
 

 

 

 

COMMISSION OF INQUIRY INTO STATE CAPTURE 

HELD AT 

CITY OF JOHANNESBURG OLD COUNCIL CHAMBER 

158 CIVIC BOULEVARD,  BRAAMFONTEIN  

 

 

 

 

21  JULY 2020  
 

 

DAY 236  

 

 
22 Woodlands Drive 

Irene Woods, Centurion  
TEL: 012 941 0587 FAX: 086 742 7088 

MOBILE: 066 513 1757 
info@gautengtranscribers.co.za 

 

 

mailto:info@gautengtranscribers.co.za


 

Page 2 of 15 
 

CERTIFICATE OF VERACITY 
 

I, the undersigned, hereby certify that, in as far as it is audible, the aforegoing is a 
VERBATIM transcription from the soundtrack of proceedings, as was ordered to be 
transcribed by Gauteng Transcribers and which had been recorded by the client 
 
 
 
 
 
 

COMMISSION OF INQUIRY INTO STATE CAPTURE 
 

HELD AT 
 

CITY OF JOHANNESBURG OLD COUNCIL CHAMBER 
 

158 CIVIC BOULEVARD, BRAAMFONTEIN 
 
 
 
 
 
 
 

DATE OF HEARING: 21 JULY 2020 
 
TRANSCRIBERS: B KLINE; Y KLIEM; V FAASEN; D STANIFORTH 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 



21 JULY 2020 – DAY 236 
 

Page 3 of 15 
 

PROCEEDINGS RESUME ON 21 JULY 2020 

CHAIRPERSON:  Good morning Mr Notshe,  good morning 

everybody.  

ADV NOTSHE SC:   Good morning Chai r.  

UNKNOWN PERSON:    Morning Chai r.  

CHAIRPERSON:   Yes.   Thank you.  

ADV NOTSHE SC:   Chai r  the – todays hearings are in 

respect  of  the ev idence of  Mr Desmond Nair  and Mr Linda 

Mt i .   Chai r  there are – we are having discussions wi th  

representat ives of  both wi tnesses.   Can we ask for t ime just  10 

to d iscuss wi th them and then approach you in chambers and 

then we can then i f  we reach an agreement and then perhaps 

put  the agreements on record? 

CHAIRPERSON:   Let  – let  us have Counsel  for Mr Nair  as 

wel l  as for Mr Mt i  p lace themselves on record.   You can just  

do i t  f rom where you are you switch on the microphone yes.  

ADV DORFLING SC:   Good morning Chair  Danie Dorf l ing is 

the name.  I  represent  Mr Nai r  on instruct ion of  Sias Ul r ich 

Roux and Associates.  

CHAIRPERSON:   Thank you.   Thank you.  20 

ADV VAN DER MERWE:    Chai r  my name is [ indist inct ]  Van 

der Merwe f rom [not  speaking into the microphone].  

CHAIRPERSON:   Thank you very much.  Okay I  wi l l  grant  

you an opportuni ty to have discussions wi th the – wi th the 

legal  representat ives of  both Mr Nai r  and Mr Mt i  and then I  
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can be approached in chambers as to the way forward.   So 

maybe – we may be looking at  about  30 minutes? 

ADV NOTSHE SC:   30 Minutes I  th ink would be suff ic ient .  

CHAIRPERSON:   About 30 minutes.   Okay we wi l l  adjourn 

then and then you wi l l  let  me know once you are ready.  

ADV NOTSHE SC:   Thank you Chai r.  

CHAIRPERSON:   We adjourn.  

REGISTRAR:   A l l  r ise.  

CHAIRPERSON:   Yes,  Mr Notshe have you had a chance to 

d iscuss wi th  your  co l leagues? 10 

ADV NOTSHE SC:   Yes.   

CHAIRPERSON:   Represent ing Mr Mt i  and Mr Nai r.  

ADV NOTSHE SC:   Yes Chai r  we have d iscussed and we 

have reached agreements.  

CHAIRPERSON:   Hm.  

ADV NOTSHE SC:   Insofar  as Mr Mt i ’s  mat te r  i s  concerned 

the – we wi l l  p rov ide Mr Mt i  wi th  a l l  the ev idence – a l l  the  

ev idence that  imp l icates h im and i t  wi l l  be in  the fo rm of  the 

l ink to  the websi te  of  the commission where the ev idence is  

housed and a lso  a l though the not ices in  te rms Regulat ion 20 

3.3 have been sent  we wi l l  again g ive them the sta tements 

that  we at tach to  those not ices.   This wi l l  be done before 

the end of  business on Fr iday the 24 t h .   And then two weeks 

thereaf ter  Mr Mt i  wi l l  then… 

CHAIRPERSON:   I  am sorry I  th ink you star t ing the mat te r  –  
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you are not  s tar t ing where i t  should sta r t .   As I  understand 

Mr Mt i  is  not  here  today.  

ADV NOTSHE SC:   Mr Mt i .  

CHAIRPERSON:   And the reason fo r  that .  

ADV NOTSHE SC:   Yes.   Mr  Mt i  is  not  here today and Mr  

Van der  Merwe is  here represent ing  Mr Mt i .  

CHAIRPERSON:   Yes.   Maybe – maybe then we shou ld sta r t  

wi th  Mr Van der  Merwe just  saying someth ing  about  that  and 

then he can a lso ta lk  about  what  has been agreed and you 

can conf i rm.   Mr Van der  Merwe you can speak f rom where  10 

you are i f  you just  swi tch i t  on – the  microphone on.   Yes.  

ADV VAN DER MERWE:   Thank you Mr Chai r.   I  con f i rm my 

appearance on behal f  o f  Mr Mt i .  

CHAIRPERSON:   Yes.   I f  you are comfor table to  move –  

remove your  mask just  for  purposes of  speaking fee l  f ree to  

do so.  

ADV VAN DER MERWE:   Indebted thank you Mr  Chai r.   I  

conf i rm that  my o ff ice has received a Not ice of  Set  down s ix  

work ing days pr io r  to  today’s date.    

CHAIRPERSON:   Hm.  20 

ADV VAN DER MERWE:   I  have in formed Mr Mt i  but  

unfor tunate ly  the not ice was shor t .   Being an off icer  o f  the 

cour t ,  I  thought  i t  prudent  to  be  present  and not  s imply  

ignore the not ice  and we have reached cer ta in  agreements  

re la t ing to  the Provis ion of  Evident ia l  Mater ia l  and the 
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response thereto  in  as far  as i t  may be necessary for  Mr  

Mt i .  

CHAIRPERSON:   Okay.   Thank you.   So i t  looks l i ke Mr Mt i  

h is  lawyers received the not ice la te .  

ADV NOTSHE SC:   Yes.  

CHAIRPERSON:   You do not  know why – what  brought  that  

about  do you? 

ADV NOTSHE SC:   No Chai r  I  do not  know but  Chai r  what  is  

a lso is  important  to  note is  that  up to  now we had not  

received the – a response to the 10.6 Not ice that  Mr Mt i  had 10 

been g iven.   That  is  –  he has not  provided an aff idavi t  yet .   

But  despi te  that  a  not ice had been – a Not ice of  Set  down 

had been served on h im I  th ink i t  is  on the 10 Ju ly.   And I  do  

not  know why i t  was served la te.  

CHAIRPERSON:   Wel l  as I  unders tand f rom the  d iscussion  

in  chambers the posi t ion is  that  the not ice not i fy ing  Mr Mt i  

that  today he is  supposed to appear before the commission 

was received recent ly  and Mr Van der  Merwe says about  

10.6 or  s ix  work ing days.  

ADV NOTSHE SC:   Yes.  20 

CHAIRPERSON:   Ago that  is  p robably about  ten normal  

days.   I t  should have been sent  o ff  much ear l ie r.  

ADV NOTSHE SC:   Yes.  

CHAIRPERSON:   So that  is  1 .  

2 .  So Mr Mt i  i s  not  here so we cannot  p roceed wi th  regard  
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to  h is  ev idence because he is  not  here.   But  as I  understand 

the posi t ion the legal  representat i ves both the s ide of  the  

commission and Mr Mt i  have reached an agreement  in  te rms 

of  which even i f  Mr Mt i  may have received previous 

statements a fu l l  set  o f  the statements of  wi tnesses who 

impl icate h im and the ev idence wi l l  be ident i f ied  to  h is  

lawyers and they can then reach that  access that  on the  

websi te  of  the commission.    

ADV NOTSHE SC:   Yes.  

CHAIRPERSON:   So they wi l l  be  not i f ied of  the a l l  the  10 

names of  the wi tnesses who imp l icate h im wi th in  a few 

days.  

ADV NOTSHE SC:   Yes we have g iven an undertak ing that  

that  wi l l  happen before Fr iday the 24 t h .  

CHAIRPERSON:   And Mr Mt i  has th rough h is  lawyers  

undertaken to furn ish an aff idavi t  in  regard to  the ev idence 

that  has been led against  h im.  

ADV NOTSHE SC:   Yes.  

CHAIRPERSON:   Even though he may reserve h is  r ights in  

regard to  d isc los ing h is  defence,  in  regard to  the cr iminal  20 

mat te r.   Is  that  so?  

ADV NOTSHE SC:   That  i s  so Chai r  that  wi l l  happen wi th in  

four teen days.  

CHAIRPERSON:   Ja.  

ADV NOTSHE SC:   A f ter  receipt  o f  our  not ice.  
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CHAIRPERSON:   Of  your  not i f icat ion.  

ADV NOTSHE SC:   Of  our  not i f icat ion yes.  

CHAIRPERSON:   Yes.   Mr Van der  Merwe you conf i rm that  

that  is  the arrangement?  

ADV VAN DER MERWE:   Mr  Chai r  I  conf i rm the  

ar rangement .   I  speci f i ca l l y  conf i rm.  

CHAIRPERSON:   Yes.  

ADV VAN DER MERWE:   That  Mr Mt i ’s  r ight  to  not  to  

d isc lose h is  defence.  

CHAIRPERSON:   Yes.  10 

ADV VAN DER MERWE:   Wi l l  be protected in  h is  aff idavi t .  

CHAIRPERSON:   Yes okay.  

ADV VAN DER MERWE:   And in  fact ,  may not  deal  wi th  the 

facts speci f ica l l y  save to  make statement  that  i t  may lead to  

unfa i r  cr iminal  t r ia l  which is  curren t ly  be ing run in  Pretor ia .  

CHAIRPERSON:   Ja okay a l r ight .   Thank you.   So that  wi l l  

be the arrangement  in  regard to  Mr  Mt i .  

ADV NOTSHE SC:   Yes.  

CHAIRPERSON:   Then and once he has f i led h is  aff idavi t  

then a decis ion w i l l  be taken whether  i t  is  necessary to  f ix  20 

another  date for  h im to appear.  

ADV NOTSHE SC:   Yes.  

CHAIRPERSON:   Okay.   In  regard to  Mr Nai r.  

ADV NOTSHE SC:   In  regard to  Mr Nai r  Chai r  the  

1 .  There is  an appl i cat ion by Mr Nai r  to  cross-examine Mr  
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R ichard Le Roux and then 

2.  There are two outstanding aff idavi t s .   They are 

statements for  now they have to be  aff idavi t s  that  have 

to  be commissioned and made avai lab le to  Mr Nai r.  

We have a problem wi th one deponent .   He – apparent ly,  he 

– he has a v i rus – he has tested posi t i ve for  the v i rus but  

we hoping that  we th ink seven days f rom now he should be 

avai lab le to  have the statement  commissioned.   The 

ar rangement  we have reached is  that  we get  a  – we are 

unable to  p roceed today because in  fa i rness Mr Na i r  would 10 

– should see those statements so that  when he test i f ies,  he 

test i f ies af te r  he has seen the statements.   So the 

ar rangement  is  that  by next  week the 31 Ju ly he – the 

statements wi l l  be served on them and then – and then 

decide what  – whether  they want  to  respond to those 

statements and i f  they do,  they wi l l  do so wi th in  four teen 

days of  the statements.   And then they wi l l  then consider  

the i r  posi t ion and then depending on a ru l ing regard ing the  

issue of  cross-examinat ion of  Le Roux and they may a lso  

af ter  they have seen the statements apply to  cross-examine 20 

the other  – the other  two wi tnesses – potent ia l  wi tnesses as 

wel l .  

CHAIRPERSON:   Counsel  for  Mr  Nai r  a re you able to  

conf i rm the ar rangement?  

ADV DORFLING:   Thank you Mr Chai r  yes.   Perhaps I  could  
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just  a t  the outset  just  p lace cer ta in  facts on record? 

CHAIRPERSON:   I  am sor ry.  I  am sor ry.   I f  you do not  mind 

i f  you move the mask a b i t ,  I  th ink I  wi l l  hear  bet ter  but  i f  

there i s  a  problem you can just  ra ise your  vo ice.  

ADV DORFLING:   I  w i l l  t ry  and just  ra ise my voice.  

CHAIRPERSON:   Yes.  

ADV DORFLING:   Is  that  su i tab le?  Could you hear  me Mr 

Chai rman? 

CHAIRPERSON:   Ja.   Ja.  

ADV DORFLING:   Thank you.   Chai r  could I  just  ra ise one 10 

or  two mat te rs that  concerns us  and that  we had some 

d iscomfor t  on the s ide of  Mr Nai r.   We d id receive the not ice  

for  today’s hear ing on the 10 Ju ly in  the same way as Mr  

Mt i .   Mr Nai r  i s  here,  we are ready,  we prepared.   Mr Nai r  i s  

happy – was happy to  g ive h is  ev idence.   We were th is  

morn ing  in formed that  two fu r ther  s tatements m ight  be  

for thcoming that  o f  Mr Bejoo and that  o f  Mr Van der  Merwe.   

We were a lso subsequent ly  in formed that  there is  a  

potent ia l  fur ther  and th i rd  statement  f rom Mr Le Roux that  

might  be for thcoming.   Mr Le Roux deposed to  a f i rs t  20 

statement  on the  28 January 2019.   He gave evidence on 

the 31 January 2019.   We d id not  receive a Rule 3.3 Not ice 

forewarning Mr Nai r  o f  that  and a ler t ing h im to the r ights  

that  he have in  terms of  Rule 3 o f  the Commission  which 

caused some pre judice.   I t  is  water  under the br idge.   We 
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need to deal  wi th  what  we have and we are more than 

wi l l ing to  cooperate wi th  the commission.   The d iscomfor t  

we have Chai r  i s  the fact  that  we are being conf ronted as 

we go a long wi th  new and fur ther  facts that  needs to  be 

deal t  wi th .   I t  is  not  a  fa i r  p rocess for  an impl icated  person 

to be conf ronted wi th  ev idence prepar ing h imsel f  to  respond 

and then be conf ronted wi th  fu r ther  ev idence.   We want  to 

do and we propose that  i t  be done in  one go.   That  

everyth ing gets presented to  Mr Nai r.   That  he deals wi th  i t  

sensib ly,  consider  i t  a l l  and make h is  e lect ion on the way 10 

forward.   So I  would urge Mr Chai r  to  appeal  to  my learned 

f r iend Mr Notshe leading the evidence to ensure that  we 

have the body o f  ev idence that  they want  to  present  as 

agreed by next  week Fr iday that  would be Mr Bejoo,  Mr Van 

der  Merwe and i f  potent ia l l y  the ev idence of  Mr Le  Roux a 

fur ther  aff idavi t  o f  h im.   We are happy to  commit  to  then 

making our  e lect ion and responding to  that  wi th in  four teen 

days.   Next  week Fr iday would be the 31 Ju ly we would then 

make our  e lect ion and respond appropr ia te ly  by  the 14 

August .   There may be an appl i cat ion or  fu r ther  appl icat ions 20 

to  cross-examine the fur ther  wi tnesses.   There is  pending 

before you Mr Chai r  an appl icat ion  to  cross-examine Mr Le  

Roux which wi l l  be enter ta ined af te r  Mr Le Roux’s input  has 

been obta ined and secured and been p laced in  your  

possession.   The same would then apply to  the other  fur ther  
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w i tnesses i f  there  were such appl icat ions to  cross-examine 

them.   In  the c i rcumstances we are therefore happy to  

agree to  the te rms and those cond i t ions of  moving forward  

and we bel ieve that  once a l l  that  is  done the commission  

would be ready to  then look at  a l locat ing a speci f ic  date to  

deal  wi th  a l l  o f  these issues and ideal l y  we want  to  appeal  

to  the leader of  ev idence and to the commission for  us to  

t ry  and resolve th is  on a s ingular  day when we can come 

and deal  wi th  i t  and br ing the mat te r  to  f ina l i ty.   As i t  

p leases.  10 

ADV NOTSHE SC:   Chai r  can I  just… 

CHAIRPERSON:   No thank you.  

ADV NOTSHE SC:   Can I  just  deal  wi th  just  one issue? 

CHAIRPERSON:   Hm.  

ADV NOTSHE SC:   I t  is  not  in  response i t  is  –  just  on  

record.   The – Mr Bejoo has not  tested posi t ive for  Covid  

but  he has se l f -quarant ined.  

CHAIRPERSON:   Hm.  

ADV NOTSHE SC:   And he has g iven – I  am just  –  I  have 

just  been shown a note f rom him saying that  he expects to  20 

be out  o f  i t  by end of  th is  week.   So I  just  –  I  gave incorrect  

in format ion to  say.  

CHAIRPERSON:   Yes.  

ADV NOTSHE SC:   He has tested posi t i ve.  

CHAIRPERSON:   Yes.  
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ADV NOTSHE SC:   He is  se l f -quarant ined.  

CHAIRPERSON:   Okay a l r ight .   So the – we are not  go ing 

to  proceed wi th  the ev idence of  Mr Nai r  then today on the  

basis that  another  date wi l l  be  ar ranged once a l l  the  

aff idavi t s  that  a re st i l l  to  be exchanged between the 

commission’s legal  team and Mr  Nai r ’s  legal  team have 

been exchanged.   And obviously I  wi l l  get  to  know once that  

po int  has been reached and then I  wi l l  a lso at  that  po int  

deal  wi th  the  appl icat ion for  Leave to Cross-examine or  

appl i cat ions for  Leave to  Cross-examine i f  another  one wi l l  10 

be fo r thcoming.   And then af te r  that  a  date wi l l  then be 

ar ranged and i t  –  the a im wi l l  be to  have a l l  o f  these 

mat te rs – a l l  o f  the issues deal t  w i th  on the same day and 

f ina l i sed.   So no thank you very much I  th ink I  would just  

say I  appreciate that  there has been a lo t  o f  cooperat ion  

between the commission’s legal  team and both teams one 

represent ing Mr  Mt i  and one represent ing Mr Nai r  th is  

morn ing  for  the  agreement  to  be reached.   So we wi l l  

ad journ then on that  basis.  

 As fo r  tomorrow Mr Notshe what  i s  the posi t ion wi th  20 

regard to  Mr Gi l l ingham have they ind icated what  the i r  

posi t ion is?  

ADV NOTSHE SC:   S t i l l  the – the posi t ion i s  that  the  Not ice 

of  Set  down was sent  to  Mr Gi l l i ngham.  He has no legal  

representat i ve at  th is  s tage.   I t  was sent  to  h im to an emai l  
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that  had been used to communicate wi th  h im.   There is  no 

response f rom the emai l .   He was – they t r ied to  

communicate wi th  h im by ce l l  phone.   There is  no response.   

An SMS was sent  to  the ce l l  phone but  both the ce l l  phone 

and the emai ls  a re the emai ls  he  had been using and the  

ce l l  phone he has been using but  there is  no response so 

far.   So we are not  cer ta in  what  the posi t ion is .   But  the  

mat te r  is  set  down for  tomorrow 

CHAIRPERSON:   Ja.  

ADV NOTSHE SC:   For  h im and we are not  cer ta in  whether 10 

he – what  the pos i t ion is .    

CHAIRPERSON:   Ja.  

ADV NOTSHE SC:   But  the – h is  bundles are ready and we 

wi l l  a lso ind icate  e lect ronica l l y  to  the emai l  where  he can 

access the bundles  so that  i f  he  comes,  he has got  the  

bundles avai lab le .  

CHAIRPERSON:   Yes.  

ADV NOTSHE SC:   But  we are not  cer ta in  whether  – what  

the posi t ion is .  

CHAIRPERSON:   Yes.  20 

ADV NOTSHE SC:   But  as we stand the date  of  the hear ing 

has no changes for  tomorrow.  

CHAIRPERSON:   Yes okay a l r igh t .   The hear ing  of  the  

ev idence of  Mr  Nai r  and the evidence of  Mr Mt i  i s  ad journed 

s ine d ie and another  date – other  dates wi l l  be ar ranged.  
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We adjourn.  

ADV NOTSHE SC:   Thank you Chai r.  

REGISTRAR:   A l l  r ise.  
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