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PROCEEDINGS RESUME ON 26 SEPTEMBER 2019

CHAIRPERSON: Good morning Mr Petersen, good morning everybody.

ADV ROB PETERSEN: Good morning Chair.

CHAIRPERSON: Are you ready?

ADV ROB PETERSEN: Yes Chair.

CHAIRPERSON: Okay | have had the opportunity of reading the

replying affidavit. Do you want to just deal with the replying affidavit a
bit Mr Petersen?

ADV ROB PETERSEN: Yes certainly Chair. | do not know what you

envisage for this hearing. | anticipated that it might be important to -
since this is being broadcast and it is a public session that those
listening to and observing this hearing should know a little bit more
about what it entails. So | am ready subject to your directions to go
through the essence of the submissions that | want to make to deal with
the opposing affidavit and to deal with the replying affidavit.

CHAIRPERSON: | do not mind if you want to take five minutes saying

what you want to say and in the process address whatever you might
wish to address on the replying affidavit. Let me say this immediately
so that also Mr Madonsela can know what is going on in my mind so
that when he is - rises he knows what to address. Subject to
something that | must just check in the replying affidavit and that is
why | want you to just deal with the replying affidavit. Subject to that
and me finding that there is no problem in terms of what | am thinking |
am inclined to grant some order. The Notice of Motion that is - has

been put up might not reflect what | have in mind but | am inclined to
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grant some order to allow this witness to give evidence without any risk
of his cover being blown as he puts it. Exactly what the terms would
be we can look at that but in principle | am inclined to that. Obviously
that is subject to argument that may be addressed to me. | remain
open but when | was in practice | always found that it was very helpful
if the judge indicates what he is thinking rather than you addressing all
kinds of issues and you are addressing issues that the judge really has
no interest in. So - so | give you five minutes to address me on
whatever you want to address me on and - but in the process deal with
- tell me more about what you have to say about the replying affidavit.
You will remember that last time | did say that the Minister’s point in
his opposing affidavit that this witness has given evidence in a
disciplinary inquiry without doing so in camera was a point that needed
a response. It looks like the replying affidavit does deal with that but |
read it once and | just need to have to a look but as you address me |
will listen but that is the inclination. Okay?

ADV ROB PETERSEN: Thank you Chair.

CHAIRPERSON: So | other words | — | do not want us to take too long

on this matter. We have oral evidence — | have oral evidence to listen
to so - but | will be fair to both parties.

ADV ROB PETERSEN: Chair as you are aware | have prepared and put

before you a draft order around which my submissions will be based
and the terms of that differ in important particulars from the prayers
sort in the Notice of Motion.

CHAIRPERSON: Well | do not know whether you are talking about a
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separate draft order because | have not seen a separate draft order.

ADV ROB PETERSEN: It is in the bundle - it is in the bundle KK1.4

and it is the first item.

CHAIRPERSON: The Notice of Application?

ADV ROB PETERSEN: No this is the draft order ...

CHAIRPERSON: Where does it appear?

ADV ROB PETERSEN: It appears in Exhibit KK1.4 that is the bundle

marked 1.4.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: And itis item 1.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: And that was drafted with the hope of saving
time and allowing me to focus my submissions without as you say going
off in all directions.

CHAIRPERSON: | am just looking at the terms of the draft order. | had

not seen it before. | think on the face of it most of the — the order
appears to present me with no problem subject to what Mr Madonsela
might have to say and subject to hearing argument.

ADV ROB PETERSEN: That being so Chair.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: | propose then to concentrate if | may.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: On the grounds of objection which have been
raised.

CHAIRPERSON: Hm.
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ADV ROB PETERSEN: And the response to those.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: And that may leave little or nothing necessary

to say in reply.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: At this stage however | do not know what the

submissions will be that Mr Baloyi.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: May wish to make on behalf of General

Mphego.

CHAIRPERSON: Yes | guess you...

ADV ROB PETERSEN: And | may need to deal with that.

CHAIRPERSON: All you can do is address those points that he makes

from the opposing affidavit.

ADV ROB PETERSEN: Yes.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: | have - may | proceed? Four grounds of

opposition to an in camera hearing have been advanced by General
Cele.
1. The first in paragraphs 7 to13 of his affidavit — shall | give you
the bundle reference as | go?

CHAIRPERSON: | think you may give me the bundle references but if

you — well if you give me the heading of the objection or the — in a very

ADV ROB PETERSEN: Yes.
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CHAIRPERSON: Crisp point to say this is the one objection, this is the

- another one, this is another one then you address them each.

ADV ROB PETERSEN: Yes certainly.

CHAIRPERSON: That will do even if you do not refer to the - to the

bundles.

ADV ROB PETERSEN: And | have prepared submissions on the basis

that they should be concise as possible.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: And at the same time not leave any loose ends.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: But...

CHAIRPERSON: That is fine.

ADV ROB PETERSEN: Again | will be guided.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: By what you want to hear.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: And the first objection is that Colonel Naidoo

while under witness protection has previously testified and | quote “In
the open” during a SAPS disciplinary hearing into the conduct of Major
General Lazarus held from 2012 to 2013.

In response Colonel Naidoo has stated that in fact quote
‘those proceedings were not open to the public and were only attended
by the participants in the proceedings and legal teams together with a
number of persons from witness protection”.

The risk of exposing his new identity and location under
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witness protection was in that context | submit minimal. Quite different
are the proceedings of this commission which is | would happily
develop if there were more time. These proceedings are required to be
held in public unless there is reason for the Chairperson in his
discretion to order otherwise

The risk of exposing Colonel Naidoo in this context is
qualitative quite different and | submit has to be taken very seriously
indeed.

CHAIRPERSON: | will tell what my understanding of the — of Colonel

Naidoo’s concern is and you must just tell me if that is vyour
understanding too.

My understanding and having regard to the opposing affidavit
and the replying affidavit. My understanding is that both Colonel
Naidoo and the Minister — oh — let me put this way. | am inclined to
think both Colonel Naidoo and the Minister know each other or at least
have met. But they might not have met. Even if they might not have
met it seems to me that the — the Ministers knows who Colonel Naidoo
is. That is the one point.

But also it is quite clear from the opposing affidavit and the
replying affidavit that many if not all the persons implicated by Colonel
Naidoo know who Colonel Naidoo is. And Naidoo knows that they know
him.

Therefore from that point of view Colonel Naidoo cannot be
asking for an order that would conceal his — who he is to the implicated

persons. But his concern it seems to me is that the public and other
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people other than those who are implicated who he knows know him the
public and other people should not know who he is.

That is my understanding of his concern. So - so that is why
he talks about — that is why he says he does not want his cover to be
blown. And if he has given evidence in a disciplinary inquiry when
those implicated persons were there they know - they know who he is.

But as | understand it his concern is | do not want the public to
know — to connect the face to Colonel Naidoo. That is what | do not
want. That is what | understand his case to be. Because if that
happens then — then the public or certain people who know where | live
will then connect the face that they know by a different name to Colonel
Naidoo. And say - oh this is Colonel Naidoo and he does not want
because of what it will entail for him.

But he also says if that happens namely his cover is blown
implicated person it will not be difficult for the implicated persons to
find out where he lives now and that would put his life in danger.

So if | am correct in that analysis it seems to me that as far as
implicated — the implicated persons are concerned he knows that they
know him - they know who - they know the face of the Colonel Naidoo
that we are talking about but he does not want them to know where he
lives because that might put him in danger.

But as far as the public is concerned he says they do not know
that Colonel Naidoo particularly where he now lives they do not know
that Colonel Naidoo is the person that they know by another name and

he does not want that to happen because if his face is shown or if
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newspaper is right and show his picture and so on then those people
will then say oh this person referred to as Colonel Naidoo is actually
the person we know by this other name and that would blow his cover.

So is my analysis - does my analysis accord with your
analysis?

ADV ROB PETERSEN: Chair what you have said captures the

essential object.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Of this application as | have evaluated it.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: And on the basis of which my submissions were

prepared and the draft order was prepared in substance.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: | would not want to go so far as to say that all

the and there are no fewer than 45 people to whom Rule 3.3 Notices
were issued. | would not want to go so far as to say ...

CHAIRPERSON: All of them...

ADV ROB PETERSEN: That all of them have seen him.

CHAIRPERSON: Yes. Ja.

ADV ROB PETERSEN: And therefore | cannot quantify in my

submissions to you what the risk may be.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: Of additional persons.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: Coming to see him.
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CHAIRPERSON: Hm.

ADV ROB PETERSEN: And as far as the Minister of Police is

concerned first | want to just emphasise that this application is not
about the Minister of Police. It is about the protection of the witness.
And one has to take into account the number of implicated people. By
implicated people if | may just clarify? It means people who are or may
be implicated by the evidence of the witness.

| do not draw the conclusion from the papers that the Minister
who was Commissioner of Police has ever set eyes on Colonel Naidoo.

CHAIRPERSON: On Mr...Yes.

ADV ROB PETERSEN: Or visa versa.

CHAIRPERSON: No thatis possible. Ja.

ADV ROB PETERSEN: And he himself emphasises in his reply that

nowhere does he say in his evidence that he saw the General.

CHAIRPERSON: Yes so he might not have met him.

ADV ROB PETERSEN: No.

CHAIRPERSON: Yes. No thatis - thatis possible. Ja.

ADV ROB PETERSEN: But to the extent that the — one is dealing here

with an assessment of risk.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Of exposure.

CHAIRPERSON: Hm

ADV_ROB PETERSEN: In connection with the witness protection

program. There would be very little additional risk if the Minister of

Police were to see whether it is his face or a photograph so he is going
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- oh no | do not know him or yes | do.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: But that is not essential to the evidence.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: And | must emphasise that the — if one goes

through there is not time but | would happily take you through the Rule
3.3 Notice.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: In relation to the Minister.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: That there is no direct evidence.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Where Colonel Naidoo says | saw or ...

CHAIRPERSON: Okay.

ADV ROB PETERSEN: | directly overheard.

CHAIRPERSON: Okay. Okay.

ADV ROB PETERSEN: And that - that rather changes the situation.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: So - but to confirm that the — the essence of

the problem is the one that you Chair have articulated.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: But there is a dual purpose.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: In the - this application.

CHAIRPERSON: Hm.
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ADV ROB PETERSEN: And in the formulation of the proposed draft

order.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Which is to maintain and protect the public’s

right to information.

CHAIRPERSON: Hm,;

ADV ROB PETERSEN: And the media’s role.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: |In facilitating the constitutional guarantee.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Of freedom of expression.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Which includes freedom of information.

CHAIRPERSON: Hm

ADV ROB PETERSEN: And freedom of the media.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: So one is - one has to address the practical

difficulties of conducting a hearing where the public have the access
which they ought rightly to have.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: And where the implicated persons none of

whom have as yet — they still may - none of whom have as yet taken
steps in terms of Rule 3.4.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: To make a statement challenging the content of
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the evidence.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: And applying to cross-examine. That may
happen.

ADV GRIFFITHS MADONSELA: Hm. Hm.

ADV ROB PETERSEN: But it is to the extent that one is thinking

hypothetically of what may happen.

CHAIRPERSON: Hm. Hm.

ADV ROB PETERSEN: It is difficult to see how one would manage.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: The combination of allowing the public to - to

observe the proceedings and have the potentially the 45 implicated
people in another room with Colonel Naidoo. So | would therefore
persist in order to achieve the appropriate balance between witness
protection and the protection which not only does the policy of the
constitution but | have no doubt the policy of the commission is
determined to ensure that implicated persons have a fair opportunity to
challenge evidence which is adverse to them

CHAIRPERSON: Yes. No, no that is - that is fine. You did say

something that goes to a question now | was going to raise namely to
the extent that an implicated person might wish to see the face of
Colonel Naidoo wherever he will be testifying from is there difficulty
with that? Well there — the - there should not be a difficulty with
regard to those implicated persons that Colonel Naidoo also knows they

know him | would imagine. But | do not know with regard to those that
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might not know him. But are you able to say anything about that?

ADV ROB PETERSEN: Yes. Yes | would suggest that there are two

aspects to this which it would be helpful to distinguish. One is seeing
his face for the purpose of recognising that this is the person. The
other would be observing him during his evidence where the argument
is put forward that demeanour is fundamentally important to fairness. |
do want to make a short submission on that — that aspect or on both
aspects.

CHAIRPERSON: Yes, Ja.

ADV ROB PETERSEN: On the first one | would imagine and one has to

use imagination here. | would imagine that it could depend upon the
implicated person concerned answering the question to you — has he or
she set eyes on Colonel Naidoo before? |If the answer to that is yes
then it seems to me there could be no serious security problem in
allowing that image to be refreshed. If the answer is not then the next
question would be - why do you need it now? And it occurs to me that
you may if you are ...

CHAIRPERSON: Well the — the one who - is the position that the one

who does not know him might be the one who might have a stronger
reason to want to see him. Because he may say | see this person that |
do not know makes all kinds of allegations against me but | actually
have no idea who this person is and | do not know who this Colonel
Naidoo is. But if | were to see to his face | might recognise him. - Oh
this is — this the person I did not know his name is Colonel Naidoo and

then | am in a better position to answer the allegations because now |
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can — | know the person - | can connect the person.

ADV ROB PETERSEN: My submission in response to that would be

that that — that conceivably is a practical necessity that could arise and
that is why | suggest and | have got another suggestion to attach to
that. Why | suggest that the question should be answered what is it
that makes it necessary for you to see him now? Because in preparing
even if the response under Rule 3.4 has not yet been finalised and
delivered in the course of preparing such a response that implicated
person could surely be expected to articulate what it is in the content
of the implicating evidence. All of which has been provided in the Rule
3.3 Notices. What is it about the content which | have difficulty
responding to because | have not seen Colonel Naidoo? And so it may
be that you would be disposed if you are inclined to follow the draft
order in most respects. |If you look at — at paragraph 2 of the draft
order which allows for a variation but the circumstances that are
mentioned there are perhaps too narrow. They deal with if in your
opinion Chair circumstances warrant a variation to ensure the
protection of Naidoo or any other person in connection with Naidoo's
evidence. But the circumstances which have just been hypothesized
could provide another ground for a particular and ad-hoc variation
which could be catered for by rewording of two.

CHAIRPERSON: Maybe the variation part should be formulated in such

a way that it says | may vary the order - vary or amend the order in
such way as | may consider necessary. In such was as | may deem

necessary and | am saying necessary in the context ...

Page 15 of 191



10

20

26 SEPTEMBER 2019 — DAY 171

ADV ROB PETERSEN: Yes.

CHAIRPERSON: Of necessary in balancing the various interests. The

interests for the protection of the witness and the interest of trying to
limit any infringement of or interference with an implicated person’s
right in one way or another to the absolute minimum. So that - that
kind of balance that is what | am having in mind ...

ADV ROB PETERSEN: But ...

CHAIRPERSON: But maybe that (intervenes).

ADV ROB PETERSEN: May | suggest - may | suggest ...

CHAIRPERSON: Formulation might be - might be okay as well.

ADV ROB PETERSEN: | would - | would propose that ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: As much as possible of the detail of the

wording ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Of two - paragraph two should be retained

because there is the protection of Naidoo or any other person in
connection with his evidence. | -1 am not sure what is going to come
out.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: It may need some special order ...

CHAIRPERSON: Ja. Thatis wide.

ADV ROB PETERSEN: Or to ensure fairness ...

CHAIRPERSON: Ja.

ADV ROB PETERSEN: To implicated - to any implicated persons.
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CHAIRPERSON: Yes. Ja. That - that is the kind of thing. So - so

what it would mean is that if | grant this order then at any stage - at
any stage in the future while Colonel Naidoo is giving evidence or if he
- if 1 grant leave to - for somebody to cross-examine him in the future |
can mero motu or on application by an implicated person amend it
where | consider that it is necessary to do so for purposes of fairness
to all concerned.

ADV ROB PETERSEN: That - that is my submission.

CHAIRPERSON: Ja, ja. Okay, alright.

ADV ROB PETERSEN: Now the - the other aspect was demeanour.

CHAIRPERSON: Yes. Well | must just say - tell you that | am on my

2374 year as a Judge and | cannot recall one time when | decided any
case on the basis of demeanour. That is - that is what | can tell you. |
cannot remember - maybe there is one or two but | have no recollection
in all these 23 years - 22 and a half years - of having decided a case
with any - with - on the basis of placing a high - higher regard on
demeanour.

ADV ROB PETERSEN: Chairperson may | just add one point to that.

With all due respect and with no similar experience so whatever | am
less confident that demeanour is never a factor.

CHAIRPERSON: Ja, ja.

ADV ROB PETERSEN: Hm.

CHAIRPERSON: Well - well | have - | have no doubt that in - | have no

doubt that there are - there are maybe some Presiding Officers maybe -

| do not know whether | should say maybe more in the lower courts than
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the High Courts but maybe everywhere but | know also of a number of
Judges who - who would speak in the same way.

Is to say demeanour you know is such a - a difficult thing
particularly in our multicultural - multiracial society you know. It is - it
is not a ...

ADV ROB PETERSEN: Yes.

CHAIRPERSON: A lot of us or some of us do not find it easy to rely on

that - on that. Usually there is more than enough in terms of
probabilities to decide a case.

ADV ROB PETERSEN: To be fair to the Minister ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: He was dealing with a notice of application...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: Which asked for the witness’ voice to be

distorted as well ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: As his face to be concealed.

CHAIRPERSON: Hm.

ADV ROB PETERSEN: In the draft order ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: You would have seen that ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: | am not persisting with that ...

CHAIRPERSON: Ja.

ADV ROB PETERSEN: Indeed.
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CHAIRPERSON: Ja.

ADV ROB PETERSEN: |- | think that that is unnecessary ...

CHAIRPERSON: Hm, hm.

ADV ROB PETERSEN: To the extent that it would be wrong ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: And - and secondly ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: That Colonel Naidoo himself said in his

supporting affidavit ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: That he does not mind ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: |If his voice is heard ...

CHAIRPERSON: Yes, yes.

ADV ROB PETERSEN: And protection ...

CHAIRPERSON: Ja.

ADV ROB PETERSEN: His protectors are satisfied ...

CHAIRPERSON: Yes.

ADV ROB PETERSEN: With the arrangements that are ...

CHAIRPERSON: Ja. They have been met.

ADV ROB PETERSEN: Envisaged in the draft order.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: Something that has not been easy to achieve.

CHAIRPERSON: Ja.

ADV ROB PETERSEN: The practicalities ...
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CHAIRPERSON: Ja.

ADV ROB PETERSEN: But - but my ...

CHAIRPERSON: Hm.

ADV ROB PETERSEN: It seems to me it is quite important if | just add

this on (intervenes).

CHAIRPERSON: Yes, yes.

ADV ROB PETERSEN: That - that the Minister has invoked findings in

the disciplinary proceedings that took place some years ago which were
presided over by Mr Pretorius SC and - and that he made certain
adverse or cautionary findings in relation to the -evidence of

Colonel Naidoo.

CHAIRPERSON: Has the matter - for interest did Mr Pretorius rely on
demeanour?

ADV ROB PETERSEN: There - there - | can find - | can - that is

exactly my point. | can find nothing ...

CHAIRPERSON: Ja.

ADV ROB PETERSEN: In his findings.

CHAIRPERSON: Ja.

ADV ROB PETERSEN: That suggest that they relied in anyway ...

CHAIRPERSON: Ja.

ADV ROB PETERSEN: On demeanour.

CHAIRPERSON: Ja, okay.

ADV ROB PETERSEN: Chair is there any other aspect ...?

CHAIRPERSON: Yes. Unless you have - unless you ...

ADV ROB PETERSEN: Is there any other aspect which you would like
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me to address now?

CHAIRPERSON: No, no. | think | am - | am keen to hear

Mr Madonsela now. Thank you.

ADV GRIFFITHS MADONSELA: Thank you Chairperson.

CHAIRPERSON: Mr Madonsela you - you have the benefit of knowing

what is going on in my mind.

ADV GRIFFITHS MADONSELA: Indeed Chairperson.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: A substantial part of the interaction

which Chairperson has had with my learned friend has taken out of my
argument set in steel.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: That | was coming to this Chairperson

- to this Commission with.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: In principle we have no objection to

the augmented or amended draft order save in relation to two aspects
which have been raised during the interaction with my learned friend ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: And - and those conditions are mainly

in relation to whatever the order should be - whatever the order should
be in relation to the in camera proceedings. We submit for the reasons
which | will advance in a moment that it should accommodate or permit
the implicated persons as well as the legal representatives to see him

because they have already done so in the past and secondly that
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whatever the - the embargo or the - the in camera order should contain
it should sanction as well that any response given by the implicated
persons to the allegations made against them should similarly be
embargoed to the extent that it may blow cover to those individuals who

are referred to in the statements of Colonel Naidoo. Those are the two

CHAIRPERSON: | think that - that is similar - that is very important |

think.

ADV GRIFFITHS MADONSELA: Those are the two - those the two

connections which we would like to place to any amended order.

CHAIRPERSON: Yes. Just go back to the first one. Let me just hear

the first one.

ADV GRIFFITHS MADONSELA: The first one is that an amended order

should permit the implicated persons and the legal representatives
representing them to be able to see ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Colonel Naidoo ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: When he testifies. At some point when

he ...

CHAIRPERSON: At some point.

ADV GRIFFITHS MADONSELA: At some point.

CHAIRPERSON: Not necessarily to be there throughout ...

ADV GRIFFITHS MADONSELA: Yes.

CHAIRPERSON: The testimony but at least to see his face and then -
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so that they - they know the - the face.

ADV GRIFFITHS MADONSELA: That this is the person who is

testifying.

CHAIRPERSON: Yes. Ja.

ADV GRIFFITHS MADONSELA: As you said for the position of the

Minister ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: He meets so many Naidoo’s in Durban.

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Chairperson you know that ....

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: There are so many Naidoo’s in Durban

CHAIRPERSON: Hm. Well ...

ADV GRIFFITHS MADONSELA: And he was a National Commissioner.

CHAIRPERSON: There are also a lot of Zondo’'s and Madonsela’s.

ADV GRIFFITHS MADONSELA: And Madonsela’s; and he was the

Head of the National ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Police Services. There could be so

many Naidoo’s (intervenes).

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: He wants ...

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: He wants to just be certain in his
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response ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: But | am actually talking about the

very man ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: That is testifying.

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: At the very least.

CHAIRPERSON: | must say that when | have read his affidavit that -

the Minister’s affidavit or opposing affidavit it gave me the impression
that - that he was talking about somebody that he knew but somewhere
else in the affidavit he seemed to suggest - to give the impression that
he did not know him.

So - so - but it may be that it is - it is the way he was talking
about Colonel Naidoo’s testimony at the disciplinary hearing. It was as
if it was somebody that he knows but | - | accept that he does not know
him you know but | am - | am just linking that to what | said earlier on
you know. It had given me that impression but | - | accept that he says
he does not know him.

ADV GRIFFITHS MADONSELA: Well no the position of the Minister is

that he may know him. He may not know him.

CHAIRPERSON: Oh, okay. Yes.

ADV GRIFFITHS MADONSELA: He just wants to ascertain this very

fact.

CHAIRPERSON: Ja. Which - which - and he just wants to see the face
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and be able to say oh it is somebody | know or it is not somebody that |
do not know?

ADV GRIFFITHS MADONSELA: Yes.

CHAIRPERSON: Okay. Okay. So that is - that is the first point and

the second one you - just articulate the second - second one.

ADV GRIFFITHS MADONSELA: The - the second one is that if any

embargo or in camera order is to be granted it should also or similarly
apply to the responses given by the implicated persons. Certainly the
Minister insofar as it may blow the cover ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Of those ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Who are connected with the responses

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: That he is giving.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Because it would be unfair

Chairperson ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: To allow Naidoo to publically indulge

in the slander of implicated persons under the curtain of secrecy. They
want it to be built around him.

CHAIRPERSON: Hm, hm.

ADV GRIFFITHS MADONSELA: The fairness must dictate that if he
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wants to do that if he wants secrecy to be given to some - to him as a
cooperative as a member of the Intelligence at the time. Similar
protection should be given to those who are involved in the entire
activities of the Intelligence Services.

CHAIRPERSON: | - | am not sure if | follow the second point and |

want to make sure | do. | thought what you were saying earlier on was
that an amended order should also say something to the effect that in
whatever the Minister or his legal representative may say maybe by - if
- if he is granted leave to cross-examine - maybe | am not sure.

They must be careful not to say anything that might blow the
witness’ cover. | - | thought that - that is what you were saying. Was |
right?

ADV GRIFFITHS MADONSELA: You are right. That and also ...

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: The cover of those people who were

connected with the activities in relation to which Naidoo testifies about
in his Rule 3.3 Notices.

CHAIRPERSON: Oh, okay. It may be that what you are talking about

is what we did last week in regard to Colonel Roelofse. When
Colonel Roelofse was testifying and a lot of people he was testifying
about were in the Crime Intelligence Department or unit of the SAPS.
He was implicated a number of people.

Some of whom could be agents and | think at that stage there
was no certainty who was an agent, who is not an agent. Rule 3.3

Notices had been sent to them and it was decided that in his evidence
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and in his statement he would not refer to them by their names. He
would - he would give each one of them a number.

| think there was for example F1, F8, F6, F whatever. So -
but the names were provided to me in a sealed envelope where at some
stage | could have a look and see who is F1, who is F8, who and so on
but that was on the basis that an approach has been made to the
relevant authorities by the Commission’s legal team to say of these
names tell us who should really be protected you know but until we
know who is - should not be protected we will protect everybody but -
so | - is that the kind of thing you have in mind?

ADV GRIFFITHS MADONSELA: That is the kind of thing we have in

mind Chairperson.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: We - we base that on - on the

contention which | - | wanted to make later that there is an inevitability
in the evidence of Naidoo ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Thatin response ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: A cover of certain Intelligence

Services operatives will have to be blown.

CHAIRPERSON: Hm. Hm. Yes, but ...

ADV GRIFFITHS MADONSELA: |Is that protection that we want to say

(intervenes).

CHAIRPERSON: Yes. Are - are you now - is what you are saying going
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as far as saying when those implicated persons come to give evidence
they should also be afforded the same kind of arrangements in terms of
in camera here?

ADV GRIFFITHS MADONSELA: Yes.

CHAIRPERSON: That is what you are saying?

ADV GRIFFITHS MADONSELA: Yes.

CHAIRPERSON: I think ...

ADV GRIFFITHS MADONSELA: Of course ...

CHAIRPERSON: | think what we should do - let us not decide that now

because that is not before me ...

ADV GRIFFITHS MADONSELA: Hm.

CHAIRPERSON: But if and when a person who is implicated wants to
give evidence and they want the same arrangement then they can bring
a similar application and then it can be considered. Ja, but | think we
note what you have said and | think it is important but | think it is - they
would have to bring an application the right time and - and then it must
be considered.

Other people must get a chance to oppose if they want to
oppose and then a decision can be taken.

ADV GRIFFITHS MADONSELA: Yes. | wil - | will say very little about

demeanour because - because much of what has been said is ...

CHAIRPERSON: Applies to you as well?

ADV GRIFFITHS MADONSELA: Well Chairperson | thin - | suspect the

reason why demeanour has not featured very prominently in your

judicial life is probably because of the nature of the proceedings in
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which you presided.

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: There - there may be adversarial

proceedings. These are inquisitorial.

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: They somehow depend on the truth or

the truthfulness of the withesses.

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: Demeanour might chip in. This is

precisely the position here because of the cagey responses that Naidoo
has given in the affidavits which are currently before you ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: |In relation to - you remember in the

founding affidavit he said Cele arrived and | was there ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: And ...

CHAIRPERSON: Huh-uh.

ADV GRIFFITHS MADONSELA: What was - that was meant to allow

you the Chairperson to draw an inference that they may have seen each
other.

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Now in - in reply he says no well | am

actually not - | must clarify myself.

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: [ did not see Cele.
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CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: So all that he is talking about is pure

hearsay from people who saw Cele on some other occasion.

CHAIRPERSON: Yes, but ...

ADV GRIFFITHS MADONSELA: To the extent that this Chairperson

could have drawn - could have drawn on the evidence that he has given

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: In the 3.3 Notice.

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: It could easily have been ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: That an inference could be drawn

against Cele ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: On the allegations he has made

because of the impression that was created in those - in those
affidavits.
CHAIRPERSON: No, no. |- | understand that but | understand you to

be saying you do not want also to rely much on demeanour. Am | right?

ADV GRIFFITHS MADONSELA: | am not sure.

CHAIRPERSON: Because - well you do not have to - you do not have

to waive any - any right to rely on it but | am - | am just saying | mean
demeanour is about how - it is about saying when this witness was

asked this question | saw how he was shaken or he looked down or that
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kind of thing.

ADV GRIFFITHS MADONSELA: Well demeanour is (intervenes).

CHAIRPERSON: Yes. You know so ...

ADV GRIFFITHS MADONSELA: Hm.

CHAIRPERSON: So - but | - | think - | think in order to save time

because | think what you have done is you have made clear that you
are not opposed to the granting of the amended order. You have raised
two points which you - you - | think the - the second one relates to
other people really and | have said when they want similar
arrangements they will apply and then we will consider it.

So it seems to me that it goes back to saying you - it is - it is
one point you - you really are concerned about. Otherwise you do not
have any quarrel with the amended order and the point is about an
opportunity for the Minister and it may be that - it maybe that one
would not make it blanket to everybody ....

ADV GRIFFITHS MADONSELA: Hm.

CHAIRPERSON: As such because maybe for some people it might be

appropriate to grant it. Maybe for others | am not sure but your - your
concern is that at some stage or another the Minister - you would ask
that the order should be such as to allow the Minister to see his face?

ADV GRIFFITHS MADONSELA: Yes.

CHAIRPERSON: Ja. So | think let me hear what Mr Petersen has to

say about that. If there is nothing further that you want - you would
like to say.

ADV GRIFFITHS MADONSELA: | just wanted to - to qualify the issue
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about demeanour to say that we are not really pitching our - our case
on demeanour per se.

CHAIRPERSON: Yes, yes.

ADV GRIFFITHS MADONSELA: We pitching our case on credibility.

CHAIRPERSON: Yes, yes.

ADV GRIFFITHS MADONSELA: Precisely because this very witness -

this very Colonel ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Has been found to be an incredible

witness in proceedings before ...

CHAIRPERSON: Yes, yes.

ADV GRIFFITHS MADONSELA: And more importantly by the ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Evidence leader of this very

Commission.

CHAIRPERSON: Did you say incredible?

ADV GRIFFITHS MADONSELA: Credibility yes. Credibility.

CHAIRPERSON: Ja. Yes.

ADV GRIFFITHS MADONSELA: He was found ...

CHAIRPERSON: He was disbelieved. He was (intervenes).

ADV GRIFFITHS MADONSELA: He was found dishonest.

CHAIRPERSON: Yes, ja.

ADV GRIFFITHS MADONSELA: No not incredible. Excitingly

incredible.

CHAIRPERSON: Ja. No thatis fine.
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ADV GRIFFITHS MADONSELA: That is dishonest. That is - that is the

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: To the extent that in the future we

intend ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: And we will cross that river when we

come to it. To cross-examine witnesses.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: To - to «cross-examine Naidoo

depending on whether we are given an opportunity to do that ...

CHAIRPERSON: Ja, ja.

ADV GRIFFITHS MADONSELA: But his evidence might very well turn

on his credibility.

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Which we would like to attack.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Given what has happened before.

CHAIRPERSON: Yes. May - maybe what we would - maybe what we

will do is - | will hear what Mr Petersen has to say about the issue of
the order being amended in such a way that either implicated persons
can see him just to see his face as opposed to observing him
throughout his giving of evidence as | understand it.

ADV GRIFFITHS MADONSELA: Hm.

CHAIRPERSON: See his face or whether we should simply work on the
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basis that to the extent that any implicated person might wish to be
allowed to see his face at any particular time. Let that request be
made at the right time and it be considered then and we - we take it
from there.

In other words we do not exclude the possibility of granting
that but we say let it be dealt with on - each one let - let each one be
dealt with on its merits.

ADV GRIFFITHS MADONSELA: Yes.

CHAIRPERSON: Ja. Okay. Thank you. Mr Petersen.

ADV ROB PETERSEN: Chair | do not know if you wish to hear

Mr Baloyi first.

CHAIRPERSON: Oh has he got some submissions. | am sorry. |
forgot about him. Mr Baloyi.

ADV KGAUGELO BALOYI: Thank - thank you very much Chair. Chair,

| - my submissions are going to be very brief.

CHAIRPERSON: Yes.

ADV KGAUGELO BALOQYI: Chair, I - | represent General Mphego.

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: He is one of the implicated persons.

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: Chair our submissions and my client’s main

worries are that it is essential for him to be able to put a face of
General Naidoo to his evidence.

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: Itis quite crucial ...
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CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: And - and as you are aware Chair it - it

might help to unravel whatever that can be unravelled ...

CHAIRPERSON: Hm.

ADV KGAUGELO BALOQYI: For - for him to be able to apply for cross-

examination.

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: So Judge we do not have a problem with

the proposed draft order.

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: For as long as our client will be permitted

to ...

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: To put a face to this evidence.

CHAIRPERSON: Ja and ...

ADV KGAUGELO BALOYI: Judge that is the main - that is main crux.

CHAIRPERSON: And in that event you do not mind whether it is a

question of your client being allowed to see him in person or being
given his picture or do you mind - in other words if you are given a
picture to say this is him. Would that be okay?

ADV KGAUGELO BALOYI: Judge | - | think it will be important for your

client to see Mr Naidoo in person.

CHAIRPERSON: Hm.

ADV KGAUGELO BALOYI: It - it will be very crucial ...

CHAIRPERSON: Ja.
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ADV KGAUGELO BALOYI: For us.

CHAIRPERSON: Okay. | think | am - | am inclined to - to say let - let

the order be such that you are able - any person - any implicated
person is able to make an application at the right time to see him and |
would then decide it - decide each application or request on its merits.
| am inclined that we do it that way because there may be some who
make out a good case and there may be others who might not make out
a good case.

So - so | think that should accommodate you because it gives
you time - an opportunity later on to then bring such an application.

ADV KGAUGELO BALOYI: Judge | - | agree. It may well be so. As

long as that ...

CHAIRPERSON: Ja.

ADV KGAUGELO BALOQYI: That our client’s rights are reserved.

CHAIRPERSON: Ja.

ADV KGAUGELO BALOYI: To be able to - to see the face of ...

CHAIRPERSON: Yes.

ADV KGAUGELO BALOYI: Of Mr Naidoo.

CHAIRPERSON: Yes, okay.

ADV KGAUGELO BALOYI: That - that will be in order Judge.

CHAIRPERSON: Okay. No thatis fine.

ADV KGAUGELO BALOYI: Pleases the court.

CHAIRPERSON: Thank you. Mr Petersen. Oh Mr Madonsela you want

to ...

ADV GRIFFITHS MADONSELA: Before the - Dbefore the
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Mr Rob Petersen ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Replies. There is a matter which has

been raised by my junior Mr Mlaba here ...

CHAIRPERSON: Hm, hm.

ADV GRIFFITHS MADONSELA: Which may be of some importance if -

if itis - it carries some weight.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Attention has been drawn to the

provisions of Section 15(1) ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Of the Witness Protection Act.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Which | would like to read into the

record. It says:
“In any civil proceedings in which a protected
person is a party or a witness may subject to sub
section two be proceeded with in terms of the law
regulating such proceedings.”

Aand sub section two says:

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: “If it appears to a Judge ...”

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: “..of a High Court in an ex

parte application made to him or her in chambers by
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a Director. That safety ...”

CHAIRPERSON: | am sorry. By ...?

ADV GRIFFITHS MADONSELA: By a Director.

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: “That safety of any protected

person might be endangered by the institution or
prosecution of any civil proceedings in which the
protected person is a party as a witness and

proceedings ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: “..is defined in the Act to

include also ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: “..Commissions of Inquiry

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: “..appointed in terms of an

act of Parliament.”

CHAIRPERSON: Hm, hm.

ADV GRIFFITHS MADONSELA: What - what my learned junior ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Has drawn to my attention is that in

these proceedings ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: The application for a protected person
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CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: To be placed in camera ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Has not been brought at the instance

of a Director.

CHAIRPERSON: Huh-uh.

ADV GRIFFITHS MADONSELA: In fact the Director does make mention

of the fact ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: That he has no problems with the -

safeguarding the safety of the witness ...

CHAIRPERSON: Huh-uh, huh-uh.

ADV GRIFFITHS MADONSELA: And it might very well be that that

consideration is ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Fundamental ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: To the - to the outcome of the

application because at paragraph 34 ...

CHAIRPERSON: Hm.

ADV GRIFFITHS MADONSELA: Of the founding affidavit Naidoo does

in fact make it clear that he - his safety been assured by those who are
taking care of him in ...

CHAIRPERSON: Yes.
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ADV GRIFFITHS MADONSELA: In this protection.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: So it may very well be that this
application ought to have properly being brought ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: At the instance of a Director who is

defined ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: In the Act itself ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: And to the extent that it has been

brought at the instance of Naidoo himself.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: Whose credibility is at stake ...

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: In these proceedings. It might very

well undermine the very instance of the truth of what - of which
underpins this application. | thought we should bring that to the
attention of the Chairperson.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: So that it might feature (intervenes).

CHAIRPERSON: No, no | think - | think that is important. It may well

be - | have no doubt that the - that the Director is - is aware or | think
he should - he would be aware of the application and | have no doubt

that he would support it because it maybe that if there is nothing
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indicating that he - what his position is - it maybe that a document may
be obtained from him that says something like | am in full support ...

ADV GRIFFITHS MADONSELA: Of the ...

CHAIRPERSON: Of the application, ja.

ADV GRIFFITHS MADONSELA: It may be critical to

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: To ...

CHAIRPERSON: Ja.

ADV GRIFFITHS MADONSELA: To legal purity.

CHAIRPERSON: Yes. No, no. | agree. | agree. Thank you very

much.

ADV GRIFFITHS MADONSELA: Thanks.

CHAIRPERSON: Thank you. Mr Petersen.

ADV ROB PETERSEN: | would like to begin with the last point.

CHAIRPERSON: Yes. | am trying to look where my look ...

ADV ROB PETERSEN: Hm.

CHAIRPERSON: To find where the Act is.

ADV ROB PETERSEN: KK1.4 item 3 is the Witness Protection Act.

CHAIRPERSON: There are too many of these files. | think there

should be - all of these things should be put in one big lever arch file
with dividers if possible. Yes. | have - | have got the Act. So we go to
paragraph - Section 157?

ADV ROB PETERSEN: Yes, but just before | go there Chair, the

definition of proceedings, that's on paginated page 15 in the red

numbering means, any criminal proceedings, proceedings before a

Page 41 of 191



10

20

26 SEPTEMBER 2019 — DAY 171

Commission etcetera, so clearly it is correct as my learned friend said
that these are proceedings but if we go to Section 18 before we come
to Section 15

CHAIRPERSON: Section 187

ADV ROB PETERSEN: Yes that’s on paginated page 29.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: Notwithstanding any other law the presiding

officer at any proceedings or at civil proceedings.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: So it appears that civil proceedings could be

specially referred to. Civil proceedings don’t embrace all proceedings.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: So then if we go to Section 15 that’s paginated

page 26, Section 15 is especially dedicated to civil proceedings.

CHAIRPERSON: Oh yes, yes.

ADV ROB PETERSEN: And my submission is that it doesn’t apply.

CHAIRPERSON: So it looks like your submission is that the

circumstances where an application for - in criminal proceedings
should be brought by the Director are circumstances where we are
talking about civil proceedings.

ADV ROB PETERSEN: Exactly formal civil proceedings.

CHAIRPERSON: Ja | see the heading is, Civil Proceedings in which

[indistinct] person is a party or witness.

ADV ROB PETERSEN: Yes and then in sub one in his civil

proceedings. So my submission is that, that's not a — it’s not relevant.
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CHAIRPERSON: It's not the only proceedings and the definition of

proceedings includes proceeding...[intervenes].

ADV ROB PETERSEN: Proceedings in general includes the

Commission.

CHAIRPERSON: And then 18 refers to any proceedings - at any

proceedings as well as [indistinct] civil proceedings.

ADV ROB PETERSEN: Yes so the legislature appears to have had a

distinction in mind.

CHAIRPERSON: So that 18 suggests that in some places the statute

talks about what applies to civil proceedings only and in others it talks

about what applies to both civil proceedings and other proceedings.

ADV ROB PETERSEN: Doing my best that's the interpretation | would
also give to it.

CHAIRPERSON: Yes that seems to be the case ja. Okay so what do

you say about Mr Madonsela’s only point, because the other one, we
agreed.

ADV ROB PETERSEN: My submission is that it is - it would be

adequately catered for by the variation of paragraph two of the draft
order and to which it has been suggested that some words be added
but even before the adding of those words, if | could just read to you a
paragraph which | prepared on this question.
“It may occur at a future date that the Commission receives
and he Chairperson grants an application to cross-examine
Colonel Naidoo but one could add that or give evidence by an

implicated person whose own identity needs to be protected
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from public disclosure. For example, by virtue of the secret
work that the implicated person is engaged in on behalf of
Crime Intelligence or another Law Enforcement Agency. In
such a case...[intervenes].

CHAIRPERSON: No | think that has been — | think that is the one that

we agreed should be dealt with if and when an implicated person
applies for similar arrangements.

ADV ROB PETERSEN: If that’s agreed then we can stop.

CHAIRPERSON: Ja we don’t have to put that in this order, the point

that — the only point that Mr Madonsela raises is that he would like his
client to have the opportunity — the order should allow his client to at
least at some point see the face of Colonel Naidoo and I've indicated,
and | don’t think he has a problem, | indicated to Mr Baloyi but that
would apply to him as well, that maybe the best was to deal with that is
to ensure that there is nothing in the order that prevents any implicated
person in due course to apply for an order that they be allowed to see
his face and | would consider each application on it's merits and decide
it, I don’t think Mr Madonsela has a problem with that, he doesn’t have
a problem with that.

ADV ROB PETERSEN: May we do that by way of a further refinement

of paragraph two?

CHAIRPERSON: We - maybe it might be appropriate to simply include

an order in the order a paragraph that says something along the lines
that, nothing in this order precludes and implicated person to - is it to

bring or from bringing — nothing in this order prevents an implicated
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person from bringing an application for an order that would allow him or
her to have sight of Colonel Naidoo so that they can bring that
application.

ADV ROB PETERSEN: That would make it clear Chairperson but it is

covered by two but it might be advisable just, for the avoidance of any
doubt to elaborate it accordingly.

CHAIRPERSON: Yes.

ADV ROB PETERSEN: And in regard to the bringing of an application,

fine but | wonder Chair if it wouldn’t be wise to provide that you may
also do that mero motu?

CHAIRPERSON: Yes maybe we should be able to do that because |

might decide to do that mero motu, ja so | think...[intervenes].

ADV ROB PETERSEN: There’s one remaining thing, if | may?

CHAIRPERSON: Yes.

ADV ROB PETERSEN: | am concerned about the suggestion that it

should necessarily involve, if you allow it, that it should necessarily
involve meeting Colonel Naidoo face-to-face rather than seeing a
photograph because he is at a location which we don’t know, under
witness protection. The logistical and security difficulties of bringing
him to a place away from that location, each time an implicated person
wants to persuade Chair that it’s necessary to see him, could create an
untenable problem. So that if it’'s possible to achieve the object when
you are so minded to order it, by the showing of a photograph that
should be the preference and if I've understood correctly what has been

said that, that too would have to be motivated.

Page 45 of 191



10

20

26 SEPTEMBER 2019 — DAY 171

CHAIRPERSON: Yes | think what the addition to the order should make

reference to both having sight of Colonel Naidoo or being shown a
picture of him. So that when an application is made, one of the issues
that a person — an implicated person would have to address is, why
should | see him in person why is it not enough if I'm shown a picture
and depending on what Colonel Naidoo, himself or the Commission or
the Director may put up in terms of logistical challenges of bringing him
out to - each time and implicated person wants to see his face, that
can be gauged against showing a picture to say what’'s the problem with
that?

ADV ROB PETERSEN: Indeed Chair.

CHAIRPERSON: So if you include that in the order it will remind all of
us as | deal with that application to say, there is the option of seeing a
picture, what’'s wrong with that, okay? Alright so | think
therefore...[intervenes].

ADV ROB PETERSEN: Chair, sorry one more thing, | just wouldn’t like

to be misunderstood by silence as agreeing that an implicated person,
it happens to be today, Mr Baloyi’'s client can satisfy you by simply
saying it is essential that my client must be able to meet him face-to-
face.

CHAIRPERSON: No that’s true, because we — I'm not deciding that

and I've said an application would have to be brought to one he doesn’t
have to deal with that he would have - his client would have to bring an
application, a proper application which would be considered properly.

ADV ROB PETERSEN: It would usually involve addressing, to some

Page 46 of 191



10

20

26 SEPTEMBER 2019 — DAY 171

extent, the context, the content of the Naidoo evidence but why seeing
him in that context is necessary.

CHAIRPERSON: Ja, no that’s find.

ADV ROB PETERSEN: Those are my submissions.

CHAIRPERSON: | think what | want to do is — because I'm taking that

there’s nothing further that anybody wants to say, | think Mr Madonsela
has one more thing.

ADV GRIFFITHS MADONSELA: There’s a [indistinct] that | want to

make.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: In relation to the photograph of

submission. The premise of our concessions was that the witness be
brought here and placed in a separate room and be seen by yourself,
that is the draft order that is before you. It is no - it is not a quantum
lib to ask in those circumstances that a witness or implicated person
should go into that room and seen in company rather than a
photograph. I'm just less confident about photographs because of their
ability to be easily manipulated. I’'ve seen my photos being
manipulated on social media and many other important people in this
country have manipulated photographs, | don’t like - | feel very
uncomfortable with a photograph, provided maybe, as a [indistinct] that
photograph will be shown to you to deflect the same person that you
have seen because if that person, as it is proposed in the draft order,
that he will be here kept in a separate room and testifying from that

room, then it should be easy to identify who he is.
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CHAIRPERSON: Well | understand what you are saying but exactly

where he will be whether it's in the same building or in an adjacent
building or many blocks away is something that I'm not certain of now
but when | was reading the draft order there was a place where — when
| came to it | don’t know whether this suggests that it would be in the
same building, but my understanding is that it need not be in the same
building as long as measures would be taken to make sure that his
voice — his evidence would be heard here but | think that with regard to
the question of whether an implicated person should be allowed to see
his face or see a picture we must leave that for later because I'm not
going to decide any application today for that. If and when an
application is brought then the implicated person can address the
question of why it's more important that he should see the face rather
than the picture more pertinently and to the extent that Colonel Naidoo
might oppose, he can deal with that as well or the Commission at that
stage and if there will be logistical challenges in getting him seen by
people, those will be put up and the implicated person can deal with
them.

ADV GRIFFITHS MADONSELA: | wanted just to say one - or the

photograph | wanted to say about it, it is to be sanctioned by you
Chairperson.

CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: It should be sanctioned on the basis

that, that photograph should be a photograph that must be approved by

yourself because you would have seen him.
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CHAIRPERSON: Yes.

ADV GRIFFITHS MADONSELA: So that you avoid any...[intervenes].

CHAIRPERSON: Challenges ja, no that's fine thank you. Okay Mr

Petersen | change...[intervenes].

ADV ROB PETERSEN: Chairperson sorry, I've just been asked to make

it clear so that there is no public misunderstanding that in fact, the
draft order doesn’t specify the location of the separate room.

CHAIRPERSON: Okay that’s fine. | think maybe it might have been

the reference to a separate room that might have given the impression
that it’s a separate room separate from this room which might have
given me the impression it’'s a room somewhere here as opposed to
anywhere but it’s wide enough but let’s finish now so that | can start
with the oral evidence. So | don’t propose to make the order now
because | would like you to amend it as we have discussed but in
substance | am prepared to grant it subject to being satisfied about
that, so | would like you to amend it in accordance with the discussion
and bring it later during the day and then | can read it out. So - but to
the extent that counsel, Mr Madonsela or Mr Baloyi may need to be
excused so that they don’t have to wait for that time, I’'m quite happy to
excuse them but they can make arrangements to obtain the order if
they wish to.

ADV GRIFFITHS MADONSELA: | assume Chairperson that the witness

who’s testifying is not the one who was Naidoo himself who was
scheduled to testify today?

CHAIRPERSON: No, no he is not testifying today. Ja he is not
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testifying today it's a witness that we started with yesterday or maybe
let me say this, he was originally, | think, meant to start testifying
today, that's one but two we must still finish another witness. Now with
us only finishing this application at this time, | doubt that this other
witness will finish while there is time to start with Colonel Naidoo. |
will hear what Mr Petersen or whoever from the legal team might have
to say but it doesn’t look like, to me that he could start today but let me
hear what they have to say so that you have clarity.

ADV GRIFFITHS MADONSELA: Yes we just want to know at what

stage should we make ourselves available for his testimony so that we

can...[intervenes].

CHAIRPERSON: Yes, no | understand, oh because you want to be here
when the evidence is given by him. No that's fine who's going to deal
with...[intervenes].

ADV GRIFFITHS MADONSELA: As | sit down, might | just say that if

the Chairperson does have time to look at Section 18, you'll see that at
the end of Section 18 there’s again reference to the Director, unless
the Director says something. So it’'s not really that the Director is
irrelevant but he’s always relevant in all proceedings.

CHAIRPERSON: Okay alright, Miss Wentzel?

ADV SUSAN WENTZEL: Chair | am involved in leading the evidence of

Mr Naidoo and Mr Khuba and | agree with your assessment because of
the time that the application has taken it's very unlikely that there will
be time to start Colonel Naidoo’s evidence today and | think that it’s

safe to say that evidence will be heard tomorrow.
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CHAIRPERSON: Okay no that's fine, that brings you certainty. Now in

terms of - sometimes we decide as we finish at 4 o’ clock or 5 o’ clock
what time we’ll start the following day, normally we start at ten but
sometimes we start at nine or half past nine. | think we must work on
the basis that we will start at ten but should | decide later on that it will
be earlier then the legal team, Miss Wentzel will make sure that they let
you know okay.

ADV GRIFFITHS MADONSELA: It means we sleep over.

CHAIRPERSON: No you sleep over, okay alright.

ADV ROB PETERSEN: Chair just for my own protection | do wish to

make it clear that | was asked to come in just to deal with this
application, | have no other involvement in relation to the Law
Enforcement witnesses.

CHAIRPERSON: Yes, no that's fine.

ADV GRIFFITHS MADONSELA: Might | also mention Chairperson it

might not be me who is present here it might be my junior [indistinct] to
that extent if | am not here it's not because I'm disrespectful to
Chairperson it’s because of some other reasons but let’s [indistinct] to
be made because of today and Chairperson as | sit down, might | also
thank you for extending the courtesy to us yesterday to make sure that
the matter is starting at eleven, that information was conveyed to us in
time, it really did help us arrange our affairs, thank you.

CHAIRPERSON: Thank you, okay so | will make the order later in the

day, maybe we should aim for 2 o’clock Mr Petersen by then when we

come back from lunch if it's ready at that time then | could make it at
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that time.

ADV ROB