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PROCEEDINGS ON 31 MAY 2019

CHAIRPERSON: Good morning Ms Sello, good morning everybody.

ADV MAHLAPE SELLO: Morning Chair

CHAIRPERSON: Thank you. Are you ready?

ADV MAHLAPE SELLO: We are ready.

CHAIRPERSON: Okay let us proceed.

ADV MAHLAPE SELLO: Thank you Chair. Mr Mnyandu when we

parted yesterday we had completed annexure - slide | am sorry — slide
27 and we now get onto 28.

MR THOBANI TREVOR MNYANDU: Yes Chair.

ADV MAHLAPE SELLO: Okay. Okay Mr Mnyandu then you can lead us

through slide 28 when you are ready.

MR THOBANI TREVOR MNYANDU: Thank you counsel. Chair at slide

28 we now seek to take you through the approval process of the
relocation costs. In particular we deal with first a memorandum that
was done by — compiled by Ms Lindiwe Mdletshe in respect of the CNR
OEM. The memorandum was prepared on 22 July 2015. It was a
request for the approval of the relocation costs for CNR at an amount
of R647 181 494.00. Chair that is to be found in your Volume 13 at
page 9135.

CHAIRPERSON: | have got Volume 13 it is page 9127

MR THOBANI TREVOR MNYANDU: 9135.

ADV MAHLAPE SELLO: It starts at 9134 Chair but that is the cover

note. The actual document is 9135.

CHAIRPERSON: Yes | have got it.
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ADV MAHLAPE SELLO: If | may interrupt youMr Mnyandu my

apologies. We ought to have started on the assignment | think that
Chair gave you yesterday. Could we deal with that and dispose of it
and then we can continue with your testimony this morning?

MR THOBANI TREVOR MNYANDU: Yes we may Chair.

ADV MAHLAPE SELLO: It related to the question of when the term

relocation first appeared in this entire transaction. Were you able to
determine that?

MR THOBANI TREVOR MNYANDU: Chair upon reflection you will

recall that we - the documentation we took you through yesterday and
specifically a document contained in the Exhibit BB8[c] noted that there
was email correspondence written to at least one of the OEM’s in
relation to them having to put up a price for the Durban or factor in the
price for manufacturing from Durban. Now Chair we also took you
through the fact that the agreements that were concluded on 17 March
2017 did not make mention of the allocation of Durban as such. And
therefore as the processes morphed out and as discussions were had
with each of the OEM’s it seems the word relocation reared its head
during the course of those negotiations firstly by email correspondence
- by way of email correspondence and for now we can say in relation to
the memorandum done by Ms Lindiwe Mdletshe requesting the acting
Group Chief Executive at the time Mr Siyabonga Gama to approve the
negotiation team. However Chair in discussions with the evidence team
of the commission we have requested an indulgence in order to confirm

this fact, reassess on the documents on hand and come back to the

Page 3 of 212



10

20

31 MAY 2019 — DAY 103

commission in the statement.

CHAIRPERSON: Ja no that is fine. It may prove significant, it might

not prove significant but it might be helpful to try and trace where it got
used for the first time and one can take it from there. But the other
questions that | would want you to deal with at some stage before you
finish your evidence is whether the use of the word ‘relocation’ may
have - it may have been simply the use of a wrong term but other than
that everybody understood what was happening. In other words was it
just the use of a wrong word — incorrect word or were there — was there
some motive to choosing to use that word because for example that
might seem on the face of it to justify charging certain costs. You
understand?

MR THOBANI TREVOR MNYANDU: | do Chair.

CHAIRPERSON: Yes. Okay alright. So you do not have to deal with

that now you can deal with it at some - at some stage before you finish
your evidence and if it is something that you are not able to say
anything you just tell me.

MR THOBANI TREVOR MNYANDU: Chair | would like to say that we -

| will deal with it.

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: When | deal with our conclusion.

CHAIRPERSON: Okay alright. Thank you.

ADV MAHLAPE SELLO: Thank you Chair. And in regards to the

question about when the term relocation first reared its head you will

respond to that having perused all other documents that do not form of
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the record currently and you will respond by way of statement?

MR THOBANI TREVOR MNYANDU: Yes Chair.

ADV MAHLAPE SELLO: And based on your answer then the Chair will

determine whether it is necessary for you to — to return and perhaps -
for some engagement on that statement.

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: Ja and in that regard it may be that the

documentation you look at for that purpose if the documentation that
you can look at is limited in the sense that maybe you cannot look at
documentation that other witnesses used then we would want those
witnesses also to do the same. But if you are able to have a look at
everything that would be fine.

MR THOBANI TREVOR MNYANDU: That is understood Chair thank

you.

CHAIRPERSON: Okay.

ADV MAHLAPE SELLO: Thank you Chair and thank you for that Mr

Mnyandu. We then can turn to your Volume 13 page 31 - 9134 and |
think the Chair has located it in the file.

MR THOBANI TREVOR MNYANDU: Thank you Chair.

ADV MAHLAPE SELLO: You may then lead us through it.

MR THOBANI TREVOR MNYANDU: Chair we would like to now read

out the salient parts of the memorandum in respect of the approval for
the costs of relocation for CNR?

CHAIRPERSON: And thatis the one starting at 91357

MR THOBANI TREVOR MNYANDU: Indeed Chair.
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CHAIRPERSON: Thank you.

MR THOBANI TREVOR MNYANDU: Chair it is addressed to Siyabonga

Gama in his capacity at the time as acting Group Chief Executive. It is
from Mr Ravi Nair who was at the time the acting Chief Executive of
Transnet Freight Rail which is the operating division that was
concerned with the purchase of the 1064 locomotives. The subject
reads:

‘Request for...

CHAIRPERSON: | am sorry, | am sorry. If you are able to tell me

during this time when Mr Gama was acting Group Chief Executive was
that the time when Mr Brian Molefe had left Transnet or was he just
away temporarily?

MR THOBANI TREVOR MNYANDU: He had left at this stage Chair.

CHAIRPERSON: Okay thank you. And Mr Nair was acting in the

position in which — in the position that Mr Gama had occupied before
when Mr Molefe was there?

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: Okay thank you. You may proceed.

MR THOBANI TREVOR MNYANDU: Thank you. Chair the subject read

- reads:
‘Request for acting GCE to approve the relocation of
CNR Rolling Stock South Africa [CNR] to TE’s
facilities in Durban for the manufacturing of 233
Class 45D electric locomotives.”

CHAIRPERSON: |Is there a good chance that this is the first time that
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this word relocation is being used in @ memorandum at this high level?
Or you might not be able to say?

MR THOBANI TREVOR MNYANDU: Chair | stand to be corrected but if

we go back to the memorandum that we dealt with yesterday.

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: To request the acting GCE Mr

Siyanbonga Gama

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: To approve the negotiation team

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: The word relocation is mentioned.

CHAIRPERSON: Was used as well.

MR THOBANI TREVOR MNYANDU: Yes.

CHAIRPERSON: Okay.

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: Okay. Because it might also be important to see

when did senior people within the - within [indistinct] start using the
same terminology.

MR THOBANI TREVOR MNYANDU: Indeed Chair.

CHAIRPERSON: Okay.

MR THOBANI TREVOR MNYANDU: Chair under purpose the

memorandum reads:
‘Request for acting Group Chief Executive to
a. Note the final outcome of the negotiation for the

relocation to Durban with CNR.
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b. Approve the variation order for the relocation to
Durban to a maximum value of R647 181 494.00
with CNR and

c. Sign off a letter to be issued to CNR to accept their
final proposal.”

The memorandum then goes on to deal with the background.
‘It notes that on the 17 March 2014 Transnet acting
through its Transnet Freight Rail division entered
into various locomotive supply agreements with CSR,

10 CNR, GE and BT after negotiations which started in
February 2014.”

It then says Chair at 3:

‘During negotiations BT and CNR were informed that
they will use the Durban Transnet Engineering TE
facility for the construction of locomotives which
were allocated to them. The Durban facility and the
move were introduced to both CNR and after the
tender had closed and evaluations were done.”

At number 4 it then says:

20 ‘On the 10 June 2015 the acting Group Chief
Executive approved the team to negotiate the
relocation to Durban with CNR.”

Number 5.

‘TIA which is Transnet Internal Audit was present

during negotiations and are in the process of
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finalising their report.”

CHAIRPERSON: Thanks for — for reminding me of that full name of

that acronym because there are so many of these acronyms one gets
confused sometimes.

MR THOBANI TREVOR MNYANDU: Confused. Alright Chair.

CHAIRPERSON: Yes okay.

MR THOBANI TREVOR MNYANDU: And then under motivation number

6 reads:
‘CNR’s final offer to Transnet is R647 181 494.00
which has been absorbed. Below that the primary
drivers of this increase are inflation and finance
costs detailed below.”

CHAIRPERSON: | am sorry let me interrupt you. Do you understand

what — which has been absorbed means there?

MR THOBANI TREVOR MNYANDU: No Chair.

CHAIRPERSON: You do not?

MR THOBANI TREVOR MNYANDU: No Chair.

CHAIRPERSON: Okay alright thank you. Continue.

MR THOBANI TREVOR MNYANDU:

a. “Inflation costs increased from R166 million to R204
million [increase of approximately R38 million.]

b. Finance costs on forward contract increased from
R81 million to R88 million. Increase  of
approximately R7 million.

c. Interest on stockholdings which rather would
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increase from R16 million to R21 million [increase of
approximately R5 million].
Therefore total project cost is an increase from R669
million to R719 million. Increase of approximately R50
million.”

ADV MAHLAPE SELLO: If you could just pause there for a moment Mr

Mnyandu. Again we always trying to keep track of the increases. The
last we had of increases was R669 as per the memorandum of June
20...

MR THOBANI TREVOR MNYANDU: 15

ADV MAHLAPE SELLO: 15

MR THOBANI TREVOR MNYANDU: Yes Chair.

ADV MAHLAPE SELLO: From Ms Mdletshe.

MR THOBANI TREVOR MNYANDU: Yes Chair.

ADV MAHLAPE SELLO: And that was the approval that was being

sought from the acting GCE?

MR THOBANI TREVOR MNYANDU: The ...

ADV MAHLAPE SELLO: At the time.

MR THOBANI TREVOR MNYANDU: The request was that it be kept at

R669.

ADV MAHLAPE SELLO: Be kept as R699?

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: And thatis at Volume 13 page 9111.

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: For reference purposes. This memorandum

Page 10 of 212



10

20

31 MAY 2019 — DAY 103

comes a month after that approval. | see it is dated 22 July 2015 at
page 9137 the signature page.

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: So then since the approval of a cap of R669

million in @ month according to this memorandum am | interpreting this
memorandum correctly to understand that there was a further increase
taking the total cost now to a new level of R719 million?

MR THOBANI TREVOR MNYANDU: Insofar as it was advanced by

CNR. Indeed it is so Chair there was a further increase.

ADV MAHLAPE SELLO: R719?

MR THOBANI TREVOR MNYANDU: Yes Chair.

ADV MAHLAPE SELLO: Okay. | follow.

MR THOBANI TREVOR MNYANDU: The new project relocation cost

estimate amounts to R719 090 548.00. On this price CNR’s offer -
CNR offers a 10% settlement discount amounting to R71 909 054.00.
This results in a revised project relocation cost of R647 181 494.00.
Any further delays in commencing the project beyond five months will
have further cost implications that will have to be taken into
consideration. The following payments terms have been proposed by
CNR. 50% payable within 14 days of signature amounting to
R323 590 747.00 the remainder being 50% payable in 24 equal
instalments of R13 482 948.00. The “[relocation payment]”
Commencing the end of the first month that the project commences
provided that the project is on track. Therefore CNRRSSA will invoice

for 24 monthly instalments of R13 482 948.00. Transnet is currently
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holding cash of approximately R4 billion with a cost of carry of
approximately 4% which provides support for taking advantage of the
discount based on the proposed payment regime.

ADV MAHLAPE SELLO: Before you proceed. That last point what did

you interpret it to mean? That Transnet is holding cash of
approximately R4 billion with a cost of carry of approximately 4% which
provides support for taking advantage of the discount?

MR THOBANI TREVOR MNYANDU: What we understood that to mean

was that there were monies which we understand to be part of the R4.9
billion contingencies that Transnet was holding and therefore would not

have to request capital expenditure outside of the contract.

ADV MAHLAPE SELLO: So the payment of this R649 - 7 million 50%
upon signature and then over 24 months instalment would be payable
out of that R4 billion?

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: As part of — which was part of the contingency

10% contingency for the...

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: 1064 - thank you. Please proceed.

MR THOBANI TREVOR MNYANDU: Alright.

‘9. Refer to annexure A for the final detailed proposal. Budget
implications.

10 The board at its meeting of 28 May 2014 approved an amount of
R4.9 billion in contingencies as part of the revised ETC which means

the estimated total costs.
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11. The contingencies budget were to following items.

a. Capital spares beyond the warranty period.

b. Variation orders and options [such as electronically controlled
pneumatic braking and wire distributed power etceteral.

C. Relocation of the programme to Transnet Engineering’s Durban
facilities.”

ADV MAHLAPE SELLO: | would like you to pause once again. Are we

to understand that paragraph 11 to mean when the R4.9 billion - when
the R49 billion ETC was approved with the R4.9 billion contingency the
contingency already made provision for the relocation?

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: And that appears in the — in which document?

Where do we do find that?

MR THOBANI TREVOR MNYANDU: Chair that would be in a document

that has been presented to the commission. It is a memorandum
prepared by the then acting Group Chief — sorry the then Group Chief
Executive Mr Brian Molefe to the board. It is dated 23 May 2014 and in
it Mr Brian Molefe sought to rationalise to the board the justification for
the increase.

ADV MAHLAPE SELLO: For the increase and in doing so as to what

covers — what contingencies are catered for relocation is one of the
items?

MR THOBANI TREVOR MNYANDU: Even though the word relocation in

the memorandum does not appear yes the subject of allocating the two

OEM’s to Durban is covered.
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ADV MAHLAPE SELLO: Okay. Thank you.

MR THOBANI TREVOR MNYANDU: Under paragraph 12.

The current status of the utilisation of the contingency’s budget is as
follows:

You will see that below Chair there is a description of what the
contingencies have been approved for and there is an amount related
to each specific line item. Contingencies approved R4.9 billion.
Variation orders approved to date R1.2 billion. Relocation of BT R618
million. Relocation of CNR R647 million. Then there is unutilised
portion of contingencies amounting to some R2.519 billion.

ADV MAHLAPE SELLO: Then another - if | may | am sorry to interject.

On read - on the reading of paragraph 12 particularly in respect of
relocation of BT and CNR regard being had to the amounts the budget
referred to in here cannot be the budget of the business case because
that was the year previous?

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: And that could not have been a budget spelt

out in the memorandum of Mr Molefe because that was in May 2014 and
at the time the relocation cost at least insofar as CNR is concerned was
not R6477?

MR THOBANI TREVOR MNYANDU: Indeed Chair even though a

specific amount was made out for contingencies as it were.

ADV MAHLAPE SELLO: Yes for contingencies.

MR THOBANI TREVOR MNYANDU: Ye.s

ADV MAHLAPE SELLO: So my question then is - is there any
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document that reflects this budget as set out in paragraph 12 by Mr -
by Ms Lindiwe Mdletshe?

MR THOBANI TREVOR MNYANDU: Apart from the first line item.

ADV MAHLAPE SELLO: Yes.

MR THOBANI TREVOR MNYANDU: Which is set out as we have said in

the memorandum dated 23 May.

ADV MAHLAPE SELLO: Yes.

MR THOBANI TREVOR MNYANDU: 2014 prepared by Mr Brian Molefe

there is no other document that lists this budget.

ADV MAHLAPE SELLO: So we are seeing it for the first time in this

memorandum?

MR THOBANI TREVOR MNYANDU: Itis seeing for the first time here.

ADV MAHLAPE SELLO: Okay. Thank you.

MR THOBANI TREVOR MNYANDU: Thank you Chair. Chair then - if

the Chair turns overleaf to 91 — page 9137 paragraph 13 reads:
“‘Consequently an amount of R647 181 494.00 is part
of the contingencies budget included in the final
approved estimated total cost the project.
Recommendation.”
Paragraph 14 reads:
‘Request for the acting Group Chief Executive to
a. Note the final outcome of the negotiations for the
relocation to Durban with CNR.
b. Approve variation order for the relocation to Durban

to a maximum value of R647 181 494.00 with CNR
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and
c. Sign off a letter to be issued to CNR to accept the
final proposal.”
Chair what then appears below are the names of the people that
a. The compiler of the memorandum and the individuals that then
recommended as well as the approval signature by Mr Gama
which dated 23 July 2015.

CHAIRPERSON: So the memorandum was compiled by Ms Lindiwe

Mdletshe who signed. It was recommended by the — recommended by
Mr Ravi Nair acting Chief Executive Transnet Freight Rail.

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: It was signed by him on 22 July 2015.

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: It was also recommended by Mr Ndphiwe Silinga

Group Executive Legal and Compliance and signed on 22 July 2015

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: It was recommended by Mr Anoj Singh Group Chief

Financial Officer on 22 July 2015.

MR THOBANI TREVOR MNYANDU: Indeed.

CHAIRPERSON: It was recommended by Mr Thamsanga Jiyani on the

same date and signed on the same date as well as by Mr Garry Pita
and then the following day it was signed by - approved and signed by
Mr Gama in his capacity as acting Group Chief Executive of Transnet?

MR THOBANI TREVOR MNYANDU: Yes Chair.

CHAIRPERSON: Well | do not know whether you have picked up
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something that | cannot see or have not been able to see in this
memorandum. This memorandum seeks approval that a very large
amount of money what R647 000,00 be approved for...

ADV MAHLAPE SELLO: Million Chair.

MR THOBANI TREVOR MNYANDU: Million Chair.

CHAIRPERSON: Million yes. Million be approved to be paid for what

is called relocation costs but | cannot see anything in the memorandum
where those who Ms Mdletshe and those who recommend and ultimately
Mr Gama who approves which says why is this amount a reasonable
amount to spend on this so called relocation. All | can see is the
background and the fact that the amount falls within what was budgeted
for under contingencies. But the fact that there is budget for an item is
not justification for paying a certain amount for that item. You must
still check whether that amount is justifiable. | have not seen that here
on this memorandum so | wonder whether you have seen that?

MR THOBANI TREVOR MNYANDU: Chair we have not been able to see

anything that speaks to either a critique of the final proposal or the
final amount or that justifies or details a support of the final amount
which is being requested for approval.

CHAIRPERSON: Hm. So approval ...

ADV MAHLAPE SELLO: Sorry Chair your microphone is off.

CHAIRPERSON: Thank you. The - that this amount be spent on the so

called relocation is recommended by various senior people and
approved by the acting Group Chief Executive without any of them

asking this very critical question would we be spending — would we be
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justified to spend so much money on this relocation - so called
relocation? How is this amount justifiable? Why is it R647 million and
not R100 million? Why is it not R50 million? And nowhere here in this
memorandum is — is that amount of R9 million that was first given by
CNR reflected...

MR THOBANI TREVOR MNYANDU: Mentioned.

CHAIRPERSON: To say that is where we coming from initially these

costs were estimated at R9 million but now we are talking about R6
hundred and something million rand. So that the full picture is shown.
That is not mentioned.

MR THOBANI TREVOR MNYANDU: It is not dealt with Chair not

mentioned at all.

CHAIRPERSON: Now in your investigation did you find that Transnet

and maybe the previous witnesses would have dealt with this | just
cannot remember now - did we have proof that Transnet did receive
that estimate of R9 million or acknowledged having received it and
responded to it in one way or another that was made initially?

MR THOBANI TREVOR MNYANDU: Chair the best way to answer it

even though we did not have proof of email correspondence that
responds to the offer of R9 million the documentation that included that
quotation of R9 million which is addressed to Mr Garry Pita and Ms
Lindiwe Mdletshe was received from Transnet itself. It was received in
particular from the supply chain services personnel at Transnet Freight
Rail.  When Ms Mdletshe became the interface for us to receive

information that was required to be perused for the course of our
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investigation so the documents that we have perused came from
Transnet.

CHAIRPERSON: So certainly it was received by Transnet?

MR THOBANI TREVOR MNYANDU: Certainly it was received Chair.

CHAIRPERSON: Hm - but were you able — were you only able to tell

that Supply Chain Management received it but you did not find any
evidence that other people in Transnet the GCEO, Mr Gama, Mr Molefe,
Mr Pita, Mr Anoj Singh did you come across anything that suggested
that they at least knew of this amount at some stage or another?

MR THOBANI TREVOR MNYANDU: No Chair. | however would like to

also point out that at the time that the quotation is sent was during the
final stages of the negotiations.

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: Yes.

CHAIRPERSON: The R9 million?

MR THOBANI TREVOR MNYANDU: The R9.7 million ...

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: Is received a week prior to the

conclusion of the negotiations which were concluded on 17 March.

CHAIRPERSON: Oh.

MR THOBANI TREVOR MNYANDU: That is when the agreement was

then signed.

CHAIRPERSON: Yes and you have not come across — have you come

across anything that shows that the Board was told of this R9 million

quotation?
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MR THOBANI TREVOR MNYANDU: No Chair.

CHAIRPERSON: You have not found anything?

MR THOBANI TREVOR MNYANDU: No Chair.

CHAIRPERSON: Okay because it is important to find out to establish

that Transnet received this quotation of R9 million for this cost. It is
important to establish what their reaction was to it because that
becomes quite important for them to justify how they were reacting to
offers of hundreds of millions of Rand for something that they would
have known at some stage produced a quotation of R9 million and |
think from what Mr Mnyandu said even with that R9 million maybe
should - should have been lower — you know - | think. So - so it is very
important to connect all of these things. Who was aware of this R9
million quotation? What did they do about it? How do they justify -
how do they justify approving R600-and something million afterwards?
Where is the interrogation of these amounts that they were obliged to
undertake on behalf of Transnet in order to protect Transnet’s interest
and the taxpayers money.

ADV MAHLAPE SELLO: Indeed Chair.

CHAIRPERSON: Okay.

ADV MAHLAPE SELLO: Perhaps on that score then let us just clarify

at least now did you make enquiries Mr Mnyandu from Ms Mdletshe -
who is the author of this memorandum we just went through and as you
say was the interface between Transnet and MNS during the course of
your investigations — did you inquire from her whether she did receive

the R9 million quote - original R9 million quote - from CNR ...
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MR THOBANI TREVOR MNYANDU: Chair ...

ADV MAHLAPE SELLO: And what was her response if you did?

MR THOBANI TREVOR MNYANDU: Chair | cannot recall with certainty

whether that actual question was posed with her — to her - rather. Let
me say this for the record Chair that as for forensic investigators who
are tasked with perusing certain documents, conducting certain
interviews with personnel who were involved in a myriad of transactions
you are tasked with number one, reading documentation and making
necessary deductions. You have to reach certain conclusions because
it is not each and every witness who is going to be one, willing to
speak to you in the first place but moreover be willing to answer certain
questions that would in any event seem as though you are laying blame
or placing responsibility on them. The Chair will recall that in any
event yesterday we informed the Chair that whilst Ms Lindiwe Mdletshe
had first - who was the lead interface insofar as the collation of
documents were concerned for MNS Attorneys might not have been
hostile but when it got certain discussions she was. So in explaining
that | am trying to point out to the Chair that it is not each and every
detail that would have been interrogated with her in order to reach
certain conclusions and having said that | would go further but not
speak out of turn. In relation to the approval of these costs Chair you
will recall that yesterday we took you through prior to getting to this an
email sent by Mr Garry Pita on 10 July. In particular he requested that
not only should she compile the documentation for the approval of the

relocation costs but that she should also get the sign off from

Page 21 of 212



10

20

31 MAY 2019 — DAY 103

Transnet’s Internal Audit Team. The Chair will note from page 9137
which we have just taken you through that not only is it not signed by a
representative of the Transnet Internal Audit Team but there is actually
no signature line that was ever added to the memorandum. Yes Chair.

CHAIRPERSON: No, no that is — that is understandable and - and |

accept that it is not all the questions that | might think of or Ms Sello
might think of that you and your team may have thought of and not all
the questions that we think of are questions that people watching from
their homes can think of. There will always be questions that
somebody else thinks of that you might not have thought of and that on
its own and depending on the question - on the nature of the question -
and what your task was and what you had before you - you know -
there might be no blame - you know. So obviously there may be
certain questions that are too obvious so that if you do not ask them
people say but what was he doing if he did not ask this question. So -
so - but at this stage | — | understand — you know. | understand that
there are certain questions that you may not have asked but of course
there are some that even if a witness is hostile if they are important
you have to ask and if they do not answer that is — and you have no
power over them — just record that they did not want to answer but ...

MR THOBANI TREVOR MNYANDU: Indeed Chair.

CHAIRPERSON: Yes. No, no that is fine. So we might have to - to

look at all of these things to really establish who knew what in - you
knew about this ...

ADV MAHLAPE SELLO: Yes Chair.
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CHAIRPERSON: R9 million quotation and later got to know about over

R600 million for the same thing ...

ADV MAHLAPE SELLO: Yes Chair.

CHAIRPERSON: And why was the R9 million not accepted but as

Mr Mnyandu implies even that R9 million should not have just been
accepted. They should interrogate everything that has got cost
implications for — for Transnet and for the taxpayers.

ADV MAHLAPE SELLO: Indeed Chair.

CHAIRPERSON: Ja.

ADV MAHLAPE SELLO: And the Chair will recall that that R9 million -

that quotation was first introduced by Mr Gonsalves.

CHAIRPERSON: Yes.

ADV MAHLAPE SELLO: We will go back to Mr Gonsalves ...

CHAIRPERSON: Yes.

ADV MAHLAPE SELLO: Files and see what - how much of the answer

- of the question we can begin to answer and to the extent that we still
have a gap. Then our investigators will be requested to see if they can
close that gap.

CHAIRPERSON: Yes. No thanks and | do not know if we asked

Mr Gonsalves but we need to know whether from his side he knows any
reaction that may have come from one or other official from Transnet in
regard to it.

ADV MAHLAPE SELLO: We will determine that through the papers ...

CHAIRPERSON: Yes.

ADV MAHLAPE SELLO: And the transcript and if the question was not
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posed ...

CHAIRPERSON: Yes.

ADV MAHLAPE SELLO: We perhaps may pose it to Mr Gonsalves ...

CHAIRPERSON: Ja.

ADV MAHLAPE SELLO: And to the extent necessary he will file a

supplementary statement in that regard.

CHAIRPERSON: Ja. That is fine, thank you.

ADV MAHLAPE SELLO: Thank you Chair. Yes Mr Mnyandu we may -

we may proceed.

MR THOBANI TREVOR MNYANDU: Thank you Chair. It is now

necessary for us to move to slide 29 to take you through the
memorandum prepared in respect of BT. The memorandum was
prepared on the very same day. It is to be found at Appendix 15 which
is contained in volume 13 of the Chair’s files at 9129.

ADV MAHLAPE SELLO: Yes.

MR THOBANI TREVOR MNYANDU: 9129 being the covering page and

the document beginning at 9130. Chair | will read the memorandum
just like | did with the previous one.

CHAIRPERSON: Yes.

MR THOBANI TREVOR MNYANDU: “The purpose is to one,

request the Acting Group Chief Executive (GCE) to
a, note the final outcome of the negotiation for the
relocation to Durban with Bombardier
Transportation SA (BT). B, approve variation order

for the relocation to Durban to a maximum value of
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R618 457 125 with BT and c, sign off a letter to be
issued to BT to accept their final proposal.”

Below that it says “The Background”.

“‘On 17 March 2014 Transnet acting through its
Transnet Freight Rail Division (Transnet Freight
Rail) entered into various locomotive supply
agreements with CNR - CSR, CNR, GE and BT.
After negotiations which started in February 2014.
During negotiations BT and CNR were informed that
they will use the Durban Transnet Engineering (TE)
Facility for the construction of the locomotives
which were allocated to them. The Durban Facility
and the move were introduced to both CNR and BT
after the tender had closed and evaluations were
done. Number four, on 10 June 2015 the Acting
GCE - Group Chief Executive — approved the team
to negotiate the relocation to Durban with
Bombardier Transportation SA. Five, TIA was
present at the negotiations and are in the process
of finalising their report.”

Below that is the “Motivation”. Paragraph 6 reads as follows:
‘Bombardier’s final offer to Transnet is an
additional discount of 2.5 percent and the following
cost which has been absorbed. A, further price

escalation. B, financing cost of own additional
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efforts suppliers and already accumulated stock and
C, claims from the suppliers that BT has already
rescheduled and delayed.”
The Chair turns overleaf. It says:

‘A, further price escalation the cost of the further
price escalation of material, layby and other
expenses were evaluated at 4 percent due to the
additional time for deliver. 2.5 percent was due to
the increase of the Euro/Rand ration over the last
year since the instruction to change Transnet
Engineering Facility was received from Transnet
Freight Rail and since Bombardier Transportation
submitted the first notice of company proposed
variation on the subject. The additional financing
cost due to our ongoing expenses on the internal
efforts and cost from our suppliers in addition to the
logistics and warehousing cost (negative cash flow)
create an additional 2.5 percent (two and a half of
the cost). In addition the escalation mentioned
above claims from suppliers were costed at 1
percent (one percent).”

ADV MAHLAPE SELLO: Can | just inquire at times under A at page

9131 - the section you just read — there is reference to “our”. Do we
interpret the “our” to be referenced to CNR and not our Transnet. So it

is not Transnet speaking here?
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MR THOBANI TREVOR MNYANDU: It seems to reference BTs.

ADV MAHLAPE SELLO: BT rather sorry.

MR THOBANI TREVOR MNYANDU: Yes Chair.

ADV MAHLAPE SELLO: So itis a - seemingly a direct quote from the

BT proposal?

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: Thank you.

MR THOBANI TREVOR MNYANDU: “If the variation order is

not issued by 24 July 2015 the value of BTs notice

of company proposed variation order will increase

by 20 percent. BTs current offer represents a total

discount of 32.5 percent. When taking into

consideration the indicated potential price increase

of approximately 20 percent in instances where by

the notice of company proposed variation or the VO

is not approved by TFR by 24 July 2015 (validity of

BTs offer). The 32.5 percent is the sum of the 10

percent absorbed cost of further price escalation

the above mentioned 20 percent increase price

after 24 July and a further 2.5 percent discount

given by BT.”
The following payment terms have been proposed by BT in accordance
with Section 1.2 of Schedule 1 (Pricing and Payment Terms) of the
Locomotive Supply Agreement. It quotes:

“The first two milestones (the effective date and the
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6 months after effective date) amounting to a

combined total of 18 percent of total contract price

of all locomotives have already been achieved due

and will be invoiced by BT once the variation order

is issued. The third milestone payment to the value

of 9 percent of the total contract price of all

locomotives will be due 17 months after the

effective date and will be invoiced accordingly.”
Chair what follows below even though the wording is not clear we know
this from previous email correspondence that was needed to be
checked by the Legal Department is that this would mean - what
changes would need to be effected to the Locomotive Supply
Agreement.

“One, definition — TE Facility - as it reads currently

Koedoespoort Gauteng amended to definition — TE

Facility Durban KwaZulu-Natal. Two, Clause 9.1.1

- as it reads currently Clause 9.1: if the

acceptance of a Jlocomotive occurs after its

scheduled acceptance date (a delay) the contractor

shall subject to Clause 9.2 (delay penalty cap) pay

a delay penalty to the company in respect of the

delayed locomotive at the applicable rate. A delay

penalty grace period for three months shall apply to

the initial six locomotives scheduled acceptance

date. Amendment to Clause 9.1. If the acceptance
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of a locomotive occurs after its scheduled
acceptance date (a delay) the contractor shall
subject to Clause 9.2 (delay penalty cap) pay a
delay penalty to the company in respect of the
delayed locomotive at the applicable rate. A delay
penalty grace period of three months shall apply to
the initial 35 locomotives scheduled acceptance
date. An additional grace of two months shall apply
to the remainder of the fleet.”
10 Budget implications under paragraph 9 it reads:
“The Board at its meeting of 28 May 2014 approved
an amount of R4.9 billion in contingencies as part
of the revised estimated total cost. The
contingencies budget were to cover the following
items: a, capital spares beyond the warrantee
period; b, variation orders and options (such as
electronically conclude pneumatic breaking and
wire distributed power and c, relocation of the
program to Transnet Engineering’s Durban
20 Facilities.”
Under paragraph 11:
“The current status of the utilisation of the
contingencies budget is as follows.”
The Chair will recall that this was a table referred to in the previous

memorandum. Under paragraph 12 it says:
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“‘Consequently an amount of R618 457 125 is part of

the contingencies budget included in the final

approved estimated total cost of the project.”
And if the Chair turns overleaf at page 9133 there is a recommendation.
Under paragraph 13:

‘Request the Acting Group Chief Executive to a,

note the final outcome of the negotiations for the

relocation to Durban with Bombardier

Transportation; b, approve variation order for the

relocation to Durban to a maximum value of

R618 457 125 with BT and c, sign off a letter to be

issued to BT to accept their proposal.”
As the Chair will then note the memorandum is also compiled by
Ms Lindiwe Mdletshe. She has signed it but has not dated.
Mr Ravi Nair Acting Chief Executive at Transnet Freight Rail who
signed it on 22 July 2015 in recommendation. It was also signed and
recommended by Mr Ndiphiwe Silinga a Group Executive Legal and
Compliance on 22 July 2015. It is also signed and recommended by the
Group Chief Financial Officer at the time Mr Anoj Singh on
22 July 2015. Also signed and recommended by the then Chief
Executive of Transnet Engineering Mr Thamsanga Jiyane on
22 July 2015 as well as Mr Garry Pita Group Chief Procurement Officer
on 22 July 2015 and then below that is the approval signature of
Mr Siyabonga Gama on 23 July 2015.

ADV MAHLAPE SELLO: Thank vyou. Before we leave that
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memorandum | would like to take you back to page 9131. At 9131
under the heading a, “Further Price Escalation”. You read four items
and at times it would appear that it is a direct - as you confirmed | think
- a direct quotation from the BT proposal?

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: Now | would like to refer to the paragraphs

that follow that. There are two paragraphs the first starting:
“If the variation order is not issued by 24 July and
subsequent ...”
Can | take that to now be the drafter of the memorandum speaking? It
is no longer a quotation — direct quotation — from the proposal.

MR THOBANI TREVOR MNYANDU: It is drafted in that manner but it

comes from the letter sent by BT to Transnet.

ADV MAHLAPE SELLO: | under - but now this is what Ms Mdletshe as

a drafter is saying — is informing.

MR THOBANI TREVOR MNYANDU: Is communicating.

ADV MAHLAPE SELLO: Yes.

MR THOBANI TREVOR MNYANDU: Indeed Chair.

ADV MAHLAPE SELLO: | am interested in the paragraph thereafter

and | want to see whether you — you consider it in your investigations
and whether you have got a clear understanding of it and if so to share
the understanding with us. It reads:

‘BTs current offer represented total discount of 32.5

percent when taking into consideration the

indicated potential price increase of approximately
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20 percent in instances where the notice of
company pr