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On 23 February 2015, the Minister requested Werksmans Attomeys to conduct
an investigation into the unlawful rendition of Zimbabwean nationals and to
review why IPID's final Investigation Report on this matter reached a different

conclusion to the preliminary version of this report.®

| expressed my opposition to the Werksmans investigation as it posas a threat
to IPID's constitutionaily guaranteed independence.  An investigation
conducted by private attomeys, at the direction of the Minister, with no
parliamentary oversight, which is designed to repeat IPID's investigative work is

a sevare encroachment on {PID's independence.

My opposition to this investigation does not reflect any lack of confidence in
IPID’s findings in the final Investigation Report or a desire to conceal evidence.
Far from it, | have made every effort to engage the Minister and Parflament to

explain why the final report reached different conclusions to the preliminary

report.

30.1 On 26 November 2014, | wrote to the Minister offering to brief him on
IPID's investigation and the final report.” The Minister did not take me up
on this Invitation, nor has he ever requested me to provide an

explanation for the differences between the final and preliminary reports.

30.2 As is clear in my letter to the Portfolio Committee on Police on 27
February 2015, | also made proactive efforts to seek parliamentary

scrutiny of the preliminary and final Investigation Reports once it became

% The terms of reference for this investigation can be found at FA, Annexure AM 9; Record, pp 363-

J66.

7 FA, paras 53.3-53.6; Record, p 27; FA, Annexure AM 13; Record p 291-393. W
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clear that the prefiminary report had been leaked.? | requested an
opportunity to appear before the Portfolio Committee to account for the

different findings in the preliminary and final Reports. This letter stated:

“fA]s the Executive Director of the IPID, | am firmly of the view that it
Is in the interests of Justice and in the Public Interest that the IPID
account on the conflicting reporis.

Kindly indicate when it would be most convenient for the IPID and its
Senior Management to appear before the Portfolio Committee to
account on this matter.”

The Porticlio Committes rejected my request.’®

| maintain that reporting to the Minister and the Portfolio Committee is the most
appropriate means of ensuring IPID's accountability and transparency while
safeguarding its independence. Indeed, this is the accountability mechanism
that is expressly pravided for in section 7(12) of the IPID Ac_:t. By contrast, an
open-ended investigation conducted by private attomeys acting at the behest of

the Minister, is a serious threat to IPID’s independence and integrity.

QOut of concem for iPID’s independencs, | sought independent legal advice on
the legality of the Werksmans' investigation. Pending this advice, | decided that
it would not be appropriate for Mr Khuba and other IPID employees to be
interrogated by the atlomeys from Werksmans. This is reflected iﬁ the letter
sent by IPID’s attomeys to Werksmans on 6 March 2015, confirming that ‘in_ the
interim, Mr Khuba has not been granled permission lo consult with you"

(emphasis added). | attach a copy of this email as Annexure RM 3.

® FA, Annexure RM 15A; Record p 396-397.

®ld at p 397.
0 EA, Annexure RM 158; Record 398-399,
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The Minister has attempted to portray my concems over the legality of the

‘Werksmans' investigation as evidence that [ will interfere with the investigation,

deter potential witnesses, and tamper with evidence. Not only are these

RIM-0600

hse

allegations baseless, hut they are also deeply troubling. The implication is that

it the head of an independent institution expresses any concem over potential
violations of its independence, then this is somehow an Indication of

underhanded motives and an intention to act improperly.

Since it has become clear that the Werksmans' Investigation will proceed
regardless of IPID’s concems, | took the decision that IPID will cooperate with
the investigators, albeit under protest. On 23 March 2015, | directed IPID's
attomneys, Adams & Adams, to write to Werksmans Attomeys, expressing this
inteption to cooperate and to make arrangements for interviews with the

investigators. This lefter states:

“Our instructions are to facilitate IPID’s cooperation with your inquiry,
as referred to in your letter under reply, including in respect of
interviews with Mr McBride, Mr Sesoko, and others,

Our client Is confident that your Inquiry will not lead to any adverse
findings against our client, in relation to tha allegations contained in
your Terms of Refersence (or at all). We confirm that our client's
cooperation with your investigation Is without prejudice fo its rights in
relation to the unlawfulness of the Minister's powers referred to
above and the pending litigation.”

| attach a copy of this letter as annexure RM 4., The letter was delivered to

Werksmans Attormeys on 23 March 2015 via email and was responded to on 25

W
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March 2018, | attach a copy of this email as annexure RM 5
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This undertaking, as well as my efforts to engage with the Ministar and
Parliament on the contents of the IPID Investigation Raport, shows that there is
simply no basis for the Minister's claim that | have something ic hide and will

interfere with the investigation or otherwise act improperly.

The Minister's decision to suspend me is accordingly irrational and
unreasonable, and must be reviewed and set aside. It is also unlawful and
unconstitutional for viclating s 206(6) of the Constitution, and In that it has been
taken for an ulterior purpose or improper motive. These grounds of review are
addressed in the founding affidavit and do not require any further

supplementation.

THE IMPACT OF MY SUSPENSION ON THE INDEPENDENT AND EFFECTIVE

FUNCTIONING QF IPID

38

39

40

The ham caused to the independence of IPID (actual and perceived) by the
threatened suspension of its Executive Director, for no legitimate reason and
without any lawful basis, and which ) detailed in the founding affidavit is even

more damaging now that the suspension has been effected.

] wish to emphasise that, in addition to damaging its independence, the
effective functi‘on'ing of IPID is also jeopardised by my suspension. This, in turn,

further undermines public confidence in the Directorate.

IPID is currently pursuing a number of sensitive investigations involving high-

ranking members of the police who are suspected of abusing their positions to

RIM-0601
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protect certain criminal syndicates. The investigations reveal a concerted effort
by criminal syndicates to infiltrate, compromise and weaken the SAPS. Senior
pblice management are complicit in some of the nefarious activities or sither
turn a blind eye to them. | cannot disclose the details of these investigations at
this critical stage in their progress,'’ but the Minister is fully aware of these

investigations as | have provided him with regular reparts.

As the Executive Director of IPID, | played a central role in overseeing and
coordinating these investigations, and my suspension will cause significant
disruption at a critical stage of the investigations. In particular, my suspension
undemmines the vital working relationships that IPID has developed inter alia
with the Secretary for the Palice, the Directorate for Prionity Crime Investigation
(“DPCI", also known as “the Hawks") and the NPA, which are essential to the
successful conciusion of these (aﬁd other) investigalions. My suspension has
created general uncertainly amongst IPID's staff leading to instability and

erosion of morale within the Directorate.

Together with IPID, the Hawks and the NPA work to hold the palice
accountable for corruption and other abuses of power. As Executive Director, |
have played a key role in promoting and ensuring the cooperation and suppoit
of these organisations.\ I did so by building trust with the heads of these

-+

organisations, and by developing effective strategies of collaboration, ! have

" Section 33(2) of the IPID Act makes it a criminal offence for any member of the Directorate 1o
disclose such information:

“Any member of the Direclorate who willully discloses informalion in circumstances in
which he or she knows, or could reasonably be expecied to know, that such a disclosure
will or may prejudicially affect the exercise or the performance by the Directorate of the
powers and lfunctions, Is guifty of an offence and liabla on conviction to a fine or to

Imprisonment for a period not exceeding two years.”

\
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worked hard to build effective working relationships in my time as Executive

Director, and | fear that these relationships will be irreparably harmed by my

suspension and possible removal from office, Without such relationships,

however, the effective conduct of investigations and their successful

prosecution is practically impossible.

My suspension also affects the other members of IPID and their ability to act

independently, particutarly in that:

43.1

43.2

It sends a strong message to IPID’s investigators that any investigations
which cause embarsrassment to the Minister or other high-ranking officials

will be punished by the Minister;

It indicates that any objection to Ministerial incursions into the
independence of IPID, such as my stated opposl_tion to the Werksmans
investigation, will be portrayed as misconduct and used as a pretext for

suspension and possible dismissal; and

Public trust in the independence of IPID has been fundamentally
undermined. A reasonable member of the public, aware of the Minister's
campaign to remove Dramat and Sibiya, would perceive the Minister's
decision to suspend me as retribution for the political embarrassment
and impediment that IPID's final Inveétigation Report has caused him.
Public trust in the independence of IPID is essential for IPID to function
effectively: |f the public does not trust that IPID c¢an carry out its mandate
withaut threals to its Independence, they will not be inclined to report

corruption and other abuses that implicate high-ranking, politically

W
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connected members of the police. Public trust, and the perception of

independence, is thus an Intrinsic part of the actual independence of

IPID.
THE RELIEF SOUGHT

44  As indicated, the relisf sought in the review application (Part B of the original

notice of motion} has been amended to challenge the suspension decision.

.,\} 44,1 Paragraph 1 of the amended Notice of Motion seeks an order declaring

e

invalid and setting aside the Minister's decision to suspend me.

44,2 In paragraph 2, | persist in seeking a (slightly varied) declaratory order
that the following provisions are unconstitutional and unlawful to the
extent that they purponrt to authorise the Minister of Police to suspend,
take any disciplinary steps pursuant to suspension, or remove from office

the Executive Director of I1PID:

4421 section 6(6) of the Independent Police Investigative Directorate

‘7 Act, No, 1 of 2011,

44,2.2 section 17(1) and 17(2) of the Public Service Act, 1994; and
44.2.3 paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003,

45 In addition to the above provisions, paragraph 2 has been amended to include

a prayer that section 6(3)(a) of the IPID Act should also be declared unlawful t

W
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the extent that it purports to authorise the Minister to unilaterally suspend the

Executiva Director, Section 6(3)(a) of the IPID Act provides that:

“(3) In the event of an appointment being confirmed-

(a) the successful candidate Is appointed to the office of

Executive Director subject to the faws goveming the pubilc

servica with effect from a date agreed upon by such person

and the Minister”.

| recognise that it may be appropriate to suspend the declaration of invalidity

sought in prayer 2 for a certain period to allow Parliament to correct the defects

in the IPID Act.

However, in that event, an interim remedy will be needed to secure the
independence and proper functioning of IPID while Parliament deliberates on
the appropriate amendments. A possible appropriate interim remedy is set out

in the Notice of Motion.

47.1 The Interim remedy proposed is that, during the suspension of the order
of invalidity, section 6(6) of the IPID Act be read as though it provides:
“"Sub-sections 17DA(3) - (7) of the SAPS Act apply 1o the suspension and
removal of the Executive Director of IPID, with such changes as may be

required by the context’.

47.2 In this regard, sub-sections 17DA(3) - (5) provide for the removal of the
National Head of the DPCI In two ways: (a) by a committee of the

National Assembly on a finding of incompetence, incapacity,



>

misconduct; or b) by a resolution of the National Assembly with the
support of a two-thirds majority. Sub-section 17DA(5)(a) provides that
the Minister may only suspend the Head of the DPCI after the start of
removal proceedings initiated in a committee of the National Assembly.
Finally, sub-sections 17DA(6) - {7} allow for the removal of the Head of

the DPCI at his or her request.

48 While full argument will be advanced on the appropriateness of this interim

Aremedy. | emphasise that:

48.1

48.2

The Executive Director of IPID fulfils a similar function to the National
Head of the DPC! and a similar degree of independence is required for
both officials to carry out their corruption-fighting mandate without fear of

undue political interference.

This reading-in would nat be a significant encroachment on Parllament’s
authority. On the contrary, it makes use of Parliament's chosen method
of removal and suspension for the head of an independent corruption-
fighting body of a similar status to IPID. These provisions were further
endorsed‘ by the Constitutional Court in Helen Suzman Foundation. In
any event, this interim remedy leaves it open to Pardiament to adopt a
different method, provided that It guarantees a similar level of structural

and operational independence.

EXPEDITED HEARING OF PART B

Y

22
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49 There is a clear need for an expedited hearing of Part B of this application,

This is so in view of:
49.1 The decision of the Minister to suspend me;

49.2 The ongoing harm that my suspension is causing to the independence

and perceived independence of IPID; and

49.3 The need for Parliament, the Minister, IPID, myself and the public to ail

obtain urgent clarity on the important constitutional issues raised.

50 In the circumstanceas, the amended Notice of Motion calls on the respondents
to file answering affidavits, if any, by Monday 20 April 2015. and for me to file
replying affidavits by Tuesday 28 April 2015, My attomeys will ask the
respondents' attomeys to agree to approach the Deputy Judge President to

seek an expedited hearing in this regard.
CONCLUSION

51 | pray for the relief sought in the amended Notice of Motion accompanying this

affidavit.

ROBERT MCBRIDE

23
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The Deponent has acknowledged that the Deponent knows and understands the
contents of this affidavit, which was signed and swom to or solemnly affirmed before

~h
me at fRxvda i on =+ ALRU_ 2015, the

regulations contained in Govemment Notice No.R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

&Y
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IN THE HIGH COURT OF SQUTH AFRICA
(GAUTENG HI!GH COURT, PRETORIA)

DELETE WHICHEVER IS NOT APPLICABLE

{1) REPORTABLE: };Eﬁ@

@ cmmsrroomenwa

(3 Reveen, L7

L Jelahe . Rl

In the matter betwesm:

THE INDEPENDENT POLICE .
INVESTIGATIVE DIRECTORATE
ROBERT MCBRIDE

And

MINISTER OF POLICE
MINISTER FOR PUBLIC SERVICE

AND ADMINISTRATION

Cass Number; 6588/2015

FIRST APPLICANT
SECOND APPLICANT

FIRST RESPONBENT

SECOND RESPONDENT
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JUDGMENT

Fabriclus J,

The Applicants hereln fsunched an application In the Urgant Court on 13 March
2015 In which they, a3 per part A thereof, sought an order which would Inlerdict and
restraln First Respondent from suspending the Second Appilcant from his position as
ihe Executlve Direclor of tha indapandent Police Investlgat{v_a Directorata. Costs of
two Counsel wera aiso scught. The Respondents we:"a given ona day to file an
Answerlng Affidavit and the First Respondent did Indeed so, but without dealing with
the merils of the faclual allegations madse In the Founding Affidavit, together with its
annaxures, which almost comprise of 400 pages. The Intarim interdict was sought

pending the final delerminatlon of part B of the application in which the following

rellef would be sought:

canaie ay
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1. "It Is declared that tha declslon of the Flrst Respondent (The Minister of
Pollca) o Inftiate 8 process ta suspend the Secand Appllcant from his
position as Executive Director of the First Applicant {The Independent Palice

Investigative Direclorate} fs uniawful and Invelld and the declision is set

aside.

2. It1s declared that the follawing provislons are unconstitutlonal and unlawiul ta
the extent that they purpart to authotize the Minister of Pollca to suspend or

remove from office the Executive Director of the Independent Police

Investigativa Direclorate;

2.1 Section 6¢5) of the Independent Pollce Investigative Directorata Act

No 1 of 2011;

2.2 Sectlon 17(1) and sectlon 17(2) of tha Public Service Act, 1534; and
2.3  Paragraph 2.7(2) of Chaptar 7 and paragraph 18 of Chapter 8 of the

Senlor Management Service Handbook, 2003,

A cost order was alse sought.

RIM-0611
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Sacond Applicant aXeges that O-n 11 March 2015 ha was given a Istter by the
First Respondent a3 a notice to Inform him that the Minlster Intended placing
him under precauticnary suspension with full pay and benefits for a perlod
not exneedlng 60 calendar days, Detalls of the slleged serious misconduct
cemmitted over a t;'aursa of time ware then glven, and it waa concluded that:
*Becavse of the serlousness of these allegetians, given the most senlor
position you accupy at IPID, the possible Intarferance with the Investigation
and the tempering {sic) with evidentlal material, ! Intand placing vou on
precsutionary suspension with full pay for a porfod not exceeding 60
calandar days, pending an Invastigation Into the abovementioned allagations
and possible disclplinary enqulry agalnst you.”

Second Applicant was glven an oppartunlty to make representatlons as to

why ha should not be suspended and ha was given uatlt the clasé of

business on 12 March 2015 to do so.

RIM-0612
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In the Founding Affidavit Second Applicant sald that ha appreciated that the
Respondents would hava very littla time ta answer this epplication but, if they
required such further time, he would ba prepared to accerd it on the

candltlen that tha Minister would not suspend him pending tha outcoms of

the application under pait A,

Tha Minlster had not suspended the Second Applicant at the time the
application was heard, but Appilcant's Counsel, Mr Budlendsr, submitied that
this was no obstacie lo him Inasmuch as the application was launched not
only lo protect the Second Appiicant's rights, but alsa to prasarva the
independence and effectiva functioning of {PID, and to prevent further
unlawful ministerial Interférence without delay, It was alleged that IFID was

an Indispensible, constiutionally sequired Investigative bedy, which was

A\
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extended ta the highest ofiices In South Afica, It therefore had to ba glven
substantial protections to carry out lis mandata without polliiza! Interferenca,
The Executiva Director was at the very heart of IPID's abillty to functlon
éﬁecﬂvaly to fulfil s constilutional mandate, and was critical to ensuring the
proper conduct of investigations by IPID. Should a suspension be effected,
such an act would have immediate deleterlous consequences for the effective
functioning of IPID, so It was submitted. This was especially 5o In the current
poliifcal climate, and glven tha extent of ministerial Interferance In the
Independent Institutlons in the criminal justice sectar. | am paraphraging this
allegation In the Founding Affidavit, and it is noticeabla that no detalls were
glvan of what was meant by the “current political climate® and what actual
facts undetlay the submissian that the Ministar lnterfered In tha Independent
Institutions In tha criminal justica sector, The following was then said in the

Founding Affidavit: *“The suspension of the Executive Director would, In all
fikelihood, ba followed by tha Minlster's appolntment of a new saciing

Executive Director, who could fundamentally undermina the effective

e e LA Sl R Nl
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functioning of the Institulion snd Impeda high-profile investigations. This Is
demonstrated by the evants that followed the suspansion of the Haad of the
Directorata for Priority Crime Investigation (the DPCI or the Hawks)
Lisutenant-General bramat. and the appointment of Major-General Ntlemeza
as an acting Nationsl Head of the DPCI, Thosa .avents ara detailed In the

Founding Affidavil flled by the Helen Suzmann Foundation in the

Constitutional Court on 25 January 2015.° This was annexed to the

* Founding Affidavit, Those events ars all in the public domaln, and have been

the subject matfer of litigation in this Court. ! do not intend desling with the

Judgments relavant to those proceedings, They speak for themselves,

5.
in part B of the Founding Affidavit ft was alleged that Initfation of the. pruﬁess
to suspend Second Applicant was unfewful and unconstitutionsl, on the
grounds ihat the Minlister did not have the power to suspend the Exscutive

Diractor of IPID, as this would contravene the independence of IPID

ovir e
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enshiined under Sectlon 208 (8) of tha Constitution. Altematively, even if
the Minister had tha power to suspend the Executive Director, the Minlster
hed exercised his power unfawfully by creating a reascnabla perception that
IFID's independenca was under threat. it further alleged that-the Minfster's
declsions was vitlated by ulterior purposa or Improper motive and bad fzith. it
was also sald that his dacision was irrational and unreasonable. it was
submitted that tha revlew under part B was brought on the basis of the
principle of lagality and the Fromotion of Administrativa Justica Act 3 of
2000 (PAJA) | must say at this stage that & 6.(8) of ths IFID Act glvqs tha
Minister tha power ta remove the Executive Director from office on account of
misconduct. Does this mean that ha can also suspend him in the interim?
His appolntment I3 mada by the relavant Parllamentary Committza upen

nomination by the Minister, Does this mean that only this Commiitee can

suspend him lawfully? Tha Act Is sllent an these teplcs,

RIM-0616
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8.
The First Respondent sald in his Answering Affldavit that he did not Intend desling
withs the merits of the application at this stage, but would oppose it on the basfs that
the Second Applicant had not been susi:e‘nded‘ and that he had mads wiitten
representations which he was consldering, and that In any event he had nct mat the
requirementa of an Interim Interdict becausa he had not demonstrated ireparable
harm If the relisf that he sought was not granted on an urgent basis, The application
was therefore premalure and fil-concelved, The First Respondent alse stated that he
was awara of the fact that IPID performs ‘E critical statutory a_nd constftutional
function’ which requires stabliity In order for It {o optimally perform i3 statutory
obligation. It was submiited that Second Applicant would have allernative remedies
in due course, and if ha wera to ba suspended it would be with full pay and benefits
and anly for the iimited time of 60 days, It was also open for Applicaqt o approach
the CCMA or the relavant Bargalning Counci! depending on how he framed his

causa of action. He denled that the balance of convenience favoured the Applicant

at all, Inasmuch a3 particular sectlons of tha Act that wera sought ta ba attacked had

sy ot oy .
~
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10.
been in oparatfon' for a number of years, and that the Applicant could not say that he
wished to remaln Immune from any steps peralning to allegationa of misconduct
agalnst him whilst ha Intended challenging tha canstitutionality of leglslsticn which
did confer powers of him to play the particular aversight rols, What wauld happen

after suspenston, If it was decided upen, was cumently maerely of a speculative

© nature. As a result, it was submitted that Appilcant had not made out 5 case for the

reflef sought In part A,

7.
| do not intend dealing with the llkaf!lhnod or otharwise of the rellef sought In part B
of this application being grented or not. However, there Is merit In the submission
that thesa type of bodles should be Independent, but &t the same time | am elso
aware of the fact that independance s one of degree, depending upon the refevan
context of tha iegislation appilicable.
Sea: Van Rooyen vs The Stats 2002 (5} SA 248 (CC)

Also, to prevent abuse of powaer, which Is cbviously end sadly pait of human nature,

someona has to guard the guardian, “Quis custodiet Ipses custodes® tha Roman

R TR i e T L 1
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poet Juvenal asked In one of hls Saﬁms. He lived In the first century AD.As opposed
to that reallstie view (zome- call it sceptical), Plata (The Republic) was overly
optimistic when he cpined that %t was sbsurd. thet city fathers would raguire
oversight, This was hls vlew some 500 years befora Juvenal expressed hls mora
practical viaw. | am merely mentioning this- bacause.| do belleva that part B Is
arguable, and it does have reasonable prospects of success. That Is In my view ons
of the requirements In the present context having regard to tha test laid dewn In

Aircad Exprass (Pty) Lid vs Chalrman Locs! Road Transporiailon Board Durban

1988 (2) SA 663 (AO)

| am not convinced that the decksion of the Firat Respondant and the declsion
whether to suspend Second Applicant or not, Is of an administrative law natura,
Howaver, Applicents' Counsel sald, whila we briefly debated this lssus, that the
Minister's decislon not anly affected the Secand Applicant, but also the publle at

larga. See In thls paricular context Chinva vs Transnet Lld and Others 2008 (4)

SA 367 (C€C) and Provincial Commissioner, Gauteng: SAPS vs Nguni [2013] 2 All

RIM-0619
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SA 262 (SCA) st 289 par. 16. ) do however not need lo declde this debate In tha
present Instance, becauss 1t Is well estabilshed that the lawfulness of public power Is
subject lo scrutiny by the Courts. See: Natlonal Treasury Infra al par. 44, and
Pharmaceutical Manufacturers Assoclslion of South Afrea in- re- Ex Parte
Frasldent of the Rspubile of Soutl Afrlca and Others 2000 (2) SA 674 (CC) at
par. 17
9.

The @qutremants for an Interdlct have been set out throughout tll1a decadas of our
Mustrious mm@n-law history. In Nat!afval Treasury and Others vs Oppasition ta
Unban Tolllng Alllance 2012 (8) SA 223 CC, Moseneks DCJ again repea_ted them,
and emphasized that under the test of Saflogelo va Sallogslo 1914 AD 221 as \ater
refined in Webstar vs Milcheall 1948 (1) SA 1188 (WLD), a particular claimant must
establish not merely that he has a rght to approach a Court In order to review a
declslon {adminlstrative dacislon}, but it must be a dght to which, If not protected by

an Interdict, Irreparable ham would ensue. Quite apart from the right to reviaw and

to set aslda Impugned declslons, an Appilcant would have to demanstrate a8 prima

RIM-0620
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facle rght that I3 threataned by Impending or Imminent lrreparabla harm. A right to

raview an Impugned declslon does not raquire any preservation pendants lite

k4
.

because obviously it doas exist,

10
in the context of a Ministar axercising pewers Invested In him by a statute it was
said In Geol vs Minlstar of Justice and Another 1955 (2) SA 682 CPD that In the
absence of sllegatlons of mals fides, a Couit would not readily grant such an
lnterdgct. A Court would oply‘grant such an interdlct In exceptional clrcumstances
and when a strong case haa been made out for rellel. This 1a not surprising, Subject
to tha principla of legaiity and the ssparation of powers batween the exacutive, the
legisiative and the Judiclary, a Court must ask itself pot whether an Intefim Interdict
agalnst an asuthorized State functionary Is compstent, but rather whether It Is

constitutionally appropriate to grant the Interdict. Ses: Nalfonal Treasury supra at

par. 66,

RIM-0621
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1.
in the contaxt of tha question of tha balance of convenlence; Mr Budlender
submitted thet the stronger the prospects of success were, the !sss the belance of
convenisnca arose, | ascept that, but t must also consider to which aextent an order
at this stage would disrupt Jegisiative functlons authorized by law. It is clear that
while a Court has power In this contaxt, it wcul;i not readily exercise it except when
a proper and strong case hes been mads out for the reflef and then only in the
clearest ol cases, This was also emphas!z:ed In tha Natlonal Trsasury declsion
supra par. 66.| may [ust add that | am also aware thaet the Natlonal Treasury casa
Is distinguishable from the present facts as a policy decision of the Government i3
nat attacked, but navertheless the Count's dici2 relating to tha requirements for
ugent interdicts ara of general eppllcation. What Is important In tha present Instanca
{3 that If the order wera to be granted naw, pending a lkely very lengthy process

under part B, including proceedings beiore the Constitutional Cour, the Applicant

would In reslity be immuna from dlsclpiinary steps In the intarim, no matler what
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further serious evidence against him might smerga. 1 agrea with Mr Makhari SC on

behalf of First Respoendent that this cannot be In the Interests of justica,

12.
| have also had the oceasion to wiile a judgment about the requirements of Interim
interdicts in AFRISAKE NPC vs Clly of Tshwana Metropoiflan Municipalily and
Others under case numbar 74792/2013 dsted 14 March 2014 (not reported). | also
emphasized that tha br_opsr question would be whather an Applicant In interdictory
pmceedlngs required an order now g0 aa to protact a rght which he would ctherwise

not ba able to protect at_sll. One does not require an Interdict pendenie Mis to
pratect & right which ona can In any event protect In future by, amongst othars,
litigationt In due course. It 13 an abscluta minimum requirement that Irreparable harm
must be shawn to exist befara tha Court can grant such an Interdict, and In the
prasent context the constitutional desirabllity of such an interdict welghs heavily an

my mind. A Court Is not to disrupt leglsiative functions where authority Is exercised

within the bands of legisiation and the Constitution, See: Doctors for Lifs

\ e Svmrame ur
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Intemational va Speaker of Nalianal Assembly and Othars 2008 (8) SA 418 CC at
par. 65,

13,
The Second Applicant has not yst been suspended. He hes made representations
which the Minlster will consider. What the cutcome will ta, [ do not ksiow.an Interd/ct
cannot be eimed at the past. Ordinarly that would be the end of tha mattar, accept
Insofar as the Second Applicant alieges that the public at large fa also affected by

the decision bescause of the Important oversight rola that the Flst Applicant plays.

What will happen If ha Is suspended, in the context of his temporary successor, |

also would not know and cannot speculata. | cannot simply accept as a glven that
such person would ba open ta unlawful manipulation or that the public would
percaive this to be so. Fortunately vigorous debatea ara held In the press about
such appointments and the background of such persons. The fact of the matter Is of
tourss that the Applicants do have the right to approach the Court for the seilef in

part B, Thst sight has not been taken away from them and cannot be taken away

from them. )i also requires no interdict In the interim. § am not satisfled that the

RIM-0624
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Applicants have shown that they will suffer Ireparabla harm in tha meantime, If

 actuel harm does arise on some or other ground, whilst an application for tha maln

reflef Is pending, nt;th!ng would stop them from approaching Court for appropriata
reflef, Sy

Mr Budlender has aécepted that this Is not an ordinary case, and that he would have
lo show more than a prima facle sight, and indeed would have ta maks out a very
strong casa, on analogy of the dicta that | have teferred ta in the National Traasury
daclston supra, in that context ho submitted that the whole process was presently
unconstiiutional and ceused harm not only to tha Second Applicant but to the
general public at large. The Second Applicant was not an ordinary employee, and it
the Minister was under the apprehension that he could caﬁtinua to act without lawful
siatutory authority, tha harm would ba en-going, On that basls ha was entitled to
urgent rellef and the Applicants had a right which needed to be protected now. | do

not sgraa for the reasons stated. The Applicants can exercise all the rights that they

rely an In the future in due course, They do not require an urgent Interdict now to

RIM-0625
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safeguard such rights, | am awars of the fact that a Caurt has a power to grant this
rellef but that s niot the Issus tn my view at afl.

See: Presfdent of South Afrlca and Others vs United Democralic Movamsnt and
Others 2003 (1) SA 472 It was held thereln that the High Court has jurisdictian to
grant Interim reflef designed o malniain status quo or fo prevent violation of a
constitutional tlght where leglslation was alleged to be unconstitutlonal and
reasonably feared that it might cause lireparabla harm of a setous: nature, Such
Interim rellef should be granted only, t was held, where strictly necessary In the
[nterast of justice. In determining the (nterast of _Iu?tjw in such a context, the Caurt
had to balance the interasts of persons séaklng Interlm reflef against the interaQt of
others who might affectsd by tha grant of such reliaf. Suchk ntardm rellef should ba

striclly tallored to interfere as fittla a3 possible with the operation of leglistation.

14,

Tha facts do not support the rellef sought, nor do the applicabls legal considerations.

The application is not urgent.

RIM-0626
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9

It {s accardingly struck off tha Rall.

15.
In my view tha application In dus caursa under part B i3 not without merit, and it Is
accordingly not appropriata that | make a cost order agalnst the Appileants,

See: Blowalch Trust v Reglsirar, Genelle Resources 2009 (8) 8A 232 CC at par.

20-22

Uole: |

JUDGE H.J FABRICIUS
JUDGE OF THE GAUTENG HIGH COURT, PRETORIA
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Casa no.; 6538/15

Counsel for the Applicants: Adv S, Budiender
Adv J, Bleazard

Instructad by: Adams & Adams Attomays

Cotnsel for the Respondant: Adv W R Mokhari SC

Instructed by: Hopgan Lovells (South Africa)

Heard on: 13/03/2015

Dete of Judgment:  18/03,/201S at 10:00
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Mr Robert McBride-
Executive Dirsclor
Independent Polica Investigative Diractorate
Pretoria
24 March 2015

Dear Mr McBride

RE: Your Precautionary suspension with full pay and honefits

 refer to the notice of intentlor to placa you on precautionary suspension, dated
11 March 2015, as well as the allegations cantalned In the said notica which
must be read as if incorporated In this letter. In the said notice | requested you to
make writterr reprasentations to me by no later than close of husiness on
Thursday, 12 March 2015 as ta why | should not placa you on pracautionary
suspenslon on the basia of the allegations set out intha gaid potice.

Your written representations, accompanied by a. supporting affidavit or a
swom statement were recelved by my office on Thursday, 12 March 2015.! would
liketa thank you for having positively raép(mded to my request to make written
representations. which has. assisted in making my decision. | have considersd
your representations’ and swom statement. '

1|Paygeo




@
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I have aisa taken into account that you have admitted that you refusad Mr.
Innocent Khuba permission to cooperata with the investigation, commissioned

by myself, as the Minister of Pollce, currently conducted by Warksmans
Attornays. ’

Furthermoras, you have also admitied to have removed a device from the safe
in Major-General Sibiya's office whilst ha was on suspension.i have taken Inta
account your reasons for having acted in the matter aforesaid and 1am not

persuaded by those reasons.

Prima facle, your actions were intended to interfera with the ongoing
investigation Into the existence of two IPID investigation reports and any
possibla acta of defeating the ends of justice. Thesa matters require ta be
investlgated In an environment which Is free fram interference, intimidation and

possible interfarence with investigations and possible witnesses.

The matters that are being Investigated are of a very serious nature and directly

implicate you as the most seniar official within the IPID. & Is Important that when
these matters are being investigated, and Inorder to preserve the indepsndence,
Integrity and good name afthe IPID, given the Impartant Constitutional and
statutory function it performs in our Constitutional stats, you are placed on

precautionary suspension,

As you are aware that | have the power in terms of section 8(8)(a) of the
independent Palice Investigativa Directorata Act 1 of 2011 to remave the
Executiva Director from office on account of misconduct. inherent in the power
aforesald, is the power to suspend and institute disciplinary proceedings when
allegations of misconduct ara levelled agalinst the Executive Director,

The Public Servica Act, 1994, and chapter 7 of the Senior Management
Handbook ara equally applicable to you in relation to a decision to placs you on
precautionary suspensfon and same have been accordingly Invoked by me,
Besidas, tha common law right of smployer ta suspend Is equaily 'enforceable in

this regard.

N\@
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I have reason to believe that if you are not placed on precautionary suspension,
you ara likely to Interfere with the Investigation, as you have prima facie already
shown to have dens, and there is a potential to deter potential witnesses from
cooperating with the investigation -as you have prima facle shown to have
done, including the possibility of tampering with the evidentiary material. Your
suspension is precautionary in nature and It Is for a period of 80 calendar
days pending the investigation and possible disciplinary proceedings.

I therefore place you on pracautionary suspension with immediate effact, on full
pay and beneiits for a perlod of 60 calendar days pending the investigation and

possible disciplinary enquiry.

You ars entiled to take with you your personal belongings except items,
equipment or goods which belong to IPID, utilised specifically for the

performance of your day to day duties.

Yours faithfully,

NP Mhleko

Minlster of Police

‘) Data:»zl/-/a‘?/ 20/$_d

If{paye=
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PROPERATY & LITIGATION ATTOMNEYS

EMAIL MESSAGE PRETORIA OFFICE

gnnwoo: ?{Idg. ;r Daventry Sireat
. anwoed Manor Preloria
To: siulv@werksmang.co CORRESPONDENCE
PO Box 1014 Prelora TO01 South Afrley

DOCEX 81 Pratoria

From: [ac.marals@adamsadams.com
PHONE 27 {0} 17 432 6000

FAX 427 {0) 12 432 6599
EMAIL  mol' edemsodomacom

Tel No, (Nat) (012) 432 6000 WEB  www.odomsadamacom
{Int) +27 12 432 6000
Our Re'acance; JSMivellLT2141

Your Refecenca: Mr 8 July/kb/MINI29568.1
1#3524138v1

Dt 6 March 2015

PATENT, TRADEMARK, COPYRIGHT, COMMERCIAL, Ad O mS {g" Ad(] mS

gy conftasnd| y privimged for \ you
had this amall I srror, you moy nol read, uss, disssminals, thibtbule or copy 2o inbmetion. Flesss notify us nmadately and we ahal] smenge for the re
hawer of o cwn coxt. E
WERKSMANS ATTORNEYS
Johannesburg
Dsar Sim

IN RE: MINISTER OF POLICE / INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE

1. We sfer to your letler dated 27 February 2015 which has been referred to us for reply to on
behalf of the independant Police investigative Directorate (*IPID").

2. We shall procure Instructions from IPID as soon as possible and furnish you with a
substantive response to your lefter shortly.

3. We confim that, In ths Interim, Mr. Khuba has not besn granted permission to consulf with
you, We furthermore request that you direct any further correspondence in relatlen to your

Investigation to the writer herecf.

Yours falthfully
ADAMS & ADAMS

J S MARAIS

Checkad and slgnad by suthor eod sent alactronicaty
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Wynind Farl  Vuyoker Nderas  JevHemGwingod SuwysVewmsany Oduboludindl OtoneMubts Wante Btz Kint Paerparaeth Mostarl  Thamarsy Qoveteiet
Zunai! Ofivier LRe-ME Qemats Key Wiare Nicol Heworfy  Cofiwhe Wollowily fichard Wiy Aghiid Ponenad Karsers Shal Ehe) Qovender Allsss Naysnah (an Lesrmoniy
Asslsind By  JovorroLufoax Forrep Rmend  MelssaOrsvar Karan L Zomakgh Soldiels TeyybaNafe Lisapunes Fozssh Manjoa  Thando Mansatsy  Qabl Meivls
Nazf Porkar Nyveshnl PRy John Hdiow)  Jemails Vissgle  Derorm Danii-Raudh Frencols Landmun Megen Onnl Gt Qs Miha Poat Kumylis ihanyts Oheo Modbed!
Helgaed darax Van Ramstry David Gana Luzsen Dafley  SthantVan DerBaph Chanerw Do Tof Fabdiamt Blamann

Lsn I EBEEE Convihtorrating

Chrief Cpursiing OMicer  Oave Fotea




Varana Chutterpaul

RIM-0633

RM4"!

) Fram: Jac Marals

Sent: 23 March 2015 04:47 PM

To: 'sjuly@werksmarns.com’

Ce: Jac Marals; Michael Gwala; Jamesl Hamid; Varana Chuttamaul; Ansuya Buccas

Subject: IN RE: INVESTIGATION BY THE MINISTER OF POLICE ON THE POSSIBLE
INVOLVEMENT OF LIEUTENANT GENERAL DAAMAT: MAJOR GENERAL SHADRACK
SIBIYA; AND OTHER MEMBERS OF THE DIRECTORATE FOR PRIORITY CRIMES
INVESTIGATION ("DPCI") IN THE ILLEGAL RENDITION OF ZIMBABWEAN

Attachments: Emall to Werksmans Attomeys 23 03 2015.PDF

WERKSMANS ATTORNEYS

Johannesburg

ATTENTION: Mr S July

Dear Mr July

.:":}N RE: INVESTIGATION BY THE MINISTER OF POLICE ON THE POSSIBLE INVOLVEMENT
OF LIEUTENANT GENERAL DRAMAT: MAJOR GENERAL SHADRACK SIEIYA; AND OTHER
MEMBERS OF THE DIRECTORATE FOR PRIORITY CRIMES INVESTIGATION (“DPCI”) IN
THE ILLEGAL RENDITION OF ZIMBABWEAN NATIONALS IN 2010

Please see attached correspondence for your kind attention,

Yours faithfully,

Jae Marais
Partner

PHONE 427 12 432 6356
FAX 427 12432 6550

V' J3SITE www.adamsadams.ca.za

:.{SAIL lac.marals@adamsadams,com

PHYSICAL ADDRESS Lynawood Bridge, 4 Daventry Street, Lynnwood Manar, Pretaria, Sauth Afrfca
POST AL ADDRESS PO Gax 1014 Pretnrla. 0001 SGuth Afrlca

Adcmsnr-dnmr-
pya L el

4 bt e va:

This emal] Is subject to an electronic communlcation legal notlce avallable at

httpyfwww.adarmsadams.com/index.php/sitefediscfalmer

524 Please consider the environmant before printing this email
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PROPERTY @ LITIGATION ATTORNEYS

EMAIL MESSAGE PRETORIA DFFICE
. Tonawaod eny ratorig” Srree!
To: slulv@werksmans.com c“annsspouum:g
PO Box 1014 Prelorin 0001 South Alrica
From:  lac.marals@adamsadams.com DOCEX a1 Pretorla
8 N a 3
(Int) +27 12 432 6000 WD i ademsadams.com

Our Rafsrance: JSchfLT2141
Yout Releranca: Mr July/MIN!29568.1
Datw: 23 March 2015

Thia frrsstape | which b e rtisl ancior legally privieged, R is bifsnded for the acdrassis cly, ¥ you are nol the addresaes and you have
WJCM*'W you ey ool reed, use, disseminata, diiribute o copy Ra idarmalion. Plagss notiy us inmedisisly and we shedl arrangs for ihe refur

hetwel 8l our owe toat

WERKSMANS ATTORNEYS
Johannasburg
URGENT

ATTENTION: Mr S July

Dear Mr July

IN RE: INVESTIGATION BY THE MINISTER OF POLICE ON THE POSSIBLE INVOLVEMENT
OF LIEUTENANT GENERAL DRAMAT: MAJOR GENERAL SHADRACK SIBIYA; AND
OTHER MEMBERS OF THE DIRECTORATE FOR PRIORITY CRIMES INVESTIGATION
("DPCI") IN THE ILLEGAL RENBITION OF ZIMBABWEAN NATIONALS IN 2010

1. As previously indicated, we represent the Independent Police Investlgalrv'é Dirsctorata
(“IPID"}. Your correspondence below addressed to Mr. M. Sescko has been refarred to us for

consideration and reply.

2, Ouwr instructions are to facflitate IPID’s cooperation with your inquiry, as referred fo In your
letter under reply, including In respect of Interviews with Mr. McBride, Mr. Sesoko and others,

We request that you address all further correspondance to us.

3. With regard to tha aforesald wa draw your attention to the judgement per Fabricius J In tha
matler of Independent Folice Investigative Directorala and Robert McBride v Minister of
Police and Minister of Fublic Service and Adminisiration under case number 6588/2015
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wherea it was held by the Honourable Judge thet */ do belleve that part B Is arguable, and i
does heve reasonable prospacts of success” (paragraph 15), Our client’s view In reapect of
tha Minister's powars as presently fermulated In the [PID Act [s fortified by the views
expressad by the Honourable Fabriclus J. Our client has accordingly requested the Minister
to agree to expediled time perinds for the hearing of Part B of the aforesald application, We
awalt to hear from the Ministar in this regard.

4. Cur client Is confldent that your Inquiry will not lead to any adverse findings against our client,
In relation to the allegations conteined in your Terms of Raference (or at all). We confirm that
cur client’s cooperation with your investigation Is without prejudica to its rights In relation o
the unfawfulness of tha Minister's powsrs referred ta abave and the panding litlgation.

5. We will consult with our client's Mr. Sescko as scon as possible whereaftar we will revert
regarding suitable dates and times for an Interview. To assist you with planning we confirm
that our cllent’s Mr. M. Sescko has Indicated he will probably ba out of town tomorrow, Ws
are, however, appreciative of the time prassures that you are undsr and will therefore
endeavour lo reveri a3 soon as possibie.

-

Yours faithfully
ADAMS & ADAMS

JS MARAIS

Chezkad wnd signad by suthor and sant dlectronicslly
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WERKSMANS

l : ATTORMEYS
DELIVERED BY EMAIL
‘ .}gg?&mssburg Offlca
1S5 MARAIS treet
Adams & Adems Sandion 2196 South A
Lynwood Bridge Sandton 2146
4 DAventry Street Docax 111 Sandton
 Lynwwod Manor Fax 427 11 338 60D
ax
Pl_'etorfa wwirvtuﬂcsmans.cnm
Emall: jac.marals@adamsadams.com enquires@werksmans.com
YOUR REFERENCE! ISM/vc/LT2141
OUR REFERENCE: Mr S July/st/MINI20566.1/#3574121v1
DIRECT FHONE:  +27 11 535 8146
DIRECT FAX: +27 11 535 8646
EMAIL ADDRESS: sjuly@werksmans.com
URGENT

..:'* 25 March 2015

Dear Sir

IN RE: INVESTIGATION 8Y THE MINISTER OF POLICE ON THE POSSIBLE INVOLVEMENT
OF LIEUTENANT GENERAL DRAMAT; MAJOR GENERAL SHADRACK SIBIYA; AND THE
OTHER MEMBERS OF THE DIRECTGRATE FOR PRIORITY CRIMES, IN THE ILLEGAL

RENDITION.OF ZIMBABWEAN NATIONALS IN 2010

1 Wae refer ta your letter dated 23 March 2015,

2 Kindly advisa on when are you and your cllent, Mr Sasoko, avallable to consult with us In
relatlon to the above matter, Wae are available te consuit on Thursday 26 March and/or

Wednesday 1 April 2015, :
3 We look forward to hearlng from you as a matter of extreme urgency.

@ Yours raithfully

%__

Warksmans Inc

\

. “ . \
Werlamans Inc, Reg. No, 1900/007215/21 Registerad Offlce 159 5th Streat Sandten 2196 Touth Africa \
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG PROVINCIAL DIVISION, PRETORIA)

CASE NO: 6588/15

In the matter between:-

ROBERT McBRIDE Applicant |
and

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE &
ADMINISTRATION Second Respondent

ANSWERING AFFIDAVIT

|, the undersigned,
Lo
3

NKOSINATHI NHLEKO

do hereby state under oath that:-

1. | am an adult male and the Minister of Police, the first respondent in this
application. | took the decision to suspend the applicant from his position.

That decision is the subject of attack in the present application.

A ///‘\/

J
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The allegations contained herein are true and correct. They are also within
my personal knowledge and belief, unless the context indicaies otherwise.
Where | make submissions of law, those submissions are made on the advice

of my legal representatives,

| have read the founding affidavit, together with its annexes, as well as the
supplementary founding affidavit and its annexes. | refer to the
supplementary founding affidavit as the supplementary affidavit. In this

affidavit 1 shall respond 1o the allegations contained in both affidavits.

INTRODUCTION

The relief sought by the application falls broadiy into two categories. First, he
wants fo set aside my decision to suspend him. Second, he seeks to
inva;lidate certain provisions of the Independent Police Investigative
Directorate Act 1 of 2011 (“the IPID Act"), the Public Service Act, 1984 and
the Senior Manaéement Service Handbook. | am not the Minister responsible

for the Public Service Act and the Senior Management Service Handbook. |

\
confine my responses to the IPID Act. W
i
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5. In respect of the challenge to the IPID Act, the mainstay of the claim is that
the impugned provisions infringe upon the independence of the Independent
Police Investigative Directorate (“IPID"). The challenge the suspension
decision is based on the allegations that | do not have the powers under the

IPID Act to suspend the applicant; that the decision was not rational or

reasonable; that | acted for improper reasons; and that | infringed the

independence of IPID by suspending the applicant.
6. These allegations are without merit.

6.1 My decision to suspend the applicant is not administrative action, Itis
executive action. It cannot be challenged in terms of the Promotion of

,..-2 Administrative Justice Act 3 of 2000 {"PAJA").

6.2 To the extent that the decision Is challenged for violating the principle
of legality, it is denied that | do not have the power to suspend the
applicant; or that the decision was not rational or reascnable when
regard is had to the information | had at my disposal; or that thé
decision was influenced by an improper .purpose; or that the decision

Infringed the independence of IPID. | have the power to suspend the

N
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applicant. My decision was taken for legitimate and lawful reasons
relating to the gross misconduct of the applicant and his abuse of

authority.

6.3 [t is also denied that the decision infringed upon the independence of
[PID. The independence of IPID is constitutionally and statutorily
protected. it was not violated in this case merely on account of a
decision to suspend the applicant, in circumstances where the
suspension was temporary - pending the institution of disciplinary
proceedings — and the suspension of the applicant was operationally

justifiable to protect the integrity of IPID.

In relation to the constitutional attack, | must state upfront that I
wholeheartedly support the proposition that the independence of IPID Is
paramount. However, | deny that the cumrent legislative framework does not
sufficiently protect the independence of IPID. | submit that the law as it stands

provides for adequate safeguards for the independence of IPID.

| also agree with the submission of the applicant that IPID should not be open

to political manipulation by members of the axecutive. But | deny aiso the
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allegation that | have attempted in any manner to interfere with the
independent functioning of IPID. My actions, in suspending the applicant,
have been motivated by the desire to protect and safeguard the integrity and
the very independence of IPID., It is imponént to mention that IPID should not
only be in@ependent from extemal political influence, but should also operate
independently from members of the police, whom it is legally obliged to

investigate.

The IPID Act fiows from section 206 of the Constitution, which envisages that
IPID shall be politically accountable to the Minister. The IPID Act itself creates
enough protections for the independence of IPID. The applicant did not
complain of any political interference ~ or lack of adequate independence ~ in
the discharge of his duties, until he was suspended for gross misconduct. The
constitutional attack is thus clearly contrived. The problem here which led me

to resort to the suspension of the applicant was the following..

8.1 The applicant attempted to protect senior members of the South
African Police Service ("SAPS") from the consequences of their alleged

criminal conduct and their alleged misconduct. Particularly, the senior

RIM-0641
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members were General Anwar Dramat (“Dramat”) and General
Shadrack Sibiya (“Sibiya”). | cannot speculate on the motivations
behind the conduct of the‘applicant. What is clear, on the objective
evidence, is that the conduct of the applicant amounted to abuse of
power and was unlawful. The conduct of the applicant undermined the

integrity, independence and effectiveness of IPID.

In misconducting himself, as he did, the applicant also gave
instructions to junior members of the IPID staff to act in a manner

designed to achieve his improper motive.

in the course of preparing this answering aﬂidavii, | was also informed
by current IPID staff that the applicant caused an advance payment, in
the amount of R500,000.00 to be made to the account of his current
attomeys of record, Adams and Adams. This violates the provisions of
the Public Finance Management Act 1 of 1999 fo the extent that the
payment was for services which had not been rendered. Furthermore, 1
conside; it entirely inappropriate for the applicant to use public funds

for personal benefit. The fact that he Is the one who took the deaﬂj\(\@
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creates a further problem, namely, that he had a conflict of interest.
This is an issue which shall be included in the charge sheet of the
applicant in due course. It was not included when the charge sheet was
presented to the applicant because it had not yet come to light at that

stage.

Based on these allegations it would have been irresponsible to do nothing, as
the applicant appears to suggest. | was duty bound to take appropriate steps
to protect the independence and integrity of IPID by suspending him and

subjecting his conduct to an indepandent disciplinary enquiry,

It is notable that the applicant has singularly failed in his two affidavits to set
out a proper sequence of the facts. Not only is this self-serving, it alse
deprives this court of a proper factual basis for the examination of the
constitutional arguments raised. | shall accordingly begin by giving teh proper
and correct sequence aof the facts in order to carrect this defect. Before | do
so, | must set out certain events which have occurred since the application for

interim relief was instituted to the extent that those events have a bearing on

the relief sought. N\Q
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10.1

10.2

10.3

10.4

The application for interim relief — which was a premature attempt at
preventing the suspension decision from being taken — was struck off

the roll by this Court.

The applicant was in fact suspended for a period of §0 days, pending
the institution of disciplinary proceedings on charges of gross

misconduct.

The applicant has been served with a notice to atlend a disciplinary
enquiry, commencing on 21 May 2015, chaired by Mr Phillip Mokoena
SC, who is an independent chairperson,. from the Johannesburg
Soclety of Advocates. | await Mr Mokoena’s findings and decisions on
the charges of misconduct. The charge sheet is attached marked

"NM1"

! had appointed Werksmans Attomeys to conduct an investigation into
the conduct of the applicant. They have since finalised their
investigation. Their report is attached marked “NM2"”, They find that

there is sufficient prima facle evidence of misconduct against the

\ ¢ s
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applicant. These findings will ba made available to the independent

chairperson of the disciplinary enguiry.

10.5 | shall be briefing lhe relevant committee of the National Assembly
regarding these developments, in due course, and will take into
account whatever views and decisions are taken by the National

Assembly regarding how | should proceed with the matter,
10.6 | proceed, then, to deal with the facts relevant herein,

The applicant correctly observes that his case should be understood in the
overall context of what transpired in regard to the conduct of Dramat and

Sibiya, | wish to set out briefly the facts In relation to those cases,

As apparent from the two reports of IPID attached to the founding affidavit
marked “RM3” and "RM4", the allegations against Dramat and Sibiya related
to their knowledge and participation in the arrest, detention and rendition of
nationals of Zimbabwe by members of the SAPS to the police of Zimbabwe.

Some of the nationals that were arrested by SAPS were killed in Zimbabwe.

503

LY

o)

=3

The arrest, detention and rendition of these nationals was unlawful, W
Y .
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To summarise: Members of the SAPS, together with police from Zimbabwe,
under the ieadership and approval of Dramat and Sibiya conducted three
operations in South Africa, on 5 November 2010, 23 November 2010 and 11
January 2011. In these operations, nationals of Zimbabwe were arrested and
handed over to Zimbabwean police. At least two of the arrested nationals_
wers killed in Zimbabwe. One of them, Mr Dumisani Ndeya, was killed in an
exchange of fire with the police of Zimbabwe, whilst in the custody of the
police of Zimbabwe. Another Zimbabwe national, Mr Joﬁnson Nyoni, who was
arrested in the operation conducted on 11 January 2011, died while in the
custody of the police of Zimbabwe. There is strong prima facie evidence
showing that Dramat and Sibiya were aware of these operations and in fact
approved them. Before the applicant assumed office, IPID investigated ti1e
matter and recommended criminal charges of kidnapping and defeéting the
ends of justice against Dramat and Sibiya. After he assumed office, the
applicant caused IPID tc change its report and recommendations regarding
the criminal charges against Dramat and Siblya. The disciplinary case against
the applicant (wﬁich is also the reason for his suspension) is that he

attempted to suppress the evidence which implicates Dramat and Sibiya.

A
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PRIMA FACIE EVIDENCE AGAINST OF DRAMAT

15. There was sufficient prima facie evidence showing that Dramat was aware of

and condoned the arrest, detention and rendition of the nationals of

Zimbabwe. That prima facie evidence emanates from the following evenis:-

15.1,

15.2.

On 4 February 2011 a report éntitled “Consoclidated Success Report:
Most Wanted Fugitives: Wanted for murder and robbery: DPCI
TOMSREF : 3/12/2010 and Zimbabwe, (Bulawayo) CR 348/09/2010);
Witness Dumisani Nkosl @ Ndeya : Zimbabwean National and others”

was produced.

That report, a copy of which is attached hereto marked "NM3" recorded

in paragraph A.1:-

"On 2010-11-05, Zimbabwean police visited office _of the
Directorate for Priority Crime Investigation (“HAWKS") and held
a meeting with the Deputy National Commissioner Dramat about
their nationals who shot and killed one of their senior officers
and robbed his service firearm and are suspected lo be in South

Africa.”

[Emphasis added]

N
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In paragraph 3 of the report, it is recorded that Captain ML Maluleke
“was tasked to trace and arrest the suspects around Johannesburg and

other parts of Soweto.”

The report recards further that Capiain Maluleke, with the assistance of
TOMS Gauteng Province, managed to track and trace the most wanted
fugitives, namely Dumisani Witness Ndeya Vudhla who was arrested.

The suspect, it is stated, was later “successfully” taken to Zimbabwe.

The report also notes that en 12 January 2011 members of Crime
Intelligence, Pretoria, traced another suspect, Mr Gordon Dube, and
arrested him and rgtn'eved a firearm suspected to be linked to the
commission of offences. It is claimed that a ballistic examination of the
firearm established a connection to the murder of a senior

superintendent of the Zimbabwean police.

The report was sent to Dramat. It concluded by asking for the

recognition of “the outstanding work performed in assisting the

Zimbabwean police to finalise their matter.” N\@
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An information nole was addressed to Dramat on 24 November 2010. it
records that on 5 November 2010 a legal mutual request was recelved
from the Zimbabwean police for the tracing of fugitives. The
information note, however, does not contain a copy of the mutual legal
assistance requested referred to. [t confirms, however, that Captain
Maluleke was assigned the task of assisting in tracing the fugitives who
had committed armed robbery and attacked Zimbabwean police
officials. The information note also states that on 23 November 2010
“Prifchardt Tshomo (alias} Chuma", was arrested. The note is attached

marked “NM4".

Another information note also addressed fo Dramat, attached hereto
marked "NM5", notes that Dumisani or Nkosi and Shepherd Duma were

the “suspects arrested'.

A statement which was prepared by Lieutenant Colonel Mdanduleni

Richard Madilonga, an officer of SAPS stationed at Beit Bridge at the

W

time, stated the following:-

RIM-0649
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“Before | was transferred to Thohoyandou SAPS, | was working
at Besit Bridge Police Slation as a commander. My duties
included crime prevention, liaising with the immigration officials
and other police officials from other stations.”

“In 2010 which was too weeks before the 8" November, there
was a convoy of vehicles from Zimbabwe entering into South
Africa. | siarfed to be suspicious and | approached them. The
convoy was approaching the immigration offices and it was
sama type of vehicles which are Mitsubishi Triton double cabs.

it was late in the afternoon of which | cannot remember the
exact time. The people were dressed in suits and were
approximately ten to twelve in number.”

“When | approached them, one of them introduced himself to me
as the leader of the group and he said to me he was a

- superintendent Ncube from the Homicide Unit in Harare. He

then requested me if they could not find a place and sit down
and discuss. [ then took them to my office and sat down for
discussion. We then went fo my office together with his
colleague. Superintendent Ncube fold me that he is going to
Pretoria.to meet General Dramat. He said to me maybe | knew
about the Chief Superintendent who had been murdered. He
said that the suspects were in Gauteng and he had organised
with General Dramat to assist them in tracing the suspecis.”

“I told Superintendent Ncube that | am going lo verify with my
seniors about the arrangements. He then gave me the number

of General Dramat but | told him that protocol does not allow us
to call General straight, | called Colonel Radzilani to verify the

information but she requested that | must call Brigadier Makushu
who was a Provincial Head, Protection and Security Services. |
called him on his cellphone and explained to him that there were
police from Zimbabwe who are intending 1o have a meeting with
General Dramat. Brigadier Makushu told me that he was not
aware of the visit but if people are saying that they are going to
meet the General, | should call General Dramat directly.”

“! phoned General Dramat on_his cellphone and he responded
by saving that he is aware of the Zimbabwean police and | must
let them come. | used my landline, if | did not use my official
cellphone. 1 took the Zimbabwean police's passporis and taken
them to the Immigration Office fo be stamped. The registrations
of their vehicles were also documented. | handed their stamped
passport and gate pass and they crossed the entry gate into

59%
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“For the period of lwo weeks, | never heard anything from
Superintendent Necube and his group. After two weeks |
received a call from Superintendent Ncube who told me that he
was in town and he wanted to say goodbye. I went to town and
met with them in front of Tops Bottle Store. They bought liquor
and they left to the border. | did not escort them; they went to
the border and crossed to Zimbabwe. They did not discuss
anything about the operation they had in Gauteng with General
Dramat.”

“The following day after the departure of Zimbabwean police, |
received a call from Captain Maluleke who is also known as
Cowboy. It was on 8 November 2010 beftween 16h00 and
17h00, when he called and introduced himself as Cowboy and |
asked as to who is Cowboy and he said that he is Captain
Maluleke and was with me at Paarl in Cape Town in 2005. ..."

“While I was on the front passenger seat heading to the border
gate, he told me that the Zimbabwean police whom | assisted
some weeks back were looking for suspects in connection with
the death of police chief in Zimbabwe, and they know they have
found them. He told me that he was sent by his big bosses to
assist in deporting them because we do not have exiradition
agreament with Zimbabwe. He sald that since the Zimbabwean
police entered the country they had been busy trying to trace the
suspects.”

“Captain Maluleke showed me the Home Affairs documents and
said that they are already stamped. He said that the documents
were stamped as a result of arrangement of national Home
Affairs with his bosses, While we were driving | realised that
there were other BMW cars which were following us and | knew
that it was a convoy. Captain Maluleke told me that suspects
are in the rear vehicle. He said that there are two suspects and
the third one is still not yet found. He said they will search for
him until they find him. As the commander, the officials at the
border gate opened the gate without asking any question or
stopping on the way after they saw me and Captain Maluleke's
vehicle. We never stopped anywhere at the border and no
documents were slamped for the purpose of deportation.”

“When we amived at the Zimbabwean side the vehicle stopped
and immediately all _the vehicles were surrounded by
Zimbabwean police. They then pulled the suspects from the
back seat of the vehicle behind us. We could not even hand the

" L\
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documents_that Capitain Maluleke gave me lo_the immigration
officers of Zimbabwe bgcause of the commotion. | knew that
they were police they were police_officers because | had been working at the
border for a long time and [ knew them. ! even saw the vehrc!eg
that crossed two weeks ago when Superintendent Ncube
entered the country. One of the Zimbabwean police came and
thanked us and said that we must not use the other gate but use
the one we used when we entered.”

“Captain Maluleke told me that what happened is top secret and
people must not know of what happened. Captain Maluleke

. drave me back to where he found me and | entered into my car
\,D and drove home.”
[Emphasis added]

15.10. A copy of the commissioned statement from Mr Madilonga is attached

hereto marked “NM6".

(| must mention that a few weeks after Mr Madilonga prepared the

statement he was found dead of what was described as natural

causes).

15.11. The fact of the meeting between Dramat and Zimbabwean police was
also confimmed under oath by Mr Mcintosh Polela, who was formerly
employed as the spokesperson of the DPCL. In his statement, attached

hereto marked “NM7", it is stated:-

“From December 2010 to May 2013 | was employed by South
African Police Service as a spokesperson for DPCI, | was

\ WY e
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reporting directly to General Dramat and Brigadier Mashigo. |
remember that | was infroduced lo Zimbabwean police who
were having a meeting with General Dramat. | cannot
remember when and how the meeting was conducted. It was
not necessary for me to know the details. The Zimbabwean
police were introduced by Lieutenant General Dramat,”

16.  Itis submitted that these facts show that:

14.1

14.2

14.3

14.4

Dramat was aware of the presence of Zimbabwean police on South

African soil, He condoned their presence.

He was also aware that the Zimbabwean police wanted to conduct and
in fact did conduct an operation, together with the South African Police
aimed at arresting Zimbabweans that were in South Africa. He also

condoned those actions.

Furthermore, Dramat was aware that the Zimbabwean nationals were
rendered to the Zimbabwean police. This should have alerted him to

the need to ensure compliance with the relevant faws of the country.

| am also aware that at the time in question, namely September 2010
to December 2010, there was an agreement between the sovereign

states of South Africa and Zimbabwe to the effect that Zimbabweans

/
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residing in South Africa, whether iegally or illegally, would benefit from
a special dispensation. That dispensation — referred to as the Special
Dispensation for Zimbabwe — entailed that Zimbabwean nationals
would not be deported on account of the fact that they were illegal
immigrants. Thus there was a clear moratorium on the deportation of
Zimbabweans. Zimbabweans, suspecied of being illegal immigrants,
had to be assisted to requiarisa their status in South Africa. | attach a
copy of the relevant documents explaining the Zimbabwe-South Africa
dispensation, which was common knowledge at the time, marked
“NM8". It makes it clear that the dispensation applied until December

2010.

Once Dramat was.aware of the fact that the wanied suspects were
from Zimbabwe, he was duty bound to ensure that they would not be
taken to Zimbabwe except in accordance with the law. These facts, as
[ explain below, were also known to the applicant. It is submitted that
there was a strong prima facie case of illegal conduct on the part of

Dramat.
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PRIMA FACIE CASE AGAINST GENERAL SIBIYA

17.

| note from the founding affidavit that the applicant denies that Dramat or
Sibiya committed an offence. Whether or not Sibiya committed an offence
shouid be decided by the courts of the country. What is however clear, is that
there was a strong prima facie case against Sibiya in relation to his
Involvement in the decision to arrest, detain and render the Zimbabwean
nationais to the officials of the govemmént of Zimbabwe. [ say this for the

following reasons:-

17.1. The DPCI, in Gauteng, had set up a unit known as “Tactical Operations
Management Section {TOMS) which was led by Sibiya, presumably to
focus on specialised operations, While the precise mandate and
legality of this unit is unclear, it appears that this unit was assigned the
responsibility of tracing and amesting the Zimbabwean nationals in this

case.

17.2. The statement prepared by Mr Bongani Henry Yende, who is member
of the SAPS and was also in the TOMS unit, attached hereto marked

“NM9" spells out that on 5 November 2010 Warrant Officer Makoe

W7
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requested assistance of certain members of SAPS to assist in
conducting an operation to search for suspects in a case invoh_/ing a
Colonel who had been killed. Mr Yende was one of the members of
SAPS who was invited to this operation and he paricipated in it. Mr
Yende has confirmed that Mr Sibiya was personally present during the
arrest of the Zimbabwean nationals between 5 and 6 November 2010,

His statement reads as follows:-

“"On 2010-11-05 In the evening | received a phone call from
Warrant Officer Makoe of DPCI in Gauteng who was also part
of the lask team TOMS’ that Major General Sibiya wanted us
to meet at Fourways o go and search for suspects in a case
which a Colonel was killed. | went to Fourways with Constable
Desmond Campbell who was also part of TOMS' task team.
On our arrival at Fourways Shopping Centre Warrant Officer
Makie introduced two African males as our police counterparts
from Zimbabwe police.”

“The time Warrant Officer Makoe introduced the two policemen
from Zimbabwe, | realised that the Colonel who was killed was
from Zimbabwe and not South African police. Warrant Officer
Makoe informed us that the two police officers came lo us via
the office of General Dramat who is national head of DPCI.
Masjor General Sibiya was sitting_in a_navy BMW vehicle busy
on his cellphone and ! could not manage lo greet him."

[Emphasis added]

17.3. General Sibiya was not only involved in the operation on 5 November

2010. According to another member of the TOMS unit, Mr Petros
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Jawuke, a further operation was conducted also in search of other
Zimbabwean nationals on 23 November 2010. The statement by Mr
Jawuke is attached hereto marked “NM10". In that statement the

following is stated:-

“On 2010-11-23 the second operation was arranged and | also
got the call from Warrant Officer Makwe that our commander
Major General Sibiya wanted us to meest at Diepsloot Shoprite. |
also participated in the second operation but | did not collect
Warrant Officer Ndobe on the second operation. Major General
Sibiva was also present on_the second operation but the two
pofice officers from Zimbabwe were not present.”

[Emphasis added]

17.4. There is a further statement by Mr Desmond Campbell, another crime
intelligence official. It also makes' it abundantly clear that General
Sibiya was involved in the operation for the arrest and detention of the
Zimbabwean nationals. The statement is attached hereto marked

“NM11™.

It is apparent that after the amest of the suspects, false reasons were
advanced in relation to their arrest and their detention. | submit that on the
probabilities Dramat and Sibiya were aware of the fact that the true reasons

for the arrest were falsified. | explain the falsification below.

) ‘ W %
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The suspects, having been arrested, were taken to the Orlando Police
Station. At the station they were detained on the grounds that they
were illegal immigrants. The ocecurrence book of 6 November 2010
records that at 04h20 the suspects Dumisani Witne.ss Ndeya, Nelson
Ndiovu, Maghawe Sibanda and Shepherd Chuma were detained on
the grounds that they were jllegal immiarants. | attach the relevant

extracts from the occurrence book marked “NM12".

Subsequent to the detention, the further entries in the occurrence book
show that on 8 November 2010 at 11h55 the four suspects were

booked out of QOrlando Police Station and taken to Beit Bridge. The

entry records:-

“Suspect taken to Beit Bridge : Captain M L Maluleke taken the
following suspects of illegal immigrant:

1. Dumisani W Ndeya SAP 14 4002/11/2010
Nelson Ndiovu SAP 14 4003/11/2010
Maqghawe Sibanda SAP 14 4004/11/2010

AW

Shepherd Chuma SAP 14 4005/11/2010
and all free from injuries.”

6\
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18.3. Captain Maluleke signed the occurrence book recording the removal of
the suspects and the fact that they were being taken to Beit Bridge.
The relevant extracts of the occurrence book are attached marked

“NM13°,

18.4. The normal praciise where suspecis are arrested on immigration
related offences is that they would be taken to the Lindela Repatriation
Centre, after which certain procedures would be followed. Deportation
to the country of origin is almost invariably never resorted to.
Particularly, deportation is naver resorted to absent the involvement of
the Depariment of Home Affairs, which is the department responsibie
for dealing with immigration related matters. In this particular instance |
emphasise that at the time in question it was simply illegal to deport
Zimbabwean nationals because of a special dispensation which had

been agreed between South Africa and Zimbabwe.

19. It is now common knowledge that Dumisani Ndeya was later killed on or about
20 November 2010 while he was in Zimbabwe, A copy of his cerificate of

death exiracted from a report of the Sunday Times on 23 October 2011is
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attached marked “NM14”. As such by the time of the operation on 23
November 2010, it must have been known that Ndeya had died whiie in the

cusiody of the Zimbabwean police.

20. It will be recalled that Captain Maluleke had been tasked to spearhead the
. operation for the arrest of the wanted s.uspects at the meeting held at
Dramat's office on 5 Novemnber 2010. it is also noted that Sibiya was in fact
personally present d;.lﬁng the operations, according fo the statements of the
officers who carried out the operation. These facts were known to the
applicant. The applicant had access to the statements of the officers. If he
wished to interview the officers, he could have done so. The officers, as |
explain below, had in fact been interviewed by IPID.

IPID INVESTIGATIONS

21. In October 2011, the Sunday Times published an aricle in which the
altegations of illegal renditions were first made. | attach a copy of the article
marked "NM15". In the article Dramat admitted being aware that the suspects
had been deported for being “illegal immigrants’. He claimed that the DPCI

had followed the correct channels. It is emphasised that these suspects G(Q
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included Ndeya and Nyoni who were both killed while in the custody of the

police of Zimbabwe.

| do not agree that the correct channels had been followed. As mentioned, if
the true reason for the deportation related to the immigration status of the
suspects, it was illegal to facilitate their deportation. The correct procedure
would have been to permit them to apply to regularise their immigration
status. On reflection, it appears that the immigraiion issue was used as a
ruse. The true reason, and indeed one which is recorded in the official
documentation of the DPCI, was that the suspects were arrested because

they were suspects in the alleged murder of a Zimbabwean police official.

A complaint was lodged with IPID in October 2012 relating to the conduct of
the police. That complaint was assigned to an investigator, Mr Innocent

Khuba.

In October 2013, Khuba sent his draft report to the NPA, for the attention of
Advocate Timothy Mosing, who was dealing with the matter, In paragraph 5.6
of the draft report by Khuba, it is clear that there were “outstanding matters”

marked as such. Mr Mosing considered the draft report and advised Khuba

A

RIM-0661

o\

\J\J? ?3" &\



v

25.

26.

RIM-0662

26

that there was a need to conduct further investigatfon on the case, which
included information on the analysis of cell phones, vehicle tracking
information and statements from Dramat, Sibiya and Maluleka. This was
confimed in an intemal memorandum by Mosing addressed to Advocates
Mxolisi Nxasana and Nomgcobo Jiba dated 12 November 2013, a copy of
which is annexed marked “NM16”. Mr Nxasana is the Nationzal Director of
Public Prosecutions. Ms Jiba is the Deputy National Director of Public
Prosecutions. | have not been able to determine whether or not there was a

response to this memorandum of Mosing.

Mr Khuba went on to finalise his report. Before submitting his report, he had
asked for the waming statements from Sibiya and Dramat, but had not
received them. He then compiled his final report on 22 January 2014, The
report has been attached to the founding affidavit as “RM3". This was the finai
report, which also excluded the reference in the earlier paragraph 5.6 to any

outstanding matters.

After an extensive investigation, which included interviews with all the affected

role-players, and a detailed analysis of the evidence, Mr Khuba came to the
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conclusion that Dramat, Sibiya, Captain Maluleke, Constable Radebe,
Captain SE Nkosi and Wamant Officer Makoe should be charged criminally for

kidnapping and defeaiing the ends of justice.

That report together wilh- a full docket comprising of all documents mentioned
in the report, was submitted to the National Prosecuting Authority (“NPA"),
also on 22 January 2014 for decision whether to prosecute or not. | am
advised that the practise at {PID is that when a report, together with a docket
has been finalised, IPID retains a duplicate copy of the entire file. Indeed, this
is common sense. In respect of this particular matter, | aﬁ advised that IPID
retained its file of the docket which had been sent to the NPA for decision
whether to prosecute or not. That file, including the report as well as the full

docket, is still at the offices of IPID,

At this point, in January 2014, IPID had finalised its investigation. Of course
IPID remained open to following up any suggestions to be made by the NPA
pursuant to considering the contents of the docket. But this did not mean the

investigations were incomplete. If they were not complete, it would have made
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no sense to refer the docket to the NPA for decision whether 1o prosecute or

not.

Mosing accepted the final report, as such. He also advised Khuba that he
should also include his own statement. Khuba did so. On 13 February 2014
Mosing addressed a memorandum to Advocate Jiba and Advocate Chauke.
Chauke is the Director of Public Prosecutions in South Gauteng. The
memorandum was also copied to Jiba. Attached to the memorandum was the
report, the full docket, comprising of two lever arch files and other files
containing cell phone data and evidence obtained from computers of the
DPCIl. The Mosing memorandum makes it clear that the docket is being
referred so that a decision whether to prosecule or not can be taken. Mosing
made it clear that the investigation was final. | attach a copy of this intemal
memorandum by Mosing marked “NM17". At this siage the docket was with
the NPA for decision whether to prosecute or not. IPID had discharged its

mandate under section 7 of the IPID Act.
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The applicant was employed with effect from 3 March 2014, approximately
two months after IPID had finalised its investigation and had compiled the

docket for decision by the NPA,

In an-interview given by the applicant to Werksman's attorneys, the applicant
stated that shorily after his assumption of office he requested information
regarding certain ‘high profile” matters which were under investigation by
IPID. He was advised that the matter of the rendition of the Zimbabwe
nationals was one of these high profile matters. He was also informed of the

status of the matter and the fact that IPID had prepared a report to the NPA.

Khuba advised Werksmans attomeys that he received a call from Mr
Matthews Sesoko, on 4 March 2014 informing him that the applicant wanted a
copy of the report which had been submitted to the NPA. Khuba e-mailed a

word version of the report to Sesoko.

On 5 March 2014 there was a meeting held at IPID regarding the report
attended by the applicant and Khuba. The applicant enquired about the report
of IPID. Mr Khuba said that he informed the applicant of the true status of the

investigation, namely that the report and the docket were in the possession of
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the NPA for decision whether to prosecute or not. The applicant raised a
number of issues regarding the report and his dissatisfaction regarding certain
aspects of it. The applicant informed Khuba that he would discuss the report
with him at a later stage. The meeting was not conclusive as to whether any
changes needed fo be made to the report. What was, however, certain was

that the applicant was not entirely satisfied with the report of January 2014.

On 6 March 2014 there was a further meeting attended by Khuba, the
applicant and Mr Glen Angus, an employee of IPID in the Mpumalanga office.
The applicant instructed Khuba and Angus to retrieve the full docket and
report which had been submitted to the NPA for decision. | understand that
the NPA had not, at this stage, taken a decision whether or not to prosecute

Dramat or Sibiva and the other implicated officials.

Khuba advised Werksmans that the applicant instructed him, together with
Angus to fetch the docket from the NPA. In addition to the docket, the
applicant also wanted each and every document which was in the possession

of IPID relating to this investigation.
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On 7 March 2014 Khuba and Angus indeed attended at the offices of the NPA
to retrieve the docket. Khuba spoke to Advocate Zais van Zyl SC, the Deputy
Director of Public Prosecutions, working with Mr Chauke on the matter. Van

Zyl was in possession of the docket.

Khuba informed Van Zyl that IPID wanted to retrieve the docket in order 1o
conduct a further investigation on the matter and to include certain

information. Van Zyl consented to this request.

Van Zyl requested that Khuba should confirm in writing that the report and the

docket had indeed been removed. | attach written confirmation signed by

~ Khuba confirming that he had removed the docket from the possession of the

NPA. This is marked as annexure “NM18",

The account of the events at the NPA is also apparent from the memorandum
prepared by Chauke and Van Zyl attached hereto marked “NM18”. This

document was given to Werksmans attemeys during their investigation.
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Khuba and Angus advised the applicant that they had retrieved the docket
from the NPA, for which he thanked them. They handed the dockst to the

applicant personally.

Subsequent to the retrieval of the docket, between 7 March 2014 to 9 Apiil
2014, the report was revised at the instruction of the applicant. A humber of
versions exchanged hands with the applicant, Khuba and Sescko making
inputs into the report, Khuba and Sesoko signed the report on 18 March 2014,
while the applicant signed the report on 9 April 2014, after satisfying himself

with the contents theraof.

According to Khuba, during the process of revising the report, the applicant
and Sesoko tried to explain to him why the January 2014 report was wrong
Insofar as it implicated Dramat and Sibiya. However, they had not conducted
any further investigation on the matter. In particular, they did not interview the
officers who had been interviewed by Mr Khuba and who confirmed that the

roles played by Dramat and Sibiya.

The applicant made extensive comments on the contents of the report and

particularly the respects in which the report should be changed. it was known
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by all that the final report had already been submitted to the NPA for decision
in January 2014, Mr Khuba gave effect to the views of the applicant in relation

to the contents of the report.

The March 2014 report differed materially from the January 2014 report, in the

following respects:

42.1 The narration of the Madilonga statement where he specifically

mentions having called Dramat to verify whether to allow the police
from Zimbabwe to enter South Africa as they had a meeting with him is
excluded in the March 2014 report. The January 2014 report accurately
captures Madilonga's statement. Specifically, it mentions that
Madilonga called Dramat and asked whether to allow the police from
Zimbabwe to enfer the country. Dramat agreed that the Zimbabwa
police must be allowed in as they had a pre-arranged meeting with him.
Similarly, the January 2014 report notes that the cell phone records of
Madilonga confirm that he was in contact with Dramat. However, this

has been excluded in the March 2014 report.

1%

N7

xg\\l



RIM-0670

34&

42.2 The references to the “success report” were also changed in the March
2014 report. In particular, the reference to the fact that the Zimbabwe
police had a meeting with Dramat en 5 November 2010 was removed.
The January 2014 report correctly records that the success report
confirmed the meeting belween Dramat and the Zimbabwe palice on 5

November 2010.

42.3 In the narration regarding e-mails from Maluleke to Dramat and
members of the Zimbabwe palice, there has been an alteration so as to
exclude Dramat. Yet, the January 2014 report correctly notes that
Dramat, via his personal assistant, was also a recipient of the e-mail
which contained about 20 photographs of the suspects who wére

arrested and the members of the SAPS who conducted the operation,

42.4 In page 22 of the January 2014 report, it is stated that Dramat and
Sibiya went to Zimbabwe in August 2010 to discuss matters of
cooperation and Sibiya was appointed to coordinate relations between

Zimbabwe and South Africa. The March 2014 report excludes this

reference and deletes the names of Dramat and Sibiya. W\Q Q
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In page 22 the report refers to one Moyo's case, who was shot and
transported to the border with the assistance of Zimbabwean police.
The felter staies that Maluleke confirmed in a letter that he had sent it

to Dramat. The March 2014 report excludes the name of Dramat,

The analysis of the cell phone records of Sibiya were altered and
changed. The January 2014 report stated that Sibiya communicated
with the officers who conducted the operation and sent mere than 20
text messages to Dramat at the time of these operations. The March

2014 report simply asseris that Sibiya “was never at the crime scenes

" or planning area as alleged by members of Crime Inteliigence.” There

is no attempt at engaging with the facts established in the January
2014 reporl. The same appears in relation to Caplain Maluleke, The
January 2014 report alleges that he was in constant SMS
communication with Dramat during the entire operation. Yet in the
March 2014 repor, this has been excluded. While the March 2014
report says that there is a prima facie case against Maluleke, it

completely excludes the analysis of the cell phone records which
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implicate Dramat and Sibiya. The pattem can be detected in relation to

the cell phone records of Col Neethling.

In the statement of Khuba contained in the January 2014 repod, it is
made clear that the original complaint came to the former head of IPID
from the secretary of police. It also states that there were warmrants of
detention for the four Zimbabweans who were to be “deported” for
being ‘illegal foreigners”. This has been excluded in the March 2014

repart.

The January 2014 report contains a detailed account of the sources
from which the conclusion that Dramat had a mesting with the
Zimbabwean police is drawn. However, the March 2014 report
concludes, without any explanation that the success reports "lacks

detail” about the meetings with Zimbabwean police.

The January 2014 report contained information about the fact that the
officers who were pant of the operation were personally congratulated
by Dramat and were wamed not to tell anyone about the operation.

However, the March 2014 report is silent on this finding issue.
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42,10 The January 2014 report mentions a letter from the Zimbabwean
official to Colonel Ntenteni. The letter clearly states the names of the
wanted suspects and the reasons why they were wanted in Zimbabwe,
namely, the murder of the police official in Zimbabwe, These were the
same names who were arrested, about whom Dramat said the true
reason for the arrest was that they were illegal immigrants. Again the

March 2014 report says nothing about this finding or this letter.

42.11 As clearly apparent from annexure “RM4", one of the most significant
changes from the January 2014 report is that the recommendation to
charge Dramat and Sibiya was altered. Instead, it was replaced with
the finding and recommendation that there was insuffibient evidence to

charge them with criminal offences.

Mr Khuba then compiled the second report as instructed by the applicant, It
was thereafter printed for signature by all paries. The applicant also
appended his signature to the report. Once the report had been changed, it

was sent to the NPA again with the docket. The new report appears in the

founding papers as “RM4”. W
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When the two reports are compared, it is unmistakable that there was a crude
and deliberate attempt to exclude any evidence which implicates Dramat or

Sibiya. This was done at the instance of the applicant.

| say the above because the facts show that appiicant engineered the
preparation of the new report in March and April 2014. He did so by issuing
instructions to Khuba to alter his findings and recommendations as contained
in the January 2014 report. He also gave extensive personal inputs into the

March 2014 repont.

The applicant has given contradictory accounts regarding the circumstances
in which the two reports came into existence. In the founding affidavit, he
claims that he regarded the January 2014 report as being ‘prefiminary” and
therefore subject to changes. Yet, from the transcript of his interview with
Werksmans Attorneys, he claims he never knew of the January 2014 report at
all. Furthermore, in the founding affidavit the applicant claims to have
considered and raviewed the alleged preliminary report prior o the conclusion
of what he claims to be the final report. However, the transcript of the
Werksmans interview shows that the applicant alleged that he only made
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speliing and grammatical changes and attached his signature. The interview

transcript of the applicant is attached marked “NM20".

The attempt by the applicant to influence Khuba to aller his report was

unlawful and constituted misconduct:-

49.1.

49.2,

49.3.

The applicant knew that [PID had finalised its report and submitted it to
the NPA for decision. Yet, the applicant gave an instruction to IPID to
retrieve the docket. This constitutes interference with the independent
functioning of the NPA in breach of section 179 of the Constitution

which guarantees the independence of the NPA.

The attempt on the part of the applicant to influence Khuba to amend
the report was on its own unlawful, regardless of whether Khuba was
instructed or not. Investigators of IPID must conduct their work
independently. This includes independence from their seniors, like the

applicant.

By attempting to influence Khuba to make changes to his repor, the

applicant was interfering with the independent functioning of
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investigators of IPID. This constitutes gross misconduct. Also, it is
clear that the applicant’s true agenda was to protect members of the
police. This is also gross misconduct since IPID is established
specifically to invesligale the police. it is axiomatic that IPID must be

- independent of the police, whom it is created to police.

49.4. The applicant has attempted to explain his conduct on the basis that
new evidence came to light, thus necessitating revision of certain
conclusions contained in the first report. There was no new evidence
which came to light so as to justify the changes of the January 2014
report, There was also no attempt to verify the facts with the officers
who had made the accusations against Dramat and Sibiya in the first

. D place. And there is clearly no new evidence justifying the changes from

the January 2014 report to the March 2014 report.

49.5. The applicant had no reasonable basis for the conclusion that Dramat
and Sibiya shouid not be criminally charged. He did not conduct any
investigation to come to this conclusion, He should have left matters as

they stood with the January 2014 report of Khuba. If the applicant, as
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he alleges, did not in fact read the March 2014 report, which he signed
- a fact which is most improbable ~ then he has made himself guilty of
gross negligence in appending his signature to a document which he

had no knowledge of, as head of IPID.

The point, however, is that the facts show, at least on a prima facie basis, that
Dramat was aware of the visit to South Africa by Zimbabwean police. He
granted them permission to cross at the border post when he informed the
officials stationed there to permit them access to South Africa. He had a
meeting with them on 5§ November 2010. He claimed that the suspects who
were arrested had been arrested in relation to their immigration status. Not
only does this show that he was aware that the suspects were arrested, it also
ilustrates that he knew the reasons for the arrest. The “success reporis”
which were submitted to Dramat also explain that the true reason for the
arrest was the alleged murder of a Zimbabwean police officer. The facts
show that there was a prima facie case that Dramat was accordingly a party
to an act of defeating the ends of justice insofar as he was aware of {and
aided and abetted) the arrest and rgnditlon of Zimbabwean nationals. These

facts were known to the applicant. He had no reasonable basis to come to
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the conclusion that there was no prima facie case of criminal conduct on the
part of Dramat. Had he been acting reasonably, independenlly and objectively
as the head of the IPID, the applicant could not have come to the conclusion
that there was no evidence implicating Dramat in the commission of criminal

offences, as recommended by Khuba.

51. Similar facts apply to Sibiya. Sibiya had been positively‘ identified by police
officers as being personally present at the operations conducted on 5
November 2010, as well as 23 November 2010. He had also been intricately
involved in the planning and execution of the operation for the arrest of the
Zimbabwean nationals. This included the falsification of the reasons for the
arrest, as being immigration related matters, when it was known by the

!.:J officers concemed that the true reason for the arrest was related to the

alleged murder of a Zimbabwean police officer. Again, the applicant could not

have reasonably believed that there was no prima facie case against Sibiya

based on the facts which were before him.

52. The inescapable inference is that the applicant had an ulterior motive in

seeking 1o clear Dramat and Sibiya of the allegations of criminal conduct
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against them. He sought to pin responsibility to junior officials such as
Maluleke, when 1t is clear that these junior officials were acting under the

direction of Dramat and Sibiya.

The isstes sey out above shall constitute the subject matter of disciplinary

proceedings against the applicant which | have instituted.

Subsequent to the suspension of the applicant, another fact came to light,
which is gross miscanduct standing alone. The applicant caused an amount
of R500 000,00 to be paid to his current attomeys Adams & Adams,
ostensibly in lieu of services yet to be rendered. This is in breach of the
Public Finance Management Act 1 of 1999, which prohibits the payment of a
service provider without proof that such a service provider has rendered
services. Moreover, the present matter ijs about the suspension of the
applicant. It is entirely inappropriate for tﬁe applicant to ulilise public funds for
his private benefit. The applicant was also conflicted insofar as hé was also
an applicant in the application for interim relief. He should have recused
himself from the decision to pay R500,000.00 from IPID funds to his personal
4

/

RIM-0679

A

FV

o N



RIM-0680

G

44

atiomeys. This wilt also form part of the charges which the applicant shall

face.
55, | shall now respond to the allégations contained in the affidavits.
. AD FOUNDING AFFIDAVIT

56. Ad paragraphs 1to 10

It is denied that the averments in the founding affidavit are true and correct. [t
is also denied that the applicant was enfitled to the relief sought in Part A of
the Notice of Motion. At any rate, the application for interim relief in Part A

was struck off.
L 57. Ad paragraphs 11 to 14
| deny that the applicant is entitled to the relief sought in Part B.

58. Ad paragraphs 15 to 18
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Save to note that the IPID is no longer a party to the proceedings, the

allegations are noted,
Ad paragraph 19

It is admitted that on 11 March 2015 the applicant was served with a letter of

intention to place him on precautionary suspension. The balance of the

J

allegations are denied.
Ad paragraphs 20 to 23
60.1. Itis admitted that:-

60.1.1. The notice of intention to suspend the applicant required him

to respond by close of businass on 12 March 2015;

60.1.2. The allegations of misconduct against the applicant concem

his role in the compilation of the IPID investigation report into

N\P

the rendition of Zimbabwean nationals.
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60.1.3. The applicant signed an investigation report on 9 April 2014

pertaining to the rendition of Zimbabwean nationals,
60.2. The balance of the allegations are denied.
Ad paragraph 24 inclusive of sub-paragraphs 24.1, 24.2 and 24.3

61.1. These allegalions are denied.

61.2. There was no “preliminary drait of the reporf' in January 2014, On 22
January 2014 a final report which was prepared by Khuba was sent to
the NPA together with its investigation docket for decision whether or
not criminal charges should be instituted against, among others,

Dramat and Sibiya.

61.3. There is no basis for the statement in paragraph 24.2. The applicant
does not explain what specitically he found to be “unsustainable on the
evidence” in relation to the report of January 2014. The applicant also
misleadihgly omits to mention that the report was accompanied by a full

docket which was sent to the NPA. Since there was a dock&t{.\i@he
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possession of the NPA, it Is improbable that the applicant did not know

that the IPID had discharged its obligation to investigate the matter,

It is also false that the findings and recommendations of Mr Khuba
allegedly inciuded in the ‘preliminary report” were "not included in the
final investigation report'. The truth is that the applicant directed the
exclusion of factual findings and recommendations which implicated
Dramat and Sibiya. Had it not been for the interference of the applicant,
those recommendations which had been made by Khuba would not

have been changed.,

Ad paragraph 25

62.1.

These allegations are denied. | did not “pursue” the suspension of
Dramat or Sibiya. Their suspensions came about as a result of the
information that came to my knowledge regarding their participation in
the rendition of Zimbabwean nationals. The applicant appears ignorant
of the magnitude of the misconduct committed by members of the DPCI
under the direction of Dramat and Sibiya. | should explain the scale and

depth of the problem: Police from a foreign country were allowed entry
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into South Africa to conduct a policing operation, in violation of the
sovereignty of South Africa and without following the correct legal
channels. Suspects were identified and arrested. The reasons for the
arrest were falsified. it was claimed that the arrest was related to the
immigration status of the suspects, when in fact the reasons for the

arrest related to crimes allegedly committed in Zimbabwe, The

suspects were illegally handed over to Zimbabwean police. {t is now a
notorious fact that at least two of the suspects were killed in Zimbabwe
while in the custody of the police of Zimbabwe. This callous act of
facilitating the handing over of people suspected of crimes is not only
criminal but undemines the very foundations of South Africa's
constitutional establishment. Everyone in the borders of South Africa is
enlitled to the right to life, which is protected by the Constitution.
Everyone is entitled to the right to be presumed innocent, until proven
guilty by a court of law, That they may be foreign or suspected of
having committed cimes in a foreign country does not take away their
entitiement to our constitutional protections. In my view the; actions of
the DPCI under the leadership of Dramat and Sihiya resulted in the

denial of these basic rights and freedoms of the affected Zimbabwean
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nationals. It is accordingly irresponsible for the applicant to accuse me
of a “zealous pursuit’ for the suspension of Dramat and Sibiya as if | did
something illegitimate. | have ne reason to pursue the suspension of
any law abiding member of the police. But it cannot be expected that
as the Minister responsible for policing, | should not act to protect South
Africa’s legal position. If | had not acted as | did, it is most likely that the
entire operation would have been swept under the carpet. It is most
unfortunate that the people who are appointed to ensure the protection
of rights of others, such as the applicant, are completely nonchalant
about their duty to police the police and their related duty to protect

everyone on South African soil.

The allegations in paragraph 25.1, 25.2 and 25.3 are not relevant to
this application. They appear to have been included for sensational
reasons. | shall apply for their striking oul ai the hearing of this

application.

Ad paragraph 26

63.1.

The allegations are denied. N
—Y | /
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63.2. The charges against the applicant are not that he issued the
investigative report. The charges are that he was panty {o the alteration
of the report, which he knew te be final. The allegation that 1 have “an
evident agenda” for the removal of Dramat and Sibiya is rejected. My

reasons are explained above.
Ad paragraph 27
64.1. The allegations are denied.
64.2. !have explained my reason for the suspension of the applicant above.

Ad paragraph 28, inclusive of sub-paragraphs 28.1, 28.,1.1, 28.1.2 and

28.2
65.1. These allegations are denied.
65.2. The correct facts have been set out above,

Ad paragraph 30
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| deny the allegation that | do not have the power to suspend the executive
director of IPID. It is admitted that the independence of IPID is guaranteed by
Section 20~6(6) of the Constitution. It is denied that the mere existence of the
power {o suspend the executive director of IPID threatens the constitutionally
guaranteed independence of IPID. It is denied that the power to suspend the
applicant was exercised unlawfully or for any ulterior or improper purpose.

Also, it is denied that the decision is not rational or is unreasonable.
Ad paragraph 32

Section 206(6) of the Conslitution clearly contemplates that the independent
police complaints body must be established by national legislation. Therefore,
the nature and degree of independence must first and foremost be
guaranteed by national legislation. The IPID Act adequaiely protects the

independence of IPID.
Ad paragraphs 33, inclusive of sub-paragraphs 33.1, 33.2, 33.3 and 33.4

The allegations are admitted,
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Ad paragraph 34

It is denied that the findings referred to in this paragraph are of any application
to the facts of this case. It is unhelpful to draw artificial parallels between the
OPCi and IP!D. Also unhelpful is the attempt to transpose Constitutional Court
authority which applies to the DPCI. IPID is not the DPCI. The findings of the
Constitutional Court made in the context of the DPCI do not have automatic
application to |IPID. Any attack on the legislation regulating IPID must be
considered in the light of its own unique history; the constitutional function af

IPID; and the contents of the statute which sets up IPID. | shall do this below.
Ad paragraph 35

These comments are noled. They are however not relevant in relation to

IPID.
Ad paragraph 36

These allegations are noled. They are not relevant to IPID.

Ad paragraph 37 \j\@ \(<
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It is admitted that IPID must be independent frem the SAPS. It is illogical to
state that independence from the SAPS “must Include the Minister of Police”,
because he is “politically responsible for the SAPS'. The claim that the
Minister's executive and political interests are “bound to the fate of the SAPS’
Is clearly absurd, The fact is that under the South African Police Service Act,
1985, the police are accountable to the Minister. The Minister has the primary
responsibility of ensuring that the police comply with the law and the
Constitution, Furthermore, the primary purpose behind the establishment of
IPID is to investigate police conduct. Both IPID and the police are uliimately
under the political responsibility of the Minister of Police. This structure is
envisaged in section 206 of the Constitution, which locates IPID under the
seclion whose heading clearly deals with political responsibility of the Minister
in relation to the police. it is therefore wrong to conflate the institution of the
SAPS with the Minister. The police account to thé Minister. This does not
mean that the Minister and the SAPS are one and the same thing as is

wrongly suggested by the applicant.

Ad paragraph 38
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~ The allegations are noted. [t is submitted that these allegations have no

relevance to the facts of this case.

Ad paragraph 39

These allegations are noted. They are not relevant to the facts of this case.
Ad paragraph 40

These allegations are denied. The power to suspend the applicant is implicit
from the power vested upon the Minisier to remove the head of IPID on
grounds of misconduct. | do not understand the allegation that “there is
currently no law which empowers the Minister to suspend the executive
director of IPID while meeting the requirements of a constitutionally
acceptable suspension power'. The law which empowers the suspension of
the head of IPID is the IPID Act. This Act allows the Minister to remove the
head of IPID. A suspension is a lesser power to the removal power. It is also a
necessary power to the exercise of the power of removal. The IPID Act does

not conflict with the Constitution. It gives effect to it. The authorities referred to
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by the applicant do not apply to the facts of this case. This will be fleshed out

in full during the argument of this case.
Ad paragraph 41

} do not know what is meant by these allegations. The applicant was
suspended for misconduct. He was not suspended for protecting the
independence of IPID. No reasonable member of the public could possibly
come to the conclusion that a suspension of a person for committing
misconduct would threaten the independence of an institution such as the
IPID. The converse Is in fact true. Any reasonable member of the public
would support the decision 1o suspena a person who is suspected of having

committed the offences that the applicant is charged with.
Ad paragraph 42

These allegations are noted. They have no bearing on the facts of this

matter.,

Ad paragraph 43
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These allegations are denied.

Ad paragraph 44

50

These allegations are denied. It is specifically denied that the decision by the -

Minister to suspend the applicant constitutes administrative action in terms of

PAJA.
Ad paragraphs 45 to 47

These allegations are untrue. | have explained the reasons for the
suspension of the applicant. The applicant does not explain these “illegitimate
political reasons”. For the record, there are no political reasons behind my
decision to suspend the applicant. The reason behihd my decision is to
protect the institutiona! integrity and autonomy of IPID and to ensure that
there is compliance with the laws of the country and its constitution, There is a
prima facie case of misconduct against the applicant. There is no basis for the
allegation that my decision constitules abuse of power. It is the applicant who

was abusing his power at IPID. It was absoiutely vital for me to step in, when |
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did, to protect IPID from further institutional wreckage in the hands of the

applicant.

Ad paragraphs 48 and 49

The allegations are noted.

Ad paragraph 50 inclusive of sub-paragraphs 50.1 and 50.2
82.1. The allegations are denied.

82.2. Particularly, it is false for the applicant to state that the IPID did not
recommend the prosecution of Sibiya in its report to the NPA. It did.
The problem is that the applicant personally disagreed with the decision
to prosecute Sibiya. | cannot speculate on his reasons for doing so.
His disagreement! was not based on any reasonable grounds.
Nevertheless, because he was holding the position of Executive
Director, the applicant could order his underiings around to alter the

contents of the report to achieve his improper ends.

Ad paragraphs 50.3 to 50.4
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83.1. These allegations are false.

83.2, The applicant knew full well that in its January 2014 report IPID had
recommended the prosecution of Dramat and Sibiya. There is no
reason why he did not mention this to their attomeys when the alleged

requests were made.
Ad paragraph 51 including sub-paragraphs 51.1 to 51.6
84.1. These aliegations are false. The applicant was aware of the following.

84.2. The factual existence of the January 2014 report of IPID, which had

been sent to the NPA for decision;

84.3. That the report recommended the criminal prosecution of Dramat and

Sibiya;

84.4. That he had changed the recommendations in the report in order to

ns

84.5. That he had instructed Khuba to retrieve the report from the NPA; and o

save Dramat and Sibiya from prosecution;
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That IPID had prepared a full docket on the matler, which was also
retrieved from the NPA. There was no reason for this if the applicant

simply wanted an appraisal of the status of the investigation.

it is false that the January 2014 report was “subject to consideration
and review by Sesoko as well as mysell’ as the applicant alleges. The
January 2014 report could never have been the subject of review by
Sesoko and the applicant. It had already been submitted to the NPA by
January 2014. The applicant was also not employed at IPID by January
2014 when the report was submitted to the NPA for decision. He only
became employed in March 2014. | repeat that elsewhere the applicant
stated that he was never aware of the January 2014 repon, at all. Yet,
in this paragraph he claims that he ‘“considered and reviewed” the
report. Also, he has claimed that he only made superficlal changes to
the report, which is in confiict with his statement that he considered and

reviewed the repon in light of some evidence he claims came to light.

The allegation that the changes to the report were made at the instance

of IPID are also false. It was the NPA that requested certain additional
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information, That did not mean the January 2014 report should be
changed. It simply meant that the docket should be supplemented in
relation to the additional information which was outsianding, at that
stage. This is nommal prosecutorial practice, But it did not justify a
wholesale alteration of the report which was ready for prasecutorial

decision.

84.9. It is notable that in paragraph 51.5 the applicant appears to admit that
he revised the report that was prepared by Khuba, However, in the
interview conducted by Werksmans Attomeys, the applicant denled any
knowledge of the January 2014 report. He also denied any substantive
changes tfo the report prepared by Khuba, instead claiming falsely, that

the only changes which he effected were superficial.

84.10. The applicant is not telling the truth conceming the involvement of the
NPA. The correct sequence of events is that the NPA received the
January 2014 report in its final form with its final recommenda'tions. it
is therefore misleading to claim that the NPA "“had access to the

preliminary reporf’. The NPA had been given the final report on the

W€
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basis of which a decision had o be taken whether to prosecute or not.
The applicant elected to instruct the withdrawal of the January 2014

report from the NPA in arder for him to ensure that it was changed.
Ad paragraph 52
85.1. These allegations are false.

85.2. When the applicant prepared the information note on 10 March 2014, it

was incumbent upon him to disclose fully the following facts:-

85.2.1. the IPID had submitied a final report to NPA for decision by

January 2014;

85.2.2. he had instructed the retrieval of the report and the docket

from the NPA and the reasons for that decision;

85.2.3. he had told IPID officials to make changes to the January

2014 reponrt and the reasons for making those changes;

RIM-0697

o




RIM-0698

62

85.2.4. the March 2014 report was in fact a new report which

contradicted the January 2014 report in material respects.

85.3. The applicant did none of the above. To this extent | was entitled to

conclude that he had misled me.
Ad paragraph 53

The applicant's willingness to account to Parliament after the subject of the
ilegal renditions came to Iighf was itself disingenuous. At no stage prior to
March 2015 did the applicant see it fit to attend Parliament and explain the
existence of the two reports. This is despite the fact that the applicant had
been aware since at least March 2014 of the two reports, since the second
report was generated at his instance. The request to brief the Parliamentary
Committee on Policing was an attempt to perpetrate a false narrative
regarding these two reports. In any event, if the applicant genuinely intended
to explain himself regarding these two reporls, he could have done that in
wriling and there was no reason why he did not inform me first about these
iwo reporis. As matters stand, in any event, the explanation which the

applicant would have given to the Parliamentary Commitiee is false. It has
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been repeated under oath in the current application. The reliance on section
7(12) of the IPID Act is misplaced. The applicant was never requested by
Parliament to provide any information regarding the activities of IPID, The
applicant made the request to addres$ Parliament. If the applicant would
have repeated what is contained in the founding affidavit, clearly he intended

to lie to Pariament. The request was also a deliberate attempt to undermine

my authority. To suggest that | have negated my responsibility by not
requesting the applicant to furnish me with the report on the actlivities of IPID,
particularly in relation to the illegal rendition, is nonsensical. | requested the
applicant to provide me with information regarding the rendition. He misled me
in his response. He failed to disclose the full circumstances that qbtfained

regarding the alteralion of the January 2014 report.

87. Ad paragraph 54

87.1. These allegations are denied.

87.2. It is notable that the applicant admits to having instructed a junior
official not to attend an enquiry, of which ha was fully aware that it had

been initiated by me as the Minister. The applicant appears 1o believe
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that he is not answerable to anyone as head of IPID. This belief is
founded on a completely wrong understanding of the constitutional set

up, which places IPID under the political responsibility of the Minister.
Ad paragraph 55
88.1. These allegations are denied.

88.2. The mere fact that Werksmans Aftorneys, a law firm completely
independent from government, conducted an investigation, cannot

sensibly be viewed as intefference with the work of IPID.
Ad paragraph 56
89.1. These allegations are denied.

89.2. | did not interfere with the operations .of IPID or its independence. |
have simply taken steps with regard to the illegal conduct of the
applicant. There is no basis for the claim th‘at' the suspension of the
applicant amounts to interfering with the independence of IPID. The

applicant has committed misconduct, for which he must be held

MM
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accountable. The law as it presently stands permits me to take steps

towards the removal of the applicant from office.

90, Ad paragraph 57

90.1. These allegations are not understood.

80.2. The applicant has been suspended for committing gross misconduct.
He has not been suspended for doing his work as head of IPID. By the
suspension of the applicant, no investigations of IPID as an institution

have been interfered with.

81. Ad paragraph 58

‘These allegations are irrelevant, scandalous and vexatious. They stand to be

struck out. At the hearing of this application | shall apply for their striking out.

92. Ad paragraph 59

92.1. 1deny these allegations.
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92.2. By his own admission the applicant has interfered with the investigation
by refusing to pemit Khuba to attend an interview with Werksmans

Attomeys.

93. Ad paragraphs 60 and 61

93.1. The allegations herein are denied.

93.2. | am informed that the contents of Data Box 6, which was removed by
the applicant from the offices of Sibiya, included evidence of email
communicétion and other correspondence between the Zimbabwean
police officers and Sibiya and Dramat on the other hand. This evidence

would have been cleary incriminating as against Sibiya and Dramat. If

s, ¥

the applicant intended to presetve the evidence, he should have made
a duplicate copy of any electronic material 1o be removed from any
office. He did not make any duplicate copy. The result is that, at this
point in time, crucial evidence appears to have gone missing. The
applicant has failed to disclose to this court, on oath, in full the contents
of Data Box 6, which are in his possession. It is also strange that the

applicant, being the most senior official at IPID, found it necessary that
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he should personally retrieve electronic evidence from the office of
Sibiya. | would have imagined that junior officials would have been
sufficiently capable of executing such tasks. The applicant is invited to
disclose to this court the full contents of Data Box 6. He is also invited
to make available such contents to this Court and to provide an
explanation why he has not retumed the file to IPID after his
suépension. That file is not the personal property of the applicant. if it is
evidence intended to be used for official purposes, it must be in the

possession of IPID not the applicant, who is presently on suspension.
Ad par@graphs 62 and 63
These allegalions are denied.
Ad paragraphs 64 and 65
95.1. These allegations are denied.
95.2. Argument shall be made at the hearing of this matter in due course.

Ad paragraphs 66 to 75
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86.1. These allegations are denied.

896.2. | am advised that these allegations, in any event, have become
immaterial in view of the fact that the notice of motion has since been

amended.

| shall now proceed to deal with the allegations contained in the

supplementary affidavit.

AD SUPPLEMENTARY AFFIDAVIT

98.

99.

Ad paragraphs 1ta 7

Save to deny that the allegations in the supplementary affidavit are true and

correct, the allegations are noted.

Ad paragraphs 8 to 11

99.1. These allegations are denied.
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99.2. They have been covered sufficiently in my response to the founding

affidavit.
100. Ad paragraphs 12 and 13

| persist with the allegation that the applicant can be suspended under Section

6{6)(a) of the IPID Act. The applicant is employed in terms of a contract of
employment. The employer is entitled to suspend an employee for
misconduct. In this case the applicant can also be suspended by virtue of the

IPID Act.

101. Ad paragraph 14

These allegations are denied.

102. Ad paragraphs 15 and 16

The fact that tPID is independent does not mean that IPID employees,
including the applicant, are not accountable. In temns of the Constitution, IPID
falls under the political responsibility of the Minister, 1t is admitted that | may

not interfera in the investigations of IPID. But that is not what transpired here.
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Here, the applicant committed misconduct. It was my responsibility to take
steps to deal with the misconduct of the applicant. It would have been
irresponsible not to take any steps against the applicant, in view of the

seriousness of the charges of misconduct against him.

103. Ad paragraph 17

103.1.1 do not understand the ailegation that IPID was ‘perceived” to be
“toothless”. The fact that the legislature decided to introduce a specific
Ac! for IPID does not mean that IPID was toothless. In any event, the
account provided in this paragraph fails to provide a proper histarical

context {o the establishment of {PID.

103.2. The proper historical account is this.
103.2.1. The Independent Complaints Directorate (“ICD™), which is
the predecessor to the present IPID, was established in

accordance with the provisions of section 222 of the Interim

Constitution, 1993. That section provided:-

W
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“There shall be established and regulated by an
Act of Parliament an independent mechanism
under civilian control, with the object of ensuring
that complaints in respect of offences and
misconduct allegedly committed by members of
the service are invesligated In an effective and
efficient manner.”

The Act of Parliament contemplated by section 222 of the
Interim Constitution was the South African Police Service Act
68 of 1995. Chapter 10 thereof (which has since been

repealed) established the ICD.

An important feature to section 222 of the Interim
Constitution was that the independent complaints
mechanism contemplated therein would be placed under
civilian control. The Minister, being a politician, is the civilian
oversight mechanism contemplated by the Interim

Constitution.

But there was a structural problem with the location of the
ICD. While the ICD was meant to investigate the police, it

was located structurally and statutorily within the police

RIM-0707
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103.2.5. Section 206 of the Constitution, 1996 placed IPID under the
political responsibility of the Minister. The section is headed
“Political Responsibility”. In section 206(1), it is provided that
a Member of the Cabinet must be responsible for policing.
The Member of Cabinet must also determine national and

policing policy after consultation with provincial governments

and taking inlo account needs and priorities of the provinces

as determined by the provincial executives.

103.2.6. Provincial executives are responsible for specific policing
functions. In section 206(6), it is envisaged that provincial

executives may lodge complaints relating to offences

committed by or members of the police service in a particular
province, Once such complaints are received they would be
investigated by “an independent police complaints body

established by national legislation”.

103.2.7. While it is clear that the Constitution contemplated that the

IPID would be under the political responsibility of the
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Minister, it did not address the problem of the institutional
separation of IPID from the police. This was necessary for

the effective discharge of the mandate of IPID.

The enactment of the IPID Act was intended, among others,

RIM-0709

to achieve the clear separation legislatively and otherwise,

between the police and the body established to investigate
the police. It was not intended to establish a body which is
unaccountable and reports 1o no-one. Like the Constitution,
the IPID Act proceeds from the premise that IPID is politically

responsible to the Minister.

The legislation creates sufficient safeguards for

independence of IPID.

First, section 4 clearly states that IPID functions
independently from the South African Police Service. It also

provides that each organ of State must assist the directorate

to maintain its impartiality and to perform its functions

o

effectively. This includes the Minister.
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Second, in section 6 the Minister does nat have care
blanche authority to appoint the Executive Director. The
appointment is subject to a decision by the sub-committee of
the National Assembly to confirm or reject the nomination by
the Minister. If the sub-commiitee of the Nationa! Assembly
rejects a nomination by the Minister, clearly that appointment
will not be confirmed. Section 6(6) provides that the Minister
may remove the executive director from office on account of
misconduct, il health or inability to perform the duties of that
office effectively. This provision does_ not authorise the
Minister to act arbitrarily or capriciqusly. The powers of the
Minister are constrained by the requirements of legality,
reasonableness and procedural faimess which are contained

in the Constitution and other applicable legislation.

Third, the Executive Director has complele autonomy and
control over the functions of the IPID. The responsibilities of
the Executive Director, which clearly illustrate the fact of

independence, are set out in section 7 of the Act. Section
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7(4) empowers the Executive Director to refer criminal
offences revealed as a result. of an investigation to the NPA
for criminal prosecution and notlify the Minister of such
referral, There is accordingly no duty upon the executive
director to obtain Ministerial approval when reports are made
to the NPA. Similarly, if ihe NPA elects to institute a criminal
prosecution, it is not required to obtain any approval or
permission from the Minister. It is only required to notify the

Minister of its decision by virtue of the provisions of section

7(5).

103.2.13.

Fourth, section 24 grants investigators of IPID wide and
untrammelled powers of investigation. There is no scope for
ministerial interference in the exercise of such powers.
Investigators do not report to the Minister. They report o the
execulive director of IPID. The powers of IPID and iis
investigators should also be seen in the context of seclion 28
of the IPID Act. in terms of section 28(1)(g) IPID may

investigate matters of corruption within the police either on its

RIM-0711
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initiative or from a complaint from any member of the public.
Section 28(2) also empowers [PID to investigate matters

relating to systemic corruption involving the police.

103.2.14, Fifth, the Executive Director is fully accountable for the

finances of IPID within the parameters of the PFMA.,

103.2.15, Sixth, the Minister is required to consult with the executive
director when making regulations regarding the
implementation of this Act. This is buttressed by section
34(3) which specifies that it is the Executive Director who
should submit regulations to the Minister relating to the

implementation of the Act.

103.3.Clearly therefore, the independence of IPID is constitutionally and
statutorily protected. The power of the Minister o remove the head of
IPID does not intetfere with the independence of IPID as an institution.
The power is circumscribed by the explicit limitation of the instances
when the Executive Director may be removed. It is also constrained by

law, which prescribes that the Minister cannot act arbitrarily or without )
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procedural faimess. The intrusive legislative proposals contained in the
applicant'’s cumbersome notice of motion are therefore unwarranted

and should be rejected.
104, Ad paragraphs 18 to 24

*[Z_,'}‘ These allegations are nbled. Reference is made to the provisions of the

legisiation itself.
105. Ad paragraph 25
105.1. The allegations herein are not understood.

.\ 105.2. The applicant has made no allegations that he was under any undue
political pressure to take any decision relating to investigations. The
institutional independence of IPID is protected by its Iegislation.lThe
fact that IPID must report and account for its activities to the Minister,
cannot reasonably be construed as interfering with its independence.
The Minister has no role to play in the investigative functions of IPID.,

The power to remove the head of IPID from his position, vested upon

RIM-0713
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the Minister by legislation, cannot possibly be seen as improperly
interfering with the functioning of IPID when construed in the context of
the legislation as a whole. In terms of the Conslitution IPID falls under
the political responsibility of the Minister of Police. The discipline of the
Executive Director is a matter to be left to the Minister because IPID
(l./} accounts to the Minister. IPID does not fall under the political
responsibility of Parliament in terms of the Constitution. It would be
most improper for this Court to proclaim that Parliament should now
assume political and operational responsibility for IPID, when the
Constitution does not say so. Institutionaliy, the applicant’s proposals
are also unworkable. The operational workings of Parliament are simply
not designed to deal with the day to day matters of operations and
- discipline of officials such as the applicant, If Parliament is to play such
a role, that is a matter for a deliberative legislative process to work out,

not this Court to impose.

- 105.3. The facts of this case demonstrate exactly why the Minister should be
in a position to take action, such as a suspension, when someone in

the position of the applicant abuses thelr authority to the detriment of
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an organisation such as IPID. It is difficult to speculate on the degree of
organisational harm which could have been visited upon IPID by the
applicant had he not been called to account by the Minister. But it ié
clear that such harm would have been profound and perhaps

irreversible.
Ad paragraph 26
106.1. These allegations are denied.

106.2. This is not a reasonable interpretation of the legislation, read in the

context of the Constitution.
Ad paragraphs 27 and 28
107.1. These allegations are denied.

107.2. Specifically, it is denied that the purpose of the request to Werksmans
was to investigate why “a different conclusion to the preliminary

version” of the rendition report was reached. The court is respectfully

B



RIM-0716

80

referred to the terms of reference for the comect mandate of

Werksmans.
108. Ad paragraph 29
. 108.1. These allegations are denied.

108.2. There is absolutely no threat to the independence of IPID simply
because the applicant's personal conduct is under investigation. It is
false to claim that the investigation by Werksmans was designed “to
repeat (PID's investigative work’. Werksmans investigated the
misconduct of the applicant. The misconduct of the applicant is not the

same thing as the investigative work of IPID as the institution.
109. Ad paragraph 30
109.1. These allegations are false.

109.2. The applicant has perpetuated a false explanation throughout when
claiming that there was a preliminary and a final report. He has done

s0, being fully aware that the January 2014 report was final. In his

A
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affidavits before this Court he persists with his falsities, despite the
clear objective evidence which contradicts the lie he has been telling.
What is particularly conceming is that the applicant has never once
disclosed the fact that the NPA was given a full investigative report,
together with a full docket ready for decision whether to prosecute or

not. Also concerning Is the fact that the applicant has never disclosed

the instruction given to Khuba to remove the docket from the NPA
when the very purpose of placing the docket before the NPA was for a

decision to be taken whether to prosecute or not.
110. Ad paragraphs 31 and 32

‘ 110.1. The applicant misconstrues section 7(2) of the IPID Act. That section
applies when the head of IPID has been requestedAby Parliament to
provide a report on its activities. The applicant has not referred to any
request by Parliament in this regard. 1t is the applicant himseif who
offered to report to parliament. This offer was however not genuine. It
was deliberately designed to conceal the truth. | do not understand the

allegation of an “open ended investigation." The investigation at any
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rate is now complete. Of relevance for the applicant is that the report
recommends that he should be charged with misconduct, which

process s underway.

The applicant is not being truthful in claiming that the reason Khuba
was not allowed to consult with Werksmans Atiomeys was the concem
for the independence of IPID, The true issus is that the applicant knew
that if Khuba consulted with Werksmans, the truth would be revealed.
Indeed, the evidence given by Khuba to Werksmans cleartly shows that
in January 2014 a final report was prepared, and handed over to the
NPA for decision a fact which was disclosed {o the applicant. It is also
clear that the applicant purported to revisit the January 2014 report In
March 2014 and out of that process a new version appeared. It is also
clear that the new version was prepared at the instance of the

applicant.

Ad paragraph 33

These allegations are baseless. There was no reasonable basis for the

applicant to refuse permission to Khuba to consult with Werksmans Attomeys
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The applicant knew that what was at stake was his misconduct, not the
independence of IPID. On the objective facts, it is clear that the applicant had
“underhanded molives and an intention to act improperly when he refused fo
allow Mr Khuba to consult with Werksmans Attorneys”. This is demonstrated
by the conflicting versions given by the applicant and Khuba to Werksmans
Attorneys. The only reasonable inference is that ihe applicant's intention was

to suppress the evidence of Khuba so that it never comes to light.
Ad paragraph 34

These allegations are rejected. If the applicant did not want to give evidence
to Werksmans, he was at liberty to do so. He cannot, having submitted
himself to the interview, seek to complain about the very fact that he attended

the interview.
Ad paragraphs 35 to 37
These allegations are denied.

Ad paragraphs 38 to 41
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114.1, These allegations are rejected.

114.2.1 am aware of at least three investigations involving high ranking police
officers which are being investigated by IPID. That is because IPID is
required to notify me when a decision has been taken to refer a matter

L to the NPA. In none of those investigations have | ever attempted to

influence the decision making process on the part of IPID. It is
statutorily and consfiitutionally impossible for me o influence the
direction taken by IPID. In any event, in all three investigations, IPID
already took decisions regarding whether criminal charges should or

should not be preferred,

6) 114.2.1.  In one case, IPID decided that criminal charges should be
preferred against a high ranking police officer. Those
criminal charges were subsequently preferred by the NPA,

without any reference to me or any member of cabinet.

114.2.2. In another case the Director of Public Prosecutions of Kwa-

Zulu Natal declined to prosecute. Again, this had no

N
bearing on me as the Minister or any member of cabinet for \<
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that matter. That matter was subsequently re-investigated
by IPID and a fresh decision was taken to refer the matter
to the National Director of Public Prosecutions for a fresh

decision. The decision of the NDPP is awaited.

The third matter is the matter relating to the rendition of the
Zimbabwean nationals. As things currently stand, a
decision is awaited from the NPA. It will be noted from this
that other than receiving reports in terms of the IPID Act, |
have absolutely no role fo play in the flow of information or

communication between IPID and the NPA.

114.3. Despite the suspension of the applicant, IPID has continued with its

investigations and where appropriate it has referred matters to the NPA

for its decision, It is not possible for me to interfere in any of the

decisions between IPID and the NPA.

115. Ad paragraph 41
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The applicant appears to forget that all these three investigations started
before he was appointed to head the IPID. They were conducted by many

dedicated investigators at IPID. At no stage did any of these investigators

complain of any political interference. Even after the applicant assumed his

position at IPID, he continued with those investigations, interacting regularly
as he should have with the NPA. | have never at any stage interfered with the
decision making process by {PID, After the suspension of the applicant, IPID
has continued doing ifs work under its legislation and, where necessary,

referring matters for decision to the NPA.
Ad paragraph 42
116.1. These allegations are denied.

116.2. The applicant appears to labour under the belief that only he is capable
of establishing relationships with other law enforcement institutions,
including the NPA and the HAWKS. The fact of the matter. is that the
legal system requires such co-operative arrangements to be

established for effective crime fighting. The suspension of the applicant

does not mean that the institution stops functioning. JM\@
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117. Ad paragraph 43, inclusive of paragraphs 43.1 and 43.2
117.1. These allegations are denied.

117.2. There are no investigations causing embarrassment to the Minister or

other high ranking officials which have resulted in me taking a decision

\K’J to suspend the applicant. As stated befare, in one matter involving a
provincial commissioner, the Provincial Directorate of Public

Prosecﬁtions refused to prosecute. That matter now rests with the

National Director of Public Prosecutions. | do not know if the NDPP will

prosecute or not. Nor am | concemed. These matter have very little to

do with me.

\_i} 118. Ad paragraph 43.3

The allegations herein are scandalous and vexatious. They are also not
relevant to this application. They fall to be struck out. An appropriate

application shall be made at the hearing of this matter,

119. Ad paragraphs 44 to 48
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It is denied that the applicant is entitled to the relief souf;ht. Further argument

shail be made at the hearing of this matter.
120. Ad paragraphs 49 to 50

it is denied that there is a basis for an expedited hearing in this matter. It is

noted that the disciplinary enquiry against the applicant had commenced with
the applicant receiving a charge sheet. It is being chaired by a senior
advocate of the Johannesburg Society of Advocates. | shall be guided by his
findings and recommendations with regard to the further steps o be taken in
the matter. My views are that there is a prima facie case of gross misconduct.
But it is up to the independent chairperson to decide whether or not a case

has been made on a balance of probabilities.

DEPONENT

121. The application stands to be dismissed with costs.

| hersl:ﬁy certify that this affndavg\was signed and swom 10 before me at
S, 6 on this the |2 % day of MAY 2015, by the deponent who
acknowledged that he knew and undersiood the contents of this affidavit, had no
objection to taking this oath, considered this oath to be binding on his conscience

W



and who uttered the following words: “I swear that the content

true so help me God",

Name:;
Address:
Capacity:

—comgit
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f this affidavil are

KAGISO VINCENT KGATLA

R (RSA
MKHABELA HUNTLEY ADEKEYE NG,
Block C, 7 £lon Road, Sandhurst, 2195
PO Box 1049, Gailg Manor, 2052
Docex 20, Nefson Mandela Square
Telephona : 011 783 8020 Fax : 011 783 3842
Website: www.mhalaw.co.za
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IN THE DISCIPLINARY HEARING

in the matter between:

THE MINISTER OF POLICE e
(independent Police Investigative Directorate) Employer

and

ROBERT McBRIDE Employee

CHARGE SHEET

Charge 1

During or about March to April 2014, you Instructed and/or advised Mr Innocent
Khuba to aiter the recommendalions contained in the final report dated 22
January 2014 to the National Prosecuting Authority (“the NPA") in respect of
complaint number CCN2013030375 (“the report”). The report covered the Issue

of the rendition of Zimbabwaan nationals to security officers of Zimbabwe by

- ceriaiii members of the South African Police Service. You also in addition to the

alteration of the recommendations, deleted from the oariginal report or omitted
from the second report ("March 2014 report"') incriminating facis or evidence

impYicating Dramat and Sibiya in the renditions of Zimbabwean nationals,

- alternatively you instructed Khuba or Sesoko or both to delete or omit such

incriminating facts or evidence.

| |
\%\N’ b
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The specific respects in which you instructed and/or caused the alteration of
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the report are the following:

2.1

2.2

2.3

2.4

The findings and recommendations in respect of Mr Anwar Dramat. The
original final report to the NPA recommended the eriminal prosecution of
Mr Dramat, After your improper interference, the ‘new report

fecommended that there should be no criminal prosecution of Mr

Dramat,

The findings and recommendalions In respect of Mr Shadrack Sibiya, In
the original final report to the NPA it was recommended that criminai
charges be pursued against Mr Sibiya. Subsequent to your improper
interference the *new report” recommended that there must be no

criminal charges ptrsued against Mr Sibiya.

The findings and recommendations in respect of the other three junior

officars, Makoe, Radebe and Nkosi that they be crim inally charged were

_altered and no mention of their names is found in the “new report" g ™

Your conduct aforesaid Constituted an improper interference with the
administration of justice as you intended to defeat the ends of justice by
‘ensuring that Ueutenant-General Dramat; Major-General Sibiya and the
three other junlor officers are not criminally charged desplts the
recommendations by the IPID report that was signed by Innocent Khuba

on 22 January 2014, and submitted to the Nationa| Prosecuting Au ority

i

1
1
H

1
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(“NPA™ by Innocent Khuba and his Investigation team for a warrant of

arrest to be issued against the aforesald officers and for criminal

presecution to be initiated against them.

P Y

Charge 2

3. During March 2014 you instructed Innocent Khuba to coliect the docket which
gontained the IPID report dated 22 January 2014, and on 18 March 2014

another report which makes no reference to the original report of 22 January

-—

2014 was signed by Khuba, yourself and Sescka purporting fo alter the findings i
of the original report. In the new report, critical and material information which
implicated Lieutenant-General Dramat and Major-General Shhiya was omitted
for no reason other than fo unduly influence the decision of the NPA on whether

or not to prosecute.

4. The alfering of the orlginal report and the deletion of matertal facts implicating
.u.} ' Liettenant-General Dramat and Major-General Sibiyq v..fithout referencfa.to the
original report was intended to create the impression that the 18 March '20’14
report was in fact the final report, when you knew or ought to have known that
In law once the IPID had submitted its report o the NPA for a decision in terms
of the IPID Act, the production of the new repost contradicting the original report !

is untawful and constitutes undue influence and therefore improper:

4.1 You were aware that the report submitied by the Independent Pafice

P e

Investigative Directorate (“IPID") to the NPA In January 2014 was {inal.

7w
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4.4

4.5

Charge 3

1T ke www —

You were aware that the reason it had been handed over to the NPA

was for a decision to be made as to the prosecution or otherwise of the

persons implicated In acts of criminality mentioned in the report.

You were aware that the [PID had discharged its duly in relation to the

investigation and the recommendations were final,

You failed to inform the NPA that you had altered the original report or
-

that you have produced a new contradictory report; and

By failing to Inform the NPA about your conduct aforesaid, you sought to
mislead the NPA with the sole purpose of interfering with its

administration of justice.

5. In your letter of 26 November 2014, purporting to reply to the request by the

Minister of 24 November 2014, you withheld the existence of the original final

report and created the false Impresslon that the only report which existed was

“the new report” which had been revised under your instruction. Your conduct

was intended to misrepresent to the Minister the true state of facts which

constitutes gross misconduct and/or gross dereliction of duty.

Charge 4

W5
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After the Minister initiated an enquiry, having appointed Werksmans attomneys

to conduct same, yout instructed Mr Khuba not to attend an interview which had

been arranged by Werksmans' attorneys. Your conduct aforesaid was intended

to interfere with the investigation conducted by Werksmans.

Charge 6

During January and February 2015 respactively, you intenfionally, altematively,

grossly negligently misrepresented fo Lieuterant-General Dramat's and Major-

General Shadrack Sibiya's attomeys that Dramat and Siblya had been cleared

by the IPID report in the Zimbabwean rendition Investigation when you knew or
ought to have known that IPID had submitted its final report in January 2014 to
the NPA for NPA to prosecute or make a decision fo prosecute Dramat, Sibiya

and other officers implicated in the report.

Charge 7 -

You have lied to the investigators ("Werksmans”) when they interviewed you in
that you told the investigaiors that you have never seen the January 2014 report
and that you only saw the second report ("March 2014 report”) which you signed
on 18 March 2014, whereas in your founding affidavit deposed to by yourself
on 12 March 2015 you attached both reports and alleged that a thorough

analysis of the evidence was done before the drafting of the second report and

W7
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that the conclusions reached in the first report, which you called an Interim

preliminary report were not sustainable.

' Charge 8

S,

You have made yourself guilty of gross insubordination when you sought to
bypass the Minister of Police by requesting permission from the Chalrperson of
the Parliamentary Portfollo Commities on Police fqr you fo address the Portfolio
dommiitee directly on the existence of the two IPID conflicting reports on the
illegal rendition of the Zimbabwean nationals; similarly you made yourseif guilty
of gross insubordination when you instructed officials within IPID, l.e. Khuba

and Sesoko not to cooperate with the Minister's commissloned investigation

conducted by Werksmans Attomeys.

in respect of all the above allegations:-

You violated section 206(6) of the Consfitution, which guaraniees the
Independence of IPID from the police. Your decision to instruct Khuba or
Sesoko or both or made the alferation of the report was calculated to or likely

to undermine the independence, impartiality and efiectiveness of IPID in

relation to the police.

You violated sections 4(1) and (2) cof the independent Police Investigative
Directorate Act 1 of 2011 {“the Act") which guarantees the independance of

IPID from the police, in that the effect of your decision was to protect members

. e mA s e atam s
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of the South African Police Service implicated by the IPID origina! and final
report dated 22 January 2014 from prosecution by the NPA.

Yau attempted to defeat the ends of justice in that whereas you were aware
that IPID has submitted its final report fo the NPA In January 2014 for the NPA

to make a decision on whether fo prosecute those implicated in the report, you

" recalled the docket with the report from the NPA on or about 5 March 2014 with

the sole purpose of altering the findings and recommendations of the orginal
report and delete ar omit incriminating evidence from the original report in order

to project those implicated In the original repot.

You violated the provisions of section 179 of the Consfitution which guamnteeé
the independence of the NPA in that you interfered and/or sought to interfere

with the performance of prosecutarial functions by the NPA.

You abused the powers vested in you by virtue of the provisions of section 7 of

the Act.

Accordingly, you should be found gullty of all of the above mentianed charges

prefened against you.

Dated at Johannesburg on this the 6t day of May 2015

~ " WR Mokhari SC
Initlator and Pro-Forma Prosecutor

| W
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i OF ZIMBABWEAN NATIONALS
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1 GLOSSARY OF TERMS

+ Act - Independent Poilca Investigative Directorate Act 1 of 2011

s Angus - Glen Angus

s Baloyl - George Baloyl., Deputy Director of Public Prosecutions, North Gauteng .., 5., .,
= Brig - Designated Rank of Brigadier in the SAPS

e Chauke - Advacate Chauke, DPP for South Gauteng

= Criminal Procedure Act - Criminal Procedure Act No.51 of 1977

. = DDPP - Deputy Director of Publlc Prosecutions
A ' = Dacket- Dlepsioot 390/07/2012
N = DPCI - Directorate for Priority Cime Investigation

T « DPP - Director of Publle Prosecutions
B » Dramat - Leutenant- General Anwa Dramat
s Dube - Gordon Dube
s« DZP - Dispensation for ZImbabwean Project
—_— « _ First Report - IPID Report dated 22 January 2015 élgned by Khuba
' s IPID - Investigative Pollca Investigative Direciorate ——— [
+ Immlgration Act - Immigration Act No.13 of 2002 '
+ Investigator - means a person appointed under Sectlon 22 of the Act
» Jawuke - Mr Petrus Jawuke )
» * Jiba-Advocate Nomgeobo Jiba, Deputy National Director of Public Prosecutions
e Khuba ~ Mr Innocent Khuba,
e L& Con -Designated rank of Ueutenant Colonel In the SAPS
’3 e Lt-Gen - Designated rank of Ueutenant Genera)l In the SAPS
o » Maj-Gen — Designated Rank of Major General In the SAPS
+ Maluleke - Captaln Mashiangu Lesiey Maluleke
e MtBride - Robert McBride -Executive Director: IPID.
» Moeletsl - Senlor State Advocate at the NPA
= Mosing - Sknlor State Advocate at the office of the NDPP (Head of Spedal
"Projects Division)
s Moukangwe - Colonel Moukangwe
= Mznyathi - Director of Public Prosecutions- North Gauteng
« Natona! Prosecuting Authority Act - Natlonal Prosecuting Authordty
Adt No 32 of 1998
« NDPP - Natonal Director of Public Prosecutlons
* NPA - National Prosecuting Authority
« Nyonl-~ Johnson Nyonl

e
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Nxasana - Mxolls! Nxasana, Natlonal Director of Public Prosecutions

Preflminary Report- the preliminary report drafted by Khuba and submitted to |

Moslng, dated 22 October 2013
Rendition « the lilegal deportation of five Zimbabwean nationals described at

~12:251,225280d 2253 e oo e e R

SAPS - South African Pollce Servica

Second Report — the IPID Report dated 18 March 2014 signed by Khuba, Sescko
and McBride

Selepe - W/O Selepa

Sesoko - Matthews Sesokn, Head of Investigations: IPID

Siblya - Major- Geperal Shadreck Siblya.

Succass Report ~ Consolldated success report addressed to Maj General Siblya, Lt
Gen Dramat and Lt Gen Toka dated 4 February 2011,

TOMS ~ Tactical Operations Management Section

TRT - Tactica) Response Team

Werksmans - Werksmans Attomeys

W/C - Deslgnated Rank of Warrant Officer in the SAPS

[
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2  INTRODUCTION

The offices of Werlsmans have been mandated by the Honourable Minister of
Pollce, Mr Nathl Nhieko, to conduct an Investigation Into the reports submitted by
-« ' " 1PID which deal with the-Rendition. . . - X o

- Ve e ke b e PRI

2.1 Tarms of referanca for the Investigation

In conducting the s=foresald Investgation, the Mipister has provided
® Werksmans with the following terms of reference:

( ‘u.i)

v . ¥5, Your termns of reference in the investigation are the following:
5.1 who and under what clrcumstances was the original report altered
or how the Second Report carme about with both reports signed by the

same person; |.e Mr Khuba;

5.2 whether any misconduct or offence has been committed and If so
by whom?; '

5.3 whether there s prima fadle evidence of misconduct and criminal
Hability by Ueutenant-Dramal; Major-Siblya; and any other officers
mentioned In the original report.;

Lot 5.4 the drcumstances under which report and the docket handed In the
NPA and what happened to the dockét whilst In the NPA's possession;

5.5 any other matter that might,come to your attention during the
Investigation which relevant to your condluslons and findings. ™

2.2 Factual background of tha rendition

2.2.1 Based on an evaluation of the First and Second Reports as well as the
documents and eviderice before us, we have summarised the sequence of

events of the Rendition as set out below,




e
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2,22

2.2,3

2.24

2.2.5

2,251

2!2.5-1. 1

During the period November 2010 upbl January 2011, a number of
Zitnbabwean_naticnals were arrested by SAPS together with Zimbabwean
pollce officials, The arrest of these Individuals was explained by the DPCI,
In response to a parlamentary question posed by a member of the

Congress of the People. The DPCT, through Dramat, advised parllament:

that the Individuals In question were deported as lliegal immigrants and
had been arrested on suspicion of having committed or been Involved In
certaln cimes, such as ATM bombings. The DPCI In its patliamentary
response, further stated that when It came to light that the amested
Individuals could not be linked to spedfic crimes, the Individuals were
depotted to Zimbabwe.

From the documentation pmylded for our review, it appears that The
DPCI was aware that the response to the parllamentary question was not
factually correct. 1t Is our view that they deliberately misied pariffament in
this regard._ )

The droumstances surrounding the arrests appeared to be questionable
and ralsed a number of Tegal considerstions, relating to, Inter alla, the
lawfulness of the process followed by the SAPS In deporting the relevant
Zimbabwean nationals.

The arrests of the five Zimbabwean nationals was effected In three stages
which wlil be summarised briefly, below.

The first operation

The first operation relating to the "arrest of Zimbabwean
nationals took place on 5 November 2010 where four
Zimbabwean nationals (Dum!éanl Withess Ndeya, Nelson
Ndlovu, Maghawe Sthanda and Shepard Tshuma) were amrested
in Diepsloot and detzined In the Orando police stabion In
Soweto, The reasons stated for their detention was that they
were lllegal Immigrants. The operation was conducted by the
DPCI head office and DPCI provindal office (TOMS). It {s
alleged that DPCI and TOMS were accompanied by two
Zimbabwean police officers, The members of the operation

P dee T e mes Bk r eimalte ML RR B A oy hpd R ey 9a | e o gt b | P Fiy
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2,2.5,1.2

2.2.5.1.3

2.2,5.1.4
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were Informed during a parllamentary briefing meeting that
they were tracing suspetts Invelved In a robbery committed In
Zimbabwe during which a Zimbabwean polica superintendent
was fatally shot,

- e -— - oo

After the four Zimbabwean nationals referred to in 2.2.5.1.1

were booked Into Orlando pollice station, Dumisani Witness
Ndeya was booked out of Oriando pollee staton In order to
assist the SAPS with the tracing of a certaln individual named
John. John could not be traced and Dumisanl Witness Ndeya
was retumed to Orfande police station. The four Zimbabwean

[ P BTV

.

W

nationals wera detained over the weekend as illegal Immigrants |

and on the morning of B November 2010 they were booked out
of Orjando police station by Maluleke. Maluleke Indicated at this
Hme that the Zimbabwean nationals were to be transported to
Beltbridge border post. Two of the Zimbabwean nationats were
released and the remalning two were transported to Belthridge
border post and handed over to a contingent of Zimbabwean
police.

The clreumstances under which the Zimbabwean nationals were
deported, Is drcumspect, The docket which was used during
the deportation did not belong to the Department of Home
Aftairs, as It [s required to In the ¢ase of deportations. Although
there were documents which were presented as belng
documents issued under the ausplees of the Department of
Home Affalrs Iri order to authorise the deportation, it appears
from an analysls of such documentation by an expert In this
regard, that the documents which purported to be Issued by
the Department of Home Affiars, were forged.

Maghawe Slbanda was later released by Zimbabwean police
after allegedly spending eleven days In custody and being
tortured, Bumisanl Witness Ndeya died while In the custody of
the Zimbabwean polica,

?\;7?\\
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2.2.5.2
2.2.5.2.1
1
‘L}.‘) ) 2.2.58.2.2
2.2.5.2.3
2.2.5.3
202‘5.3 » 1
]
2.2.5.3.2

Second operation

A second opersdon was conducted on  or about
22 November 2010 by the same police unlts which eonducted

the first operation. In this second operation, Prichard Chuma.

was arrested In Dlepsloot and detzined at Alexandra police
staton under a3 Zimbabwean pollce reference number, being
Bulawayo case number: 1337/11 and was booked out on
23 November 2010 and taken to Silverton police station.

It would appear that on 24 November 2010 W/O Selepe of the
Gauteng TOMS unlt of the DPCI, on Instruction by Maluleks,
booked out Prichard Chuma from Slliverton pollca station and
transported him to Beltbridge border post, accompanied by
Maluleke, where Prichard Chuma was handed to Zimbabwean
police,

Prichard Chuma was never seen again. It Is presuined that he
also dled In Zimbabwe under police custody.

Third operation

Maluleke conducted this part of the operation with the
assistance of the CIG {Crime Intelligence Gathering) members
of Pretorla, Gordon Dube ("Dube™), a Zimbabwean national
was arrested in conjuncton with two other Individuals. Dube
had a number of ciminal cases pending against him. During
the arrest, which took place In Diepsloot on or about
11 January 2011, Dube was shot and Injured.

Due to the fact that Dube was belng treated at hospital Instead
of beling held at Wierdabrug pollce staticn, he did not appear in
court with the two other Individuals who were arrested with
him. He was, however, due to appear In court on
28 January 2011

W
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2.2.5.3.3
2.2,5.3.4
°,
2.2.5.3.5
2.2,5.3.8
@,
v
2.2.5.3.7

Dube did not appear In court as he was booked out of hospital
on Maluleke's Instructions. At the same time, Maluleke retrieved
the gun that was found In Dube's possesslon when he was
arrested from Welrdabrug police statlon. Tha same gun was
allegedly -used In the robbery.In Zimbabwe referred to. st
2.2.5.1.1 which resulted In the death of the Zimbabwean
superintendent.

Maluleke informed the investigating officer, Lean Meyer, that
Dube would be dealt with through Immigraton channels.
Maluleka then transported Dube to Beltbridge and Buba never
retumed to Sovth Africa.

Maluleke nnce'agaln eniisted the serviess of CIG In order to
trace an addidonal Zimbabwean national, Johnson Nyonl
("Nyoni”). Nyon! was traced In Diepstoot and arrested by the
CIG members and the TRT unlt of the Johannesburg Central
poilce station, on 26 January 2011,

Nyonl was taken to the DPCI head office where the members
who participated In the arrest of Nyont were congratulated by
Pramat. Photographs deplcting the members Involved In the
arrest, Nyonl, two Zimbebwean police members and thelr
vehicle, and the gun retrleved from Dube'’s possession, were
taken by a third ZImbabwean police officer, |

Nyoni was thereafter booked out on 2B January 2011 by
Maluleke 2nd taken, together with Dube, to Belthridge border
post. The entry In the registers at the relevant police station
reflect that Nyonl was booked out for the purpose of extradition
to Zimbabwe through the Beltbridge border post. Nyont was
killed while In the custody of the ZImbabwean police.
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2.3

2.3.1

2.3.1.1

2.3.1.1.1

2.3.1.1.2

—

(- 2.3.1.1.3

—

Relevant legislation

In conducting our Investigation and for the purposés of drawing any legal
condusions, we have considered the following pleces of relevant South
Afrlcan legistation: s RN e aiees e .

Immiaration Act

The deportation of a fugitive must be dealt with In terms of an
extradition agreement between South Africa and the country of
nationality of the fugitive. If no such extradion agreement
exists and the Individual is an Illegal; Immigrant, the
Immigration Act applies.

In the droumstance, there Is no extradition agreement between
Zimbabwe and South Africa. Notwithstanding that there exists
an organisation formed In Zimbabwe In order to fadliltate
international police cooperadon (namely, Southern African
Regional Police Chlefs Co-operation Organisation) this
organisation dees not'govern the deportztion of Zimbabwean
nationals who are lllegal Immigrants in South Africa. As such,
the Immigration Act governs the. deportation of Zimbabwean
nationals who are lllegal Immigrants In South Affica,

The process which Is requirad to be followed In deporting an
{llegal Immigrant Is govemned by Section 34 of tha Immigration
Act. In terms of the aforementioned Secton -

"34(1) Without the need for a warent, an [mmlgration
officer [our emphasis] may arrest an lllegal forelgner
or cause him or her to be arested, and shall,
Irespective of whether such forelgner Is armrested,
deport him or her or cause him or her to be deported
and may, pending his or her deportation, detaln him
or her or cause him or her to be detsined In a manner
and at a place delennined by the Director-General,
provided that the forelgner concarned -~

G,
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2.3.1.1.4

2,3.1.1.5

Ty

(a)

(6)

(<)

(d)

(e}
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shall be notified In writing of the dedslon to
deport him or her and of his or her right to
appeal such dedision In terms of this Act;

may at any time request any officer attending
to him or her thal his or her detentlon for the
purpose of deportation "be confirmed by
warrant of a Court, which, if not Issued within
48 hours of such request, shall cause tha
Immedlate refease of such forelgner;

shail be Informed upon arrest or Immediately
thereafter of the rghts set out In the
preceding two paragraphs, when possible,
practicable and avalfable In a language that he

orshe understands;

may not be held in detention for longer than 30
calendar days witheut a warrant of a Court
which on good and reasonable grounds may
extend such detention for an adequate period
not exceeding 90 ealendar days, and

shall be held in detention In compllance with
minimum prescribed standards protecting his or
her dignity and refevant human rights.”

It Is evident from the above that an jmmigration officer is
mandated to follow a partlcular process when deallng with
lllegal fmmigrants.

The Immigration Act defines "immigration officar’ to mean -

"an officer appointed by the Director-General tv perform
the functions of elther the permitting office, port of entry
or Inspectorate as contempfated in the [Immigration] Act,”

e ¥




RIM-0744

®

2.3.1.186

2.3.1.1.7
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None of the pollee officers Involved in the Rendifon are or
were, at the tUme, Immigration officers In terms of the
Immigration Act and as such, none of these persons were
legally authorised to conduct a deportation of any Zimbabwean
nationals.

The Immigration Act further provides In terms of Section 49

that-

“(2) Anyone who knowingly assists a person to enter or

(7}

®

()

remaln In, or depart [our emphasls] fiom the
Republlc In contravention of this Act, shall ba guilty
of an offence and lfable on conviction to a fine or to
Imprisonment not exceeding five years;

Anyone participating In a consplracy of two or more
persons o copduct an activity Intended o
contravene this Act, shail be juilty of an offence and
Hiable on ronviction to a fine or to Imprisenment not
exceeding seven years: Provided that If part of such
activity Is conducted or Intended to ba conducted in a
forelgn country, the offence shall be punishabie by
Imprisonment not exceeding elght years without the
opiion of a fine. :

Anyone who wilfully or through gross negligence
produces a false certification contemplated by this
Act, shall be gullty of an offence and lable on
conviction to a fine or to Imprisonment not exceedfng;
three years.

Anyone, other than a duly authorised public servant,
who meanufocltures or provides or cuses the
manufacturing or provision of a document purporting

0%
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to be a document jssued or administered by the
Department, shall ke gullty of an offence and Nable
on conviction to Imprisonment not exceeding 10
years without the option of a fine, ”

J—
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2.3.1.1.8 It Is evident mat the procedure to be foliowgd In raspect of
deporting an I!legal Immigrant is govemed by the Immlgmtlon
Act. The fact that the Immigration Act was not oomplted with In
the Renditon, was part of the Impetus glving rse to an
Investigaton of the Rendition.

-
At e e — e i ¢ r—
4

2.3.1.1.9 It Is further evident that a2 dellberate contravention of the
Immigration Act Is a cime, subject to the penalties stipulated
In the Immigration Act.

2.3.1.1,10 As already stated above, the Immigration Act was contravened
during the Rendition,

2.3.1.2 The Act

2.3.1.2.1 The objectives of the Act are set out In Section 2 of the Act
which provides-
*(a) to glve effect to the provislon of Segtiopn 206(6) of
the Constitution establishing and assigning functions
5‘! o to the Directorate on national and provincial level;

(b) to ensure Independent oversight of the South African
Police Service and Municipal Pollce Services; ,

" (c) to allgn provincial strateglc objectlves with that of
the national office to enhance the functioning of the
Directorate;

() to provide for Independant and Impartial
Investigation of identifled eriminal offences allegedfy ;
committed by members of the South Afrlan Folica 3
Service and Munlcipal Police Services; :

ﬁ
5/C<
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(@)

to make disciplinary recommendstions In respect of
members of the South African Police Service and
Municpal Pollce Services resulting  from
Investigations conducted by the Directorate;

to provide for cose co-operation between the
Directorate and the Secretariat; and

to enhance accountabliity and transparency by the
South Afifcan Pollce Service and Municipal Police

Services in accordance with the principles of the -

Const/tutfon,”

Regulation 5() to the Act states:

"after collecting all evidence, statements.and technical or
expert reports, If applicable, sybmit a_report on the
{nvestigation of the offence {o the Executive Director or
the relevant provincial head, as the case may be,
containing pecommendations regarding _further _action,
which _may_Include_dlsciplinary measures to be taken
against @ member of the South African Pollce Service or

the Munlcipal Police Service or criminal prosecution of such
member.” fown emphasis]

From a reading of the Act, and the abova regulation, It is evident
that both criminal and disclpiinary recommendations may be made
In relation to the conduct of members of SAPS and its direttorates.
This indudes the DPCI as a dirednrate within SAPS. In additon, It
appears that In terms of the regulations, the investigator must
submit a report on the Investigation of the offenca to the executive

director of IPID.

\ 7
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2.3.1.4 el and elements of such crimes
2.3.15 The criminal offences referred to below are not statutorly defined
but are understood In commeon law to consttute the conduct set out
. .belbw. . - . ~ - sy s A .. v L 2
2.3.1.5.1 Kidnapping:
2,3.1.5.1.1 Kidnapplng Is defined as the unfawful and Intentional
. deprivation of a person's lherty of mevement and / or his
\;—5) | or her custedians, of thelr control.
2.3.1.5.1.2 Elements of the Crime: (1) Unlawful, (2) deprivation of

lbersty or of custody, (3) of a person and (4) intention.?
2.3.1.5.2 Murder:

2.3.1.5.21 Murder 1s defined as the unlawful and IntenHonal causing
: of the death of another human being.?

2.3.1.5.2.2 Elements of the Crime: (1) Causing the death (2) of
another person (3) unlawfully and (4) Intentionally.

.») 2.3.1.5.3 Assault?®
v LA
2.3.1,5.3.1 Assault Is defined as any unlawful and Intentionhal act or
omission:
2.3.1,5.3.1.1 which results In another person's bodlly Integrity

being directly or indirectly iImpalred; or

! 1. Burchell 'Principles of Criminal taw' 2013 @

2 tR. Shyman * Criminal Law' 2008

3 5ae footnote 1 \3
15
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2,3.1,5.3.1.2 which insplres a bellef In another person that such
impalment of her bodily integrily Is immediately to
take place.

2.3.1.532 ‘- . Hements of the Crime: (1) conduct which results .In

2.3.1.5.4

2.3.1.54.1

2.3.1.5.4.2

2.3,1.5.5

2!3! 105.5.1

2.3.1.5.5.2

2.3.1.5.6

2.3.1.5.7

another person's bodlly Integrity belng Impalred (2)
unlawfulness (3) Intentdon,

Forgery and Uttering:
Forgery and Uttering Is defined as unlawfully making, with
Intent to defraud, a false document which causes actual or

potential prejudics to'ancther.

Elements of the Crime: (1) Unlawfulness (2) document
(3) false and (4) (Intention)*.

Fraud:
Fraud Is defined as unlawfully making, with the (ntent [
defraud, a misrepresentation which causes actual

prejudice or which Is potentally prejudidal to another,

Elements of the Crime: (1) Unlawfulness (2) Intention
(3) misrepresentation (4) prejudice’,

Defeating the ends of justice or obstructing the
administration of justice:®

Defeating the ends of justice Is defined as unlawfully and
intentionally engaging In conduct which defeats the course or

4 1bid at p733
5 1bid at p721
6 Ibid 32

administration of justice,

AL
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2.3.1,5.8 Hements of the crime: (a) Conduct (b) which amounts to
defeating or obstructng (c) the course or administration of
justice and which takes place (d) unlawfully and (e)
intentionally.. - - ‘ . e
2.4 Methodology in conducting tha Investigation
24.1 In conducting the Investigation and preparing this report we have-
...5_} 24.1.1 had access to and have consldered the First and Second Reports;
¢
2.4.1.2 interviewed the following people:
2.4.1.2.1 Khuba;
24.1.2.2 Moukangwe; -
24,1.2.3 Angus;
2.4.1.2.4 Sesoko;
24.1.2.5 Mosing;
>
._7 L 2.4.1.2.6 Mzinyathi;
24.1.2.7 Baloyl;
2.4,1.2.8 Chauke;
24.1.2.9 McBride;
24,1.2,10 Jjiba,
and Q
: - \R'\\‘
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2.4.1.3 we have had access to and have considered the documentation
listed In annexure A attached hereto,

24.2 “For ease of reference, we have divided the report Into separate sectons
; as follows= - .. . . . . : " oy . S B
2421 Section A: Clroumnstances summotinding the complling of each report:
2422 Section B! Deletion of evidence from the First Report;
2.4.2.3 Secton C: Analysls and findings; and
v
2.4.2.4 Sectlon D: Recommendations.
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3 SECTION A: CIRCUMSTANCES SURROUNDING THE COMPILING OF EACH

REPORT

3.1

311

3.1.4.1

3112

312

3.1.3

3.1.4

Section Al: First Report

At the outset, It Is critical o mention that prior to Khuba conducting any
Investigations intp the Renditlon, there were two Investigations into the
Rendition that had already been undertaken, as follows -

the DPCT had conducted and conduded an Intemal investgation Into
the Rendition, In terms of which the DPCI members Involved in the
.Rendition were exonerated from any wrongdolng In  the
Renditon; and

a member of Crime Inteliigence, Moukangwe, had commenced an
investigation into the Rendition. According to the Investigation
conducted under the ausplces of Crime Intelligence was never
concluded, instead It was done folntiy with IPID, i

The First Report was complled by Khuba with the assistance of

"Moulkangwe and the guldanca of Mosing and Maelets!, In this sectlon we

elucidate the clrcumstances under which this report was produced by
Khuba and Moukangwe. Qur explanation of the cdrcumstances under
which this report was produced s based on the Interviews conducted with
Khuba, Moukangwe and Mosing.

It Is important to state that the Special Projects Division In the office of
the NDPP was tasked to provide guidance to Khuba and Moukangwe
during the course of thelr Investigation. The Spedlal Projects Division Is
headed by Mosing assisted by Moeletsl, The role of Mosing and Moeletst
was never to make a declsion on whether to prosegute or not, ‘

On 23 October 2012 Khuba recelved a docket from Sesoko and an
appﬁlntment‘ letter to conduct an investigation of all cases of alleged
assault In relaion to Siblya. Upon perusal of the docket of Diepsioot
3506/07/2012 he discovered that the DPCI had recelved a complaint

refating to the Rendidon.
W 1
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3‘1‘5

3.16

3.1.7

3.1.8

3.19

3.1.10

law et b

In light of the above, Khuba was Instructed by the former Acting
Executive Director of IPID Koekie Mbekl to conduct an investigation Into
the Rendition. He was further Instructed to llalse with Moukangwe so that

- - the latter could assist him to conduct.the Investigation. -

Khuba briefed Moukangwe on the Intended Investigation and it was
agreed that Moukangwe wilt assist Khuba In conducting the Investigation
into the Rendition. What was further agreed was that Moukangwe's name
would not appear In the report once the Investigation (s finalised as the
Investigation was commissioned by IPID and Moukangwe was employed
at Crime Intelligence.

Khuba began his Investgation by Interviewing certaln members of the
Department of Home Affalrs. At this stage the docket already had
staternents obtained from the TOMS, Crime Intelligence and the
Zimbabwean natdonals who had been subject to the Renditon.

Subsequently, on 7 March 2013, Khuba vidied the office Dramat.
Moukangwe was a pariy to this meeting 2s well, At this meeting, Dramat
stated that he did not recall méetlng with the Zimbabwean Pollce, Khuba
requested certaln documents, Including statements and documents
related to the Intemnat Investigation Into the Rendition conducted by DPCI,
from Dramat. Dremat Instructed Khuba that such request be made In
writing.

_ When Khuba was finally provided with the requested dacuments, It

appeared as If the statements provided recorded that the Intermal
Investigation conducted by DPCI was conducted properly and that
everything was In order, Khuba, however, was unconvinced as to the
corectness of the statement of a particular indlvidual, being Madilonga,
which statement was signed but not commissicned. Khuba met with

Madllonga who provided a new statement detalling the actual events

regarding his Iinvolvement In the Rendldon,

Khuba conducted further investigatlons relating to f.he passage of
Indlviduals through the Beitbridge border post on the dates relevant to

fi v

\C’Q




[ gbam e 7 bt Aeary |

- N . AT ATVt So AT TEE 3 STScemcrygesoroeeonce

@

I3

R e 2 o N e, Y e S 0 LT S S P AV 4

31,11

3.1.12

3.1.13

the Rendition. In addition, Khuba spoke to Leonle Verster who was
Maluleke's supervisor. Leonle Verster indicated that Maluleke did not
respect the chaln of command and would communicate directly with
Siblya. Leonle Verster aiso drew Khuba's attenton to the success reports
directed to- Dramat, Lebeya,- Hiatswayo and- others. Khuba perused the
three success reports with which hae had been provided and noted that
one repart dealt with the deportabon or the arrest of Ndeya, and others
that were connected relation to the murder of a Zimbabwean police
officer In Zimbabwe, ‘

Ona sucesss report recorded that the Zimbabwean pollce eame and met

W

with Dramat on 5 November 2010 and requested assistance. The success”’

report further recorded Maluleka's appolntment ta head the asslgnmené
to trace the Zimbabwean fugitives. Khuba obtalned a |aptop beloenging to
Maluleke and found that the success reports were generated ﬁ:om this
faptop. The faptop also contained photographs of the operation as well as
correspondence to Zimbabwean pollée officers.

Khuba's investigation continued. As part of the Investigaton, Khuba met
with members of erime Intelligence. At thelr offices, Khuba noticed that
the photographs which he obtalned from Maluleke's laptop relating to the
operation were posted an the office walls of some members of cime
Intelligence. Khuba was informed by a member of crime Intelligenca,
Mkasibe that during January 2011 when the arrests were completad, they
;went o DPCI's offices and Dramat personally came to the officas at
House No. 3 and congratulated them for a job well done. Aa:'ardlng to
Mkasibe, Dramat requested that they not tell anyone about the details of
the operation. According to Khuba, Mkaslbe confirmed that he has a

. historical relationship with Dramat due to thelr mutual Involvement In

Umkhonto We Slzwe,

.

Mkasibe's statement was corroborated by Mngwenya who confirmed that

bramat addressed the officers and congratulated them; however,
Mngwenya dld not mention Dramat telling them not to divulge the detalls
of the operation. In addidon, 2 third officer, Mokgobu, stated that she
was out of the office at the time that Dramat attended to congratulate

bl
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them; however, upon her retum, she was Informed that Dramat was
congratulating the officars at House No.3.

3.1.14 Subsequently there was a leak of Information regarding the investigation
W -+ -+« « « which was published-In the Sunday times: At this time, Khuba and Mosing ... ... ...
began drafting quesﬂdns to Dramat enquiing about Dramat's
Involvement in the Rendltlon.

3.1.15 Khuba alsa Interviewed Maluleke specifically regarding his promotion from
. _ capizin to colonel. Khuba was not successful in obtalning the fila '
\z“f_j regarding Maluleke's promotion.
' 3.1.16 Khuba records that Dramat sent a report, In response to the

parifamentary question posed by a member of Congress of the People
(COPE) regarding the Rendition, explaining the drcumstances of the
Rendition by stating that the Zimbabwean nationals wera deported as
illegal immigrants. This caused Khuba to Investigate the matter further.
He considered expense dalms relating to the travelling to Beltbridge
border post, as well as cell phone and vehide tracker records positioning -
Maluleks, Makoe, Nkosl and constable Radebe at Diepsloot on the night of
the arrests.

3.1.17 Khuba then Investigated the booking In and out of certaln police stations
.ﬁ} of the relevant Zimbabwean nationais followIng the arrests at Diepsloot.

P Khuba then began finallsing the report but did so In the absence of an
analysls of the cell phone records of Sibiya. Although Khuba was In
possession of cell phone records In relation to Siblya, such cell phone
records had to be Interpreted by an expert.

3.1.18 According to Khuba, as he was conducting the Investigation with
Moukangwe they would consult with 'Mosing and Moeletsl who were
providing guidance In the process regarding the evidence to be collected
In finalising the Investigation. At some stage during 2013, Mosing and
Moelets! advised Khuba and Moukangwe as to which Information In thelr
draft Investigation report dated October 2013 needed to be added. This
information was the warning statements from Dramat, Siblya, Maluleke,
Leonle Verster and analysis of cell phone records by an expert, \Q Q

“N\Q /




e feaemEm i b o m—— AT AR Y e A . 4D LY... s L omles

RIM- 0755

- . e ma st s e e

redi—
BT T e e e A Ry T o S W vy et ER

L)

W

3.1.19 Khuba advised that subsequent to the advice by Mosing and Moelets!, he
and Moukangwe conducted further investigations to address the concerns
ralsed by Mosing and Moeletsl. According to Khuba all the Individuals

-+ - mentioned above refused to provide waming statements, - . . .. . .. .. .. -

3.1.20 In light of that which Is stated In the preceding paragraph, Khuba and
Moukangwe fnalised thelr Investigation and provided a report with
recommendations, This report was submitted to Mosing and Moeletsi on
22 January 2014, This repert, belng the first report, was, In the opinlon of
Moukangwe and Khuba, final. The recommendations made In this report
were that Dramat, Slblya, Maluleke, Makoe, Radebe and Nkosl be
aiminally chamged with defeating the ends of justice and Kdnapping.

3.1.21 According te Khuba, the First Report was submitted as a final report and
they expected the NPA to take further acon as required by law, on the
basis of thelr recommendations set out thereln.

3.1.22 In our interview with Moukangwe, Meukangwa corroborated Khuba's,
version regarding his (Moukangwe's) involvement In the Investigation and
the compliation of the Arst Report,

3.1.23 Moukangwe explained why e, as a member of SAPS, was tasked with
conducting an Investigation on behalf of IPID. In this regard he stated
that the majority of the work had already been done by Crime
Intelligence and that his superiors were of the view that he should asslst
Khuba In finalising the investigation.

3.1.24 According to Moukangwe, when they (Moukangwe and Khuba) finalised
tha First Report on 22 January 2014, the only outstanding Information
was the warning statements from Dramat, Siblya, Verster and Maluleke
who had all refused to providea these waming statements,

3.1.25 Moukangwe corroborated Khuba's testimony that Dramat, Siblya and
Maluleke had rasfused to provide. waming statements when they
approached them pursuant to the advice of Mosing and Moelets):

y WA
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3.1.25.1.1 Dramat told them that he wants to Involve his attormey and
would oniy give a statement after discussing same with his
attomey:
31.25.1.2 -+ ~-Siblya requested-sthat- .he- be sent . guesHons -and.. would R

thereafter respond to such questions.

3.1.25.1.3 Maluleke refused and advised them that he will answer all the
questions in Court. Vester, who In thelr view was quite
knowledgeable on the operation, was also refusing to provide
them with a statement,

3.1.26 * According to Moukangwe this was the only outstanding Information In the
First Report and that In thelr view, nothing further could be done to
obbain this informaton, As such, the First Report was not contemplated to
be subject to any further amendment or revislon.

3.1.27 Maukangwe went oh to say that the report on 22 Janvary 2014 was final
as they could not force anyone to make statements or glve evidence.

3.1.28 Moukangwe Informed us that he does not lmow anything about the
Second Report and was not Involved In the drafting of the sald report.,

3.1.29 Mosing corroborated Khuba and Moukangwe's evidence In relation to tﬁe
involyement of his offica In the investigation Into Rendition, Mosing ,
explained that the Preliminary Report was prepared an 22 October 2013, ;
compiied by Khuba and Moukangwe and was presented to Mosing and
Moelets! for conslderation. ‘This was a draft report. Mosing and Moelels|
advised Khuba and Movkangwe to conduct further Investigatons,

3.1.30 On 12 Navember 2013 Mosing addressed an NPA Internal memorandum
to Nxasapa and Jlba updating them on the status of the Investgation
conducted by IPID. Moslng attached the Preliminary Report to this
memuorandum, In this memorandum Mosing, Mnter alfa, summarised the
evidence gathered at that stage and stressed the need for further
Investigation to be conducted in relation to certaln aspects of the \ .
investigation as per paragraph 5.6 of the Preliminary Report, . Q‘\’ .
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3.1.31

c+=31,32

3.1.32.1

31322

3.1.32.3

3.1.33

3.1.34

3.1.35

3.1.36
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We are not able to confirm as to whether .ar not Nxasana had ever
recelved a gopy of the internal memorandum mentiened at 3.1.30 as ha
has feiled to respond to our requests to meet.

Paragraph 4- of--Mosing's' - memomndum - specifles ..the - outstanding
Investigations required at that stage to finallse tha report. This Indudes-

the reports of analysis of cell phone records;

tlze report on analysis of vehicle tracking Information of tha’

members Involved during the operations and;
the statements from Dramat, Slblya and Maluleke.

Khuba and Moukangwe continued with thelr investigation and requasted
warning statements from the above Individuais, all of which refused to
provide waming statements. The investigators thereafter obtalned the
analysls of cell phone records and finallsed thelr repost.

On 22 January 2014 Khuba met with Mosing and Moeletsi to submit the
report as 3 final report. According to Moslng, Khuba and Moukangwe felt
that they had now completed thelr work and that Is was up to Nxasana to
make a dedsion on the merits of the case.

Mosing advised Khuba to Indude hls (Khuba's) statement, as the
investigator In order to explain how he canducted the Investigation. This
was the only outstanding statement In the report of 22 January 2014.
Mosing further advised us that two days after 22 January 2014, Khuba
Induded his statement Into the report and subsequently signed same.
Khuba did net change the date of the report to signal the exact date that
the report was signed. The First Report was compiete and submitted to
Mesing for further action.

COn 13 February 2014, Mosing addressed an Internat memorandum to Jiba
and Chauke, Indicating that the Investigations have been fnallsed and
that the report from IPID has been sabmitted for the purpeses of
considering the merlts of the case. The Flrst Report was attached tp this
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3.1.37

3.1.38

3.1.1

3.2

3.2.1

3.214

3-2-1.2

memorandum. Mosing further stated that the docket comprsing of two
lever arch files, together with other files containing the cell phone data
and evidence obtzined from a computer belonging to the DPCI, was also
endosed.
SRS TLY . N SR s} -

Jiba confirmed that the Internal memorandum was drafted on her advice
and she confirmed recelpt of both Intemal memorandums (belng the
memorandums mentioned at 3.1.30 and 3.1.36) from Mosing.

After the docket was sent to Chauke, Chauke handed the docket to Adv.
Van Zyl. On 7 March 2014, Khuba accompanled by Angus removed the
docket: form the possession of Adv. Van Zyl.

The First Report contains, Inter alla, a summary of i:he materfal
statements pravided by the Individuals Interviewed during the
investigation as well as an analysis of the evidence. This First Report
recommends that Dramat, Siblya, Maluleke, Radebe, Nkosi and Makoe be
prosecuted for thelr Involvement In the Rendition, specifiaally In relation
to the crimes of kidnapplng and defeating the ends of Justice. The report
further recommends that Maluleke, Radebe, Nkosl and Makoe be
prosecuted for assault and theft,

Sectlon A2: Second report

e as co

Subsequent to the submission of the First Report, on 3 March 2014,
MeBride was appolnted as executive director of IPID. At this stage,
McEride requested an update of all the high pmofile matters that
were being handled by IPID, Including the Rendition.

As such, after McBride was appolnted, Sesoko, McBride and Khuba
began working on the Second Report. This was done In the absence
of any consultations In this regard with Moukangwe and/or Mosing
who were both active In the Investigation and the submisslon of the
First Report.
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3.2.1.3

3.2.1.4

3.2.1.5

3.2.1.6

3.2.1.7

3!2'1.8
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At the outset, we belleve that It Is Important for us to note that
although we make reference to the so-called Second Report, we are
of the view that this term is a misnomer. The Second Report s not
an additionat report In the matter of the Rendition, nor does it
appesrtobe-an update of the First Report, as Implied by Khuba,

It is clear upon perusal of the First and Second Reports that the
Second Report Is actually a version of the First Report which has
been altered by the deletion of certaln evidence In order to arHva at
a condusion which Is far removed from the condusion of the First
Report. There appears to be no valld explanation for this deletion of
evidence, nor are we able to ascertain who Is responsible for such
deletlons, even after having Interviewed each of Khuba, Sesoko and
McBrde, being the ca-signatories to the Second Report.

The First Report was drafted and submitted as set out In Section Al.
As mentioned previously, the Second Report differs from the First
Report In respect of the recommendations made by each report and
the summary of evidence contalned In each report.

While the First Report was signed by Khuba, the Second Report was
signed’ by Khuba, McBride and Sesoko. It Is the verslon of Khuba
that the submission of the Second Report was necessitated by two
things, namely the additlon of new evidence and as & result of
discusslons with Sescko.

Both Moukangwe and Mosing confirm that even though they were
part of the Investigation team [n respect to the submission of the
First Repart, they were not consulted In the dedslon to amend the
findings and recommendatlon of the First Report, which
subsequently resulted in the drafting of the Second Report.

The sequence of events which led to the Issuing of a Second Report

are suspldous {nsofar as the dramatic chenge In the conclusion and -

recommendations of each report does not appear to have baen
occasioned by a substantial addition to the evidence, but Instead,
seems to be occasioned by a deletion of evldenca,
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3.2.1.9

3.2,1.10

3.2.1.11

3.2.1.12

32,113

Khuba states that he met with McBride In order to discuss his
investigation, however, pror to mesting with McBride, Khuba
provided Sescko with an emall copy of hls report to pass along to

«McBride. so- that McBride would be able to prepare for the meeting

with Khuba, Although Sesoko confirms recelpt of such emall from
Khuba, he Is unclear of whether he provided McBride with a hard
copy or a soft copy of the report. 2

Notwithstanding that Khuba states that he emalled a copy of the
Flrst Report to Sesako for McBride's attention, and Sesoka confirms
that he provided the report to McBride, both Sesoko and McBride are
adamant in stating that they did not have knowledge of the First
Report. This version by McBride Is contradicted by Khuba who states
that in his first meetlng with McBrde, it was evident from a
discussion regarding the Renditon, that McBride had had regard to
the Flrst Report. '

According to Khuba on 5 March 2014, McBrde met with Khuba. It
was evident from the discussions held between Khuba and McBride
during this meeting, that McBride had h'ad regard to the First Report.
Subsequently Khuba briefed Sesoke on the matter.

The following day, belng 6 March, Khuba met with McBride, Sesoko
and Angus, Itis alleged that McBride requested Angus to review the
process of the Investigation to ensure that the Investigation had
been conducted appropriately. Angus, however, advised McBride
that he did not believe that It was appropriate for him to get
Involved at that stage of the Investigation. It was on this day that
McBride reguested Khuba to relrieve the docket from the NPA and to
provide McBride with every document Khuba possessed regarding
this matter,

On 7 March 2014, Khuba attended at the offices of the DPP with
Angus and specifically to Advocate Van Zyl wha was in possesslon of
the docket at the time. Khuba and Angus then removed the docket
from the possession of Advocate Van Zyl. During our interview with

¢
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3.2.1.15
3.2.1.16

®
) 3.2.1.17
3.2.1,18

Angus, he falled to disclose the fact that he attended at the offices of
the NPA with Khuba in onder to retrieve the docket. When this Issue
was subsequently ralsed with him, Angus states that he merely
signed for the docket In the capadty of witness but he was allegedly

“not-aware-of- the-fact that he-was slgning for.the removal of the .-

docket. This Is directly contradicted by Khuba who states that Angus

was aware of the request by McBride for the docket to be retrieved, .

attended at the NPA and spoke with Advocate Van Zy] directly
requesting the docket.

The first draft of the Second Report went to and fro amongst the
Khuba, Sesoko and McBride. Khuba states that at no stage did
McBrlde request that Khuba exonerate any particular Individua! in
the Serond Report.

. Khuba states that he signed the last page of the Second Report once

it was flnallsed and did not Initial each page; as such, he would be
Incapable of knowlng if any Information was added or removed. He
The Second Report was then stbmitted, and dated 18 March 2014.

During our Interview with Khuba, his attention was drawn to the

‘discrepancles between the recommendation of the First Report and

the Second Report. Khuba's Initfal explanation for certaln deledons
was refated to the fact that an evaluation of the evidence In relation
to Siblya and fn conjunction with his discussions with Sesoko, It was
declded that it would not be possible to prove that Siblya was guilty
of assauit beyond a reasonable doubt,

Khuba later stated that he Is strongly concemed about the removal
of certaln Informatlon, spedfically the deletion of evidence which
Irnp!lcata Dramat. He states that the Second Report only went
through three hands, being the three co-signatories to the report,
induding himself and that all that he did tn respect of the report was
to add Information which was outstanding at the Ume.

Khuba |s not able to adequately address the Issue as to why the
recornmendation in respect of Dramat was changed, when Inltally

{ yep v
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3.2,119

3.2.1.20

3.2.1.21

3.2,1.22

3.2.1.23

3.2.1.24

3.2.1.24.1

e
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the recommendstion In the First Report was based on Dramat's
lnowledge of the events and not his physical participation.

Khuba stressed that If there were changes to the First Report; he

had noway of ¥nowing-if-the Second Report reflacted such changes: .

According to Khubz he did not check whether the final version of the
report was the same document that he emalled to Sesoko.

Furthermore according to Khuba, he slgned the Second Report and
provided |t to the other two co-signatories for signature after which,
he cnnot advise as to how the report was presented to the NPA,

McBride's version Is that the only Input he had Into the Second
Report related to grammatical changes made by MeBride and that he
did not see the First Report nor did he make substantive changes.
This version Is contradicted by Khuba who states that McBride had
seen the First Report and had given input Into the report which was
nat just grammatical.

According to McBride, he was provided with the Second Report which
was already signed by both Khuba and Sescko.

As stated above, Sesoko alleges that he never had regard to the
First Report and was not responsible for the deletion of evidenca.

As will be further elucidated In Section B, below, the First Report and
the Second Report differ In a humber of aspects, In summary, the
most dramatic differences between the two reports are the
difference between the recommendations contained in each report.
While the First Report recommends that Pramat, Sibiya, Maluleke,
Radebe, Nkosl and Makoe be charged criminally for thelr
participation In the Rendition, the Second Report recommends that
only Maluleke be charged ciminally for his partidpation In the
Rendition;.

while the Second Repert contalns summarles of the statements
glven by all the relevant Individuals whose statements were

Ny
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summarised in the Arst Report (but for the addition of
statements from Dramat, Siblya, Maluleks and Jennifer Irish
Qhobesheane), the manner in which certaln statements ara
. summarised In the Second Report has been changed insofar as
' BN -+ - .the. portions of:certaln. statements .andfor evidence and. even.
the analysls of ﬂndlngs which are reflected In the First Report,
have been zltered to remove wording which Implicates Dramat
as having knowledage of the Rendition.,

i(

. 3,2,1,24.2 although Khuba states that one of the reasons for the necessity
‘ ' : : of drafting the Second Report Is the addition of new evidencs, It
") Is clear from an analysis of both reports, that the only addition
' to the Second Report relates to the addition of the statements
mentloned above, and the addition of the analysls of Dramat's
cell phone records. Other than the above, nothing add!tonal
was added. More Impertantly, as noted above, is that certaln
material portions of the Individual statements found In the First

Report have been removed fram the Second Report

3.2.1.25 Pertinent Information relating to the analysis of cell phone records
has been removed and the records have been anslysed in a way
which falls short of the scrutiny contalned In the First Report and
which Is required in an Investigation process.

3.2.2 o d as dealt with after bm

3221 " On 18 Jurie 2014 Advocate Van Zyl requested the docket from
Khuba telephonically, Khuba's response was that McBride had
instructed him to retum the docket to the NDPP and that this had
been done.

3.2.2.2 Chauke addressed a letter on 3 July 2014 to Nxasana Informing him
about the above sequence of events regarding the dockek, The NDPP
responded to the letter on 20 August 2014 Indicating that the NDPP
is In a process of considering the matter and that Advocate Chauke
may dose his file,

O
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3.2.2.3 In December 2014, after the suspension of Dramat, according to _ .
Chauke he recelved a call from the NDPP enquiring about the
Rendlion matter and was informed that Dramat had been
. _ suspended, The NDPP requested Chauke to proceed with dealing
. R with the-matter, Chauke advised- the-NDPP that he had-slnice closed here i
his file on the matter and was not dealing with it anymora.

3.2.2.4 Subsequently, on or about January 2015, the NDPP contacted
Mzinyatht and advised Mzinyath! that the NDPP had received the

. docket from Chauke and that the matter fell under Mzinyathi's
O jursdicion because Dlepsloot, whereln the amests of the
(1 [ Zimbabwean natlonals took place, fell under the jurdsdiction of the
North Gauteng DPP. According to McBride, It was IPID {and not

Chauke) that took the docket to the NDPP after McBride had signed -

the Second Report on @ April 2014, i

o ik s, * e

- 3.2.2.5 Shortly after his return from leave on 13 January 2015, Mzinyathl
was fumished with the docket by the NDPP, At the tme, Diepsioot
did not fall under the jursdiction of Mzinyathl which the NDPP was
aware of, As such, this referring of the docket by the NDPP to
Mzlnyath! amounted to a transfer of jurisdiction, tn terms of
section 22(3) of the Natianal Prosecuting Authordty Act, from one : ,
DPP to another DFP. .

‘Q} L ' 3.2.2.6 Mzlnyathl, together with Baloyl, perused the docket and engaged In
discusslons amongst themselves, In addiion, Baloyl engaged In
discussions with Khuba. Mzlnyath! and Baloyl Issued thelr
recommendation in raspect of this mattar on 13 March 2015. I light
of the transfer of jurisdiction mentioned at 3.2.2.5, the
'recommendation’ made by leriyaml was a dedslon,

3.2.2.7 A dedslon as to whether or not to prosecute taken by a DPP Is
subject to review only by the NDPP, In terms of section 22(2)(c) of
the National Prosecuting Authority Act. There is no authority In the
National Prosecuting Authority Act which allows a BPP to re{rlew a
declsion taken by anather DPP,
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3.2.2.8 Subsegquently, on 1 April 2015, Chauka recelved the docket from the
NDPP with a letter contalning M2inyath!'s recommendations and was
requested to make a dedslon on this matter, This amounts to a
O P « - -review. of.the dedlslon. taken.by. Mzinyathi whichzls:contrary to.the ... .. ... ..
provisions of section 22(2)(c) of the National Prosecuting Authorty
Act,
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4 SECTION B: DELETION OF EVIDENCE FROM THE FIRST REPORT

IPID REPORT 1

IFID REPORT 2

F I e L

The statement of Madilonga states as follows In
the relevant paragraphs

*
3

“Superintendent Ncube told him that he was
golng to Pretoria to meet General Dramat. He
said to him that maybe he knew about the Chief
Superintendent who had been murdered, He sald
that the suspects were In Gauteng and he had
organized with General Dramat to assist them In
tracing the suspects”.

"He wiif state that he told Superintendent Ncube
that he has to verify with his senlors about the
arrangements. He was given a number of General
Dramat by Superintendent Ncube. He calfled
Colanel Radzilanl to verify the Information but she
reguested that he shoufd call Brigadler Makushy
who was a Provindal Head Protettlon and Security
Services. He then called him on his cell phone and
explained to him that there are police from
Zimbabwe who are Intending to have a meeting
with General Dramat. Brigadier Mokushu told him
that he was not aware of the visit but If the people
are saying that they are going fo meet the
General, he should call General Dramat directly.
He phoned General Dramat on his cell phone and

e w4 arama R e . e

Page 9: statement of Richard Ndandnlen)
Madilonga

The following paragraphs are contalned [n this
report In terms of Madlionga's statement;

"Superintendent Ncube told him that he was
going to Pretoria to meet Genetal Dramat. He
said to him that maybe he knew about the Chief
Superintendent who had been murdered, He
sald that the suspects were in Gauteng and he
had organized with General Dramat to asslst
them in tracing the suspects”,

(The paragraph that follows the
preceding paragraph has been deletad)
*For the period of two weeks, he never heard
anything from Superintendent Neube and his
group. After two weeks he received a call from
Superintendent Ncube who told him that he was
in town and he wanted to say goodbye. Ha went
to town and met with them In front of Tops
bottie store. They bought liquor and they left to
the border. He did not escort them; they went
to the border and crossed to Zimbabwe"

above

The paragraph that begins with "He wilf state..”
from the first report Is deleted In the second
report.

2\{/ \&@ @
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he responded by saylng that he ls aware of the
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The relevant paregraph of the Success report
reads as follows ;

*The report bears reference 14/02/01 snd was
signed by Col Leonie Verster. Paragraph "A1" of
the report states that on 05/11/2010, General
Dramat held a meeting with Zimbabwean pofice
at DPCI offices about the Natlonals who shot and
killed one of their senfor officers. Parsgraph "3°
states thet Captaln Maluleke was lasked to trace
and arrest the sald Natfonals. The report also
covers the arrest of Gordon ODube and
appreciation of TRT members and members of
Crime Intelifgence.” *

In this report, this Is what Is deleted:

The paragraph beglnnln§ with "The report bears
reference 14/02/D1 ..” from the Arst report Is
deleted !n the second repott.
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The quoted emall states the following : e g

*He sent emalls dreulating more than 20 photos
of both the suspects arrested and the members
Invoived In the operation. The emalls were sent
e ra umla abwean
ers nece”

"The ‘same paragraph In- this report does not |- - .

mention all the Individuals to which tha emalls
were sent to, It reads:

He sent e-malls dreulating more than 20 photos
of both the suspecls arrested and the members
Involved In the operation. Ha_sent emall to
Zimbabwean golica trylng to find out how they
travelled back home and that he Is still tracing
the remaining suspects...”
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The sald letter statas thus:

"Letter to stakehofders dated 20/08/2012:
The letter was generated the same day indicating

that In August 2010 Geperal Siblva and General
Dramat went to Zimbabwe tv distuss matters of

cooperation on cross berder crimes. Geperal|

Sibiva was appointed as the coordinator on the
cooperation Issue between two countries, Other

| tetters about the arrest of Zimbabwean national

In connection with the murder of Zimbabwean
police refers to the cooperation agreed during the
same méeb’ng.

o | PR TR e S
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In this report, the names of the people Invelved
In the cooperation with Z!mbabwean Pollce are
no Jonger mentloned; The letter reads thus In
this report :

"Letter to stakeholders dated 20/08/2012:
The letter was generated the same day
Indicating the tip to Zimbabwe (o discuss
matters of cooperation on cross border crimes.,”
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Towards the end of this paragraph, Maluleke
stated thefollowing U & letters -

L . DU

*In a letter outed fo_Genersl Dremat he stated
that he went to Zimbabwe snd conducted an
operation with Zimbabwean police at Moyo's
home village on 11/05/2011. Moyo was
subsequently shot at transported to the border
with the help of Zimbabwean pollce”.

to ‘bw,-r Maluléka does not

| disdose to whom the leltter was addressed: -In-|. -

this report, this Is what Is stated:

" In n fetter he states that he went Ip
Zimbabwe and conducted an operation with
Zimbabwean pollce at Moyo's home village on
11/05/2011
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Evidence of Siblya's celi records show that he
communicates with officers involved including
Dramat, the analysls is put thus:

"Cell phone record of Major General Sibiya
(0725953168): Upon perusal of the cell phone
records it was dlscovered that Major Generaf
Siblya communicated with officers who were
involved In the operation, e.q. Captain Maluleke
and sent more than 20 SMS to Major General
Dramat (0B825515311). However Major General
Dramat never responded to the SMS. The same
automated SMS were sent to Lt General Lebaya
at 0825751899, These SMS were sent at various
milestone of the operation as deduced from
witnesses' statements and documentary proofs.”

The analysls of Siblya's cellular phone records
now only analyses Siblya's presence at the
alme scene, not communicating with the
officers volved., the analysls Is as follows in
this report:

“Findings

Major General Siblya was never at the crimes
scenes or planning area as alleged by members
of Crime Intelfigence,”
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Dramat’'s cellular phone records are not
soutinised nor mentionad In this report

According to this report Dramat's entire cellular
phone record does not show any InteracHon
between him and the ZImbabwean polica. The.
findings are formulated thus ¢

*The entire cell phone recond of Lt General
Dramat does show any Interaction with the
Zimbabwean counterparts, However the fact
that Zimbabwean police might have entered the
country Is confirmed by photog:aphs' but there
Is no evidence that they were with Lt. General
Dramat. The photos show them with members
of the TRT, Captain Maluleka and members of
Crime Intelllgence

Cell phone Records of Malulele ara analysed In
the followlng manner :

"Cell phone records of Captain "Cowhoy™
Maluleka (08277295181 The Interaction
betweenr Major Geperal Siblya and Captain
Maluleke was aiso found In a form of

recelved and outgoing calls. Captaln Maluleke
also communicated .with General Dramat In
fen'ns of outgolng SM5 at a very Imporiant
milestone: of the operatlon, Howev