
28 On 23 February 2015, the Minister requested Werksmans Attorneys to conduct

an investigation into the unlawful rendition of Zimbabwean nationals and to

review why IPID's final Investigation Report on this matter reached a different

conclusion to the preliminary version of this report.8

29 I expressed my opposition to the Werksmans investigation as it poses a threat

to IPID's constitutionaily guaranteed independence. An investigation

conducted by private attorneys, at the direction of the Minister, with no

parliamentary oversight, which is designed to repeat IPID's investigative work is

a severe encroachment on IPID's independence.

30 My opposition to this investigation does not reflect any lack of confidence in

IPID's findings in the final Investigation Report or a desire to conceal evidence.

Far from it, I have made every effort to engage the Minister and Parliament to

explain why the final report reached different conclusions to the preliminary

report.

30.1 On 26 November 2014, I wrote to the Minister offering to brief him on

IPID's investigation and the final report.7 The Minister did not take me up

on this invitation, nor has he ever requested me to provide an

explanation for the differences between the final and preliminary reports.

30.2 As is clear in my letter to the Portfolio Committee on Police on 27

February 2015, I also made proactive efforts to seek parliamentary

scrutiny of the preliminary and final Investigation Reports once it became

8 The terms of reference for this Investigation can be found at FA, Annexure RM 9; Record, pp 363-
366.
7 FA, paras 53.3-53.6; Record, p 27; FA, Annexure RM 13; Record p 391-393.
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clear that the preliminary report had been leaked.8 I requested an

opportunity to appear before the Portfolio Committee to account for the

different findings in the preliminary and final Reports. This letter stated:

"[AJs the Executive Director of the IPID, I am firmly of the view that it
is in the interests of Justice and in the Public Interest that the IPID
account on the conflicting reports.

Kindly indicate when it would be most convenient for the IPID and its
Senior Management to appear before the Portfolio Committee to
account on this matter.'9

10The Portfolio Committee rejected my request.

31 I maintain that reporting to the Minister and the Portfolio Committee is the most

appropriate means of ensuring IPID's accountability and transparency while

safeguarding its independence. Indeed, this is the accountability mechanism

that is expressly provided for in section 7(12) of the IPID Act. By contrast, an

open-ended investigation conducted by private attorneys acting at the behest of

the Minister, is a serious threat to IPID's independence and integrity.

32 Out of concern for IPID's independence, I sought independent legal advice on

f the legality of the Werksmans' investigation. Pending this advice, I decided that

it would not be appropriate for Mr Khuba and other IPID employees to be

interrogated by the attorneys from Werksmans. This is reflected in the letter

sent by IPID's attorneys to Werksmans on 6 March 2015, confirming that "in the

interim, Mr Khuba has not been granted permission to consult with you"

(emphasis added). I attach a copy of this email as Annexure RM 3.

FA, Annexure RM 15A; Record p 396-397.s
9 Id at p 397.
TD FA, Annexure RM 15B; Record 398-399.
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33 The Minister has attempted to portray my concerns over the legality of the

Werksmans' investigation as evidence that I will interfere with the investigation,

deter potential witnesses, and tamper with evidence. Not only are these

allegations baseless, but they are also deeply troubling. The implication is that

if the head of an independent institution expresses any concem over potential

violations of its independence, then this is somehow an indication of

underhanded motives and an intention to act improperly.

34 Since it has become clear that the Werksmans' investigation will proceed

& regardless of IPID's concerns, I took the decision that IPID will cooperate with

the investigators, albeit under protest. On 23 March 2015, I directed IPID's

attorneys, Adams & Adams, to write to Werksmans Attorneys, expressing this

intention to cooperate and to make arrangements for interviews with the

investigators. This letter states:

"Our instructions are to facilitate IPID's cooperation with your inquiry,
as referred to in your letter under reply, including in respect of
interviews with MrMcBride, MrSesoko, and others.

Our client is confident that your inquiry will not lead to any adverse
findings against our client, In relation to the allegations contained in
your Terms of Reference (or at all). We confirm that our client's
cooperation with your investigation is without prejudice to its rights in
relation to the unlawfulness of the Minister's powers referred to
above and the pending litigation."

35 I attach a copy of this letter as annexure RM 4.. The letter was delivered to

Werksmans Attorneys on 23 March 2015 via email and was responded to on 25

March 2015. I attach a copy of this email as annexure RM 5
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36 This undertaking, as well as my efforts to engage with the Minister and

Parliament on the contents of the IPID Investigation Report, shows that there is

simply no basis for the Minister's claim that I have something to hide and will

interfere with the investigation or otherwise act improperly.

37 The Minister's decision to suspend me is accordingly irrational and

unreasonable, and must be reviewed and set aside. It is also unlawful and

unconstitutional for violating s 206(6) of the Constitution, and in that it has been

taken for an ulterior purpose or improper motive. These grounds of review are

addressed in the founding affidavit and do not require any further

supplementation.

THE IMPACT OF MY SUSPENSION ON THE INDEPENDENT AND EFFECTIVE

FUNCTIONING OF IPID

38 The harm caused to the independence of IPID (actual and perceived) by the

threatened suspension of its Executive Director, for no legitimate reason and

without any lawful basis, and which I detailed in the founding affidavit is even

more damaging now that the suspension has been effected.

39 I wish to emphasise that, in addition to damaging its Independence, the

effective functioning of IPID is also jeopardised by my suspension. This, in turn,

further undermines public confidence in the Directorate.

40 IPID is currently pursuing a number of sensitive investigations involving high-

ranking members of the police who are suspected of abusing their positions to

17
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protect certain criminal syndicates. The investigations reveal a concerted effort

by criminal syndicates to infiltrate, compromise and weaken the SAPS. Senior

police management are complicit in some of the nefarious activities or either

turn a blind eye to them. I cannot disclose the details of these investigations at

this critical stage in their progress,11 but the Minister is fully aware of these

investigations as I have provided him with regular reports,

41 As the Executive Director of IPID, I played a central role in overseeing and

coordinating these investigations, and my suspension will cause significant

disruption at a critical stage of the investigations. In particular, my suspension

undermines the vital working relationships that IPID has developed inter alia

with the Secretary for the Police, the Directorate for Priority Crime Investigation

("DPCI", also known as "the Hawks") and the NPA, which are essential to the

successful conclusion of these (and other) investigations. My suspension has

created general uncertainty amongst IPID's staff leading to instability and

erosion of morale within the Directorate.

42 Together with IPID, the Hawks and the NPA work to hold the police

accountable for corruption and other abuses of power. As Executive Director, I

have played a key role in promoting and ensuring the cooperation and support

of these organisations. I did so by building trust with the heads of these

organisations, and by developing effective strategies of collaboration. I have

11 Section 33(2) of the IPID Act makes it a criminal offence for any member of the Directorate to
discloss such information:

"Any member of the Directorate who wilfully discloses information in circumstances in
which he or she knows, or could reasonably be expected to know, that such a disclosure
will or may prejudicially affect the exercise or the performance by the Directorate of the
powers and functions, is guilty of an offence and liable on conviction to a fine or to
imprisonment for a period not exceeding two years."

18
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worked hard to build effective working relationships in my time as Executive

Director, and I fear that these relationships will be irreparably harmed by my

suspension and possible removal from office. Without such refationships,

however, the effective conduct of investigations and their successful

prosecution is practically impossible.

43 My suspension also affects the other members of IPID and their ability to act

independently, particularly in that:

43.1 It sends a strong message to IPID's investigators that any investigations

which cause embarrassment to the Minister or other high-ranking officials

will be punished by the Minister;

43.2 It indicates that any objection to Ministerial incursions into the

independence of IPID, such as my stated opposition to the Werksmans

investigation, will be portrayed as misconduct and used as a pretext for

suspension and possible dismissal; and

43.3 Public trust in the independence of IPID has been fundamentally

undermined. A reasonable member of the public, aware of the Minister's

campaign to remove Dramat and Sibiya, would perceive the Minister's

decision to suspend me as retribution for the political embarrassment

and impediment that IPID's final Investigation Report has caused him.

Public trust in the independence of IPID is essential for IPID to function

effectively: If the public does not trust that IPID can carry out its mandate

without threats to its independence, they will not be inclined to report

corruption and other abuses that implicate high-ranking, politically!
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connected members of the police. Public trust, and the perception of

independence, is thus an intrinsic part of the actual independence of

IPID.

THE RELIEF SOUGHT

44 As indicated, the relief sought in the review application (Part B of the original

notice of motion) has been amended to challenge the suspension decision.

_ 44.1 Paragraph 1 of the amended Notice of Motion seeks an order declaring

invalid and setting aside the Minister's decision to suspend me.

44.2 In paragraph 2, I persist in seeking a (slightly varied) declaratory order

that the following provisions are unconstitutional and unlawful to the

extent that they purport to authorise the Minister of Police to suspend,

take any disciplinary steps pursuant to suspension, or remove from office

the Executive Director of IPID:

44.2.1 section 6(6) of the Independent Police Investigative Directorate

Act, No. 1 of 2011;

44.2.2 section 17(1) and 17(2) of the Public Service Act, 1994; and

44.2.3 paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003.

45 In addition to the above provisions, paragraph 2 has been amended to include

a prayer that section 6(3)(a) of the IPID Act should also be declared unlawful t
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the extent that it purports to authorise the Minister to unilaterally suspend the

Executive Director. Section 6(3)(a) of the IPID Act provides that:

"(3) In the event of an appointment being confirmed-

fa) the successful candidate is appointed to the office of

Executive Director subject to the laws governing the public

service with effect from a date agreed upon by such person

and the Minister".

46 I recognise that it may be appropriate to suspend the declaration of invalidity

sought in prayer 2 for a certain period to allow Parliament to correct the defects

in the IPID Act.

47 However, in that event, an interim remedy will be needed to secure the

independence and proper functioning of IPID while Parliament deliberates on

the appropriate amendments. A possible appropriate interim remedy is set out

in the Notice of Motion.

47.1 The interim remedy proposed is that, during the suspension of the order

of invalidity, section 6(6) of the IPID Act be read as though it provides:

"Sub-sections 17DA(3) - (7) of the SAPS Act apply to the suspension and

removal of the Executive Director of IPID, with such changes as may be

required by the context'.

47.2 In this regard, sub-sections 17DA(3) - (5) provide for the removal of the

National Head of the DPCI in two ways: (a) by a committee of the

National Assembly on a finding of incompetence, incapacity,
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misconduct; or b) by a resolution of the National Assembly with the

support of a two-thirds majority. Sub-section 17DA(5)(a) provides that

the Minister may only suspend the Head of the DPCI after the start of

removal proceedings initiated in a committee of the National Assembly.

Finally, sub-sections 17DA(6) - (7) allow for the removal of the Head of

the DPCI at his or her request.

48 While full argument will be advanced on the appropriateness of this interim

remedy, I emphasise that:

48.1 The Executive Director of IPID fulfils a similar function to the National

Head of the DPCI and a similar degree of independence is required for

both officials to carry out their corruption-fighting mandate without fear of

undue political interference.

48.2 This reading-ln would not be a significant encroachment on Parliament's

authority. On the contrary, it makes use of Parliament's chosen method

of removal and suspension for the head of an independent corruption-

fighting body of a similar status to IPID. These provisions were further

endorsed by the Constitutional Court in Helen Suzman Foundation. In

any event, this interim remedy leaves it open to Parliament to adopt a

different method, provided that it guarantees a similar level of structural

and operational independence.

EXPEDITED HEARING OF PART B

22
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49 There is a clear need for an expedited hearing of Part B of this application.

This is so in view of:

49.1 The decision of the Minister to suspend me;

49.2 The ongoing harm that my suspension is causing to the independence

and perceived independence of IPID; and

49.3 The need for Parliament, the Minister, IPID, myself and the public to all

obtain urgent clarity on the important constitutional issues raised.

50 In the circumstances, the amended Notice of Motion calls on the respondents

to file answering affidavits, if any, by Monday 20 April 2015 and for me to file

replying affidavits by Tuesday 28 April 2015, My attorneys will ask the

respondents' attorneys to agree to approach the Deputy Judge President to

seek an expedited hearing in this regard.

CONCLUSION

51 I pray for the relief sought in the amended Notice of Motion accompanying this

affidavit.

ROBERT MCBRIDE
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The Deponent has acknowledged that the Deponent knows and understands the

contents of this affidavit, which was signed and swom to or solemnly affirmed before

me at on 2015. the

regulations contained in Government Notice No. R1258 of 21 July 1972, as

amended, and Government Notice No. R1648 of 19 August 1977, as amended,

having been complied with.

COMMISSIONER OF OATHS

Full names:

Business address:

Designation:

Capacity:

SHABNAM ISASSIJVf
SAlTlixofficio-TT(SA)

Commissioner of Oaths
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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG HIGH COURT, PRETORIA)

"RM1

(I)

(3)

(3)

DELETE WHICHEVER
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REVISED, t /

IS NOT APPLICABLE

SXffMTURl

Cass Number: 6588/2015

the matter between:

THE INDEPENDENT POLICE .

INVESTIGATIVE DIRECTORATE

ROBERT MCBR1DE

FIRST APPLICANT

SECOND APPLICANT

0"
And

MINISTER OF POLICE

MINISTER FOR PUBLIC SERVICE

AND ADMINISTRATION

FIRST RESPONDENT

SECOND RESPONDENT
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1 *

JUDGMENT

Fabrlclus J ,

The Applicants herein launched an application In the Urgent Court on 13 March

#1)

2015 In which they, as per part A thereof, sought an order which would Interdict and

restrain First Respondent from suspending the Second Applicant from hfs posltfon as

the Executive Director of the Independent Police Investigative Directorate. Costs of

two Counsel ware also sought. The Respondents were given one day to file an

Answering Affidavit and the First Respondent did Indeed so, but without dealing with

the merits of the factual allegations made In tha Founding Affidavit, together with Its

annexures, which almost comprise of ^ 0 0 pages. The Interim interdict was sought

pending the final determination of part B of the application In which the following

relief would be sought:
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1. "It Is declared that the decision of the Rrst Respondent (The Minister of

Police} to Initiate a process to suspend the Second Applicant from his

position as Executive Director of the Rrst Applicant (The Independent Police

Investigative Directorate) Is unlawful and Invalid and the decision Is set

aside.

2. It Is declared that the following provisions are unconstitutional and unlawful to

the extent that they purport to authorize the Minister of Police to 3U3pend or

remove from office the Executive Director of the Independent Police

Investigative Directorate;

2.1 Section 6 (-6) of the Independent Police Investigative Directorate Act

No 1 of 2011;

2.2 Section 17(1} and section 17(2} of the Public Service Act, 199% and

2.3 Paragraph 2.7(2) of Chapter 7 and paragraph 18 of Chapter 8 of the

Senior Management Service Handbook, 2003.

A cost order was also sought.
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2.

Second Applicant alleges that on I I March 2015 he was given a letter by the

First Respondent as a notica to Inform him that the Minister Intended placing

him under precautionary suspension with full pay and benefits For a period

not exceeding 60 calendar days. Details of the alleged serious misconduct

committed over a course of time were then given, and It was concluded that:

"Because of the seriousness of these allegations, given the most senior

position you occupy at IPID, the possible Interference with (he Investigation

and the tempering (sic) with evidential material, I Intend placing you on

precautionary suspension with full pay for a period not exceeding 60

calendar days, pending an Investigation Into the abovementloned allegations

and possible disciplinary enquiry against you."

Second Applicant was given an opportunity to make representations as to

why he should not be suspended and he was given until the close of

business on 12 March 2015 to do so.
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3.

In the Pounding Affidavit Second Applicant said that he appreciated that the

Respondents would have very little time to answer this application but, If they

required such further time, he would be prepared to accord It on the

condition that the Minister would not suspend him pending tha outcome of

the application under part A.

The Minister had not suspended tha Second Applicant at the time the

application was heard, but Applicant's Counsel, Mr Budlender, submitted that

this was no obstacfe to him Inasmuch aa the application was launched not

only to protect tha Second Applicant's rights, but also to preserve the

Independence end effective functioning of IPID, and to prevent further

unlawful ministerial Interference without delay. It was alleged that IPID was

an Indlspenslble, constitutionally required Investigative bod/, which was

mandated to Investigate police misconduct and offences. Its investigations
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extended to ths highest offices In South Africa. It therefore had to be given

substantial protections to carry out Its mandate without political Interference,

The Executive Director was at the very heart of IPID's ability to function

effectively to fulfil Its constitutional mandate, and was critical to ensuring the

proper conduct of Investigations by IPID, Should a suspension be effected,

such an act would have Immediate deleterious consequences for ths effective

functioning of IPID, so It was submitted. This was especially so In the current

political climate, and given the extent of ministerial Interference In the

Independent Institutions In ths criminal Justice sector. I am paraphrasing this

allegation In the Founding Affidavit, and ft Is noticeable that no details wera

given of what was meant by the "current political dlmata" and what actual

facts underiay ths submission that the Minister Interfered In ths Independent

Institutions In ths criminal Justice sector. The following was then said In the

Founding Affidavit: "The suspension of the Executive Director would, In all

likelihood, be followed by tha Minister's appointment of a new acting

Executive Director, who could fundamentally undermine the effective
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functioning of the Institution and impede high-profile Investigations. This Is

demonstrated by the events that followed the suspension of the Head of the

Directorate for Priority Crime investigation (the DPCI or the Hawks)

Lieutenant-General Dramat, and the appointment of Major-General Ntiemeza

as an acting National Head of the OPCI. Those events are detailed In the

Founding Affidavit Hied by the Helen Suzmann Foundation in the

Constitutional Court on 25 January 2015." This was annexed to the

' Founding Affidavit Those events are all In the public domain, and have been

the subject matter of litigation in this Court. I do not Intend dealing with ths

Judgments relevant to those proceedings. They speak for themselves.

5.

In part B of the Founding Affidavit ft was alleged that Initiation of the process

to suspend Second Applicant was unlawful and unconstitutional, on the

grounds that the Minister did not have the power to suspend the Executive

Director of iPID, as this would contravene the Independence of iPfD

RJM-0615



enshrined under Section 208 (6) of the Constitution. Alternatively, even if

the Minister had the power to suspend the Executive Director, the Minister

had exercised his power unlawfully by creating a reasonable perception that

IPID's independence was under threat It further alleged that the Minister's

decision was vitiated by ulterior purpose or improper motive and bad faith, it

was also 3afd that his decision was Irrational and unreasonable. It was

submitted that the review under part B was brought on the basis of the

principle of legality and the Promotion of Administrative Justice Act 3 of

2000 (PAJA). I must say at this stage that s. 6(6) oftha /P/D Act gives the

Minister the power to remove the Executive Director from offlce on account of

misconduct. Does this mean that he can also suspend him In the Interim?

Hl9 appointment Is made by the relevant Parliamentary Committee upon

nomination by the Minister. Does th!3 mean that only this Committee can

suspend him lawfully? The Act is silent on these topics.
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6.

The First Respondent said In his Answering Affidavit that he did not Intend dealing

with the merits of the application at this stage, but would oppose It-an the basis that

the Second Applicant had not been suspended and that he had mads written

representations which hs was considering, and that In any event he had not met tha

requirements of an Interim Interdict because he had not demonstrated Irreparable

harm If the relief that he sought was not granted on an urgent basis. Tha application

was therefore premature and Ill-conceived. Tha First Respondent also stated that ha

was awara of the fact that 1PID performs a critical statutory and constitutional

function which requires stability In order for It to optimally perform Its statutory

obligation. It was submitted that Second Applicant would have alternative remedies

in due course, and if ha were to be suspended it would be with full pay and benefits

and only for the limited time of 6 0 days. It was also open for Applicant b approach

tha CCMA or the relevant Bargaining Council depending on how he framed his

causa of action. Ha denied that tha balance of convenience favoured tha Applicant

at ail, Inasmuch a9 particular sections of the Act that were sought to be attacked had '
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been In operation for a number of years, and that the Applicant could not say that he

wished to remain Immune from any steps pertaining to allegations of misconduct

against him whilst ha Intended challenging' tha constitutionality of legislation which

did confer powers of him to play the particular oversight rote. What would happen

after suspension, If It was decided upon, was currently merely of a speculative

nature. As a result, It was submitted that Applicant had not made out a case for the

relief sought In part A.

7.

I do not Intend dealing with the likelihood or otherwise of the relief sought In part B

of this application being granted or not. However, there la merit In the submission

that these type of bodies should be Independent, but at the same time I am also

aware of the fact that Independence Is one of degree, depending upon the relevant

context of the legislation applicable.

See: Van Rooyen vs The State 2002(5) SA 246 (CC)

Also, to prevent abuse of power, which Is obviously and sadly part of human nature,

someone has to guard the guardian. "Qufe custodlat fpsoa custodes" the Roman
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poet Juvenal ashed In one of his Satires. He lived In the first century AD.As opposed

to that realistic view (some- call It sceptical), Plato (The Republic) was overly

optimistic when he opined that It was absurd:; that city fathers would require

oversight, This was his view some 500 years before Juvenal expressed his more

practical view. I am merely mentioning this- because-. I da believe that part B Is

arguable, and It does have reasonable prospects of success. That Is In my view one

of the requirements In tha present context having regard to the test laid down fn

Alraad Express (Pty) Ltd vs Chairman Local Road Transportation Board Durban

198$(2) SA 683(AD).

8.

I am not convinced that tha decision of the Rrst Respondent end the decision

whether to suspend Second Applicant or not, Is of an administrative law nature.

However, Applicants' Counsel said, while we briefly debated this Issue, that tha

Minister's decision not only affected the Second Applicant, but also tha public at

large. See in this particular context Chirm vs Transnet Ltd and Others 2003 (4)

SA 367 (CC) and Provincial Commissioner, Qauteng: SAPS vs NgunI[2013] 2 All
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£4 262 (SCA) at 269 par. 16.1 do however not need to decide this debate In the

present Instance, because It Is well established that the lawfulness of public power Is

sub/act to scrutiny by the Courts. See: National Treasury Infra at pan 44, and

Pharmaceutical Manufacturers Association of South Africa In- ro- Be Parte

President of the Republic of South Africa and Others 2000 (2) SA 674 (CC) at

pan 17.

9.

The requirements for an Interdict have been set out throughout the decades of our

Illustrious common-law history. In National Treasury and Others va Opposition to

Urban Tolling Alliance 2012(6) SA 223 CC, Moseneke DCJ again repeated them,

and emphasized that under the test of Setlogelo va Setlageto 1914 AD 221 as later

refined In Webster vs Mitchell 1948(1) SA 118B(WLD), a particular claimant must

establish not merely that he has a right to approach a Court In order to review a

decision (administrative decision), but It must be a right to which, If not protected by

an Interdict, Irreparable harm would ensue. Quite apart from the right to review and

to set aside Impugned decisions, an Applicant would hava to demonstrate a prima
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fade right that ta threatened by Impending or Imminent Irreparable harm. A right to

review an Impugned decision does not require any preservation pendents lite

>

because obviously It does exist,

• • 10."

In the context of a Minister exercising powers Invested In him by a statuts It was

said In Qool V3 Minister of Justice and Another 1955(2) SA 682 CPD that In the

absence of allegations of mala fides, a Court would not readily grant such an

Interdict A Court would only grant such an interdict In exceptional circumstances

and when a strong case has been made out for relief. This is not surprising. Subject

to the principle of legality and the separation of powers between the executive, the

- . legislative and the judiciary, a Court must ask Itself not whether an Interim interdict

against an authorized State functionary is competent, but rather whether it is

constitutionally approprlala to grant the Interdict See: National Treasury supra at

par. 68.

RJM-0621



14

II.

In tha context of the question of the balance of convenience,1" Mr Budlender

submitted that the stronger the prospects of success were, the (ess the balance of

convenience arose. I accept that, but I must also consider to which extent an order

at this stage would disrupt legislative functions authorized by (aw. It Is dear that

while a Court has power In this context, It would not readily exercise it except when

0
a proper and strong cass has been made out for the relief and then only In the

clearest of cases. This was also emphasized In the National Treasury decision

supra par. 60.1 may Just add that I am also aware that the National Trsssurycase

Is distinguishable from the present facts as a policy decision of the Government Is

not attacked, but nevertheless the Court's dicta relating to the requirements for

urgent Interdicts are of general application. What 13 fmportant In the present Instance

Is that If the order were to be granted now, pending a likely very lengthy process

under part B, Including proceedings before the Constitutional Court, the Applicant

would In reality be Immune from disciplinary steps In tha Interim, no matter what
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further serious evidence against him might emerge. I agree with Mr Mokhari SC on

behalf of First Respondent that this cannot be in the Interests of Justice.

12.

I have also had the occasion to write a judgment about the requirements of Interim

Interdicts In AFRISAKE NPC va City of Tshwana Metropolitan Municipality and

Others under case number 74192/2013 dated \h March 201U (not reported). I also

emphasized that the proper question would be whether an Applicant In Interdictory

proceedings required an order now so as to protect a right which he would otherwise

not be able to protect at alf. One does not require an Interdict pendents lite to

protect a right which one can In any event protect in future by, amongst others,

litigation In due course. It 13 an absolute minimum requirement that Irreparable harm

must be shown to exist before the Court can grant such an Interdict, and In the

present context the constitutional desirability of such an Interdict weighs heavily on

my mind. A Court Is not to disrupt iegfslat/ve functions where authority Is exercised

within the bands of legislation and the Constitution. See: Doctors for Ufa

RJM-0623



16

International vs Speaker of National Assembly and Others 2006(6) SA 416 CCat

par. 69.

13.

The Second Applicant has not yet been suspended. He has made representations

which the Minister will consider. What the outcome will be, (da not know.an Interdict

cannot be aimed at the past. Ordinarily that would be the end of the matter, accept

Insofar as the Second Applicant alleges that the public at farga Is also affected by

the decision because of the Important oversight role that the First Applicant plays.

What wilt happen If ha Is suspended, In the context of his temporary successor, 1

also would not know and cannot speculate. I cannot simply accept as a given that

such person would be open to unlawful manipulation or that the public would

perceive this to be so. Fortunately vigorous debates are held In the press about

such appointments and the background of such persons. The fact of the matter Is of

course that the Applicants do have the right to approach the Court for the relief In

part B. That right has not been taken away from them and cannot be taken away

from them. It also requires no Interdict In the Interim. I am not satisfied that the
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Applicants have shown that they will suffer Irreparable harm In tha meantime. If

actual harm does arise on some or other ground, whilst an application for the main

relief fs pending, nothing would stop them from approaching Court for appropriate

relief. - - -

Mr Budlender has accepted that this Is not an ordinary case, and that he would have

to show more than a prtma facie right, and Indeed would have to make out a very

strong case, on analogy of the dicta that I have referred to In the National Treasury

decision supra. In that context he submitted that the whole process was presently

unconstitutional and caused harm not only to the Second Applicant but to the

general public at large. The Second Applicant was not an ordinary employee, and if

the Minister was under the apprehension that he could continue to act without lawful

statutory authority, the harm would ba on-going. On that basis ha was entitled to

urgent relief and the Applicants had a right which needed to be protected now. I do

not sgrea for the reasons stated. The Applicants can exercise all the rights that they

rely on In the future In due course. They do not require an urgent Interdict now to
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safeguard such rights. I am aware of the fact that a Court has a power to grant this

relief but that is not tha Issue In my view at alt.

See: President of South AMca and Others vs United Democratic Movement and

Others 2003 (1) SA 47Z It was held therein that the High Court has Jurisdiction to

grant Interim relief designed to maintain status quo or to prevent violation of a

constitutional right where legislation was alleged to be unconstitutional and

reasonably feared that It might cause Irreparable harm of a serious- nature. Such

Interim relief should bo granted only, It was held, where strictly necessary in the

Interest of Justice. In determining the Interest of Justice In such a context, the Court

had to balance the Interests of persons seeking Interim relief against the Interest of

others who might affected by the grant of such relief. Such Interim relief should ba

strictly tailored to Interfere as little as possible with tha operation of legislation.

Ik,

Tha facts do not support tha relief sought, nor do the applicable legal considerations.

The application Is not urgent

P
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It Is accordingly struck off the Roll.

15.

In my view the application In due course under part B Is not without merit, and It Is

accordingly not appropriate that I make a cost order against the Applicants.

See: Bbwateh Trust vs Registrar, Qeneltc Resources 2009(6) SA 232 CC at par.

20-22

JUDGE H.J FABRICIUS

JUDGE OF THE GAUTENG HIGH COURT, PRETORIA
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Counsel for the Applicants: Adv S. Budfender
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Instructed by: Hogan Lovells (South Africa)

Heard on: 13/03/2015

Date of Judgment: 18/03/2015 at 10:00
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Mr Robert McBride-

Executive Director
Independent Police Investigative Directorate

Pretoria

24 March 2015

Dear Mr McBride

RE: Your Precautionary suspension with full pay and benefits

i refer to the notice of intention to place you on precautionary suspension, dated

11 March 2015, as well as the allegations contained. In the said notice which

must ba read as if Incorporated In this fetter. In tha said notice I requested you to

make written representations to me by no later than close of business; on-

Thursday, 12 March 2015 as. to why I should not place you on precautionary

suspension on the basis of tha allegations set out inthe said1 notice.

Your written representations, accompanied by a supporting affidavit or 3

swom statement were received by my office pnThursday,12March2015,l would

likato thank you for having positively responded to my request to make written

representations, which haa assisted in making my decision. I have considered

your representations' and sworn statement
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I have also taken into account that you have admitted that you refused Mr.

Innocent Khuba permission to cooperate with the investigation, commissioned

by myself, as the Minister of Police, currently conducted by Werksmans

Attorneys.

Furthermore, you have also admitted to have removed a device from the safe

in Major-General Sibiya's office whilst he was on suspension. I have taken Into

account your reasons for having acted in the matter aforesaid and I am not

persuaded by those reasons.

Prima facie, your actions were Intended to fnterfera with the ongoing

investigation Into the existence of two IPID Investigation reports and any

possible acts of defeating the ends of justice. These matters require to be

investigated In an environment which is free from Interference, intimidation and

possible Interference with investigations and possible witnesses.

The matters that are being investigated are of a very serious nature and directly

implicate you as the moat senior official within the IPID. ft Is Important that when

these matters are being investigated, and In order to preserve the independence,

Integrity and good name of the JPID.given the Important Constitutional and

statutory function it performs in our Constitutional state, you are placed on

precautionary suspension.

As you are aware that I have the power in terms of section 6(8)(a) of the

Independent Police Investigative Directorate Act 1 of 2011 to remove the

Executive Director from office on account of misconduct Inherent in the power

0) aforesaid, is the power to suspend and institute disciplinary proceedings when

" ' allegations of misconduct are levelled against the Executive Director.

The Public Service Act; 1994, and chapter 7 of the Senior Management

Handbook are equaily applicable to you in relation to a decision to place you on

precautionary suspension and same have been accordingly invoked by me.

Besides, the common law right of employer to suspend is equaily enforceable in

this regard.

2 | I' H
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I have reason to believe that if you are not placed on precautionary suspension,

you are likely to Interfere with the Investigation, as you have prima fade already

shown to have done, and there Is a potential to deter potential witnesses from

cooperating with the Investigation -as you havB prima facie shown to have

done, including the possibility of tempering with the evidentiary material. Your

suspension is precautionary in nature and It Is for a period of 60 calendar

days pending the Investigation and possible disciplinary proceedings.

I therefore place you on precautionary suspension with immediate effect, on full

pay and benefits for a period of 60 calendar days pending the investigation and

possible disciplinary enquiry.

You are entitled to take with you your personal belongings except items,

equipment or goods which belong to IPID, utilised specifically for the

performance of your day to day duties.

Yours faithfully,

3 J ? ,: if ".
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PATENT. TRADEMARK, COPYRIGHT, COMMERCIAL,
PROPERTY* LITIGATION ATTORNEYS

EMAIL MESSAGE
To: slulv@werksmans.com

From; jacmaralsOadamsadams.com

Tel No. (Nat) (012)4326000
(Int) +27 12 432 6000

Adams ©Adams
PRETORIA OFFICE
Ignnwood Brldg* 4 Davmlry Slriet
Lgnnwood Honor Pretoria
CORRESPONDENCE
PO Bon 1014 Pretoria 0001 South Africa
DOCEX at Pratorlo

PHONE +27 (0) 13 433 6000
FAX 427 (0} 12 432 6599
EMAIL moll9odamtadami.com
WEB wwwjdomMdami.com

JSM/vc/LT2141

MrS July/kb/MINI29566.1
/#3524136v1

6 March 2015
n&mttsntcontttu MvmasXutwtUcnitconHtienUilvxVorlfgaHy piMltgH ithtotwKl»dtortha*0dr*twa*any. /you «ra not Hit » « * » « / « end you hart
-KaAm/M&ama//*) unr, you may not md, ta; Ositntattt, dbtrtbutt cr copy IM ttimatloti. Phut notify us Immtdlittly ind H * aftifl unnot tor tti* ntun
thtrwof* our mtrt cast .

WERKSMANS ATTORNEYS
Johannesburg

Dear Sirs

IN RE: MINISTER OF POLICE / INDEPENDENT POUCE INVESTIGATIVE DIRECTORATE

1. We refer to your letter dated 27 February 2015 which has been referred to us for reply to on
behalf of the Independent Police Investigative Directorate ("IPID").

2. We shall procure Instructions from IPID as soon as possible and furnish you with a
substantive response to your letter shortly.

3. We confirm that, In the Interim, Mr. Khuba has not been granted permission to consult with
you. We furthermore request that you direct any further correspondence In relation to your
Investigation to the writer hereof.

Yours faithfully
ADAMS & ADAMS

J S MARAIS
Chtclrad ind ilgnid by tumor ind nnt ihdrenlciUy

JVMtvtt Jc/Mwitburz Cip» Town. Ditrtsu UaimUpit (MKS), Ansel* Tmanlt, BsxmtO, Cuntnxm I<UT9, Botswmt, Utatin Vtm&l*. IwaUnl, Kmjn, U M I i Mgwit
ftmtrt QavMKo<za HinnnlRogva D.ftaTlnairl JehaniUPmt Can HtzKnUt N»Bl Hfctmm MWIIHAIPI«ul» Seiwtfia Cosatlng tomaetplmk ROPl
LsuknndvWtl OinttoRou RmMlBapiU StnoiemMi fiuunUha Orffo/WoJI* JaiapAOM*I«I aititfcvnin ttnHVom Nolwdaabi B
OvniiOMir CtMSdaitmt M t tnMm4| l UutnOttttt Kuymorr^wn ftofoKh«*mi JintaOiMtf NkhlOntly L«ySlgtieratl SimnYHtM JdtwiyFteiddg
LwndtrOppimwi JmnyPhnur OtntaOohirn /JoUAflDittftllt eiUiBiaad MOIWH MignMitMtoolas Otfcbll Itertal 1-WiulOwU LmnnRmj DjltHuV
MtnUyOgrdai RoilofOrevl Nfcclrti Koch JimttOivdi NlctyOmitl VfahmpOiy OodtfrBuifin J H M V I I I N » « U I I I « Ptmrnnt ObttfW«ti^m FwKMylwg
Somyy*Niin 0ml«8nt*tin NkhuStigli WartiiOitfOii SiJk9iiaunWdl« PktarVmgK J«nlc»A»li:n J«ilCw|4 WBntnPnsuliy McdiOaBegv J»«vPcilRu«)
AnitiwUifMf VwnhrtiM«Hitr UdltSimiriv OintPolglilar
3tnlorCen$i*Unt$ ii.T*&j Pittk MirtiRMnMl enphaiFarrti OnttJoa CnlgFMM taVtbtt*
A i o d i t u Oa6inliM>nJcsio 0tf«ntD*tm> T1m*«0«vt« ClilmBcttra St^finrWU MkMK«bM KagWioMaiyuhl Natoh>W1gh« MfcttCiitonai UdlPtlw
AmmiSulrom AndrwPWilpi NMiSimfeirgir RutoNtuuDir TTmyCcntiy ChiriMvtli NOKMBIUMth»nj PwlMnnt laurttivanOnwtv JwvUukLjOtwui
WyntndFaiO VbyokalfMtinu Jm-HrroSw«i*ioW mrayiVrnKny dJaloUitftMil OkmiMuWk* WmilBrdz KtnRairpmtfi UoilMntvl DununNOmMir
lumBOJM* UU-MllQKnin IteryWIar* MwkHnxrti CjCurtiiWojto«t» RthrtV/Kn HMnPtnmtl Knaniaiitik StulQmmtv AJkuMijmih (aiLwmnti
Atittttfty JrmiMUflaa FmmRtnad MtUMDriyv KmnUm ZwotartiHa*i«h TtyybiKMi LJnNunn FRamAMmloa ViudaMwtntu 0* IMi l i l i
NuIPirtar NtvnJinl Ptiv JoftnWInu Mmtm Vtiijlt DthlnOaiH-NiliiM Fnrrad Lmdmn MtganOhnli anniariRen MDitPat KJimyHiWiBiyli Ohig ModBKll
HibtrtJvtHVknRimiut O I V U O W I I UiMnDutflty StiuilVanOnetrBli OundreDuTtfl K W m B l r
CltlttCpmargCmcv OlviFoitM
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Varana Chutterpaul
"RIW 4 "

From:
Sent:
To:
Cc:
Subject:

Attachments:

Jac Marals
23 March 2015 04:47 PM
'sjuIy@WQrksman8.com'
Jac Marals; Michael Gvvafa; Jameel Hamid; Varana Chuttsrpaul; Ansuya Buccas
IN RE: INVESTIGATION BY THE MINISTER OF POLICE ON THE POSSIBLE
INVOLVEMENT OF LIEUTENANT GENERAL DRAMAT: MAJOR GENERAL SHADRACK
SIBIYA; AND OTHER MEMBERS OF THE DIRECTORATE FOR PRIORITY CRIMES
INVESTIGATION ("DPCI") IN THE ILLEGAL RENDITION OF ZIMBABWEAN
Email to Werksmans Attorneys 23 03 2015.PDF

WERKSMANS ATTORNEYS
Johannesburg

ATTENTION: Mr S July

Dear Mr July

RE: INVESTIGATION BY THE MINISTER OF POLICE ON THE POSSIBLE INVOLVEMENT
OF LIEUTENANT GENERAL DRAMAT: MAJOR GENERAL SHADRACK SIBIYA; AND OTHER
MEMBERS OF THE DIRECTORATE FOR PRIORITY CRIMES INVESTIGATION ("DPCI") IN
THE ILLEGAL RENDITION OF ZIMBABWEAN NATIONALS IN 2010

Please see attached correspondence for your kind attention.

Yours faithfully,

Jac Marals
Partner

PHONE+2712 432 6356
FAX+2712 432 6550

AIL Iac.marals@adamsadams.com

J3SITE www.adamsadams.co.za

PHYSICAL ADDRESS Lynnwood Bridge, 4 Daventry Street, Lynnwood Manor. Pretoria, South Africa

POSTAL ADDRESS PO Box 1014, Pretoria, 0001, South Africa

This email Is subject to an electronic communication legal notice available
http://www.ad3msadams.com/lndex.php/slte/edlsclalmer

Please consider the environment before printing this email
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23 March 2015
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WERKSMANS ATTORNEYS
Johannesburg

URGENT

ATTENTION: MrS July

Dear Mr July

IN RE: INVESTIGATION BY THE MINISTER OF POLICE ON THE POSSIBLE INVOLVEMENT
OF LIEUTENANT GENERAL DRAMAT: MAJOR GENERAL SHADRACK SIBIYA; AND
OTHER MEMBERS OF THE DIRECTORATE FOR PRIORITY CRIMES INVESTIGATION
("DPCI") IN THE ILLEGAL RENDITION OF ZIMBABWEAN NATIONALS IN 2010

1. As previously indicated, we represent the Independent Police Investigative Directorate
("IPID"). Your correspondence below addressed to Mr. M. Sesoko ha3 been referred to us for
consideration and reply.

2. Our Instructions are to facilitate IPID's cooperation with your Inquiry, as referred to In your
letter under reply, Including In respect of Interviews with Mr. McBrfde, Mr. Sesoko and others.
We request that you address all further correspondence to us.

3. With regard to the aforesaid we draw your attention to the Judgement per Fabriclus J In the
matter of Independent Police Investigative Directorate and Robert McBride v Minister of
Police and Minister of Public Service and Administration under case number 6588/2015

A I M I OiAiKrtr* Haiairf ftogata DtrbTmkni JcnmfvPraa CofHMuKamla NttaHblnnan MaritluiluPlauia SamantiaDsHM QinieaPituh ftilPli
Loulivine'arWil OiimiltRoux niaailSignal Sttmenmn SuzunUhg OtignrWetw JatphOoadntS BihdaVIBtrt Mii*Vu» tktwao&b* EuganfHanay
OtmnOMW DavB Bdiwpan MaguMo«nl|i MutnOtrti* KaiyThompnl Note Khadana Jmt«0*«i l NihlOntly Lucy Blent**! Btmnftalaa Johnny Flanditi
LMndwOppannai JannyPknur OanhlMimoi AhakApoatsidli BlURnaool lUnlaha MaowtfiaUtodm DtUlt ManfaK (**•• ! Owtla UunaiRaji DaHHaiV
MandyOorddl RmUOmi NtoltllaKodi JamMOMai MckyOtmttt VWianPUy Gcdttyeuriia JtcUtnk NftabWiaojRnmnl nil»rWalri«gin FmllMyburn
SamyyiWin Ownatidin MXim8»igh Wii tuaimii SijdfiaOamWIn PltUrVluDlt MilcaAnUgn JmiCml* WBiahiPnunlty NMaltebgv JuvPadRuiM
Andrew Motor VvunrtaMamar UidlaBairaHar CMfl Petjlilar
SltikrCmwltlnti EunldilPlaiilt MarttiRodavnl SUplinFarati O r t i * CrKgFubaa IraDikatt
Mtodtm DabmllMtnkanD Oaltn*Buton TiiaratfDnsj QatiBoVmai SUphanHdH AJtHKatH KagtahoUany«*l HiHaHlWIjM And)Cutraun WlPVrf
Amiru SiAnan AndmrPhl^x Mctla ami«n<B»f Ranaa Nhmdar mnyCmKy CJiriMtnll NmXmlu Mdtmng PulWiiol Ltwkt van Ocvantar JliMjufcLaOrmga
WjitKidFeuitt MiyctnlWura* Jm-HaraiSwwitpoil SunyiVtanwny OaktbUivtiMI DonnfMutM WtntalBitz KknRtmamclh UaalMottart TTitmanyOsniular
ZunikJOIMar U^MntOunati KanyWUn Mcta)K«««i Citw«iaWa|bWtx FDcnardWMn AthMPawml KvanuSDU 8tialOonndv MbiiNiyan* gnUamtnn
JnonniURoa FamniRinoc* MituiDnyar K«r«lUm ZjmobjhlaBoUiali TayyblNaRi UiaNunt FammhMu\|M TtiandoMuiaitii OiblMakili NuSPtrtar
NanatinlPlty JotaNdlNJ JtanaUVkaga) OtWra DnJaM<auda Ffwo* Lmdma U«gmDHil* OUtn QrHUil MUhaPoit Wunykla Khaiyli Onao Wxllliadl
HalgndJaniaViiiftnitws DnUOana LuxaaiCuflay SnanlVeiD>rBw||h Oini™DuTo« FiWiartlB»traain U a ( * r t V C N W d m y
OilttOfntHgOOetr DtviFoitiai
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where it was held by the Honourable Judge that 7 do believe that part B Is arguable, and it
does have reasonable prospects of success" (paragraph 15). Our client's view In respect of
the Minister's powers as presently formulated In the IPID Act Is fortified by the views
expressed by the Honourable Fabriclus J. Our client has accordingly requested the Minister
to agree to expedited time periods for the hearing of Part B of the aforesaid application. We
await to hear from the Minister In this regard.

4. Our client is confident that your Inquiry will not lead to any adverse findings against our client,
In relation to the allegations contained In your Terms of Reference (or at all), We confirm that
our client's cooperation with your Investigation is without prejudice to Its rights in relation to
the unlawfulness of the Minister's powers referred to above and the pending litigation.

5. We will consult with our client's Mr. Sesoko as soon as possible whereafter we will revert
regarding suitable dates and times for an Interview. To assist you with planning we confirm
that our client's Mr. M. Sesoko has indicated he will probably be out of town tomorrow. We
are, however, appreciative of the time pressures that you are under and will therefore
endeavour to revert as soon as possible.

Yours faithfully
ADAMS & ADAMS

JS MARAIS
CI»cJc*d ind ilgntd by author iraf Mfii •ItctmnletUy
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"RM 5"

WERKSMANS
ATTORNEYS

JS MARAIS
Adams 8t Adams
Lynwood Bridge
4 DAventry Street
Lynwwod Manor
Pretoria

Email: Jac.marals@adamsadams.com

Johannesburg Office
155 5th Street
Sandton 2196 South Africa
Private Bag 10015
Sandton 2146
Oocex 111 Sandton
Tel +2711535 8000
Fax +27 11 535 B600
www.werksmans.com
enqulrtesfflwerksmans.com

YOUR REFERENCE} JSM/VC/LT2141
OUR REFERENCE:
DIRECT PHONE:
DIRECT FAX:
EMAIL A D D R E S S :

25 March 2015

Mr S July/5t/MINI29566.1/#3574121vl
+27 11 535 8146
+27 11 535 8646
sjuly@werksmans.com

URGENT

Dear Sir

IN RE; INVESTIGATION BY THE MINISTER OP POLICE ON THE POSSIBLE INVOLVEMENT
OP LIEUTENANT GENERAL DRAMAT; MAJOR GENERAL SHADRACK SIBIYA; AND THE
OTHER MEMBERS OP THE DIRECTORATE FOR PRIORITY CRIMES, IN THE ILLEGAL
RENDITION OF ZIMBABWEAN NATIONALS IN 2 0 1 0

1 We refer to your letter dated 23 March 2015.

2 Kindly advise on when are you and your client, Mr Sesoko, available to consult with us In
relation to the above matter. We are available to consult on Thursday 26 March and/or
Wednesday 1 April 2015.

3 We look forward to hearing from you as a matter of extreme urgency.

Yours falthftjlly

Werksmans Inc

Warfcsmani Inc . Rag. No. 1990 /0O7215/21 Ragltterad affic* 155 5th Street Sandton 2X98 South Africa
Director* oHertz(Ctufnnin) ALArmstrong BAAronoff DA Arttiro TBiB AHiennan NMNBhengu LBIck HGBBcihoff GTBcotr TJBojvrel/ MCBrflnn
W Brown PF Burger PGCIeJind KJDoeta ppJCoeiser CCala-Morgin D Certett JN ii VWert GW Driver Uriu Pna MFeenstr* SFodor SJCirdiner
DGewcr JAGobetx HGeotam RGoatWn lOGauws GFOrfmtl JHolluen MGH Hanltull VRHaslojky BBHott HCJiabf Tl Jaws van Rtmburg
NJansen van Vuuren G Johannes S July J KaHmeyer 5LG Kay«na A Kenny BM Kew R (OPoran N KSrby HA Kotzc 5 Kriga PJ Kruscht P la ftoux HM Lttsbig
ELevenitefn JSLochnar JSLubbe BSHabaia pKHabaso PMHadala MPCMmaka HMisondo CMoralHs KOMotshwina LMIdoo JNlcklg JUNIemand
BPFOIMer WE Oostfiulzen MParuegrouvy CPPiuw AVPHlay T Potter BCPrlra AA Pyilkowild (URaaUi ARamdhfn I. Rood BRRoothniin W Rosenberg
NL Scott TASIbldla IXSlbtmn JASmlt JSSmlt a Steven* POStayri JStockwell WStraehm JGTheron JJTrutw KlTrudoeon DM v«n den Berg
HAvtnNlekerk nvinTonder IP van Wyk AVatalldli RNWakeReld DC Walker OWeglercU MWIthihn DCVffllan* OGWLI/jrni EWood
B V i f W r t j D f

JOHANNESBURG. CAPE TOWN. SIEUENBOSCH . TYGER VALLEY
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG PROVINCIAL DIVISION, PRETORIA)

In the matter between:-

CASENO: 6588/15

ROBERT McBRIDE Applicant

and

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE &
ADMINISTRATION Second Respondent

ANSWERING AFFIDAVIT

I, the undersigned,

NKOSINATHI NHLEKO

do hereby state under oath that:-

1. I am an adult male and the Minister of Police, the first respondent in this

application. I took the decision to suspend the applicant from his position.

That decision is the subject of attack in the present application.

LdJpL
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2. The allegations contained herein are true and correct. They are also within

my personal knowledge and belief, unless the context indicates otherwise.

Where I make submissions of law, those submissions are made on the advice

of my legal representatives.

3. I have read the founding affidavit, together with its annexes, as well as the

supplementary founding affidavit and its annexes. I refer to the

supplementary founding affidavit as the supplementary affidavit. In this

affidavit I shall respond to the allegations contained in both affidavits.

INTRODUCTION

4. The relief sought by the application falls broadly into two categories. First, he

wants to set aside my decision to suspend him. Second, he seeks to

invalidate certain provisions of the Independent Police Investigative

Directorate Act 1 of 2011 ("the IPID Act"), the Public Service Act, 1994 and

the Senior Management Service Handbook. I am not the Minister responsible

for the Public Service Act and the Senior Management Service Handbook. I

confine my responses to the IPID Act.

Lai
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5. In respect of the challenge to the IPID Act, the mainstay of the claim is that

the impugned provisions infringe upon the independence of the Independent

Police Investigative Directorate ("IPID"). The challenge the suspension

decision is based on the allegations that I do not have the powers under the

IPID Act to suspend the applicant; that the decision was not rational or

reasonable; that I acted for improper reasons; and that I infringed the

independence of IPID by suspending the applicant.

6. These allegations are without merit.

6.1 My decision to suspend the applicant is not administrative action. It is

executive action. It cannot be challenged in terms of the Promotion of

Administrative Justice Act 3 of 2000 ("PAJA").

6.2 To the extent that the decision is challenged for violating the principle

of legality, it is denied that I do not have the power to suspend the

applicant; or that the decision was not rational or reasonable when

regard is had to the information I had at my disposal; or that the

decision was influenced by an improper purpose; or that the decision

infringed the independence of IPID. I have the power to suspend the
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applicant. My decision was taken for legitimate and lawful reasons

relating to the gross misconduct of the applicant and his abuse of

authority.

6.3 It is also denied that the decision infringed upon the independence of

IPID. The independence of IPID is constitutionally and statutorily

protected. It was not violated in this case merely on account of a

decision to suspend the applicant, in circumstances where the

suspension was temporary - pending the institution of disciplinary

proceedings - and the suspension of the applicant was operationally

justifiable to protect the integrity of IPID.

7. In relation to the constitutional attack, I must state upfront that I

wholeheartedly support the proposition that the independence of IPID is

paramount. However, I deny that the current legislative framework does not

sufficiently protect the independence of IPID. I submit that the law as it stands

provides for adequate safeguards for the independence of IPID.

8. I also agree with the submission of the applicant that IPID should not be open

to political manipulation by members of the executive. But I deny also the -c/
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allegation that I have attempted in any manner to interfere with the

independent functioning of IPID. My actions, in suspending the applicant,

have been motivated by the desire to protect and safeguard the integrity and

the very independence of IPID. It is important to mention that IPID should not

only be independent from external political influence, but should also operate

independently from members of the police, whom it is legally obliged to

investigate.

9. The IPID Act flows from section 206 of the Constitution, which envisages that

IPID shall be politically accountable to the Minister. The IPID Act itself creates

enough protections for the independence of IPID. The applicant did not

complain of any political interference - or lack of adequate independence - in

the discharge of his duties, until he was suspended for gross misconduct. The

constitutional attack is thus clearly contrived. The problem here which led me

to resort to the suspension of the applicant was the following..

8.1 The applicant attempted to protect senior members of the South

African Police Service ("SAPS") from the consequences of their alleged

criminal conduct and their alleged misconduct. Particularly, the senior
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members were General Anwar Dramat ("Dramat") and General

Shadrack Sibiya ("Sibiya"). I cannot speculate on the motivations

behind the conduct of the applicant. What is clear, on the objective

evidence, is that the conduct of the applicant amounted to abuse of

power and was unlawful. The conduct of the applicant undermined the

integrity, independence and effectiveness of IPID.

8.2 In misconducting himself, as he did, the applicant also gave

instructions to junior members of the IPID staff to act in a manner

designed to achieve his improper motive.

8.3 In the course of preparing this answering affidavit, I was also informed

by current IPID staff that the applicant caused an advance payment, in

the amount of R500.000.00 to be made to the account of his current

attorneys of record, Adams and Adams. This violates the provisions of

the Public Finance Management Act 1 of 1999 to the extent that the

payment was for services which had not been rendered. Furthermore, I

consider it entirely inappropriate for the applicant to use public funds

for personal benefit. The fact that he is the one who took the decision
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creates a further problem, namely, that he had a conflict of interest.

This is an issue which shall be included in the charge sheet of the

applicant in due course. It was not included when the charge sheet was

presented to the applicant because it had not yet come to light at that

stage.

10. Based on these allegations it would have been irresponsible to do nothing, as

the applicant appears to suggest. I was duty bound to take appropriate steps

to protect the independence and integrity of IPID by suspending him and

subjecting his conduct to an independent disciplinary enquiry.

11. It is notable that the applicant has singularly failed in his two affidavits to set

out a proper sequence of the facts. Not only is this self-serving, it also

deprives this court of a proper factual basis for the examination of the

constitutional arguments raised. I shall accordingly begin by giving teh proper

and correct sequence of the facts in order to correct this defect. Before I do

so, I must set out certain events which have occurred since the application for

interim relief was instituted to the extent that those events have a bearing on

the relief sought.
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10.1 The application for interim relief - which was a premature attempt at

preventing the suspension decision from being taken - was struck off

the roll by this Court.

10.2 The applicant was in fact suspended for a period of 60 days, pending

the institution of disciplinary proceedings on charges of gross

misconduct.

10.3 The applicant has been served with a notice to attend a disciplinary

enquiry, commencing on 21 May 2015, chaired by Mr Phillip Mokoena

SC, who is an independent chairperson, from the Johannesburg

Society of Advocates. I await Mr Mokoena's findings and decisions on

the charges of misconduct. The charge sheet is attached marked

"NM1".

10.4 I had appointed Werksmans Attorneys to conduct an investigation into

the conduct of the applicant. They have since finalised their

investigation. Their report is attached marked "NM2". They find that

there is sufficient prima facie evidence of misconduct against the
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applicant. These findings will be made available to the independent

chairperson of the disciplinary enquiry.

10.5 I shall be briefing the relevant committee of the National Assembly

regarding these developments, in due course, and will take into

account whatever views and decisions are taken by the National

Assembly regarding how I should proceed with the matter.

10.6 I proceed, then, to deal with the facts relevant herein.

12. The applicant correctly observes that his case should be understood in the

overall context of what transpired in regard to the conduct of Dramat and

Sibiya. I wish to set out briefly the facts in relation to those cases.

13. As apparent from the two reports of IPID attached to the founding affidavit

marked "RM3" and "RM4", the allegations against Dramat and Sibiya related

to their knowledge and participation in the arrest, detention and rendition of

nationals of Zimbabwe by members of the SAPS to the police of Zimbabwe.

Some of the nationals that were arrested by SAPS were killed in Zimbabwe.

The arrest, detention and rendition of these nationals was unlawful.
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14. To summarise: Members of the SAPS, together with police from Zimbabwe,

under the leadership and approval of Dramat and Sibiya conducted three

operations in South Africa, on 5 November 2010, 23 November 2010 and 11

January 2011. In these operations, nationals of Zimbabwe were arrested and

handed over to Zimbabwean police. At least two of the arrested nationals

were killed in Zimbabwe. One of them, Mr Dumisani Ndeya, was killed in an

exchange of fire with the police of Zimbabwe, whilst in the custody of the

police of Zimbabwe. Another Zimbabwe national, Mr Johnson Nyoni, who was

arrested in the operation conducted on 11 January 2011, died while in the

custody of the police of Zimbabwe. There is strong prima facie evidence

showing that Dramat and Sibiya were aware of these operations and in fact

approved them. Before the applicant assumed office, IPID investigated the

r
matter and recommended criminal charges of kidnapping and defeating the

ends of justice against Dramat and Sibiya. After he assumed office, the

applicant caused IPID to change its report and recommendations regarding

the criminal charges against Dramat and Sibiya. The disciplinary case against

the applicant (which is also the reason for his suspension) is that he

attempted to suppress the evidence which implicates Dramat and Sibiya.
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PRIMA FACIE EVIDENCE AGAINST OF DRAMAT

15. There was sufficient prima facie evidence showing that Dramat was aware of

and condoned the arrest, detention and rendition of the nationals of

Zimbabwe. That prima facie evidence emanates from the following events:-

15.1. On 4 February 2011 a report entitled "Consolidated Success Report:

Most Wanted Fugitives: Wanted for murder and robbery: DPCI

TOMSREF: 3/12/2010 and Zimbabwe, (Butawayo) CR 348/09/2010):

Witness Dumisani Nkosi @ Ndeya : Zimbabwean National and others"

was produced.

15.2. That report, a copy of which is attached hereto marked "NM3" recorded

in paragraph A. 1:-

"On 2010-11-05, Zimbabwean police visited office of the
Directorate for Prioritv Crime Investiaation ("HAWKS") and held
a meeting with the Deputy National Commissioner Dramat about
their nationals who shot and killed one of their senior officers
and robbed his service firearm and are suspected to be in South
Africa."

[Emphasis added]
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15.3. in paragraph 3 of the report, it is recorded that Captain ML Maluleke

"was tasked to trace and arrest the suspects around Johannesburg and

other parts ofSoweto."

15.4. The report records further that Captain Maluleke, with the assistance of

TOMS Gauteng Province, managed to track and trace the most wanted

fugitives, namely Dumisani Witness Ndeya Vudhla who was arrested.

The suspect, it is stated, was later "successful!/ taken to Zimbabwe.

15.5. The report also notes that on 12 January 2011 members of Crime

Intelligence, Pretoria, traced another suspect, Mr Gordon Dube, and

arrested him and retrieved a firearm suspected to be linked to the

commission of offences. It is claimed that a ballistic examination of the

firearm established a connection to the murder of a senior

superintendent of the Zimbabwean police.

15.6. The report was sent to Dramat. It concluded by asking for the

recognition of "the outstanding work performed in assisting the

Zimbabwean police to finalise their matter"
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15.7. An information note was addressed to Dramat on 24 November 2010. It

records that on 5 November 2010 a legal mutual request was received

from the Zimbabwean police for the tracing of fugitives. The

information note, however, does not contain a copy of the mutual legal

assistance requested referred to. It confirms, however, that Captain

JS Maiuieke was assigned the task of assisting in tracing the fugitives who

had committed armed robbery and attacked Zimbabwean police

officials. The information note also states that on 23 November 2010

"Pritchardt Tshomo (alias) Chuma", was arrested. The note is attached

marked "NM4".

15.8. Another information note also addressed to Dramat, attached hereto

marked "NM5", notes that Dumisani or Nkosi and Shepherd Duma were

the "suspects arrested'.

15.9. A statement which was prepared by Lieutenant Colonel Mdandulenl

Richard Madilonga, an officer of SAPS stationed at Beit Bridge at the

time, stated the following:-
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"Before I was transferred to Thohoyandou SAPS, I was working
at Beit Bridge Police Station as a commander. My duties
included crime prevention, liaising with the immigration officials
and other police officials from other stations."

"In 2010 which was too weeks before the 8"" November, there
was a convoy of vehicles from Zimbabwe entering into South
Africa. I started to be suspicious and I approached them. The
convoy was approaching the immigration offices and it was
same type of vehicles which are Mitsubishi Triton double cabs.
It was late in the afternoon of which I cannot remember the
exact time. The people were dressed in suits and were
approximately ten to twelve in number."

"When I approached them, one of them introduced himself to me
as the leader of the group and he said to me he was a
superintendent Ncube from the Homicide Unit in Harare. He
then requested me if they could not find a place and sit down
and discuss. I then took them to my office and sat down for
discussion. We then went to my office together with his
colleague. Superintendent Ncube told me that he is going to
Pretoria, to meet General Dramat. He said to me maybe I knew
about the Chief Superintendent who had been murdered. He
said that the suspects were in Gauteng and he had organised
with General Dramat to assist them in tracing the suspects"

"I told Superintendent Ncube that I am going to verify with my
seniors about the arrangements. He then gave me the number
of General Dramat but I told him that protocol does not allow us
to call General straight. I called Colonel Radzilani to verify the
information but she requested that I must call Brigadier Makushu
who was a Provincial Head, Protection and Security Services. I
called him on his cellphone and explained to him that there were
police from Zimbabwe who are intending to have a meeting with
General Dramat. Brigadier Makushu told me that he was not
aware of the visit but if people are saying that they are going to
meet the General, I should call General Dramat directly."

"I phoned General Dramat on his cellphone and he responded
bv saving that he is aware of the Zimbabwean police and I must
let them come. I used mv landline. if I did not use mv official
cellphone. I took the Zimbabwean police's passports and taken
them to the Immigration Office to be stamped. The registrations
of their vehicles were also documented. I handed their stamped
passport and gate pass and they crossed the entry gate into
South Africa."
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"For the period of two weeks, I never heard anything from
Superintendent Ncube and his group. After two weeks I
received a call from Superintendent Ncube who told me that he
was in town and he wanted to say goodbye. I went to town and
met with them in front of Tops Bottle Store. They bought liquor
and they left to the border. I did not escort them; they went to
the border and crossed to Zimbabwe. They did not discuss
anything about the operation they had in Gauteng with General
Dramat."

"The following day after the departure of Zimbabwean police, I
received a call from Captain Maluleke who is also known as
Cowboy. It was on 8 November 2010 between WhOO and
17h00, when he called and introduced himself as Cowboy and I
asked as to who is Cowboy and he said that he is Captain
Maluleke and was with me at Paari in Cape Town in 2005...."

"While I was on the front passenger seat heading to the border
gate, he told me that the Zimbabwean police whom I assisted
some weeks back were looking for suspects in connection with
the death of police chief in Zimbabwe, and they know they have
found them. He told me that he was sent by his big bosses to
assist in deporting them because we do not have extradition
agreement with Zimbabwe. He said that since the Zimbabwean
police entered the country they had been busy trying to trace the
suspects."

"Captain Maluleke showed me the Home Affairs documents and
said that they are already stamped. He said that the documents
were stamped as a result of arrangement of national Home
Affairs with his bosses. While we were driving I realised that
there were other BMW cars which were following us and I knew
that it was a convoy. Captain Maluleke told me that suspects
are in the rear vehicle. He said that there are two suspects and
the third one is still not yet found. He said they will search for
him until they find him. As the commander, the officials at the
border gate opened the gate without asking any question or
stopping on the way after they saw me and Captain Maluleke's
vehicle. We never stopped anywhere at the border and no
documents were stamped for the purpose of deportation."

"When we arrived at the Zimbabwean side the vehicle stopped
and immediately all the vehicles were surrounded bv
Zimbabwean police. They then pulled the suspects from the
back seat of the vehicle behind us. We could not even hand the
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documents that Captain Maluleke gave me to the immigration
officers of Zimbabwe because of the commotion. I knew that
they were police officers because I had been working at the
border for a long time and I knew them. I even saw the vehicles
that crossed two weeks ago when Superintendent Ncube
entered the country. One of the Zimbabwean police came and
thanked us and said that we must not use the other gate but use
the one we used when we entered"

"Captain Maluleke told me that what happened is top secret and
people must not know of what happened. Captain Maluleke
drove me back to where he found me and I entered into my car
and drove home."

[Emphasis added]

15.10. A copy of the commissioned statement from Mr Madiionga is attached

hereto marked "NM6".

(I must mention that a few weeks after Mr Madiionga prepared the

statement he was found dead of what was described as natural

causes).

15.11. The fact of the meeting between Dramat and Zimbabwean police was

also confirmed under oath by Mr Mclntosh Polela, who was formerly

employed as the spokesperson of the DPCI. In his statement, attached

hereto marked "NM7", it is stated:-

"From December 2010 to May 2013 I was employed by South
African Police Service as a spokesperson for DPCI. I was
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reporting directly to General Dramat and Brigadier Mashigo. I
remember that I was introduced to Zimbabwean police who
were having a meeting with General Dramat. I cannot
remember when and how the meeting was conducted, ft was
not necessary for me to know the details. The Zimbabwean
police were introduced by Lieutenant General Dramat."

16. It is submitted that these facts show that:

14.1 Dramat was aware of the presence of Zimbabwean police on South

African soil. He condoned their presence.

14.2 He was also aware that the Zimbabwean police wanted to conduct and

in fact did conduct an operation, together with the South African Police

aimed at arresting Zimbabweans that were in South Africa. He also

condoned those actions.

14.3 Furthermore, Dramat was aware that the Zimbabwean nationals were

rendered to the Zimbabwean police. This should have alerted him to

the need to ensure compliance with the relevant laws of the country.

14.4 I am also aware that at the time in question, namely September 2010

to December 2010, there was an agreement between the sovereign

states of South Africa and Zimbabwe to the effect that Zimbabweans
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residing in South Africa, whether legally or illegally, would benefit from

a special dispensation. That dispensation - referred to as the Special

Dispensation for Zimbabwe - entailed that Zimbabwean nationals

would not be deported on account of the fact that they were illegal

immigrants. Thus there was a clear moratorium on the deportation of

Zimbabweans. Zimbabweans, suspected of being illegal immigrants,

had to be assisted to regularise their status in South Africa. I attach a

copy of the relevant documents explaining the Zimbabwe-South Africa

dispensation, which was common knowledge at the time, marked

"NM8". It makes it clear that the dispensation applied until December

2010.

14.5 Once Dramat was aware of the fact that the wanted suspects were

from Zimbabwe, he was duty bound to ensure that they would not be

taken to Zimbabwe except in accordance with the law. These facts, as

I explain below, were also known to the applicant. It is submitted that

there was a strong prima facie case of illegal conduct on the part of

Dramat.
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PRIMA FACIE CASE AGAINST GENERAL SIBIYA

17. I note from the founding affidavit that the applicant denies that Dramat or

Sibiya committed an offence. Whether or not Sibiya committed an offence

should be decided by the courts of the country. What is however clear, is that

there was a strong prima facie case against Sibiya in relation to his

involvement in the decision to arrest, detain and render the Zimbabwean

nationals to the officials of the government of Zimbabwe. I say this for the

following reasons:-

17.1. The DPCI, in Gauteng, had set up a unit known as "Tactical Operations

Management Section (TOMS) which was led by Sibiya, presumably to

focus on specialised operations. While the precise mandate and

legality of this unit is unclear, it appears that this unit was assigned the

responsibility of tracing and arresting the Zimbabwean nationals in this

case.

17.2. The statement prepared by Mr Bongani Henry Yende, who is member

of the SAPS and was also in the TOMS unit, attached hereto marked

"NM9" spells out that on 5 November 2010 Warrant Officer Makoe
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requested assistance of certain members of SAPS to assist in

conducting an operation to search for suspects in a case involving a

Colonel who had been killed. Mr Yende was one of the members of

SAPS who was invited to this operation and he participated in it. Mr

Yende has confirmed that Mr Sibiya was personally present during the

arrest of the Zimbabwean nationals between 5 and 6 November 2010.

His statement reads as follows:-

"On 2010-11-05 in the evening I received a phone call from
Warrant Officer Makoe of DPCI in Gauteng who was also part
of the task team TOMS' that Major General Sibiya wanted us
to meet at Fourways to go and search for suspects in a case
which a Colonel was killed. I went to Fourways with Constable
Desmond Campbell who was also part of TOMS' task team.
On our arrival at Fourways Shopping Centre Warrant Officer
Makie introduced two African males as our police counterparts
from Zimbabwe police."

"The time Warrant Officer Makoe introduced the two policemen
from Zimbabwe, I realised that the Colonel who was killed was
from Zimbabwe and not South African police. Warrant Officer
Makoe informed us that the two police officers came to us via
the office of General Dramat who is national head of DPCI.
Major General Sibiva was sitting in a navy BMW vehicle busy
on his cellphone and I could not manage to greet him."

[Emphasis added]

17.3. General Sibiya was not only involved in the operation on 5 November

2010. According to another member of the TOMS unit, Mr Petros
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Jawuke, a further operation was conducted also in search of other

Zimbabwean nationals on 23 November 2010. The statement by Mr

Jawuke is attached hereto marked "NM10". In that statement the

following is stated:-

"On 2010-11-23 the second operation was arranged and I also
got the call from Warrant Officer Makwe that our commander
Major General Sibiya wanted us to meet at Diepsloot Shoprite. I
also participated in the second operation but I did not collect
Warrant Officer Ndobe on the second operation. Major General
Sibiva was also present on the second operation but the two
police officers from Zimbabwe were not present."

[Emphasis added]

17.4. There is a further statement by Mr Desmond Campbell, another crime

intelligence official. It also makes it abundantly clear that General

i-s Sibiya was involved in the operation for the arrest and detention of the

Zimbabwean nationals. The statement is attached hereto marked

"NM11".

18. It is apparent that after the arrest of the suspects, false reasons were

advanced in relation to their arrest and their detention. I submit that on the

probabilities Dramat and Sibiya were aware of the fact that the true reasons

for the arrest were falsified. I explain the falsification below.
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18.1. The suspects, having been arrested, were taken to the Orlando Police

Station. At the station they were detained on the grounds that they

were illegal immigrants. The occurrence book of 6 November 2010

records that at 04h20 the suspects Dumisani Witness Ndeya, Nelson

Ndlovu, Maqhawe Sibanda and Shepherd Chuma were detained on

the grounds that they were illegal immigrants. I attach the relevant

extracts from the occurrence book marked "NM12".

18.2. Subsequent to the detention, the further entries in the occurrence book

show that on 8 November 2010 at 11h55 the four suspects were

booked out of Orlando Police Station and taken to Beit Bridge. The

entry records:-

"Suspect taken to Beit Bridge : Captain M L Maluleke taken the
following suspects of illegal immigrant:

1. Dumisani W Ndeya SAP 14 4002/11/2010

2. Nelson Ndlovu SAP 14 4003/11/2010

3. Maqhawe Sibanda SAP 14 4004/11/2010

4. Shepherd Chuma SAP 14 4005/11/2010
and all free from injuries."
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18.3. Captain Maluleke signed the occurrence book recording the removal of

the suspects and the fact that they were being taken to Beit Bridge.

The relevant extracts of the occurrence book are attached marked

"NM13".

18.4. The normal practise where suspects are arrested on immigration

related offences is that they would be taken to the Lindela Repatriation

Centre, after which certain procedures would be followed. Deportation

to the country of origin is almost invariably never resorted to.

Particularly, deportation is never resorted to absent the involvement of

the Department of Home Affairs, which is the department responsible

for dealing with immigration related matters. In this particular instance I

emphasise that at the time in question it was simply illegal to deport

Zimbabwean nationals because of a special dispensation which had

been agreed between South Africa and Zimbabwe.

19. It is now common knowledge that Dumisani Ndeya was later killed on or about

20 November 2010 while he was in Zimbabwe. A copy of his certificate of

death extracted from a report of the Sunday Times on 23 October 2011 is
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attached marked "NM14". As such by the time of the operation on 23

November 2010, it must have been known that Ndeya had died while in the

custody of the Zimbabwean police.

20. It will be recalled that Captain Maluleke had been tasked to spearhead the

H

W \ operation for the arrest of the wanted suspects at the meeting held at

Dramat's office on 5 November 2010. It is also noted that Sibiya was in fact

personally present during the operations, according to the statements of the

officers who carried out the operation. These facts were known to the

applicant. The applicant had access to the statements of the officers. If he

wished to interview the officers, he could have done so. The officers, as I

explain below, had in fact been interviewed by IPID.
V.

IPID INVESTIGATIONS

21. In October 2011, the Sunday Times published an article in which the

allegations of illegal renditions were first made. I attach a copy of the article

marked "NM15". In the article Dramat admitted being aware that the suspects

had been deported for being "illegal immigrants. He claimed that the DPCI

had followed the correct channels. It is emphasised that these suspects ft M
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included Ndeya and Nyoni who were both killed while in the custody of the

police of Zimbabwe.

22. I do not agree that the correct channels had been followed. As mentioned, if

the true reason for the deportation related to the immigration status of the

suspects, it was illegal to facilitate their deportation. The correct procedure

would have been to permit them to apply to regularise their immigration

status. On reflection, it appears that the immigration issue was used as a

ruse. The true reason, and indeed one which is recorded in the official

documentation of the DPCI, was that the suspects were arrested because

they were suspects in the alleged murder of a Zimbabwean police official.

•
23. A complaint was lodged with IPID in October 2012 relating to the conduct of

^)v...J

the police. That complaint was assigned to an investigator, Mr Innocent

Khuba.

24. In October 2013, Khuba sent his draft report to the NPA, for the attention of

Advocate Timothy Mosing, who was dealing with the matter. In paragraph 5.6

of the draft report by Khuba, it is clear that there were "outstanding matters"

marked as such. Mr Mosing considered the draft report and advised Khuba
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that there was a need to conduct further investigation on the case, which

included information on the analysis of cell phones, vehicle tracking

information and statements from Dramat, Sibiya and Maluleka. This was

confirmed in an internal memorandum by Mosing addressed to Advocates

Mxolisi Nxasana and Nomgcobo Jiba dated 12 November 2013, a copy of

which is annexed marked "NM16". Mr Nxasana is the National Director of

Public Prosecutions. Ms Jiba is the Deputy National Director of Public

Prosecutions. I have not been able to determine whether or not there was a

response to this memorandum of Mosing.

25. Mr Khuba went on to finalise his report. Before submitting his report, he had

asked for the warning statements from Sibiya and Dramat, but had not

> ' received them. He then compiled his final report on 22 January 2014. The

report has been attached to the founding affidavit as "RM3". This was the final

report, which also excluded the reference in the earlier paragraph 5.6 to any

outstanding matters.

26. After an extensive investigation, which included interviews with all the affected

role-players, and a detailed analysis of the evidence, Mr Khuba came to the
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conclusion that Dramat. Sibiva. Captain Maluleke, Constable Radebe,

Captain SE Nkosi and Warrant Officer Makoe should be charged criminally for

kidnapping and defeating the ends of justice.

27. That report together with a full docket comprising of all documents mentioned

in the report, was submitted to the National Prosecuting Authority ("NPA"),

also on 22 January 2014 for decision whether to prosecute or not. I am

advised that the practise at IPID is that when a report, together with a docket

has been finalised, IPID retains a duplicate copy of the entire file. Indeed, this

is common sense. In respect of this particular matter, I am advised that IPID

retained its file of the docket which had been sent to the NPA for decision

whether to prosecute or not. That file, including the report as well as the full

docket, is still at the offices of IPID.

28. At this point, in January 2014, IPID had finalised its investigation. Of course

IPID remained open to following up any suggestions to be made by the NPA

pursuant to considering the contents of the docket. But this did not mean the

investigations were incomplete. If they were not complete, it would have made
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no sense to refer the docket to the NPA for decision whether to prosecute or

not.

29. Mosing accepted the final report, as such. He also advised Khuba that he

should also include his own statement. Khuba did so. On 13 February 2014

{ j\ Mosing addressed a memorandum to Advocate Jiba and Advocate Chauke.

Chauke is the Director of Public Prosecutions in South Gauteng. The

memorandum was also copied to Jiba. Attached to the memorandum was the

report, the full docket, comprising of two lever arch files and other files

containing cell phone data and evidence obtained from computers of the

DPCI. The Mosing memorandum makes it clear that the docket is being

referred so that a decision whether to prosecute or not can be taken. Mosing

V y made it clear that the investigation was final. I attach a copy of this internal

u
memorandum by Mosing marked "NM17". At this stage the docket was with

< .J
the NPA for decision whether to prosecute or not. IPID had discharged its

mandate under section 7 of the IPID Act.
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30. The applicant was employed with effect from 3 March 2014, approximately

two months after IPID had finalised its investigation and had compiled the

docket for decision by the NPA.

31. In an interview given by the applicant to Werksman's attorneys, the applicant

stated that shortly after his assumption of office he requested information

regarding certain "high profile" matters which were under investigation by

IPID. He was advised that the matter of the rendition of the Zimbabwe

nationals was one of these high profile matters. He was also informed of the

status of the matter and the fact that IPID had prepared a report to the NPA.

32. Khuba advised Werksmans attorneys that he received a call from Mr

Matthews Sesoko, on 4 March 2014 informing him that the applicant wanted a

copy of the report which had been submitted to the NPA. Khuba e-mailed a

word version of the report to Sesoko.

33. On 5 March 2014 there was a meeting held at IPID regarding the report

attended by the applicant and Khuba. The applicant enquired about the report

of IPID. Mr Khuba said that he informed the applicant of the true status of the

investigation, namely that the report and the docket were in the possession of
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the NPA for decision whether to prosecute or not. The applicant raised a

number of issues regarding the report and his dissatisfaction regarding certain

aspects of it. The applicant informed Khuba that he would discuss the report

with him at a later stage. The meeting was not conclusive as to whether any

changes needed to be made to the report. What was, however, certain was

that the applicant was not entirely satisfied with the report of January 2014.

34. On 6 March 2014 there was a further meeting attended by Khuba, the

applicant and Mr Glen Angus, an employee of IPID in the Mpumalanga office.

The applicant instructed Khuba and Angus to retrieve the full docket and

report which had been submitted to the NPA for decision. I understand that

the NPA had not, at this stage, taken a decision whether or not to prosecute

Dramat or Sibiya and the other implicated officials.

35. Khuba advised Werksmans that the applicant instructed him, together with

Angus to fetch the docket from the NPA. In addition to the docket, the

applicant also wanted each and every document which was in the possession

of IPID relating to this investigation.
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36. On 7 March 2014 Khuba and Angus indeed attended at the offices of the NPA

to retrieve the docket. Khuba spoke to Advocate Zais van Zyl SC, the Deputy

Director of Public Prosecutions, working with Mr Chauke on the matter. Van

Zyl was in possession of the docket.

O 37. Khuba informed Van Zyl that IPID wanted to retrieve the docket in order to

conduct a further investigation on the matter and to include certain

information. Van Zyl consented to this request.

38. Van Zyl requested that Khuba should confirm in writing that the report and the

docket had indeed been removed. I attach written confirmation signed by

Khuba confirming that he had removed the docket from the possession of the

^ ^ NPA. This is marked as annexure "NM18".

39. The account of the events at the NPA is also apparent from the memorandum

prepared by Chauke and Van Zyl attached hereto marked "NM19". This

document was given to Werksmans attorneys during their investigation.

-j-
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40. Khuba and Angus advised the applicant that they had retrieved the docket

from the NPA, for which he thanked them. They handed the docket to the

applicant personally.

41. Subsequent to the retrieval of the docket, between 7 March 2014 to 9 April

^ ^ 2014, the report was revised at the instruction of the applicant. A number of

versions exchanged hands with the applicant, Khuba and Sesoko making

inputs into the report. Khuba and Sesoko signed the report on 18 March 2014,

while the applicant signed the report on 9 April 2014, after satisfying himself

with the contents thereof.

42. According to Khuba, during the process of revising the report, the applicant

Q:?\ and Sesoko tried to explain to him why the January 2014 report was wrong

insofar as it implicated Dramat and Sibiya. However, they had not conducted

f ;

any further investigation on the matter. In particular, they did not interview the

officers who had been interviewed by Mr Khuba and who confirmed that the

roles played by Dramat and Sibiya.

43. The applicant made extensive comments on the contents of the report and

particularly the respects in which the report should be changed. It was known , \x
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by all that the final report had already been submitted to the NPA for decision

in January 2014. Mr Khuba gave effect to the views of the applicant in relation

to the contents of the report.

44. The March 2014 report differed materially from the January 2014 report, in the

following respects:

42.1 The narration of the Madilonga statement where he specifically

mentions having called Dramat to verify whether to allow the police

from Zimbabwe to enter South Africa as they had a meeting with him is

excluded in the March 2014 report. The January 2014 report accurately

captures Madilonga's statement. Specifically, it mentions that

Madilonga called Dramat and asked whether to allow the police from

Zimbabwe to enter the country. Dramat agreed that the Zimbabwe

police must be allowed in as they had a pre-arranged meeting with him.

Similarly, the January 2014 report notes that the cell phone records of

Madilonga confirm that he was in contact with Dramat. However, this

has been excluded in the March 2014 report.
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42.2 The references to the "success report"were also changed in the March

2014 report. In particular, the reference to the fact that the Zimbabwe

police had a meeting with Dramat on 5 November 2010 was removed.

The January 2014 report correctly records that the success report

confirmed the meeting between Dramat and the Zimbabwe police on 5

? November 2010.

42.3 In the narration regarding e-mails from Maluleke to Dramat and

members of the Zimbabwe police, there has been an alteration so as to

exclude Dramat. Yet, the January 2014 report correctly notes that

Dramat, via his personal assistant, was also a recipient of the e-mail

which contained about 20 photographs of the suspects who were

arrested and the members of the SAPS who conducted the operation.

42.4 In page 22 of the January 2014 report, it is stated that Dramat and

Sibiya went to Zimbabwe in August 2010 to discuss matters of

cooperation and Sibiya was appointed to coordinate relations between

Zimbabwe and South Africa. The March 2014 report excludes this

reference and deletes the names of Dramat and Sibiya.
'XV V^
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42.5 In page 22 the report refers to one Moyo's case, who was shot and

transported to the border with the assistance of Zimbabwean police.

The letter states that Maluleke confirmed in a letter that he had sent it

to Dramat. The March 2014 report excludes the name of Dramat.

42.6 The analysis of the cell phone records of Sibiya were altered and

changed. The January 2014 report stated that Sibiya communicated

with the officers who conducted the operation and sent more than 20

text messages to Dramat at the time of these operations. The March

2014 report simply asserts that Sibiya "was never at the crime scenes

or planning area as alleged by members of Crime Intelligence." There

is no attempt at engaging with the facts established in the January

2014 report. The same appears in relation to Captain Maluleke. The

January 2014 report alleges that he was in constant SMS

communication with Dramat during the entire operation. Yet in the

March 2014 report, this has been excluded. While the March 2014

report says that there is a prima facie case against Maluleke, it

completely excludes the analysis of the cell phone records which
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implicate Dramat and Sibiya. The pattern can be detected in relation to

the cell phone records of Col Neethling.

42.7 In the statement of Khuba contained in the January 2014 report, it is

made clear that the original complaint came to the former head of IPID

from the secretary of police. It also states that there were warrants of

detention for the four Zimbabweans who were to be "deported" for

being "illegal foreigners". This has been excluded in the March 2014

report.

42.8 The January 2014 report contains a detailed account of the sources

from which the conclusion that Dramat had a meeting with the

Zimbabwean police is drawn. However, the March 2014 report

concludes, without any explanation that the success reports "lacks

detail" about the meetings with Zimbabwean police.

42.9 The January 2014 report contained information about the fact that the

officers who were part of the operation were personally congratulated

by Dramat and were warned not to tell anyone about the operation.

However, the March 2014 report is silent on this finding issue. Vty v Y /
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42.10 The January 2014 report mentions a letter from the Zimbabwean

official to Colonel Ntenteni. The letter clearly states the names of the

wanted suspects and the reasons why they were wanted in Zimbabwe,

namely, the murder of the police official in Zimbabwe. These were the

same names who were arrested, about whom Dramat said the true

m
" ^ reason for the arrest was that they were illegal immigrants. Again the

March 2014 report says nothing about this finding or this letter.

42.11 As clearly apparent from annexure "RM4", one of the most significant

changes from the January 2014 report is that the recommendation to

charge Dramat and Sibiya was altered. Instead, it was replaced with

the finding and recommendation that there was insufficient evidence to

^P>j charge them with criminal offences.

L'
1 45. Mr Khuba then compiled the second report as instructed by the applicant. It

was thereafter printed for signature by all parties. The applicant also

appended his signature to the report. Once the report had been changed, it

was sent to the NPA again with the docket. The new report appears in the

founding papers as "RM4".
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46. When the two reports are compared, it is unmistakable that there was a crude

and deliberate attempt to exclude any evidence which implicates Dramat or

Sibiya. This was done at the instance of the applicant.

47. I say the above because the facts show that applicant engineered the

1m preparation of the new report in March and April 2014. He did so by issuing

instructions to Khuba to alter his findings and recommendations as contained

in the January 2014 report. He also gave extensive personal inputs into the

March 2014 report.

48. The applicant has given contradictory accounts regarding the circumstances

in which the two reports came into existence. In the founding affidavit, he

4k, claims that he regarded the January 2014 report as being "preliminary" and

- therefore subject to changes. Yet, from the transcript of his interview with

Werksmans Attorneys, he claims he never knew of the January 2014 report at

all. Furthermore, in the founding affidavit the applicant claims to have

considered and reviewed the alleged preliminary report prior to the conclusion

of what he claims to be the final report. However, the transcript of the

Werksmans interview shows that the applicant alleged that he only made
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spelling and grammatical changes and attached his signature. The interview

transcript of the applicant is attached marked "NM20".

49. The attempt by the applicant to influence Khuba to alter his report was

unlawful and constituted misconduct:-

( * ' $ 49.1. The applicant knew that IPID had finalised its report and submitted it to

the NPA for decision. Yet, the applicant gave an instruction to IPID to

retrieve the docket. This constitutes interference with the independent

functioning of the NPA in breach of section 179 of the Constitution

which guarantees the independence of the NPA.

49.2. The attempt on the part of the applicant to influence Khuba to amend

• *
^ £s the report was on its own unlawful, regardless of whether Khuba was

L

instructed or not. Investigators of IPID must conduct their work

independently. This includes independence from their seniors, like the

applicant.

49.3. By attempting to influence Khuba to make changes to his report, the

applicant was interfering with the independent functioning of

FZ7
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investigators of IPID. This constitutes gross misconduct. Also, it is

clear that the applicant's true agenda was to protect members of the

police. This is also gross misconduct since IPID is established

specifically to investigate the police. It is axiomatic that IPID must be

independent of the police, whom it is created to police.

49.4. The applicant has attempted to explain his conduct on the basis that

new evidence came to light, thus necessitating revision of certain

conclusions contained in the first report. There was no new evidence

which came to light so as to justify the changes of the January 2014

report. There was also no attempt to verify the facts with the officers

who had made the accusations against Dramat and Sibiya in the first

place. And there is clearly no new evidence justifying the changes from

the January 2014 report to the March 2014 report.

49.5. The applicant had no reasonable basis for the conclusion that Dramat

and Sibiya should not be criminally charged. He did not conduct any

investigation to come to this conclusion. He should have left matters as

they stood with the January 2014 report of Khuba. If the applicant, as
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he alleges, did not in fact read the March 2014 report, which he signed

- a fact which is most improbable - then he has made himself guilty of

gross negligence in appending his signature to a document which he

had no knowledge of, as head of IPID.

50. The point, however, is that the facts show, at least on a prima facie basis, that

Dramat was aware of the visit to South Africa by Zimbabwean police. He

granted them permission to cross at the border post when he informed the

officials stationed there to permit them access to South Africa. He had a

meeting with them on 5 November 2010. He claimed that the suspects who

were arrested had been arrested in relation to their immigration status. Not

only does this show that he was aware that the suspects were arrested, it also

£) illustrates that he knew the reasons for the arrest. The "success reports"

which were submitted to Dramat also explain that the true reason for the

arrest was the alleged murder of a Zimbabwean police officer. The facts

show that there was a prima facie case that Dramat was accordingly a party

to an act of defeating the ends of justice insofar as he was aware of {and

aided and abetted) the arrest and rendition of Zimbabwean nationals. These

facts were known to the applicant. He had no reasonable basis to come to
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the conclusion that there was no prima facie case of criminal conduct on the

part of Dramat. Had he been acting reasonably, independently and objectively

as the head of the IPID, the applicant could not have come to the conclusion

that there was no evidence implicating Dramat in the commission of criminal

offences, as recommended by Khuba.

51. Similar facts apply to Sibiya. Sibiya had been positively identified by police

officers as being personally present at the operations conducted on 5

November 2010, as well as 23 November 2010. He had also been intricately

involved in the planning and execution of the operation for the arrest of the

Zimbabwean nationals. This included the falsification of the reasons for the

arrest, as being immigration related matters, when it was known by the

officers concerned that the true reason for the arrest was related to the

alleged murder of a Zimbabwean police officer. Again, the applicant could not

have reasonably believed that there was no prima facie case against Sibiya

based on the facts which were before htm.

52. The inescapable inference is that the applicant had an ulterior motive in

seeking to clear Dramat and Sibiya of the allegations of criminal conduct

\
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against them. He sought to pin responsibility to junior officials such as

Maluleke, when it is clear that these junior officials were acting under the

direction of Dramat and Sibiya.

53. The issues sey out above shall constitute the subject matter of disciplinary

fe proceedings against the applicant which I have instituted.

( ^

54. Subsequent to the suspension of the applicant, another fact came to light,

which is gross misconduct standing alone. The applicant caused an amount

of R500 000,00 to be paid to his current attorneys Adams & Adams,

ostensibly in lieu of services yet to be rendered. This is in breach of the

Public Finance Management Act 1 of 1999, which prohibits the payment of a

^ service provider without proof that such a service provider has rendered

/ services. Moreover, the present matter is about the suspension of the

applicant. It is entirely inappropriate for the applicant to utilise public funds for

his private benefit. The applicant was also conflicted insofar as he was also

an applicant in the application for interim relief. He should have recused

himself from the decision to pay R500,000.00 from IPID funds to his personal
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attorneys. This will also form part of the charges which the applicant shall

face.

55. I shall now respond to the allegations contained in the affidavits.

AD FOUNDING AFFIDAVIT

56. Ad paragraphs 1 to 10

It is denied that the averments in the founding affidavit are true and correct. It

is also denied that the applicant was entitled to the relief sought in Part A of

the Notice of Motion. At any rate, the application for interim relief in Part A

was struck off.

57. Ad paragraphs 11 to 14

deny that the applicant is entitled to the relief sought in Part B.

58. Ad paragraphs 15 to 18
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Save to note that the IPID is no longer a party to the proceedings, the

allegations are noted.

59. Ad paragraph 19

It is admitted that on 11 March 2015 the applicant was served with a letter of

w :i> intention to place him on precautionary suspension. The balance of the

allegations are denied.

60. Ad paragraphs 20 to 23

60.1. It is admitted that:-

^ 60.1.1. The notice of intention to suspend the applicant required him
v.' D
( ) to respond by close of business on 12 March 2015;

60.1.2. The allegations of misconduct against the applicant concern

his role in the compilation of the IPID investigation report into

the rendition of Zimbabwean nationals.
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60.1.3. The applicant signed an investigation report on 9 April 2014

pertaining to the rendition of Zimbabwean nationals.

60.2. The balance of the allegations are denied.

Jfc 61. Ad paragraph 24 inclusive of sub-paragraphs 24.1,24.2 and 24.3

61.1. These allegations are denied.

61.2. There was no "preliminary draft of the report1 in January 2014. On 22

January 2014 a final report which was prepared by Khuba was sent to

the NPA together with its investigation docket for decision whether or

not criminal charges should be instituted against, among others,

v .jj Dramat and Sibiya.

61.3. There is no basis for the statement in paragraph 24.2. The applicant

does not explain what specifically he found to be "unsustainable on the

evidence" in relation to the report of January 2014. The applicant also

misleadingiy omits to mention that the report was accompanied by a full

docket which was sent to the NPA. Since there was a docket, irulhe

X
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possession of the NPA, it is improbable that the applicant did not know

that the IPID had discharged its obligation to investigate the matter.

61.4. It is also false that the findings and recommendations of Mr Khuba

allegedly included in the "preliminary report" were "not included in the

final investigation report'. The truth is that the applicant directed the

exclusion of factual findings and recommendations which implicated

Dramat and Sibiya. Had it not been for the interference of the applicant,

those recommendations which had been made by Khuba would not

have been changed.

62. Ad paragraph 25

62.1. These allegations are denied. I did not "pursue" the suspension of

Dramat or Sibiya. Their suspensions came about as a result of the

information that came to my knowledge regarding their participation in

the rendition of Zimbabwean nationals. The applicant appears ignorant

of the magnitude of the misconduct committed by members of the DPCI

under the direction of Dramat and Sibiya. I should explain the scale and ^

P
depth of the problem: Police from a foreign country were allowed entry
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into South Africa to conduct a policing operation, in violation of the

sovereignty of South Africa and without following the correct legal

channels. Suspects were identified and arrested. The reasons for the

arrest were falsified. It was claimed that the arrest was related to the

immigration status of the suspects, when in fact the reasons for the

t?& arrest related to crimes allegedly committed in Zimbabwe. The

( V

suspects were illegally handed over to Zimbabwean police. It is now a

notorious fact that at least two of the suspects were killed in Zimbabwe

while in the custody of the police of Zimbabwe. This callous act of

facilitating the handing over of people suspected of crimes is not only

criminal but undermines the very foundations of South Africa's

constitutional establishment. Everyone in the borders of South Africa is

entitled to the right to life, which is protected by the Constitution.

Everyone is entitled to the right to be presumed innocent, until proven

guilty by a court of law. That they may be foreign or suspected of

having committed crimes in a foreign country does not take away their

entitlement to our constitutional protections. In my view the actions of

the DPCI under the leadership of Dramat and Sibiya resulted in the

denial of these basic rights and freedoms of the affected Zimbabwean
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nationals. It is accordingly irresponsible for the applicant to accuse me

of a "zealous pursuit1 for the suspension of Dramat and Sibiya as if I did

something illegitimate. I have no reason to pursue the suspension of

any law abiding member of the police. But it cannot be expected that

as the Minister responsible for policing, I should not act to protect South

'• s\ Africa's legal position. If I had not acted as I did, it is most likely that the

1

entire operation would have been swept under the carpet. It is most

unfortunate that the people who are appointed to ensure the protection

of rights of others, such as the applicant, are completely nonchalant

about their duty to police the police and their related duty to protect

everyone on South African soil.

^ r£) 62.2. The allegations in paragraph 25.1, 25.2 and 25.3 are not relevant to

this application. They appear to have been included for sensational

reasons. I shall apply for their striking out at the hearing of this

application.

63. Ad paragraph 26

63.1. The allegations are denied.
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63.2. The charges against the applicant are not that he issued the

investigative report. The charges are that he was party to the alteration

of the report, which he knew to be final. The allegation that I have "an

evident agenda" for the removal of Dramat and Sibiya is rejected. My

reasons are explained above.

64. Ad paragraph 27

64.1. The allegations are denied.

64.2. I have explained my reason for the suspension of the applicant above.

65. Ad paragraph 28, inclusive of sub-paragraphs 28.1, 28.1.1, 28.1.2 and

28.2

65.1. These allegations are denied.

65.2. The correct facts have been set out above.

66. Ad paragraph 30

X
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I deny the allegation that I do not have the power to suspend the executive

director of IPID. It is admitted that the independence of IPID is guaranteed by

Section 206(6) of the Constitution. It is denied that the mere existence of the

power to suspend the executive director of IPID threatens the constitutionally

guaranteed independence of IPID. It is denied that the power to suspend the

applicant was exercised unlawfully or for any ulterior or improper purpose.

Also, it is denied that the decision is not rational or is unreasonable.

67. Ad paragraph 32

Section 206(6) of the Constitution clearly contemplates that the independent

police complaints body must be established by national legislation. Therefore,

the nature and degree of independence must first and foremost be

guaranteed by national legislation. The IPID Act adequately protects the

independence of IPID.

68. Ad paragraphs 33, inclusive of sub-paragraphs 33.1, 33.2,33.3 and 33.4

The allegations are admitted.
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69. Ad paragraph 34

It is denied that the findings referred to in this paragraph are of any application

to the facts of this case. It is unhelpful to draw artificial parallels between the

DPCI and IPID. Also unhelpful is the attempt to transpose Constitutional Court

authority which applies to the DPCI. IPID is not the DPCI. The findings of the

Constitutional Court made in the context of the DPCI do not have automatic

application to IPID. Any attack on the legislation regulating IPID must be

considered in the light of its own unique history; the constitutional function of

IPID; and the contents of the statute which sets up IPID. I shall do this below.

70. Ad paragraph 35

/ These comments are noted. They are however not relevant in relation to

IPID.

71. Ad paragraph 36

These allegations are noted. They are not relevant to IPID.

72. Ad paragraph 37
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It is admitted that IPID must be independent from the SAPS. It is illogical to

state that independence from the SAPS "must include the Minister of Police",

because he is "politically responsible for the SAPS'. The claim that the

Minister's executive and political interests are "bound to the fate of the SAPS'

is clearly absurd. The fact is that under the South African Police Service Act,

i. j^ 1995, the police are accountable to the Minister. The Minister has the primary

( -

responsibility of ensuring that the police comply with the law and the

Constitution. Furthermore, the primary purpose behind the establishment of

IPID is to investigate police conduct. Both IPID and the police are ultimately

under the political responsibility of the Minister of Police. This structure is

envisaged in section 206 of the Constitution, which locates IPID under the

section whose heading clearly deals with political responsibility of the Minister

^ jy in relation to the police. It is therefore wrong to conflate the institution of the

o
SAPS with the Minister. The police account to the Minister. This does not

mean that the Minister and the SAPS are one and the same thing as is

wrongly suggested by the applicant.

73. Ad paragraph 38
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The allegations are noted. It is submitted that these allegations have no

relevance to the facts of this case.

74. Ad paragraph 39

A These allegations are noted. They are not relevant to the facts of this case.

75. Ad paragraph 40

These allegations are denied. The power to suspend the applicant is implicit

from the power vested upon the Minister to remove the head of IPID on

grounds of misconduct. I do not understand the allegation that "there is

currently no law which empowers the Minister to suspend the executive

director of IPID while meeting the requirements of a constitutionally

acceptable suspension powef. The law which empowers the suspension of

the head of IPID is the IPID Act. This Act allows the Minister to remove the

head of IPID. A suspension is a lesser power to the removal power. It is also a

necessary power to the exercise of the power of removal. The IPID Act does

not conflict with the Constitution. It gives effect to it. The authorities referred to
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by the applicant do not apply to the facts of this case. This will be fleshed out

in full during the argument of this case.

76. Ad paragraph 41

^ I do not know what is meant by these allegations. The applicant was

C 'W suspended for misconduct. He was not suspended for protecting the

independence of IPID. No reasonable member of the public could possibly

come to the conclusion that a suspension of a person for committing

misconduct would threaten the independence of an institution such as the

IPID. The converse is in fact true. Any reasonable member of the public

would support the decision to suspend a person who is suspected of having

A committed the offences that the applicant is charged with.

u
77. Ad paragraph 42

These allegations are noted. They have no bearing on the facts of this

matter.

78. Ad paragraph 43
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These allegations are denied.

79. Ad paragraph 44

These allegations are denied. It is specifically denied that the decision by the

^ Minister to suspend the applicant constitutes administrative action in terms of

( '" PAJA.

80. Ad paragraphs 45 to 47

These allegations are untrue. I have explained the reasons for the

suspension of the applicant. The applicant does not explain these "illegitimate

political reason^1. For the record, there are no political reasons behind my

1 -$ decision to suspend the applicant. The reason behind my decision is to

u
protect the institutional integrity and autonomy of IPID and to ensure that

there is compliance with the laws of the country and its constitution. There is a

prima facie case of misconduct against the applicant. There is no basis for the

allegation that my decision constitutes abuse of power. It is the applicant who

was abusing his power at iPID. It was absolutely vital for me to step in, when I
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did, to protect IPID from further institutional wreckage in the hands of the

applicant.

81. Ad paragraphs 48 and 49

The allegations are noted.

82. Ad paragraph 50 inclusive of sub-paragraphs 50.1 and 50.2

82.1. The allegations are denied.

82.2. Particularly, it is false for the applicant to state that the IPID did not

recommend the prosecution of Sibiya in its report to the NPA. It did.

The problem is that the applicant personally disagreed with the decision

to prosecute Sibiya. I cannot speculate on his reasons for doing so.

His disagreement was not based on any reasonable grounds.

Nevertheless, because he was holding the position of Executive

Director, the applicant could order his underlings around to alter the

contents of the report to achieve his impropenends.

vP
83. Ad paragraphs 50.3 to 50.4
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83.1. These allegations are false.

83.2. The applicant knew full well that in its January 2014 report IPID had

recommended the prosecution of Dramat and Sibiya. There is no

reason why he did not mention this to their attorneys when the alleged

requests were made.

84. Ad paragraph 51 including sub-paragraphs 51.1 to 51.6

84.1. These allegations are false. The applicant was aware of the following.

84.2. The factual existence of the January 2014 report of IPID, which had

been sent to the NPA for decision;

84.3. That the report recommended the criminal prosecution of Dramat and

Sibiya;

84.4. That he had changed the recommendations in the report in order to

save Dramat and Sibiya from prosecution;

84.5. That he had instructed Khuba to retrieve the report from the NPA; and
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84.6. That IPID had prepared a full docket on the matter, which was also

retrieved from the NPA. There was no reason for this if the applicant

simply wanted an appraisal of the status of the investigation.

84.7. It is false that the January 2014 report was "subject to consideration

W and review by Sesoko as well as myself as the applicant alleges. The

January 2014 report could never have been the subject of review by

Sesoko and the applicant. It had already been submitted to the NPA by

January 2014. The applicant was also not employed at IPID by January

2014 when the report was submitted to the NPA for decision. He only

became employed in March 2014.1 repeat that elsewhere the applicant

stated that he was never aware of the January 2014 report, at all. Yet,

in this paragraph he claims that he "considered and reviewed" the

report. Also, he has claimed that he only made superficial changes to

the report, which is in conflict with his statement that he considered and

reviewed the report in light of some evidence he claims came to light.

84.8. The allegation that the changes to the report were made at the instance

of IPID are also false. It was the NPA that requested certain additional
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information. That did not mean the January 2014 report should be

changed. It simply meant that the docket should be supplemented in

relation to the additional information which was outstanding, at that

stage. This is normal prosecutorial practice. But it did not justify a

wholesale alteration of the report which was ready for prosecutorial

decision.

84.9. It is notable that in paragraph 51.5 the applicant appears to admit that

he revised the report that was prepared by Khuba. However, in the

interview conducted by Werksmans Attorneys, the applicant denied any

knowledge of the January 2014 report. He also denied any substantive

changes to the report prepared by Khuba, instead claiming falsely, that

the only changes which he effected were superficial.

84.10. The applicant is not telling the truth concerning the involvement of the

NPA. The correct sequence of events is that the NPA received the

January 2014 report in its final form with its final recommendations. It

is therefore misleading to claim that the NPA "had access to the

preliminary report1. The NPA had been given the final report on the
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basis of which a decision had to be taken whether to prosecute or not.

The applicant elected to instruct the withdrawal of the January 2014

report from the NPA in order for him to ensure that it was changed.

85. Ad paragraph 52

85.1. These allegations are false.

85.2. When the applicant prepared the information note on 10 March 2014, it

was incumbent upon him to disclose fully the following facts:-

85.2.1. the IPID had submitted a final report to NPA for decision by

January 2014;

85.2.2. he had instructed the retrieval of the report and the docket

from the NPA and the reasons for that decision;

85.2.3. he had told IPID officials to make changes to the January

2014 report and the reasons for making those changes;
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85.2.4. the March 2014 report was in fact a new report which

contradicted the January 2014 report in material respects.

85.3. The applicant did none of the above. To this extent I was entitled to

conclude that he had misled me.

t

86. Ad paragraph 53

The applicant's willingness to account to Parliament after the subject of the

illegal renditions came to light was itself disingenuous. At no stage prior to

March 2015 did the applicant see it fit to attend Parliament and explain the

existence of the two reports. This is despite the fact that the applicant had

been aware since at least March 2014 of the two reports, since the second

report was generated at his instance. The request to brief the Parliamentary

Committee on Policing was an attempt to perpetrate a false narrative

regarding these two reports. In any event, if the applicant genuinely intended

to explain himself regarding these two reports, he could have done that in

writing and there was no reason why he did not inform me first about these

two reports. As matters stand, in any event, the explanation which the

applicant would have given to the Parliamentary Committee is false. It has
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been repeated under oath in the current application. The reliance on section

7(12) of the IPID Act is misplaced. The applicant was never requested by

Parliament to provide any information regarding the activities of IPID. The

applicant made the request to address Parliament. If the applicant would

have repeated what is contained in the founding affidavit, clearly he intended

to He to Parliament. The request was also a deliberate attempt to undermine

my authority. To suggest that I have negated my responsibility by not

requesting the applicant to furnish me with the report on the activities of IPID,

particularly in relation to the illegal rendition, is nonsensical. I requested the

applicant to provide me with information regarding the rendition. He misled me

in his response. He failed to disclose the full circumstances that obtained

regarding the alteration of the January 2014 report.

87. Ad paragraph 54

87.1. These allegations are denied.

87.2. It is notable that the applicant admits to having instructed a junior

official not to attend an enquiry, of which he was fully aware that it had

been initiated by me as the Minister. The applicant appears to believe

RJM-0699



64

that he is not answerable to anyone as head of IPID. This belief is

founded on a completely wrong understanding of the constitutional set

up, which places IPID under the political responsibility of the Minister.

88. Ad paragraph 55

88.1. These allegations are denied.

88.2. The mere fact that Werksmans Attorneys, a law firm completely

independent from government, conducted an investigation, cannot

sensibly be viewed as interference with the work of IPID.

89. Ad paragraph 56

89.1. These allegations are denied.

89.2. I did not interfere with the operations of IPID or its independence. I

have simply taken steps with regard to the illegal conduct of the

applicant. There is no basis for the claim that the suspension of the

applicant amounts to interfering with the independence of IPID. The

applicant has committed misconduct, for which he must be held \f .
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accountable. The law as it presently stands permits me to take steps

towards the removal of the applicant from office.

90. Ad paragraph 57

90.1. These allegations are not understood.

90.2. The applicant has been suspended for committing gross misconduct.

He has not been suspended for doing his work as head of IPID. By the

suspension of the applicant, no investigations of IPID as an institution

have been interfered with.

91. Ad paragraph 58

These allegations are irrelevant, scandalous and vexatious. They stand to be

struck out. At the hearing of this application I shall apply for their striking out.

92. Ad paragraph 59

92.1. I deny these allegations.
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92.2. By his own admission the applicant has interfered with the investigation

by refusing to permit Khuba to attend an interview with Werksmans

Attorneys.

93. Ad paragraphs 60 and 61

93.1. The allegations herein are denied.

93.2. I am informed that the contents of Data Box 6, which was removed by

the applicant from the offices of Sibiya, included evidence of email

communication and other correspondence between the Zimbabwean

police officers and Sibiya and Dramat on the other hand. This evidence

would have been clearly incriminating as against Sibiya and Dramat. If
• h

the applicant intended to preserve the evidence, he should have made

a duplicate copy of any electronic material to be removed from any

office. He did not make any duplicate copy. The result is that, at this

point in time, crucial evidence appears to have gone missing. The

applicant has failed to disclose to this court, on oath, in full the contents

of Data Box 6, which are in his possession. It is also strange that the

applicant, being the most senior official at tPID, found it necessary that V
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he should personally retrieve electronic evidence from the office of

Sibiya. I would have imagined that junior officials would have been

sufficiently capable of executing such tasks. The applicant is invited to

disclose to this court the full contents of Data Box 6. He is also invited

to make available such contents to this Court and to provide an

explanation why he has not returned the file to IPID after his

suspension. That file is not the personal property of the applicant. If it is

evidence intended to be used for official purposes, it must be in the

possession of IPID not the applicant, who is presently on suspension.

94. Ad paragraphs 62 and 63

These allegations are denied.

95. Ad paragraphs 64 and 65

95.1. These allegations are denied.

95.2. Argument shall be made at the hearing of this matter in due course.

96. Ad paragraphs 66 to 75
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96.1. These allegations are denied.

96.2. I am advised that these allegations, in any event, have become

immaterial in view of the fact that the notice of motion has since been

amended.

#

97. I shall now proceed to deal with the allegations contained in the

supplementary affidavit.

AD SUPPLEMENTARY AFFIDAVIT

98. Ad paragraphs 1 to 7

"-Si-"

Save to deny that the allegations in the supplementary affidavit are true and

correct, the allegations are noted.

99. Ad paragraphs 8 to 11

99.1. These allegations are denied.

V
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99.2. They have been covered sufficiently in my response to the founding

affidavit.

100. Ad paragraphs 12 and 13

I persist with the allegation that the applicant can be suspended under Section

6(6)(a) of the IPID Act. The applicant is employed in terms of a contract of

employment. The employer is entitled to suspend an employee for

misconduct. In this case the applicant can also be suspended by virtue of the

IPID Act.

101. Ad paragraph 14

These allegations are denied.

102. Ad paragraphs 15 and 16

The fact that IPID is independent does not mean that IPID employees,

including the applicant, are not accountable. In terms of the Constitution, IPID

falls under the political responsibility of the Minister. It is admitted that I may

not interfere in the investigations of IPID. But that is not what transpired here.
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Here, the applicant committed misconduct. It was my responsibility to take

steps to deal with the misconduct of the applicant. It would have been

irresponsible not to take any steps against the applicant, in view of the

seriousness of the charges of misconduct against him.

103. Ad paragraph 17

103.1.1 do not understand the allegation that IPID was "perceived" to be

"toothless". The fact that the legislature decided to introduce a specific

Act for IPID does not mean that IPID was toothless. In any event, the

account provided in this paragraph fails to provide a proper historical

context to the establishment of IPID.

103.2. The proper historical account is this.

103.2.1. The Independent Complaints Directorate ("ICD"), which is

the predecessor to the present IPID, was established in

accordance with the provisions of section 222 of the Interim

Constitution, 1993. That section provided:-
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"There shall be established and regulated by an
Act of Parliament an independent mechanism
under civilian control, with the object of ensuring
that complaints in respect of offences and
misconduct allegedly committed by members of
the service are investigated in an effective and
efficient manner."

103.2.2. The Act of Parliament contemplated by section 222 of the

Interim Constitution was the South African Police Service Act

68 of 1995. Chapter 10 thereof (which has since been

repealed) established the ICD.

103.2.3. An important feature to section 222 of the Interim

Constitution was that the independent complaints

mechanism contemplated therein would be placed under

civilian control. The Minister, being a politician, is the civilian

oversight mechanism contemplated by the Interim

Constitution.

103.2.4. But there was a structural problem with the location of the

ICD. While the ICD was meant to investigate the police, it

was located structurally and statutorily within the police

service. \ k /\ f)
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103.2.5. Section 206 of the Constitution, 1996 placed IPID under the

political responsibility of the Minister. The section is headed

"Political Responsibility. In section 206(1), it is provided that

a Member of the Cabinet must be responsible for policing.

The Member of Cabinet must also determine national and

policing policy after consultation with provincial governments

and taking into account needs and priorities of the provinces

as determined by the provincial executives.

103.2.6. Provincial executives are responsible for specific policing

functions. In section 206(6), it is envisaged that provincial

executives may lodge complaints relating to offences

W& committed by or members of the police service in a particular

province. Once such complaints are received they would be

investigated by "an independent police complaints body

established by national legislation".

103.2.7. While it is clear that the Constitution contemplated that the

IPID would be under the political responsibility of the
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Minister, it did not address the problem of the institutional

separation of IPID from the police. This was necessary for

the effective discharge of the mandate of IPID.

103.2.8. The enactment of the IPID Act was intended, among others,

to achieve the clear separation legislatively and otherwise,

between the police and the body established to investigate

the police. It was not intended to establish a body which is

unaccountable and reports to no-one. Like the Constitution,

the IPID Act proceeds from the premise that IPID is politically

responsible to the Minister.

103.2.9. The legislation creates sufficient safeguards for

independence of IPID.

103.2.10. First, section 4 clearly states that IPID functions

independently from the South African Police Service. It also

provides that each organ of State must assist the directorate

to maintain its impartiality and to perform its functions

effectively. This includes the Minister.^

/
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103.2.11. Second, in section 6 the Minister does not have carte

blanche authority to appoint the Executive Director. The

appointment is subject to a decision by the sub-committee of

the National Assembly to confirm or reject the nomination by

the Minister. If the sub-committee of the National Assembly

rejects a nomination by the Minister, clearly that appointment

will not be confirmed. Section 6(6) provides that the Minister

may remove the executive director from office on account of

misconduct, ill health or inability to perform the duties of that

office effectively. This provision does not authorise the

Minister to act arbitrarily or capriciously. The powers of the

Minister are constrained by the requirements of legality,

reasonableness and procedural fairness which are contained

in the Constitution and other applicable legislation.

103.2.12. Third, the Executive Director has complete autonomy and

control over the functions of the IPID. The responsibilities of

the Executive Director, which clearly illustrate the fact of

independence, are set out in section 7 of the Act. Section
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7(4) empowers the Executive Director to refer criminal

offences revealed as a result of an investigation to the NPA

for criminal prosecution and notify the Minister of such

referral. There is accordingly no duty upon the executive

director to obtain Ministerial approval when reports are made

to the NPA. Similarly, if the NPA elects to institute a criminal

prosecution, it is not required to obtain any approval or

permission from the Minister. It is only required to notify the

Minister of its decision by virtue of the provisions of section

7(5).

103.2.13. Fourth, section 24 grants investigators of IPID wide and

untrammelled powers of investigation. There is no scope for

ministerial interference in the exercise of such powers.

Investigators do not report to the Minister. They report to the

executive director of IPID. The powers of IPID and its

investigators should also be seen in the context of section 28

of the IPID Act. In terms of section 28(1 )(g) IPID may

investigate matters of corruption within the police either on its
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initiative or from a complaint from any member of the public.

Section 28(2) also empowers IPID to investigate matters

relating to systemic corruption involving the police.

103.2.14. Fifth, the Executive Director is fully accountable for the

finances of IPID within the parameters of the PFMA.

103.2.15. Sixth, the Minister is required to consult with the executive

director when making regulations regarding the

implementation of this Act. This is buttressed by section

34(3) which specifies that it is the Executive Director who

should submit regulations to the Minister relating to the

implementation of the Act.

103.3. Clearly therefore, the independence of IPID is constitutionally and

statutorily protected. The power of the Minister to remove the head of

IPID does not interfere with the independence of IPID as an institution.

The power is circumscribed by the explicit limitation of the instances

when the Executive Director may be removed. It is also constrained by

law, which prescribes that the Minister cannot act arbitrarily or without y.^

RJM-0712



77

procedural fairness. The intrusive legislative proposals contained in the

applicant's cumbersome notice of motion are therefore unwarranted

and should be rejected.

104. Ad paragraphs 18 to 24

These allegations are noted. Reference is made to the provisions of the

legislation itself.

105. Ad paragraph 25

105.1. The allegations herein are not understood.

105.2. The applicant has made no allegations that he was under any undue

political pressure to take any decision relating to investigations. The

institutional independence of IPID is protected by its legislation. The

fact that IPID must report and account for its activities to the Minister,

cannot reasonably be construed as interfering with its independence.

The Minister has no role to play in the investigative functions of IPID.

The power to remove the head of IPID from his position, vested upon
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the Minister by legislation, cannot possibly be seen as improperly

interfering with the functioning of IPID when construed in the context of

the legislation as a whole. In terms of the Constitution IPID falls under

the political responsibility of the Minister of Police. The discipline of the

Executive Director is a matter to be left to the Minister because IPID

accounts to the Minister. IPID does not fall under the political

responsibility of Parliament in terms of the Constitution. It would be

most improper for this Court to proclaim that Parliament should now

assume political and operational responsibility for IPID, when the

Constitution does not say so. Institutionally, the applicant's proposals

are also unworkable. The operational workings of Parliament are simply

not designed to deal with the day to day matters of operations and

discipline of officials such as the applicant. If Parliament is to play such

a role, that is a matter for a deliberative legislative process to work out,

not this Court to impose.

105.3. The facts of this case demonstrate exactly why the Minister should be

in a position to take action, such as a suspension, when someone in

the position of the applicant abuses their authority to the detriment of
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an organisation such as IPID. It is difficult to speculate on the degree of

organisational harm which could have been visited upon IPID by the

applicant had he not been called to account by the Minister. But it is

clear that such harm would have been profound and perhaps

irreversible.

106. Ad paragraph 26

106.1. These allegations are denied.

106.2. This is not a reasonable interpretation of the legislation, read in the

context of the Constitution.

107. Ad paragraphs 27 and 28

107.1. These allegations are denied.

107.2. Specifically, it is denied that the purpose of the request to Werksmans

was to investigate why "a different conclusion to the preliminary

version" of the rendition report was reached. The court is respectfully
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referred to the terms of reference for the correct mandate of

Werksmans.

108. Ad paragraph 29

108.1. These allegations are denied.

108.2. There is absolutely no threat to the independence of IPID simply

because the applicant's personal conduct is under investigation. It is

false to claim that the investigation by Werksmans was designed "to

repeat IPID's investigative tvor/c". Werksmans investigated the

misconduct of the applicant. The misconduct of the applicant is not the

same thing as the investigative work of IPID as the institution.

109. Ad paragraph 30

109.1. These allegations are false.

109.2. The applicant has perpetuated a false explanation throughout when

claiming that there was a preliminary and a final report. He has done

so, being fully aware that the January 2014 report was final. In his

V)!
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affidavits before this Court he persists with his falsities, despite the

clear objective evidence which contradicts the lie he has been telling.

What is particularly concerning is that the applicant has never once

disclosed the fact that the NPA was given a full investigative report,

together with a full docket ready for decision whether to prosecute or

( not. Also concerning is the fact that the applicant has never disclosed

the instruction given to Khuba to remove the docket from the NPA

when the very purpose of placing the docket before the NPA was for a

decision to be taken whether to prosecute or not.

110. Ad paragraphs 31 and 32

0L 110.1. The applicant misconstrues section 7(2) of the IPID Act. That section

CD

applies when the head of IPID has been requested by Parliament to

provide a report on its activities. The applicant has not referred to any

request by Parliament in this regard. It is the applicant himself who

offered to report to parliament. This offer was however not genuine. It

was deliberately designed to conceal the truth. I do not understand the

allegation of an "open ended investigation." The investigation at any

to
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rate is now complete. Of relevance for the applicant is that the report

recommends that he should be charged with misconduct, which

process is underway.

110.2. The applicant is not being truthful in claiming that the reason Khuba

was not allowed to consult with Werksmans Attorneys was the concern

for the independence of IPID. The true issue is that the applicant knew

that if Khuba consulted with Werksmans, the truth would be revealed.

Indeed, the evidence given by Khuba to Werksmans clearly shows that

in January 2014 a final report was prepared, and handed over to the

NPA for decision a fact which was disclosed to the applicant. It is also

clear that the applicant purported to revisit the January 2014 report in

wj) March 2014 and out of that process a new version appeared. It is also

clear that the new version was prepared at the instance of the

applicant.

111. Ad paragraph 33

These allegations are baseless. There was no reasonable basis for the

applicant to refuse permission to Khuba to consult with Werksmans Attorneys.
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The applicant knew that what was at stake was his misconduct, not the

independence of IPID. On the objective facts, it is clear that the applicant had

"underhanded motives and an intention to act improperly when he refused to

allow Mr Khuba to consult with Werksmans Attorneys". This is demonstrated

by the conflicting versions given by the applicant and Khuba to Werksmans

. Attorneys. The only reasonable inference is that the applicant's intention was

to suppress the evidence of Khuba so that it never comes to light.

112. Ad paragraph 34

These allegations are rejected. If the applicant did not want to give evidence

to Werksmans, he was at liberty to do so. He cannot, having submitted

Sk himself to the interview, seek to complain about the very fact that he attended

O

the interview.

113. Ad paragraphs 35 to 37

These allegations are denied.

114. Ad paragraphs 38 to 41
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114.1. These allegations are rejected.

114.2.1 am aware of at least three investigations involving high ranking police

officers which are being investigated by IPID. That is because IPID is

required to notify me when a decision has been taken to refer a matter

to the NPA. In none of those investigations have I ever attempted to

influence the decision making process on the part of IPID. It is

statutorily and constitutionally impossible for me to influence the

direction taken by IPID. In any event, in all three investigations, IPID

already took decisions regarding whether criminal charges should or

should not be preferred.

114.2.1. In one case, IPID decided that criminal charges should be

preferred against a high ranking police officer. Those

criminal charges were subsequently preferred by the NPA,

without any reference to me or any member of cabinet.

114.2.2. In another case the Director of Public Prosecutions of Kwa-

Zulu Natal declined to prosecute. Again, this had no

bearing on me as the Minister or any member of cabinet for v ^
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that matter. That matter was subsequently re-investigated

by IPID and a fresh decision was taken to refer the matter

to the National Director of Public Prosecutions for a fresh

decision. The decision of the NDPP is awaited.

W 114.2.3. The third matter is the matter relating to the rendition of the

Zimbabwean nationals. As things currently stand, a

decision is awaited from the NPA. It will be noted from this

that other than receiving reports in terms of the IPID Act, I

have absolutely no role to play in the flow of information or

communication between IPID and the NPA.

M* 114.3. Despite the suspension of the applicant, IPID has continued with its

investigations and where appropriate it has referred matters to the NPA

for its decision. It is not possible for me to interfere in any of the

decisions between IPID and the NPA.

115. Ad paragraph 41
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The applicant appears to forget that all these three investigations started

before he was appointed to head the IPID. They were conducted by many

dedicated investigators at IPID. At no stage did any of these investigators

complain of any political interference. Even after the applicant assumed his

position at IPID, he continued with those investigations, interacting regularly

as he should have with the NPA. I have never at any stage interfered with the

decision making process by IPID. After the suspension of the applicant, IPID

has continued doing its work under its legislation and, where necessary,

referring matters for decision to the NPA.

116. Ad paragraph 42

V ^ . 116.1. These allegations are denied.

116.2. The applicant appears to labour under the belief that only he is capable

of establishing relationships with other law enforcement institutions,

including the NPA and the HAWKS. The fact of the matter is that the

legal system requires such co-operative arrangements to be

established for effective crime fighting. The suspension of the applicant

does not mean that the institution stops functioning. \ V
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117. Ad paragraph 43, inclusive of paragraphs 43.1 and 43.2

117.1. These allegations are denied.

117.2. There are no investigations causing embarrassment to the Minister or

other high ranking officials which have resulted in me taking a decision

to suspend the applicant. As stated before, in one matter involving a

provincial commissioner, the Provincial Directorate of Public

Prosecutions refused to prosecute. That matter now rests with the

National Director of Public Prosecutions. I do not know if the NDPP will

prosecute or not. Nor am I concerned. These matter have very little to

do with me.

v••->•' 118. Ad paragraph 43.3

The allegations herein are scandalous and vexatious. They are also not

relevant to this application. They fall to be struck out. An appropriate

application shall be made at the hearing of this matter.

119. Ad paragraphs 44 to 48

V\l\ W \ «
JP..V'.
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It is denied that the applicant is entitled to the relief sought. Further argument

shall be made at the hearing of this matter.

120. Ad paragraphs 49 to 50

It is denied that there is a basis for an expedited hearing in this matter. It is

noted that the disciplinary enquiry against the applicant had commenced with

the applicant receiving a charge sheet. It is being chaired by a senior

advocate of the Johannesburg Society of Advocates. I shall be guided by his

findings and recommendations with regard to the further steps to be taken in

the matter. My views are that there is a prima facie case of gross misconduct.

But it is up to the independent chairperson to decide whether or not a case

has been made on a balance of probabilities.

121. The application stands to be dismissed with costs.

DEPONENT

hereby certify that this affidavit, was signed and sworn to before me at
, v / A ^ ^ _ i o n t h j s { h e j ^ J ^ d a y of MAY 2015, by the deponent who

acknowledged that he knew and understood the contents of this affidavit, had no
objection to taking this oath, considered this oath to be binding on his conscience
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and who uttered the following words: "I swear that the contentsjpf this affidavit are
true so help me God".

Name:
Address:
Capacity:

KAGISO VINCENT KGATLA

MKHABELA HUNTLEY ADEKEYE INC.
Block C, 7 Eton Road, Sandhurst, 2196

PO Box 1049. Gallo Manor. 2052
Docex 20, Nelson Mandela Square

Telephone: 011783 8020 Fax: 011783 3842
Website: www.mhalaw.co.za
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IN THE DISCIPLINARY HEARING

In the matter between:

THE MINISTER OF POLICE

(Independent Police Investigative Directorate)

and

ROBERT McBRIDE

Employer

Employee

CHARGE SHEET

Charge 1

1. During or about March to April 2014, you instructed and/or advised Mr Innocent

Khuba to alter the recommendations contained in the final report dated 22

January 2014 to the Nab'onal Prosecuting Authority ("the NPA") in respect of

complaint number CCN2013030375 C'the report"). The report covered the issue

of the rendition of Zimbabwean nationals to security officers of Zimbabwe by

certain members of the South African Police Service. You also in addition to the

alteration of the recommendations, deleted from the original report or omitted

from the second report ("March 2014 reporf) incriminating facts or evidence

Implicating Dramat and Sibiya in the renditions of Zimbabwean nationals,

alternatively you instructed Khuba or Sesoko or both to delete or omit such

incriminating facts or evidence.-
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2. The specific respects in which you Instructed and/or caused the alteration of

the report are the following:

2.1 The findings and recommendations in respect of Mr Anwar Dramat. The

original final report to the NPA recommended the criminal prosecution of

Mr Dramat. After your Improper interference, the "new report"

recommended that there should be no criminal prosecution of Mr

DDramat.

2.2 The findings and recommendations In respect of Mr Shadrack Sibiya. In

the original final report to the NPA it was recommended that criminal

charges be pursued against Mr Sibiya. Subsequent to your improper

interference the "new report" recommended that there must be no

criminal charges pursued against Mr Sibiya.

2.3 The findings and recommendations in respect of the other three junior

f officers, Makoe, Radebe and NkosI that they be criminally charged were

altered and no mention of their names is found in the "new report".

2.4 Your conduct aforesaid constituted an Improper Interference with the

administration of justice as you intended to defeat the ends of justice by

•ensuring that Ueutenant-General Dramat; Major-General Sibiya and the

three other junior officers are not criminally charged despite the

recommendations by the IPID report thatwas signed by Innocent Khuba

on 22 January 2014, and submitted to the National Prosecuting Authority
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("NPA") by Innocent Khuba and his investigation team for a warrant of

arrest to bs issued against the aforesaid officers and for criminal

prosecution to be initiated against them.

Charge 2

i
3. During March 2014 you instructed Innocent Khuba to collect the docket which •

•
contained the IPID report dated 22 January 2014, and on 16 March 2014 :

V h

^ ^ another report which makes no reference to the original report of 22 January

2014 was signed by Khuba, yourself and Sesoka purporting to alter the findings j

of the original report In the new report, critical and material information which ;

implicated Lieutenant-General Dramat and Major-General Sibiya was omitted :

for no reason other than to unduly influence the decision of the NPA on whether

or not to prosecute. •

4. The altering of the original report and the deletion of material facts implicating

Lieutenant-General Dramat and Major-General Sibiya without reference to the

original report was intended to create the impression that the 18 March 2014

report was in fact the final report, when you knew or ought to have known that

In law once the IPID had submitted its report to the NPA for a decision in terms

of the IPID Act, the production of the new report contradicting the original report

Is unlawful and constitutes undue influence and therefore improper:

4.1 You were aware that the report submitted by the Independent Police

Investigative Directorate ("IPID") to the NPA in January 2014 was final.
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4.2 You were aware that the reason it had been handed over to the NPA '

was for a decision to be made as to the prosecution or otherwise of the

persons implicated in acts of criminality mentioned in the report

4.3 You were aware that the IPID had discharged its duty in relation to the

investigation and the recommendations were final.

^ . 4.4 You failed to inform the NPA that you had altered the original report or

that you have produced a new contradictory report; and

4.5 By failing to Inform the NPA about your conduct aforesaid, you sought to

mislead the NPA with the sole purpose of interfering with its

administration of justice.

Charge 3

? > - • '
V •. • 5. In your letter of 26 November 2014, purporting to reply to the request by the

Minister of 24 November 2014, you withheld the existence of the original final

report and created the false impression that the only report which existed was

"the new report" which had been revised under your instruction. Your conduct

was intended to misrepresent to the Minister the true state of facts which

constitutes gross misconduct and/or gross dereliction of duty.

Charge 4
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6. After the Minister initiated an enquiry, having appointed Werksmans attorneys

to conduct same, you instructed Mr Khuba not to attend an interview which had

been arranged by Werksmans' attorneys. Your conduct aforesaid was intended

to interfere with the investigation conducted by Werksmans.

Charge 6

7. During January and February 2015 respectively, you intentionally, alternatively,

grossly negligently misrepresented to LJeutenant-General Dramafs and Major-

General Shadrack Sibiya's attorneys that Dramat and Sibiya had been cleared

by the IPID report in the Zimbabwean rendition investigation when you knew or

ought to have known that IPID had submitted its final report in January 2014 to

the NPA for NPA to prosecute or make a decision to prosecute Dramat, Sibiya

and other officers implicated in the report.

Charge 7

8. You have lied to the investigators ("Werksmans") when they interviewed you in

that you told the investigators that you have never seen the January 2014 report ' !

and that you only saw the second report ("March 2014 report*) which you signed

on 18 March 2014, whereas in your founding affidavit deposed to by yourself

on 12 March 2015 you attached both reports and alleged that a thorough

analysis of the evidence was done before the drafting of the second report and
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that the conclusions reached in the first report, which you called an interim

preliminary report were not sustainable.

Charge 8

9. You have made yourself guilty of gross insubordination when you sought to

bypass the Mmister of Police by requesting permission from the Chairperson of

the Parliamentary Portfolio Committee on Police for you to address the Portfolio

Committee directly on the existence of the two IPID conflicting reports on the

illegal rendition of the Zimbabwean nationals; similarly you made yourself guilty

of gross insubordination when you instructed officials within IPID, i.e. Khuba

and Sesoko not to cooperate with the Minister's commissioned investigation

conducted by Werksmans Attorneys.

In respect of all the above allegations:-

- You violated section 206(6) of the Constitution, which guarantees the •

independence of IPID from the police. Your decision to instruct Khuba or ;

Sesoko or both or made the alteration of the report was calculated to or likely j '

to undermine the independence, impartiality and effectiveness of IPID in '

relation to the police.

- You violated sections 4(1) and (2) of the Independent Police Investigative

Directorate Act 1 of 2011 ("the Act") which guarantees the independence of

IPID from the police, in that the effect of your decision was to protect members •
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of the South African Police Service implicated by the IPID original and final

report dated 22 January 2014 from prosecution by the NPA.

You attempted to defeat the ends of justice in that whereas you were aware

that IPID has submitted its final report to the NPA in January 2014 for the NPA

to make a decision on whether to prosecute those implicated in jhe report, you

recalled the docket with the report from the NPA on or about 5 March 2014 with

the sole purpose of altering the findings and recommendations of the original

report and delete or omit incriminating evidence from the original report in order

to project those Implicated in the original repot

- You violated the provisions of section 179 of the Constitution which guarantees

the independence of the NPA in that you interfered and/or sought to interfere

wfth the performance of prosecutorial functions by the NPA.

- You abused the powers vested in you by virtue of the provisions of section 7 of

the Act.

10. Accordingly, you should be found guilty of all of the above mentioned charges

preferred against you.

Dated at Johannesburg on this the 6th day of May 2015

WRMokhariSC
Initiator and Pro-Forma Prosecutor

\1
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GLOSSARY OF TERMS

Act - Independent Police Investigative Directorate Act 1 of 2011

• Angus - Glen Angus

' Baloyl .-George Baloyl-r Deputy Director of Public Prosecutions, North Gauteng ..-..,

> Brig - Designated Rank of Brigadier In the SAPS

Chauke - Advocate Chauke, DPP for South Gauteng

' Criminal Procedure Act - Criminal Procedure Act No.51 of 1977

> DDPP - Deputy Director of Public Prosecutions

. Docket- Dlepsloot 390/07/2012

• DPCI - Directorate for Priority Crime Investigation

DPP - Director of Public Prosecutions

• Dramat - Lieutenant- General Anwa Dramat

Dube - Gordon Dube

DZP - Dispensation for Zimbabwean Project

_ First Report - IPID Report dated 22 January 2015 signed by Khuba

IPID - Investigative Police Investigative Directorate

Immigration Act - Immigration Act No. 13 of 2002

Investigator - means a person appointed under Section 22 of tiie Act

> Jawuke - Mr Petrus Jawuke

> ' 3lba-Advocate Nomgcobo Jiba, Deputy National Director of Public Prosecutions

, Khuba - Mr Innocent Khuba.

< Lt Con -Designated rank of Lieutenant Colonel In the SAPS

• Lt-Gen - Designated rank of Lieutenant General In the SAPS

• Maj-Gen - Designated Rank of Major General In the SAPS

> Maluleke - Captain Mashangu Lesley Maluleke

« McBride - Robert McBride -Executive Director. IPID.

. Moetetsl - Senior State Advocate at the NPA

« Moslng - Senior State Advocate at the office of the NDPP (Head of Spedal

Projects Division)

i Moukangwe - Colonel Moukangwe

> Mzlnyathl - Director of Public Prosecutions- North Gauteng

i National Prosecuting Authority Act - National Prosecuting Authority

Act No 32 of 1998

• NDPP - National Director of Public Prosecutions

- NPA - National Prosecuting Authority

• Nyonl- Johnson Nyonl
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• Nxasana - Mxollsl Nxasana, National Director of Public Prosecutions

• Preliminary Report- the preliminary report drafted by Khuba and submitted to

Mosing, dated 22 October 2013

• Rendition - the Illegal deportation of five Zimbabwean nationals described at

--•2:2.5.1, 2.2.5.2 and 2.2.5.3 - - - • - : : ". , .

• SAPS - South African Police Service

• Second Report - the IPID Report dated 18 March 2014 signed by Khuba, Sesoko

and McBride

• Selepe - W/O Selepe

• Sesoko - Matthews Sesoko, Head of Investigations: IPID

• Slblya - Major- General Shadrack Slblya.

• Success Report - Consolidated success report addressed to Maj General Slblya, Lt

Gen Dramat and Lt Gen Toka dated 4 February 2011.

• TOMS - Tactical Operations Management Section

• TRT - Tactical Response Team •

• Werksmans - Werksmans Attorneys ',

• W/O - Designated Rank of Warrant Officer In the SAPS j
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2 INTRODUCTION

The offices of Werksmans have been mandated by the Honourable Minister of

Police, Mr Nathl Nhleko, to conduct an Investigation Into the reports submitted by

-• •••••" IPID which deal with the Rendition. . - . ...'<.

2.1 Terms of reference for the investigation

In conducting the aforesaid Investigation, the Minister has provided

Werksmans with the following terms of reference:

, " •. • "5. Your terms of reference In the Investigation are the following:

5.1 who and under what circumstances was the original report altered

or how the Second Report came about with both reports signed by the

same person; I.e Mr Khuba;

5.2 whether any misconduct or offence has been committed and If so

by whom?;

5.3 whether there Is prima fade evidence of misconduct and criminal

liability by Ueutenant-Dramat; Major-Slblya; and any other officers

mentioned In the original report;

{ i ' 5.4 the drcumstances under which report and the docket handed In the

NPA and what happened to the docket whilst In the NPA's possession;

5.5 any other matter that might.come to your attention during the

Investigation which relevant to your conclusions and findings. •

2.2 Factual background of the rendition

2.2.1 Based on an evaluation of the Rrst and Second Reports as well as the

documents and evidence before us, we have summarised the sequence of

events of the Rendition as set out below.
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2.2.2 During the period November 2010 until January 2011, a number of

Zimbabwean, nationals were arrested by SAP5 together with Zimbabwean

police officials. The arrest of these Individuals was explained by the DPCI,

In response to a parliamentary question posed by a member of the

- Congress of the People. The DPCI, through Dramat/ advised parliament

that the Individuals In question were deported as Illegal Immigrants and

had been arrested on suspicion of having committed or been involved In

certain crimes, such as ATM bombings. The DPCI In Its parliamentary

response, further stated that when It came to light that the arrested

w . Individuals could not be linked to specific crimes, the Individuals were
vi-- . deported to Zimbabwe.

2.2.3 From the documentation provided for our review, It appears that The

DPCI was aware that the response to the parliamentary question was not

factually correct. I t Is our view that they deliberately misled parliament In

this regard.

2.2.4 The circumstances surrounding the arrests appeared to be questionable

and raised a number of legal considerations, relating to, Inter atla, the

lawfulness of the process followed by the SAPS In deporting the relevant

Zimbabwean nationals.

2.2.5 The arrests of the five Zimbabwean nationals was effected In three stages

which will be summarised briefly, below.

2.2.5.1 The first operation

2.2.5.1.1 The first operation relating to the 'arrest of Zimbabwean

nationals took place on 5 November 2010 where four

Zimbabwean nationals (DumlsanI Witness Ndeya, Nelson

Ndlovu, Maqhawe Slbanda and Shepard Tshuma) were arrested

In Diepsloot and detained In the Orlando police station In

Soweto. The reasons stated for their detention was that they

were Illegal Immigrants. The operation was conducted by the

DPCI head office and DPCI provincial office (TOMS). I t Is

alleged that DPCI and TOMS were accompanied by two

Zimbabwean police officers. The members of the operation

^
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were Informed during a parliamentary briefing meeting that

they were tradng suspects Involved In a robbery committed In

Zimbabwe during which a Zimbabwean police superintendent

was fatally shot.

2.2.5.1.2 After the four Zimbabwean nationals referred to In 2.2.5.1.1

were booked Into Orlando police station, Dumlsanl witness

Ndeya was booked out of Orlando police station In order to

assist the SAPS with the tracing of a certain Individual named

John. John could not be traced and Dumlsanl Witness Ndeya

Vy was returned to Orlando police station. The tour Zimbabwean

, ' nationals were detained over the weekend as Illegal Immigrants

and on the morning of B November 2010 they were booked out

of Orlando police station by Maluleke. Maluleke Indicated at this

time that the Zimbabwean nationals were to be transported to

Beltbridge border post. Two of the Zimbabwean nationals were

released and the remaining two were transported to Beltbridge

border post and handed over to a contingent of Zimbabwean

police.

2.2.5.1.3 The circumstances under which the Zimbabwean nationals were

deported, Is circumspect The docket which was used during

the deportation did not belong to the Department of Home

Affairs, as It Is required to In the case of deportations. Although

f • there were documents which were presented as being

documents Issued under the auspices of the Department of

Home Affairs In order to authorise the deportation, It appears

from an analysis of such documentation by an expert In this

regard, that the documents which purported to be issued by

the Department of Home Affiars, were forged.

2.2.5.1.4 Maqhawe Slbanda was later released by Zimbabwean police

after allegedly spending eleven days In custody and being

tortured. Dumlsanl Witness Ndeya died while In the custody of

the Zimbabwean police.
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2.2.5.2 Second operation

2.2.5.2.1 A second operation was conducted on or about

22 November 2010 by the same police units which conducted

• the first operation. In this second operation, Prichard Chuma

was arrested In DIepsIoot and detained at Alexandra police

station under a Zimbabwean police reference number, being

Bulawayo case number: 1337/11 and was booked out on

23 November 2010 and taken to Sllverton police station.

A 2.2.5.2.2 . I t would appear that on 24 November 2010 W/O Selepe of the

,"•• Gauteng TOMS unit of the DPC3, on Instruction by Maluleke,

booked out Prlchard Chuma from Sllverton police station and

transported him to Beltbrldge border post, accompanied by

Maluleke, where Pilchard Chuma was handed to Zimbabwean

police.

2.2.5.2.3 Prlchard Chuma was never seen again. It Is presumed that he

also died In Zimbabwe under police custody.

2.2.5.3 Third operation

2.2.5.3.1 Maluleke conducted this part of the operation with the

' assistance of the CIG (Crime Intelligence Gathering) members

of Pretoria, Gordon Dube ("Dube"), a Zimbabwean national

was arrested In conjunction with two other Individuals. Dube

had a number of criminal cases pending against him. During

the arrest, which took place In DIepsIoot on or about

11 January 2011, Dube was shot and Injured.

2.2.5.3.2 Due to the fact that Dube was being treated at hospital Instead

of being held at Wlerdabrug police station, he did not appear In

court with the two other Individuals who were arrested with

him. He was, however, due to appear In court on

28 January 2011.
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2.2.5.3.3 Dube did not appear In court as he was booked out of hospital

on Maluleke's Instructions. At the same time, Maluleke retrieved

the gun that was found In Dube's possession when he was

arrested from Welrdabrug police station. The same gun was

. .-'• allegedly used In the robbery-ln Zimbabwe referred to,at

2.2.5.1.1 which resulted In the death of the Zimbabwean

superintendent

2.2.5.3.4 Maluleke Informed the Investigating officer, Lean Meyer, that

^ Dube would be dealt with through Immigration channels.

T) Maluleke then transported Dube to Beltbridge and Dube never

,'• returned to South Africa.

2.2.5.3.5 Maluleke once again enlisted the services of CIG- In order to

trace an additional Zimbabwean national, Johnson NyonI

("Nyoni"). NyonI was traced In Dlepsloot and arrested by the

CIG members and the TRT unit of the Johannesburg Central

police station, on 26 January 2011.

2.2.5.3.6 NyonI was taken to the DPC3 head office where the. members

who participated in the arrest of NyonI were congratulated by

Drarnat Photographs depicting the members Involved In the

arrest, NyonI, two Zimbabwean police members and their

^ vehicle, and the gun retrieved from Dube's possession, were

Wv ( taken by a third Zimbabwean police officer. ,

2.2.5.3.7 NyonI was thereafter booked out on 28 January 2011 by

Maluleke and taken, together with Dube, to Beltbridge border

post. The entry In the registers at the relevant police station

reflect that NyonI was booked out for the purpose of extradition

to Zimbabwe through the Beltbridge border post NyonI was

killed while In the custody of the Zimbabwean police.
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2.3 Relevant legislation

2.3.1 In conducting our Investigation and for the purposes of drawing any legal

conclusions, we have considered the following pieces of relevant South

- • -• African legislation: ^a»»-.'-.

2.3.1.1 ymmtaratforr ftct

2.3.1.1.1 The deportation of a fugitive must be dealt with In terms of an

•
extradition agreement between South Africa and the country of

1 j) nationality of the fugitive. If no such extradition agreement

. •• exists and the Individual Is an Illegal; Immigrant, the

Immigration Act applies.

2.3.1.1.2 In the circumstance, there Is no extradition agreement between

Zimbabwe and South Africa. Notwithstanding that there exists

an organisation formed In Zimbabwe In order to facilitate

International police cooperation (namely, Southern African

Regional' Police Chiefs Co-operation Organisation) this

organisation does not'govern the deportation of Zimbabwean

nationals who are Illegal Immigrants In South Africa. As such,

the Immigration Act governs the. deportation of Zimbabwean

nationals who are Illegal Immigrants In South Africa.

{' 2.3.1.1.3 The process which Is required to be followed In deporting an

Illegal immigrant Is governed by Section 34 of the Immigration

Act. In terms of the aforementioned Section -

"34(1) Without the need for a warrant, an Immigration

officer [our emphasis] may arrest an Illegal foreigner

or cause him or her to be arrested, and shall,

Irrespective of whether such foreigner Is arrested,

deport him or her or cause him or her to be deported

and may, pending his or her deportation, detain him

or her or cause him or her to be detained In a manner

and at a place determined by the Director-General,

provided that the foreigner concerned -
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(a) shall be notified In writing of die decision to

deport him or her and of his or her right to

appeal such decision In terms of this Act;

• • • • - , .n z\;"i...

(b) may at any time request any officer attending

to him or her that his or her detention for the

purpose of deportation 'be confirmed by

warrant of a Court, which, If not Issued within

48 hours of such request, shall cause the

,h Immediate release of such foreigner;

(c) shall be Informed upon arrest or Immediately

thereafter of the rights set out In the

preceding two paragraphs, when possible,

practicable and available In a language that he

or she understands;

(d) may not be held In detention for longer than 30

calendar days wRhout a warrant of a Court

which on good and reasonable grounds may

extend such detention for an adequate period

not exceeding 90 calendar days, and

;•''', (e) shall be held In detention In compliance with

minimum prescribed standards protecting his or

her dignity and relevant human rights."

2.3.1.1.4 It Is evident from the above that an Immigration officer Is

mandated to follow a particular process when dealing with

illegal Immigrants.

2.3.1.1.5 The Immigration Act defines 'Immigration officer1 to mean -

'an officer appointed by the Director-General to perform

the functions of either the permitting office, port of entry

or Inspectorate as contemplated In the [Immigration] Act"
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2.3.1.1.6 None of the police officers Involved In the Rendition are or

were, at the time, Immigration officers In terms of the

Immigration Act and as such, none of these persons were

legally authorised to conduct a deportation of any Zimbabwean

nationals.

2.3.1.1.7 The Immigration Act further provides In terms of Section 49

that-

^ \ '(2) Anyone who knowingly assists a person to enter or
v , remain In, or depart Four emphasis] from the

Republic In contravention of this Act, shall be guilty

of an offence and liable on conviction to a fine or to

Imprisonment not exceeding five years;

(7) Anyone participating In a conspiracy of two or more

persons to conduct an activity Intended to

contravene this Act, shall be guilty of an offence and

liable on conviction to a fine or to Imprisonment not

exceeding seven years: Provided that If part of such

activity Is conducted or Intended to be conducted In a

^Pj) I . foreign country, the offence shall be punishable by

Imprisonment not exceeding eight years without the

option of a fine.

(8) Anyone who wilfully or through gross negligence

produces a false certification contemplate by tills

Act, shall be guilty of an offence and liable on

conviction to a fine or to Imprisonment not exceeding

three years.

(9) Anyone, other than a duly authorised public servant,

who manufactures or provides or causes the

manufacturing or provision of a document purporting
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to be a document Issued or administered by the

Department, shall be guilty of an offence and liable

on conviction to Imprisonment not exceeding 10

years without the option of a fine. "

2.3.1.1.8 I t Is evident that the procedure to be followed In respect of

deporting an Illegal Immigrant Is governed by the Immigration

Act. The feet that the Immigration Act was not compiled with In

the Rendition, was part of the Impetus giving rise to an

Investigation of the Rendition.

2.3.1.1.9 It Is further evident that a deliberate contravention of the

Immigration Act Is a crime, subject to the penalties stipulated

In the Immigration Act

2.3.1.1.10 As already stated above, the Immigration Act was contravened

during the Rendition.

2.3.1.2 The Act

2.3.1.2.1 The objectives of the Act are set out In Section 2 of the Act

which provldes-

"(a) to give effect to the provision of Section 206(6) of

the Constitution establishing and assigning functions

to the Directorate on national and provincial level;

(b) to ensure Independent oversight of the South African

Police Service and Municipal Police Services; ,

(c) to align provincial strategic objectives with that of

the national office to enhance the functioning of the

Directorate;

(d) to provide for Independent and Impartial

Investigation of Identified criminal offences allegedly ,

committed by members of the South African Police {

Service and Municipal Police Services;

13
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(e) to make disciplinary recommendations In respect of

members of the South African Police Service and

Municipal Police Services resulting from

.'•:.••<'.,.. investigations conducted by the Directorate;

(f) to provide for close co-operation between the

Directorate and the Secretariat; and

(g) to enhance accountability- and transparency by the

;) . South African Police Service and Municipal Police

, " Services In accordance with the principles of the

Constitution."

2.3.1.2.2 Regulation 5(1) to the Act states:

"after collecting all evidence, statements and technical or

expert reports, If applicable, submit a report on ffi<»

Investigation of the offence to the Executive Director or

the relevant provincial head, as the case may be,

containing recommendations regarding further action,

which may Include disciplinary measures to be taken

against a member of the South African Police Service or

the Municipal Police Service or crirnlnal prosecution of such

W ' ( member.'[own emphasis]

2.3.1.3 From a reading of the Act, and the above regulation/ It Is evident

that both criminal and disciplinary recommendations may be made

In relation to the conduct of members of SAPS and Its directorates.

This Indudes the DPd as a directorate within SAPS. In addition, It

appears that In terms of the regulations, the Investigator must

submit a report on the Investigation of the offence to the executive

director of IPID.
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2.3.1.4 Relevant crimes and elements of such crimes

2.3.1.5 The criminal offences referred to below are not statutorfly defined

but are understood In common law to constitute the conduct set out
t>elbW. • , • .. - . . . . . . .

2.3.1.5.1

2.3.1.5.1.1

Kidnapping:

Kidnapping Is defined as the unlawful and Intentional

deprivation of a person's liberty of movement and / or his

or her custodians, of their control.

2.3.1.5.1.2 Elements of the Crime: (1) Unlawful, (2) deprivation of

liberty or of custody, (3) of a person and (4) Intention.1

2.3.1.5.2

2.3.1.5.2.1

Murder:

Murder Is defined as the unlawful and Intentional causing

of the death of another human being.2

2.3.1.5.2.2 Elements of the Crime: (1) Causing the death (2) of

another person (3) unlawfully and (4) Intentionally.

2.3.1.5.3 Assault?

• 2.3.1.5.3.1 Assault Is defined as any unlawful and Intentional act or

omission:

2.3.1.5.3.1.1 which results In another person's bodily Integrity

being directly or Indirectly Impaired; or

1 J . BurcheJl 'Principles or Criminal Law' 2013
2 CR. Snyman' Criminal Law12008
3 See footnote 1

V\J
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2.3.1.5.3.1.2

2.3.1.5.3.2

2.3.1.5.4

2.3.1.5.4.1

2.3.1.5.4.2

2.3.1.5.5

2.3.1.5.5.1

2.3.1.5.5.2

2.3.1.5.6

2.3.1.5.7

AIbldatp733
sIbldBtp721
6IbIdB32

which Inspires a belief In another person that such

Impairment of her bodily Integrity Is Immediately to

take place.

Sements of the Crime: (1) conduct which results-In

another person's bodily Integrity being Impaired (2)

unlawfulness (3) Intention.

Forgery and Uttering:

Forgery and Uttering Is defined as unlawfully making, with

Intent to defraud, a false document which causes actual or

potential prejudice to'another.

Elements of the Crime: (1) Unlawfulness (2) document

(3) false and (4) (Intention)4.

Fraud:

Fraud Is defined as unlawfully making, with the Intent to

defraud, a misrepresentation which causes actual

prejudice or which Is potentially prejudicial to another.

Elements of the Crime: (1) Unlawfulness (2) Intention

(3) misrepresentation (4) prejudice5.

Defeating the ends of justice or obstructing the
administration of justice:6

Defeating the ends of justice Is defined as unlawfully and

intentionally engaging In conduct which defeats the course or

administration of justice.

16
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2.3.1.5.8 Bements of the crime: (a) Conduct (b) which amounts to

defeating or obstructing (c) the course or administration of

justice and which takes place (d) unlawfully and (e)

Intentionally.- • • < • •: ..-

2.4 Methodology in conducting the Investigation

2.4.1 In conducting the Investigation and preparing this report we have-

2.4.1.1 had access to and have considered the Rrst and Second Reports;

2.4.1.2 Interviewed the following people:

2.4.1.2.1

2.4.1.2.2

2.4.1.2.3

2.4.1.2.4

2.4.1.2.5

2.4.1.2.6

2.4.1.2.7

2.4.1.2.8

2.4.1.2.9

2.4.1.2.10

Knuba;

Moukangwe;

Angus;

Sesoko;

Moslng;

Mzlnyathl;

BaloyI;

Chauke;

McBride;

Jlba,

and
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2.4.1.3 we have had access to and have considered the documentation

listed In annexure A attached hereto.

2.4.2 For ease of reference, we have divided the report Into separate sections

- '..•• a s f o l l o w s - -• • • • • •

2.4.2.1 Section A: Circumstances surrounding the compiling of each report;

2.4.2.2 Section B: Deletion of evidence from the Rrst Report;

2.4.2.3 Section C: Analysis and findings; and

2.4.2.4 Section D: Recommendations.

18
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3 SECTION A: CIRCUMSTANCES SURROUNDING THE COMPILING OF EACH

REPORT

3.1 Section Al: First Report

3.1.1 At the outset, It Is critical to mention that prior to Khuba conducting any

Investigations Into the Rendition, there were two Investigations Into the

Rendition that had already been undertaken, as follows -

3.1.1.1 the DPQ had conducted and concluded an Internal Investigation Into

i \ the Rendition, In terms of which the DPCI members Involved In the
x*^-1 . Rendition were exonerated from any wrongdoing In the

Rendition; and

3.1.1.2 a member of Crime Intelligence, Moukangwe, had commenced an

Investigation Into the Rendition. According to the Investigation

conducted under the auspices of Crime Intelligence was never

concluded, Instead It was done jointly with IPID.

3.1.2 The First Report was compiled by Khuba with the assistance of

Moukangwe and the guidance of Moslng and Moeletsl. In this section we

elucidate the circumstances under which this report was produced by

Khuba and Moukangwe. Our explanation of the circumstances under

, which this report was produced Is based on the Interviews conducted with

Khuba, Moukangwe and Moslng.

3.1.3 It Is Important to state that the Special Projects Division In the office of

the NDPP was tasted to provide guidance to Khuba and Moukangwe

during the course of their Investigation. The Special Projects Division is

headed by Moslng assisted by Moeletsl. The role of Moslng and Moeletsi '

was never to make a decision on whether to prosecute or not '

3.1.4 On 23 October 2012 Khuba received a docket from Sesoko and an I

appointment letter to conduct an Investigation -of all cases of alleged

assault In relation to Slblya. Upon perusal of the docket of DIepsIoot

390/07/2012 he discovered that the DPCI had received a complaint

relating to the Rendition.
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3.1.5 In light of the above, Khuba was Instructed by the former Acting

Executive Director of IPID Koekle Mbekl to conduct an Investigation Into

the Rendition. He was further Instructed to liaise with Moukangwe so that

•- • the latter could assist him to conduct-the Investigation.

3.1.6 Khuba briefed Moukangwe on the Intended Investigation and I t was

agreed that Moukangwe will assist Khuba In conducting the Investigation

Into the Rendition. What was further agreed was that Moukangwe's name

would not appear In the report once the Investigation Is finalised as the

P> Ts Investigation was commissioned by IPID and Moukangwe was employed

/ ' . at Crime Intelligence.

3.1.7 Khuba began his Investigation by Interviewing certain members of the

Department of Home Affairs. At this stage the docket already had

statements obtained from the TOMS, Crime Intelligence and the

Zimbabwean nationals who had been subject t o the Rendition.

3.1.8 Subsequently, on 7 March 2013, Khuba visited the office Dramat

Moukangwe was a party to mis meeting as well. At this meeting, Dramat

stated that he did not recall meeting with the Zimbabwean Police. Khuba

requested certain documents, Including statements and documents

related to the Internal Investigation Into the Rendition conducted by DPCI,

from Dramat Dramat Instructed Khuba that such request be made In

writing.

3.1.9 When Khuba was finally provided with the requested documents, It

appeared as If the statements provided recorded that the Internal •'

Investigation conducted by DPCI was conducted properly and that

everything was In order. Khuba, however, was unconvinced as to the

correctness of the statement of a particular Individual, being Madllonga, •

which statement was signed but not commissioned. Khuba met with I

Madllonga who provided a new statement detailing the actual events j

regarding his Involvement In the Rendition. ' '

3.1.10 Khuba conducted further Investigations relating to the passage of

Individuals through the Beltbridge border post on the dates relevant to
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the Rendition. In addition, Khuba spoke to Leonle Verster who was

Maluleke's supervisor. Leonle Verster Indicated that Maluleke did not

respect the chain of command and would communicate directly with

Slblya. Leonle Verster also drew Khuba's attention to the success reports

directed to Dramat, Lebeya,- Hlatswayo and" others. Khuba perused the

three success reports with which he had been provided and noted that

one report dealt with the deportation or the arrest of Ndeya, and others

that were connected relation to the murder of a Zimbabwean police

officer In Zimbabwe.

3.1.11 One success report recorded that the Zimbabwean police came and met

with Dramat on 5 November 2010 and requested assistance. TTie success'

report further recorded Maluleke's appointment to head the assignment

to trace the Zimbabwean fugitives. Khuba obtained a laptop belonging to

Maluleke and found that the success reports were generated from this

laptop. The laptop also contained photographs of the operation as well as

correspondence to Zimbabwean police officers.

3.1.12 Khuba's Investigation continued. As part of the Investigation, Khuba met

with members of crime Intelligence. At their offices, Khuba noticed that

the photographs which he obtained from Maluleke's laptop relating to the

operation were posted on the office walls of some members of crime

Intelligence. Khuba was Informed by a member of crime Intelligence,

». Mkaslbe that during January 2011 when the arrests were completed, they

i . went to DPCTs offices and Dramat personally came to the offices at

House No. 3 and congratulated them for a job well done. According to

Mkaslbe, Dramat requested that they not tell anyone about the details of

the operation. According to Khiiba, Mkaslbe confirmed that he has a

. historical relationship with Dramat due to their mutual Involvement In

Umkhonto We Slzwe.

3.1.13 Mkasibe's statement was corroborated by Mngwenya who confirmed that '

Dramat addressed the officers and congratulated them; however,

Mngwenya did not mention Dramat telling them not to divulge the details

of the operation. In addition, a third officer, Mokgobu, stated that she

was out of the office at the time that Dramat attended to congratulate
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them; however, upon her return, she was informed that Dramat was

congratulating the officers at House No.3.

3.1.14 Subsequently there was a leak of Information regarding the investigation

- which was publlshed-In the Sunday tiroes* At this time, Khuba and.Moslng

began drafting questions to Dramat enquiring about Dramat's

Involvement In the Rendition.

3.1.15 Khuba also Interviewed Maluleke specifically regarding his promotion from

captain to colonel. Khuba was not successful in obtaining the file

regarding Maluleke's promotion.

i1 »

3.1.16 Khuba records that Dramat sent a report, In response to the

parliamentary question posed by a member of Congress of the People

(COPE) regarding the Rendition, explaining the circumstances of the

Rendition by stating that the Zimbabwean nationals were deported as

Illegal Immigrants. This caused Khuba to Investigate the matter further.

He considered expense claims relating to the travelling to Beltbridge

border post, as well as cell phone and vehlde tracker records positioning

Maluleke, Makoe, Nkosl and constable Radebe at Dlepsloot on the night of

the arrests.

3.1.17 Khuba then Investigated the booking In and out of certain police stations

I
t-x of the relevant Zimbabwean nationals following the arrests at Dlepsloot

~ •; Khuba then began finalising the report but did so In the absence of an

analysts of the cell phone records of Slblya. Although Khuba was in

possession of cell phone records In relation to Slblya, such cell phone

records had to be Interpreted by an expert.

3.1.18 According to Khuba, as he was conducting the Investigation with

Moukangwe they would consult with Moslng and MoeletsI who were

providing guidance In the process regarding the evidence to be collected

In finalising the Investigation. At some stage during 2013, Moslng and

MoeletsI advised Khuba and Moukangwe as to which Information In their

draft Investigation report dated October 2013 needed to be added. This

Information was the warning statements from Dramat, Siblya, Maluleke,

Leonie Verster and analysis of cell phone records by an expert.
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3.1.19 Khuba advised that subsequent to the advice by Moslng and Moeletsi, he

and Moukangwe conducted further Investigations to address the concerns

raised by Moslng and Moeletsi. According to Khuba all the Individuals

' - ••• mentioned above refiisedto provide warning statements. • . , ... .

3.1.20 In light of that which Is stated In the preceding paragraph, Khuba and

Moukangwe finalised their investigation and provided a report with

recommendations. This report was submitted to Moslng and Moeletsi on

22 January 2014. This report, being the first report, was, In the opinion of

Moukangwe and Khuba, final. The recommendations made in this report

. were that Dramat; Slblya, Maluleke, Makoe, Radebe and Nkosl be

criminally charged with defeating the ends of justice and kidnapping.

3.1.21 According to Khuba, the First Report was submitted as a final report and

they expected the NPA to take further action as required by law, on the

basis of their recommendations set out therein.

3.1.22 In our interview with Moukangwe, Moukangwe corroborated Khuba's.

version regarding his (Moukangwe's) Involvement In the Investigation and

the compilation of the First Report.

3.1.23 Moukangwe explained why he, as a member of SAPS, was tasked with

conducting an Investigation on behalf of IPID. In this regard he stated

i / ". • that the majority of the work had already been done by Crime

Intelligence and that his superiors were of the view that he should assist

Khuba In finalising the Investigation.

3.1.24 According to Moukangwe, when they (Moukangwe and Khuba) finalised

the First Report on 22 January 2014, the only outstanding information

was the warning statements from Dramat, Slblya, Verster and Maluleke

who had all refused to provide these warning statements.

3.1.25 Moukangwe corroborated Khuba's testimony that Dramat, Slblya and

Maluleke had refused to provide warning statements when they

approached them pursuant to the advice of Moslng and Moeletsi: \ "
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W
3.1.25.1.1 Dramat told them that he wants to Involve his attorney and

would only give a statement after discussing same with his

attorney:

3-.1.25.1.2 -Slblya requested^that--he- be sent • questions-and-would

thereafter respond to such questions.

3.1.25.1.3 Maluleke refused and advised them that he will answer all the

questions In Court Vester, who In their view was quite

knowledgeable on the operation, was also refusing to provide

them with a statement

3.1.26 "' According to Moukangwe this was the only outstanding Information In the

First Report and that In their view, nothing further could be done to

obtain this Information. As such, the First Report was not contemplated bo

be subject to any further amendment or revision.

3.1.27 Moukangwe went on to say that the report on 22 January 2014 was final

as they could not force anyone to make statements or give evidence.

3.1.28 Moukangwe Informed us that he does not know anything about the

Second Report and was not Involved In the drafting of the said report.

3.1.29 Mosing corroborated Khuba and Moukangwe's evidence In relation to the

involvement of his office In the Investigation into Rendition. Mosing \

explained that the Preliminary Report was prepared on 22 October 2013, ;

complied by Khuba and Moukangwe and was presented to Mosing and j

Moetetsl for consideration. This was a draft report Mosing and Moeletsl

advised Khuba and Moukangwe to conduct further Investigations.

3.1.30 On 12 November 2013 Mosing addressed an NPA Internal memorandum

to Nxasana and JIba updating them on the status of the Investigation

conducted by IPID. Mosing attached the Preliminary Report to this

memorandum. In this memorandum Mosing, Inter alia, summarised the

evidence gathered at that stage and stressed the need for further

Investigation to be conducted In relation to certain aspects of the

investigation as per paragraph 5.6 of the Preliminary Report
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3.1.31 We are not able to confirm as to whether or not Nxasana had ever

received a copy of the internal memorandum mentioned at 3.1.30 as he

has failed to respond to our requests to meet

- -3 ; 1.32 Paragraph 4••of-Moslng!s'-~memorandum specifies •-the-outstanding

Investigations required at that stage to finalise the report This Indudes-

3.1.32.1 the reports of analysis of cell phone records;

3.1.32.2 the report on analysis of vehicle tracking Information of the'

members Involved during the operations and;

3.1.32.3 the statements from Dramat, Slblya and Maluleke.

3.1.33 Khuba and Moukangwe continued with their Investigation'and requested

warning statements from the above Individuals, all of which refused to

provide warning statements. The investigators thereafter obtained the

analysis of cell phone records and finalised their report.

3.1.34 On 22 January 2014 Khuba met with Mosing and Moeletsi to submit the

report as a final report According to Mosing, Khuba and Moukangwe felt

that they had now completed their work and that is was up to Nxasana to

make a decision on the merits of the case.

i-ci' { 3.1.3S Mosing advised Khuba to Include his (Khuba's)' statement, as the

Investigator In order to explain how he conducted the Investigation. This

was the only outstanding statement In the report of 22 January 2014.

Mosing further advised us that two days after 22 January 2014, Khuba

Included his statement Into the report and subsequently signed same.

Khuba did not change the date of the report to signal the exact date that

the report was signed. The First Report was complete and submitted to

Mosing for further action.

3.1.36 On 13 February 2014, Mosing addressed an Internal memorandum to Jlba

and Chauke, Indicating that the Investigations have been finalised and

that the report from IPID has been submitted for the purposes of

considering the merits of the case. The First Report was attached to this
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memorandum. Moslng further stated that the docket comprising of two

lever arch files, together with other files containing the cell phone data

and evidence obtained from a computer belonging to the DPCI, was also

enclosed.

3.1.37 Jlba confirmed that the Internal memorandum was drafted on her advice

and she confirmed receipt of both Internal memorandums (being the

memorandums mentioned at 3.1.30 and 3.1.36) from Moslng.

3.1.38 After the docket was sent to Chauke, Chauke handed the docket to Adv.

Van Zyl. On 7 March 2014, Khuba accompanied by Angus removed the

docket form the possession of Adv. Van Zyl,

3.1.1 The First Report contains, Inter alia, a summary of the material

statements provided by the Individuals Interviewed during the

Investigation as well as an analysis of the evidence. This First Report

recommends that Dramat, Slblya, Maluleke, Radebe, Nkosi and Makoe be

prosecuted for their Involvement In the Rendition, specifically In relation

to the crimes of kidnapping and defeating the ends of Justice. The report

further recommends that Maluleke, Radebe, Nkosi and Makoe be

prosecuted for assault and theft.

3.2 Section A2: Second report

3.2.1 How the Second Report was compiled

3.2.1.1 Subsequent to die submission of the First Report, on 3 March 2014,

McBrlde was appointed as executive director of IPID. At this stage,

McBride requested an update of all the high profile matters that

were being handled by IPID, including the Rendition.

3.2.1.2 As such, after McBrlde was appointed, Sesoko, McBrlde and Khuba

began working on the Second Report This was done In the absence

of any consultations In this regard with Moukangwe and/or Moslng

who were both active In the Investigation and the submission of the

First Report
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3.2.1.3 At the outset, we believe that It Is Important for us to note that

although we make reference to the so-called Second Report, we are

of the view that this term Is a misnomer. The Second Report Is not

an additional report in the matter of the Rendition, nor does it

• •••• appeat ' tot te-an update o f the Rrs t Report, as Implied by Khuba.

3.2.1.4 It Is clear upon perusal of the First and Second Reports that the

Second Report Is actually a version of the Rrst Report which has

been altered by the deletion of certain evidence In order to arrive at

a conclusion which Is far removed from the conclusion of the First

Report. There appears to be no valid explanation for this deletion of

( '• evidence, nor are we able to ascertain who Is responsible for such

deletions, even after having Interviewed each of Khuba, Sesoko and

McBride, being the co-sjgnatories to the Second Report

3.2.1.5 The First Report was drafted and submitted as set out In section A l .

As mentioned previously, the Second Report differs from the First

Report In respect of the recommendations made by each report and

the summary of evidence contained In each report.

3.2.1.6 While the First Report was signed by Khuba, the Second Report was

signed' by Khuba, McBride and Sesoko. It Is the version of Khuba

that the submission of the Second Report was necessitated by two

£)t things, namely the addition of new evidence and as a result of

l • discussions with Sesoko.

3.2.1.7 Both Moukangwe and Mosing confirm that even though they were

part of the Investigation team In respect to the submission of the

First Report, they were not consulted in the decision to amend the

findings and recommendation of the Rrst Report, which

subsequently resulted In the drafting of the Second Report.

3.2.1.8 The sequence of events which led to the Issuing of a Second Report

are suspicious Insofar BS the dramatic change In the conclusion and •

recommendations of each report does not appear to have been

occasioned by a substantial addition to the evidence, but Instead,

seems to be occasioned by a deletion of evidence.

/
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3.2.1.9 Khuba states that he met with McBride In order to discuss his

Investigation, however, prior to meeting with McBride, Khuba

provided Sesoko with an email copy of his report to pass along to

• McBride. so-that-McBride would be able to prepare for the meeting

with Khuba. Although Sesoko confirms receipt of such email from

Khuba, he Is unclear of whether he provided McBride with a hard

copy or a soft copy of the report.

3.2.1.10 Notwithstanding that Khuba states that he emalled a copy of the

First Report to Sesoko for McBride's attention, and Sesoko confirms

that he provided the report to McBride, both Sesoko and McBride are

adamant In stating that they did not have knowledge of the First

Report. This version by McBride Is contradicted by Khuba who states

that In his first meeting with McBride, It was evident from a

discussion regarding the Rendition, that McBride had had regard to

the First Report.

3.2.1.11 According to Khuba on 5 March 2014, McBride met with Khuba. I t

was evident from the discussions held between Khuba and McBride

during this meeting, that McBride had had regard to the First Report

Subsequently Khuba briefed Sesoko on the matter.

3.2.1.12 The following day, being 6 March, Khuba met with McBride, Sesoko

and Angus. It is alleged that McBride requested Angus to review the

process of the Investigation to ensure that the Investigation had

been conducted appropriately. Angus, however, advised McBride

that he did not believe that It was appropriate for him to get

Involved at that stage of the Investigation. I t was on this day that

McBride requested Khuba to retrieve the docket from the NPA and to

provide tycBride with every document Khuba possessed regarding

this matter.

3.2.1.13 On 7 March 2014, Khuba attended at the offices of the DPP with

Angus and specifically to Advocate Van Zyl who was in possession of

the docket at the time. Khuba and Angus then removed the docket

from the possession of Advocate Van Zyl. During our Interview with
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Angus, he failed to disclose the fact that he attended at the offices of

the NPA with Khuba In order to retrieve tiie docket When this Issue

was subsequently raised with him, Angus states that he merely

signed for the docket In the capacity of witness but he was allegedly

•••-• -not-aware ofthefact that he-was signing for the removal of the .-.•.-;t~

docket This Is directly contradicted by Khuba who states that Angus

was aware of the request by McBrlde for the docket to be retrieved,

attended at the NPA and spoke with Advocate Van Zyl directly

requesting the docket

3.2.1.14 The first draft of the Second Report went to and fro amongst the

(] , Khuba, Sesoko and McBrlde. Khuba states that at no stage did

McBrlde request that Khuba exonerate any particular Individual in

the Second Report.

3.2.1.15 Khiiba states that he signed the last page of the Second Report once

It was finalised and did not Initial each page; as such, he would be

Incapable of knowing If any Information was added or removed. He

The Second Report was then submitted, and dated 18 March 2014.

3.2.1.16 . During our Interview with Khuba, his attention was drawn to the

discrepancies between the recommendation of the First Report and

the Second Report Khuba's Initial explanation for certain deletions

k v was related to the fact that an evaluation of the evidence In relation
J i . to Slblya and In conjunction with his discussions with Sesoko, It was

decided that It would not be possible to prove that Siblya was guilty

of assault beyond a reasonable doubt.

3.2.1.17 Khuba later stated tfiat he is strongly concerned about the removal

of certain Information, specifically the deletion of evidence which

Implicates Dramat. He states that the Second Report only went

through three hands, being the three co-signatories to the report,

including himself and that all that he did In respect of the report was •

to add Information which was outstanding at the time.

3.2.1.18 Khuba Is not able to adequately address the Issue as to why the

recommendation In respect of Dramat was changed, when Initially
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the recommendation In the First Report was based on Dramafs

knowledge of the events and not his physical participation.

3.2.1.19 Khuba stressed that If there were changes to the First Report; he

—•• :'--~ • hadno-way of Knowing- If-the Second Report reflected such changes:.

According to Khuba he did not check whether the final version of the

report was the same document that he emalled to Sesoko.

3.2.1.20 Furthermore according to Khuba, he signed the Second Report and

provided It to the other two co-slgnatorles for signature after which,

he cannot advise as to how the report was presented to the NPA.

3.2.1.21 McBride's version Is that the only Input he had Into the Second

Report related to grammatical changes made by McBride and that he

did not see the First Report nor did he make substantive changes.

This version Is contradicted by Khuba who states that McBride had

seen the First Report and had given Input Into the report which was

not Just grammatical.

3.2.1.22 According to McBride, he was provided with the Second Report which

was already signed by both Khuba and Sesoko.

3.2.1.23 As stated above, Sesoko alleges that he never had regard to the

First Report and was not responsible for the deletion of evidence.

3.2.1.24 As will be further elucidated In Section B, below, the First Report and

the Second Report differ In a number of aspects. In summary, the

most dramatic differences between the two reports are the

difference between the recommendations contained In each report

While the First Report recommends that Dramat, Slblya, Maluleke,

Radebe, Nkosl and Makoe be charged criminally for their

participation In the Rendition, the Second Report recommends that

only Maluleke be charged criminally for his participation In the

Rendition;.

3.2.1.24.1 while the Second Report contains summaries of the statements

given by all the relevant Individuals whose statements were
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summarised In the First Report (but for the addition of

statements from Dramat, Slblya, Maluleke and Jennifer Irish

Qhobosheane), the manner In which certain statements are

summarised In the Second Report has been changed Insofar as

-"-~- ••• -the portions-of certain-statements and/or evidence and even

the analysis of findings which are reflected In the First Report,

have been altered to remove wording which Implicates Dramat

as having knowledge of the Rendition..

3.2.1.24.2 although Khuba states that one of the reasons for the necessity

of drafting the Second Report Is the addition of new evidence, it

Is dear from an analysis of both reports, that the only addition.

to the Second Report relates to the addition of the statements

mentioned above, and the addition of the analysis of Dramafs

celt phone records. Other than the above, nothing additional

was added. More importantly, as noted above, Is that certain

material portions of the Individual statements found In the First

Report have been removed from the Second Report

3.2.1.2S Pertinent InformaHon relating to the analysis of cell phone records

has been removed and the records have been analysed in a way

which falls short of the scrutiny contained In the First Report and

which Is required in an Investigation process.

3.2.2 How the docket was dealt with after the submission of the Second Report

3.2.2.1 ' On 18 June 2014 Advocate Van Zyl requested the docket from

Khuba telephonlcally. Khuba's response was that McBride had

Instructed him to return the docket to the NDPP and that this had

been done.

3.2.2.2 Chauke addressed a letter on 3 July 2014 to Nxasana Informing him

about the above sequence of events regarding the docket The NDPP

responded to the letter on 20 August 2014 Indicating that the NDPP

is In a process of considering the matter and that Advocate Chauke

may dose his file.
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3.2.2.3 In December 2014, after the suspension of Dramat, according to

Chauke he received a call from the NDPP enquiring about the

Rendition matter and was Informed that Dramat had been

suspended. The NDPP requested Chauke to proceed with dealing

,,s.-j .?..... . with thematter. Chauke advised the NDPP that he had-slrice dosed ...

his file on the matter and was not dealing with it anymore.

3.2.2.4 Subsequently, on or about January 2015, the NDPP contacted

Mzinyathl and advised MzlnyathI that the NDPP had received the

docket' from Chauke and that the matter fell under Mzlnyathl's

jurisdiction because Dlepsloot, wherein the arrests of the

Zimbabwean nationals took place, fell under the jurisdiction of the

North Gauteng DPP. According to McBrtde, It was IPID (and not

Chauke) that took the docket to the NDPP after McBride had signed

the Second Report on 9 April 2014.

3.2.2.5 Shortly after his return from leave on 13 January 2015, MzlnyathI

was furnished with the docket by the NDPP. At the time, Dlepsloot

did not fall under the jurisdiction of MzlnyathI which the NDPP was

aware of. As such, this referring of the docket by the NDPP to

MzlnyathI amounted to a transfer of Jurisdiction, In terms of

section 22(3) of the National Prosecuting Authority Act, from one

DPP to another DPP. ' •.

i

3.2.2.6 MzlnyathI, together with Baloyl, perused the docket and engaged In

discussions amongst themselves. In addition, Baloyl engaged In

discussions with Khuba. MzlnyathI and Baloyl Issued their

recommendation In respect of this matter on 13 March 2015. In light

of the transfer of jurisdiction mentioned at 3.2.2.5, the

'recommendation' made by MzlnyathI was a decision.

3.2.2.7 A decision as to whether or not to prosecute taken by a DPP Is

subject to review only by the NDPP, In terms of section 22(2)(c) of

the National Prosecuting Authority Act. There Is no authority In the

National Prosecuting Authority Act which allows a DPP to review a

decision taken by another DPP.
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3.2.2.8 Subsequently, on 1 April 2015, Chauke received the docket from the

NDPP with a letter containing Mzlnyathl's recommendations and was

requested to make a decision on this matter. This amounts to a

• review-of-the decision taken.by-Mzlnyathi whlchi-ls.rontrary to.the

provisions of section 22(2) (c) of the National Prosecuting Authority

Act.
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4 SECTION B: DELETION OF EVIDENCE FROM THE FIRST REPORT

IPID REPORT 1

The statement of Madllonga states as follows In

the relevant paragraphs
•

"Superintendent Ncube told him that he was

going to Pretoria to meet General Dramat He

said to him that maybe he knew about the Chief

Superintendent who had been murdered, He said

that the suspects were In Gauteng and he had

organized with General Dramat to assist them In

tracing the suspects".

'He will state that he told Superintendent Ncube

that he has to verify with his seniors about the

arrangements. He was given a number of General

Dramat by Superintendent Ncube. He called

Colonel Radzllanl to verify the Information but she

requested that he should call Brigadier Makushu

who was a Provincial Head Protection and Security

Services. He then called him on his cell phone and

explained to him that there are police from

Zimbabwe who are Intending to have a meeting

with General Dramat. Brigadier Makushu told him

that he was not aware of the visit but If the people

are saying that they are going to meet the

General, he should call General Dramat directly.

He phoned General Dramat on his cell phone and

IPID REPORT 2

Page 9: statement of Richard Ndandulenl

Madllonga

The following paragraphs are contained In this

report In terms of Madllonga's statement:

""Superintendent Ncube told him that he was

going to Pretoria to meet General Dramat He

said to him that maybe he knew about the Chief

Superintendent who had been murdered, He

said that the suspects were In Gauteng and he

had organized with General Dramat to assist

them in tracing the suspects".

CThe paragraph that follows the above

preceding paragraph has been deleted)

"For the period of two weeks, he never heard

anything from Superintendent Ncube and his

group. After two weeks he received a call from

Superintendent Ncube who told him that he was

In town and he wanted to say goodbye. He went

to town and met with them In front of Tops

bottle store. They bought liquor and they left to

t/ie border. He did not escort them; they went

to the border and crossed to Zimbabwe *

The paragraph that begins with "We will state..'

from the first report Is deleted In the second

report.
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ne responded by saying that he Is aware of the

Zimbabwean poilca and he must let them come'
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The relevant paragraph of the Success report

reads as follows:

The report bears reference 14/02/01 and was

signed by Col Leonle Verster. Paragraph "Al" of

the report states that on 05/11/2010, General

Dramat held a meeting with Zimbabwean police

at DPCI offices about the Nationals who shot and

killed one of their senior officers. Paragraph "3"

states that Captain Maluleke was tasked to trace

and arrest the said Nationals. The report also

covers the arrest of Gordon Dvbe and

appreciation of TRT members and members of

Crime Intelligence."

In this report, this Is what Is deleted:

The paragraph beginning with "The report bears

reference 14/02/01 .." from the first report Is

deleted In the second report.

RJM-0768



'<y"

The quoted email states the following :

"He sent emails circulating mom than 20 photos

of both the suspects arrested and the members

Involved In the operation. The emails were sent

po the PA ofD'raniat Phhmla. Zimbabwean Police

and members of Crime Intelligence1'.

The said letter states thus:

"Letter to stakeholders dated 20/08/2012:

The letter was generated the same day indicating

that In August 2010 General Slbtva and General

Dramat went to Zimbabwe to discuss matters of

cooperation on cross border crimes. General

Slblva was appointed as the coordinator on the

cooperation Issue between two countries. Other

letters about the arrest of Zimbabwean national

In connection with the murder of Zimbabwean

police refers to the cooperation agreed during the

same meeting.

The same paragraph In-this report does not

mention all the Individuals to whldi the emails

were sent to, It reads:

He sent e-mails circulating more than 20 photos

of both the suspects arrested and the members

Involved In the operation. He sent email to

Zimbabwean police trying to find out how they

travelled back home and that he Is still tracing

the remaining suspects..."

In this report, the names of the people Involved

In the cooperation with Zimbabwean Police are

no longer mentioned; The letter reads -thus In

this report:

"Letter to stakeholders dated 20/08/2012:
The letter was generated the same day

Indicating the trip to Zimbabwe to discuss

matters of cooperation on cross border crimes."
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Towards the end of this paragraph, Maluleke

stated the following In a letter: • • — -*•-'.•—

"In a letter routed to General Dramat he stated

that he went to Zimbabwe and conducted an

operation with Zimbabwean police at Moyo's

home village on 11/05/2011. Moyo was

subsequently shot at transported to the border

with the help of Zimbabwean police".

Evidence of Slblya's cell records show that he

communicates with officers Involved Including

Dramat, the analysis is put thus:

"Cell pftone record of Major General Slblya

(0725953168): Upon perusal of the cell phone

records it was discovered that Major General

Slblya cqmmunlcatsd with officers who were

Involved In the operation, e.g. Captain Maluleke

and sent more than 20 SMS to Major General

Dramat (0825515311). However Major General

Dramat never responded to the SMS. The same

automated SMS were sent to Lt General Lebeya

at 0825751899. These SMS were sent at various

milestone of the operation as deduced from

witnesses' statements and documentary proofs."

The letter referred to by Maluleke does not
disclose to whom the- letter was addressed: -In

this report, this Is what Is stated:

" in a letter he states that he went to

Zimbabwe and conducted an operation with

Zimbabwean police at Moyo's home village on

11/05/2011

The analysis of Slblya's cellular phone records

now only analyses Slblya's presence at the

crime scene, not communicating with the

officers Involved., the analysis Is as follows In

this report:

"Findings

Major General Slblya was never at the crimes

scenes or planning area as alleged by members

of Crime Intelligence."
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Dramat's cellular phone records are not

scrutinised nor mentioned In this report

According to this report Dramat's entire cellular

phone record does not show any Interaction

between him and the Zimbabwean police. The

findings are formulated thus :

'The entire cell phone record of Lt General

Dramat does show any Interaction with the

Zimbabwean counterparts. However the fact

that Zimbabwean police might have entered the

country Is confirmed by photographs but there

Is no evidence that they were with It. General

Dramat The photos show them with members

of the TRT, Captain Maluleke and members of

Crime Intelligence

Cell phone Records of Maluleke are analysed In

the following manner:

"Cell phone records of Captain "Cowboy"

Maluleke (08277295181 The Interaction

between Major General Sfblya and Captain

Maluleke was also found In a form of

received and outgoing calls. Captain Maluleke

also communicated .with General Dramat In

terms of outgoing SMS at a very Important

milestone- of the operation. However General

Dramat never responded to the SMS which he

received from Captain Maluleke at 23:12:15 on

OS/11/2010.

There Is no analysis of Maluleke's cell-phone

records, only that there Is a prima fade case

against him

Cellular phone records of Col Neethllng are

analysed thus In this report:

"Cell phone records of It Colonel Neethllng

(0827787624): He was directly reporting to

Major General Siblya. He contacted General

Slblya telephonically and In his statement he

stated that he believed he reported the operation

There Is no mention of this Information and

statement by Neethllng In this report
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to Ma/or General Slblya".

Telephone call made by Madllonga.to Dramat. :

"Cell Phone records of It Col Madllonaa: He Is

police officer who-was posted at the- border

during the operation. He assisted Captain

Maluleke to cross the border with the suspects^

He contacted Lt General Dramat when he

welcome the Zimbabwean police the ffrst time.

His cell phone records his Interaction with

Captain Maluleke In line with his statement

This report does not contain the cellular phone

records of these employees.

Statement by Khuba explaining his findings,

the relevant deleted paragraph In the second

report Is as follows

" On 28/01/2013 he was called by Hie former

Executive Director who gave him the following

documents stating that she received them from

the Secretary of Police, report on Illegal

Renditions dated

25/06/2012 accompanied by Warrants of

Detention (BI-1725) for the following

Dumlsanl Witness Ndeya, Shepard Chuma,

Nelson Ndlovu and three Notification of the

Deportation of an Illegal Foreigner (DNA-1689)

for Nelson Ndlovu, Shepherd Chums and

tl.4aghwawe Slbanda. The documents are file In

the docket as perA36. An enlarged copy of death

The report only tests the version of Madllonga

making contact with Maluleke, the version by

MadNonga In the first report that he contacted

Dramat Is obliterated and not discussed'In the-

analysis.

This report contains the cellular phone records

of the above employees:

" The record confirms that they were at tiie

scene even though the allegation of theft Is not

corroborated"
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certificate was made from a copy of Sunday

Times Newspaper he received from Brigadier

Zangwa dated 23/10/2011 tided " journey to

death In an unmarked car1 and Is filed as per

A35-/

Analysis and Hndlngs of Dramafs cell-phone

records Is recorded by Khuba as such:

"Evaluation of the above findings: In the

entire ceB phone records of Lt General Dramat

requested for the period 20/10/2010 to

28/02/2011, the number 0155346300 only

appears once which rules out any form of

communication before 04/11/2010 and after the

said date. This supports his version that he called

Lt General Dramat. In connection with the

Zimbabwean police.

• Dramat held a meeting on

05/11/2010 with Zimbabwean police

planning the operation. Khuba finds the

following In this respect:

"Evaluation of the above findings: The

success report signed by Leonle Verster was

traced toLtCol Maluleke's laptop as picked from

the retrieved deleted data. The report was

amended on 26/01/2011 and 31101/2011 before

It could be emalled to a female officer, Warrant

Officer Thablso Mafatla on 09/02/2011 at 14h32.

There Is no material difference between the

document retrieved from the laptop and that

found at the Hawks offices during Investigation.

This proves that Leonle Verster did not generate

success report but only signed the report drafted

by Captain Maluleke. The date of the meeting

Nothing Is said about this Issue

•Dramat held a meeting on 05/11/2010
with Zimbabwean police planning the
operation
Khuba states the following In respect of this

allegation In this report:

•B77je success report that claim that LI General

Dramat had a meeting with the Zimbabwean

police lacks detail about the meeting Itself.

There Is no Indication of what was discussed

and who was part of the meeting. It Is on that

basis that a prima fade case cannot be

premised on speculation, but need corroborated

facts".
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between Zimbabwean Police and General Dramat

which took place on 05/11/2010 coincide with

the date of the 4th of November 2010 which

according to cell phone records, General Dramat

was called at 20h56 by it Col Madllonga seeking

permission to allow Zimbabwean Police to enter

Into the country. Since the Zimbabwean Police

where at Bel Bridge between 2Ohoo and 21hOOf

It Is logical that they arrived In Gauteng late at

night, leaving them with the, opportunity to have

the meeting with General Dramat In the morning

of the 5th of November 2010 as stated In the

Success Report"

• Committed Government Resources

Into the Operation

Khuba makes the following finding :

"Evaluation of the above findings: Despite

the fact that General

Dramat as an Accounting Officer did not sign any

claim of Captain Maluleke, delegating

responsibility to Major General Siblya to assist

the Zimbabwean Police In tracing • wanted

suspects Invariably commit government

resources Into an unlawful operation that amount

to a criminal offense

Congratulating the officers for the arrest of

John Nyoni.

Khuba makes the following finding In this regard:

"Evaluation of the above findings: Words of

appreciation from General Dramat show both

Interest In the arrest of the Zimbabwean

Nationals and his knowledge of the operation. If

the operation was lawful he would not have

Committed Government Resources

Into the Operation

Nothing Is said of this aspect

•Congratulating the officers for the arrest

of John Nyoni.

Nothing Is said about this Issue
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warned them not to tell anyone about It".

He received communication regarding

success reports and photos of the operation

through his personal assistant Phumla

"According to the Information retrieved from the

seized laptop, Captain Maluleke sent e-mails

circulating more than 20 photos of both the

suspects arrested and the members Involved In

the operation. The emails where sent to the PA

of General Dramat, Phu'mla, Zimbabwean Police

and members of Crime Intelligence.

• He- was kept informed of the

developments In the operations that led to

the arrest of wanted Zimbabwean

Nationals.

• "The cell phone records of General Slblya

shows 30 SMS sent to General Dramal at various

milestones of the operation. He also received an

SMS from Captain Maluleke shortly after the

arrest of Zimbabwean Nationals. He never

responded to any of the SMS which may suggest

that they were only Informing him of the

progress'.

m

Report to parliament in response to the

allegation:

"A copy of the letter sent by Zimbabwean

authority to Col Ntentenl dearly mention the

names of people whom General Dramat In his

report to parliament stated that they were

deported for being Illegal Immigrants. The letter

dearly Indicates that the suspects were wanted

for murdering Superintendent Chatlkobo of

Buiawayo on 18th September 2010. It goes

further to state that there was

Nothing Is said about this issue

•

\ )
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joined operation between South African Police

and Zimbabwean police to trace and arrest the

suspects."

The meeting held between IPID and
Dramat on 2013/03/07

"There Is evidence and witnesses corroborate

each other that General SIblya was both at the

scene and planning venue. The meeting held

between IPID and General- Dramat on 201-

3/03/07 confirmed that General-Slblya was

appointed to be the Head of TOMS which he

created to trace wanted suspects.

• Sibiya's presence at the scene

"Witness stated that he was seen during the

operation that took place on 22/11/2010 which

led to the arrest ofPrfchard Chuma"

Cell phone Records Analysis
"In other operations cell phone record of Warrant

Officer Makoe, Captain Maluleke and Col

Neethlfng clearly show continuous contacts with

General SIblya during and shortly after the

operation. Col Neethting also stated that he

should have reported progress to General SIblya

during the operation. However the cell phone

records of General SIblya does not place him at

the scenes and planning venues as claimed by

witnesses. It Is also clear that some of the

witness claim to have heard that General Slblya

was In the car rather than seeing him personally"

• The meeting with Zimbabwean Police
for Cross-Border Crimes
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"The meeting held In Zimbabwe wherein General

Slblya was appointed as a coordinator on

cooperation matters Involving the two countries

suggests that the operation could not have been

done'wlthout his knowledge moreso-because his

Gauteng Team was Involved In the operation.

However this Inference cannot provide prima

fade case that he was Involved "

Based on the available evidence, the

Independent Police Investigative Directorate

recommends that Lt General Dramat, Major

General Siblya, Lt Col M Maluleke, Constable

Radebe, Captain S E Nkosl and Warrant Officer

Makoe be charged criminally for}

• Kidnapping

• Defeating the ends of justice,

• Assault and theft (only applicable

to Captain M L Maluleke, Warrant

Office Makoe, Constable P M

Radebe and Captain SE Nkosl)

'Based on the available evidence, the

Independent Police Investigative Directorate

recommends that no charges should be brought

against It General Dramat and Major General

Slblya. The Investigation established that there

Is no prlma fade case against them. However

with regard LtCotM Maluleke,-there Is a prlma

fade case to sustain charges of kidnapping and

defeating the ends of Justice".
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5 SECTION C: ANALYSIS AND FINDINGS

For ease of reference In dealing with our analysis and findings, we will address each

question posed In our terms of reference, separately below. We will make our

'••' recommendations In the context of- an examination of the responses to each of the

questions.

5.1 Who and under what circumstances was the original report altered

and/or how the Second Report came about wi th both reports sinned

bv the same person: l.e Mr Khuba

5.1.1 Necessity of drafting the Second Report

5.1.1.1 The First Report was drafted and signed by Khuba. In the

circumstances set out at Section A l .

5.1.1.2 The Second Report was drafted In the circumstances set out at A2

and signed by Khuba, Sesoko and McBride.

5.1.1.3 ' Khuba was the lead Investigator In the Rendition matter. He was

assisted In conducting his Investigation, by Moukangwe. During the

Investigation process, Khuba. liaised with Moslng and Moeletsl from

the NPA. Moslng confirms that when Khuba provided him with a

copy of the First Report dated 22 January 2014, Mosing requested

that Khuba add a summary of his evidence. Khuba then attended to

adding his evidence and providing Moslng with a signed copy of the

First Report

5.1.1.4 Although the adding of Khuba's evidence was concluded a few days

after 22 January 2014, the date of the First Report reflected

22 January 2014 nonetheless. The submission of the First Report

was, In Moslng's mind a final submission of the report. In support of

this version by Moslng, we have been provided with a memo

addressed to the NDPP following from the consideration by Moslng of

the First Report, wherein Moslng makes a recommendation to the

NDPP to take certain action In this matter. I t would not follow for

Moslng to make such recommendation on the basis of the First
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Report extant at that time If, In his opinion, the Investigation was

not complete and or the First Report was not final at that time.

5.1.1.5 As outlined In Section A and B, above, it Is apparent that the two

• • reports-dlffer-slgnlflcantiY'ln respect of the recommendations made . .

In each report During an Interview with Khuba he alleged that the

Second Report was created as a result of two factors which

necessitated the drafting of a Second Report. These factors were:

5.1.1.5.1 the surfacing of new information, being Information regarding

Slblya's cell phone analysis and a few outstanding

statements; and

5.1.1.5.2 discussions between Khuba, McBrtde and Sesoko regarding the

analysis of the evidence.

5.1.1.6 We find It difficult to reconcile ourselves with the reasons given by

Khuba for the publication of the Second Report on the following

basls-

5.1.1.6.1 It Is the version of both Moukangwe and Moslng, that the

evidence regarding Slblya's cell phone records were already

known to Khuba before the submission of the First Report As

sudh, any additional analysis of the cell phone records, could

not add any material evidence to the report;

5.1.1.6.2 upon perusing the Second Report, there Is no material

Information which has In-fact been added In respect of the cell

phone analysis of Slblya's phone records;

5.1.1.6.3 contrary to there being no material evidence relating to Slblya's

cell phone records, In fact material evidence regarding Slblya's
i

cell phone records (specifically evidence relating to the smses •

sent by Slblya to Dramat and others who were Involved In the

operation) was deleted and did not appear In the Second

Report;
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5.1.1.6.4 . the additional statements contained In the report, namely that

of Dramat, Slblya, Maluleke and Jennifer Irish Qhobosheane, do

not contain material evidence which Is capable of Justifying an

alteration In the conclusion of the report;

5.1.1.6.5 • Khuba states that In discussions with Sesoko, his attention was

drawn to the fact that the evidence against Slblya may not

withstand scrutiny In court and that Dramat simply having

knowledge of the operation was not sufficient to Implicate him

criminally. This version by Khuba Is contradicted by Khuba

himself who states that he agrees that the knowledge of a

crime Is sufficient. Furthermore Khuba's version is not

consistent In that Khuba himself drafted the First Report

recommending the prosecution of Dramat which report was

drafted with Input from Moslng and MoeletsI, who had more

experience with the NPA Itself, than Sesoko; and

5.1.1.6.6 as an IPID Investigator, Khuba would have to have a basic

understanding of the workings of the law and would have or

ought to have understood that his mandate Is to Investigate

and to report and not to assume the role of the court In

evaluating and testing evidence hypotheUcally.

. 5.1.1.7 Further to the above, both Angus, (who has substantial experience

W) t as an Investigator), and Moslng confirm that. If a report Is submitted

and new evidence comes to light subsequent to the submission of

such report, the report may be updated to Include the additional

Information. Any such update would not affect the status of the First

Report.

5.1.1.8 Should the actual reasons which necessitated the submission ofthe

Second Report be as Khuba stated (being to update the report with

new evidence) the logical conclusion would be that the

recommendations of the First Report would not be amended unless

the additional Information was so material that It required the

alteration of a recommendation contained In'the First Report.
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5.1.1.9 In our opinion, and for the reasons discussed above, the additional

Information which according to Khuba necessitated the submission of

the Second Report, was not sufficient or material and therefore did

not require a change In the outcome of the report

5.1.1.10 In light of the above, Khuba's alleged reasons for publishing the

Second Report do not seem to be completely truthful.

5.1.2 Discrepancies between the two reports

5.1.2.1 The following material discrepancies are noted between the first and

Second Reports-

5.1.2.1.1 Portions of the statements of Individuals who Implicate

Dramafs involvement in the Rendition, which appear in the

First Report, have been deleted In the Second Report;

5.1.2.1.2 the summary of evidence relating to the cell phone records of

Individuals has been altered to leave out Information of

evidentiary value;

5.1.2.1.3 the analysis and findings of the Second Report have been

altered and truncated to no longer evaluate the evidence

against Dramat which alteration coincides with the deletion of

Information Implicating Dramat, In the Individual

statements; and

5.1.2.1.4 the recommendation In the Second Report has changed

drastically, from recommending the prosecution of Dramat,

Slbiya, Maluleke, Radebe, Nkosl and Makoe In the First Report,

to no longer recommending the prosecution of the aforesaid

Individuals other than Maluleke.

5.1.2.2 The discrepancies listed above, and specifically the removal of

pertinent evidence, Is not Justified In any way and appears to be

effected in order to justify the conclusion that Dramat should not be

prosecuted for his Involvement In the Rendition.
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5.1.3 Explanation for the discrepancies

5.1.3.1 We have Interviewed each of the co-signatories of the Second Report

' • and none of the co-signatories- have been able to offer a .valid

explanation for the discrepancies listed above.

5.1.3.2 For ease of reference, we will address the responses of each of the

three co-slgnatorles separately below.

\) 5.1.3.2.1 Khuba

5.1.3.2.1.1 Before the discrepancies between the reports were drawn

to Khuba's attention, Khuba volunteered that he did not

Initial each page of ttie report and Is therefore unable to

determine If any Information has been added or removed

In the Second Report.

5.1.3.2.1.2 According to Khuba, he simply signed ttie First Report and

provided Sesoko with a copy of the signed report and he Is

not aware of how the signed Second Report was provided

to the NPA from that point

5.1.3.2.1.3 Once the discrepancies had been drawn to Khuba's

->f- f attention/ Khuba explained that the analysis of the cell

phone evidence had been changed In the Second Report In

order to summarise the evidence In a concise manner.

5.1.3.2.1.4 However, he was unable to explain any of the

discrepancies and he Indicated that he was concerned by

the deletion of Information In the summary" of Individual

statements.

5.1.3.2.1.5 Khuba states that he was not responsible for the deletions,

nor Is he able to Indicate who was responsible for the

deletions.
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5.1.3.2.1.5 On a weighing of the evidence before us and the

testimonies of each individual Interviewed, we accept

Khuba's version of events. This acceptance Is not without

difficulty In light of- Khuba's failure to explain the

discrepancies :-.between. the. First and Second reports

considering that he Is the author of the First Report and

the co-author of the Second Report, as well as the fact

that Khuba failed to disclose information during his

interview with Werksmans, which Information was relevant

^ to the Investigation.

v ^ 5.1.3.2.1.7 The aforementioned Information relates to the complaint

made under sworn affidavits by Khuba and Viceroy Maoka

to the NDPP in respect of Baloyl. In their affidavits the

complainants state, Inter alia, that Baloyl has failed to

uphold his initial consideration not to prosecute Dramat.

The purpose of this complaint Is unclear and seems to

Illustrate that Khuba misinterprets his role as Investigator

required to make recommendations In an Investigation

report which Is meant to be a tool to assist the NPA In

deciding whether or not to prosecute. This complaint

came to our attention through Baloyl and not Khuba

himself.

l"\ 5.1.3.2.1.8 Additional Information which Khuba failed to bring to our
attention, was that he sought the legal opinion of
Advocate Barry Roux, In relation to the Second Report.

5.1.3.2.2 Sesoko

5.1.3.2.2.1 Sesoko stated that he was never given the First Report,

hence the absence of his signature In that report

5.1.3.2.2.2 According to Sesoko, the only report he has ever seen Is

the Second Report
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5.1.3.2.2.3 This above version Is contradicted by Khuba who states

that he emalled a copy of the Rrst Report to Sesoko to be

provided to McBrlde before Khuba met with McBride.

• - < - 5.1;3.2.-2.4 It Is—faifrler- contradicted by Sesoko himself, who

corroborates Khuba's version that he received an email

copy of the First Report from Khuba to provide to McBrlde.

Additionally, Moukangwe stated that Sesoko, Khuba and

himself attended at the offices of the NPA In order to

submit the First Report to the NPA.

V ^ 5.1.3.2.2.5 Sesoko's version Is that he Is not aware of any

discrepancies or deletions In the Second Report, and that

his Involvement In the drafting of the Second Report was

only supervisory and he never actually worked on the

report. This Is directly contradicted by Khuba's version

that he and Sesoko worked on the report together and

Sesoko gave substantial Input In the alteration of the

recommendation on the basis of what could be proven In a

court.

5.1.3.2.2.6 It Is dear from Sesoko's responses that Sesoko did not

take us Into his confidence and his reaction to questioning

(n respect of the reports was a bare denial of any

\ i meaningful Involvement In the submission of the Second

Report, and any knowledge of the Rrst Report.

5.1.3.2.3 McBride

5.1.3.2.3.1 McBrlde states that he had no Input In the report other

than to make grammatical changes. Conveniently, It Is not

possible to prove this with documentary evidence because

the manuscript changes made by McBrlde were destroyed

to prevent documents being leaked.

5.1.3.2.3.2 Notwithstanding that McBrlde vehemently confirms that he

stands by the recommendation contained In the Second
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5.1.3.2.3.3

5.1.3.2.3.4

5.1.3.2.3.5

5.1.3.2.3.5.1

5.1.3.2.3.5.2

5.1.3.2.3.5.3

5.1.3.2.3.5.4

Report, he admits that he did not read any of the evidence

contained In the docket, nor did he have sight of the First

Report.

McBride's- version- of events Is that he was provided with a

Second Report which had already been signed by Sesoko

and Khuba and that he then signed the Second Report

himself. McBrlde was allegedly not aware-of the First

Report or any discrepancies In the reports and he did not

allow us to draw his attention to same.

McBrlde accepts that generally an Investigation report Is

signed by the Investigating officer. However, In relation to

the Second Report, McBrlde records his reason for signing

the report as that the matter Involved two provinces.

It Is difficult to accept McBride's version for a number of

reasons, Including -

It Is highly unlikely that as an executive director of

IPID who requested an update on high profile matters

within a week of his appointment, that McBrlde was

not aware of the First Report;

Khuba states that upon first meeting with McBrlde on

6 March 2014, that It was evident from their

discussions that McBrlde had had regard to the First

Report;

McBride's version Is contradicted by Khuba who

states that McBride's Input Into the report went

beyond just grammatical changes;

In addition, the reason given by McBrlde for signing

the Second Report, being that the matter Involved

two provinces, Is contradicted by Khuba who stated

that this reason was never presented to him as being
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the reason for signature of die report: by McBrlde but

that McBrlde signed the Second Report as a result of

his participation therein;

5;1.3;2.3.5.5

5.1.3.2.3.5.6

McBrlde states that he Is-not aware ofany deletions

In either report; nor was he Interested In having his

attention drawn to same. Considering that McBride In

his capacity of executive director, Is in the centre of

the Rendition Investigation, it Is perplexing as to why

he would not consider the discrepancies between the

First and Second Reports In order to be In a position

to address them;

McBrlde vehemently supports the conclusion In the

Second Report which he personally signed, without

having considered, on his own version, the contents

of the First Report and more Importantly, the

evidence In the docket;

5.1.3.2.3.5.7

5.1.3.2.3.5.8

McBrlde's version that he did not have regard to the

evidence In the docket Is contradicted by Khuba who

states that on 6 March 2014, a mere three days after

McBride's appointment, McBrlde requested that

Khuba retrieve the docket from the NPA and provide

McBride with every document that Khuba had In

relation to the matter. Khuba furthermore confirms

that It was not necessary In his view for the docket to

be retrieved In order to add any evidence to It;

quite significantly, there are a number of

contradictions between the statement provided to

Werksmans by McBrlde, and the statement of facts

by McBride contained In a sworn affidavit by himself

relating to the Rendition. For Instance, In his swom

affidavit before the High Court of South Africa,

Gauteng Provincial Division -
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5.1.3.2.3.5.8.1 on page 9 and page 11 (paragraphs 24.1 and

27, respectively), of his affidavit, McBrlde makes

reference to the First Report as a "preliminary

draft of the report (of 22 January 2014)" and as

"the draft and-leaked report". Not only Is this

contrary to his own version that he did not have

sight of the First Report, but referring to the

First Report as a preliminary report Is

contradicted by the testimony of Khuba (being

the actual author of the First Report) and Moslng

(being a member of the Investigation team

Instrumental In submitting the First Report) who

state that the First Report was considered to be

final. Furthermore, as stated above, Angus

states that in his experience as an Investigator

of IPID, a preliminary report does not contain

recommendations. This view by Angus Is given

credence by the fact the Preliminary Report

which Itself records that It Is not a final report,

does not contain recommendations;

5.1.3.2.3.5.8.2 at page 10 (paragraph 24.2) of his affidavit,

McBrlde states that "the provisional findings and

recommendations were found to be

unsustainable on the evidence and were,

accordingly, not Included # In the final

Investigation Report (of 18 March 2014)". This Is

a further contradiction to the version put forth to

Werksmans by McBrlde who stated that he did

not have regard to the First Report, nor did he

have regard to the evidence contained In the

docket. As such, McBrlde would not be able to

pronounce on whether or not the findings of the

First Report were unsustainable on the evidence.

Additionally, It would be difficult for McBrlde to

draw such a conclusion if, as he stated, the only

Input he had Into the Second Report was related
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to grammatical changes and- that he was

furthermore only provided with a copy of the

Second Report for'signature once-Khuba and

Sesoko had signed the report;

5.1.3.2.3.5.8.3 at page 22 (paragraph 51.2) of his affidavit,

McBrtde states "I want to make It abundantly

dear that the final report was the product of a

thorough Investigation process which Included

taking Into account all the evidence gathered

through the IPID Investigation and making

reasonable recommendations on the basis

thereof. This statement appears to contradict

McBrlde's version that he did not have regard to

the evidence contained In the docket, and that

his Involvement In the Second Report was

limited to grammatical changes and signature of

the Second Report;

5.1.3.2.3.5.B.4 on page 23 (at paragraph 51.5) of his affidavit,

McBride states that The preliminary draft of the

IPID Investigation Report was also still subject

to consideration and review by Sesoko and

myself. This statement Is contradicted by both

McBride and Sesoko. McBride stated that the

only input he had into the Second Report related

to grammatical changes and Sesoko said that

his role was merely supervisory; and

5.1.3.2.3.5.8.5 a further and notable contradiction to McBride's

version as put forth to Werksmans, Is found on

page 23 and 24 of his affidavit (paragraph 51.6)

wherein McBride states "The IPID Investigation

was conducted In co-operation with Advocate

Anthony Moslng and Advocate Billy Moeletsl,

from the offices of the NDPP, both of whom were

Involved wltfi the PID Investigation Into the
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Illegal rendition of Zimbabwean nationals, even

before a complaint was lodged with IPID. They

remained In the Investigation throughout, and

were provided with regular preliminary reports

' ' by" the Investigating Officer, Mr. Khuba.-n..Thls:.

statement Is contradicted by Moslng who states

that he was not Involved In the submission

and/or drafting of the Second Report

5.1.4 The analysis and findings have also been altered to remove an analysis of

evidence which may Implicate Dramat and/or Slblya. The alteration of the

recommendation seems to be a non sequltur In light of the fact that the

so-called additional Information added to the Second Report does not

appear to be capable of justifying an altered conclusion.

5.1.5 In the absence of a valid explanation for the deletions by the

co-signatories, the only logical conclusion which can be drawn from the

circumstances detailed above, Is that the Second Report was created for

the purpose of exonerating the high ranking officials, specifically Dramat

and Slblya, who were Implicated In the First Report.

5.1.6 It Is difficult to ascertain who Is responsible for the deletion of the

portions of the statements which appeared In the First Report and which

do not appear In the Second Report It Is evident to us that none of the

( ' . co-signatories to the report are being truthful In respect of their

Involvement In the submission of the Second Report

5.1.7 Each of the co-signatories to the Second Report deny effecting the

deletions. We are of the view that the deletion of material evidence which

Is likely to affect the decision of the NPA In determining whether or not

certain Individuals should be prosecuted, Is a criminal offence,

specifically, defeating the ends of justice or obstructing the administration

of justice.

5.2 Whether anv misconduct or offence has been committed and if so bv

whom?

RJM-0789



This question Is dealt with within our responses to 5.3 below.

5.3 Whether there Is prima facie evidence of misconduct and criminal

liability by Ueutenant-Dramafc Mafor-Sibiva; and anv other officers

tnentioned In the original "report" *" -••.». •

5.3.1 lieutenant-General Anwa Dramat

5.3.1.1 In his statement, Khuba dtes the reasoning for the publication of the

5econd Report to be as a result of new evidence coming to light

This evidence, according to Khuba, related to the cell phone records

of Slblya as well as the discussions held amongst Sesoko, McBride

and himself.

5.3.1.2 Notwithstanding that the purported reasons for the publication of a

Second Report do not appear to relate to Dramat, It is dear from a

perusal of the First and Second Report, that a large volume of

Information that relates to, and In fact Incriminates, Dramat which

appeared In the First Report, has been removed from the Second

Report. These portions of the First Report which were removed have

the effect of distancing Dramat Insofar as his Involvement with the

Rendition Is concerned.

5.3.1.3 Even If Khuba's version of events Is to be accepted and the decision

was taken to change the recommendation In respect of Dramat due

to the view that there was not enough Information to prosecute

Dramat, this still does not explain why Information relating to

Dramat was deleted.

5.3.1.4 Khuba has not been able to provide us with a plausible explanation

for the removal of the Information, nor are we able to draw any

Inferences other than that the removal has been effected In order to

justify the failure of the Second Report to recommend Dramat be

prosecuted criminally, whereas the First Report made such a

recommendation. When Khuba was confronted with the totality of

the deletions during our Interview with him, Khuba responded in part

with surprise and concern.
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5.3.1.5 Upon perusal of the First Report, and specifically Khuba's analysis of

findings In respect of Dramat, we agree and support Khuba's

analysis of findings which resulted In the recommendation that

Dramat be criminally prosecuted. Without replicating'the basis of

Khuba's findings, which Is available In the First Report, we will

summarise them briefly, below.

5.3.1.5.1 Dramat met with the Zimbabwean police prior to the

commencement of the operation

5.3.1.5.1.1 Madilonga's statement reflects that he was stationed at

the border when Zimbabwean police officers attempted to

cross Into South Africa for the purposes of meeting with

Dramat Madllonga placed a call to Radzlianl and Makushu,

who both corroborate this evidence, In order to verify the

averments by the Zimbabwean police. Madllonga was even

provided with Dramat's cell phone number by

Superintendent Ncube of the Zimbabwean police who

Identified himself to Madllonga as the leader of the group.

Madllonga contacted Dramat In order to confirm the

averment by the Zimbabwean police that they were going

to meet with Dramat, and according to Madllonga, Dramat

confirmed that he was aware of the Zimbabwean police's

presence and that Madllonga should let them cross the

border Into South Africa.

5.3.1.5.1.2 In addition to the above, the success report dated

4 February 2011, addressed to, Inter alia, Dramat and

signed by Leonle Verster, records as Its first point that on

5 November 2010, the Zimbabwean police visited the

office of DPCI and engaged In a meeting with Dramat

regarding Zimbabwean nationals who allegedly shot and

killed a senior Zimbabwean police officer. The success

report furthermore gives Information relating to the arrest

of two of the wanted Zimbabwean nationals. This success

report was addressed to Dramat and there Is no record of
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Dramat contradicting any statemeht of fact within the

success report.

5.3.1.5.1.3 The above Information should be viewed In the context of

the fact that, as mentioned In the" summary of Khuba's

evidence above, In a meeting with Khuba and Moukangwe,

Dramat stated that he did not remember meeting with the

Zimbabwean police.

5.3.1.5.2 Dramat received communications during and after the

commissioning of the Rendition

5.3.1.5.2.1 The cell phone records of SIblya show that 30 smses were

sent to Dramat at various milestones In the operation.

Dramat also received an sms from Maluleke shortly after

the arrest of the Zimbabwean nationals. Although Dramat

never responded to these smses, when viewed In the

context of Dramats meeting with the Zimbabwean police,

the success reports received after the operation and

Dramat1 s congratulating of the crime Intelligence officers,

the smses lead to the conclusion that Dramat was aware j

of the operation as it happened.

5.3.1.5.2.2 In addition to the above, there Is evidence that emails

circulating 20 photos of both the Zimbabwean nationals

and the police members Involved In the operation, were

sent by Maluleke to Dramafs personal assistant. We

believe that It Is reasonable to deduce In the

circumstances, that these emails were brought to the

attention of Dramat through his personal assistant.

5.3.1.5.3 Dramat congratulated members of crime Intelligence after

completion of the operation

5.3.1.5.3.1 According to the testimony of Mkaslbe and Mgwenya,

Dramat attended at the offices of the DPa and thanked

the officers present for their participation In arresting the
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Zimbabwean nationals. Mkaslbe went further to state that

Dramat warned them not to tell anyone about the

operation. Mgwenya did not confirm Dramat's warning. I t

Is recorded that Mgwenya admitted to Khuba that he knew

Dramat from their mutual time In" Umkhonto we Slzwe. In

addition, a third officer, Mokgobu, testifies that she was

not at the office when Dramat attended; however, upon

her return she was Informed by her colleagues that

Dramat had attended In order to congratulate them on a

job well done.

5.3.1.5.4 Dramafs statement to Acting National Commissioner of SAPS

5.3.1.5.4.1 Acoordlng to the erstwhile Acting National Commissioner

of SAPS, Lieutenant General MkhwanazI ("Mkhwanazi"),

In late 2011 news of the Rendition came to light. He

contacted Dramat who confirmed that members of his unit

transported the Zimbabwean nationals as Illegal

Immigrants. MkhwanazI then summoned Dramat to his

office. Dramat arrived with Maluleke. Maluleke Informed

MkhwanazI that he was investigating a case of ATM

bombings which led him to the Zimbabwean nationals.

Once he realised that they were not linked to the ATM

bombing case, he decided to deport them after getting the

' necessary documentation from Home Affairs.. When

MkhwanazI asked whether It was necessary to transport

Illegal Immigrants, Dramat could offer no explanation.

5.3.1.5.4.2 Not only does the above display that Dramat had

knowledge of the events, but his failure to offer a valid

response to the question of whether It was necessary to

transport the Zimbabwean nationals Illustrates that either

Dramat did not exhibit the ievel of control and oversight

• that he Is required to by virtue of his position,

alternatively, Dramat was attempting to cover up the

Rendition operation as he was aware that It was unlawful.
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5,3.1.6 In our view, the above Information Is sufficient to create a prima

fade Impression that Dramat Is guilty of both criminal and

dlsdpllnary misconduct and that the drcumstances surrounding his

Involvement In the Rendition and the decision of whether or not to

prosecute Dramat, bears further consideration by the NPA.

5.3.2 Slbiya

5.3.2.1 We have perused and considered the contents of both the First and

Second Reports In order to establish whether there Is prima fade

\LJ evidence of misconduct and potential criminal liability against Slbiya.

•' • I t Is alleged that Siblya, was Involved In the operation of

---••• 5 November 2010 and well as the operation of 22/23 November

2010.

5.3.2.2 Slbiya Is the head of the TOMS u n i t From our reading of the two

reports regarding TOMS, we have gathered that the main objective

with the establishment of TOMS was to f ight priority crimes, this

Indudes Inter alia, combating armed robberies by dangerous

criminals, Investigating and arresting those responsible for ATM

bombings.

_ 5.3.2.3" Slbiya states as follows:

. ' 'The reality of the matter Is that the operation In question was

conducted under the auspices ofDPCI National Head Office and they

requested the services of my team because of their training and

capacity".

5.3.2.4 This revelation by Slbiya confirms his knowledge of the operation

that led to the Rendition of Zimbabwean Nationals. He provided

TOMS personnel to assist DPCI National Head Office to carry out the

Rendition.

5.3.2.5 Furthermore, In terms our reading of the annexures and two reports,

Maluleke carried out the operation on Instructions of his superiors.
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5.3.2.6 The Rendition was carried out by the members of TOMS under the

leadership of the Maluleke. The First Report suggests that SIblya not

only sanctioned the operation, but also that he actually participated

In the Rendition. Several statements and affidavits from various

witnesses confirming the participation of SIblya In the Rendition

were obtained. We deal witti these statements herein below for the

sake of completeness.

5.3.2.7 Bonganl Henry Yende whose statement Is annexed as A4 to the

both reports, states:

"During October 2010 I was nominated to be part of the Task Team

called TOMS". In Hill TOMS means Tactical Operations Management

Section led by Major SIblya who Is the Provincial Commander of

Hawks In Gauteng Province. The members of Crime Intelligence who

worked with me at the Task Team were W/O Jawuke, W/O Ndobe

and Constable Campbell.

On 20X0-X1-0S In the evening I received a phone call from W/O

Makwe of DPCI In Gauteng who was also part of tfte Task Team

'TOMS" that Major General wanted us to meet at Fourways to go

and search for suspects In a case which a colonel was killed.....

At our arrival at Fourways Shopping Centre W/O Makwe Introduced

two African Males as our police counterparts from.Zimbabwe Police.

At the time W/O Makwe Introduced the two policemen from

Zimbabwe, I realised that the Colonel that was killed was from

Zimbabwe and not from South African Police. W/O Makwe Informed

us that the two police officers came to us via the office of Dramat

who Is National Head of DPCI. Maj SIblya was sitting In a navy BMW

vehicle busy on his cell phone and I could not greet him ".

5.3.2.8 * . Petros Jawuke whose statement Is attached as A5 to both reports.

At paragraphs 2, 9 and 10 of his statement, Jawuke states:
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"During 2010 I was nominated to be part of a Task Team called

TOMS" In Gauteng Province and the team operated under the

command of Major SIblya who Is the Head In Gauteng Province.

Four suspects were detained at Orlando SAPS on 2010-11-06. I do

not know how Pritchard TSHUMA and Shepherd TSHUMA are related.

The operation of the 2010-11-23, started during the night of the

2010-11-22 until early hours of the 2010-11-23.

I saw MaJ Gen. SIBIYA in'the second operation, however I also

heard that he was present In the first one. I also never saw MaJ. Gen

SIBIYA assaulting any of the suspects. That's all I can state at this

stage.*

5.3.2.9 Shepard Tshuma whose statement Is annexed as A l to the both

reports. Shepard was giving an account as to what transpired during

the operation of 5 November 2010. Shepard states the following In

relation to Major SIblya.

'Few minutes Cowboy asked where must we be detained and one

police office said we must be taken to Randburg and the other one

said we must be taken to Krugersdorp. Whilst they were busy

argufng about the place to be detained, one police officer said they

better ask SIblya at that time, I dldnt know who SIblya Is, but later I

saw him coming out from a certain black BMW and he gave them

Instructions to take us to Orlando SAPS."

5.3.2.10 • Maqhawe SIbanda whose statement Is annexed A2 In both

reports. He states the following In relation SIblya's Involvement In

the operation of that 5 November 2010.

" I later knew some of the police officers who were busy assaulting

us. They call themselves with their name, It was cowboy the one

who was wearing a cowboy hat, Nkosf, Leburu who was a coloured. I

only manage to know the above but I can able to Identify others If

given permission to do that
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After we were beaten by the police, they started arguing about the

place to be detained. One of the police mentioned Randburg the

other mentioned Krugersdorp until the other decided that Slblya

must give directions."

I saw Slblya coming out from the Black BMW and gave Instructions

to be taken to Orlando SAPS and they took us to Orlando SAPS.

Arrived at the Police station In the yard I was following Shepard and

. saw Leburv. (coloured police officer) taking the money at the back

pocket of the trouser of Shepard."

1 • 5.3.2.11 The aforesaid statements by the eye witnesses from Crime

Intelligence confirm that the operations on 5, 22 and

23 November 2010 were carried out In connection with the murder

and robbery case that took place In Zimbabwe where a Police

Superintendent was killed. This conclusion Is confirmed by the

presence of Zimbabwean Police officials during operations.

5.3.2.12 The above statements were made under oath and are from the

Zimbabwean nationals as well as members of Crime Intelligence who

% claim that they all saw Slblya at either the first or second operation

of the Rendition.

.\ 5.3.2.13 As mentioned earlier In this report, an analysis of the cell phone

"," ' records of Slbiya purportedly does not place him at the scene at the

first operation In which he Is alleged to have participated. However,

It Is not dear whether, solely on the basis of the aforesaid analysis

of cell phone records, that Slblya can be said to be placed In Pretoria

In respect of both the first and second operations, In light of the

consistent eyewitness testimony which places at the scene of both

operations. Although the Inference Is drawn from the analysis of cell

phone records that Slblya was In Pretoria, the most that can be

concluded In this regard Is that Sibiya's cell-phone was located In

Pretoria at the relevant times. Whether Slblya was In the same

location at that time Is an assumption, and given the weight of

eyewitness evidence to the contrary, would be a questionable

conduslon.
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5.3.2.14 It Is our view that there Is a dear contradiction between the

conclusion to be drawn from the evidence of the eye witness

discussed above, which places Slblya In Dlepsloot at the time of the

operations, and the analysts of cell phone records which Infers that

Slblya was located at Pretoria In Sunnyslde at the time relevant

times.

5.3.2.15 It Is our view that this contradiction should be tested and weighed

by the NPA and or a court of law. We cannot discount one piece of

evidence against the other. Neither can we recommend that certain

weight be placed on certain evidence or recommend that certain

piece of evidence be disregarded, without It having been tested In a

court of law or some forum.

5.3.2.16 Further to the above, the mere allegation that the members of Crime

Intelligence have conspired against Slblya by giving their eyewitness

testimony can never be a rational basis to discount their evidence,

or to fell to test the credibility of these witnesses or the veracity of

their versions against the contrary evidence and conclusions which

lead from the analysis of cell phone records.

5.3.2.17 According to our Investigation we have established that the analysis

of cell phone records serve two purposes. First, to assess the specific

location of a phone at a certain time and secondly to assess the trail

of communications for which the cell phone was utilised. In terms of

the first assessment, SIblya's cell phone records place his cell

phones at SUnnystde in Pretoria. According to this, Slblya was not

present at any of the operations as alleged by the eye witnesses.

5.3.2.18 The second assessment of SIblya's cell phone records shows that

Slbiya communicated with officers who were Involved In the

operation, one of which Is Maluleke and sent 30 smses to Dramat at

the 0825515311 number during various milestones of the Rendition.

Khuba records In the First Report that Dramat never responded to

any of the smses from Slblya.
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5.3.2.19 In our view there Is a prima fade case of kidnapping and defeating

the ends of justice or obstructing the administration of justice to be Y

made against Slblya. I t is our view that he knew about the operation

that led to the Rendition. He provided a team of police officers to

search'and arrest the Zimbabwean nationals suspected of killing the

Superintendent form Zimbabwe. As the provincial head of DPC3 he

sanctioned the Rendition. He allegedly gave directions to the

members of TOMS on where to detain the Zimbabwean nationals.

The cell phone records show detailed communications between

Slblya and Maluleke and Dramat despite the latter not responding to

the smses.

5.4 The circumstances under which the Second Report and the docket was

handed to the NPA and what happened to the docket whilst in the

NPAfs possession

5.4.1 According to Mosing the NPA's Involvement in the matter was called for In

the early posslblestages of the Investigation Into the Rendition. Further,

the former Minister of Justice and Constitutional Development, the

Honourable Jeff Radebe addressed a conference of Senior Managers of

the NPA during 2012 wherein he called for the allegations Into the

Rendition to be investigated, as the Government was concerned about

the possible violation of international law during the Rendition.

5.4.2 It Is against this backdrop that the Spedal Projects Division In the office

of the NDPP was requested to provide guidance to the IPID Investigating

team led by Khuba. The Spedal Projects Division team was headed by

Mosing assisted by Moeletsl. The team met with Khuba sometime In July

2013. The team produced the Preliminary Report Into the Rendition on

22 October 2013. Mosing and Moeletsl advised Khuba to conduct further

Investigations Into certain aspects of the report.

5.4.3 On 12 November 2013, Mosing addressed an Internal memorandum to

the NDPP and the DNDPP. This memorandum sought to provide an

update on the progress made by the Spedal Projects team and the

Investigating team led by Khuba. The memorandum goes on to say that
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there was outstanding evidence that Khuba and the team had to obtain or

' gather In order to finalise the Preliminary Report.

5.4.4 According" to Moslng, the outstanding information related to the warning

•- •-• • statements from Dramat, Slblya and Maluleke, an analysis of the cell

phone data, as well as a report on the analysis of vehlde tracking

Information of the members Involved In the operation during the

Rendition.

_A 5.4.5 The Investigation team finalised Its investigation on or about 22 January

2014 and complied a report with final recommendations. This was a final

f " ; report on the Investigation In the Rendition. It was handed to the Spedal

Projects team so that the NDPP could make a decision to either prosecute

or not prosecute those Implicated In the report.

5.4.6 On 13 February 2014 Moslng addressed another Internal memorandum to

Jiba and Chauke, indicating that the investigations had been finalised and

that the report from IPID had been submitted for the purposes of

considering the merits of the case. This Internal memorandum also

enclosed the docket comprising of two lever arch files, together with

other files containing the cellular phone data and evidence obtained from

a computer belonging to the DPCI.

" i) 5.4.7 According to Chauke the receipt of the Internal memorandum from

' • Moslng on or about 14 February 2014 was preceded by a meeting

wherein the NDPP advised Chauke to consider the docket and take a

decision In regard to same. Chauke was assisted by Advocate Van Zyl

who Is the Deputy Director of Public Prosecutions for South Gauteng.

Subsequent to the Internal memorandum from Moslng, the docket was

handed to the office of Chauke for a decision on whether to prosecute on

the matter. According to Chauke before his office could even make a

decision on.the matter Khuba and Angus from IPID collected the docket

from Advocate Van Zyl's office on 7 March 2014 and signed a receipt

thereof. I t bears mention that this occurred shortly after McBrlde was

appointed as the executive-director of IPID. According to Khuba, he

collected the docket following an Instruction from McBrlde for him to do

so.
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5.4.8 On 18 June 2014 Advocate Van Zyl telephoned Khuba requesting the

docket from the latter. Khuba told him that McBride had Instructed him to

return the docket to the NDPP and that this has been done. Khuba did not

give or spedfy the date by whichthe docket was-retumed to the NDPP by ---•••

himself. We are advised that Advocate Van Zyl telephoned Khuba, for the

second time, to enquire about the docket which his office has not

received. Khuba told Advocate Van Zyl that It was never his (Khuba)

Intention to return the docket to Advocate Van Zyl anyway.

5.4.9 We are advised that In light of this Information from Khuba, Advocate Van

Zyl telephoned Moslng to enquire whether the docket had been retumed

to the office of the NDPP. Moslng advised him that the dockets were

never retumed to him.

5.4.10 According to Chauke he addressed a letter on 3 July 2014 to the NDPP

Informing him about the above sequence of events regarding the docket.

We are advised that die NDPP offidally responded to the letter on 20

August 2014 Indicating that the NDPP is In a process of considering the

matter and that Chauke may dose his file.

5.4.11 Sometime In December 2014, the NDPP enquired from Chauke about the

case and wanted to know whether the latter was still Involved In the

matter. Chauke was surprised by this enquiry from the NDPP as according

to him (Chauke) he was Instructed by the same NDPP to dose his file on

the matter. Chauke advised the NDPP that he had since dose his file on I

the matter and was not dealing with It anymore.

5.4.12 We also consulted the DPP for North Gautehg, Mzlnyathl In relation to this

aspect of our Investigation. Mzlnyathl told us that he received a telephone

call from the NDPP on or about 10 January 2015 asking him about his

knowledge of the Rendition. Mzlnyathl told the NDPP that he did not have

a due of what the NDPP was talking about According to Mzlnyathl the

NDPP told him that he had received the docket In the matter from Chauke

and that the matter fell under Mzlnyathl's Jurisdiction because Dlepsloot

was under Atterldgevllle which fell under North Gauteng DPP. On the day

this call was made, Mzlnyathl was on leave. He only retumed from leave
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on or about 13 January 2015. Shortly after his return, the docket was

delivered to his offices.

5.4.13 " Mzlnyathl spoke to his colleague the DDPP for North Gauteng, Baloyl

regarding the docket and Informed him that they must formulate a view

on the matter. According to Mzlnyathl sometime In March 2015 he

received a report (being the Second Report) from the NDPP. This report

summarised the statements In the docket and made Its own

recommendations as to who should be charged. Before MzJnyathl made

his own recommendations, he approached the NDPP to understand

certain things. The NDPP told him that there was a Rrst Report and that

he should read It as well. The NDPP provided him with a copy of the Rrst

Report. Mzlnyathl shared this First Report with Baloyl and they discussed

the potential charges to be brought against those Implicated In the

report.

5.4.14 Mzlnyathl and Baloyl finalised their reading of the docket and the two

reports and made recommendations on who should be charged and

prosecuted. They sent their recommendations to the NDPP on 13 March

2015.

5.4.15 We are advised that on 31 March 2015 the NDPP wrote another letter

to Chauke Informing him that matter has been referred to Mzlnyathl, who

has recommended that all the accused Including Dramat and Siblya be

prosecuted for Inter alia kidnapping and defeating the ends of justice.

This letter attached the letter addressed by Mzlnyathl to the NDPP on

13 March 2015.

5.4.16 We are advised that the aforesaid letter from the NDPP Inter alia states

that the matter must be returned to the DPP South Gauteng because It

now falls under the jurisdiction of the DDP South Gauteng since 1

December 2014. As from that date Dlepsloot fell under the South

Gauteng In terms of the Government Notice No 861 of 31 October 2014.

5.4.17 According to Chauke on 1 April 2015 he received a box consisting of the

docket with a letter containing Mzlnyathl's recommendations. On even
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date he received a letter from the Head of National Prosecution Services

to conduct specific investigations In the matter.

5.5 Anv other matter that might come to your attention during tha

investigation which Is relevant to vout-tririclustons and findings - •--

5.5.1.1 In the context of the sequence of events described at 3.2.2, we have

specific concerns that remain unanswered, as to how the docket was

dealt with after It was received by the NDPP. These concerns are as

follows-

5.5.1.1.1 ' In February 2014 the NDPP referred the matter to Chauke, the

DPP for South Gauteng at a period when DIepsloot fell under

the jurisdiction of the DPP for North Gauteng. This amounted to

a transfer of jurisdiction In terms of section 22(3) of the

National Prosecuting Authority Act;

5.5.1.1.2 In April 2014, the NDPP accepted the docket back from McBrlde

without having withdrawn the jurisdiction from Chauke;

•5.5.1.1.3 In January 2015 the NDPP referred the matter to the DPP for

North Gauteng after he was aware the jurisdiction In respect of

DIepsloot had been changed to fall under the jurisdiction of the

DPP for South Gauteng. This amounted to another transfer of

jurisdiction In terms of section 22(3) of the National

Prosecuting Authority Act; and

5.5.1.1.4 the NDPP railed to take action In respect of the

recommendation made by Mzlnyathl on 13 March 2015 but

rather sent the docket back to Chauke to make a decision on

the matter. This amounts to a review by Chauke of the

recommendation made by Mzlnyathl. This was done despite

the fact that In terms of section 22(2)(c) of the National

Prosecuting Authority Act, the NDPP himself Is authorised to

review a decision to prosecute or not to prosecute taken by a

DPP. There Is no authority In the National Prosecuting Authority
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Act which allows a DPP to review a decision taken by another

DPP.

5.5.1.2 The reason that the concerns mentioned at 5.5.1.1 have not been

addressed relates to the fact that the NDPP failed to respond to our

request to meet with him. Interestingly, the NDPP Is the only

employee of the NPA involved In this matter who failed to meet with

us In response to a request to meet.

J 5.5.1.3 In the absence of any explanation regarding the questions raised at

5.5.1.1, It Is our view that the role of the NPA In dealing with the

! •' First and Second reports, should be Investigated.

6 SECTION D: RECOMMENDATIONS

6.1 Maluleke

For the reasons set out In the First Report, we recommend that both criminal

charges (contravention of the Immigration Act, kidnapping, fraud, forgery and

uttering, defeating the ends of Justice or obstructing the administration of

justice, and assault) and dlsdpllnary charges (In his capadty as employee) be

brought against Maluleke in his capacity as an employee.

6.2 Dramat

For the reasons set out at 5.3.1 above, we recommend that both criminal

charges (contravention of the Immigration Act, kidnapping, and defeating the

ends of justice or obstructing the administration of justice) and dlsdpllnary

charges be brought against Dramat In his capadty as an employee.

6.3 Slblva

For the reasons set out at 5.3.2 we recommend that both criminal charges

(contravention of the Immigration Act, kidnapping, and defeating the ends of

Justice or obstructing the administration of justice) and dlsdpllnary charges be

brought against Slblya In his capadty as an employee.
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6.4 Others

6.4.1 We recommend that W/O Makoe be charged criminally for assault and

that disciplinary action be taken against him In his capacity as an

employee; ' " . . . .

6.4.2 We recommend that "Leburu1 Radebe be charged criminally for assault

and disciplinary action be taken against him In his capacity as an

.employee.

6.4.3 We recommend that Nkost be charged criminally for assault and

disciplinary action be taken against him In his capacity as an employee.

6.4.4 We recommend that anyone Involved in the fraud and forgery of the

Home Affairs documents which were submitted In support of the

deportation during the Rendition, be charged with forgery and uttering as

well as fraud.

6.4.5 In the absence of any Information as to which of the three co-signatories

were responsible for the deletion of Information from the Rrst Report, we

recommend that Khuba, McBrlde and Sesoko be charged criminally for

defeating the ends of Justice or obstructing the administration of justice,

and that disciplinary charges be brought against them In their capacity as

employees. .-

7 Benefit of report

7.1 The views expressed herein are given solely for the benefit and Information of

the Minister of Police, to whom It Is expressly addressed.

7.2 The views expressed herein are given only -

7.2.1 with respect to South African law In force as at the date hereof; and
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7.2.2 In the context of practices and standards developed under South African

law which have been applied and observed In light of our experience as

South African attorneys.

7.3 No opinion Is expressed or Implied as to the laws of any-Jurisdlctlon other than

South Africa and we express ourselves not to be experts on, or even generally

familiar with, any laws other than the laws of South Africa.

I • '

8 Limitation of liability

This report Is given strictly on the basis that all and any dalms of whatsoever

' nature arising as a result of reliance on this report shall only be capable of being

brought and/or Instituted (and may only and exclusively be brought and/or

Instituted) against Werksmans Inc and its assets, Including the proceeds of the

professional Indemnity insurance held by It ("PI Insurance"). The directors,

partners, professionals with similar status, consultants and other employees of

Werksmans Inc or any of Its affiliates shall not be liable In their personal capacities

for any dalm whatsoever arising, directly or Indirectly, in connection with the

opinions given In this letter, and no such dalms shall be enforceable against their

respective personal estates.

This report was signed on 24 April 2015 at Sandton

Sandila 3ul)

Werksman! Attorneys
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5. CRIME INTELLIGENCE PRETORIA CENTRAL CLUSTER

5.1

6.

7.

On 2011-01-12. members of Crime Intelligence Pretoria Central Cluster
traced the third suspect, GORDON @ GUUDEN DUBE and upon the arrest
of the suspect, a firearm believed to be linked was recovered. Ballistics
results established that the firearm is that of the murdered senior
Superintendent in Zimbabwe. - .

This office will request the SAPS management to recognise the outstanding
work performed in assisting the Zimbabwean Police to ftnilise their matter.

The following members participated in successfuKy arresting the wanted
suspects and assistance to Zimbabwean Police:

PERSA^MUMBHR J.RAJBC • iNITIALS:AND5URNAME

DPCI: TOMS: HEAD OFFICE

0627239-8 Captain (Team Leader) ML Maiuleke

CRIME INTELLIGENCE: PRETORIA CENTRAL CLUSTER

0537881-8
7109683-3
2117679-5
7070860-6

Constable
Constable
Constable
Constable

EO Mkasibe j
M Rikhotso
PR Mokqobu 1
SDD Sombhane I

TACTICAL RESPONSE TEAM: GAUTENG PROVINCE

7003546-6
7039850-0
7039751-1
7039467-9
7038469-0
7039559-4
7039430-0

Constable
Constable
Constable
Constable
Constable
Constable
Constable

7039533-1 Constable
7039606-0 I Constable

TJ Seletela
SJ Phaswana
JM Moatshe
MN Mehale
NH Tshabalala
LA Kqopa
A Nxumalo
MS Mokoatlo
AD Takalani

B & C 1. For your information.

LIEUTENANT COLONEL
COMMANDERTtACTICAL OPERATIONS MANAGEMENT SECTION
DIRECTORATE FOR PRIORITY CRIME INVESTIGATION: HEAD OFFICE
LVERSTER
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Ref; 3/2/1

INFORMATION NOTE

A. The Deputy National Commissioner
Directorate for Priority Crime Investigation

B. Divisional Commissioner
Directorate for Priority Crime Investigation

C. The Head
Directorate for Priority Crime Investigation

D. The Project Centre
Directorate for Priority Crime Investigation

SUCCESS REPORT: TACTICAL OPERATIONS MANAGEMENT SECTION
DIRECTORATE FOR PRIORITY CRIME INVESTIGATION

1. On 5/11/2010 a legal mutual request from ZImbabwsan police was received
for the tracing of fugitives.

2. Captain Maluleke was assigned the task to assist in tracing fugitive who
committed Armed Robbery and attacked Zimbabwean police official..

3. On the 2010-11-23 the team succeeded in arresting the following:

STATION & CAS
NO.

Ref no. 26/3/5

CHARGE

Murder and
Robbery

SUSPECTS
ARRESTED

Prichardt Tshomo
al?a Chuma

SEIZURES

N/A

4. A.B and C for your information.

—^£*^. LIEUTENANT COLONEl.
SECTIOrTBEAD: TACTICAL OPERATIONS MANAGEMENT SECTION
PRIORITY CRIME INVESTIGATION: HEAD OFFICE: SILVERTON
LVERSTER

Information note compiled by:
Teisphona number
Date:

Information nota pemsed by;
Telephone number:
Data:

Captain ML MsMoke
012 8464226/0B2 772 9510
2010-11-24

Lt Colonel LVareter
012 846 4307/082 778 283S
2010-11-24

•c-
\)
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Ref: 3/2/1

INFORMATION NOTE

A. The Deputy National Commissioner
Directorate for Priority Crime Investigation

B. Divisional Commissioner, . . „
Directorate for Priority Crime Investigation

C. The Head
Directorate for Priority Crime Investigation

D. The Project Centre
Directorate for Priority Crime Investigation

SUCCESS REPORT: TACTICAL OPERATIONS MANAGEMENT SECTION
DIRECTORATE FOR PRIORITY CRIME INVESTIGATION

1. On 5/11/2010 a legal mutual request from Zimbabwean police was received
for tha tracing of fugitives.

2. Captain Maluleke was assigned the task to assist in tracing fugitive who
committed Armed Robbery and attacked Zimbabwean police official..

3. The team succeeded in arresting the following:

-1

STATION & CAS
NO.

Ref no. 26/3/3

CHARGE

Murder and
Robbery

SUSPECTS
ARRESTED

Dumlsani Witness
Vudhla @ Ndeya or
Nkosl - ID unknown

Shepherd Duma
ID unknown

SEIZURES

2 x cellular phones

4. Interpol is already notified.

5. A, B and C for your Information.

LIEUTENANT COLONEL
SECTION HEAD0FAGT1CAL OPERATIONS MANAGEMENT S P " " N
PRIORITY CRIME INVESTIGATION: HEAD OFFICE: «-
PJ SELUNDU

Information note compiled by. Cap
Telephone number 0121
Dale 2010-

Informatlon note perused by: Lt Colo.
Telephone number. 012 B4B
Data 2010-11
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STATEMENT OF LIEUTENANT COLONEL NDANDULENI RICHARD MADILONGA

I, Ndandulenl Richard Madllonga states under oath in English that

(1)

! am a police officer In the South African Police Service holding a rank of Lieutenant Colonel with persal No
0481932-2, stationed at Thohoyandou SAPS as a commander of crime prevention, contact number 0159601049
or 0766 906 426.

This is my additional statement to the statement I signed with a member of the Hawks from Pretoria. I want to
clarify certain Issues pertaining to my previous statement.

(3)

- ylefare I was transferred to Thohoyandou SAPS, I was working at Beitbridge Police Station as a commander. My
' duties included crime prevention, liaison wKh the Immigration officials and other police officials from other
stations.

(4)

In 2010 which was two weeks before the 8"1 November, there was a convoy of vehicles from Zimbabwe entering
into South Africa I started to be suspicious and I approached them. The convoy was approaching the
immigration offices and 11 was same type of vehicles which are Mltsubishl.Trlton double cabs. It was iale In the
afternoon of which I cannot remember the exact time. The people were dressed In suits and were approximately
10 to 12 in number.

(5)

When 1 approached them, one of them introduced hlmsetf to mB as the leader of the group and he said to me he
Is a Superintendent Ncube from the Homicide Unit in Harare. He then requested me if they could not find a place
and sit down and discuss. I then took them to my office and set down for discussion. We then went to my office
tog ether with his colleagues, Superintendent Ncube told me that he Is going to Pretoria to meet General Dramat.

~ ^e said to me maybe I knew about the Chief Superintendent who had been murdered. He said that the suspects
- jre in Gauteng and he had organised with General Dramat to assist them in tracing the suspects.

1 told Superintendent Ncube that I am going to verify with my seniors about the arrangements, He then gave me
the number of General Dramat but I told him that protocol does not allow us to call the General straight I called
Colonel Raddlanl to verify the information but she requested that I must call Brigadier Makushu who was a
Provincial Head Protection and Security Services. I called him on his cell phone and explained to him that there
are police from Zimbabwe who are intending to have a meeting with General Dramat. Brigadier Makushu told me
that he was not aware of the visit but if the people are saying that they are going to meet the General, I should
call General Dramat directly.

(7)

I phoned General Dramat on his cell phone and he responded by saying that he is aware of the Zimbabwean
police and I must let them come. I used my landllne If I did not use my official cell phone, I took the Zimbabwean
police's passports and taken them to the immigration office to be stamped. The registrations of their vehicles
were also documented, i handed (heir stamped passport and gate pass and they cross the entry gate into South
Africa.
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(8)

For the period of two weeks, I never heard anything from Superintendent Ncube and his group. After two weeks
I received a call from Superintendent Ncubs who (old me that he was In town and he wanted to say goodbye. I
went to tovm and met with them in front of Tops bottle store. They bought liquor and they left to the border. (did
not escort them; they went to the border and crossed to Zimbabwe. They did not discuss anythlrtg about the
operation they fiatf [iVGauteng with General Drarnat

(9)

The following day after the departure of Zimbabwean police, t received a call from Captain Matuteke who is also
known as "cowboy". It was on OB November 2010 between 16 and 17:00, when ho called and introduced himself
as cowboy and I asked as to who is cowboy and he said he Is Captain Matuteke and was with me at Paari In
Caps Town in 2005. WhBn he said that he Is Captain Maluleleke, I remembered very well who he was, Captain
Maluleke asked me about where I was, I told him that I had already crossed the checkpoint and I am coming to
town. He told me to stop where 1 was and wait for him. After thirty minutes he came and was driving a sedan
which I think Is a BMW. He was with a male person who was sited on the front passenger seat. The person
moved to the back seat and I occupied the front passenger seat I left my car next to a tree which is at the turn
to Nancefield.

(10)

While I was on the front passenger seat heading to the border gale, he told me that the Zimbabwean police
whom I assisted some weeks back were looking for suspects in connection with the death of police chief in
Zimbabwe, and know they have found them. He told mo that he was sent by his big bosses to assist In
deporting them because we do not have extradition agreement with Zimbabwe. Ha said that since the Zimbabwe
police entered (ha country there had been busy trying to trace the suspect.

(11)

Captain Maluleke showed me the Home Affairs documents and said that they are already stamped. He said that
the documents were stamped as a result of arrangement of National Home Affairs and his bosses, While we
were driving I realized that there wef e other BMW cars which were following us and I knew that it was a convoy.

-~, Captain Matuteke told me that suspects are In the rear vehicle. He said that that there are two suspects and the
£) —• third one is still not yet found. He said they will search for him until they find him. As the commander, the

s_( *\ officials at the border gate opened the gate without asking any question or stopping on the way after they saw
1 ' me in Captain Maluleka's vehicle. We never stopped anywhere at the border and no documents were stamped

for the purpose of deportation.

(12)

When we arrived at the Zimbabwean side the vehicle stopped and immediately all the vehicles were surrounded
by Zimbabwean police. They then pulled trie suspects from the back seat of the vehicle behind us. We could not
even hand the documents that Captain Maluleke gave me to the immigration officers of Zimbabwe because of
the commotion. I knew that they were pollco officers because I had been working at tha border for a long time
and I knew them. I even saw the vehicles that crossed two weeks ago when Superintendent Ncube entered the
country. One of the Zimbabwean police came and thanked us and said that we must not use the other gate but
use the one we used when we entered.

(13)

Captain Matuleke told me that what happened is top secret and people must not know of what happened,
Captain Maluleke drove me back to where he found me and I entered Into my car and drove home. In 2012 of
which I cannot remember the month and date, Captain Maluleke phoned and told me that there Is a person from
Head Office who will be coming for investigation and lhatjjnust cooperate with him. Later a person camejto
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Thohoyandou and he had draft statement. He told me thBt there is a problem with the operation which was once
done by the Hawks and they would like my statement to be In a particular format He told me that the statement
fs for covering up and the parliament has some Issues about the operation. I read the statement and realize that
It was to dose the gap? and not a true reflection of what happened.

(14)

I know and understand the content of this statement

I have no objection In taking the prescribed oath ••«•• "

I consider the prescrfbed'fi3!friai>e binding on my conscience

Deponent's signature: Date:*

•,. I certify that the above statement was taken down by me and the deponent has acknowledges that he knows
• ' and understand the content of this statement which was swomed or affirmed before me and the deponent's
Jy signature was placed thereon In my presence at Thohoyandou on the 2013-04-08 at 14:50.

Commissioner of oath:-

Signature: —

Rmfc>..A:.....<

Business Address:

Area:
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FULL FIRST NAMES AND SURNAME:

STATE UNDER OATH IN:

IDENTITY NUMBER:

GENDER:

OCCUPATION:

RESIDENTIAL ADDRESS

BUSINESS ADDRESS:

TEL(H):_

r&s

SIGNATURE OF DEPONENT;.
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SIGNATURE OF DEPONENT
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\ J

I know and understand the content of this statement

I have no objection In taking the prescribed oath.

I consider the prescribed oath binding on my conscience.

I swear that everything I said Is the truth, i n help me God.

SIGNATURE OF DEPONENT:

PRINT SURNAME AND INITIALS: \ e > \ e

DATE; O ? _

I certify that the above statement was taken down in my presence and the deponent acknowledges
that he/she knows and understands the contents of this statement. This statement was sworn/
confirmed before me and the deponent's signature was put in my presence.

•ATE:

TIME; / / < i < " 9

PLACE;

COMMISSIONER OF OATH:

NAME AND SURNAME: A*"**-**

RANK; Ar f* H '

IPID

H fC A _ < , / x
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MfMSTRV
HOME AFFAIRS

Of HOME AFMHIS
PRIVATE BAG XOCMB

CAPE TOWN 6 0 0 0

2010 -05- f f

.OIRECTOR-GEJfBm/S SECflflMAT
REPUBLIC OF SOUTH AFRICA

WMfc ittX7*u pRfnwu. oMt. fcc (Big no TOW, Furpia no m*

TO ALL PARLJAMENTARV OFFICERS / ADMMSTRATIVE SECRETAR/ES

Dear Colleagues

S ? | i ! ^ i y F ! 2 / 2 0 1 D • THE BWJIwe OF SPECIAL DISPENaATION
FOR ZfMBAB WEAN NATIONALS ANNOUNCE W APR/L 2003 N

TTie M/nfster of Home Affa/rs has requested me to dfetribufe the above-mentfoned Cab/net
Memorandum for the fnformabon and artentfon of the Members of CabJnef "and Deoufv
Ministers. "w^uiy

:i

f/ife cab/net memorandum w/» be discussed af the meeting of Justfce, Crime Prevention and
Securfty Cabinet CommJttee on the 26" August 20f 0.

T/ie Ministry Is aware of ali decisions relating to the timely and correct distribution of Cabinet
memoranda as we/J a s of the Cabinet requirements for the drafting of Cabinet memoranda as
set out in the document enfftied 'Guide for the drafting of Cabinet Memoranda'. I hereby
dec/are that the attached memorandum adheres to the guidelines.

I a/so declare that tfis Cabinet Memorandum was distributed to all Ministries on time and not
on/y to Cabinet Secretariat.

Kind regards

DffifEO MALAO
OFFICE OF THE MIN/STER OF HOME AFFAIRS

/ in the Ministry of
wfshes "to''inform "trie Cabinet Secretarial that wa did not receive the abovementioned
memorandum by the required cut-off Bme. We only received this memorandum on

(date) at (tfme).

We discussed ihe matter with the relevant Ministry and did not receive a satisfactory

S S & r i n g ' o n where the Cabinet Office is, please fax to (012) 323 8292 or (021) 464 2163).

Signature

(Please remove this tetter from the memorandum)

SECRET

i
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CABINET MEMORANDUM NO.

DATE

FJLEN UMBER

T. SUBJECT

AFFAjRs

8 OF 2010

10AUGUST 201Q

To obfa/n Cabfnst approval of the proposal and process for Iha ending of tne
Specfel Dfepensatfon forZfmbabwean Natfonais.

3. SUMMARY

3.1
In April 2009 the Department of Home Afra/rs announced a Special

Dispensation for Zimbabwe Nationals, as well as the suspension of

the deportation of Zimbabweans for the period May 2009 to April
201D.

SECRET

j i

I I
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SECRET

3.2 At a Bilateral meef/ng befd on 17 June 2010 the Ministers of Home

Affairs from RSA and Zfmbabwa agreed that the moratorium on

deportations should come to an end and that officials from both

countnes should meet and come up with proposals on the ending of

the moratorium.

4. STRATEGIC FOCUS OF THE MEMORANDUM

The proposal Is aimed at ending of the Special Dispensat/on for Zimbabwean

Nationals.

5. DISCUSSION

The proposal and process Is as follows:

Phase 1: End of the Special Dispensation and the resumption of the

deportation process of undocumented Zimbabwean

Nationals in the RSA

5.1.1 This phase signals that the Zimbabwean nationals must be In

possessfon of val/d passports or permits to remain In the country.

5.1.2 The Department will issue the following permits to Zimbabwean

Nationals who are working, conducting business or studying in the

RSA, as a result of ihe Special Dispensation, complying with the set

requirements and having proof of employment, proof of conducting

business (whether registered or not) or proof of registration at an

educational Institution or alternatively being holders of section 22

permits when the Special Dispensation carrie Into exfstence:

(a) Walk Permit;

(b) Business Permit; or

(c) Study Permit

SECRET I i

i t
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SECRET

5.1.3 fn ail instances, a full set of fingerprints and a valid Zimbabwean

passport or travel document wh/ch is machine readable on the

Department of Home A/fairs' systems will a/so be required.

5.1.4 There wf/l furthermore be an amnesty for those persons who obfa/ned

the South African identification documents fraudulently, on condition

that they retum such documents to the Department. Those who retum

them wi/J be issued with the relevant permft to regularise their stay fn

the Republic.

Phase 2: Extension of Phase 1 to natfona/s of neighbouring

countries

52. The proposal regarding the Zimbabwean natfona/s vvilJ be extended to

nat/ona/s from neighbouring countries at a /ater stage.

Reasons

5.3.1 TrTS proposal is aimed at ensuring that every person who /s In the

Repub/ic is documented and his or her stay is regularised.

5.3J2 The proposal Is furthermore aimed at ensuring that all persons who

acquired South African identification documents are given amnesty

upon surrendering such identification documents.

5.3.3 However, foJ/owing the amnesty period, those persons who have not

surrendered their fraudulently acquired identification documents wii/

be arrested and those found to be i//ega/ wi/l be deported, as the

Dispensation was about the moratorium on deportation.

SECRET 3

J
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SECRET

..a _.*.!lines wno are residing in the Republic ofSouth Africa.

6. IMPLEMENTATION PLAN

6.1 .Tfie proposal and process for the ending of the Special Dispensation
for Zimbabwean Nationals will be implemented through a dedicated
team consisting of officials from the RSA and the Republic of
Zimbabwe, called Joint Monitoring and Evaluation Committee.

6.2 Tha Government of the Republic of Zimbabwe has agreed and
committed to issue passports or travel documents to all Zimbabwean
Nationals.

6.3 Prior to the Issuance of any of the permit mentioned in paragraph
5.1.2 above, fingerprint checks will be conducted on different
fingerprint systems fn different Government Departments.

6.4 The Department of Home Affairs wl/l utilize its Regional Offices for
receiving applications for permits and the Zimbabweans their High
Commission and Consulates for the issuance of passports or travel
documents. However, the adjudication will be made nationally or
centrally.

6.5 The implementation of the above process must be completed by 31
December 2010. After this cut-off date the provisions of the
Immigration Act 2002 will apply with the resumption of deportations

.for those Zimbabwean Nationals In the RSA without the correct
documentation.

SECRET { ) C^t* I
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IMPLICATIONS

8.

s.

""-—.—,9wereslofvuInwawagroups I
^ S E C U R^'MPLICATIONS i

'mented

SECRET
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SECRET

AND

U ? « » - * *
= = = = = _ . .

Name:

Telephone: ^ g ^ ^ ^ ° . * * » * 0001

6e//ulan 072 3541729

16. HEAD OF DEPARTMENT

MrMAplenI

Director-General

Department of Home Affairs

(012)810 8033

SECRET
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home affairs
Department
Horns Affairs
REPUBLIC OF SOUTH AFRfCA

BI-67

270 Msogs Street Wattfoo, Private Bag X114, PRETORIA. 0001
PaJIamentary Office, 120 P/eln Street Private BaflXSWS, Capa Town, SO00

Tel: (012) 810-8388 (MrB Makhalemele) Fax (012) 8fO-83BB
. E-maii:Ben.Makhalemefe(Sadha.q'ov.za

DEPARTMENT OF HOME AFFAIRS: HEAD OFFICE
DOMESTIC OFFICES
FOREIGN OFFICES

IMMGRATTON DIRECTIVE NO 37 OF 201O

SUBJECT: CLARIFICATION ON DOCUMENTATION OF ZIMBABWE NATIONALS
GENERAL PROCEDURES, REQUIREMENTS AND CRITERIA.

In April 2009 the Department of Home Affairs announced a Special Dispensation for Zimbabwe

Nationals as well as the suspension of the deportation of Zimbabweans for the period May 2009

to April 2010.

The Ministers of Department of Home Affairs, RSA and Zimbabwe met on the 17 June 2010 and

resolved that (he Special Dispensation and moratorium on deportation must come to an end. This

means that Zimbabweans fn Soulh Africa must be in possession of a valid passport and a permit

to remain in ihe Republic and if they are undocumented they must be deported.

Following Cabinet approval and recent announcement by the Minister of Home Affairs In the

National Assembly on the 2 September 2010, all undocumented Zimbabweans may apply in the

prescribed manner for temporary residence permits. As the Cabinet Memorandum does not

contain any date on which the said Zimbabweans had to enter the Republic, all undocumented

Zimbabweans may apply until 31 December 2010, irrespective of the dafe that they entered the

Republic.
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Zimbabwe Nationals have been invited to apply for work, study and business permits with

relaxed requirements as follows:.

1 WORK PERMITS

No processing fee

1 Application form B1-1738B, duly completed;
2 A valid passport;
3 Proof of employment (Official letter by employer with business address in instance of

registered business and employment contract. Instances of unregistered business a
Police sworn affidavit/declaration confirming employment

4 Full set of fingerprints BI-9 form and SAPS 91 form.

2 BUSINESS PERMIT

No processing fee

1 Application fomnBI-1738B, duly completed;
2 A valid passport;
3 Full SBt of fingerprints on BI-9 form and SAPS 91 form;
A Confirmation of the existence of self employment and proof of business address; e.g

trading licence issued in terms of Municipal By-laws, proof of company registration with
CIPRO, or proof of registration of business'with SARS

3 STUDY PERMITS

No processing fee

1 Application form BI-1738B, duly completed; ]
2 A valid passport; j
3 An official letter of registration of acceptance & duration of the course with a primary; j!

secondary school or tertiary institution; e.g. School letter on the fetter head of institution !•
4 Letter of guardianship in case of a minor |
5 Full set of fingerprints BI-9 form and SAPS 91 form. l!

It is Important that all the required supporting documents are obtained before an application for j

a permit Is accepted. i
(

I
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Your co-operation In the above regards will be appreciated

Yours sincerely

M RADEBE
CHIEF DIRECTOR; PERMITS
DATE:

This Immigration Directive follows Immigration Directive No 36 dated 13 October 2010, which
deals with: fmplementation of visa requirements for Diplomatic and Official Passport holders of
the United Kingdom of Great Britain and Northern Ireland.
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Tel: (012) 810-8388 (Mr B Makhalemele) Fax (012) 810-8388
E-mail: Ben.Makhalemele@dha.aov.za

DEPARTMENT OF HOME AFFAIRS: HEAD OFFICE
DOMESTIC OFFICES
FOREIGN OFFICES

IMMGRATION DIRECTIVE NO"«« OF 2010

SUBJECT: CLARIFICATION ON DOCUMENTATION OF ZIMBABWE NATIONALS
GENERAL PROCEDURES, REQUIREMENTS AND CRITERIA,

In April 2009 the Department of Home Affairs announced a Special Dispensation for Zimbabwe

Nationals as well as the suspension of the deportation of Zimbabweans for the period May 2009

to April 2010.

The Ministers of Department of Home Affairs, RSA and Zimbabwe met on the 17 June 2010 and

resolved that the Special Dispensation and moratorium on deportation must come to an end. Thte

means that Zimbabweans in South Africa must be in possession of a valid passport and a permit

to remain in the Republic and if they are undocumented they must be deported.

Following Cabinet approval and recent announcement by the Minister of Home Affairs in the I j

National Assembly on the 2 September 2010, ail undocumented Zimbabweans may apply In the - \

prescribed manner for temporary residence permits. As the Cabinet Memorandum does not t j

contain any date on which the said Zimbabweans had to enter the Republic, all undocumented !: ;

Zimbabweans may apply until 31 December 2010, irrespecHve of the date that they entered the J

Republic.
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Zimbabwe Nationals have been Invited to apply for work, study and business permits with

relaxed requirements as follows:

1 WORK PERMITS

No processing fee

1 Application form BI-1738B, duly completed;
2 A valid passport;
3 Proof of employment (Official letter by employer with business address in instance of

registered business and employment contract Instances of unregistered business a
sworn affidavit/declaration confirming employment

4 Full set of fingerprints Bl-9 form and SAPS 91 form.

2 BUSINESS PERMIT

No processing fee

1 Application formBI-1738B, duly completed;
2 A valid passport;
3 Full set of fingerprints on Bl-9 form and SAPS 91 form;
4 Confirmation of the existence of self employment and proof of business address; e.g

trading licence issued in terms of Municipal By-laws, proof of company registration with
CIPRO, or proof of registration of business with SARS

3 STUDY PERMITS

No processing fee

1 Application form BI-1738 B, duly completed;
2 A valid passport;
3 An official letter of registration of acceptance & duration of the course with a primary; [

secondary school or tertiary institution; e.g. School letter on the letter head of institution •
4 Letter of guardianship in case of a minor jj
5 Full set of fingerprints Bl-9 form and SAPS 91 form. »

I
It is important that all the required supporting documents are obtained before an application for i

a permit is accepted. •;'
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Your co-operation In the above regards will be appreciated..

Yours stncerely

MRADEBE
CHIEF DIRECTOR: PERMITS
DATE:

34 /5
This Immigration Directive follows Immigration Directive No •».dated 3EOiu
deals ^ ^ ^

u.il QQ\U which
t h e

Qhd GfpeiaJ /

Qhd

-1 V — •
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Documentation of Zimbabweans
Project
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Date: 07/09/2010
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2010/03/16) Melanle Jacobs- SOP.pgrrntt BACK OFRCEdoe Pegei

DEPARTMENT OF HQMlE AFFAIRS
IMMIGRATION SERVICES

STANDARD OPERATING PROCEDURE (SOPJ

Effective Dsfe: 20 September2010 until 31 December 2010

GENERAL PROCEDURES, REQUIREMENTS AND CRITERIA PERTAINING TO
REGULARISATJON OF UNDOCUMENTED ZIMBABWE NATIONALS
FRONT OFFICE

1. REGULARISATIQN OF ZIMBABWEAN CITIZENS

In order to regularise a number of Zimbabwean nationals residing in
South Africa the Government of the Republic of South Africa
undertook to implement a special project for ordinary passport
holders of the Republic of Zimbabwe, provided that the Repgbllc of
Zimbabwe provides the necessary travel documents to its citizens.

Section 9(3)(a) of the Immigration Act, 2002 (Act No 13 of 2002),
stipulates that no person shall enter the Republic of South Africa
unless in possession of a valid passport

A passport is defined In Section 1 of the Act as any passport of
travel document cpntaining the prescribed information and
characteristics iseued-
(a) under the South African Passport and Travel Documents Aot,
1994 (Act No 4 of 19.94);
(b) on hehalf of a foreign state recognised by the; Government of
the Republic to a person who is not a citizen;

Storidanf Operating Ptocpdum
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(c) on behalf of any international organisation as prescribed,
including regional or sub-regional organisations, to a person who is
not a citizen, or any other document approved by the Minister and
issued under speciaj circumstances to a person who cannot obtain
a document contemplated in paragraphs (a) to (c).

The information and characteristics of a passport are contained in
Regulation 2 of the Immigration Regulation? and are as follows:
(a) Full name, date and place of birth of thB holder;

(b) A photograph clearly and correctly depleting the facial features
of that holder;

(o) The name of ihe issuing authority;
(d) The date upon which and place where it Was Issued;
(c) At (east one unused page when presenting th& passport for

purposes of endorsing a visa or permit; and
(f) The expiry date thereof.

The Regional Offices of the Department of Home Affairs are
responsible for.the acceptance of the applications for regujarisatror)
of undocumented Zimbabwe Nationals.

2. THE CRITERIA FOR APPUpATIONS

2.1 WORK PERMITS

Validity period: In line with the employment contract up to a
maximum of fouf years
No processing free

j. Application form BI-1738B, duly completed;
2 A valid passport;
3 Proof of employment (Official letter by employer with business

address in instance of registered business and employment
contract. Instances of unregistered business, a sworn
affidavit/declaration confirming employment '
Full set offinse.rprin.ts;

$fa\dard Operating Pwtxdu

5 'd 9029

V

RJM-0841



2010/09/16).Motanla Jatgba - SOP.Peirnlt SACK OFFICEdonT Page3j

£ BUSINESS PERWrf

Validity period; In line with the application period specified or up to,a:

maximum of four years.
No processing free

1 Application fofmBl-1738B, duly completed;
2 A valid passport;
3 Full sat of fingerprints;
4 Confirmation of the existence of self employment and- proof of

business address; e.g. trading licence Issued In terms of Municipal
By-laws, proof of company registration with CIPRO, or proof of
registration of business with SARS

2.3 STUDY PERMITS

Validity period: In line with the duration of the study course for a
period of four year. No processing free

1 Application form BI-1733 B, duly completed;
2 A valid passport
3 Art official letter of registration of acceptanca & duration of the

course with a primary; secondary school or tertiary institution; e.g
School letter on the letter head of Institution

4 Letter of guardianship In case of n minor
s Full set of fingerprints.

3. APPLICATION PROCESS (REGIONAL OFFICES)

An application form can only bo submitted by an applicant In
person. This means that each and every applicant must be
subjected to an interview during which an explanation is giyen.
concerning the application. In view of the above, the rn^in functions
of Front Office will be to:

• receive the applications;
• scrutinise, .documents to see that they are correct, complete and

true;

Standard Opmstlng Pmopdura
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ioVd/bs/ifl) Metania Jaepbi -.

• control the vfsa and entry stqplfsf;
• verify doubtftjlihfbrmatlon
• keep records of applications;
• Issuaoutcome of application and endorsement of permits

All documents furnished..by the applicant must be originals or a
certified copy (by a Commissioner of Oath) of an original document
All copies made as supporting documents to accompany the
application must be certified by the front desk officers as true copies of
the original, document All affidavits/ declaraffons accompanying the
application must be originals.

The designated office will open the case file for every application
received from a principal applicant. The referencing will- read e.g.
1000/2010 DEN (P) 1.8,, case file number-yegr-regfonal centre coder
code for a principal applicant OR 100/2010 DBN(D) The applications
must be entered into the Track and Trace computerised system and
submitted to Head Office for adjudication purposes within 48 hdurs
from the date of application.

Standard Operating PtopmUra
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GONGANi HENRY YENDE 36 years old ID no. 7505165879080 residing at 381 Thafenl Section
Temblsa with Tel. no. 082 487 6003 and no. 7058391-9 Sergeant In South African Police Service
stationed at Johannesbunj Crime Intelligence Office at no.l Commissioner Street, Tel.: (Oil)
497 7125 states under oath in English: • ... .

During October 20101 was nominated to be part of the Task Team called TOMS". In full
"TOMS" means Tactical Operations Management Section led by Major General Sibiya who Is
the Provincial Commander of Hawks in Gauteng Province. Members of Crime Intelligence who
worked with me at the Task Team were W/O Jawuke, W/0 Ndobe and Constable Campbell.

0 r 2.
s "i h

'*•* On 2010-11-05 in the evening I received a phone call from W/O Makwe of DPCI In Gauteng who
was also part of the Task Team TOMS" that Major General Sibiya wanted us to meet at four
ways to go and search for suspects In a case which a Colonel was killed. 1 went to four ways
with Constable Desmond Campbell who was also part of TOMS* Task Team. On our arrival at
fouways Shopping Center W/O Makwe introduced two African Males as our police counterparts
from Zimbabwe Police.

3.

The time W/O Makwe introduce the two policemen from Zimbabwe, I realized that the Colonel
that was killed was from Zimbabwe and not of South African Police. W/O Makwe informed us
that the two police officers came to us via the office of General Dramat who Is National Head of
DPCI. Maj.General Sibiya was sitting in a navy BMW vehicle busy on his cellphone and I could
not manage to greet him.

'3
White still waiting at our meeting point at Dlepsloot, Capt Cowboy Maluleke went to the
residential area of the wanted suspects with W/O Jawuke and Constable Leburu Radebe to
Identify the house of the suspects. Captain Cowboy Maluleke Is based at DPCI Head Office and
Constable Leburu Radebe is based at the DPCI Gauteng under Major General Sibiya and they
were also in TOMS" Task Team.
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s.
Captain Cowboy Maluleke came back to where we were gathered to collect us to the identified

place of the suspects and said that he left Cst. Leburu Radebe and W/O Jawuke to observe the

car which was standing or parked outsfde the suspect's house. While Captain Cowboy Maluleke

was still informing us how to drive to the shack, Cst Radebe called him and said that we should

hurry and come because they have already arrested the suspects.

6.

On our arrival where the suspects were arrested, Captain Cowboy Maluleke searched the men
and took their passports. We found four (4) A/Men lying down and the two policemen from
Zimbabwe said that the four men were their suspects who robbed and killed a police Colonel in
Bulawayo.

7.

The four arrested Zimbabwean men were asked about the outstanding suspects and there was
address to be visited and that address was shown by a suspect who was with Captain Cowboy
Maluleke and we all followed Captain Maluleke to trace the outstanding suspect.

8.

On our arrival at the pointed address at Meadowlands, we found the wife of the wanted
suspect and she said that it was a while that her husband did not come home and she did not
know where he could be found. We search the shack but also nothing was found. We then
met next to the road in Soweto and Captain Cowboy Maluleke said the suspect should be
detained at Orlando SAPS as illegal Immigrants and not as wanted in Armed Robbery and .
Murder in Zimbabwe.

9.

On 2010-11-23 I was called by W/O Makwe that we should meet at Shoprite of Diepsloot to go

and trace the outstanding suspects in the Zimbabwe Case. On our arrival at Diepsloot Shoprite,

Captain Cowboy Maluleke briefed us that the first four suspects that were arrested on 2010-11-

05 were killed by police in Zimbabwe and that Zimbabwe is not like South Africa because if you

kill a police official there you got killed too.
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10.

I started being worried that people that we arrest In South Africa hoping that they will get fair

trial got killed In Zimbabwe and that wasnot what I wanted. Captain Cowboy Maluleke,

Constable Campbell and Constable Leburu-Radebe wentto Identify the place orthe outstanding'

suspect and they returned after ± 30 minutes and took us to the Identified address.

11.

The wanted suspect was not found at the given address but a woman who was found there did

show us another address and the suspect by the name of Prltehard Tshuma was arrested.

12.

' " : ' j ) The suspect Prlchard Tshuma was searched by Captain Cowboy Maluleke and thereafter we
drove to Fourways Shopping Center where we met on the first operation on 2010-11-05.
Captain Cowboy Maluleke then requested Constable Campbell to go and detain the suspect at
Alexander SAPS. Captain Maluleke wrote the particulars of the Zimbabwe Case In Const
Campbell's diary and he said that they must be detained on that Zimbabwe Case and not as
Illegal Immigrant like the first four suspects who were detained at Orlando SAPS.

13.

I was later Informed by Warrant Officer Makwe that the four suspects who were detained at

Orlando SAPS were transported to Messina by Captain Cowboy Maluleke and handed over to

Zimbabwe Polfce. That was illegal operation conducted by Captain Maluleke but I believe he

was sanctioned by his superiors. He should not have handed the suspects to Zimbabwe PoRce

himself because there are extradition regulations in South Africa that should have been,

followed. The suspects who were killed In Zimbabwe would be alive If Captain Cowboy

Maluleke did not conduct his own illegal extraditions.

14.

Major General SIblya who is the commander of Captain Cowboy Maluleke should BISO have
intervene in such situation but It seemed he enjoy the work done by his Juniors and condone i t
I would like to further say that Major General SIblya enjoyed when suspects were tortured and
he was always encouraging us to torture suspects when working at TOMS" Task Team. He
uses to say suspects were drinking "muti" when they were tortured or suffocated by plastic

bags.
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• I

I know and understand the content of this declaration.

I have no objection to the taking the prescribed oath.

I consider the prescribed oath to be binding to my conscience.

I certify that the above statement was written by me and that the deponent has acknowledge

that he knows and understand the contents of this declaration. This statement was sworn

before me and the deponent's signature was therefore placed in my presence at Pretoria on

2012-05-02 at 15:0D.

COMIvti5SK3NER OF OATH

ALFRED BOTSOTSO MOUKANGWE

SOUTH AFRICAN POUCE SERVICES

PROVINCIAL DETECTIVES

MPUMALANGA

COLONEL
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• * .- - * • • . * *

PETBOS JAWUKE 38 years old ID: 740929 5330 084 residing at no S778A Zone 5 DIepkloof Mpendulo Street
Soweto with Telephone number: 078 3313282. States under oath in English

1.

I am No: 186SS40-3 Warrant Officer In South African Police Service stationed at Crime Intelligence at No:
01 Ndaba Drive Protea Glen Soweto.

During October 20101 was nominated to be part of Task Team called TOMS' in Gauteng Province and
the team operated under the command of Major General Stblya who is the OPCI Head in Gauteng
Province.

On 2010-11-G5 in the evening I received a call from Warrant Officer Makwe that our comman der Major
General 5ibiva wanted all TOMS' members to meet in Fourways because the was a Colonel who was
murdered. I drove to collect Warrant Officer Ndobe and rush to Fourways to meet with other members.
On arrival at Fourways Warrant Officer Makwe instructed me to join Captain Cowboy Maluleke and
Constable Leburu Radebe to identify they suspects address.

4.

On arrival at the identified house we found a car standing or parked outside the house but there was
nobody instde the car. I then held observation with Constable Leburu Radebe and Captain Cowboy
Maluleke went back to where we met to collect other members. Before Captain Maiuleke could return
with other members, the four men come to the vehicle and we arrested them, we ordered the four men
to lie down and Constable Radebe called Captain Maluleke and informed him that we have executed the
arrest. The four suspects were then searched by Captain Maluleke and their passport confiscated. One
of the four suspect said that he was to show the outstanding wanted suspect at Meadowlands and we

' — "'• i\ followed Captain Maluieke's car. On arrival at Meadowlands the suspect could not be found and his wife
"^ said that it was long that her husband went away and that she did not know his whereabouts.

The suspects were then detained at Orlando Police Station as Illegal Immigrants but not on the

Zimbabwe murder case as Indicated at the beginning of tracing them.
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6.

On 2010-11-23 the second operation was arranged and I also got trie call from Warrant Officer Makwe

that our Commander Major General SIbfya wanted us to meet at DIepsJootShoprite. I also participated

in the second operation but I did not collect Warrant Officer Ndobe on the second o'piraVfonTMsJor

GeneratelblyVwas also present on the second operation but the two police officers from Zimbabwe

were not present

7.

We went to Dfepsloot and the suspect was not found at the pointed house but the woman who was
found there took us to the other house further were one African male Prltchard Tshuma was found and
arrested For murder of the Colonel In Zimbabwe.

8.

The suspect was then taken to Alexander Police Station by Constable Campbell and detained there on
the Zimbabwean murder case and not as illegal Immigrant like the first four suspects who were detained
at Orlando Police Station In Soweto.

9.

On the second meeting on 201D-11-23 before we could start with the operation we were briefed by
Captain Mafuleke that the first four suspects that we arrested on 2010-11-05 were killed In Zimbabwe fay
the Zimbabwean police. He said that It was a good thing because Zimbabwe Is not like 5outh Africa
where we play with criminals who Mils policemen.

10.

On 2011-03-291 was sick and I did not go to work. During that day I got message from Constable
Campbell that he wanted us to meet so that he could brief us about.the meeting that was held in Major
General SIblya's Office at Park Town that day. I met with Constable Campbell and he said Major General
Siblya told them that they have obtained warrant of arrest for Lieutenant General Mdlufl and that he
was Just waiting for President to give him a go ahead. Constable Campbell further said that Major
General Siblya instructed them to go to Vosloorus and harass Colonel Killer Ximba and disarm him while
still with Constable Campbell, I got a call from Warrant Officer Makwe that Major General Siblya wanted
us to meet at Vosloorus and I told Warrant Officer Makwe that I was 111 and that I will not participate In
illegal activities of harassing another policemen.

Warrant Officer Makwe was very angry that I told him that I would not participate In unlawful

procedures of harassing and disarming Colonel Ximba, and he dropped his phone at my ears. He phoned

again after a while and asks me what I was saying and I told him that I know that his phone was on a

speaker and I did not want to speak with him anymore. Warrant Officer Makwe said that what he was
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telling me It was an Instruction from Major General Slbfya and it must be carried out, after I refused to
go to disarm and harass Colonel Killer Xtmba a case docket was reglsted agafnst me that I wanted to kill
Major General SIblya.

I know and understand the content of this declaration. .

• • I fiaVe rid objection to the taking the prescribed oath.

I consider the prescribed oath to be binding to my conscience

I certify that the above statement was written by me and that the deponent has acknowledge that he
knows and understand the contents of this declaration. This statement was sworn before me and the
deponent's signature was therefore placed In my presence on 2012-05-02 at Pretoria at 15-30.

COMMISSIONER OF OATH

ALFRED 8OTSOTSO MOUKANGWE

SOUTH AFRICAN POLICE SERVICES

PROVINCIAL DETECTIVES

MPUMALANGA

COLONEL

4/1/
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DESMOND CAMPBHL 41 Years Old Id No. 710S07 5191080 residing at no. 20 Second Avenue

Alexandra Township, Johannesburg tel. no. 082 822 7199 states under oath In Englfsh:

L
J>

I am no. 0538037-S'a Sergeant In SAPS Stationed at Crime Intelligence Offices at no. 1 (one)

Commissioner Street Johannesburg with teL no. (Oil) 497-7125.

2.

On 2010-11-05 in the evening I was part of the police officers who met at Fourways Shopping

Center to assist two Zimbabwean Police Officers to trace their suspects who were wanted for

Armed Robbery and Murder of a Police Colonel. The Instruction from W/O Makwe was that

Maj. General Sibfya wanted ail "TOMS" Tasfc Team members to conduct that operation. On my

arrival at Fourways Shopping Center I found other Task Team members already there. W/O

Makwe Informed us that the two men who were with us were police officers from Zimbabwe

and were from Lt. General Dramat Office and Lt General Dramat wanted us to assist them. Maj

General Sibiya was also present leading the team.

Captain Cowboy Malufeke and W/O Jawuke, Cst Leburu Radebe went to identify the address

and thereafter Captain Cowboy came back to show us the way and while busy talking to us

Constable Radebe called Captain Cowboy Maluleke and said that the suspect were already

arrested. We then drove to the said address and on our arrival we found four suspects lying

down; Captain Cowboy Maluleke then searches the four suspects and took their passports and

cellphones. One of the four arrested suspect said that the other outstanding suspect was in

Meadowfands, Soweto. We followed the vehicle of Captain Maluleke to Meadowlands but the

suspect could not be traced. The search was done at the suspect's shack but nothing was

found.

4.

After searching the shack at Meadow/lands, Captain Cowboy Maluleke paraded us on the street

at Meadowlands and said that the suspect should be detained at Orlando SAPS as Illegal

Immigrants and not on the Murder and Robbery Case of Zimbabwe. I did not know why

Captain Mafufeke said we should detain suspect as Illegal Immigrants because they were said to

be suspects in a Murder case of a Police Colonel in Zimbabwe.
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5.

On 2010-11-231 received a call from Sergeant Yende that I must collect him for the operation to
trace outstanding suspects in a Murder and Robbery case of Zimbabwe. On our arrival at the
meeting point, Captain Cowboy Maluleke Informed the parade. That the four men that we
arrested on the first operation were all killed by police in Zimbabwe and thaf s good because In
Zimbabwe is not tike South Africa where we play games with criminals.

6.

On the second operatfon i went together with Captain Cowboy Mafuleke and Constable Radebe

to identify the hiding place of the suspect and return after a while to the other group to inform

v them that we have already found the hiding place of the suspect We did not find the suspect

' ' £\ at the house that we Identified as hiding place but one African Woman who was found there

took us to another house and in that house the suspect Pritchard Tshuma was found and

arrested. Captain Maluleke was the arresting officer. Captain Cowboy Maluleke Instructed me

, Sergeant Yende and Captain Nkosi to go and detain Pritchard Tshuma at Alexandra Police

Station, I then asked Captain Maluleke to sign my diary in the presences of Sergeant Yende and

Captain Nkosi and to provide me with a case number which he did as Murder and Robbery

Zimbabwe CA5E348/11/2010. On my arrival at the Alexandra SAPS, I completed SAPS M{a) of

Pritchard Tshuma and Captain Nkosi detained the suspect and completed SAPS 10.

7.

On 2011-03-291 was called by W/O Makwoe that MaJ. General Slbiya is calling us for a meeting
at Park Town. On my arrival I found W/O Makwoe, W/0 Mokwena, C5T Nkabinde, CST Plaaijtie,
CST Radebe sitting In the boardroom. W/O Makwoe went to call Maj.General Sibiya, when

) Maj.General Sibiya arrived he told us that he (Slbiya) has secured a warrant of arrest for

f > < ^) Lt.General Mdluli and that we should go to Vosloorus and harasse Colonel Ximba and disarms
"* him. Colonel Ximba should feel that the HAWKS Is there. Maj.General Sibiya was then called by

Maj.General Toka and meeting was adjourned.

8.

I then called my other colleagues Bongani and Jawuke and we met at Xavler Nandos and I
informed them that instruction was given by Major General Sibiya that we should start
harassing Colonel Ximba. I was totally against that and so was my other colleagues Bongani and
Jawuke. Maj.General Slbiya said he was waiting for approval from the State President to
execute the warrant of arrest for Lt Genaral Mdlulf whom he accused of being the one who
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zs/07/iy

spoiled Colonel Killer Ximaba. MaJ General Sibiya was very autocratic to us and there was no
way one could correct him even if he was doing wrong things. Most suspected foreigners were
detained as illegal immigrant after being tortured to confess armed robbery cases In South
Africa and if they could not be linked they got deported by taking them to Messina and handed
over to Zimbabwe Police without necessary deportation and extradition documents.

09

I further state that after I refused to take instructions to harass and disarm Colonel Ximba, (
received a call from W/O Makwe intimidating me that if I fail to carry orders there was going to
be a war and he drop the phone on my ears.

• * ? , 10.
J) The case of conspiracy to kill MaJ.General Sibiya was open against me and W/O Jawuke. This

was a false allegation against me because I failed to carry orders. I was later called by
LtCoIonel Lebeya who introduced himself as an investigating officer to the case of conspiracy
to kill Mj.General Sibiya, I was not informed up until now what happened to the case.

11.

I know and understand the content of this declaration.

I have no objection to the taking the prescribed oath.

I consider the prescribed oath to be binding to my conscience
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I certify that the above statement was written by me and that the deponent has acknowledge

that he knows and understand the contents of this declaration. This statement was sworn

before me and the deponent's signature was therefore placed In my presence at Pretoria on

"2012-05-02' at 15:00. ' "

.

COMMISSIONER OF OATH

ALFRED B0TSOT5O MOUKANGWE

SOUTH AFRICAN POLICE SERVICES

PROVINCIAL DETECTIVES

MPUMALANGA

COLONEL
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Print this pace <#\ \

Sent to die
Shocking fate of suspects in alleged rendition deal
with Ziiii cops
Oct 23, 20111 Special report by Investigation staff

Hawks and SA police arresting suspects and sending them overthe borderto be
murdered.
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TlmesUVE. Print Article

" They said they are going to kill us for murdering a policeman [and] they'll start by
chopping off our hands and feet"'

SENIOR officials in the Hawks and SA Police Sen/ice are conducting illegal "renditions" with their Zimbabwean
counterparts - by arresting "suspects" and illegally sending them across the Beit Bridge border to be murdered.

Explosive intelligence reports - listing at least three deaths - are understood to be In the possession of Minister of
Police Nathl Mthethwa.

http:/MrwwJimesIive£azfl/|<x«l/2011/ia/Z^erf-to<I^
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They detail a "renditions" operation led by officers reporting to Hawks boss Anwa Dramat and Gauteng police
commissioner Ueutenant-General Mzwandlle Petros.

Rendition is the illegal kidnapping and transfer of a prisoner from one country to another.

Dramat yesterday confirmed that at least three Individuals Identified by the Sunday Times as having been
"renditioned" to a grisly fate In Zimbabwe were, In fact, taken across the border by the police. But he claimed
they were properly "deported". He was unable to provide any documentary proof of this.

In just one case, the Sunday Times has evidence that Zimbabwean Witness Ndeya, 26, who was suspected of
shooting a policeman in that country, was "renditioned" by the Hawks and then murdered, apparently by
Zimbabwean police.

The occurrence book at Soweto's Orlando police station confirmed that Ndeya was arrested, along with his
nephew and two friends, for being "Illegal immigrants" on November 5 last year.

But, unlike other Illegal Immigrants sent to LJndela detention centre, police records show the four men were
discharged at 11;55am on November 8 and driven to the Beit Bridge border by police.

In a sworn statement by one of the four, Shepard Tshuma, he named General Shadrack Sibiya and Captain
Cowboy Maluleke as having arrested them.

The Zimbabwean police met their South African counterparts at the border and, according to Tshuma, "told us
that we are under arrest for the murder of police officers".

Tshuma and Ndeya were detained at a Bulawayo police station before the former was released a week later.

A few days later, Tshuma said, the Zimbabwean police told the family'"that Witness Ndeya was killed by other
police officers'1.

Ndeya's death certificate confirmed he died at "Hippo Valley Farm" In Bulawayo on November 20, with the cause
of death listed as "multiple gunshot wounds".

Tshuma, along with the other two surviving "renditioned" suspects, are now hiding in South Africa, after allegedly
being threatened by Maluleke.

This week, the Sunday Times met the three at a secret location. They said they feared being "deported and
murdered".

Tshuma said: "As soon as we were handed over to the policeman, they said they are going to kill us for
murdering a policeman [and] they'll start by chopping off our hands and feet."

The Sunday Times is aware of several other individuals who have also been renditioned to Zimbabwe.

In another case, intelligence reports say Pritchard Tshuma, 24, was arrested in November last year for "murder
and robbery" In Alexandra in Johannesburg and "deported" to Zimbabwe. He has since gone missing.

Another man, Gordon Dube, was arrested In Dlepsloot and "renditioned" to Zimbabwe, where, sources say, he
was killed by police after first having his hands chopped off.

Dramat confirmed that Ndeya, Dube and Tshuma were "all arrested as illegal Immigrants" and were "deported

But he denied these were illegal renditions, saying everyone "followed protocol", whereby deported individuals
must be handed over to an Immigration official from Zimbabwe.

His spokesman, Mclnlosh Polela, said: "At no point did we simply hand over people to authorities with
immigration official present], because that would constitute rendition."
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This, however, Is contradicted by Tshuma's statement. He said: "We passed the SA side of the border, and we
parked the car inside... I saw five African males jumping out from their cars, and they Introduced themselves as
Zimbabwe police officers ... [who] told us we were under arrest for [the] murder of police officers,"

Such behaviour is a contravention of the Immigration Act and flouts a "special dispensation" by the government
at the time that prevented Zimbabweans from being deported from South Africa.

The high court also recently ruled that authorities "acted unlawfully" in extraditing someone without guaranteeing
they would not face death.

Dramat said: "We are not aware of what happened to them in Zimbabwe. It is not our mandate to do follow-ups
on deported [people]."

Zimbabwean police spokes-man Giver Mandlpaka said he "can't confirm or deny that Ndeya was arrested or
killed".

General SIblya, who agreed to meet the Sunday Times, but later cancelled, said: "I don't know [Ndeya, and] I'm
not In a position to sanction this."

General Petros said he "did not sanction, neither did [I have] knowledge of any illegal renditions".

Captain Maluleke refused to answer questions.

- O O D -

-^ 4/4
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Office of the
National Director of Public

Prosecutions
tvUJlONAL PROSECUTING AUTHOWTY

South Afrtei

TO:

AND TO:

FROM: •

SUBJECT: *'

DATE:

INTERNAL MEMORANDUM

MR M.S.O. NXASANA
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

ADV. N JIBA
DEPUTY NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

ADV.AMOSING

HEAD: SPECIAL PROJECTS DIVISION

PROJECT X CASE - RENDITION

12 NOVEMBER 2013

Dear Mr Nxasana and Adv Jiba

1. PURPOSE

The purpose of the memorandum Is to provide a detailed report on the progress of

the investigations conducted by the IPID as requested by Adv. Jiba. The matter has

been recently reported in the media and I believe that the NDPP has been

furnished with an unsworn statement by General Dramat concerning the matter. It

is necessary to provide the background and detail of this investigation in order to

enable you to make Informed decisions thereon.

2. BACKGROUND

I attached hereto our previous memoranda to Adv Jiba wherein the background of

the matter appears marked Annexure "A" and "B". In addition and in light of the
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allegations of a "smear campaign" made by General Dramat in the afore-

mentioned statement and the speculation and comments in the media following a

leakage of the information In the docket to the media,! would like to point out that

the Civilian Secretariat in the Office of the Minister of Police had initially conducted

its investigation Into the allegations of Rendition of Zimbabwean nationals following

an exposition in the Sunday Times during 2011. Various questions were also posed

In Parliament at thB time. The SAPS, and In particular the DPCI, had responded to

the media expose and parliamentary questions and gave a certain explanation^ '

which the Civilian Secretariat found unsatisfactory. A thorough Criminal

Investigation was called for by the Minister's office. The Minister of Justice and

Constitutional Development, the Honourable Jeff Radebe is also on record, when

he, among other occasions, addressed the conference of Senior Managers of the

NPA during 2012, calling for these allegations to be investigated and thereby

reflecting the Governments concern with the allegations.

The Special Projects Division was requested to provide the necessary guidance to

the investigating team, whose investigations are not yet complete as at the writing

of this memorandum, but have nevertheless provided a clearer picture of what may

have transpired during these operations conducted by the DPCI. Adv B Moeletsi

and writer were responsible for providing the guidance to the investigators.

3. SUMMARY OF FUTHER EVIDENCE

Significant progress was made by the investigating team since July 2013. In

summary the following evidence was obtained:

• Statements on various members who participated during the first arrests In

November 2010. Of significance is that these confirmed for the first time that

the operation was carried out in connection with the murder and robbery

case that took place in Zimbabwe and also the presence of Zimbabwean

police officials during the operation and not, as previously reported by the

DPCI, that they were merely investigating serious violence crime suspects,

who, because they could not be linked to specific crimes, ended up being

deported because they were illegal in the country.

Project X Ci«» - Rendition
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• Statements obtained from members involved during the events of January

2011 when a further two people were arrested on 12 January 2011 and

again on 26 January 2011, respectively and both handed over to the

Zimbabwean police on 28 January 2011. These, for the first time, included

statements of members of Crime Intelligence Gathering (CIG) of the Pretoria

office, who seem to have been used to assist during these latter operations

in January 2011. Evidence shows that these CIG member were carrying out

their normal duties of tracing most wanted suspects around the Wierda Brug

s~\ policing area, of which a person by the name of Gordon Dube was at the top

w "' of the list This person happened to be one of the outstanding people that

were sought by the Zimbabwe police regarding the Incident. These CIG

members were approached by Col. Maluleke (Maluleke), who was leading

this initiative to trace and arrest those Involved in the Zimbabwe incident,

since the suspect Dube was also sought by Maluleke. Through use of

sources the CIG members managed to trace Dube in Diepsloot and he was

arrested on Wierda Brug cases, including for murder and robbery. He was

shot during the incident and an unlicensed fire- arm was seized during the

arrest. Other suspects were also arrested with Dube. All suspects were taken

to Wierda Brug Police station and charged. They made their appearance in

the Atteridgeville court on these charges and the case was remanded to 28

X0 . January 2011. They were naturally kept in custody. It transpires that Dube

w did not attend the first appearance as he was receiving treatment for the

gunshot injury, but he was nevertheless required to attend the next court

appearance. 4

• Due to the successes made by the CIG members in arresting Dube, they

were requested by Maluleke to also trace Nyoni, who was the last person on

his list Through making use of the same source the CIG members managed

to trace Nyoni to an address in Diepsloot. Maluleke was informed and

arrangements were made to arrest him, using this time the TRT unit of

Johannesburg, which had been based in and around Diepsloot due to

xenophobic violence at the time. This person was arrested on 26. January

Project X Cut-Rendition
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2011 and transported directly to the offices of the DPCI head office in

Silverton, Pretoria by some of the members of the TRT unit Upon arrival, all

the members were allegedly addressed by General Dramat and thanked for

their efforts. Photographs were taken of the group. Two members of the

Zimbabwean police were present throughout this operation driving a white

BMW with Zimbabwe registration numbers and are visible on photos taken at

DPCI head office. A braai was organised in honour of all members who

participated in the operation. Nypni was taken to the Moot police station and

detained there. The entries in the record books of the police station reflect

that he was detained- for fraud. The records also show that he was booked

out on 28 January 211 by Maluieke to be transported to Beit Bridge border

post. The reference to Fraud allegations is significant, as another docket'was

traced which was a fraud docket registered at Silverton police station with the

suspects being Johnson Nyoni and Gordon Dube, similar names to the

people handed over by the DPCI to Zimbabwe Police. It looks like it was

intended to confuse. This is being probed further through interviews of the

Investigating officer and the suspects of this Silyerton docket, which was

mysteriously never taken to court.

• , On. the day that Dube was due to appear in court in Atteridgeville

(28/11/2011) he was booked out of prison by the investigating officer from

Wierda Brug, one Leon Meyer, but Instead of court, he was handed over to

Maluleke on the tatter's insistence, stating that the suspect Dube is to be

transported and handed to the^ Zimbabwe police to be dealt with there. He

further informed the investigation officer that he will make arrangements with

the prosecutor to withdraw the case. Further details as to what happened

with the SA case In Atteridgeville are still being followed up. The evidence

further shows that both Dube and Nyoni were transported together to the

border and handed over to the Zimbabwe police. Maleleke made an affidavit

at the time in which he stated that the suspect Gordon Dube was handed

over to the Zimbabwean Government through "Immigration Related Matters"

and that he was sentenced to life Imprisonment by the Zimbabwean

Government and will never be back in South Africa. This affidavit is

presumably intended to close the cases against Dube in South Africa.

ProJactX Csn - Rendition
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• The firearm seized during the arrest of Dube was Identified as the firearm

that was robbed from the Zimbabwe Police Colonel killed during the robbery

incident in Bulawayo. It had been sent to. Ballistics in South Africa in the

normal course, but was later fetched from Ballistics on Instructions of,

Maluleke and handed over by Maluleke to the Zimbabwe police on the day of

Nyoni's arrest The handing over Is also captured on photographs.

r

• The CIG members were commended by a letter from the DPCI directed to

among others the Head: Crime Intelligence, Lt. Gen Toka. Furthermore A

letter from the Zimbabwean Police Provincial CID directed to The

Commander Criminal Investigations Unit, SAPS dated 14 March 2011

commending the four members of the CIG for the assistance in the tracing

and arrest of Dube and Nyoni. This furthermore was referred to the Office of

the then Provincial Commissioner, Gauteng, Gen. Petros, who gave out

letters of commendation to each of the four members Involved.

Documentary evidence recovered from the laptop used by Maluleke at the

time and which had been formatted and decommissioned, further provided

evidence and insight into what transpired during these operations. These

show that the Zimbabwe police visited the DPCI and had a jneeting with

General Dramat on 5 November 2010. Following on the meeting Maluleke

was tasked to carry out the operation to trace the people said to have been

Involved in the incident In Zimbabwe as he is shown to have done

(interestingly Maluleke was promoted to his current rank after these events

as he was a Captain at the time of the operations). This visit is corroborated

by the evidence of the member who worked at the border and related the

story of the Zimbabwe police entering the country to see Dramat, whereupon

he had called Dramat to confirm. Proof of such a call to Dramat's official cell

phone can be found from the telephone records of the witness's office and

on Dramafs cell phone records. The meeting with Dramat is also'

corroborated by an affidavit of the then SAPS spokesperson, Mclntosh

Polela, that he was Introduced to Zimbabwean police members, who were
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having a meeting with Dramat by Dramat himself. He also did enquiries

subsequent to the events reported in the Sunday Times during 2011.

4. OUTSTANDING INVESTIGATIONS

As can be seen from the above there are still some investigations outstanding.

These include among others the reports of the analysis of the cell phone records

are still outstanding. So is the report on the analysis of the vehicle tracking

information of the members involved during the operations. It should be stated as

well that there may be much evidence available, to which the investigating team is

unable to obtain, due to non-cooperation.

Maluleke has been approached for a warning statement, but requested that written

question be directed to him. This was done, but he has not yet responded. Other •

members warning statements are outstanding, including members from TOMS

Gauteng who have not yet submitted any statement of any kind".

General Dramat also was approached for his warning statement and requested that

he first consult with his legal representative. He was afforded the opportunity, but

however submitted an unsworn statement in which he accused the investigation of

an ulterior motive. He indicated that he will only respond if he is supplied with a "list

of questions and a "proper and transparent summary of the merit and demerits"

against him. He alleges that the case Is a "smear campaign" against him for cases

that the DPCI is involved In and requests that the "NDPP himself and/or a duly

delegated senior advocate who has not been involved In any of the matters

which my unit has or is dealing with and, which have- been rather

controversial in recent times, be involved In decision- making process as to

whether there Is merit In pursuing a prosecution against me". He furthermore

wants somebody who has "no vested interest in the outcome of the decision

against him" to decide the matter. Although it is not clear to me which matters he

is referring to, it can safely be assumed that it is a reference to among others the

Mdluli matter. There may be others. The statement of Dramat is marked Annexure

• /
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A further incident Involving a Zimbabwe national, Moyo, who was charged In South

Africa for various bank robberies was allegedly also the subject of a Rendition, this

time from Zimbabwe to South Africa. This apparently happened durirjg May 2011,

after Moyo had escaped from SA to Zimbabwe, The very same Maluleke was

pivotal in securing his return. This is also still under investigation.

Another unrelated Incident of cooperation involving the above- mentioned CIG

members are noted In the letter of commendation from Zimbabwe. It Is not yet clear

what assistance was rendered during this incident

5. DISCUSSION AND RECOMMENDATION

In summary, the facts of this investigation show that a robbery Incident took place in

Zimbabwe, which led the Zimbabwe police to approach the DPCI to assist in

capturing these suspects, who were allegedly in SA around Diepsloot and Soweto

and handing over to them. It is not clear in terms of what authority the DPCI carried

out the instructions as they have refused to explain their actions. In terms of the

SARPCO agreement, to which South Africa and Zimbabwe have acceded to, law

enforcement authorities of both countries are obliged to assist one another in

criminal investigations. However this agreement does not provide for the

circumventing of legal extradition or Mutual Legal assistance process provided for

in law. Although there is no Extradition treaty between the two countries concerned,

there are many cases recorded since 2010 to date where the countries have

cooperated in the arrest and extraditing of suspects between the said countries

through a legal court process. To use deportation as an alternative to following the

legal process does not make the acts lawful.

The first operation (during 5-6 November 2010), four people were arrested. Two

were release (although also illegal foreigners just as the other two) and the two

were taken to the border and handed over to the Zimbabwe Police. Deportation

documents were forged to make It look like a deportation, even though there was a

moratorium against deporting Zimbabwe nationals at the time. Allegations of

assault and theft of cell phones and cash are also levelled against the members
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Involved, in addition to the unlawful arrest and detention and handing over (which

amounts to kidnapping).

The second Incident occurred on 22 November 2010 when Prichard Tshuma was

arrested and detained at Alexandra police station and taken to the border the

following day to be handed over. No attempts to make it look like a deportation can

yet be traced, it is also not certain whether the person is alive or not

The third incident refers to the arrest of Dube and Nyoni who were both handed

, s**\ over to Zimbabwe police on 28 January 2011, 'thereby concluding all suspects

IP * sought in connection with the robbery incident ih Zimbabwe. In total therefore seven

people were arrested and five handed over to Zimbabwe Police contrary to a lawful

process. In addition to the already mentioned charges, charges of defeating the

ends of justice can be brought iro Dube's removal from the court roll and the firearm

exhibit being handed to Zimbabwean Police.

Whether the evidence contained in the case docket to date is sufficient to secure a

conviction is something that will have to be decided after a careful and independent

assessment of the totality of the evidence. One thing is very clear though and that

is that the explanation provided by the DPCI when the matter first surfaced Is far

from the truth as revealed through this Investigation.

I trust that you will find the above in order.

Kind regards.

ADV A MOSING
HEAD: SPECIAL PROJECTS DIVISION
OFFICE OF THE NDPP

Pro]ectXC««i-Rendition
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Office of the
National Director of Public

Prosecutions
NATIONAL PROSECUTING AUTHORITY

Sajlh Afriu

FROM:

TO:

INTERNAL MEMORANDUM

ADV A. WIOS1NG

HEAD: SPECIAL PROJECTS DIVISION

ADVNJIBA

DEPUTY NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

AND TO:

SUBJECT:

DATE:

ADV A CHAUKE

DPP: SOUTH GAUTENG

PROJECT X:

13 FEBRUARY 2014

PURPOSE
The purpose of this memorandum is to provide a summary of the facts and

evidence in the matter for the Director of Public Prosecutions: South Gauteng to be

able to make an informed decision regarding the prosecution of the matter.

BACKGROUND

The investigations has now been finalised and a report from the IPID has been

submitted for purposes of considering the merits of the case. The case docket

comprising of two lever arch files, together of other files containing the cellular

phone data and evidence obtained from a computer belonging to the DPCI, is also

enclosed.
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3. SUMMARY OF FACTS »

3.1 The first police operation took place on the 5th November 2010 where four

Zimbabwean Nationals (Victims) were arrested in Diepsloot and detained at the

Orlando Police station in Soweto. The operation was conducted by DPCl Head

Oifice and DPCl Gauteng Provincial office (TOMS). It is also alleged that they were

accompanied by two Zimbabwean police officials. Members were informed during a

briefing meeting that they were tracing suspects who had killed a Zimbabwean

police Superintendent in Zimbabwe and that the operation was sanctioned from

DPCl head office by Lt. General Dramat (Dramat) himself. The four victims were

traced to an address in Diepsloot and arrested. The victims were assaulted and

their properties, i.e. cell phones and cash taken from them and not booked in SAPS

registers during arrest. After the four victims were booked into the cells in Orlando,

one of the victims was taken out in order to trace further victims, among others a

person by the name of John around Soweto. This victim could not to be traced and

the other victim was returned to the cells at Orlando Police station. They were

detained over the weekend as illegal immigrants and on the morning of 08

November 2010 the victims were booked out of the police cells by Col Maluleke

(who was a captain by then) of the DPCl Head office indicating that they were to be

transported to Beit Bridge border post. Two of the victims were released near

Diepsioot and the other two were taken to Beit Bridge border post and directly

handed over to a contingent of the Zimbabwe police who was waiting for these

victims to be delivered. One victim was released by the Zimbabwean police after

about 11 days in custody, being tortured. He later returned to South Africa where

he has reported the ordeal in an affidavit and is currently kept at a safe house

under witness protection. He reported that his compatriot was killed while in police

custody in Zimbabwe by a hail of bullets and that he attended the funeral of the

person.

3J2 The second operation was conducted on 22/23 November 2010 by the same police

units. One victim (Pritchard Chuma) was arrested in Diepsloot and detained at

Alexandra police station. The next day on the 23 November 2010 Warrant Officer

Selepe of the Gauteng TOMS unit of the DPCl, on instructions of Col Maluleke

booked out the victim and transported him to Beit Bridge border post accompanied

by Col Maluleke, where he was handed over to Col Maluleke at the border and the

victim has never been seen since. It is presumed that he also died in'Zimbabwe

PROJECT X-FINAL

RJM-0872



police custody. This victim was booked in at the police station under reference of a

Zimbabwe police reference number.

3.3 A third operation was carried out by Col Maluleke with the assistance of the CIG

members of Pretoria. It appears that Col Maluleke approached the Wierdabrug

crime intelligence officers (CIAC) seeking information pertaining to the whereabouts

of two suspects, namely Gordon Dube and Johnson Nyoni. Coincidental^ the CIG

of Pretoria were also carrying out a search for most wanted criminals in the

Wierdabrug policing area of which Maluleke's suspects were on the wanted list. Col

Maluleke requested the CIG members to assist him in tracing these suspects. The

first suspect/victim (Dube) was traced by way of informers at Diepsloot on the 12th

of January 2011. He was arrested together with two others in Diepsloot and

detained at Wierdabrug police station on charges of Wierdabrug case dockets,

which included murder, robbery, etc. He was shot by the police during the arrest

and a firearm was found in his possession. It was alleged that the firearm was the

very same firearm that was robbed from the Zimbabawe Police Superintendent that

was killed in Zimbabwe. The two suspects arrested with Dube appeared in court at

Atteridgevlle court, while Dube could not appear due to being treated for the

gunshot wound. The case was remanded several times and was due back in court

again on the. 28th of January 2011. On this day Col Maluleke instructed the

Investigating officer of the Wierdabrug case, W/O Meyer to release Dube into his

custody so that he can deliver him to the Zimbabwean law enforcement authorities

to be dealt with by them, instead of taking him to court. This was duly done. Col

Maluleke also instructed the investigating officer of the Diepsloot case of unlawful

possession of firearm that was seized from Dube and handed to Ballistic unit for

analysis, to retrieve same from the Ballistic unit and bring it to him (i.e. Maluleke) in

Pretoria. They complied with the instruction and received an acknowledgement of

receipt from Maluleke. Ultimately the case of the two suspects and Dube was struck

from the roll due to the court being informed that Dube was convicted in Zimbabwe

and sentenced to life imprisonment and that he would never return to the SA to

stand trial. Col Maluleke provided the I/O Meyer with an affidavit to this effect.

3.4 While the events pertaining to Dube transpired, Col Maluleke requested the same

CIG members to further assist in tracing the outstanding person, namely Johnson

Nyoni. Nyoni was subsequently traced also in Diepsloot on 26 January 2011 and

arrested by the CIG members, working with Maluleke and the TRT unit of the
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Johannesburg Centra! police station (who were seconded to Diepsloot police

station at the time and requested by Maluleke to provide support during the

operation). The victim was taken directly to the offices of the DPC1 head office in

Pretoria, where the members that participated in the arrest of Nyoni were

congratulated by Lt General Dramat Photographs depicting the members involved

in the arrest, the victim (Nyoni), two Zimbabwean police members and their vehicle,

the firearm retrieved from Dube and handed to Maluleke (still in the forensic bag)

were taken by a third Zimbabwe police official at the said DPCI head office. Nyoni

was thereafter booked into and detained at Pretoria Moot police station on a charge

°* ^rauc'> ^ e w a s ^>e n D0°ked out on the 28th of January 2011 by Maluleke and

taken, together with Dube, to the Beit Bridge border post. The entry in the registers

at the Moot police station reflects that he was booked out for the purpose of

extradition to Beit Bridge border post.

4. SUMAMRY OF EVIDENCE

4.1 The above facts are supported by the following evidence:

• Cell registers and occurrence books form the various police stations where victims

were detained;

• Affidavits from witnesses:

o Surviving victims

o Gauteng TOMS members

o CIG members

o TRT members

o Home affairs officials

o Wierdabrug police officers

o Police officials based at Beit Bridge border post

• Ceil phone records

• AVL of DPCI members vehicles

• Success reports of the DPCI

• Itinerary and travelling claims of Maluleke

• Handwriting expert reports

• Documents and emails retrieved from Maluleke's computer

• Relevant dockets and court documents

PROJECT X- FINAL
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5. ANALYSIS

5.1 The official version given by the DPCI to Parliament, the Civi l ian Secretariat of

police, the Minister of Police and even Acting National Commissioner can be

summarised as follows:

• that Maluleke was tracing suspects in connection with A T M bombings and other

serious violence crimes around Diepsloot and Soweto in the normal course of his

duties, when he arrested the first four victims in Diepsloot He could not link them

with any of the offences he investigated, but decided to detain them as illegal

immigrants at Soweto wi th a view to have them deported. H e felt they are

dangerous criminals and that it is therefor incumbent upon h im to ensure that they

are deported and not follow the usual deportation route which is to take them to

Lindela facility'by Home affairs officials, but instead to transport t h e m himself to the

border. He alleged that home affairs officials were involved in issuing the

deportation documents and detention warrants. He further al leges that DPCI merely

transported the victims to the border and that they were handed over to immigration

officers and not to Zimbabwean authorities. They further denied that they were

acting on request of any request from the Zimbabwean authorit ies. The version

entailed that all four victims were deported. No mention was made of the other

arrests and rendition of the other victims, such as Pritchard Chuma, Gordon Dube

and Johnson Nyoni. Despite further opportunity to provide an explanation in the

•-> criminal investigation, they have fai led to do so.

5.2 The investigation raises a number of issues that shows that the official version was

a mere attempt to cover up the act of rendition. Initially the DPCI conducted an

investigation, which concluded with the official version given above. This was a

superfluous investigation, whjch apparently was intended to cover up the true facts.

The evidence obtained by IPID In the docket shows that a convoy of Zimbabwe

police officials, arrived at the Beit Bridge border post and requested permission to

enter the country to see Dramat as they insisted that Dramat is aware of their

coming. The evidence shows that a member at the border phoned Dramafs cell

phone number supplied by the Zimbabwe police officials, to confirm and he was

Instructed to allow the convoy to come to Pretoria. A meeting between Dramat and'

these officials,from Zimbabwe took place in the morning o f 5 November 2010 in

Pretoria at the DPCI HQ. The purpose was to request the assistance in tracing the
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suspects connected with the killing of the Zimbabwe police officer. Maluleke was

tasked by Dramat to carry out the operations detailed above. He made use of the

Gauteng Toms during the first and second operations, but later used other units of

the SAPS as detailed above. Members of the CIG Pretoria involved during the latter

operations received letters of commendation from the Zimbabwean police authority

as well as the Provincial Commissioner of Police in Gauteng. Maluleke seemingly

was promoted as a result of his carrying out of this task.

5.3 It is therefor clear that the DPCl lied about the fact that the operations carried out

was in response to a request received from their Zimbabwean counterparts and that

<-*\ it was carried out contrary to the legal process of extradition.

r
6. CHALLENGES

6.1 The suspects in this case are police officials and are adept at keeping the truth from

corning to light. Much of the documentation is still within their domain as they were

not cooperative.

6.2 The events happened some time ago.

6.3 The involvement of other senior police officers could not be establish beyond

reasonable doubt, including the head of the DPCl Gauteng, Major General Sibiya,

who it is alleged was present during the first two operations, but the evidence is not

conclusive. He is also responsible for the TOMS in Gauteng and it is unlikely that

the operations were carried out without his knowledge. The cell phone evidence,

however, does not corroborate his presence during the operations. This can be

looked at again more closely after an expert witness has been procured to analyse

the cell phone data. This could not be done by the time of writing this report despite

it being pointed out to the investigating team.

7. RECOMMENDATIONS

The recommendation by the IPID that the DPCl carried out an illegal deportation of

Zimbabwean nationals is supported and is borne out by the evidence obtained in

the docket. Those directly implicated in the actions are the head of the DPCl, Lt.

General Dramat; Lt. Col. Maluleke; W/O Makoe, Constable Radebe and Capt.

Nkosi. The recommendation in respect of Major General Sibiya is not supported for

the reasons mentioned above. In addition to the charges mentioned in the IPID

report, we would also recommend a charge of fraud, alternatively forgery and
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uttering in respect of the home affairs documents that were submitted to the Civilian

Secretariat and others.

Kind regards

ADV B.T. MOELETSI

SENIOR STATE ADVOCATE

ADVAMOSING

SPECIAL PROJECTS DIVISION

OFFICE OF THE NDPP

PROJECT X-FINAL

RJM-0877



Office of the
National Director of Public

Prosecutions
NATIONAL PROSECUTING AUTHORITY

South Africa C

TO

FROM

SUBJECT

DATE

INTERNAL MEMORANDUM

ADV. A. M. CHAUKE ^ ,
DIRECTOR OF PUBLIC PROSECUTIONS: SOUTH
GAUTENG \y #

ADV. A MOSING r<
HEAD: SPECIAL PROJECTS DIVISIOI

DIEPSLOOTCAS 390/07/2012

14 FEBRUARY 2014 c 1 _

i&urnsi -Jar

1. Please find attached the case docket with accompanying files for your attention and

further action as discussed with the Head of NPS. The files included are as follows:

• 1 x A- section of docket

• 1 x B- section of docket

• 1x forensic report of retrieved computer documents and emails

• 1xAVL analysis * "• \f~

• 2x Cell phone data of various cell phones

• 1x Copies of Wierdabrug case dockets.

2. I trust you find the above in order.

Kind Regards

b Y r*<

ADV. A WIOSING

SPECIAL PROJECTS DIVISION

OFFCIEOFTHE/NDPP
DIEPSLOOT CAS390/07/2012

oTfjsfcoitfy
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"NMI1
Office note

IN RE: SO-CALLED RENDITION MATTER (PROJECT X)-DIEPSLOOT CAS 390/07/2012

DPP JHB REF: 9 /2 /4 /1 (2014/236)

1 . BACKGROUND-TIMELINE

a. Received internal memorandum from the Head Special Projects Division, Office of

the NDPP dated 14 February 2014. The exact date of receipt is unclear as no official

stamp or date had been affixed to this effect.

b. According to office note by adv Van Zyl SC this must have been late in February

2014.

c Before any decision could be taken by this office messrs Khuba and Angus from IPID

collected all the dockets from Van Zyl SC on 7 March 2014 and signed for receipt

thereof.

d. On 18 June 2014 Van Zyl SC phoned mr Khuba who told him that his head mr

McBride had instructed him that the dockets must be returned to the NDPP and it

was duly done

e. On 23 June 2014 Van Zyl SC once again spoke to mr Khuba who informed him that it

was never his intention to return the dockets to him.

f. On 27 June 2014 adv Mosing of the Special Projects Division of the Office of the

NDPP told Adv Van Zyl SC that the dockets were never returned to him.

g. These series of events were then brought to the attention of the NDPP by letter

dated 3 July 2014.

h. On 20 August 2014 the NDPP officially responded to the letter by the DPP Adv

Chauke, by apologying for the late response and indicating that he, the NDPP, is in

the process of considering the matter and that Adv Chauke may close his file.

i. On 31 March 2015 the NDPP wrote another letter to the DPP Informing him that he

had subsequently referred the matter to the DPP North Gauteng who recommended

that the accused including Dramat and Sibiya be prosecuted for Inter alia kidnapping

and defeating the ends of justice. The letter of the DPP Pretoria is dated 6 March

2015.

j . This letter of the NDPP Inter atia states that the matter is now returned to

Johannesburg because the matter now resorts under the jurisdiction of the DPP

Johannesburg since 1 December 2014 as from that date Diepsloot falls under

Johannesburg North (Ranburg) in terms of Government Notice No 861 of 31 October

2014. The NDPP also Indicated that further Investigation should be conducted in the

matter.

k. On 1 April 2015 the Head: National Prosecution Services (NPS) send a letter to the

DPP Johannesburg to conduct specific further investigation.

I. On 10 April 2015 Adv Chauke requested me to advise him on certain aspects after I

have looked at the documentation in this matter.

2. It is clear that this matter Is being regarded as a "hot patato" and therefore the case is being

sent from pillar to post.
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3. There are certain legal issues that need to be address before we even go to the facts of the

matter.

4. DISCUSSION OF MATTER

a. JURISDICTION

i. It Is trite law that jurisdiction cannot be conferred retrospectively.

li. When these crimes were committed during 2011 all these crimes resorted

under the jurisdiction of the DPP North Gauteng. Even the court

appearances were done at Attridgeville falling under the DPP Pta's area of

jurisdiction.

Hi. The demarcation altered the position as from 1 December 2014. It does not

alter the Jurisdictional position prior to 1 December 2014, which to my

mind remains with the DPP Pretoria. This fact cannot now conferred

jurisdiction on the DPP Jhb for all crimes committed prior to 1 December

2014 especially where decisions were previously take by the DPP Pta or

prosecutors resorting under him.

iv. Furthermore the majority of crimes were committed under the jurisdiction

of Pretoria and not Johannesburg. It furthermore seems that crucial phone

calls Implicating Dram at, were also made between Beit Bridge and Pretoria,

falling within the Jurisdiction of Pretoria.

v. We must also clearly distinguish between Court jurisdiction and Prosecutor

jurisdiction. The best way to explain this is by way of example. The Regional

Court jurisdiction is in accordance with the boundaries of the provincial

province, Gauteng. This means for instance that it will be within the

jurisdiction of the court being the Regional Division of Gauteng (meaning the

whole province). On the other hand the prosecutors' jurisdiction has been

divided with reference to the seats of the two High Courts in this province of

Gauteng. The fact that the DPP of Pta is appointed in the provincial division

of the High Court, does not give him more or concurrent jurisdiction over

the cases falling within the jurisdiction of the DPP of Jhb being the Local

Division. These areas are two distinct areas and the DPP Pta cannot overrule

decision taken by the DPP of Jhb merely because he is appointed at the

Provincial Division of the High Court in Pta. If that would have been the case,

it would never have been necessary for the DPP Pta to request permission to

centralize matters from Jhb within his area of jurisdiction. Therefore it

means that a specific court might have Jurisdiction to do the trial based on

the principal of concurrent jurisdiction but that the prosecution's jurisdiction

must also be established through with reference to the specific area of

jurisdiction. There Is no such thing as "concurrent Jurisdiction" with

reference to the Jurisdiction of a DPP. In the old days there were Indeed

instances where two cities would have concurrent jurisdiction. However at

that stage only one DPP or Attorney-General was appointed for the whole

area and the smaller area was being controlled by a Deputy who fell under

the control and supervision of the AG of DPP. That Is a totally different
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scenario than the current one. It is therefore my opinion that the DPP Pta

has no concurrent jurisdiction on any matters falling under the DPP Jhb and

that the DPP Jhb is totally independent from any interference by his

Pretorian colleague.

b. FUNCTUS OFF1CIO

i. I am also of the view that a prosecutor can very seldom resort to a claim of

befng/unrtt/s ojflclo. Prosecutors are frequently taking decisions and by

virtue of this they can alter their decision at any stage, especially in view of

new evidence coming to their attention or representations being lodged.

This happens on a daily basis at all prosecutor's offices and is nothing

strange.

H- The fact that a file has being closed therefore does not bar the DPP or

prosecutor to revisit the decision Initially taken. This can be done and in fact

is being done frequently at this office.

c. POWERS OF NDPP

i. It must be established whether the NDPP has any inherent powers to

prosecute or not Are the powers of the NDPP curtailed to reviewing

decision taken by his subordinates, the DPPs or does he possess inherent

power to prosecute,

ii. In order to answer this we must look at the relevant legislation empowering

the NDPP.

iii. The Constitution dictates in sec 179(l)(a) that the NDPP heads the national

prosecuting authority. Sec 179(2) states that the national prosecuting

authority has the power to institute criminal proceedings on behalf of the

state ect.

iv. Sec 179(5)(c) gives him the power to intervene in a prosecution and

subsection (d) the power to review any decision of a DPP after consulting

the relevant DPP.

v. The NPA act, no 32 of 1998 echoes these provisions. Sec 20 states that the

power to institute and conduct prosecutions vests in the prosecuting

authority and all subordinate officials shall exercise these powers under the

control and direction of the NDPP.

vi. Sec 22 of the NPA Act specifically deals with the powers of the NDPP.

vli. He heads the national prosecuting authority

vlii. Have authority over ALL the powers conferred or imposed by the

Constitution or any other Act

ix. It Is therefore clear that the NDPP has inherent and original powers to

prosecute,

x. Sec 22(2)(c) of the NPA act gives the NDPP the power to review a decision to

prosecute or not after consultation with the relevant DPP and after taking

representations of the accused, the complainant and ANY other person or

party whom the NDPP considers to be relevant.
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xi. The question now is whether the NDPP may consult other DPPs and not only

the relevant DPP, when reviewing the decision? In principle there can be no

objection for the NDPP in order to take a decision, to ask other DPPs for a

recommendation provided that the relevant DPP is also consulted as

required. In terms of the sec 22(3) he may even direct that an offence be

decided and prosecuted within the jurisdiction of another DPP.

xli. Sec 22{4)(a)(I) and (ii) gives the NDPP wide powers to ask for reports and

submissions from a DPP.

xiif. It therefore seems that the NDPP Is entitled to request a report from this

office in order to assist him in taking a final decision in this matter.

xiv. In para 3 of his letter to AdvChauke dated 31/03/2015, he request the DPP
to urgently advise him on his decision. Although the phrase is a bit
ambiguous it Is capable of a construction that the DPP make a
recommendation to the NDPP in the same vain as the DPP of North Gauteng
has done. This matter is one of those matters where the NDPP has to
exercise his inherent and original powers and where he should take the final
decision.

5. RECOMMENDATION

a. I therefore am of the view that this office cannot pass the bug back to the NDPP on

the score of jurisdiction or even that the DPP Pta has taken a decision because it is

clear that Pretoria only made a recommendation to the NDPP,

b. However before any decision is taken the required further investigating must be

conducted as instructed by the NDPP as well as the subsequent letter from the Head

oftheNPS.

c. The way forward is to draft a letter to the new investigating officer, apparently now

someone at the DPCI, to investigate further in line with the queries issued by the

NDPP and the NPS. How any subordinate I/O from DPCI can investigate a case

against the National and Provincial Heads of the DPCI, is beyond comprehension.
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17 A p r i l 2015

MR JULY:

MR McBRIDE:

MR JULY:

Mr McBride, my name is SANDILE JULY, I'm an

attorney conducting this interview. This is

SANDILE TOM, who is an Associate here, then we

have KWAZI BUTHELEZI, who is a Candidate

Attorney, and that is KERRY BADAL, who is an

Associate here.

Okay.

We were supposed to start this meeting at

12h00, but we are late. The reason for us

being late is that we were stuck in traffic.

We do apologise. Today is 17 April 2015, and

we are talking to MR McBRIDE.

15

20

25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

Mr McBride, I don't know how we start, but we

will tell you what we know. We have

interviewed a number of people.

I just want to mention something. In your

first communication with IPID, the email 5

didn't reach me. By the time I was suspended

you sent the next email to my work email

address, and I don't have access to it. I was

also expecting an SMS from you confirming

today, so that I could have details, because 10

I think both of you phoned me from ...

... a landline?

Yes, without a number on it.

I will tell you what happened, Mr McBride.

After I spoke to you, we then received a 15

letter which made reference to you. They then

wrote us a letter to say: We know that we are

not supposed to speak to you. That's how it

works. When you have a lawyer, we don't then

talk to you. But what has happened is this, 20

and maybe we need to explain this, we sent you

an email which you did not receive. We then

forwarded that email to your employer to say:

Listen, we wrote a letter to Mr McBride - we

didn't know that you did not receive it - but 25
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we have not received any response from him,

can you liaise with him? Apparently MR

KGAMANYANE directed him to send the letter to

ADAMS & ADAMS. Remember, we don't know for

the purposes of this interview, that you are 5

represented by ADAMS & ADAMS. Initially ADAMS

& ADAMS indicated to us that they were

representing IPID, they were not representing

individuals at IPID. Therefore, if we wanted

to speak to any person from IPID, we must come 10

through (?) . Then on 2 6 March I got a call

from MR JACQUES MARAIS, who said: When is

KHUBA coming here? I said: No, the meeting

with KHUBA is supposed to be at llhOO and the

time was 10h55. Then I said I wasn't sure 15

where he was, but we were supposed to meet

with him at llhOO. He then said he was going

to confirm his instructions with IPID. He

came back to me to say he was no longer

representing IPID. So when he said to me he 20

was no longer representing IPID, therefore the

individuals at IPID were no longer represented

by him, hence the letter to you and not to

ADAMS & ADAMS. Hence when we couldn't find

you and you couldn't respond to us, we didn't 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

•

MR JULY:

know the reason and we sent the letter to the

employer, who then wrote to ADAMS & ADAMS.

Then we received a letter from ADAMS & ADAMS

telling us that we should not have contacted

you, they have been on record several times - 5

I think MR MARAIS forgot about our telephone

conversation on 26 March, which I explained to

him.

Okay.

He came back to say today's meeting is 10

proceeding. We also thought that you would be

coming with him.

No, I think initially, from the beginning, we

had indicated that we do not require lawyers

to be present. But since I am suspended, and 15

they are acting on my behalf, I obtained

advice and guidance from them. The most

important issue was you were not in contact

with me, either via the lawyer or anybody,

because I was not receiving this stuff. For 20

me I was happy that at least you could make

contact and sort out the legal issues between

the lawyers. That was the most important

thing.

At least that has been sorted out now, Mr 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

McBride. The issue is this, you started at

IPID in March.

Yes.

If I'm not mistaken it was 3 March?

That's correct, 3 March I started, yes. 5

Yes, 3 March. MR KHUBA tells us a few days

later, which could have been 6 March, you

contacted him and asked him about the report,

and the report we are talking about is the

report in question, which is the ZIMBABWEAN 10

report. He came to you and he talked about

the report, and the following day you again

called him to talk about the report. In that

meeting it was you, SESOKO, him and. MR GLEN

ANGUS, and there was talk about the report. 15

KHUBA says he was told by SESOKO that you

wanted to speak to him, because he was

attending a conference, and you didn't have

his numbers, so you only contacted him through

SESOKO. We want to know what happened when 20

you received the report on either the 5th or

the 6th, and what happened in the meeting with

the four of you. Subsequent to that,

according to MR KHUBA, there were other

meetings. Firstly, there was an email 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

exchange about the report, and later on there

was a meeting where there was a signing of the

report.

I will answer your question. On the first

issue I was initially concerned about the way 5

I was not contacted when you started

communicating with IPID, so I mention that.

Then also the fact that a private law company

is investigating a government investigative

agency, albeit an independent one, before the 10

NPA had made a decision. Just to say that I

would have expected that there would have been

a wait, for the NPA to make a decision. It's

neither here nor there, but with the

communication problem, and then this, it was 15

a little bit of a concern to me. (External

interruption.) Is it okay if I continue

speaking?

If you can just hold on.

On my appointment I had asked for a briefing 20

on all high-profile cases, and I think it was

CATO MANOR, it was RIAH PHIYEGA's matter, it

was this one of SIBIYA and DRAMAT - I can't

remember - but I can't recall ANGUS and KHUBA

in the same meeting on this issue of DRAMAT's 25
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MR JULY:

MR McBRIDE:

case. Maybe in the CATO MANOR cases, but I

don't see why he would have been in that

meeting, because I don't think he was an

investigator in this case. He could have been

in a meeting with me, but I don't seem to 5

recall ...

Let me tell you what he says. He says he was

called into that meeting because he had raised

a number of issues. You wanted to know - you

must have thought there was something that 10

went wrong with the investigation, and then

you wanted him to also be involved in the

investigation. He was hesitant to do that,

but it did not happen in any event that he

became part of the investigation, because one 15

of the things he . raised about the

investigation was the involvement of MOUKANGWE

from Crime Intelligence.

My issue in the briefing - and I can't

remember the exact sequence of events - was 20

firstly Crime Intelligence was involved in the

case from the beginning. That's the one

issue. The second issue was that my

predecessor, Acting, MS MBEKI, had told KHUBA:

Mr Khuba, just report directly to me, don't 25
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report to . This is what I was told. Then

also that he must work with the Crime

Intelligence guy, and the Crime Intelligence

guy also linked him up with ADVOCATE MOSING.

So for me already independence in the 5

investigation was compromised, the way it had

been said. In other words, bypass the Head of

Investigations. Those were my issues.

Immediately that was my concern.

I was also concerned because it became 10

apparent that Crime Intelligence operatives

were involved in the rest of the ZIMBABWEANS

themselves. They were also involved in the

illegal repatriation. Those were my concerns.

Then I questioned, because there were many 15

people involved: Who was involved at what

stage in this crime that you mention to me,

and to what extent? I also asked: What crime

has been committed, by whom, and who was

involved in it? What are the elements of that 20

crime? That's what it was. Basically that is

how it was.

At a later stage they gave me a work session

on MARIKANA. In fact KGAMANYANE was the

investigator there. Then they briefed me 25
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MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

about CATO MANOR and its status, and so on.

PHIYEGA with LAMOER was completed. They were

waiting for a warning statement from PHIYEGA.

On this matter of HAWKS, Rendition and Crime

Intelligence, if my memory serves me correctly 5

there were some outstanding statements or

warning statements at the stage when they

spoke to me. If I'm not mistaken it could be

SIBIYA's warning statement.

Did they tell you at that time that they had 10

asked SIBIYA about his warning statement?

It's possible, yes. I can't remember the

specifics. They could have said that they

needed a warning statement from SIBIYA.

Can I also clarify this. In that meeting did 15

KHUBA indicate to you that: On 22 January I

submitted the report to the NPA?

No, no, no, no, what he did tell me was that

he was in discussions with ADVOCATE MOSING.

No, he didn't tell me, and I don't think he 20

would have - and I don't want to think on his

behalf - because the investigation was not

complete, as there were outstanding

statements. In fact, I think there was a

statement from JENNI IRISH-QUOBOSHEANE in that 25
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MR JULY:

MR McBRIDE:

ft:

MR JULY:

thing. I can't remember the context of it.

I remember after I had started, I bumped her,

and she said my guys were there - meaning IPID

people were there to take a statement from

her. I don't know if she meant then or on a 5

previous occasion before I had started with

IPID.

So he didn't express it in so many words,

that: My investigation is not complete, and

the report that you are asking for is not 10

complete?

Look, the specifics of what was discussed in

a meeting more than a year ago, where no

minutes were taken - I think it would not be

safe to rely on who said what and in which 15

context. The key issue for me, is normally

such a report, the way I understand the law,

would not come to me. It would go from the

provinces. But because it concerned two

provinces this one had to come to me, and it 20

was driven by National. So that's the issue.

Normally I wouldn't even have the report,

because reports and dockets move in every day

to the NPA, they don't come past me.

You were still explaining. . \\\ 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

On the issue of details of the discussion and

sequence of events, they were not really

important to me. We did not take minutes of

the meeting, so I can't confirm what was said.

What I know is there is one report I have 5

seen, which I have signed. The only issue on

that report was that it was badly written:

there were spelling errors, grammar and stuff

like that. There were no other issues. I

didn' t even go through any of the evidence 10

that was there. I looked at the

recommendations that were made, and the

analysis, and I signed it.

Let's make this supposition. If you knew

about the existence of the report which had 15

been given to the NPA, would you have asked

for that report which had gone to the NPA?

Well, the investigation was not completed.

That was my impression. If you recall from

the papers, we had briefed Minister Mthethwa 20

on the status of various of these high-profile

cases. It was just a status report, and it

was soon afterwards. I think I indicated in

that report that these cases were in the

process of being finalised. It's in that 25
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MR JULY:

MR McBRIDE:

information note that you will see. Just as

my memory serves me now, as you ask me

questions, I'm being reminded. Therefore, the

investigation was not complete, because in the

info note I mentioned that the investigations 5

were in the process of being completed.

If KHUBA says the investigation was completed

but there was new evidence that came up, would

he be right in that? He said: I had

completed the investigation, but there was 10

this new evidence about the cellphones in

relation to SIBIYA, which needed to be

tightened up.

From memory my understanding is that it was

new analysis of cellphone records, and 15

additional statements and warning statements.

I don't know whether I knew it at that stage

or subsequently, now that we have had a chance

to go through the report in detail because of

this unhappiness in this matter. What I must 20

also add is this, just as you get my mind

going - and I have mentioned it in the papers

at court also - that I had briefed the

Minister on this matter on 4 August. That's

our present Minister Nhleko. On 4 August, 25
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MR JULY:

MR MeBRIDE:

when we had our first one-on-one, I briefed

him about this case. I briefed him that I was

concerned about this case, and that it appears

that Crime Intelligence people tried to

implicate a number of Generals from the HAWKS 5

falsely. I raised that with him then. I

raised it with ADVOCATE MATHENJWA from the

Reference Group. Then I raised these issues

with the Minister in an info note, I think on

the 26th, when he had asked for the docket I 10

think on the 24th. I think on 26 November -

he gave me two days to give the docket and all

exhibits, and so on. I felt uncomfortable

about that, because I know MATHENJWA was

looking for them, because he had phoned KHUBA, 15

but I was advised: Let's give everything to

the Minister, because you don't want to appear

to be obstreperous or anything, so give the

Minister the docket.

So the docket you were going to give to the 20

Minister.

He asked for the docket. In fact, the

Minister asked for the docket, he asked for

all exhibits, colour photos - that's what he

asked - which made me kind of uncomfortable, 25
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MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

because I wasn't sure who it was going to and

why he wanted it. But I gave him everything:

I gave him the whole copy and I sealed it for

him and signed every page so that he had it.

Remember, we were plagued also by leaks. Now 5

that I have been able to check, there were

lots of leaks. That's why, when we took the

docket and the report which I wrote - which I

signed and we gave to the NPA, we got it

directly to the National Director of Public 10

Prosecutions, because of the leaks that were

coming out of the NORTH GAUTENG DPP.

I want to clarify this point. At one stage

you gave the docket to the Minister.

Yes. 15

At what point did you give it to the NPA?

14 April 2014. Yes, that's the date signed.

The 14th or 13th, so it was like eight months

before the Minister asked for it. I think the

Minister was not even appointed as Minister 20

yet, when we submitted the full docket to the

National Director of Public Prosecutions.

So the Minister asked for this somewhere in

November?

In November. On 22 or 23 December, when 25
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DRAMAT was suspended, and the Minister's

spokesperson made a statement that as a result

of the IPID report the Minister had suspended

DRAMAT, I got a fright, because there is no

way that it could be like that based on our 5

report that I gave to the Minister - the one

and only report, and which is the same one I

gave to the NPA - that the Minister could have

come to that conclusion.

Of course, later on it became clear that the 10

Minister said he disagrees with our report.

Now, I'm not sure whether his disagreement

with the report is merely an opinion at a

stage when the NPA hadn't made a decision. I

heard our Minister speaking in Parliament, but 15

I just kept quiet, because I had briefed him.

Then on 8 January 2015, in CAPE TOWN, I met

the Minister, and I said to the Minister:

Minister, this decision has caused confusion.

I said: Minister, I have met with Dramat and 20

his lawyers, I met in the presence of my

provincial head in the Western Cape, and we

told him we can't discuss the case. But I

confirmed, as I did on a previous occasion,

that they are not suspects from our point of 25
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MR JULY:

view. But I told the Minister: Minister, I

have spoken to Dramat, and he is willing to

assist you to de-escalate this issue. That's

what I. told him. The Minister said: That's

a good idea, I'll think about it. I wasn't 5

sure how he had come to the decision to

suspend, based on our report, because it

couldn't have been from our report. There is

no link between that.

At that meeting I also briefed the Minister on 10

other investigations concerning KwaZULU NATAL,

the Provincial Commissioner and the National

Commissioner's negligence of duty. Then the

Minister said by the 13th or 14th, which was

a few days after, he wanted a full report, 15

making recommendations on the Provisional

Commissioner, KZN and the National

Commissioner. So I prepared those reports and

then met him later on in January - I can't

remember when - and I gave him the 20

recommendations.

Maybe before you proceed, Mr McBride, did you

know that KHUBA and somebody else went to

fetch the docket from the NPA or DPP SOUTH

GAUTENG? Before it came to you, it was 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

already with the DPP SOUTH GAUTENG for a

decision.

Well, it couldn't have been because there were

no warning statements in it. It couldn't have

been sent for a decision, because no docket 5

goes to the NPA for decision without warning

statements or such things.

Let me tell you what we have been told,

because we are not in a court of law here, and

I don't intend to trick you, but KHUBA says he 10

went to fetch the docket. CHAUKE says the

docket was with a certain MR VAN ZYL, SC

because he got it from the NPA.

I don't know any of that. I wouldn't have

known who was sitting with it, and stuff like 15

that. The only issue I knew was MOSING had

the docket. That's all 1 knew. At some stage

in between - and at some stage there was a

leak, long before I was appointed in IPID, in

November 2013 in MAIL & GUARDIAN or whichever 20

newspaper, but there was a leak talking about

this issue. Obviously I didn't have an acute

interest in it then, but it was in the

newspapers. On this issue of KHUBA fetching

a docket, I wouldn't know. If he fetched a 25
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MR JULY:

MR McBRIDE:

MR JULY:

docket on this day, I'm not in a position to

negate anything he says he did, nor would I do

it for the sake of it. All I know is there is

one report, with one set of dockets, which I

signed. There is only one report I know. I 5

think just in fairness, when our Minister

asked for the docket, he said: All progress

reports and final recommendations - or final

report. So he asked for all of that, the

progress reports and the final document. For 10

me the investigation had been finished then,

and the docket was with the NPA. I think

where the confusion came in is that the

Minister may have forgotten that I told him on

4 August that it had already been submitted to 15

the NPA for decision. I think that might have

caused some confusion.

What you are saying you had with you at the

time was an inconclusive report?

No, no, I'm not saying that. Mr July, please 20

let's be honest with each other. I didn't say

that. I said I got one final report which I

signed. I didn't say it was an inconclusive

report.

No, no, no, no. ^ ^ 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

So there was no inconclusive report, there was

a final report, which was prepared by KHUBA

and signed by SESOKO.

Maybe I should have said at the discussions,

when you were discussing it and were looking

at this report which had bad language- That's

the one I'm talking about.

No, it was a final report with bad language.

There was no interim or progress report, or

anything like that. If you look at the time

lines, you will see the report was given to

me, signed by these guys, I think on the 9th,

and I signed it on 13 or 14 April, something

like that. I can't remember the exact

sequence. I think I received the report in

April, but there were a few days between

receiving it and when I signed it.

If KHUBA is lying, that you called him two

days after you signed it - you called him and

asked for the report ...

No, no, I could not have called KHUBA, and

I'll tell you why, because I didn't have his

number. I could not have called him. I only

got his number recently, when this started, so

I could not have called KHUBA directly.

10

15

20
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MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

Okay, let me put it this way, that you met

with him to discuss a report.

No, no. There were many high-profile matters.

KHUBA was also involved in the CATO MANOR

investigation. So there is CATO MANOR, there 5

are a lot of other cases. One case I asked

for a briefing on was PHIYEGA's report - and

I think KHUBA might have been involved in that

one also at the investigation stage. So I

asked for a briefing on all the issues, which 10

anyone who is heading an organisation should

do.

I think you have said this, but you have never

had sight of any other report?

Look, a report comes to me, it's signed by the 15

Head of Investigations and by the

investigator. I signed it.

It came to you already signed?

Yes, it was signed by the two people. That's

the report I signed, the one with the 20

corrected language and spelling.

KHUBA then says the three of you were working

on a report, which is different from what you

are saying. You were working on a report,

there was to-ing and fro-ing before the actual 25
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MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

signing, and you were involved in that.

No, no, this is not true. I looked at the

spelling, and, as I indicated to you, the

questions indicated to me are what the crimes

are, what the elements are of that crime, who 5

was involved and at what stage. Because it is

over a period. If you want my opinion on

issues, I can give you my opinion. My opinion

was, and still is, quite firmly - and I stand

by that report I signed; I stand by it - 10

there was no crime committed by anybody until

the time the ZIMBABWEANS were arrested. There

was no crime committed.

No crime committed by anybody ...

By anybody that I was aware of, or that the 15

evidence shows on that issue.

I don't think we will then have to take you

through the report of 22 January, because you

have never seen this report.

Which one? 20

The one which was submitted by KHUBA on 22

January.

The one that has KHUBA's signature on it?

Yes.

I had never seen that report until this 25

RJM-0903



S July/IPID
17.04.IS

22

ROBERT McBRIDE

MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

hullabaloo started here.

In the same breath then ..-

No, I had never seen that report.

In the same breath then, we can't ask you

about the inconsistencies that exist between 5

the two because you don't know anything about

that?

Well, KHUBA can tell you about that. KHUBA

can tell you about inconsistencies in the

report. I don't even think there are 10

inconsistencies, there is additional evidence.

One report is longer than the other. One

report has additional information to the other

one. One report has an analysis of cellphone

records and it has warning statements, which 15

is a normal thing. So I wouldn't say

inconsistencies, I would maybe say a change of

analysis. I know in one case they had to send

a statement to be analysed, to say whether the

guy was truthful or not, because of evidence 20

which came out from a cellphone, where people

placed SIBIYA at the scene, and then from

SIBIYA's cellphone records he could not have

been on the scene. Then they had to look at

other people's statements again and analyse 25
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MR JULY:

MR McBRIDE:

MR JULY:

MR McBRIDE:

them. Out of that was a protest which showed

that if these guys lied about SIBIYA being on

the scene, where else have they lied.

Then, to be fair to you about the

inconsistencies, although we know you know 5

nothing about this report, I think we can't

conclude this conversation without showing you

the inconsistencies.

No, I don't want to look at them because then

I would be interfering in the investigation. 10

So I don't want to look at them, because if

there are inconsistencies in a document which

I did not have at the time of signing the

final report, you can't question me on that.

No, no, I thought you said there are no 15

inconsistencies.

No, your definition of inconsistency - you

must talk to the investigator about that.

Talk to KHUBA about it. My view was they were

not inconsistencies, it is additional analysis 20

and additional evidence. That's what I'm

saying. So I'm not conceding to you that -

look, Mr July, you're a lawyer, you have your

brief, and when you put something to me about

inconsistencies, I'm saying from what I have 25
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n * 0 < - 1 5 ROBERT McBRIDE

been told and have been informed, and what the

analysis says, there is additional information

and additional analysis. That's all I'm

saying, and a review of initial assumptions.

If I can go through it, there are some 5

statements made which point to people being

involved in a crime. Then later on, with

additional information, new information, new

analysis, a different assumption needs to be

made, so there is a review of that. I 10

understand - and after the suspension of

DRAMAT I then asked KHUBA: Did you make a

mistake anywhere in your statement? I asked

him: Is there anything where there is a

problem? I even asked about this other report 15

and when it was signed. Because at some stage

our spokesperson said the media were asking

about a report, and when is this decision

going to be made. Our view was: Let the NPA

decide. Then he had a report. So I asked: 20

Where did you get this report from, and is it

signed? It has "signed" written, but it's not

signed. Then I said: Well, it's got no

status if it is not signed. I signed only one

report. I only signed one report. There is 25
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ROBERT McBRIDB

MR JULY:

MR McBRIDE:

I >•

only one report with my signature on.

Anything else, Mr McBride, that you would want

to share with us?

No, no, no, I think I have said everything.

You can ask me additional questions and you

can call me back. What I would like to add,

is there is a notion somehow that there has

been some impropriety on this issue. As far

as I'm aware there is none. If I look at

DRAMAT and SIBIYA, before I came to IPID I

knew about them, but I had never sat like this

- like I'm sitting with MR TOM - and looked at

DRAMAT or SIBIYA. I know DRAMAT's background,

it's similar to mine. My father was on ROBBEN

ISLAND with him. So I know him, and that he

was involved in the taking down of PAGAD, but

I didn't know the guy until I came to IPID.

There is no reason for me, in a democratic

SOUTH AFRICA, to want to do any favours for

anyone in an independent investigative body.

There is no reason to want to help anybody on

this issue. We work on the evidence that is

there.

But I will even go so far as to say there is

no court in this country that will be able po

10

15

20

25
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MR JULY

convict DRAMAT and SIBIYA. There is no

evidence against them. This evidence of

people receiving - a simple question was this:

Three Crime Intelligence people arrested the

ZIMBABWEANS. Those three went with MALULEKE 5

to take them across. I don't hear anyone

saying: The Crime Intelligence Heads must be

suspended. No-one is saying that.

There is another issue I want to add on this.

There were assaults made on the ZIMBABWEANS. 10

I had asked MR KHUBA and MR SESOKO: Why

aren' t you reconunending charges when there is

evidence from statements saying there were

assaults on these guys and police were

present? They said: Let's wait for the NPA 15

decision on this, and then we can add the

charges after. Even afterwards, when the

report was with the NPA, I asked MR KHUBA a

number of times: Please can you start

preparing the charges on the assaults, and get 20

warning statements on that. That's what I

did. I'm just sending a message because I'm

late for my other meeting.

I think we are finished. Thank you.

THE INTERVIEW ADJOURNS \ 25-
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG PROVINCIAL DIVISION, PRETORIA)

CASE NO: 6588/15

In the matter between:-

ROBERT McBRIDE Applicant

and

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE &
ADMINISTRATION Second Respondent

CONFIRMATORY AFFIDAVIT

I, the undersigned,

PETRUS JAWUKE

do hereby state under oath that:-

1. I am an adult male and a police officer employed by the South African Police |

Service. I took part in the operation for the arrest of Zimbabwe nationals in

Diepsloot on 5 - 6 November 2010 and 23 November 2010. I was also a
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member of the unit known as TOMS, which ultimately reported to General

Shadrack Sibiya.

2. The allegations contained herein are true and correct. They are also within

my personal knowledge and belief, unless the context indicates otherwise.

3. I confirm the allegations contained in the answering affidavit of the First

Respondent insofar as they set out the facts around the arrest, detention and

rendition of the Zimbabwe nationals. I confirm specifically that I took part in

the operation and the General Sibiya was personally present during the

operation. This fact was conveyed also to Mr Innocent Khuba of the

Independent Police Investigative Directorate ("IPID") when he conducted the

s~\ interviews during 2013.

DEPONENT

I hereby certify that this affidavit was signed and sworn to before me at
<v-> ^ r^f^, ,. on this the /</• day of MAY 2015, by the deponent who
acknowledged that he knew and understood the contents of this affidavit, had no
objection to taking this oath, considered this oath to be binding on his conscience
and who uttered the following words: "I swear that the contents of this affidavit are
true so help me God".

fWTRtCIAFREDA BLAAUW ! j\Y
Commissioner of Oalhs W \ '

Reference 107/7/10 Randburg 05/07/2010
22 Fredman Drive

Sandton

RJM-0911



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG PROVINCIAL DIVISION, PRETORIA)

CASE NO: 6588/15

In the matter between:-

ROBERT McBRIDE Applicant

and

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE &
ADMINISTRATION Second Respondent

CONFIRMATORY AFFIDAVIT

I, the undersigned,

BONGANI HENRY YENDE

do hereby state under oath that:-

1. I am an adult male and am employed by the South African Police Service as a

police officer. I confirm that I was a member of TOMS, a unit which reported

directly under General Shadrack Sibiya.
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2. The allegations contained herein are true and correct. They are also within

my personal knowledge and belief, unless the context indicates otherwise.

3. I confirm the averments in the answering affidavit of the Minister insofar as

o

they relate to the operations conducted by members of TOMS on 5 November

2010 and 23 November 2010. I was a party to those operations. I confirm in

particular that General Sibiya personally took part in those operations. This

fact was also mentioned to Mr Innocent Khuba when he took a statement from

me during 2013.

DEPONENT

I hereby certify that this affidavit was signed and sworn to before me at
Sgy^-v^/<k—• on this the /fe. day of MAY 2015, by the deponent who
acknowledged that he knew and understood the contents of this affidavit, had no
objection to taking this oath, considered this oath to be binding on his conscience
and who uttered the following words: "I swear that the contents of this affidavit are
true so help me God".

Name:
Address:
Capacity:

COMMISSIONER OF OATHS

PATRICIA FREDA BLAAUW
Commissioner of Oaths

Reference 107/7/10 Randburg 05/07/2010
22 Fredman Drive

Sandton
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG PROVINCIAL DIVISION, PRETORIA)

CASE NO: 6588/15

In the matter between:-

ROBERT McBRIDE Applicant

and

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE &
ADMINISTRATION Second Respondent

CONFIRMATORY AFFIDAVIT

I, the undersigned,

MTOKOZELWA WELCOME ZANGWA

do hereby state under oath that:-

1. I am an adult male and a brigadier at the South African Police Service. I am

also the station commander of the Orlando Police Station.
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2. The allegations contained herein are true and correct. They are also within

my personal knowledge and belief, unless the context indicates otherwise.

3. I confirm the allegations contained in the answering affidavit of the First

B

Respondent insofar as they set out the facts in relation to what transpired at

the Orlando Police Station. I also confirm that the Occurance Book entries

which relate to the detention of the Zimbabwe nationals on 6 November 2010

and their release to Beit Bridge on 8 November 2010, which are annexed to

the Minister's affidavit, were obtained and copied by me from the original

entries made at the station.

DEPONENT

I hereby certify that this affidavit was signed and sworn to before me at
<S>«*'Qy££— on this the /// day of MAY 2015, by the deponent who
acknowledged that he knew and understood the contents of this affidavit, had no
objection to taking this oath, considered this oath to be binding on his conscience
and who uttered the following words: "I swear that the contents of this affidavit are
true so help me God".

Name:
Address:
Capacity:

COMMISSIONER OF OATHS

PATRICIA FREDA BLAAUW
Commissioner of Oaths

Reference 107/7/10 Randburg 05/07/2010
22 Fredman Drive

Sandton
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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION. PRETORIA)

In the matter between:

Case Number: 6588/15

ROBERT MCBRIDE

And

MINISTER OF POLICE

MINISTER FOR PUBLIC SERVICE

AND ADMINISTRATION

Applicant

First Respondent

Second Respondent

EXPLANATORY AFFIDAVIT FOR SECOND RESPONDENT

I, the undersigned

Mashwahle Joseph Dlphofa

do hereby make oath and state:

1. I am the Director-General of the Department of Public Service and

Administration ("the DPSA") with offices situated at Batho-Pele House,

116 Johannes Ramokhoase (Proes) Street, PRETORIA, Gauteng.
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2. The facts set out in this affidavit are within rny own personal knowledge,

unless otherwise stated or apparent from the context. These facts are, to

the best of my knowledge and belief, both true and correct.

3. Where I make legal submissions, I do so on advice of my legal

representatives.

4. I am duly authorised to depose to this affidavit on behalf of the second

respondent, the Minister for Public Service and Administration.

THE NATURE OF THIS AFFIDAVIT

5. This is an explanatory affidavit, the purpose of which is to explain the

context in which the second respondent has decided to abide the

decision of the Court in this matter, and to point out the DPSA's

perspective on relevant statutory provisions which may hopefully be of

assistance to the Court.

- - 6. The second respondent is giving formal notice of withdrawal of

W opposition to the relief sought by the applicant On the basis of counsel's

advice, it has been decided that the second respondent (and his

department, the DPSA) should not take an active part in this litigation as

it is confined to the legal position peculiar to the Executive Director of

IP ID. That is an issue for which the Minister of Police bears

responsibility, and it does not affect the rest of the public service for

which the DPSA and its Minister are responsible. Accordingly, the DPSA

and the second respondent merely abide the decision of the Court
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7. However, in the hope of assisting the Court in its consideration of the

merits of this matter, the DPSA wishes to point out its perspective as to

the source of the Minister of Police's ("Minister") right to rely upon

section 17(1) and (2) of the Public Service Act, 1994 ("PSA") in

suspending and taking disciplinary action against the Executive Director

of the Independent Police Investigative Directorate ("IPID").

8. From the outset, it is important to state that the DPSA does not contend

that the Minister's reliance upon section 17 of the PSA is misplaced.

Quite the contrary. I also do not seek to make any submissions on the

constitutionality (or otherwise) of the application of this section to the

Executive Director of IPID.

9. The main purpose of this affidavit is simply to set out why section 17 -

rather than section 12(1) - of the PSA is the appropriate section

applicable to the Executive Director of IPID. I also deal briefly with the

question of costs sought against the second respondent

10. The submissions made in this affidavit might ultimately lead the

underlying debate to the same starting point, namely, the

constitutionality of the application of section 17 of the PSA to the

Executive Director of IPID. However, I believe that an exposition of the

true source of the right to rely upon this section might be of assistance to

this Honourable Court and to the parties.
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THE CORRECT READING OF THE PSA

11. The second respondent has been cited in this application primarily

because he is the national executive authority responsible for

administration of the PSA. He (along with the DPSA) is, in essence, the

custodian of the PSA.

12. The second respondent's involvement and citation in this matter is

required in terms of Rule 10A of the Uniform Rules of this honourable

Court, even though his legal interest in this current dispute might be

academic, as I shall demonstrate later. However limited the nature of the

second respondent's legal interest is, the DPSA considers it appropriate

to seek to assist this honourable court with any nuances in reading the

PSA.

13. In the Minister of Police's letter, dated 24 March 2015, In which he

placed Mr McBride on precautionary suspension, the Minister sought to

rely on section 17 of the PSA and Chapter 7 of the SMS handbook. A

copy of the Minister's letter is attached hereto as "A1".

14. Section 12 of the PSA governs the appointment and "career incidents" of

heads of department. Although the term "career incident" is not defined,

its ordinary meaning is intended to refer to events in a person's career,

including disciplinary action that might culminate in dismissal.

15. Section 12(1)(a) reads:

"Notwithstanding anything to the contrary contained in this Act, but

subject to this section and sections 2(2B) and 32(2)(b)(i), the

yf

RJM-0919



appointment and other career incidents of the heads of department and

government component shall be dealt with, in the case of...(a) a head of

a national department or national government component, by the

President..,"

16. Sections 2(2B) and 32(2)(b)(i) are not relevant for present purposes.

Section 2(2B) deals with the extent to which the provisions of the PSA

apply to heads of department appointed in terms of the Constitution.

Section 32(2)(b)(i) deals with a direction by the executive authority to a

head of department, to perform certain functions other than those

ordinarily assigned to that head of department.

17. A "head of department" is defined in section 1 of the PSA as "...the

incumbent of a post mentioned In Column 2 of Schedule 1, 2 and 3 and

includes any employee acting in such post"

18. Schedule 1 of the PSA lists, inter alia, the national departments and the

heads thereof. IPID is listed as a "national department" in Schedule 1 of

the PSA. The Executive Director of IPID is listed as the head of this

national department.

19. Under section 12(1 )(a) of the PSA, the President of the Republic has the

power to deal with career incidents of the heads of national departments.

20. Since the Executive Director of IPID is the head of a national

department, the President has the power to deal with the Executive

Director of IPID's career incidents, including suspension and dismissal.
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21. Section 42A(3)(a) of the PSA also endows the President with the

authority to delegate any power conferred on the President by section

12(1) to the Deputy President or to a Minister.

22. On 8 October 1999 the former President of the Republic, President T M

Mbeki, in fact made such a delegation, a copy of which is contained in a

document entitled Executive Protocol: Principles and Procedures for the

Employment of Heads of Department (HODs) and Deputy Directors-

General (DDGs) Nationally ("the Protocol"). A copy of the Protocol is

attached hereto as "A2".

23. There has been no subsequent delegation or relevant amendment

thereof and the Protocol still subsists.

24. In terms of the Protocol (Annexure A), the President delegated the

power to suspend a head of department suspected of misconduct, to the

minister of the department in which that head of department was

appointed. However, this delegation was silent on the power to dismiss.

I submit that it excluded the power to dismiss.

25. Item 17 of Part 3 of the Protocol deals with termination of employment of

heads of department. Item 17(1) of the Protocol lists seven methods of

termination or reasons for which a head of department's services can be

terminated. One of the ways listed In item 17(1)(4) is "Discharge In terms

of any of the subsections of section 17 of the Act." This is fleshed out,

albeit slightly, in Item 17(5) of Part 3 of the Protocol.
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26. Accordingly, while the President is endowed with the power to address

career incidents of heads of department, including dismissal, the

President exercised the power by applying the provisions of section 17

of the PSA.

27. It Is on this basis that section 17 of the PSA finds application to the

suspension of the Executive Director of IPID. The source of the

Minister's power to rely upon section 17 of the PSA to suspend the

^ Executive Director of IPID, has its roots in section 12 of the PSA as

delegated in the Protocol attached hereto.

SUBMISSIONS ON COSTS

28. Mr McBride seeks various orders, including a declaratory order to the

effect that the decision of the Minister of Police to suspend Mr McBride

from his position was unlawful, invalid and should be set aside.

29. As I understand it, Mr McBride's relief has been carefully crafted in

specifically limited terms. In effect, while the PSA and the SMS

Handbook apply to the entire public service, the form of relief sought by

Mr McBride seeks only to carve out the office of Executive Director from

the application of the impugned provisions.

30. The effect of the phrasing of this relief (if it were to be granted by the

above honourable Court) would be twofold:
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30.1 If, and only if, section 17 of the PSA is found to authorise the Minister

of Police to take circumscribed action, that section would be deemed

unconstitutional to the extent that it does so. if section 17 does not

authorise the Minister to take the circumscribed action, then it

withstands scrutiny.

30.2 It also means that section 17 of the PSA would be unconstitutional

only in respect of the circumscribed action. Thus, if Mr McBride

^ succeeds with his relief, the impugned section would not be invalid or

inoperative in respect of the rest of the entire public service. Instead, it

would only invalidate the application of the impugned section to the

position of the Executive Director of IPID. Put simply, section 17

would no longer apply to the Executive Director of IPID. But the

section would continue to be valid and apply to the rest of the public

service.

31. The same applies to the relevant provisions of the SMS Handbook.

32. Consequently, if Mr McBride obtains his relief as it currently stands in

the notice of motion, it would not affect the inherent constitutional validity

of section 17. The DPSA - and all other departments within the public

service - would be able to continue making use of section 17 of the PSA

in respect of all other persons employed in the public service.

33. Given the limited scope of the relief, and its application only to the

position of Executive Director of IPID rather than the entire public

service, the DPSA has a limited legal interest in the ultimate relief sought

by Mr McBride.
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34. The DPSA, on behalf of the second respondent, has therefore instructed

the state attorney to file a notice of withdrawal of opposition.

35. In prayer 5 of the amended notice of motion, Mr McBride has sought an

order that *[t]he Respondents are directed to pay the Applicant's costs,

including the costs of two counsel."

36. I submit that, given the early stage of the withdrawal, no prejudice has

been suffered by Mr McBride or the Minister of Police. Consequently, no

adverse costs order should flow from the filing of the second

respondent's notice of intention to oppose or the withdrawal of such

opposition.

37. In addition, given that the second respondent's Joinder is required in

terms of Rule 10A, a costs order would also be inappropriate.

38. The second respondent's continued participation would have unduly

burdened this court's efforts in determining the matter without adding

anything of substance to the debate or the litigation, which is distinct

from the contribution that the Minister of Police is in any event making.

\tf
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CONCLUSION

39. In the premises, the second respondent will abide by the decision of this

Court and requests that no order for costs be made against the second

respondent.

DEPONENT

m

I HEREBY CERTIFY that the deponent has acknowledged that he/she knows

and understands the contents of this affidavit, which was signed and sworn

before me at "XY^&n<=>+ on the.2-0 day of MAY 2015, the regulations

contained in Government Notice No R1258 of 21 July 1972, as amended, and

Government Notice No R1648 of 19 August 1977, as amended, having been

complied with.

COMMISSIONER OF OATHS

Full Names:

office:

Business Address: QJ{XY

NATIONAL DEPT. OF PUBLIC WORKS

LEGAL SERVICES

2015 -05- 2 0
LITIGATION RECEIVED

SIGNATURE:,
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"KIVI Z"

Mr Robert McBride-

Executive Director
Independent Police Investigative Directorate

Pretoria

24 March 2015

DegrMrMcBride

RE: Your Precautionary suspension with full pay and benefits

I refer to the notice of intention to place you on precautionary suspension, dated

II March 201$, as well as the-allegations contained, in the said notice which

must ba read as if incorporated in this tetter. In the said notice I requested you to

make written1 representatJona to me by np later than close of business, on

Thursday, 12 March 20/15 as.tq why I should not place you on precautionary

suspension on the basis of the allegations set out in the said' notice.

Your written representations, accompanied by a.supportihg affidavit or a

sworn statement were received by myofficeonThursday,12March2015.| would

like to thank you for having positively responded to my request to make written

representations, which has. assisted in making my decision, I havs considered

your representations and sworn statement
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I have also taken Into account that you have admitted that you refused Mr.

Innocent Khuba permission to cooperate with the Investigation, commissioned

by myself, as the Minister of Police, currently conducted by Werksmans

Attorneys.

Furthermore, you have also admitted to have removed a device from the safe

in Major-General Sibiya's office whilst he was on suspension. I have taken Into

account your reasons for having acted in the matter aforesaid and lam not

persuaded by those reasons.

Prima facie, your actions were intended to interfere with the ongoing

investigation into the existence of two IPID Investigation reports and any

possible acts of defeating the ends of justice. These matters require to be

investigated in an environment which Is free from Interference, intimidation and

possible interference with investigations and possible witnesses.

The matters that are being investigated are of a very serious nature and directly

Implicate you as the most senior official within the IPID. It Is Important that when

these matters are being investigated, and in order to preserve the independence,

Integrity and good name of the IPID, given the Important Constitutional and

statutory function itperforma in our Constitutional stats, you are placed on

precautionary suspension.

As you are aware that I have the power in terms of section 6(8)(a) of the

Independent Police Investigative Directorate Act 1 of 2011 to remove the

Executive Director from office on account of misconduct Inherent in the power

aforesaid, is the power to suspend and institute disciplinary proceedings when

allegations of misconduct ara levelled against the Executive Director.

The Public Service Act, 1994, and chapter 7 of the Senior Management

Handbook are equally applicable to you in relation to a decision to place you on

precautionary suspension and same have been accordingly Invoked by me.

Besides, the common law right of employer to suspend is equally enforceable in

this regard.
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1 have reason to believe that if you are not placed on precautionary suspension,

you are likely to interfere with the investigation, as you have prima facie already

shown to have done, and there is a potential to deter potential witnesses from

cooperating with the Investigation -as you have prima fade shown to have

done, including the possibility of tempering with the evidentiary material. Your

suspension is precautionary in nature and It is for a period of 60 calendar

days pending the investigation and possible disciplinary proceedings.

I therefore place you on precautionary suspension with immediate effect, on full

pay and benefits for a period of 60 calendar days pending the investigation and

possible disciplinary enquiry.

You are entitled to take with you your personal belongings except items,

equipment or goods which belong to 1PID, utilised specifically for the

performance of your day to day duties.

Yours faithfully,

NP fefnleko

Minister of Police
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Executive Protocol

PART1: OVERVIEW

£>

INTRODUCTION

1.1 The purpose of this Executive Protocol (the Protocol) is to encourage good practice
in the recruitment of Heads of Department (HoDs) and Deputy Directors-General
(DDGs) nationally, thereby assisting Executive Authorities (EAs) in appointing
high quality candidates. This Protocol is advisory in nature and must be read in
conjunction with "A Toolkit on Recruitment and Selection" issued by the Public
Service Commission.

1.2 Compulsory elements relating to appointment processes are set out in the Public
Service Act, 1994 (as amended), the Public Service Regulations, 2001 (PSR) and
other laws of general application.

BASIC VALUES AND PRINCIPLES GOVERNING PUBLIC ADMINISTRATION

2.1 Section 195 (1) of the Constitution, 1996 stipulates that public administration
must be governed by the democratic values and principles enshrined in the
Constitution, including the following principles:

(1) A high standard of professional ethics should be promoted and maintained.

(2) Efficient, economic and effective use of resources should be promoted.

(3) Public administration should be development orientated.

(4) Services should be provided impartially, fairly, equitably and without bias.

(5) People's needs should be responded to, and the public should be en-
couraged to participate in policy-making.

Public administration should be accountable.(6)

(7)

(8)

(9)

Transparency should be fostered by providing the public with timely,
accessible and accurate information.

Good human resource management and career development practices, to
maximize human potential, must be cultivated.

Public administration must be broadly representative of the South African
people, with employment and personnel management practices based on
ability, objectivity, fairness and the need to redress the imbalances of the
past to achieve broad representation.

2.2 Section 197 of the Constitution, 1996 further states that:

"(i) Within public administration there is a public service for the Republic, which
must function, and be structured, in terms of national legislation, and which
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Executive Protocol

must loyally execute the lawful policies of the government of the day.

(iii)

The terms and conditions of employment in the public service must be
regulated by national legislation.

No employee of the public service may be favoured or prejudiced only
because that person supports a particular political party or cause."

3. MANDATORY AND REGULATORY FRAMEWORK FOR APPOINTMENT

m

S>

3.1 The legal framework for appointment is provided by interalia the Constitution of the
Republic of South Africa, 1996, the Labour Relations Act, 1995; the Employment
Equity Act, 1998, the Promotion of Administrative Justice Act, 2000, the Promotion
of Access to Information Act, 2000, the Basic Conditions of Employment Act,
1997 and the Public Service Act, 1994 (as amended) read in conjunction with
the Public Service Regulations, 2001. The White Paper on Human Resource
Management in the Public Service, 1997 further provides a policy framework
to enable the development of human resource management practices which
support an effective and efficient Public Service, geared for economic and social
transformation. The Senior Management Service Handbook, 2003 also contains
valuable information in this regard.

3.2 In a nutshell the Constitution (Chapter 10) requires that good human resource
management practices be cultivated with employmentand personnel management
practices based on ability, objectivity, fairness and the need to redress the
imbalances of the past to achieve broad representation.

3.3 The Public Service Act, 1994, in section 3 (7) entrusts an EA with all those
powers and duties necessary f o r -

(1) the internal organisation of the department concerned, including its
organisational structure and establishment, the transfer of functions within
that department, human resources planning, the creation and abolition of
posts and provision for the employment of persons additional to the fixed
establishment; and

(2) the recruitment, appointment, performance management, transfer, dismissal
and other career incidents of employees of that department, including any
other matter which relates to such employees in their individual capacities.

3.4 In accordance with section 7 (7) of the Public Service Act, only the head of a
national department and the Office of a Premier may bear the designation of
'Director-General1.

3.5 Section 9 of the Act stipulates that an EA may appoint any person in his or her
department in accordance with the Act and in such manner and on such conditions
as may be prescribed.
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3.6 Section 10 (1) of the Public Service Act further stipulates that no person should
be appointed permanently, whether on probation or not, to any post on the
establishment in a department unless he or she -

(1) is a South African citizen or permanent resident; and

(2) is a fit and proper person.

3.7 Section 11 (1) of the Public Service Act stipulates that, in the making of
appointments and the filling of posts in the Public Service due regard shall be
had to equality and the other democratic values and principles enshrined in the
Constitution. Section 11(2) of the Act takes these principles one step further by
requiring that "all persons who applied and qualify for the appointment concerned
shall be considered". Furthermore the evaluation of persons shall be based on
"training, skills, competence, knowledge and the need to redress, in accordance
with the Employment Equity Act, 1998, the imbalances of the past to achieve
a public service broadly representative of the South African people, including
representation according to race, gender and disability".

3.8 Section 12 (1) of the Public Service Act entrusts the President with the power to
undertake and manage the appointment and other career incidents of Heads of
Department and Government Component at National level. Section 42A(3) of
the Public Service Act further stipulates that the President may delegate to the
Deputy President or a Minister any power conferred on the President by section
12. The President has subsequently, in accordance with section 42A(3) of the
Public Service Act, delegated some of his powers to the Deputy President and
Ministers. In this regard attention is drawn to the President's letter to the Deputy
President and Ministers dated 8 October 1999. It should be noted that the powers
for deployment of HoDs in terms of section 12(3) of the Public Service Act has not
been delegated. Section 12(2) of the Public Service Act stipulates that a person
shall be appointed to the post of Head of Department in terms of section 9 for
such term, not exceeding 5 years, as the relevant EA may approve. The person
appointed as Head of Department shall conclude the prescribed contract within
the prescribed period (Annexure 2 - Part 1 of the Public Service Regulations,
2001). The relevant EA may at the expiry of the term of office of a HoD or at the
expiry of an extended term of office extend the term for a period of not more than
five years at a time. Such extension should serve before Cabinet.

3.9 In terms of section 13 (1) of the Public Service Act, the appointment of a person
as HoD or DDG shall be made on probation, unless the person having the power
to approve such an appointment, directs otherwise. The period of probation shall
not be less than 12 calendar months.

3.10 Public Service Regulation (PSR) 1/III/B.2 stipulates that an EA shall, based on
the strategic plan of the department-

(1) determine, after consultation with the Minister (MPSA), the department's
organisational structure in terms of its core and support functions;
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(2) define the posts necessary to perform the relevant functions while remaining
within the current budget and medium-term expenditure framework of the
department, and the posts so defined shall constitute the department's
approved establishment;

(3) grade proposed new jobs according to the job evaluation system referred
to in PSR 1/IV; and

(4) engage in human resource planning in accordance with PSR1/III/D with a
view to meeting the resulting human resource needs.

3.11 In accordance with PSR 1/lll/F(b) an EA shall, before creating a post for any newly
defined job, or filling any vacancy, evaluate the job in terms of the job evaluation
system. PSR 1/V/C.1 further requires an EA to determine the grade of a post to
correspond with its job weight and to set the commencing salary of an employee
on the minimum notch of the salary range attached to the relevant grade, unless
the salary proves inadequate under the criteria in PSR V/C.3. In accordance with
the last-mentioned regulation an EA may set the salary for a post or an employee
above the minimum notch of the salary range indicated by the job weight -

(1) if she or he has evaluated the job, but cannot recruit or retain an employee
with the necessary competencies at the salary indicated by the job weight;
and

(2) she or he shall record the reason why the salary indicated by the job weight
was insufficient.

3.12 PSR 4/ll/B stipulates that persons newly appointed to the SMS shall be employed
in a permanent or temporary capacity in posts on the fixed establishment. Where
persons are appointed to the SMS in a temporary capacity, it shall be for a fixed
term or for a specific project.

3.13 PSR 1/VII/C.2.3 stipulates that "Any vacant post in the SMS shall be advertised
nationwide". According to PSR 1 A/ll/C.2.5 an EA may only fill a vacant post in the
SMS without complying with PSR 1 A/ll/C.2.3 (i.e. compulsory advertising of SMS
posts) if the -

(1) department can fill the post from the ranks of supernumerary staff of equal
grading;

(2) department can absorb into the post an employee who was appointed under
an affirmative action programme, if she or he meets the requirements of
the post;

(3) department plans to fill the post as part of a programme of laterally rotating
or transferring employees to enhance organizational effectiveness and
skills; or

(4) post is filled in terms of section 12(3) (transfer of a HoD) of the Public
Service Act.
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3.14 The PSR include a number of key principles on which recruitment and selection
must be based. Some of these have general application while others focus on
the SMS in particular. These include inter alia the principles of open competition
and fair selection processes. Employment practices should further maximise
flexibility, minimise administrative burdens on both employer and employee, and
generally prevent waste and inefficiency.

3.15 The Employment Equity Act (EEA) stipulates that all designated employers
shall submit employment equity plans, which shall include targets for employment
of people from the designated groups. The Labour Relations Act outlaws
discrimination in the work place and sets out measures for the protection and
promotion of people who were previously disadvantaged.

3.16 The Promotion of Access to Information Act (PAIA) gives effect to the
constitutional right of access to any information held by the State and any
information that is held by another person and that is required for the exercise or
protection of any rights.

3.17 The Promotion of Administrative Justice Act (PAJA) gives effect to the right
to administrative action that is lawful, reasonable and procedurally fair and to the
right to written reasons for administrative action as contemplated in section 33 of
the Constitution.

3.18 EAs must therefore, when dealing with the appointment of HoDs or DDGs, always
ensure compliance with the above requirements. In this regard, Part 2 of this
Protocol provides an exposition of pertinent procedural issues to be adhered to in
the making of an appointment.
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PART 2: APPOINTMENT ENABLERS AND PROCEDURE

INTRODUCTION

2.

1.1 Whilst the amended Public Service Act, 1994 and the Public Service Regulations,
2001 have freed EAs from the bureaucratic stranglehold of the previous regulatory
framework, it remains a huge challenge to effectively communicate the basic
requirements of the new framework.

1.2 The intention of this Part of the Protocol is to provide an overview of the procedural
issues associated with effecting an appointment to a post at the level of a HoD or
DDG.

1.3 This Part therefore addresses issues relating to the need for recruitment,
requirements for employment, advertising of posts, selection principles and
procedures, relevant Protocols as required by Cabinet and appointment.

1.4 Many EAs do not have time to study the Act and Regulations in detail. This Part
serves to provide the relevant information in a concise format and in simple
language.

DELEGATION OF POWERS

2.1 The Public Service Act, 1994 (section 12(1) entrusts -

(1) the President with the power to undertake and manage the appointment
and other career incidents of a Head of a National Department or National
Government Component; and

(2) Premiers with the power to deal with the appointment and other career
incidents of a Head of the Office of a Premier, Provincial Department or
Provincial Government Component.

2.2 The Act (section 42A (3)) further stipulates that the EA referred to in section 12(1)
of the Act may, in the case of-

(1) the President, delegate to the Deputy President or a Minister any power
conferred on the President by section 12; or

(2) the Premier of a province, authorise a Member of the relevant Executive
Council (MEC) to perform any duty imposed on the Premier by section 12.

2.3 The President has, in accordance with section 42A (3) of the Act, delegated to
Ministers the authority to manage the career incidents of H0Ds and DDGs within
their respective departments (Annexure A).
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Note: The position at Provincial level may differ from Province to Province.

The above-mentioned delegated powers may be used by Premiers to guide them
in the delegation of their powers for managing the appointment and other career
incidents of HoDs at Provincial level.

The power for deployment of HoDs in terms of section 12(3) of the Act has not
been delegated. It is administratively managed by MPSA, but resides ultimately
with the President.

ESTABLISHING THE NEED FOR RECRUITMENT

3.1 Recruitment and selection practices are closely related to an organisation's
human resource plan, which is derived from the strategic planning process. It
follows thus that the recruitment and selection processes should continuously be
informed by -

(1) an analysis of the workforce profile;

(2) organisational and environmental changes as well as job-designs;

(3) a comparison of available human resources and projected human resource
needs;

(4) an approved structure in place for the organisation and the required post
being part of this approved structure; and

(5) cost considerations.

3.2 Following the above it must be determined if a "real" need exists for a position
to be filled before a process of recruitment is initiated. If such a need has been
confirmed, consideration should then be given to the lateral rotation, transfer
or absorption of existing members. Should it be impossible to fill the vacancy
through one of the above processes, the recruitment process can be initiated.

3.3 The PSR states clearly that human resource planning should precede any
recruitment action. This includes forecasting the department's needs with respect
to members.

3.4 The job must further be evaluated, unless it has been evaluated before and there
are no significant changes to the functions.

3.5 It is also necessary to ensure that the position is budgeted for and that sufficient
funds are thus available for filling the post.
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DETERMINING REQUIREMENTS FOR EMPLOYMENT

<D

4.1 The PSR requires an EA to determine composite requirements for employment in
any post on the basis of the inherent requirements of the job.

4.2 A job must be properly analysed to ensure that recruitment attempts are non-
discriminatory and take place in accordance with the inherent requirements of the
job. There must be a clear understanding of the nature of the post to be filled.

4.3 The results of the job analyses must be captured in a job description, addressing
the main objectives and inherent requirements of the post (i.e. post and person
specifications). The job profile describes the job in terms of the task requirements
of the position and the requirements of the person filling the position. Development
of the job profile will always be informed by the results of job evaluation and job
analysis.

4.4 The job profile (aligned with the requirements used in the job evaluation process)
will include, inter alia, the following:
(1) Adescription of the job in terms of the task requirements and responsibilities.
(2) The competencies the person will need to demonstrate in the successful

performance of the job.
(3) Educational requirements.
(4) Level of expertise required.

(5) Reporting relationships.
(6) Salary level.

4.5 The job analysis will determine which competencies are the most important for
the particular job. It will also identify the proficiency level which the person will
need to demonstrate in relation to the identified competencies.

RECRUITMENT

5.1 Introduction

(D

(2)

Recruitment can be best described as the process of attracting suitable
individuals on a timely basis, in sufficient numbers and encouraging them
to apply for jobs in the organisation. As such it is aimed at providing a
pool of potentially suitable candidates from which the organisation can
cost effectively and efficiently select individuals that will satisfy its human
resource needs.

Recruitment is an activity that generally takes place in response to an
existing post becoming vacant or a new post be[n£ created. Recruitment
i s -
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(a) one of the most important ways in which the Public Service meets its
human resource capacity requirements;

(b) the primary instrument for achieving employment equity by opening
up the Public Service to all sections of society;

(c) an important tool to be utilised by departments in order to ensure
that the skills needed to meet their operational needs, are acquired;
and

(d) an important tool on which other Human Resource processes is
based.

5.2 Formulating a recruitment policy

(1) The recruitment policy should -

(a) set targets for achieving specified employment equity objectives
for race, gender and disability representation as well as specify the
skills necessary to meet the department's operational needs;

(b) spell out the objectives of the recruitment process;

(c) enable departments to attract those applicants who have the training,
skills, competence and knowledge relevant to the requirements of
the post; and

(d) include a ctear specification of all the human resource needs of the
department and be free from bias and any form of discrimination.

5.3 Principles governing the recruitment programme

(1) The HoD, who is responsible for the administration and management of
her or his department, is responsible for the recruitment programmes of
the department. There are, however, basic principles which have to be
adhered to in developing and formulating such a programme. These are
the following:

(a) Recruitment should be targeted for maximum accessibility and
should be aimed at reaching, as far as practically and financially
possible, the broadest possible pool of available human resources
within a specific target group.

(b) The image of the Public Service in general and the department in
particular must be promoted in order to foster applicants' interest in
the Public Service as an employer.

(c) All recruitment actions should be undertaken with a view to
seek from the relevant target group, the ideal applicant with the
necessary training, skills, competence, and knowledge relevant to
the requirements of the post concerned.

(d) Recruitment strategies must be underpi&fi&d by the principle of
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employment equity.

(e) Recruitment strategies must ensure the acquisition and retention of
human resources with appropriate competencies.

5.4 Methods of recruitment

(1) A variety of methods can be utilised, depending on the need and situation
of a particular department. The method of recruitment used should be in
line with the department's recruitment strategy and must not discriminate
against prospective candidates. In accordance with the PSR any vacant
post of senior manager (SMS Grades AtoD) shall be advertised nationwide.
Advertising will be discussed in paragraph 6 of this Part. Although not
conclusive, the following recruitment methods can also be utilised in
conjunction with advertising:

(a) Posting

(i) This method could be used to reach communities which
can normally not be reached through the more conventional
recruitment methods. A department could liaise at local level
with both official and private entities for the display of posters
at places that are accessible, known to and frequented by
the community (e.g. the Thusong Service Centres). Posters
should be compiled in the languages used in the relevant
community.

(b) Radio advertising

(i) This is a form of recruitment which can typically be utilised to
reach rural communities. If used in conjunction with posting,
it can serve the purpose of announcing the places where
advertisements are posted.

(c) Headhunting (skills search)

(i) Departments may, in order to enlarge the potential pool of
candidates to be generated through the normal advertising of
posts, request identified potential candidates to submit their
candidature for an advertised post prior to the closing date of
an advertisements. Applications received from such identified
potential candidates must be considered together with all
other applications and all the normal processes will apply.
This skills search based method of recruitment can typically
be used to seek and identify candidates for positions where
it is usually difficult to recruit suitably qualified candidates as
well as candidates from historically disadvantaged groups.

(ii) In the event where the subsequent selection process fails
to recommend a suitable candidate for appointment, or in
cases where a successful candidate is no longer available
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for appointment and no other suitable candidate is available,
this phase should be concluded where-after a process of
headhunting may be embarked on. During such headhunting
process departments must use the same criteria as originally
advertised (e.g. educational qualifications and remuneration on
offer). Candidates identified through such headhunting must,
however, be assessed by the same selection committee and
against the same selection criteria applied in respect of those
candidates initially shortlisted and interviewed. Headhunting
thus entails a next phase of the recruitment process, following
the conclusion of the initial phase that was unsuccessful.

(iii) Against this background a selection committee needs to be
abundantly clear on whether shortlisted candidates are found
suitable or not. Only in the event where no candidate is found
to be suitable, a process of targeted headhunting may be
initiated, i.e. individuals who meet the requirements of the
post are approached to submit their CVs to be considered for
the vacant position. It speaks for itself that the candidature
of persons interviewed prior to the headhunting process
and who were found not suitable, cannot be considered for
appointment together with possible headhunted candidates.
Although comparison of a headhunted candidate with initial
candidates will obviously take place, initial candidates who
were found not suitable cannot be considered for appointment
should headhunting also fail to render a suitable candidate.

(d) Referrals

(i) Employees/members can be asked to communicate
information about vacancies to acquaintances. This method
should, as in the case of headhunting, only be applied in
conjunction with advertising.

(e) Recruitment agencies

(i) Recruitment agencies may be used to act as intermediaries
between the employer and prospective members. An EA may
utilise an appropriate agency to identify candidates for posts,
as long as the advertising and selection procedures comply
with Public Service selection principles.
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6. ADVERTISING OF POSTS

«D

6.1 General

(1) An EA has the discretion to advertise or re-advertise a vacancy. The
advertising of vacant posts underpins human resource provisioning in the
SMS. As already mentioned, departments must ensure that vacant posts
are so advertised as to reach, as efficiently and effectively as possible,
the entire pool of potential applicants, especially persons historically
disadvantaged. When a department wants to advertise a vacancy, it is
important to thoroughly consider the medium to be used. Any vacant post
of DDG or HoD must be advertised nationwide. The following options can
also be utilised in collaboration with the nationwide advertisement:

(a) Advertising within a defined area.

(b) Advertising of posts internally within the whole Public Service by
means of the Public Service Vacancy Circular issued by the DPSA.

(c) Advertising of posts internally within the Public Service as a whole
and/or in selected departments/provincial administrations and
sectors by means of their own circulars, if they possess the means
to undertake the advertising themselves.

(d) Advertising of posts by means of posting.

(2) An EAmay fill a vacant post without advertising, if the post is filled in terms
of section 12(3) of the Act (deployment by the President/ a Premier).

(3) An EA may use an appropriate agency or selection consultant to assist in
part or all of the advertising/selection process as long as she or he ensures
that the advertising and selection procedures comply with the prescribed
principles and procedures contained in PSR1A/II/C and D.

6.2 Guidelines for the compilation of advertisements

(1) An EA must, as a first step, determine the composite requirements for
employment in the relevant post on the basis of the inherent requirements
thereof. An advertisement should not favour or prejudice any prospective
candidate who has the necessary training, skills, competence and/or
knowledge relevant to the requirements of the post. Advertisements should
therefore be supportive of and in compliance with the Constitution, the
Labour Relations Act, the Public Service Act and the PSR. Qualifications
should not be defined primarily or solely in terms of educational attainment,
but should include skills, relevant experience and other criteria.

(2) Educational qualification requirements, including qualifications obtained
through the Recognition of Prior Learning process and linked to the National
Qualification Framework, should as per the post advertisement reflect the
minimum qualification requirements determined during job evaluation. Such
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qualification requirements should be specific to the post. An applicant with a
lower qualification cannot be shortlisted for the post. If no suitable candidate
is found with the advertised minimum qualification, the department may either
re-advertise the post with the revised minimum qualification requirement
(provided the revised minimum qualification is still within the specifications
used to arrive at the level of the post) or embark on a headhunting process using
the same criteria as originally advertised. The MPSA must be approached for
a deviation for a relaxation of the minimum qualification requirement, prior to
the re-advertisement of the post.

(3) An advertisement should be fully compatible with the valid post and job
specifications and should specify the inherent competencies of the job,
the job title and core functions. Do not put into an advertisement any
requirements and/or skills that are not directly related to the applicant's
ability to perform that specific job.

(4) The methods of advertising must attract the widest possible number of
people within the target groups in the most cost-effective manner.

(5) Departments should use the relevant job title and rank in advertisements in
order to attract applicants with the ability to perform that specific job.

(6) Advertising should encourage competition between internal and external
applicants to promote labour mobility and cross-fertilisation of energy and
experience.

(7) Advertisements must in no way discriminate either directly (race, gender,
etc) or indirectly (inordinate qualifications/experience requirements)
against any potential candidate, or discourage her or him from presenting
her or his candidature.

(8) The requirements for additional health and security checks must be clearly
stated in the advertisements. Health requirements can only be stated in
any case where it is a requirement of the post.

(9) Job requirements should not be formulated so as to unfairly exclude
candidates who may possess the necessary ability or potential.

(10) Where the advertising of a post within and outside the Public Service is
undertaken simultaneously, care must be taken that the contents of both
advertisements in respect of the post description and skills stated therein, are
the same. It must also be ensured that the date of placement and the closing
date for applications are the same for inside and outside advertisements.

(11) Closing dates for applications for advertisements outside the Public Service
should preferably not be less than four weeks after the date of placement so
as to allow applicants from remote areas a fair opportunity to apply.
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6.3 Contents of advertisement

(1) An advertisement for a post should specify the following:

(a) Job title.

(b) Place to be stationed.

(c) Formal educational requirements as well as specific competencies,
experience and knowledge requirements (i.e. inherent requirements
of the post).

(d) Core functions to be performed by the incumbent.

(e) All-inclusive package payable.

(f) Contact particulars of person to whom enquiries can be addressed.

(g) Closing date.

(h) Application for the post must be made using the Z83 form and that
all information must be provided - failure to complete or disclose all
required information will automatically disqualify the applicant.

(i) If the appointment is for a specific term, this should be clearly stated
(e.g. in the case of a HoD or DDGs on contract).

(j) That the successful candidate will be required to enter into an
employment contract and sign an annual performance agreement.

(k) That all shortlisted candidates will be subjected to personnel
suitability checks and the successful candidate will have to undergo
full security vetting.

(I) All applicants to declare any conflict or perceived conflict of interest.

(m) All applicants to disclose membership of Boards and directorships
that they may be associated with.

(n) The successful candidate will have to annually disclose her or his
financial interests.

(o) Identified candidates will be subjected to a government specific
competency assessment.

6.4. Re-advertising vacancies

(1) The re-advertisement of a vacancy should be done for good reasons and
in exceptional circumstances only. These include:

(a) No suitable candidate could be found. This is subject to a fair process
of selection having been applied.

(b) The operational requirements (or job contents) for the vacancy have
changed drastically since the vacancy was advertised.

(c) A long delay in finalising the selection process due to various
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unforeseen departmental circumstances, resulting in candidates no
longer being available.

(d) The exposure of the initial advertisement having been found to be
too limited, not reaching all potential candidates.

Note: The department should invite candidates who responded to
the initial advertisement to apply again should they still wish.

Methods of application

(1) The employer's aim is to get as close a match as possible between the
specified competencies and the ideal candidate. In order to identify a suitable
candidate, sufficient information is needed to be able to make a judgement.
It is thus important to obtain the information by way of a well constructed
application form (i.e. form Z83) and Curriculum Vitae (CV).

(2) A standard application form holds certain advantages. All applicants are
required to provide the same information, making comparisons much
easier. Applicants also have to respond to the employer's questions rather
than setting their own agenda.

(3) It is compulsory for applicants to submit a completed Z83 form together
with a CV in response to the advertisement and said documents must
reach the relevant office before the closing date.

Note should be taken that form Z83 (application form) is available on
the government website at www.gov.za

7. SELECTION

7.1 Introduction

(D

(2)

Theselection process commencesaftertheclosingdateoftheadvertisement
and is concluded when a recommendation is made regarding the most
suitable applicant.

Selection should be undertaken in a justifiable, equitable and fair manner
in compliance with the provisions of sections 10,11 and 12 of the Act read
with the PSR.

7.2 Selection principles

(1) Merit

(a) Selection on merit is fundamental to ensure that the Public Service
recruits and promotes people of the highest calibre. It ensures that
the person selected is the best suited on the basis of:
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(i)

(K)
(Hi)
(iv)

(v)
(vi)

Skills.

Experience.

Abilities.

Personal attributes.

Competencies.

The need to achieve a representative and diverse workforce.

(2) Job related selection criteria

(a) The criteria should relate only to the inherent requirements of the
job, taking account of:

(i) Competencies acquired through past experience,

(ii) Training received,

(iii) Learning potential.

(b) Educational qualifications should not be the sole determinant of
suitability.

(3) Fairness

(a) The process should not discriminate against any applicant on the
grounds of:

Race. • Culture.

Colour. • Marital status.

Belief. • Gender.

Sexual orientation. • Pregnancy.

• Disability. • Domestic circumstances.

Age. • Religion.

• Any other arbitrary criteria.

(4) Equity

(a) All candidates should be measured against the same objective criteria
with due regard to the need for diversity and representativeness.

(b) Criteria should be in writing and be available to the selection
committee prior to the selection process.

(c) All applicants for a particular post must be assessed by the same
selection panel.

(d) All applicants should be assessed against the same selection criteria.

(5) Transparency

(a) To be able to demonstrate that the process was fair and transparent,
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easily accessible written records of the following should be kept:

(i) Criteria used in selecting interviewees,

(ii) Criteria used in selecting the most suitable candidate,

(iii) Evaluation of individual candidates.

7.3 Screening

(1) After the closing date, the application documents should be screened to
determine whether applicants comply with the basic criteria laid down in the
advertisement. When in doubt, additional information should be requested.
The thoroughness with which this phase is conducted determines the
success of the selection activities to follow. During this phase candidates
who do not comply with the minimum advertised requirements may be
eliminated with noting of reasons, resulting in a preliminary selection pool.

(2) During this phase legends may be used to denote the advertised criteria
such as:

A = Lack of specific knowledge, competencies or high level skills;

B = Lack of identified managerial skills;

C = Lack of proven high level communication skills;

D = Non-compliance with regard to educational qualifications or years of
relevant experience;

E = Application received after the closing date;

F = No Z83 form submitted together with application or Z83 form is in-
complete; and

G = Conflict of interest.

7.4 Preliminary selection pool and shortlisting

(1) The next step entails the shortlisting of candidates using the preliminary
selection pool.

(2) The shortlist of candidates, who are to be put through a further selection
process, is then compiled. A rating scale may be used to identify the most
suitable candidates based on the advertised criteria.

(3) Elimination of candidates must be done in a justifiable manner and be
documented so that the reasons for elimination are available when the filling
of the post is finally considered. This can be done by careful consideration
of the information provided by the applicant, in order to ascertain whether
the candidate meets the job requirements.

(4) Shortlisting must only be concluded on the basis of information provided
in the application form (Z83) and in the Curriculum Vitae. Any information
from other sources should not be considered^ it may unfairly benefit or
disadvantage an applicant in relation to the otfcers.
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(5) Only Public Servants who have been employed in the Public Service for at
least 5 consecutive years at SMS level will be eligible for appointment as HoDs.

7.5 Selection Committee

(1) The role of a selection committee is to -

(a) establish the suitability of a candidate to comply with the job
requirements;

(b) determine the relative suitability of the various candidates as
objectively as possible;

(c) render justifiable and valid advice to the final decision maker; and

(d) formulate and record the reasons for specific recommendations.

(2) A selection committee should include persons who are well versed with the
job content as well as persons who are competent in applying selection
techniques. Members of selection committees should be known for their
impartiality and objectivity.

(3) A selection committee may include a person of stature from outside the
Public Service if this will add value to the selection process.

(4) The interviewing of candidates and deliberations of selection committees
as well as their recommendations and documentation are confidential and
should not be divulged other than in the execution of official duties or to
authorised persons.

(5) An EA shall appoint a selection committee to make recommendations on
appointments to posts at HoD and DDG levels.

(6) The EA's office shall arrange a date and venue for interviews and notify
both panel members and candidates.

(7) A selection committee constituted for the appointment of -

(a) the head of a national department, shall be chaired by the Minister
responsible for the portfolio in which the vacancy exists and include
at least two other Ministers and a national head of department;

(b) a Deputy Director-General of a national department, shall be chaired
by the Minister responsible for the portfolio in which the vacancy
exists and include at least two Deputy Ministers and the relevant
head of department;

(c) the head of the Office of the Premier, shall include at least three
Members of the Executive Council of the relevant province and the
head of any national department;

(d) the head of a provincial department, shall include at least three
Members of the Executive Council of the relevant province and the
head of the Office of the Premier of trie province; and
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(e) a Deputy Director-General of -

(i) the Office of the Premier, shall include at least two members
of the Executive Council of the relevant province and the head
of the Office of the Premier of the province;

(ii) a provincial department, shall include at least two members of
the Executive Council of the relevant province and the head
of the relevant provincial department.

(8) Employees of a grading which is lower than the grading of the post to
be filled may provide secretarial or advisory services during the selection
process/interview, but shall not form part of the selection committee.

(9) Special Advisers should not form part of the interviewing panel; however,
they may be included as observers to the interview process.

7.6 Interviewing

(1) The next stage in the selection process is the interview. During the
interview, the selection committee is granted an opportunity to probe into
the applicant's background, experience and interests. This is a step where
face to face communication takes place, and where impressions are formed
of the personality, values and attitudes of the applicant.

(2) Interviews should directly assess the competencies possessed by the
applicant. The interview can take one of two forms:

(a) A structured interview: The selection committee utilises a predeter-
mined questionnaire to obtain certain information. The questions
can be asked in a specific order.

(b) A semi-structured interview: The most important guiding questions
are determined in advance. This provides flexibility to add questions
depending on the situation and to probe deeper depending on the
answers provided.

(3) Additional guidelines on interviews:

(a) The interview must be conducted at a suitable venue that will ensure
privacy.

(b) Plan the interview and formulate its objectives and the questions to
be asked.

(c) Thoroughly study the relevant job descriptions before the interview.

(d) Study the information that appears on the candidate's application
form and CV.

(e) Ensure that the interview is objective and unbiased.

(0 Put the applicant at ease.

(g) Encourage the applicant to participate by asking pertinent questions
and listening attentively.
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7.7 Recommendation of most suitable candidate

(1) After the last interview, the selection committee must reach consensus
on the most suitable candidate for the post. The final decision must be
supported by as wide a range of evidence as possible.

(2) The selection committee must make a recommendation on the suitability of
a candidate after considering only the following:

(a) Information based on valid methods, criteria or instruments for
selection that are free from any bias or discrimination.

(b) The training, skills, competence and knowledge necessary to meet
the inherent requirements of the post.

(c) The needs of the department for developing human resources.

(d) The representativeness of the department as a whole with regard to
DDG appointments and HoDs as a group in the appointment of an HoD.

(3) Aseiection committee shall record the reasons for its decision with reference
to the criteria mentioned in paragraph 7.7(2) above.

(4) Departments must conduct, for shortlisted candidates, personnel suitability
checks which shall cover at least the following:

(a) Criminal record checks;

(b) Citizenship verification;

(c) Financial/asset record checks;

(d) Qualification/Study verification; and

(e) Previous employment verification (Reference checks).

(5) The appointment of a HoD or Deputy Director-General at national level can
only be effected after consultation with the MPSA and obtaining Cabinet's
concurrence/approval.

(6) According to a Cabinet decision of 5 May 2010, HoDs of National
Departments/National Government Components must be appointed for a
term of five years.

(7) A serving employee who is appointed to the post of HoD, will automatically
lose her or his status as a permanent employee. Her or his accrued pension
and other benefits will, however, only be payable on the date that her or his
term expires.

(8) Amendments to section 12 of the Act changed the permanent employment
status of serving Provincial Heads of Department with effect from 1 July
1999, to that of a five year term of office on contract.

(9) Certain appointments are made only by the President. The President as
head of the national executive:
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(a) is Commander in Chief of the Defence Force and must therefore
appoint the Military Command of the Defence Force (section 202(1)
of the Constitution);

(b) must appoint the National Commissioner of the Police Service
(Section 207(1) of the Constitution); and

(c) must appoint the head of each Intelligence Service established in
terms of the Constitution (section 209(2) of the Constitution).

7.8 Submission of Cabinet Memorandum and relevant information to the MPSA

(1) Regarding national HoDs and DDGs, the MPSA must be consulted by the
relevant EA on the appointment of the successful person. The MPSA is
further responsible for obtaining Cabinet's concurrence on the appointment.
To facilitate this process national EAs must provide the MPSA with a
Cabinet Memorandum containing all relevant information as per the Protocol
Document at Annexure B. For this purpose a pro forma letter (Annexure
C) and a Cabinet Memorandum (Annexure D) containing all relevant
information, should be forwarded to the MPSA at least four weeks before
the next Cabinet meeting. For practical reasons, departments must only deal
with one appointment per Cabinet Memorandum. The Cabinet Memorandum
must be accompanied by the completed pro forma letter and supporting
documents, including the relevant Curriculum Vitae and information, if any,
on Board/s that the candidate may currently be serving on or directorship/s
that she or he currently holds.

(2) The MPSA will not table a Memorandum for the appointment of a HoD or
DDG if the Executive Authority in whose portfolio the post is, is not present
in the specific Cabinet meeting.

(3) Following Cabinet's concurrence, the relevant EA is responsible for issuing
an appointment letter to the successful candidate which should include the
following:

(a) Provisions of the Act in accordance with which the appointment is
effected and the probationary period which will apply (i.e. Sections
12 and 13 of the Act).

(b) Term of contract and flexible all inclusive remuneration per annum
(including also the 10% non-pensionable HoD allowance in the case
of an HoD appointment).

(c) Indicate a need to sign an employment contract and enter into a
Performance Agreement.

(d) Date of appointment/assumption of duty.

(e) Requirement to disclose financial interests within the prescribed
period of 30 days after assumption of duty.

(f) Requirement to obtain a relevant security clearance within 12 months
from date of appointment.
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(4) The employment contract to be concluded by the EA and the HoD will be
as set out in Annexure 2 - Part 1 of the Public Service Regulations. The
relevant EA must provide the MPSA with a copy of the contract as soon as
possible after the conclusion thereof.

(5) Should any candidate require reasons why she or he was not appointed, it
will be the responsibility of the relevant EAto provide such reasons.

(6) The relevant EA must require the appointee to be subjected to security
clearance in accordance with PSR1 /VII/B.1 (f). In this respect the measures
contained in the Minimum Information Security Standards, issued by the
Domestic Branch of the State Security Agency must be complied with and
the relevant security clearance must be obtained within 12 months from
date of appointment.

(7) The date of appointment will be with effect from a date as agreed to by
the relevant EA and the appointee (which date should be after the date of
approval of the appointment).

(8) In accordance with PSR1/VII/B.3.1 and B.3.2 -

(a) an EA shall not re-appoint a former employee as HoD where -

(i) the former employee left the Public Service earlier on the
condition that she or he would not accept or seek re-appointment;

(ii) the original grounds for termination of service militate against
re-appointment; or

(Hi) the former employee left the Public Service due to ill health and
cannot provide recent and conclusive evidence of recovery.

(b) notwithstanding PSR1/Vll/B.3.1(a), an EA may appoint a former
employee referred to in that regulation provided that -

(i) the appointment is in the public interest;

9
(ii)

(iii)

(iv)

7.9 Remuneration

the appointment is made in accordance with the recruitment
and selection procedures in the Regulations and no other
suitable candidate could be recruited;

the appointment is made for a fixed term not exceeding three
years, and that term may be extended only once for a further
term not exceeding three years; and
the employee has not previously been appointed in terms of
the relevant regulation.

(1) Agreement on the remuneration of the prospective appointee must be
reached between the relevant EA and the prospective appointee before
Cabinet is approached for approval of the appointment. The remuneration
to be awarded to the relevant person sljquld be included in the proposal to
be presented to Cabinet.
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(2) An EA may not request a deviation after Cabinet has taken a decision on
the matter.

7.10 Employment contract

(1) A member of the SMS can either be appointed on a permanent basis or on
contract, depending on the nature of the post, in both cases the individual
must enter into an employment contract. Such an employment contract
must be based on one of the contracts as set out in Annexure 2 (Part 1, 2
or 3 of the Public Service Regulations).

(2) According to Section 12 (2) of the Public Service Act, ail HoDs are appointed
on contract for a period up to five years. Once Cabinet has decided on the
contract period of a HoD, any extensions thereafter can only be effected
with Cabinet approval. To facilitate an extension of contract national
EAs must provide the MPSA with a Cabinet Memorandum containing all
relevant information as per Annexure B. For this purpose a pro forma letter
(Annexure E) and a Cabinet Memorandum (Annexure F) containing all
relevant information should be forwarded to the MPSA at least four weeks
before the next Cabinet meeting.

(3) All DDG posts that are core to the mandate of the department and are part
of the approved fixed establishment, should be permanent appointments.

(4) An EA shall ensure that each employee upon appointment, is provided with
a written contract of employment, including the terms and conditions of her
or his service.

S>
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PART 3: CAREER MANAGEMENT AND EXIT OF HODs

INTRODUCTION

1.1 In accordance with the new management framework Executive Authorities (EAs)
have been granted extensive powers relating to the day to day management of
their departments. These powers inter alia relate to appointment and other career
incidents of Heads of Department (HoDs).

1.2 Since HoDs normally have no career progression or prolonged employment
opportunities, they have unique conditions of service. These conditions of service
are all explained in this Part. It also provides information and examples on the
management of all career incidents of HoDs, from appointment right through to
termination of service.

1.3 Statutory provisions referred to in this Part do not necessarily reflect the precise
wording or meaning of that provision and are for easy reference only, in applying
this Part, it is important that the original statutory provision(s) be consulted and
read in conjunction with this document.

EMPLOYMENT CONTRACTS FOR HODs

S>

2.1 The purpose of an employment contract is to:

(1) Regulate the appointment of HoDs.

(2) Confirm the employment provisions and conditions of service of HoDs as
determined by the Act and Regulations.

2.2 The employment contract of a HoD shall comply with the requirements set out
in PSR1/VII/B.2. In accordance with this regulation, the contract to be concluded
between an EA and a HoD in terms of section 12(2) of the Act shall be as set out
in Part 1 of Annexure 2 of the PSR.

2.3 The prescribed contract referred to above covers broadly the following areas:

(1) Appointment.

(2) Remuneration.

(3) Deployment during the contract period and re-appointment on expiry of the
contract.

(4) Termination of employment.

(5) Renewal and extension of term office.

(6) Conduct.
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(7) Additional terms and conditions.

(8) General aspects pertaining to good faith, applicability of the Act,
interpretation of the agreement, jurisdiction of courts, variation and waiver.

(9) Notice and Domicillium.

2.4 Parties to an employment contract include the relevant-

(1) EA;and

(2) HoD.

2.5 An employment contract must include any term and condition agreed upon
between the EA and the HoD on particular duties and specific performance
criteria for evaluating the performance of the HoD.

PERFORMANCE AGREEMENTS (PA)

3.1 The employment contract in Part 1 of Annexure 2 of the PSR states that a HoD
shall enter into an annual PA with the EA. This is linked to a specific financial year
and shall include at least the minimum requirements prescribed in clause 7 of the
prescribed contract. The HoD should enter into a PA not later than three months
after assumption of duty/entering into a new post.

3.2 Please refer to Chapter 4 (SMS PMDS) of the SMS Handbook and Guidelines
for HoD evaluation issued annually by the Public Service Commission (PSC)/
Department of Performance Monitoring and Evaluation (DPME).

PROBATION

4.1 In accordance with section 13 of the Act, the appointment of a HoD is effected
on a minimum probation period of 12 calendar months, unless the EA directs
otherwise.

4.2 The purpose of a probationary period is to facilitate the process of evaluating a
HoD in the post while freeing the EA from lengthy and cumbersome processes
should it be necessary to -

(1) terminate the appointment; or

(2) transfer/deploy the HoD.

4.3 The process followed in evaluating a HoD during a probationary period and
the actions to be taken are prescribed in section 13 of the Act and in PSR1/
Vll/E. The HoD should be supported by the EA and be given a fair opportunity
to meet the conditions of her or his appointment. The relevant EA must quarterly
evaluate the HoD's work performance in terms of hsrtor his PA (Refer to Chapter
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4 - SMS PMDS of the SMS Handbook). The HoD must endorse each report as
confirmation that she or he is aware of how her or his work performance is being
regarded and which areas, if any, need to be improved on.

On expiry of the twelve months probationary period, the EA must:

(1) confirm the appointment; or

(2) extend the probation period; or

(3) terminate the appointment.

Please refer to Chapter 4 (SMS PMDS) of the SMS Handbook pertaining to the
assessment.

The probation period may be extended under the following circumstances:

(1) The period of probation must be extended by the number of days leave
taken by the HoD during the initial period or any extension thereof.

(2) If a probationary period is extended, the process of evaluation and reporting
on a quarterly basis must be continued until the probation is ended by
terminating the appointment or confirming it.

(3) Where a decision is taken to extend the HoD's probationary period, it would
be advisable to first apply the audi alteram partem rule, i.e. allow the HoD
to state a case in response.

If a HoD who is on probation is transferred or deployed to another post, a lesser
period of probation may be directed in the new post which, together with the
period of probation served in the former post, shall total at least 12 calendar
months.

HoDs who are employed for a period not exceeding one year do not serve a
probationary period.

4.8 The EA of a HoD on probation shall ensure that the probationer:

(1) Knows the performance and other requirements needed for confirmation of
probation at the start of the probationary period.

(2) Receives written feedback each quarter on her or his performance and
compliance with other requirements.

(3) Receives training, counselling or other assistance if needed.

(4) Receives written confirmation of appointment at the end of the probationary
period if she or he has been found suitable.

(5) Is allowed to state her or his case if dismissal as a result of poor performance
is considered. During this process the probationer may be assisted by a
colleague or a trade union representative.
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(6) Is managed in compliance with the stipulations of Schedule 8 Code of
Good Practice, of the Labour Relations Act, 1995.

REMUNERATION AND SERVICE CONDITIONS

f>

5.1 HoDs receive an all inclusive flexible remuneration package, based on the cost-
to-company principle. The remuneration scale consists of distinct grades and
remuneration bands (with commensurate job evaluation weights).

5.2 Provincial HoDs and Heads of Government Components (Schedule 2 and 3 of
the Act) shall not by virtue only of their post be entitled to the rank, status or salary
scale and benefits of the HoD mentioned in the second column of Schedule 1 of
the Act. The all inclusive remuneration package that the HoD shall receive should
be based on the grading of the post as determined through job evaluation and as
specified in the prescribed employment contract. Only remuneration packages
contained in the official remuneration scale may be utilised.

5.3 The remuneration packages of HoDs will be in accordance with determinations
made in this regard by the MPSA. The EA may, however, in accordance with
PSR1A//C, set the remuneration package above the minimum notch of the salary
range to enable the recruitment of suitable candidates. In such a case, Cabinet
approval must be obtained prior to the appointment of the individual at the higher
salary level.

5.4 The inclusive remuneration package consists of the basic salary, the state's
contribution to the GEPF and a flexible portion. The structure and rules of the
inclusive and flexible remuneration package are spelled out in Chapter 3 of the
SMS Handbook. General conditions of service are also spelled out in Chapter 3 of
the SMS Handbook and benefits may be amended by determinations issued by the
MPSA in terms of the Act. HoDs are also eligible for additional compensation in the
form of a non pensionable HoD allowance equal to 10% of the relevant annual all
inclusive remuneration package, payable in equal portions per month for the time
that a member is designated as a HoD. Refer to Chapter 3 of the SMS Handbook for
more details as well as the circumstances under which the allowance is not payable.

5.5 HoDs are eligible for an annual cost-of-living (remuneration package) adjustment,
irrespective of the outcome of performance assessment. Such adjustment is
effected by way of a determination made by the MPSA.

5.6 HoDs may furthermore be considered for performance related package progression
and/or payment of a cash bonus (see Chapter 4 of the SMS Handbook in this regard).

5.7 All jobs of Provincial HoDs as listed in Schedule 2 of the Act, must be evaluated
using the applicable job evaluation system before amendments to the grading of
such jobs (e.g. upgrading) are considered.
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6. OVERTIME

7.

Compensation for overtime work is not applicable to HoDs.

TRANSFER

7.1 Section 12(3) of the Act stipulates as follows:

(a) "The President may transfer the head of a national department or national
government component before or at the expiry of his or her term, or
extended term, to perform functions in a similar or any other capacity in a
national department or national government component in a post of equal,
higher or lower grading, or additional to the establishment, as the President
considers appropriate.

(b) The Premier of a province may transfer the head of the office of the Premier,
a provincial department or a provincial government component before or
at the expiry of his or her term, or extended term, to perform functions in
a similar or any other capacity in the Office of the Premier, a provincial
department or a provincial government component of the relevant province
in a post of equal, higher or lower grading or additional to the establishment,
as the Premier considers appropriate.

(c) The President may, in consultation with the Premier or Premiers concerned,
transfer before or at the expiry of his or her term, or extended term -

(i) the head of a national department to perform functions in a similar or
any other capacity in the Office of a Premier, a provincial department
or a provincial government component; or

(ii) the head of the Office of a Premier, a provincial department or a
provincial government component, to perform functions in a similar or
any other capacity in the Office of a Premier, a provincial department
or provincial government component of another province or in a
national department or national government component,

in a post of equal, higher or lower grading or additional to the establishment,
as the President, in consultation with the Premier or Premiers, considers
appropriate.

(d) A transfer in terms of this subsection may only occur if -

(i) the relevant head of department consents to the transfer; or

(ii) after due consideration of any representations by the head, the
transfer is in the public interest.

(e) Any person appointed as head of department or government component
who is transferred in terms of this subsection -^
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(i) during her or his term of office or extended term -

(aa) shall for the unexpired portion of that term not suffer any
reduction in salary and change of other conditions of service,
unless she or he consents thereto; and

(bb) to a higher post shall not by reason only of that transfer be
entitled to the higher salary applicable to the higher post; and

(ii) at the expiry of her or his term of office, or extended term, shall
receive the salary and conditions of service attached to the capacity
in which she or he is so transferred."

7.2 Transfer of national HoDs in terms of section 12(3) of the Act has not been
delegated by the President in the standing delegation of powers to Ministers, and
must be dealt with by the President, who will exercise the power together with
other members of Cabinet. In the case of provincial HoDs, the power of transfer
vests with the relevant Premiers.

SECONDMENT

*

8.1 Section 15(3) of the Act stipulates as follows:

"(a) An employee may with her or his consent and on such conditions, in
addition to those prescribed by or under any law, as may be determined
by the relevant executive authority after consultation with the Treasury, be
placed at the disposal of another government, or of any council, institution
or body established by or under any law, or of any other body or person,
for a particular service or for a stated period.

(b) Such an employee remains subject to the laws applicable to employees in
the public service while so placed at such disposal."

8.2 PSR1/VII/B.4 further states as follows:

"B.4.3 If an employee is seconded in terms of section 15(3) or (4) of the Act, the
recipient government, council, institution or body or person shall bear the
inclusive costs of the secondment, unless the relevant department, after
consultation with the Treasury, and the recipient entity agree otherwise."

"B.4.4 If an employee is seconded in terms of section 15(3) or (4) of the Act,
the relevant executive authority may, subject to the written consent of
the employee, bind her or him to continued employment in the relevant
department or another department in the public service immediately after
the secondment, for a period not exceeding the period of the secondment."
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The power to second a HoD in terms of section 15(3) of the Act has been delegated
by the President to National EAs. Such power should be executed only after
consultation with the MPSA and Cabinet needs to be informed by the relevant
Minister. In the case of Provincial HoDs, the power of secondment vests with the
relevant Premiers.

Posts of HoD cannot be filled on the basis of secondment. The reason being that
a seconded person does not hold the status of an employee as defined in the
Public Service Act.

Please refer to Chapter 11 of the SMS Handbook, dealing with the Policy and
Procedure on the Revolving Door Enablers, for details (Parts A and B) regarding
Secondment of Members of the Senior Management Service to Academic and
other Institutions.

In the application of section 15(3) of the Act, due cognisance must be taken of the
"National Policy on the Secondment of South African Public Service Employees",
as approved by Cabinet and communicated to all National and Provincial
Government Departments and Government Components under DPSA Circular
14/1/2/P dated 6 October 2009.

9. EXTENSION OF TERM OF OFFICE

9.1 Section 12(2)(c) of the Act provides for the extension of the term of office of a
HoD. Extension occurs prior to the expiry of the term or extended term of office
and is carried out in accordance with the terms and conditions of the contract. A
further contract may be concluded between the relevant EA and the HoD for an
extended period of not more than five years at a time. Cabinet approval must be
sought before the term of office of an HoD can be extended. In accordance with
the Protocol Document at Annexure B, Cabinet decided that a term may be
renewed pending the performance and at the discretion of Cabinet. There
is no limit to the number of times a term of office can be extended.

9.2 For purposes of dealing with an extension of a contract please refer to the pro
forma letter and Cabinet Memorandum at Annexure E and F respectively.

9.3 Process to be followed when term of HoDs are due to expire (PSR, Annexure 2 -
Parti):
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Stage Description

Three months prior to the expiry of the term of office

1

2

The EA should inform the MPSA of her or his intention to
extend a contract or not (Situation will be different in a
Province, depending on the delegation of power)

The MPSA informs Cabinet prior to the expiry of the term of
office of the intention to extend the term (Situation will be
different in a Province, depending on the delegation of power).

At least twocalendanmon^

3 The EA communicates in writing with the HoD whether she or
he intends to retain the HoD's services for a further period not
exceeding five years (60 calendar months), or not

Within one calendar month of the date of communication to extend term
. ' --: • ' : ' •'; ' I ; ; o f o f f i c e . : . . ' : y " . - • • ; " . [ ' • •'•! •• • ' ;' ':. •

4 The HoD informs the EA in writing whether she or he accepts
the offer of extended employment.

9.4 If it is agreed that the HoD will enter into a further contract at the end of the present
contract, her or his continued service will be recognised under the new contract.
This will avoid any break of service and any accrued or pro rata entitlement will
be carried forward into the new contract.

9.5 Should the EA not renew the contract beyond the initial period(s), the HoD has
the right to retire and shall be entitled to the pension and other benefits directly
linked to section 16(3) of the Act.

Note: For more details refer to the part dealing with termination of employment
contracts in the SMS Handbook.

10. ASSIGNMENTS AND ACTING APPOINTMENT / ACTING ALLOWANCE

10.1 Section 32(1) of the Act stipulates that an EA or HoD may direct an employee
under her or his control to temporarily perform any functions other than those
ordinarily assigned to the employee or appropriate to her or his grade or post.

10.2 An employee may further be directed in writing to act in a post. Such acting
appointment shall, in terms of section 32(2) of the Act, in the case of the post of
HoD, be made by the relevant EA. At a National level, the relevant EA shall thus
appoint a SMS member/suitable employee to act in the HoD post. At a Provincial
level, if a premier has not delegated powers to other EAs, she or he shall appoint
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a SMS member/suitable employee to act as HoD.

10.3 A SMS member/suitable employee may be compensated for acting as HoD in
terms of a determination by the MPSA. Refer to Chapter 3 (paragraph 10) of the
SMS Handbook for more details pertaining to the acting allowance and the policy.

10.4 A SMS member/suitable employee acting as HoD may only do so for maximum
uninterrupted period of 6 (six) months. The acting allowance may only be paid to an
acting member for a maximum of 6 months. The person to be appointed in the acting
capacity should be informed in writing and the letter should include the following:

(1) An indication that she or he has been appointed to act in accordance with
section 32 of the Act.

(2) The period of acting.

(3) An indication of the post requirements and responsibilities in accordance
with section 7(3)(b) of the Act.

(4) An indication that she or he acts as accounting officer in terms of section
37 of the Public Finance Management Act, 1999.

10.5 The member must accept the acting appointment in writing.

11. ETHICAL CONDUCT

11.1 A HoD shal l -

(1) display the highest possible standards of ethical conduct;

(2) set an example to subordinates and maintain high levels of professionalism
and integrity in their interaction with political office-bearers, fellow employees
and the public; and

(3) ensure that they minimize conflicts of interests and that they put the public
interest first in the performance of their functions.

11.2 A HoD is expected to comply with the Code of Conduct provided for in Chapter 2
of the PSR. Specific measures have been introduced to regulate the involvement
of HoDs in work outside the public service and to enforce the disclosure of their
financial interests.

11.3 No HoD shall perform paid work outside the public service unless provided for in
her or his conditions of employment and with written permission from the relevant
EA (section 30 of the Act). A HoD may not claim any extra remuneration for any
official duty or work which she or he performs voluntarily or is required by an EA
to perform.

11.4 A policy on the disclosure of financial interests is contained in Chapter 3 of the
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PSR as well as in Chapter 9 of the SMS Handbook. HoDs must disclose their
financial interests to their EAs by 30 April of each year. New appointees must
disclose their interests within 30 days after assumption of duty. The framework
includes a standardised form that has to be completed and certified. The regulatory
framework prescribes that if HoDs do not disclose their interests by the prescribed
date they may be charged with misconduct.

The PSC keeps a centralised database of information on financial matters of
HoDs and members of the SMS. The OPSC is responsible for the management
of the information.

Chapter 6 of the SMS Handbook provides further guidance on this important
matter.

•

12. SUSPENSION

12.1 The suspension of HoDs is covered in Chapter 7 of the SMS Handbook.

12.2 The EA may suspend a HoD on full pay if -

(1) she or he is alleged to have committed a serious offence; and

(2) the EA believes that the presence of the HoD at the workplace might
jeopardise an investigation into the alleged misconduct, or endanger the
well-being or safety of any person or state property.

12.3 A suspension of this kind is a precautionary measure that does not constitute a
judgement and must therefore be on full pay.

12.4 When a HoD is suspended, a disciplinary hearing must be held within 60 days.
The EA must appoint a Chairperson and an employer representative to deal with
the disciplinary hearing. The chair of the hearing must then decide on any further
postponement and or further suspension.

13. DISCIPLINARY PROCEDURE

13.1 Chapter 7 the SMS Handbook deals with the disciplining of HoDs.

13.2 Paragraph 2.5 of Chapter 7 provides for the process to be followed in cases of less
serious misconduct that warrants only corrective counselling, verbal warnings,
written warnings or final written warnings.

13.3 If the alleged misconduct justifies a more serious form of disciplinary action, the
EA may initiate a disciplinary enquiry. The disciplinary enquiry may follow in cases
where -
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(1) the transgression is so serious that counselling or warnings by an EA will
not suffice;

(2) the transgression constitutes a material breach of the employment
relationship; and

(3) transgressions are repeated and/or occur during the validity period of a
written or final written warning.

.4 The criteria for assessment of the seriousness of the alleged misconduct must be
based on:

(1) Actual or potential impact on the work of the public service, department,
organisational component, colleagues and public.

(2) Nature of the HoD's work and responsibility.

(3) Circumstances in which the alleged misconduct took place.

,5 The following are the steps/actions as prescribed in Chapter 7 on the disciplinary
hearing:

(1) The EA may suspend a HoD in accordance with paragraph 2.7(2) as a
precautionary measure.

(2) The EA must appoint a representative to initiate the enquiry.

(3) The relevant EA must appoint a person as chairperson for the hearing.

(4) The HoD must be given written notice of at least 5 working days before the
date of the hearing and must sign receipt of notice.

(5) The written notice of the disciplinary meeting may be given in the form of
Annexure D to Chapter 7 of the SMS Handbook.

13.6 The following are the main issues pertaining to conducting of the disciplinary
hearing (See Chapter 7 in this regard):

(1) The disciplinary hearing must be held within 10 working days after the
notice is delivered to the HoD.

(2) The HoD may be represented by a fellow member/employee or a
representative of a recognised trade union, but not by a legal practitioner.

(3) Both sides shall be allowed to present evidence and cross-examine.

(4) The decision/final outcome of the hearing must be communicated to the
HoD within 5 working days after conclusion of the disciplinary hearing.

(5) If the chairperson finds that the HoD has committed misconduct, she or he
must pronounce a sanction.

(6) The EA and the HoD may agree that the disciplinary hearing will be chaired
by an arbitrator from the relevant sectoral council.
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14. GRIEVANCES

14.1 A HoD has the right to lodge a grievance about an official act or omission which
adversely affects her or him in her or his employment relationship. Chapter 10 of
the SMS Handbook contains the procedures that must be followed in dealing with
grievances of members of the SMS, including HoDs.

14.2 Section 35(3) of the Act determines that a HoD may lodge any such grievance
with the relevant EA or directly with the Public Service Commission (PSC).

14.3 Paragraph 7 of Chapter 10 of the SMS Handbook indicates the procedural stages
to address the grievance of a HoD, either with the relevant EA or with the PSC
directly.

14.4 Annexures A and B of Chapter 10 contain the grievance forms for submitting a
grievance to the relevant EA or directly with the PSC.

14.5 Grievances relating to the outcome of the evaluation of a HoD must be dealt with in
terms of the dispute resolution mechanism provided for in her or his Performance
Agreement, before it is referred to the PSC in terms of the Grievance Rules.

14.6 It should be noted that section 35(4)(b) of the Act, determines that a HoD may
not lodge a dispute on the same matter that was referred to the PSC, with the
PSCBC or the relevant sectoral council or the CCMA.

15. INCAPACITY CODE AND PROCEDURES IN RESPECT OF POOR WORK
PERFORMANCE

£>
15.1 If the EA considers that the HoD is unfit for her or his duties or incapable of

carrying them out efficiently and is not performing in accordance with the job
requirements, she or he should be managed in accordance with the appropriate
collective agreement (Resolution 10/99). The Code of Good Practice contained in
Schedule 8 of the Labour Relations Act, 1995, insofar as it relates to incapacity,
constitutes part of this agreement.

15.2 The purpose of the incapacity code, inter alia, is to help the HoD to -

(1) overcome poor performance;

(2) correct inadequate performance; and

(3) prevent arbitrary or discriminatory actions being taken.

15.3 In applying this procedure, the EA must assess the incapacity by considering:-

(1) the extent to which the incapacity affects the work of,|he public service, the
HoD's department, colleagues, and the public;
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(2) the extent to which the HoD fails to meet the required performance
standards established by the EA;

(3) the extent to which the HoD lacks the necessary skills to perform in
accordance with the HoD's PA;

(4) the nature of the HoD's work and responsibilities; and

(5) the circumstances of the HoD.

15.4 If the EA considers that a HoD is not performing in accordance with the PA or job
that the HoD has been employed to do, then the EA must:

Step

1

2

3

•r\''---,.'..; - .;'•, • ,;'/ A c t i o n -,^.:;-\::'::: ^ y s , ] - ' " : / - ] ; • •••"'•-

Give written reasons why it is necessary to initiate this procedure.

Serve the written reasons referred to in Step 1 on the HoD.

Meet with the HoD and (if the HoD chooses) with the HoD's
representative and/or a fellow member/ employee.

Also refer to Chapter 4 on the Performance Management and Development
System for SMS in this regard.

15.5 When meeting with the HoD, the EA must apply the following procedure:

Step

1

2

3

4

''•:'•..::•••'•::'- ;: 'v . . •'''-' ' • ^ • " ^ • - ^ A c t i o n ^ j " v . ; i ' ' [ ' ' • ' . \ • : ; " ' • . ' • . . . . ' ; - : y ' _ .

Explain the requirements, grade, skills and nature of the job.

Give feedback on the HoD's performance in relation to the
requirements of the job.

Indicate reasons for perceived poor performance.

Hear the HoD or her or his representative on whether-

she or he has performed in accordance with the requirements
of the job; and

the HoD agrees that she or he has not performed in accordance
with the requirements of the job.
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15.6 After considering the HoD's position, the EA must, if necessary -

Step •Action

Develop and initiate a formal programme of counselling and
instruction to enable the HoD to reach the required standard of
performance. This must include -

Assessing with the HoD the time that it would take for her or him
to overcome the poor work performance;

• establishing from the above assessment realistic time frames
the EA will expect the HoD to have met the required performance
standards; and

if necessary, identifying and providing appropriate training for
the HoD to reach the required standard of performance; and

Establish ways to address any factors that affect the HoDs
performance that lie beyond her or his control.

15.7 If the poor performance of the HoD is not remedied within the time frames
established by the programme referred to above, then the EA must -

Step

1

2

. . • ' . r . ' • ; • . ; . : • ' . . . - ' . • \ : . / " i ;••••• • - / A c t i o n : . . : • • • • • • • • • - • • - V : ; • . / ' • / • • . . \ . : ; ; ' . • ; ' , • /

Give the HoD a written report on the outcome of the procedure; and

Consult again with the HoD to explain the outcome of the procedure,
and on measures to address any problems indicated in the report.

15.8 After consulting with the HoD, the EA must consider whether to -

(1) Continue to give the HoD appropriate guidance, instruction and counselling
and establish a further appropriate period for the HoD to meet the required
performance standards;

Mentor the HoD;

Place the HoD in a more appropriate job; or

Dismiss the HoD.

(2)

(3)

(4)

Important:

Before exercising the option of dismissal or placement in an alternative job, the
EA must give the HoD a hearing to establish reasons for failure to meet required
standards.
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16. INCAPACITY CODE IN RESPECT OF ILL HEALTH

16.1 If the EA considers that as a result of poor health or injury, a HoD is not performing
in accordance with the job that she or he has been employed to do, then the EA
shall investigate the extent of the incapacity or injury, with due consideration to
the provisions of Resolution 12/99 and the leave provisions contained in Chapter
3 of the SMS Handbook.

16.2 In conducting the investigation, the EA must:

#

Step

1

2

•• .' ••-•" . • • - : • - ; " v ; - y " . A c t i o n • " ;. •.". r > .; :
:
 ;.

Give the HoD (and the HoD's trade union representative) the
opportunity of stating the HoD's case and being heard on all the
issues that the EA investigates and considers.

Consider relevant medical and other information.

Afterthe investigation '

3 Provide the HoD with a written report setting out the results of the
investigation.

16.3 In the investigation the EA must consider whether the nature of the HoD's ill
health or injury is of a temporary nature and the period of time that she or he is
likely to be absent from work. In this investigation the EA must consider the:

(1) nature of the job;

likely period of absence;

seriousness of the illness or injury;

remuneration of the HoD during her or his period of absence; and

possibility of securing a temporary replacement for the ill or injured HoD.

(2)

(3)

(4)

(5)

16.4 If the EA established that the HoD's ill health or injury is of a temporary nature,
the period of absence must be covered by sick/incapacity leave whichever is
applicable. Please refer to Chapter 3 of the SMS Handbook for more details.

16.5 If the HoD's ill health or injury is of a permanent nature the EA must investigate
the possibility of:

(1) securing alternative employment for the HoD (transfer in accordance with
section 12(3) of the Act);

(2) adapting the duties or work circumstances of the HoD to accommodate her
or his disability; and

(3) offering boarding on the grounds of ill health or injur
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16.6 If the investigation conducted by the EA suggests that the HoD's ill health is as a
result of alcohol or drug abuse, the EA may:

(1) counsel the HoD;

(2) encourage the HoD to attend rehabilitation;

establish a formal rehabilitation programme which the HoD will be expected
to follow; or

(3)

(4) terminate the employment of the HoD after following fair procedures, if the
behaviour is repetitive.

16.7 If the HoD fails to follow the formal programme or to attend rehabilitation or to
address the problem of alcohol or drug abuse, then the EA must:

(1) give the HoD or her or his representative a written report; and

(2) consult again with the HoD.

16.8 The EA may, if applicable and after consulting the HoD, consider whether to
terminate the employment of the HoD after the normal disciplinary process is
concluded.

17. TERMINATION OF CONTRACT OF EMPLOYMENT

17.1 Overview

•

(1) The term of office of a HoD may be terminated in the following ways. Each
of these reasons for termination of contract of employment is dealt with in
greater detail below.

JNo.
1

2

3

4

5

6

7

:;••••.' ' ' / : , : V : . ;•'• •;}Reason ,,;?::v',:,'-:-':.;:'"

On reaching the prescribed (or earlier
optional) retirement age.

On completing a term or extended term of
office.

Premature retirement at own request.

Discharge in terms of any of the subsections
of section 17 of the Act.

Re-determination of original or extended
term of office.

Voluntary resignation.

Death.

Reference

Section 16(1); (2); 2(A)
and (4) of the Act

Section 16(3) of the Act

Section 16(5) of the Act

Section 17 of the Act

Section 3(7) read with
section 12(4) of the Act

»-K
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(2) The employment contract provides that either party may after consultation
and agreement, terminate the contract before the expiry of an original term
of office or an extended term of office, by giving to the other party three
months notice of termination (PSR Annexure 2 - Part 1). This notice must
be given in writing and be given on or before the last day of a month and
take effect of the first day of the succeeding month.

(3) The payment of pension and other benefits are directly linked to the -

(a) specific section of the Act;

(b) Government Employees Pension Fund Law, 1996 and Rules of the
Government Employees Pension Fund and regulations promulgated
as applicable to a HoD;

(c) Public Service Regulations; and

(d) collective agreement(s) reached.

Note:

The following paragraphs illustrate the benefits that are payable in different
circumstances. These are illustrations only and actual calculations must be
done with reference to the above acts/ regulations/ agreements and with
the help of experts.

17.2 Reaching retirement age

(1) The following severance benefits are payable when a term of office is
terminated by reaching the prescribed (or earlier optional) retirement age
(Section 16(1); (2); 2(A) and (4) of the Act).

(2) These are the pension benefits payable:

•

Length of service .••

Less than 10 years
pensionable service.

• \ : . ' ; - ; l ; . , ; \ , . ^ . : ' ; . , : , ' P e n s ! b n , b e n e f i t , ' " . - V ^ ' ; ; ; . : ; ,:••' • ] • •

Actuarial interest:

HoDs who are younger than 55:

Period of pensionable service x average salary over
the last 24 months of service x actuarial factor.

HoDs who are older than 55:

[6,72% x average salary over last 24 months of service x
years of pensionable service] + [(1/55 x average salary
over last 24 months of service x period of pensionable
service) x actuarial factor].
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At least 10 years
pensionable service.

Gratuity at 6,72% x average salary over last 24
months of service x years of pensionable service.

Annuity at 1/55 x average salary over last 24
months of service x years of pensionable service.

Note:

An HoD with at least 10 years of pensionable service may elect in writing to have
either the gratuity or annuity reduced in favour of an increased spouse's pension
entitlement.

(3) A leave payout is made in respect of any unused leave credits of the previous
and/or current leave cycle, and annual leave credits prior to 1 July 2000
(capped leave) on the basis provided for in Chapter 3 of the SMS Handbook.

(4) A pro rata 13th cheque is paid, if structured.

(5) Resettlement benefits are paid as per the policy contemplated in Chapter
3 of the SMS Handbook.

(6) The following post retirement medical assistance benefits are paid:

; Length jbf.service

At least 15 years

At least 10 but less
than 15 years

Less than 10 years

Medrcaj]assistahce

Continued employer contribution from the age of 50
onwards as follows: Two-thirds of membership fees
limited to the same maximum employer contribution
applicable to serving employees.

Cash benefit of 36 times the actual employercontribution
as at the last day of service.

Cash benefit of12 times the actual employercontribution
as at the last day of service.

Note:

Medical benefits are only payable if the HoD is a member of a registered medical
scheme for at least the 12 months before retirement.

17.3 Completing term (section 16(3) of the Act)

(1) On expiry of a HoD's term of office or any extended term, section 16(3)(b)
of the Act applies, which stipulates that the HoD shall be deemed to have
been dismissed in terms of section 17(2)(b) of the Act.
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(2) The following pension benefits are payable:

Length of service Pension benefits

Less than 10 years
pensionable service

At least 10 years
pensionable service

(3)

(4)

Gratuity calculated at 15,5% of average salary over the
last 24 months of service x the period of pensionable
service. (The amount of the gratuity payable shall be
increased by one-third of the said amount).

Gratuity calculated at 6,72% of average salary over
the last 24 months x the period of pensionable service.

Annuity calculated at 1/55 of average salary over the
last 24 months x the period of pensionable service,
and

A supplementary amount of R360 per year.

For the purposes of the calculation of the gratuity and annuity of HoDs with
at least 10 years of pensionable service, the period of pensionable service,
(excluding all completed terms of office) shall be increased by -

(a) one third of the period of pensionable service (excluding term of
office) but not exceeding five years or the number of years up to the
60th birthday (or 65 in the case of a person in office on 1 May 1997);
and

(b) one half of the (completed) period during which she or he held office
as HoD, provided that the total of a member's pensionable service
shall not exceed 55 years.

Note:

An HoD with at least 10 years of pensionable service may elect in writing
to have either the gratuity or annuity reduced in favour of an increased
spouse's pension entitlement.

A leave payout is made in respect of any unused annual leave credits of
the previous and/or current leave cycle, and annual leave credits prior to
1 July 2000 (capped leave) on the basis provided for in Chapter 3 of the
SMS Handbook.

(5) A pro rata 13th cheque is paid, if structured.
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(6) Medical assistance is based on the following:

Length of service -

At least 15 years

At least 10 but less
than 15 years

Less than 10 years

• - Medicalasslstahce - ' 1 .

Continued employer contribution from the age of 50
onwards as follows: Two-thirds of membership fees
limited to the same maximum employer contribution
applicable to serving employees. A person who does
not immediately qualify for the continued employer
contribution may be paid a cash amount equal to 6
times the maximum employer contribution.

Cash benefit equal to 36 times the actual employer
contribution as at the last day of service.

Cash benefit equal to 12 times the actual employer
contribution as at the last day of service.

•

Note:

Medical benefits are only payable if the HoD is a member of a registered medical
scheme for at least the 12 months before retirement.

(7) Resettlement benefits paid as per the policy contemplated in Chapter 3 of
the SMS Handbook.

17.4 Premature retirement at own request

(1) Section 16(5) of the Act provides that the HoD may be allowed to retire
from the Public Service before her or his term of office or any extended
term of office expires.

(2) If the HoD is allowed to retire from the Public Service in terms of this section,
she or he shall not be entitled to any added pension benefits unless she or
he retires during an extended term of office. In such a situation service is
increased as if the term of office had been completed (maximum 5 years
+Yz of the completed term of office).

(3) The following pension benefits will be payable:
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Length of service

Less than 10 years
pensionable service

More than 10 years
pensionable service

Pension benefit

Actuarial interest

HoDs who are younger than 55:

Period of pensionable service x average salary over
the last 24 months of service x actuarial factor.

HoDs who are older than 55:

[6,72% x average salary over last 24 months of service x
years of pensionable service] + [(1/55 x average salary
over last 24 months of service x period of pensionable
service) x actuarial factor]

Gratuity at 6.72% x average salary over the last 24
months of service x period of pensionable service*.

Annuity at 1/55 of average salary over the last 24
months of service x period of pensionable service*.

• Supplementary amount of R 360 per year.

Note:

If the HoD with 10+ years' service retires during an extended term of office, her
or his pensionable service (excluding completed term of office) will be increased
similar to the HoD who served a completed term, except that the uncompleted
term is part of the pensionable service to be increased. An HoD with at least 10
years of pensionable service may elect in writing to have either the gratuity or
annuity reduced in favour of an increased spouse's pension entitlement.

(4) A leave payout is made in respect of any unused annual leave credits of
the previous and/or current leave cycle, and annual leave credits prior to 1
July 2000 (capped leave) on the basis provided for in Chapter 3 of the SMS
Handbook.

(5) A pro rata 13th cheque is paid if structured.

(6) Resettlement benefits paid as per the policy contemplated in Chapter 3 of
the SMS Handbook.

(7) The following medical benefits apply:
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Lerigtti;6f service
At least 15 years

At least 10 but less
than 15 years

Less than 10 years

Medfcallassistahce •\

Continued employer contribution from age 50 as
follows: Two-thirds of membership fees limited to the
same maximum employer contribution applicable to
serving employees.

Cash benefit of 36 times the actual employercontribution
as at the last day of service.

Cash benefit of 12 times theactualemployercontribution
as at the last day of service.

Note:

Medical benefits are only payable if the HoD is a member of a registered medical
scheme for at least the 12 months before retirement.

17.5 Discharge (section 17 of the Act)

(1) Payment of pension and other benefits are directly linked to the specific
section of the Act, as regulated by the pension laws and other prescripts
and collective agreements (section 17 of the Act).

(2) The Act allows for the following circumstances under which the contract
may be terminated:

(a) Incapacity due to ill health or injury.

(b) Operational requirements of the department as provided for in the
Labour Relations Act.

(c) Incapacity due to poor work performance.

(d) Misconduct.

17.6 Re-determinatton of original or extended term of office

(1) It might under certain circumstances be necessary to re-determine a HoD's
term of office to expire earlier than initially anticipated in terms of sections
12(1) and (2) of the Act, provided there is no breach of contract or due to
incapacity (poor performance or ill health) or misconduct.

(2) In practice the situation will be dealt with by the relevant EA reaching an
agreement with the HoD to re-determine the HoD's term of office to expire
earlier. The relevant EA (at national level) will subsequently approach the
MPSA for approval of such a re-determination and the payment of a special
service benefit to the HoD in accordance with the stipulations of section
12(4) of the Act. "

(3) In order to assist EAs in calculating the above-mentioned special service
benefit, attention is drawn to the MPSA's "Determination on Special Benefits
applicable when term of office of Head of Department is re-determined" -
see Annexure G.
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(4)

(5)

(6)

The purpose of the Determination (Annexure G) is to provide for
compensation when a HoD's term of office is re-determined before the
end of the term for a reason other than the HoD's misconduct or incapacity
due to poor performance or ill health. The compensation payable takes
into account loss or potential loss of income, fairness, the negative
effect attached to the premature termination, outstanding performance
assessments and the expeditious finalisation of the exit in the best interest
of the State with due regard to the entitlements of the HoD.

The MPSAmust be consulted on the fairness of the special service benefit.
The payment is subject to Treasury approval and normal income tax
directives apply when paying the special service benefits.

The following pension benefits are paid:

Lengthibf
''.-"pensionable service

Less than 10 years
pensionable service

At least 10 years
pensionable service

Pension benefit;

Gratuity calculated at 15,5% of the average salary
over the last 24 months of service x the period of
pensionable service (+ the amount of the gratuity
which is payable shall be increased by one-third of
the said amount)

• Gratuity calculated at 6,72% of average salary
over the last 24 months of service x the period
of pensionable service.

An annuity calculated at 1/55 of average salary
over the last 24 months of service x the period
of pensionable service.

A supplementary amount of R360 per year.

Note:

For the purposes of the calculation of the gratuity and annuity in respect of HoDs
with at least 10 years of pensionable service, the period of pensionable service
(excluding all completed terms of office) shall be increased by a period equal to
one third of the period of pensionable service, but not exceeding five years or the
number of years up to the 60m birthday (or 65 in the case of a HoD in office on 1
May 1997), and one half of the (re-determined completed) period during which
she or he held office as HoD (Provided that the total of a member's pensionable
service shall not exceed 55 years). An HoD with at least 10 years of pensionable
service may elect in writing to have either the gratuity or annuity-reduced in favour
of an increased spouse's pension entitlement.

(7) A leave payout is made in respect of any unused annual leave credits of
the previous and/or current leave cycle, and ^flr\ual leave credits prior to
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1 July 2000 (capped leave), on the basis provided for in Chapter 3 of the
SMS Handbook.

(8) A pro rata 13th cheque is paid if structured.

(9) Resettlement benefits paid as per the policy contemplated in Chapter 3 of
the SMS Handbook.

(10) The following medical benefits apply:

Length of service

At least 15 years

At least 10 but less
than 15 years

Less than 10 years

Medical assistance

Continued employer contribution from age 50 as
follows: Two-thirds of membership fees limited to the
same maximum employer contribution applicable to
serving employees.

A person who does not immediately qualify for the
continued employer contribution may be paid a cash
amount equal to 6 times the maximum employer
contribution.

Cash benefit of 36 times the actual employer contribution
as at the last day of service.

Cash benefit of 12 times the actual employer contribution
as at the last day of service.

17.7 Voluntary resignation

(1) When a HoD resigns from the Public Service, she or he shall receive the
following pension benefits:

A choice between:

(a) A cash resignation benefit of 7.5% x average salary x years + (plus)
increased with 10% interest for each full year of service between 5
and 15 years e.g. 6 years: 10%, 7 years: 20%; 8 years: 30% up to
100%; or

(b) Transfer benefit equal to actuarial interest.

(2) A leave payout is made in respect of any unused annual leave credits for
the previous and/or current leave cycle on the basis provided for in Chapter
3 of the SMS Handbook.

(3) A pro rata 13lh cheque, if structured.

Note:

A resignation is to be distinguished from early r
with section 16(5) of the Act.

lent in accordance
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18. EXIT INTERVIEWS

18.1 The MPSA has, in terms of Section 3(3)(e) of the Public Service Act, 1994
issued a Directive to elucidate and supplement PSR1/VII/G.2. The Directive to
institutionalize the practice of exit interviews in the Public Service, is effective
from 1 January 2008.

18.2 In accordance with the above-mentioned Directive, an exit interview must be
conducted with a HoD whose employment is terminated on or after the date of
commencement of the Directive on account of-

(1) incapacity due to ill-health or injury;

(2) retirement; or

(3) resignation.

18.3 For the above purpose, the relevant EA must, in respect of the exit interview
contemplated in paragraph 18.2 supra -

(1) appoint a panel comprising of at least two HoDs to conduct the exit interview;

(2) determine the manner in which the exit interview will be conducted; and

(3) develop an exit interview template which must, as a minimum, require the
HoD to indicate the following:

(a) the reasons for her or his exit;

(b) the circumstances, if any, under which the HoD would consider
returning to the Department or Public Service; and

(c) any suggestions for improving the working environment and service
delivery within the Department and Public Service.

19. APPOINTMENT, MANAGEMENT AND EXIT OF DDGs

The appointment, management and exit of DDGs is extensively covered in the SMS
Handbook and the general provisions for members of the Senior Management Service
apply.
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Annexure A

DELEGATION OF POWERS

8 October 1999

•

Dear Colleague

DELEGATION OF POWERS ENTRUSTED TO THE PRESIDENT: HEADS OF
NATIONAL DEPARTMENTS

As you are aware, a new regulatory framework to effectively manage human resources
within the Public Service has come into operation with effect from 1 July 1999.

Section 3B of the Public Service Act, 1994 entrusts me as President with the power
to undertake and manage the appointment and other career incidents of heads of
national departments. These powers include, inter alia, the appointment, deployment,
performance management, salary increases, secondments and extention and termination
of employment contracts of heads of departments in the national sphere of government.

In view of the fact that Ministers and their Departmental heads actively and continuously
work together to optimise departmental functioning and to contribute towards effective
service delivery, I have delegated, in accordance with section 3B(4)(a) of the Public
Service Act, 1994, the powers entrusted to me as described in the first column of
the attached Annexure, to Ministers. Please note that the deployment of heads of
departments in terms of section 3B{2)(a) of the Act, is not delegated. I will exercise
this power together with you and other Executing Authorities in Cabinet, as envisaged
in the said section, read with section 85(2) of the Constitution, 1996. The application
of the delegated powers listed in the Annexure is, besides the conditions laid down
therein, also subject to the relevant provisions of the Public Service Act, 1994, the new
Regulations and other instructions.

The Minister for the Public Service and Administration will gladly render support and
give advice to the application of the delegated powers, if required.

Kind regards.

T M MBEKI
Dr E G Pahad
Minister in the Office of the Presidency
Room 223B
Tuynhuys
CAPE TOWN
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(Submission to letter)

€D

POWERS OF THE PRESIDENT IN TERMS OF SECTION 3 B(1) OF THE PUBLIC
SERVICE ACT, 1994, WHICH ARE DELEGATED BYTHE PRESIDENTTO MINISTERS
FOR RECOMMENDATION OR APPROVAL

1. Purpose

1.1 To expedite as far as possible the taking of decisions regarding the
appointment of Heads of Department (HoDs) as well as other career
incidents of heads, within the new statutory framework.

2. Delegations

2.1 The President delegates the powers assigned to him in terms of Section
3 B(1) of the Public Service Act, 1994 (Proclamation 103 of 3 June 1994),
to the extent indicated in the Annexure and subject to the conditions as set
out thereunder, in terms of section 3B(4) of the Public Service Act, 1994 to
Ministers as indicated.

3. Conditions

3.1 The delegations must be exercised with due regard to the Constitution
of the Republic of South Africa, 1996, relevant statutory and financial
requirements, the Public Service Regulations and applicable collective
agreements.

3.2 The criteria prescribed/laid down in the Public Service Act, 1994, and the
policy as contained in the new Regulations and other relevant documents,
must be adhered to.

3.3 Even though the relevant powers have been delegated, the President may
at any time decide to exercise/perform such powers personally.

RJM-0981



Executive Protocol

(Annexure to letter (submission):
Delegation of Powers

POWERS OF THE PRESIDENT IN TERMS OF SECTION 3 B(1) OF THE PUBLIC SERVICE
ACT, 1994, WHICH ARE DELEGATED BY THE PRESIDENT TO MINISTERS FOR
RECOMMENDATION OR APPROVAL

DELEGATED: POWER. CONDITIONS

TOPIC MINISTER TO WHOM
DELEGATED, EXCEPT
WHERE OTHERWISE
INDICATED

PRESCRIPT EXECUTION REPORTING

1. The recruitment/
appointment/
employment/
promotion/of
any person or
employee to the
post of HoD.

Minister who is the
executing authority for
the department/ or-
ganisational compo-
nent concerned or in
the case of the Office
of the Presidency, the
President acting on
his own.

Section 12(1)
and (2) of
Public Service
Act, 1994

Regulation
Vll/B, C and
D

»

1. Suitable vacancy.
2. The relevant Minister to

beforehand notify the
Minister for the Public
Service and Administration
(MPSA)ofher/his intention
to fill the post of HoD to
allow the MPSA to advise
the President* regarding
possible redeployment of
other HoDs.

3. Post to be advertised
within and outside the
Public Service.

4. Relevant Minister's
Department to effect the
shortlisting.

5. Selection Panel must
comprise of the Minister
concerned who must
act as Chairperson, at
least two other Ministers;
and an official to provide
secretarial support.

6. Appointment, etc. of the
successful person to be
decided upon by relevant
Minister after consultation
with MPSA.

7. Appointment to be effected
with the signing of the
employment contract
prescribed in the Public
Service Regulations, which
contract must include a
Performance Agreement
between the Minister and
the HoD.

8. Appointee to be security
cleared.

RJM-0982



m>

r^\

Executive Protocol

; : DELEGATEDPOWER ,

TOPIC

2. Determination
of commencing
salary.

3. Awards to HoD
in recognition
of suggestions,
inventions, im-
provements, etc.
and sustained
above average
job performance,
for exceptional
efficiency
and/or for an
exceptional
achievement.

4. Retirement
when term
expires

5. Permission for
the performance
of remunerative
work outside
employment
in the public
service.

6. Suspension of
HoD suspected
of misconduct.

MINISTER TO WHOM
DELEGATED, EXCEPT
WHERE OTHERWISE
INDICATED

As in No. 1

As in No.1

As in No. 1

As in No. 1

As in No.1

PRESCRIPT

Regulations
V/A, B and C

Section 37(2)
(c) of Public
Service Act,
1994

Regulation
Vlll/F

Section 16(3)

Section 30(b)

Resolution
2 of 1999 of
PSCBC.

;•;'••;•'; • v ? ^ ; \ , . ' b c p 3 i j i q N s " ; r T ; : ; . . ' : ;•;;/,?

EXECUTION

1. Commencing salaries
should be negotiated
between the relevant
Minister and the selected
person and decided upon
after consultation with the
MPSA.

2. The provisions contained
in Regulations V/A.B and
C should be adhered to.

An award must be made by
the relevant Minister after
consultation with the MPSA.

1. Three months prior to
expiry of term of office
relevant Minister to inform
MPSA of intention of HoD
to retire.

2. Relevant Minister to take
decision not to extend
term of office of HoD after
consultation with MPSA.

Approval by relevant Minister.

1. Relevant Minister may
suspend HoD with
emoluments.

2. Suspension may at any
time be withdrawn by
relevant Minister.

REPORTING

Cabinet to be
informed prior
to expiry of
term of office
by relevant
Minister.

MPSA to be
informed.

MPSA to be
informed.
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DELEGATED; POWER

TOPIC

7. Extention of the
term of office.

8. Salary increases
in accordance
with the perfor-
mance of the
HoD.

9. Secondment of
HoD between
departments; to
the service of
another govern-
ment/board, in-
stitute, or body.

10. Retirement on
reaching the
prescribed (or
earlier optional)
retirement age.

11. Premature
retirement at
request of HoD.

MINISTER TO WHOM
DELEGATED, EXCEPT
WHERE OTHERWISE
INDICATED

As in No.1

As in No.1

As in No.1

As in No.1

As in No.1

PRESCRIPT

Section 12(1)
and (2)

Resolution
13 of 1998 of
PSCBC.

Section 15(3)

Section 16(1),
(2)
(2A) and (4)

Section 16(5)

; CONDITIONS

EXECUTION

1. Three months prior to the
expiry of term of office
MPSA to be informed
of intention to extend
contract.

2. Extention to be dealt with
after consultation with
MPSA.

3. Extention must be effected
with the signing of a new
employment contract
and a Performance
Agreement.

4. Extention can be granted
for up to 5 years.

To be determined in
accordance with bases
provided by the MPSA after
consultation with MPSA.

After consultation with
MPSA.

HoD to notify relevant
Minister.

After consultation with the
MPSA.

REPORTING

Cabinet to be
informed prior
to expiry of
term of office
by relevant
Minister.

Cabinet to
be informed
by relevant
Minister.

MPSA to be
informed.
Cabinet to
be informed
by relevant
Minister.

Cabinet to be
informed by
the relevant
Minister.
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DELEGATED[POWER

TOPIC

12 Redetermination
of original term/
extended term of
office by Em-
ployer.

13. Resignation

14. Discharge due
to continued ill-
health.

MINISTER TO WHOM
DELEGATED, EXCEPT
WHERE OTHERWISE
INDICATED

As in No.1

As in No.1

As in No.1

PRESCRIPT

Section 12(1)
&(2)

Section 17(2)
(a)

CONDITIONS

EXECUTION

1. Recommendation by
relevant Minister to
MPSAto redetermine
term of office of HoD.

2. MPSAto advise
President' on
redeployment if possible
and advisable, otherwise
MPSA has to approve
and determine the
benefits.

Relevant Minister to note
resignation.

Approved by relevant
Minister.

REPORTING

Cabinet to
be informed
by relevant
Minister.

MPSA to be
informed.
Cabinet to be
informed by
the relevant
Minister.

MPSA to be
informed.
Cabinet to be
informed by
the relevant
Minister.

Notes:

£)
The President exercises the executive authority together with the other members of
Cabinet (section 85 (2) of the Constitution, 1996).

The President exercises the executive authority together with the other members of
Cabinet (section 85 (2) of the Constitution, 1996).

Other administrative and operational arrangements related to the employment of Heads
of Departments such as information on remuneration, working hours, leave etc. must
be dealt with within the national norms and standards determined in terms of legislative
and other prescripts.

Deployment of HoDs in terms of section 3 B(2)(a) of the Public Service Act, 1994,
cannot be delegated and shall be dealt with by the President (who will exercise the
power with other members of Cabinet).
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Annexure B
PROTOCOL DOCUMENT ON THE PRINCIPLES AND PROCEDURES TO BE FOLLOWED
FOR THE RECRUITIVIENT AND FILLING OF POSTS OF HEAD OF DEPARTMENT (HoD)
AND DEPUTY DIRECTOR-GENERAL (DDG) AT NATIONAL LEVEL

f>

PRINCipliES/PROCEDURES

1. The purpose of this document is to confirm the principles/procedures
that apply in appointing HoDs and DDGs at national level.

2. Although HoDs and DDGs are appointed by Executive Authorities
(EAs), Cabinet also plays a role in their employment.

3. The Minister for the Public Service and Administration (MPSA) has
the responsibility to submit motivations for the filling of HoD and
DDG posts to Cabinet. Only after Cabinet has concurred with the
nomination, can the appointment of the candidate be formalised.

4. HoDs are appointed for a term of five years or such shorter period
as determined by the relevant EA. Cabinet, however, decided in
September 1999 that national HoDs should as a general rule be
appointed for a period of three years. On 5 May 2010 Cabinet
"approves that in keeping with the Public Service Act, 1994, that
Heads of National Departments be appointed for a term of five
years, which may be renewed pending on the performance and at
the discretion of Cabinet".

5. DDGs are generally appointed in the same way as any other career
public servant.

6. Before a post of HoD or DDG is advertised/ filled, an EA must first
determine the composite requirements for employment in the post
based on the inherent requirements of the job. An EA shall -
(a) record the inherent requirements of the job;

(b) ensure that the requirements for employment do not
discriminate against persons historically disadvantage^
and

(c) comply with any statutory requirement for the appointment
of employees.

7. The job must also be evaluated, unless it has been evaluated
before. Evidence must be submitted that the relevant job has been
evaluated in terms of the job evaluation system.

REFERENCE

Cabinet adopted the Protocol
Document on 28/6/2000

Cabinet decisions of 3/9/1997 and
12/4/2000

Section 12 of the Public Service Act,
(PSA), 1994

Cabinet decision dated 5/5/2010

Section 9 and 11 of the PSA, 1994

Public Service Regulations (PSR) 1/
VII/C.1.1and1/VII/C.1.2

PSR 1/lll/F
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PRINCIPLES/PROCEDURES

8. An EA must ensure that the vacant post of HoD or DDG is advertised
to reach (as efficiently and effectively as possible) the entire pool
of potential applicants. The filling of posts of HoD and DDG must
be effected by means of advertising such vacancy nationally inside
and outside the Public Service. An advertisement for a post must,
as a minimum, specify the following -

- Job title.

- Core functions to be performed by the Incumbent.

- Inherent requirements of the post.

All-inclusive package payable.

- Contact person to whom enquiries can be addressed.

- Closing date.

- The contract period (in the case of an HoD).

- That the successful candidate will be required to enter into an

annual performance agreement and that she/he will have to

disclose her/his financial interests.

- That all shortlisted candidates will be subjected to personnel
suitability checks (PSCs).

9. An EAmay only fill a vacant post of HoD and DDG without advertising
in the circumstances outlined in the PSR.

10. An EA may utilise an appropriate agency or selection consultant
to assist in some or all of the selection processes as long as the
prescribed advertising and selection procedures are followed.

11. Afterthe closing date of the advertisement the department concerned
must do shortlisting. All shortlisted candidates must be subjected to
preliminary security vetting as regulated in the MISS. In this regard
departments must conduct personnel suitability checks (PSCs) in
respect of all shortlisted candidates. The prescribed verifications
must be conducted prior to the appointment or the filling of a post of
HoD or DDG. Therefore, no candidate or person may be appointed
in or transferred to a post of HoD or DDG before the verification
results have been duly considered. Such PSCs shall, with effect
from 1 January 2008, cover at least the following:

(a) Criminal record checks;

(b) Citizenship verification;

(c) Financial/asset record checks;

(d) Qualification/Study verification; and

(e) Previous employment verification (Reference checks)

As regards to 11(d) above, verification of qualifications must be un-
dertaken by the South African Qualification Authority (SAQA) in line
with a directive issued in this regard by the MPSA, effective 1 March
2010.

' .•_•.."; ' . 'REFERENCE '.'" J

PSR1/VII/C.2

PSR 1/VII/C.1B and 1/VII/C.2.5

PSR 1A/II/C.2.6

Cabinet decision of 17/3/1999

"Dear Colleague" letter by MPSA
dated 24/4/2002

PSR 1/Vll/D.8(a)

National Vetting Strategy approved
by Cabinet during December 2005.

Directive by MPSA issued under
cover of DPSA Circular 14/1/1/P of
23/11/2007

Directive by MPSA issued under
cover of DPSA Circular HRP1 of
2010 dated 1 April 2010
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12. An EA must appoint a selection committee. Such a selection
committee constituted for the appointment of a head of a national
department, shall be chaired by the Minister responsible for the
portfolio in which the vacancy exists and include at least two
other Ministers and a national head of department. The selection
committee constituted for the appointment of a Deputy Director-
General of a national department, shall be chaired by the Minister
responsible for the portfolio in which the vacancy exists and include
at least two Deputy Ministers and the relevant head of department.

13. During the selection process all candidates for a particular post
must be assessed against the same selection criteria by the same
selection committee.

14. In respect to the Directive on the implementation of competency
based assessment of 1 April 2011, it should be noted that following
the interview process, the two most suitable candidates must be
invited for a competency assessment, to determine developmental
gaps. With reference to the competency assessment, only
mandated tools developed by the dpsa may be used.

15. The selection committee shall make a recommendation on the
suitability of a candidate after considering only -

(a) Information that is based on valid methods, criteria or
instruments for selection that are free from any bias or
discrimination;

(b) the training, skills, competence and knowledge necessary
to meet the inherent requirements of the post;

(c) the needs of the department for developing human
resources;

(d) the representativeness of the component where the post is
located; and

(e) the department's affirmative action programme.

16. The selection committee shall record the reasons for its
recommendation. The appointment of the successful candidate
should only be approved after consultation with the MPSA (who
is responsible for obtaining Cabinet's concurrence) and once the
President has exercised his prerogative on deployment.

: ; ; ; : REFERENCE " •' ' '

PSR 1A/II/D.2 as amended with
effect from 01 March 2013

Cabinet decision of 26 to 28 July
2006

DPSA circular of 4/3/2008

Chapter 5 of the SMS Handbook as
amended, May 2011

Directive w.e.f. 1/4/2011 issued
under cover of DPSA Circular dated
10/5/2011

Section 11 of the PSA, 1994

PSR 1A/II/D

Cabinet decision of 4/8/1999
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PRINCIPLES/PROCEbURES

17. In order to allow the MPSA to add value and to facilitate the
appointment of nominated candidates to posts of HoD and DDG
in national departments, national EAs are required to forward
information on these candidates to the MPSA. For this purpose
a pro-forma letter (Annexure C) and a Cabinet Memorandum
(Annexure D) containing all relevant information, should be
forwarded to the MPSA at least four weeks before the Cabinet
meeting. For practical reasons, departments must only deal with
one appointment per Cabinet Memorandum.

Note: The Cabinet Memorandum must be accompanied by an up-
dated curriculum vitae. The appointing Department must pro-
vide information on the Boards that the nominee is currently
serving on as well as business interests, if any.

18. Agreement on the remuneration of the prospective appointee must
be reached between the relevant EA and the prospective appointee
before Cabinet is approached for approval of the appointment.
The remuneration to be awarded to the relevant person should be
included in the proposal to be presented to Cabinet. An EA may
not request a deviation after Cabinet has taken a decision on the
matter.

Note: With reference to the Cabinet Memorandum (Annexure D),
departments are required to list and inform Cabinet about the
extent of representivity of the institution concerned, and how
this will be affected by the appointment.

19. After Cabinet's concurrence has been obtained the relevant EA will
issue an appointment letter to the successful candidate. Such a
fetter should include the following:

- Indicate in accordance with which provision of the Act the
appointment is effected.

• Term of contract (if applicable) and all-inclusive package.

- Attach the prescribed employment contract and refer to the
requirement to enter into a performance agreement within the
first three months of appointment.

- Date of assumption of duty (The date of appointment will be
with effect from a date as agreed to by the relevant EA and the
appointee.).

- : Requirement to disclose financial interests within one month
of appointment.

- Requirement to complete form 2204, in order to allow the
Domestic Branch of the State Security Agency to conduct the
necessary vetting investigations, at the end of which a relevant
security clearance will be considered.

- Indicate that the appointment is made subject to a probationary
period of 12 months (in the case of all permanent appointments
and contract appointments of 12 months and more).

•«' REFERENCE

Cabinet decisions of 12/4/2000,
22/8/2001 and 24/3/2010

Cabinet decision of 24/10/2012

Cabinet decisions of 12/4/2000 and
22/8/2001

Cabinet decisions of 28/5/2003,
8/2/2006 and 5/12/2001

PSR, Annexure 2, Parts 1,2 and 3
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20. Should any candidate require reasons why she/he was not
appointed, it will be the responsibility of the relevant EA to provide
such reasons.

Note:
For purposes of dealing with an extension of a contract a pro forma
letter and Cabinet Memorandum are attached at Annexures E and F.

21. Once Cabinet has approved/concurred with an appointment,
all aspects relating to such appointment decision by Cabinet
must be complied with by the relevant EA, and failure to adhere
to the Cabinet decision will be deemed as non compliance in
terms of the provisions of the Public Service Act, 1994.

• ' , ." '• . ( R E F E R E N C E ; ' " . ' ; , ' •"..'
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Annexure C

L N Sisulu, MP
Minister for the Public Service and Administration
Private Bag X 916
PRETORIA
0001

Dear Colleague

FILLING OF THE VACANT POST OF : DEPARTMENT OF

£>

The above-mentioned post was advertised nationally within and outside the Public Service during
with a closing date of After assessment of all applications against the key

performance areas and requirements of the post as advertised, candidates were shortlisted.

A Selection Committee conducted interviews with all the shortlisted candidates. Ms/Mr acted
as scribe to assist the Committee.

After thorough consideration of the candidature of the shortlisted individuals against the particular requirements
and circumstances of the post, Ms/Mr was found to be the most suitable candidate for the
post.

The following documents regarding the filling of the post are attached:
(a) Copy of internal and external advertisement.
(b) List of the candidates who applied for the post.
(c) Cabinet Memorandum for submission to Cabinet.
(d) Copy of letter from the Domestic Branch of the State Security Agency regarding preliminary security

vetting.
(e) Documentary proof of the outcome of personnel suitability checks.
(f) Exposition of representivity profile per SMS level, before and after the appointment.
(g) Copy of curriculum vitae/resume.
(h) Copy of ID.
(i) Copy of competency assessment report.
G) Copy of written verification of qualification(s) issued by SAQA.
(k) Copy of a duly completed, signed and dated application form (Z83).
(I) Copy of the Department's organisational structure (complying with the MPSA's Directive effective 1 July

2006).
(m) Evidence of Job Evaluation conducted.

In view of the aforementioned, it will be appreciated if you can obtain Cabinet's concurrence with the appointment of
Ms/Mr fora term of years (in the case of a contract appointment),
to the vacant post of Director-General/Deputy Director-General: with an all-
inclusive remuneration package of R per annum with effect from a date to be agreed between
myself and the nominee.

Thank you for your co-operation and assistance.

Kind regards

MINISTER

DATE:
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Annexure D

*
MINISTRY FOR THE PUBLIC SERVICE AND ADMINISTRATION

CABINET MEMORANDUM NO :

DATE :

FILE NUMBER :

1. SUBJECT

Filling of the post of Director-General/Deputy Director-General:
in the Department of

OF 2013 ..

2013.

2. PURPOSE

ToobtainCabinet'sconcurrenceforthe intended appointment of Ms/Mr
to the advertised post of at the Department
of

3. SUMMARY

It is the intention of the Minister of to appoint
Ms/Mr to the advertised post of Director-General/
Deputy Director-General: on the establishment
of the Department of

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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•

4. STRATEGIC FOCUS OF THE MEMORANDUM

The filling of this post will contribute to the achievement of the strategic aims of the
Department.

5. DISCUSSION

5.1 The post of was advertised in the media and in the Public

Service Vacancy Circular on with a closing date of

5.2 Atotainumberof applications were received for the advertised post.

5.3 The following key performance areas have been identified for this post:

5.3.1

5.3.2

5.3.3

5.3.4

5.3.5

5.4 A pre-selection was done by scrutinising each of the applications received, with due
consideration to the core functions and requirements for the post as indicated in
the advertisement. The following candidates were shortlisted and invited to the final
interviews:

NAME EMPLOYER/
DEPARTMENT

RANK/POSITION

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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5.5 A Selection Committee was constituted consisting of:

£)

5.6

NAME PORTFOLIO

The Selection Committee conducted interviews with the shortlisted candidates.
Following the interviews, the two most suitable candidates were subjected to the
prescribed competency assessments, to determine developmental gaps. After thorough
consideration of the candidature of these individuals, the Committee unanimously
agreed to recommend the appointment of Ms/Mr on the basis of the
strengths she/he displayed against the required competency profile and in comparison
with the other candidates who were interviewed.

is in possession of the following qualifications:5.7 Ms/Mr

5.7.1

5.7.2

5.7.3

5.8 (Provide motivation together with an indication of overall assessment of the mostsuitabie
candidate, including possible areas in need of further development.)

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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•

5.9 Personnel suitability checks, covering the following, were conducted in respect of all
shortlisted candidates (documentary proof attached):

5.9.1 Criminal record checks;

5.9.2 Citizenship verification;

5.9.3 Financial/asset record checks;

5.9.4 Qualification/Study verification (SAQA written verification); and

5.9.5 Previous employment verification (reference checks).

(Note - Previous employment verification (reference checks) must include the reasons
for exiting the previous or current job. The nominated candidate must submit in writing
either confirmation that there is no pending disciplinary case/s against her or his
name or provide details of pending disciplinary case/s against her or him. The Cabinet
Memorandum must address the findings in this regard).

5.10 In view of the above, Ms/Mr is regarded as the most suitable
candidate for the advertised post of

5.11 A copy of Ms/Mr Curriculum Vitae is attached
for information. According to information available Ms/Mr is currently serving on the
following Boards and/or has the following business interests:

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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5.12 The other candidates for the position were found to be either less suitable than
the nominee or not suitable at all.

6. IMPLEMENTATION PLAN

None

7. ORGANISATIONAL AND PERSONNEL IMPLICATIONS

7.1 The relevant post exists on the establishment of the Department of

The appointee will fill the vacant post on the establishment. A
copy of the Department's approved organizational structure reflecting the relevant

. position is attached. The job was evaluated prior to being advertised i.t.o. the Job
Evaluation system.

7.2 Should Ms/Mr appointment be approved, the representivity
profile per level of the senior management service in the Department will be
affected as follows:

Before appointment:

After appointment:

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED^
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8. FINANCIAL IMPLICATIONS

An all-inclusive remuneration package of R per annum (and the 10% non-
pensionable allowance payable only to HoDs) have been budgeted for. Funds are
therefore available to cover the expenses of the appointment.

9. COMMUNICATION IMPLICATIONS

The Department will inform the candidate of her/his appointment, if Cabinet concurs.
The other candidates will be informed in writing that they have been unsuccessful.

10. CONSTITUTIONAL IMPLICATIONS

None

11. IMPLICATIONS FOR VULNERABLE GROUPS

None

12. SECURITY IMPLICATIONS

Preliminary security vetting was conducted in respect of all shortlisted candidates. Ms/
Mr was granted a preliminary security clearance and will, once
appointed, be vetted for a relevant security clearance.

13. DEPARTMENTS AND PARTIES CONSULTED, RESPONSES AND COMMENTS

This memorandum was drafted by the employing department in association with the
Department of Public Service and Administration.

14. RECOMMENDATIONS

It is recommended that Cabinet concurs with the appointment of Ms/Mr
to the advertised post of at the Department

of with an all-inclusive remuneration package of R
per annum (and the 10% non-pensionable allowance payable

only to HoDs) - for a term of years in the case of a contract
employee - with effect from a date as agreed to by the relevant Executive Authority and
the successful candidate.

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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OFFICIAL RESPONSIBLE FOR THE MEMORANDUM

I declare that the memorandum adheres to the guidelines provided by the Cabinet for
the drafting of memoranda.

Name:

17.

Designation:

Contact Details

Telephone:

Cellular. ,

HEAD OF DEPARTMENT

(Full Name and Surname)

(Designation)

(Department)

(Contact Telephone Number)

AUTHORISATION FOR PROCESSING THE MEMORANDUM

# L N SISULU, MP

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION

DATE:

Is there a need for an electronic presentation to be done in addition to the memorandum?
(Yes or No)

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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Annexure E

LNSisulu, MP
Minister for the Public Service and Administration
Private Bag X 916
PRETORIA
0001

Dear Colleague

EXTENSION OF EMPLOYMENT CONTRACT OF
DIRECTOR-GENERAL: DEPARTMENT OF

B
The employment contract of the Director-General of the Department of
Ms/Mr , will expire on
It is my intention to extend Ms/Mr employment contract for a period of

year(s).

The following documents are attached:

(a) Copy of Ms/Mr curriculum vitaelr6sum6.

(b) Cabinet Memorandum for submission to Cabinet.

(c) Outcome of most recent performance assessment(s).

(d) Security clearance confirmation.

(e) Copy of ID

In view of the aforementioned, it will be appreciated if you can obtain Cabinet's concurrence
with the extension of Ms/Mr term of office as
Director-General for a period of year (s), commencing on

and ending on

Thank you for your co-operation and assistance.

Kind regards

MINISTER

DATE:
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(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)

Annexure F

MINISTRY FOR THE PUBLIC SERVICE AND ADMINISTRATION

CABINET MEMORANDUM NO : OF 2013

DATE : 2013

FILE NUMBER :

1. SUBJECT

Extension of the employment contract of the Director-General at the Department of

2. PURPOSE

To obtain Cabinet's concurrence forthe intended extension of the contract of the Director-
General at the Department of

3. SUMMARY

It is the intention of the Minister of to extend the
employment contract of Ms/Mr as Director-General
at the Department of for a period of
year(s), commencing on and ending on

4. STRATEGIC FOCUS OF THE MEMORANDUM

The extension of the relevant contract of employment will contribute to the achievement
of the strategic aims of the Department.

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)

5. DISCUSSION

5.1 Cabinet approved on the appointment of (HoD's name) for
a period of year(s). This contract expires on

5.2 It is intended to extend the relevant employment contract for a period of
year(s), commencing on and ending on

5.3 Ms/Mr (HoD's name) has received a rating in
her/his most recent performance assessment and has scored (percentage)
for the 20 /20 performance cycle.

5.4 A copy of the HoD's curriculum vitae/resume is attached for information.

6. IMPLEMENTATION PLAN

None

7. ORGANISATIONAL AND PERSONNEL IMPLICATIONS

The relevant post exists on the establishment of the Department of Ms/
Mr will continue to fill the post of Director-General on the
establishment of the Department.

8. FINANCIAL IMPLICATIONS

It is proposed that the employment contract of Ms/Mr be
extended with an all-inclusive remuneration package of R per annum plus the
10% non-pensionable HoD allowance. The post has been budgeted for and funds are
available to cover the relevant expenses.

9. COMMUNICATION IMPLICATIONS

The Minister will inform the candidate of the extension of her/his appointment, if Cabinet
concurs.

10. CONSTITUTIONAL IMPLICATIONS

None

11. IMPLICATIONS FOR VULNERABLE GROUPS

None

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)
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•

12. SECURITY IMPLICATIONS

(Confirm continued compliance with security vetting requirements)

13. DEPARTMENTS AND PARTIES CONSULTED, RESPONSES AND COMMENTS

This memorandum was compiled by the employing department in association with the
Department of Public Service and Administration.

14. RECOMMENDATIONS

It is recommended that Cabinet concurs with the extension of the contract of Ms/Mr
at the Department of with an all inclusive

remuneration package of R per annum plus the 10% non-pensionable HoD
allowance, for a term of year(s) with effect from
(date).

15. OFFICIAL RESPONSIBLE FOR THE MEMORANDUM

I declare that the memorandum adheres to the guidelines provided by the Cabinet for
the drafting of memoranda.

Name:

Designation:

Contact Details

Telephone:
Cellular:

16. HEAD OF DEPARTMENT

(Full Name and Surname)

(Designation)

(Department)

(Contact Telephone Number)

17. AUTHORISATION FOR PROCESSING THE MEMORANDUM

LNSISULU.MP

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION

DATE:

Is there a need for an electronic presentation to be done In addition to the memorandum?
Yes/No

(TO BE CLASSIFIED AS SECRET ONCE COMPLETED)

RJM-1002



Executive Protocol

Annexure G
DETERMINATION ON SPECIAL BENEFITS APPLICABLE WHEN TERM OF OFFICE OF
HEAD OF DEPARTMENT IS REDETERMINED

1. SCOPE

This Determination is applicable to all Heads of Department (HoDs) appointed in terms
of the Public Service Act, 1994, as amended.

2. AUTHORISATION AND DATE OF EFFECT

This Determination has been made by the Minister for the Public Service and
Administration in terms of section 3(5), read with section 12(4), of the Public Service
Act, 1994, as amended, and is effective from 15 May 2010.

3. PURPOSE

The purpose of this Determination is to provide for compensation when a HoD's term
of office is re-determined before the end of the term for a reason other than the HoD's
misconduct or incapacity due to poor performance or ill health. The compensation
payable takes into account loss or potential loss of income, fairness, the negative effect
attached to the premature termination, outstanding performance assessments and the
expeditious finalisation of the exit in the best interest of the State with due regard to the
entitlements of the HoD.

4. SPECIAL BENEFIT AS COMPENSATION

O If the term of office of a HoD is re-determined with his or her consent, the following will
apply:

4.1.1 A lump sum payment for the remainder of the original term of office calculated
according to the following formula:

(a) first three months or part thereof: the gross monthly remuneration times
the number of months or part thereof;

(b) nine months thereafter or part thereof: 80% of the gross monthly
remuneration times the number of months or part thereof;

(c) twelve months thereafter or part thereof: 60% of the gross monthly
remuneration times the number of months or part thereof;
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(d) the remaining months thereafter or part thereof: 30% of the gross monthly
remuneration times the number of months or part thereof.

4.1.2 For purposes of calculating the compensation, the gross monthly remuneration
(including the HoD allowance) as at the last of day of service according to the re-
determined term shall be used.

4.1.3 The lump sum payment will be subject to the applicable income tax prescripts.

4.2 The executive authority of the department of the HoD may, with the approval of
the Minister for the Public Service and Administration and the consent of the HoD,
approve special measures to finalise any outstanding performance assessment
on the last day of service of the HoD according to the re-determined term of
office.

I

A
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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG PROVINCIAL DIVISION, PRETORIA)

In the matter between:

ROBERT MCBRIDE

and

MINISTER OF POLICE

GASENO: 6588/15

Applicant

First Respondent

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

REPLYING AFFIDAVIT

I, the undersigned

ROBERT MCBRIDE

do hereby make oath and state as follows:

1 I am an adult male, currently suspended from my position as the

Executive Director of the Independent Police Investigative Directorate

("IPID"), situated at 114 Madiba Street, Pretoria. I am the applicant in

this matter.

The facts set out in this affidavit are true and correct, and are within my

personal knowledge unless the context indicates otherwise. Where I

make legal submissions, I do so on the advice of my legal

representatives.
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3 I have read the answering affidavit filed by the First Respondent

(together with their annexures and confirmatory affidavits) and the

explanatory affidavit filed by the Second Respondent.

4 In its explanatory affidavit, the Second Respondent has indicated that it

will abide the decision of this Court and will withdraw its notice of

opposition to this application. The Second Respondent's submissions

are entirely of a legal nature, and I do not dispute those submissions. I

accordingly accept that this Court ought not to make any order of costs

against the Second Respondent.

5 For the sake of convenience, I refer to the First Respondent as "the

Minister".

AMENDMENTS TO THE RELIEF SOUGHT

6 Since the supplementary affidavit and amended notice of motion was

filed in this matter, developments have arisen that require amendments

to the relief that I seek in this application.

7 At the time that I deposed to the supplementary founding affidavit, on 2

April 2015, I had been placed on precautionary suspension pending an

"investigation and possible disciplinary enquiry"'.^ On 6 May 2015, I

received a notice from the Minister to attend a disciplinary inquiry,

1 Annexure RM2 to the Supplementary Founding Affidavit: Letter of suspension dated 24
March 2015 (second last paragraph).
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scheduled to take place on 21 May 2015, accompanied by a charge

sheet.2

8 I am accordingly now prejudiced not only by the Minister's unlawful

decision to suspend me from office, but also by the Minister's

subsequent unlawful decision to institute a disciplinary inquiry against

me.

9 It appears that, in instituting the disciplinary inquiry, the Minister has

relied on the same statutory powers that informed his suspension

decision - namely, s 6(6)(a) of the IPID Act, the Public Service Act and

chapter 7 of the SMS Handbook (presumably read with chapter 8 which

applies to Heads of Department).3

10 I have therefore sought to amend the relief in the Amended Notice of

Motion to Include the review and setting aside of the Minister's decision

to institute the disciplinary inquiry.

11 It has also become necessary for me to extend the declaratory relief to

include the following provisions (which address disciplinary action

against Heads of Department in the Public Service):

11.1 Sections 16A(1) and 16B of the Public Service Act, 1994 ("the

PSA");

2 The charge sheet is annexure NM1 to the First Respondent's Answering Affidavit.
3 Annexure RM2 ot the Supplementary Founding Affidavit: Letter of suspension dated 24
March 2015 (p. 2 of the letter).
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11.2 Paragraphs 2.5, 2.6, 2.7(1), (3), (4) and (5) of chapter 7, and

paragraph 19 of chapter 8, of the SMS Handbook; and

11.3 Regulation 13 of the Regulations for the Operation of the

Independent Police Investigative Directorate (GNR 98 of

Government Gazette 35018 of 10 February 2012).

12 A notice of intention to amend was served and filed in accordance with

Rule 28(1) of the Uniform Rules of Court on 20 May 2015. A copy is

attached for the sake of convenience as RJM 1.

13 On 29 May 2015, the Minister's attorneys advised my attorneys that they

opposed the application to amend on the basis that "it seeks to introduce

a new case which is not pleaded in the founding papers and [the]

supplementary affidavit1 and would prejudice the Minister who is entitled

to answer the new case. A copy of this correspondence is attached as

RJM2.

14 I do not accept that the proposed amendment constitutes "a new case",

as the Minister contends. The reasons for the challenge to

constitutionality of the Minister's disciplinary powers under these

provisions vis-a-vis that Executive Director of IPID are the same as

those that pertain to the Minister's power of suspension and removal. I

seek the review and setting aside of the Minister's decision to institute

the disciplinary inquiry against me on the same legality ground (the first

ground) as is pleaded in the founding affidavit.
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15 Nevertheless, I do not dispute that the Minister is entitled to answer the

further relief sought. I accordingly invite the Minister to file a

supplementary affidavit within ten days of the filing of this affidavit, only

on the discrete issues raised by the amendment - i.e., pertaining to the

application and constitutionality of the provisions sought to be

challenged in the amendment. This would alleviate the prejudice alleged

by the Minister. In the circumstances and to the extent necessary, at the

hearing of this matter my counsel will seek to effect the amendment

concerned.

O
OVERVIEW OF REPLY TO THE MINISTER'S ANSWERING AFFIDAVIT

16 Having considered the Minister's answering affidavit, I recognise that

material disputes of fact have arisen In this application in respect of my

allegations as to the reasons and motives of the Minister in suspending

me, and as regards the Minister's allegations against me of misconduct.

I am advised and submit that these disputes cannot be determined by

this Court on the papers, and ought properly to be dealt with at

constitutionally compliant inquiry, where oral evidence can be led and

tested.

17 Accordingly, I do not persist in reviewing the Minister's decision to

suspend me on the second and third grounds set out in the founding

affidavit (i.e., that the Minister's decision is vitiated by an ulterior purpose
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of improper motive; and the Minister's decision is irrational and

unreasonable).4

18 I do continue, however, to seek the review and setting aside of the

Minister's decision to suspend me on the basis that the Minister's

exclusive power to suspend or remove the Executive Director of IPID -

under section 6(6) of the IPID Act, section 17(1) and (2) of the PSA, the

relevant provisions of chapters 7 and 8 of the SMS Handbook, or the

common law - is unconstitutional and invalid; alternatively, that the

Minister's exercise of this power against me has infringed the

independence of IPID.5 As indicated, I seek the review of the Minister's

decision to institute disciplinary proceedings against me on the same

ground.

19 In the main, the Minister's answering affidavit details the Minister's

allegations against me of misconduct, upon which the Minister relies to

justify his suspension of me as the Executive Director of IPID. The

Minister contends that he suspended me as a result of three instances of

misconduct on my part.6 It is alleged that —

19.1 I attempted to protect Lieutenant-General Anwa Dramat

("Dramat") and General Shadrack Sibiya ("Sibiya") of the DPCI

from the consequences of their alleged criminal conduct and

misconduct by altering, or causing the alteration of, the

4 FA paras 30.2 and 30.3.
s FA para 30.1.
6 AA para 8, read with the charge sheet annexed as NM1.

Xf
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recommendations, findings and evidence in the IPID report on the

rendition of Zimbabwean nationals that incriminated them;

19.2 I gave instructions to members of the IPID staff - specifically Mr

Innocent Khuba (Provincial Head: IPID Limpopo) ("Khuba") and

Mr Matthews Sesoko (Chief Director: IPID Investigation and

Information Management) ("Sesoko") - to act in a manner for the

same improper purpose; and

19.3 That I caused the advance payment of R500.000 to be made by

o
v ^ IPID to Adams & Adams Attorneys for the present litigation, in

violation of the Public Finance Management Act 1 of 1999

("PFMA").

20 I categorically deny these allegations. I do not set out an exhaustive

response to the allegations and charges against me in this affidavit, as

they are no longer pertinent to the relief that I seek in this application

and will be the subject of an inquiry in due course.

21 However, given that I am accused of "self-servingly" failing to set out a

proper sequence of the facts,7 and that my reputation and that of IPID

and certain of its officials have been impugned by the Minister in his

answering affidavit, I address the following in some detail:

21.1 The facts pertaining to my involvement in the finalisation of the

IPID report; and

7AApara11.
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21.2 The alleged inconsistencies in my evidence in the founding

affidavit filed in this matter and statements that I made at the

Werksmans' inquiry,

22 In addition, I refer the Court to the supporting affidavits of Khuba and

Sesoko, which respond to the Minister's allegations regarding:

22.1 How the complaint was received by IPID and the initial

investigation of the matter; and

22.2 The nature of and reasons for the differences between the

preliminary IPID report (of 22 January 2014) and the final IPID

report (of 18 March 2014), that I read and signed on 9 April 2014,

particularly as regards the findings and recommendations made in

respect of Dramat and Sibiya.

23 Before addressing the facts, I wish to correct certain misconceptions or

misrepresentations by the Minister as to the nature of my case. The

Minister contends that my application is premised on the suggestion that

the Minister ought to have "done nothing/' in respect of his concerns

about misconduct on my part;8 and that the employees of IPID, including

the Executive Director are "not accountable1' for their conduct;9 and that I

"appear to believe that [I am] not answerable to anyone as head of

IPID"}0 These contentions are incorrect and utterly unfounded.

8 AA para 10.
9 AA para 102.
10 AA para 87.2.

8
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24 I do not contend that the Executive Director of IPID is not accountable

and may never be subjected to disciplinary action. This has never been

my case. I contend only that disciplinary action against the Executive

Director, including suspension, the institution of a disciplinary inquiry and

removal, cannot be taken by the Minister unilaterally as the IPID Act

currently purports to permit, but must be subject to guarantees

necessary to protect the independence of IPID, including the effective

oversight of Parliament.

•^ 25 The Minister instituted disciplinary proceedings against me on 6 May

2015. I dispute the lawfulness of these disciplinary proceedings,

primarily on the basis that they have been instituted by the Minister in

the exercise of the statutory powers that I contend are unconstitutional.

I do not, however, contest the institution of a disciplinary inquiry into the

allegations against me per se, nor do I suggest that I am immune from

removal from office.

26 I readily accept that I may be called upon to explain and account for my

conduct at an inquiry that adequately safeguards the independence of

IPID and its Executive Director. However the inquiry that the Minister

has instituted against me does not meet this standard. The inquiry has

been instituted exclusively by the Minister; is chaired by an appointee of

the Minister alone; and its findings may be implemented by the Minister

without any Parliamentary oversight and intervention. This is plainly

inimical to the job security of the Executive Director.
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27 I do not accept that it is lawful for the Minister, acting entirely at his own

instance and without any special measures that ensure oversight by

Parliament, to decide to suspend me. The lawfulness of the Minister's

power to suspend cannot be considered in isolation of its legal

consequences, and in particular the nature of the inquiry and the

removal decision that follows it. A lawful decision to suspend the

Executive Director requires that -

27.1 It is followed by an inquiry that is sufficiently independent of the

Minister; and

27.2 Any removal decision consequent upon suspension and an inquiry

must be subject to parliamentary oversight, with a clear

mechanism for parliamentary intervention.

28 The lack of adequate safeguards for the job security of the Executive

Director at the inquiry and removal stage, which are consequent upon

the suspension decision, renders that decision - and now the Minister's

decision to institute disciplinary proceedings against me - unlawful and

unconstitutional. This will be addressed further in argument.

THE IPID INVESTIGATION AND FINALISATION OF THE IPID REPORT

The January 2014 report

29 I assumed the office of Executive Director of IPID on 3 March 2014. The

facts pertaining to what transpired prior to that date, regarding IPID's

10
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investigation into the rendition of the Zimbabwean nationals and the

preparation of the January report, are not in my personal knowledge.

These facts are addressed by Khuba in his supporting affidavit. I believe

the contents of Khuba's affidavit to be true and correct, and refer to the

confirmatory affidavit filed by Sesoko in support of the facts set out

therein.

30 The Minister appears to have placed considerable reliance on the

Werksmans' Report of 24 April 2015 (annexure NM2) in setting out his

version of the facts. That report was compiled by Mr Sandile July, a

Director at Werksmans Attorneys who was improperly tasked by the

Minister with investigating IPlD's investigation into the illegal renditions.11

31 My concerns about the propriety and alleged independence of the

Werksmans' investigation are borne out by the Werksmans' report. On

reading transcripts of the interviews that Mr July conducted with Khuba,

Sesoko, Advocate Mosing of the NPA ("Mosing") and myself,12 it is

evident that the Werksmans1 report is not an accurate and fair

summation of what was stated in those interviews, and its conclusions

and recommendations are founded on a misrepresentation of the facts.

Given these misrepresentations, it is incumbent on me, Khuba and

11 The terms of reference of the Werksmans' inquiry are attached to the founding affidavit as
annexure RM9.
12 I received audio recordings of some of the interviews from the Minister's attorneys as well
as transcripts of some of the interviews, save for that of Mr Sesoko. I have relied on an
unofficial transcript of Mr Sesoko's interview (prepared by my attorneys) and the audio
recording of that interview.

11
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Sesoko to address the true facts, to the extent that they are relevant to

this application.

32 To avoid overburdening the papers in this matter, I do not attach copies

of the full transcripts of the interviews conducted by Werksmans with

Khuba, Sesoko and Mosing. I attach only the pages that I refer to in this

affidavit. To the extent that the Court requires a full copy of these

transcripts, they will be furnished.

•o
v_/ 33 In light of the facts attested to by Khuba and Sesoko - and regardless of

what Mosing, Moukangwe or Khuba may have believed at the time - it is

clear that the January 2014 report was not a "final report". This is

because:

33.1 There remained outstanding material evidence that was not

addressed in the January 2014 report, and which the investigators

(from IPID and the NPA) continued to seek to obtain and analyse,

including expert analysis of Sibiya's cellphone records;

•O
33.2 Warning statements, which the NPA requires to be included in any

docket submitted to it, were still outstanding or were not yet

incorporated into the investigation report; and

33.3 The report was not properly completed and authorised by IPID for

submission as a final report, in accordance with IPID Regulation

5(3)(i) and IPID's Standard Operating Procedures Policy.

12
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33.3.1 Regulation 5(3)(i) requires that an IPID investigation

report into alleged criminal conduct by a member of the

SAPS be submitted to the Executive Director of IPID with

recommendations for authorisation.13

33.3.2 Regulation 5(3)(i) must be read with section 7(4) of the

IPID Act,14 which provides that the Executive Director

must refer criminal offences revealed as a result of an

investigation to the National Prosecuting Authority for

criminal prosecution and notify the Minister accordingly.

It is evident that the Acting Executive Director at the time

(Ms Mbeki) did not authorise and refer the

recommendation for prosecution in the January 2014

report to the NPA, nor was the Minister notified of the

referral.

33.3.3 IPID's Operating Procedures detail the procedure for the

completion and closing of files and dockets. None of the

internal requirements for the completion of files was

followed prior to referral of the January 2014 report to

Advocate Mosing at the NPA. These requirements

13 GNR 98 in GG 35018 of 10 February 2012: IPID Regulations: Operation of the
Independent Police Investigative Directorate. Regulation 5(3)(i) provides in relevant part:

"(3) An investigator ... must, as soon as is practicable ... (i) after collecting all
evidence, statements and technical or expert reports, if applicable, submit a report on
the investigation of the offence to the Executive Director or the relevant provincial
head, as the case may be, containing recommendations regarding further action,
which may include... criminal prosecution of such member".

14 Section 7(4) of the IPID Act provides that 'The Executive Director must refer criminal
offences revealed as a result of an investigation to the National Prosecuting Authority for
criminal prosecution and notify the Minister of such referral."

13
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include an internal supervision and quality-control

process, and a prohibition against investigators approving

the completion of their own investigations. Both of these

requirements were not met in respect of the January

2014 report.13

34 Mosing explained in his interview with Werksmans, that he wrote the

word "draft" on the January report upon receiving it from Khuba,

because the report was not complete.16 I attach the relevant pages of

v J the transcript as RJM3.

35 It is evident that, notwithstanding that material evidence was outstanding

and that the requirements for finalising an IPID report were not met,

Khuba was pressurised by Mosing (who in turn was being placed under

pressure from his superiors) to submit the January 2014 report. Both

Khuba and Mosing conveyed this in their interviews with Werksmans -

the relevant parts of the transcript are attached as RJM4 and RJM5. It

is also confirmed by Khuba in his supporting affidavit.

35.1 Khuba stated in his interview that:

13 IPID Standard Operating Procedures, Policy no. 001-POL-PR2, elfective from 1 April 2013.
Procedure 7.10 provides:

"I.The Case Worker initiates completion of a file through the Supervisor after
completing a case investigation report;

2.The Supervisor reviews and quality assures directives and reports and
recommends completion to the DI/PH [Director Investigations/Provincial Head];

3. The DI/PH approves/disapproves completion of a file and the Completion Register
is utilised (...);

4. No case worker acting as DI/PH [Director of Investigations/ Provincial Head] will
approve the completion of a file investigated by himself/ herself."

16 Mosing interview 17 April 2015: p 42 (lines 4-5), p 44 (12-15), p 58 (line 16) - p 59 (line 21)

14
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"Mosing was pressuring me, to say: This matter has been going

on for a long time, you need to sign. I said: I will definitely sign,

I'm going to sign. So I signed it... even though there were

things that were outstanding...."17

35.2 Mosing recalled that"/ think there was a lot of pressure as well to

terminate the investigation, to move over to arrest".™

36 Despite having submitted the January 2014 report, Khuba continued

] sr\ with his investigation of the illegal renditions, and obtained the

outstanding material evidence. He also continued to update and revise

the January 2014 report.

37 The very next day, 23 January 2014, Khuba sent a further revised

version of his investigation report to Sesoko. That version of the report

recommended that charges be laid against Lt Gen Dramat, but recorded

that "[IPID] cannot recommend any criminal charge against Major

General Sibiya because the witnesses versions are not corroborated by

other evidence that he was at the crime scene, e.g. cellphone records/1.

I attach a copy of this version of the report and the cover email under

which it was sent by Khuba to Sesoko on 23 January 2014 marked

RJM6.

38 Mosing also reconsidered the evidence and its recommendations after

he received the signed January 2014 report, and presumably sent it to

17 Khuba interview, 13 April 2015, p. 13, lines 1-8.
18 Mosing interview 17 April 2015, p. 24, lines 3-5. f* / \ W
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the DPP's office. This is despite the fact that Mosing understood that he

was not to be involved in the prosecution decision, but was only an

investigator in the matter. This appears from the transcript of Mosing's

interview at the Werksman's inquiry - the relevant pages are attached

as RJM7.19

39 On 13 February 2014, Mosing addressed an internal memorandum to

Advocate Jiba (then the Deputy NDPP) and Advocate Chauke (the DPP:

South Gauteng), which is attached as annexure NM17 to the Minister's

•̂  answering affidavit. Mosing's statements at paragraphs 6.3 and 7 of the

memorandum indicate that Mosing had by then conducted his own

(rudimentary) analysis of Sibiya's cell-phone data, and concluded that

the charges against Sibiya were not sustainable in light of this evidence.

Mosing further recorded that the expert analysis of the cell phone data

(i.e. the expert mapping of the location of the cell phones) was

outstanding and would still need to be considered.

My briefing on the investigation and the retrieval of the docket

40 Upon taking office as the Executive Director, my immediate priority was

to get a status update on the current IPID investigations. This was

especially urgent as I had agreed to meet the National Director of Public

Prosecutions, Mr Nxasana ("the NDPP") on 6 March 2015 to discuss

various matters, including the status of the high-profile IPID

investigations.

19 Mosing interview 17 April 2015, p. 23, lines 13-25.

16
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41 The information note on my meeting with the NDPP of 6 March 2015,

which I prepared for the Minister and dated 10 March 2014, is attached

to the founding affidavit as annexure RM11.

42 On two occasions between 4 and 6 March 2015 (I cannot recall the

precise dates), I met with Khuba and Sesoko to discuss the status of

IPID's investigation on the renditions complaint. Another IPID

investigator from Mpumalanga, Mr Glen Angus was present for a time at

the second meeting because he was briefing me in another matter, but i

do not recall whether and for how long he remained present when

Khuba briefed me and Sesoko on the renditions matter.

43 At these briefing meetings with Khuba and Sesoko -

43.1 Khuba relayed his concerns over the involvement of SAPS' Crime

Intelligence Gathering {CIG), and disclosed that his instructions

were to report on the matter only and directly to the former Acting

Executive Director; not to involve Sesoko in the investigation; and

to collaborate with Moukangwe secretly.

43.2 I expressed my concerns about these instructions, and indicated

that the involvement of CIG seemed to me to undermine the

independence of IPID's investigations into police misconduct.

43.3 Khuba described his investigation of the case and the status of his

report. In doing so, Khuba did not convey to me that IPID had

submitted any report to the NPA for a decision on prosecution. I
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was advised by Khuba that he had been working with the NPA's

Mosing and Moeletsi in the investigation, and that he had

submitted preliminary and progress reports to them. My

understanding was that IPID's investigation report was not

complete, as there were outstanding statements and analyses of

cell phone records that were yet to be incorporated into the report,

and that Khuba was in the process of updating and finalising the

report.

43.4 I tasked Sesoko with assisting Khuba in finalising and reviewing

his investigation report. I did so to ensure that the investigation

had been properly conducted and that the findings and

recommendations were sustainable on the evidence and correct

as a matter of law. As indicated, this procedure is required by

IPID's Standard Operating Procedures Policy. Given that Sesoko

was Khuba's case supervisor, it was entirely appropriate for me to

assign him this responsibility. Sesoko has legal training and

experience as a former prosecutor, making him well qualified for

the task.

43.5 Khuba also advised me that the docket was with the NPA. He

explained that he had recently requested the docket from Mosing

at the NPA, who was assisting in the investigation, in order to

update it with the new evidence. He explained that Mosing had

told him that the docket was with the DPP in South Gauteng, and

that he would make arrangements to get it.
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44 In the information note that I sent to the Minister on 10 March 2014

(annexure RM11), I described the status of the investigation and report,

in accordance with what I had been advised by Khuba. I recorded that:

"We indicated that the investigation is complete, we are currently

preparing a final report on the matter and reviewing the totality

of the available evidence to ensure that recommendations that

are made are appropriate and speaks to what can be proven:

The file with the final recommendations will be forwarded to the

NDPP shortly."

This is an accurate reflection of my understanding of the status of the

investigation and report at the time.

45 As regards my knowledge of the January 2014 report and the docket,

the Minister makes the following allegations in his answer, presumably

based on the misleading Werksmans' report, all of which I deny:

45.1 "Khuba advised Werksmans attorneys that he received a call from

Matthews Sesoko, on 4 March 2014, informing him that the

applicant wanted a copy of the report which had been submitted

to the NPA. Khuba emailed a word version of the report to

Sesoko.'eo

20 AA para 32.
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45.2 "[McBride] was informed of... the fact that IPID had prepared a

report to the NPA'™

45.3 "Mr Khuba said that he informed the applicant... that the report

and docket were in the possession of the NPA for a decision [on]

whether or not to prosecute",22

45.4 'The applicant instructed Khuba and Angus to retrieve the full

docket and report which had been submitted to the NPA for

decision",23

45.5 "Khuba advised Werksmans that the applicant instructed him,

together with Angus, to fetch the docket from the NPA. In addition

to the docket, the applicant also wanted each and every document

which was in the possession of IPID relating to this

investigation"?4 and

45.6 "Khuba and Angus advised the applicant that they had retrieved

the docket from the NPA, for which he thanked them. They

handed the docket to the applicant personally".25

46 These allegations are not correct, as is confirmed by Khuba and Sesoko.

The allegations are also not supported by what I, Khuba and Sesoko

21 AA para 3 1 .
22 AA para 33.
23 AA para 34.
24 AA para 35.
zs AA para 40.

% M\
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stated at the Werksmans' inquiry - contrary to what the Werksmans'

report suggests.

47 Given the weight that the Minister has placed on these allegations, and

at the risk of some repetition, I address each in turn:

48 "Khuba advised Werksmans attorneys that he received a call from

Matthews Sesoko, on 4 March 2014, informing him that the applicant

wanted a copy of the report which had been submitted to the NPA.

^ -/ Khuba emailed a word version of the report to Sesoko":

48.1 I did not request any such report from Khuba or Sesoko. I could

not have done so since I had no knowledge of any report having

been submitted to the NPA. I also did not ever receive any such

report-by email or otherwise.

48.2 I point out that what Khuba stated at the Werksmans' inquiry is not

accurately recorded by the Minister. Khuba stated the following:

"... / got a request to say the ED [Executive Director]

wanted to get an update on the case, what I did, if I'm not

mistaken, I emailed the report to Mr Sesoko to give the

report to Robert McBride, for his attention, so that when /

met with him he would be well aware of the facts of the

case. That report I gave him was not a signed report, but

it was a copy - it might be the old one that I sent to the

DPP. I can't remember which one, but it was a report
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about the rendition. Of course it had an update in temns of

... [interruption by Mr July] ...It was not the signed one, it

was a soft copy, and that's why I had to email it But I

cannot say how many statements were updated, because

by that time I had not yet finalised them ...'S6

48.3 Khuba did not say that I requested any report submitted to the

NPA. Khuba stated only that I had requested "an update on the

case". I attach the relevant pages of the transcript marked RJM8.

O
48.4 While Khuba suggests that he emailed Sesoko a copy of the

working draft of his investigation report to send on to me for

briefing purposes, he is clearly not confident in this recollection

(qualifying his statement with "if I am not mistaken'). Sesoko's

email records indicate that Khuba is indeed mistaken. They

evidence that Sesoko received a soft copy of Khuba's working

draft of the investigation report on 23 January 2014 (one day after

Khuba sent the January report to Mosing, and at least a month

prior to my arrival at IPID) and thereafter only on 13, 17 and 18

March 2014 (after I had tasked Sesoko with reviewing and

finalising the investigation report).

48.5 Notably, the report that Khuba sent to Sesoko on 23 January 2014

was not identical to the report sent to Mosing, albeit that it was

sent only a day later. That version of the report recommended

29 Khuba interview 27 March 2015: Transcript, p. 44 line 22 - p. 45, lino 19.
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that charges be laid against Lt Gen Dramat, but recorded that

"[IPID] cannot recommend any criminal charge against Major

General Sibiya because the witnesses versions are not

corroborated by other evidence that he was at the crime scene,

e.g. cellphone records/1. This report clearly indicates that Khuba

did not understand the report he sent to Mosing on 22 January to

be final, but was continuing to revise a working draft of the report.

I attach a copy of this version of the report and the cover email

under which it was sent by Khuba to Sesoko on 23 January 2014

marked RJM6.

49 'The applicant was informed of... the fact that IPID had prepared a

report to the NPA":

49.1 I was not so informed. As I have indicated, I was advised that

Khuba had been working with the NPA's Mosing and Moeletsi in

the investigation, and that he had submitted preliminary and

_ progress reports to them. However, I understood that Khuba was
©

still in the process of finalising IPID's investigation report.

49.2 I note that Khuba made it quite clear in his interview to

Werksmans that he did not advise me of any report having been

submitted to the NPA, although this is not reflected in the

Werksmans' report. In the transcript of Khuba's interview on 23

April 2015 (attached as RJM9), the following exchange is

recorded between Mr July and Khuba:
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"July: But, Mr Khuba, didn't you guys discuss the fact

that: We are now discussing a report which has

been submitted to the NPA as the final report,

and the reason why it went to the DPP in

Gauteng was for him to determine whether to

charge or not to charge - did you at one point

discuss that?

Khuba: No, that was never part of that."

•o
49.3 The first time that I learned that any ostensibly "final report" on the

renditions investigation, other than the one that I had signed, had

been submitted to the NPA, was during or about January 2015..

49.4 I questioned Khuba about the alleged report at the time, and he

gave me a complete copy of (an unsigned version of) the report

dated 22 January 2014. That is the version of the report attached

to the founding affidavit. Khuba advised me that the report had
_ been sent to the NPA, and was subsequently signed by him, but

that he did not consider it to be the final report. The first time that

I saw the signed version of the January 2014 report was a few

weeks ago.

49.5 Prior to that, during or about November 2014, Mr Moses Dlamini,

the Spokesperson of IPID, advised me that an unsigned version of

an IPID report into the illegal renditions, dated December 2013,

was circulating in the media. He showed me the reporton his cell

phone. I attach a confirmatory affidavit from Mr Dlamini marked
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RJM10. I did not think much of this, as the report was unsigned

and appeared to be nothing more than a progress report without

any status. By then, IPID had submitted the finalised report and

the entire docket to the NDPP for decision on 14 April 2014.

49.6 Around the same time, on 24 November 2014, the Minister

requested the entire docket and all progress reports in the

renditions investigation. In his request, which is attached to the

founding affidavit as Annexure RM12, the Minister mentioned that

he had received a CIG report on the matter. ^

49.7 On 26 November 2014, I sent the docket (which included the

March 2014 report), under cover of the information note attached

as RM13 to the founding affidavit.28 That information note records

that:

"At the conclusion of the investigation, notwithstanding several

other preliminary report[s] that were written on this matter, the

IPID team did a thorough analysis of all the available evidence

and made recommendation to the Executive Director for his

consideration..."

50 "Mr Khuba said that he informed the applicant... that the report and

docket were in the possession of the NPA fora decision [on] whether or

not to prosecute", and that "The applicant instructed Khuba and Angus

27 At p 390.
28 At pp 391-394.
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to retrieve the full docket and report which had been submitted to the

NPA for decision":

50.1 While Khuba informed me that the docket was with the NPA, I was

not informed that it was in the possession of the NPA for a

decision on prosecution.

50.2 I also deny that I "instructed" Khuba to retrieve the docket. By the

time that I met with Khuba, he had already taken steps to obtain

. the docket from Mosing, who advised him to get the docket from

0
the South Gauteng DPP's office. Email correspondence between

Khuba and Mosing in this regard, dated 28 February 2014, is

attached marked RJM11.

50.3 Khuba advised me that the docket was with the NPA and that he

intended to retrieve it in order to update the evidence, and he

sought my consent in this regard. I merely authorised him to do

so.

fcj 50.4 I note from the transcript of his interview with Werksmans, that

Khuba did not make the statements that the Minister alleges. I

attach the relevant pages of the transcripts of Khuba's interviews

dealing with this issue marked RJM12 & RJM 13. The Minister's

allegations are based on misrepresentations in the Werksmans'

report.29

29 Werksmans' report para 3.2.1.12.
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51 "Khuba advised Werksmans that the applicant instructed him, together

with Angus, to fetch the docket from the NPA. In addition to the docket,

the applicant also wanted each and every document which was in the

possession oflPID relating to this investigation'":

51.1 As indicated, I deny that I gave any such instruction. I also deny

that Khuba or Angus advised Werksmans that I gave such an

instruction as no such statement is reflected in the transcripts of

Khuba's or Angus' interviews with Werksmans.. To the contrary,

Khuba explained to Werksmans that, upon retrieval of the docket

from Van Zyl SC, he took the docket to Sesoko's office, attached

hereto marked RJM1430 Angus indicated that he went with Khuba

voluntarily, attached hereto marked RJM15.31

51.2 The only time that I recall giving specific instructions in respect of

the renditions docket was when it was to be sent to the NDPP on

13 April 2014 (I instructed Sesoko to have the docket delivered to

the NDPP), and when the Minister requested a copy of the docket

and all other documents related to the renditions investigation in

November 2014. At that point, I instructed Khuba to give me a

copy of the docket so that I could have them sent to the Minister.

51.3 As far I can recall, I was never given the docket relating to the

renditions investigation prior to signing the March 2014 report. I

certainly did not consider the contents of the docket before signing

off the March 2014 report.

30 Transcript of Khuba's interview with Werksmans, 23 April 2015, pp. 14-15.
31 T r a n s c r i p t of Angus interview with Werksmans, 31 March 2015, p. 8
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51.4 Analysing the evidence in the docket is the job of the investigators

of IPID, and that is precisely what Khuba and Sesoko were

assigned to do. There was no need for me to scrutinise the

docket, and there was no time for me to do so. However, I deny

that it would have been improper had I requested and considered

the evidence in the docket.

52 "Khuba and Angus advised the applicant that they had retrieved the

docket from the NPA, for which he thanked them. They handed the

docket to the applicant personally":

52.1 It may be that Khuba advised me that he had retrieved the docket,

but I have no recollection of him doing so. I doubt that I would

have "thanked him" for doing so, as I had no reason to thank him.

He was simply following through on his own initiative.

52.2 I do not know where the Minister gets this version from. It is not

supported by what was stated by Khuba or Angus in their

interviews with Werksmans.

The finalisation of the IPID report in March 2014

53 Between 6 March and 18 March 2014, Khuba and Sesoko worked

together on finalising the report. Khuba would periodically come from his

offices in Limpopo to Pretoria to work on the report with Sesoko. Khuba

revised the report on Sesoko's computer, as Khuba's small laptop and ,

keyboard made editing work difficult. Accordingly, all changes to the A \ C v
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investigation report during this time were made by the two of them

working together, in close discussion and analysis of the evidence.

54 During this period, I had several meetings with Khuba and Sesoko to

discuss their progress in finalising the report. We discussed their

analysis of the evidence and the legal principles that had to inform the

findings and recommendations in the final report. My role was confined

to interrogating their legal and factual assumptions.

•n
W 55 At no point did I indicate to Khuba or Sesoko that I wished any particular

person to be exonerated in the report, including Dramat and Sibiya. This

is confirmed by Khuba and Sesoko, and was clearly stated by them at

the Werksmans' inquiry. Khuba stated (repeatedly) in his interview that:

"But I also need to be clear on this thing. McBride never said to

us: You need to clear this person or not clear them... he would

just make input on certain things.'31

^ ^ "The issue is there was not even a single time where McBride

said to me: Change the reportato suit Dramat. He might have

made inputs, he might have queried how things were done.

Sometimes the issue - most especially theDissue of having a

crime intelligence member - he had a concern about it, to say:

Are you people not independent? We indicated to him that we

31 Khuba interview 27 March 2015, p. 61, lines 2-5.
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are independent. ,32

I attach marked RJM16 and RJM17 the relevant portions of the

transcript.

56 When Khuba and Sesoko were satisfied that they had finalised their

report, they sent it to me in hard copy. I made changes to the hard copy,

but only to correct the grammar and spelling. I received and sent back a

few drafts of the report with such changes. I did not alter any findings or

recommendations, nor did I make any material or substantial deletions

on the report. Khuba and Sesoko signed the report on 18 March 2014

and I signed the report on 9 April 2014, after being satisfied that the

grammatical and spelling errors were corrected.

57 On 13 April 2014, I had the final report, together with the full and

complete docket, sent directly to the NDPP. This was in accordance

with my undertaking to do so at the meeting of 6 March 2014. The

NDPP and I had discussed our concerns over the leaking of the January

2014 report from the NPA's office, and had agreed that I would send the

final report to him directly to avoid any further leaks.

32 Khuba interview 27 March 2015, p. 96, lines 15-23.
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THERE IS NO INCONSISTENCY IN MY ACCOUNT

58 The Minister contends that there are contradictions in what I stated in

the founding affidavit and what I said when interviewed at the

Werksmans' inquiry.33 I deny that this is so.

59 The Minister suggests that there is a contradiction in that I described the

January 2014 report as a "preliminary" report (in the founding affidavit),

but also stated (at the Werksmans' inquiry) that I had never seen the

January 2014 report, and that the only report I had seen was the one

that I signed in April 2014. There is no contradiction in these

statements. In March and April of 2014 I did not know of the January

2014 report. I only learned of this report in late November 2014. By

March 2015, when I deposed to the founding affidavit, I was aware of the

January 2014 report, which I consider to be a preliminary report.

60 The Minister also contends that I contradicted myself when I explained

at the Werksmans' interview that I had only made spelling and

grammatical changes to the final report, and that I did not go through the

evidence itself but looked at the analysis of the evidence and the

recommendations that were made in the final report before signing it.

61 The Minister says that this contradicts the statements made in the

founding affidavit that the findings and recommendations in the March

report "are based on a thorough scrutiny of all the available evidence" (at

33 AA para 48.
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paragraph 51.1); that "the final IPID report was the product of a thorough

Investigation process which included taking into account all the evidence

gathered through the IPID investigation and making reasonable

recommendations on the basis thereof (at paragraph 51.2); and that

'The preliminary draft of the IPID Investigation Report was also still

subject to consideration and review by Sesoko as well as myself (at

paragraph 51.5).

62 Again, there is no inconsistency in these statements. I accept that some

confusion may have been caused by the loose wording of paragraph

51.5 of the founding affidavit to the extent that it may be construed to

imply that I in fact read the January 2014 report. But, as I have

explained, this is not correct. While I did not read the January 2014

report, I was involved in reviewing the findings and recommendations

that IPID would ultimately propose to the NPA, through my discussions

with Khuba and Sesoko.

63 As a result of these discussions and on a reading of the final report, I

was satisfied that the final report - the March 2014 report - was indeed

based on a thorough scrutiny of all the available evidence by IPID (not

myself personally), and the product of a thorough investigation process,

which took into account all the evidence gathered and made reasonable

recommendations on the basis thereof.
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IPID'S FINDINGS AND RECOMMENDATIONS ON DRAMAT AND SIBIYA

64 There is no merit whatsoever in the Minister's allegation that I

"attempted to suppress the evidence which implicates Dramat and

Sibiya".34 On a thorough and impartial analysis of all the available

evidence, Khuba and Sesoko concluded that the findings in the

preliminary reports that implicated Dramat and Sibiya were not

sustainable, which findings I endorsed. There was simply no reliable

evidence that either Dramat or Sibiya had any involvement in, or

knowledge of, the kidnapping, assault, detention on false charges and

unlawful rendition of the Zimbabwean nationals.

65 I underscore that it is not only IPID, but members of the NPA that held

the view that there was not sufficient credible evidence to sustain

charges against Dramat and Sibiya.

65.1 In February 2014, Mosing noted in his internal memorandum to

the NDPP and Deputy NDPP, that 'The cell phone evidence...

does not corroborate his presence during the operations" and that

the recommendation to charge Sibiya (in the January 2014 report)

7s not supported".35

65.2 Khuba also attests to the fact that on 23 February 2015, he

received a call from Advocate George Baloyi (then Deputy DPP

for South Gauteng) who was then dealing with the renditions

34 AA para 14.
35 Annexure NM17, paras 6.3 and 7.
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case. He advised Khuba that with the available evidence, and in

the absence of the key witness, Madilonga, he could not

prosecute Dramat. On 3 March 2015, in a subsequent meeting

with Khuba and Mr Pule Maoka (of IPID Legal Services),

Advocate Baloyi subsequently changed his position, without giving

any proper explanation. I attach affidavits by Khuba and Maoka

addressing this engagement with Baloyi marked RJM18 and

RJM19.

66 I address the alleged evidence of a prima facie case against Dramat and

Sibiya in my ad seriatim reply, and refer to the explanations given by

Khuba for the changes that he and Sesoko made to the January 2014

report. None of what is relied on by the Minister suggests that either

Dramat or Sibiya had any knowledge of, or were in any way involved in,

the kidnapping, assault, detention on false charges and the unlawful

rendition of the Zimbabwean nationals. For these reasons, I maintain

that the findings and recommendations made in the March 2014 report,

which I signed, were reasonable, fair and correct.

67 I did not know of all the specific changes made to the January 2014

report at the time that I signed the March 2014 report (as explained, I

had not read this report), but I have now considered the analysis of the

changes made in the Werksmans' Report. I have also considered Khuba

and Sesoko's explanations for the changes, which are detailed in

Khuba's supporting affidavit.
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68 I do not accept that the differences between the January 2014 report

and the March 2014 report are sinister and entail the "suppression" of

evidence. It is evident that changes were made to the summary and

analysis of the evidence to de-emphasise that which Khuba and Sesoko

assessed to be unreliable. Khuba and Sesoko dispassionately

reassessed the totality of the evidence in the light of the new evidence

obtained by Khuba and with the benefit of Sesoko's experience as a

prosecutor. The result was a thorough, critical and objective evaluation

of the totality of the evidence, and a sincere attempt by IPID to make

recommendations that are supported by credible evidence.

69 I emphasise that an IPID investigation report is only recommendatory in

nature. Upon referral from IPID, the NPA retains a discretion in deciding

whether or not to prosecute, which decision is made on an independent

examination of the docket. The NPA does not rely exclusively on the

IPID report and recommendations. It considers all the evidence in the

docket and makes its own determination as regards the appropriateness

of the recommendation, and whether or not it should be followed.

70 The NPA is fully entitled to remit the matter (and docket) back to IPID for

further investigation or analysis of the evidence, should it deem it

necessary - as was done in the renditions case. Indeed, such an

exchange has recently again been done in the renditions case. I attach,

as annexure RJM20, instructions for further investigation and

supplementation of the renditions docket sent from the DPP,

Johannesburg to the Acting Executive Director of IPID on 23 April 2015.
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The instructions conclude by recording that 'The police docket

CAS3907/7/2012 is attached, but must be returned to this office together

with the required information".

71 When the March 2014 report was sent to the NDPP, it was accompanied

by the complete docket. The docket contained all the evidence obtained

in the course of IPID's investigation, including all the statements

summarised in the IPID report; the raw cell phone and vehicle tracking

data; the expert analyses and mapping of this data; the computer

•o
documents and emails retrieved from Maluleke's computer, and a

forensic report of these documents and electronic files; excerpts from

the occurrence books and SAPS 14 registers; and all the documents

and statements that IPID had obtained from CIG and the DPCI and

which had been obtained in their investigations

72 In short, the NPA was given all the evidence that IPID had obtained in

the investigation. The NPA had all the information necessary to make

an independent analysis of the evidence, and to assess the

appropriateness of IPID's findings and recommendations.

73 I point out, further, that Khuba gave the only signed version of the

January 2014 report to Mosing. Khuba confirms that the signed version

of the January 2014 report remained with Mosing, and is presumably still

with the NPA. There was no attempt by Khuba, or anyone else at IPID

(although I do not know of anyone else who knew of that report), to

retrieve or suppress the existence of the January 2014 report. As far as
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Khuba was concerned, the January 2014 report was simply no longer

relevant, in light of his subsequent supplementation of the docket and

updating and the finalisation of the investigation report.

74 I deal now with the Minister's answer ad seriatim.

AD SERIATIM REPLY TO THE MINISTER'S ANSWER

75 In this section, I address only the pertinent factual allegations in the

>'../ answering affidavit which have not been dealt with above. The legal

argument in the answering affidavit will be addressed in heads of

argument.

76 To the extent that I fail to respond to any averment or contention in the

answering affidavit which is inconsistent with what I have set out above

and in my founding and supplementary affidavits in this application, it

must be taken to be denied.

77 Ad paragraph 6.1

77.1 I deny that the decision to suspend me is not administrative

action. I am advised that in Gcaba v Minister of Safety and

Security 2010 (1) SA 238, the Constitutional Court stated the

applicable principles as follows:

"[64] Generally, employment and labour relationship

issues do not amount to administrative action within the

meaning of PAJA. This is recognised by the Constitution.
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Section 23 regulates the employment relationship

between employer and employee and guarantees the

right to fair labour practices. The ordinary thrust of s 33 is

to deal with the relationship between the State as

bureaucracy and citizens and guarantees the right to

lawful, reasonable and procedurally fair administrative

action. Section 33 does not regulate the relationship

between the State as employer and its workers. When a

grievance is raised by an employee relating to the

conduct of the State as employer and it has few or no

direct implications or conseguences for other citizens, it

does not constitute administrative action."

77.2 I submit that my suspension and subjection to a disciplinary

inquiry by the Minister acting unilaterally, does indeed have

consequence for other citizens, as it violates the constitutionally

protected independence of IPID. This, in turn, has a detrimental

impact on the effective functioning of IPID and the fulfilment of its

mandate.

77.3 I point out that s 17DA(2) of the SAPS Act (which governed the

suspension and removal of the head of the DPCI, before it was

declared invalid by the Constitutional Court), provided for the

application of PAJA to these decisions. The same must apply, I

submit, to the suspension and removal of the Executive Director

of IPID.

38

RJM-1044



77.4 It is not necessary, however, for the Court to decide this issue,

since the only ground of review being pursued is the legality of the

Minister's decision.

78 Ad paragraph 9

78.1 I firmly deny that the constitutional attack is contrived. The extent

of the Minister's powers over the police complaints directorate

(now IPID, and formerly the Independent Complaints Directorate,

"ICD") has long been recognised as a problem for the

independence of the Directorate.

78.2 For instance, I refer the Minister to a research report compiled

jointly by the ICD and the Institute for Security Studies in 2007, on

SAPS' Compliance with Recommendations by the ICD, attached

asRJM21. The report found that:

"Based on the views expressed during some of the

structured interviews, it would seem that the

r independence and credibility of the ICD is compromised

by its location within the Department of Safety and

Security and having to report to the Minister who is also

the Minister responsible for the police (viz, conflict of

interest)" (page 17)

78.3 The report contained the following recommendation (of the ICD):
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"For the purposes of independence and credibility, the

ICD should report to a Minister who is not also the

Minister responsible for the police. Alternatively, the ICD

should report directly to parliament (a special

parliamentary committee or, alternatively, the Portfolio

Committee for Safety and Security)" (page 20).

78.4 The importance of the operational and institutional independence

of police complaints directorates from the executive authority

responsible for the police is widely recognised in international law

and foreign jurisdictions. This will be addressed in argument.

78.5 I point out too that although Fabricius J dismissed Part A of this

application (for lack of urgency), the learned judge recorded in his

judgment that "part B is arguable, and it does have reasonable

prospects of success".35

79 Ad paragraph 9.1 (incorrectly numbered 8.1 in the AA)

79.1 I categorically deny the allegations in this paragraph, for the

reasons already stated.

79.2 I wish to emphasise that I have no reasons and motivation -

personal, political or otherwise - to attempt to protect Dramat or

Sibiya.

Independent Police Investigative Directorate and Another v Minister of Police and Another
(6588/2015) [2015] ZAGPPHC 138 (18 March 2015) at para 7.

^ in
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80 Ad paragraph 9.2 (incorrectly numbered 8.2 in the AA)

80.1 I deny that I gave instructions to junior members to act in a

manner designed to achieve any improper motive. I note that the

Minister's allegations in this regard are based entirely on

speculation and his own supposition. The allegations are also

firmly denied by Khuba and Sesoko.

81 Ad paragraph 9.3 (incorrectly numbered 8.3 in the AA)

81.1 I admit that, when I was not yet suspended as the Executive

Director, I caused a payment to be made in the amount of

R500.000 to IPID's then attorneys of record, Adams & Adams. At

the time of the payment, Adams & Adams as well as counsel

instructed on IPID's behalf had already rendered legal services in

excess of the amount paid. The acting Executive Director

confirmed on 30 March 2015 that IPID would withdraw from the

application, that Adams & Adams' mandate in respect thereof was

terminated and that IPID were processing payment in respect of

legal services rendered up to that date. I attach as annexure

RJM22 a copy of the said letter. I deny that this was in violation of

the PFMA, since legal services were indeed rendered by Adams &

Adams.in accordance with instructions furnished by IPID.

81.2 I further deny that I used public funds for my personal benefit and

that there was any conflict of interest. At that stage, IPID was a

party to the proceedings, and the application was (and indeed,
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remains) directed at protecting the institutional and operational

independence of IPID.

82 Ad paragraph 10

82.1 For the reasons stated in the founding affidavit, I deny that the

Minister's actions have been motivated by a genuine and proper

concern over my conduct.

82.2 However, even had the Minister had genuine and well-founded

concerns, I deny that the only alternative to suspending me was

"to do nothing". The Minister could have required me to report to

Parliament and to address his concerns in that forum, as indeed I

sought to do. Had Parliament been satisfied that there were

grounds for a proper inquiry, it would have been open to it to

institute a disciplinary inquiry, and to suspend me pending the

outcome of that inquiry.

83 Ad paragraph 11

In response to the allegation in this paragraph, I have set out the facts in

my personal knowledge in detail in this affidavit, notwithstanding that

they are no longer pertinent to the determination of this application. The

facts will be further ventilated in the disciplinary inquiry to be held in due

course.

84 Ad paragraph 11.1 (incorrectly numbered 10.1 in the AA)
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I deny that the application for interim relief was "premature". The

application was struck off the roll only for lack of urgency.

85 Ad paragraph 11.2 (incorrectly numbered 10.2 in the AA)

85.1 I was suspended for 60 days pending "an investigation and

possible disciplinary enquiry". It is only on 6 May 2015, that I

learned that a disciplinary had in fact been instituted by the

Minister.

85.2 On 20 May 2015,1 instituted an application to stay the disciplinary

proceedings pending the final determination of this application,

and pending the lawful appointment of a chairperson. I attach a

copy of the Notice of Motion in that application as RJM23. That

application is due to be heard by the Chairperson of the

disciplinary inquiry on 6 July 2015.

86 Ad paragraph 11.3 (incorrectly numbered 10.3 in the AA)

86.1 I do not deny that Mr Philip Mokoena SC is an independent legal

practitioner, from the Johannesburg Society of Advocates.

86.2 However, I do deny that Advocate Mokoena's unilateral

appointment by the Minister is lawful, and that the fact of such

appointment does not compromise the independence of the

disciplinary inquiry.

87 Ad paragraph 11.4 (incorrectly numbered 10.4 in the AA)
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87.1 I deny the accuracy of the Werksmans' report, as well as the

objectivity, fairness and correctness of its findings and

conclusions. I refer the Court to the inaccuracies and

misrepresentations that I have noted and explained above.

87.2 Given the contents of the Werksmans' report, I further deny that it

is the product of an independent inquiry.

88 Ad paragraph 11.5 (incorrectly numbered 10.5 in the AA)

88.1 I note the contents of this paragraph. The Minister fails to

appreciate that the ultimate decision ought to be that of

Parliament, and not that of the Minister.

89 Ad paragraph 14

89.1 I deny the allegations that there is a prima facie case against

Dramat and Sibiya, and that the illegal rendition operations were

conducted "under the leadership and approval of Dramat and

K* Sibiya".

89.2 I also deny that I "caused IPID to change its report and

recommendations regarding the criminal changes against Dramat

and Sibiya"; and that there is any merit in the disciplinary case

that the Minister has instituted against me.

90 Ad paragraph 15
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I deny the allegations in this paragraph. I address the alleged 'prima

facie evidence1 that the Minister relies on in what follows. I also refer to

what is stated by Khuba in his supporting affidavit, which is confirmed by

Sesoko.

91 Ad paragraphs 15.1 to 15.6

91.1 As is explained more fully in Khuba's affidavit, the success report

was generated by Maluleke, and the veracity of its contents is

doubtful. The occurrence of the alleged meeting of 5 November

2010, and Maluleke's purported record of what was stated at that

meeting, could not be corroborated.

91.2 There is also no evidence that Dramat ever received this report.

92 Ad paragraphs 15.7 and 15.8

92.1 The information notes attached as NM4 and NM5 to the Minister's

answering affidavit were also generated on Maluleke's laptop.

92.2 There is no evidence that either of the information notes was ever

received by Dramat.

92.3 The information notes do not indicate that any illegal renditions

occurred; they record only that fugitives sought by the

Zimbabwean police were arrested.

93 Ad paragraphs 15.9 -15.10
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93.1 The relevance and evidentiary value of Madilonga's statement is

addressed by Khuba in his supporting affidavit. While the cell

phone records of Dramat confirm that he received a call from

Madilonga, there is no evidence to corroborate Madilonga's

statement as regards the contents of this call.

93.2 However, even if Madilonga's statement as to the contents of the

call is correct, it does not evidence that Dramat had any

knowledge or involvement in the illegal rendition. Dramat does

not deny that he met with Zimbabwean officials in South Africa

from time to time.

94 Ad paragraph 15.11

94.1 I deny that the alleged "fact of the meeting between Dramat and

Zimbabwean police was confirmed under oath by Mr Mclntosh

Polela".

94.2 Mr Polela was not employed at DPCI at the time of the alleged

meeting at the DPCI offices on 5 November 2010. Polela only

joined DPCI in December 2010. This is confirmed in Polela's own

statement (annexure NM7). Polela states that "From December

2010 to May 2013, I was employed by South African Police

Services as a spokesperson for DPCI... 'a7

94.3 No other person could attest to the fact of the alleged meeting of 5

November 2010.

37 At p 82.
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95 Ad paragraph 16, subparagraphs inclusive

95.1 I deny the conclusions sought to be drawn by the Minister, and the

alleged facts upon which he relies.

95.2 I admit that there was a special dispensation between South

Africa and Zimbabwe, as alleged in paragraph 16.4.

96 Ad paragraph 17

96.1 I deny that I stated in the founding affidavit that, as a matter of

fact, Dramat and Sibiya did not commit any offence, and that I

purported to usurp the authority of the courts in this determination.

96.2 I indicated in the founding affidavit that IPID's investigation did not

reveal evidence to support a prima facie case against them and

recommendations that they be prosecuted.

96.3 I deny that there is a prima facie against Sibiya. I address the

alleged 'prima facie evidence1 that the Minister relies on in what

t follows, and refer to what is stated by Khuba in his supporting

affidavit.

97 Ad paragraph 17.1

97.1 I admit that the TOMS unit is led by Sibiya.

97.2 I deny that there is credible evidence that the TOMS unit was

"assigned the responsibility of tracing and arresting the

Zimbabwean nationals in this case". I am advised by Khuba that
0
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TOMS was mandated to deal with serious crimes including ATM

bombings and not the deportation of illegal immigrants.

97.3 I admit that certain members of the TOMS unit were,

nevertheless, involved in the arrests of Zimbabwean nationals (in

particular, Colonel Neethling, Captain Boonstra, Captain Nkosi

and Warrant Officer Seepa), but there is no reliable evidence that

Sibiya was involved.

98 Ad paragraphs 17.2 to 17.4

98.1 The statements of Yende, Jawuke and Campbell, made years

after the relevant time, which purport to place Sibiya at the scene

of the arrests of the Zimbabwean nationals, are disproved by the

cell phone records of Sibiya, which place him many kilometres

away from the scene of the arrests.

98.2 Their evidence was considered in the March 2014 report, and

addressed as follows:

98.2.1 As regards the arrests on 5 November 2010:

"[Tjhe claims made by Bongani Henry Yende (A4), Petros

Jawuke (A5) and Desmond Campbell (A6) that Major

General Sibiya was at the planning venue (Fourways

Shopping Complex) could not be substantiated. The

cellphone record[s] of Major General Sibiya were

analysed by an expert and indicated that at the time of
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the alleged planning, Major General Sibiya was in

Pretoria. None of the witnesses who claim that Major

General Sibiya was at Fourways ever saw him in person

but allude that they were informed by Warrant Officer

Makoe that Major General Sibiya was in the blue BMW.

This information highlights the depicting false picture that

can be created by hearsay evidence. It is immaterial how

many people heard Warrant Officer Makoe saying that

I Major General Sibiya was in a blue BMW at Fourways

Shopping Centre but the evidence from the analysis of

his cellphone records proves otherwise." (p. 31)

98.2.2 As regards the arrests on 23 November 2010:

"In this operation Desmond Campbell (A6) and Petros

Jawuke claim that Major General Sibiya was involved.

Desmond Campbell stated that he saw a person seated

in a BMW whom Warrant Officer Makoe referred to as

Major General Sibiya. It is clear that members of Crime

Intelligence had been trying hard to pull Major General

Sibiya into the operation. This can be deduced from the

following quotations in their statements, "I saw a figure in

a BMW and Warrant Officer Makoe referred to him as

General Sibiya" and "I heard that General Sibiya was in a

blue BMW". These remarks justify the drawing of an

inference that members of crime intelligence tried hard to
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implicate Major General Sibiya, most especially because

his cellphone records provide concrete alibi that he was

not at the crime scene."{p. 33)

99 Ad paragraph 18, subparagraphs inclusive

99.1 I deny the conclusions sought to be drawn by the Minister, and the

alleged facts on which he relies.

99.2 I admit that it appears that the Zimbabwean nationals were falsely

detained as illegal immigrants, but I deny that there is any

evidence that Dramat or Sibiya were aware of this fact. I note, in

this regard, that Maluleke signed the occurrence book recording

the removal of suspects and took them to Beit Bridge.

99.3 Further, the evidence suggests that Maluleke concealed the

operation from his superiors in DPCI. This is noted in the March

2014 report, where it states (at pp. 32-33):

"The letter retrieved from Captain Maluleke's laptop

provides a vital clue that his engagement in the operation

did not receive the blessing of his superior. The letter

was addressed to the Director General of Home Affairs

requesting assistance in the deportation of Zimbabwean

nationals involved in the murder of Zimbabwean police.

Protocol dictates that a letter to such a senior person in

the Home Affairs department could not have been signed

off by an officer at the rank of Captain, but could have
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needed the head of the DPCI. However the letter

retrieved shows that Captain Maluleke was the author

and also wrote his name as an approving authority of the

request."

99.4 I admit paragraph 18.4.

100 Ad paragraph 19

Save to deny what "must have been known" at the time of operation of

23 November 2010,1 admit this paragraph.

101 Ad paragraph 20

101.1 I deny the allegations and conclusions sought to be drawn in this

paragraph, for reasons already stated.

101.2 I deny that there was any need for me to interview any of the

officers. I was satisfied that the investigation that Khuba

conducted was thorough and fair.

102 Ad paragraph 21

102.1 I admit that the article attached as NM15 cites Dramat as stating

that he believed the suspects were deported as illegal immigrants,

but I have no knowledge of the accuracy of this report.
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102.2 I point out, however, that Dramat was briefed on the matter by

Maluleke and may genuinely have believed the truth of what he is

reported to have said in the Sunday Times. This does not

evidence any criminal conduct on Dramat's part.

103 Ad paragraph 22

103.1 I admit this paragraph, save to state that the evidence does not

support the Minister's contention that Dramat or Sibiya had

knowledge of, or were involved in, "the ruse".

104 Ad paragraphs 23 and 24

104.1 I admit these paragraphs, save to state that the October 2013

report was not the only working draft of the report that Khuba sent

to Mosing for consideration.

104.2 I further refer to what is stated by Khuba as regards how the

complaint was lodged with IPID, and the inappropriate

involvement of CIG in the investigation.

105 Ad paragraphs 25 and 26

105.1 I refer to Khuba's explanation of the circumstances in which he

submitted the January 2014 report. Khuba did not consider the

investigation to be final, as material statements and analysis of

the evidence remained outstanding. This was known to Mosing

who requested that Khuba submit the report in any event.
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105.2 I deny that, at the time the January 2014 report was compiled and

submitted, a sufficiently extensive and complete investigation had

been conducted and captured in the report.

106 Ad paragraph 27

106.1 For reasons already stated, I deny that the January 2014 report

and the docket was, or could properly have been, submitted to the

NPA for a decision on whether to prosecute.

106.2 I admit that IPID would retain a duplicate copy of the docket and

case file. It is standard operating procedure to initiate and

maintain a duplicate of the docket, the original of which may be

held either at IPID or the NPA, from the onset of the investigation.

This is to ensure that there is an independent IPID record of the

docket.

106.3 I did not consider the contents of the renditions case docket, and

thus do not know if it contained (or contains) the January 2014

w report, but I would have expected that only IPID's final report

would be included in the docket, not all working drafts of the

report. I note that Khuba advised Werksmans', in his interview of

23 April 2015, that he could not remember whether the docket that

he retrieved from the Advocate Van Zyl contained the January

2014 report, but that "common-sense" suggests that it would have
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been removed. I attach the relevant page of the transcript as

RJM24.38

107 Ad paragraph 28

107.1 I deny that IPID had finalised its investigation in January 2014.

Both Khuba and Mosing had knowledge that material evidence

was outstanding and other evidence remained to be properly

analysed.

107.2 In these circumstances, it would have been a dereliction of duty

had Khuba not continued to pursue obtaining the evidence, to

consider it and incorporate it into IPID's investigation report. He

acted properly and professionally in doing so. In this regard, I

note that in Mosing's correspondence to Khuba of 28 February

2014 (annexure RJM6, where Mosing advised Khuba that the

docket was at DPP of South Gauteng), Mosing did not remark at

all on the fact that Khuba sought to update the docket with

additional evidence, and certainly did not suggest that this was

improper in the circumstances. In fact, Mosing anticipated that

there may be further additional evidence to be filed in due course.

Mosing stated "you are requested to file this evidence in the

docket which is presently with the DPP SG and in future forward

any additional evidence or other matter directly with him".

108 Ad paragraph 29

38 Khuba interview 23 April 2015, p. 22, lines 21-23.
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108.1 Regardless of whether or not Mosing accepted the January 2014

report as "the final report", it was not a final report as it was not

based on a finalised investigation. Mosing knew this, as is

evidenced by the internal memorandum that Mosing sent to the

NDPP and Deputy NDPP on 13 February 2014 (annexure NM17).

108.2 Further, the report and its recommendations was not finally

approved by the Executive Director, as required by the IPID

regulations, nor was the report subject to review and quality

control by a supervisor as required by IPID's operating

procedures. It was simply sent by the investigating officer, without

any internal oversight.

108.3 I accordingly deny that IPID had discharged it mandate at this

stage.

109 Ad paragraph 30

109.1 I admit that I was employed from 3 March 2014.

109.2 I deny that this was two months "after IPID had finalised its

investigation".

110 Ad paragraph 31

Save to deny that I was informed that IPID had prepared a report to the

NPA and that I stated that I was so informed in the Werksmans'

interview, I admit this paragraph.
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111 Ad paragraphs 32 to 35

111.1 I deny these paragraphs.

111.21 have addressed the allegations in these paragraphs at

paragraph 5 to 2 above, and refer to what is stated there.

112 Ad paragraphs 36 to 39

112.1 Save to deny the correctness of the memorandum attached as

)rr \ NM19,1 admit these paragraphs.

112.2 I point out that IPID returned the docket to the NDPP in April

2014, not in June 2014 (as paragraph 1(d) of the memorandum

attached as NM19 may be read to suggest).

113 Ad paragraph 40

I deny the allegations in this paragraph, and refer to what is stated at

paragraph 52 above.

>O
114 Ad paragraphs 41 to 43 and 45

I deny the allegations in these paragraphs, and refer to what is stated at

paragraphs 3 to 8 above.

115 Ad paragraphs 44, 46 and 47

I deny these paragraphs, and refer to what is stated at paragraph 69

above and in Khuba's supporting affidavit.
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116 Ad paragraph 48

I deny that I have given contradictory accounts, and refer to what is

stated at paragraphs 59 to 3 above.

117 Ad paragraphs 49 to 54

For reasons already stated, I deny the allegations and conclusions

sought to be drawn by the Minister in these paragraphs.

118 Ad paragraph 58

118.1 I admit that IPID is no longer a party to the proceedings.

118.2 This evidences, I submit, that the Acting Executive Director, Mr

Kgamanyane is not prepared to assert and protect the

independence of IPID. This ought to be a matter of concern, not

celebration by the Minister.

^r\ 119 Ad paragraph 80

119.1 I deny that the Minister is motivated by a concern to protect the

institutional integrity and autonomy of IPID. His conduct has only

served to jeopardise the integrity, effectiveness and independence

of IPID. It is evident that the Minister is seeking only to justify his

suspension of Dramat and Sibiya ex post facto and to save face in

his ill-considered reliance on the January 2014 report.
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119.2 The Minister has persisted in relying on that report despite

receiving the March 2014 report, together with the complete

docket from IPID on 26 November 2014. In the information note

accompanying the docket (RM13), I extended the following

invitation to the Minister, to which I received no response: 'The

Executive Director and the Investigation Team will be available to

brief the Minister on this investigation, at any time convenient to

the Minister.39

119.3 Notwithstanding the above, the improper motives of the Minister

are no longer pertinent to this application, as I am persisting only

in the legality ground of review.

120 Ad paragraphs 84 to 85

I deny the allegations in these paragraphs, for the reasons already

stated.

121 Ad paragraph 86

121.1 I deny that my willingness to account to Parliament was

"disingenuous" or "a deliberate attempt to undermine [the

Minister's] authority". I was entitled to approach Parliament, and

am statutorily required to report to it.

121.2 I further deny that I concealed the existence of the January 2014

report from the Minister. I have set out the extent of my

39 At p 393.
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knowledge and appreciation of the significance of the signed and

unsigned versions of this report above.

122 Ad paragraph 88

122.1 I deny that the Werksmans' inquiry was conducted "completely

independently from government". It was conducted at the behest

of the Minister, and for the Minister's benefit.

122.2 The contents of the Werksmans' report, which materially

misrepresents what was stated at the interviews (including by

mysetf, Khuba, Sesoko and Mosing) suggests that an impartial

and objective mind was not brought to bear in the preparation of

the report.

123 Ad paragraph 93, including subparagraphs

123.1 I deny the allegations in this paragraph.

123.2 The Data Box 6 was removed by Mr Takalani Nemusimbori, the

Director of Information Technology, IPID. It was not removed by

me personally. Upon its retrieval from Sibiya's office, I signed for

IPID's possession of the Data Box, but it was taken by the IT

personnel at IPID. At no point did I have the Data Box in my

personal possession.

123.3 This is confirmed in the affidavit of Sibiya's personal assistant, Ms

Pearl Angel Pomuser, who states at paragraph 10 that
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"Afterwards the gentlemen returned and one of them, not Robert

McBride was carrying a device in his hands. I explained to them

that they must acknowledge receipt of which Mr Robert McBride

complied and signed for the device".

123.4 I note that an unsigned version of Ms Pomuser's affidavit is

attached to the founding affidavit as RM19. I attach hereto,

marked RJM25, a signed copy of the affidavit.

123.5 The Data Box was taken by IPID's IT personnel to IPID's offices,

where it was sealed in an evidence bag and placed it in a safe on

IPID's premises. I also attach the confirmatory affidavit of Mr

Bartomeus Botha who had the keys to Sibiya's safe, marked

RJM26.

123.6 In February 2015 the Data Box was given by IPID to the State

Security Agency. I refer to the affidavit of Takalani Nemusimbori

in this regard marked RJM27, my letter marked RJM27.1 to Victor

Dlodlo and proof of receipt of the databox by Dlodlo marked

RJM27.2. If the Minister requires this information, the Minister

can obtain it from the State Security Agency.

123.7 I have no knowledge of what, if anything, is contained in the Data

Box, and accordingly deny the Minister's allegations as to the

nature and relevance of its contents. For this reason too, I cannot

disclose the contents of the Data Box to the Court.

124 Ad paragraph 103.2
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124.1 I deny that the Minister's control is a form of "civilian control", as

alleged. Plainly, it is Parliament that provides "civilian control" and

oversight, not the Minister.

124.2 I do not deny that the Minister retains political responsibility for

IPID, as indeed he does for the Hawks. This does not mean that

the Minister is empowered to exercise unilateral powers of

suspension, discipline and removal over the Executive Director of

IPID.

125 Ad paragraph 105

125.1 The conduct of the Minister that is impugned in this very

application - including the threat of my suspension; my

subsequent suspension; the institution of a disciplinary inquiry

against me; and the Minister's institution of his own investigation

to 'second-guess' an IPID investigation - all constitute undue

political pressure on IPID to take a particular decision relating to

its investigations, which is favoured by the Minister.

125.2 Further, while the Minister states in his affidavit that The Minister

has no role to play in the investigative functions of IPICP, the

Minister has sought to liaise directly with Khuba on his

investigation of the renditions matter. I attach marked RJM28 an

email sent by the Minister's Personal Assistant, Ms Amelia

Monaheng to Khuba dated 9 March 2015 in which the following

"request" was conveyed:
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'The Minister requests your availability whenever your

requested [sic] in terms of follow up on investigations

[wjhich might require your cooperation and assistance in

terms of finalizing processes."

125.3 The Minister's interference was further disclosed by Khuba in an

interview with Werksmans1 attorneys - but is, unsurprisingly, not

recorded or remarked upon in the Werksmans' Report. Khuba

explained in the interview how he was approached by Mr

Mathenjwa, a member of the Minister of Police's "reference group"

(an inner circle of advisors and delegates used by the Minister) for

a report on the renditions investigation. Khuba describes that he

disclosed this approach to me, and that I responded by writing to

the Minister. A copy of the Information Note addressed to the

Minister is attached to my Founding Affidavit at RM13.

125.4 Khuba explains that, thereafter, the Minister himself directly

approached him to discuss his "cooperation" in the renditions

matter. Khuba stated as follows in his interview with Werksmans

on 23 April 2015.

"... / once spoke to the Minister, and when I spoke to the

Minister when (sic) the Minister wanted to know: Are you

sure you are cooperating. I spoke to the Minister, but

Sesoko and McBride did not know that I had spoken to

the Minister. I said to Sesoko: The Minister's PA called

me. Of course she called me, she did call me, but I
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wanted to leave the Minister out of it. I never mentioned

anything. I said: If he [McBride] finds out later, it's fine,

but I'm not going to tell him because tomorrow he is

writing to the Minister: You speak to my people behind

my back. You see, those type of things: So all of these

things these I started to think".

125.5 A copy of the relevant pages of Khuba's interview on 23 April

2015 are attached marked RJM29 (including the portion that

describes Mathenjwa's improper inquiries).

125.6 In addition to his direct interference with investigators, the Minister

made a point of visiting IPID's offices on 31 March 2014, shortly

after my suspension. At this meeting, the Minister addressed

senior staff from the country at IPID's Pretoria office on the

renditions matter and on his view that the January 2014 report

was not a progress report, but was a final report that was

"contradicted" by the March 2014 report. The Minister further

intimated that the March report was politically-motivated, and

affiliated with the views of the DA in particular. The Minister also

addressed the staff on his unfounded allegations pertaining to "the

encryption device", presumably the Data Box. The Minister went

on to make an utterly inappropriate remark about the over-ready

reliance on the Constitution (plainly alluding to my reliance on the

Constitution in this matter). The Minister stated:
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"These days... if there is something you do not like, even

at a political level... you can take it to the constitutional

court. This thing has become so common that if you

don't like that hand that's dealt to you it's

'unconstitutional' that's what we claim..."

125.7 I attach a copy of an unofficial transcript of a recording of the

Minister's speech at this meeting, marked RJM30. I attach a

confirmatory affidavit by Felicia Ntshangase marked as RJM31,

who attended the meeting.

125.8 As regards the remaining allegations in this paragraph, I deny that

the proposals as regards Parliamentary oversight of IPID are

unworkable institutionally. They accord with what Parliament itself

envisaged and set out for the DPCI in s 17DA(3) to (5). There is

no reason why the same scheme cannot be applied to IPID.

125.9 Contrary to the Minister's contentions, the facts of this case

^-* demonstrate precisely why the Minister cannot have unilateral

powers to suspend, discipline and remove the Executive Director

of IPID, and to institute his own investigation into IPID's

investigations. As this case demonstrates, these powers are open

to abuse, to the detriment of the independence and effective

functioning of IPID.

126 Ad paragraph 111

126.1 I deny the allegation of any "underhanded motives" on my part.
i
i
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126.2 In my founding and supplementary founding affidavit, I have

explained the reasons for my initial instruction to Khuba not

participate in the Werksmans inquiry, and my reasons for

subsequently changing my position.

127 Ad paragraph 114.2

127.1 I admit that, in terms of section 7(4) of the IPID Act, IPID must

notify the Minister when a recommendation for a criminal charge

has been made against a member of the SAPS. This is not

tantamount to being briefed on all high-ranking matters that have

not yet been referred to the NPA for a decision. Accordingly,

there are a number of ongoing high-profile investigations of which

the Minister is not aware.

127.2 As regards the Minister's contention that he has never attempted

to influence the decision-making process on the part of IPID in

any of its high-profile investigations, I deny this and refer to what

is stated in paragraph 125 above.

128 I seek the amended relief as described in this affidavit. In respect of the

review of the Minister's decision to suspend me and institute a

disciplinary inquiry, I seek a finding by this Court only on the ground of

legality.
A

P
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THUS DONE SIGNED AND SWORN TO BEFORE ME AT

THIS THE p ^ DAY OF - ^ U - W L , 2015 AT

THE DEPONENT HAVING ACKNOWLEDGED THAT HE KNOWS AND
UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, HAS NO
OBJECTION TO SWEARING THE PRESCRIBED OATH AND THAT SAME
IS BINDING ON HIS CONSCIENCE.

COMMISSIONER OF OATHS

CAPACITY

AREA

Olive P.G. Motsomi
Commissioner of Oaths

Practising Attorney
Gildenhuys Malatji Inc.

GMI House, Harlequins Office Park
164Totius Street, Groenkloof, Pretoria
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG PROVINCIAL DIVISION, PRETORIA

CASENOJJ5S8/2015

In the matter between:

ROBERT MCBRIDE

and

MINISTER OF POLICE \ 4 ^ F i r s t ResPonden l

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

NOTICE OF INTENTION TO AMEND IN TERMS OF RULE 28

KINDLY TAKE NOTICE that the Applicant Intends to amend the Notice of Motion In

the following respects:

1. By inserting a new paragraph 2 which reads as follows:

"2. It is declared that the decision of the Minister of Police to institute

the disciplinary inquiry to be commenced on 21 May 2015 against

the Applicant is unlawful and invalid and the decision is set aside."

2. By renumbering the subsequent paragraphs.

3. By Inserting "16A(1) and 16B" after the word "sections" and before "17(1)" In the

renumbered sub-paragraph 3.2.

ZSE2T
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4. By replacing "paragraph 2.7(2)" with "paragraphs 2.5, 2.6, 2.7(1 )-{5)" in the

renumbered sub-paragraph 3.3;

5. By Inserting the words "and 19" after the words "paragraph 18" and before the

words "of chapter 8" in the renumbered sub-paragraph 3.3.

6. By inserting the following as a new sub-paragraph 3.4:

"3.4 Regulation 13 of the Regulations for the Operation of the

Independent Police Investigative Directorate (GNR 98 of

Government Gazette 35018 of 10 February 2012, "IPID

Regulations")."

7. By replacing renumbered paragraph 5.3 with the following:

"5.3 Sections 16A(1), 16B, 17(1) and 17(2) of the Public Service Act,

1994, paragraphs 2.5, 2.6, 2.7(1 )-(5) of chapter 7 and paragraphs

18 and 19 of chapter 8 of the Senior Management Service

Handbook, 2003, and regulation 13 of the IPID Regulations, shall

be read as having no application to the Executive Director of the

Independent Police Investigative Directorate."
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TAKE NOTICE FURTHER THAT unless written objection to the proposed

• amendment Is delivered within ten (10) days of receipt of this notice, the Applicant

will amend the Notice accordingly.

SIGNED at PRETORIA on this 20 lh day of MAY 2015

ADAMS & ADAMS

Attocneys/for Applicant

Lycfnwood Bridge Office Park

4 Daventry Road

Lynnwood Manor

Tel: (012)432 6000

Ref: JSM/MG/LT2141

TO: THE REGISTRAR

High Court of South Africa

Gauteng Division, Pretoria

AND TO: HOGAN LOVELLS (SOUTH AFRICA)

First Respondent

22 Fredman Drive

Sandton
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Johannesburg

Tel: 011286 6900

slth9ma@hoqanlovells.coni

lean.ewang® hoqanlovells.com

SERVICE VIA EMAIL

AND TO: MINISTER OF PUBLIC SERVICE AND ADMINISTRATION

Second Respondent

c/o State Attorney

316 Thabo Sehume Street

Pretoria

ccorv@lustfc9.aov.za

SERVICE VIA EMAIL
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Varana Chutterpaul

From:
Sent:
To:
Cc:

Subject:
Attachments:

Thema, SJ [si.thema@hoganlovells.com]
31 May 2015 09:56 PM
Jac Marais
Sikhakhane, Lerato; Mayila, Londeka; Nkotswe, Daphney; Manisha Maganbhai-Mooloo;
Michael Gwala; Varana Chutlerpaul; Jameel Ham id
R McBride/Minister of Police & Another (Our Ref.: 135771/SJ Thema/L Sikhakhane/dn)
Letter - Adams & Adams - McBride vs Minister of Police & Another - 29052015.pdf; Notice
of Objection (Amendment) - R McBride vs Minister of Police & Another - (29-05) 2015.pdf

O

Good Day, Sir

Kindly take note of the attached letter and our notice of objection to your proposed amendment.

Kindly acknowledge receipt.

Regards,

S J Thema
Partner

Hogan Lovells (South Africa)
Incorporated as Routledge Modlse Inc.
22 Fredman Drive
Sandton, Johannesburg
Tel: 427 11 286 6900
Direct: +27 11775 6386
Fax: +2786 6881489
Email: sj.thema@hoganlovells.com

www.hoganlovclls.com

This email is from Hogan Lovells (South Africa), the practising name of Routledge Modlse Inc. an affiliated business ol Hogan Lovells International
LLP. Hogan Lovells International LLP is a limited liability partnership registered In England and Wales.

'Hogan Lovells* is an international legal practice that Includes Hogan Lovells International LLP, Hogan Lovells US LLP and their affiliated
businesses. The word "partner" is used to describe a partner or member of Hogan Lovells International LLP, Hogan Lovells US LLP or any of their
affiliated entitles or any employee or consultant with equivalent standing. Certain Individuals, who are designated as partners, but who are not
members of Hogan Lovells International LLP, do not hold qualifications equivalent to members. The word "partner* may be used to refer to a
director of Routledge Modise Inc, but the use of that term does not indicate that Routledge Modise Inc, is a partnership, nor that the directors of
Routledge Modise Inc are In partnership with the partners or members of other entitles In the Hogan Lovells International legal practice. For more
Information about Hogan Lovells, the partners and their qualifications, see vww.hogantovells.com.

CONFIDENTIALITY.
This email and any attachments are confidential, except where the email states it can be disclosed. It may also be privileged. If received in error,
please do not disclose the contents to anyone, but notily the sender by return email and delete this email (and any attachments) from your system.
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jg
j Lovells

Hogan Lovells (South Africa)
Incorporated as Routledge Modlse Inc.
22 Fredman Drive
Sandton, Johannesburg
PO Box 78333 Sandton City 2146
DX 7 Sandton Square
T +2711286 6900
F +2711286 6901
www.hoganlovells.com

ADAMS & ADAMS
Attention: JS Marais
Applicant's Attorneys
E-MAIL: Iac.marals@adamsadam3.com

SJ Thema
Partner
si thflmatShonanlovfills com
D +271177S6386

Ourref 135771/SJ Thema/L Sikhakhane/dn

D

29 May 2015
CONFIDENTIALITY CAUTION

This document Is intended only for the use of the individual or entity to which It Is addressed and contains Information that Is
privileged and confidential. If the reader of this document is not the Intended recipient, or the employee or agent responsible for
delivering the document to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
document Is strictly prohibited. If you have received this document in error, please notify us immediately by telephone and return
the original document to us at the above address at our cost.

Dear Sir/Madam

ROBERT MCBRIDE// MINISTER OF POLICE & ANOTHER
[CASE NO: 6588/15, GAUTENG DIVISION, PRETORIA]

1. We refer to the above matter and to previous correspondence herein.

2. We further refer to your client's latest notice of amendment which was served on us on 20
May 2015. We have considered the amendment and our client does not agree to the
amendment because it seeks to introduce a new case which is not pleaded In the
founding papers and your client's supplementary affidavit. The amendment will prejudice
our client because our client would have been entitled to answer to this new case.

3. As a result, we accordingly deliver our client's notice of objection herein.

4. Our client's rights remain strictly reserved.

Yours faithfully

TRANSMITTED ELECTRONICALLY WITHOUT SIGNATURE

SJ Thema
Partner
Hogan Lovells (South Africa)

Hogan Lov«t1i (South Africa) l> the practising name of RouHedijo Mods* Inc (registration number 1992/008150(21; VAT registration number 4430134811), which I t an
nfflBoted buslne'S of Hogan Lovells International LLP, a "mited llobllty partnership r»gl*lared In England and Wales. 'Hogan Levant* d u n International legal prattle* that
include! Hogan Lovells International U P and Hogan Lovol« US LLP, with office* m: Atcanla Amsterdam Baltimore Beijing Brussels Careen! Colorado Springs
Denver Oubal Dusseldorf Frankfurt Hamburg Hanoi Ho Chi Minn Qly Hong Kong Houston Johannesburg London Los Angeles Unembourg Maorid Mexico City
Miami Milan Monterrey Moscow Munich NewYork Northern Virginia Paris Philadelphia RlodeJanoIro Roma SanFrandaco Sao Paulo Shanghai Silicon VaH«y
Slngapora Tokyo Ulaanbaatar Warsaw Washington OC Assodatad Offices: Budapest Jokarta Jeddah Riyadh Zagreb.

Hogan Lovells ( S o u * Africa) portnsri: I Mods* (Crmlrmon), J Andropoulos. WBsdenhorst, W Beach, BBIebuyek. ABoshoff, KBroatvedt, JBucWand. A Canny,
P Chentry, S Corner. W Druo. A Eliott M Els, D Fronds, O Gonason, M Govonder, J Jacobs, I Jacotiitiarg. D KouvelaUt, 0 Mogldson. I Mahomed. S Monty. H Napier,
E Mel. D Pannlnofon, C PlUay. L pllay, R PIRay, G Prltchard, R Ronchhoo|ea. C Rurmey, H Schansenu. C Serob*. A Shnplra, E Sourls. S Thema. H Thyna, V Vurgannilt,
N Webb Cooiultanu: 0 Adams. M Ladlngwnne, C Mamli , 0 Ntombeta. 0 Rabin Senior Assodalet: S Baker, S Chauka, J Ewang. K Kramer, K Knich, M lolbowttt,
M Moonllele, A Nondwnna, J Reda. N Venman. B Wroy Auodatat : M Adam. Z Akram, M Dlppenaar. T Olongdo. 0 Donaldson. L du Pletsls. A Crshtm, J Hlggs,
M Khon, P Lourena. G Mathebula. S MbuH. G Mlskln, S Nandklssor, M Ngcobo. M Nlchofai, J Nielsen, K NValseng. p HVuna, T Palerson, P Sannasl-Pinay, O Sadar,
H Solhekga. D Sebola. L Slkhakhane, E van Zyt, M Webb. C You
Head of Taj end Head ol China Practlcs Group: E Lai King" Chief Executive Officer: M Thomson' Chief Rnandd Orllcar P Labuscxagre* 'not anomey/not partner

The word "partner* a used to 0escribe a partner or member of Hogan Lovelli IntwnotJono] LLP. Hogan Lovels U S LLP or any of their affiliated entities or any omplcyea or
consultant with equivalent standing. Certain Individuals, who are designated as partners, tut who are not members of Hooon Lovells IntemeOonnl LLP, do not hold
qualification- equivalent to members. The word 'partner* may be used to refer lo a director of Routedge Modisa Inc, but the us* of that term does not Indicate mat
Routtedge Modlse Inc. Is a partnership, nor thai the directors of RouHedge Modlse Inc are In partnership with <n» partner*, or members of otrier entiles In the Hogan
Lovelts International legol practice. For more Information atrcul Hogan Lovells, the partners and ttielr quallflcatlon-ftee www.hoganlovells.com.
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 6588/2015

In the matter between:

ROBERT MCBRIDE Applicant

and

MINISTER OF POLICE First Respondent

MINISTER OF PUBLIC SERVICE AND ADMINSTRATION Second Defendant

NOTICE OF OBJECTION TO THE PROPOSED AMENDMENT

KINDLY TAKE NOTICE THAT the first respondent objects to the prepared

amendment of the notice of motion on the basis that:

1. It introduces a new cause of action not pleaded in the founding and

supplementary affidavits; and

2. The respondent is prejudiced in that no opportunity was afforded to the

respondent to answer to the aforesaid new case.

DATED AT JOHANNESBURG ON THIS THE 29™ OF MAY 2015
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Hogan Lovells (South Africa)
incorporated as Routledge Modise Inc
First Respondent's Attorneys
22 Fredman Drive
Sandton
Tel: 011775 6386
Fax: 086 688 1489
Ref: 135771/SJ Thema/L Sikhakhane/dn
E-mail: sl.thema@hoqanlovells.com
c/o Matabane Inc
5th Floor Presedia Building
Office 501
Cnr Paul Kruger & Pretorius Street
Pretoria Central
Box 12168, The Tramshed 0126
Tel: 012 326 7076
Fax: 012 321 1491
Ref: Mr R Mudau

TO: THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
PRETORIA

AND TO:

ADAMS & ADAMS ATTORNEYS
Attorneys for the Applicants
4 Daventry Street
Pretoria
E-mail: iacmarais(5>adamsadams.com Service by Email

Received a copy hereof on
this the day of May 2015.

For: Applicant's Attorneys
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3 July/IPID
17.01.15

42

ANTHONY MOSING

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

report I said was dated 13 February. So that

was the only thing he wanted to add to the

docket before he could finally submit the

docket for a decision. I think that's why I

perhaps wrote "draft" on this report. I want

to see if he added ...

What was the conclusion of QUOBOSHEANE, the

recommendation?

It's the same. In fact she didn't make any

recommendation - I think.

It then makes sense that the October one was

still a draft, hence there was no

recommendation.

Yes. That one was a draft, and because we

didn't want this decision to be only ours.

They're the investigators, they are bound to

indicate what the conclusion is of their

investigation. I think that was one of the

reasons why I said you must go and write your

report in the usual format, and then he's the

guy who makes a recommendation on prosecution.

If they say there is no case, then at least

there is a recommendation. The prosecutor

will be guided also by what the attitude is of

the investigator. It's probably contained

10

15

20
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5 July/IPID
17.01.15 ANTHONY HOSING

MR JULY;

MR MOSING:

MS BADAL:

MR MOSING:

MR JULY:

MR MOSING:

MR JULY:

MS BADAL:

MR JULY:

Yes. Then on page 9, on the report of 22

January, if you look at page 9 as well - look

at the paragraph that starts in the middle

with:

"He will state that ..." 5

It's the fourth paragraph. It's in the middle.

You know why? Remember I said this one is a

draft.

Oh, is this yours?

Yes. 10

Oh, let me show you this one.

There would have been some changes. Can I

just look to see what it says at the front?

That's why I wrote "draft", because he needed

to do something else before we could say yes. 15

It will be identical, but there was

something...

It will be the pages that will be different.

But the problem with this here is page 9.

"He will state that he told 20

Superintendent Ncube that he has to

verify with his seniors ..."

This is 18 March.

On 18 March, where it is supposed to start

with "He will state", after the paragraph ends 25
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S July/IPtD
17.01.15 ANTHONY HOSING

MR JULY:

MR MOSING:

"

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

Because that whole report isn't consistent

with the evidence.

It is.

If you look at this one and you look at that

one, you will see this one is more in line

with the evidence than the later one is. That

should also be conclusive that this report

is...

That's fine.

Sandile, sorry, just on that report, so that

there is no confusion, both of these are dated

22 January, but I think because there have

been some changes maybe we must compare these

two. As I indicated, I wrote "draft", and I

think I wrote draft because he still had to do

one or two things. Although the date is still

the same, this was already like the end. You

can see this thing is almost like a final

thing. There was just maybe one thing or

another that he had to add.

This one is the one that he signed.

Yes, this one he also signed. But, as I say,

because there were maybe one or two things, I

just want to check where exactly it was.

Because you can see it starts there already,

10

15

20
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S July/IPID
17.01.15

54

ANTHONY MOSING

MR JULY:

MR MOSING:

MR JULY:

MR MOSINGi

MR JULY:

MR MOSING:

MR JULY:

where there is a bit of difference there.

They will be identical, except maybe there was

something that he - this was CHUMA, this was

SIBANDA and NYENDA and NELSON CHAUKE .. .

No, but this one could be the way that it came

out when he printed the grid.

Because this is now my copy, and we haven' t

really ...

Let's go to paragraph 4.3.

4.3 is:

"STATEMENTS OF HOME AFFAIRS OFFICIALS:

QABA, NDWANDWE, JACKSON, SKOSANA,

LODEWICKUS ..."

Then you have:

"STATEMENTS OF SAPS:

MADILONGA ..."

Maybe MADILONGA's statement - these two are

the same. I doubt there will be anything

changed in this one.

No, this one is the same, you see.

I know there must have been just some small

thing that he did, which then accounts for the

fact that the documents are not exactly the

same.

But it will just be a question of the timing.

10

15

20
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5 July/IPID
11.04.15 ANTHONY HOSING

MR MOSING;

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

After that it was this.

Yes, because like I say this one is just ray

draft. It was almost complete to the final

one, so I think he may have just - perhaps it

could be that MOSEANE{?), the addition of her.

Because he had to deal with the evidence. If

you can see where he says anything about her -

because I think the rest will . . .

This is what you submitted to the NDPP?

Yes. Like I say, what actually happened, was

I thought I hadn't kept copies, because I

didn't make any.

You see, the difference between this one and

this one, even if they differ in terms of the

format, the conclusion is the same.

Yes, and the statements are the same.

Then they come with another report, where the

people who were also involved in the

investigation are not even advised: We are

now changing this report. Because even

MOUKANGWE was not advised.

Yes, I don't think he would have ...

And they didn't even tell KHUBA - if you look,

this was taken out, and I don't know why.

KHUBA was also surprised.

10

15

20
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5 July.'tPID

58

ANTHONY MOSING

MR MOSING:

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

MR JULY:

MR MOSING:

It should be around page 24 or 25. I think

that could have been the story, that his

statement was not there, and I think we wanted

him to give his side of it.

It says: "STATEMENTS OF SENIOR MEMBERS".

Yes, "STATEMENTS OF SENIOR MEMBERS OF SAPS",

Then there is "STATEMENT OF HOW DIEPSLOOT" -

this part is there.

Yes.

INNOCENT KHUBA. So what makes a difference is

his statement, because after that his

statement takes a lot of ...

Here is an analysis of the evidence. So these

few pages are the same, from what I do have.

Yes.

And I know his statement is supposed to be in

that thing, in the one we gave. Now I

remember. That's why on this copy that I

have, I wrote "draft", because it lacked his

statement. Once he did that - and like I

said, in not making a copy I didn't anticipate

something like this happening. Because we

thought in good faith KHUBA would stand by

that investigation and wouldn't be made to

change it. In other words the original report

10

20
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S Juiy/IPID
' .'. • - J . 1 5

59

ANTHONY MOSING

©

MR TOM:

MR MOSING:

that he signed - although he had signed this

one and I wrote "draft" on it - we said: This

one is incomplete and you need to summarise

your statement. I think maybe if you look at

the docket, when was his statement

commissioned? It was commissioned more or

less at the same time, because it was the last

thing he also did. Because he said although

he had a draft of what he had done, we said:

Do an investigating officer's statement, so to

speak, explaining, because in this case he

really needed to explain how this case

unfolded, because it would help anyone reading

the docket to understand what was going on.

They could be easily confused, because there

is a version here which we have to disprove.

Now I remember. I think that's why we didn't

even have this. You see, he didn't even

change the date, he kept the date. It took

him a day or two basically to finalise that.

I was a bit worried as to that one.

That one, as to the one you submitted to the

NDPP?

Yes. You see what happened - and I'm not too

sure how you got a copy of that thing.

10

15

20
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3 July/IPID
13.01.15

13

INNOCENT KHUBA

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

matters. MOSING was pressuring me, to say:

This matter has been going on for a long time,

you need to sign. I said: I will definitely

sign, I'm going to sign. So I signed it.

You were signing the report ... 5

... even though there were things that were

outstanding. But I signed a report with

recommendations.

In other words, what ANGUS says, is that what

you believed to be the factual situation at 10

the time when you signed the report, even if

it changes later on, that report remains the

final report. If things have to change you

will then have to deal with it, and

how do you deal with those issues that have 15

cropped up?

What you are talking about I don't think' is an

issue of only departmental procedure. It's an

issue of commonsense, that once you have made

a recommendation you have done your 20

investigation. If new evidence surfaces to

rebut that, then you are able to advance: Now

I have this and that and that. But you need

to understand that when I was requested to

submit the report, which I had already updated 25
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3 July/IPIO
•. -. • i . I e A N T H O N Y M O S I N G

discussions with the investigating team, so at

no stage did he disagree really as to what was

happening. I think there was a lot of

pressure as well to terminate the

investigation, to move over to arrest. We 5

basically had to say: Make your investigation

complete first, make sure you've got all the

evidence, which at least indicates a prima

facie case so that a prosecutor can take it

forward and at least is assured of getting a 10

conviction. But really there wasn't any

pressure from anybody to say: Arrest this

person and arrest that person, in a sense.

But I'm saying of course this matter happened

some time ago already, and there was some 15

^^. delay in really getting to the nitty-gritty,

to the truth of the whole event, until we

started making progress. It was just to make

sure: Finish your investigation so that there

is nothing extra to go and get. So by the 20

time he then wrote the final report, which we

then had agreed in terms of who would be

charged, and so on - as I said, where we had

agreed, and we mentioned names as well, as.was

mentioned in this report dated 22 January
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Varana Chutterpaul

From:
Sent:
To:
Attachments:

IKhuba@ipld.gov.za
23 January 2014 10:42 AM
MSesoko@lpid.gov.za
DIEPSLOOT RENDITIONS CASE REPORT DPP.dacx

(See attached file: DIEPSLOOT RENDITIONS CASE REPORT DPP.docx)
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ip'id
Department:
Independent Polica Investigative Directorate
REPUBLIC OF SOUTH AFRICA

Private Bag X9525, FWok*ane, 0700, C6 A Market Street, Femnic QuikJing, 2nd Floor, Polokwane
ToU |0t5) 291 9300 Fax: (015) 295 3409

Enq:IHKhuba
Date: 2014W1/22

o
Enq: IH Khuba
Date: 2013/09/04

Case Investigative Report

1. COMPLAINT IDENTIFICATION

1.1 CCN

1.2 incident Description Code

1.3 Type of Report

1.4 Report Dale

1.5 Date of Last Report

1.6 Complaint Category

1.7 Complainant

1.8 Date of Complaint

1.9 SAPS CR/CAS Number

1.10 Suspect Identification

1.11 Investigator

1.12 Assignment

1.13 Reporting Staff Member

2013030375

312

Criminal Prosecution

22 January 2014

09 November 2012

Section 2B(1)(f) and 28(1)(h)

Shepard Chuma and others

10 October 2012

Diepsloot CAS 390/07/2012

Lt Gen. Dramat and others

Task Team

Investigations

Innocent Khuba

Secret Pagel
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1. BACKGROUND

1.1 The Independent Police Investigative Directorate received a complaint of alleged
renditions involving members of the DPCI headed by General Sibiya. The case was
reported as result of parliamentary question by Cope Member of Parliament and an
article by Sunday Times. The case was referred to the Independent Police
Investigative Directorate by Civilian Secretariat for further investigation.

2. SUMMARY OF ALLEGATIONS

The following allegations were made:

2.1 It is alleged that between 04/11/2010 and 31/01/2011 Captain M L Maluleke, Warrant
Officer Makoe and Constable Fladebe, through the direction ol General Sibiya and U
General Dramat, conducted operations in Soweto and Diepsloot to trace Zimbabwean
Nationals. Th8 suspects were wanted in connection with the murder of a Zimbabwean
pofice Colonel In Bulawayo. The members were accompanied by Zimbabwean Police.
Five Zimbabweans were arrested in Diepsloot and detained at various stations as
illegal Immigrants and others for fictitious crimes. They were allegedly assaulted by
SAPS members and Zimbabwean Police and transported to Bait Bridge where they
were handed over to the Zimbabwean Authorities. Four of them were reported
murdered In the hands of Zimbabwean Police.

2.2 According to the allegation, Major General Sibiya was also part of the operation.

3. CONSTITUTIONAL AND STATUTORY MANDATE

3.1 Section 206(6) of the Constitution of the Republic of South Africa provide that, on
receipt of a complaint lodged by a Provincial Executive, an independent Complaints
body established by the national legislation must investigate any alleged misconduct or
offences allegedly committed by members of SAPS.

3.2 Section 28 (a) (h) of the Independent Police Investigative Directorate Act 1 of 2011
provides that the Directorate must Investigate any matter referred to as a result of a
decision of the Executive Director, or if so requested by the Minister, an MEC or the
Secretary as the case maybe, in the prescribed manner.

4. AVAILABLE EVIDENCE

4.1 STATEMENTS OBTAINED FROM INDEPENDENT WITNESSES

The following witnesses were interviewed and statements obtained.

Sheoard Chums. He will state that on Friday 05/11/2010 at 20h00 he was at 6954
John Malaljie Street Diepsloot together with Nelson, Maqhawe and Witness standing
when they were approached by two unknown Black males. One of them produced an
appointment card and the other produced a firearm and ordered them to lie down.
He will further state (hat one of the Police Oificer then took out a paper and started
reading names like Mthellsl Sibanda, Godi Dube, Prichard Chuma and John. He asked
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them whether they know such people but none of such names were known to them.
The officer was wearing a cowboy hat and they heard other police officers calling him
Cowboy. Few minutes later, Cowboy asked the other Police Officers about where to
detain them. While they argued about the place to detain them, (he other officer
suggested that General Sibiya be consulted to provide direction in the matter. A short
while later General Sibiya alighted Irom a Black BMW. He will state that they were
assaulted and when they arrived at Orlando Police Station one of the Officers called
"Leburu" took his R300 which was in a wallet in his back pocket. They were detained
and on 2010/11/06 at 12hOO the officer called "Cowboy" came and look the finger
prints of his co-accused but his fingerprints were not taken. He was informed that his
finger prints will be taken at Musina.

On Monday 2010/11/08 at 12H00 Cowboy came to collect them. They were taken into
a marked vehicle of Orlando SAPS driven by the officer in uniform. They followed
Cowboy who was driving a white Nissan D/C. They were taken to a certain place called
Bronkhorspruit where they were moved into a Toyota being handcuffed. They were
then taken to Musina and they arrived at 17h00. They took one officer at Musina whom
Cowboy said he will make matters easy for them to cross the border. He will further
state that at the border, Cowboy went to Home Affairs office and few minutes later
came back. They were transported in a Nissan D/C and crossed the border with
Cowboy using a wrong lane but they were never stopped. When they were on the
other side Zimbabwean police came and placed handcuffs on top of other handcuffs
and Cowboy came and removed his handcuffs. They were taken to a Zimbabwean
police car. He will state that they were interrogated by the Zimbabwean Police Officers
about a Zimbabwean police Colonel who was killed. They were placed in separate
cells and after 11 days he was released. When he enquired about his friend he was
told that he was killed by the Zimbabwean police.

Maphawo Sibanda: He will stale that on 05/11/2010 at 20hOO he was at his residential
place in Diepsloot when he was approached by two Black Males who Identified
themselves as Police Officers. They instructed them to lie down and they cooperated
with them. Few minutes later there were many cars of Police Officers in civilian clothes
and they started searching them. He will further state that they were assaulted and the
police also took R500-00 which was in his pocket. There was another police officer
wearing Cowboy hat reading names on the paper and asking them whether they knew
the names of such people. He will state further that he saw General Sibiya coming out
of a black BMW and gave instruction that Ihey should be taken to Orlando SAPS.

Bonqanl Henry Yende. He will state that he is a member of the South African Police
Services attached to Crime Intelligence. During October 2010 he was nominated to be
a member of Task Team called Tactical Operations Management Section (TOMS)
which was led by General Sibiya. On 2010/11/05 he received a call from W/0 Makoe
of DPCi in Gauteng who was also part of TOMS Informing him that General Sibiya
wanted them to meet in order to look for four suspects who are wanted In connection
with the murder of police Colonel in Zimbabwe. He then went to Fourways Shopping
Center with Constable Desmond Campbell who was also part of TOMS to meet with
W/O Makoe. On their arrival at the Shopping Center W/O Makoe also introduced two
Zimbabwean police to them. He will further state that he was informed by W/O Makoe
that the two officers came through the office of General Dramat. At that time General
Sibiya was seated in a navy blue BMW and he could not go and greet him. They went
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to Diepsloot together with Captain Maluleke (also known as Cowboy), W/O Jawuke
and Constable Leburu Radebe to Identify the house of the suspects.

Captain Maluleke came back and informed (hem that he left the two officers observing
the movements of the suspects at their residence. On their arrival at the suspect's
place of residence, Captain Maluleke searched the suspects and confiscated their
passports. There were four men who were lying on the ground and the two
Zimbabwean police said that the four men are wanted in connection with murder of a
Zimbabwean police Colonel in Bulawayo. The suspects were taken to Orlando and
detained as Illegal immigrants. On 23/11/2010 he was briefed by W/0 Makoe that the
two suspects who were arrested were subsequently killed in Zimbabwe. He will further
stale that the suspect Prichard Chuma was detained in Alexandra Police station. He
will further slate that Captain Maluleke was reporting directly to General Sibiya and
whenever torture of the suspects was to be carried out, he condoned it.

Nelson Ndlovir He will state that on 05/11/2010 at 20h00 he was at his younger
brother's residential place In Diepsloot when he was approached by two Black Males

O who identified themselves as Police Officers. They ordered them to lie down and then
started to assault them. He Identified one of the Police Officer by the nickname Leburu.
After their arrest the Police Officers argued about where they should detain them and
one of them suggested Randburg. General Sibiya gave the instruction that they must
be detained at Orlando SAPS. They were then taken to Orlando SAPS but Shepard
Chuma and Witness went with the police to show them where John stays.

Petros Jawuke: He will state thai during October 2010 he was nominated to be part
of a Task Team Called TOMS" in Gauteng Province and that the team operated under
the command of General Sibiya. On 2010/11/05 in the evening he received a call from
W/0 Makoe that their Commander Gen. Sibiya wanted all TOMS members to meet in
Fourways because there was a Colonel who was murdered. He win state that he
collected W/0 Ndobe and rushed to Fourways where they met with other members.

He will state that W/0 Makoe instructed him to join Captain Cowboy Maluleke and
Constable Leburu Radebe to identify the suspects address. On their arrival at the
identified house they found a car standing outside but there was no one inside the car.

(__) He will stale lhat four men came to the vehicle and that they arrested them and
detained them at Orlando Police Station as illegal immigrants but not the Zimbabwe
murder case as indicated at the beginning of the tracing process.

He will further slate lhat on 2010/11/23 the second operation was arranged and that he
got a call from W/0 Makoe that their Commander General Sibiya wanted them to meet
at Diepsloot Shoprife. General Sibiya was present in the second operation. They went
to Diepsloot where an African Male.Pritchard Chuma was found and arrested for
murder of the Colonel in Zimbabwe.

Desmond Campbelt. He will state that on 2010/11/05 General Sibiya arranged with
W/0 Makoe (o call them for operation at Diepsloot for tracing wanted suspects in a
murder case where a Colonel was killed. He received a call from Constable Radebe
that they have already arrested the suspects.
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He will further state that the suspects were assaulted since he heard screams but did
not take part in the assault of the suspects. The suspects were arrested in connection
with a murder of the police Colonel in Zimbabwe. He will state that Ihe four suspects
were then detained at Orlando Police Station as illegal immigrants and not on the
Zimbabwe Murder case of the Colonel. On 22/11/2010 until the early hours of
23/11/2010 Prichard Chuma was arrested and detained in Alexandra. He never saw
General Sibiya being involved in the operation but that there was a person who was
always seated in the black tinted BMW and W/O Makoe referred to Ihe person as
General Sibiya.

Alfred Ndobe. He will state that during October 2010 he was nominated to be part of
Task Team called 'TOMS" In Gauteng Province headed by General Sibiya. On
2010/11/05 Gen. Sibiya arranged with W/O Makoe to call them for operation at
Diepsloot for tracing wanted suspects in a murder case where a Colonel was killed. He
was not aware that the suspects that they were tracing were needed in a Zimbabwe
case. He received a call from Constable Radebe that they have already arrested the
suspects.
The suspects were assaulted by General Sibiya, Captain Cowboy and W/O Makoe. He
will state that the four suspects were then detained at Orlando Police Station as illegal
immigrants but not on the Zimbabwe murder case of the murdered Colonel.

Andrew Mark Sampson: He will state that he is a While Male self employed as a
Project Manager of House Constructions. He knew Maqhawe Sibanda as a sub-
contractor on his building sites. He will state that Mr. Sibanda vanished for a week and
resurfaced again. He was informed by Mr. Sibanda that his disappearance was as
result of his arrest in connection with the alleged murder of a Zimbabwean Colonel. He
was taken to Belt Bridge but released along the way and he had .to find his way back

' because he did not have money and his cell phone was confiscated by the police. He
will state that he was requested by Mr. Sibanda to call the said police Captain for his
cell phone. He called the police Captain and he confirmed that the cell phone will be
returned. He does not know whether such phone was finally returned to Mr. Sibanda.

Slbongllo Mpofir. She will slate that she Is a neighbor ol the deceased Johnson
Nyoni. She will state that she witnessed a group of unknown Policemen assaulting the
deceased who was lying down on the furrow of running water as it was raining. She will
state that the deceased was assaulted by means of being kicked with booted feet She
will slate that she cannot recall the exact date but it was during January 201 I.She will
state that Ihe deceased was also pepper sprayed on his face and that he was having
bloodied mucous coming out of his nostrils.

She will slate that she was standing at the distance of about 20 meters when she
witnessed the Incident and that it was still in the morning around 10:00. She will state
that she never saw what happened inside the shack. She will state that she leamt that
the deceased was indeed murdered after a month from his younger brother. She will
state that she may not be able to Identify them if she can see them again.

Reasons Mhlawumba Sibanda: He will sate that on November 2010, on the date in
which he cannot remember the date he visited his ex-girlfriend Brightness Nka Ncube
who was staying with his distant sister Rachel Ncube. He slept over and in the middle
of the night he was woken up by the police looking for John the boyfriend of Rachel. He
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was assaulted by a police whom he cannot identify, since it was in the dark. There was
another Police Officer who was flashing a cellphone on their faces trying to identify
them. He will further state that John was not there and they were freed when they
indicated to the police that none of them was John.

Rachel Ncube: She will state that she is the wife of the deceased John Nyoni. It was
on 26/11/2011 at 10h00 when she was in her shack with her husband Johnson Nyoni
when police arrived and started assaulting him. The police entered the shack and said
that they were looking for a firearm which they alleged that her husband used to kill a
policeman in Zimbabwe. There were five (5) police vehicles, and her husband was
taken away by the police and that was the last time she saw him. In February 2011 she
received a call from Bikinis Nyoni, the brother of the deceased that Johnson Nyoni has
died.

Brightness Nka Ncube. she will state that she is the sisler-in -law of the late Johnson
Nyoni. On the 5th or 6* of November while she was asleep she was woken up by the
police who pretended to be Johnson Nyoni and later changed to indicate that they are

•/->, in fact Police Officers. She will further state that she was assaulted by the police who
v > were looking for Johnson Nyoni. The police freed them after they realized that Johnson

was not amongst them. She teamed later thai Johnson Nyoni was murdered by the
police in Zimbabwe.

Madala Bhekislsa Nyont. He will state that he Is the brother of late Johnson Nyoni
and on 01 March 2011 he telephonicaliy contacted his brother in law Orbed Ndlovu
from Bulawayo in Zimbabwe who informed him that his brother Johnson Nyoni is late
and was found at Central Mortuary in Bulawayo. He will further state that he then went
to Bulawayo in Zimbabwe and at the mortuary he found the body of his brother. The
body of Johnson Nyoni had a bullet wound on the collar (neck) just above the chest
and it exited at the back. There was an information note attached to the body slating
that Johnson Nyoni was involved in the crossfire at Gwanda in Zimbabwe. He will
further state that he attended Johnson NyonFs funeral which was held atTsholotsho In
Zimbabwe.

4.2 STATEMENTS OF MEMBERS AT ORLANDO POLICE STATION

The following statements were obtained from members of SAPS based at Orlando
police station who are witnesses in the case.

Brigadier Mthokozelwa Zangwa: He will state that he is a Station Commander of
Orlando Police Station. He became aware of the allegation of deportation of
Zimbabwean foreign Nationals in 2012. He will state that as part ol his own
investigation he perused the registers to check if there were indeed Zimbabwean
nationals detained at Orlando Police Station. According to OB 279/11/2010 the said
Foreign Nationals were arrested by Captain M L Maluleke. He also discovered that the
Foreign Nationals were detained until 08/11/2010. The procedure is that when a
person is arrested and Is suspected to be illegal Immigrant, Home Affair official is
called to verify the status of the person before he or she is taken to Lindela for
deportation. He does not know why the procedure was not followed by the police In this
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case. He will further state that Captain Maluleke confirmed that he indeed took the said
Foreign Nationals to Beit Bridge.

Thomas Plxane Setaganer, He is a member of SAPS stationed at Orlando. On
06/11/2010 Captain Maluleke came to the holding cells wilh four foreign national
namely Dumisani Witness Ndeya, Nelson Ndlovu, Maqhabane Sibanda and Shepard
Chuma. The four Foreign Nationals were registered on the OB and cell register. He will
state that it was for the first lime for him to experience a situation where a member of
DPCI arrest and detain a person for being an illegal immigrant.

Padlle Abrlna Paper. She will state that she is a Constable and that during the lime of
incident she was still a trainee. On 2010/11/08 at 05h45 she reported on duty and she
was posted at (he cells. On the same day she was tasked by W/O Marule to write the
Occurrence Book. She made entries as directed and not as she observed because she
was a Trainee.

4.3 STATEMENTS OF HOME AFFAIRS OFFICIALS

Nolwandle Qabar. She will state that she is a Director responsible for Deportation. She
will further state that the incident that took place in 2010 occurred before she joined the
department but upon being informed of the fads of the case by her juniors, she
realized that members of the SAPS did not comply with the procedure when they
deported the four Zimbabwean Foreign Nationals. She stated that a member of SAPS
is not allowed to deport any person without the involvement of Home Affairs. The
person suspected to be illegal foreigner must be verified by the Immigration Officer and
the High Commissioner or the Embassy must confirm that such person is their citizen.

Peter Ndwandwe: He will state that he Is an Assistant Director with the Department of
Home affairs in Soweto. He started knowing about the incident involving four
Zimbabwean Foreign Nationals in 2012 when he was contacted by Mr. M Matthews
who is a Chief Director at their Head Office. He will further state that the four
Zimbabwean nationals were not supposed to be deported because from 20/09/2010 to
31/12/2010 there was DZP which is Dispensation for Zimbabwean Project initiated by
the Minister to allow all Zimbabweans without legal documents to stay in the country for
90 days in order lo apply for legal documenls. There is no Zimbabwean who was
supposed to be deported on the basis of illegal documents during that period.

He will also further state that In 2012, few days after receiving a call from Mr. M
Matthews a Police Officer by the name of Maluleke visited his office and showed him
Home Affairs documents with signature and asked him whether he could identify any
signature on the documents. He told Mr. Maluleke that the signature does not belong lo
any of his people. The documents were copies and Mr. Maluleke left in a hurry without
showing him the documents in full.

He will further state that no police officer is allowed to deport any person and any
person suspected to be an illegal foreigner must be screen by Immigration Officer.

Job Jackson: He will state that he is an Acting Deputy Direct responsible for the day
to day running of Lindela Holding facility. In his statement he outlined the process
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involved in the deportation of a person from Undela. He will further state that the
incident took place before he was transferred to Undela

Potlswa Skosana: She will state that she Is an Immigration Officer Station at Soweto.
She will further slate that the form Warrant of Detention of Illegal Foreigner (BI-1725)
was discontinued In 2008 and that the Notification of Deportation Form must be
accompanied by the fingerprints. She will further state that in all cases police call them
to screen the Illegal foreigners before such persons are taken to Lindela.

Johannes Lodewickus: He will state that he is a Deputy Director in the Department of
Home Affairs at Soweto. He confirmed that the number on the Detention Warrant and
Notification of Deportation form provided by the police does not belong to any Home
Affairs official in Sowelo.

Richard Peter Elbem. He state that he is an Immigration Olficer based at Beit Bridge.
He will further state that when SAPS bring an illegal foreigner at Port of Entry they
must hand In a Body Receipt form and not the Detention Warrant. The Warrant of
Detention Is not a deportation document and must not be produced or stamped at Port
of Entry.
He will dismiss the allegation that the stamp used on the documents claimed to be
Home Affairs documents by the police is a deportation stamp.

Kobela Mamret Mohlahlo: She will state that she is an Immigration Officer based at
Beit Bridge and she had been a custodian of Stamp 20 since 2010. She had been in
conlrol of stamp 20 and when she is not in the office the stamp would be locked in the
safe. She is the only person in possession of the key. She will state that on the 7th and
8th of November 2010 she was off duty and the stamp was locked in the safe. She
does not know how stamp 20 appears on the documents which the police claim to be
deportation papers because on the day in which the documents were stamped she was
off duty and the stamp was locked in the safe.

4.4 STATEMENTS OF MEMBERS OF SAPS IN LIMPOPO

Ndanduleni Richard Madlloncm He will slate that he is a Police Officer in the South
African Police Service holding a rank of Lieutenant Colonel stationed at Thohoyandou
SAPS as a Commander of Crime Prevention.
He will further state that the statement is additional to the statement he signed with a
member of the Hawks from Pretoria. He wants to clarify certain issues pertaining to his
previous statement.
Before he was transferred to Thohoyandou SAPS, he was working at Beit Bridge
Police Station as a Commander. His duties included Crime Prevention, liaison with the
Immigration Officials and other police officials from other stations.
In 2010, two weeks before the 8th November, there was a convoy of vehicles from
Zimbabwe entering into South Africa. As he was suspicious, he approached them. The
convoy was approaching the Immigration Offices.When he approached them, one of
them introduced himself to him as the leader of the group and he told him that he is
Superintendent Ncube from the Homicide Unit in Harare. He then requested him if they
could not find a place to sit down and discuss.
Superintendent Ncube told him that he was going to Pretoria to meet General Dramat.
He said to him that maybe he knew about the Chief Superintendent who had been
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murdered. He said that the suspects were in Gauteng and he had organized with
General Dramat to assist them In tracing the suspects.
He will state thai he told Superintendent Ncube that he has to verify with his seniors
about the arrangements. He was given a number of General Dramat by
Superintendent Ncube. He called Colonel RadzilanI to verify the information but she
requested that he should call Brigadier Makushu who was a Provincial Head Protection
and Security Services. He then called him on his cell phone and explained to him that
there are police from Zimbabwe who are intending to have a meeting with General
Dramat. Brigadier Makushu told him that he was not aware of the visit but if the people
are saying that they are going to meet the General, he should call General Dramat
directly. He phoned General Dramat on his cell phone and he responded by saying
that he is aware of the Zimbabwean police and he must let them come.
For the period of two weeks, he never heard anything from Superintendent Ncube and
his group. After two weeks he received a call from Superintendent Ncube who told him
that he was in town and he wanted to say goodbye. He wenl to town and met with
them in front ol Tops bottle store. They bought liquor and they left to the border. He did
not escort them; they went to the border and crossed to Zimbabwe. They did not

/->. discuss anything about Ihe operation they had in Gauteng with General Dramat.
\J The following day after the departure of Zimbabwean police, he received a call from

Captain Maluleke who is also known as "Cowboy". It was on 08 November 2010
between 16 and 17:00, when he called and introduced himself as Cowboy and I asked
as to who is Cowboy. He said that he is a Captain Maluleke and was with him at Paari
in Cape Town in 2005. When he said that he is Captain Maluleke, he remembered
very well who he was. Captain Maluleke asked him where he was, and he said he had
already crossed the checkpoint. He was told to stop and wait lor him. After thirty
minutes hB arrived and was driving a Sedan which he thinks is a BMW. He was with a
male person who was seated on the front passenger seat. He then entered into the
vehicle after Ihe passenger had moved to the back seal.
While he was on the front passenger seat heading to the border gate, he told him that
the Zimbabwean police whom he assisted some weeks back were looking for suspects
in connection with the death of police chief in Zimbabwe, and now they have found
them. He told him that he was sent by his big bosses to assist in deporting them
because the country does not have extradition agreement with Zimbabwe. He said that
since the Zimbabwe police entered the country there had been busy trying to trace the
suspect.
While they were driving he realized that there were other BMW cars which were
following them and he knew that it was a convoy. Captain Maluleke told him that
suspects are In the vehicle behind them. He said that that there are two suspects and
the Ihlrd one Is still not yet found. He will further slate that he never stopped anywhere
at the border and no documents were stamped for the purpose of deportation.
When they arrived at the Zimbabwean side the vehicle slopped and immediately all the
vehicles were surrounded by Zimbabwean police. They then pulled the suspects from
the back seat of the vehicle behind them. He knew that they were Police Officers
because he had been working at the border for a long time and he knew them. He
even saw the vehicles that crossed two weeks ago when Superintendent Ncube
entered the country.
Thereafter one of the Zimbabwean police came and thanked them and said that they
must not use the other gale but use the one they used when they entered.
Captain Maluleke told him that what happened is top secret and people must not know
about il.

Secret \ \ Page 9

w

RJM-1100



o

In 2012 of which he cannot remember the month and date, Caplain Maluleke phoned
and told him that there is a person from Head Office who will be coming for
investigation and that he must cooperate wilh htm.
Later a person came to Thohoyandou and he had a draft statement. He was told that
there is a problem with the operation which was once done by the Hawks and they
would like his statement to be in a particular format. He told him thai the statement is
for covering up and the parliament has some issues about the operation. He will further
state that he read the statement and realize that it was to close the gaps and not a true
reflection of what happened.

Brigadier Joseph Makushir. He will state that in 2010 he was the Head of Security
and Protection Services responsible for eight Borders of which one of them is Beit
Bridge. He will further stale that Colonel Madilonga was one of his team members
posted at Beit Bridge reporting under Colonel Radzilani. He remembers receiving a call
from Colonel Madilonga in 2010 requesting permission to allow Zimbabwean Police
who were going to see Major General Dramat. He then instructed him to call General
Dramal directly because he did not want to be involved In the operation which he was
nol previously informed about He will further state that it was the last time he spoke to
Colonel Madilonga about the Zimbabwean Police.

Colonel Dovhanf Sharon Radzltanh She will state that in 2010 she was the direct
supervisor of Colonel Madilonga al the Beit Bridge Port of entry. She will further slate
that in 2010 Colonel Madilonga informed her about (he Zimbabwean Police who were
about lo enter the country to see Major General Dramat. She cannot remember
whether he informed her telephonically or he came to her olfice. She will further state
that she told Colonel Madilonga to speak with Brigadier Makushu about the Issue.

4.5 STATEMENTS OF TOMS MEMBERS IN GAUTENG WHO PARTICIPATED IN THE
OPERATION.

Lt Col Neethling: He slated that he is a member of South African Police Services
stationed at the Directorate of Priority Crimes, Provincial Office in Gauteng. In
November 2010 of which he cannot remember the exact date, he received a request

O f rom CaP ta 'n Maluleke to assist in arresting a suspect in the Fourways area. He met
wilh Caplain Maluleke at Diepsloot who then led him lo the spot where the suspecl
was. Captain Maluleke walked towards him and briefed him, informing him that he is
Investigating a case of murder of a Zimbabwean police officer.
He did not ask any question because he knew Captain Maluleke to be working for
"Cross Border Desk" at the Head Office of the Hawks. He also did not ask question
because he knew that Captain Maluleke was representing the Head Office. He
considers himself to be less knowledgeable in Cross Border crimes than Captain
Maluleke. He discussed the tactical approach of the operation wilh his team since he
considered the operation to be high risk. He positioned himself at the back of the
vehicle convoy down a very narrow alley leading to an informal structure. There were
three Police Officers whom later he discovered that they were Zimbabwean police.
They were dressed in neat trousers, collar shirts and suits jackets.

After 15 minutes his members came out and informed him that they found the intended
target and that Caplain Maluleke had arrested him. They drove out of the settlement
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and stopped al the shopping center. Captain Maluleke informed him that they also
have to arrest other suspects In Soweto. He was informed the next day that other two
suspects were also arrested.

He also remember receiving a call from Captain Maluleke requesting escort of high risk
suspects to Musina since he had to hand them over to Zimbabwean Authorities. He did
provide a team to escort the suspects. He believes he must have reported such arrests
to Major General Sibiya.

Captain Arnold Boonstra: He will slate that in November 2010 (a date and time of
which he cannot remember) he was requested by Lt Col Neethling to assist in tracing
the suspects who were wanted by Captain Maluleke. He went to Diepsloot shopping
Centre and waited for the members involved in the operation to come and fetch him.
They came in a convoy and he followed. It was at night and he cannot remember the
exact time. He approached Lt Col Maluleke known as Cowboy to provide him with the
case number or reference number. He gave him a reference number from the file he
was holding. He also (old him that the suspects were wanted in connection with murder
of a Police Colonel In Zimbabwe. He also mentioned that the police Colonel was killed
during the Shoprile robbery. He does not remember precisely whether he said Shoprite
robbery took place In Zimbabwe or South Africa.

The operation moved to Soweto but he did not see people who were arrested. He did
not witness any assault because he was not near the operation. He just heard Lt Col
Maluleke saying that he will detain the suspects in Soweto.

Warrant Officer PJD Selepe: He will state that he is employed by DPCI in Gauleng on
a rank of a Warrant Officer. In November 2010 of which he cannot remember the exact
dale he received a call from his Commander Lt Col Neethling requesting him to assist
Captain Maluleke in escorting a suspect. He told him that Captain Maluleke will provide
details of the trip.

He then called Captain Maluleke who confirmed that he needed assistance to transport
a suspect to Musina. He requested him to use his vehicle because it had a blue light.
He was in possession of BMW 330 with registration number TJH588 GP. He cannot
remember the details of the trip but he remembers arranging with Captain Maluleke to
meet at Alexandra Police Station on 23/11/2010 as recorded in the Occurrence Book to
book out the said suspect. Captain Maluleke arrived and was driving a Nissan Hard
body Double Cab.
Captain Maluleke told the officer at the Service Centre the name of the suspect and the
suspect by the name of Prichard Chuma was brought to him. Captain Maluleke
handcuffed the suspect and took him to the BMW. He then drove the vehicle bBing
escorted by Captain Maluleke. He did not know what the suspect was wanted for and
that he was just carrying out the request of his commander. He was told by Captain
Maluleke that the suspected should be taken to Silverton Police station. He drove the
suspect to Silverton where he was booked in the cells. He does not remember whether
he booked the suspect himself or Captain Maluleke did it. After booking the suspect
Captain Maluleke told him that on 24/11/2010 he must assist fn escorting the suspect
to Musina.
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On 24/11/2010 he went to Silverton DPCI's office as directed telephonically by Captain
Maluleke! When he arrived the following day, he discovered that the suspect he
transported the previous day was no longer in the cells In Silverton Police Station but
with Captain Maluleke. He was then brought to his vehicle and after he sat down,
Captain Maluleke placed iron legs on him. They then drove to Musina while Captain
Maluleke was providing escort. Captain Maluleke was In the company of a female
person nol known to him.

On arrival at Musina Captain Maluleke signaled using the head lights that they have to
proceed straight to the border. He then proceeded to the border and when they arrived,
they found the entry gate having a long queue. He used the exit gate as entrance gate.
The police stopped them before they proceeded any further but when he put the blue
light of his vehicle on, they gave way. He stopped in front of the police station at Beit
Bridge and Captain Maluleke came over to his car, released Iron legs from the suspect
and headed to the Community Service Centre. He then went back and slept over in
Polokwane.

4.6 STATEMENTS OF TRT MEMBERS WHO ASSISTED IN THE ARREST OF
JOHNSON NYONl.

Avhashonl Desmond Takalant He is employed by the South African Police Services
in Gauteng stationed at Johannesburg Central Police station under the TRT unit. On
2011/01/12 at 11h00 in the morning he was on duty in a full uniform posted at
Diepsloot for Crime Prevention purpose. While busy with his duties with other members
of TRT unit from Johannesburg Central, they received a request from members of the
Hawks (DPCI) TOMS who were at Diepsloot SAPS to provide backup in the arrest of
wanted suspect. When they arrived at Diepsloot SAPS, he decided to remain outside
while others were briefed inside the station. From the station the vehicles proceeded to
the Squatter Camp. Along the way his co-workers informed him that there was a
suspect who was being traced at the Squatter Camp.

When they arrived at the place where the suspect was, he remained inside the vehicle
because It was raining and he did not have a rain coat. He saw the suspect when (hey
brought him to the vehicle. After members of the Hawks and Crime Intelligence who
were unknown to him arresled the suspect, they were requested to escort the suspect
to Silverton DPCI offices. They escorted the suspect and at Silverton DPCI offices he
saw Captain Maluleke who was wearing a Cowboy hat with two unknown African
males who were travelling in a white BMW with Zimbabwean registration numbers.
Captain Maluleke further said that they were Zimbabwean police who came to take the
suspect, referring to the suspect whom they had just arrested at Diepsloot.
While they were with the suspect, he told them that some weeks back he was In
Zimbabwe attending a funeral of some of the people he committed crime with and also
knew they were after him. He was telling them when Captain Maluleke and
Zimbabwean police were Inside the offices.

They were requested to take the suspect to Pretoria Moot SAPS for detention. Before
they went to Pretoria Moot SAPS, photos of all members involved in the operation were
taken. When (hey arrived at Pretoria Moot Polices station, Captain Maluleke detained
the suspect and they then knocked off.

Secret * Page 12

RJM-1103



Johannes Mpati Moatshh He will state that in January 2011 he was on duty posted at
Diepslool as a result of xenophobic violence prevalent at the time. At 13h00 on that
particular day, he received a call via two ways radio from his commander to go
Diepsloot police station. When he arrived with his colleagues he found the commander
of Diepsloot Police station who introduced them to Captain Maluleke who was with two
males persons and a female. The two male persons and a female were introduced as
members of Crime Intelligence. Captain Maluleke informed them that there is a person
who has committed serious cases in Zimbabwe and he is very dangerous. Captain
Maluleke further said that the suspect was with the informer and had to be arrested. He
will further state that they went into Diepslool where the suspect and the informer were
pointed out. After the arrest of the suspect they went to a certain shack where
members of Crime Intelligence conducted a search but nothing was found. They were
told by Captain Maluleke to transport the suspect to DPCI offices in Silverton. At
Silverton Captain Maluleke requested them to book the suspect at Mod Police with the
instruction that no visitor is allowed for the suspect. He cannot remember the name of
the suspect but he remembers taking photos with the officers from Zimbabwe.

Sello John Phaswana: His statement corroborates that of Avhashoni Desmond
Takalani in alt material aspects.

Tshatoa Jacob Se/ete/a: His statement corroborates that of Avhashoni Desmond
Takalani and that of Sello John Phaswana in all material aspects.

Matsobane Silas Mokoallo: His statement corroborates that of Avhashoni Desmond
Takalani and that of Sello John Phaswana as well that of Tshatoa Jacob Seletela.

4.7. STATEMENTS OF CRIME INTELLIGENCE MEMBERS WHO TRACED AND
ARRESTED GORDON DUBE AND JOHNSON NYONI.

Plantlnah Mokgobw. She will stale that she is employed by the South African Police
Services stationed at Crime Intelligence in Pretoria with a rank of Constable. On
12/01/2011 while in the office they received information from their Contact/Informer and
he tipped them about a crime that was going to take place at Diepsloot.
They then proceeded there with a backup of members from Ivory Park Police Station
where they effected the arrest of Gordon Dube at Diepslool.
In January 2011 they received information from CIAC at Wierdeburg regarding the
wanted suspect John Nyoni. The person they liaised with at CIAC was Constable
Sombhane who also gave them the number of Captain Maluleke. She also spoke to
Maluleke over the phone while they were there. They then drove to the Hawks offices
lo meet with Captain Maluleke who told them that the suspect has murdered a police
officer in Zimbabwe.

They then tasked their Contact/Informer to look for the suspect who did and the
suspect was arrested. After the arrest of John Nyonl, they all proceeded to the Hawks
offices where they gathered together for a photo shooL Captain Maluleke exchanged
the taking of photos with the Zimbabwean police. The photo of the suspect was also
taken and the exhibit which is a firearm was also photographed. After the photo shoot
she went to the shop, but when she came back she was told that General Dramat was
with Colonel Mclntosh and he had just addressed the people in her absence. She felt
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that she missed out on the speech of General Dramat but her colleagues told her that
he was just congratulating them for a job well done.
Superintendent Ncube from Zimbabwe who was wearing black shirt and spectacles
told us that he will be sending us letters of congratulation from Zimbabwe. She still
recalls that later they were called by Brigadier Brilz from Crime Intelligence Provincial
office, and he showed them an appreciation letter from Zimbabwean government. He
told them that they would be called by Provindal Commissioner Mzwandile Petros to
meet with them as a result of their good work. She does not know, what happened to
John Nyoni thereafter.

Emmanuel Dinlzulu Mkasibtr. His statement corroborates that of Platinah Mokgobu in
all material aspects. He will state further that shortly after the photos were taken, he
saw General Dramal of the Hawks. General Dramat was with the spokesperson of the
Hawks known to him as Colonel Mclntosh Polelo. They then gathered together and
Captain Maluleke introduced General Dramat and the spokesperson. General Dramat
addressed and thanked them for arresting the suspect. General Dramat warned them
not tell anyone about the operation we had just done.

After he said that he left and Captain Maluleke told us that he was organizing a
celebration braai. While they were busy enjoying themselves, a lady working at the
Hawks offices with Captain Maluleke came and Joined them. She wanted the meat to
take home because there was too much meat. She was requested to download the
photos from the camera by Captain Maluleke.
He will slate further that he then decided to follow her to the office. When she
downloaded the photos he requested her to print the photos for him. She agreed and
printed many photos which he took home and still have them even now.

Constable Mnawenva: will state under oath that on the 26/01/2011 he was called by
his collegues after the arrested Johnson Nyoni to join the at DPCI offices in Silverton
for a braai. He will further state that when he arrived he found Zimbabwean police and
some of his colleques participating in a photo shoot. Shortly after the photo shoot Lt
General Dramat came and thanked them for the job well done.

STATEMENTS OF DIEPSLOOT SAPS MEMBERS REGARDING GORDON DUBE

Avbasel Witness Rambuda: He will stale that in January 2011 he was working
Diepsloot as a Detective. There were three suspects who were arrested after they were
fnvolved in the shooting incident with the police. They recovered firearm which was
booked into SAPS 13 and received exhibit number SAPS 13/31/2011. He was
involved In the charging of the suspects and they were attending court at Attridgeville.
After some few days he received a call from Captain Maluleke of the Hawks asking him
to go to Ballistic Pretoria and collect the firearm as he had already made arrangement
with them. He collected the firearm and handed it Captain Maluleke. Captain Malufeke
told him that he has a case he is investigation against one of the suspects. He
informed him that the firearm belongs to Zimbabwe. He typed a letter a letter on his
computer acknowledging the firearm but he does not remember where he put the
fetter.
He will further stale that Captain Maluleke told him that he had made an arrangement
with the prosecutor at Attridgeville to withdrew the case so that he could be able to
transport the suspect and the ffrearm to Zimbabwe.
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Isaac Dlamlnt He will state that in January 2011 docket Dlepstoot Cas 93/01/2011
was assigned to him for further investigation. The docket had three suspect arrested
for possession of unlicensed firearm and ammunition. The names of the suspects were
Menzi Dube, God Dube and Sidingumunzi Dumani. He received a call from "Cowboy"
Maluteke of the Hawks to hand the Case dockets Diepstoot Cas 93/01/2011 to his
office in Sllverton. He said the docket had to be investigated together with other
dockets wherein God Dube is a suspect. He further said that the firearm which is an
exhibit in his docket was used to kill a senior officer in Zimbabwe. Captain Maiuleke
took the docket and gave them acknowledgement of receipt.
He will further state that Captain Cowboy in the presence of Constable Rambuda told
him that he will facilitate the release of the suspect from prison and he will talk to the
Prosecutor to withdraw the case, After sometimes seeing that the docket was under his
name, he opened a duplicate and sent it to the prosecutor. The prosecutor decided to
decline to prosecute and the duplicate docket was filed.

Lean Meyer. He will state that he was investigating several cases wherein Godi Dube
/~\ was a suspect. The case were as follows, Wierdabrug CAS 531/12/2010, Wierdabrug
^ CAS 220/02/2010, Wierdabrug CAS 147/11/2010, Wierdabrug CAS 1022/12/2010,

Wierdabrug CAS 310/10/2010 and Dlepsloot 93/01/2011. He was informed by Captain
Maiuleke from the Hawks that suspect Alfred Godi Dube was also wanted In
Zimbabwe. According to Maiuleke he was also wanted for murder as per Buiawayo CR
438/09/2010. He will further state that he booked out suspect Godi Dube and handed
him to Captain Maiuleke. Captain Maiuleke informed him that suspect Gordon Dube
will be handed over to the Zimbabwean government through Immigration channels.

Sindv Daisy Dorcus Sombhane: She will state that during 2010 and 2011 she was
based at Wierdabrug attached to Crime Intelligence unit. During 2010 she gave
Constable Rikhotso a list of wanted suspects in Wierdebrug. She also met Captain
Maiuleke at Wierdebrug who told her that he is looking for a suspect known as Godi
Dube. She contacted Constable Rikotso and informed him that Cpatain Malukele was
at Wierdabrug Inquiring about Godi Dube. She gave him the contact numbers of

-^ Captain Maiuleke.
O She will further state that on the 11/01/2011 she saw the name of Godi Dube on the

cell Register and decided to call Constable Rikotso. Conslatble Rikotso confirmed that
he arrested Godi Dube the previous night (11/01/2011). She went to the cells and
interviewed Godi Dube who said he would get a lawyer because the police assaulted
him.

5. DOCUMENTARY EVIDENCE ACQUIRED FROM VARIOUS POLICE STATIONS

5.1.1. EXTRACTS FROM OCCURRENCE BOOKS & SAPS 14 REGISTERS

The Investigation at Orlando Polfco Station uncovered the following:
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Specific reference to OB 276 to 279: The entries made from 04h10 of 06/11/2010 to
12hOO of the 08/11/2010 confirms that Captain M L Maluleke of the DPCI with force
number 0622729518 arrested Dumisani Witness Ndeya, Nelson Ndlovu, Maqhabane
Sibanda and Shepard Chuma.

SAPS 14: The cell register dated 2010/11/05 to 2010/11/08 indicates that the following
suspects were charged and detained, Dumisani Witness Ndeya, Nelson Ndlovu,
Maqhabane Sibanda, Shepard Chuma. The reason for detention of the suspects as per
register is stated as "illegal Immigrants'. The entry was made by Sergeant Thomas
Pixane Seiage who also later confirmed this in a sworn statement.

The investigation at Alexandra Police Station uncovered the following;

OB entry 22/11/10: The entry made on 22/11/2010 shows the booking of Prichard
Chuma by Captain Nkosi. However Nkosi wrote the name and contact numbers ol
Captain Maluleke as the person who is the Investigating Officer of the case.

r\ OB entry 23/11/2010: The entry dated 23/08/2010 shows the booking out ol Prichard
Chuma by Warrant Officer Selepe.

The Investigation at Silvertan Police Station uncovered the following;

OB entry 23/11/12: Warrant Officer Selepe booked in Prichard Chuma at Sitverton
Police station with Bulawayo case number.

OB entry 24/11/2012: Warrant officer Selepe booked out Chuma to Bail Bridge.
However Captain Maluleke also signed, acknowledging the release of Prichard Chuma
into his hands/custody.

The investigation at Pretoria Moot Police station uncovered the following;

OB entry 26/01/11: Warrant Officer Johannes Mpatl Moatshi booked In Johnson Nyoni
by the instruction of Captain Maluleke for Fraud.

O OB entry 28/01/11: Captain Maluleke booked out Johnson Nyoni to Bait Bridge for
Fraud.

SAPS 14: Captain Maluleke appended his signature on the entry and it shows (hat the
release of Johnson Nyoni to Captain Maluleke was for extradition purpose.

The investigation at Wlerdabrug Police Station uncovered the following;

OB entry 12/01/12: Gordon Dube, Andrew Dube, Dumani Stimusy were detained for
possession of unlicensed firearm. The same firearm was found to belong to the
murdered Zimbabwean Police Officer.

Body Receipts SAPS 216: They show that Gordon Dube, Andrew Dube and Dumani
Slimusy were received from court on 14/01/2011 together but on 28/01/2011 Gordon
Dube was not amongst the other suspects. Pretoria Prison records show that Dube
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was release on the 28th January 2013 to Constable Meyer of Wierdabrug Police
station.

Copies of dockets linking Gordon Dube: Wierdabrug CAS 531/12/2010,
Wierdabrug CAS 220/02/2010, Wierdabrug CAS 147/11/2010, Wferdabrug CAS
1022/12/2010, Wierdabrug CAS 310/10/2010 and Diepsloot 93/01/2011. One of these
cases Is Murder, where a firearm of a murdered Zimbabwean Police officer was used.
The investigating officer is having a challenge in explaining to Court Officials what
happened to the suspect because he handed the suspect to Captain Matuleke who in
turn handed the suspect to the Zimbabwean police. The majority of these cases could
not be dosed in the system because of nonprocedural case disposal.

5.2 DOCUMETARY EVIDENCE ACQUIRED FROM DPCI OFFICES.

Success report dated 04/02/2011: The report was addressed to General Dramal,
General Hlatshwayo and General Toka with a heading that reads, "CONSOLIDATED
SUCCESS REPORT:MOST WANTED FUGITIVE:WANTED FOR MURDER AND
ROBBERY: DPCI TOMS REF: 3/12/2010: AND ZIMBABWE (BULAWAYO CR
348/09/2010): WITNESS DUMISANI NKOSIONDEYA: ZIMBABWEAN NATIONALS
AND OTHERS.
The report bears reference 14/02/01 and was signed by Col Leonie Versler. Paragraph
"A1" of the report slates that on 05/11/2010, General Dramal held a meeting with
Zimbabwean police at DPCI offices about the Nationals who shot and killed one of their
senior officers. Paragraph "3" states that Captain Maluleke was tasked to trace and
arrest the said Nationals. The report also covers the arrest of Gordon Dube and
appreciation of TRT members and members of Crime Intelligence.

Success report dated 11/11/2013: The report bears reference number 26/02/1 and
again addressed to Deputy National Commissioner DPCI. The person to whom
enquiries must be directed is Captain Maluleke whereas the signatory is Col P J
Selundu. Paragraph T of the report states that the Zimbabwean Police visited the
office of the Divisional National Commissioner regarding Zimbabwean Nationals who
were hiding in South Africa. The report further stated the arrest of Dumlsani Witness
Vundla @ Ndeya and Shepard Chuma.

Overtime and Itineraries of Captain Maluleko: On 08/11/2010 went to Bail Bridge
(Limpopo) for investigation and claimed overtime. On 24/11/2010 he went to Beit
Bridge and also claimed overtime. On 28/01/2011 he went to Bait Bridge and also
claimed overtime. All this dates corresponds with cellphone records and OB entries
indicating the dates in which the suspects were booked out from the stations.

5.3 EVIDENCE ACQUIRED FROM CAPTAIN MALULEKE'S SEIZED LAPTOP.

Success report ref: 26/2/1 and 14/02/01: They were generated in Captain Maluleke's
laptop before being signed by Col L Verster and forwarded to General Dramat. The
report recovered from the computer has a different reference number but same
content. Report 14/02/01 has reference 0627239-8/5
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Letter to DIepsloot Station Commanden The recovered letter states that the firearm
which was found in Gordon Dube's possession and handed to Caplain Maluleke after
ballistic examination was taken to Zimbabwe permanently.

Emails by Captain Maluleke: He sent e-mails circulating more than 20 photos of both
the suspects arrested and the members Involved in the operation. The emails where
sent to the PA of General Dramat, Phumla, Zimbabwean Police and members of Crime
Intelligence. He also sent email to Zimbabwean police trying to find out how they
travelled back home and that he is still tracing the remaining suspects-
Photos: More than 70 photos were found, the majority of them relate to the operation
involving Zimbabwean Nationals. Zimbabwean police appear on the photos and the
white BMW with dear Zimbabwean registration number.

Letter to Home Affairs dated 08/11/2010: The letter was addressed to home affairs
requesting assistance in the Deportation of the Zimbabwean nationals Involved in the
murder of Zimbabwean police. Even though the letter is dated 08/11/2010, it was
generated in November 2011, shortly after the news about illegal deportation of
Zimbabwean nationals hit the media.

Letter to stakeholders dated 20/08/2012: The letter was generated the same day
indicating that in August 2010 General Sibiya and General Dramat went to Zimbabwe
to discuss matters of cooperation on cross border crimes. General Sibiya was
appointed as the coordinator on the cooperation issue between two countries. Other
letters about the arrest of Zimbabwean national in connection with the murder of
Zimbabwean police refers to the cooperation agreed during the same meeting.

Documents regarding Bongani Moyo's case: This case Is separate from the events
that led to the arrest and deportation of the Zimbabwean Nationals into the hands of
Zimbabwean authority. However it is a clear case of return of favor by Zimbabwean
authorities to South Africa. In terms of the documents retrieved, Bongani Moyo
escaped from Boksburg prison on 2011/03/28, a month and half after South Africa
deported illegally the Zimbabwean nationals who were wanted by Zimbabwean

-^ authorities. An amount of R50 000 rewards was also provided for any Information that
O could lead to the arrest of Moyo. Captain Maluleke stated that his inlormer told him that

Moyo was on his way to cross the border in South Africa after being shot by
Zimbabwean police. According to the formal statement of Captain Maluleke, he
arrested Moyo on the 13/05/2011 after he was found in the vehicle that crossed the
border Into South Africa. The other information retrieved provides contrary account of
what happened. In a letter routed to General Dramat he stated that he went to
Zimbabwe and conducted an operation with Zimbabwean police at Moyo's home
village on 11/05/2011. Moyo was subsequently shot at transported to the border with
the help of Zimbabwean police.

Statement of Bonganl Mover, he will state under oath that in May 2011 he was in
Zimbabwe Bulawayo busy speaking over the cellphone when Zimbabwean police
arrived al his house. After identifying him they assaulted him and handcuffed him. The
put him In the bakkie and drove to the bush where they ordered him to lie down. They
then shot him on both knees. He was then taken to Central Hospital in Zimbabwe
where he was treated before released to the hands of the Zimbabwean Police. After
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being release he was transported to Beit Bridge by seven Zimbabwean police. He will
further stale that they were travelling in a while fortuner and he was handed to the
South African Police at Beit bridge.

5.4 DOCUMENTARY EVIDENCE FROM HOME AFFAIRS

Warrant of Detention of Illegal Foreigners (BM725) - This document was produced
by the SAPS as a proof that Shepard Chuma, Witness Ndeya and Nelson Ndlovu were
detained for being illegal foreigners and they were seen by an Immigration Officer.
However the signature that appears on the docket does not belong to any member of
Home Affairs in Gauteng and the appointment number 037152 does not exist.
It was also uncovered that the BI-1725 used was discontinued in 2008 according to
Home Affairs and in 2010 It was no longer part of the official documents of Home
Affairs. The stamp on both documents clearly shows that whosoever completed the
document used the old form already completed and deleted affiliated information to put
the information of the three foreign nationals. The handwriting expert in her findings
has indicated that the signature In each document does not resemble the sampled
signature provided by members of Home Affairs.

Notification of The Deportation of an Illegal Foreigner (DHA-1689) documents
were produced by SAPS as proof that the Nelson Ndlovu, Shepard Chuma and
Maqhawe Slbanda were deported through Bait Bridge Border. However the form has
been wrongly stamped and does not have finger prints of the deportee as required.
The stamp number 20 belonging to Bait Bridge was used and such slamp is not for that
purpose. The slamp is individualized and belongs to Immigration Officer Kobelo
Margret Mohlahlo who on the day In which the stamp was used was off duty and the
stamp was locked In the safe, she is the only person in possession of the key to the
safe.

Bait Bridge Duty Roster - This is a duty register used by Immigration Officers at Bait
Bridge. The register confirms that Immigration Officer Kobelo Margret Mohlahlo was off
duty on 7th and 8th of November 2010.

Bait Bridge Movement data: The data entails information pertaining to the entry and
exit of people who were Identified by Colonel Madilonga as members of Zimbabwean
police who approached him with a requesl to see Lt General Dramat.

5.5 EVIDENCE IN TERMS OF SECTION 205 OF THE CRIMINALPROCEDURE ACT.

Cellphone record of Major General Sibiva (0725953168): Upon perusal ol the
cellphone records it was discovered that Major General Sibiya communicated with
officers who were involved in the operation, e.g. Captain Maluleke and sent 30 SMS to
Major General Dramat (0825515311). However Major General Dramat never
responded to the SMS. These SMS were sent at various milestone of the operation as
deduced from witnesses' statements and documentary proofs.
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Cellphone records of Captain "Cowboy" Malufeke (0827729518): The interaction
between Major General Sibiya and Captain Maluleke was also found in a form of
received and outgoing calls. Captain Maluleke also communicated with General
Dramat in terms of outgoing SMS at a very important milestone of the operation.
However General Dramat never responded to the SMS which he received from
Captain Maluleke at 23:12:15 on 05/11/2010. He also called Zimbabwean number
twice between the 5th November 2010 and W> November 2010. The number called on
these two occasions is the same and was called at times preceding critical milestones
of ihe operation. Captain Maluleke also called Colonel Madilonga on 08/11/2010 at
19:10:47, when he was approaching Musina. The information is also corroborated by
Colonel Madilonga.

Cellphone records of Lt Colonel Neethllrtq (08277876241: He was directly reporting
to Major General Sibiya. He contacted General Sibiya telephonicaliy and in his
statement he stated that he believed he reported the operation to Major General
Sibiya.

Celt Phong records of Lt Cot Madilonqa: He is police officer who was posted at the
border during the operation. He assisted Captain Maluleke to cross the border with the
suspects. He contacted Lt Genera) Dramat when he well come Ihe Zimbabwean police
the first time. His cellphone records his interaction with Captain Maluleke in line with
his statement.

5.6 STATEMENTS OF SENIOR MEMBERS OF SAPS

Lt General Mkhwanazk He will stale that in late 2011 when he was an acting National
Commislsoner of South African Police Services, he heard on the news when Minister
Hadebe was commenting about the alleged death of Zimbabwean Citizens as a result
of being handed to the Zimbabwean Autorittes by South African Police Services. He
immediately contacted the Head of Ihe DPCI Lt General Dramat and Inquired about the
issue. Lt General Dramat confirmed that members of his unit did transport the
Zimbabwean Citizens but as illegal immigrants. He then summoned Lt General Dramat
to his office. Lt General Dramat cams with an officer who was introduced to him as
"Cowboy". He was informed that Cowboy was in charge of Ihe group that transported
the Zimbabwean Citizens. Cowboy said that he was Investigating a case of ATM
bombing which led him to the Zimbabwean Citizens. After he realized they were not
linked to the case he decided to transport them to Belt Bridge because they did not
have valid documents. Cowboy further said that he got valid deportation documents
from Home Affairs before he could transport them. He will further slate that he could
not understand why Cowboy did not hand over the immigrants to Home Affairs. When
he asked whether it was necessary to transport illegal immigrants, Lt General Dramat
could not offer any explanation.

Ll General Lebeva: He will state that when he commented on the success report
regarding the Zimbabwean Nationals arrested, he only did it as a practice. He will
further stale that Major General Sibiya has an automated messaging which include his
number wherein automated success report or information are sent. He cannot
remember what was the message all about which was sent on 05/11/2010
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6. ANALYSIS OF EVIDENCE AND FINDINGS.

The following findings were made;

• The operation carried out by TOMS to arrest Zimbabwean foreign nationals in
Diepsloot in connection with the murder of Zimbabwean police Colonel was led by
Captain M L Maluleke also known as Cowboy. According to the letter retrieved
from Captain Maiuleke's laptop, there was a meeting in August 2010 held between
Zimbabwean Authorities, General Dramat and General Sibiya wherein General
Sibrya was appointed as a coordinator regarding cooperation between two
countries. The obligation to assist Zimbabwe in tracing wanted suspects emanate
from the agreement of the same meeting as cried in success reports addressed to
General Dramat and other senior officials.

V\ • There is enough evidence that shows that General Dramat did not only know about
O ^ e °P e r a t i o n ^ ' ^ t0 renditions of Zimbabwean Nationals but sanctioned it

through the following ways;
o The Zimbabwean police came Into the country for the purpose of

arresting the wanted Zimbabwean.Nationals and U General Dramat
directed that they be allowed to proceed since they were coming to
see him. The statement of U Colonel Madilonga clearly spell out that the
police from Zimbabwe were received by him and he contacted General
Dramat who confirmed that they were coming to him. Colonel Madilonga's
version is corroborated by Brigadier Makushu and Colonel Radzilani. The
cellphone records of genera) Dramat and Beit bridge Telekom records (Col
Madilonga's extension) show that General Dramat received a call from
015534 6300 at 20h56 on 04/11/2010. This corroborates the version of
Madilonga, U Col Radzilani and Brigadier Makushu about (he call made in
connection with the Zimbabwean police. According to Lt Col Madilonga he
was informed that the purpose of the Zimbabwean police to enter into the
country was to arrest wanted Zimbabwean Nationals wanted in connection
with the murder of Senior Police Officer in Zimbabwe.

- Evaluation of the above flndinos: In the entire cellphone records of
General Dramat requested for the period 20/10/2010 to
28/02/2011, the number 0155346300 only appear once which
rules out any form of communication before 04/11/2010 and after
the said date.

o He held a meeting on 05/11/2010 with Zimbabwean police planning
the operation. Success report dated 04/02/2011 addressed to General
Dramat, General Hlatshwayo and General Toka with a heading that reads,
"CONSOLIDATED SUCCESS REPORT:MOST WANTED
FUGmVEWANTED FOR MURDER AND ROBBERY: DPCI TOMS REF:
3/12/2010: AND ZIMBABWE (BULAWAYO CR 348/09/2010): WITNESS
DUMISAN1 NKOSI@NDEYA: ZIMBABWEAN NATIONALS AND OTHERS.
The report bears reference 14/02/01 and was signed by Col Leonie
Verster. Paragraph "A1" of the report states that on 05/11/2010, General
Dramat held a meeting with Zimbabwean police at DPCI offices about the
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Nationals who shot and killed one of their senior olficers. He appointed
Captain Maluleke to be a lead person during the operation.

- Evaluation of the above findings: The success report signed by
Leonie Versler was traced to Lt Col Maluteke's laptop as picked
from the retrieved deleted data. The report was amended on
26/01/2011 and 31/01/2011 before it could be emailed to a female
officer, Warrant Officer Thabiso Mafatla on 09/02/2011 at 14h32.
There is no material difference between the document retrieved
from the laptop and that found at the Hawks offices during
investigation. This proves that Leonie Verster did not generate
success report but only signed the report drafted by Captain
Maluleke. The date of the meeting between Zimbabwean Police
and General Dramal which look place on 05/11/2010 coincide with
the date of the 4"1 of November 2010 which according to cellphone
records, General Dramal was called at 20h56 by Lt Col
Madllonga seeking permission to allow Zimbabwean Police to
enter into the country. Since the Zimbabwean Police where at Beit
Bridge between 20hO0 and 21h00, it fs logical that they arrived in
Gauleng late at night, leaving them with the opportunity to have
the meeting with General Dramal in the morning of the 5th of
November 2010.

o He committed the government resources Into the operation: Apart
from other resources used, on 08/11/2010 Captain Maluleke went lo Bait
Bridge (Limpopo) for Transporting Zimbabwean Nationals and claimed
overtime. On 24/11/2010 he went to Bait Bridge and also claimed
overtime. On 28/01/2011 he went to Bait Bridge and also claimed
overtime. AH this dates corresponds with cellphone records and OB entries
indicating the dales in which the suspects were booked out from the
stations.

- Evaluation of tha above findings. Despite the fact that General
Dramat as an Accounting Officer did not sign any claim of Captain
Maluleke, delegating responsibility lo Major General Slbiya to
assist the Zimbabwean Police in tracing wanted suspects

C j ) invariably commit government resources into an unlawful
operation that amount lo a criminal offense.

He conaratulated officers for arresting Johnson Nvoni and advised
them to keep It a secret According to Constable Mkasibe and Mgwenya,
shortly after the photos were taken, they saw General Dramat of the
Hawks walking towards them from house number 1. General Dramat
addressed them and thanked them for arresting the suspect. He warned
them not (ell anyone about the operation they had just done.

- Evaluation of the above findings: Words of appreciation from
General Dramal show both interest in the arrest of the
Zimbabwean Nationals and his knowledge of the unlawfulness of
the operation. If the operation was lawful he would not have
warned them not to tell anyone about it.
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He received communication regarding successes and photos of the
operation through his Personal Assistance Phumla: According to the
information retrieved from the seized laptop, Captain Maluleke sent e-
mails circulating more than 20 photos of both the suspects arrested and
the members Involved in the operation. The emails where sent to the PA of
General Dramat, Phumla, Zimbabwean Police and members of Crime
Intelligence.
He was kept Informed of the developments In the operations that led
to the arrest of wanted Zimbabwean Nationals: The cellphone records
of General Sibiya shows 30 SMS sent to General Dramat at various
milestones of the operation. He also received an SMS from Captain
Maluleke shortly after the arrest of Zimbabwean Nationals. He never
responded to any of the SMS which may suggest that they were only
informing him of the progress.
Report to parliament In response to the allegation: A copy of the letter
sent by Zimbabwean authority to Cot Ntentenl clearly mention the names
of people whom General Dramat in his report to parliament stated that
they were deported for being illegal immigrants. The letter clearly indicates
that the suspects were wanted for murdering Superintendent Chatikobo of
Bulawayo on 18* September 2010. It goes further to state that there was
joined operation between South African Police and Zimbabwean police to
trace and arrest the suspects.

There is evidence and witnesses corroborate each other that General Sibiya was
both at the scene and planning venue. The meeting held between IPID and
General Dramat on 2013/03/07 confirmed that General Sibiya was appointed to be
the Head of TOMS which he created to trace wanted suspects. The telephone
records of both Captain Maluleke and Major General Sibiya show interaction
between them at various milestone of the operation. Following suggest the
Involvement of General Sibiya;

o Witness staled that he was seen during the operation that took place on
22/11/2010 which led to the arrest of Prichard Chuma

o In other operations cellphone record of Warrant Officer Makoe, Captain
Maluleke and Col Neethling clearly show continuous contacts with General
Sibiya during and shortly after the operation. Col Neethling also stated
that he should have reported progress to General Sibiya during the
operation. However the cell phone records of General Sibiya does not
place him at the scenes and planning venues as claimed by witnesses. It
is also clear that some of the witness claim to have heard that General
Sibiya was In the car rather than seeing him personally.

o The meeting held in Zimbabwe wherein General Sibiya was appointed as
a coordinator on cooperation matters involving the two countries suggests
that the operation could not have been done without his. knowledge more
so because his Gauteng Team was involved in the operation. However
this inference cannot provide prima fade case that he was involved.

There is insufficient evidence for the involvement of Former General Mzwandlie
Petros. However he addressed a letter dated 31/05/2011 to Provincial Head of
Crime Intelligence in Gauteng appreciating the good work that members of Crime
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Intelligence have done when they arrested Zimbabwean Nationals involved in the
murder ol Senior Police Officer In Zimbabwe. The letter was as a result of a
request made by Former General Toka of Crime Intelligence requesling General
Mzwandile Petros to appreciate members of Crime Intelligence.

• The involvement of Captain Maluleke as a foot soldier in the operation has
overwhelming evidence. The following evidence against Captain Maluleke where
uncovered;

o The documents which the police claimed to be valid Home Affairs
documents used in the deportation of the four Zimbabweans are forged
and have employee number lhat does not exist in the Home Affairs
Department. The Warrant of Detention of Illegal Foreigner (BI-1725)
document was produced by the SAPS as a proof that Shepard Chuma,
Witness Ndeya and Nelson Ndlovu were detained for being illegal
foreigners and they were seen by an Immigration Officer. However the
signature lhat appears on the documents does not belong to any member
of Home Affairs in Gauteng and the appointment number 037152 does not
exist.

U (-) It was also uncovered that the BI-1725 used was discontinued in 2008
^- according to Home Affairs and in 2010 It was no longer part of the official

documents of Home Affairs. The stamp on three documents also clearly
shows that whosoever completed the documents used an old form already
completed and deleted affiliated information to put the new information of
the three foreign nationals. The Notification of the Deportation of an Illegal
Foreigner (DHA-1689) documents were produced by SAPS as proof that
Nelson Ndlovu, Shepard Chuma and Maqhawe Sibanda were deported
through Bait Bridge border. However the forms were wrongly stamped and
do not have fingerprints of the deportees as required.
The stamp number 20 belonging to Beit Bridge was used and such stamp
is not for deportation purpose. The stamp is individualized and belongs to
Immigration Officer Kobelo Margret Mohlahlo who on the day in which the
stamp was purported to be used was off duty and the stamp was locked in
the safe and she is the only person in possession of the key. The stamp
could have been easily duplicated.

~ There is a duty roster used by Immigration Officers at Bait Bridge, which
(tf) \J confirms that Immigration Officer Kobelo Margret Mohlahlo was oif duty on
w the 7lh and 8th of November 2010.

o The cellphone record also show Captain Maluleke contacting Zimbabwean
number in the morning of the 08th November 2010 shortly before booking
the suspects to Bail Bridge.

o On 23/11/2010 on the request of Captain Maluleke, Warrant Officer
Selepe booked out Prichard Chuma from Alexander Police station. He
transported him to Beit Bridge border on 24/11/2010, to be handed to the
Zimbabwean Police. Captain Maluleke provided escort, handed him over
to Zimbabwean Authorities and Prichard Chuma was never seen again,

o The Zimbabwean Nationals were arrested and detained during DZP period
which gave the Zimbabwean grace period of 90 days lo apply for valid
documents. During the DZP which is Dispensation for Zimbabwean
Projects, all Zimbabweans were given 90 days to slay in the country in
order to apply for legal documents and surrender illegally obtained South
African ID'S without consequence. The project according to Home Affairs
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started on 20 September 2010 and ended In 31 December 2010 with
extension which ultimately ended in July 2011. The letter retrieved from
Captain Maluleke's laptop addressed to home affairs requesting
assistance in the Deportation ol the Zimbabwean nationals involved In the
murder of Zimbabwean police ( dated 08/11/2010) was generated in
November 2011, shortly after the news about illegal deportation of
Zimbabwean nationals hit the media. This shows that the letter was not
meant to acquire assistance or approval if generated after the fact. In
addition he slated that the DZP as a challenge in the deportation of
Zimbabwean Nationals and he wanted assistance from Home Affairs. This
clearly shows that he was aware of the Dispensation for Zimbabwean
Projects which gave Zimbabwean Nationals grace period.

o Statements of Constable Rammbuda and Meyer provide valuable
evidence that Captain Maluleke took Gordon Dube to Zimbabwe even
though he was facing serious charges (five cases including murder) in
South Africa. Statements provided to Constable Meyer by Captain
Maluleke states that Gordon Dude was handed to Zimbabwean police and
was sentenced to life imprisonment. He also acknowledges in a letter
retrieved from the laptop that he handed back the firearm permanently to
Zimbabwean authority.

o The OB entry dated 28/01/11 shows that Captain Maluleke booked out
Johnson Nyonl to Bait Bridge for fraud. However at Silverton, the
investigation uncovered that a case of Fraud against John Nyonl and Mike
Dube was opened on 28/01/2011, the same day when Johnson Nyoni and
Gordon Dube were transported to Bait Bridge. The warning statement of
Mike Dube, whom it was discovered that his real name is not Mike Dube,
stated that his cousin was communicating with the police In a deal in which
he was to collect jewelry. After the deportation of the suspect to
Zimbabwe, the case against John Nyoni and Mike Dube was withdrawn
and never continued. This case was used as a decoy for investigators to
follow the wrong leads. Both suspects were persuaded to be involved In
the collection of jewelry because one of them has a name similar to the
Zimbabwean National wanted for murder, Johnson Nyoni.

o The e-mails retrieved from Captain Maluleke's laptop also show
communication with Zimbabwean police where he asked them about the
trip going back home and that he would continue to trace remaining
suspects. He also exchanged photographs with them of the suspects and
the team Involved in the operation.

The following members' involvements were found limited to two Incidents which look place on
05/11/2010 and 20-22/11/2010; Constable Radebe, Captain S E Nkosi and Warrant Officer
Makoe. They were involved in the assault ol Zimbabwean Nationals during arrest.

RECOMMENDATION
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Based on the available evidence, the Independent Police Investigative Directorate
recommends that U General Dramat, Lt Col M Maluleke, Constable Radebe, Captain S E
Nkosi and Warrant Officer Makoe be charged criminally of;

• Kidnapping
• Defeating the ends of justice,

• Assault and theft (only applicable to Captain M L Maluleke, Warrant Office Makoe,
Constable P M Radebe and Captain S E Nkosi

(The Independent Police Investigative Directorate cannot recommend any criminal charge
against Major General Sibiya because the wilnesses versions are not corroborated by other
evidence that he was at trie crime scene, e.g. cellphone records).

Mr. HI KHUBA
ACTING PROVINCIAL HEAD

O IPID:UMP0PO
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ANTHONY HOSING

MR JULY:

MR MOSING:

properly. In fact, summarise all this

evidence and mark it accordingly, to say: Al

says this, A2 that, A3 that. There were some

inaccuracies in terms of that. But you will

see I made pencil notes. So he went back and

of course he did that. Then I think around

22 January 2014 was when the report was

brought in this fashion, of which I have

copies. There was one last thing that KHUBA

needed to get before we could say we were

closing the investigation from our

perspective. Remember now, we were merely

asked to assist the investigation. It

was made clear to the investigators that

the decision to prosecute is not ours, it's

not myself and BILLY, it is going to be the

DPP.

All they do even then, is they recommend.

Yes, they recommend. But I'm saying our role

in the matter we made clear to them, that this

report is not given to me so that I can make

a decision, we would submit it to the relevant

DPP office, who would take it, and we were

merely guiding that investigation and

assisting them. As I said, we had continuous

10
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INNOCENT KHUBA

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA;

Director would want to see or get an update on

all the high-profile cases.

Maybe before you proceed, all that you wanted

to do with this new information was to make it

part of the report? 5

Yes.

It was not like that information would have

influenced you to change the report?

To tell you that straight/ by that time I had

not yet - you see, there is a difference 10

between updating new evidence in terms of

saying what its impact is, and also the issue

of ...

... of saying how does it get you to a

conclusion. 15

Yes, for me I was typing stuff in. I had not

yet started with the issue of saying: What is

the value of this, what is not the value of

this, how does it impact and how does it not

impact. I want to say that it was material to 2 0

the investigation, but I had not yet started

with it. Because I got a request to say the

ED wanted to get an update on the case, what

I did, if I'm not mistaken, I emailed the

report to MR SESOKO to give the report to 25
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INNOCENT KHUBA

'•)€

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

o

ROBERT McBRIDE, for his attention, so that

when I met with him he would be well aware of

the facts of the case. That report I gave him

was not a signed report, but it was a copy -

it might be the old one that I sent to the

DPP. I can't remember which one, but it was

a report about the Rendition. Of course it

had an update in terms of ...

But it was not the one you handed over to

MOSENG?

Mmm?

I'm saying when you say it was not the signed

one, the one that you handed over to MOSENG

was signed?

It was signed. I signed that one. It was not

the signed one, it was a soft copy, and that's

why I had to email it. But I cannot really

say how many statements were updated, because

by that time I had not yet finalised them,

because I had the challenge that I spent most

of the time without being in my office, and my

office was not meeting the strategic

objectives. Even though I was running up and

down with the issue of investigations, I was

still expected to meet the strategic targets

10

15

20
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INNOCENT KHUBA

MR JULY:

D
MR KHUBA:

were to review that/ would you have changed

it/ the answer is simply no. But because you

have people who are giving you inputs to say:

This, that and that. And when a person with

a prosecutorial background says: Can you 5

prove that, as an investigator you start

thinking that you can be a seasoned

investigator, but when you come to how you

weigh evidence . . .

But, Mr Khuba, didn' t you guys discuss the 10

fact that: We are now discussing a report

which has been submitted to the NPA as the

final report, and the reason why it went to

the DPP in GAUTENG was for him to determine

whether to charge or not to charge - did you 15

at one point discuss that?

No, that was never part of that. But you see,

my understanding of it is that some of the

answers would never emanate at the time when

things happened, but long after that, because 20

you start to understand your boss better.

Because when I started to deal with him on

certain matters, I said: Wow. I think there

was something that I said off the record, to

say: If you ask me whether he was suitable 25
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO.: 6588/2015

In the matter between:

ROBERT MCBRIDE Applicant

and

MINISTER OF POLICE First Respondent

CONFIRMATORY AFFIDAVIT

I, the undersigned

MOSES DLAMINI

do hereby make oath and say:-

1.

1.1. I am an adult male employed in the position of Director of

Communications and National Spokesperson at the Independent Police

w
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Investigative Directorate ("IPID") situated at City Forum Building, 114

Vermeulen St, Pretoria.

1.2. The facts herein contained herein fall within my own personal knowledge

and are, to the best of my belief, both true and correct unless the context

indicates otherwise.

2.

I have read the replying affidavit of Mr. Robert McBride, and confirm the correctness

of its contents insofar as what is stated there concerns me.

MOSES DLAMINI

Thus signed and sworn to, before me, at PRETORIA on this the day of JUNE

2015, by the Deponent, who has acknowledged that she knows and understands the

contents of this affidavit, that she has no objection to taking the prescribed oath and

that the prescribed oath is binding on her conscience.

COMMISSIONER OF OATHS
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Fw: Emailing: RESPONSE TO QUESTIONS POSED BY IPID - MAJOR
GENERAL SHADRACK SIBIYA
Innocent Khuba io- Louisa Temo 2015/05/20 09:58 AM

o

— Forwarded by Innocent Khuba/Llmpopo/IPID on 2015705/20 09:53 AM —

From: "Anthony Moslng (A)" <amaslng@npa.gov.za>
To: "IKhub3@lpid.gov.2a" <IKhuba@lpId.gov.za>
Cc: "Billy BT. Moeletsl" <bmoeletsi@npa.gov.za>
Date: 2014702/28 09:46 AM
Subject: RE: Emailing: RESPONSE TO QUESTIONS POSED BY IPID - MAJOR GENERAL

SHADRACK SIBIYA

Dear Mr Khuba, in light of the fact that the matter has been referred to the DPP of South Gauteng
for decision, you are requested to file this evidence in the docket which is presently with the DPP
SG and in future forward any additional evidence or other matter directly with him. Kind regards.

A MOSfNG
HEAD: SPECIAL PROJECTS DIVISION
OFFICE OF THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
NATIONAL PROSECUTING AUTHORITY
REPUBLIC OF SOUTH AFRICA

TEL:
MOBILE:

+27 128456366
+27 847388076

From: IKhuba@lpld.gov.za [mailto:IKhuba@Ipid.gov.za]
Sent: 28 February 2014 08:53 AM
To: Anthony Mosing (A)
Subject: Fw: Emailing: RESPONSE TO QUESTIONS POSED BY IPID - MAJOR GENERAL SHADRACK
SIBIYA

O
— Foiwartfad by Innocent Khuba/Llmpopo/IPtD on 2014/02/28 0B:S1 A M —

From:

To:

Date:

Subject:

Matthews Swoko/NorthWesl/lPID

Innocent Khuba/Umpopo/IPID@IP1D

2014/02/27 12:56 PM

Fw: Emailing; RESPONSE TO QUESTIONS POSEO BY IPID- MAJOR GENERAL SHADRACK SIBIYA

Matthews Sesoko
Acting CHtef Director: Investigation & Informd'ionM anagement
Independent Police Investigative Directorate
Private Bag X941 Pretoria, 0001
City Forum Building, 114 Madiba (Vermeulen) Street. Pretoria. 0002
Tel: (012) 3g9 0048
Fax:(012)399 0196 .
Fax2email: 0866301019
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Cell: 0836328749

Forwarded by Matthews Sesoko/NorthWajt/tPID on 2014TO2/27 12:53 PM -

From:

To:

Zc.

Date:

Subject:

rthlamo Mahiblla/HeadOff CA/IPID

MaHhews SesoKo/NDrthWest/IPIDffllPID

Nomkhosi Nelslanda/HeadOffice/IPIDQIPID. Grace Shuma/HeadOffice/tPID@IPID

2014/02/27 12:45 PM

Fw Emalling: RESPONSE TO QUESTIONS POSED BY IPID • MAJOR GENERAL SHADRACK StBIYA

FYI

— Forwarded by Tshlamo MahibHa/HBadOffica/lPID on 2014/02/2712 44 PM •

From:

To:

Data

Subject-.

*GP:DPC DPCI Secretary" <fjpdpctee<;?3>58ps <jov.xa>

<TMahiblUi(3!ioid.aov,za>

2014/02/26 02:23 PM

Emafling. RESPONSE TO QUESTIONS POSED BY IPID • MAJOR GENERAL SHADRACK SIBIYA

«CCF2O140226 00007. j p g » Go «CCF2O14O226_O0008. j p g » od
«CCF2Ol'10226jO0OO9. j p q » afternoon

O II erewith atCached documents for your information as pec attached request
from Mr Khuba.

Respectfully

MAJOR GENERAL SM SIBIYA
Provincial Head: Directorate for Priority Crime Investigation
GAUTENG

PEARL ANGEL POMUSER
OFFICE EXECUTIVE : OFFICE OF THE PROVINCIAL HEAD: DPCI: GAUTENG
Tel +27 11 373 3300 : Fax: +27 11 373 3341 : Cell: 071 481 2536
17 Diagonal Street .• JSE Building : Third Floor : Johannesburg
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A good head and a good heart are always a formidable combination - Nelson
Mandela

• on Thu, 13 Feb 201417:15:59 +0200 <lKhuba(5}lpld,oov.za> Message from —

epdpcisec(5!sans.eov.za> "GP:DPC DPC1 Secretary1

warning statement

To:

Subject:

Good day General

Attached please find the questions for the purpose of a warning
• statement as discussed with Mr Sesoko

Kind Regards

I H KHUBA

O

Confidentiality and Disclaimer

This e-mail transmission, including the attachments (hereinafter collectively referred to as this e-mail)
contains information that is confidential and subject to legal privilege intended only for use by the
Individual or entity to which it is originally addressed. Access by anyone else is unauthorised. Ifyou are
not the intended recipient or a person responsible for delivering this e-mail to the intended recipient, be
advised that you have received this e-mail in error and you must delete this e-mail in its entirety
immediately. Any unauthorised disclosure, dissemination, reliance, use, interception, alteration,
tampering or any other form of corruption of this e-mail or any part hereof is strictly forbidden. E-mails
cannot be guaranteed to be secure or free of errors or viruses. As such, NPA adviseyou to carry out your
own virus checks, as neither NPA nor the sender accept any liability whatsoever, arising from this e-mail
or for any consequence of its use or storage. No stated, tacit or Implied view, opinion, advice or position of
the sender necessarily represents that of the NPA. If verification of this e-mail is required, please request a
hard-copy version on an official letterhead of the NPA. Copyright in tills e-mail is and remains vested in
the NPA and/or in the sender. NPA fully reserves the right, without notice, to monitor outgoing and
incoming e-mail and other transmissions or communications on, in, through or by means of its e-mail and
telecommunications systems.

The National Prosecuting Authority of South Africa
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ZHNOCGMT KJTOBA

MR JULY:

MR KHUBA:

m>o

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

save them separately so that I can cover

myself to say: The old report looks like

this, the one that I updated looks like this.

And the computer tells me exactly when last I

updated it, and when you compare the two you

can see what updates there were. So the

report was sent. Let's come to the crucial

part.

Why don't we ...

.. . eat? I think you would want energy.

THE INTERVIEW ADJOURNS FOR LONCH

THE INTERVIEW RESUME?

We are back now.

Before we closed, I indicated that I was

coming to the important part.

Yes.

The important part was when all this new

evidence had been gathered I then sent an

email, and the email is dated 28 February

2014. In that email I requested ADVOCATE

MOSENG, to say: There is statement that has

been brought by SIBIYA, and I would want to

attach it. In other words, I wanted to attach

the evidence that I had, and everything,

because he now had the original docket. Then

10

15

20

25
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INHOCENT KHUBA

mo
MR JULY:

MR KHUBA:

in his response he said to me: The docket is

no longer with me, the docket is in GAUTENG,

try to make an effort to get the docket or to

go and attach the evidence that you have. I

said: Okay, it's fine. By that time I had 5

already started with the process of updating,

because when I get stuff I update. I was

updating the report in terms of the new stuff

that had arrived.

I think on 3 March McBRIDE started, if I'm not 10

mistaken. I just heard that, but the fact

that he was the successful I knew long before

that, but I think it was around the end of

February when the DA made some noise that:

This person is not suitable. 15

Yes, I remember. He started late.

I was not sure that he was going to come#

because the way was so rife, I never thought

it would go through Parliament. But I later

heard that he was starting with us, and on the 20

3rd I think he came and started with us. What

happened, is I did not see him when he

started, because I went back to LIMPOPO. I

received a call - and I cannot remember when -

from MR SESOKO, to say that the Executive 25
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S July/lriP

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

INNOCENT KHUBA

Director would want to see or get an update on

all the high-profile cases.

Maybe before you proceed, all that you wanted

to do with this new information was to make it

part of the report?

Yes.

It was not like that information would have

influenced you to change the report?

To tell you that straight, by that time I had

not yet - you see, there is a difference

between updating new evidence in terms of

saying what its impact is, and also the issue

of ...

... of saying how does it get you to a

conclusion.

Yes, for me I was typing stuff in. I had not

yet started with the issue of saying: What is

the value of this, what is not the value of

this, how does it impact and how does it not

impact. I want to say that it was material to

the investigation, but I had not yet started

with it. Because I got a request to say the

ED wanted to get an update on the case, what

I did, if I'm not mistaken, I emailed the

report to MR SESOKO to give the report to

10

15

20
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5 July/IPID
INNOCENT KHDHA

MR JULY:

MR KHUBA:

MR JULY;

MR KHUBA:

O

ROBERT McBRIDE, for his attention, so that

when I met with him he would be well aware of

the facts of the case. That report I gave him

was not a signed report, but it was a copy -

it might be the old one that I sent to the

DPP. I can't remember which one, but it was

a report about the Rendition. Of course it

had an update in terms of ...

But it was not the one you handed over to

MOSENG?

Mmm?

I'm saying when you say it was not the signed

one, the one that you handed over to MOSENG

was signed?

It was signed. I signed that one. It was not

the signed one, it was a soft copy, and that's

why I had to email it. But I cannot really

say how many statements were updated, because

by that time I had not yet finalised them,

because I had the challenge that I spent most

of the time without being in my office, and my

office " was not meeting the strategic

objectives. Even though I was running up and

down with the issue of investigations, I was

still expected to meet the strategic targets

10

15

20
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5 July/IPID
J7.O3.15 INNOCENI KHUBA

as per the strategic plan. So when I went

back I concentrated a lot on doing office

work, checking cases, and making progress.

I sent that report. After I sent that report

I got a call to say that the ED would want to 5

meet with me. Then after that I went to

PRETORIA. 1 can't remember the date, and I

need to verify the date with my diary or log

book. I went to PRETORIA and met with the ED.

When I met with the ED there was no-one else, 10

it was me and him. That was my first meeting

with him. The first day I met with him,

because I met him again for a second time, but

the first day what I did was to explain to him

exactly what I explained to him in terms of 15

the processes from the beginning to the end:

how I received this case, how I investigated

this case, and what happened, until the

conclusion. There was nothing about anything

except for me to brief him. After I briefed 20

him, he said: Okay, we are going to meet

again. I left his office and went through to

MR SESOKO. At that time MR SESOKO was at

home, somewhere in KEMPTON PARK, because we

were supposed to have an investigator's
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S July/lPIO

?1 01.15 INNOCENT KSUBA

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

o

MR JULY:

MR KHUBA:

meeting - what do they call it - a meeting

between the Secretariat and IPID around

BOKSBURG. What do you call this, is it called

BIRCHWOOD hotel.

Oh, yes, on the EAST RAND? 5

Yes, on the EAST RAND.

I know about that.

I was staying at CITILODGE, just before the

airport, when you come from PRETORIA. I was

staying around that side. I firstly went to 10

MR SESOKO and I briefed him. I said: Mr

SESOKO, I had a meeting with the boss, and the

boss wanted me to brief him about the case.

After I indicated to MR SESOKO what happened,

I went back to the hotel and the following day 15

we had to meet. I think it was a continuation

of the briefing, because MR SESOKO did not

call me. At that time I did not even have his

number. I received a call from MR SESOKO to

say that we are going to meeting again. 20

After leaving the hotel I went straight to

PRETORIA to meet with McBRIDE, as well as

the. . .

This is now the following day?

I think it's the following day. I met with 25
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McBRIDE and I met with SESOKO. There was a

third person, and I think that person would be

very critical to interview. There was a third

person, a white guy, who took over from me

when I was doing the investigation of CATO

MANOR, because after I was like threatened, I

V) was told the police as well as SSh came and

did security and what-what, and when they

checked the numbers and everything they said:

Your life is in danger, leave now. So they 10

brought him in. Then that person, when we met

- we were meeting with him because he had to

give a briefing on CATO MANOR. I had to

continue with the briefing on this one of

Rendition, because the previous day's briefing 15

sr\ I'm telling was me just flowing with what

happened. Now, on the second day if I'm not

mistaken he started with MR GLEN ANGUS of

MPUMALANGA. He gave a briefing in terms of

what happened at CATO MANOR. His briefing did 20

not really take very long, but it was also

detailed. He gave an indication of: This is

the stage, this is what happened, waddah-

waddah. Of course there were some questions

that were asked, but after he briefed then it 25
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came back to me.

We started to look into - I think he asked

questions in terms of the investigation

itself. I think one of his main concerns was

basically to say: Are you people not supposed

to be independent on the issue of robbing

MOUKANGWE, to say are you not supposed to be

independent, so there is this person of Crime

Intelligence. But I also indicated: You

know, I am just telling you this, because I

feel that you are head of the department now,

and many people do not know about MR MOUKANGWE

because he is a person who was operating from

- he was not supposed to be known. I think to

answer that one, that's why he did not sign

the report, even though he had an input in the

report. But for me that was a person who was

supposed to stay in a wallet. So I involved

him, but it was not some person who was really

supposed to be known as such. I explained to

him what happened, even though we are supposed

to be independent. But I got an instruction.

I got an instruction from the former Acting

Executive Director that I needed to cooperate

and work with him. From that part I briefed

10

15

20

25
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him on the new evidence, to say: We got this

new evidence, and this is the evidence,

without explaining further to say what its

impact was on the case, even though MR SESOKO

and him were sometimes asking: What is the

value of this evidence, I indicated it. For

example, when we talked about SIBIYA, I said:

With SIBIYA there is corroboration that points

to the fact that he knew about this, he was

involved. Somebody said he also assaulted.

But I told them that the new evidence was

really kind of bringing a spin off to the

first evidence, on the basis that we cannot

really connect him in terms of him being

there. Because the tower shows him being in

PRETORIA at the exact time when the witness

says he was in DIEPSLOOT.

I also got another number for MAJOR GENERAL

SIBIYA, which I got through the underground.

I checked the number and all the numbers did

not show that they were there - that they were

at DIEPSLOOT. But I had a discussion, because

whenever I have a challenge like this I tend

to talk to people, to say: Is it possible

that a person can be there, and can use a

10

15

20
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phone and leave it with someone? That

possibility you can't rule out, more

especially when you deal with the police. And

this brings up the part that when I was

consulting with ADVOCATE BALOYI - because I

consulted* because he said to me he would want

to prosecute SIBIYA, even though at first he

said he did not want to prosecute DRAMAT, he

just wanted to prosecute - he said: I've

checked this document, I think I want to

prosecute. So he had a challenge to say:

These records, where you are saying SIBIYA was

not there, when I check the expert who did

this report it does not say much. I indicated

to him that even the cellphone record

indicated the tower, and this tower is right

at SUNNYSIDE, it's right in PRETORIA, whereas

in DIEPSLOOT the towers are 1, 2 and 3.

Because I had the 205 of these other people

and it shows the towers. Those towers are not

related to the towers that coordinate the

course of SIBIYA. When I took the two, my

challenge was, was it possible that SIBIYA

could have left the phone with somebody and

generated some calls, and if he knew that the

10

15

20

25
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MR JULY:

MR KHUBA:

mo

operation was illegal, there was a

possibility. But my question was: How

possible is it that I can win this case, most

especially if you present this. The defence

attorney is going to tear you apart, to say: 5

How can you make a point out of

assumptions? I had a challenge with that. So

I indicated, to say: My biggest problem is

that this part of the evidence here is really

a challenge. 10

But isn't his presence there corroborated by

a number of witnesses?

Yes, it's corroborated by a number of

witnesses. That's why I want to tell you,

more especially when you deal with reports, 15

because SESOKO is more of a legal person than

myself. I'm an investigator, and I know the

law relating to investigations. He had been

a prosecutor for a long time, so he was able

to raise questions about certain things, to 20

say: What about this, what about that, what

about that? We had a discussion, but most of

the discussion did not take place in the

presence of the ED. But the ED raised a very

crucial question, to say: Where was crime 25
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committed. 1 think he asked that, he said:

Where was crime committed? Who are these

people who are involved. He said he is not a

legal person, but he just wanted to know where

a crime was committed. So even though we did 5

j not answer this question there, when we went

WV~"\ to check the report, because we had to come up

i with a final one, based on the new evidence.

Either way I had to include the new evidence.

There were a number of questions he asked, but 10

I cannot remember the detail of this

and that, and that. What I remember is he

said: When was the crime committed, was it

committed when these people were searched for,

when these people were arrested - there were 15

; _^ a lot of issues that we debated regarding that

~~ issues, because we had to check where crime

was ...

MR JULY: Is the crime not that here the crime starts -

you can have a number of activities ... 20

MR KHUBA: ... that complete the crime?

MR JULY: ... that complete the crime. Assault would be

an activity which is committed on those people

who were assaulted, but when something happens

with my knowledge, I know that there are 25

RJM-1138



S July/IPID
23.C4.15 INNOCENT KHUBA

m>

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

went to JOHANNESBURG.

Yes.

To the office of the DPP, SOUTH GAUTENG.

Yes.

What was your reason for going there?

It was because when we discussed on the 6th,

he asked where the docket was.

Who asked?

It was McBRIDE. I told him that on the docket

I couldn't get information, because I had

already sent an email on the 28th. The docket

was with the DPP, GAUTENG, and I was given the

name of the person, and they said it was

ADVOCATE VAN ZYL. I indicated to him that I

was looking for the docket from the previous

advocate who was dealing with the case,

ADVOCATE MOSING. Then he indicated: If you

still have that evidence, you still have to go

and collect the docket.

The question was where? Because the following

day there was a very important summit which 1

was supposed to attend near BOKSBURG. But we

said no, we were not going to attend. We were

given an opportunity to say: Don't attend, go

straight. On the issue of ANGUS - I don't

10

15

20
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MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

him that the guy from the telephone records

gave me something, but he still had something

that he had not given me. He gave me the

report between the docket being sent to MOSING

and the docket being collected from JOBURG.

But he said it was not complete, he still had

something that he wanted to iron out, so let's

pass by. We went there, and then he gave me

the record, including the disk that I gave you

of the cellphone records. He gave me

everything, and then we packed it, and we went

straight to McBRIDE. I think he wanted the

one report. We went and briefed him, while we

were having this .. .

So you went to ...

Yes. When we briefed him, I never opened my

mouth. It was ANGUS who was talking.

That now we have the docket?

Now we have the record, and this is it. It

was fine. After that ...

Did you give him the docket there, or did you

take it to the office?

No, I took the docket to the office. In fact,

after we got all the files, we removed them

frcm the hired vehicle and put them into my,

10

15

20
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MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

vehicle. Because we first arrived at the

hotel - they gave us the record, and after

that we drove together, but in different cars,

to the venue. We arrived at the venue, we

found him and then we briefed him. After we 5

briefed him - and he was the one who was doing

the briefing, which was quite okay, and I

never said much - from there, that was when we

started with that process that I told you

about. 10

After, now the record is in the office, you

take it to McBRIDE's office?

The docket?

Yes.

No, the docket firstly went to SESOKO. When • 15

we were at SESOKO's office, we started to do

the updates, and we opened the docket and did

this and that, and that, and there were

continuous - most of the meetings, in

terms of the report, were not done when I was 20

there.

When you looked at those warning statements,

in your view did they warrant the change of

the report that was given on 22 January?

Probably the question should be: If you alone 25
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MR JULY:

MR ANGUS:

I'm very honest about that.

Then we went up to SESOKO's office, but it was

very uncomfortable because they were not

really speaking to me either, and I felt very

much like the outsider. When we got to the

office, they were saying that they don't

understand. I said: Look, guys, with all

respect ...

You went to SESOKO's office?

Yes, me, SESOKO and KHUBA. Now they were

saying to me that they don't understand. I

said: Look, I don't understand either. The

boss called me, I had to be here this morning

at 8:00, I'm here, he told me I must go with

you guys now and have a look at what is going

on. I told them straight, and said: I'm

uncomfortable about this, and I really don't

want to get involved in this. I don't know

what it's about, I don't know, but why must I

be second-guessing your work, is there

something that is wrong, or whatever? They

were saying no, and this and that, they were

still busy with the investigation, they've

still got to do this, there was something about

the plotting that needed to be done, the

10

15

20
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Analyst Notebook, and all of that type of

stuff.

Now, I know Analyst Notebook, and I know how

those things work, and everything. I said:

Okay, it's fine. They said the next morning 5

KHUBA was going to go to the service providers,

and he was going to go and collect the

information of the plotting of the cellphone

numbers, and all of that stuff. I said: No,

that's fine, let me go with you, because what 10

else am I supposed to be doing now?

The next morning - by chance we found out that

we were staying at the same hotel near the

airport, a TOWNLODGE or CITILODGE because the

conference was in that direction. So I didn't 15

speak to them for the rest of the day, I left

head office and went to the hotel and

carried on. The next morning, just after

breakfast, I met KHUBA outside, and I went with

him in his car. We went to a place somewhere 20

in JOBURG - I don't even know where it was. On

the way there in actual fact we didn' t even

talk about the case, that I can recall. He

spoke about how Analyst Notebook works, and

this and that. I didn't want to cut him short,
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MR JULY:

MR KHUBA:

the draft, check if you are happy with

whatever we have done. But I also need to be

very clear on this thing. McBRIDE never said

to us: You need to clear this person or not

clear them. I think he would have been

committing a serious mistake, because by then

we were not really - he would just make input

on certain things. I still remember the other

thing, that when we discussed with MR SESOKO

the recommendation on the three ...

How was he making those inputs? Let's say you

give him the draft, he takes the draft, he

goes and reads it - was he making notes?

Yes, he was making notes. Sometimes he used

to make notes, and the majority of those were

spelling - he used to check little spelling

mistakes, the spelling and how things are

presented. But most especially on the

spelling, he was very strict on that. When we

were doing this report, there was also an

issue about the assault. I remember I still

discussed this assault with MR SESOKO. I said

to him: Look, Mr SESOKO, this issue of

assault, really can we look into it and check

whether we can advance this assault as a

10

15

20
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with, most especially the spelling part. In

terms of the evidential part I cannot really

remember and cannot say. If the other person

comes - because when we dealt with this

report, there was MR ANGUS. He may shed some 5

light on that. But what I still remember,

there was no time, and I'm still repeating.it,

because I really do not - if there is one

thing that can put me in trouble, and I was

telling my wife about it, the one thing that 10

can put me in trouble about this thing is when

I lie about it. Because I didn't do anything

wrong, but once I lie about it then there is

something wrong with it.

The issue is there was not even a single time 15

__ where McBRIDE said to me: Change the report

^~ to suit DRAMAT. He might have made inputs, he

might have queried how things were done.

Sometimes the issue - most especially the

issue of having a CRIME INTELLIGENCE member, 20

he had a concern about it to say: Are you

people not independent? We indicated to him

that we are independent. He said: How did

you involve a CRIME INTELLIGENCE member in the

investigation? But I cleared that, and I told
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I HUMBUUNI INNOCENT KHUBA with ID number 7205025194083 residing at 96 Hans Van

Rensburg with the fallowing contact numbers 0847022741 and 015 2919800 state here under oath

In English that.

I am a male person employed by the Independent Police Investigative Directorate In Limpopo with

the rank of a Chief Director. I am responsible for the Provincial Office and have policing powers

conferred to me by the Minister of Police.

On 23 February 2015 I received a call from a person who introduced himself as Advocate George

Bafoyl from Director of Public Prosecution. He Indicated that he is dealing with DIepsloot Cas

390/07/2012 and he would want to talk to me about the evidence In the case. We discussed the

evidence of case over the phone including evidence against General Slbiya and General Dramat He

said that he had studied the dockets without the use of the so called new or old report because he

wanted to gain proper perspective of the evidence without being Influenced by the report. He told

me that with the available evidence and the absence of the key witness Col Madllonga, there Is no

way that he will be able to prosecute General Dramat He requested me to e-mail him the so called

old report on rendition case as he only heard about it In the media.

On 03 March 2015 I went to Advocated Gorge Baloyl's office accompanied by Mr V Maoka of legal

Services. Upon our arrival we greeted him and I discovered that Mr Maoka and Advocate George

know each other. We then discussed the evidence In the case including evidence against General

Slbiya and General Dramat He Indicated that he thinks that there is a case against General Dramat

and General Slbiya despite Mr Maoka's opinion on the evidence at hand against the two Generals.

We then Informed him that 1PID can only make recommendation but he has to make final decision

on the matter.

4.

On our way out Advocate George Baloyi said that in situation like this, it is very difficult but one had

to bite the bullet He promised to send guidelines for further investigations including interpretation

of cellphone records by the service provider. Since then I have not yet received any guidelines from

him.

That is all I can declare.
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I know and understand the content of this statement.

I have no objection In taking the prescribed oath.

I consider the prescribed oath binding on my conscience.

O

I swear that everything I said Is the truth, so help me God.

SIGNATURE OF DEPONENT: ~*A "'~~~

PRINT SURNAME AND INITIALS:.

DATE:

/c

\J) I certify that the above statement was taken down in my presence and the deponent acknowledges
that he/she knows and understands the contents of this statement. This statement was sworn/
confirmed before me and the deponent's signature was put In my presence.

DATE:.

TIME:

PLACE:

COMMISSIONER OF OATH:

NAMEANChSURNAME:

RANK:

IPID

POUCE INVE
DmECTORATE

2015 -03- 2 3
PRIVATE BAG X941

PRETORIA
o
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SWORN AFFIDAVIT

I, the undersigned

PULE VICEROY HILLARY MAOKA

do hereby state under oath and say:-

On the 3 March 2015,1 accompanied Mr Innocent Khuba, the Provincial Head
for the Limpopo Province of the IPiD and the Investigator of the DiepsTWot
CAS 390/07/2012 to the offices of the DPP, Pretoria in order to meet'-
Advocate George Baloyi.

2.

The purpose of the meeting was that, Advocate Baloyi wanted to discuss the
Diepsloot case with Mr Khuba as the investigator.

3.

. -if

The reason I accompanied Mr Khuba was to understand and share in the
discussion because of my prosecutorial background.
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4.

Discussion ensued about our views regarding who must be charged and on
what charges. Mr Khuba and \ made it clear to Advocate Baloyi that we stand
by our recommendations.

5.

He Indicated to us that the view of his "Boss" (the DPP), is that Lt. General
Dramat must also be charged because, as the head of the unit, there is no

( 3 way that Dramat could not have known about the conduct of Maluleke and
others. We were surprised by the sudden turn of events, because on the 23
February 2015, Advocate Baloyi informed Mr Khuba that based on the
evidence he was not going to prosecute Sibiya and Dramat.

6.

I told Advocate Baloyi that although It his prerogative to decide, the decision to
charge Sibiya and Dramat, was based on speculation and suspicion.

7.

I canvassed with him the fact that Madilonga (the deceased witness)
statement is inadmissible because it is not a dying declaration. Further, that
reliance on the phone records proves nothing other than that there was
communication between the Beitebridge border post telephone numbers with
the cell phone number belonging to Dramat.

8.
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Regarding the SMS' report, I brought to the attention of Adv. Baloyl that, it Is
my view that there is no evidence that Dramat is or was aware about the
contents of the success reports, however, in the case of Lebea, there is
stronger evidence to the effect that he was aware about the contents of the
success report due to the fact that Lebea had acknowledged one report. As a
result, should a decision be made to charge Dramat, based on the success
report, it follows that Lebea must also be charged. In fact, In the case of Lebea
there was strong proof that he received same. I also brought to the attention of
Adv. Baloyi that this case was similar to the case of Major General Booysen.
Further, the fact that Sibiya sent SMS' to both Lebea and Dramat, which was
the DPCI's mode of communication does not prove anything or suggests any
impropriety.

Regarding the meeting held at DPCI Head office in Sitverton, there are
conflicting statements about whether or not Dramat was present. Further, that
whatever Dramat may or may not have said does not in any way suggest that
he knew that the operation was conducted illegally or that the illegal operation
had his blessings.

10.

Interestingly, Advocate Baloyi made the same observation that it would seem
the crime intelligence police falsely implicated Sibiya whilst they knew that the
actions of Maluleke were unlawful, referring to a statement by one of the
witnesses.

11.

Advocate Baloyi told us that he wanted to consult with his DPP (Adv
Mzinyathi) and left us in his office. On his return he told us that they have
decided that Dramat must be charged and that we will have to bite the bullet.

RJM-1150



12.

I requested Adv. Baloyi to send us a minutewith his instructions indicating
which investigations he still wanted to be conducted further. To-date we have
received nothing despite an e-mail by Mr. Khuba reminding him of same.

13.

I was surprised to leam from City Press that Advocate Mziyanyathi, stating
£ that there are few things to be followed up. However, to-date still we have
O Q received nothing from his office.

DATED AT PRETORIA ON THIS THE 23 MARCH 2015.

ANM^ >JU

DEPONENT

, „ I certify that the deponent has acknowiedged that he knows and understands the
\J contents of this affidavit, that he has no objection to the taking of the prescribed oath

and that he considers this oath to be binding on his conscience.

Signed and sworn before me at PRETORIA on this the 23 March 2015.

COMMISSIONER OF Q

NAME ANQ^iJRNAME:

RANK:

frftft^N

Business Address:
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Director of Public Prosecutions
Gauteng Local Division

NATIONAL rXOStCUTIMS AtmiOMTr

Reference Number 9/2712(2014/236)
Enquiries: Ms C Riba
Telephone number (011) 220-4000

23 April 2015

The Acting Executive Director
Independent Police Investigative Directorate
Private Bag X941

Pretoria

0001

BY HAND: Mr G Angus

RE: RENDITION CASES: D1EPSLOOT CAS 390/7/2012

1. The following furthor investigation must be done before a decision can be

taken:

I.

II.

III.

An expert analysis or the cell-phone data In respect of Major

General Slbiya In relation to tha allegation by witnesses that Maj

Gen Sibiya was at lha scene of the crime whera the victims were

assaulted and In Fourways where a meeting was held on 5

November 2010 about Ifm operation. The same applies for the

operation conducted on 23 November 2010 aa well as the "braai* at

Silverton on 25 January 2011.

A transcript of SMS messages sent ar received by Lt Col Maluleke,

Maj Gen Lebeya and Lt General Dramat during the period of the

operations must ba obtained.

The call phone records of Col M Polelo for 26 January 2011 must

be obtained and his location must ba established during the alleged

braal. The position or location of Lt General Dramat must also be

established. See in this regard A.6H; A 69; and A.79.

JuaMco in our laclaly, ic lhal peaplo can llvo In froodom and security
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IV. Chain statements regarding the success reports sent to Ll General

Oramal to establish proof of receipt and knowledge or the content

thereof must be obtained.

V. The annexures referred to In Willem Caral Slepnanus Vorster. A50,

must be attached to his statements.

VI. Death certificates of all suspects allegedly killed by the police and a

copy of the transcript of the court proceedings In Zirnbabwa against

Gudi Duba who was allegedly sentenced to life Imprisonment.

VII. Tha relevant Department of Homa Affairs directive (that Is, the so-

called amnesty document) as II applied to Zimbabwean nationals

during the period of arrest and deportation of (hs suspects by the

police.

Vltl. The Integrity Management Unit (IMU) file compiled by 0/W/O

Ntlhamu (A.B0).

IX. A sworn statement from tntsrpol about whelher or not they were

approached or consulted by the SAPS regarding the suspects

being wanted for any crime.

X. A statement from the prosecutor who dealt with the AHerfdgcvilla

cases against tha accused regarding their withdrawal. According to

A.7Q and A.72 Li Col Maluleke had a discussion with the

prosecutor. The relevant docket must also be obtained.

XI. It must be established which car/a MaJ Gen Slbiya used in his

official capacity during tha relevant times. Description and colour is

required.

XII. A copy must be obtained of all the pholos In possession of

Emmanuel D Mkasibe (A.6B).

XIII. According to W/O P Jawuke (A.5) a3 well as D Campbell (A.6) a

case docket was opened against them for attempted murder or

wanting to kill Maj Gen Sibiya. This was the result or their refusal to

take part In the harassment and/or disarming of Col Ximba. The
Guldod by {he Constitution, wt In Ilia National Protocoling Authority

onturo jvttlea for lha victim* of crlmD by prosecuting without fear
favour or preludiea and oy working with our pulnarn and iho nubile 10

jolvo and pfovant crime
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CAS number of this dockal must be obtained and the docket must

be submitted to this office for perusal. The I/O In this matter was Lt

Col Lebeya who must also submit an affidavit In this regard. See

A.6.

2. Tha matter must ba regarded as urgent and tha Investigation must he

completed on or before 12 May 2015.

3. The police docket CAS 390/7/2012 a eHached, but must be returned to this

office together with Ihe required Information.

iBERTS SC

ITY DIRECTOR OF PUBLIC PROSECUTIONS
GAUTENG LOCAL DIVISION. JOHANNESBURG
TF

Guldfld by the Conslltutloa. wo In tho National Prosocullnn Authority
unsure jutlica for lha wlcUmi af srlma by pronecullng wllhoul fuar

favour or projudlce and by vroiklng with our parlnari and the public la
lolva and pravont crime
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The Independent Complaints Directorate (ICD) is an independ-
ent mechanism established to promote proper police conduct
and to ensure a transformed police service in line with the
spirit and purport of the Constitution. In an effort to ensure
that those police officers who do not uphold the rule of law
are held accountable for their actions, the ICD makes recom-
mendations as to how these officers should be dealt with, both
departmentally and criminally. As a result, the role of the ICD
forms part of the ongoing commitment to transform policing
in South Africa. This project had its roots in an agreement
between the ICD and the Institute for Security Studies (ISS) to
undertake a joint research project to, firstly, establish the extent
to which the police comply with recommendations made by
the ICD and, secondly, to make recommendations that would
address areas of non-compliance.

Researchers employed a triangulated methodology consist-
ing of both qualitative and quantitative approaches in order to
maximize the potential for meeting research objectives. The
sample for the quantitative component of the study consisted
of 573 case dockets of substantiated and closed cases lodged
with the ICD since its inception. The qualitative sample con-
sisted of 8 ICD provincial heads and 5 SAPS provincial com-
missioners {or senior officials delegated by them). A structured
questionnaire was designed to systematically extract relevant
data from the case dockets. Furthermore, two semi-structured
questionnaires containing open-ended questions were admin-
istered to the ICD Provincial Heads and the SAPS Provincial
Commissioners. The open-ended nature of the items provided
for the generation of qualitative data. Quantitative data was
statistically analysed using the Statistical Package for the Social
Sciences (SPSS), while Qualitative data was thematically
analysed.

Several findings were made with regards to the following:

n The relationship between the ICD and the police;
a The processes and procedures used by the ICD;
a The (lack of) resources at the disposal of the ICD;
B The level of police compliance; and
a The impact of ICD recommendations.

From these findings, recommendations aimed at the following,
emerged:

U Enhancing the independence and credibility of the ICD;
a Legislative changes aimed at addressing legislative defi-

ciencies in the ICD's mandate;
a Measures that will regulate co-operation and co-ordina-

tion between the ICD and the police;
a Regulations for the provision of regular inspections at po-

lice offices to determine the outcome and impact of ICD
recommendations;

a Measures for ensuring that, in the event of ICD recom-
mendations not being implemented, acceptable reasons
for non-comp'iance are provided;

a An ICD policy that sets out the conditions and circumstanc-
es for both the taking over of investigations from the police
and the referral of investigations to the police, including
the mon'toring of and reporting on such investigations;

B The provision of in-service training by the ICD at police
stations, inclusive of the sharing of information on the
purpose, structure and functioning of the ICD;

a Involvement of the ICD in the development of training
curriculum for the police and the provision of relevant
formal training (at po!ice training colleges); and

a Measures that will ensure that decisions made at discipli-
nary hearings resulting from misconduct cases are arrived
at objectively.

IV
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CHAPTER 1

The Independent Complaints Directorate (ICD) is an independ-
ent mechanism established to promote proper police conduct
and to ensure a transformed police service in line with the spirit
and purport of the Constitution. In an effort to ensure that those
police officers who do not uphold the rule of law are held ac-
countable for their actions, the ICD makes recommendations as
to how these officers should be dealt with, both departmental^
and criminally. As a result, the role of the ICD forms part of the
ongoing commitment to transform policing in South Africa (ICD
Strategic Plan 2007-2010).

This project had its roots in an agreement between the ICD
and Ihe Institute for Security Studies (ISS) during October 2006.
It was agreed to undertake a joint research project to, firstly,
establish the extent to which the police1 comply with recom-
mendations made by the ICD and, secondly, to make recom-
mendations that would address areas of non-compliance. The
project team was comprised of four representatives from the
ICD and two from the ISS. The ICD recommendations relate
to cases investigated against members of the police in terms of
section S3 of the Sooth African Police Service Act, 1995 (Act
No 68 of 199S) which makes provision for misconduct and/or
criminal offences.

This research proposed to develop a clear understanding of
the relationship between the ICD and the police and to examine
the processes and procedures used by the ICD to present their
recommendations relating to disciplinary or administrative ac-
tion, as well as recommendations pertaining to criminal matters
dealt with by the Directorate of Public Prosecutions (DPP). In
turn, the crux of Ihe study was to establish the general level of
police compliance and the impact of recommendations made by

the ICD. Consequently, it would be possible to identify potential
reasons for non-compliance; and to make recommendations that
would address areas of non-compliance.

As will be discussed in more detail under research meth-
odology, the research team initiated the project by developing
two sets of questionnaires: Form A (Annexure A) is aimed at the
gathering of data from ICD files and Form B (Annexure B) at de-
termining the relationship between the ICD and SAPS by either
interviewing their respective heads (or other senior staff) in the
provinces or requesting them to complete the questionnaire and
return it by fax or e-mail. This was followed by visits to Ihe nine
provincial offices of the ICD and physically working through the
relevant files.

The report is organised as follows: the rationale for the study;
contextualization of the study comprising of a delineation of
the mandate of the ICD, as well as an overview of international
practices and standards with regards to police oversight; the
study objectives; an outline of the applied research methodol-
ogy; presentation and discussion of research findings; recom-
mendations; and conclusion.

Subsequent to the compilation of this draft report, a round
table discussion on the report was held on the 2"* of October
2007. This was attended by all relevant stakeholders, includ-
ing inter alia the ICD, ISS, Open Society Foundation for South
Africa, the Office of the National Commissioner of the South
African Police Service, various Provincial Commissioners of
the South African Police Service, and various heads of the
Metro Police Service. Comments and inputs from discussants
were considered and where appropriate were included in the
final report.

Initially reference to the police wai limited to the South African Police Service (SAPS), but with the subsequent eitabliihmcr.t o( ihe Metropolitan Police Service IMPS't] the JaMr ,ve now
included in the general lerm 'police' or where reference ii nude to SAPS, unl«« explicitly e>cludn).
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RESEARCH RATIONALE

The ICD is concerned that, apart from resource shortages, defi-

ciencies within its legal mandate and procedural guidelines, as

well as poor ICD/police relations in some areas, may negatively

impact on its ability to achieve its constitutional object. This 'ob-

ject' is to ensure that complaints in respect of offences and mis-

conduct by members of the police are investigated in an effective

and efficient manner. For example, according to the ICD Annual

Report for 2004/200S, the ICD achieved a finalisation rate of only

44% of new cases of misconduct within 90 days against a service

standard of at least 80%. For 2005/2006, the finalization rate of

new cases of misconduct within 90 days was 73% against a serv-

ice standard of at least 60%. This inability to perform according

to set standards should also be seen against the background of a

growing number of misconduct cases that relate to poor service

delivery. Table 1 below gives an indication of the misconduct

cases the ICD had to deal with over a seven-year period.

Table 1: Misconduct Cases Relating to Poor Service Delivery

1999/2000

2000/2001

2001/2002

2002/2003

2003/2004

2004/2005

!' : • •« •.

1675

1707

2 066

2 601

3 716

3 407

2%

21.03%

25.9%

42.9%

•83%

2005/2006 2 855 •16.2%

Soutcnl imm the ICD Annuil Reports

In terms of the above table, the number of misconduct cases

related to service delivery increased dramatically between the

1999/2000 and 2003/2004 financial years. According to Bruce

(in Mistry & Lue-Dugmore, 2006:19), the percentage of miscon-

duct cases that relate to poor service delivery increased from

76.2% in 1999/2000 to 93% in 2003/2004. However, between

2003/2004 and 2005/2006 there was a significant decrease

in the number of misconduct cases that relate to poor service

delivery. Thus the numbers fell from an all time high of 3716

in 2003/2004, to 3407 in 2004/2005, representing an 8.3%

decrease. It fell even further in the following year to 2855, repre-

senting a 16.2% decrease. Yet, despite this significant decrease,

the number of reported cases of misconduct related to service

delivery in 2005/2006 was still significantly higher than reported

during 1999/2000 financial year.

Irrespective of whether the ICD investigate cases of mis-

conduct themselves or whether they refer it to the police for in-

vestigation, they can only make recommendations to the police

in terms of possible steps to be taken. Even the power to make

such recommendations is only a discretionary power. The leg-

islation also places no obligation on the police to either act on

the recommendation or to inform the ICD about whether indeed

any steps were taken. This position renders the ICD powerless in

all cases of misconduct where only disciplinary steps against a

member are required, with the exception of cases that relate to

the Domestic Violence Act (No. 116 of 1998).

It is therefore important for the ICD to determine the extent

to which the police do comply with their recommendations,

and to determine - in addition to deficiencies within their legal

mandate - what other factors negatively impact on their ability

to achieve their constitutional object.

RESEARCH OBJECTIVES

The research objectives of the project are described in the re-

search agreement as follows:

D to develop a clear understanding of the relationship be-

tween the ICD and the police;

a to examine the processes and procedures used by the

ICD to present their recommendations relating to disci-

plinary or administrative action, as well as recommen-

dations pertaining to criminal matters dealt with by the

Directorate of Public Prosecutions (DPP);

a to establish the general level of compliance by the police

with recommendations by the ICO;

a to evaluate the impact of recommendations by the ICD;

ci to identify possible reasons for non-compliance; and

n to make recommendations that would address areas of

non-compliance.
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CHAPTER 3

of the Stwcly

This section outlines the contextual framework in which the
study is grounded. This discussion will be confined to the
following:

D The ICD's mandate in terms of the legislative provisions

relating to its powers and obligations regarding criminal

F"""*S offences and misconduct by members of the police.
V J / n An overview of international practices and standards with

regards to police oversight.

Legislative Mandate2 of the Independent Complaints Directorate
(ICD) of South Africa

The legislative framework that provides for the establish-
ment and functioning of the ICD can be traced back to the
interim Constitution of the Republic of South Africa, 1993
(Act No 200 of 1993). According to section 222 of the interim
Constitution:

"|l|here shall be established and regulated by an Act of
Parliament an independent mcchan'sm under civilian control,
with the object of ensuring that complaints in respect of offences
and misconduct allegedly commilled by members of Ihe Serv"ce
nre investigated in an effective and efficient manner".

The only reference to the ICD in the 1996 Constitution of the
^ \ Republic of South Africa is in section 206 (6):

"On receipt of a complaint lodged by a provincial executive, an
independent police compfainls body established by national leg-
islation must investigate any nl'eged misconduct of, or offence
commilled by, a member of the polfce service In the province".

As a consequence of the above provision in the interim
Constitution, section 53 of the South African Police Service Act,
1995 provides for the establishment of an Independent Complaints
Directorate and its functions. According to section 53 (1) (a), "...
the principal function of the directorate shall be the achieve-
ment of the object contemplated in section 222 of the (interim)
Constitution". In order to achieve this object the Directorate is
given the following powers (section 53 (2) (a) - (c):

(a) "(The Directorate) may mem motu or upon receipt of a
complaint, investigate any misconduct or offence al-
legedly • committed by any member/and may, where
appropriate, refer such Investigation to the Commissioner
concerned;

(b) [The Directorate) shall mero mofu or upon receipt of a
complaint, investigate any death in custody or as a result
of police action; and

(c) |The Directorate) may investigate any matter referred
to fit] by the Minister or the member of the executive
Council" (own emphasis).

In addition to the above powers, the Executive Director of the
ICD may (in terms of section 53 (6) ib), (c) and (i):

(b) "request and obtain information from any Commissioner
or police official as may be necessary for conducting any
investigation;

(c) (i) monitor the progress of;
(ii) set guidelines regarding; and
(iii) request and obtain information regarding an investi-

gation referred to a Commissioner under (section 53
(2) (a) above) and

(iv) make recommendations to the Commissioner
concerned".

Subsection 8 of section 53 also obliges the National or Provincial
Commissioner (of the SAPS) to notify the Directorate of all cases
of death in police custody or as a result of police action. The
rest of section 53 deals with procedural matters, the ICD's re-
lationship with the prosecuting authority and Ihe functioning of
the ICD. Table 2 provides an outline of the legislative mandate
of the ICD as it pertains to the police.

Finally, the Domestic Violence Act, 1998 extends the man-
date of Ihe ICD to police misconduct in relation to the police's
obligations provided for by this Act. According to section 18 (4)
(a) of the latter Act:

'Failure by .1 member of the South African Ptitice Service to com-
ply with an obligation imposed in terms ollhit Act:.. constitutes
misconduct... and the Independent Complaints Directorate ...

2 It (hould be pointed out Itul according IO Regulation 9 of Ihc Regulations lor Municipal Police Service, hsued in temnj of lection CWol ihe Sowh Alrian Min Senkr A<x 1905, and tejd
wiih Columns I j i d 2 of Annwurc 5 ol the Regulations, ihe mandate ol the ICD, as stipulated by section 51 of the allow Act, includes the Metropolitan Police Service. ,
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SAPS Compliance with Recommendations by the Independent Complaints Directorate

Table 2: Summary of Legislative Framework Regarding ICD/Potice

I . ) ;".'.>/.• •

South African Police Service A c t 1995 (Section 53)

Discretionary power to investigate any misconduct or offence by members of
Dolice AND discretion to refer certain investlgat'ons to the police

Obligated to investigate all deaths in police custody OR as a result of police
action

Discretionary power to make recommendations to the police

Obligated to furnish tCD, on request, with information required for
Investigations AND with progress report on investigations referred by tCD

Obligated to report all cases of death in police custody OR as a result of
police action to the ICD

No obligation (e.g. no obligation to report back to ICD in terms of whether or
not disciplinary steps were taken)

Domestic violence Act 1998 (Section 18)

Indirect obligation to keep record of all incidents of misconduct reported by the
police

Indirect discretion to direct police in terms of steps taken

Obligated lo a 6 monthly report to Parliament regarding above matters,
including a report on recommendations to police regarding steps in specifc
cases

Obligated to inform ICD of all Incidents of police failures (misconduct) in
terms of this Act

Obligated to institute disciplinary steps UNLESS directed otherwise by ICD

Obligated to a 6 monthly report to Parliament regarding above matters,
Including a report on steps taken as a result of ICD recommendations

musf forthwith he informed of any such failure reported to the
South African Police Service" (ovm emphasis).

Section IB (-4) (b) stipulates that, unless otherwise directed by

the ICD, the police "... must institute disciplinary proceedings

against any member who failed lo comply with an obligation

referred to in paragraph (a)".

In terms of section 18 (c) and (d), both the ICD and the

National Commissioner of the SAPS must report to Parliament

on a six monthly basis regarding the above matters. This includes

a report by the ICD on the recommendations they made to the

police and a report by the police indicating the steps taken as

a result of these recommendations (Domestic Violence Act,

1998).

£>

A
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With the disparate range of civilian oversight mechanisms that ex-

ist for police agencies across the world, it is a challenge to find

best practices that can be regarded as universally acceptable.

In the United States, for example, it is an ongoing debate as to

whether, and to what extent, the discretion of police chiefs in rela-

tion to disciplinary action against police officials should be subject

to civilian oversight (Stone & Bobb, 2002:1). However, some good

examples of civilian oversight are provided in a 2005 report by the

Commonwealth Human Rights Initiative (CHRI), entitled 'Police

Accountability: Too important to neglect, too urgent to delay'.

According to the CHRI Report (2005:62-63), some countries

(e.g. Bangladesh, Swaziland and Mozambique) have no inde-

pendent civilian oversight structures, and in others (e.g. Malaysia

and Maldives) single structures exist. Countries such as South

Africa have more than one, viz. the Human Rights Commission

(HRC) and the ICD, although the HRC will invariably refer all

complaints against the police to the ICD. In the Commonwealth,

thirty six countries have ombudsmen, twenty have human rights

institutions and only a few have dedicated police complaints

agencies. Whereas ombudsmen and human rights institutions

have broader mandates that may include oversight of the police,

police complaints institutions are dedicated to investigating, re-

viewing and monitoring police related complaints.

In the discussion below, attention will be given to some

international examples of good practice, followed by a brief

review of aspects relating to the powers of oversight bodies, rec-

ommendations by such bodies and the minimum requirements

for effective civilian oversight.

EXAMPLES OF INTERNATIONAL
BEST PRACTICES

There is normally a world of difference between countries in

terms of their various constitutional dispensations, laws and legal

practices, organisation of their police agencies, historical devel-

opment, etc These often complicate any attempt at comparison

or the use of what others do as an example of best practice.

However, in spite of these differences, some lessons are clearly

to be learned from the experience of other countries. In this re-

gard, the oversight institutions of Mauritius, England and Wales,

Australia and Uganda will be briefly considered.

In Mauritius, the Human Rights Commission (HRC) is explicitly

authorised to investigate complaints against the police, and also to

supervise the police's internal complaints management system, The

Chief of Police is obliged to forward every complaint against the

police to the HRC and to inform it of any criminal or disciplinary

proceedings against the offending member(s). The HRC can ask

for additional information and, where the police do not take action

in instances where this is clearly warranted, the Commission can,

itself, enquire into the matter (CHRI Report, 2005:62).

In England and Wales, the Independent Police Complaints

Commission (IPCC), which was established in terms of the

Police Reform Act of 2002, replaced its predecessor - the Police

Complaints Authority (PCA) • in 2004 (IPCC Corporate Plan

2005-2008:8). The IPCC has new and wider powers than its

predecessor and functions independently from both govern-

ment and the police, (t can supervise, manage or independently

investigate the most serious complaints, The Act also provides

complainants with the right of appeal to the IPCC against the

outcome of a specific investigation if they feel that it was inap-

propriately handled.

According to the above Act, Chief Officers of the police

are obligated to co-operate with the IPCC in terms of provid-

ing access to their staff, documentation and premises. As for the

IPCC, the Act places a statutory duty on it to act as a guardian of.

the police complaints system as a whole (IPCC Corporate Plan

2005-2008:8). The guardianship role includes the responsibility

to report to the police on operational lessons learned (arising

from its work), the powers of audit and inspection and a duty to

work with Her Majesty's Inspectorate of Constabulary (HMIQ.

Although the IPCC has Inspection powers, it decided, at least for

. the lime being, to rather work with the HMIC in this regard and

has established a good working relationship and regular liaison

with them (IPCC Annual Report 2005-2006:46).

In New South Wales, Australia, the Police Integrity

Commission - in 1998 and after conducting an audit of B1 inter-

nal police investigations - recommended changes to the Police

Service's existing complaints management systems. This resulted

in the setting up, by the police, of Complaint Management Task

Teams (CMTT's) and a Complaints Management Unit (CMU).

The CMTT'S are tasked with the allocation of resources for

investigations, as well as the monitoring and evaluation of the

quality of investigations. The role of the CMU is to monitor and

approve investigations relating to cases such as corruption, se-

rious criminality or criminality that warrants dismissal, prior to

these being finalised and reported to oversight bodies (CHRI
Report, 2005:67).

0
5
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SAPS Compliance with Recommendations by the Independent Complaints Directorjte

New South Wales have developed the following system for

the classifying and managing of complaints:

a The Slate Police Service have the first responsibility to

investigate;

a The Ombudsman oversees these investigations; and

a The Police Integrity Commission, which is mandated lo

address serious matters of corruption and misconduct,

may include joint inquiries with (he police or may refer

cases back to (he police for investigation and then moni-

tor that investigation (CHRI Report, 2005:63).

In Uganda, parliament (and not the executive) is mandated by

law to allocate resources and facilities to the HRC. This arrange-

ment allows the HRC to function autonomously and enables

them !o criticize government and lo address police brutality and

other abuses of power (CHRI Report, 2005:64).

POWERS OF OVERSIGHT BODIES

According to the CHRI Report (2005:65), it is inevitable that

there is tension between the police and civilian institutions that

oversee them, but when this tension allows for disobedience

and disregard of the latter institution, it undermines account-

ability. Bruce and Neild (2005:8) are also of the opinion that the

task of oversight bodies to hold the police accountable is bound

to engender an adversarial relationship. Tension is a natural

characteristic in this type of relationship, but disobedience and

disregard can become very destructive. Constructive tension, on

the other hand, can (ead to improvements in both behaviour and

service delivery.

In the CHRI Report (2005:65), strong investigative powers

are regarded as a key factor for the success of oversight bod-

ies. To these must be added powers to compel police co-op-

eration during investigations and for them to act upon recom-

mendations both for action in individual cases and for systemic

improvement.

In England and Wales, the IPCC, for example, apart from its

powers to investigate and to oversee investigations by the police

against police officials, has powers to 'direct' the police to con-

vene a disciplinary tribunal. The IPCC may also, albeit in excep-

tional cases, present evidence at such a tribunal and require it

to be held in public. In addition, they may set, monitor, inspect

and review standards for the operation of the police complaints

system (IPCC Annual Report 2005-2006:8). Of particular impor-

tance is the fact that the IPCC will not conclude a case unless,

and until, the criminal case or disciplinary proceedings have

been completed (IPCC Annual Report 2005-2006:26).

RECOMMENDATIONS BY OVERSIGHT BODIES

Most of the police complaints authorities in the Commonwealth

lack the power lo enforce or follow up on their recommendations

lo the police. Notable exceptions are the HRC in Uganda and the

IPCC in England and Wales where they are empowered by law to

make binding recommendations (CHRI Report, 2005:67).

In some Commonwealth countries, the responsible Minister

or police department are required by law to publicly respond

lo the recommendations by the oversight body. For example, in

Tanzania the police has three months to explain to the HRC, in

writing, what they intend to do, while in India they have one

month. In Canada, if the police reject the findings and recom-

mendations by the Commission for Public Complaints against

the Royal Canadian Mounted Police (RCMP), this must be ac-

companied by a reasoned response to the Commission and the

relevant Minister. This response is included in the Commission's

annual report and brought to the attention of parliament. In

some countries, where the police or government fails or unduly

delays the implementation of recommendations, the oversight

bodies can approach the courts to enforce their recommenda-

tions (CHRI Report, 2005:68).

According to the Commonwealth Human Rights Initiative

(CHRI):

"lelxperience shows that even independent oversight agencies

with sufficient resources and strong investigative powers have

proven ineffective if (he police and government routinely ignore

their recommerdallons" (CHRI Report, 2005:67).

MINIMUM REQUIREMENTS FOR
EFFECTIVE CIVILIAN OVERSIGHT

It is imperative, if there is to be any credible civilian oversight of

the police, that minimum requirements are met. These require-

ments are succinctly phrased in the CHRI Report (2005:63-64)

and are accordingly quoted in full:

"Much of how effectively complaints authorities, ombuds-

men's offices and human rights commissions perform their func-

tions depends on how truly separate they are from police and

executive influence, and how autonomous and well embedded

their status is in the country's legal architecture. Their effective-

ness also depends upon the width and clarity of their mandate,

the scope of their investigative powers, the composition and

competence of their leadership and staff, and the adequacy and

sources of finance. A particularly crucial factor is their ability to

compel obedience to their recommendations and the attention

and clear support their reports and findings receive at the hands

of the government and police."

These minimum requirements are internationally recognised

and appear in summarised form in the so-called Paris Principles

for National Human Rights Institutions. The Paris Principles are

equally applicable lo oversight agencies (CHRI Report, 2005:64).

In conclusion, the minimum requirements for successful

oversight bodies are summarised as follows in the CHRI Report

(200S:64):

n "Independence: should be independent of the execu-

tive and the police and empowered to report directly to

parliament.
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Sufficient powers: should have the authority to inde-
pendently Investigate complaints and issue findings. This
requires concomitant powers to conduct hearings, sub-
poena documents and compel the presence of witnesses
including the police. It should also be able to identify or-
ganisational problems in the police and suggest systemic
reforms.

Adequate resources: should have sufficient funds to in-
vestigate at least the more serious complaints referred to

it. Skilled human resources to investigate and otherwise
deal with complaints should also be available.
Power to follow up on recommendations: should be
empowered to report its findings and recommendations
to the public, and to follow up on actions taken by the
police chief in response to its recommendations. It should
also be able to draw Parliament's attention to instances
where police take no action."
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CHAPTER 5

The project employed a methodology commonly referred to

as triangulation. Triangulation involves combining qualitative

and quantitative approaches in order to maximize the poten-

tial for meeting research objectives. According to Creswell

(1994), triangulation is based on the assumption that biases

in a particular methodology would be neutralized and other

shortcomings counter-balanced if used in conjunction with

other methodologies. Thus the advantage of this approach lies

in the fact that the strength of one approach will compensate

for the weakness in the other (DeVos, Strydom, Fouche, &

Delport, 2005). Furthermore, triangulation will have positive

implications for the study's generalizability (DeVos et al, 2005).

Most importantly though is the assumption that triangulating a

qualitative and quantitative approach is likely to facilitate an in-

depth understanding of the extent to which the SAPS complies

with recommendations made by the ICD in relation to criminal

misconduct by members of the SAPS. This further allows for the

identification of measures that can be implemented to increase

compliance.

SAMPLE

The sample for the quantitative component of the study consist-

ed of case dockets of substantiated and closed cases lodged with

the ICD since its inception. A case which has been substantiated

and closed means that the ICD, in Its investigation of the case,

found evidence of misconduct or criminality on the part of SAPS

member/s and thus made recommendations for appropriate dis-

ciplinary or criminal steps to be taken. The dockets contain in-

formation from both the police and the ICD and should include

all witness statements, copies of all related correspondence and

subpoenas, details of all evidentiary materials, exhibits and post-

mortems, as well as the investigator's investigation diary. Case

files of substantiated and closed cases, therefore, represent the

most viable source of information for anyone who is interested

in determining the level of compliance by SAPS with ICD rec-

ommendations. In addition to this, we further focused only on

CLASS I (Death in police custody or as a result of police action),

CLASS III (Criminal offences committed by members of the po-

l.cri, and CLASS IV cases (less serious misconduct committed

by members of the police). The advantage of studying the case

dockets is that they contain case details that can be subjected

to quantitative analyses. However, due to the fact that these

dockets are completed by investigators, they may be subject to

human error in that they might contain incorrect information. In

addition to this, there is the likelihood that some case dockets

may be incomplete. Cases dockets of complaints lodged at the 9

provincial offices of the ICD were examined. The exact quantita-

tive sample consisted of S73 case dockets. Of these, 91 were

lodged in the Eastern Cape; 90 in the Free State; 89 in Limpopo;

68 in Cauteng; 55 in North West; 53 in the Western Cape; 48 in

Mpumalanga; 46 in KZN; and 33 in the Northern Cape.

We had initially planned to randomly sample cases from

the ICD provincial offices. Random sampling means that all

substantiated and closed cases that have been lodged with the

ICD provincial offices since the organization's inception until

now would have an equal chance of being selected. The main

motivation behind the random sample was that the sample's rep-

resentativeness would have been enhanced and that this would

then enable us to generalize our research findings. In addition

to this, a random sample, at least theoretically, also allows for

the performance of more sophisticated and complex statistical

procedures on the data. However, circumstances beyond our

control (such as lack of access to all case dockets) prevented us

from obtaining a random sample. The cases examined for the

purpose of this report were therefore conveniently sampled.

The qualitative sample consisted of the ICD provincial heads

and SAPS provincial commissioners (or senior officials delegated

by them). In total, 8 ICD Provincial Heads and 6 SAPS Provincial

Commissioners constituted the qualitative sample for the study.

DATA COLLECTION

A structured questionnaire was designed to systematically ex-

tract relevant data from the case dockets. The research objec-

tives served as a basis for the design of the questionnaire The

ultimate aim was to come up with a clear and concise question-

naire that would allow us to achieve our research objectives.

The design of the questionnaire followed a number of steps.

Using the research objectives as a guide, the different members

of the research team had to suggest items for inclusion in the

questionnaire. This was followed by a brain-storming session

whereby each suggestion was discussed and evaluated for clar-

ity as well as appropriateness for inclusion in the questionnaire.

Consistency with the research objectives was used as a basis for

evaluating appropriateness of suggested items, while their clar-
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ity was measured in terms of their (lack of) ambiguity. A rule

of consensus was applied whereby items were included in the

questionnaire only if they had the support of the entire team.

This process resulted in a questionnaire which the team deemed

appropriate for achieving its research goals.

However, in order to finalize the questionnaire, it was

decided to conduct a pilot study. The pilot constituted a

type of dress rehearsal for the actual research. The aim of a

pilot is to delect the flaws in a measuring instrument (Welman,

Kruger, & Mitchell, 200S). It needs to be added that the way

the questionnaire was used in this study was different from

the way questionnaires are conventionally administered. In

the conventional sense, research participants are required to

complete the questionnaire by noting their responses to ques«

lions or questionnaire items. However, in the present study, the

questionnaire was used to systematically extract information

from the case dockets.

Notwithstanding this difference, there were a number of

reasons why we considered it appropriate to pilot the question-

naire. Since the questionnaire was structured, we anticipated

that the case dockets would contain relevant information which

the questionnaire in its pre-piloted form would not be able to

accommodate. The pilot thus allowed us to identify that infor-

mation and to modify the questionnaire accordingly so that we

could accommodate that information when the actual research

took place. Furthermore, the pilot study enabled us to eliminate

items that were redundant, and to change those which though

relevant, were unclear or ambiguously formulated (Welman et

al, 200S)!

The questionnaire was piloted at the ICD North West Office

in Mafikeng on 4* October 2006. Based on the results of the

pilot study, the questionnaire was modified, thus resulting in

the final questionnaire which contained items aimed at yielding

quantitative, as well as qualitative information regarding (he ex-

tent to which SAPS complies with ICD recommendations.1

Researchers administered this final questionnaire in the rel-

evant provinces as follows:

n 30'" - 31" October 2006 - ICD North West Provincial

Office in Mafikeng

a 11"" - 15* December 2006 - ICD Mpumalanga Provincial

Office in Nelspruit

n i l * 1 - 12* January 2007 - ICD Cauteng Provincial Office

in Johannesburg

a 22nd - 25th January 2007 - ICD Limpopo Provincial Office

in Polokwane

a 29'h January - 02"" February 2007 - ICD Western Cape

Provincial Office in Cape Town,

a 16"" - 17'" April 2007 - ICD Free Stale Provincial Office In

Bloemfontein.

a IS* - \9" April 2007 - ICD Northern Cape Provincial

Office in Kimberly.

O 23«'-26"> April 2007 - ICD Eastern Cape Provincial Office

in King Williamstown.

a 07*-09'h May 2007 - ICD KwaZulu-Natal Provincial

Office in Durban.

The qualitative component of the research was mainly geared

towards examining the relationship between the police and the

ICD in the provinces. For this purpose, two semi-structured

questionnaires were designed containing open-ended items

(See Annexure B). One questionnaire was administered to the

ICD Provincial Heads and the other to the SAPS Provincial

Commissioners who participated in the study. The open-ended

nature of the items provided for the generation of qualitative

data. This questionnaire was administered to the qualitative sam-

ple consisting of 8 ICD Provincial Heads and 6'SAPS Provincial

Commissioners. The ICD questionnaires were completed by the

research team during their visits to the relevant ICD provincial

offices. The SAPS questionnaires were self-administered by the

SAPS Provincial Commissioners or their delegates and the re-

sponses were either faxed or e-mailed to the project team.

DATA ANALYSIS

Quantitative data analysis
Quantitative data gained from the questionnaire was subjected

to statistical analyses using the Statistical Package for the Social

Sciences (SPSS) Student Version 11.0 for Windows. SPSS is a

statistical software package that enables researchers to do both

basic and complex statistical procedures with quantitative data

(Field, 2005). In addition to statistical procedures, SPSS also al-

lows for the graphic display of data by means of bar charts, pie

charts, histograms, scatter plots, etc. Preparing the questionnaires

for statistical analyses involved a number of steps. This included,

inter alia, developing a coding scheme for the different variables,

cleaning the data by dealing with missing responses, and entering

the variable information, as well as the data, into SPSS data edi-

tor. Once this was done, a number of SPSS statistical tests were

run in order to generate statistics. In statistical theory, the type of

test one can do generally depends on the measurement levels of

the various variables. Since most of the questionnaire variables

were measured at the nominal level, the statistics generated were

limited to frequencies, descriptive statistics, and cross tabulations.

These are discussed in the results section.

Qualitative Data Analysis
According lo Vermeulen (1998:10), qualitative research involves

a study of cases and other sources of information, but, unlike

quantitative research, makes very little use of numerical data or

statistics. To Henning, Van Rensburg and Smit (2004:3), qualita-

tive research is a method that enables the researcher to under-

stand and also to explain in argument, by the use of evidence

3 See Annexure A for 3 mpy o( the final questionnaire.
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from the collected data and the literature, what the phenomenon

that is being studied is all about. Accordingly, the qualitative

data analysis for this report will include the interview responses

to the listed questions (Form B) by the heads of the ICD and

the police (SAPS) in the provinces and the data gathered from

the ICD files (Form A). These were thematically analysed The

results of the thematic analysis are presented in the results sec-

tion contained in this report.

RESULTS

Quantitative results
In this section, the results of the quantitative data are discussed.

The following are the range of variables examined: whether

SAPS complied with the ICD's recommendations; how the ICD

cases that were examined were spread across provinces; the

case's complaint class; the case's incident description code; the

victim's age; the victim's race; the victim's gender; the perpetra-

tor's race; and the perpetrator's rank. Of all these variables, the

issue of compliance is the most important since it is ultimately

what the study was about. The remaining variables will therefore

be discussed in relation to compliance since, within the context

of this particular study, they derive their meaning from their em-

beddedness within this variable.

As mentioned previously, the sample consisted of 573

cases examined across the nine provinces. For a breakdown and

graphic presentation of this, see Table 3 and Pie Chart 1.

Table 3: Distribution of Cases per Province

Eastern Cape 91

Vald

Free State 90

Gauteng

KwaZulu Natal

Limpopo

46

89

Mpumalanga

Northern Cape I

Northwest

Western Cape

48

33~

55

53

Total S73

15.9

15.7

21.7

8.0

15.5

8.4

si"
9.6

9.2

15.9

31.6

43.5

51.5

67.0

75.4

81.2

90.8

100.0

100.0

Due to a number of reasons we could not sample an equal

number of cases in the different provinces. These reasons in-

cluded, among others, the fact that ICD provincial offices have

different case loads, and the specific sampling methodology that

was utilized, as well as other practical constraints. The most cas-

es were examined in the Eastern Cape (91) and the least cases

were examined in the Northern Cape (33). The average number

of cases examined per province was 64.

The compliance variable was examined in terms of instances

where SAPS complied with ICD recommendations, instances

where SAPS did not comply, and instances in which they com-

10

Figure 1: Distribution of Cases per Province

Western Cape
53 (9,25%)

NorthWest
55(9,60%),,

Northern Cape •
33 (5,76%)

Mpumalanga \ ~*\]JS
48 (3.83%)

Limpopo '"••
89(15,53%)

Eastern Cape
91 (15,88%)

Free State
90(15,71%)

Gauteng
68(11,87%)

KwaZulu-Natal
68(11,87%)

plied only partially. It needs to be added that ihere were cases

in which the researchers were unable to determine any level of

compliance or non-compliance because this information was

not contained in the case files that were examined. For a break-

down of the compliance variable, see Table 4.

Table 4: SAPS Compliance with ICD Recommendations

Valid

Compliance

Non- compliance

Partial compliance*

Not known

Total

1 •,

333

82

20

138

573

58.1

14.3

3.5

24.1

100.0

58.1

72.4

75.9

100.0

Hrrft partial comp'ianco ii defined in terms d the ICD hiving nude recommendationj
iviih regard) lo criminal and departmental HepJ to b« taken jgainsl a perpetrator and
SAPS only complying with either criminal or departmental jleps

It was found that there was compliance with ICD recommenda-

tions on the part of SAPS in 333 of the total number of 573 cases

examined, which constitutes 58 .1%. In 82 cases (14.3%) there

was non-compliance, while there was partial compliance in 20

cases or 3.5% of the 573 cases. In 138 cases (24.1%) researchers

were unable to determine whether there was compliance or not.

From the above analysis, the level of compliance appears to

be relatively high. However, the picture changes'slightly when

one considers compliance in relation to the composition of the

573 cases. These can be divided into different types on the basis

of a class classification system used by the ICD. In terms of this

system, Class I cases refer to Death in police custody or as a

result of police action; Class III refer to cases involving criminal

offences committed by members of the police; and Class IV

refer to cases involving less serious misconduct committed by

members of the police. Thus, Class I accounted for 165 (28.8%)

of the 573 cases, Class II accounted for 69 (29.5%), and the re-

maining 239 (41.7%) were Class IV cases. See Bar Chart 1 for a

graphic represantation of the different types of cases.
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Figure 2: Class Classification of Cases

Cross-tabulation 1: Complaint Class and Whether SAPS Complied with ICD Recommendations

Did SAPS comply with ICD
recommendations

> i,

Yes

No

Partial compliance

Not known

Total

i • <2E*J. ii mm.
105

19

3

38

165

108

19

7

35

169

I. QsiflS.
120

44

10

65

239

[ SUB . 1
333

82

20

133

573

• 2 )

The importance of the classification is apparent considering the
statutory imperative on the part of SAPS to inform the ICD of all
Class I cases, i.e., where someone died as a result of the action of
a police officer or when someone dies while in police custody.

A cross tabulation of the complaint class and compliance re-
veals that the level of compliance per class ranges from between
50.2% for Class IV cases, 63.9% for Class III cases, and 63.6%
for Class I cases. For a breakdown of the level of compliance per
class, see Cross Tabulation 1. Most notable here is that the level of
non-compliance is highest for Class IV cases (44), more than Class
t (19) and Class III (19) combined. It thus appears that the less seri-
ous the offence, the more likely it is that the police will ignore the
recommendations. Less serious offences would genera'ly involve
recommendations to take departmental action against offending
members). Whether the police complies or not, remain, in terms
of current legislation, their prerogative. Even in the event of com-
pliance, the disciplinary panels tend to consist exclusively of SAPS
members who are expected to decide the fate of a colleague. This
raises serious questions about the independence and objectivity
of such panels. Thus, in these cases, although there is compliance
with ICD recommendations in terms of instituting disciplinary
measures, the eventual outcome remains questionable.

Other variables examined relate to the characteristics of the
victims involved in these cases. The victim age statistics are
presented in Table S. Age was determinable in approximately
half (281) of the 573 cases. All measures of central tendency
were more or less the same (mean = 32.99; median a 31; and
mode = 29)

Table 5: Descriptive Statistics - Victim's Age

N
Valid

Missing

Mean

Standard Error of Mean

Median

Mode

Standard Deviation

Minimum

281

292

32,99

0,814

31.00

29

13,640

2

Maximum 94

The histogram below shows the distribution of Ihe ages of the

victims involved in the 573 cases.

11
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Histogram: Victim's Age

'o
Table 6: Victim's Race

Valid

Black

White

Indian

Coloured

Don't know

Total

42B

30

a
23

79

573

\/ ''sf^QiinsSf''. •••••:

74.7

5.2

1.4

4.9

13.8

100.0

74.7

S3.

1.4

4.9

13.8

100.0

74.7

79.9

81.3

86 2

100.0

Of greater interest in terms of this study, would be how these victim

variables relate to the issue of compliance. Thus, a cross tabulation

of compliance with the victim's race and gender is presented in the

cross tabulation table below. In most of the cases involving non-

compliance and partial compliance, the victims were black. This

tendency is probably only reflective of the demographics of our

society. At the same time, it has to be mentioned that, proportion-

ately, it appears that non-compliance was highest in cases where

victims were black (52 out of 82 non-compliant cases) than in the

cases of other groupings. Also not surprising is Ihe fact that most of

Ihe victims were ma'es (53 out of 82 non-compl:ant cases).

As stated previously, perpetrator variables were also exam-

ined. A cross tabulation of compliance with the perpetrator's

race and rank variables is presented in the cross tabulation be-

low. In terms of race, most of the perpetrators were either Black

or White in cases where there was either compliance, non-com-

pliance, or partial compliance. Again this is perhaps merely a

reflection of the representation that these two groupings have

in SAPS. In terms of the rank of perpetrators, different ranks

were distinguished and some were clustered' in cases where

two or more officers of different ranks were involved in a par-

ticular case. The results indicate that sergeants and inspectors

Table 7: Victim's Gender
• . < 4 " I , •

Vita

Mate

Female

Don't know

Total

• (iogsafl^ • • -,
387

117

69

5*3..

K S S 5 E - :••.;• j
67.5

20.4

12.0

100.0

!••••; V&!t&$P3fa?^

675

20.4

12.0

100.0

67.5

880

100.0

Ranks w r e dusiered on ihe tois ol w+iplhef they were on ihe higher end or lower tnd of ihe wiling spectrum.

12
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Cross-tabulation 2

Yes

Partial compliance

'Jot known

• Compliance, Victim's Race and Victim's Gender

\ , - r . y . , , • > , , ' n • ' •• » ' • • ~ - • ' -

Victim's race

Black

White

Indian

Coloured

Don't know

Total

Victim's race

Black .

White

Indian

Coloured

Don't know

Total

Victim's race

Black

White

Coloured

Don't know

Total

Victim's race

Black

White

Indian

Coloured

Don't know

Total

187

18
3

9

4

221
43
1

I

5

3

53
12
1

1

1
15

85
1

2
S

5
93

L . ' S3uE)& • -
57

5

2
6

3

73
6
2

0
2

3

, _ 13

2

0
0
1

3

26
2
0
0
0

28

. : . " . • : . - . : . . : : . : -

3
0
0

0

36

39
3

0

0
0

13
16

0
0
0

2

2
4

0
0
0
8

12

• . ' — - i " ,

• •• ' • ^ T \ „ . -

247

23
5

15
43 ; ;

•••" .";- . '333 V •-/•.';.-;

52
3
1

7
19 :

• • . 7 r « r . . •.••'•

14
1

1
4

• . , 2 0 ! • , ' • ' , |

115

3
2
5

13

Cross-tabulation 3: Compliance, Perpetrator's Race and Perpetrator's Rank

I S

Black

White
Indian

Coloured

Unknown

Total

i.
IS

Black

White
Coloured

Unknown

Tout

White

Indian

Coloured

Unknown
Total

Black_

White

Indian

Coloured
Unknown

Total

53
17

13
14 86

12

15

14

29

120
14

23

11
23_

"lO

J? L 40

10

20

3 10 170

41
4S

•MS
68

18

49

o
13
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Cross-tabulation 4: Compliance, Perpetrator's Gender and Perpetrator's Rank

S i

Male

Female Jl
Dontlcrtow I 1

14

0

10

IB

0

1246
10

55 177

dj

a.

Total 1 7 14 85 120 20

Male 18

Female

Dont know

Total
I Male

i Female

i Oontknow

14 23

io 10

70

S

36

36

82.

18

Total i 0 11

l Male i 2 12 18 27

Female

Dont know 13

20

79

41 59

Total 15 ia 40 6 46 138

accounted for the majority of those cases on all dimensions of

the compliance variab'e, i.e., compliance, non-compliance, and

partial compliance. Thus, Inspectors were the perpetrators in

120 cases and sergeants in 86 cases where there was compli-

ance. This accounts for 36% and 25.8% respectively of the 333

cases in which SAPS complied with ICD recommendations.

Furthermore, inspectors were involved in 23 cases and ser-

geants in 14 cases where there was non-compliance. This accounts

for 28% and 17% respectively of the total of 82 non-compliant

cases. The exact same frequencies were recorded for the partial

compliance cases, accounting for 33.8% and 20.5% respectively

for inspectors and sergeants of the 68 cases in which there were

partial compliance with ICD recommendations on the part of

SAPS. However, when the compliance variable is cross tabulated

with perpetrator rank and gender variables, inspectors dominate

the female representation on all dimensions of the compliance

variable. Therefore, where there was compliance, 6 of the 10

female perpetrators involved in the cases were inspectors. With

non-compliance, the only female perpetrator was an inspector.

Finally, with partial compliance, 11 of the 20 female perpetrators

were inspectors.

The data from the ICD files also included information such

as type of complaints, nature of referrals or recommendations to

the police, communication between the ICD and the police and

how cases were finalised. A summary of this is provided in the

table below.

All the cases studied by the project team were reported to

the ICD between 1997 and 2006 and the data shown in Table 8

reflects only the 331 cases - out of the 573 studied - that were

referred to the police. These referrals were either for investiga-

tion, further investigation or actions related to investigations,

or referrals in terms of specific recommendations related to

Table 8: Summary of Investigations Details with Reference to Referrals

14
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Table 9: Summary of Questions and Responses in Form B

What, if any,
problems does
SAPS have with ICD
recommendations?

» 4 Provinces said 'None'
• t Prov said regular meetings are necessary
• T Prov said that evidence to support

recommendations are not attached

What, if any,
impediments exist ito
police compliance?

• Gaps In legislation (esp re disciplinary action)
• Police management at various levels are protective

of their members
• SAPS see ICD as interfering with their management

or the way they work
n Undue delays in finalising cases
• Absence of time targets for police re

recommendations
• Min of police also resp for ICD - conflict of Interest
• Present MOU is not effective
• Neg impact of restruct on morale of police

Do you have regular
contact with Prov
Head ol ICD?

Do you have a
dedicated person to
liaise with the ICD?

What can ICD do
to improve SAPS
compliance?

• 1 Prov do not meet regularly
• 5 Prov's have regular meetings (I refer to lorum

for monthly meetings & working procedure doc,
and 1 replied that PC and ICD Prov Head meet at
least once a week. All use telephonic contact &
written communication)

• 4 Prov's said YES (Captain, SupL & 'when need
arises' respectively)

• 2 Prov said NO

• Regular meetings and correspondence
• Better co-operation and working relations
•Visits by ICD to p/stations for in-service training
• Liaise/communi-cate with SAPS as part of US and

not as 'enemies or witch-hunters' of police
"Attach supporting statements with

recommendations

Do you have regular
contact with PC or
his representative?

Do you have a
dedicated person to
liaise with SAPS?

• 1 Prov said NO. Also no telephonic contact, only
written corn's.

• 1 Prov has occasional contact
» Other Prov's said YES. They have structured

meetings (e.g. Prov JOINTS) and meetings
arranged when necessary. Share info and ICD
points out where stations need improvement

a Situation varies from prov to prov - no standard
• Investigators liaise directly with police
• Prov Head normally liaise with PC
• 1 Prov indicated for OVA and monitoring they have

a dedicated person (in 1 prov it is the Dep Head)

What measures
can be put in place
to improve SAPS
compliance?

• legislation & Regulations to enforce compliance
• Structured communication S coordinating

structures
" Educating the police, esp at tower I eve's, about

the ICD
• SAPS and ICD at nat. level should set example

What can SAPS do to
improve compliance?

• Regular feedback from members handling ICD
recommendations

• Bi-tateral talks on different levels
• Regular inspections at p/stations
"Accept that nobody Is above the law S comply

with SAPS Code of Conduct and Constitution

Oo you have any
problems with type
of recommendations?

"Al l 6 provinces said NO to this question (1 said It is
reasonable and sound; 1 said there is an interdept
under-standing)

To what extent are
you satisfied with
SAPS's response ito
recommendations?

" 2 Provinces said that they are NOT satisfied
(Reasons: police preference to finalise a im.
case before dealing with disciplinary action; No
clear indication who in police re-sponsible for
disciplinary steps)

• Others responded that it needs attention - 5APS
often 'drag feet1 - esp if offender is a senior official

How da you as
a police officer
personally feel about
the ICD?

- 6 Provinces agreed that ICD is NECESSARY
(Reasons: community need independent appeals
authority; to ensure professionalism & transparency;
to ensure realisation of HR S Implementation of
DVA)

How do SAPS
members generally
feel about the ICD?

- All 6 provinces said majority of members are
positive about the ICD, however a "ways room for
Improvement
• There was a problem with acceptance, but this
'scourge' is gradually fading

How do you think
SAPS feel about
being policed by
an external civilian
authority such as the
ICD?

• Police do not accept !CD as partners / problem
starts with attitude of Nat Com

• Police attitude re ICD is negative / pockets of
resistance still exist

n Problem primarily with lower ranks (who stand
biggest chance of being investigated)

• Police question training and ability of ICO members
to police the police /see themselves as experts

• At PC level there s good understanding, but not at
p/station level

What is your relation-
ship with SAPS?

• Generally good, but !ess good with lower ranks
• lower ranks see ICD as Intent to 'bring police

down'
• Room for improve-ment at CSC level
o In some prov's good cooperation ito joint training,

eel inspection and OVA audits
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a

disciplinary action against identified police officials. The remain-

ing cases (242) were either referred to the Director of Public

Prosecutions (DPP) or were closed by the .'CD for various rea-

sons (e.g. complainants or witnesses who died or disappeared,

etc.). Where there were no prospects of a successful prosecu-

tion, the relevant cases were still closed as substantiated.

As shown in Table 8, the 331 referrals to the police can be

divided per class as follows:

a Class I (Deaths in police custody or as a result of police

action): 30

a Class III (Criminal offences by members of the police): 185
Q Class IV: (Misconduct by police officials): 101

The discrepancy in the numbers for referrals (331) and type of refer-
rals (350) can be explained by the fact that, in some cases, a single
referral was for both investigative purposes and disciplinary action,
the 32 referrals that are listed as 'unknown' could not be clarified
from the contents of the files. Similarly, in 39 cases, it could nol be
determined from the files if and how they were finalised.

Of the 573 cases studied, 559 were reported directly to the
ICD. However, these cases include 'deaths in police custody or
as a result of police action' that the police are obligated to report
to the ICD. Nine (9) olher cases were reported by the police, 2
were referred by MEC's and 2 investigations were taken over by
the ICD. In some of the files it was difficult to determine whether
a case was reported to the ICD directly, reported by the police
or taken over from the police.

In the 331 cases where the ICD made referrals to the police,
they wrote 761 letters and received only 439 in reply. In 143 cases
there were no written responses from the police. Most of the ICD
correspondence relates to attempts to determine progress with
referrals they made to the police, including where specific rec-
ommendations were made regarding disciplinary action against
police officials accused of misconduct. The poor response by the
police makes it extremely difficult for the ICD to close or finalise
their files. The result is that the ICD, at least in some cases and
after repeated attempts to get a response from the police, close
their files prematurely when a response is not forthcoming. In
this instance the ICD is relatively powerless, as indicated in the
discussion of the ICD's mandate, to force the police to report on
their actions ws-d-w's the ICD's recommendations.

Qualitative results
The responses by the Provincial Heads of the ICD and their SAPS
counterparts (or their representatives) to the listed questions will
be presented in tabular form (Table 9) to summarise their views
and opinions and to facilitate comparison.

RESULTS FROM QUESTIONS AND
RESPONSES IN FORM B

From the above summary it is obvious that there are a number
of inhibiting factors in the relationship between the police and
the ICD which may negatively impact on the ability of the ICD to
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achieve their constitutional object. There are also strong indica-

tions from both groups - apart from deficiencies within the ICD's

legal mandate - of underlying problems such as poor personal

relationships, distrust, perceptions of an attitude of superiority by

the police vis-i-vis the ICD, a perceived reluctance by police man-

agement to act against members, etc. An analysis of the contents

of Table 9 resulted in the following more specific conclusions:

a The SAPS indicate that they generally have no problem
with ICD recommendations. In contrast, the ICD indicated
a general dissatisfaction with the police's response to their
recommendations. According to the ICD, the police tend
to first deal with criminal charges against a member before
considering any possible disciplinary action. It is also frus-
trating for the ICD not to know who in the police is respon-
sible for the implementation of their recommendations.

a There seems to be a discrepancy between provinces as
far as personal or direct contact between the police and
ICD is concerned, Some provinces indicate regular per-
sonal contact (including meetings) and some only written
communication. Three of the four provinces (SAPS) which
responded to the questionnaire indicated the availability
of a dedicated person to liaise with the ICD. According
to the ICD, their Provincial Heads normally liaise directly
with the respective Provincial Commissioners. ICD inves-
tigators also liaise directly with the police.

a The police generally agree that the ICD as an independent
complaints mechanism is necessary, but they feel it should
treat the police as a partner within the criminal justice
system and not behave as an 'enemy or a witch-hunter" in
relation to the police. According to the ICD, it is the police
that fail to accept them as partners. They see the attitude
of the police, especially at the lower ranks (who are more
at risk of being investigated), as negative towards the ICD.

D Based on proposals by both the pol'ce and the ICD, the
following steps appear to be necessary for the ICD to en-
able it to perform its constitutional duty:

• Deficiencies in terms of the ICD's legal mandate need
to be addressed.

• The Minister can issue Regulations to regulate Identi-
fied problem areas such as the lack of structured co-
ordination, co-operation, communication and liaison.

• Regular inspections (by the ICD and/or police) should
be carried out at police stations to determine and en-
sure compliance.

n Given the necessary resources, the ICD should pro-
vide continuous in-service training at police stations,
inclusive of the sharing of information on the purpose,
structure and functioning of the ICD.

Q The ICD should be involved in the curriculum design
for police training and play an active role in the for-
mal training of police officials !at training colleges).

• A new Memorandum of Understanding (MOU) be-
tween the ponce and the ICD is required. Such a MOU
should be enforceable and should form the basis of a
clear set of Standard Operating Procedures (SOP's).
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CHAPTER 6

'o

«0

For purposes of clarity and conciseness, the findings of this

study are discussed under sub-headings in line with the re-

search objectives of the project. It is based entirely on the data

collected during the research process, excluding the informa-

tion gleaned from the overview of international practice. The

latter information will, however, inform the recommendations

below.

RELATIONSHIP BETWEEN THE
ICD AND THE POLICE

The relationship between the ICD and police management in

the provinces is generally good, although the same can not be

said about middle and lower level staff in the two organisations.

There is evidence of poor personal relationships in some areas,

mutual distrust, perceptions of an attitude of superiority by the

police vis-i-vis the ICD, and a perceived reluctance by some

police managers to act against members, notwithstanding ICD

recommendations. The ICD appear to distrust the police to the

extent that only approximately 30% of the cases that are report-

ed to them, are referred to the police for investigation or further

investigation. This includes cases of misconduct. It would prob-

ably have made more sense, especially in view of the growing

numbers of the police and the resource limitations of the ICD,

to refer more investigations to the police, closely monitored by

the ICD. tn addition to these factors, relations between the ICD

and the police are also negatively influenced by the following

conditions:

Q Based on the views expressed during some of the

structured interviews,, it would seem that the inde-

pendence and credibility of the ICD is compromised

by its location within the Department of Safety and

Security and having to report to the Minister who is

also the Minister responsible for the police {viz. con-

flict of interest).

a The lack of legal authority by the ICD to compel the po-

lice to report back on whether or not the ICD recommen-

dations were implemented, or to provide documented

reasons for non-implementation.

n The general practice by the police either not to respond

to written communication from the ICD or to respond

irregularly.

The absence of a prescribed co-ordinating mechanism

between the ICD and the police, which leaves liaison

between the two organisations to personal arrangements.

In practice, this has led to situations where there is either

no contact or contact only via correspondence. Not all

provinces have dedicated police liaison officers and in

many cases liaison with the police are left to individual

ICD investigators.

The ICD is frustrated by the police practice to first wait

for the conclusion of a criminal trial before they consider

the possibility of departmental steps against an accused

member. It is also not always certain who in the police

are responsible for such decisions or for implementing

ICD recommendations.

PROCESSE5 AND PROCEDURES
USED BY THE ICD

In the ICD, cases are finalized according to various categories,

such as substantiated, unsubstantiated, dismissed, withdrawn

or referred. For the purposes of this study, the focus was on

cases which have been finalized as substantiated and in which

recommendations were made. When cases have been closed

as substantiated, it is expected that there would be sufficient

and comprehensive detail regarding the outcome of the case

and the recommendations made. However, there was incom-

plete or missing information in a number of files and many of

the case files also had no indication as to the final outcome

of criminal or disciplinary proceedings. Consequently, this

presents a hindrance in accurately determining the levels of

SAPS compliance with ICD recommendations. Manpower con-

straints are partly to blame for this problem. Understandably

it would not be practical or even possible for the ICD to keep

cases open indefinitely, especially given the fact that it has

limited resources and has new cases to deal with on a regular

basis. In fact, it would be reasonable to assume that there is a

disparate rate at which the ICD are able to close old cases as

compared to the rate at which they get new cases to deaj with.

At the same time it needs to be added that the criteria used

for the closing of especially substantiated cases is not always

clear and it appears that there is no uniform way in which this

is done by the ICD at the level of the provinces. Although the

ICD did undertake a Business Processes Re-engineering (BPR)
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process at the end of 2006, it appears that the recommenda-

tions emanating from these had not been implemented when

fieldwork for this study was completed.

RESOURCES

The ICD is severely understaffed, especially when considering

the increasing numbers of SAPS members. In addition, the

investigators who fulfil the core mandate of (he ICD need in-

creased administrative support in order to effectively carry out

their duties. Their effectiveness is also marred by insufficient

government vehicles at their disposal with which to attend,

amongst others, crime scenes and court hearings.

A work-study conducted by the Department of Public

Service and Administration (DPSA) led to the allocation of 535

posts in the ICD, including 339 posts for investigators, in order

for the ICD to fulfil its statutory duty. These were to be phased

in as from April 1998 over the next three financial years. The

1998/99 budget, however, only allowed for the filling of 160 of

these posts. To fill all the posts would have cost an additional R

•10 million in personnel expenditure alone. Now ten years later,

the ICD's national staff complement has grown to 247. However,

this is still less than half of the 1998 DPSA allocation of 535.

Although progress has been made with two satellite offices cur-

rently in the process of being established in KwaZulu-Natal and

the Eastern Cape, it is just not adequate to deal with the amount

of registered cases.

THE LEVEL OF POLICE COMPLIANCE

The level of police compliance with ICD recommendations

appears to be relatively high, especially with regards to Class I

cases. This is probably as a result of the constitutional impera-

tive on the part of SAPS to inform the ICD of all Class I cases,

i.e., where someone died as a result of the action of a police of-

ficer or when someone dies while in police custody. The nature

of these cases makes non-compliance difficult, Furthermore,

there is little possibility on the part of the police to influence

the outcome of these cases as they are matters for the courts.

Misconduct cases (Class iv) seem to have Ihe highest frequency

of non-compliance. Furthermore, even in cases where SAPS

comply with ICD recommendations to take departmental action,

the guilt or innocence of the accused, as well as the punishment

in the case of guilt, is decided by disciplinary panels consist-

ing exclusively of SAPS members. This raises serious questions

about the independence and objectivity of such panels. Thus

even where there is compliance with ICD recommendations in

terms of instituting disciplinary measures, the eventual outcome

could be questionable.

The 331 cases where referrals were made - out of 573 cases

studied - were also considered as a function of compliance.

The majority of these referrals (187) are related to investiga-

tions. This includes cases referred to the police for investiga-

tion, further investigation or to provide a case docket for scru-
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tiny to the ICD. In 131 cases specific recommendations were

made in terms of departmental steps (disciplinary action) and

in 32 cases it was not possible to determine from the files what

the nature of the referral was. In some cases a single referral

was for both criminal and departmental prosecutions. The

remaining cases were either referred to the Director of Public

Prosecutions (DPP) or, in spite of being closed as substantiated,

were closed by the ICD because there were no real prospects

of a successful prosecution.

In the process of communicating with the police relating to

the 331 referrals, the (CD wrote 761 letters and received only

439 In reply (i.e. approximately 58%). The majority of these

letters were aimed at determining progress with referrals and,

in particular with specific recommendations, to take discipli-

nary steps against accused members. In 143 cases (referrals)

there were no written responses from the police. This poor

reaction is indicative of the attitude of the police in relation to

ICD referrals and recommendations. Not only is it impossible

in these cases for the ICD to close their files conclusively, but

they also have no way of knowing whether there was any com-

pliance with their recommendations, or even where the police

did not implement their recommendations, what the reasons

are. This clearly undermines the mison d'etre of the ICD as an

independent complaints mechanism and as an oversight body.

POSSIBLE REASONS FOR NON-COMPLIANCE

There are a number of possible reasons for the non-compliance

of the police. The primary reason seems to be in the wording of

section 53 of the South African Police Service Act, 1995, and in

particular the absence of an obligation on the police to report to

the ICO In terms of referrals (particularly recommendations). In

this regard, the wording of section 18 of the Domestic Violence

Act, 1998, serves as an example of how the police can be ob-

ligated to comply with recommendations. Compliance does

not mean that the recommendation should be understood as a

directive, but that the police should at least report the outcome

of their actions to the ICD. Should they decide to either take no

action or to take alternative action, they should be compelled to

inform the ICD both of the steps they have taken, as well as the

reasons for their decision.

Other possible reasons have to do with the absence of a

prescribed co-ordinating mechanism and other forms of formal

interaction between the ICD and the police, e.g. formally ap-

pointed liaison officials. Formal contact and co-ordination

should also contribute to the solving of many of the problems

that relate to distrust and perceptions between members of the

ICD and the police.

IMPACT OF ICD RECOMMENDATIONS

For reasons discussed above it is difficult to assess the impact of

the ICD recommendations. When there is only a 58% response^

to the ICD's letters in those cases where there was a respon:
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findings

and when, in the case of 143 investigations, there were no
responses from the police, it would appear that the impact is
relatively low. As was indicated in the research rationale, an-
other indicator of the ICO's impact would be its finalisation rate
in cases of misconduct. But, although misconduct cases (related
to poor service delivery) increased from 76,2% in 1999/2000 to

93% in 2003/2004, the ICD - according to their Annual Report
2004/2005 - achieved a finalisat'on rate of only 44% for new
cases of misconduct within 90 days against a service standard of
at least 80%. In 2005/2006 the service standard was lowered to
60% and the finalization rate within 90 days increased to 73%
(ICD Annual Report, 2005/2006).
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CHAPTER 7

The following recommendations appear to be necessary for the

ICD to perform its constitutional mandate effectively:

a For purposes of independence and credibility, the ICO

should report to a Minister who is not also the Minister

responsible for the police. Alternatively, the ICD should

report directly to parliament (a special parliamentary

committee or, alternatively, the Portfolio Committee for

Safety and Security).

B If the above recommendation is accepted, a separate 'Act

of parliament' should be developed for the ICD. Such an

Act should address the deficiencies in the ICD's mandate,

especially Ihe absence of an obligation on the police to

report back to the ICD in terms of recommendations by

the latter. The ICD should also provide for a reasonable

explanation from the police In cases where recommenda-

tions are not implemented or where alternative steps are

taken.

n If the above recommendations are not accepted, section

53 of the South African Police Service Act, 1995, should

be amended to address the deficiencies raised above.

0 The Minister for Safety and Security (parliamentary com-

mittee/alternative Minister) should consider the issuing

of regulations in terms of the above Act (or new Act) to

regulate co-operation and co-ordination between the

ICD and the police. The Regulations can provide, inter

alii, for co-ordinating structures at provincial (and na-

tional) level; Ihe appointment of liaison officials within

both the ICD and the police; and additional guidelines to

fill procedural gaps in the Act.

a It should also be considered to provide, either in the Act

or in the Regulations, for regular inspections at police

offices to determine the outcome and impact of ICD

recommendations. In this regard, a form of co-operation

with the police's internal inspectorate should also be

considered.

a ICD recommendations should be given due considera-

tion, and if they are not implemented, acceptable reasons

for non-compliance with the ICD recommendation or

why alternative action was taken, should be given.

n ICD policy should set out the conditions and circum-

stances for the taking over of investigations from and
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the referral of investigations to the police, Including the

monitoring of and reporting on such investigations. This

could relieve much of Ihe pressures on the ICD as far as

caseload is concerned.

n The ICD should provide for in-service training at police

stations, inclusive of the sharing of information on the

purpose, structure and functioning of the ICD. In addi-

tion, the ICD should be involved in the development of

training curriculum for the police and the provision of

relevant formal training (at police training colleges). The

KZN office of the ICD has already taken this initiative,

especially with regards to Ihe Domestic Violence Act.

This was due to the realization that police officers were

adequately trained on how to deal with victims, but were

neither trained on how to complete registers nor on the

potential consequences of non-compliance with the Act.

The KZN office has therefore been providing training

to new SAPS recruits at training colleges in the Durban

and surrounding areas in consultation with police train-

ers. Training generally focuses on the DVA and Ihe ICD

mandate. It takes place every six months with the new

recruit intake and lasts typically up to three hours. ICD

KZN reports that the feedback they have received about

the training from the SAPS trainers, with whom they col-

laborate, has been extremely positive. They ascribe thfs

lo the fact that the real life cases which the ICD has dealt

with in Ihe past, are used in order give trainees a practical

sense of what the DVA is all about and what the possible

implications of non-compliance could be.

a In line with accepted international practice, it is also

recommended that, in the event of SAPS complying with

the ICD recommendations to institute disciplinary/de-

partmental action against a member, ;i is recommended

that the disciplinary panel/committee consist not only of

SAPS members attached to the station where the accused

are stationed, but also external SAPS members. In addi-

tion there should be representation from parties external

to SAPS such as Ihe ICD as observers. This will increase

the possibility of an objective decision being reached.

a Regulations in terms of the South African Police Service

Act, 199S (or new Act) should provide clear instructions

relating to the closure of files by the ICD.
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CHAPTER 8

This research study determined the relationship between the
ICD and the police as well as examining the processes and
procedures used by the ICD to present their recommendations
relating to disciplinary or administrative action. The main
focus of the study was to establish the general level of police
compliance and the impact of recommendations made by the
ICD. Consequently, it was established that the level of police
compliance with ICD recommendations appears to be relatively

high with regards to Class I cases, while it was relatively low in
terms of misconduct cases (Class IV). In addition, it was found
that there are a number of reasons for non-compliance by SAPS
which were exposed in this project. Finally, it was concluded
that the data collected and analyzed seem to support the initial
conclusion that the impact of the ICD in terms of its recommen-
dations to the police is fairly low due to non-compliance by the
police.

•
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APPENDIX A

ICD Compliance Project
Form A

Detail of individual cases referred to the police (list the following information per case per province):

t . Name of province

2. Case details

2.1 ICD case number

2 J ICO complaint class

2.3 tCD incident description code

2.4 ICO Incident sub code

2.5 Nature/summary of compla'nt

2.6 Place of occurrence

2.7 Date and time of occurrence

2.9 Date complaint was lodged

3. If a criminal case was registered:

3.1 Police Station

3.2 Case No

3.3 Offence

4. Victim Details

4.1 Mantes

4.2 Age

4.3 Races

4.4 Gender
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S. Complainant details (If complainant and victim are two different people)

5.1 Name

5.2 Age

53 Race

5.4 Gender

S.5 Relation

6. Perpetrator/s details

6.1 Name

6.2 Age

63 Race

6.4 Gemdw

6.5 Rank

7. How did the case come to the attention of the ICD?

7.1 Complaint was I eferred to the ICD in terms of seaion 53 (2) of the South Afiican Police Service Act, 1995 (Art No 68 of 1995)
(e.g. Minister or MEC)

7.2 Cases reported directly to the ICO •
7.3 Cases taken over by the ICD (from the police): •

8. If 7.1

8.1 Name

8.2 Office

8.3 Date of referral

8.4 Place of referral

9. If7.3

9.1 Date of taking over

9.2 Reason(s) For taking over

10. If the ICO referred the case to the police either for Investigation, further Investigation or with recommendations to deal with it In a
particular way, the following information is needed:

10.1 Office referred to

10.2 Nature of referral (what was the request or recommendation)

24
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Questionnaire: ICD Compliance Project

10.3 Date of referral

10.4 Date of reply

10.5 Nature of reply

10.6 Were there any follow-up communications? If so, provide details (dates, requests, responses, etc.)

10.7 Were there any written communication (letters) to the complainant keeping him/her informed of progress?
(provide number of letters sent and any important information relating to progress)

11. If the case was finalised, please provide the following information

11,1 Mow was it finalised (e.g. prosecution and outcome, withdrawn and by whom, disciplinary action, etc.)

11.2 Date of flnalisation

11.3 Office where file (docket) is kept

12. If case is not yet finalised, provide reasons

13. Any other comments
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APPENDIX B

ICD/SAPS Compliance Project
Form B

Questions for ICD Provincial Head/ SAPS Provincial Commissioner

ICD:

a what is your relationship with the SAPS?

Oo you have regular contaa with the PC or hs representative? If yes, provide details, if not, give reasons?

* What, if any, impediments exist In terms of SAPS's compliance with ICD recommendations?

Do you have a dedicated person in your office for liaison w:th SAPS?

•

» What measures could be put in place to inaease the level of compliance? (Probe, legislation, regulation, etc)?

To what extent are you satisfied with feedback you get from SAPS regarding your recommendations in substantiated cases?

How do you think SAPS feel about being policed by an external civilian agency such as the ICD?

26
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Questionnaire: ICD/5APS Compliance Project

SAPS

n What, If any, problems does the SAPS have with recommendations made by the ICD?

• Do you have regular contaa with the Provincial Head of the ICD or his representative? If yes, provide details, if not give reasons.

Do you have a dedicated person in your office for liaison with the ICD?

i . ) • What could the ICO do to improve the level of compliance by SAPS with recommendations made by the ICD?

i What can SAPS do to increase its compliance with the recommendations made by the ICD?

1 Do you have any problem with the type of recommendations you receive from the ICD (for example, in terms of the nature of disciplinary hearings, cf the
composition of the disciplinary committee, etc)?

How do you as a police officer personally feel about the ICD?

In your opinion, how do SAPS members generally feel about the ICD?
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ipid
Department:
Independent Police Investigative Directorate
REPUBLIC OF SOUTH AFRICA

Oty Forum Bu Idtng, 114 Madiba Street, Pretoria, 0002
Private Bag X 941, Pretoria, 0001

Tel: (012) 3990000 Fax. (012) 399 0144
http//:www.rp!d.(}av.l3

Enquiries: Kl KGAMANYANE
E-mail: iknamanyflnooovza
Tel: (012) 393 0026

MR JS MARAIS
ADAMS & ADAMS ATTORNEYS
P. O. BOX 1014
PRETORIA
0001

PER E-MAIL: iac.marais(a)adamsadams.co.za

30 March 2015

Dear Mr. Marais

RE: NOTICE OF TERMINATION AS ATTORNEYS OF RECORD FOR THE INDEPENDENT
POLICE [INVESTIGATIVE DIRECTORATE IN RE\ IPID AND THE MINISTER OF POLICE
CASE NO: 6588/2015

1. The matter above refers.

2. This serves as notice of termination for your services as attorneys of record
representing the IPID in the matter between IPID and the Minister of Police referred to
above. The termination also Includes your services relating to the investigations
conducted by Werksmans Attorneys for Investigations commissioned by the Minister
of Police.

3. You are also instructed to deliver a notice of withdrawal as attorneys of IPID as the
first applicant in the matter referred to above.

4. Further, the IPID will process all payments for services rendered up to the time you
receive this letter of termination.

5. I trust you find the above in order.

Yours"fei hfully

MRKI
ACTING EXECUTIVE DIRECTOR
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE

a of1
TERMINATION OF ADAMS & ADAMS ATTORNEYS AS ATTOR OF RECORD FOR THE IPID 30 MARCH 201S
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IN THE DISCIPLINARY HEARING

ROBERT MCBRIDE Applicant / "Employee"

and

THE MINISTER OF POUCE . Respondent / "Employer"

NOTICE OF MOTION

KINDLY TAKE NOTICE that the applicant intends to make application on a date to

be determined by the Chairperson for a ruling In the following terms:

1 The disciplinary hearing Is stayed pending the final determination of the

constitutional challenge launched in the High Court, Gauteng Provincial

Division, Pretoria, case number 6588/15.

2 In the alternative, the disciplinary hearing is stayed pending Cabinet's

"-c; v_/ designation of a chairperson in terms of clause 7(3)(b) of the Discipilnary Code

and Procedures of the Public Service.

3 In the further alternative, the disciplinary hearing is postponed to allow the

applicant adequate time to prepare his defence to the charges, the terms of

such postponement to be negotiated between the parties.
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TAKE NOTICE FURTHER that the accompanying affidavit of Robert McBrldo will

be used in support of this application.

TAKE NOTICE FURTHER that the applicant has appointed the offlcas of ADAMS &

ADAMS ATTORNEYS, as set out below, as the address at which he will accept

san/lce of all process in these proceedings.

TAKE NOTICE FURTHER that if you Intend opposing this application you are

required to notify the applicant's attorney in writing (and by email at

jac.marals@adamsadams.com) on or before 9h00 on 21 May 2015.

DATED at PRETORIA this 20lh day of May 2015.

.O

TO:

)AMS & ADAMS

ftlomejjs for the Applicant

[4 Dawftftry Street, Pretoria

Email: fac.rWai^® adamsadams.com

CC: manlsha.M90loo@adamsadams.com

mlchael.qwala ® adamsadams.com

ADV. P. MOKOENA SC

Thulamela Chambers

1A Protea Place (off Fredman Drive)

Sandown

Sandton

pmokoena@lhulamelachambers.co.2a

011217 5033

SERVICE VIA EMAIL
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AND TO: THE MINISTER OF POUCE
c/o HOGAN LOVELLS (SOUTH AFRICA)
First Respondent
22 Fradman Drive
Sandton
Johannesburg
Tel: 011286 6900

sl.thema@hoqanlovells.conq

lean.ewana@hoaanlovens.com

SERVICE VIA EMAIL

O

0
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S July/IPID
23.01.15

22

INNOCENT KHUBA

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

VAN ZYL.

Yes.

Before VAN ZYL could even read the documents,

you and ANGUS come and collect them, and the

report dated 22 January was part of that 5

docket?

Yes.

So the question is what did you do with that

report which was attached to the docket?

To tell you that as fact, I cannot remember. 10

I know that when we send dockets the report is

part of "B". That docket, Section B was a

separate lever arch file, because it had a lot

of things talking about the Extradition Act,

and what, what. It was a thick thing, but it 15

had that part. When we did a review, the

concentration on a (?), which is a separate

lever arch file. That file had another sub-

lever arch file, which I think is seven or

eight. Whether they removed that part or kept 20

that part, I do not know. But my commonsense

is that they would have removed it, because

they wouldn't send it with it.

So who took the docket to the NDPP then?

My role ended when I signed that report, in 25
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SWORN AFFIDAVIT

I, the undersigned,

Peart Angel Pomuser

State under oath that

1

I am an adult female in the employment of the South African Police Service with the
rank of Chief Admin Clerk with service number 0467273-9 and performing
secretarial and staff officer duties at the office of Major General Slblya at No: 16
Empire Road, Parktown. My contact details are (011) 274 7857 and cellular number
071 481 2536.

The facts herein contained are true unless otherwise indicated within my personal
knowledge and belief.

I gained knowledge of the facts stated in this affidavit through personal observation
and through others who had or may reasonably have had personal knowledge of this
matter.

On the 10"1 of February 2015, towards midday, at plus minus 12:00,1 was performing
my normal office duties when two white males entered my office. They were dressed
in plain clothes and one of them introduced himself as Colonei van Eeden from
National Head Office, Crime Intelligence.

He then enquired about a Data Box that was in one of the walk in safes but he was
not sure which safe. I then told him that I don't know of any date box as I have not
seen one. I further asked him what it was and how did it look. He said It is like a fax
machine but an encrypted machine. I told him that I have never seen it. He then
asked me if I had the keys to the safe and I told him that I don't keep the safe keys
only LT Botha was tasked by Major General Sibiya to keep them. LT Colonel Van
Eeden then walked towards the passage and whilst he was there I heard him
speaking to someone on the phone and I could understand that it was about the safe
because then he came back and said to me that the data box is in the safe of the
HAWKS. Then I replied and said "okay then it must be our safe which was

oof*
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PEARL ANGEL POMUSER

previously used by LT General Mdluli". He then said ha wants to see If the data box
was Inside the safe.

I called LT Botha on his cellular phone number and explained to him that a LT
Colonel van Eeden Is in the office of the General and would like to gain access to the
walk in safe. LT Botha then clearly told me that he is not allowed to open the safe
for anyone and that Major General SIbiya gave him strict instructions regarding the
safe. I then handed the phone to LT Colonel van Eeden and requested him to speak
to LT Botha.

They held a telephonic discussion in Afrikaans and thereafter he handed the phone
back to me. LT Botha indicated to me that the gentlemen said they will come back
on Thursday with tools to open up the box and take the Data 6 box because they
don't have the set of keys for it. Afterwards LT Colonel van Eeden said he was
leaving and he wrote down his cellular phone number on a piece of paper as LT
Colonel Hugo van Eeden - 082 552 7584 and left I also reported the visit by these
members to Major General Dlamlni afterwards and Major General Siblya because he
is still the custodian of the walk in safe and he indicated that no one is allowed to
remove anything from the safe without the permission of the National Commissioner
and the Minister of Police especially If the Information is sensitive in nature and
required by Crime Intelligence.

8

On Wednesday, 11 February 2015 at about 14:00, as I was exiting my office I saw
a group of three men standing outside the glass door. I recognised one of them as
Robert Me Bride, i greeted him and he said he was looking for the office of the
HAWKS and Pearl. I replied that I was Pearl, he shook my hand and we entered the
office. ( noticed that he was carrying a box under his arm. He said he would tike to
talk to me In private and then we walked towards the lounge area. We sat down and
he handed me the box, told me to open iL He explained that he is serving me with a
notice with regard to the Data Box in the safe. I read the content and I was a bit
overwhelmed by fear when I noted that I must hand over the Data 6 line box and
failure to comply amounts to a criminal offence.

He asked me for the keys to the safe and I explained to him that LT Botha has the
keys. He then requested that I call him of which I complied. LT Botha indicated to
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PEARL ANGEL POMUSER

me that he is in the building and was attending a SCM meeting however he was on
his way out of the building but he will return back. In about six minutes he arrived
and Mr Robert Me Bride introduced himself and his colleagues to LT Botha. He
further explained his purpose to LT Botha and requested him to take them to the
safe. He also told LT Botha that he was going to Issue him also with a notice
because he didn't know that he was in possession of the safe keys. Lt Botha said he
had no problem. I also reminded LT Botha about General Slblya's instructions and
he said to me "Ms Pomuser we cannot fgnore a notice from the Ministers office
because IPID is part of the Minister's office".

LT Botha then took the three IPID gentlemen to the walk in safe and I went into my
office and made attempts to call Major General Dlamlnl. After several unsuccessful
attempts I gave up. Afterwards the gentlemen returned and one of them, not Robert
Me Bride was carrying a device in his hands. I explained to them that they must
acknowledge receipt of which Mr Robert McBride complied and signed for the
device. I also informed him that I was going to alert Major General DIamini and he
replied that it was not a problem 1 should inform him. I tried calling Major General
Dlamlnl again but it just rang and thereafter I contacted General Sibiya and his
phone was off.

11

Later on I tried the office of General Ntlemeza, the lady told me that he Is out of the
Province and I requested for LT Colonel Gwayis number, but when I tried calling ft
went on to voicemail. Later I got hold of Colonel Eksteen, Commander of West
Rand Organised Crime, she told me to send an sms to Colonel Sibisi who was at the
time in a meeting with General DIamini. I informed him to tell Maj General DIamini
that I was urgently seeking to talk to him about what transpired in the office. Major
General DIamini called me at about 18:20 and I reported the matter to him.

12

I know and understand the content of this statement.
I have no objection to taking the prescribed oath.
I do consider the prescribed oath to be binding to my conscie

DEPONENTS

RJM-1195



PEARL ANGEL POMUSER

I certify that the above statement was taken by me, signed and swom to before me
at Johannesburg on the 03rd of March 2015, and that the deponent has
acknowledged that she knows and understands the contents of this affidavit, that she
has no objection in taking the prescribed oath and she considers the oath to be
binding on her conscience.

COMMISSIONER OF OATHS

Full Names:.

Capacity:

Address: .
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I Bartlomeus ChristoSel Botha hereby state in English under oath:

Adult male, 48 years old, force number 0432519-2, H) number 6612285031080,
stationed at DPCI (Organised Crime), Genniston, 165 Meyer street, Genniston,
(Oil) 776-5422, 0825684775 and resort under the command of Col. FE Steyn

1.

I am the key carrier of the Walk in Vault of Gen. Sibiya, which are situated at the
Provincial Commissioners office, Parktown.

2.

The keys were given to me by Gen. Sibiya in person during 2014 and the two (2)
keys of the Vault are still in my possession.

3.

On 2015.02.091 received a phone call from Col. Van Eeden of Counter
Intelligence, Head Office, Pretoria regarding an Encrypted Data 6 Fax machine,
which was situated in the said Vault of Gen. Sibiya. I informed Col. Van Eenden
that he must give me time so that I can go and see if there is such an Fax machine
in the Vault, as I were in the Vault maybe three (3) times, as from receiving the
keys. Col. Van Eeden further explain to me, that the Fax machine is situated inside
a blue metal box / safe and I indicated to Col. Van Eeden that I will give him
feedback on the following day.

LIEUTENA'NT
B.C. BOTHA
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