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AFFIDAVIT
ROBERT JOHN MCBRIDE

I, the undersigned

ROBERT JOHN MCBRIDE

do hereby make oath and state:

1. I am an adult male and a citizen of the Republic of South Africa. I am appointed as

Executive Director of the Independent Police Investigative Directorate (IPID).

2. The facts contained herein fall within my own personal knowledge, unless the

contrary appears from the contents hereof, and to the best of my belief are both

true and correct.

The Independent Police Investigative Directorate

3. IPID provides independent oversight over the South African Police Service (SAPS)

and Municipal Police Services (MPS).

4. The independence of IPID is entrenched in our Constitution. Its independent

oversight function is essential to ensure lawfully functioning police services in

South Africa.

Legislative mandate

5. IPID is an independent body established by the Independent Police Investigative
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Directorate Act No. 1 of 2011, whose objects are set out in Section 2. It provides

inter alia that IPID should give effect to the provisions of Section 206(6) of the

Constitution of RSA i.e. to establish an independent police complaints body in

terms of national legislation in order to investigate alleged misconduct of, or any

offence committed by a member of the Police Services in any province. In addition

its task is to ensure independent oversight of the South African Police and the

Municipal Police Services.

6. The independence and impartiality of the Directorate is entrenched in terms of

Section 4 of the IPID Act, which specifically states that the Directorate i.e. IPID

functions independently from the South African Police Service.

Section 7(4) of the IPID Act provides that:

"The Executive Director must refer criminal offences revealed as a result of an

investigation to the National Prosecuting Authority for criminal prosecution and

notify the Minister of such referral." See Annexure A.

7. The regulations for the operation of IPID provide, inter alia, that an investigator of

IPID, as part of his/her functions, after collecting all evidence, statements and

technical expert reports, if applicable, must submit a report on the investigation of

the offence to the Executive Director or the relevant Provincial Head, as the case

may be, containing recommendations regarding further action, which may include

disciplinary measures to be taken against a member of the South African Police

Service or the Municipal Police Service or criminal prosecution of such member.

See Annexure B.

8. The Standard Operating Procedures of IPID effective as from the 1s t April 2013

and in Section 7.10 thereof provide a procedure for the completion and closing of

files and dockets. See Annexure C.
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Overview

9. The purpose of this affidavit is to demonstrate through my personal experience

how constitutionally appointed oversight have been interfered with to limit and

impair their important function.

10. I will explain how I was unconstitutionally suspended on 20 March 2015. Once

suspended from my office competent members of IPID were transferred from the

organisation and replaced with persons of mediocre calibre, thus effectively

hollowing out the organisation, and leaving it with a much-reduced capacity.

11. My suspension was lifted on 6 September 2016 after 18 months when it was

declared unconstitutional by the Constitutional Court and I returned to a weakened

organisation which struggled to carry out its oversight mandate.

12. I together with other key law enforcement officers were maliciously neutralised and

charged with a variety of trumped up criminal charges to weaken and gain control

of our oversight and policing functions. In this respect I refer to General Anwar

Dramat, General Shadrack Sibiya and General Johan Booysen.

13. The criminal charges against Generals Sibiya and Dramat, as well as those

preferred against my IPID colleagues and myself, were all subsequently

withdrawn. There was no substance to these charges, and they were nothing less

than malicious, of no substance and politically inspired. Similarly, the process of

instituting charges against Booysen can also be shown to be politically inspired

and probably malicious.

14. This situation is contrasted by matters that ought to have forged ahead in respect

of investigation and prosecution but have been consistently interfered with. By way

of example the Toshan Panday, General Richard Naggie Mdluli, General

Khomotso Phahlane and General Jan Ntebo Mabula matters are prime examples
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of prosecutions that should have proceeded to finality by now.

15. In my view this is the modus operandi that has been used to 'capture' law

enforcement agencies including the National Prosecuting Authority (NPA) and has

led to a weakened Criminal Justice System.

Appointment and Conflict with the Minister of Police

16. Prior to my appointment, and unbeknown to me, on 22 January 2014, IPID issued

a progress report on the so called "Rendition Case". This is a matter in which it

was alleged that Generals Dramat and Sibiya were implicated in the planning and

execution of the 2010 operation that led to the illegal repatriation of five

Zimbabweans. In this progress report it was recommended that Dramat and Sibiya

be criminally charged with kidnapping and defeating the ends of justice.

17. I was appointed the Executive Director of IPID on the 3rd March 2014, in terms of

section 6 of the IPID Act. I annex hereto marked Annexure D, a copy of my CV.

18. Upon my appointment, I asked to be briefed on all high-profile cases. One of the

cases I was briefed on was the "Rendition Case" mentioned above in paragraph

16. After the briefing it became clear to me that the investigation had not been

conducted independently and impartially in line with IPID Act. This was because

members from SAPS Crime Intelligence (Cl) had conducted the investigation and

had presented their case file to IPID. In the case file there were some statements

that appeared to implicate Generals Dramat and Sibiya. I was not satisfied with

this, as Cl do not have an investigative function, and this smacked of an attempt

by Cl to present their work as the work of an independent IPID investigation.

19. As a result of the briefing I was not satisfied that the evidence in the case file

reliably established that Generals Dramat and Sibiya were on the crime scene as

alleged, nor was I satisfied that the evidence contained in the file was fair and

credible.
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20. Additional investigations were undertaken, which included the analysis of the

phone records of the two Generals. At the time I received the briefing from the

Provincial Head: Limpopo, Mr Innocent Khuba ("Khuba") the reports on the

analysis of the phone records and related matters were still outstanding. Once

received, these reports established conclusively that the two implicated persons,

Generals Dramat and Sibiya could not have been involved in the unlawful

deportation of the affected Zimbabwean nationals.

21. In consequence, on 18 March 2014 IPID issued a final report to the NDPP on this

matter which effectively exonerated Dramat and Sibiya. The findings and

recommendations in this report were based on a thorough review of all available

evidence and additional evidence gathered by IPID.

22. The final IPID report that I issued later contradicted the position of the then Minister

of Police, Nkosinathi Thamsanqa Phiwayinkosi Nhleko ("Nhleko"), who stated that

IPID recommended that Dramat and Sibiya be criminally charged with kidnapping

and defeating the ends of justice.

23. This statement by the Minister was wrong, and was obviously based on the

provisional and not the final report by IPID on this matter. The provisional report

prepared by Mr Khuba did not consider all the evidence in its totality, as there were

material reports relevant to investigation that were outstanding. In any event that

report was only signed by Mr Khuba. In terms of IPID regulations and standing

operational procedure, all final reports must be countersigned by the investigator,

supervisor and the approving authority, prior to referring the case file to the NPA.

24. I publically contradicted this statement by the Minister and clarified that Dramat

and Sibiya had been exonerated by the IPID investigation. The Minister thereafter

accused me of fraudulently altering the IPID report in defence of Dramat and Sibiya

and subsequently suspended me on 25 March 2015.

25. What followed is fully traversed in my founding affidavits and replying affidavits
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with annexures filed in the High Court, Labour Court and the Constitutional Court

to challenge my unlawful suspension. See attached affidavits marked Annexures

EtoG.

26. The Constitutional Court found the actions of the Minister to be unlawful and

unconstitutional and set them aside. See Annexure H.

27. Before I was suspended, I had written to the Chairperson of the Portfolio

Committee on Police, Mr Francois Beukman ("Beukman"), asking that I be allowed

to clarify and account to the Portfolio Committee on media reports about the "two

contradicting reports". Beukman rejected this offer, citing the sub-judice rule. This

was a concern to me given the fact that the doctrine of separation of powers

compels him to hold the Executive and IPID to account. It is noteworthy that some

members of the Portfolio Committee on Police held a meeting with the then

Minister of Police, Nhieko where my removal from office and that of Dramat were

discussed. The next day, Nhieko, made a presentation to the entire portfolio

committee to start a process to remove Dramat. See Annexure J.

28. I believe this was another incident where an oversight body failed to carry out its

Constitutional duty but was rather swayed by political considerations.

29. I include in my criticism of the manner in which Nhieko suspended me and

appointed Kgamanyane, the investigation and recommendation of Werksmans

who were appointed to look into and report on the deportation of the Zimbabwean

nationals. I refer to this investigation in Annexure G which is the record of

proceedings in the Constitutional Court matter that led to my reinstatement as

Executive Director at IPID. This report is flawed in material respects. In addition

Nhleko's conduct with regards to the commissioning of this report ultimately led to

the dismissal of Sesoko and Khuba. I deal with this evidence in detail below.

30. In context, Khuba reported having received multiple calls from Nhleko's Personal

Assistant asking him to meet with Nhieko for a face to face meeting. Nhieko himself
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called Khuba promising him that the Ministry would cover his travelling costs to

Cape Town on a weekend so that I would not find out about it. These were the

actions of a government minister who was willing to use any means, including

subterfuge to capture the criminal justice system. Nhleko would later go to

Parliament to perpetuate the same lies.

Charged with Fraud and Defeating the Ends of Justice

31. On 15 March 2016, I together with Sesoko and Khuba were charged with Fraud

and Defeating the Ends of Justice arising solely out of the recommendations of the

Werksmans report.

32. I knew that these charges were politically motivated and unsustainable. They had

been trumped up as an additional layer of threats and intimidation to interfere with

the independence of police oversight. Our charging coincided with our presentation

of this matter in the High Court in the second half of 2015. The judgement that was

delivered in December 2015 was that my unilateral suspension and disciplinary

action was unlawful and unconstitutional. This order was confirmed by the

Constitutional Court in September 2016. It bears mentioning that on the eve of us

going to argue the matter in the Constitutional Court we were charged criminally.

33. In the relation to the same criminal charges on 1 November 2016, the prosecutor

Sello Maema ("Maema") told the Pretoria Magistrate's Court, "After consultations

...it has been apparent to the state that a prosecution would no longer be viable

and we withdraw all charges". I knew that this was inevitable as there had never

been a basis for charges against us. Our prosecution was politically inspired and

malicious. Furthermore, it was probably unlawful. Maema was one of a group of

prosecutors who were selected to undertake political prosecutions.

Werksman's Report

34. I pause to reflect on the events that preceded the Werksmans report which was
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commissioned by Nhleko in or about January 2015. This report which I maintain

was materially flawed was used by Nhleko to legitimise his unlawful actions. I also

take issue with the conduct of Sandile July ("July"), who compiled the said report.

35. Nhleko appointed Werksmans to investigate the "two reports" which he falsely

alleged he had been given by IPID. IPID only gave Nhleko one report. The report

compiled by Khuba had been given to the NPA. That is the only place where

Nhleko could have obtained that report from.

36. Several attempts were made by July to interview IPID National Head of

Investigations, Mr Sesoko and IPID Lead Investigator, Khuba. Khuba was

contacted by July and Khuba indicated his willingness to cooperate but asked that

the request be sent via email and be directed to me - he also provided the relevant

email addresses. Interestingly, when the email was sent, Khuba's and Sesoko's

email addresses were typed correctly but mine was not. The email meant for me

was sent to rmcbride@ipid.co.za instead of rmcbride@ipid.gov.za. Sesoko picked

up on what he thought had been an error and alerted Werksmans. The next time

they sent the email to rmcbrde@ipid.gov.za (leaving out the " i" in mcbride). One is

left with no other conclusion than that Werksmans was in cahoots with Nhleko to

conduct a sham investigation that would enable Nhleko to get rid of myself and

Dramat by hook or by crook.

37. Mr Israel Kgamanyane ("Kgamanyane"), who was the IPID's Free State Provincial

Head at the time, was appointed to act as Executive Director in my absence (due

to my suspension).

38. After his appointment, Kgamanyane instructed Sesoko and Khuba to attend

interviews at Werksmans.

39. Thereafter Werksmans produced a report which was strongly contested by me,

Khuba and Sesoko. Nevertheless, the report was leaked to the Sunday Times

(Stephan Hofstatter and Mzilikazi wa Afrika) and the Sunday Independent (Solly
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Maphumulo). The Sunday Times and Sunday Independent ran a series of false

stories to prop up Nhleko's false narrative to discredit us publicly.

40. The Werksmans report was the only evidence against me, Khuba and Sesoko.

41. On 21 May 2015, Khuba and Sesoko were suspended by Kgamanyane on the

instructions of the Minister of Police for allegedly altering the IPID's Progress

Report into the Rendition Investigation, dated 22 January 2015 ("the first report")

with me.

42. However, it should be noted that I did not even know about the existence of the

report that was supposedly altered as it predated my appointment as IPID

Executive Director.

43. A critique of the Werksmans report was filed with my papers when I challenged

my unlawful suspension in the High Court. (See Annexure G).

44. It later transpired that the author of this report claimed that his report was hearsay

and apparently not legally sustainable. It should be noted that the author of this

report, Sandile July was later quoted by Maema in court in November 2016 as

having threatened to challenge his subpoena in the High Court on the basis that

his report was hearsay and he could not stand by it in a court of law. In view of this

it seems to me that this report, which cost the taxpayers over R1,3 million was

intended only to be used as an instrument to get rid of me, Khuba, Sesoko, Dramat

and Sibiya. The Werksmans report is annexed as Annexure K.

45. Bizarrely, Nhleko latertried to get the IPID to pay between R6 million and R9 million

in legal costs incurred by him in his unlawful and unconstitutional attempt to

remove me as IPID Executive Director. The entire rendition saga cost the state

R17 million, according to a reply to a parliamentary question put to him in 2017.

46. On 21 May 2015, Khuba and Sesoko were suspended by Kgamanyane on the

instructions of the Minister for allegedly altering the IPID's Progress Report into the
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Rendition Investigation, dated 22 January 2014 ("the first report") with myself.

However, it should be noted that I did not even know about the existence of the

report that was supposedly altered as it predated my appointment as IPID

Executive Director.

47. During the eighteen (18) months of my suspension, I heard about Kgamanyane

wreaking havoc in the IPID by initially suspending and transferring at least eight

(8) senior managers for no other reason than that they worked with me or that they

deposed to affidavits about information which was within their knowledge as IPID

employees.

48. At the time of my return to the IPID, on 19 October 2016, the Constitutional Court

had confirmed the High Court decision to declare my suspension unlawful and set

it aside. I had found that additional members at IPID had also been displaced under

the so-called "restructuring".

Suspensions, transfers and dismissals

49. I now deal with the suspensions and transfers that occurred immediately following

my suspension.

50. Sesoko was the Chief Director of Investigations and Information Management. He

is the Head of Investigations. He made an affidavit in my application to challenge

the constitutionality of section 6(3) and 6(6) of the IPID Act, Act 1 of 2011. He was

suspended on 21 May 2015. He was charged with altering the report into the

Zimbabwe renditions investigation. As soon as Kgamanyane was appointed as

Acting Executive Director, he asked for the Panday case which was under

investigation by IPID. To date, this case is not on the court roll. Kgamanyane also

went to Limpopo and the North West and collected dockets in which former DPCI

Head, Mthandazo Berning Ntlemeza and Major-General Jan Mabula were

suspects.
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51. Sesoko was subsequently wrongly dismissed by Advocate Mxolisi Zondo

("Zondo"), who presided over General Sibiya's disciplinary hearing, without having

presented his case. He had requested a postponement owing to illness but Zondo

rejected his medical certificate and dismissed him in absentia. In his written ruling,

Zondo concedes that it would have been fair to hear Sesoko's version of events.

He however bizarrely dismisses him with immediate effect, without allowing him to

state his defence, because the medical certificate submitted by Sesoko's counsel

was from a general practitioner and not from a specialist. Furthermore, Sesoko's

dismissal was based on hearsay evidence of a single witness. Written reasons for

the ruling by Zondo are annexed hereto as Annexure L.

52. Sesoko was also criminally charged with Khuba and me for fraud and defeating

the ends of justice. The criminal charges were withdrawn on 01 November 2016.

Upon my return to office in 2016, a settlement was reached with Sesoko's

attorneys to reinstate him to his former position.

53. Upon my return to office, I discovered that there were allegations that of the

manipulation of cases to artificially inflate the performance of the IPID in my

absence. Kgamanyane even went to Parliament and reported that performance

was much better in the absence of the suspended and transferred IPID officials.

However, this was a blatant lie which was told to make him look good. Nhleko

awarded him a bonus for good performance. Other senior manages did not get a

performance bonus.

54. Upon my return to office in 2016, a settlement was reached with Sesoko's

attorneys to reinstate him to his former position within IPID.

55. Khuba was the lead investigator into allegations that some Zimbabweans were

unlawfully handed over to Zimbabwean police, resulting in them being killed. He

was suspended on 21 May 2015 on allegations of altering the investigation report

into Zimbabwe 'renditions' with myself and Sesoko. During his suspension, he was

told that he was suspended on the Minister's instructions. Khuba deposed to an
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affidavit which was submitted in my Constitutional Court case.

56. Prior to his dismissal, Khuba was approached by Werksmans, the Minister's

Personal Assistant and the Minister himself who wanted to interview him and get

him to implicate me. When he failed to implicate me and Sesoko, disciplinary

charges were brought against him. After six months of suspension, Khuba reached

a plea bargain deal and was given a final written warning. Within a week, Khuba

was summarily dismissed after he refused to falsely implicate me and Sesoko.

Upon his refusal, he was dismissed with immediate effect.

57. After Khuba was dismissed, he was approached by officers from the Hawks and

promised his job back on condition he made a false statement saying that I had

forced him to change the rendition report. Khuba recorded this approach by a

Colonel MS Mahiangu, who is heard imploring Khuba to make a false statement

to empower General Mthandazo Berning Ntlemeza ("Ntlemeza"). In the recording,

Colonel Mahiangu further says Khuba would be restored to his position if he made

such a statement. (See Recording 1 to be handed up as Exhibit "U1"). A copy

of the transcript is annexed hereto marked Annexure M. The recording will be

made available to the Commission at the Chairman's discretion.

58. Well before my appointment as IPID Executive Director, Ntlemeza himself had told

Khuba in November 2013 while he was doing the rendition investigation that it was

the only thing holding up his move to the DPCI. The following year on 6 December

2014 Ntlemeza told Khuba to watch the media as there was going to be a 'hit on

Dramat'. On the same Dramat received a "notice of the intention to suspend" from

Nhleko.

59. Khuba has since been restored to his position through an order of the Labour

Court. The criminal charges against Khuba, Sesoko and myself were withdrawn

on 01 November 2016.

60. Felicia Ntshangase ("Ntshangase") is the Gauteng Provincial Head who was
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suspended on 8 July 2015 by Kgamanyane. Five days after my suspension Nhleko

addressed IPID management and made disparaging remarks about the judiciary.

Ntshangase made an affidavit about this. She was suspended on allegations of

nepotism for recommending the appointments of 3 officials in her office. However,

the decision to appoint said officials was made by Mr Kgamanyane. The Public

Service Commission later cleared Ntshangase of wrongdoing and recommended

action against Kgamanyane instead.

61. Nomkhosi Netsianda ("Netsianda") is the Head of Corporate Services. She was

suspended on 19 August 2015 on allegations of leaking information to the media.

The leaked information concerned the appointment of the Deputy Minister's

daughter to a Deputy Director: Investigation post in the Free State, where

Kgamanyane was the Provincial Head. Ms Netsianda advised against the

appointment of the Deputy Minister's daughter. The documentation and her written

notes ended up in a City Press report. The Public Service Commission ("PSC")

later found that the Deputy Minister's daughter did not have the experience

required for the post. Netsianda was also charged for conducting herself in a

disgraceful manner by raising her voice during the Audit Committee meeting,

where the funding of the IPID's case challenging Nhleko's interference with the

IPID's independence was discussed. The disciplinary case against Netsianda was

driven by the chairperson of the Audit Committee.

62. Netsianda's position was advertised in May 2016 and Molefe Matsomela was

subsequently appointed on a six-month contract. The post was not vacant. In

addition, Matsomela's security screening was done before the post was

advertised, clearly indicating that advertisement and interviews were just a

formality and that the post was earmarked for Matsomela. During his tenure, the

so-called restructuring at IPID proceeded at pace and some people were

transferred to more than one position. Matsomela never came back to work upon

my return to office and he resigned thereafter. Since Matsomela's appointment

was irregular, the IPID has instituted a process to recover the fruitless and wasteful
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expenditure relating thereto in the amount of R450 456.44.

63. The reputations of the affected officials were ruined. Kgamanayane even issued a

directive for IPID staff not to talk to the suspended and transferred officials. Due to

the fact that there were no grounds for the transfers, three officials, Antonett

Mphago ("Mphago"), Viceroy Maoka ("Maoka") and Moses Dlamini ("Dlamini"),

lodged a dispute at the General Public Service Sectoral Bargaining Council

("GPSSBC") for their unfair transfers and a case of unlawful transfer in the Labour

Court. The three were transferred for 8 months at great cost to the IPID just to

punish them for having worked with me. The total cost of the transfers is in excess

of R1 million, including the arbitration award which they won at the GPSSBC.

64. Maoka is the Director: Litigation Services. He made an affidavit for my

Constitutional Court case. Maoka lodged a complaint regarding the conduct of Adv.

George Baloyi of NPA in the rendition prosecution. Maoka was transferred to

Limpopo on 1 September 2015 on allegations of leaking information to the media.

Maoka was transferred at the same time as Mphago (to Gauteng) and Moses

Dlamini (to KwaZulu-Natal). He was never charged with leaking information but

was charged with the cancellation of bookings, failure to inform his supervisor and

failure to report sick leave to the supervisor. Maoka was re-instated by the Labour

Court on 29 April 2016, returning to his office on 06 May 2016. He was suspended

on 12 May 2016 for 'providing legal assistance to his colleagues and for failure to

make financial disclosure1.

65. Dlamini is the National Spokesman who was suspended on 20 June 2016. He

made an affidavit in my Constitutional Court case. Dlamini was transferred to

KwaZulu-Natal on 1 September 2015 on allegations of leaking information to the

media. Dlamini was transferred at the same time as Mphago (to Gauteng) and

Maoka (to Limpopo). He was never charged with leaking information but was

charged with the cancellation of bookings and failure to report sick leave to the

supervisor timeously. Dlamini was re-instated by the Labour Court on 29 April

2016, returning to his office on 06 May 2016. He was again suspended on 20 June
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2016 for speaking to suspended officials (Maoka and McBride) against the

directive of Kgamanyane, as well as allegations of sending disparaging emails

about officials to IPID staff. Kgamanyane had issued a directive that IPID staff

should not communicate with transferred and suspended officials. Dlamini was

served with a letter of intent to permanently transfer him to the Eastern Cape within

3 days of returning to the office. After objecting, he was transferred to the post of

Director: Investigations at National Office effective 1 July 2016 as part of the

"restructuring" After he objected to the transfer, he was suspended.

66. Dlamini's disciplinary hearing was presided over by the Limpopo Director of Public

Prosecutions, Advocate Ivy Thenga to whom IPID makes referrals of cases

investigated by it - a clear conflict of interest. Thenga said that she had been

instructed to finalise the hearing over the weekend. Dlamini was reinstated upon

my return to office.

67. Mphago is the Director: Executive Support in the office of the Executive Director.

She was transferred to Gauteng on allegations of leaking information to the media.

The said information related to the appointment of the daughter of the Deputy

Minister of Police's daughter to a post of Deputy Director: Investigations in the Free

State. She was transferred to Gauteng provincial office to the position of Deputy

Director: Corporate Services pending finalisation of investigations. She was never

charged with leaking of information nor notified of the outcome of the investigation.

On 1 December 2015, Mphago's transfer was uplifted after she had written to

Kgamanyane informing him that 60 days had elapsed since her transfer and that

no charges had been brought against her. She was denied access to her office

and had to squat in the passage. On 30 June 2016 she was transferred to a

position of Director: Compliance Monitoring, as a result of 'restructuring1. Mphago

was under investigation on allegations of meeting/talking to/with me on my visit to

the National Office on 9 June 2016.

Restructuring
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68. Kgamanyane subscribed to the view that "If it works - break itf, as there is no

other way to comprehend the rationale behind the restructuring that went on during

his tenure. It was completely irrational, with people being transferred to positions

for which they had no competencies or experience.

69. Vinesh Boodhoo ("Boodhoo") was the Director: Investigation in Gauteng. He was

appointed by Ntshangase. Upon the suspension of Ntshangase, Dan Morema

("Morema") was appointed to act in Ntshangase's position in her absence. Morema

victimised Boodhoo, as a result, he lodged a complaint against Morema. Boodhoo

received correspondence informing him that the outcome of the investigation of his

complaint was that he should be transferred out of Gauteng. Boodhoo was

permanently transferred to the post of Director: Investigations in the Eastern Cape

effective 1 July 2016 as a result of "restructuring". Boodhoo resigned shortly after

being transferred.

70. Marianne Moroasui ("Moroasui") is the Chief Director: Legal Services. In March

2016 Kgamanyane had the Provincial Head of Kimberly and the then Deputy

Provincial Head of the Western Cape (Moroasui) take over the running of Legal

Services whilst she was in the office. During the purported restructuring of the IPID,

Moroasui was informed that she would be transferred to a position of Provincial

Head in either Mpumalanga or Kimberley. She resisted the move and referred the

matter to the PSA. Whilst still in consultation with the PSA Kgamanyane,

transferred her to Kimberley as Provincial Head. Moroasui was instructed to

commence in Kimberley on 1 July 2016. She did not comply with the instruction

and continued reporting to the National Office. One day she went out to lunch and

upon her return her "biometric access" had been deactivated and she could not

access the National Office. Moroasui was informed by Matsomela, who was at the

time acting as the head of Corporate Services that she had to report to Kimberly.

Her colleagues had to bring her handbag, work bag and other personal belongings

to her on the street as she was refused access, even to the National Office parking.

71. Zuziwe Cele ("Cele") was the Deputy Director: Supply Chain Management. She
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was permanently transferred to Deputy Director: Corporate Services in Gauteng

Province effective 1 August 2016 as a result of restructuring. She was seen to be

a stumbling block to procurement. She also left IPID shortly after being transferred.

72. Lindokuhle Ngcongo ("Ngcongo") was the Chief Financial Officer ("CFO"). She was

transferred to Gauteng as the Provincial Head to head investigations. She was

perceived to be a stumbling block to Kgamanyane's plans for procurement. She

was also opposed to the IPID paying for legal costs incurred by the Minister of

Police (Nhleko). She has since left the IPID.

73. Mamodishe Molope ("Molope") is the Chief Director: Compliance Monitoring and

Compliance Management. She was transferred to Mpumalanga as Provincial

Head to lead investigations, as part of restructuring.

74. Several other junior staff members were also transferred from their positions as a

result of "restructuring" sanctioned by the former Minister of Police, Nkosinathi

Nhleko.

75. The impact of the instability that was occasioned by these transfers is noted in the

report of the Auditor General dated 31 March 2016. The report is annexed as

Annexure N.

Return to office

76. I returned to office on 19 October 2016 and on 20 October 2016 I requested

Kgamanyane for a handover report. He was quite petulant and refused to give me

such a report. In a letter dated 27 October 2016 he stated that all activities local

and international trips were undertaken with the approval by his supervisor. Both

the letter and his response are annexed as Annexure P.

77. He never returned to work and was irregularly transferred by Nhleko to the DPCI.

He was accepted by former Hawks Head, Mthandazo Ntlemeza and appointed to

the DPCI structure in the Free State. I had no say in Kgamanyane's transfer, which
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was done by Nhleko and Ntiemeza without any consultation. There is no greater

example of interference in the operations of the IPID by a minister who had been

found to have acted unlawfully and unconstitutionally by the Constitutional Court.

To make matters worse, Kgamanyane was facing disciplinary action for the havoc

he had caused at IPID. I wrote to Ntiemeza about my concerns.

Infiltration of IPID by Crime Intelligence

78. I also found that IPID had been infiltrated by Crime Intelligence in the form of

Brigadier Tlou Kgomo ("Kgomo") and others. Kgomo had been appointed as

Director: Investigations. He was appointed to act as head of investigations in

Sesoko's position. He returned to Crime Intelligence soon after my return to office.

My next encounter with Kgomo was in Parliament where he was part of Phahlane's

team to counter IPID's investigations. Kgomo would later approach IPID

investigators, Mandla Mahlangu ("Mahlangu") and Cedrick Nkabinde ("Nkabinde"),

to offer them Brigadier positions to induce them to make false statements to

implicate IPID managers in wrongdoing. In a recording made by Mahlangu, Kgomo

can be heard making such an offer to Mahlangu. He confirms to Mahlangu that he

is working with the North West team led by Major General Jan Mabula ("Mabula")

investigating a concocted case that would bring me "down", along with other IPID

investigators and torpedo the investigation against Phahlane. Kgomo also took

Mahlangu to Potchefstroom to meet Mabula (which is discussed below). See

Annexure Q for the transcript of the recording (Recording 2 to be handed up as

an Exhibit "U2"). The recording will be made available to the Commission at the

Chairman's discretion.

79. Upon my return from my suspension on 19 October 2016 I was alerted to

irregularities on how investigations had been conducted during the time when I

was on suspension. There were allegations that certain cases that were being

investigated by the IPID had been pre-maturely closed without carrying out proper

investigation processes as contained in the Standard Operating Procedures. This
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was done in certain instances to manipulate the statistics upwards and other acts

that amounted to defeating the ends of justice. These cases were termed "special

closures". This was intended to give an impression that performance had been

better under Kgamanyane. I instructed our Integrity Strengthening Unit to

investigate these allegations. The Auditor-General also flagged some of these

cases. One employee has already been dismissed as a result of this investigation.

Another senior employee, Dan Morema, resigned when he was approached to

make a statement.

Investigation into Phahlane

80. Soon after my return to office I received a complaint from Paul O'Sullivan

("O'Sullivan"). The complaint was about a case of corruption and money laundering

that had been opened against the then Acting National Commissioner of Police,

General Phahlane. This case was first reported to the IPID before my arrival.

81. O'Sullivan had brought the case to the attention of Mr Kgamanyane, the Acting

Executive Director, in March 2016 while I was on suspension. The complaint

brought by O'Sullivan was that the case had not been investigated and he

requested me to intervene and ensure that matter was investigated. One of the

strange things that I found upon my return was that two cases had been opened,

one as a duplicate of the other and wee versa - and both were then closed as

duplicates of each other.

82. At the end of November 2016, a Task Team was formed that was to investigate

the cases of corruption and money laundering that were levelled against General

Phahlane. The Task Team comprised of Mahlangu, Temane Binang, Mantsha

Raphesu and Nkabinde.

83. The case to be investigated had to do with the construction of Phahlane's house

at Sable Hills Estate allegedly with funds that were provided by a service provider
Page 19 of 33

RJM-0019



to the SAPS. Furthermore, there were vehicles in Phahlane's possession that,

according to him, were either purchased and owned by him or sponsored for his

use. The IPID investigated all cases and there was clear evidence of a corrupt

relationship between Phahlane and service providers to the SAPS.

84. During January 2017 a search warrant was executed at the Sable Hills home of

Phahlane. The purpose of the search was to identify the music system that was

bought and paid for by a SAPS service provider. Present at the search was the

person who had installed the music system. This was for purposes of identifying

and confirming that the music system in Phahlane's house was the same music

system that had been purchased by funds from a SAPS service provider and that

it had installed in Phahlane's house.

85. After the search warrant was executed at Phahlane's house, he initiated a civil suit

challenging the lawfulness of the search warrant.

Counter-investigation

86. The parties have exchanged papers in the civil suit matter but it became dormant

since the latter part of 2017. Recently one of the original Task Team members,

Cedrick Nkabinde, (who was approached by Kgomo as mentioned in paragraph

78), deposed to a supporting affidavit for Phahlane. At the time Nkabinde was

undergoing a disciplinary process for several acts of misconduct. Nkabinde

resigned with immediate effect, on 19 October 2018, and his disciplinary hearing

did not proceed.

87. I want to pause here and go back to when the initial investigation into the case of

corruption and money laundering was initiated against Phahlane. O'Sullivan was

the complainant and also because of his background in the matter he and attorney

Sarah-Jane Trent accompanied IPID investigators to the Sable Hills Estate to point

out witnesses that he had identified, to the IPID investigators.
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88. As a result of the on-going investigations by the IPID assisted by O'Sullivan and

Trent, Phahlane used his powers as the Acting National Commissioner to set up a

team from the North West (Mabula Team) to start a counter-investigation against

the IPID investigation team.

89. This SAPS counter-investigation was authorised under the guise of a security

breach against the Acting National Commissioner. The Acting Divisional

Commissioner General Makhele and the North West Provincial Commissioner

General Motswenyane, together with the Mabula Team concocted a report that

was utilised to authorise their travel to Gauteng to investigate the purported

security breach. Crime Intelligence ("Cl") had earlier done an investigation of the

alleged security breach and it found that there was in fact no security breach. The

officers who did the investigation made statements to this effect. As a result of the

concocted report a second charge of defeating the ends of justice was registered

against the Mabula Team and other Generals. In the course of that investigation

General Makhele attempted to interfere with that investigation and she was

charged with defeating the ends of justice and contravention of Section 33 of the

IPD Act. All three case are still with the NPA.

90. The Mabula Team then proceeded to counter the investigation of the IPID by

approaching all the witnesses in the IPID investigation to get them to change their

initial version against Phahlane and the SAPS service providers and their

involvement in the construction of Phahlane's house and the cars.

91. Their counter-investigation resulted in a case being opened, Kameelfdrift CAS

12/01/2017, against O'Sullivan and his associate Trent. The charges that related

to them were amongst others of accompanying IPID officials to Phahlane's Sable

Hills home and impersonating IPID officials in terms of section 33(5) of the IPID

Act. These were clearly trumped up charges.
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92. During Trent's arrest her mobile phone was unlawfully confiscated by the Mabula

Team and booked in for investigation in order to try and support the charges that

were being fabricated against the pair and later on the IPID investigators that were

added.

93. O'Sullivan and Trent made several appearances in the Pretoria Magistrate Court

on these charges.

94. In about May 2017 Brigadier Ncube of the Mabula Team, on the instruction of State

Advocate Molatlhwa Mashuga ("Mashuga"), charged IPID investigators Mahiangu

and Binang for allegedly contravening section 33(5) and section 33(2) of the IPID

Act. The two IPID investigators were part of the Task Team investigating the

Phahlane matter. They were joined to O'Sullivan and Trent and were required to

appear at Pretoria Magistrate Court.

95. Trent's phone was stolen by the Mabula Team and taken to Israel to be

downloaded. The contents were leaked to the Sunday Times in a bid to falsely

implicate myself and my investigators in wrongdoing to protect Phahlane.

96. There was a litany of charges that were brought against Mahiangu and Binang

who were members of the IPID Task Team. At the top of the list were charges of

contravening section 33(5) and section 33(2) of the IPID Act. The two investigators

were added in State versus Sarah-Jane Trent and three others, which was held at

the Pretoria Magistrate Court. When Ncube had earlier come to IPID to obtain the

statements of Mahiangu and Binang, I asked him why he was in Gauteng as he

was based in the North West. He opened a case of intimidation against me.

97. The State Advocate in the matter was Mashuga, who also has some links to the

North West SAPS team. The case was remanded several times for further
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investigation until October 2017, when the accused made an application that the

matter be struck off the roll in terms of section 342A(3)(c) of the Criminal Procedure

Act, No 51 of 1977, which deals with unreasonable delays in a matter before a

court.

"(3) If the court finds that the completion of the proceedings is being delayed

unreasonably, the court may issue any such order as it deems fit in order to

eliminate the delay and any prejudice arising from it or to prevent further

delay or prejudice, including an order-

fa) *;

(b) *;

(c) where the accused has not yet pleaded to the charge, that the case

be struck off the roll and the prosecution not be resumed or instituted

de novo without the written instruction of the attorney-general;"

98. The Magistrate made an order that the matter be struck off the roll in terms of the

above-mentioned section. The matter could therefore only be re-enrolled with the

written instruction of the NDPP, Shaun Abrahams at the time. This order by the

Magistrate was made in October 2017.

99. It's important to indicate that neither the order by the Magistrate made in terms of

section 342A(3)(c) of the Criminal Procedure Act nor the Prinsloo J Order, made

in November 2017, stopped the Mabula Team from continuing with their counter

investigation. This was clear when immediately after both orders Ncube took

another warning statement, this time against Mantsha Raphesu and threatened to

arrest the other members of the Task Team including myself. Despite all the

threats the fabricated case is yet to be re-enrolled, further proving that the charges
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are baseless and are trumped up.

100. Various aspects concerning these arrests and prosecutions were illegal and are

now the subject of civil litigation.

Interdict Against Counter-investigation

101. With the on-going counter-investigation by the Mabula Team, it was clear that the

intention was to impede the IPID investigation. In consequence IPID brought an

urgent application before the North Gauteng High Court to stop the counter-

investigation, and also to seek a declaratory order that members of the SAPS who

were themselves subjects of an investigation by IPID should not investigate or

oversee an investigation against members of the IPID.

102. An urgent interdict was initially sought against Phahlane, the North West Provincial

Commissioner, Mabula and Brigadier Ncube. Later, in the main application, the

other members of the Mabula Team were added as respondents as they were

conducting this counter-investigation against members of the IPID.

103. Throughout the exchange of papers in this matter, the Mabula Team insisted that

the cases that the IPID stated they were investigating against them were "cold

cases". This was proven to be false as a list was annexed in the papers to show

the status of the cases against the members of the Mabula Team.

104. It is, in any event, disingenuous for Mabula to say as the evidence shows that the

only reason the cases had not progressed was due to them being suppressed.

There is a recording in which one of the suspects admits to torturing the deceased

in the Makau case and he implicates Mabula. (See Recording 3 to be handed up

as Exhibit "U3"). A copy of the transcript is annexed hereto marked Annexure R.

The recording will be made available to the Commission at the Chairman's
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discretion.

105. An agreement was reached by the parties and it was made the order of court by

Prinsloo J. At the time the order was made, Phahlane had been suspended as the

Acting National Commissioner and General Mothiba had been appointed to act.

Prior to the Prinsloo J order that was made on 28 November 2017, Mothiba had

also been engaged on countless occasions to try and resolved the matter outside

of the courts.

106. Prior to the Prinsloo J order, there had been countless engagements with different

senior management of the SAPS in a bid to avoid litigation and come to an

amicable solution to the number of civil suits that were in the courts.

107. The Portfolio Committee on Police also interfered by requesting an appearance

and briefing by Phahlane, whilst he was still acting National Commissioner.

108. These attempts at "resolving the conflict" were unprecedented and impeded on

IPID's independence.

109. Despite obtaining an Order from Prinsloo J the Mabula Team continued with their

counter-investigation against the IPID. Mabula and his team continued harassing

and attempting to intimidate IPID members to impede the IPID investigation into

Phahlane. Ncube took warning statements from Mantsha Raphesu and threatened

to arrest the other members of the Task Team including myself. These threats

came to nothing but did have the effect of frightening and restricting some of the

IPID investigators.

110. As a result, IPID continued to engage the SAPS, the Ministry as well as the office

of the NDPP, trying to ascertain whether the continuing investigation was

sanctioned at a senior level.
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111. Meetings were also held with General Khehla Sitole ("Sitole") and Minister Cele,

after their appointments to their respective offices, in order to inform them of these

matters and also with a hope that there would be meaningful intervention.

112. Despite all these efforts on the part of the IPID, as well as the numerous letters to

the various stakeholders, the National Commissioner only indicated that he would

abide the order of court. The Minister on the other hand was unrepresented when

the matter was argued for a final order on 21 June 2018.

113. The matter was set down for argument before Judge Tuchten on 21 and 22 June

2018. Phahlane agreed that he would not take part in, or oversee any investigation

that was carried out by the members of the Mabula Team. This formed part of the

order by Tuchten J made on 26 June 2018. The order by Tuchten J is annexed

as Annexure S.

114. An important point to note is that, the National Commissioner of the SAPS, General

Sitole, prior to the proceedings, entered a notice agreeing that he would abide the

order of the court.

115. The interpretation of this notice to abide, coming from the National Commissioner's

office led to the question that if the Commissioner abides by the prayers of the

IPID, what locus standi did the members of the Mabula Team have to continue

with an investigation that did not seem to be sanctioned by the Head of the SAPS?

116. There were arguments for both sides and at the last minute the Deputy National

Commissioner, General Sindile Mfazi, gave a written undertaking that the

members of the Mabula Team would no longer be involved in any "revenge-

investigations" against members of the IPID that were investigating them.

117. The term "revenge-investigation" was made by Judge Tuchten in his judgment on
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26 June 2018. The order was in effect drafted around section 25 of the IPID Act,

which speaks to instances where an investigator has a conflict of interest in any

investigation that he carries out that he would have to declare such interest. The

SAPS Act does not have a similar clause that deals with conflicts of interest. The

Judge in this matter added that such members of the SAPS should also be

precluded from overseeing such investigation.

118. Further, the above gap in the SAPS legislation would be temporarily resolved by

the Tuchten Judgment until such a time that there were appropriate regulations or

standing orders or national legislation dealing with this gap.

Court order regarding search and seizure by Phahlane on vehicle investigation

119. During the investigation into the Phahlane vehicle case, IPID discovered that there

were several SAPS service providers who were apparently engaged in corrupt

relationships with Phahlane. Amongst the facilitators and/or service providers were

the following: Durandt Snyman, Keith Keating, the proprietor of Forensic Data

Analyst ("FDA") and others. The relationship between these parties was unravelled

and IPID together with members of DPCI conducted search warrants on the

properties of the above-mentioned service providers on 4 December 2017.

120. The lawfulness of the search warrants was challenged. The applicants raised

technical challenges against the affidavit utilised to authorise the search warrant

by the magistrate. In addition they contended that the IPID officials are not police

officials and therefore cannot execute a search warrant in terms of the Criminal

Procedure Act as well as other technicalities.

121. The matter was set down and heard on 18 June 2018. The judgement was

delivered on 3 August 2018 by Judge Kollapen. This judgment dealt thoroughly

with all the technical points raised by the applicants and ruled in favour of IPID.
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See Annexure T.

122. The applicants later brought an application for leave to appeal which was

dismissed. We have been advised by IPID's attorneys that the applicants are

petitioning the Supreme Court of Appeal.

Unjustified Attacks against IPID

123. As can be seen, it is clearly evident that there have been orchestrated, relentless

attempts to unjustly interfere with IPID's core function of independent oversight of

the police. I am deeply concerned about this. Should these attacks continue and

succeed, there is a real risk that IPID could be marginalised and an important

Constitutional check mechanism over the police be minimised.

124. An overview of these attacks follows:

National Prosecuting Authority Bias

125. The NPA under the leadership of Advocate Shaun Abrahams ("Abrahams"),

working with Advocates Tori Pretorius ("Pretorius"), Anthony Mosing ("Mosing"),

Sibongile Mzinyathi ("Mzinyathi"), George Baloyi ("Baloyi"), Sello Maema

("Maema"), Molatlhwa Mashuga ("Mashuga") and Raymond Mathenjwa

("Mathenjwa") has lost all credibility. I am of the belief that these advocates are a

core group that has been at the forefront of enabling the capture of the criminal

justice cluster through the persecution of corruption fighters. They were also

involved in the protection of criminal suspects by declining and/or delaying

decisions to prosecute suspects investigated by the IPID in cases where their

subordinates who are experienced prosecutors had recommended prosecution

based on abundant evidence but the advocates would override those decisions.

126. I am of the belief that the above core group of State Advocates at the NPA have
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been working to interfere with IPID's oversight function of the police. This same

core group of State Advocates have also worked against the independence of the

Hawks by the unsustainable prosecutions they have taken against Dramat, Sibiya

and Booysen. They have attempted to destabilise both organisations through

malicious prosecutions. There is evidence that these actions are politically driven.

127. In addition to the series of malicious prosecution these State Advocates have also

impeded the work of IPID by declining to prosecute suspects investigated by IPID.

This has occurred in cases where experienced prosecutors recommended

prosecutions. These decisions, however, are regularly overturned by the core

group of State Advocates. The extent to which this has happened rules out the

possibility of coincidence.

128. This caused me to write to NDPP Shaun Abrahams on numerous occasions

requesting that he review Mzinyathi's and Baloyi's decisions to undermine the

decisions of Senior Public Prosecutors which inexplicably overturned their

decisions to prosecute. See Annexure U. In response to my letters Abrahams

simply said he agreed with his State Advocates actions. The tone of his reply does

not convince me that he has applied his mind to the matters which I have raised.

See Annexure V. I then responded to his letter as recorded in Annexure W.

129. I have already expressed my concern that Advocate Sello Maema ("Maema") saw

fit to prosecute us in respect of the rendition matter, as I know that there was not

a shred of evidence to substantiate his decision to charge us with fraud and

defeating the ends of justice (or any other charge).

130. Mashuga was the State Advocate who took the decision to prosecute IPID

investigators together with O'Sullivan, and Trent in defiance of a court order, and

on charges to which there is no evidence. The motive for this was to impede IPID's

investigation into Phahlane.
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The role of Hogan Lovells

131. Hogan Lovells allowed itself to be used to hollow out public institutions, especially

the IPID and the DPCI. This firm was used to get rid of people in the IPID and the

DPCI. There are common figures in the tainted disciplinary processes with

fabricated charges against Sesoko, Khuba, Sibiya and myself. In particular the

conduct of legal professionals who deliberately carried out the nefarious agenda

of politicians (Minister Nhleko) are to be censored.

Crimes against the State (CATS) Unit

132. DPCI has a specialised investigation unit for terrorism and related crimes. The unit

is called "Crimes against the State Unit". As its name suggests this unit

investigates very serious matters. For inexplicable reasons the fraud and defeating

the ends of justice case which arose from the rendition case in which Sesoko.

Khuba and I were charged, was investigated by this investigation group. Perhaps

this was to add gravitas to the allegations against us. The charges were however

eventually (and inevitably) withdrawn as there was never any basis for an

investigation against us, much less an actual prosecution. I question why this unit

was charged with the investigation against us.

133. I can only conclude that this unit was used to pursue a political agenda and to

target individuals within the criminal justice cluster who stood up against state

capture. The Unit was headed by Brigadier Nyameka Xaba (then Colonel) who

reported to Ntlemeza. The same unit investigated other fabricated cases against

Minister Pravin Gordhan, the so-called Rogue Unit and seems to have taken

instructions or worked with SARS Commissioner Tom Moyane ("Moyane"). This

can be seen from the incident involving SARS Legal Advisor Vlok Symington, who

was prevented from leaving a boardroom until he handed back a document on the

instructions of Moyane.
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134. Furthermore, cases investigated by this Unit are assigned to Priority Crimes

Litigation Unit (PCLU) of the NPA. Prosecutors attached to the PCLU have been

involved in many of the malicious prosecution cases which I have referred to in this

statement, including the prosecutions of Glynnis Breytenbach and Pravin

Gordhan.

Leon Mbangwa - Police Minister's Nhleko's Chief of Staff

135. Lionel Moyo aka Leon Mbangwa was employed by Minister Nhleko as his Chief of

Staff. This appointment was completely irregular in that Mbangwa is a convicted

criminal and illegal immigrant. He does not hold a legitimate South African Identity

Book/Card. He was previously convicted and sentenced to four years

imprisonment for using a fraudulent ID. Upon his appointment Mbangwa's security,

screening was processed through IPID by Kgamanyane to State Security Agency

to avoid detection. This begs the question: Why would a government minister want

an illegal immigrant as his Chief of Staff?

136. In this regard we refer to the letter from Kgamanyane to the State Security Agency

dated 22 February 2016 as recorded in Annexure X, and the State Security

Agency response dated 3 March 2016 to Kgamanyane as recorded in Annexure

Y. In addition find my letter to the State Security Agency dated 25 October 2016

bringing their attention to this possible threat to National Security, as recorded in

Annexure Z.

137. This is another incident which demonstrates the political capture of IPID. The fact

that IPID involved itself irregularly in Mbangwa's security screening and provided

a false clearance flies in the face of IPID's constitutional mandate and

demonstrates the political control the Minister established over the IPID.
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Reference Group

138. In October 2014, the Minister of Police, Nkosinathi Nhleko established a reference

group to "...deal with issues of human resources, suspensions... the state of crime

intelligence, administrative queries and perception of SAPS." At the time, the

Minister said the ministry would use the work done by the reference group to

"...turnaround the image of the police and build public confidence in the service."

Surprisingly the reference group was comprised of public officials and included

State Advocate Raymond Mathenjwa ("Mathenjwa") from the NPA.

139. Mathenjwa was one of the prosecutors involved in untoward decisions concerning

IPID cases. Later (in his position of adviser on the Reference Group reporting to

the Minister) he aggressively demanded sight of the case file into the rendition's

investigation. This was clearly beyond the scope of the reference group as

announced by Nhleko. Further, this was an undesirable situation as Mathenjwa

was a senior prosecutor who was involved in deciding other matters referred to the

NPA by the IPID. At the time, IPID had already referred the rendition docket to the

National Director of Public Prosecutions for a decision on prosecution. That neither

Mathenjwa nor the Minister saw the clear conflict of interest which could

compromise the IPID's independence suggests that there was some ulterior

purpose to the establishment of the reference group.

Portfolio Committee on Police

140. During the period of my suspension, IPID staff who were under attack by

Kgamanyane directed correspondence to the Portfolio Committee on Police

("PCP") reporting the wholesale transfers and new appointments in IPID. No

response was ever received. I too wrote to the chairperson of the committee

alerting him to these concerning events. I never received a response from him.
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141. I can only conclude that the PCP elected not to exercise its oversight function for

political reasons.

I know and understand the contents of this declaration.

I have no objection to taking the prescribed oath.

I consider the prescribed oath to be binding on my conscience.

ROBERT JOHN McBRlDE

The Deponent has acknowledged that he knows and understands the contents of this

affidavit, which was signed and affirmed before me at rHkkJwfffrU on this the

1% day of ^-tknrUAr^ 2019, the regulations contained in Government

Notice No R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19

August 1977, as amended, having been complied with.

ft!

cm-/'-.;.;!;.;:^

IISSIONER OF OATHS

FULL NAMES: KfMt

ADDRESS:
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Please note that most Acts are published in English and another South African
official language. Currently we only have capacity to publish the English versions.

This means that this document will only contain even numbered pages as the other
language is printed on uneven numbered pages.

Government Gazette

REPUBLIC OF SOUTH AFRICA

Vol. 551 Cape Town 16 May 2011 No. 34298

THE PRESIDENCY

No. 425 16 May 2011

It is hereby notified that the President has assented to the following Act,
which is hereby published for general information:-

No. 1 of 2011: Independent Police Investigative Directorate Act, 2011.

AIDS HELPLINE: 0800-123-22 Prevention is the cure
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Act No. 1 of 2011 INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE ACT, 2011

GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

____________ Words underlined with a solid line indicate insertions in
existing enactments.

(English text signed by the President)
(Assented to 12 May 2011)

ACT
To make provision for the establishment of an Independent Police Investigative
Directorate and to regulate the functions of the Directorate, to provide for the
establishment of a Management Committee and Consultative Forum and their
respective functions; to provide for the appointment and powers of investigators;
to provide for reporting obligations and cooperation by members of the South
African Police Service and Municipal Police Services; to provide for transitional
arrangements; to provide for the repeal and amendment of certain laws; and to
provide for matters connected therewith.

PREAMBLE

WHEREAS section 206(6) of the Constitution provides that, on receipt of a com-
plaint lodged by a provincial executive, an independent police complaints body
established by national legislation must investigate any alleged misconduct of, or
offence committed by, a member of the police service in the province;

AND WHEREAS there is a need to ensure effective.independent oversight of the
South African Police Service and Municipal Police Services;

AND WHEREAS Chapter 2 of the Constitution provides for the upholding and safe-
guarding of fundamental rights of every person.

BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa,
as follows:—

ARRANGEMENT OF SECTIONS

CHAPTER 1

DEFINITIONS, OBJECTS OF ACT, ESTABLISHMENT, INDEPENDENCE 5
AND IMPARTIALITY

1. Definitions
2. Objects of Act
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3. Establishment

4. Independence and impartiality

CHAPTER 2

NATIONAL OFFICE

5. National office . 5
6. Appointment of Executive Director
7. Responsibilities of Executive Director
8. Composition of national office
9. Functions of national office

10. Delegations 10

CHAPTER 3

MANAGEMENT COMMITTEE

11. Establishment of Management Committee
12. Composition of Committee
13. Functions of Committee 15

14. Meetings of Committee

CHAPTER 4

CONSULTATIVE FORUM

15. Establishment of Consultative Forum
16. Composition of forum 20
17. Functions of forum

18. Meetings of forum

CHAPTER 5

PROVINCIAL OFFICES

19. Provincial offices 25
20. Appointment of provincial heads

21. Responsibilities of provincial head

CHAPTER 6

APPOINTMENT, REMUNERATION, FUNCTIONS AND POWERS OF
INVESTIGATORS 30

22. Appointment of investigators
23. Remuneration and conditions of service of investigators
24. Functions and investigative powers
25. Conflict of interest and disclosure of interest
26. Integrity measures 35
27. Limitation of liability
28. Type of matters to be investigated

CHAPTER 7
REPORTING OBLIGATIONS AND COOPERATION BY MEMBERS OF THE
SOUTH AFRICAN POLICE SERVICE AND MUNICIPAL POLICE SERVICE 40

AND DISCIPLINARY RECOMMENDATIONS
29. Reporting obligations and cooperation by members
30. Disciplinary recommendations
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CHAPTER 8

FINANCES AND ACCOUNTABILITY AND ANNUAL REPORT

31. Finances and accountability
32. Annual report

CHAPTER 9 5

OFFENCES AND PENALTIES

33. Offences and penalties

CHAPTER 10

REGULATIONS, TRANSITIONAL ARRANGEMENTS, REPEAL AND SHORT
TITLE AND COMMENCEMENT 10

34. Regulations
35. Transitional arrangements
36. Amendment and repeal of laws
37. Short title and commencement
Schedule 1 15
Schedule 2

CHAPTER 1

DEFINITIONS, OBJECTS OF ACT, ESTABLISHMENT,
INDEPENDENCE AND IMPARTIALITY

Definitions 20

1. In this Act, unless the context indicates otherwise—
"Committee" means the Management Committee established under section 11;
"Constitution" means the Constitution of the Republic of South Africa, 1996;
"Directorate" means the Independent Police Investigative Directorate established
in terms of section 3; 25
"Executive Director" means the Executive Director appointed in terms of section
6(1);
"financial year" means the period from 1 April in any year to 31 March in the
ensuing year;
"fixed date" means the date of commencement of this Act; 30
"forum" means the Consultative Forum established under section 15;
"investigator" means a person appointed under section 22;
"MEC" means the Member of the Executive Council of a province who is
responsible for policing in that province;
"Minister" means the Minister of Police; 35
"municipal police service" means a municipal police service established under
section 64A of the South African Police Service Act;
"organ of state" means an organ of state as denned in section 239 of the
Constitution;
"provincial head" means a person appointed under section 20; 40
"Public Finance Management Act" means the Public Finance Management Act,
1999 (Act No. 1 of 1999);
"Public Service Act" means the Public Service Act, 1994 (Proclamation No. 103
of 1994);
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"Secretariat" means the Civilian Secretariat for Police Service established in
terms of section 4(1) of the Civilian Secretariat for Police Service Act, 2011;
'"Secretary" means the Secretary for the Police Service appointed in terms of
section 7(1) of the Civilian Secretariat for Police Service Act, 2011;
"security clearance certificate" means an official document issued by the 5
Executive Director indicating the degree of security competence of a person;
"South African Police Service Act" means the South African Police Service Act,
1995 (Act No. 68 of 1995); and
"this Act" includes the Schedule and regulations.

Objects of Act 10

2. The objects of this Act are—
(a) to give effect to the provision of section 206(6) of the Constitution

establishing and assigning functions to the Directorate on national and
provincial level;

(b) to ensure independent oversight of the South African Police Service and 15
Municipal Police Services;

(c) to align provincial strategic objectives with that of the national office to
enhance the functioning of the Directorate;

(d) to provide for independent and impartial investigation of identified criminal
offences allegedly committed by members of the South African Police Service 20
and Municipal Police Services;

(e) to make disciplinary recommendations in respect of members of the South
African Police Service and Municipal Police Services resulting from
investigations conducted by the Directorate;

(f) to provide for close co-operation between the Directorate and the Secretariat; 25
and

(g) to enhance accountability and transparency by the South African Police
Service and Municipal Police Services in accordance with the principles of the
Constitution.

Establishment 30

3. (1) The Independent Police Investigative Directorate, to be structured at national
level, with provincial offices, is hereby established.

(2) The Directorate must exercise its functions in accordance with this Act and any
other relevant law.

(3) The Directorate is financed from money that is appropriated by Parliament. 35

Independence and impartiality

4. (1) The Directorate functions independently from the South African Police Service.
(2) Each organ of state must assist the Directorate to maintain its impartiality and to

perform its functions effectively.

CHAPTER 2 40

NATIONAL OFFICE

National office

5. The national office is hereby established and is headed by the Executive Director.
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Appointment of Executive Director

6. (1) The Minister must nominate a suitably qualified person for appointment to the
office of Executive Director to head the Directorate in accordance with a procedure to be
determined by the Minister.

(2) The relevant Parliamentary Committee must, within a period of 30 parliamentary 5
working days of the nomination in terms of subsection (1), confirm or reject such
nomination.

(3) In the event of an appointment being confirmed—
(a) the successful candidate is appointed to the office of Executive Director

subject to the laws governing the public service with effect from a date agreed 10
upon by such person and the Minister, and

(b) such appointment is for a term of five years, which is renewable for one
additional term only.

(4) When the Executive Director is unable to perform the functions of office, or during
a vacancy in the Directorate, the Minister may designate another person to act as 15
Executive Director until the Executive Director returns to perform the functions of office
or the vacancy is filled.

(5) In the case of a vacancy, the Minister must fill the vacancy within a reasonable
period of time, which period must not exceed one year.

(6) The Minister may, remove the Executive Director from office on account of— 20
(a) misconduct;
(b) ill health; or
(c) inability to perform the duties of that office effectively.

Responsibilities of Executive Director

7. (1) The Executive Director is the accounting officer of the Directorate and must 25
ensure that—

(a) proper records of all financial transactions, assets and liabilities of the
Directorate are kept;

(b) the financial affairs of the Directorate comply with the Public Finance
Management Act; and 30

(c) an annual report is prepared in the manner contemplated in section 32.
(2) The Executive Director is responsible for the appointment of the provincial heads

of each province as contemplated in section 22(1).
O)(a) The Executive Director must appoint such staff as may be necessary to enable

the Directorate to perform its functions in terms of this Act. 35
' (b) The staff component must be established in accordance with the Public Service
Act.

(c) The conditions of service, including remuneration and allowances of such staff,
are regulated in terms of the Public Service Act.

(d) The Executive Director must direct that a register of declaration of interest by 40
managers und investigators be kept in the prescribed form and manner.

(e) The Executive Director must give guidelines with regard to—
(i) the investigation and management of cases by officials within the respective

provincial offices;
(ii) administration of the national and provincial offices; and 45

(iii) training of staff at national and provincial level.
(4) The Executive Director must refer criminal offences revealed as a result of an

investigation, to the National Prosecuting Authority for criminal prosecution and notify
the Minister of such referral.

(5) The National Prosecuting Authority must notify the Executive Director of its 50
intention to prosecute, whereafter the Executive Director must notify the Minister
thereof and provide a copy thereof to the Secretary.

(6) The Executive Director must ensure that complaints regarding disciplinary
matters are referred to the National Commissioner and where appropriate, the relevant
Provincial Commissioner. 55

(7) Once a month the Executive Director must submit to the Minister a summary of
the disciplinary matters and provide a copy thereof to the Secretary.
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(8) All recommendations which are not of a criminal or disciplinary nature must be
referred to the Minister and provide a copy thereof to the Secretary.

(9) The Executive Director may upon receipt of a complaint, cause to investigate any
offence allegedly committed by any member of the South African Police Service or
Municipal Police Services, and may, where appropriate, refer such investigation to the 5
National or Provincial Commissioner concerned.

(10) The Executive Director must refer criminal matters which fall outside the scope
of the Directorate, to the appropriate authority for further investigation in terms of
applicable legislation.

(11) The Executive Director must provide strategic leadership to the Directorate. 10
(12) The Executive Director must at any time when requested to do so by the Minister

or Parliament, report on the activities of the Directorate to the Minister or Parliament

Composition of national office

8. (1) The national office consists of—
(a) the Executive Director who controls the office; 15
(b) the Corporate Services Unit;
(c) the Investigation and Information Management Unit;
(d) the Legal Services Unit; and
(e) any other unit established, subject to the approval of the Minister and

Parliament. 20
(2) The Executive Director must appoint members at the national office.
(3) A person may not be appointed as a member of the national office unless

information with respect to that member has been gathered in an appropriate security
screening investigation as prescribed by the Minister.

(4) The security screening investigation contemplated in subsection (3), must be done 25
in conjunction with the National Intelligence Agency, as referred to in section 3 of the
Intelligence Services Act, 2002 (Act No. 65 of 2002).

(5) The Executive Director must issue a security clearance certificate in respect of
such person wherein it is certified that such person has successfully undergone a security
clearance and is appointed as an employee of the Directorate. 30

(6) Any member of the national directorate may from time to time, or at such regular
intervals as the Executive Director may determine, be subjected to a further security
screening as contemplated in subsection (3).

(7) The Executive Director, after consultation with the National Intelligence Agency,
must withdraw a security clearance certificate referred to in subsection (5) if he or she 35
obtains information which, after evaluation by him or her, causes him or her to believe
that the person in question could be a security risk or acted in any manner prejudicial to
the objects of this Act.

(8) If the security clearance certificate referred to in subsection (7) is withdrawn, the
person concerned is unfit to continue to hold such office and the Executive Director must 40
discharge him or her from the Directorate.

Functions of national office

9. The functions of the national office are to—
(a) give strategic leadership to the Directorate;
(b) develop and implement policy for the Directorate; 45
(c) oversee and monitor performance at provincial level and intervene to rectify

challenges where necessary;
(d) gather, keep and analyse information in relation to investigations;
(e) identify and review legislative needs and report on such matters to the

Secretariat; 50
(f) do internal auditing of the Directorate;
(g) provide administrative support to the Directorate;
(h) strengthen the co-operative relationship between the Directorate and the

Secretarial;
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(i) report to the relevant MEC on matters referred to the Executive Director by
the MEC;

(j) submit an annual report to the Minister and to Parliament;
(k) implement information measures to develop public awareness of the

provisions of this Act; 5
(I) deal with any other matter referred to it by the Minister,
(m) make recommendations to the South African Police Service resulting from

investigations done by the Directorate; and
(n) report twice a year to Parliament on the number and type of cases investigated,

the recommendations, the detail and outcome of those recommendations. 10

Delegations

10. (1) Subject to subsections (2) and (3), the Executive Director may delegate
functions entrusted to the Executive Director under this Act to any other person with
appropriate knowledge and experience who is under the control of the Executive
Director. 15

(2) A delegation under subsection (1) must be in writing and—
(a) may be subject to any conditions or restrictions determined by the Executive

Director,
(b) does not prevent the exercise of any power of the Executive Director; and
(c) may be withdrawn or amended by the Executive Director. 20

(3) The Executive Director may not delegate any of the powers, functions or duties
referred to in sections 7(1), (2), (3), (5), (6), (7), (8), (9) and (10), 8,20,22,31(2), 32(1)
and (2), and 34 of this Act.

CHAPTER 3

MANAGEMENT COMMITTEE 25

Establishment of Management Committee

11. There is hereby established a Management Committee.

Composition of Committee

12. (1) The Committee established in terms of section 11 consists of—
(a) the Executive Director; and 30
(b) the provincial head for each province.

(2) The Executive Director is the chairperson of the Committee.
(3) The Executive Director may invite any person not mentioned in subsection (1) to

a meeting of the Committee.

Functions of Committee 35

13. (1) The Committee is responsible for the following functions:
(a) To ensure co-ordination and alignment within each province regarding—

(i) strategic and performance plans;
(ii) priorities, objectives and strategies across national and provincial levels;

(iii) adherence to financial requirements prescribed in terms of the Public 40
Finance Management Act; and

(iv) interaction between the various provincial directorates;
(b) to identify any other matter of strategic importance to the functioning of the

Directorate within each province;
(c) to discuss performance in the provision of services in order to detect failures 45

and to initiate preventative or corrective action when necessary;
(d) to raise national management issues within the Directorate; and
(e) to ensure regular reporting on matters specific to the performance of the

functions of the respective provincial directorates.
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Meetings of Committee

14. (1) The Committee meets as often as circumstances require, but at least four times
every year, at such time and place as the Executive Director may determine.

(2) The Committee may determine its own procedure for its meetings.

CHAPTER 4 5

CONSULTATIVE FORUM

Establishment of Consultative Forum

15. There is hereby established a Consultative Forum.

Composition of forum

16. (1) The forum established in terms of section 15 consists of— 10
(a) the Executive Director; and
(b) the Secretary.

(2) The Executive Director or Secretary, in consultation with one another, may invite
any person not mentioned in subsection (1) to a meeting of the forum.

Functions of forum 15

17. The functions of the forum are to—
(a) facilitate closer cooperation between the Secretary and the Executive

Director, and
(h) discuss, amongst other, issues relating to trends, recommendations and

implementation of such recommendations. 20

Meetings of forum

18. (1) The Secretary must convene the first meeting of the forum and preside at that
meeting.

(2) The Secretary and the Executive Director must alternate as chairperson at
meetings. 25

(3) The forum determines its own procedure and agenda for its meetings.
(4) The forum must meet at least four times a year on issues of common interest.

CHAPTER 5

PROVINCIAL OFFICES

Provincial offices 30

19. Each provincial office is headed by a provincial head who is appointed—
(a) at the level of Chief Director; and
(b) on a permanent basis in terms of section 20(1).

Appointment of provincial heads

20. (1) The Executive Director appoints the provincial head for each province in 35
accordance with the laws governing the public service.

(2) The provincial head must conclude a written performance agreement with the
Executive Director—

(a) within a reasonable time after the appointment of the provincial head; and
(b) thereafter, annually within one month of the commencement of each financial 40

year.
(3) The performance agreement referred to in subsection (2) must include—

(a) measurable performance objectives and targets that must be met, and must
provide for the time-frames within which those performance objectives and
targets must be met; 45
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(b) standards and procedures for evaluating performance and intervals for
evaluation; and

(c) the consequences of substandard performance.
(4) When the provincial head is unable to perform the functions of office, or during a

vacancy in the provincial office, the Executive Director may designate another person to 5
act as provincial head until the provincial head returns to perform the functions of office
or the vacancy is filled.

(5) In the case of a vacancy, the Executive Director must fill the vacancy within a
reasonable period of time, which period shall not exceed six months.

Responsibilities of provincial head . 10

21. (1) A provincial head is responsible for the following:
(a) Appointment and performance management of staff at provincial level;
(b) to facilitate investigation of cases and to perform any other function incidental

to such investigations;
(c) to control and monitor active cases; 15
(d) to refer matters investigated by the provincial office under this Act to the

National or relevant provincial prosecuting authority for criminal prosecution;
(e) to report to the Executive Director on matters investigated;
(f) to refer disciplinary matters to the Provincial Commissioner,
(g) to facilitate cooperation between the provincial head and the provincial police 20

secretariat;
(h) to report to the Executive Director on recommendations and finalisation of

cases;
(i) to report to the Executive Director on the management of provincial offices

and their finances; 25
(j) to report to the relevant MEC on matters referred to the Provincial Head by

that MEC;
(k) to ensure adherence to guidelines issued by the national office relating to the

investigation and management of cases by officials within the respective
provincial offices; 30

(I) to keep proper financial records in accordance with the prescribed norms and
standards;

(m) to prepare financial statements for submission to the Executive Director
within two months after the end of the financial year;

(n) to ensure compliance with administrative guidelines issued by the Executive 35
Director, and

(o) to manage the provincial office.

CHAPTER 6

APPOINTMENT, REMUNERATION, FUNCTIONS AND POWERS OF
INVESTIGATORS 40

Appointment of investigators

22. (l)The Executive Director, in consultation with the relevant provincial head, must
appoint a fit and proper person as an investigator of the Directorate, subject to
subsections (2), (3) and (4).

(2) A person appointed as an investigator— 45
(a) must have at least a grade 12 certificate or a relevant diploma or degree; and
(b) must have—

(i) knowledge and relevant experience of criminal investigation; or
(ii) any other relevant experience.

(3) A person may not be appointed as an investigator unless information with respect 50
to that person has been gathered in an appropriate security screening investigation as
prescribed by the Minister.
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(4) The security screening investigation contemplated in subsection (3), must be done
in conjunction with the National Intelligence Agency, as referred to in section 3 of the
Intelligence Services Act, 2002 (Act No. 65 of 2002).

(5) The Executive Director or official so delegated by him or her must issue a security
screening certificate in respect of such person wherein it is certified that such person has 5
successfully undergone a security clearance and is appointed as an investigator in terms
of this Act.

(6) Any investigator may from time to time, or at such regular intervals as the
Executive Director may determine, be subjected to a further security screening as
contemplated in subsection (3). 10

(7) A person must be discharged from his or her position as an investigator if he or she
fails to conform to the security clearance prescripts.

(8) An investigator is given policing powers contemplated in section 24(2) by the
Minister, within three months after his or her appointment.

(9) The Executive Director must issue a document in the prescribed form, which shall 15
serve as proof to certify that an investigator has been duly authorised to exercise the
powers and perform the functions as contemplated in section 24.

Remuneration and conditions of service of investigators

23. The conditions of service, including the salary and allowances payable to an
investigator appointed under this Act, must be on par with members appointed as 20
detectives in terms of the South African Police Service Act.

Functions and investigative powers

24. (1) An investigator may, subject to the control and direction of the Executive
Director or the relevant provincial head, exercise such powers and must perform such
duties as are conferred or imposed upon him or her by or under this Act or any other law, 25
and must obey all lawful directions which he or she may from time to time receive from
a person having the authority to give such directions under this Act.

(2) An investigator has the powers as provided for in the Criminal Procedure Act,
1977 (Act No. 51 of 1977), which are bestowed upon a peace officer or a police official,
relating to— 30

(a) the investigation of offences;
(b) the ascertainment of bodily features of an accused person;
(c) the entry and search of premises;
(d) the seizure and disposal of articles;
(e) arrests; 35
(f) the execution of warrants; and
(g) the attendance of an accused person in court.

(3) (a) For the purposes of conducting an investigation, an investigator may direct any
person to submit an affidavit or affirmed declaration or to appear before him or her to
give evidence or to produce any document in that person's possession or under his or her 40
control which has a bearing on the matter being investigated, and may question such
person thereon.

(b) An investigator or any person duly authorised thereto by him or her may request
an explanation from any person whom he or she reasonably suspects of having
information which has a bearing on a matter being or to be investigated. 45

(4) A person questioned by an investigator conducting an investigation must answer
each question truthfully and to the best of thai person's ability, but—

(a) a person is not obliged to answer any question if the answer is self-
incriminating; and

(b) the person asking the questions must inform that person of the right set out in 50
paragraph (a).

(5) No self-incriminating answer given or statement made by any person to an
investigator exercising powers in terms of this Act will be admissible as evidence
against that person in criminal proceedings instituted against that person in any court,
except in criminal proceedings for perjury. 55
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Conflict of interest and disclosure of interest

25. (1) No member of the Directorate may conduct an investigation, or render
assistance with an investigation, in respect of a matter in which he or she has a financial
or any other interest which might preclude him or her from exercising or performing his
or her powers, duties and functions in an objective manner. 5

(2) If, during an investigation, it appears to a member of the Directorate that a matter
concerns a financial or other interest of that member as referred to in subsection (1), that
member must—

(a) immediately and fully disclose the fact and nature of that interest to the
Executive Director; and 10

(b) withdraw from any further involvement in that investigation.

Integrity measures

26. (1) The Minister may prescribe measures for integrity testing of members of the
Directorate, which may include random entrapment, testing for the abuse of alcohol or
drugs, or the use of a polygraph or similar instrument to ascertain, confirm or examine 15
in a scientific manner the truthfulness of a statement made by a person.

(2) The necessary samples required for any test referred to in subsection (1) may be
taken, but any sample taken from the body of a member may only be taken by a
registered medical practitioner or a registered nurse.

(3) The Minister shall prescribe measures to ensure the confidentiality of information 20
obtained through integrity testing, if such measures are prescribed in terms of sub-
section (1).

Limitation of liability

27. An investigator is not liable in respect of any act or omission in good faith and
without gross negligence in performing a function in terms of this Act. 25

Type of matters to be investigated

28. (1) The Directorate must investigate—
(a) any deaths in police custody;
(b) deaths as a result of police actions;
(c) any complaint relating to the discharge of an official firearm by any police 30

officer;
(d) rape by a police officer, whether the police officer is on or off duty;
(e) rape of any person while that person is in police custody;
(/) any complaint of torture or assault against a police officer in the execution of

his or her duties; 35
(g) corruption matters within the police initiated by the Executive Director on his

or her own, or after the receipt of a complaint from a member of the public, or
referred to the Directorate by the Minister, an MEC or the Secretary, as the
case may be; and

(h) any other matter referred to it as a result of a decision by the Executive 40
Director, or if so requested by the Minister, an MEC or the Secretary as the
case may be,

in the prescribed manner.
(2) The Directorate may investigate matters relating to systemic corruption involving

the police. 45
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CHAPTER 7

REPORTING OBLIGATIONS AND COOPERATION BY MEMBERS OF THE
SOUTH AFRICAN POLICE SERVICE AND MUNICIPAL POLICE SERVICE

AND DISCIPLINARY RECOMMENDATIONS

Reporting obligations and cooperation by members 5

29. (1) The Station Commander, or any member of the South African Police Service
or Municipal Police Service must—

(a) immediately after becoming aware, notify the Directorate of any matters
referred to in section 28(1 )(a) to (J); and

(b) within 24 hours thereafter, submit a written report to the Directorate in the 10
prescribed form and manner of any matter as contemplated in paragraph (a).

(2) The members of the South African Police Service or Municipal Police Services
must provide their full cooperation to the Directorate, including but not limited to—

(a) the arrangement of an identification parade within 48 hours of the request
made by the Directorate; 15

(b) the availability of members for the taking of an affidavit or an affirmed
declaration or to give evidence or produce any document in that member's
possession or under his or her control which has a bearing on the matter being
investigated; and

(c) any other information or documentation required for investigation purposes. 20

Disciplinary recommendations

30. The National Commissioner or the appropriate Provincial Commissioner to whom
recommendations regarding disciplinary matters were referred, as contemplated in
section 7(6) and (7), must—

(a) within 30 days of receipt thereof, initiate disciplinary proceedings in terms of 25
the recommendations made by the Directorate and inform the Minister in
writing, and provide a copy thereof to the Executive Director and the
Secretary;

(b) quarterly submit a written report to the Minister on the progress regarding
disciplinary matters made in terms of paragraph (a) and provide a copy 30
thereof to the Executive Director and the Secretary; and

(c) immediately on finalisation of any disciplinary matter referred to it by the
Directorate, to inform the Minister in writing of the outcome thereof and
provide a copy thereof to the Executive Director and the Secretary.

CHAPTER 8 35

FINANCES AND ACCOUNTABILITY AND ANNUAL REPORT

Finances and accountability

31. (1) The Executive Director—
(a) must, subject to the Public Finance Management Act—

(i) be charged with the responsibility of accounting for money received or 40
paid out for or on account of the office of the Directorate;

(ii) cause the necessary accounting and other related records to be kept; and
(b) may exercise such powers and perform such duties as may from time to time

be conferred upon or assigned to him or her, and in respect thereof be
accountable to the Minister. 45

(2) The records referred to in subsection (l)(a) must be audited by the Auditor-
General.
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Annual report

32. (1) The Executive Director must prepare and submit to the Minister an annual
report in the form prescribed by the Minister within five months after the end of the
financial year.

(2) The annual report referred to in subsection (1) must include the following
documents:

(a) The audited financial statements prepared in terms of this Act;
(b) the Auditor-General's report prepared in terms of this Act; and
(c) a detailed report on the activities of the Directorate undertaken during the year

to which the audit relates.
(3) The Minister must table in Parliament a copy of the annual report and financial

statements, and the audit report on those statements, within one month after receipt
thereof if Parliament is then in session or, if Parliament is not then in session, within one
month after the commencement of its next ensuing session.

(4) The Executive Director must publish the annual report, financial statements and
the audit report on those statements.

CHAPTER 9

OFFENCES AND PENALTIES

Offences and penalties

33. (1) Any person or private entity, who interferes, hinders or obstructs the Executive
Director or a member of the Directorate in the exercise or performance of his or her
powers or functions, is guilty of an offence and liable on conviction to a fine or
imprisonment for a period not exceeding two years.

(2) Any member of the Directorate who wilfully discloses information in circum-
stances in which he or she knows, or could reasonably be expected to know, that such a
disclosure will or may prejudicially affect the exercise or the performance by the
Directorate of the powers and functions, is guilty of an offence and liable on conviction
to a fine or to imprisonment for a period not exceeding two years.

(3) Any police officer who fails to comply with section 29 is guilty of an offence and
liable on conviction to a fine or to imprisonment for a period not exceeding two years.

(4) Any member who fails to make disclosure in accordance with section 25(2)(a), or
fails to withdraw in terms of section 25(2)(b), as the case may be, is guilty of an offence
and liable on conviction to a fine or to imprisonment for a period not exceeding two
years.

(5) Any person who pretends to be an investigator in terms of this Act, is guilty of an
offence and liable on conviction to a fine or to imprisonment for period not exceeding
two years.

CHAPTER 10

REGULATIONS, TRANSITIONAL ARRANGEMENTS, REPEAL AND SHORT
TITLE AND COMMENCEMENT

Regulations

34. (1) The Minister may, after consultation with the Executive Director, make
regulations regarding—

(a) access and control of confidential information and records pertaining to
investigations instituted in terms of this Act;

(b) the procedure to be followed when investigating matters referred to in section
2W)(a)to(h);

(c) the procedure to be followed when reporting on cases dealt with under this
Act;
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(d) the procedure to be followed for referring, receiving, registering, processing
and disposing of complaints;

(e) the procedure to be followed when investigating criminal matters;
(f) the procedure to be followed for initiating special investigations;
(g) the measures for integrity testing of members of the Directorate as

contemplated in section 26(1);
(h) the measures to ensure the confidentiality of information obtained as

contemplated in section 26(3);
(i) any issues to be contained in the annual report contemplated in section 32;
(j) the procedure and format to be followed regarding reporting to the Directorate

as contemplated in section 29(1);
(k) the procedure to be followed for the arrangement and the holding of

identification parades, as contemplated in section 29{2)(a);
(I) the procedure to be followed for the taking of an affidavit or an affirmed

declaration or to give evidence or produce any document in that member's
possession or under his or her control which has a bearing on the matter being
investigated, as contemplated in section 29(2)(b);

(m) the procedure to be followed for the submission of any other information or
documentation required for investigation purposes, as contemplated in section
29(.2)(c);

(n) the procedure to be followed in respect of disciplinary recommendations as
contemplated in section 30;

(o) the manner and procedure to secure a crime scene to be investigated by the
Directorate; and

(p) in general, any ancillary or incidental matter that it is necessary to prescribe
for the proper implementation or administration of this Act.

(2) The regulations referred to in subsection (l)(a) to (o) must be submitted to
Parliament for scrutiny at least one month before promulgation—

(a) while it is in session; or
(b) after the next session starts.

(3) Regulations with regard to the implementation of this Act must be submitted to the
Minister by the Executive Director within three months of the commencement of this
Act.

Transitional arrangements

35. (1) As from the fixed date—
(a) all powers exercised and functions performed by investigators immediately

before the fixed date, must be exercised and performed by the Directorate;
(b) any investigation instituted in terms of the previous Act which was pending

must be disposed of as if this Act had not been passed; and
(c) the allocated budget, assets and liabilities of the Directorate as agreed upon

between the accounting officers of the Independent Complaints Directorate
and the Directorate, must be transferred to the Directorate in accordance of
section 42 of the Public Finance Management Act.

(2) The Registrar of Deeds must make the necessary entries and endorsements for the
transfer of any property in terms of this section.

(3) For the purposes of the Income Tax Act, 1962 (Act No. 58 of 1962), no change of
the employer must be regarded as having taken place when the investigators and
administrative and support personnel are transferred to take up employment with the
Directorate.

(4) For as long as remuneration, allowances and other conditions of service under the
South African Police Service Act are more favourable than those determined under this
Act, the remuneration, allowances and other conditions of service under the South
African Police Service Act prevails.

(5) A security clearance issued before the fixed date, remains valid until such time it
is reissued in terms of this Act.
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(6) (a) This Act does not affect the validity of any investigation or prosecution
conducted, pending or under investigation by the Independent Complaints Directorate
on or before the fixed date.
(b) All matters which relate to service complaints of the South African Police Service
will be transferred to the South African Police Service and where appropriate, the
Secretariat.

Amendment and repeal of laws

36. (1) The laws mentioned in Schedule 1 are hereby amended to the extent set out in
the third column of that Schedule.

(2) The laws set out in Schedule 2 are hereby repealed to the extent set out in the third
column of that Schedule.

Short title and commencement

37. This Act is called the Independent Police Investigative Directorate Act, 2011, and
comes into operation on a date determined by the President by proclamation in the
Gazette.
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SCHEDULE 1

LAWS AMENDED

Number and year
of law
Act 68 of 1995

Short title

South African
Police Service Act

*

Extent of repeal or amendment

Amendment of section 1 of Act 68 of
1995, as amended by section 1 of Act
41 of 1997 and section 1 of Act 83 of
1998

1. Section 1 of the South African
Police Service Act, 1995 is hereby
amended—

(a) by the substitution for the defini-
tion of "secretariat" of the fol-
lowing definition:
"secretariat" means the Secre-
tariat for [Safety and Security]
Police established under section
2(1);";

(b) by the substitution for the defini-
tion of "Secretary" of the follow-
ing definition:
"Secretary" means the Secretary
[for Safety and Security] of
Police appointed under section
2(2);".

Amendment of section 2 of Act 68 of
1995

1. Section 2 of the South African
Police Service Act, 1995, is hereby
amended by the substitution for subsec-
tion (1) of the following subsection:

"(1) (a) The Minister shall establish a
secretariat to be called the
Secretariat for [Safety and
Security] Police.

(b) A provincial government may es-
tablish a provincial secretariat to
be called the Provincial Secretariat
for [Safety and Security] Police:
Provided that the date on which a
provincial secretariat will come
into operation shall be determined
by a provincial government in
consultation with the Minister.".

10

15

25

30

40

45

RJM-0051



34 No. 34298 GOVERNMENT GAZETTE, 16 MAY 2011

Act No. 1 of 2011 INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE ACT, 2011

Number and year
of law
Act 112 of 1998

Act 116 of 1998

Short title

Witness Protection
Act

Domestic Violence
Act,1998

Extent of repeal or amendment

Amendment of section 1 of Act 112 of
1998

1. Section 1 of the Witness Protec-
tion Act, 1998, is hereby amended by the
substitution for the definition of "Com-
plaints Directorate" of the following
definition:

"Complaints Directorate" means the
Independent [Complaints] Police In-
vestigative Directorate, established
under section [50] 2_ of the [South
African Police Service Act, 1995
(Act No. 68 of 1995)] Independent
Police Investigative Directorate Act,
2010;".

2. The substitution for the words
"Complaints Directorate", wherever
they occur in the Act, of the word "Di-
rectorate".
Amendment of section 18 of Act 116 of
1998

1. Section 18 of the Domestic Violence
Act, 1998, is hereby amended—
(a) by the substitution in subsection (4)

for the following subsection:
"(4) (a) Failure by a member

of the South African Police Ser-
vice to comply with an obligation
imposed in terms of this Act or
the national instructions referred
to in subsection (3), constitutes
misconduct as contemplated in the
South African Police Service Act,
1995, and the [Independent
Complaints Directorate] Secre-
tariat, established in terms of
[that Act] section 4(1) of the Ci-
vilian Secretariat for Police Ser-
vice Act, 2010, must forthwith be
informed of any such failure re-
ported to the South African Police
Service. i

10
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20
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Number and year
of law

Short title Extent of repeal or amendment

(b) Unless the [Independent
Complaints Directorate] Secre-
tariat directs otherwise in any spe-
cific case, the South African Police
Service must institute disciplinary
proceedings against any member
who allegedly failed to comply with
an obligation referred to in para-
graph (a).";

(b) by the substitution in subsection (5)
for paragraphs (c) and (d) of the
following paragraphs respectively:

"(5) (c) The [Independent
Complaints Directorate] Secre-
tariat must, every six months, sub-
mit a report to Parliament regard-
ing the number and particulars of
matters reported to it in terms of
subsection (4)(aJ, and setting out
the recommendations made in
respect of such matters.

(d) The National Commissioner
of the South African Police Service
must, every six months, submit a
report to Parliament regarding—
(iii) steps taken as a result of rec-

ommendations made by the
[Independent Complaints
Directorate] Secretariat.".

10

15
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Number and year
of law

Short title Extent of repeal or amendment

Act 70 of 2002 Regulation of Inter-
ception of Commu-
nications and Provi-
sion of
Communication-
Related Information
Act

Amendment of section 1 of Act 70 of
2002, as amended by the schedule of
Act 36 of 2005 and section 1 of Act 48
of 2008

1. Section 1 of the Regulation of
Interception of Communications and
Provision of Communication-Related
Information Act, 2002, is hereby
amended—

(a) by the substitution for the defini-
tion of "Executive Director" of
the following definition:
"Executive Director" means the
Executive Director appointed in
terms of section [51] 5(1) of the
[South African Police service
Act] Independent Police Investiga-
tive Directorate Act, 2010;";

(b) by the substitution for the defini-
tion of "Independent Complaints
Directorate" of the following
definition:
"Independent Complaints Direc-
torate" means the Independent
[Complaints] Police Investigative
Directorate established by section
[50(1)] 2_of the [South African
Police Service Act] Independent
Police Investigative Directorate
Act, 2010;".

2. The substitution for the words
"Independent Complaints Director-
ate", wherever they occur in the Act, of
the word "Directorate".

10
5

15

20

25

30

35

40
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SCHEDULE 2

LAWS REPEALED

No. and year of
law
Act 68 of 1995

Short Title

South African
Police Service Act,
1995

Extent of repeal

Chapter 10
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GOVERNMENT NOTICE

DEPARTMENT OF POLICE
No. R. 98 10 February 2012

INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE ACT, 2011

REGULATIONS FOR THE OPERATION OF THE INDEPENDENT POLICE

INVESTIGATIVE DIRECTORATE

The Minister of Police has, under section 34(1) of the Independent Police Investigative

Directorate Act, 2011 (Act No. 1 of 2011), made the regulations set out in the Schedule

hereto.

SCHEDULE

Definitions and interpretation

1. In these regulations, any word or expression to which a meaning has been

assigned in the Act has the meaning so assigned and unless the context indicates

otherwise-

"complainant" means a person who has submitted or lodged a written report or a

complaint, as the case may be, with the Directorate in terms of regulation 2;

"complaint" includes a written report contemplated in regulation 2(1);

"member of the Directorate" means a person appointed to the Directorate on a full-

time or contractual basis, either in the national office or in any provincial office;

"Public Service Disciplinary Code" means the Disciplinary Code and Procedures for

the Public Service as contained in Public Service Co-ordinating Bargaining Council

(PSCBC) Resolution 2 of 1999, as amended;

"Station Commander" means a member of the South African Police Service in charge

of a police station; and
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"the Act" means the Independent Police Investigative Directorate Act, 2011 (Act No. 1

of 2011).

Reporting of matters to be investigated to Directorate

2. (1) A Station Commander or any member of the South African Police Service

or the Municipal Police Services must, within the period referred to in section 29(1)(fa) of

the Act, submit a written report to the Directorate regarding any matter listed in section

28(1) (a) to (/) of the Act in a format substantially similar to Form 1 .

(2) The report contemplated in sub-regulation (1) must be submitted to a

provincial office by fax or electronic mail, and the relevant provincial head must ensure

that the Executive Director is notified of such report.

(3) A person contemplated in sub-regulation (1) must, after the submission of

the report referred to in sub-regulation (2), keep or retain proof of the submission,

including the method of transmission.

(4) (a) The provisions of this regulation do not preclude a member of the

public from lodging a complaint, in a format substantially similar to Form 2, with the

person contemplated in sub-regulation (1) or the Directorate, either at the national or

provincial office, regarding any matter listed in section 28(1) (a) to (g) of the Act.

(fa) A person who lodges a complaint in terms of this sub-regulation

must do so in writing, by fax or electronic mail and the provisions of sub-regulation (3)

apply with such changes as may be required by the context.

(c) A complaint lodged in terms of this sub-regulation may not be

rejected merely as a result of the complainant's inability to furnish all of the information

required in terms of Form 2.

(5) A complaint lodged with the Directorate at the national office in terms of

sub-regulation (4) may be referred by the Executive Director to a relevant provincial

office for investigation.
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Receiving, registering, processing, referral and disposing of complaints

3. (1) A member of the Directorate designated for such purpose must, upon

receipt of a complaint contemplated in regulation 2, determine whether or not the

complaint falls within the ambit of the provisions of section 28(1)(a) to (g) of the Act.

(2) (a) A complaint which falls outside the ambit of the said provisions

must, within seven days of receipt or referral, as the case may be, be referred, in

writing, to an appropriate authority or institution that is capable of dealing with such

complaint.

{b) The complainant must, within seven days, be informed in writing

and, if practicable, telephonically, of such referral.

(3) A complaint which falls within the ambit of the said provisions must, within

seven days of the receipt or referral, be registered in a computer-based register

designed for this purpose and the complainant must, within the same period, be

informed in writing and, if practicable, telephonically, that his or her complaint has been

received and that his or her complaint is being investigated by an identified investigator,

including the name and contact details of such investigator.

(4) A complaint which has been registered in terms of sub-regulation (3) must

be disposed of within the time periods contemplated in regulations 4(6), 5(4) or 6(3) and

(5), whichever is applicable in the circumstances.

Investigation of deaths in police custody or as result of police action

4. (1) The investigation of the death of a person in police custody or the death of

a person as a result of police action or omission or both must be done in accordance

with this regulation.

(2) The Executive Director or the relevant provincial head, as the case may

be, must designate an investigator to investigate the death of a person—
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(a) in police custody, irrespective of whether or not such death has

occurred as a result of the alleged involvement of a member of the

South African Police Service or the Municipal Police Services; or

(b) who has died as a result of any action or omission or both on the

part of a member of the South African Police Service or the

Municipal Police Services.

(3) An investigator designated in terms of sub-regulation (2) must, as soon as

is practicable, but within 24 hours of designation-

fa) attend the scene where the death occurred, ensure that the scene

is secured in terms of regulation 8, oversee the scene and conduct

a preliminary investigation;

(£>) record the details of the deceased, including his or her name and

surname, age and gender;

(c) identify and record particulars of all potential witnesses for

purposes of interviewing them, and in the case of a death in police

custody, record the particulars of the persons who had been on

duty in the facility at the time when the death occurred;

(d) authorise the removal of the corpse, in consultation with a

pathologist if a pathologist is available;

(e) collect, or ensure the collection, by forensic experts, of exhibits for

processing by the Forensic Science Laboratory and ensure the

proper registration, handling, transportation and disposal of

exhibits;

(/) visit the deceased's next-of-kin to inform them of the death and to

obtain statements that may assist in the investigation;

(g) visit all identified witnesses for purposes of obtaining statements

that may assist in the investigation;
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(h) attend the post mortem and advise the person conducting the post

mortem of observations made at the scene of death as well as

areas that should be concentrated on; and

(/) after collecting all evidence, statements and technical or expert

reports, if applicable, submit a report on the investigation of the

death containing recommendations regarding further action, which

may include disciplinary measures to be taken against a member of

the South African Police Service or the Municipal Police Services or

criminal prosecution of such member, to the Executive Director or

the relevant provincial head, as the case may be.

(4) In the event of a death in police custody that has occurred as a result of

the alleged involvement of a member or members of the South African Police Service or

the Municipal Police Services, as the case may be, or a death which is the result of the

action or omission or both of such member or members, the investigator, when visiting

the scene of death, must, in consultation with the Executive Director or the relevant

provincial head, as the case may be, make a determination as to whether such member

or members must be arrested.

(5) When effecting an arrest, the investigator must have due regard to the

constitutional rights of the person who is arrested and the provisions of sections 39 to

53 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977) relating to the arrest of

persons.

(6) An investigation into the death of a person in police custody and the

investigation of the death of a person who has died as a result of police action or

omission or both must be finalised within a reasonable period, which period may not

exceed 90 days after designation, failing which the investigator must give reasons for

failure to comply with this period in the report contemplated in sub-regulation (3)(/).

(7) An investigator designated to investigate a death in terms of this

regulation must inform the complainant, and the next-of-kin, if the complainant is not a

member of the deceased's next-of-kin, in writing of the progress made with the

investigation at least once per calendar month.

G12-012210—B
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(8) In the event of a late notification of a death in police custody or as a result

of police action or omission or both, the investigator must, within a reasonable period,

which period may not exceed 30 days of designation-

(a) conduct a preliminary investigation or proceed with a full

investigation;

(fa) attend the post mortem if it has not yet been conducted;

(c) interview witnesses and obtain statements that may assist in the

investigation;

(d) consider the desirability of reconstructing the scene of death; and

(e) submit a report on the investigation containing recommendations to

the Executive Director or relevant provincial head.

(9) For purposes of sub-regulation (8), the investigator must-

(a) peruse the police docket;

(b) take the police docket over for further investigation;

(c) finalise and submit the police docket to the relevant Director of

Public Prosecutions together with recommendations relating to

further actions by the National Prosecuting Authority; and

(d) submit a report on the investigation containing recommendations to

the Executive Director or relevant provincial head.

Investigation of criminal matters

5. (1) An investigation of a matter contemplated in sub-regulation (2) must be

done in accordance with this regulation.

(2) The Executive Director or the relevant provincial head, as the case may

be, must designate an investigator to investigate a complaint that-

RJM-0062



STAATSKOERANT, 10 FEBRUARIE 2012 No. 3501B 11

(a) a person has been raped while that person was in police custody;

(b) a member of the South African Police Service or the Municipal

Police Services has raped a person, irrespective of whether such

member had been on official duty at the time of the alleged rape or

not;

(c) a member of the South African Police Service or the Municipal

Police Services has in the execution of his or her duties tortured or

assaulted a person; or

(d) a member of the South African Police Service or the Municipal

Police Services is involved in corruption.

(3) An investigator designated in terms of sub-regulation (2) must, as soon as

is practicable, but within 24 hours of designation-

(a) if a police docket has been opened, take over the docket and

conduct all outstanding investigations, and if such docket has not

been opened, ensure that it is opened for purposes of the

investigation;

{b) interview and record the details of the victim of the offence

concerned, Including his or her name and surname, age and

gender, if this had not yet been done;

(c) identify and record particulars of all potential witnesses for

purposes of interviewing them, and in the case of an offence

contemplated in paragraph (a) of sub-regulation (2), record the

particulars of the persons who had been on duty in the facility at the

time when the offence had been committed, if this had not yet been

done;

(cQ collect, or ensure the collection, by forensic experts, of exhibits for

processing by the Forensic Science Laboratory or other appropriate

institution and ensure the proper registration, handling,
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transportation and disposal of exhibits, if this had not yet been

done;

(e) in the case of an office contemplated in paragraph (a) or (b) of sub-

regulation 2, ensure, if this had not yet been done, that-

(i) the victim is examined by a medical practitioner

without delay;

(ii) a sexual assault crime kit is obtained, properly sealed

and submitted to the Forensic Science Laboratory;

and

(Hi) the provisions of sections 28(3), 31 (5), 32(1) and (5),

33(1), 34, 36 and 37 of the Criminal Law (Sexual

Offences and Related Matters) Amendment Act, 2007

(Act No. 32 of 2007), and any South African Police

Service National Instructions relating to the crime of

rape are complied with;

(/) in the case of an offence contemplated In sub-regulation (2)(d) or

any offence under the Prevention and Combating of Corrupt

Activities Act, 2004 (Act No. 12 of 2004), involving an amount of

R100 000 or more, ensure that a report contemplated in section

34(1) of that Act has been taken down in the manner contemplated

in section 34(3) (a) of the said Act;

(g) in the case of an offence contemplated in paragraph (c) of sub-

regulation (2), if this had not yet been done-

(i) attend and secure the scene where the alleged torture

occurred in terms of regulation 8; and

(ii) ensure that the victim is taken to a medical

practitioner for examination, including the taking of

bodily specimens relating to torture;
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(h) visit ail identified witnesses for purposes of obtaining statements

that may assist in the investigation; and

. (/) after collecting all evidence, statements and technical or expert

reports, if applicable, submit a report on the investigation of the

offence to the Executive Director or the relevant provincial head, as

the case may be, containing recommendations regarding further

action, which may include disciplinary measures to be taken

against a member of the South African Police Service or the

Municipal Police Service or criminal prosecution of such member.

(4) An investigation contemplated in this regulation must be finalised within a

reasonable period, which period may not exceed 90 days after designation, failing which

the investigator must include reasons for failure to comply with this period in the report

contemplated in paragraph (/) of sub-regulation (3).

(5) An investigator designated to investigate an offence in terms of this

regulation must inform the complainant, and if the complainant is not the victim of the

offence, the victim, in writing of the progress made with the investigation at least once

per calendar month.

(6) Regulation 4(4) and (5) applies with such changes as may be required by

the context to the arrest of a person in terms of this regulation.

Investigation of discharge of official firearm

6. (1) The discharge of an official firearm by a member of the South African

Police Service or the Municipal Police Services, as the case may be, must be

investigated in accordance with this regulation.

(2) The Executive Director or the relevant provincial head, as the case may

be, must designate an investigator to investigate a complaint that a member of the

South African Police Service or the Municipal Police Services has discharged an official

firearm, irrespective of whether such member had been on or off duty and whether any

injury has been sustained as a result of such discharge or npt.
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(3) An investigator designated in terms of sub-regulation (2) must conduct a

preliminary investigation, to be finalised within a reasonable period, which period may

not exceed 30 days after designation, into the discharge of an official firearm to enable

the Executive Director or the relevant provincial head, as the case may be, to determine

whether a full investigation is warranted or not.

(4) If the Executive Director or relevant provincial head, as the case may be,

determines that a full investigation is warranted, the investigator must as soon as is

practicable, but within 24 hours after determination—

(a) if a police docket has been opened, take over the docket and

conduct all outstanding investigations, and if such docket has not

been opened, ensure that it is opened during any stage of the

investigation;

(b) identify and record particulars of all potential witnesses for

purposes of interviewing them;

(c) collect or ensure the collection, by forensic experts, of exhibits for

processing by the Forensic Science Laboratory or other appropriate

institution and ensure the proper registration, handling,

transportation and disposal of exhibits, if this had not yet been

done;

(d) visit all identified witnesses for purposes of obtaining statements

that may assist in the investigation; and

(e) after collecting all evidence, statements, technical and expert

reports, if applicable, submit a final report on the investigation to the

Executive Director or the relevant provincial head, as the case may

be, containing recommendations regarding further action, which

may include disciplinary measures to be taken against a member of

the South African Police Service or the Municipal Police Services or

criminal prosecution of such member.

(5) A full investigation contemplated in this regulation must be finalised within

a reasonable period, which period may not exceed 90 days after designation, failing
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which the investigator must include reasons for failure to comply with this period in the

report contemplated in paragraph (e) of sub-regulation (4).

(6) An investigator designated to do an investigation in terms of this regulation

must inform the complainant in writing of the progress made with the investigation at

least once per calendar month.

(7) Regulation 4(4) and (5) applies with such changes as may be required by

the context to the arrest of a person in terms of this regulation.

Investigation of referred matters

7. (1) The investigation of matters referred to the Directorate as contemplated in

section 28(1)(/7) of the Act must be done in accordance with this regulation.

(2) The Executive Director or the relevant provincial head, as the case may

be, must designate an investigator to investigate a matter contemplated in section

28(1 )(h) of the Act which had been referred to the Directorate for investigation.

(3) An investigator designated in terms of sub-regulation (2) must, as soon as

is practicable, determine whether the referred matter relates to -

(a) a matter contemplated in regulation 4, in which case the provisions

of that regulation apply with such changes as may be required by

the context;

{b) a criminal matter, in which case the provisions of regulation 5 apply

with such changes as may be required by the context,

notwithstanding the fact that the criminal matter to be investigated

may not be listed in sub-regulation (2) of that regulation; or

(c) a matter not dealt with in regulation 4 or 5, in which case the

Executive Director or relevant provincial head, as the case may be,

must give directions regarding the investigation, the period within

which the investigation must be completed and the manner of

disposal of the referred matter.
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(4) An investigator designated to do an investigation in terms of this regulation

must inform the person who referred the matter for investigation in writing of the

progress made with the investigation at least once per calendar month.

Securing of crime scene

8. An investigator designated to investigate a criminal matter must secure the scene

of the crime, if still intact, or take over the securing of such scene from a member or

members of the South African Police Service who may already be present at such

scene, by-

(a) establishing an inner cordon around the perimeter of the crime scene, as

well as an outer cordon around the inner cordon to enable persons to

perform their tasks within the inner cordon;

(b) protecting obvious exhibits from contamination and the elements;

(c) making a note of each exhibit to protect its integrity and location if it has to

be moved;

(cQ regarding a corpse as a source of evidence and handling it as such;

(e) identifying other scenes that might have a direct connection with the

primary crime scene, and also protecting such scenes;

(/) exercising control over the persons who may gain access to the crime

scene and co-ordinating all investigation support resources;

(g) requesting potential witnesses to wart at a designated area outside the

outer cordon for the obtaining of statements, ensuring their safety and

encouraging witnesses not to discuss the incident amongst themselves;

(h) protecting the routes of access and departure by the person or persons

suspected of having committed the crime, if known;

(0 determining access and departure routes for use by emergency services

and other persons authorised to enter the crime scene;
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(j) controlling any representatives of the media who may be in the vicinity of

the crime scene; and

(/f) refraining from releasing information about the crime or the crime scene to

any unauthorised person, including representatives of the media.

Procedures relating to identification parades, taking of affidavits, giving of

evidence, production of documents and submission of information and co-

operation by Police

9. (1) The procedures relating to—

(a) the arrangement and holding of identification parades, as

contemplated in section 29(2) (a) of the Act;

{b) the taking of affidavits or affirmed declarations or the giving of

evidence or the production of documents in the possession or

under the control of a member of the South African Police Service

or the Municipal Police Services which have a bearing on the

matter to be investigated, as contemplated in section 29(2)(b) of the

Act; and

(c) the submission of any other information or documentation required

for investigation purposes, contemplated in section 29(2)(c) of the

Act,

must be conducted in accordance with the relevant procedures applicable to members

of the South African Police Service.

(2) A member of the Directorate may require written reasons for failure by a

member of the South African Service or the Municipal Police Service to comply with a

request for co-operation regarding any matter contemplated in sub-regulation (1), and

may make recommendations to the Executive Director or relevant provincial head, as

the case may be, regarding disciplinary measures to be taken against such member.
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Access and control of confidential Information and records

10. (1) All information, whether verbal or in writing, and all documentation

acquired during the course of an investigation conducted in terms of the Act and all

records pertaining to any such investigation are to be treated as confidential and may

not be divulged to any person outside of the Directorate unless authorised to be

divulged, in the interests of justice, by -

(a) the Executive Director or relevant provincial head, as the case may

be, in writing; or

(b) an Act of Parliament.

(2) All information, documentation and records pertaining to an investigation

must be secured at all times in a manner that would effectively prevent access to such

information, documentation and records by an unauthorised person.

(3) A member of the Directorate may insist on, and must be granted, access

to such confidential information, documentation and records as are reasonably

necessary to enable such member to conduct an investigation in terms of the Act,

excluding confidential information, documentation and records protected under

professional privilege.

(4) Subject to the provisions of section 33(2) of the Act, a member of the

Directorate who divulges information, documentation or records or causes such

information, documentation or records to be divulged in contravention of sub-regulation

(1) or (2) is guilty of misconduct and is subject to the disciplinary measures

contemplated in regulation 13.

Integrity testing and confidentiality of information relating to integrity testing

11. (1) The Executive Director may conduct, or authorise any member of the

Directorate or any other person to conduct, a procedure to test the integrity of any

particular member of the Directorate.

(2) The procedure referred to in sub-regulation (1) may involve-
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(a) the employment of an act or omission, by the person who conducts

the procedure, which offers the member of the Directorate whose

integrity is being tested the opportunity to engage in behaviour in

contravention of any law, any code of conduct which is binding on

such member or any disciplinary regulations;

(b) the testing of a member of the Directorate for the abuse of alcohol

or drugs; or

(c) the use of a polygraph or any similar instrument.

(3) A procedure involving a measure contemplated in paragraph (a) of sub-

regulation (2) may only be performed-

(a) after approval by the Director of Public Prosecutions having

jurisdiction in the area in which the integrity testing will take place,

or by his or her delegate; and

{b) in consonance with such instructions or guidelines as may be laid

down by the National Director of Public Prosecutions or by the

Director of Public Prosecutions having jurisdiction in the area in

which the integrity testing will take place, or by his or her delegate,

in accordance with section 252A(2)(a) of the Criminal Procedure

Act, 1977 (Act No. 51 of 1977).

(4) A procedure involving measures contemplated in paragraphs [b) and (c) of

sub-regulation (2) may only be performed with the written approval of the Executive

Director, in which case the member of the Directorate whose integrity is being tested

must submit to such measures.

(5) A member of the Directorate may not, at any time when reporting for duty,

while on duty or while on call for duty; have any evidence of-

(a) alcohol; or

(b) a drug as defined in section 1 of the Drugs and Drug Trafficking

Act, 1992 (Act No. 140 of 1992) which may not lawfully be taken or

has been taken in a manner which is contrary to the prescription of
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a registered medical practitioner or the recommendation of the

manufacturer of the substance,

in his or her breath, blood or urine, as the case may be.

(6) Despite paragraph {b) of sub-regulation (5), a member of the Directorate

who lawfully takes or has taken a drug prescribed by a registered medical practitioner

may not perform duties involving operational capacity if the substance may impair such

member's capacity to perform the duties without danger to himself or herself or any

other person.

(7) In the event of an alcohol test-

(a) the member of the Directorate whose integrity is being tested must

provide a specimen of breath or blood, if requested to do so, and if

such member fails or refuses to provide such specimen, he or she

may be charged with disobeying a lawful order, command or

instruction under regulation 13; and

{b) the test, in the case of a speciment of breath, must be performed by

using equipment prescribed in regulation 332 of the regulations

made under the National Road Traffic Act, 1996 (Act No. 93 of

1996).

(8) In the event of a drugs test -

(a) the member of the Directorate whose integrity is being tested must

provide a specimen of blood or urine to a registered medical

practitioner or registered nurse at a place and time specified by the

Executive Director, if requested to do so, and if such member falls,

unless failure is attributable to a medical condition, or refuses to

provide such specimen, he or she may be charged with disobeying

a lawful order, command or instruction under regulation 13; and

{b) the registered medical practitioner or registered nurse may give

such directions as may be reasonably necessary to the member of
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the Directorate whose integrity is being tested regarding the

manner in which the specimen is to be provided.

(9) If a member of the Directorate refuses to submit to a polygraph

examination or other similar test, when requested to do so, or if the polygraph or similar

test indicates possible deception, the Executive Director may instruct such member to

subject himself or herself to a security screening in accordance with section 2A of the

National Strategic Intelligence Act, 1994 (Act No. 39 of 1994), failing which he or she

may be charged with disobeying a lawful order, command or instruction under

regulation 13.

(10) The Executive Director, in the event of a result that impacts adversely on

the integrity of a member of the Directorate after employment of a measure

contemplated in paragraph (a) of sub-regulation (2), may-

(a) require such member to undergo such counselling, rehabilitation or

retraining as directed by the Executive Director or relevant

provincial head;

(b) require such member to subject himself or herself to a security

screening in accordance with section 2A of the National Strategic

Intelligence Act, 1994 (Act No. 39 of 1994); or

{b) if appropriate in the circumstances, take disciplinary or other action

against such member under regulation 13.

(11) The Executive Director, in the event of a finding that a member of the

Directorate has evidence of alcohol or drugs in his or her breath, blood or urine

respectively, may-

(a) suspend such member from duty until he or she is free from such

evidence;

(Jb) require such member to undergo such counselling or rehabilitation

as directed by the Executive Director;
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(c) refer such member to an identified registered medical practitioner

for a medical examination and report of the member's fitness to

proceed with his or her duties;

(d) after considering a report referred to in paragraph (c), instruct such

member to perform other duties for such time as the Executive

Director considers necessary; or

(e) if appropriate in the circumstances, take disciplinary or other action

against such member under regulation 13.

(12) The measures contemplated in this regulation must be applied with due

regard to decency and the right of a member of the Directorate to dignity and privacy.

(13) No person may disclose any information which he or she has obtained in

the application of the measures contemplated in sub-regulation (2), unless such

information is-

(a) required by a person who of necessity needs the information for the

performance of his or her functions in terms of these regulations;

(fa) supplied in the performance of functions in terms of these

regulations; or

(c) required in terms of any law or as evidence in any court of law or

formal disciplinary process.

(14) Any contravention of sub-regulation (13) is to be regarded as serious

misconduct for purposes of regulation 13.

Disciplinary referrals

12. (1) A complaint of a disciplinary nature or recommendations by the

Directorate involving the discipline of a member or members of the South African Police

Service or the Municipal Police Services must be contained in a report substantially

similar to Form 3.
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(2) The Executive Director or relevant provincial head must, in accordance

with section 7(6) of the Act, read with sections 9(m) and 21(1)(/), ensure that the form

contemplated in sub-regulation (1) is correctly completed and submitted to the National

Commissioner or relevant Provincial Commissioner of Police, as the case may be.

(3) The Executive Director or relevant provincial head must interact and liaise

with the National Commissioner or Provincial Commissioner of Police regarding

progress relating to disciplinary proceedings initiated by the National Commissioner or

Provincial Commissioner of Police, as the case may be, in accordance with section 30

of the Act.

(4) The duty imposed upon the Executive Director or the relevant provincial

head in terms of sub-regulation (2) or (3) may be delegated, in writing, by the Executive

Director or relevant provincial head, as the case may be, to a suitable member of the

Directorate.

Disciplinary measures in relation to members of the Directorate

13. The Public Service Disciplinary Code applies in the case of disciplinary

proceedings initiated against a member of the Directorate as a result of the alleged

misconduct of such member or failure to comply with a lawful command, order or

instruction.

Security screening investigations

14. The security screening investigation of a member of the Directorate or

investigator contemplated in sections 8(3) and 22(3) of the Act, respectively, must be

done in accordance with the provisions of section 2A of the National Strategic

Intelligence Act, 1994 (Act No. 39 of 1994).

RJM-0075



24 No. 35018 GOVERNMENT GAZETTE, 10 FEBRUARY 2012

Reporting

15. (1) In addition to the provisions of section 32 of the Act, the Executive Director

must submit an annual report to the Minister and Parliament in accordance with section

90 of the Act.

(2) The report contemplated in sub-regulation (1) must include an overview

of-

(a) the administration of the Directorate relating to its overall

management and organisation;

(b) the processing, monitoring and investigation of complaints lodged

with the Directorate in terms of section 28(1) of the Act;

(c) the management of information and research conducted during the

financial year under review; and

(of) statistics of cases dealt with by the Directorate on both national and

provincial level, including information on the number and nature of

cases carried over to the next financial year,

and may include recommendations relating to the manner in which deficiencies in

practices employed by members of the South African Police Service or Municipal Police

Services could be addressed.

(3) Despite sub-regulation (1), the Executive Director must, in accordance

with section 7(12) of the Act, at any time when requested to do so by the Minister and

Parliament, report on the activities of the Directorate.

General

16. These Regulations may be supplemented by-

(a) the guidelines issued by the Executive Director in terms of section 7(3)(e)

of the Act; and

RJM-0076



STAATSKOERANT, 10 FEBRUARIE 2012 No. 35018 25

(b) any protocol on co-operation entered into by and between the Directorate,

the South African Police Service and the Municipal Police Service

pursuant to section 29(2) of the Act.

Short title and commencement

17. These regulations are called as the Independent Police Investigative Directorate

Regulations, 2012, and come into effect on 1 April 2012.
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ANNEXURE

FORMS

Form 1: Reporting of matter by Station Commander, Member of the South African

Police Service or the Municipal Police Services

Form 2: Complaint reporting form by member of public

Form 3: Disciplinary referrals to National Commissioner or Provincial

Commissioner
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FORM1
REPORTING OF MATTER BY STATION COMMANDER, MEMBER OF THE SOUTH

AFRICAN POLICE SERVICE OR MUNICIPAL POLICE SERVICES
(Regulation 2(1))

Complaint Details

CAS/CR No/Inquest No Province

Date of Incident Time of Incident

Reported to SAPS [JYes [ I N O Date Reported to SAPS

Incident relates to :

[ ] Death in police custody

[ ] Death as a result of police action

I Discharge of firearm by police officer

[ ] Rape by police officer
On Duty [ ] Off Duty [

[ ] Rape of person in police custody

t ] Torture/assault by police officer

Complaint Description (Use additional folios if necessary)
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Complainant Details

Role In the case

ID Number

Title

Middle Name

Landline

Fax

Nationality

Disabled status

[ ] Complainant [ ] Third party

[ I Yes [ ] No

Passport Number

First Name

Surname

Mobile

Email

Gender
[ ] Male
[ ] Female

Address (if complainant is willing to disclose this)

Country

Suburb
Preferred contact Method (e.g. Email, SMS,
Fax)

City

Postal Code
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Police Details (Reporting Station/Unrt/MPS)

Policing Unit
Police Station

Investigating Officer First Name

Investigating Officer Surname

ID Parade Held

IPID Telephonlcally Informed

IPID Official Incident reported to

Policing Entity (E.g.
SAPS, MPS)

[]Yes []No

[]Yes MNo

Investigating Officer
Middle Name
Investigating Officer
Rank

Date of Call

Time of Call

Title of Person Reporting Incident

Rrst Name of Person Reporting Incident

Surname of Person Reporting Incident

Middle Name of
Person Reporting
Incident

District Surgeon Notified

District Surgeon First Name

District Surgeon Surname

[]Yes []No
District Surgeon
Middle Name
District Surgeon Tel

Victim Details

Nationality

Passport Number

First Name

Surname

Gender

Age

Next of Kin Notified

Location of Body

Responsible Person for death / injury

Responsible Person (Other)

Cause of Death

[ ] Male [ ] Female

[]Yes tJNo

ID Number

Middle Name

Race

[ ] Himself/Herself
[]SAPS/MPSMember(s)
[ ] Inmates
[ ] Vigilantes / Memb ers of the public
[ ] Other

[] Suicide
[ ] During Apprehension
I ] In transit with SAPS vehicle
[ ] Natural Causes
[ ] Self-defense
[ ] During escape
[ ] Due to motor vehicle accident
[ ] Unknown
[] Other
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Classify Deceased

Detainee

Reason for Detention

Place where Death Occurred

Instrument / Object Causing De ath

[ ] Suspect
[]Sentenced
[ ] Witness Protection
[] Awaiting trial
[ ] Mental patient

[ ] Y e s [ ] N o

Service Member's Details

Identified

Persal Number

Initials

First Name

Surname

Gender

Duty Station

On Duty

[]Yes [ ]No

[]Male [] Female

[]Yes []No

Rank

ID Number

Middle Name

Race

Duty Station Unit

Identified

Persal Number

Initials

First Name

Surname

Gender

Duty Station

On Duty

UYes []No

[]Male [] Female

[]Yes [ ]No

Rank

ID Number

Middle Name

Race

Duty Station Unit

Identified

Persal Number

Initials

First Name

Surname

Gender

Duty Station

On Duty

Contact Number

Vehicle Registration Number

Description of vehicle:

[]Yes [ ]No

[] Male [] Female

[]Yes []No

Rank

ID Number

Middle Name

Race

Duty Station Unit
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Station Commissioner's Rank:

Station Commissioner's Full names:

Station Commissioner's Signature:
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FORM 2

COMPLAINT REPORTING FORM BY MEMBER OF PUBLIC
(Regulation 2(4))

Complaint Details

CAS/CR No/Inquest No Province

Date of Incident Time of Incident

Reported to SAPS? MYes MNo Date Reported to SAPS

Name of SAPS station

Protection Order Issued? HYes [ ]No Protection Order type | Interim [ ] Final [ ]

Date Issued
Incident relates to :

1 Death In police custody
] Death as a result of police action
] Discharge of firearm by police officer
] Rape by police officer

On Duty [ ] Off Duty [ ]
] Rape of person In police custody
] Torture/assault by police officer
] Corruption within the police

Complaint description (use additional folios if necessary):
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Complainant Details (indudes third party complal nts)

Role in the case

ID Number

Title

Middle Name

Landllne

Fax

Nationality

Disabled status

[ ] Complainant I ] Third Party

Passport Number

First Name
Surname

Mobile

Email

Gender
[]Male
I ]Female

Address

Country

Suburb

Preferred contact Method (E.g. E-mail, SMS, Post)

City

Postal Code *

Victim Details

Passport Number

First Name

Surname

Gender

Age

[ ]Male [ ] Female

Middle Name

Race

Service Member's Details

Identified

Persal Number

Initials

First Name

Surname

Gender

Duty Station

[ ] Yes [ ] No Rank

ID Number

Middle Name

[ ] Male [ ] Female Race

Duty Station Unit

Identified

Persal Number

Initials

First Name

Surname

Gender

Duty Station

[]Yes [ ] N o Rank

ID Number

Middle Name

[]Male [ ] Female Race

Duty Station Unit

Identified

Persal Number
[ ] Y e s [ ] N o Rank

ID Number
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Initials

First Name

Surname

Gender

Duty Station

Contact Number

Middle Name

[ ] Male [ ] Female Race

Duty Station Unit

On Duty

Vehicle Registration Number
U Yes [ ]No

Details of Witnesses to Incident

Title

Middle Name

Landline

First Name
Surname

Mobile

Title

Middle Name

Landline

First Name

Last Name

Mobile

Title

Middle Name

Landline

First Name
Surname

Mobile

Title

Middle Name

Landline

First Name

Suname

Mobile

COMPLAINANT'S FULL NAMES:

COMPLAINANT'S SIGNATURE:

DATE:
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FORM 3
DISCIPLINARY REFFERALS TO NATIONAL COMMISSIONER / PROVINCIAL

COMMISSIONER
(Regulation 12(1))

CASE INVESTIGATIVE REPORT

Complaint Details

CCN

Type of report

Date of last report

Complainant

SAPS CR/CAS number

Investigator

Reporting staff member

Incident description code

Report date

Complaint class

Date of complaint

Suspect Identification

Assignment

Source of complaint

Summary of complaint

Evidence giving rise to disciplinary recommendations

Analysis and findings
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Recommendations regarding disciplinary action to be taken in terms of applicable disciplinary regulations or code

Signature of Investigator:

Recommended / not recommended

Full names of supervisor:

Signature of supervisor:

Full names of IPID Provincial head:

Signature of IPID Provincial head: _

Full names of IPID Executive Director / member acting In terms of regulation 12(4):

Signature of IPID Executive Director / member acting in terms of regulation 12(4):
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This SOP repeals all the previous SOPs and shall be read and implemented in

conjunction with the IPID Act, IPID Regulations, Firearm Control SOP, Registers and

the Case Flow Chart.

1. PREAMBLE/BACKGROUND

The Independent Police Investigate Directorate Act, Act 1 of 2011 allows for the

establishment and investigation of cases as per Section 28 of the Act. This SOP

provides for standardisation in terms of investigation processes by IPID investigators.

2. PURPOSE

The purpose of this Standard Operating Procedure (SOP) is to establish policy and

methods by which cases should be received, registered, processed and disposed of,

while being cognizant of the provisions of the Constitution of the Republic of South

Africa Act, Act 108 of 1996; the Independent Police Investigative Directorate Act 1 of

2011; the South African Police Service Act 68 of 1995, as amended; the Criminal

Procedure Act 51 of 1977, as amended, the Regulations promulgated under both the

South African Police Service Act and the Independent Police Investigative

Directorate Act and other relevant legislation.

3. POLICY

It is the policy of the IPID to:

3.1. Ensure that investigative assignments to IPID staff are made in a clear and

unambiguous manner;

3.2. Provide investigators with time frames within which to perform assigned

investigative activities;

3.3. Require investigative staff to provide regular reports regarding investigations

to supervisors;

INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE STANDA
OPERATING PROCEDURES (\

ED Initial:
***Confidential*** V

RJM-0093



*** Confidential***

3.4. Ensure that supervisors actively manage the investigative activities of their

subordinates;

3.5. Ensure that investigations are carried out in a coherent and standard method

within the IPID;

3.6. To comply with the turnaround time agreed to in respect of the investigation of

different Section 28 matters; and

3.7. Ensure compliance with established accountability mechanisms.

4. SCOPE

The policy applies to all employees involved in the investigation and management of

cases reported and investigated by IPID as well the support structure supporting the

investigations.

5. DEFINITIONS

< For the purpose of this SOP the following words/ expressions shall mean:

5.1

5.2

5.3

5.4

5.5

5.6

5.7

Act - means the Independent Police Investigative Directorate Act, Act 1 of 2011;

Acquitted (Criminal) - means a member was found not guilty of a criminal offence

and discharged;

Acquitted (Departmental) - means a member was found not guilty of departmental

misconduct;

Active Investigation - means any case that is still under investigation and no report

can be drafted in order to complete the investigation;

Assistant Director Investigations (ASDI) - means a person appointed at a level

lower than the Deputy Director Investigations;

Backlog - means active cases carried over from previous financial years;

Brought Forward (B/F) - means a date by which a docket must be submitted to a

Supervisor for evaluation of compliance with the directives. Cases should be

submitted for inspection at least every 30 days irrespective if the case is Active or

Completed (in the event that the NPA or Court gave a date, the B/F date will be five
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(5) days before the date given by the stakeholder to give sufficient time for the

Provincial Management Group and or Supervisor to verify that all outstanding

directives/instructions have been attended to;

5.8 Case Docket - Refers to a docket that contains all evidential documents (or copies

thereof), correspondence and the investigative journal. It consists of A-E clips. This

docket is used to refer the investigation to the NPA for decision (where applicable);

5.9 Case Classification - Refers to the manner in which cases are classified in terms of

legislation in terms of Sec 28 and 33 (3) of the IPID Act;

28. (1) The Directorate must investigate:

(a) any deaths in police custody;

(b) deaths as a result of police actions;

(c) any complaint relating to the discharge of an official firearm by any

police officer;

(d) rape by a police officer, whether the police officer is on or off duty;

(e) rape of any person while that person is in police custody;

(f) any complaint of torture or assault against a police officer in the

execution of his or her duties;

(g) corruption matters within the police initiated by the Executive

Director on his or her own, or after the receipt of a complaint from a

member of the public, or referred to the Directorate by the Minister, an

MEC or the Secretary, as the case may be; and

(h) any other matter referred to it as a result of a decision by the

Executive Director, or if so requested by the Minister, an MEC or the

Secretary as the case may be, in the prescribed manner.

(2) The Directorate may investigate matters relating to systemic corruption

involving the police.

Section 33

(3) Any police officer who fails to comply with Section 29 is guilty of an offence

and liable on conviction to a fine or to imprisonment for a period not exceeding

two years.

5.10 Case Investigative Journal (CIJ) - refers to a journal used to record all directives and

activities undertaken, on the docket and CMS, which journal must always be filed in

the "C" clip of the docket;
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5.11

5.12

5.13

5.14

5.15

5.16

5.17

5.18

5.19

5.20

5.21

5.22

Case Investigative Report (CIR) - refers to an investigative report indicating the

extent of the investigation and resulting request to generate the appropriate

recommendation(s) (if applicable);

Case Management System (CMS) - means an IPID database used for the electronic

recording and processing of cases;

Case Control Number (CCN) - means a unique computer generated number upon

registration and recording of a case in the CMS. The number is relevant for use in all

future correspondence by and between IPID and its stakeholders;

Case Intake Committee (CIC) - refers to a committee that is constituted by no less

than three persons, (Dl, DDI, ASDI and any available Investigator). In case of

unavailability of personnel, the sitting by the PH or Dl or DDI or ASDI or PI will

constitute a valid sitting;

Closure of a Case - means the final disposal of a case where investigation, court

processes and disciplinary processes have been concluded and the Provincial

Management is able to conclude that the case can be closed after which the case is

ready for closure on the CMS;

Closure Report - refers to the report that is generated that outlines the entire case,

from receipt till outcome and closure and includes investigation conducted and

report/recommendation made to stakeholders) and the outcome of the case as well

the manner of disposal of exhibits;

Convicted (Criminal) - means a member has been found guilty of a criminal offence;

Convicted (Departmental) - means a member has been found guilty of Departmental

misconduct;

CPA - means the Criminal Procedure Act 51 of 1977 as amended;

Criminal Referral Memo - means an investigative memorandum and cover letter

which documents the entire investigation and contains summary of affidavits and

technical reports, and requests the NPA to make a decision to prosecute or not;

Death in Police Custody - means death whether natural or unnatural, which

occurred while the deceased was in the custody of the SAPS or MPS;

Death as a Result of Police Action - means the death of any person, including a

member of SAPS/MPS or the action of SAPS/MPS, that was caused, or is reasonably

believed to have been caused, by a member of the SAPS/MPS irrespective whether

the member is on or off duty and/or any state asset was involved but provided that the

member did not act in a private capacity;
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5.23

5.24

5.25

5.26

5.27

5.28

5.29

5.30

5.31

5.32

5.33

Declined - means a decision taken by the NPA, SAPS or MPS not to institute criminal

or disciplinary proceedings against the member;

Decision-Ready Investigation - refers to an investigation where an Investigator has

conducted quality investigation and obtained all the necessary evidence to either refer

the case to the NPA for a decision, or make a recommendation to the SAPS/MPS, or

make a Policy related recommendation or a General Recommendation.

Decision-Ready Investigation (Criminal Referral) - refers to an investigation where

IPID is in the position to refer a case to the NPA for a decision;

Decision-Ready Investigation (Departmental Recommendation) - refers to an

investigation where IPID is in the position to refer a Recommendation to the

SAPS/MPS;

Decision-Ready Investigation (Policy Recommendation) - refers to an

investigation where IPID is in the position to refer a Policy related Recommendation to

the SAPS/MPS, Civilian Secretariat for Police or the Minister;

Decision-Ready Investigation (General Recommendation) - refers to an

investigation where IPID is unable to complete a case based on the completion

methods above. These types of recommendations are where cases are referred back

to the any relevant stakeholder for investigation or the case is completed as

"Undetected";

Departmental Recommendation Report - means a comprehensive case

investigative report which documents the entire investigation and contains the

conclusion, summary of affidavits, with or without technical reports, written

recommendations to the SAPS/MPS with regard to whether a member should be

departmentally charged or not;

Deputy Director Investigations (DDI) - means a person appointed as a deputy to

the Director of Investigations;

Directive(s) - Instructions/guidelines issued to the Investigator by the Supervisor;

Director Investigations (Dl) - means a person appointed at the level of Director for

Investigations at both National and Provincial level and referred to as "Deputy

Provincial Head" at provincial level;

Discharge of an Official Firearm - Any complaint made by a complainant where a

member of SAPS/MPS discharged any official firearm, irrespective of whether the type

of ammunition discharged, irrespective whether member was on or off duty or where

any injury was sustained by the victim as a result of the discharge (attempted murder)

or damage to property and should be registered as a Section 28(1 )(c) matter. If a case

does not meet the identified definition, it should be registered as an "outside mandate"
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5.34

5.35

5.36

5.37

5.38

5.39

5.40

5.41

5.42

5.43

5.44

5.45

5.46

5.47

5.48

case and closed;

Docket register - Refers to a manual register to be kept in which docket movements

and allocations must be recorded;

DPP - refers to the Director of Public Prosecutions;

Duplicate - refers to a manner of completion and closure where a case was

registered as a duplicate of another case. The duplicated case, upon closure will be

removed from the intake and will not generate any performance related statistic;

EH - Executive Head of the Metro Police Service;

Exhibit - refers to any item of evidential value collected or obtained during the course

of investigation;

Full Investigation - refers to where an Investigator takes over a docket from the

SAPS, conducts an independent enquiry and assessment and proceed with any other

search/enquiry for further evidence to enable him/her to make a finding;

High Profile Cases - refers to an incident which involves a person with a high

standing in the community and SAPS/MPS and/or a matter which draws or has the

potential of drawing public interest or high media coverage;

Immediately - means at once, without hesitation or delay or as soon as it is

practicable to act;

Investigator- means any official who investigates complaints as per the IPID Act and

includes an Investigator, Senior Investigator, Principal Investigator, Assistant Director

Investigation, Deputy Director Investigations, Director Investigation and Chief Director

Investigations;

Investigation - refers to the systematic search of evidence or facts to prove or

disprove the allegation being investigated;

Investigative Support - Any administrative support that assist with capturing of data

which includes database clerks, data capturers, complaints receptionists and PA to the

Provincial Head. Any person who has access to the system but cannot be allocated a

case to be investigated is regarded as investigative support;

IPID - means the Independent Police Investigative Directorate;

IPID Investigation Forms - refers to applicable investigative forms that need to be

completed whenever a case is being investigated;

Manual Registration Number - means a temporary number allocated to a case while

the CMS is off-line and which will be updated immediately when the CMS is online (the

format will be as follows: Province/year/month/number e.g. NW/2016/02/001);

Manual Complaints Register - refers to a manual register in which all written
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5.49

5.50

5.51

5.52

5.53

5.54

5.55

5.56

5.57

5.58

complaints received are recorded;

Member- means an official appointed in terms of the South African Police Service

Act 68 of 1995, as amended, and includes a member of the MPS;

Misconduct - includes any act or omission by a member which constitutes a violation

of rules, regulations, and standing orders, code of conduct and National Orders;

MPS - means a Municipal Police Service established under Section 64A of the South

African Police Service Act 68 of 1995;

NPA - refers to the National Prosecuting Service which is a body within the National

Prosecuting Authority and includes the Director for Public Prosecutions (DPP) and the

Senior Public Prosecutor (SPP);

Offence - includes any violation of common or statutory law;

Official hours - means normal business hours as contemplated in the Public Service

Act, 1994 (promulgated under Proclamation No. 103 of 1994), (PSA) and includes

hours stipulated by the IPID Flexi Time Policy and for the purposes of this policy it will

be regarded as 7:30 - 16:30;

Outside Mandate Case - means a case:

I. Which does not involve a member of the SAPS/MPS;

II. Which occurred prior to 1 April 1997;

III. That was adjudicated upon by a court of law; and

IV. That relates to a service delivery complaint where the complainant/victim

has not exhausted internal SAPS case mechanisms up to the office of the

Provincial Commissioner and is not referred to the IPID by the Minister or

the Member of the Executive Council or the Executive Director, unless

the Provincial Manaqement of a province is of the opinion that is it in the

public's interest that the matter be investiqated in which case the case

must be dealt with as Section 28(1 )(h) matter:

V. Any matter not within the scope of Section 28 of the IPID Act;

Preliminary Investigation - refers to an enquiry of limited scope undertaken to verify

whether or not an allegation merits full investigation. This is only applicable to Section

28 (1)(c) cases reported;

Post-Decision Monitoring (PDM) - The continuous evaluation and monitoring of

completed cases, but feedback and outcome is still outstanding which would allow

closure of the case. Cases falling under this status should be reviewed every 30 days

for feedback from the stakeholder;

Programme Manager (PM) - means any IPID Official who has been appointed as the

Head of the Programme at National Level;
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5.59

5.60

5.61

5.62

5.63

5.64

5.65

5.66

5.67

5.68

Provincial Head (PH) - means an IPID Official appointed to head a Provincial Office

at the level of a Chief Director;

Provincial Management Group (PMG) - means the management of provinces

responsible for the completion, closure and monitoring of PDM cases and is on a level

of Director or higher;

Quality Investigation - refers to an investigation where all possible avenues relating

to evidence and its collection has been exhausted and allows for an informed decision

by IPID on how to dispose of the case, by either referring the case to the NPA for a

decision, or make a recommendation to the SAPS/MPS, or make a Policy related

recommendation or a General Recommendation.

Recommendation (Negative) - Recommendation is made that disciplinary action

should be instituted and can only be made against suspects whose identity is known;

Recommendation (Positive) - Recommendation is made that no disciplinary action

should be instituted including inquests and can only be made against suspects whose

identity is known;

Recommendation (Policy Related) - All recommendations that are not of a

disciplinary or criminal nature / are not made against individual members, but rather

speak to policy and system changes;

Recommendation (General) - Whenever no recommendation can be made.

Referred - means a case that is referred to the most appropriate organisation or

institution by the IPID;

Referral Authority - refers to the Minister, MEC, Executive Director, Secretariat for

Police;

Result of Case - means a case can be concluded in the following manners:

I. Criminal Result:

i. Acquitted;

ii. Convicted;

iii. Declined to prosecute;

iv. Formal Inquest held with person liable identified;

v. Formal Inquest held with no person liable identified;

vi. Informal Inquest held with person liable identified;

vii. Informal Inquest held with no person liable identified;

viii. Withdrawn;

ix. Alternative Dispute Resolution (ADR);

x. Diversion;

xi. Warrant issued; -
. L
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5.69

5.70

5.71

5.72

5.73

5.74

5.75

II. Departmental Result:

i. Acquitted;

ii. Convicted;

iii. Declined to discipline;

iv. Withdrawn by victim;

v. Corrective Counselling;

III. General Completion: (Where no recommendation can be made after

investigation)

i. Undetected - Complainant uncooperative;

ii. Undetected - Suspect cannot be identified;

iii. Undetected - Crime/Offence cannot be identified;

iv. Closed as Referred;

IV. Policy Completion

i. Policy Related;

V. Duplicate.

SAPS - refers to the South African Police Service as contemplated in the South

African Police Service Act 68 of 1995;

Service Delivery Complaint - refers to a complaint which alleges that a member of

the SAPS or MPS failed to perform his/her duties or performed his or her duties in an

improper manner and is not deemed to be outside the IPID's mandate as per the

"Outside Mandate" definition as indicated above as per "IV" of the said definition;

SOP - means the Standard Operating Procedure;

SPP - Senior Public Prosecutor;

Standby Notification Reference Number- means a reference number issued

immediately upon notification, by the Investigator on standby to SAPS/MPS member,

consisting of the Provincial Office abbreviation, the number, which is a sequential

series of numbers starting at 1 at the beginning of each month, the month, year and

time (24 hour clock) of notification, e.g. NC001/03/20152250. The Investigator who

gave the number must add their initials at the end of the given number;

Supervisor - means any person who supervises an Investigator (of any level);

Systemic Corruption - Systemic corruption is an institutionalised endemic
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5.76

5.77

5.78

5.79

5.80

5.81

5.82

5.83

manipulation of a system by individuals or networks or organisations, taking

advantage of weakness in the process and systems for illicit gains, where there are

leadership deficiencies, collusion and abuse of power;

Technical Reports - refers to reports of an evidential value that are generated by

experts required to reach an investigative conclusion, including but not limited to, FSL

reports (Forensic Science Laboratory) post mortem reports, LCRC reports, pathology

reports, medical reports, reports in terms of Sections 212 and 215 of the CPA and a

report in terms of Section 34(3) (a) of the Prevention and Combating of Corrupt

Activities Act 12 of 2004;

Torture - means any act by which severe pain or suffering, whether physical or

mental, is intentionally inflicted on a person for such purposes as obtainina from him

or her or a third person information or a confession, punishinq him or her for an act

that he, she or a third person has committed or is suspected of having committed, or

intimidating or coercing him or her or a third person, or for any reason based on

discrimination of any kind, whether such pain or suffering is inflicted by or at the

instigation of or with the consent or acquiescence of a public official or other person

acting in an official capacity. It does not include pain or suffering arising from, inherent

or incidental to lawful sanctions;

Undetected - a method of completing a case without making any recommendations

or referral reports. Provincial Management can endorse case docket as Undetected;

Undetected (Complainant uncooperative) - Completing a case without any

recommendation or referral reports can be made to the NPS, SAPS or MPS due to the

complainant not cooperating in the investigation;

Undetected (Suspect cannot be identified) - Completing a case without any

recommendations or referral reports due to the fact that after the investigation, no

suspect could be positively identified. Where no suspect can be identified the case

must be closed as "undetected" (excluding inquests);

Undetected (Crime/Offence cannot be established) - Completing a case without any

recommendations or referral reports due to the fact that after the investigation, no

crime or offence could be established;

Withdrawn by Victim - means the victim indicated that he or she is no longer

interested in proceeding with the case; and

Withdrawn by Prosecutor - means the Prosecutor has decided not to continue with

criminal proceedings.

13
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE STANDARD

OPERATING PROCEDURES
ED InitialA

•••Confidential***

RJM-0102



*** Confidential***

6. APPLICATION

This SOP applies to all notifications and/or cases lodged with the IPID or initiated by

the IPID against members of the SAPS/MPS by any person or organisation, alleging

that a member committed an act or an omission which constitutes an offence and/or

misconduct.

7. DUTIES AND RESPONSIBILITIES

The duties and responsibilities assigned to various officials and Committees:

7.1 The Executive Director (ED)

The Executive Director, in addition to the duties and responsibilities as contained in

Section 7 of the IPID Act 1 of 2011 and such other duties as may be imposed in the

Regulations promulgated under that Act, must:

7.1.1

7.1.2

7.1.3

7.1.4

7.1.5

Ensure that there are systems in place for the lodging, receiving, processing,

recording and disposal of cases;

Provide for the development and enforcement of policies to enable an environment

that is conducive to lodge a case and receive cases reported;

Ensure compliance with the provisions of the IPID Firearm Control Standard Operating

Procedure;

Evaluate all discretionary cases that could possibly be investigated in terms of Section

28 (1)(h) based on nature, public or media interest;

Ensure all systemic corruption case applications are evaluated and a decision is

made.

7.2 Programme Manager (PM)

The Programme Manager must, in addition to any duties imposed under Section 24

of the IPID Act and such other duties as may be imposed in the Regulations

promulgated under that Act:

7.2.1

7.2.2

7.2.3

Maintain an up-to-date SOP;

Determine investigation standards;

Identify priority areas to be attended during a financial year;
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7.2.4

7.2.5

7.2.6

7.2.7

7.2.8

7.2.9

7.2.10

7.2.11

7.2.12

Monitor programme performance monthly, quarterly and annually;

Provide feedback on the programme performance;

Provide systems for the registration and processing of cases;

Ensure data integrity is maintained;

Ensure that the monthly reports and the database are quality assured;

Ensure and comply with the provisions the IPID Firearm Control Standard Operating

Procedure;

Coordinate and supervise national task team investigations and draft Terms of

Reference for relevant task team;

Evaluation of complaints relating to possible systemic corruption and consulting with

the ED for possible investigation of such complaints;

Evaluate all cases relating to Section 28(1 )(h) received from the provinces and make

recommendations to the ED.

7.3 Provincial Management Group

7.3.1

7.3.2

7.3.3

7.3.4

7.3.5

7.3.6

7.3.7

7.3.8

7.3.9

7.3.10

Ensure all cases on the provincial workload is attended to and oversee the

investigation and progress of all active cases;

Ensure data integrity, which is consistent with the CMS monthly, quarterly and

annually;

Complete active cases on the CMS;

Review all investigation reports, assess its quality, raise queries, if any, endorse

recommendations to SAPS/MPS and DPP referrals and sign off on them;

To verify, on a monthly basis, the content of all recommendation reports and referral

reports and ensure quality control was done regarding the report and the

recommendation(s) speak to the matter that was investigated;

Ensure that outstanding aspects on cases are attended to at PDM level;

Evaluate the decision related to IPID recommendations by the SAPS and decide on

further action to be taken;

Approve/disapprove requests for closure of an investigation;

Whoever is acting as a part of the provincial management and who is not, permanently

appointed as provincial management, must attach a copy of their acting letter when

completing or closing an investigation except where the investigation was done by the

person acting (Acting official cannot complete/close own cases);

Ensure PDM B/F dates are adhered to, directives are met and that the information is

15
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE STANDARD

OPERATING PROCEDURES
ED Initialj

***Confidential***

RJM-0104



*** Confidential***

7.3.11

7.3.12

7.3.13

7.3.14

7.3.15

7.3.16

7.3.17

7.3.18

7.3.19

7.3.20

7.3.21

7.3.22

captured on the CMS;

Ensure proper investigation of service delivery complaints lodged against the IPID;

Ensure that the province conduct docket audits on a quarterly basis on all PDM cases;

Ensure relevant recommendation/ referral reports are sent to stakeholder within 30

days after it has been approved;

Ensure provincial investigative staff is trained in terms of the Legislation and relevant

Regulations of Act 37 of 2013 and its Regulations;

Forward to Executive Director for a decision, cases that could be investigated in terms

of Section 28 (1)(h) in the supplied format;

Ensure community outreach programs for the Provincial Office are done and ensure

the relevant reporting template is completed and the consolidated report is forwarded

through the PH to National Office monthly;

Ensure meeting with Community Policing Forum (local/station level CPF) are held

quarterly and ensure the relevant reporting template is completed and the

consolidated report is forwarded through the PH to National Office quarterly;

Give guidance to the Investigators as to which referrals/reports/recommendation(s)

should be generated on the CMS based on their case investigative report (CIR);

Ensure that all information, both criminal and departmental related is uploaded onto

the CMS before the docket is returned and the case is closed on the CMS;

Endorsing the docket as Undetected where no recommendations/ referrals will be

made;

Ensuring that at the conclusion of the investigation that the exhibits are disposed of as

required;

Ensuring that every case that is sent for completion has a completed Investigation

checklist attached and completed.

7.4 Provincial Head (PH)

The Provincial Head, in addition to the duties and responsibilities as contained in

Section 21 of the IPID Act 1 of 2011 and such other duties as may be imposed in the

Regulations promulgated under that Act, must:

7.4.1 Ensure that systems put in place by the ED for the lodging, receiving, processing,

recording and disposal of cases against the members, are implemented on provincial

level;

16
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE STANDAR

OPERATING PROCEDURES
ED Initial: p

***Confidential*** ft NO \j

RJM-0105



*** Confidential***

7.4.2

7.4.3

7.4.4

7.4.5

7.4.6

7.4.7

7.4.8

7.4.9

7.4.10

Ensure compliance with the provisions of this SOP, the IPID Firearm Control Standard

Operating Procedure and the ED guidelines;

Ensure that the relevant province conduct an workload verification on a monthly basis

and compile and submit a report;

Ensure that the Provincial Commissioner is informed of any arrest effected by an IPID

member;

Ensure provincial compliance in terms of effective use of the CMS;

Ensure all applications for cases to be registered as a systemic corruption case is

forwarded to the Program Manager: Investigations;

Will be responsible for the procurement of all disposable and other equipment that can

be used during the investigative process. (Examples but not limited to: medical

equipment for attending post modems, handcuffs, printers, scanners, IT related

equipment);

Ensure all identified high profile cases are investigated;

Ensure meetings with Provincial SAPS, MPS and Secretariat monthly to discuss

progress on recommendations made to SAPS by IPID;

Ensure provincial investigative staff is trained on the IPID Investigation and Firearm

SOPs, and a register regarding the training is kept.

7.5 Deputy Provincial Head/Director Investigations (Dl)

The Director Investigations must, in addition to any duties imposed under Section 24

of the IPID Act and such other duties as may be imposed in the Regulations

promulgated under that Act, must:

7.5.1

7.5.2

7.5.3

7.5.4

7.5.5

7.5.6

7.5.7

Supervise an investigation conducted by the Deputy Director Investigations;

Ensure that the Case Intake Committee (CIC) meets daily to evaluate and allocate

cases;

Ensure that cases are registered and updated on the CMS in terms of the strategic

objectives;

Ensure data integrity, which is consistent with the CMS monthly, quarterly and

annually;

Immediately upon being notified by the Investigator, notify the PH, the National

Spokesperson, the PM and the ED in writing of a high profile case, conviction or

arrest;

Ensure that the province conduct workload verification on a monthly basis;

Ensure compliance with the provisions of the IPID Firearm Control Standard Operating
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7.5.8

7.5.9

7.5.10

7.5.11

7.5.12

7.5.13

7.5.15

Procedure;

Ensure that the Commander of the member arrested is informed accordingly;

Ensure CMS is updated monthly and all relevant documents are uploaded on the

system where after closure of case can be initiated;

Forward to Executive Director for a decision, that could be investigated in terms of

Section 28 (1)(h) in the supplied format;

Ensure all identified high profile cases are investigated;

Ensure meetings with Provincial SAPS, MPS and Civilian Secretariat monthly to

discuss progress on recommendations made to SAPS by IPID;

Ensure compliance with the Criminal Law (Forensic Procedures) Amendment Act 37

of 2013 and its Regulations;

Lead and/or undertake investigations on high profile cases as directed by the PM

and/or ED.

7.6 Deputy Director Investigations (DDI)

The Deputy Director Investigations must, in addition to any duties imposed under

Section 24 of the IPID Act and such other duties as may be imposed in the

Regulations promulgated under that Act, must:

7.6.1

7.6.2

7.6.3

7.6.4

7.6.5

7.6.6

7.6.7

7.6.8

7.6.9

7.6.10

Ensure that cases are captured and allocated in line with the strategic objectives;

Ensure all active B/F dates are adhered to, determine.and record active B/F dates,

directives and investigative targets and ensure that the information is captured on the

CMS;

Ensure that prescribed registers are in place and kept up to date;

Lead and/or undertake investigations on high profile cases when such cases are

assigned to him/her as the Investigator;

Review case reports pertaining to investigations where Investigator providing such

report is directly reporting to DDI;

Ensure proper investigation of service delivery complaints lodged against the IPID;

Ensure, before the Provincial Management can close the case that the Investigator

has complied with all the administrative requirements and updated the CMS;

Ensure that every activity undertaken by the Supervisor and Investigator in the IPID

docket is entered in the Case Investigative Journal (CIJ);

Conduct workload verification on a monthly basis;

Ensure compliance with the provisions of the IPID Firearm Control Standard Operating
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7.6.11

7.6.12

7.6.13

7.6.14

7.6.15

7.6.16

7.6.17

7.6.18

7.6.19

7.6.20

Procedure;

Complete/ Close cases while acting as Provincial Management, in the absence of the

Provincial Management, notwithstanding the fact that a person might be closing/

completing a case that he/she supervised and ensure that the acting letter is attached;

Ensure that a case that was investigated by the person's Supervisor, while he/she is

acting as Provincial Management, is not completed/closed;

Whomever is acting as the DDI must ensure that an acting letter is attached in the

docket that were attended to by the acting DDI;

Ensure that a Recommendation Register, subject to the approval of the PH,

containing all cases referred to and acknowledged by SAPS or the Provincial

Commissioner's office is sent to IPID National Office weekly. Scanned copies of these

original recommendations must be scanned at a minimum of at least 200dpi.

Ensure that a Referral Register, subject to the approval of the PH, containing all

cases referred to and acknowledged by the NPA is sent to IPID National Office

weekly. Scanned copies of these recommendations are sent to IPID National Office

weekly. Scanned copies of these original recommendations must be scanned at a

minimum of at least 200dpi.

Meet with Provincial SAPS, MPS and Secretariat monthly to discuss progress on

recommendations made to SAPS by IPID;

Ensure CMS is updated monthly and all relevant documents are uploaded on the

system where after closure of a case can be initiated;

Conduct quality control before the case is closed;

Ensure that all Section 205 requests are submitted to the relevant service provider and

where applicable be registered on the service providers system to submit on behalf of

province.

Ensure the recommendation forwarded to the DPP/SAPS/MPS are followed up on, on

a monthly basis, and proof of correspondence is attached on the CMS;

7.7 Investigators

The Investigator must, in addition to any duties imposed under Section 24 of the IPID

Act and such other duties as may be imposed in the Regulations promulgated under

that Act:

7.7.1 Receive and screen a case/complaint;

7.7.2 Consult with the complainant/victim/referral authority (only walk-in, written, emailed or

faxed cases will be registered). Telephonically reported cases will only be registered if
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7.7.3

7.7.4

7.7.5

7.7.6

7.7.7

7.7.8

7.7.9

7.7.10

7.7.11

7.7.12

7.7.13

7.7.14

7.7.15

7.7.16

followed in writing;

Complete an IPID registration form, and ensure that the complainant/victim confirms

the correctness of the information and appends his/her signature/mark or thumb print;

Register the case on the CMS and upload the notification received from SAPS/MPS or

a signed IPID registration form, fax or email;

Acknowledge receipt of a case and issue an acknowledgement letter/SMS/e-mail to

complainant/victim/referral authority within 7 days of registration of the case;

Acknowledge receipt of a case and issue an acknowledgement letter/SMS/e-mail to

next of kin (if information available);

Receive a docket allocated for further investigations from the Supervisor or CIC;

Update the CMS, generate letters/SMS's/emails to the complainant/victim/next of

kin/referral authority and relevant stakeholders, indicating that he/she had been

assigned to investigate the case;

Conduct investigations and submit docket for inspection as directed in writing in the

CIJ;

Comply with brought forward dates as determined by the Supervisor/CIC;

Ensure CMS is updated monthly and all evidential documents in the docket are

uploaded at the Capture Incident Information (CM) stage, and submit the docket with

Recommendations/Referral Report to the Supervisor for a recommendation/review;

Send the Recommendations/Referral Report to SAPS/MPS/DPP for a decision on

disciplinary steps/possible prosecution of a member;

Follow-up on the recommendation forwarded to the DPP/MPS/SAPS, on a monthly

basis, and attach proof of correspondence on the CMS;

Update CMS and generate progress letters/SMS's/emails to the

complainant/victim/referral authority and relevant stakeholders; such progress should

be limited to the status of the investigation (investigation is pending/completed and

recommendations have been forwarded to the DPP/SAPS/MPS, the case is pending

in court and report on the court dates), the report should never contain the merits or

demerits of the case;

Feedback on active cases should be done at least every 30 days and feedback on

completed cases should be done at least every 90 days or when the status of the case

change, including but not limited to, when feedback is received pertaining to the

criminal case or disciplinary process;

Enter every activity undertaken in the case docket in the CIJ (manual entry in docket

and updates on CMS);
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7.7.17

7.7.18

7.7.19

7.7.20

7.7.21

7.7.22

7.7.23

7.7.24

Updated CMS monthly and upload all relevant documents on the system where after

closure of case can be initiated;

Before closure of the case a final correspondence must be sent to the

complainant/victim/ next of kin/ referral authority/ National Office and/or relevant

stakeholders detailing the outcome of the case within 10 days of outcome received

and must be recorded in the CIJ and CMS;

Immediately report to the Provincial Management any high profile case;

Comply with the provisions of the IPID Firearm Control Standard Operating Procedure;

Keep prescribed Standby Notification Reference Number register up to date;

Reporting any intention to arrest to the Provincial Management before effecting the

arrest;

Comply with the requirements and duties of the Criminal Law (Forensic Procedures)

Amendment Act, Act 37 of 2013 and its Regulations;

In case of the possibility of arrest an Investigator should preferably obtain a warrant of

arrest, in the event of an arrest without a warrant, the Investigator should consult with

the Provincial Management as well as Legal Services before affecting the arrest. In

high profile cases the ED and/or PM should always be consulted prior to the arrest;

7.8 Supervisor

The Supervisor must, in addition to any duties imposed under Section 24 of the IPID

Act and such other duties as may be imposed in the Regulations promulgated under

that Act:

7.8.1

7.8.2

7.8.3

7.8.4

7.8.5

7.8.6

7.8.7

7.8.8

Have the supervisory role over all responsibilities as outlined in the Investigator

section above;

Allocate dockets and give directives to the Investigator;

Determine and record B/F dates and ensure that B/F is adhered to in terms of both

active and PDM dockets;

Ensure that all investigation cases are inspected every 30 days;

Ensure that every activity undertaken by the Investigator in the IPID docket is entered

in the CIJ (manual entry in docket and updates on CMS);

Immediately report to the Provincial Management any high profile case, conviction and

arrest as well as any death of a suspect of a high profile case;

Check the reports and recommendations by the Investigator before submitting to the

Provincial Management through the CIC activity;

Ensure compliance with the provisions of the IPID Firearm Control Standard Operating
- - t V -
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7.8.9

7.8.10

7.8.11

7.8.12

7.8.13

7.8.14

7.8.15

Procedure;

Conduct workload verification on a monthly basis and compile a report;

Complete/Close cases while acting as Provincial Management notwithstanding the

fact that a person might be closing/completing a case that he/she supervised;

Ensure that a case that was investigated by the person's Supervisor, while he/she is

acting as Provincial Management, is not completed/closed;

Ensure that prescribed registers are in place and kept up to date;

Ensure CMS is updated monthly and all relevant documents are uploaded on the

system where after closure of case docket can be initiated;

Ensure provincial investigative staff is trained in terms of the legislation and relevant

Regulations of Act 37 of 2013;

Ensure the recommendation forwarded to the DPP/SAPS/MPS by subordinate are

followed up on, on a monthly basis, and proof of correspondence is attached on the

CMS;

7.9 Case Intake Committee (CIC)

The Case Intake Committee must, in addition to any duties imposed under Section

24 of the IPID Act, and such other duties as may be imposed in the Regulations

promulgated under that Act:

7.9.1

7.9.2

7.9.3

7.9.4

7.9.5

7.9.6

7.9.7

7.9.8

7.9.9

7.9.10

Receive new cases from Investigators/ Investigative support;

Ensure case is not a duplicate case;

Ensure that time and date received as per the stamp on the notification corresponds

with the data as captured on the CMS;

Discuss new cases to ensure that they are properly classified;

Give directives on what investigation must be conducted in terms of all Section 28(1)

cases;

The chairperson must ensure the directives are recorded in the CIJ and the CMS;

Allocate the docket to an Investigator;

Identify person who will supervise the Investigator for specific case and who will

review Reports (Recommendation Reports and Referral Reports);

Should ensure that the docket is allocated within the time specified and if not a reason

must be recorded in both the CIJ of the docket as well as on the CMS;

Be constituted by no less than three persons, (DDI, ASDI, PI and any available
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7.9.11

7.9.12

7.9.13

7.9.14

Investigator). In case of unavailability of personnel, the sitting by the PH or Dl or DDI

or ASDI or PI will constitute a valid sitting;

In the event a sitting constituted out of one person, that person cannot assign the

dockets to themselves;

Ensure that the written complaint and crime scene form (where applicable) is

uploaded;

Review all reports submitted by Investigator (by supervisor of said Investigator);

No minutes will be kept of the sitting.

8. GENERAL GUIDELINES AND PROCEDURES

8.1 General Guidelines for Filing Documents in a Case Docket

NO

8.1.1

8.1.2

8.1.3

8.1.4

8.1.5

GENERAL GUIDELINES

All evidential documents e.g. statements, technical reports etc. must be filed in the "A"

clip of the docket;

All correspondence (internal and external) e.g. Progress Reports, Referral Memorandum

to DPP and Acting letters, must be filed in the "B" clip of the docket; All non-criminal

investigative related documentation such as the complaints form, relevant

recommendation(s), feedback and outcome must be filed in the "B" clip of the docket.

Copies of counter claim dockets (against victim) to be filed under "A" clip where used for

evidentiary purposes of IPID investigation and under the "B" clip where just used for

reference purposes;

Investigative journals must be filed in the "C" clip of the docket; with the A1 statement

being at the bottom and all subsequent additions being added on top.

All documents must be numbered and filed in numerical order and recorded on the CIJ;

All documents must be uploaded on the CMS and the CMS must be updated monthly in

terms of uploads. For the purposes of uploading scanned documents, all scanned

documents must be scanned at least 200dpi.

8.2 General Guidelines Relating to IPID Communication

NO

8.2 1

GENERAL GUIDELINES

All communications must be generated outside the CMS as per the IPID
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Communication Template and uploaded onto the CMS via the relevant activity. For the

purposes of uploading scanned documents, all scanned documents must be scanned

at least 200dpi;

8.2.2 Registration: ——— ___ _ _ _ —

An Acknowledgement/ Referral letter must be generated and handed/ send it to the

complainant/ victim/ referral authority via the requested method, e.g. SMS/

email/fax/telephone facilities within 7 days after registration; (As per Regulation 3)

SAPS/MPS communication at this stage (i.e. who sent the complaint) will be limited to

acknowledgment of the complaint only but is not mandatory.

Acknowledgement/ Referral letter must also be generated to the complainant (non-

SAPS/MPS complainant), victim or next of kin informing them about the complaint

forwarded by SAPS/MPS and that IPID will be investigating and providing feedback on

the complaint received;

8.2.3 Whilst the Case is Under Active Investigation:

Progress notification must be sent to the complainant/ victim/ next of kin/ referral

authority and relevant stakeholders;

Progress notification should be forwarded regularly on the status of the case but

should not exceed 90 days; such progress should be limited to the status of the

investigation (investigation is pending/completed and the case has been

referred/recommendations have been forwarded to the DPP/SAPS, the case is

pending in court and report on the court dates), the report should never contain the

merits or demerits of the case;

Progress notifications for National Investigations and high profile investigations should

be forwarded monthly to National Office: attention Programme Manager, on the status

of the case until the case is completed; such progress should be limited to the

progress of the investigation;

In the event that the case was referred by the Minister, Member of Parliament or the

Presidency it should be regarded as a priority and should be dealt with by senior

members and progress should be provided within 2 weeks of registration to the

reporting member where after the normal reporting periods as per active and

completed investigations will be applicable;
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8.2.4

8.2.5

8.2.6

Whenever the Case Has Been Completed:

Progress notification to complainant/ victim/ next of kin/ referral authority/ National

Office and relevant stakeholders should be forwarded quarterly (90 days) or when

there is a change in the progress of the case;

Whenever the Case is Prepared/Ready for Closure:

Progress notification should be forwarded to complainant/ victim/ next of kin/referral

authority/ National Office and relevant stakeholders indicating that the case is to be

closed and also indicate the outcome of the investigation/ court process/ disciplinary

process;

Communication Received:

Communication that has a bearing in the investigation must be scanned and uploaded

onto the CMS and the original filed in the "B" clip of the docket;

8.3 General Guidelines Relating to Case Investigative Reports and Resulting

Recommendations and/or Referrals Leading to Completion as well as Closure

Reports

NO GENERAL GUIDELINES

8.3.1 All registered cases can only be completed if an case investigative report and

referrals/reports/recommendation(s) has been generated indicating what investigative

activities have been done in order to reach the completion stage;

Note that no recommendation or referral (excluding inquests) can be made

when the suspects are unknown. Where suspects are unknown after a thorough

investigation the case should be closed as "Undetected (Suspect cannot be

identified)"

Both positive and negative recommendations must be sent to the relevant stakeholder;

8.3.2 All case investigative report(s) and referrals/reports/recommendation(s) will be

generated outside the CMS and signed copies will be uploaded onto the system at the

appropriate activity;

The date that should be attached on the report when signed by respective IPID

officials designated on the referrals/reports/recommendation(s) is the date on which

the activity is completed on the CMS;
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8.3.3

8.3.4

8.3.5

All case investigative reports are internal reports and are not intended for distribution

to any outside stakeholder;

The case investigative report needs only to be signed by the Investigator as an

indication of the investigative activities undertook and the result of his/her

investigation.

Based on the case investigative report, the Investigator will request their Provincial

Management Group to approve/disapprove the referrals/reports/recommendationfs)

which can be made or should be generated;

All referrals/reports/recommendation(s) emanating from the case investigative

report(s) are external reports and are to be sent to stakeholders if applicable.

The referrals/recommendation(s) needs to be signed by the Investigator, and

Provincial Management in the case of a Provincial Investigation and by the

Investigator and the Programme Manager in the case of a National Investigation;

Closure reports are a culmination of the entire investigation process and needs to be

completed whenever the investigation has a criminal and/or departmental outcome.

This report is brief summary of the case and includes all outcomes and needs to be

completed before the case can be closed;

8.4 Procedure for the Registration of Cases

NO PROCEDURE

8.4.1 An Investigator or Investigative Support must immediately upon receipt of a case in

writing, screen the case to determine whether or not it falls within the mandate of the

IPID[Reg3(1)J;

A "case in writing" includes any formal communication from SAPS/MPS and includes a

"shooting report" as well as a signed "crime scene report".

All written complaints must be stamped with a receipt date and time. In the event that

the written complaint is received outside normal working hours, the first available

working day date will be regarded as the date of receipt and the case will be registered
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8.4.2

8.4.3

8.4.4

8.4.5

8.4.6

and allocated as per normal registration procedures (case registered and allocated

within timeframes);

A written complaint must be uploaded onto the CMS as well as the crime scene form

(where applicable/available). For the purposes of uploading scanned documents, all

scanned documents must be scanned at least 200dpi;

If the case falls within the mandate of the IPID, the Investigator/ Investigative

Support must record the case on the CMS;

If a case falls outside the mandate of the IPID, the Investigator/ Investigative support

must record it in the CMS as an Outside Mandate case and refer it to the CIC for

confirmation;

In the event that the CIC confirms it as an Outside Mandate matter, a referral letter

must be drafted to the sender of the complaint and a copy uploaded unto the CMS;

* Refer to definition of cases deemed to be Outside mandate.

The classification is provisionally confirmed by the CIC; the CIC and must also update

the allocation details on the CMS by identifying who the Investigator responsible will

be as well as the relevant Supervisor;

The CIC must also give provisional directives to the investigating officer and also

indicate the next date the docket must be submitted for inspection to the Supervisor

(Brought Forward);

The CIC must ensure that the written complaint as well as the crime scene form

(where applicable) is uploaded onto the CMS and filed in the docket.

The CIC must also confirm that the complaint details including date and time received

was captured correctly on the CMS.

The identified Investigator to whom the case is allocated must generate and print the

acknowledgement letter and send it to the complainant/victim/referral authority via the

requested method, e.g. SMS/email/ fax facilities or telephonically and thereafter record

it on the CIJ;

Deviation to the Abovementioned Process:

Section 28(1Va) Matters:

Where a complaint is made but no docket has been opened, IPID may continue with a

preliminary investigation based on the written complaint received.
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Upon obtaining sufficient information, IPID should engage the NPA for a decision as to

open a criminal case or not as well as possible criminal prosecution.

If the complainant is not interested in opening a criminal case after engagements the

case should be closed as Undetected/Complainant Uncooperative.

Section 28(1 )(h) Matters:

Upon the registration of a matter that could fall within Section 28(1 )(h), the

confirmation of the classification of the case as indicated as per point 8.4.4 above shall

be amended in terms of the following procedure:

After the CIC has provisionally confirmed and allocated the case, the case will be

routed to the Provincial Management to write a memo, as per the supplied template,

addressed to the Executive Director via the Programme Manager outlining the merits

of the case and recommendation if the case should be investigated by IPID or not. All

information available supporting the provinces recommendation must be attached;

This memo must be scanned and attached and upon submission of the activity will be

sent to the Programme Manager, who will discuss with the Executive Director and

complete the activity with the Executive Directors decision, which will be completed on

the template provided;

Upon approval the case will be routed back to the Investigator as identified by the CIC

to continue with the investigation. If the request is declined, the case will route back to

the identified Investigator with an instruction to complete a case investigative report

and request to complete the investigation in terms of a General Completion and refer

to relevant stakeholder.

The decision of the Executive Director is final and no province is allowed to act

contrary to the Executive Directors decision;

Where any matter is referred directly to the office of the Executive Director, the matter

will be referred to the relevant Provincial Office and the abovementioned process must

be followed. The date the province receives the matter from the Office of the Executive

Director shall be regarded as "the date received" for registration purposes.
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Service delivery complaints must be dealt with in line with the definition 5.71. Where

the complainant has not exhausted all internal SAPS/MPS mechanisms the case must

be registered and regarded as outside mandate even when it was referred to the

province from the office of the Executive Director. Should the Executive Director

decide that the matter should be investigated, he/she would direct so at the time of

referral of the matter to the provincial office.

Pre-approval must be submitted along with document to Programme Manager who will

approve based on the decision by the ED.

Section 28(2) Matters:

Upon identification of a case of possible systemic corruption, where the case has not

been registered on the CMS, obtain written approval from the Programme Manager for

permission to register such a case;

This is done by means of a memorandum drafted to the Programme Manager with a

brief discussion of the merits leading to the request and estimated timelines relating to

the investigation;

Upon receipt of such a request, the Programme Manager will grant/ decline the

request;

In the event that the request is approved, the said case can be registered as a Section

28(2) matter with the approval letter granting the registration is to be uploaded as the

"complaint" on the CMS. For the purposes of uploading scanned documents, all

scanned documents must be scanned at least 200dpi;

In the event approval is not granted, the case may not be registered as a Section 28(2)

matter and must be dealt with as per the instruction of the Programme Manager. The

date the feedback is received from the Programme Manager should be regarded by

the province as the "date received";
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8.5. Procedure for the Investigation of a Case

Note that the following generic principles will be applicable to all cases investigated

as indicated in the IPID Regulations:

Regulation

3

4

5

6

7

Deals With:

Receiving, registering,

referral and disposal of

complaints

Deaths in custody or as a

result of SAPS/MPS action

Investigation of criminal

matters

Investigation of discharge of

official firearms

Investigation of referred

matters

Focuses On:

Communication after registration - Acknowledgement

and referral must be done within 7 days

Reg. 4(3) - Investigation at scene

Reg. 4(4) - Possible arrest of member at scene

Reg. 4(6) - Complete investigation within 90 days or

give reasons

Reg. 4(8) & (9)- Late notifications by SAPS/MPS in

terms of death related cases

Reg. 5(2)(a & b) read with 5(3)(e) - Duties in terms of

rape related cases

Reg. 5(2)(d) read with 5(3)(f) - Duties in terms of

corruption cases

Reg. 5(2)(c) read with 5(3)(g) - Duties in terms of

torture related cases

Reg. 6(3) - Must conduct prelim investigation, not

exceeding 30 days, to establish if full investigation is

warranted

Reg. 6(4) - Duties in terms of discharge complaint

investigation

Reg. 6(5) - Complete investigation within 90 days or

give reasons

Reg. 7(3)(c) - Matters not dealt with in terms of Reg.

4 or 5 - Executive Director or Provincial Head can

give directions as to investigations.
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8.6 Notifications to IPID

NO

8.6.1

8.6.2

PROCEDURE

An Investigator on standby/ call (being automatically authorised to attend crime

scenes) must immediately upon receiving a telephonic notification of a death or any

relevant crime scene, notify the Provincial Management and attend the crime scene as

soon as it is practicably possible to do so;

The said member must record the Standby Notification Reference Number given to

the reporting member;

In the event that a crime scene cannot be attended, permission for the non-

attendance of the crime scene must be obtained from the Provincial

Management and reasons must be noted in the CIJ as well as the on CMS;

Obtain and record all relevant information regarding the location of the crime scene,

the time that the notification was made, the SAPS/MPS member reporting the incident

on applicable IPID crime scene form;

8.7 Arrival at the Crime Scene and Cooperation with SAPS/MPS Member in Charge

of Crime Scene Read with Regulation 8

NO

8.7.1

8.7.2

8.7.3

8.7.4

8.7.5

8.7.6

8.7.7

PROCEDURE

In the event that the crime scene will be attended, advise the SAPS/MPS member in

charge, to preserve the crime scene and to keep it intact until the IPID Investigator on

standby/call, arrives at the crime scene;

Introduce himself/herself by production of a valid IPID appointment certificate to the

SAPS/MPS member in charge of the crime scene and take over the scene;

Receive a briefing on what transpired at the crime scene from SAPS/MPS;

Record observations made at the scene;

Record the particulars of victim(s);

Ensure that all vital clues and forensic evidence have been marked and photographed

in their original position by the Local Criminal Record Centre (LCRC);

Collect or ensure the collection of exhibits from the crime scene for processing by the
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8.7.8

8.7.9

8.7.10

8.7.11

Forensic Science Laboratory (FSL); ensure that the evidence is placed in and sealed

in a designated evidence bag and that the serial number is recorded in full in the IPID

form; ensure that the exhibits are booked in with the SAP 13 at the Police Station

within that jurisdiction;

The Investigator must submit a detailed statement mentioning that the exhibits were

handed to the FSL or LCRC member intact in a sealed bag. The statement must be

attached in "A" clip of the docket.

During Investigations the Investigator must obtain a detailed statement of the FSL or

LCRC member to whom the evidence was handed, (for the purpose of chain

statement);

Identify all witnesses to the crime and obtain their particulars for interview as soon as it

is practically possible;

Obtain particulars of the members involved for future interviews;

Complete the applicable sections on the IPID crime scene form, with all the required

crime scene information (This includes obtaining the signature of the SAPS member in

charge at the scene);

8.8 Post-Scene Investigation

NO

8.8.1

8.8.2

8.8.3

8.8.4

8.8.5

8.8.6

PROCEDURE

Ensure that the exhibits (obtained by IPID Investigator) are booked in the SAP 13

and booked out before it is sent to the Forensic Science Laboratory (FSL) for

processing within 72 hours;

Where IPID is investigating any firearm-related offence (Deaths or Complaints of

Discharges), obtain the relevant permit allowing the SAPS/MPS member(s) involved

to handle and use the firearm in question as well as a report relating to when last the

said member was practically trained and evaluated/tested for the handle and use of

the said firearm;

Upon receiving exhibits back from the FSL, the exhibits need to be returned to the

Police Station for it to be booked back into the SAP 13;

Visit all the identified witnesses to conduct interviews and obtain statements;

Establish the identity of the person who allegedly committed the offence and obtain a

warning statement;

In case of a death-related scene, visit the next of kin (where possible) to notify them
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8.8.7

8.8.8

of the incident and your role as an IPID Investigator; and interview them to obtain any

information that may assist in the investigation (Within 24 hours of positive

identification of deceased person);

Once case has been registered on the CMS, confirmed and allocated, the member

who attended the scene (and completed the IPID form) must scan and upload the

crime scene form at the applicable location on the CMS. For the purposes of

uploading scanned documents, all scanned documents must be scanned at least

200dpi.

In the event that the document still has outstanding information that needs to be

captured, it should be completed during the investigation and a completed document

must be scanned and uploaded;

Where a crime scene needs to be reconstructed, permission should be obtained from

Provincial Management so as to justify the costs.

8.9 Post Mortem

NO

8.9.1

8.9.2

8.9.3

8.9.4

8.9.5

8.9.6

PROCEDURE

Attend Post Mortem on the date, time and place identified for purposes of observing

the conducting of the post mortem; in the event the post mortem cannot be attended

an entry must be made on the CIJ and the CMS as to why the post mortem could not

be attended and the Provincial Management must be informed;

Advise the pathologist of any investigations you would like to concentrate on;

Ensure the LCRC is present at the Post Mortem and that photos of the Post Mortem is

taken (if required);

Ensure that all vital clues and forensic evidence have been marked and photographed

in their original position by the LCRC;

Inform the pathologist of observations made at the crime scene and in the event of any

inconsistencies with their (pathologists) findings or, where there is disagreement with

the Pathologist report, this should be brought under the attention of the Investigators'

Supervisor;

The IPID members' attendance of the Post Mortem must be verified by any person at

the venue where the Post Mortem took place by means of such person's name and

signature on the relevant form.
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8.10 Further Investigation: Active Investigations

NO

8.10.1

8.10.2

8.10.3

8.10.4

8.10.5

PROCEDURE

Upon receipt of the docket, assess evidence contained in the docket, conduct

outstanding investigations as per directive(s);

Where resources are utilised from multiple offices, such as in a National Level

Investigation, the jurisdiction will remain within the province where the matter arose,

but custodianship and supervision will reside with the Programme Manager:

Investigations who will establish Task Teams and Terms of Reference as well as

reporting structure if required;

All dockets should be inspected as per the B/F indicated by the Supervisor. Upon

inspection of the docket, the inspecting official must evaluate the compliance with the

instruction issued and give guidance to the Investigator as to outstanding aspects.

Generic instructions such as:

i. "Docket perused"

ii. "Docket seen"

iii. "Continue with investigation"

iv. "Obtain outstanding statements"

should not be used;

Update the CMS and upload all evidence collected in the docket. For the purposes of

uploading scanned documents, all scanned documents must be scanned at least

200dpi;

Confirmation as to the completeness of information on system must be verified every

with every B/F;

Compile a case investigative report indicating what has been done relating to the

investigation;

Forward the report to Provincial Management (through CIC activity) and suggest what

method of completion would be recommended relating to methods mentioned below.

Provincial Management will make a determination on the CMS as to which reports

should be generated based on the case investigative report submitted.
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1. Decision-Ready Investigation (Criminal Referral)

2. Decision-Ready Investigation (Departmental Recommendation)

3. Decision-Ready Investigation (Policy Recommendation)

4. Decision-Ready Investigation (General Recommendation)

5. Duplicate

The Investigator who dealt with the investigation also indicates if the case needs to be

reclassified or if the original classification is still applicable;

If the classification is to be changed - a short reason should indicate the reason for

the change;

Only one request to make a change of classification will be allowed and that the

change request be limited to the Criminal Referral leg or the highest in terms of the

completion "hierarchy";

There will be a hierarchy in terms of which cases will be deemed "decision ready" and

will be:

1. Decision-Ready Investigation (Criminal Referral)

2. Decision-Ready Investigation (Departmental Recommendation)

3. Decision-Ready Investigation (Policy Recommendation)

4. Decision-Ready Investigation (General Recommendation)

5. Duplicate

These types of reports should be seen in a hierarchical form meaning that the highest

form of report will be the report that changes the status.

A Criminal Referral report that is approved will change the case status from "Active" to

"Decision-Ready";

A Departmental Recommendation report that is approved and referred will not change

the case status from "Active" to "Decision-Ready". The status will remain "Active" until

such time a Criminal Referral is approved (if able to generate such a report based on

recommendation as to completion method given to Provincial Management and

approved by Provincial Management);
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8.10.6

8.10.7

8.10.8

A Policy Recommendation report that is approved and referred will not change the

case status from "Active" to "Decision-Ready". The status will remain "Active" until

such time a determination is made that a Criminal Referral or Departmental

Recommendation is approved (if able to generate such a report based on

recommendation as to completion method given to Provincial Management and

approved by Provincial Management);

A General Recommendation report that is approved will change the case status from

"Active" to "Decision-Ready" and there will be no need to indicate that no Criminal

Referral can be made;

Note:

Any unnatural death must still be referred to the DPP for a decision unless it was

found that there was no SAPS/MPS involvement in which case the case can be

completed with the above-mentioned process and the case be referred back to SAPS

for further investigation.

Where a rape in police custody is being investigated [Section 28(1 )(e)], and it is found

that the suspect is not a SAPS/MPS member, the Investigator should still ascertain the

reason(s) that could have contributed to the rape in custody and make the appropriate

recommendation by making copies of the SAPS docket and continuing with their

investigation focussing on the departmental aspects;

The Referral/Recommendation report is sent to a Supervisor for review and electronic

approval of report as well as the final post investigation classification. The supervisor

completes the "Quality Control Form/Docket Checklist" and verifies that the

investigation complies with a quality investigation;

Refer to the Provincial Management to approve investigation and as well as the final

post investigation classification. The Provincial Management verifies the "Quality

Control Form/Docket Checklist" and confirms that the investigation complies with a

quality investigation;

Upon approval of relevant report by the Provincial Management:

The Investigator must forward and obtain acknowledgement of receipt of the referral/

recommendation to the relevant stakeholder within 30 days which includes weekends

and public holidays. This includes cases that are closed based on policy and general

completion as per the template provided.
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The referral/ recommendation as well as the acknowledgement must be scanned and

forwarded to relevant section monitoring compliance on a weekly basis with a last

date of stakeholder acknowledgement suggested being the 25th of each month (for

practicality purposes). All referrals/ recommendations that has been sent and

acknowledged must be received by the monitoring section by the 1st day of the month.

Thus everything sent to the monitoring section by the 1st day of the month will be

acknowledged by the stakeholder within the same month of reporting forwarded it to

National Office.

This includes the relevant register indicating that what has been submitted. The

scanned recommendations and register must correlate in terms of documents

submitted and acknowledged.

These electronic scans to National Office must be of an acceptable quality as to be

able to verify details required such as date stamp details, signatures, dates on reports

and should be at minimum scan quality of 200dpi;

Where a case was completed by means of Policy Ready or General Completion

(where no criminal referral or departmental recommendations were made): - once the

stakeholder to whom the report was sent to has acknowledged the report, upload the

acknowledgement and prepare the case for closure;

8.10.9 In the event that the SAPS/MPS member is arrested at the scene and the member(s)

appears before court, it will be recorded as such on the CMS during registration and

when confirmed by the CIC and the case will be deemed Decision Ready Investigation

(Criminal Referral);

All instructions and court dates will be recorded and the PDM process discussed

below will be applicable;

8.10.10 Deviation to the Abovementioned Process:

Section 28(1 Kc) Matters:

All Section 28(1 )(c) matters must have a prelim investigation, which may not exceed

30 days, in order to establish if the matter warrants a full investigation as per

Regulation 6(3);
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The prelim investigation and case investigative report can be used to complete the

case if the case is to be completed under General Completion but if the matter is to be

completed by means of a full investigation, the relevant report/ recommendation must

be drafted;

National Level Investigations;

When cases are investigated at a National Level, the following shall apply:

The task team leader (person to whom the docket/ case is allocated) needs to ensure

that the information gathered during the investigation is uploaded onto the CMS;

Where the investigation is of a National Level, the reporting route in order to obtain

completion will be:

• Investigator

• Identified supervisor as per instruction (Supervisor review approve)

• Programme Manager (Management review approve)

8.10.11 Where a suspect received a criminal conviction that will lead to their dismissal (direct

imprisonment) from SAPS/MPS but their departmental sanction was not a dismissal

sanction, IPID must inform the SAPS/MPS about the criminal sanction.

8.10.12 Where IPID is not in agreement with the departmental sanction, based on the

seriousness of the charge, IPID should request SAPS/MPS to send the departmental

case for review.

On receipt of a departmental outcome, the Provincial Management must indicate on

said feedback if they are satisfied with the outcome/sanction prior to sending it

scanned copy to National Office (applicable monitoring section).

8.11 Further Investigation: PDM Cases:

Once the referral/recommendation has been sent to the relevant stakeholder (NPA, SAPS or

MPS) the following process will apply:
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NO

8.11.1

8.11.2

PROCEDURE

Criminal PDM Process:

i.

ii.

Hi.

iv.

V.

vi.

vii.

viii.

Upon receipt of the feedback of the referral to the NPA, update the CMS and

attend to any outstanding enquiries and/or directives;

All queries and B/F's given by the NPA should be recorded on the CMS (also

refer to 8.10.3 above);

All dockets where the NPA has given a B/F must be submitted to the Provincial

Management group and/or Supervisor five (5) days before the docket must be

submitted to the NPA for inspection and compliance with the NPA directives.

Upon receipt of the decision for the NPA, the CMS should be updated and

based on the decision the case will be regarded as ready for court, or ready for

disposal/closure if applicable;

Once the case has been to court and is on the court roll, update the CMS with

appearance dates and every subsequent appearance date until such time the

case is concluded in court;

Upon receipt of an outcome after the case had gone to court, update the CMS

with the outcome within fourteen (14) days after receiving the outcome, draft a

closure report and refer the case to the Provincial Management for closure;

In the event that a warrant is issued, the case can be closed after six (6)

months of the date of issue using "warrant issued" as closure reason on

criminal outcome;

In the event that the warrant is executed after the case has been closed, the

case can be reopened and the case will continue as per the original process

flow on the CMS;

Departmental PDM Process:

i.

ii.

Upon receipt of the feedback of the recommendation, update the CMS;

Upon receipt of an outcome after the case had been through the disciplinary

process, update the CMS with the outcome within fourteen (14) days after
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receiving the outcome.

8.12 Special Attention Relating to each Case Classification:

Deaths in Custody or As a Result of Police Action:

Section 28(1)(a) or (b) of Act Read with Regulation 4 and 8

• Recording notifications

• Attending scenes

• Safety on scene

• LCRC

• Firearm proficiency of SAPS/MPS members

• Evidence collected and recorded in CIJ

• Attending post mortem

. LCRC

• Evidence collected and recorded in CIJ

• Communication with stakeholders

o 7 days after registration

o 90 days whilst investigation on-going

o 90 days after case status has changed to decision ready

• Completion and uploading of relevant IPID forms

Complaints of a Discharge of an Official Firearm:

Section 28(1)(c) of Act Read with Regulation 6

• Determine if IPID has been provided with a complaint of a discharge or a

notification of a discharge?

• Firearm proficiency of SAPS/MPS member(s)

• Prelim report as to investigation and does it merit a full investigation.

Complaints Relating to any Rape Matter:

Section 28(1)(d)-(e) of Act Read with Regulation 5

• Medical practitioner

• J88 and sexual assault kit

• Evidence collected and recorded in CIJ
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• Statement of person to which rape was first reported to

• Compliance with Criminal Law (Forensic Procedures) Amendment Act 37 of

2013 and its Regulations

Complaints Relating to any Assault/Torture Matter:

Section 28(1)(f) of Act Read with Regulation 5

Preserve crime scene if possible and attend scene

• Medical practitioner - J88

• Blood samples (where applicable) - Torture-related cases

• Evidence collected and recorded in CIJ

Complaints Relating to any Corruption Matter:

Section 28(1 )(g) of Act Read with Regulation 5:

• Above R 100 000 ensure compliance with Section 34(1) and 34(3)(a) of the

Prevention and Combating of Corrupt Activities Act.

8.13 Procedure for the Investigation of Section 28(2) Cases Where the Case has

Initially Been Registered under Another Classification

NO

8.13.1

8.13.2

8.13.3

8.13.4

8.13.5

PROCEDURE

Upon identification of a case of possible systemic corruption where the case was not

registered as a systemic corruption case, write a report and submit said report as per

the CMS activity requesting that the case be re-classified as a systemic corruption

investigation upon completion of the investigation. The request along with the signed

and scanned report is forwarded to the Programme Manager;

If approval is granted by the Programme Manager, the response is forwarded and

acknowledged to the respective province. The case can then be completed as a

systemic corruption investigation (through reclassification) once the case is ready to

be completed;

No case can be re-classified at completion as a Section 28(2) matter without approval

of such change by the Programme Manager;

Irrespective if the case has already been registered or not and approval is not granted

continue with the case as directed by National Office;

Where no docket is opened, ensure that the case docket is opened if applicable;

Follow Further Investigation: Active Investigations process, as indicated as per par
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8.10 above, in terms of completion the case.

8.14 Procedures Relating to Identification Parades, Taking of Affidavits, Giving

Evidence, Production of Documents and Submission of Information and

Cooperation by Police

NO

8.14.1

8.14.2

8.14.3

PROCEDURE

This is to be dealt with in terms of Regulation 9;

The procedures relating to the arrangement and holding of identification parades, the

taking of affidavits or the production of documents in the possession or under control

of the SAPS or MPS which have a bearing on the matter being investigated and the

submission of any other information or documentation required for investigation

purposes must be conducted in accordance with the relevant procedures applicable to

members of the SAPS/MPS;

A member of IPID may require written reasons for failure by a member of SAPS/MPS

to comply with the above-mentioned request for cooperation and may make

recommendations to the Executive Director or relevant Provincial Head regarding

disciplinary measures to be taken against the said, offending member.

8.15 Procedure for Electronic Archiving of Investigative Documentation at Closure

of the Case

8.15.1

8.15.2

PROCEDURE FOR ARCHIVING OF DOCKETS

At the time the case is ready for closure, investigative support must conduct a docket

vs CMS comparison to establish if the entire case is uploaded onto the CMS and give

feedback to the I/O if anything is outstanding;

Provincial Management must confirm that the entire content of the docket has been

uploaded unto the CMS by means of a journal entry before the docket can be returned

to SAPS;
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8.16 Procedure for Obtaining and Returning SAPS Dockets

8.16.1

8.16.2

8.16.3

8.16.4

8.16.5

8.16.6

8.16.7

8.16.8

8.16.9

8.16.10

PROCEDURE FOR OBTAINING SAPS DOCKETS

Request docket from the Provincial/ Station/ Branch Commander;

Ensure that the Provincial/ Station/ Branch Commander transfers the docket on the

CAS system and records on the register in accordance with the provision of the SAPS

Standing Operating Procedure (SOP) dated 20/11/2007;

Make an OB Entry to confirm receipt of docket from the station and member

concerned;

Record the transaction on the IPID manual docket register;

On arrival at the office ensure that the information CMS is updated;

PROCEDURE FOR RETURNING SAPS DOCKETS

Before any docket can be returned, it must be confirmed that the entire content of the

docket has been uploaded unto the CMS as per 18.5.2 above;

When returning the docket ensure that the Provincial/ Station/ Branch Commander

transfers the docket on the CAS system and records in the register in accordance with

the provisions of the SAPS Standing Operating Procedure (SOP) dated 20/11/2007;

Make an OB Entry to confirm return of the docket to the station and member

concerned; or when the docket is returned to SAPS (other than at the station), written

proof should be obtained;

Record the transaction on the IPID manual docket register;

On arrival at the office ensure that the information CMS is updated;

Any other provincial arrangements may be made as to the logistical arrangements

regarding obtaining and returning of dockets as the case may be. These arrangements

should be documented and signed by the relevant Provincial Head and SAPS/MPS

counterpart.

8.17 Arrests by IPID (Read with ED Directive 10 of 2014)

NO PROCEDURE

8.17.1 In case of the possibility of arrest an Investigator should preferably obtain a

warrant of arrest, in the event of an arrest without a warrant, the Investigator

must consult with the Provincial Management before affecting the arrest. In the
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event that the Provincial Management is unsure as to arrest, Legal Services must

be consulted;

In high profile cases the ED, Programme Manager and Provincial Management

should always be consulted and informed prior to the arrest;

8.17.2 The EH of MPS, the Station Commander as well as the Provincial Commissioner

of SAPS must be informed within 24 hours after the arrest has been effected;

8.18 DNA - Forensic Samples

NO

8.18.1

8.18.2

8.18.3

8.18.4

PROCEDURE

In any case where any "buccal sample" may be required, only IPID officials

authorised to do so in terms of the Criminal Law (Forensic Procedures)

Amendment Act 37 of 2013 and its Regulations may take the samples;

Where IPID officials are not allowed to take said (DNA related) sample, he/she

should ensure that the sample(s) are taken by an qualified medical practitioner as

indicated in the said Act;

Once samples are collected ensure delivery of the samples to the relevant

laboratory for analysis of same;

Record all activities undertaken and results on CMS.

8.19 Conflict of Interest

NO

8.19.1

8.19.2

8.19.3

8,19.4

8.19.5

PROCEDURE

In the case where the Investigator has an actual or perceived conflict of interest

in the case that they are investigating, the Conflict of Interest form must be

completed;

Upon completion of the said form, it must be escalated to the Investigator's

immediate Supervisor for an evaluation;

The matter must be referred to the Director Investigations for final decision;

Whilst the declaration is under consideration, the effected Investigator may not

continue with the investigation in question and should hand in all relevant case

material to their Supervisor;

In the event it is found that there is a conflict of interest, the case will be re-

allocated to an Investigator who is not conflicted;
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8.19.6 All applications, communication and decisions relating to the conflict of interest

declaration will be done in writing.

8.20 Investigators' Security

NO

8.20.1

8.20.2

8.20.3

8.20.4

8.20.5

PROCEDURE

In the case where the Investigator is threatened in any way during the execution

of their duties, the following steps must be taken:

The affected/threatened Investigator immediately reports the incident/threat to

their Provincial Management;

The day following the threat, the effected member will draft a

report/memorandum to the said Provincial Management who in turn will escalate

it matter to the Programme Manager;

The Programme Manager will after consultation, respond to the Provincial

Management and indicate the most appropriate way to proceed in the regard;

Possible responses to the threat could include (but is not limited to):

i. Activation of NSIT members to assist with investigation of threat and

protection of the Investigator;

ii. Instructions to open criminal dockets ;

iii. Instructions that case(s) should be handed over to another Investigator

within the province;

iv. Instructions that case(s) should be handed over to the provincial NSIT

Investigator within the province.

9. REGULATIONS

This SOP should be read together with the Regulations promulgated under Section

34(1) of the Independent Police Investigative Directorate Act 1 of 2011.

10. DELEGATION

45

10.1 Provincial Heads and Director Investigations should under no circumstances

delegate their functions, in terms of this SOP, on a permanent basis to

another member of his/her staff.
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10.2 The Executive Director delegates authority to the Provincial Head/Director

Investigation relating to matters of conflict of interest.

11. PENAL PROVISION

Failure to comply with any provision of this SOP amounts to misconduct and shall be

dealt with in terms of the disciplinary code of conduct of the Public Service.

12. REVISION

This SOP shall be revised as and when a need arises. When there is revision or

amendment to the SOP - only the effected part/paragraph will be amended and

communication will be sent to the Provincial Management with instructions as to the

dissemination of information and the date as from which the change will take effect.

13. LIST OF ATTACHED ANNEXURES

13.1 Acknowledgement communication;
13.2 Progress communication;
13.3 Closure communication;
13.4 Section 28(1)(h) memo template;
13.5 Crime scene report;
13.6 Preliminary report template;
13.7 Case Investigative Report template;
13.8 Departmental Recommendation template;
13.9 Criminal Referral template;
13.10 Declaration of interest template;
13.11 Manual registration/complaints register;
13.12 Closure report template;
13.13 Archiving template;
13.14 Standby Notification Reference Number register;
13.15 Quality Control Form/Docket Checklist;
13.16 Docket movement register;
13.17 Brought Forward register;
13.18 General Completion Recommendation template;
13.19 General Recommendation template;
13.20 Policy Recommendation template;
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Robert John McBride

Date of Birth 6, July 1963

ID Number: 630706 5082 08 6
Cell: 082 469 3937

Email: rimcbride63@grnail.corn

QUALIFICATIONS

BA International Politics
UNISA-2002

B.Tech Degree in Policing (Honours)
Tshwane University of Technology - 2007

Diploma in Foreign Relations
Institute of Diplomacy and Foreign Relations Kuala Lumpur, Malaysia
June - November 1993

Attachment to Norwegian Department of Foreign Affairs
November 1993

Diplomatic Training
Foreign Service Institute of the Department of Foreign Affairs, South Africa
(DIRCO)
1995-1996

Training in Diplomatic Relations and Management, Foreign Service
Institute, India
1996

Curriculum Vitae: Mr. RJ McBride
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EMPLOYMENT HISTORY

Co-ordinator- ANC Peace Desk PWV Region (Gauteng)
1992-1994

Member of Provincial Legislature (ANC), Gauteng Province
April 1994-May 1995

Member of Parliament (ANC), National Assembly
June 1995

Appointed to Head DIA Committee tasked with negotiating and co-
ordinating the integration of the ANC's overseas-trained officials into the
Department of Foreign Affairs (DIRCO)
June 1995-October 1995

Appointed as a Deputy Director: Foreign Service, in the Department of
Foreign Affairs, Pretoria (DIRCO)
Nov 1995

Director: South East Asia
Director: Operational Services
1 August 1997-1 August 2001

Head Consular and Agency Services,
1 August 2001 - Nov 2003

Chief of Police, Ekurhuleni Metropolitan Municipality
2003-2008

Executive Director (Director-General), Independent Police Investigative
Directorate
2014-To present

J y Curriculum Vitae: Mr. RJ McBride
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APPOINTMENTS

Appointed to the National Intelligence Estimates Board (NIEB)
1997-1998

Appointed to the Immigration Advisory Board
2001-2002

OTHER RELEVANT COURSES

Negotiations, Mediation, Arbitration and Conflict Resolution: IDASA,
ACCORD and the Wits/Vaal Peace Secretariat
1993

Course on Project Management: Wits Business School, South Africa
2002

Korea-African Partnership Course in Korea (KOICA Programme)
May 2002

Economic Literacy Workshop, University of Pretoria
Oct2002

Finance for non-financial Managers, ExecuPrime Training
Sept 2003

Performance Management, DFA Human Resource Development
Sept 2003

Targeted Selection Training, Deloitte&Touche
Sept 2003

Management and Leadership Training, SAPS
July 2006

Curriculum Vitae: Mr. RJ McBride
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PEACE PROCESSES

East Rand/ Katorus Peace Process, 1993

Irish Peace Process, 1994

East Timor, 1996

Spanish / Basque Peace Process, 2004

MEDALS / AWARDS

Service Medal in MK, Minister of Defence, 1997

South African Operational Medal for Operational Services rendered within
the borders of the Republic of South Africa, Minister of Defence, 2004

Operational Medal for Southern Africa for Operational Services rendered
beyond the borders of the Republic of South Africa, Minister of Defence,
2004

Merit Medal in Bronze for service of a high order and devotion to duty in
Utnkhonto We Sizwe, Minister of Defence, 2006

Merit Medal in Silver for exceptionally meritorious service and particular
devotion to duty in Umkhonto We Sizwe, Minister of Defence, 2006

Conspicuous Leadership Star for conspicuous conduct and exceptional
combat leadership whilst serving in Umkhonto We Sizwe, Minister of
Defence, 2006

Citation of Honour- Benoni Centenary Association, 2007

Award for Courage and Integrity, the Ahmed Kathrada Foundation,
23 September 2018

Curriculum Vilae: Mr. RJ McBride
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REFERENCES

Cyril Ramaphosa

Moe Shaik

Patrick Flusk

Duma Nkosi

General (rtd) Aboobaker Ismail

§\ Curriculum Vitae: Mr. RJ McBride
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG PROVINCIAL DIVISION, PRETORIA

In the matter between:

THE INDEPENDENT POLICE INVESTIGATI
DIRECTORATE

ROBERT MCBRIDE

and

First Applicant

Second Applicant

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

NOTICE OF MOTION

PART A

KINDLY TAKE NOTICE that the Applicants intend to make application to this

Honourable Court on 13 March 2015 at 10h00 or as soon thereafter as

counsel may be heard for an order in the following terms:

1. Dispensing with the forms and service and ordinary time periods

provided in the rules and disposing of Part A of this application as one

of urgency in terms of Rule 6(12).

2. Pending the final determination of the application in terms of Part B

below:
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2.1. Interdicting and restraining the First Respondent from

suspending the Second Applicant from his position as the

Executive Director of the Independent Police Investigative

Directorate.

2.2. Directing the First Respondent to pay the Applicants' costs,

including the costs of two counsel.

2.3. Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of ROBERT

MCBRIDE will be used in support of Part A of this application.

TAKE NOTICE FURTHER that the Applicants have appointed the offices of

ADAMS & ADAMS ATTORNEYS as set out below as the address at which it

will accept service of all process in these proceedings.

TAKE NOTICE FURTHER that if you intend opposing Part A of this

application, you are required:

(a) to notify Applicants' attorney in writing (and by e-mail at

iac.marais@adamsadams.com) on or before 09h00 on 13 March 2015

that you intend opposing;

(b) to appoint in such notification an address referred to in rule 6(5)(b) at

which you will accept notice and service of all documents in these

proceedings;

(c) to file your answering affidavits, if any, in respect of your opposition to

Part A of this application, on or before 09h00 on 13 March 2015.
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3.

Kindly set the matter down for hearing accordingly.

PARTB

KINDLY TAKE NOTICE that the Applicants intend to make application to this

Honourable Court on a date to be determined by the Registrar for an order in

the following terms:

1. It is declared that the decision of the First Respondent (the Minister of

Police) to initiate a process to suspend the Second Applicant from his

position as Executive Director of the First Applicant (the Independent

Police Investigative Directorate) is unlawful and invalid and the decision

is set aside.

2. It is declared that the following provisions are unconstitutional and

unlawful to the extent that they purport to authorise the Minister of

Police to suspend or remove from office the Executive Director of the

Independent Police Investigative Directorate:

2.1. section 6(6) of the Independent Police Investigative Directorate

Act, No. 1 of 2011;

2.2. section 17(1) and 17(2) of the Public Service Act, 1994; and

2.3. paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003.

3. The First Respondent is directed to pay the Applicants' costs, including

the costs of two counsel.
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4. Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of ROBERT

MCBRIDE will be used in support of Part B of this application.

TAKE NOTICE FURTHER that the Applicants have appointed the offices of

ADAMS & ADAMS ATTORNEYS as set out below as the address at which it

will accept service of all process in these proceedings.

TAKE NOTICE FURTHER that should the Respondents wish to oppose the

order prayed for in Part B, they are required:

(a) to notify the Applicants' attorney in writing within 15 days of service of this

Notice;

(b) within 30 days after having given notice of the intention to oppose the

application, to file answering affidavits, if any; and

(c) to appoint in such notification an address referred to in Rule 6(5)(b) at

which the respondent will accept notice and service of all documents in these

proceedings.

If no such notice of intention to oppose is given, the application for the relief in

Part B will be made on 12 May 2015 at 10h00 or so soon thereafter as

counsel may be heard.

DATED at .^feSSSftW. this L r̂. day of MARCH 2015.
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s.

THE

4 D&venTry Street, Pretoria
E-mail:
jac. marais @ adamsadams.com

TO: THE REGISTRAR

NORTH GAUTENG HIGH COURT,

PRETORIA

AND TO: THE MINISTER OF POLICE

c/o State Attorney, 316 Thabo Sehume Street

Pretoria

AND TO: THE MINISTER PUBLIC SERVICE AND ADMINISTRATION

c/o State Attorney, 316 Thabo Sehume Street

Pretoria
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG PROVINCIAL DIVISION, PRETORIA

CASE NO:

In the matter between:

THE INDEPENDENT POLICE INVESTIGATIVE
DIRECTORATE

ROBERT MCBRIDE

and

First Applicant

Second Applicant

MINISTER OF POLICE First Respondent

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

FOUNDING AFFIDAVIT

I, the undersigned

ROBERT MCBRIDE

do hereby make oath and state as follows:

1 I am an adutt male and the Executive Director of the Independent Police

Investigative Directorate ("IPID" or "the Directorate"), situated at 114

Madiba Street, Pretoria.
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2 I am the Second Applicant in this matter and am duly authorised to

represent the First Applicant in my official capacity as its Executive

Director.

3 The facts set out in this affidavit are within my personal knowledge

unless otherwise stated or apparent from the context. Where I make

legal submissions, I do so on the advice of my legal representatives.

THE NATURE OF THIS APPLICATION AND URGENCY

4 This is a two-part application arising from my threatened suspension as

Executive Director of IPID by the Minister of Police ("the Minister").

For the reasons set out herein, this suspension would be unlawful and

unconstitutional, and would fundamentally undermine the independence

of IPID.

Part A and urgency

5 In Part A, the applicants seek urgent interim relief, interdicting the First

Respondent (the Minister of Police) from suspending me from the

position of Executive Director of the First Applicant, IPID, pending the

outcome of Part B of this application.

6 Part A is brought on an urgent basis. I only received notice of the

Minister's intention to place me on precautionary suspension on

Wednesday, 11 March 2015. I was given until the close of business on
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Thursday, 12 March 2015 to respond. As a matter of caution I have

made representations to the Minister in this regard. However, in view of

the facts that follow, it is clear that the Minister has prejudged the issue

and that there is no realistic possibility of my representations being

successful before him. It is thus inevitable that, absent the interdict

sought in these proceedings the Minister will imminently take a decision

to suspend me.

7 This application has accordingly been set down for 10:00 am on Friday

13 March 2015. I appreciate that this affords the respondents very

limited time to answer this application. Should the respondents require

further time to answer this application, I am prepared to accord them

such further time. However, this is conditional on the Minister

undertaking not to suspend me pending the outcome of Part A of this

application.

8 The urgent prevention of any further steps being taken to suspend me

unlawfully is necessary not only to protect my rights, but also to preserve

the independence and effective functioning of IPID and to prevent further

unlawful Ministerial interference without delay. IPID is an indispensable,

constitutionally required investigative body, which is mandated to

investigate police misconduct and offences. Its investigations extend to

the highest offices in South Africa. It must be given substantial

protections to carry out its mandate without political interference.
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9 The Executive Director is at the very heart of IPID's ability to function

effectively to fulfil its constitutional mandate, and is critical to ensuring

the proper conduct of investigations by IPID. Under section 7 of the IPID

Act (read together with sections 22(1), 24(1), 28(1 )(g) and (h)), the

Executive Director manages and directs IPID; controls the Directorate's

funds and expenditure; appoints the staff; controls and directs the

investigation and management of cases; is responsible for referring

criminal matters to the National Prosecuting Authority or other

responsible authority; and provides strategic leadership to the

Directorate.

10 Should it be effected, my suspension as the Executive Director of IPID

would likely have immediate deleterious consequences for the effective

functioning of IPID. This is especially so in the current political climate

and given the extent of Ministerial interference in the independent

institutions in the criminal justice sector. The suspension of the

Executive Director would, in all likelihood, be followed by the Minister's

appointment of a new acting Executive Director, who could

fundamentally undermine the effective functioning of the institution and

impede high profile investigations. This is demonstrated by the events

that have followed the suspension of the Head of the Directorate for

Priority Crime Investigation (the DPCI or the Hawks), Lieutenant-

General Dramat and the appointment of Major-General Ntlemeza as the

Acting National Head of the DPCI. These events are detailed in the

founding affidavit filed by the Helen Suzman Foundation in the
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Constitutional Court on 25 January 2015, which is attached as annexure

RM5 to this application. I refer in particular to paragraphs to 38 to 49

thereof.

PartB

11 In Part B, the applicants seek the review and setting aside of the

Minister's decision to initiate a process to suspend me as Executive

Director of IPID. The applicants challenge this decision as unlawful and

unconstitutional on the grounds that -

11.1 The Minister does not have the power to suspend the Executive

Director of IPID, as this would contravene the independence of

IPID enshrined under section 206(6) of the Constitution.

Alternatively, even if the Minister has the power to suspend the

Executive Director, the Minister has exercised this power

unlawfully by creating a reasonable perception that IPID's

independence is under threat;

11.2 The Minister's decision is vitiated by ulterior purpose or improper

motive and bad faith; and

11.3 The Minister's decision is irrational and unreasonable.

12 In Part B, the applicants also seek an order declaring the following

provisions to be unconstitutional and unlawful to the extent that they

purport to authorise the Minister to suspend or remove the Executive

Director of IPID, in contravention of s 206(6) of the Constitution:
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12.1 section 6(6) of the Independent Police Investigative Directorate

Act, No. 1 of 2011 ("the IPID Act");

12.2 section 17(1) and 17(2) of the Public Service Act, 1994; and

12.3 paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003.

13 The review under Part B is brought on the basis of the principle of

legality and the Promotion of Administrative Justice Act 3 of 2000

("PAJA").

14 This affidavit is filed in support of the relief sought in Part A and Part B of

the notice of motion. However, in view of the extreme urgency within

which this application has been drafted and launched, I reserve the right

to file supplementary founding affidavits should the need arise.

THE PARTIES

15 The First Applicant is THE INDEPENDENT POLICE INVESTIGATIVE

DIRECTORATE (IPID). IPID is an independent institution, required and

protected under s 206(6) of the Constitution. It is constitutionally

mandated to investigate any alleged misconduct of, or offence

committed by, a member of the South African National Police Services

("the SAPS"). IPID is established under s 3 of the Independent Police
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Investigative Directorate Act, No. 1 of 2011, which came into operation

on1 April 2012.1

16 I am the Second Applicant and the EXECUTIVE DIRECTOR OF IPID,

appointed in terms of s 6 of the IPID Act. I have held this position since

March 2014. The responsibilities of the Executive Director of IPID are

set out inter alia in s 7 of the IPID Act. These entail the strategic and

financial management of the Directorate, appointments and oversight of

staff, and the control and direction of investigations conducted by the

Directorate's investigators.

17 The First Respondent is the MINISTER OF POLICE, cited in his official

capacity. The First Respondent's office is located at Wachthuis,

Pretoria, and these papers will be served at the Minister's office and on

the State Attorney at SALU Building, 316 Thabo Sehume Street,

Pretoria. The First Respondent is the official whose intended actions

and powers in respect of IPID are the subject of this application.

18 The Second Respondent is the MINISTER FOR PUBLIC SERVICE

AND ADMINISTRATION, cited in his official capacity as the member of

the National Executive responsible for the administration of the Public

Service Act, 1994 and the delegated laws promulgated thereunder,

including the Senior Management Service Handbook, 2003 ("SMS

Handbook"). No relief is sought against the Second Respondent. The

Second Respondent is cited only for such interest as he may have in the

1 GN 3 in GG 35081 of 10 February 2012.
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constitutional challenge to the Public Service Act and the SMS

Handbook under Part B of this application. The Second Respondent's

office is located at 13th Floor, 120 Plein Street, Cape Town, or 116 Proes

Street, Pretoria, and these papers will be served on the State Attorney at

SALU Building, 316 Thabo Sehume Street, Pretoria.

THE FACTUAL BACKGROUND

19 On Wednesday, 11 March 2015, I was informed in a notice that the

Minister of Police intended to place me on precautionary suspension. I

attach the suspension notice as annexure RM1. The suspension notice

did not specify the legal basis for the proposed suspension, but made

various allegations of "serious misconduct" on my part as Head of IPID.

I address these allegations of misconduct below, all of which are firmly

denied.

20 The suspension notice advised me that any written representations as to

why I should not be placed on suspension were to reach the Minister's

office by no later than close of business on Thursday, 12 March 2015.

As a matter of caution, earlier this afternoon, my attorneys delivered

written representations to the Minister in reply to the notice. I attach a

copy thereof as annexure RM2. However, in view of the facts contained

in this affidavit, it is clear that the Minister has prejudged the issue and

that there is no realistic possibility of my representations being

successful before him. It is thus inevitable that, absent the interdict
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sought in these proceedings the Minister will imminently take a decision

to suspend me.

21 Accordingly and given the urgency of the matter, I was advised by my

legal representatives to launch the present application.

22 The Minister's allegations of misconduct on my part (detailed in the

suspension notice) concern my role as Executive Director of IPID in the

referral of the IPID Investigation Report into the illegal rendition of

Zimbabwean nationals.

23 The Investigation Report, dated 18 March 2014, was signed off by me

on 9 April 2014.

24 The Investigation Report is of a highly political and sensitive nature. It

addresses the alleged involvement of the Head of the Directorate for

Priority Crime Investigation ("DPCI", otherwise known as "the Hawks"),

Lieutenant-General Dramat, as well as Major-General Sibiya of the

DPCI, in the unlawful rendition.

24.1 The preliminary draft of the report (of 22 January 2014) suggested

that Dramat and Sibiya were involved in the unlawful rendition,

and recommended that they be criminally charged with kidnapping

and defeating the ends of justice.
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24.2 The provisional findings and recommendations were found to be

unsustainable, on the evidence and were, accordingly, not

Included in the final Investigation Report (of 18 March 2014).

24.3 I attach copies of these reports as annexures RM3 and RM4.

25 By now it is a matter of public record that the Minister (together with

other senior members of the SAPS and new acting appointees to the

DPCI), has zealously pursued the suspension of both Dramat and Sibiya

from the DPCI since December 2014. Of serious concern is that these

actions followed the DPCI becoming seized (under Dramat's direction)

with high profile investigations. I attach, in this regard, as annexures

RM5 to RM7,

25.1 A founding affidavit (without annexures) filed by the Helen

Suzman Foundation ("HSF") in the Constitutional Court on 25

January 2015, which details the steps taken to suspend Dramat at

paragraphs 18 to 29 and Sibiya at paragraphs 40 to 42;

25.2 The High Court judgment of Prinsloo J of 22 January 2015, which

found inter alia, that the Minister's suspension of Dramat was

unlawful and unconstitutional. The judgment details the facts

surrounding Dramat's suspension, and includes a summary (at

paragraph 11) of Dramat's written representations in response to

the Minister's decision to suspend him (dated 24 December

2014). These representations indicate that Dramat perceives his

suspension to be a response to the independent discharge by him

10
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of his duties to investigate certain high profile cases, and an effort

by the Minister to obstruct these investigations; and

25.3 A collection of media articles describing the nature of the DPCI's

high-profile investigations, initiated under Dramat's leadership.

26 The Minister's accusations that I have acted improperly - inter alia by

issuing the Investigative Report that ultimately cleared Dramat and

Sibiya of involvement in the unlawful rendition; by informing Dramat and

Sibiya's legal representatives accordingly; and by seeking to explain the

findings in the Investigative Report to the Parliamentary Portfolio

Committee on Police - must be viewed in the context of the Minister's

evident agenda to have Dramat and Sibiya removed from the DPCI.

27 The Minister's intention to suspend me is a clear stratagem to

undermine or suppress the IPID Investigation Report which does not

implicate Dramat and Sibiya, and which undermines the draft and leaked

report on which the Minister has relied to justify his suspension of them.

This is a blatant abuse of power that fundamentally threatens the

independence of IPID.

28 That the Minister is intent on undermining or suppressing the IPID

Investigation Report, for no legitimate reason, is further evidenced by:

28.1 The Minister's persistent reliance on the findings and

recommendations contained in the preliminary draft of the IPID

Investigation Report to publically justify (including before

11
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Parliament) and pursue his suspension of Dramat as the Head of

the DPCI. Notwithstanding having complete knowledge of the

existence of the preliminary report; the investigative process

which lead to the final report, as well as the contents of the final

report, (including its recommendations), the Minister has insisted

on placing reliance solely on the preliminary draft of the report. In

this regard,

28.1.1 I attach as annexure RM8, a copy of a letter sent by the

Minister to the Parliamentary Portfolio Committee on

Police dated 29 January 2015, and refer to paragraph 5

thereof.

28.1.2 I also refer to what is stated at paragraph 52 below,

where I explain why it is certain that, by this stage, the

Minister clearly had knowledge of the final IPID

Investigation report.

28.2 The Minister's initiation of his own investigation (to be conducted

by Werksmans Attorneys) into the unlawful rendition of the

Zimbabwean nationals. I attach hereto, as annexure RM9, a copy

of the Appointment Letter and Terms of Reference for the

investigation dated 23 February 2015.

29 Against this background, I turn to address the grounds upon which the

Minister's decision to initiate suspension proceedings against me is

sought to be reviewed.

12
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THE GROUNDS OF REVIEW

30 The Minister's decision to initiate a process to suspend me as Executive

Director of IPID is unlawful and unconstitutional on three grounds:

30.1 First, the Minister does not have any lawful power to suspend the

Executive Director of IPID - i.e., a power to suspend that does not

contravene the independence of IPID enshrined under section

206(6) of the Constitution. Alternatively, even if the Minister has

the power to suspend the Executive Director, the Minister has

exercised this power unlawfully by creating a reasonable

perception that IPID's independence is under threat.

30.2 Second, the Minister's decision is vitiated by an ulterior purpose or

improper motive; and

30.3 Third, the Minister's decision is irrational and unreasonable.

31 I address each in turn.

The Minister has no power to suspend the Head of IPID

32 The independence of IPID is expressly required and protected under

section 206(6) of the Constitution. This provides:

"(6) On receipt of a complaint lodged by a provincial executive,
an independent police complaints body established by national
legislation must investigate any alleged misconduct of, or
offence committed by, a member of the police service in the
province,"

13
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33 The IPID Act gave effect to the provisions of section 206(6) of the

Constitution, by establishing and assigning functions to an independent

Directorate at a national and provincial level. Under the IPID Act -

33.1 IPID is independently financed from money appropriated by

Parliament (s 3(3));

33.2 The independence and impartiality of IPID is expressly protected

under s 4 of the IPID Act, which provides that:

"4(1) The Directorate functions independently from the
South African Police Service.

(2) Each organ of state must assist the Directorate to
maintain its impartiality and to perform its functions
effectively."

33.3 The objects of the IPID Act, set out in s 2, further emphasise the

importance of the independence of the Directorate. Section 2

provides that the objects of the Act are, inter alia -

"(b) to ensure independent oversight of the South African
Police Service and Municipal Police Services;

(d) to provide for independent and impartial investigation
of identified criminal offences allegedly committed by
members of the South African Police Service and
Municipal Police Services;

(g) to enhance accountability and transparency by the
South African Police Service and Municipal Police
Services in accordance with the principles of the
Constitution."
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33.4 There are important safeguards in the manner in which the

Executive Director of IPID is appointed under s 6, and in the

provision for reporting to Parliament under s 7(12), which are

plainly designed to prevent undue political influence in the office of

the Executive Director.

34 The Constitutional Court has found that a fundamental aspect of the

institutional independence (or "structural and operational autonomy") of

r**&L an agency is the security of tenure of its members, and especially its

National Head. Security of tenure requires protection against

termination of employment or suspension at the discretion and behest of

the Executive.

35 In Glenister v President of the Republic of South Africa 2011 (3) SA

347 (CC) ("Glenister II"), Moseneke DCJ and Cameron J (writing for the

majority of the Constitutional Court) found that, under the SAPS Act, the

_ __ DPCI lacked the independence required of an independent anti-

corruption unit. The majority noted (at para 213) that the lack of

independence of the DPCI "was reflected [...] most signally in the

absence of secure tenure protecting the employment of the members of

the entity and in the provisions for direct political oversight of the entity's

functioning."

36 The majority explained that what is required is "insulation from a degree r\ I

of management by political actors that threatens imminently to stifle the V \

15
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independent functioning and operations of the unit" (at para 216). The

importance of the security of tenure in ensuring the independent

functioning of the unit was underscored, as the majority noted that -

"... the lack of specially entrenched employment security is not
calculated to instil confidence in the members of the DPCI that
they can carry out their investigations vigorously and fearlessly. In
our view, adequate independence requires special measures
entrenching their employment security to enable them to cany out
their duties vigorously" (at para 222).

37 In the context of IPID, it is especially important that the Minister of Police

0 P does not have a broad power to suspend the Executive Director. Given

that IPID's function is to investigate complaints of misconduct by

members of the SAPS and to maintain effective oversight over the

SAPS, it is essential that IPID remains strictly independent of the SAPS.

This must include the Minister of Police, who is politically responsible for

the SAPS, and whose executive and political interests are thus bound to

the fate of the SAPS.

38 In Helen Suzman Foundation v President of the RSA; Glenister v

President of the RSA 2015 (2) SA 1 (CC), the Constitutional Court

declared that the power to suspend and remove the National Head of

the DPCI from office, vested exclusively in the Minister in terms of

section 17DA(1) and (2), must be done away with (see paragraph 110).

The Constitutional Court held that an unrestrained power to suspend,

without objective and verifiable criteria, undermines the requirement of

independence and is not constitutionally permissable (see paragraph

85).
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39 The Constitutional Court's findings in Helen Suzman Foundation follows

its approach in Van Rooyen v The State 2002 (5) SA 246 (CC), where

the Court considered the requirements for the lawful suspension of

magistrates. The Court found that the legislative scheme for the

suspension of magistrates pending investigation sufficiently guarded

against discretionary or arbitrary suspension by the executive, and was

constitutional. In reaching this conclusion, the Court emphasised the

following aspects of the scheme: (i) the decision to investigate

allegations was to be taken by the Magistrates Commission, which

enjoys a degree of institutional independence from the executive; and (ii)

that "the Commission would have to have reliable evidence before it to

warrant such action and it would have to conduct its affairs in a manner

consistent with natural justice" (paragraphs 170 to 175).

40 The Minister has not indicated the source of the power upon which he

purports to rely in giving me notice of the proposed suspension.

However, I am advised and aver that there is currently no law which

empowers the Minister to suspend the Executive Director of IPID while

meeting the requirements of a constitutionally acceptable suspension

power, as prescribed by the Constitutional Court in Glenister II, Helen

Suzman Foundation and Van Rooyen.

41 In the alternative, even if the Minister has a lawful suspension power, the

Minister's decision to suspend me, viewed in the context of events

preceding this decision, would lead a reasonably informed, reasonable

17
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member of the public to conclude that IPID's independence is under

threat.

42 In Glenister II, the Constitutional Court confirmed that the question

whether an institution is sufficiently independent must also consider the

public's confidence in the independence of the institution. It stated at

para 207 that:

"This Court has indicated that—the appearance or perception of
independence plays an important role in evaluating whether
independence in fact exists. This was said in connection with the
appointment procedures and security of tenure of magistrates.
By applying this criterion we do not mean to impose on
Parliament the obligation to create an agency with a measure of
independence appropriate to the judiciary. We say merely that
public confidence in mechanisms that are designed to secure
independence is indispensable. Whether a reasonably informed
and reasonable member of the public will have confidence in an
entity's autonomy-protecting features is important to determining
whether it has the requisite degree of independence. Hence, if
Parliament fails to create an institution that appears from the
reasonable standpoint of the public to be independent, it has
failed to meet one of the objective benchmarks for
independence. This is because public confidence that an
institution is independent is a component of, or is constitutive of,
its independence."

43 It follows, that even if the Minister's suspension power is lawful in the

abstract, the manner in which the Minister exercises this power will be

unlawful where it gives rise to a reasonable apprehension of an attempt

to undermine the independence of IPID. The events preceding the

Minister's decision to pursue my suspension would certainly create this

reasonable perception of undue political interference.
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44 For these reasons, the Minister's initiation of suspension proceedings

against me is unconstitutional and unlawful. It is reviewable under the

principle of legality and under s 6(2)(f)(i) and 6(2)(i) of PAJA.

The Minister has acted for an ulterior purpose or improper motive and in

bad faith

45 As I have explained, the Minister's intention to suspend me is calculated

to undermine or suppress the IPID Investigation Report that vindicates

Dramat and Sibiya, and upon which the Minister has relied to justify his

suspension of them.

46 The Minister's decision is not motivated by any legitimate reason, nor by

the reasons given in the suspension notice. Rather, the Minister's

decision is motivated by his concern to undermine and suppress the

IPID Investigation Report for illegitimate political reasons and in bad

faith.

47 The conduct of the Minister is a blatant abuse of power, which is

reviewable under the principle of legality and s 6(2)(e) of PAJA.

The Minister's decision is irrational and unreasonable

48 The irrationality and unreasonableness of the Minister's decision is

evident from the Minister's spurious allegations of misconduct on my
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part, which were detailed as justifications in the suspension notice of 10

March 2015.

49 I deal with each allegation in turn, and explain why not a single one of

them provides a rational basis for the decision.

50 The first allegation (in paragraph 5 of the Suspension Notice) is that I

breached my statutory responsibility to act with independence and

impartiality by informing Dramat and Sibiya, through their legal

representatives, in writing, that they had been cleared by the IPID

investigation into the illegal rendition of Zimbabwean Nationals. This

allegation is devoid of merit.

50.1 IPID's written communications with the legal representatives for

Dramat and Sibiya were made in response to requests for

information under the Promotion of Access to Information Act, Act

2 of 2000, ("PAIA"), which were received by IPID on behalf of

Dramat and Sibiya, respectively. I attach copies of the PAIA

requests, as well as IPID's communications with the respective

legal representatives, in respect thereof, marked Annexures

RM10.1 toRM10.6.

50.2 With regard to the communication with Sibiya's legal

representative, IPID's tetter dated 9 January 2015 (Annexure

RM10.3), which was dispatched at the direction of the Information

Officer and myself, responds to Sibiya's PAtA request by denying

access to IPID's report on the basis that it could compromise the
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ongoing investigations and, furthermore confirms that "the IPID

did not recommend for the suspension neither did the IPID

recommend for the prosecution of Major General Sibiya in its

report to the NPA, based on the information and the evidence

gathered during the investigation conducted by the IPID'. The

content of this communication is entirely consistent with, inter alia,

my statutory responsibility to act with independence and

impartiality. The response is entirely reasonable and factually

correct.

50.3 With regards to Dramat, I confirm that IPID has not complied with

Dramat's PAIA request in respect of access to the IPID report and

recommendations in respect of Diepsloot CAS390/7/2012. In

addition to IPID's communication in respect of Dramat's PAIA

request, I had also agreed to meet with his legal representative

(on 4 January 2015). At the meeting I confirmed that IPID had

submitted its report and recommendations to the National Director

of Public Prosecutions ("NDPP") and that a decision was pending,

that the NDPP had not made a decision on the matter, and that

Dramat was not implicated in any offence by IPID's findings or

recommendations.

50.4 My communication and interaction with Dramat's legal

representatives are entirely in keeping with my statutory

responsibility to act with independence and impartiality. It was

reasonable of me to provide the aforesaid information to Dramat's \
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legal representatives. The information provided is factually

correct.

51 The Minister's second allegation (at paragraph 6 of the Suspension

Notice) is that I acted improperly when I provided the aforesaid

information to the legal representatives for Dramat and Sibiya, because

I "knew very well that IPID did not clear Lieutenant General Dramat and

Major General Sibiya because [I] had in [my] possession the original

report by IPID dated 22 January 2014, which recommended that

Lieutenant General Dramat and Major General Sibiya be criminal

charged with kidnapping and defending the ends of Justice". This

allegation is completely disingenuous and is revealing of the concerns

expressed above in respect of the Minister's motives and bad faith.

51.1 The IPID Investigation Report of 18 March 2014 was signed by

myself, Mr Matthews Sesoko (Chief Director: Investigation &

Information Management) ("Mr Sesoko") and Mr Innocent Khuba

(Provincial Head: ICD Limpopo) ("Mr Khuba") upon conclusion of

IPID's investigation. The findings and recommendations therein

are based on a thorough scrutiny of all the available evidence.

51.2 I want to make it abundantly clear that the final IPID report was

the product of a thorough investigation process which included

taking into account all the evidence gathered through the IPID

investigation and making reasonable recommendations on the

basis thereof.
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51.3 The preliminary draft of the IPID Investigation Report of 22

January 2014 - disingenuously referred to by the Minister as the

"Original Reporf - contained and was based only on the evidence

and findings available to Mr Khuba at the time. The preliminary

draft of the Investigation Report was exactly that: a prelimary and

draft report prepared by Mr Khuba based on the evidence

available to him at the time.

51.4 IPID did not conclude its investigation after the preparation of the

preliminary report, but persisted in collecting and verifying

evidence. It is not unusual for preliminary findings and

recommendations arising from an investigation to develop and

change, as and when information becomes available, or is either

verified or discredited. This is the very nature of an investigation

process.

51.5 The preliminary draft of the IPID Investigation Report was also still

subject to consideration and review by Sesoko as well as myself.

Notably, the preliminary report did not have regard to warning

statements subsequently obtained from Dramat and Sibiya, or, to

evidence which emerged after the date of the Preliminary Report.

51.6 The IPID investigation was conducted in co-operation with

Advocate Anthony Moslng and Advocate Billy Moeletsi, from the

offices of the NDPP, both of whom were involved with the IPID

investigation into the illegal rendition of Zimbabwean nationals,

even before a complaint was lodged with IPID. They remained
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involved in the investigation throughout, and were provided with

regular preliminary reports by the Investigating Officer, Mr Khuba.

Interaction with the NDPP in IPID investigations is not unusual.

Even after conclusion of IPID's investigation, the NDPP may

request IPID to extend its investigation in relation to certain

aspects, or, to investigate new aspects which may have arisen.

As a result of such interaction, the NDPP had access to the

preliminary report, and was intimately aware of the further

investigations that gave rise to IPID's final report.

52 The third allegation (at paragraph 7 of the notice) is that I "failed to

disclose to me [the Minister] that there were 2 IPID reports, the

conclusions of which were contradicting each other". This allegation is

simply incorrect, and is particularly disconcerting as the Minister was

fully aware of the existence of and status of both the preliminary draft

and the final draft of the IPID Investigation Report.

52.1 In the Information Note, dated 10 March 2014, that I submitted to

then Minister of Police, E N Mthethwa, I indicated that we were

preparing the final report on the matter and reviewing the totality

of the available evidence to ensure that recommendations were

appropriate and based on proven facts. I further indicated that the

file with the final recommendations would be forwarded to the

NDPP shortly. A copy of the information note, dated 10 March

2014, is attached as annexure RM11;
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52.2 On 24 November 2014, the Minister addressed correspondence to

me under the heading "The Zimbabwean Rendition documents".

A copy of the letter is attached marked Annexure RM12, and

reads: "The Executive Director of IPID is hereby requested to

provide the Minister of Police with copies of the dockets in colour,

exhibits thereto, progress reports and the final report in this

matter (my emphasis). The Minister was, clearly, aware of the

existence of progress reports as well as final reports and

requested to be provided with all.

52.3 On 26 November 2014, I complied with the Minister's request by

providing him with the case docket that was forwarded to the

NDPP, including the final IPID Investigation Report. I was at

pains to point out in the information note (attached as RM13) that

the investigative conclusions in the report were based on a

thorough analysis of all the available evidence, notwithstanding

several other "preliminary reports that were prepared'.

• ^ 52.4 At no point did I create the impression to the Minister that the

findings and recommendations contained in the preliminary draft

of the report were the same as the findings and recommendations

contained in the final report.

52.5 Notwithstanding having complete knowledge of the existence of

the preliminary report; the investigative process which lead to the

final report, as well as the contents of the final report, (including its _ ; ,

recommendations), the Minister has insisted on placing reliance
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solely on the preliminary draft of the report. The Minister (through

his spokesperson) confirmed publicly that the decision to suspend

Dramat on 22 December 2014 was done "after receiving a report

of the IPID'. A copy of a media report, dated 24 December 2014

is annexed marked Annexure RM14.

53 The fourth allegation (paragraph 8 of the notice) is that, in the first

week of March 2015, I requested the Parliamentary Portfolio Committee

on Police ("the PPCP") to convene an urgent meeting to explain to

them the existence of the two IPID reports. It is alleged that this request

"was designed to undermine [the Minister's] authority and oversight

responsibility" and further that it put the Minister's own commissioned

investigation "in jeopardy".

53.1 It is correct that I requested to appear before the PPCP. Copies

of the requests and the responses that I have received from the

Chairperson, are attached hereto as Annexures RM15.

W 53.2 It is extraordinary that the Minister would adopt the position that

^ reporting on the activities of IPID to Parliament would undermine

his authority and oversight responsibility. I would have expected

that, in the circumstances, the Minister would welcome my

willingness to account to Parliament and to clear up any

misconceptions and concerns that exist in relation to IPID's

conduct.
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53.3 The Minister's position in this regard is, however, in keeping with

his obstructive, and frankly disingenious, conduct in this matter.

53.3.1 The Minister has not taken up my invitation, as contained

in the Information Note dated 26 November 2014

(annexure RM13) to brief him on IPID's investigation at

any stage. I remain willing to provide the Minister with

reports on IPID's activities at any time.

f
53.3.2 The Minister has never requested me to provide an

explanation on what he may have perceived as

anomalies between IPID's preliminary and final reports.

53.3.3 The Minister has furthermore not requested me to provide

any information on any specific aspect relating to the IPID

investigation which may have raised concerns with him.

53.4 I emphasise that I have a responsibility under s 7(12) of the IPID

Act to report to both the Minister and to Parliament, and I remain

•SF available to do so on any aspect relating to my or IPID's activities.

w Section 7(12) of the IPID Act provides that 'The Executive

Director must at any time when requested to do so by the Minister

or Parliament, report on the activities of the Directorate to the

Minister or Parliament".

53.5 The Minister has, by his failure to interact with me, negated my

obligation to report to him on IPID's activities. In the
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circumstances it was entirely appropriate and reasonable for me

to seek to account to Parliament.

53.6 Further, there is simply no reason to believe that my meeting with

Parliament to account on the IPID Investigative Report would in

any way jeopardise the Minister's authority or responsibilities, or

the conduct of his own investigation into IPID activities.

54 The fifth allegation (paragraph 9 of the notice) is that I interfered with

~"JP the Minister's commissioned investigation by failing to grant Mr Khuba

(Provincial Head of IPID, Limpopo) permission to meet with the

investigators from Werksmans Attorneys. While it is true that I refused

to grant this permission, I did so because I do not accept that the

Minister's commissioned investigation to be lawful.

54.1 The TOR directs the Investigator to ascertain "whether there is

prima facie evidence of misconduct and criminal liability by

Lieutenant General Drama; Major General Sibiya; and any other

-IF officers mentioned in the original report". The Minister is

m
w essentially directing the Investigator to repeat the IPID

investigation which gave rise to its final report. The Werksmans1

Investigation is therefore undermining the independence and

integrity of IPID and, more so, in the light thereof that the NPA has

not yet taken a decision on whether or not to prosecute any of the

individuals implicated by IPID's final report. This process is

ongoing and the Minister is interfering therewith by instructing
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Werksmans to conduct an investigation which falls squarely within

the ambit of IPID's responsibilities.

54.2 The Minister's initiation of the Werksmans' Investigation creates

an undeniable impression that a report by IPID which does not, for

whatever reason, contain findings that find favour with the

Minister, or supports a decision that the Minister has already

taken or intends taking, or which conflicts with a position that the

Minister has adopted publicly, may give rise to a rehashing of

IPID's investigation now only at the direction of the Minister.

54.3 The Werksmans' Investigation is accordingly perceived by myself

and IPID's officials as a sanction for no legitimate reason and,

without doubt, impacts negatively on our ability to perform IPID's

functions independently and without fear.

54.4 I point out that The TOR also includes an investigation into the

NPA's processes in relation to consideration of IPID's final report.

•Pi An investigation of ongoing NPA processes falls outside the

MM Minister's powers and is interfering with an ongoing criminal

investigation.

55 Furthermore, the Werksmans' investigation has directly interfered with

IPID's operations, notably by the Investigator directly engaging IPID's

officials in the face of my unequivocal refusal of permission for them to

do so. In this regard, I attach hereto a copy of IPID's attorneys letter,

dated 12 March 2015, addressed to Werksmans, marked Annexure
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RM17, which records the Investigator's blatant disregard for IPID's

refusal of the Investigator's request for permission to interview Mr

Khuba, and IPID's request and confirmation that all future

communication in relation to the Minister's Investigation be channelled

through its attorneys' offices.

56 I reiterate that I remain available to report to the Minister on IPID's

activities. I am also willing to engage the Minister to agree on

appropriate steps to clarify any questions that the Minister may have.

However, as Executive Director of IPID, I cannot stand by idly while the

Minister, without my consultation or permission, undermines my

leadership of IPID and interferes with its operations and investigations.

57 I have sought legal advice in respect of the Werksmans Investigation.

This is in keeping with my responsibility to ensure and promote IPID's

independence and impartiality from interference in its investigations and

underpinned by the IPID Act and the Constitution.

58 The public's trust in the criminal justice system is being seriously

undermined by the recent spate of suspensions of the heads of

departments within the security cluster. Recently, the Minister of Police

unlawfully suspended Dramat, the Head of the DPCI, and who is

presently on extended leave. I am steadfast in my resolve to protect

IPID's integrity and independence from political interference. It is critical

to preserve the public's trust in the organs of state entrusted with their

security. In the present context, it is important for IPID to be seen not to
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buckle under political pressure when, in executing its constitutional

mandate, it makes findings and recommendations that are not aligned

with the political views of the responsible Minister.

59 The Minister's purported justification in the Suspension Notice for

appointing Werksmans to conduct the investigation, and overriding my

authority as the Executive Director of IPID, is that I would "interfere with

the investigation given the fact that you were already conflicted because

the second IPID report dated 24 March 2014 was also co-signed by

you." This is completely without merit. I am responsible for all the

activities of IPID and am not conflicted in reporting on any of IPID's

activities (whether I was personally involved therein or whether the

activities were conducted under my direction).

60 The sixth allegation (paragraph 10 of the notice) is that, during the

week of 15 February 2014,1 removed a device from Sibiya's office on 15

February 2014 and that ""the plausible reason for [this] conduct was to

tamper with evidence that might be incriminating to Major General

Sibiya; [myself] and for Lieutenant General DramaV.

61 As is evidenced in the documentation detailed below, these allegations

are entirely spurious and unfounded, and are a "red herring". I have not

tampered with any evidentiary material.

61.1 I did not visit the provincial offices of the DPCI on 15 February

2014. I was also not the Executive Director of the IPID at that
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date, and was only appointed in the position with effect from

March 2014.

61.2 On 10 February 2015,1 received a call from Sibiya, who informed

me that there were 2 (two) colonels from Crime Intelligence in his

office who requested the keys to his office because they wanted

to seize a data 6 fax line, allegedly belonging to General Mdluli

("Mdluli"). Sibiya contacted me in this regard, because he was

under suspicion that a crime was about to be committed.

61.2.1 Sibiya conducted investigations through the offices of his

attorneys and I am in possession of a copy of Sibiya's

affidavit, dated 10 March 2015, which is annexed hereto

marked RM18.

61.2.2 I also attach hereto a copy of Sibiya's Personal Assistant

draft affidavit marked annexure RM19, from which it

appears that it was she that alerted Sibiya about the

presence and the conduct of the said colonels.

61.3 On 11 February 2015, as a result of the information received from

Sibiya, I visited the Provincial Offices of the DPCI. My visit was in

terms of Section 29(2) of the IPID Act and I attach a copy of my

specific authority in this regard as an annexure marked RM20. I

removed the said data line 6 in terms of my powers provided for

Section 29(2), and signed for its removal as per the

"Acknowledgement of Data Box 6" annexure hereto marked

RM21. When removing Data Box 6, I was, accordingly, acting
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strictly in accordance with my statutory powers. I admit that I was

aware that both Sibiya and Mdluli were on suspension, however,

this knowledge did not interfere with the execution of my duties as

the head of IPID.

61.4 On 13 February 2015,1 was called to the Minister's office in Cape

Town. The purpose of the meeting was to discuss Data Box 6,

and the circumstances in which it came into my possession. After

the Minister reprimanded me over what he referred to as "the

raid', in front of a third person who, at that stage was unknown to

me and who, at my insistence, was subsequently Introduced to

me as General Ntlemeza. I furnished the Minister with the

explanation as set out in the paragraphs above and the Minister

accepted same. I also offered to hand over Data Box 6 to

General Ntlemeza however, after discussion, it was agreed that it

should stay in my possession and that General Ntlemeza and I

would liaise with each other in respect thereof if the need arose.

61.5 No basis is provided for the allegation that I tampered with

evidence that was potentially incriminating to Sibiya and / or

Dramat and / or me. If there is an implied allegation that my

confiscation of data line 6 impacted on IPID's final report, this is

naturally dismissed by the fact that the IPID's final report had, at

that stage, already been in the possession of the NPA (from the

time when it was handed over in April 2014).
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61.6 Furthermore, there is no logic in the Minister's allegations. It is

obviously farfetched to suggest Sibiya would request me to

remove allegedly incriminating evidence. If Sibiya wanted to

remove the device before or after his suspension, whether

personally or with the assistance of his PA, he had all the time in

the world to do so. He obviously did not for the reasons set our

above.

62 Finally, I point out that no details of any allegations against me in the

media (referred to in paragraph 2 of the Suspension Notice) have been

provided and would, in any event, not form a legitimate basis for my

suspension.

63 The Minister's decision to initiate suspension proceedings against me is

accordingly without any rational or lawful basis whatsoever. It is thus

reviewable under the principle of legality and under s 6(2)(f)(ii) and

6(2)(h) of PAJA.

Declaratory relief in respect of certain legislative provisions

64 In Part B of the application, I also seek an order declaring the following

provisions to be unconstitutional and unlawful to the extent that they

purport to authorise the Minister to suspend or remove the Executive

Director of IPID, in contravention of s 206(6) of the Constitution:
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64.1 section 6(6) of the Independent Police Investigative Directorate

Act, No. 1 of 2011 ("the IPID Act");

64.2 section 17(1) and 17(2) of the Public Service Act, 1994; and

64.3 paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003.

65 The unconstitutionality of the Minister's power to suspend me applies

with even greater force to the Minister's purported power under these

provisions to remove me from office. This is made clear in the

abovementioned Constitutional Court judgments matters and will be

addressed further in argument.

THE INTERIM RELIEF UNDER PART A

66 I am advised that in order to be granted an interim interdict, the

applicants must demonstrate that:

66.1 They have at least prima facie right to the relief sought in the main

application (in this case, the review in Part B);

66.2 The balance of convenience favours the applicants;

66.3 They will suffer irreparable harm if the relief is not granted; and

66.4 They have no alternative remedy other than interim relief.

67 I proceed to deal with each of these requirements in turn.
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A prima facie right

68 I have set out above the grounds of review upon which Part B of the

notice of motion is based. I ask that those paragraphs be read as if

incorporated herein in support of the interim relief.

69 Based on what has been said in respect of the review above, I submit

that I have established a strong entitlement (let alone a prima facie right)

to the relief sought in Part B of the notice of motion. Indeed this matter

involves the clearest of cases for an interim interdict, particularly given

the breaches of the Constitution that would result were the interdict not

to be granted.

Balance of convenience and irreparable harm

70 The balance of convenience strongly favours granting the interim

interdict. Not only will I suffer prejudice if the interim relief is not granted

HI as I will be removed from office for up to 60 days, but there is a real risk

flv that the operations and functioning of IPID will be seriously and

irreparably compromised.

71 Should the Minister succeed in his machinations, through my

suspension and the suppression of the IPID Investigations Report, this

could have very serious repercussions for Dramat and Sibiya, and

ultimately, the independent and effective functioning of the DPCI.
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Indeed, the independence of both IPID. and the DPCI is threatened by

the Minister's impugned conduct in this matter.

72 On the other hand, the Minister will suffer no prejudice whatsoever

should the interim interdict be granted, and the review of the lawfulness

of the Minister's decision to initiate a suspension process against me be

allowed to take its course.

No alternative remedy

73 I respectfully submit that I have no suitable remedy available to me other

than an interim interdict. While I have made written representations to

the Minister in respect of the proposed suspension, this does not provide

me with any security. Given the bad faith conduct of the Minister, I do

not have any confidence that my representations will be fairly considered

and successful.

g j | 74 Furthermore, it is not merely me being suspended that would have the

M deleterious effects set out above. The mere fact that I am required to

justify my conduct under threat of suspension and removal by the

Minister gives rise to the harm that I have set out in this affidavit. These

harms affect not only me, but also the ability of IPID to function

effectively as well as the public's faith in IPID as an independent

institution. The Minister's threatened conduct constitutes

unconstitutional, political interference in IPID. Protecting th

independent functioning of IPID requires a court interdict.
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CONCLUSION

75 In the light of what has been set out above, I pray for the relief set out in

Part A of the Notice of Motion pending finalisation oj\ Part B of the

application.

ROBER BRIDE

f^jjp
THUS DONE SIGNED AND SWORN TO BEFORE ME AT

THIS THE \^ DAY OF hA^^H- 2015 AT

THE DEPONENT HAVING ACKNOWLEDGED THAT HE KNOWS AND
UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, HAS NO
OBJECTION TO SWEARING THE PRESCRIBED OATH AND THAT SAME
IS BINDING ON HIS CONSCIENCE.

COMMISSIONER OF OATHS

SHABNAM HASSlItt
CAPACITY SA1T Ex officio - I T (SA)

Commissioner ol'Onths
4 PavTirv Strict, I .VHU'V "M! M

AREA
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MINISTRY OF POUCE
REPUBLIC OF SOUTH AFRICA

Pftvole Bog X.W1 PRETORIA 0001, Tel: (012) 393 2B0O, Fax- (012) 393 2819(20 • Private Bog XS08O CAPE TOWN BOM, Tol: (021) «67 7021, Fa«: (021) 4G7 7033

To: Mr Rorbert McBride
Executive Director
independent Poiice investigative Directorate

Dear Mr McBride

Re: NOTICE OF INTENTION TO PLACE YOU ON PRECAUTIONARY
SUSPENSION WITH FULL PAY

1. This notice serves to inform you that i intend placing you on precautionary

suspension with fuil pay and benefits for a period not exceeding 60 caiendar

days.

2. There are serious aiiegations which have been made against you, some in the

media, prima facie alluding to possible ads of serious misconduct by yourself

as the Head of the independent Poiice investigative Directorate ("IPiD").

3. On 8 March 2014, you were appointed as the Executive Director of IPID in

terms of section 6 of the independent Poiice investigative Directorate Act 1 of

2011 ("the Act").

4. in terms of the Act, you are required to perform your responsibilities set out in

section 7 of the Act with a level of independence and impartiality, and to do so

without any fear, favour or prejudice.

5. During or about January 2015, you are alleged to have breached your

statutory responsibility to act with independence and impartiality in that you
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informed Lieutenant-Generai Dramat and Major-Generai Sibiya through their

iegai representatives in writing that they had been cleared by the 1PID

investigation regarding lPID's investigation into the illegal rendition of

-Zimbabwean-nationala-by-the-offieers-employed-in-the-Dlrectorate-for-Priority-

Crime investigation ("DPCi").

6. When you did so, you aiiegedly knew very well that IPiD did not clear

Lieutenant-Generai Dramat and Major-Generai Sibiya because you had in

your possession the original report by iPiD dated 22 January 2014 which

recommended that Lieutenant-Generai Dramat and Major-General Sibiya be

criminally charged with kidnapping and defeating the ends of justice.

7. When I invited you to explain your conduct regarding the aforesaid, you failed

to disclose to me that there were two iPiD reports the conclusions of which

were contradicting each other.

8. When the Sunday Times broke the story about the existence of the two IPiD

reports in the Sunday Times of 1 March 2015, you addressed a letter to the

Parliamentary Portfolio Committee on Police requesting them to convene an

urgent Portfolio Committee meeting in order for you to explain to them the

existence of the two IPiD reports. When you addressed a letter to the Portfolio

Committee aforesaid; you knew that I had already commissioned Werksmans

Attorneys to conduct an investigation on the existence of the aforesaid two

IPID reports, and your conduct was designed to undermine my authority and

oversight responsibility as the Minister of Police. Further, that such actions

from your side, put the commissioned investigation in jeopardy.

9. You are aiso alleged to have interfered with the Investigation I have

commissioned by failing to grant Mr innocent Khuba permission to meet with

the investigators to assist them in shedding light on the existence of the two

conflicting iPID reports, both of which were signed by him. You aiso instructed

lawyers to inform the investigators that Mr Khuba will not meet with them.

When you conducted yourself in the aforesaid manner, you had the intention

to interfere with the investigation given the fact that you were already
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conflicted because the second IP1D report dated March 2014 was also co-

signed by you.

-10;—During'the-week-of-the-IS-of^ebruaFy^O^ryoUrVisited-the-Provincial-offices-

of DPCI in Gauteng, and removed from Major-General Sib'rya's office a device

the description of which is yet unknown from the safe where Major-Generai

Siblya had kept it under locks. At the time you removed the said device from

the safe, you knew that Major-General Sibiya was on suspension and the

plausible reason for your conduct was to temper with evidence that might be

incriminating to Major-General Sib'rya; yourself and/or Lieutenant General

Dramat.

11. Because of the seriousness of these allegations, given the most senior

position you occupy at IPID, the possible interference with the investigation

and the tempering with evidentiary material, I Intend placing you on

precautionary suspension with full pay for a period not exceeding 60 calendar

days, pending an investigation into the above mentioned allegations and

possible disciplinary enquiry against you.

12. i therefore give you an opportunity to make written representations as to why I

should not place you on suspension aforesaid.

13. Your written representations should reach my office by no iater than close of

business on Thursday, 12 March 2015.

Yours faithfully

i Phiwayinkosi Thamsanqa Nhleko
MinjsteroF Police

10 pi
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Department: .
Independent Police Investigative Directorate

. REPUBLIC OF SOUTH AFRICA

Private Bag X941, Pretoria, 0001,114 Madiba Street, City Forum Building, Pretoria
Tel: (012) 399 0070 Fax: (012) 399 0144

Honourable Minister NTP Nhleko, MP
MINISTER OF POLICE
WACHTHUIS
Pretoria
0001

12 March 2015
Dear Honourable Minister,

RE: URGENT APPLICATION TO THE NORTH GAUTENG HIGH COURT

1. I refer to your "Notice to place me on precautionary suspension with full pay",
dated 10 March 2015, which notice I received on 11 March 2015 at approximately
7h30.

2. i have deposed to an affidavit setting out comprehensively the grounds why I
should not be suspended and a copy of this affidavit is attached hereto, for your
attention.

3. Without detracting from the specificity in the affidavit and for your ease of
reference, I summarise the reasons/below:

3.1. No particularity of the alleged serious allegations in the media against me is
provided. I cannot reasonably be expected to respond to such a vague
allegation and, in any event, such allegations cannot property form the basis
for my suspension. I do, however, confirm that I have not committed any
wrongdoing;

3.2.1 have never breached my responsibility to act with independence and
impartiality. As more fully set out in the affidavit, any communications with
the legal representatives of Lieutenant General Dramat and Major General
Sibiya were reasonable and entirely in keeping with my responsibilities.
There Is no basis for the allegations that have been made in this regard;

3.3. The Minister was at all relevant times fully aware of the existence of
preliminary and final IPID reports. As more fuily set out in the affidavit, the
Minister has chosen to rely on recommendations contained in a preliminary
report. I remain available to address any concerns that the Minister may
have in relation to the preliminary and final reports;
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3.4.1 have not undermined the Minister's authority on oversight responsibility. As
more fuliy set out in the affidavit, i remain committed to report fuiiy to the
Minister and Parliament. The Minister's investigation into IPID (and the NPA)
is, however, impeding on IPiD (and the NPA's) independence and expertise
and i have acted responsibly in this regard by refusing to grant my
permission for iPID's officials to be interviewed by the appointed
investigators, i remain willing to engage with the Minister in respect of the
investigation, and, specificaiiy to ensure that there are sufficient safeguards
to protect IPiD;

3.5. As more fuliy set out in the affidavit, there is no factual basis for the allegation
that I tampered with evidence. I, at all relevant times, acted in accordance
with my statutory mandate.

4. For these reasons, I am firmiy of the belief that my suspension is, notwithstanding
the aforesaid grounds, a foregone conclusion.

5. I also believe that my suspension would not be in the best interest of IPiD, of
which i am the head and for which I am responsible.

6. I have, accordingly, instructed iPID's attorneys to launch an urgent application
out of the North Gauteng High Court for appropriate relief, including interdicting
you from suspending me.

7. i confirm that the application is in the process of being issued and wiil be served
on the State Attorney shortly.

Yours faithfuiiy,

Mr RJ MCBRiDE
EXECUTIVE DIRECTOR
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE

DATE:
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Private Bag X9S25, Polokwans, 0700,66 A Market Street, Femnic Building, 2nd Floor, Polokwane
Tel.: (015) 2919800 Fax: (015) 295 3409

EnqilHKhuba
Date: 2014/01/22

Enq: i H Khuba
Date: 2013/09/04

Case investigative Report

1. COMPLAiNT IDENTIFICATION

1.1 CCN

1.2 incident Description.Code

1.3 Type of Report

1.4 Report Date

1.5 Date of Last Report

1.6 Complaint Category

1.7 Complainant

1.8 Date of Complaint

1.9 SAPS CR/CAS Number

1.10 Suspect identification

1.11 investigator

1.12 Assignment

1.13 Reporting Staff Member

2013030375

312

Criminal Prosecution

22 January 2014

09 November 2012

Section 28(1){f) and 28(1)(h)

Shepard Chuma and others

10 October 2012

Diepsioot CAS 390/07/2012

Lt Gen. Dramat and others

Task Team

investigations

innocent Khuba

ttf
Secret Pagel
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article by Sunday Times. The case was referred to the independent Police
Investigative Directorate by Civilian Secretariat for further investigation.

SUMMARY OF ALLEGATIONS

The following allegations were made:

It is alleged that between 04/11/2010 and 31/01/2011 Captain M L Maiuleke, Warrant
Officer Makoe and Constable Radebe, through the direction of General Sibiya and Lt
General Dramat, conducted operations In Soweto and Diepsloot to trace Zimbabwean
Nationals. The suspects were wanted in connection with the murder of a Zimbabwean
police Colonel in Bulawayo. The members were accompanied by Zimbabwean Police.
Five Zimbabweans were arrested in Diepsloot and detained at various stations as
illegal Immigrants and others for fictitious crimes. They were allegedly assaulted by
SAPS members and Zimbabwean Police and transported to Beit Bridge where they
were handed over to the Zimbabwean Authorities. Four of them were reported
murdered in the hands of Zimbabwean Police.

2.2 According to the allegation, Major General Sibiya was also part of the operation.

3. CONSTITUTIONAL AND STATUTORY MANDATE

3.1 Section 206(6) of the Constitution of the Republic of South Africa provide that, on
receipt of a complaint lodged by a Provincial Executive, an independent Complaints
body established by the national legislation must investigate any alleged misconduct or
offences allegedly committed by members of SAPS.

3.2 Section 28 (a) (h) of tha independent Police Investigative Directorate Act 1 of 2011
provides that the Directorate must investigate any matter referred to as a result of a
decision of the Executive Director, or if so requested by the Minister, an MEC or the
Secretary as the case maybe, in the prescribed manner.

4. AVAILABLE EVIDENCE

4.1 STATEMENTS OBTAINED FROM INDEPENDENT WITNESSES

The following witnesses were interviewed and statements obtained.

SheoardChumaAl: He will state that on Friday 05/11/2010 at 20hOO he was at 6954
John Maiatije Street Diepsloot together with Nelson, Maqhawe and Witness standing
when they were approached by two unknown Black males. One of them produced an
appointment card and the other produced a firearm and ordered them to lie down.
He will further state that one of the Police Officer then took out a paper and started
reading names like Mtheiisi Sibanda, Godi Dube, Prichard Chuma and John. He asked
them whether they know such people but none of such names were known to them.
The officer was wearing a cowboy hat and they heard other police officers calling him
Cowboy. Few minutes later, Cowboy asked the other Police Officers about where to
detain them. While they argued about the place to detain them, the other officer
suggested that General Sibiya be consulted to provide direction in the matter. A short
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whiie later General Sibiya alighted from a Black BMW. He will state that they were
assaulted and when they arrived at Orlando Police Station one of the Officers cailed
"Leburu" took his R300 which was in a wallet in his back pocket. They were detained
and on 2010/11/06 at 12h00 the officer called "Cowboy" came and took the finger
prints of his co-accused but his fingerprints were not taken. He was informed that his
finger prints will be taken at Musina.

On Monday 2010/11/08 at 12H00 Cowboy came to collect them. They were taken into
a marked vehicle of Orlando SAPS driven by the officer in uniform. They followed
Cowboy who was driving a white Nissan D/C. They were taken to a certain place called
Bronkhorspruit where they were moved into a Toyota being- handcuffed. They were
then taken to Musina and they arrived at 17h00. They took one officer at Musina whom
Cowboy said he will make matters easy for them to cross the border. He will further
state that at the border, Cowboy went to Home Affairs office and few minutes later
came back. They were transported in a Nissan D/C and crossed the border with
Cowboy using a wrong lane but they were never stopped. When they were on the
other side Zimbabwean police came and placed handcuffs on top of other handcuffs
and Cowboy came and removed his handcuffs. They were taken to a Zimbabwean
police car. He will state that they were interrogated by the Zimbabwean Police Officers
about a Zimbabwean police Colonel who was killed. They were placed in separate
cells and after 11 days he was released. When he enquired about his friend he was
toid that he was killed by the Zimbabwean police.

Maqhawe Sibanda A2: He will state that on 05/11/2010 at 20h00 he was at his
residential place in Diepsloot when he was approached by two Black Males who
identified themselves as Police Officers. They instructed them to lie down and they
cooperated with them. Few minutes later there were many cars of Police Officers in
civilian clothes and they started searching them. He will further state that they were
assaulted and the police aiso took R500-00 which was in his pocket. There was
another police officer wearing Cowboy hat reading names on the paper and asking
them whether they knew the names of such people. He will state further that he saw
General Sibiya coming out of a black BMW and gave instruction that they should be
taken to Orlando SAPS.

Nelson Ndlovu A3: He will state that on 05/11/2010 at 20hOO he was at his younger
brother's residential place in Diepsioot when he was approached by two Black Males
who identified themselves as Police Officers. They ordered them to iie down and then
started to assault them. He Identified one of the Police Officer by the nickname Leburu.
After their arrest the Police Officers argued about where they should detain them and
one of them suggested Randburg. General Sibiya gave the Instruction that they must
be detained at Orlando SAPS. They were then taken to Oriando SAPS but Shepard
Chuma and Witness went with the police to show them where John stays.

BonqanJ Henry Yende A4: He will state that he is a member of the South African
Police Services attached to Crime intelligence. During October 2010 he was nominated
to be a member of Task Team caiied Tactical Operations Management Section
(TOMS) which was led by General Sibiya. On 2010/11/05 he received a call from W/O
Makoe of DPCI in Gauteng who was also part of TOMS informing him that General
Sibiya wanted them to meet in order to look for four suspects who are wanted in
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connection with the murder of police Colonel in Zimbabwe. He then went to Fourways
Shopping Center with Constable Desmond Campbell who was'atso part of TOMS to
meet with W/O Makoe. On their arrival at the Shopping Center W/O Makoe also
introduced two Zimbabwean police to them. He will further state that he was informed
by W/O Makoe that the two officers came through the office of General Dramat At that
time General Sibiya was seated in a navy blue BMW and he could not go and greet
him. They went to Diepsloot together with Captain Maiuleke (also known as Cowboy),
W/O Jawuke and Constable Leburu Radeba "aidentify the house of the suspects.

Captain Maiuleke came back and informed them that he left the two officers observing
the movements of the suspects at their residence. On their arrival at the suspect's
place of residence, Captain Maiuleke searched the suspects and confiscated their
passports. There were four men who were lying on the ground and the two
Zimbabwean police said that the four men are wanted In connection with murder of a
Zimbabwean police Colonel in Bulawayo. The suspects were taken to Orlando and
detained as illegal Immigrants. On 23/11/2010 he was briefed by W/O Makoe that the
two suspects who were arrested were subsequently killed in Zimbabwe. He will further
state that the suspect Prichard Chuma was detained in Alexandra Police station. He
wili further state that Captain Maiuleke was reporting directly to General Sibiya and
whenever torture of the suspects was to be carried out, he condoned it.

Petros Jawuke AS: He will state that during October 2010 he was nominated to be
part of a Task Team Called "TOMS" in Gauteng Province and that the team operated
under the command of General Sibiya. On 2010/11/05 in the evening he received a call
from W/O Makoe that their Commander Gen. Sibiya wanted all TOMS members to
meet in Fourways because there was a Colonel who was murdered. He wiii state that
he collected W/O Ndobe and rushed to Fourways where they met with other members.

He will state that W/O Makoe instructed him to join Captain Cowboy Maiuleke and
Constable Leburu Radebe to identify the suspects address. On their arrival at the
identified house they found a car standing outside but there was no one inside the car.
He will state that four men came to the vehicle and that they arrested them and
detained them at Orlando Police Station as illegal immigrants but not the Zimbabwe
murder case as indicated at the beginning of the tracing process.

He will further state that on 2010/11/23 the second operation was arranged and that he
got a call from W/O Makoe that their Commander General Sibiya wanted them to meet
at Diepsloot Shoprite. General Sibiya was present In the second operation. They went
to Diepsloot where an African Male Pritchard Chuma was found and arrested for
murder of the Colonel in Zimbabwe.

Desmond Campbell AS: He will state that on 2010/11/05 General Sibiya arranged
with W/O Makoe to caii them for operation at Diepsloot for tracing wanted suspects in a
murder case where a Colonel was killed. He received a call from Constable Radebe
that they have already arrested the suspects.

He will further state that the suspects were assaulted since he heard screams but did
not take part in the assault of the suspects. The suspects were arrested in connection
with a murder of the police Colonel in Zimbabwe. He will state that the four suspects
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were then detained at Orlando Police Station as illegal immigrants and not on the
Zimbabwe Murder case of the Colonel. On 22/11/2010 until the early hours of
23/11/2010 Prichard Chuma was arrested and detained in Alexandra. He never saw
General Sibiya being involved in the operation but that there was a person who was
always seated In the black tinted BMW and W/O Makoe referred to the person as
General Sibiya.

Alfred Ndabs A7: He will state that during October 2010 he was nominated to be part
of Task Team called TOMS" In Gauteng Province headed by General Sibiya. On
2010/11/05 Gen. Sibiya arranged with W/O Makoe to call them for operation at
Diepslootfor tracing wanted suspects In a murder case where a Colonel was killed. He
was not aware that the suspects that they were tracing were needed in a Zimbabwe
case. He received a call from Constable Radebe that they have already arrested the
suspects.
The suspects were assaulted by General Sibiya, Captain Cowboy and W/O Makoe. He
will state that the four suspects were then detained at Orlando Police Station as illegal
immigrants but not on the Zimbabwe murder case of the murdered Colonel.

Desmond Campbell AH-Additional statement He will state that he was based at
Johannesburg Central Crime Intelligence before receiving a call up instruction from
Provincial DPCi head , Gauteng Major General Sibiya too report at Gauteng TOMS
office. On 22/11/2010 of which he cannot remember the exact time they detained
Prichard Chuma whom he does not know whether is related to Shepard Chuma. He
will further state that he witness an assault on 2010/11/05 on Zimbabwean Nationals
carried out by Captain Maluleke, W/O Makoe and Constable Leburu. He wiil further
state that on 2010/11/05 and 22 to 23/11/2010 when they carried out the operation,
there would be a figure seated in a black BMW whom Warrant Officer Makoe referred
as Major General Sibiya.

Andrew Mark Sampson A12-. He wiil state that he is a White Male self employed as a
Project Manager of House Constructions. He knew Maqhawe Sibanda as a sub-
contractor on his building sites. He will state that Mr. Sibanda vanished for a week and
resurfaced again. He was informed by Mr. Sibanda that his disappearance was as
result of his arrest in connection with the alleged murder of a Zimbabwean Colonel. He
was taken to Beit Bridge but released along the way and he had to find his way back
because he did not have money and his cell phone was confiscated by the police. He
will state that he was requested by Mr. Sibanda to call the said police Captain for his
ceil phone. He called the police Captain and he confirmed that the cell phone will be
returned. He does not know whether such phone was finally returned to Mr. Sibanda.

Sibonqilo Mpofu A24\ She wiil state that she Is a neighbor of the deceased Johnson
Nyoni. She will state that she witnessed a group of unknown Poiicemen assaulting the
deceased who was lying down on the furrow of running water as it was raining. She wiil
state that the deceased was assaulted by means of being kicked with booted feet. She
will state that she cannot recall the exact date but it was during January 2011.She will
state that the deceased was also pepper sprayed on his face and that he was having
bloodied mucous coming out of his nostrils.
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She will state that she was standing at the distance of about 20 meters when she
witnessed the Incident and that it was still in the morning around 10:00. She will state
that she never saw what happened inside the shack. She will state that she learnt that
the deceased was indeed murdered after a month from his younger brother. She will
state that she may not be able to identify them if she can see them again.

Reasons Mhlawumbe Sibanda A20: He will sate that on November 2010, on the date
in which he cannot remember the date he visited his ex-girlfriend Brightness Nka
Ncube who was staying with his distant sister Rachel Ncube. He slept over and in the
middle of the night he was woken up by the police looking for John the boyfriend of
Rachel. He was assaulted by a police whom he cannot identify, since it was in the
dark. There was another Police Officer who was flashing a cellphone on their faces
trying to Identify them. He will further state that John was not there and they were freed
when they indicated to the police that none of them was John.

Rachel Ncubo A21: She will state that she Is the wife of the deceased John Nyoni. It
was on 26/11/2011 at 10h00 when she was in her shack with her husband Johnson
Nyoni when police arrived and started assaulting him. The police entered the shack
and said that they were looking for a firearm which they alleged that her husband used
to kill a policeman in Zimbabwe. There were five (5) police vehicles, and her husband
was taken away by the police and that was the last time she saw him. In February
2011 she received a call from Bikinis Nyoni, the brother of the deceased that Johnson
Nyoni has died.

Brightness Nka Ncube A22: she will state that she is the sister-in -taw of the late
Johnson Nyoni. On the 5th or 6th of November while she was asleep she was woken up
by the police who pretended to be Johnson Nyoni and later changed to indicate that
they are In fact Police Officers. She will further state that she was assaulted by the
police who were looking for Johnson Nyoni. The police freed them-after they realized
that Johnson was not amongst them. She learned later that Johnson Nyoni was
murdered by the police in Zimbabwe.

Madaia Bhekisisa Nvonl A23\ He will state that he is the brother of late
Johnson Nyoni and on 01 March 2011 he telephonically contacted his brother in law
Orbed Ndlovu from Buiawayo in Zimbabwe who informed him that his brother Johnson
Nyoni is late and was found at Central Mortuary in Buiawayo. He will further, state that
he then went to Buiawayo in Zimbabwe and at the mortuary he found the body of his
brother. The body of Johnson Nyoni had a bullet wound on the collar (neck) just above
the chest and it exited at the back. There was an Information note attached to the body
stating that Johnson Nyoni was involved in the crossfire at Gwanda in Zimbabwe. He
will further state that he attended Johnson Nyoni's funeral which was held at
Tsholotsho in Zimbabwe.

4.2 STATEMENTS OF MEMBERS AT ORLANDO POLICE STATION

The following statements were obtained from members of SAPS based at Orlando
police station who are witnesses in the case.
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Brigadier Mthokozelwa Zanqwa A25; He will state that he is a Station Commander of
Orlando Police Station. He became aware of the allegation of deportation of
Zimbabwean foreign Nationals In 2012. He will state that as part of his own
investigation he perused the registers to check if there were indeed Zimbabwean
nationals detained at Orlando Police Station. According to OB 279/11/2010 the said
Foreign Nationals were arrested by Captain M L Maluleke. He also discovered that the
Foreign Nationals were detained until 08/11/2010. The procedure is that when a
person is arrested and is suspected to be illegal Immigrant, Home Affair official is
called to verify the status of the person before he or she is taken to Lindela for
deportation. He does not know why the procedure was not followed by the police in this
case. He will further state that Captain Maluleke confirmed that he Indeed took the said
Foreign Nationals to Beit Bridge.

Thomas Plxano Sefagane 426: He is a member of SAPS stationed at Orlando. On
06/11/2010 Captain Maluleke came to the holding cells with four foreign national
namely Dumisani Witness Ndeya, Nelson Ndlovu, Maqhabane Sibanda and Shepard
Chuma. The four Foreign Nationals were registered on the OB and cell register. He will
state that it was for the first time for him to experience a situation where a member of
DPCI arrest and detain a person for being an illegal immigrant.

Padila Abrina Papo A27: She will state that she is a Constable and that during the
time of incident she was still a trainee. On 2010/11/08 at 05h45 she reported on duty
and she was posted at the cells. On the same day she was tasked by W/O Marule to
write the Occurrence Book. She made entries as directed and not as she observed
because she was a Trainee.

4.3 STATEMENTS OF HOME AFFAIRS OFFICIALS

Nolwandle Qaba 29: She will state that she is a Director responsible for Deportation.
She will further state that the incident that took place in 2010 occurred before she
joined the department but upon being Informed of the facts of the case by her juniors,
she realized that members of the SAPS did not comply with the procedure when they
deported the four Zimbabwean Foreign Nationals. She stated that a member of SAPS
is not allowed to deport any person without the Involvement of Home Affairs. The
person suspected to be illegal foreigner must be verified by the Immigration Officer and
the High Commissioner or the Embassy must confirm that such person is their citizen.

Peter Ndwandwe A2B: He will state that he is an Assistant Director with the
Department of Home affairs in Soweto. He started knowing about the incident involving
four Zimbabwean Foreign Nationals In 2012 when he was contacted by Mr. M
Matthews who is a Chief Director at their Head Office. He will further state that the four
Zimbabwean nationals were not supposed to be deported because from 20/09/2010 to
31/12/2010 there was DZP which is Dispensation for Zimbabwean Project initiated by
the Minister to allow all Zimbabweans without legal documents to stay in the country for
90 days in order to apply for legal documents. There is no Zimbabwean who was
supposed to be deported on the basis of illegal documents during that period.

He will also further state that in 2012, few days after receiving a call from Mr. M
Matthews a Police Officer by the name of Maluleke visited his office and showed him
Home Affairs documents with signature and asked him whether he could identify any
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signature on the documents. He told Mr. Maluleke that the signature does not belong to
any of his people. The documents were copies and Mr. Maluleke left in a hurry without
showing him the documents in full.

He will further state that no police officer is allowed to deport any person and any
person suspected to be an illegal foreigner must be screen by Immigration Officer.

Job Jackson A33: He will state that he is an Acting Deputy Direct responsible for the
day to day running of Lindela Holding facility. In his statement he outlined the process
involved in the deportation of a person from Lindela. He will further state that the
incident took place before he was transferred to Lindela.

Potiswa Skosana A3t She will state that she is an Immigration Officer Station at
Soweto. She will further state that the form Warrant of Detention of Illegal Foreigner
(BI-1725) was discontinued In 2008 and that the Notification of Deportation Form must •
be accompanied by the fingerprints. She will further state that in all cases police call
them to screen the illegal foreigners before such persons are taken to Lindela.

Johannes Ladewickus A3O\ He will state that he is a Deputy Director in the
' Department of Home Affairs at Soweto. He confirmed that the number on the
Detention Warrant and Notification of Deportation form provided by the police does not
belong to any Home Affairs official in Soweto.

Richard Peter Eiberp 437: He state that he is an Immigration Officer based at Beit
Bridge. He will further state that when SAPS bring an illegal foreigner at Port of Entry
they must hand in a Body Receipt form and not the Detention Warrant. The Warrant of
Detention is not a deportation document and must not be produced or stamped at Port
of Entry.
He will dismiss the allegation that the stamp used on the documents claimed to be
Home Affairs documents by the police is a deportation stamp.

Kobe/a Martjret Mohlahlo A39-. She will state that she is an Immigration Officer based
at Belt Bridge and she had been a custodian of Stamp 20 since 2010. She had been in
control of stamp 20 and when she Is not in the office the stamp would be locked in the
safe. She is the only person in possession of the key. She will state that on the 7th and
881 of November 2010 she was off duty and the stamp was locked in the safe. She
does not know how stamp 20 appears on the documents which the police claim to be
deportation papers because on the day in which the documents were stamped she was
off duty and the stamp was locked in the safe.

4.4 STATEMENTS OF MEMBERS OF SAPS IN LIMPOPO

Ndandulenl Richard Madilonaa A51: He will state that he is a Police Officer in the
South African Police Service holding a rank of Lieutenant Colonel stationed at
Thohoyandou SAPS as a Commander of Crime Prevention.
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He will further state that the statement is additional to the statement he signed with a
member of the Hawks from Pretoria. He wants to clarify certain issues pertaining to his
previous statement.
Before he was transferred to Thohoyandou SAPS, he was working at Beit Bridge
Police Station as a Commander. His duties included Crime Prevention, liaison with the
Immigration Officials and other police officials from other stations,
In 2010, two weeks before the 8th November, there was a convoy of vehicles from
Zimbabwe entering into South Africa. As he was suspicious, he approached them. The
convoy was approaching the Immigration Offices.When he approached them, one of
them introduced himself to him as the leader of the group and he told him that he is
Superintendent Ncube from the Homicide Unit in Harare. He then requested him if they
could not find a place to sit down and discuss.
Superintendent Ncube told him that he was going to Pretoria to meet General Dramat.
He said to him that maybe he knew about the Chief Superintendent who had been
murdered. He said that the suspects were in Gauteng and he had organized with
General Dramat to assist them in tracing the suspects.
He will state that he told Superintendent Ncube that he has to verify with his seniors
about the arrangements. He was given a number of General Dramat by
Superintendent Ncube. He called Colonel Radzilanl to verify the information but she
requested that he should call Brigadier Makushu who was a Provincial Head Protection
and Security Services. He then called him on his cell phone and explained to him that
there are police from Zimbabwe who are intending to have a meeting with General
Dramat. Brigadier Makushu told him that he was not aware of the visit but if the people
are saying that they are going to meet the General, he should call General Dramat
directly. He phoned General Dramat on his cell phone and he responded by saying
that he is aware of the Zimbabwean police and he must let them come.
For the period of two weeks, he never heard anything from Superintendent Ncube and
his group. After two weeks he received a call from Superintendent Ncube who told him
that he was in town and he wanted to say goodbye. He went to town and met with
them in front of Tops bottle store. They bought liquor and they left to the border. He did
not escort them; they went to the border and crossed to Zimbabwe. They did not
discuss anything about the operation they had in Gauteng with General Dramat.
The following day after the departure of Zimbabwean police, he received a call from
Captain Maluleke who is also known as "Cowboy". It was on 08 November 2010
between 16 and 17:00, when he called and Introduced himself as Cowboy and I asked
as to who is Cowboy. He said that he is a Captain Maluleke and was with him at Paari
in Cape Town In 2005. When he said that he is Captain Maluleke, he remembered
very well who he was. Captain Maluleke asked him where he was, and he said he had
already crossed the checkpoint. He was told to stop and wait for him. After thirty
minutes he arrived and was driving a Sedan which he thinks is a BMW. He was with a
male person who was seated on the front passenger seat. He then entered into the
vehicle after the passenger had moved to the back seat.
While he was on the front passenger seat heading to the border gate, he told him that
the Zimbabwean police whom he assisted some weeks back were looking for suspects
in connection with the death of police chief in Zimbabwe, and now they have found
them. He told him that he was sent by his big bosses to assist in deporting them
because the country does not have extradition agreement with Zimbabwe. He said that
since the Zimbabwe police entered the country there had been busy trying to trace the
suspect.
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While they were driving he realized that there were other BMW cars which were
following them and he knew that it was a convoy. Captain Maluleke told him that
suspects are in the vehicle behind them. He said that that there are two suspects and
the third one is still not yet found. He will further state that he never stopped anywhere
at the border and no documents were stamped for the purpose of deportation.
When they arrived at the Zimbabwean side the vehicle stopped and immediately all the
vehicles were surrounded by Zimbabwean police. They then pulled the suspects from
the back seat of the vehicle behind them. He knew that they were Police Officers
because he had been working at the border for a long time and he knew them. He
even saw the vehicles that crossed two weeks ago when Superintendent Ncube
entered the country.
Thereafter one of the Zimbabwean police came and thanked them and said that they
must not use the other gate but use the one they used when they entered.
Captain Maluleke told him that what happened is top secret and people must not know
about it.
In 2012 of which he cannot remember the month and date, Captain Maluleke phoned
and told him that there is a person from Head Office who will be coming for
investigation and that he must cooperate with him.
Later a person came to Thohoyandou and he had a draft statement. He was told that
there is a problem with the operation which was once done by the Hawks and they
would like his statement to be in a particular format. He told him that the statement is
for covering up and the parliament has some issues about the operation. He will further
state that he read the statement and realize that it was to close the gaps and not a true
reflection of what happened.

Brigadier Joseph Makushu A53\ He will state that in 2010 he was the Head of
Security and Protection Services responsible for eight Borders of which one of them is-
Beit Bridge. He will further state that Colonel Madilonga was one of his team members
posted at Beit Bridge reporting under Colonel Radzilani. He remembers receiving a call
from Colonel Madilonga irr 2010 requesting permission to allow Zimbabwean Police
who were going to see Major General Dramat. He then instructed him to call General
Dramat directly because he did not want to be involved in the operation which he was
not previously informed about. He will further state that it was the last time he spoke to
Colonel Madilonga about the Zimbabwean Police.

Co/one/ Dovhani Sharon Radzilani A54: She will state that in 2010 she was the
direct supervisor of Colonel Madilonga at the Beit Bridge Port of entry. She will further
state that in 2010 Colonel Madilonga informed her about the Zimbabwean Police who
were about to enter the country to see Major General Dramat. She cannot remember
whether he informed her telephonlcally or he came to her office. She will further state
that she told Colonel Madilonga to speak with Brigadier Makushu about the issue.

4.5 STATEMENTS OF TOMS MEMBERS IN GAUTENG AND PRETORIA

LtColNeethlina:A55: He stated that he is a member of South African Police Services
stationed at the Directorate of Priority Crimes, Provincial Office in Gauteng. In
November 2010 of which he cannot remember the exact date, he received a request
from Captain Maluleke to assist in arresting a suspect in the Fourways area. He met
with Captain Maluleke at Diepsloot who then led him to the spot where the suspect
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Captain Maluleke further said that they were Zimbabwean police who came to take the
suspect, referring to the suspect whom they had Just arrested at Diepsloot.
While they were with the suspect, he told them that some, weeks back he was In
Zimbabwe attending a funeral of some of the people he committed crime with and also
knew they were after him. He was telling them when Captain Maluleke and
Zimbabwean police were inside the offices.
They were requested to take the suspect to Pretoria Moot SAPS for detention. Before
they went to Pretoria Moot SAPS, photos of all members involved in the operation were
taken. When they arrived at Pretoria Moot Polices station, Captain Maluleke detained
the suspect and they then knocked off.

Johannes MpaU Moatsh! A61: He will state that in January 2011 he was on duty
posted at Diepsloot as a result of xenophobic violence prevalent at the time. At 13hO0
on that particular day, he received a call via two ways radio from his commander to go
Diepsloot police station. When he arrived with his colleagues he found the commander
of Diepsloot Police station who introduced them to Captain Maluleke who was with two
males persons and a female. The two male persons and a female were introduced as
members of Crime Intelligence. Captain Maluleke informed them that there is a person
who has committed serious cases in Zimbabwe and he is very dangerous. Captain
Maluleke further said that the suspect was with the informer and had to be arrested. He
will further state that they went into Diepsloot where the suspect and the informer were
pointed out After the arrest of the suspect they went to a certain shack where
members of Crime Intelligence conducted a search but nothing was found. They were
told by Captain Maluleke to transport the suspect to DPCI offices in Siiverton. At
Siiverton Captain Maluleke requested them to book the suspect at Moot Police with the
instruction that no visitor is allowed for the suspect. He cannot remember the name of
the suspect but he remembers taking photos with the officers from Zimbabwe.

Sello John Phaswana A64: His statement corroborates that of Avhashoni Desmond
Takalani in all material aspects.

Tshatoa Jacob Se/efe/a A63: His statement corroborates that of Avhashoni Desmond
Takalani and that of Sello John Phaswana in all material aspects.

Matsobane Silas Mokoatlo A78: His statement corroborates that of Avhashoni
Desmond Takalani and that of Sello John Phaswana as well that of Tshatoa Jacob
Seletela.

Andries Nxumalo A65: will state that around 11 or 26 January 2011 he was working in
Diepsloot as a result of xenophobic violence at that time. He heard over the radio that
they were wanted at Diepsloot Police station. When he arrived at the station he found
Captain Maluleke, two male officers and one female who were introduced to him as
members of Crime Intelligence. He will further state that Captain Maluleke requested
them to assist in the arrest of Zimbabwean National who committed serious crimes in
Zimbabwe. Together with his colleagues they went to a section in Diepsloot where the
suspect was said to reside. The suspect was arrested and taken to DPCI offices in
Siiverton; he participated in a photo shoot with members of Zimbabwean Police. After
the photo shoot, they took the suspect to Moot Police station for detention.
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was. Captain Maluleke walked towards him and briefed him, informing him that he Is
investigating a case of murder of a Zimbabwean police officer.
He did not ask any question because he knew Captain Maluleke to be working for
"Cross Border Desk" at the Head Office of the Hawks. He also did not ask question
because he knew that Captain Maluleke was representing the Head Office. He
considers himself to be less knowledgeable in Cross Border crimes than Captain
Maluleke. He discussed the tactical approach of the operation with his team since he
considered the operation to be high risk. He positioned himself at the back of the
vehicle convoy down a very narrow alley leading to an informal structure. There were
three Police Officers whom later he discovered that they were Zimbabwean police.
They were dressed in neat trousers, collar shirts and suits jackets.

After 15 minutes his members came out and informed him that they found the intended
target and that Captain Maluleke had arrested him. They drove out of the settlement
and stopped at the shopping center. Captain Maluleke informed him that they also
have to arrest other suspects in Soweto. He was informed the next day that other two
suspects were also arrested.

He also remember receiving a call from Captain Maluleke requesting escort of high risk
suspects to Musina since he had to hand them over to Zimbabwean Authorities. He did
provide a team to escort the suspects. He believes he must have reported such arrests
to Major General Slbiya.

Captain Arnold Boonstra AGO: He will state that in November 2010 (a date and time
of which he cannot remember) he was requested by Lt Col Neethling to assist in
tracing the suspects who were wanted by Captain Maluleke. He went to Dlepsloot
shopping Centre and waited for the members Involved in the operation to come and
fetch him. They came in a convoy and he followed. It was at night and he cannot
remember the exact time. He approached Lt Col Maluleke known as Cowboy to
provide him with the case number or reference number. He gave him a reference
number from the file he was holding. He also told him that the suspects were wanted in
connection with murder of a Police Colonel in Zimbabwe. He also mentioned that the
police Colonel was killed during the Shoprite robbery. He does not remember precisely
whether he said Shoprite robbery took place in Zimbabwe or South Africa.

The operation moved to Soweto but he did not see people who were arrested. .He did
not witness any assault because he was not near the operation. He just heard Lt Col
Maluleke saying that he will detain the suspects in Soweto.

Captain Ernest Nkosi A77\ He will state that on 22/11/2013 after the operation which
was carried out at Diepsloot he was requested by Lt Col Maluleke from DPCI Head
office to take suspect Prichard Chuma to Alexandra Police station for detention but
without the case number. He detained the suspect at Alexandra Police Station free of
any injuries. He will further state that he wrote the cell number of Lt Col Maluleke In the
Occurrence Book.

Warrant Officer PJD Se/ape A56: He will state that he is employed by DPCI in
Gauteng on a rank of a Warrant Officer. In November 2010 of which he cannot
remember the exact date he received a call from his Commander Lt Col Neethling
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requesting him to assist Captain Maluleke in escorting a suspect. He told him that
Captain Maluleke will provide details of the trip.

He then called Captain Maluleke who confirmed that he needed assistance to transport
a suspect to Musina. He requested him to use his vehicle because It had a blue light.
He was in possession of BMW 330 with registration number TJH588 GP. He cannot
remember the details of the trip but he remembers arranging with Captain Maluleke to
meet at Alexandra Police Station on 23/11/2010 as recorded in the Occurrence Book to
book out the said suspect. Captain Maluleke, arrived and was driving a Nissan Hard
body Double Cab.
Captain Maluleke told the officer at the Service Centre the name of the suspect and the
suspect by the name of Prichard Chuma was brought to him. Captain Maluleke
handcuffed the suspect and took him to the BMW. He then drove the vehicle being
escorted by Captain Maluleke. He did not know what the suspect was wanted for and
that he was just carrying out the request of his commander. He was told by Captain
Maluleke that the suspected should be taken to Silverton Police station. He drove the
suspect to Silverton where he was booked in the cells. He does not remember whether
he booked the suspect himself or Captain Maluleke did i t After booking the suspect
Captain Maluleke told him that on 24/11/2010 he must assist in escorting the suspect
to Musina.

On 24/11/2010 he went to Silverton DPCI's office as directed tetephonically by Captain
Maluleke. When he arrived the following day, he discovered that the suspect he
transported the previous day was no longer in the cells in Silverton Police Station but
with Captain Maluleke. He was then brought to his vehicle and after he sat down,
Captain Maluleke placed Iron legs on him. They then drove to Musina while Captain
Maluleke was providing escort. Captain Maluleke was in the company of a female
person not known to him.

On arrival at Musina Captain Maluleke signaled using the head lights that they have to
proceed straight to the border. He then proceeded to the border and when they arrived,
they found the entry gate having a long queue. He used the exit gate as entrance gate.
The police stopped them before they proceeded any further but when he put the blue
light of his vehicle on, they gave way. He stopped in front of the police station at Beit
Bridge and Captain Maluleke came over to his car, released iron legs from the suspect
and headed to the Community Service Centre. He then went back and slept over In
Polokwane.

Warrant officer Glyani John Sambo A59: He will state that on 23/11/2010 he was
officially on duty at Silverton Police station when Detective Warrant Officer Selepe
brought a black male Prichard Chuma. The prisoner was booked in as a transit without
body receipt. He will further state that W/O Selepe was with an unknown African male.
On 24/11/2010 W/O Selepe came and book out the prisoner Prichard Chuma from
Silverton Police station to Beit Bridge under Bulawayo Case number 1337/11/2010.
The same prisoner was received by the African male who was with W/O Selepe the
previous day and he signed the Occurrence Book as a Captain..

Mclntosh Po/e/a A76\ He will state that in December 2010 to May 2013 he was
employed by South African Police Services as a spokesperson for the DPCI. He was
reporting directly to Lt General Dramat and Brigadier Mashigo. He will further state that
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he remember one time being introduced to the Zimbabwean Police who were having a
meeting with General Dramat. He cannot remember when and how the meeting was
conducted since he was not part of the meeting. In 2011 he received an inquiry from
Mzilikazi wa Africa who wanted to be clarified of renditions of Zimbabwean nationals, A
meeting was held between him and Lt General Dramat, Col Basi and Captain Maluieke
to discuss the issue. During the meeting Captain Maluieke denied to have handed any
person to Zimbabwean Authorities without the involvement of Home Affairs. Lt General
Dramat also denied having known any renditions of the Zimbabwean nationals. He will
further state that he telephonically contacted Major General Siblya to find out whether
he knew about the renditions of Zimbabwean nationals and he denied having
knowledge of such. He will further state that he does not remember an incident In
which he moved from house number to house number three at the DPCI office and Lt
General Dramat addressing the people about the arrest of the Zimbabwean nationals.

Masocha ffot/gers Nthlamu A80: he will state that on 11/11/2011 he received an
investigation from his commander Colonel Basi by giving him a copy of a newspaper
article that reads' "HAWKS AND SA POLICE ARRESTING SUSPECTS AND
SENDING THEM OVER THE BORDER TO BE MURDERED". He will further state that
he investigated the case by interviewing members of the Hawks Lt Col Maluieke who
also gave him copies of warrants of detentions of the following individuals, Dumisai
Witness Ndeya bom 1987/05/10, Nelson Ndlovu bom 1985/11/14, Maqhawe Sibanda
born 1988/07/13 and Shepard Chuma bom 1988/07/15. He also approached Interpol
and checked whether the above suspects were on the list of wanted suspects. He
obtained the statement of Lt Col Neethling, Major General Sibiya, and Mr WCR Voster.
He will further state that during the investigation he was unable to find the person who
leaked the documents to the media.

4.6 STATEMENTS OF TRT MEMBERS WHO ASSISTED IN THE ARREST OF
JOHNSON NYONI.

Avhashoni Desmond Takalani 462: He is employed by the South African Police
Services in Gauteng stationed at Johannesburg Central Police station under the TRT
unit. On 2011/01/12 at 11h00 in the morning he was on duty in a full uniform posted at
Diepsloot for Crime Prevention purpose. While busy with his duties with other members
of TRT unit from Johannesburg Central, they received a request from members of the
Hawks (DPCI) TOMS who were at Diepsloot SAPS to provide backup in the arrest of
wanted suspecL When they arrived at Diepsloot SAPS, he decided to remain outside
while others were briefed inside the station. From the station the vehicles proceeded to
the Squatter Camp. Along the way his co-workers informed him that there was a
suspect who was being traced at the Squatter Camp.

When they arrived at the place where the suspect was, he remained Inside the vehicle
because it was raining and he did not have a rain coat He saw the suspect when they

• brought him to the vehicle. After members of the Hawks and Crime Intelligence who
were unknown to him arrested the suspect, they were requested to escort the suspect
to Silverton DPCI offices. They escorted the suspect and at Silverton DPCI offices he
saw Captain Maluieke who was wearing a Cowboy hat with two unknown African
males who were travelling in a white BMW with Zimbabwean registration numbers.
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Constable Hosea Tshabalala A83: He will state that on 26/11/2011 he was officially on
duty posted at Diepsloot. While still on duty was requested together with his colleagues
to assist them in tracing a suspect who was Involved in the murder of Zimbabwean
Colonel in Zimbabwe. Constable Rikhotso and his female co-worker briefed them that
the suspect was with the informer. When they arrived at the exact place, they found the
suspect standing in front of the tuck-shop. They arrested him and took him to his room
where they found a woman with a small baby. Constable Rikhotso and his female
colleague search the room. The suspect was taken to Silverton at the DPCI offices
were they found two Zimbabwean police officers. He will further state that the suspect
informed him that some few weeks while he was in Zimbabwe he attended the funeral
of his colleague who was killed by the Zimbabwean police and the same Zimbabwean
police will kill him when he am've in Zimbabwe. He was requested to detain the suspect
at Moot police but he cannot remember the person who made the request.

4.7. STATEMENTS OF CRIME INTELLIGENCE MEMBERS WHO TRACED AND
ARRESTED GORDON DUBE AND JOHNSON NYONI.

Masinqita Rikhotso A67: He will state that In January 2011 of which he cannot
remember the exact date he went to Wierdabrug police station at the CIAC office which
is responsible for profiling and Identification of crime hot spots. When he arrived he
found Constable Sombhane who was working at the CIAC office. Constable Sombhane
gave him a list of wanted suspects and on top of the list was Gordon Dube who was
wanted in connection with murder in Zimbabwe and robberies in South Africa. He came
back to his office and organizes with his contact to look for Gordon Dube.it took two
week to find a wanted suspect. He will further state that his contact informed him that
he found Gordon Dube and together with his colleagues they went to Thembisa In
order to apprehend the suspect. He was informed that the suspect will be coming since
he wanted to buy bullets from someone. He will further state that while they were in
Thembisa they managed to see the suspect and when he moved the pursued until they
arrested his in Diepsloot. They found the suspect in possession unlicensed firearm. He
saw the same firearm with captain Maluleke at the Hawks offices after it was returned
from ballistic testing. The suspect was taken to Wierdabrug to detention. Again in
January 2011 he received information from Captain Maiuleke who requested him to
look for John Nyoni. He then tasked his informer again to assist in the arrest of Nyoni.
On 26/11/2011 he went to Diepsloot having organized with his Contact to arrest John
Nyoni. When he arrived the Contact pointed out the suspect and he was arrested. After
they arrested John Nyoni, his house was search but nothing was found. They took the
suspect to Silverton DPCI offices. They were assisted by members of TRT. He will
further state that he participated in the photo shoot with the Zimbabwean police. He
also heard Captain Maluleke requesting members of the TRT to take the suspect to
Moot Police station.

Plantinah Mokqobu A69: She will state that she is employed by the South African
Police Services stationed at Crime Intelligence in Pretoria with a rank of Constable. On
12/01/2011 while in the office they received information from their Contact/Informer and
he tipped them off about a crime that was going to take place at Diepsloot. They then
proceeded there with a backup of members from Ivory Park Police Station where they
effected the arrest of Gordon Dube at Diepsloot.
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In January 2011 they received information from CIAC at Wierdeburg regarding the
wanted suspect John Nyoni. The person they liaised with at CIAC was Constable
Sombhane who also gave them the number of Captain Maluleke. She also spoke to
Maluleke over the phone while they were there. They then drove to the Hawks offices
to meet with Captain Maluleke who told them that the suspect has murdered a police
officer in Zimbabwe.

They then tasked their Contact/Informer to .look for the suspect, who did and the
suspect was arrested. After the arrest of John Nyoni, they all proceeded to the Hawks
offices where they gathered together for a photo shoot. Captain Maluleke exchanged
the taking of photos with the Zimbabwean police. The photo of the suspect was also
taken and the exhibit which is a firearm was also photographed. After the photo shoot
she went to the shop, but when she came back she was told that General Dramat was
with Colonel Mclntosh and he had just addressed the people In her absence. She felt
that she missed out on the speech of General Dramat but her colleagues told her that
he was just congratulating them for a job well done.
Superintendent Ncube from Zimbabwe who was wearing black shirt and spectacles
told us that he will be sending us letters of congratulation from Zimbabwe. She still
recalls that later they were called by Brigadier Britz from Crime Intelligence Provincial
office, and he showed them an appreciation letter from Zimbabwean government. He
told them that they would be called by Provincial Commissioner Mzwandile Petros to
meet with them as a result of their good work. She does not know what happened to
John Nyoni thereafter.

Emmanuel Dinlzulu Mkaslbe A68: His statement corroborates that of Platinah
Mokgobu In all material aspects. He will state further that shortly after the photos were
taken, he saw General Dramat of the Hawks. General Dramat was with the
spokesperson of the Hawks known to him as Colonel Mclntosh Polelo. They then
gathered together and Captain Maluleke introduced General Dramat and the
spokesperson. General Dramat addressed and thanked them for arresting the suspect
General Dramat warned them not tell anyone about the operation we had just done.

After he said that he left and Captain Maluleke told us that he was organizing a
celebration braai. While they were busy enjoying themselves, a lady working at the
Hawks offices with Captain Maluleke came and joined them. She wanted the meat to
take home because there was too much meat She was requested to download the
photos from the camera by Captain Maluleke.

He will state further that he then decided to follow her to the office. When she
downloaded the photos he requested her to print the photos for him. She agreed and
printed many photos which he took home and still have them even now.

Constable Polelo Fortune Mngwenya A75: He will state under oath that on the
26/01/2011 he was called by his colleagues after the arrest of Johnson Nyoni to join
them at DPCI offices in Silverton for a braai. He will further state that when he arrived
he found Zimbabwean police and some of his colleagues participating in a photo shoot
Shortly after the photo shoot Lt General Dramat came and thanked them for the job
well done. He will further state that Lt General Dramat was wearing a white shirt and a
red tie.
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Statement of Brigadier A G Britz of Crime Intelligence A79\ He will state that
During January and February 2011, Constable Rikhotso and his female colleague
visited his office and informed him that they arrested two Zimbabweans who were
involved in a spate of arm robberies and recovered a firearm. He congratulated them
without enquiring the details of the case. In March 2011 he received a letter which was
addressed to Col Ntentenl from CID Provincial Headquarters in Zimbabwe Bulawayo-
Zimbabwe. A copy of the letter is attached to his statement. He then arranged with Col
Ntenteni to send the officers to the next Crime Intelligence Provincial Management
meeting in order for them to be congratulated. After the management meeting he also
wrote a letter to Lt General Toka's signature to the Provincial Commissioner in order
for him to congratulate the members. On 15/07/2011 he received four letters from the
Provincial Commissioner thanking members for good work. He will further state that he
had no prior knowledge that the suspects arrested were wanted in connection with the
murder of Zimbabwean police.

STATEMENTS OF D1EPSLOQT SAPS MEMBERS REGARDING GORDON DUBE

Avhasel Witness Rambuda A72: He will state that in January 2011 he was working
Diepsloot as a Detective. There were three suspects who were arrested after they were
involved in the shooting incident with the police, They recovered a firearm which was
booked into SAPS 13 and received exhibit number SAPS 13/31/2011. He was involved
in the charging of the suspects and they were attending court at Attridgeville.
After some few days he received a call from Captain Maluleke of the Hawks asking him
to go to Ballistic Pretoria and collect the firearm as he had already made arrangement
with them. He collected the firearm and handed it Captain Maluleke. Captain Maluleke
told him that he has a case he is investigation against one of the suspects. He
informed him that the firearm belongs to Zimbabwe. He typed a letter a letter on his
computer acknowledging the firearm but he does not remember where he put the
letter.

He will further state that Captain Maluleke told him that he had made an arrangement
with the, prosecutor at Atteridgeville to withdraw the case so that he could be able to
transport the suspect and the firearm to Zimbabwe.

Warrant Officer Isaac Dlamini A70\ He will state that in January 2011 docket
Diepsloot Cas 93/01/2011 was assigned to him for further investigation. The docket
had three suspect arrested for possession of unlicensed firearm and ammunition. The
names of the suspects were Menzi Dube, God Dube and Sidingumunzi Dumani. He
received a call from "Cowboy" Maluleke of the Hawks to hand the Case dockets
Diepsloot Cas 93/01/2011 to his office in Silverton. He said the docket had to be
investigated together with other dockets wherein God Dube is a suspect He further
said that the firearm which is an exhibit in his docket was used to kill a senior officer in
Zimbabwe. Captain Maluleke took the docket and gave them acknowledgement of
receipt

He will further state that Captain Cowboy in the presence of Constable Rambuda told
him that he will facilitate the release of the suspect from prison and he will talk to the
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Prosecutor to withdraw the case. After sometimes seeing that the docket was under his
name, he opened a duplicate and sent it to the prosecutor. The prosecutor decided to
decline to prosecute and the duplicate docket was filed.

Lean Meyer A73: He will state that he was investigating several cases wherein Godi
Dube was a suspect. The cases were as follows, Wierdabrug Cas 531/12/2010,
Wlerdabrug Cas 220/02/2010, Wierdabrug Cas 147/11/2010, Wierdabrug Cas
1022/12/20.10, Wierdabrug Cas 310/10/2010 and Diepsloot 93/01/2011. He was
informed by Captain Maluieke from the Hawks that suspect Alfred Godi Dube was also
wanted in Zimbabwe. According to Maluieke he was also wanted for murder as per
Bulawayo CR 438/09/2010. He will further state that he booked out suspect Godi Dube
and handed him to Captain Maluieke. Captain Maluieke informed him that suspect
Gordon Dube will be handed over to the Zimbabwean government through Immigration
channels,

Slndv Palsy Porous Sombhane A74: She will state that during 2010 and 2011 she
was based at Wierdabrug attached to Crime Intelligence unit. During 2010 she gave
Constable Rikhotso a list of wanted suspects in Wierdabrug. She also met Captain
Maluieke at Wierdabrug who told her that he Is looking for a suspect known as Godi
Dube. She contacted Constable Rikhotso and informed him that Captain Maluieke was
at Wierdabrug inquiring about Godi Dube. She gave him the contact numbers of
Captain Maluieke.

She will further state that on the 11/01/2011 she saw the name of Godi Dube on the
cell Register and decided to call Constable Rikhotso. Constable Rikhotso confirmed
that he arrested Godi Dube the previous night (11/01/2011), She went to the cells and
interviewed Godi Dube who said he would get a lawyer because the police assaulted
him.

5. DOCUMENTARY EVIDENCE ACQUIRED FROM VARIOUS POLICE STATIONS

5.1.1. EXTRACTS FROM OCCURRENCE BOOKS & SAPS 14 REGISTERS

The Investigation at Orlando Police Station uncovered the following:

Specific reference to OB 276 to 279 (A8Y. The entries made from 04h10 of
06/11/2010 to 12h00 of the 08/11/2010 confirm that Captain M L Maluieke of the DPCI
with force number 0622729518 arrested Dumisani Witness Ndeya, Nelson Ndlovu,
Maqhabane Sibanda and Shepard Chuma.

Specific Reference to OB 429 (A9)\ Entry made at 11h00 of 08/11/2010 confirm that
that Captain M L Maluieke of the DPCI with cell number 0827729518 booked out
Dumisanl Witness Ndeya, Nelson Ndlovu, Maqhabane Sibanda and Shepard Chuma
to Beit Bridge.
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SAPS 14 (A10): The cell register dated 2010/11/05 to 2010/11/08 indicates that the
following suspects were charged and detained, Dumisani Witness Ndeya, Nelson
Ndlovu, Maqhabane Sibanda, Shepard Chuma. The reason for detention of the
suspects as per register is stated as "illegal Immigrants'. The entry was made by
Sergeant Thomas Pixana Setage who also later confirmed this In a sworn statement.

The Investigation at Alexandra Police Station uncovered the following;

OB entry 22/11/10 (A57/1Y. The entry made on 22/11/2010 shows the booking of
Prichard Chuma by Captain Nkosi. However Nkosl wrote the name and contact
numbers of Captain Maluleke as the person who is the Investigating Officer of the
case.

OB entry 23/11/2010 (A57/2)): The entry dated 23/08/2010 shows the booking out of
Prichard Chuma by Warrant Officer Selepe.

The Investigation at Sllverton Police Station uncovered the following;

OB entry 23/11/12 A58/1: Warrant Officer Selepe booked in Prichard Chuma at
Silverton Police station with Bulawayo case number.

OS entry 24/11/2012 A58/2: Warrant officer Selepe booked out Chuma to Be'rt Bridge.
However Captain Maluleke also signed, acknowledging the release of Prichard Chuma
into his hands/custody.

The Investigation at Pretoria Moot Police station uncovered the following',

OB entry 26/01/11 (A66/1): Warrant Officer Johannes Mpatl Moatshi booked in
Johnson Nyonl by the instruction of Captain Maluleke for Fraud.

OB entry 28/01/11 (A66/2): Captain Maluleke booked out Johnson Nyonl to Beit
Bridge for Fraud.

SAPS 14: Captain Maluleke appended his signature on the entry and it shows that the
release of Johnson Nyoni to Captain Maluleke was for extradition purpose.

The Investigation at Wierdabrug Police Station uncovered tho following',

OB entry 12/01/12 (A71/1Y. Gordon Dube, Andrew Dube, Dumani Stirnusy were
detained for possession of unlicensed firearm. The same firearm was found to belong
to the murdered Zimbabwean Police Officer.

Body Receipts SAPS 216 (All/2): They show that Gordon Dube", Andrew Dube and
Dumani Stimusy were received from court on 14/01/2011 together but on 28/01/2011
Gordon Dube was not amongst the other suspects. Pretoria Prison records show that
Dube was release on the 28th January 2013 to Constable Meyer of Wierdabrug Police
station.

Copies of case dockets linking Gordon Dube, which were discontinued after
Gordon Dube's deportation (B201
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DleostootCas 93/01/2011:

The case docket was opened after Gordon Dube was found in possession of an
unlicensed firearm. The original docket was handed to Captain Maluleke and a
duplicate docket had to be constructed without some of the statements In the original
docket. The suspect Gordon Dube was attending court in terms of admission detail
report of Pretoria Central Correctional Services and the body receipt form both filed as
per A84/1 and A84/2 respectively.

WiBrdabnjg Cas 531/12^010:

The case docket was opened after Gordon Dube allegedly robbed a certain business
at Olievenhoutbosch where a shot was fired. An empty cartridge was successfully
linked with a firearm which Gordon Dube was found in possession off in Diepsloot Cas
93/01/2011. There is also a copy of a statement made by Captain Maluleke Indicating
that because of the seriousness of the cases committed by Gordon Dube in Zimbabwe,
Dube was handed over to Zimbabwean Government and he was sentenced to life
imprisonment.

Wierdabmg Cas 220/02/2010:

The case docket was opened after Gordon Dube allegedly murdered a person at
Serebeti area. The projectile found in the body of the deceased was linked to the
firearm recovered from Gordon Dube during his arrest as per Diepsloot Cas
93/01/2011. Gordon Dube was still attending court with the next court date set for
30/03/2011. Captain Maluleke also submitted a statement in which he indicated that
because of the seriousness of the cases committed by Gordon Dube in Zimbabwe,
Dube was handed over to Zimbabwean Government and he was sentenced to life
imprisonment.

WierdabniQ Cas 43/10/2010:

This murder case docket links Gordon Dube through cell records and ballistic result.
Captain Maluleke also submitted a statement in which he indicated that because of the
seriousness of the cases committed by Gordon Dube in Zimbabwe, Dube was handed
over to Zimbabwean Government and he was sentenced to life imprisonment.

Wierdabtvq Cas 147/10/2010

This attempted murder docket links through ballistic result. Captain Maluleke also
submitted a statement In which he indicated that because of the seriousness of the
cases committed by Gordon Dube in Zimbabwe, Dube was handed over to
Zimbabwean Government and he was sentenced to life imprisonment.

Wierdabtvg Cas 1022/12/2010:
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No docket or copies could be found regarding this case.

'WlerdabrvaCas 310/10^010:

This is house robbery case linked to Gordon.

5.2 DOCUMETARY EVIDENCE ACQUIRED FROM DPCI OFFICES.

Success report dated 04/02/2011 (A82/3): The report was addressed to General
Dramat, General Hlatshwayo and General Toka with a heading that reads,
"CONSOLIDATED SUCCESS REPORT:MOST WANTED FUGITIVE:WANTED FOR
MURDER AND ROBBERY: DPCI TOMS REF: 3/12/2010: AND ZIMBABWE
(BULAWAYO CR 348/09/2010): WITNESS DUMISANI NKOSI@NDEYA:
ZIMBABWEAN NATIONALS AND OTHERS.
The report bears reference 14/02/01 and was signed by Col Leonie Verster. Paragraph
"A1" of the report states that on 05/11/2010, General Dramat held a meeting with
Zimbabwean police at DPCI offices about the Nationals who shot and killed one of their
senior officers. Paragraph "3" states that Captain Maiuleke was tasked to trace and
arrest the said Nationals. The report also covers the arrest of Gordon Dube and
appreciation of TRT members and members of Crime Intelligence.

Success report dated 11/11/2013 (A82/1-82/2): The report bears reference number
26/02/1 and again addressed to Deputy National Commissioner DPCI. The person to-
whom enquiries must be directed is Captain Maiuleke whereas the signatory is Col P J
Selundu. Paragraph T of the report states that the Zimbabwean Police visited the
office of the Divisional National Commissioner regarding Zimbabwean Nationals who
were hiding in South Africa. The report further stated the arrest of Dumisani Witness •
Vundla @ Ndeya and Shepard Chuma.

Overtime and Itineraries of Captain Maiuleke (B18): On 08/11/2010 went to Beit
Bridge (Limpopo) for investigation and claimed overtime. On 24/11/2010 he went to
Beit Bridge and also claimed overtime. On 28/01/2011 he went to Beit Bridge and also
claimed overtime. All this dates corresponds with cellphone, records and OB entries
indicating the dates in which the suspects were booked out from the stations.

5.3 EVIDENCE ACQUIRED FROM CAPTAIN MALULEKE'S SEIZED LAPTOP (A89). $%»$£}'#:(£

Success report ref: 26/2/1 and 14/02/01: They were generated in Captain Maluleke's i^^C.:^
laptop before' being signed by Col L Verster and forwarded to General Dramal The j ^ - £ v j ^ | ' ';%
report recovered from the computer has a different reference number but same L^I^iBi^i
content. Report 14/02/01 has reference 0627239-8/5 . j ; ; • :l'^y.>*j!

Letter to Dlepsloot Station Commander The recovered letter states that the firearm j';'.:l\^?''t&
which was found in Gordon Dube's possession and handed to Captain Maiuleke after ! "
ballistic examination was taken to Zimbabwe permanently.

Emails by Captain Maiuleke: He sent e-mails circulating more than 20 photos of both
the suspects arrested and the members involved in the operation. The emails where
sent to the PA of General Dramat, Phumla, Zimbabwean Police and members of Crime
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Intelligence. He also sent email to Zimbabwean police trying to find out how they

travelled back home and that he is still tracing the remaining suspects-

Photos: More than 70 photos were found, the majority of them relate to the operation

involving Zimbabwean Nationals. Zimbabwean police appear on the photos and the

white BMW with clear Zimbabwean registration number.

Letter to Home Affairs dated 08/11/2010: The letter was addressed to home affairs
requesting assistance in the Deportation of the Zimbabwean nationals involved in the
murder of Zimbabwean police. Even though the letter is dated 08/11/2010, it was
generated in November 2011, shortly after the news about illegal deportation of
Zimbabwean nationals hit the media.

Letter to stakeholders dated 20/08/2012: The letter was generated the same day
indicating that in August 2010 General Sibiya and General Dramat went to Zimbabwe
to discuss matters of cooperation on cross border crimes. General Sibiya was
appointed as the coordinator on the cooperation issue between two countries. Other
letters about the arrest of Zimbabwean national in connection with the murder of
Zimbabwean police refers to the cooperation agreed during the same meeting.

Documents regarding Bonganl Moyo's case: This case is separate from the events
that led to the arrest and deportation of the Zimbabwean Nationals into the hands of
Zimbabwean authority. However it is a clear case of return of favor by Zimbabwean
authorities to South Africa. In terms of the documents retrieved, Bongani Moyo
escaped from Boksburg prison on 2011/03/28, a month and half after South Africa
deported illegally the Zimbabwean nationals who were wanted by Zimbabwean
authorities. An amount of R50 000 rewards was also provided for any information that
could lead to the arrest of Moyo. Captain Maluleke stated that his informer told him that
Moyo was on his way to cross the border In South Africa after being shot by
Zimbabwean police. According to the formal statement of Captain Maluleke, he
arrested Moyo on the 13/05/2011 after he was found in the vehicle that crossed the
border into South Africa. The other information retrieved provides contrary account of
what happened. In a letter routed to General Dramat he stated that he went to
Zimbabwe and conducted an operation with Zimbabwean police at Moyo's home
village on 11/05/2011. Moyo was subsequently shot at transported to the border with
the help of Zimbabwean police.

Statement of Bonganl Moyo: he will state under oath that in May 2011 he was in
Zimbabwe Bulawayo busy speaking over the cellphone when Zimbabwean police
arrived at his house. After Identifying him they assaulted him and handcuffed him. They
put him in the bakkie and drove to the bush, where they ordered him to lie down. They
then shot him on both knees. He was then taken to Central Hospital in Zimbabwe
where he was treated before released to the hands of the Zimbabwean Police, After
being release he was transported to Beit Bridge by seven Zimbabwean police. He will
further state that they were travelling in a white Toyota Fortuner and he was handed to
the South African Police at Beit Bridge.

5.4 DOCUMENTARY EVIDENCE FROM HOME AFFAIRS
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Warrant of Detention of Illegal Foreigners (BI-1725) - This document was produced
by the SAPS as a proof that Shepard Chuma, Witness Ndeya and Nelson Ndlovu were
detained for being illegal foreigners and they were seen by an Immigration Officer.
However the signature that appears on the docket does not belong to any member of
Home Affairs In Gauteng and the appointment number 037152 does not exist
It was also uncovered that the BI-1725 used was discontinued in 2008 according to
Home Affairs and In 2010 it was no longer part of the official documents of Home
Affairs, The stamp on both documents cleariy shows that whosoever completed the
document used the old form already completed and deleted affiliated information to put
the information of the three foreign nationals, The handwriting expert in her findings
has indicated that the signature in each document does not resemble the sampled
signature provided by members of Home Affairs.

Notification of The Deportation of an Illegal Foreigner (DHA-1689) documents
were produced by SAPS as proof that the Nelson Ndlovu, Shepard Chuma and
Maqhawe Sibanda were deported through Beit Bridge Border. However the form has
been wrongly stamped and does not have finger prints of the deportee as required.
The stamp number 20 belonging to Beit Bridge was used and such stamp is not for that
purpose. The stamp is individualized and belongs to Immigration Officer Kobelo
Margret Mohlahio who on the day in which the stamp was used was off duty and the
stamp was locked in the safe, she is the only person in possession of the key to the
safe.

Beit Bridge Duty Roster - This Is a duty register used by Immigration Officers at Belt
Bridge. The register confirms that Immigration Officer Kobelo Margret Mohlahio was off
duty on 7th and 8th of November 2010.

Beit Bridge Movement data: The data entails information pertaining to the entry and
exit of people who were identified by Colonel Madilonga as members of Zimbabwean
police who approached him with a request to see Lt General Dramat.

Expert report on the Home Affairs Documents A81/1 and A81/2: The documents
which were handed by Col Basi which are Notification of the deportation of the Illegal
Foreigner and Warrant of Detention were sent to the forensic laboratory for analysis.

5.5 EVIDENCE IN TERMS OF SECTION 205 OF THE CRIMINALPROCEDURE ACT.

Cellphone record of Major General Slblya (0725953168): Upon perusal of the
cellphone records it was discovered that Major General Sibiya communicated with
officers who were involved in the operation, e.g. Captain Maluleke and sent more than
20 SMS to Major General Dramat (0825515311). However Major General Dramat
never responded to the SMS. The same automated SMS were sent to Lt General
Lebeya at 0825751899, These SMS were sent at various milestone of the operation as
deduced from witnesses' statements and documentary proofs.

Cellphone records of Captain "Cowboy" Maluleke (0827729518): The interaction
between Major General Sibiya and Captain Maluleke was also found in a form of
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received and outgoing calls. Captain Maluleke also communicated with General
Dramat in terms of outgoing SMS at a very important milestone of the operation.
However General Dramat never responded to the SMS which he received from
Captain Maluleke at 23:12:15 on 05/11/2010. He also called Zimbabwean number
twice between the 5 * November 2010 and 8 th November 2010. The number called on
these two occasions is the same and was called at times preceding critical milestones
of the operation. Captain Maluleke also called Colonel Madilonga on 08/11/2010 at
19:10:47, when he was approaching Musina. The information is also corroborated by
Colonel Madilonga's statement.

Cellphone records of Lt Colonel Neethllna (0827787624): He was directly reporting
to Major General Sibiya. He contacted General Sibiya telephonically and in his
statement he stated that he believed he reported the operation to Major General

• Sibiya.

Cell Phone records of Lt Col Madilonga: He is police officer who was posted at the
border during the operation. He assisted Captain Maluleke to cross the border with the
suspects. He contacted Lt General Dramat when he well come the Zimbabwean police
the first time. His cellphone records shows his interaction with Captain Maluleke in line
with his statement.

5.6 STATEMENTS OF SENIOR MEMBERS OF SAPS AND SECRETARIAT

Lt General Mkhwanazk He will state that in late 2011 when he was an acting National
Commissioner of South African Police Services, he heard on the news when Minister
Hadebe was commenting about the alleged death of Zimbabwean Citizens as a result
of being handed to the Zimbabwean Authorities by South African Police Services. He
immediately contacted the Head of the DPCI Lt General Dramat and inquired about the
issue. Lt General Dramat confirmed that members of his unit did transport the
Zimbabwean Citizens but as illegal immigrants. He then summoned Lt General Dramat
to his office. Lt General Dramat came with an officer who was introduced to him as
"Cowboy". He was informed that Cowboy was in charge of the group that transported
the Zimbabwean Citizens. Cowboy said that he was investigating a case of ATM
bombing which led him to the Zimbabwean Citizens. After he realized they were not
linked to the case he decided to transport them to Beit Bridge because they did not
have valid documents. Cowboy further said that he got valid deportation documents
from Home Affairs before he could transport them. He will further state that he could
not understand why Cowboy did not hand over the immigrants to Home Affairs. When
he asked whether it was necessary to transport illegal immigrants, Lt General Dramat
could not offer any explanation.

Lt General Lebeya: He will state that when he commented on the success report
regarding the Zimbabwean Nationals arrested, he only did it as a practice. He will
further state that Major General Sibiya has an automated messaging which includes
his number wherein automated success report or information is sent. He cannot
remember what all the messages were about, which he received on 05/11/2010.
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5.7 STATEMENT ON HOW DIEPSLOQT Cas 390/07/2011 WAS INVESTIGATED

Innocent Humbulanl Khuba A100: He will state that he is a member of Independent
Police Investigative Directorate base in Limpopo. On 23 October 2012 he received a
case docket from Mr. Sesoko and appointment letter to conduct investigation in all
cases of alleged assault against Major General Sibiya. The docket received is
Diepsloot Cas 390/07/2012. He also received a copy of the letter which was sent to Mr
Sesoko by Major General Sibiya complaining about the conduct of North West Task <

Team which was tasked to investigate cases against him including Diepsloot Cas'
390/07/2012. He was informed by Mr Sesoko who was the National head of IPID of
investigation that the reason he was appointed to be the new Task Team Leader was
that Major General Sibiya complained against the North West Task Team. He was
advised to assemble a team that would assist me in the investigation of these cases.
The team assembled comprised of the following individuals, Mr Kenneth Ratshitall, Mr.
L Maphetho, Mr N Mulaudzi and Mr T Mashaphu who are all investigators from
Limpopo Provincial office. They worked under his guidance and took instructions
directly from him as the team leader.

Upon his perusal of Diepsloot Cas 390/07/2012 and other accompanying documents,
he discovered that the Independent Police Investigative Directorate received a
complaint of alleged renditions involving members of the DPCI headed by Lt General
Dramat from Civilian Secretariat The case was reported as result of parliamentary
question by Cope Member of Parliament and an article by Sunday Times. The docket
had following statements obtained by members of South African Police Services, the
statement of Shepard Chuma, Maqhawe Sibanda, Nelson Ndlovu, Bongani Henry
Yende, Petros Jawuke, Desmond Campbell, Alfred Ndobe, Andrew Mark Sampson,
Reason Mhlawumbe Sibanda; Rachael Ncube, Brightness Nka Ncube, Madala
Bhekisisa Nyoni and Sibongile Mpofu. There were also copies of Occurrence Book and
cell Registers from Orlando police station regarding the detention and booking out of
the following individuals, Dumisani Witness Ndeya, Nelson Ndlovu, Maqhawe Sibanda
and Shepard Tshuma. There were also four Detention Warrants, four Deportations
Notifications and a copy of Witness Ndeya's death certificate.

He took over the case for further investigation in terms of Section 206(6) of the
Constitution of the Republic of South Africa which provides that, on receipt of a
complaint lodged by a Provincial Executive, an Independent Complaints body
established by the national legislation must investigate any alleged misconduct or
offences allegedly committed by members of SAPS. It was also in terms of Section 28
(1) (0 and (h) of the Independent Police Investigative Directorate Act 1 of 2011 that the
decision to investigate the case was made.

On 13 November 2012, a letter requesting an interview with Home Affairs officials and
documents regarding the movement of people at Musina Beit Bridge port of entry was
e-mailed to Mr. Ndlovu of the Deportation section at Home Affairs Head Office in
Pretoria. On 08/02/2013 the permission was granted after he had a meeting with Mr. M
Mathews, the Chief Director responsible for deportation and mending of Ports of Entry.
Prior to the interview with Home Affairs officials, he visited Orlando Police station on
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10/01/2013 and interviewed Brigadier Zangwa and other members stationed at
Orlando. He received copies of the Occurrence Book and cell registers include a color
copy of the Sunday Newspaper regarding the incident.
On 15/02/2013 he went to Home Affairs Department in Pretoria and interview Peter
Ndwandwe and Nolwandle Qaba about the incident and process involved in the
deportation of undocumented persons or illegal immigrants. He received a copy of DZP
policy from Mr Ndwandwe and the Immigration Act. On 21/02/2013 he went to Soweto
and obtained the statements of the following individuals, Johannes L Broodryk,
Patiswa Skosana and Job Jackson. Job Jackson who is the Manager of lindela
Holding facility for illegal immigrants gave him a printout of all people who were
deported during the DZP period which covers the time of the alleged deportation of the
Zimbabwean Nationals. The list is filed as A34 in the docket.

On 25/02/2013 he went to Beit Bridge and obtained a statement of Peter Eiberg. He
also gave him an example used copy of Notice of Deportation which is filed as A38 and
Duty Rooster for the period 5 November 2010 to 13 November 2010 which is filed as
per A40. On 26/02/2013 he went to Turfioop and obtained statement of Magret
Mohlahlo, an immigration officer whose stamp was allegedly used In the documents
that resulted in deportation of Zimbabwean Nationals.

During the investigation of the case he visited the office of Lt General Dramat on
07/03/2013 and a meeting was held between Lt General Dramat and him. He will
further state that at that stage the investigation had not uncovered any evidence
relating to the involvement of Lt General Dramat or any other senior officer of DPCI.
The meeting was held at Lt General Dramat's office which is located at Sllverton.
During the meeting, Lt General Dramat was informed about the allegation of
kidnapping and assault leveled against members of DCPCI most especially Captain
Maluleke who is now a Lt Colonel. Hs said that he had sanctioned internal
investigation In the matter and the outcome of the Investigation cleared Lt Colonel
Maluleke of any wrong doing. When I asked him whether they were any Zimbabwean
police who visited the DPCI offices, he said that there were no Zimbabwean police who
came into the country regarding the alleged matter and that all Zimbabwean Nationals
were deported through Home Affairs for being illegal immigrants. Lt General Dramat
was requested to provide statement with regard to the formation of TOMS, his
knowledge about the DZP, source documents that informed the internal investigation,
his report to parliament and knowledge about the involvement of Zimbabwean police in
the operation of TOMS. He informed me that the request should be forwarded to Col
Basi and he would hand all the necessary documents including his swom statement to
him.

On 07/03/2013, shortly after the meeting he generated and emailed a letter to Col Basi.
On 19/04/2013 he met with Col Basi in front of the Interpol building on Pretorius Street
in Pretoria. He handed to him a brown envelope containing following documents, cell
phone records of Captain Maluleke, Lt Col Neethling and Major General Sibiya. There
were also copies of sworn statements of, Willem Carel Stephenus Vorster, Andree
Neethling, Captain Maluleke, Vincent Selotole, Major General Sibiya, Warrant Officer
Makoe, Ndanduleni Madilonga and Warrant Officer Rodgers Nthlamu. Attached to the
copy of the statement of Warrant Officer Nthlamu were copies of the following
documents, Warrant of Detention (BI-1725) for the following individuals, Dumisani
Witness Ndeya, Shepard Tshuma, Nelson Ndlovu and Maqhawe Sibanda. There were
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also four Notifications of the Deportation of an Illegal Foreigner (DHA-1689) for the
following Individuals, Nelson Ndlovu, Shepherd Chuma, Maqhawe Sibanda and
Witness Ndeya. The Warrant of Detention and Notification of the Deportation forms
attached to Warrant Officer Nthlamu statement appeared to be similar to the one
received from Secretariat which were already part of the docket. The Warrants of
Detentions and Notifications of Deportation received from Warrant Officer Nhlamu
were the one sent to the Forensic Lab for analysis on 10/06/2013 and 21/08/2013. The
documents given to him by Col Basi also include search result report from Interpol
indicating that Dumisani Witness Ndeya, Nelson Ndlovu, Maqhawe Sibanda and
Shepard Tshuma were not in the wanted list. However there was no statement of Lt
General Dramat in the envelope handed to him. The documents handed to him are
filed in the docket as per A41-A50.

In April 2013 he called Constable Radebe and Warrant Officer Makoe for the purpose
of obtaining their warning statements. He never compelled anyone to implicate Senior
Members of the DPCI. However, he informed them that they can arrange a service of a
lawyer in order for them to be guided during the process. Shortly after speaking with
them he received a call from Lt Col Maluleke who told me that he was not supposed to
request warning statements from his people because on the day he arrested
Zimbabwean Nationals he was the lead man and Constable Radebe and Warrant
Officer Makoe were taking instructions from him. He informed him that he cannot
answer on their behalf and that when his turn comes he will be informed accordingly.
He will further state that on the day set for interview none of the above members came
for the interview.

On 08/04/2013 he interviewed Ndanduleni Madilonga and obtained his statement. On
15/04/2012 he went to Beit Bridge and interview Col Radzilani and obtained her
statement. The following day he interviewed Brigadier Makushu in Polokwane and
obtained his statement.
On 27/06/2013 he interviewed Lt Col Neethling in his office and obtained his
statement. On 29/06/2013 he met with Warrant Officer Selepe at East gate in
Johannesburg and obtained his statement. After being provided with information
regarding the arrest and the transportation of Prichard Chuma to the boarder, Silverton
and Alexander original SAPS 10 {occurrence books) were uplifted. Copies of the SAPS
10 are filled In the docket as per A57 and A58.

On 10/07/2013 he met with Ms. L Verster at Protea-Coln for the interview. She gave
information regarding the success reports resulting from the arrest of Witness Ndeya
and other Zimbabwean Nationals. She also assisted him by phoning Supply Chain of
DPCI and obtained the serial number of Captain Maluleke's laptop which he used
during 2010 and 2011. On the same day he generated a letter to Col Mabuyela who
was assigned by Brigadier Kadwa to assist him with documents or items needed from
the DPCI offices for the purpose of investigation. He hand-delivered the letter to Col
Mabuyela on 11/07/2013, requesting the following things, Dell Laptop with serial
number CNOJF242486436BL3424 which was assigned to Lt Col Maluleke, approved
overtime claims for Lt Col Maluleke for the following period 01/11/2010-31/01/2011,
approved trip itineraries' for Lt Col Maluleke for the period 01/11/2010-31/01/2011,
Telkom call record for Lt Col Maluleke for the period 01/11/2010-31/03/2011, record
regarding the disposal and if not yet disposed, the handset used by Lt Col Maluleke,
record of successes of operations conducted between 01/11/2010-31/03/2011 and
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logbooks of vehicles used by Lt Col Maluleke for the period 01/11/2010-28/02/2011.
On 12/07/2013 he went to meet with Col Mabuyela and he received success reports
which are filed as per A82/1-A83/3.

The success report Tiled as per A82/3 contains names of officials who assisted in the
arrest of Gordon Dube who are members of TRT and Crime Intelligence. On
16/07/2013 he went to Johannesburg Central Police Station and obtained the
statements of members of TRT. One of the members by the name of Avhashonl
Desmond Takalani (A62/2) had photos at home of Johnson Nyoni and Zimbabwean
Police. He went to his house on the same day and collected the two photos which are
filed as per A62/1. On 18/07/2013, he emailed a letter to the Commander of Crime
Intelligent Pretoria Central, Col Ntenteni requesting interview with his members who
are mentioned is success report dated 04/02/2011 (A82/3). On 25/07/2013 he went to
Crime Intelligence offices in Pretoria and obtained the statements of the members. The
interview with the members also revealed that the arrest of Gordon Dube and Johnson
Nyoni was also known by Brigadier Britz. On 16/07/2013 a letter was generated and
emailed to Brigadier Britz requesting a meeting for the purpose of interview and
obtaining statement. He interview Brigadier Britz on 26/07/2013 and after the interview
Brigadier Britz promised to write his own statement. He collected Brigadier Britz
statement from his office on 22/08/2013 which is situated at Old Stock Exchange
building in Johannesburg. He also received Report number GO-D-004-D which is
admission details of Gordon Dube from Correctional Services which is filed as per
A84/3 and SAPS 206 (body receipts) filed as per A81-A82.
He also discovered that Gordon Dube was facing number of charges in South Africa
including murder. Statements of Isaac Dlamini and Avhashonl Rambau were obtained
in connection with Diepsloot Cas 93/01/2011 which they were investigating (A70 and
A72). Original SAP 10 (Occurrence Book) was uplifted from Wierdabrug Police Station
and copies are filed as per A71. Statement of Constable Meyer from Wierdabrug was
obtained in relation to cases he was investigating against Gordon Dube and how he
booked him out of prison and handed him to Captain Maluleke to be transported to Beit
Bridge. He also obtained copies of the following dockets which are cases against
Gordon Dube Diepsloot Cas 93/01/2011, Wierdabrug Cas 147/11/2010, Wierdabrug
Cas 310/10/2010, Wierdabrug Cas 431/10/2010 and Wierdabrug Cas 531/12/2010. All
the copies of the docket are filed under B22 Arch file.

On 16/07/2013, he received a Laptop Dell Col Mabuyela and Warrant Officer Danie
bearing serial number CNJF24286436BL3424. The Laptop was handed to Precision
Forensics on 31/07/2013 at 18h00. The report from Precision Forensic was received
on 22/08/2013 and is filed as per A89 arch file.
In October 2013 he approached the Head of DPCI accompanied by Mr. Sesoko who
was an Acting Head of investigation for IPID requested his warning statement. He was
advised to seek an assistance of a lawyer for the purpose of guiding him before the
warning statements is obtained. He agreed and informed them that he will
telephonically contact Mr. Khuba regarding the suitable date. He will further state that
he received a call from a person who introduced himself to him as Adv. P Seleka
representing Lt General Dramat. He requested questions in writing and summary of the
allegation which was e-mailed to him. After he received the questions, he was informed
via e-mail that Lt General Dramat is represented by a new company and they will
continue to liaise with him. He emailed the questions and after two weeks he received
a copy of his statement and is file as per A94.
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On 22/10/2013 he called Lt General Lebeya and requested an interview with regarding
Renditions as his name appears on one of the success reports. On 23/10/2013 he met
with U General Lebeya and Interviewed him about the deportation of Zimbabwean
Nationals in connection with the death of senior officer in Zimbabwe. After the interview
he requested that he send questions in writing and that he would be able to respond to
them. The questions were drafted and emaiied to him the same day. On 07/11/2013 he
received a call from his office to collect his statement including accompanying
documents. The following documents were attached on his statement, copy of e-mail
regarding documents requested from DPCI, mandate of TOMS, unsigned success
report regarding Witness Ndeya and other success reports not related to the Diepsloot
Cas 390/07/2012.
In November 2013 he engaged Captain Boonstra to arrange for a meeting between
him and the two officers, Constable Radebe and Warrant Officer Makoe. Captain
Boonstra informed him telephonically that he informed Warrant Officer Makoe and that
Constable Radebe was attending training at Hamanskraal. He tried to contact him on
0737313808 for a warning statement but he was not reachable. In late November
2013, he again requested Captain Boonstra to assist but he informed him that the
members were informed and they do not want to cooperate.
During the investigation of the case no one was either intimidated or assaulted. He
never requested or forced any witness to implicate any person.

6. ANALYSIS OF EVIDENCE AND FINDINGS.

The following findings were made;

• The operation carried out by TOMS to arrest Zimbabwean foreign nationals in
Diepsloot in connection with the murder of Zimbabwean police Colonel was led by
Captain M L Maluleke also known as Cowboy. According to the letter retrieved
from Captain Maluleke's laptop, there was a meeting in August 2010 held between
Zimbabwean Authorities, General Dramat and General Sibiya wherein General
Sibiya was appointed as a coordinator regarding cooperation between two
countries. The obligation to assist Zimbabwe in tracing wanted suspects should
have emanated from the agreement of the same meeting as cited in success
reports addressed to General Dramat and other senior officials. The letter dated
2010/07/29 addressed to Commissioner Chibage of Zimbabwe by Lt General
Dramat request a meeting on 05/08/2010 to discuss operational matter but limited
to fugitive of serious crime like robberies, cash in transit and extradition.

• There is enough evidence that shows that General Dramat did not only know about
the operation that led to renditions of Zimbabwean Nationals but sanctioned it
through the following ways;

o The Zimbabwean police came Into the county for the purpose of
arresting the wanted Zimbabwean Nationals and Lt General Dramat
directed that they be allowed to proceed since they were coming to
see him. The statement of Lt Colonel Madilonga clearly spell out that the
police from Zimbabwe were received by him and he contacted General
Dramat who confirmed that they were coming to him. Colonel Madilonga's
version is corroborated by Brigadier Makushu and Colonel Radzilani. The
cellphone records of Lt General Dramat and Beit bridge Telekom records
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(Col Madilonga's extension) show that General Dramat received a call
from 015534 6300 at 20h56 on 04/11/2010. This corroborates the version
of Madiionga, Lt Col Radzilani and Brigadier Makushu about the call made
in connection with the Zimbabwean police. According to Lt Col Madiionga
he was Informed that the purpose of the Zimbabwean police to enter into
the country was to arrest Zimbabwean Nationals wanted In connection
with the murder of Senior Police Officer in Zimbabwe.

- Evaluation of the above finding.?. In the entire cellphone records of
Lt General Dramat requested for the period 20/10/2010 to
28/02/2011, the number 0155346300 only appear once which
rules out any form of communication before 04/11/2010 and after
the said date. This supports his version that he called Lt General
Dramat in connection with the Zimbabwean police.

o He held a meeting on 05/11/2010 with Zimbabwean police planning
the operation. Success report dated 04/02/2011 addressed to General
Dramat, General Hlatshwayo and General Toka with a heading that reads,
"CONSOLIDATED SUCCESS REPORT:MOST WANTED
FUGITIVE:WANTED FOR MURDER AND ROBBERY: DPCI TOMS REF:
3/12/2010: AND ZIMBABWE (BULAWAYO CR 348/09/2010): WITNESS
DUMISANI NKOSI@NDEYA: ZIMBABWEAN NATIONALS AND OTHERS.
The report bears reference 14/02/01 and was signed by Col Leonie
Verster. Paragraph "A1* of the report states that on 05/11/2010, General
Dramat held a meeting with Zimbabwean police at DPCI offices about the
Nationals who shot and killed one of their senior officers. He appointed
Captain Maluleke to be a lead person during the operation.

- Evaluation of the above ffnd/nos: The success report signed by
Leonie Verster was traced to Lt Col Maluleke's laptop as picked
from the retrieved deleted data. The report was amended on
26/01/2011 and 31/01/2011 before it could be emailed to a female
officer, Warrant Officer Thabiso Mafatia on 09/02/2011 at 14h32.
There is no material difference between the document retrieved
from the laptop and that found at the Hawks offices during
investigation. This proves that Leonie Verster did not generate
success report but only signed the report drafted by Captain
Maluleke. The date of the meeting between Zimbabwean Police
and General Dramat which took place on 05/11/2010 coincide with
the date of the 4 th of November 2010 which according to cellphone
records, General Dramat was called at 20h56 by Lt Col
Madiionga seeking permission to allow Zimbabwean Police to
enter into the country. Since the Zimbabwean Police where at Beit
Bridge between 20h00 and 21h00, it is logical that they arrived in
Gauteng late at night, leaving them with the opportunity to have
the meeting with General Dramat In the morning of the 5th of
November 2010 as stated in the Success Report.

o He committed the government resources into the operation: Apart
from other resources used, on 08/11/2010 Captain Maluleke went to Beit
Bridge (Limpopo) for Transporting Zimbabwean Nationals and claimed
overtime. On 24/11/2010 tie went to Beit Bridge and also claimed
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overtime. On 28/01/2011 he went to Beit Bridge and also claimed
overtime." All this dates corresponds with cellphone records and OB entries
indicating the dates in which the suspects were booked out from the
stations.

- Evaluatbn of the above findings: Despite the fact that General
Dramat as an Accounting Officer did not sign any claim of Captain
Maluleke, delegating responsibility to Major General Sibiya to
assist the Zimbabwean Police in tracing wanted suspects
invariably commit government resources into an unlawful
operation that amount to a criminal offense.

o He congratulated officers for arresting Johnson Nyonl and advised
them to keep it a secret According to Constable Mkasibe and Mgwenya,
shortly after the photos were taken, they saw General Dramat of the
Hawks walking towards them from house number 1. General Dramat
addressed them and thanked them for arresting the suspect. He warned
them not tell anyone about the operation they had just done.

- Evaluatbn of the above findings: Words of appreciation from
General Dramat show both interest in the arrest of the
Zimbabwean Nationals and his knowledge of the unlawfulness of
the operation. If the operation was lawful he would not have
warned them not to tell anyone about it. •

o He received communication regarding successes and photos of the
operation through his Personal Assistance Phumla: According to the
information retrieved from the seized laptop, Captain Maluleke sent e-
mails circulating more than 20 photos of both the suspects arrested and
the members involved in the operation. The emails where sent to the PA of
General Dramat, Phumla, Zimbabwean Police and members of Crime
Intelligence.

o He was kept informed of the developments in the operations that led
to Vie arrest of wanted Zimbabwean Nationals: The cellphone records
of General Sibiya shows 30 SMS sent to General Dramat at various
milestones of the operation. He also received an SMS from Captain
Maluleke shortly after the arrest of Zimbabwean Nationals. He never
responded to any of the SMS which may suggest that they were only
informing him of the progress.

o Report to pariiament In response to the allegation: A copy of the letter
sent by Zimbabwean authority to Col Ntenteni cleariy mention the names
of people whom General Dramat in his report to pariiament stated that
they were deported for being illegal immigrants. The letter cleariy Indicates
that the suspects were wanted for murdering Superintendent Chatikobo of
Bulawayo on 18th September 2010. It goes further to state that there was
joined operation between South African Police and Zimbabwean police to
trace and arrest the suspects.

There Is evidence and witnesses corroborate each other that General Sibiya was
both at the scene and planning venue. The meeting held between IPID and
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General Dramaton 2013/03/07 confirmed that General Siblya was appointed to be
the Head of TOMS which he created to trace wanted suspects. The telephone
records of both Captain Maluleke and Major General Sibiya show interaction
between them at various milestones of the operation. Following suggest'the
involvement of General Sibiya;

o Witness stated that he was seen during the operation that took place on
22/11/2010 which led to the arrest of Prichard Chuma

o In other operations cellphone record of Warrant Officer Makoe, Captain
Maluleke and Col Neelhling clearly show continuous contacts with Genera)
Sibiya during and shortly after the operation. Col Neelhling also stated
that he should have reported progress to General Sibiya during the
operation. However the cell phone records of General Sibiya does not
place him at the scenes and planning venues as claimed by witnesses. It
is also clear that some of the witness claim to have heard that General
Sibiya was in the car rather than seeing him personally,

o The meeting held in Zimbabwe wherein General Sibiya was appointed as
a coordinator on cooperation matters involving the two countries suggests
that the operation could not have been done without his knowledge more
so because his Gauteng Team was involved in the operation. However
this inference cannot provide prima facie case that he was Involved.

There is no evidence for the involvement of Former General Mzwandile Petros.
However he addressed a letter dated 31/05/2011 to Provincial Head of Crime
Intelligence in Gauteng appreciating the good work that members of Crime
Intelligence have done when they arrested Zimbabwean Nationals involved in the
murder of Senior Police Officer in Zimbabwe. The letter was as a result of a
request made by Former General Toka of Crime Intelligence requesting General .
Mzwandile Petros to appreciate members of Crime Intelligence.
There is also no evidence that suggest that Lt General Toka, Lt General Lebeya
and Major General Hlatshwayo was involved except that they received
communication regarding this matter.
The Involvement of Captain Maluleke as a foot soldier in the operation has
overwhelming evidence. The following evidence against Captain Maluleke where
uncovered;

o The documents which the police claimed to be valid Home Affairs
documents used in the deportation of the four Zimbabweans are forged
and have employee number that does not exist in the Home Affairs
Department. The Warrant of Detention of Illegal Foreigner (BI-1725)
document was produced by the SAPS as a proof that Shepard Chuma,
Witness Ndeya and Nelson Ndlovu were detained for being illegal
foreigners and they were seen by an Immigration Officer. However the
signature that appears on the documents does not belong to any member
of Home Affairs in Gauteng and the appointment number 037152 does not
exist.
It was also uncovered that the BI-1725 used was discontinued in 2008
according to Home Affairs and in 2010 it was no longer part of the official
documents of Home Affairs. The stamp on three documents also clearly
shows that whosoever completed the documents used an old form already
completed and deleted affiliated information to put the new information of
the three foreign nationals. The Notification of the Deportation of an Illegal
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Foreigner (DHA-1689) documents were produced by SAPS as proof that
Nelson Ndlovu, Shepard Chuma and Maqhawe Sibanda wera deported
through Beit Bridge border. However the forms were wrongly stamped and
do not have fingerprints of the deportees as required.
The stamp number 20 belonging to Beit Bridge was used and such stamp
is not for deportation purpose. The stamp is individualized and belongs to
Immigration Officer Kobelo Margret Mohlahlo who on the day in which the
stamp was purported to be used was off duty.and the stamp was locked In
the safe and she is the only person in possession of the key. The stamp
could have been easily duplicated.
There is a duty roster used by Immigration Officers at Beit Bridge, which
confirms that Immigration Officer Kobelo Margret Mohlahlo was off duty on
the 7th and 8th of November 2010.

o The cellphone record also show Captain Maluleke contacting Zimbabwean
number in the morning of the 08th November 2010 shortly before booking

, ^ ^ the suspects to Beit Bridge.
(mm o On 23/11/2010 on the request of Captain Maluleke, Warrant Officer
^-Wr Selepe booked out Prichard Chuma from Alexander Police station. He

transported him to Beit Bridge border on 24/11/2010, to be handed to the
Zimbabwean Police. Captain Maluleke provided escort, handed him over
to Zimbabwean Authorities and Prichard Chuma was never seen again,

o The Zimbabwean Nationals were arrested and detained during DZP period
which gave the Zimbabwean grace period of 90 days to apply for valid
documents. During the DZP which is Dispensation for Zimbabwean
Projects, all Zimbabweans were given 90 days to stay in the country In
order to apply for legal documents and surrender illegally obtained South
African ID's without consequence. The project according to Home Affairs
started on 20 September 2010 and ended in 31 December 2010 with
extension which ultimately ended in July 2011. The letter retrieved from
Captain Maluleke's laptop addressed to home affairs requesting
assistance in the Deportation of the Zimbabwean nationals involved in the
murder of Zimbabwean police (dated 08/11/2010) was generated in 08
November 2010 shortly before he booked out the Zimbabwean Nationals
out of Orlando Police station. It is doubtful that the permission was
acquired given the time at which the Zimbabwean Nationals were booked
out. In addition, he cited the DZP as a challenge in the deportation of
Zimbabwean Nationals and he wanted assistance from Home Affairs. This
does not only show that he was aware of the Dispensation for
Zimbabwean Projects which gave Zimbabwean Nationals grace period,
but also that there was ulterior motive way above deportation on the basis
of being illegal Immigrants.

o The request that Captain Maluleke made to Constable Meyer, Detective
Constable Rambuda, Warrant Officer Dlamini in connection with the
Gordon Dube demonstrate the extent to which he was ready to go in order
to handover the suspect to the Zimbabwean police. The suspects was
awaiting trial prisoner who was connected in five cases including murder.
Statements of Constable Rambuda and Meyer provide valuable evidence
that Captain Maluleke took Gordon Dube to Zimbabwe even though he
was facing serious charges (five cases including murder) in South Africa.
Statements provided to Constable Meyer by Captain Maluleke states that
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Gordon Dude was handed to Zimbabwean police and was sentenced to
life imprisonment. He also acknowledges in a letter retrieved from the
laptop that he handed back the firearm permanently to Zimbabwean
authority.

o The OB entry dated 28/01/11 shows that Captain Maluleke booked out
Johnson Nyoni to Beit Bridge for fraud. However at Silverton, the
investigation uncovered that a case of Fraud against John Nyoni and Mike
Dube was opened on 28/01/2011 (Silverton Cas 566/01/2011), the same
day In which Johnson Nyoni and Gordon Dube were transported to Beit
Bridge. The warning statement of Mike Dube, whom it was discovered that
his real name is Shadrack Wisley Kebini, stated that his cousin was
communicating with the police in a deal in which he was to collect jewelry.
After the deportation of the suspect to Zimbabwe, the case against John
Nyoni and Mike Dube was withdrawn and never continued. This case was
used as a decoy for to go on wild chase, following the wrong leads. Both
suspects were persuaded to be involved in the collection of jewelry
because one of them has a name similar to the Zimbabwean National
wanted for murder, Johnson Nyoni.

o The e-mails retrieved from Captain Maluleke's laptop also show
communication with Zimbabwean police where he asked them about the
trip going back home and that he would continue to trace remaining
suspects. He also exchanged photographs with them of the suspects and
the team involved in the operation.

o The overtime claim of Captain Maluleke corresponds with the dates on
SAP 10's from various stations regarding the booking out of the
Zimbabwean Nationals. On 08/11/2010 he transported Zimbabwean
Nationals to Beit Bridge. The Itinerary shows that on 08/11/2010 he went
to Beit Bridge and came back on 10/11/2010 and claimed a total of R1845-
00. On 24/11/2010 he went to Beit Bridge and came back 26/11/2010 and
claimed a total of R1845-00. On 28/01/2011 he went to Beit Bridge and
claimed a total of R552-00. The records also correspond with his cell
record towers recordings.

The following members' involvements were found limited to two incidents which took place on
05/11/2010 and 20-22/11/2010; Constable Radebe, Captain S E Nkosl and Warrant Officer
Makoe. They were involved in the assault of Zimbabwean Nationals during arrest.

RECOMMENDATION

Based on the available evidence, Ihe Independent Police Investigative Directorate
recommends that Lt General Dramat, Major General Siblya (provided his warning statements is
submitted), Lt Col M Maluleke, Constable Radebe, Captain S E Nkosi and Warrant Officer
Makoe be charged criminally for;

Kidnapping
Defeating the ends of justice,
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Assault and theft (only applicable to Captain M L Maluleke, Warrant Office Makoe,
Constable P M Radebe and Captain S E Nkosi)

_slgned_
Mr. HI KHUBA
ACTING PROVINCIAL HEAD
IPID: LIMPOPO
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Independent Police Investigative Directorate
REPUBLIC OF SOUTH AFRICA

Private Bag X9525, Polokwane, 0700.66 A Market Street, Femnlc BulWbg, 2nd Floor, PotoVwane
Tel.: (015) 2919800 Fax: (015)295 3409

Case Investigative Report

COMPLAINT IDENTIFICATION

CCN

Incident Description Code

Type of Report

Report Date

Date of Last Report

Complaint Category

Complainant

Date of Complaint

SAPS CR/CAS Number

Suspect Identification

Investigator

Assignment

Reporting Staff Member

1. BACKGROUND

1.1 The Independent Police Invesligati

2013030375

312

Criminal Recommendation to NDPP

18 March 2014

18 March 2014

Section 28(1) (Hand 28(1) (h)

Shepard Tshuma and others

10 October 2012

Diepsloot CAS 390/07/2012

LtColMMaluleke

Task Team

Investigations

Innocent Khuba

ve Directorate received a complaint of
renditions involving members of the DPCI headed by General Sibiya. The case was
reported as resull of parliamentary question by Cope Member of Parliament and an
article by Sunday Times. The case was referred to the Independent Police
Investigative Directorate by Civilian Secretariat for further investigation.
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2. SUMMARY OF ALLEGATIONS

The following allegations were made:

2.1 It is alleged that between 04/11/2010 and 31/01/2011 Captain M L Maluleke, Warrant
Officer Makoe and Constable Radebe, through the direction of General Sibiya and Lt
General Dramat, conducted operations in Soweto and Diepsloot to trace Zimbabwean
Nationals. The suspects were wanted in connection with the murder of a Zimbabwean
police Colonel in Bulawayo. The members were accompanied by Zimbabwean Police.
Five Zimbabweans were arrested in Diepsloot and detained at various stations as
illegal Immigrants and others for fictitious crimes. They were allegedly assaulted by
SAPS members and Zimbabwean Police and transported to Beit Bridge where they
were handed over to the Zimbabwean Authorities. Four of them were reported
murdered in the hands of Zimbabwean Police.

2.2 According to the allegation, Major General Sibiya was also part of the operation.

3. CONSTITUTIONAL AND STATUTORY MANDATE

3.1 Section 206(6) of the Constitution of the Republic of South Africa provide that, on
receipt of a complaint lodged by a Provincial Executive, an independent Complaints
body established by the national legislation must investigate any alleged misconduct or
offences allegedly committed by members of SAPS.

3.2 Section 28 (a) (h) of the Independent Police Investigative Directorate Act 1 of 2011
provides that the Directorate must investigate any matter referred to as a result of a
decision of the Executive Director, or if so requested by the Minister, an MEC or the
Secretary as the case maybe, in the prescribed manner.

4. AVAILABLE EVIDENCE

4.1 STATEMENTS OBTAINED FROM INDEPENDENT WITNESSES

The following witnesses were interviewed and statements obtained.

ShepardChumaAl: He will state that on Friday 05/11/2010 at 20h00 he was at 6954
John Maiatjie Street Diepsloot together with Nelson, Maqhawe and Witness standing
when they were approached by two unknown Black males. One of them produced an
appointment card and the other produced a firearm and ordered them to lie down.
He will further state that one of the Police Officer then took out a paper and started
reading names like Mthelisi Sibanda, Godi Dube, Prichard Chuma and John. He asked
them whether they know such people but none of such names were known to them.
The officer was wearing a cowboy hat and they heard other police officers calling him
Cowboy. Few minutes later, Cowboy asked the other Police Officers about where to
detain them. While they argued about the place to detain them, the other officer
suggesled that General Sibiya be consulted to provide direction in the matter. A short
while later General Sibiya alighted from a Black BMW. He will state that they were
assaulted and when they arrived at Orlando Police Station one of the Officers called
"Leburu" look his R300 which was in a wallet in his back pocket. They were detained
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and on 2010/11/06 at 12h00 the officer called "Cowboy" came and took the finger
prints of his co-accused but his fingerprints were not taken. He was informed that his
finger prints will be taken at Musina.

On Monday 2010/11/08 at 12H00 Cowboy came to collect them. They were taken into
a marked vehicle of Orlando SAPS driven by the officer in uniform. They followed
Cowboy who was driving a white Nissan D/C. They were taken to a certain place called
Bronkhorspruit where they were moved into a Toyota being handcuffed. They were
then taken to Musina and they arrived at 17h00. They took one officer at Musina whom
Cowboy said he will make matters easy for them to cross the border. He will further
state that at the border, Cowboy went to Home Affairs office and few minutes later
came back. They were transported in a Nissan D/C and crossed the border with
Cowboy using a wrong lane but they were never stopped. When they were on the
other side Zimbabwean police came and placed handcuffs on top of other handcuffs
and Cowboy came and removed his handcuffs. They were taken to a Zimbabwean
police car. He will state that they were interrogated by the Zimbabwean Police Officers
about a Zimbabwean police Colonel who was killed. They were placed in separate
cells and after 11 days he was released. When he enquired about his friend he was
told that he was killed by the Zimbabwean police.

Maahawe Sibanda A2: He will state that on 05/11/2010 at 20h00 he was at his
residential place in Diepsloot when he was approached by two Black Males who
identified themselves as Police Officers. They instructed them to lie down and they
cooperated with them. Few minutes later there were many cars of Police Officers in
civilian clothes and they started searching them. He will further state that they were
assaulted and the police also took R500-00 which was in his pocket. There was
another police officer wearing Cowboy hat reading names on the paper and asking
them whether they knew the names of such people. He will state further that he saw
General Sibiya coming out of a black BMW and gave instruction that they should be
taken to Orlando SAPS.

Nelson Ndlovu A3\ He will state that on 05/11/2010 at 20h00 he was at his younger
brother's residential place in Diepslool when he was approached by two Black Males
who identified themselves as Police Officers. They ordered them to lie down and then
started to assault them. He identified one of the Police Officer by the nickname Leburu.
After their arrest the Police Officers argued about where they should detain them and
one of them suggested Randburg. General Sibiya gave the instruction that they must
be detained at Orlando SAPS. They were then taken to Orlando SAPS but Shepard
Chuma and Witness went with the police to show them where John stays.

Bonqani Henry Yende A4: He will state that he is a member of the South African
Police Services attached to Crime Intelligence. During October 2010 he was nominated
to be a member of Task Team called Tactical Operations Management Section
(TOMS) which was led by General Sibiya. On 2010/11/05 he received a call from W/O
Makoe of DPCI in Gauteng who was also part of TOMS informing him that General
Sibiya wanted them to meet in order to look for four suspects who are wanted in
connection with the murder of police Colonel in Zimbabwe. He then went to Fourways
Shopping Center with Constable Desmond Campbell who was also part of TOMS to
meet with W/O Makoe. On their arrival at the Shopping Center W/O Makoe also
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introduced two Zimbabwean police to them. He will further state that he was informed
by W/O Makoe that the two officers came through the office of General Dramat. At that
time General Sibiya was seated in a navy blue BMW and he could not go and greet
him. They went to Diepsloot together with Captain Maluleke (also known as Cowboy),
W/O Jawuke and Constable Leburu Radebe to identify the house of the suspects.

Captain Maluleke came back and informed them that he left the two officers observing
the movements of the suspects at their residence. On their arrival at the suspect's
place of residence, Captain Maluleke searched the suspects and confiscated their
passports. There were four men who were lying on the ground and the two
Zimbabwean police said that the four men are wanted in connection with murder of a
Zimbabwean police Colonel in Bulawayo, The suspects were taken to Orlando and
detained as illegal immigrants. On 23/11/2010 he was briefed by W/O Makoe that the
two suspects who were arrested were subsequently killed in Zimbabwe. He will further
state that the suspect Prichard Chuma was detained in Alexandra Police station. He
will further state that Captain Maluleke was reporting directly to General Sibiya and
whenever torture of the suspects was to be carried out, he condoned it.

Petros Jawuke A5; He will state that during October 2010 he was nominated to be
part of a Task Team Called 'TOMS" in Gauteng Province and that the team operated
under the command of General Sibiya. On 2010/11/05 in the evening he received a call
from W/O Makoe that their Commander Gen. Sibiya wanted all TOMS members to
meet in Fourways because there was a Colonel who was murdered. He will state that
he collected W/O Ndobe and rushed to Fourways where they met with other members.

He will state that W/O Makoe instructed him to join Captain Cowboy Maluleke and
Constable Leburu Radebe to identify the suspects address. On their arrival at the
identified house they found a car standing outside but there was no one inside the car.
He will state that four men came to the vehicle and that they arrested them and
detained them at Orlando Police Station as illegal immigrants but not the Zimbabwe
murder case as indicated at the beginning of the tracing process.

He will further state that on 2010/11/23 the second operation was arranged and that he
got a call from W/O Makoe that their Commander General Sibiya wanted them to meet
at Diepsloot Shoprite. General Sibiya was present in the second operation. They went
to Diepsloot where an African Male Pritchard Chuma was found and arrested for
murder of the Colonel in Zimbabwe.

Desmond Campbell A6\ He will state that on 2010/11/05 General Sibiya arranged
with W/O Makoe to call them for operation at Diepsloot for tracing wanted suspects in a
murder case where a Colonel was killed. He received a call from Constable Radebe
that they have already arrested the suspects.

He will further state that the suspects were assaulted since he heard screams but did
not take part in the assault of the suspects. The suspects were arrested in connection
with a murder of the police Colonel in Zimbabwe. He will state that the four suspects
were then detained at Orlando Police Station as illegal immigrants and not on the
Zimbabwe Murder case of the Colonel. On 22/11/2010 until the early hours of
23/11/2010 Prichard Chuma was arrested and detained in Alexandra. He never saw
General Sibiya being involved in the operation but that there was a person who was
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always seated In the black tinted BMW and W/O Makoe referred to the person as
General Sibiya.

Alfred Ndobe A7: He will state that during October 2010 he was nominated to be part
of Task Team called "TOMS" in Gauteng Province headed by General Sibiya. On
2010/11/05 Gen. Sibiya arranged with W/O Makoe to call them for operation at
Diepsloot for tracing wanted suspects in a murder case where a Colonel was killed. He
was not aware that the suspects that they were tracing were needed in a Zimbabwe
case. He received a call from Constable Radebe that they have already arrested the
suspects.
The suspects were assaulted by General Sibiya, Captain Cowboy and W/O Makoe. He
will state that the four suspects were then detained at Orlando Police Station as illegal
immigrants but not on the Zimbabwe murder case of the murdered Colonel.

Desmond Campbell AH-Additional statement He will state that he was based at
Johannesburg Central Crime Intelligence before receiving a call up instruction from
Gauteng Provincial DPCI Head, Major General Sibiya to report at Gauteng TOMS
office. On 22/11/2010 of which he cannot remember the exact time they detained
Prichard Chuma whom he does not know whether is related to Shepard Chuma. He
will further state that he witnessed an assault on 2010/11/05 on Zimbabwean Nationals
carried out by Captain Maluleke, W/O Makoe and Constable Leburu. He will further
stale that on 2010/11/05 and 22 to 23/11/2010 when they carried out the operation,
there would be a figure seated in a black BMW whom Warrant Officer Makoe referred
as Major General Sibiya.

Andrew Mark Sampson A12: He will state that he is a White Male self employed as a
Project Manager of House Constructions. He knew Maqhawe Sibanda as a sub-
contractor on his building sites. He will stale that Mr. Sibanda vanished for a week and
resurfaced again. He was informed by Mr. Sibanda that his disappearance was as
result of his arrest in connection with the alleged murder of a Zimbabwean Colonel. He
was taken lo Beit Bridge but released along the way and he had to find his way back
because he did not have money and his cell phone was confiscated by the police. He
will state that he was requested by Mr. Sibanda to call the said police Captain for his
cell phone. He called the police Captain and he confirmed that the cell phone will be
returned. He does not know whether such phone was finally relumed to Mr. Sibanda.

Sibonmle Mpofu A24: She will state that she is a neighbor of the deceased Johnson
Nyoni. She will state that she witnessed a group of unknown Policemen assaulting the
deceased who was lying down on the furrow of running water as it was raining. She will
state that the deceased was assaulted by means of being kicked with booted feet. She
will state thai she cannot recall the exact date but it was during January 2011.She will
state that the deceased was also pepper sprayed on his face and thai he was having
bloodied mucous coming out of his nostrils.

She will state that she was standing at the distance of about 20 meters when she
witnessed the incident and that it was still in the morning around 10:00. She will state
that she never saw what happened inside the shack. She will state that she learnt that
the deceased was indeed murdered after a month from his younger brother. She will
stale that she may not be able to identify them if she can see them again.

Secret . V\ Page 5

RJM-0231



| QIEPSLDOT CAS 390/07/20121 1o

Reasons Mhlawumbe Sibanda A20: He will sale that on November 2010, on the date
in which he cannot remember the date he visited his ex-girlfriend Brightness Nka
Ncube who was staying with his distant sister Rachel Ncube. He slept over and in the
middle of the night he was woken up by the police looking for John the boyfriend of
Rachel. He was assaulted by a police whom he cannot identify, since it was in the
dark. There was another Police Officer who was flashing a cellphone on their faces
trying to identify them. He will further slate that John was not there and they were freed
when they indicated to the police that none of them was John.

Rachel NcubB A2V. She will state that she is the wife of the deceased John Nyoni. It
was on 26/01/2011 at 10h00 when she was in her shack with her husband Johnson
Nyoni when police arrived and started assaulting him. The police entered the shack
and said that they were looking for a firearm which they alleged that her husband used
to kill a policeman in Zimbabwe. There were five (5) police vehicles, and her husband
was taken away by the police and that was the last time she saw him. In February
2011 she received a call from Bikinis Nyoni, the brother of the deceased that Johnson
Nyoni has died.

Brightness Nka Ncube A22: she will state that she is the sister-in -law of the late
Johnson Nyoni. On the 5th or 6th of November while she was asleep she was woken up
by the police who pretended to be Johnson Nyoni and later changed to indicate that
they are in fact Police Officers. She will further state that she was assaulted by the
police who were looking for Johnson Nyoni. The police freed them after they realized
that Johnson was not amongst them. She learned later that Johnson Nyoni was
murdered by the police in Zimbabwe.

Madala Bhekisisa Nyon! A23: He will state that he is the brother of late
Johnson Nyoni and on 01 March 2011 he telephonically contacted his brother in law
Orbed Ndlovu from Bulawayo in Zimbabwe who informed him that his brother Johnson
Nyoni is late and was found at Central Mortuary in Bulawayo. He will further state that
he then went to Bulawayo in Zimbabwe and at the mortuary he found the body of his
brother. The body of Johnson Nyoni had a bullet wound on the collar (neck) just above
the chest and it exited at the back. There was an information note attached to the body
stating that Johnson Nyoni was involved in the crossfire at Gwanda in Zimbabwe. He
will further state that he attended Johnson Nyoni's funeral which was held at
Tsholotsho in Zimbabwe.

4.2 STATEMENTS OF MEMBERS AT ORLANDO POLICE STATION

The following statements were obtained from members of SAPS based at Orlando
police station who are witnesses in the case,

Brigadier Mthokozelwa Zancjwa A25: He will state that he is a Station Commander of
Orlando Police Station. He became aware of the allegation of deportation of
Zimbabwean foreign Nationals in 2012. He will state that as part of his own
investigation he perused the registers to check if there were indeed Zimbabwean
nationals detained at Orlando Police Station. According to OB 279/11/2010 the said
Foreign Nationals were arrested by Captain M L Maluleke. He also discovered that the
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Foreign Nationals were detained until 08/11/2010. The procedure is that when a
person is arrested and is suspected to be illegal Immigrant, Home Affair official is
called to verify the status of the person before he or she is taken to Lindela for
deportation, He does not know why the procedure was not followed by the police in this
case. He will further state that Captain Maluleke confirmed that he indeed took the said
Foreign Nationals to Beit Bridge.

Thomas Pixane Setapane 426: He is a member of SAPS stationed at Orlando. On
06/11/2010 Captain Maluleke came to the holding cells with four foreign national
namely Dumisani Witness Ndeya, Nelson Ndlovu, Maqhabane Sibanda and Shepard
Chuma. The four Foreign Nationals were registered on the OB and cell register. He will
state that it was for the first time for him to experience a situation where a member of
DPCI arrest and detain a person for being an illegal immigrant.

Padlh Abrina Papo A27: She will state that she is a Constable and that during the
time of incident she was still a trainee. On 2010/11/08 at 05h45 she reported on duty
and she was posted at the cells. On the same day she was tasked by W/O Marule to
write the Occurrence Book. She made entries as directed and not as she observed
because she was a Trainee.

4.3 STATEMENTS OF HOME AFFAIRS OFFICIALS

Nolwandle Qaba 29: She will state that she is a Director responsible for Deportation.
She will further state that the incident that took place in 2010 occurred before she
joined the department but upon being informed of the facts of the case by her juniors,
she realized that members of the SAPS did not comply with the procedure when they
deported the four Zimbabwean Foreign Nationals. She stated that a member of SAPS
is not allowed to deport any person without the involvement of Home Affairs. The
person suspected to be illegal foreigner must be verified by the Immigration Officer and
the High Commissioner or the Embassy must confirm that such person is their citizen.

Peter Ndwandwe A28: He will slate that he is an Assistant Director with the
Department of Home affairs in Soweto, He started knowing about the incident involving
four Zimbabwean Foreign Nationals in 2012 when he was contacted by Mr. M
Matthews who is a Chief Director at their Head Office. He will further state that the four
Zimbabwean nationals were not supposed to be deported because from 20/09/2010 to
31/12/2010 there was DZP which is Dispensation for Zimbabwean Project initiated by
the Minister to allow all Zimbabweans without legal documents to stay in the country for
90 days in order to apply for legal documents. There is no Zimbabwean who was
supposed to be deported on the basis of illegal documents during that period,

He will also further state that in 2012, few days after receiving a call from Mr. M
Matthews a Police Officer by the name of Maluleke visited his office and showed him
Home Affairs documents with signature and asked him whether he could identify any
signature on the documents. He told Mr. Maluleke that the signature does not belong to
any of his people. The documents were copies and Mr. Maluleke left in a hurry without
showing him the documents in full,

He will further state that no police officer is allowed to deport any person and any
person suspected to be an illegal foreigner must be screen by Immigration Officer.
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Job Jackson A33: He will state that he is an Acting Deputy Direct responsible for the
day to day running of Lindela Holding facility. In his statement he outlined the process
involved in the deportation of a person from Lindela. He will further state that the
incident took place before he was transferred to Lindela.

Potiswa Skosana A3t She will state that she is an Immigration Officer Station at
Soweto. She will further state that the form Warrant of Detention of Illegal Foreigner
(BI-1725) was discontinued in 2008 and that the Notification of Deportation Form must
be accompanied by the fingerprints. She will further state that in all cases police call
them to screen the illegal foreigners before such persons are taken to Lindela.

Johannes Lodewlckus A3Q: He will state that he is a Deputy Director in the
Department of Home Affairs at Soweto. He confirmed that the number on the
Detention Warrant and Notification of Deportation form provided by the police does not
belong to any Home Affairs official in Soweto.

Richard Peter E/berg A37: He state that he is an Immigration Officer based at Beit
Bridge. He will further state that when SAPS bring an illegal foreigner at Port of Entry
they must hand in a Body Receipt form and not the Detention Warrant. The Warrant of
Detention is not a deportation document and must not be produced or stamped at Port
of Entry.
He will dismiss the allegation that the stamp used on the documents claimed to be
Home Affairs documents by the police is a deportation stamp.

Kobe/a Marqret Mohlahlo A39: She will slate that she is an Immigration Officer based
at Beit Bridge and she had been a custodian of Stamp 20 since 2010. She had been in
control of stamp 20 and when she is not in the office the stamp would be locked in the
safe. She is the only person in possession of the key. She will state that on the 7th and
8th of November 2010 she was off duty and the stamp was locked in the safe. She
does not know how stamp 20 appears on the documents which the police claim to be
deportation papers because on the day in which the documents were stamped she was
off duty and the stamp was locked in the safe.

4.4 STATEMENTS OF MEMBERS OF SAPS IN LIMPOPO

Ndanduleni Richard Madilonqa A51: He will state that he is a Police Officer in the
South African Police Service holding a rank of Lieutenant Colonel stationed at
Thohoyandou SAPS as a Commander of Crime Prevention.
He will further state that the statement is additional to the statement he signed with a
member of the Hawks from Pretoria. He wants to clarify certain issues pertaining to his
previous statement.
Before he was transferred to Thohoyandou SAPS, he was working at Beit Bridge
Police Station as a Commander. His duties included Crime Prevention, liaison with the
Immigration Officials and other police officials from other stations.
In 2010, two weeks before the 8th November, there was a convoy of vehicles from
Zimbabwe entering inlo South Africa. As he was suspicious, he approached them. The
convoy was approaching the Immigration Offices.When he approached them, one of
them introduced himself to him as the leader of the group and he told him that he is
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Superintendent Ncube from the Homicide Unit in Harare. He then requested him if they
could not find a place to sit down and discuss.
Superintendent Ncube told him that he was going to Pretoria to meet General Dramat.
He said to him that maybe he knew about the Chief Superintendent who had been
murdered. He said that the suspects were in Gauteng and he had organized with
General Dramat to assist them in tracing the suspects.
For the period of two weeks, he never heard anything from Superintendent Ncube and
his group. After two weeks he received a call from Superintendent Ncube who told him
that he was in town and he wanted to say goodbye. He went to town and met with
them in front of Tops bottle store. They bought liquor and they left to the border. He did
not escort them; they went to the border and crossed to Zimbabwe. They did not
discuss anything about the operation they had in Gauteng with General Dramat.
The following day after the departure of Zimbabwean police, he received a call from
Captain Maluleke who is also known as "Cowboy". It was on 08 November 2010
between 16 and 17:00, when he called and introduced himself as Cowboy and I asked
as to who is Cowboy. He said that he is a Captain Maluleke and was with him at Paari
in Cape Town in 2005. When he said that he is Captain Maluleke, he remembered
very well who he was. Captain Maluleke asked him where he was, and he said he had
already crossed the checkpoint. He was told to stop and wait for him. After thirty
minutes he arrived and was driving a Sedan which he thinks is a BMW. He was with a
male person who was seated on the front passenger seat. He then entered into the
vehicle after the passenger had moved to the back seat.
While they were driving he realized that there were other BMW cars which were
following them and he knew that it was a convoy. Captain Maluleke told him that
suspects are in the vehicle behind them. He said that that there are two suspects and
the third one is still not yet found. He will further state that he never stopped anywhere
at the border and no documents were stamped for the purpose of deportation.
When they arrived at the Zimbabwean side the vehicle stopped and immediately all the
vehicles were surrounded by Zimbabwean police. They then pulled the suspects from
the back seat of the vehicle behind them. He knew that they were Police Officers
because he had been working at the border for a long time and he knew them. He
even saw the vehicles that crossed two weeks ago when Superintendent Ncube
entered the country.
Thereafter one of the Zimbabwean police came and thanked them and said that they
must not use the other gate but use the one they used when they entered.
Captain Maluleke told him that what happened is top secret and people must not know
about it.
In 2012 of which he cannot remember the month and date, Captain Maluleke phoned
and told him that there is a person from Head Office who will be coming for
investigation and that he must cooperate with him.
Later a person came to Thohoyandou and he had a draft statement. He was told that
there is a problem with the operation which was once done by the Hawks and they
would like his statement to be in a particular format. He told him that the statement is
for covering up and the parliament has some issues about the operation. He will further
slate that he read the statement and realize that it was to close the gaps and not a true
reflection of what happened.

Brigadier Joseph Makushu A53: He will state that in 2010 he was the Head of
Security and Protection Services responsible for eight Borders of which one of them is
Beit Bridge. He will further state that Colonel Madilonga was one of his team members
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posted at Beit Bridge reporting under Colonel Radzilani. He remembers receiving a call
from Colonel Madilonga in 2010 requesting permission to allow Zimbabwean Police
who were going to see Major General Dramat. He then instructed him to call General
Dramat directly because he did not want to be involved in the operation which he was
not previously informed about. He will further state that it was the last lime he spoke to
Colonel Madilonga about the Zimbabwean Police.

Co/one/ Dovhani Sharon Radzilani A54: She will state that in 2010 she was the
direct supervisor of Colonel Madilonga at Ihe Beit Bridge Port of entry. She will further
state that in 2010 Colonel Madilonga informed her about the Zimbabwean Police who
were about to enter the country to see Major General Dramat. She cannot remember
whether he informed her telephonically or he came to her office. She will further slate
that she told Colonel Madilonga lo speak with Brigadier Makushu about the issue.

4.5 STATEMENTS OF TOMS MEMBERS IN GAUTENG AND PRETORIA

Lt Col Neethlinq A55: He slated that he is a member of South African Police Services
stationed at the Directorate of Priority Crimes, Provincial Office in Gauteng. In
November 2010 of which he cannot remember the exact date, he received a request
from Captain Maiuieke to assist in arresting a suspect in the Fourways area. He met
wilh Captain Maiuieke at Diepslool who then led him to the spot where the suspect
was. Captain Maiuieke walked towards him and briefed him, informing him that he is
investigating a case of murder of a Zimbabwean police officer.
He did not ask any question because he knew Captain Maiuieke to be working for
"Cross Border Desk" at the Head Office of the Hawks. He also did not ask question
because he knew that Captain Maiuieke was representing Ihe Head Office. He
considers himself to be less knowledgeable in Cross Border crimes than Captain
Maiuieke. He discussed Ihe tactical approach of the operation with his team since he
considered Ihe operation to be high risk. He positioned himself at the back of the
vehicle convoy down a very narrow alley leading to an informal structure. There were
three Police Officers whom later he discovered that they were Zimbabwean police.
They were dressed in neat trousers, collar shirts and suits jackets.

After 15 minutes his members came out and informed him that Ihey found the intended
target and that Caplain Maiuieke had arrested him. They drove out of the settlement
and stopped at Ihe shopping center. Captain Maiuieke informed him that Ihey also
have lo arrest other suspects in Sowelo. He was informed the next day that other two
suspects were also arrested.

He also remember receiving a call from Caplain Maiuieke requesting escort of high risk
suspects to Musina since he had lo hand them over lo Zimbabwean Authorities. He did
provide a team to escort the suspects. He believes he must have reported such arrests
to Major General Sibiya.

Captain Arnold Boonstra A60: He will state thai in November 2010 {a date and time
of which he cannot remember) he was requested by Lt Col Neethling to assist in
tracing the suspects who were wanted by Captain Maiuieke. He went to Diepslool
shopping Centre and waited for the members involved in the operation to come and
fetch him. They came in a convoy and he followed. It was at night and he cannot
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remember the exact time. He approached Lt Col Maluleke known as Cowboy to
provide him with the case number or reference number. He gave him a reference
number from the file he was holding. He also told him that the suspects were wanted in
connection with murder of a Police Colonel in Zimbabwe. He also mentioned that the
police Colonel was killed during the Shoprite robbery. He does not remember precisely
whether he said Shoprite robbery took place in Zimbabwe or South Africa.

The operation moved to Soweto but he did not see people who were arrested. He did
not witness any assault because he was not near the operation. He just heard Lt Col
Maluleke saying that he will detain the suspects in Soweto.

Captain Ernest NkosiA77: He will stale that on 22/11/2013 after the operation which
was carried out at Diepsloot he was requested by Lt Col Maluleke from DPCI Head
office to take suspect Prichard Chuma to Alexandra Police station for detention but
without the case number. He detained the suspect at Alexandra Police Station free of
any injuries. He will further state that he wrote the cell number of Lt Col Maluleke in the
Occurrence Book.

Warrant Officer PJD Se/epe A56: He will state that he is employed by DPCI in
Gauteng on a rank of a Warrant Officer. In November 2010 of which he cannot
remember the exact date he received a call from his Commander LI Col Neethling
requesting him to assist Captain Maluleke in escorting a suspect. He told him that
Captain Maluleke will provide details of the trip.

He then called Captain Maluleke who confirmed that he needed assistance to transport
a suspect to Musina. He requested him to use his vehicle because it had a blue light.
He was in possession of BMW 330 with registration number TJH588 GP. He cannot
remember the details of the trip but he remembers arranging with Captain Maluleke to
meet at Alexandra Police Station on 23/11/2010 as recorded in the Occurrence Book to
book out the said suspect. Captain Maluleke arrived and was driving a Nissan Hard
body Double Cab.
Captain Maluleke told the officer at the Service Centre the name of the suspect and the
suspect by the name of Prichard Chuma was brought to him. Captain Maluleke
handcuffed the suspect and took him to the BMW. He then drove the vehicle being
escorted by Captain Maluleke. He did not know what the suspect was wanted for and
that he was just carrying out the request of his commander. He was told by Captain
Maluleke that the suspected should be taken to Silverton Police station. He drove the
suspect to Silverton where he was booked in the cells. He does not remember whether
he booked the suspect himself or Captain Maluleke did it. After booking the suspect
Captain Maluleke told him that on 24/11/2010 he must assist in escorting the suspect
to Musina.

On 24/11/2010 he went to Silverton DPCI's office as directed lelephonically by Captain
Maluleke. When he arrived the following day, he discovered that the suspect he
transported the previous day was no longer in the cells in Silverton Police Station but
with Captain Maluleke. He was then brought to his vehicle and after he sat down,
Captain Maluleke placed iron legs on him. They then drove to Musina while Captain
Maluleke was providing escort. Captain Maluleke was in the company of a female
person not known to him.
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On arrival at Musina Captain Maluleke signaled using the head lights that they have to
proceed straight to the border. He then proceeded to the border and when they arrived,
they found the entry gate having a long queue. He used the exit gate as entrance gale.
The police slopped them before they proceeded any further but when he put the blue
light of his vehicle on, they gave way. He stopped in front of the police station at Beit
Bridge and Captain Maluleke came over to his car, released iron legs from the suspect
and headed to the Community Service Centre. He then went back and slept over in
Polokwane.

Warrant officer Givanl John Sambo A59: He will slate that on 23/11/2010 he was
officially on duty at Silverton Police station when Detective Warrant Officer Selepe
brought a black male Prichard Chuma. The prisoner was booked in as a transit without
body receipt. He will further state that W/O Selepe was with an unknown African male.
On 24/11/2010 W/O Selepe came and book out the prisoner Prichard Chuma from
Silverton Police station to Beit Bridge under Bulawayo Case number 1337/11/2010.
The same prisoner was received by the African male who was with W/O Selepe the
previous day and he signed the Occurrence Book as a Captain.

Mclntosh Polela A76: He will state that in December 2010 to May 2013 he was
employed by South African Police Services as a spokesperson for the DPCI. He was
reporting directly to Lt General Dramat and Brigadier Mashigo. He will further state that
he remember one lime being introduced to the Zimbabwean Police who were having a
meeting with General Dramat, He cannot remember when and how the meeting was
conducted since he was not part of the meeting. In 2011 he received an inquiry from
Mzilikazi wa Africa who wanted to be clarified of renditions of Zimbabwean nationals. A
meeting was held between him and Lt General Dramat, Col Basi and Captain Maluleke
to discuss the issue. During the meeting Captain Maluleke denied to have handed any
person to Zimbabwean Authorities without the involvement of Home Affairs. Lt General
Dramat also denied having known any renditions of the Zimbabwean nationals. He will
further state that he teiephonicaily contacted Major General Sibiya to find out whether
he knew about the renditions of Zimbabwean nationals and he denied having
knowledge of such. He will further stale thai he does not remember an incident in
which he moved from house number to house number three at the DPCI office and Lt
General Dramat addressing the people about the arrest of the Zimbabwean nationals.

Masocha Rodqers Nthlamu A80: he will state that on 11/11/2011 he received an
investigation from his commander Colonel Basi by giving him a copy of a newspaper
article thai reads1 'HAWKS AND SA POLICE ARRESTING SUSPECTS AND
SENDING THEM OVER THE BORDER TO BE MURDERED". He will further state that
he investigated the case by interviewing members of the Hawks Lt Col Maluleke who
also gave him copies of warrants of detentions of the following individuals, Dumisai
Witness Ndeya born 1987/05/10, Nelson Ndlovu bom 1985/11/14, Maqhawe Sibanda
born 1988/07/13 and Shepard Chuma bom 1988/07/15. He also approached Interpol
and checked whether the above suspects were on the list of wanted suspects. He
obtained the statement of Lt Col Neethling, Major General Sibiya, and Mr WCR Vosler.
He will further state that during the investigation he was unable to find the person who
leaked the documents to the media.
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4.6 STATEMENTS OF TRT MEMBERS WHO ASSISTED IN THE ARREST OF
JOHNSON NYON1.

Avhashoni Desmond Takalani A62: He is employed by the South African Police
Services in Gauteng stationed at Johannesburg Central Police station under the TRT
unit. On 2011/01/12 at 11h00 in the morning he was on duty in a full uniform posted at
Diepsloot for Crime Prevention purpose. While busy with his duties with other members
of TRT unit from Johannesburg Central, they received a request from members of the
Hawks (DPCI) TOMS who were at Diepsloot SAPS to provide backup in the arrest of
wanted suspect. When they arrived at Diepsloot SAPS, he decided to remain outside
while others were briefed inside the station. From the station the vehicles proceeded to
the Squatter Camp. Along the way his co-workers informed him that there was a
suspect who was being traced at the Squatter Camp.

When they arrived at the place where the suspect was, he remained inside the vehicle
because it was raining and he did not have a rain coat. He saw the suspect when they
brought him to the vehicle. After members of the Hawks and Crime Intelligence who
were unknown to him arrested the suspect, they were requested to escort the suspect
to Silverton DPCI offices. They escorted the suspect and at Silverton DPCI offices he
saw Captain Maluleke who was wearing a Cowboy hat with two unknown African
males who were travelling in a white BMW with Zimbabwean registration numbers.
Captain Maluleke further said that they were Zimbabwean police who came to take the
suspect, referring to the suspect whom they had just arrested at Diepsloot.
While they were with the suspect, he told them that some weeks back he was in
Zimbabwe attending a funeral of some of the people he committed crime with and also
knew they were after him. He was telling them when Captain Maluleke and
Zimbabwean police were inside the offices.
They were requested to take the suspect to Pretoria Moot SAPS for detention. Before
they went to Pretoria Moot SAPS, photos of all members involved in the operation were
taken. When they arrived at Pretoria Moot Polices station, Captain Maluleke detained
the suspect and they then knocked off.

Johannes Mpati Moatshi A61: He will state that in January 2011 he was on duty
posted at Diepsloot as a result of xenophobic violence prevalent at the time. At 13h00
on that particular day, he received a call via two ways radio from his commander to go
Diepslool police station. When he arrived with his colleagues he found the commander
of Diepsloot Police station who introduced them to Captain Maluleke who was with two
males persons and a female. The two male persons and a female were introduced as
members of Crime Intelligence. Captain Maluleke informed them that there is a person
who has committed serious cases in Zimbabwe and he is very dangerous. Captain
Maluleke further said that the suspect was with the informer and had to be arrested. He
will further state that they went into Diepsloot where the suspect and the informer were
pointed out. After the arrest of the suspect they went to a certain shack where
members of Crime Intelligence conducted a search but nothing was found. They were
told by Captain Maluleke to transport the suspect to DPCI offices in Silverton. At
Silverton Captain Maluleke requested them to book the suspect at Moot Police with the
instruction that no visitor is allowed for the suspect. He cannot remember the name of
the suspect but he remembers taking photos with the officers from Zimbabwe.
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SBIIO John Phaswana A64: His statement corroborates that of Avhashoni Desmond
Takalan! in all material aspects.

Tshatoa Jacob Se/efe/a A63: His statement corroborates that of Avhashoni Desmond
Takalanl and that of Selio John Phaswana in all material aspects.,

Matsobane Silas Mokoatlo A78; His statement corroborates that of Avhashoni
Desmond Takalani and that of Sello John Phaswana as well that .of Tshatoa Jacob
Seletela.

Andries Nxumalo A65; will state that around 11 or 26 January 2011 he was working in
Diepsloot as a result of xenophobic violence at that time. He heard over the radio that
they were wanted at Diepsloot Police station. When he arrived at the station he found
Captain Maluleke, two male officers and one female who were introduced to him as
members of Crime Intelligence. He will further state that Captain Maluleke requested
them to assist in the arrest of Zimbabwean National who committed serious crimes in
Zimbabwe. Together with his colleagues they went to a section in Diepsloot where the
suspect was said to reside. The suspect was arrested and taken to DPCI offices In
Silverton; he participated in a photo shoot with members of Zimbabwean Police. After
the photo shoot, they took the suspect to Moot Police station for detention.

Constable Hosea Tshabalala A83; He will state that on 26/11/2011 he was officially on
duty posted at Diepsloot. While still on duty was requested together with his colleagues
to assist them in tracing a suspect who was involved in the murder of Zimbabwean
Colonel in Zimbabwe. Constable Rikhotso and his female co-worker briefed them that
the suspect was with the informer. When they arrived at the exact place, they found the
suspect standing in front of the tuck-shop. They arrested him and took him to his room
where they found a woman with a small baby. Constable Rikhotso and his female
colleague search the room. The suspect was taken to Silverton at the DPCI offices
were they found two Zimbabwean police officers. He will further state that the suspect
informed him that some few weeks while he was in Zimbabwe he attended the funeral
of his colleague who was killed by the Zimbabwean police and the same Zimbabwean
police will kill him when he arrive in Zimbabwe. He was requested to detain the suspect
at Moot police but he cannot remember the person who made the request.

4.7. STATEMENTS OF CRIME INTELLIGENCE MEMBERS WHO TRACED AND
ARRESTED GORDON DUBE AND JOHNSON NYON1.

Masinciita Rikhotso A6T. He will state that in January 2011 of which he cannot
remember the exact date he went to Wierdabrug police station at the CIAC office which
is responsible for profiling and identification of crime hot spots. When he arrived he
found Constable Sombhane who was working at the CIAC office. Constable Sombhane
gave him a list of wanted suspects and on top of the list was Gordon Dube who was
wanted in connection with murder in Zimbabwe and robberies in South Africa, He came
back to his office and organized with his contacts to look for Gordon Dube. It took two
weeks for the contact to trace the suspect, He will further state that his contact
informed him that he found Gordon Dube and together with his colleagues they went to
Thembisa in order to apprehend the suspect. He was informed that the suspect will be
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coming since he wanted to buy bullets from someone. He will further state that while
they were in Thembisa and they managed to spot the suspect. When he moved they
pursued him until they arrested him in Diepsloot. They found the suspect in possession
unlicensed firearm. He saw the same firearm with captain Maluleke at the Hawks
offices after it was returned from the ballistics. The suspect was taken to Wierdabrug to
for detention. Again in January 2011 he received information from Captain Maluleke
who requested him to look for John Nyoni. He then tasked his informer again to assist
in the arrest of Nyoni. On 26/11/2011 he went to Diepsloot having organized with his
Contact to arrest John Nyoni. When he arrived the Contact pointed out the suspect and
he was arrested. After they arrested John Nyoni, his house was search but nothing
was found. They took the suspect to Silverton DPCI offices. They were assisted by
members of TRT. He will further state that he participated in the photo shoot with the
Zimbabwean police. He also heard Captain Maluleke requesting members of the TRT
to take the suspect to Moot Police station.

Plantinah Mokgobu 469: She will state that she is employed by the South African
Police Services stationed at Crime Intelligence in Pretoria with a rank of Constable. On
12/01/2011 while in the office they received information from their Contactyinformer and
he tipped them off about a crime that was going to take place at Diepsloot. They then
proceeded there with a backup of members from Ivory Park Police Station where they
effected an arrest on Gordon Dube at Diepsloot.

In January 2011 they received information from CIAC at Wierdeburg regarding the
wanted suspect John Nyoni. The person they liaised with at CIAC was Constable
Sombhane who also gave them the number of Captain Maluleke. She also spoke to
Maluleke over the phone while they were there. They then drove to the Hawks offices
to meet with Captain Maluleke who told them that the suspect has murdered a police
officer in Zimbabwe.

They then tasked their Contact/Informer to look for the suspect, who did and the
suspect was arrested. After the arrest of John Nyoni, they all proceeded to the Hawks
offices where they gathered together for a photo shoot. Captain Maluleke exchanged
the taking of photos with the Zimbabwean police. The photo of the suspect was also
taken and the exhibit which is a firearm was also photographed. After the photo shoot
she went to the shop, but when she came back she was told that General Dramat was
with Colonel Mclnlosh and he had just addressed the people in her absence. She felt
that she missed out on the speech of General Dramat but her colleagues told her that
he was just congratulating them for a job well done.
Superintendent Ncube from Zimbabwe who was wearing black shirt and spectacles
told us that he will be sending us letters of congratulation from Zimbabwe. She still
recalls that later they were called by Brigadier Britz from Crime Intelligence Provincial
office, and he showed them an appreciation letter from Zimbabwean government. He
told them that they would be called by Provincial Commissioner Mzwandile Petros to
meet with them as a result of their good work. She does not know what happened to
John Nyoni thereafter.

Emmanuel Dinizulu Mkasibe A68\ His statement corroborates that of Platinah
Mokgobu in all material aspects. He will state further that shortly after the photos were
taken, he saw General Dramat of the Hawks. General Dramal was with the
spokesperson of the Hawks known to him as Colonel Mclntosh Polelo. They then
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gathered together and Captain Maluleke introduced General Dramat and the
spokesperson. General Dramat addressed and thanked them for arresting the suspect.
After he said that he left and Captain Maluleke told us that he was organizing a
celebration braai. While they were busy enjoying themselves, a lady working at the
Hawks offices with Captain Maluleke came and joined them. She wanted the meat to
take home because there was too much meat. She was requested to download the
photos from the camera by Captain Maluleke.

He will state further that he then decided to follow her to the office. When she
downloaded the photos he requested her to print the photos for him. She agreed and
printed many photos which he took home and still have them even now.

Constable Polelo Fortune Mnqwenva A75: He will state under oath that on the
26/01/2011 he was called by his colleagues after the arrest of Johnson Nyoni to join
them at DPCI offices in Silverton for a braai. He will further state that when he arrived
he found Zimbabwean police and some of his colleagues participating in a photo shoot.
Shortly after the photo shoot Lt General Dramat came and thanked them for the job
well done.

Statement of Brigadier A G Britz of Crime Intelligence A79: He will state that
During January and February 2011, Constable Rikholso and his female colleague
visited his office and informed him that they arrested two Zimbabweans who were
involved in a spate of arm robberies and recovered a firearm. He congratulated them
without enquiring the details of the case. In March 2011 he received a letter which was
addressed to Col Ntenleni from CID Provincial Headquarters in Zimbabwe Bulawayo-
Zimbabwe. A copy of the letter is attached to his statement. He then arranged with Col
Ntenteni to send the officers to the next Crime Intelligence Provincial Management
meeting in order for them to be congratulated. After the management meeting he also
wrote a letter to Lt General Toka's signature to the Provincial Commissioner in order
for him to congratulate the members. On 15/07/2011 he received four letters from the
Provincial Commissioner thanking members for good work. He will further state that he
had no prior knowledge that the suspects arrested were wanted in connection with the
murder of Zimbabwean police.

STATEMENTS OF D1EPSLOOT SAPS MEMBERS REGARDING GORDON DUBE

Avhasei Witness Rambuda All, He will state that in January 2011 he was working
Diepsloot as a Detective. There were three suspects who were arrested after they were
involved in the shooting incident with the police. They recovered a firearm which was
booked into SAPS 13 and received exhibit number SAPS 13/31/2011. He was involved
in the charging of the suspects and they were attending court at Attridgeville.
After some few days he received a call from Captain Maluleke of the Hawks asking him
to go to Ballistic Pretoria and collect the firearm as he had already made arrangement
with them. He collected the firearm and handed it Captain Maluleke. Captain Maluleke
told him that he has a case he is investigation against one of the suspects. He
informed him that the firearm belongs to Zimbabwe. He typed a letter a letter on his
computer acknowledging the firearm but he does not remember where he put the
letter.
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He will further state that Captain Maluleke told him that he had made an arrangement
with the prosecutor at Atteridgeville to withdraw the case so that he could be able to
transport the suspect and the firearm to Zimbabwe.

Warrant Officer Isaac Dlaminl A7Q: He will state that in January 2011 docket
Diepsloot Cas 93/01/2011 was assigned to him for further investigation, The docket
had three suspect arrested for possession of unlicensed firearm and ammunition. The
names of the suspects were Menzi Dube, God Dube and Sidingumunzi Dumani. He
received a call from "Cowboy" Maluleke of the Hawks to hand the Case dockets
Diepsloot Cas 93/01/2011 to his office in Silverton. He said the docket had to be
investigated together with other dockets wherein God Dube is a suspect. He further
said that the firearm which is an exhibit in his docket was used to kill a senior officer in
Zimbabwe. Captain Maluleke took the docket and gave them acknowledgement of
receipt.

He will further state that Captain Cowboy in the presence of Constable Rambuda told
him that he will facilitate the release of the suspect from prison and he will talk to the
Prosecutor to withdraw the case. After sometimes seeing that the docket was under his
name, he opened a duplicate and sent it to the prosecutor. The prosecutor decided to
decline to prosecute and the duplicate docket was filed.

Lean Meyer A73: He will state that he was investigating several cases wherein Godi
Dube was a suspect. The cases were as follows, Wierdabrug Cas 531/12/2010,
Wierdabrug Cas 220/02/2010, Wierdabrug Cas 147/11/2010, Wierdabrug Cas
1022/12/2010, Wierdabrug Cas 310/10/2010 and Diepsloot 93/01/2011. He was
informed by Captain Maluleke from the Hawks that suspect Alfred Godi Dube was also
wanted in Zimbabwe. According to Maluleke he was also wanted for murder as per
Bulawayo CR 43B/09/2010. He will further stale that he booked out suspect Godi Dube
and handed him to Captain Maluleke. Captain Maluleke informed him that suspect
Gordon Dube will be handed over to the Zimbabwean government through Immigration
channels.

Sindv Daisy Dorcus SombhanB A74: She will stale that during 2010 and 2011 she
was based at Wierdabrug attached to Crime Intelligence unit. During 2010 she gave
Constable Rikhotso a list of wanted suspects in Wierdabrug, She also met Captain
Maluleke at Wierdabrug who told her that he is looking for a suspect known as Godi
Dube. She contacted Constable Rikholso and informed him that Captain Maluleke was
at Wierdabrug inquiring about Godi Dube. She gave him the contact numbers of
Captain Maluleke.

She will further state that on the 11/01/2011 she saw the name of Godi Dube on the
cell Register and decided to call Constable Rikhotso. Constable Rikhotso confirmed
that he arrested Godi Dube the previous night (11/01/2011). She went to the cells and
interviewed Godi Dube who said he would get a lawyer because the police assaulted
him,

5. DOCUMENTARY EVIDENCE ACQUIRED FROM VARIOUS POLICE STATIONS
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5.1.1. EXTRACTS FROM OCCURRENCE BOOKS & SAPS 14 REGISTERS

The investigation at Orlando Police Station uncovered the following:

Specific reference to OB 276 to 279 (AB): The entries made from 04h1O of
06/11/2010 to 12hOO of the 08/11/2010 confirm that Captain M L Maluleke of the DPCI
with force number 0622729518 arrested Dumisani Witness Ndeya, Nelson Ndlovu,
Maqhabane Sibanda and Shepard Chuma.

Specific Reference to OB 429 (A9): Entry made at 11h00 of OB/11/2010 confirm that
that Captain M L Maluleke of the DPCI with cell number 0827729518 booked out
Dumisani Witness Ndeya, Nelson Ndlovu, Maqhabane Sibanda and Shepard Chuma
to Beit Bridge.

SAPS 14 (A10): The cell register dated 2010/11/05 to 2010/11/08 indicates that the
following suspects were charged and detained, Dumisani Witness Ndeya, Nelson
Ndlovu, Maqhabane Sibanda, Shepard Chuma. The reason for detention of the
suspects as per register is stated as "illegal Immigrants'. The entry was made by
Sergeant Thomas Pixane Setage who also later confirmed this in a sworn statement.

The Investigation at Alexandra Police Station uncovered the following',

OB entry 22/11/10 (A57/1Y, The entry made on 22/11/2010 shows the booking of
Prichard Chuma by Captain Nkosi. However Nkosi wrote the name and contact
numbers of Captain Maluleke as the person who is the Investigating Officer of the
case.

OB entry 23/11/2010 (A57/2)): The entry dated 23/08/2010 shows the booking out of
Prichard Chuma by Warrant Officer Selepe.

The Investigation at Silverton Police Station uncovered the following;

OB entry 23/11/12 A58/1: Warrant Officer Selepe booked in Prichard Chuma at
Silverton Police station with Bulawayo case number.

OB entry 24/11/2012 A58/2: Warrant officer Selepe booked out Chuma to Beit Bridge.
However Captain Maluleke also signed, acknowledging the release of Prichard Chuma
into his hands/custody.

The investigation at Pretoria Moot Police station uncovered the following',

OB entry 26/01/11 (A66/1): Warrant Officer Johannes Mpali Moatshi booked in
Johnson Nyoni by the instruction of Captain Maluleke for Fraud.

OB entry 28/01/11 (A66/2): Captain Maluleke booked out Johnson Nyoni to Beit
Bridge for Fraud.

SAPS 14: Captain Maluleke appended his signature on the entry and it shows that the
release of Johnson Nyoni to Captain Maluleke was for extradition purpose.
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The investigation at Wlerdabruq Police Station uncovered the following',

OB entry 12/01/12 (A71/1): Gordon Dube, Andrew Dube, Dumani Stimusy were
detained for possession of unlicensed firearm. The same firearm was found to belong
to the murdered Zimbabwean Police Officer.

Body Receipts SAPS 216 (A71/2h They show that Gordon Dube, Andrew Dube and
Dumani Slimusy were received from court on 14/01/2011 together but on 28/01/2011
Gordon Dube was not amongst the other suspects. Pretoria Prison records show that
Dube was release on the 28th January 2013 to Constable Meyer of Wierdabrug Police
station.

Copies of case dockets linking Gordon Dube, which were discontinued after
Gordon Duba's deportation (B20).

Dfeps/oof Cas 93/01/2011:

The case docket was opened after Gordon Dube was found in possession of an
unlicensed firearm. The original docket was handed to Captain Maluleke and a
duplicate docket had to be constructed without some of the statements in the original
docket. The suspect Gordon Dube was attending court in terms of admission detail
report of Pretoria Central Correctional Services and the body receipt form both filed as
per A84/1 and A84/2 respectively.

Wierdabrug Cas 531/12/2010:

The case docket was opened after Gordon Dube allegedly robbed a certain business
at Olievenhoutbosch where a shot was fired. An empty cartridge was successfully
linked with a firearm which Gordon Dube was found in possession off in Diepsloot Cas
93/01/2011. There is also a copy of a statement made by Captain Maluleke indicating
that because of the seriousness of the cases committed by Gordon Dube in Zimbabwe,
Dube was handed over to Zimbabwean Government and he was sentenced to life
imprisonment.

Wierdabwg Cas 220/02/2010:

The case docket was opened after Gordon Dube allegedly murdered a person at
Serebeti area. The projectile found in the body of the deceased was linked to the
firearm recovered from Gordon Dube during his arrest as per Diepsloot Cas
93/01/2011. Gordon Dube was still attending court with the next court date set for
30/03/2011. Captain Maluleke also submitted a statement in which he indicated that
because of the seriousness of the cases committed by Gordon Dube in Zimbabwe,
Dube was handed over to Zimbabwean Government and he was sentenced to life
imprisonment.
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Wierdabnig Cas 43/10/2010:

This murder case docket links Gordon Dube through cell records and ballistic result.
Captain Maluleke also submitted a statement in which he indicated that because of the
seriousness of the cases committed by Gordon Dube in Zimbabwe, Dube was handed
over to Zimbabwean Government and he was sentenced to life Imprisonment.

Wierdabrug Cas 147/10/2010

This attempted murder docket links through ballistic result. Captain Maluleke also
submitted a statement in which he indicated that because of the seriousness of the
cases committed by Gordon Dube in Zimbabwe, Dube was handed over to
Zimbabwean Government and he was sentenced to life imprisonment.

5.2

Wierdabrug Cas 1022/12/2010:

No docket or copies could be found regarding this case.

Wierdabruo Cas 310/10/2010:

This Is house robbery case linked to Gordon.

DOCUMETARY EVIDENCE ACQUIRED FROM DPCI OFFICES.

Success report dated 04/02/2011 (A82/3): The report was addressed to General
Dramat, General Hlatshwayo and General Toka with a heading that reads,
"CONSOLIDATED SUCCESS REPORT'.MOST WANTED FUGITIVE:WANTED FOR
MURDER AND ROBBERY: DPCI TOMS REF: 3/12/2010: AND ZIMBABWE
(BULAWAYO CR 348/09/2010): WITNESS DUMISANI NKOSI@NDEYA:
ZIMBABWEAN NATIONALS AND OTHERS.
The report also covers the arrest of Gordon Dube and appreciation of TRT members
and members of Crime Intelligence.

Success report dated 11/11/2013 (A82/1-82/2): The report bears reference number
26/02/1 and again addressed to Deputy National Commissioner DPCI. The person to
whom enquiries must be directed is Captain Maluleke whereas the signatory is Col P J
Selundu, The report further stated the arrest of Dumisani Witness Vundla @ Ndeya
and Shepard Chuma.

Overtime and Itineraries of Captain Maluleke (B18): On 08/11/2010 went to Beit
Bridge (Limpopo) for investigation and claimed overtime. On 24/11/2010 he went to
Beit Bridge and also claimed overtime. On 28/01/2011 he went to Beit Bridge and also
claimed overtime. All this dates corresponds with cellphone records and OB entries
indicating the dales in which the suspects were booked out from the stations.
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5.3 EVIDENCE ACQUIRED FROM CAPTAIN MALULEKE'S SEIZED LAPTOP (A87).

Success report ref: 26/2/1 and 14/02/01: They were generated in Captain Maluleke's
laptop before being signed by Col L Verster and forwarded to General Dramat. The
report recovered from the computer has a different reference number but same
content. Report 14/02/01 has reference 0627239-8/5

Letter to Diepsloot Station Commander: The recovered letter stales that the firearm
which was found in Gordon Dube's possession and handed to Captain Maluleke after
ballistic examination was taken to Zimbabwe permanently.

Emails by Captain Maluleke: He sent e-mails circulating more than 20 photos of both
the suspects arrested and the members involved in the operation. He sent email to
Zimbabwean police trying to find out how they travelled back home and that he is still
tracing the remaining suspects..

Photos: More than 70 photos were found, the majority of them relate to the operation
involving Zimbabwean Nationals. Zimbabwean police appear on the photos and the
white BMW with clear Zimbabwean registration number.

Letter to Home Affairs dated 08/11/2010: The letter was addressed to home affairs
requesting assistance in the Deportation of the Zimbabwean nationals involved in the
murder of Zimbabwean police. Even though the letter is dated 08/11/2010, it was
generated in November 2011, shortly after the news about illegal deportation of
Zimbabwean nationals hit the media.

Letter to stakeholders dated 20/08/2012: The letter was generated the same day
indicating the trip to Zimbabwe to discuss matters of cooperation on cross border
crimes.

Documents regarding Bongani Moyo's case: This case is separate from the events
that led to the arrest and deportation of the Zimbabwean Nationals into the hands of
Zimbabwean authority. However it is a clear case of return of favor by Zimbabwean
authorities to Soulh Africa. In terms of the documents retrieved, Bongani Moyo
escaped from Boksburg prison on 2011/03/28, a month and half after South Africa
deported illegally the Zimbabwean nationals who were wanted by Zimbabwean
authorities. An amount of R50 000 rewards was also provided for any information lhat
could lead to the arrest of Moyo. Captain Maluleke stated that his informer told him that
Moyo was on his way to cross the border in South Africa after being shot by
Zimbabwean police. According to the formal statement of Captain Maluleke, he
arrested Moyo on the 13/05/2011 after he was found in the vehicle lhat crossed the
border into South Africa, The other information retrieved provides contrary account of
what happened. In a letter he states that he went to Zimbabwe and conducted an
operation with Zimbabwean police at Moyo's home village on 11/05/2011. Moyo was
subsequently shot at transported to the border with the help of Zimbabwean police.

Statement of Bongani /Moyo: he will state under oath that in May 2011 he was in
Zimbabwe Bulawayo busy speaking over the cellphone when Zimbabwean police
arrived at his house. After identifying him they assaulted him and handcuffed him. They
put him in the bakkie and drove to the bush, where they ordered him to lie down. They
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then shot him on both knees. He was then taken to Central Hospital in Zimbabwe
where he was treated before released to the hands of the Zimbabwean Police. After
being release he was transported to Beit Bridge by seven Zimbabwean police. He will
further state that they were travelling in a white Toyota Fortuner and he was handed lo
the South African Police at Beit Bridge.

5.4 DOCUMENTARY EVIDENCE FROM HOME AFFAIRS

Warrant of Detention of Illegal Foreigners (Bl-1725) - This document was produced
by the SAPS as a proof that Shepard Chuma, Witness Ndeya and Nelson Ndlovu were
detained for being illegal foreigners and they were seen by an Immigration Officer.
However the signature that appears on the docket does not belong to any member of
Home Affairs in Gauteng and the appointment number 037152 does not exist.
It was also uncovered that the Bl-1725 used was discontinued in 2008 according to
Home Affairs and in 2010 it was no longer part of the official documents of Home
Affairs. The stamp on both documents clearly shows that whosoever completed the
document used the old form already completed and deleted affiliated information to put
the information of the three foreign nationals. The handwriting expert in her findings
has indicated that the signature in each document does not resemble the sampled
signature provided by members of Home Affairs.

Notification of The Deportation of an Illegal Foreigner (DHA-1689) documents
were produced by SAPS as proof that the Nelson Ndlovu, Shepard Chuma and
Maqhawe Sibanda were deported through Beit Bridge Border. However the form has
been wrongly stamped and does not have finger prints of the deportee as required.
The stamp number 20 belonging lo Beit Bridge was used and such stamp is not for that
purpose. The stamp is individualized and belongs to Immigration Officer Kobelo
Margret Mohiahlo who on the day in which the stamp was used was off duty and the
slamp was locked in the safe, she is the only person in possession of the key to the
safe.

Beit Bridge Duty Roster - This is a duty register used by Immigration Officers at Beit
Bridge. The register confirms that Immigration Officer Kobelo Margret Mohiahlo was off
duty on 7th and 8th of November 2010.

Beit Bridge Movement data: The dala entails information pertaining to the entry and
exit of people who were identified by Colonel Madilonga as members of Zimbabwean
police who approached him with a request to see Lt General Dramat.

Expert report on the Home Affairs Documents A81/1 and A81/2: The documents
which were handed by Col Basi which are Notification of the deportation of the Illegal
Foreigner and Warrant of Detention were sent to the forensic laboratory for analysis.
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5.5 EVIDENCE IN TERMS OF SECTION 205 OF THE CRIM1NALPROCEDURE ACT.

CELLPHONE RECORD OF MAJOR GENERAL SIBIYA (0725953168) AND (0724798484)

Reason for 205 appl icat ion Findings
To test the version of the witnesses who
alleged to have seen Major General Sibiya at
the crime scene

Major General Sibiya was never at the crimes
scenes or planning area as alleged by
members of Crime Intelligence.

CELLPHONE RECORD OF LT GENERAL DRAMAT (0825515311)
Reason fo r 205 appl icat ion Findings
To verify whether he had interaction with the
Zimbabwean Authority regarding the arrests
of Zimbabwean Nationals. To clarify as
alleged by the witnesses whether he received
Zimbabwean police in relation to the murder
case of a senior officer in Zimbabwe

The entire cellphone record of Lt General
Dramat does show any interaction with the
Zimbabwean counterparts. However the fact
that Zimbabwean police might have entered
the country is confirmed by photographs but
there is no evidence that they were with Lt
General Dramat. The photos show them with
members of the TRT, Captain Maluleke and
members of Crime Intelligence.

CELLPHONE RECORD OF MAJOR GENERAL HLATSWAYO (0828051210)

Reason fo r 205 appl icat ion Findings
To test the version that Captain
Maluleke was reporting direct to
Major General Hlatshwayo regarding
cross border issues. During the
interview with the said General she
denied having known about the
Zimbabwean police and requested us
to do apply for 205 in order to clear
her name.

Her interaction with Captain Maluleke confirms
her version that she did not know anything
about the arrest and deportations of
Zimbabwean Nationals. She was never at the
scene or at Fourways Shopping center where
the alleged planning took place.

CELLPHONE RECORD OF LT GENERAL LEBEYA (0825751899)
Reason for 205 appl icat ion Findings
To verify the automated SMS send by Major
General Sibiya and whether when he signed
on one of the success report he had more
information about the operation.

The evidence shows that he did not know
anything about the operation that led to the
arrest of the Zimbabwean Nationals.

CELLPHONE RECORD OF CAPTAIN MALULEKE (082 7729518)

Reason for 205 application Findings
To test the version of the witnesses who
alleged that Captain Maluleke led the
operations that led to the arrest of
Zimbabwean Nationals

There is prima facie case against Captain
Maluleke.
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CELLPHONE RECORD OF CAPTAIN NKOSl, W/O MAKOE AND CONSTABLE RADEBE
(0834373227), (0723050697), (0824198303) AND (0737313808).

Reason for 205 application
To test the version of the witnesses who
alleged that they were at the crime scenes
and they took money and assaulted the
Zimbabwean Nationals.

Findings
The record confirms that they were at the
scene even though the allegation of theft is not
corroborated

CELLPHONE RECORD OF LT COL MADILONGA (078 520 9741) AND (0713550548)

Reason for 205 application Findings
To test his version in which he alleged that he
received a call from Captain Maluleke on
08/11/2010 regarding the deportation of
Zimbabwean Nationals

Their interaction confirms the version of
Madilonga.

5.6 STATEMENTS OF SENIOR MEMBERS OF SAPS AND SECRETARIAT

Lt General Mkhwanazi 499: He will stale that in late 2011 when he was an acting
National Commissioner of South African Police Services, he heard on the news when
Minister Radebe was commenting about the alleged death of Zimbabwean Citizens as
a result of being handed to the Zimbabwean Authorities by South African Police
Services. He immediately contacted the Head of the DPCI Lt General Dramat and
inquired about the issue. Lt General Dramat confirmed that members of his unit did
transport the Zimbabwean Citizens but as illegal immigrants. He then summoned Lt
General Dramat to his office. Lt General Dramat came with an officer who was
introduced to him as "Cowboy". He was informed that Cowboy was in charge of the
group that transported the Zimbabwean Citizens. Cowboy said that he was
investigating a case of ATM bombing which led him to the Zimbabwean Citizens. After
he realized they were not linked to the case he decided to transport them to Beit Bridge
because they did not have valid documents. Cowboy further said that he got valid
deportation documents from Home Affairs before he could transport them. He will
further state that he could not understand why Cowboy did not hand over the
immigrants to Home Affairs. When he asked whether it was necessary to transport
illegal immigrants, Lt General Dramal could not offer any explanation.

Lt General Lebeva A97: He will state that when he commented on the success report
regarding the Zimbabwean Nationals arrested, he only did it as a practice. He will
further stale that Major General Sibiya has an automated messaging which includes
his number wherein automated success report or information is senl. He cannot
remember what all the messages were about, which he received on 05/11/2010.

Ms. Jennifer Irish-Qhobosheane A100: She will state that she is the Head of the
Civilian Secretariat and the Secretary of Police. She became aware of the allegations
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of renditions on 22/10/2011 when she saw an article in a Sunday Times newspaper
entitled, "journey to death in an unmarked car". The Minister requested a detailed
response from the DPCI to be submitted to him in writing. She received two official
responses in a form of information notes to the Minister. Based on the different
information supplied to the Minister of Police, the Minster felt that the matter needed
further inquiry to establish whether there is any evidence that the SAPS might have
violated international laws and procedures and/or South African laws.

Warning Statement ofLt General DramatA94/1: He will state that he is the Deputy
National Commissioner of the South African Police Services. He unequivocally point
out that at no stage during his correct role as the National Head of the DPCI did he
ever personally authorize the unlawful and intentional depriving of a person liberty, or
movement, and/or his custodians of control on any basis whatsoever.
He will further sate that never authorized anyone or sanctioned the kidnapping any of
the Zimbabwean Nationals. He knows of no action that he took or authorize which was
aimed at defeating the administration of Justice.

Warning Statement of Major General Sihiya A101: He will state that he was never
appointed as the head of TOMS. However he received reports from his members
regarding successes as routine. He was never part of the operation that arrested the
Zimbabwean National who was wanted in connection with the murder of Zimbabwean
Colonel in Zimbabwe.

Warning statement of Lt Col Mahlangu Maluleke A88: He exercised his right to
remain silent.

5.7 STATEMENT ON HOW DIEPSLOOT Cas 390/07/2011 WAS INVESTIGATED

Innocent Humbulani Khuba A102: He will state that he is a member of Independent
Police Investigative Directorate base'in Limpopo. On 23 October 2012 he received a
case docket from Mr. Sesoko and appointment letter to conduct investigation in all
cases of alleged assault against Major General Sibiya. The docket received is
Diepsloot Cas 390/07/2012. He also received a copy of the letter which was sent to Mr
Sesoko by Major General Sibiya complaining about the conduct of North West Task
Team which was tasked to investigate cases against him including Diepsloot Cas
390/07/2012. He was informed by Mr Sesoko who was the National head of IPID of
investigation that the reason he was appointed to be the new Task Team Leader was
that Major General Sibiya complained against the North West Task Team. He was
advised to assemble a team that would assist me in the investigation of these cases.
The team assembled comprised of the following individuals, Mr Kenneth Ratshitali, Mr.
L Maphetho, Mr N Mulaudzi and Mr T Mashaphu who are all investigators from
Limpopo Provincial office. They worked under his guidance and took instructions
directly from him as Ihe team leader.

Upon his perusal of Diepsloot Cas 390/07/2012 and other accompanying documents,
he discovered that the Independent Police Investigative Directorate received a
complaint of alleged renditions involving members of the DPCI headed, by Lt General
Dramat from Civilian Secretariat. The case was reported as result of parliamentary
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question by Cope Member of Parliament and an article by Sunday Times. The docket
had following statements obtained by members of South African Police Services, the
statement of Shepard Chuma, Maqhawe Sibanda, Nelson Ndlovu, Bongani Henry
Yende, Petros Jawuke, Desmond Campbell, Alfred Ndobe, Andrew Mark Sampson,
Reason Mhlawumbe Sibanda, Rachael Ncube, Brightness Nka Ncube, Madala
Bhekisisa Nyoni and Sibongile Mpofu. There were also copies of Occurrence Book and
cell Registers from Orlando police station regarding the detention and booking out of
the following individuals, Dumisani Witness Ndeya, Nelson Ndlovu, Maqhawe Sibanda
and Shepard Tshuma. There were also four Detention Warrants, four Deportations
Notifications and a copy of Witness Ndeya's death certificate.

He took over the case for further investigation in terms of Section 206(6) of the
Constitution of the Republic of South Africa which provides that, on receipt of a
complaint lodged by a Provincial Executive, an Independent Complaints body
established by the national legislation must investigate any alleged misconduct or
offences allegedly committed by members of SAPS. It was also in terms of Section 28
(1) (f) and (h) of the Independent Police Investigative Directorate Act 1 of 2011 that the
decision to investigate the case was made.

On 13 November 2012, a letter requesting an interview with Home Affairs officials and
documents regarding the movement of people at Musina Beit Bridge port of entry was
e-mailed to Mr. Ndlovu of the Deportation section at Home Affairs Head Office in
Pretoria. On 08/02/2013 the permission was granted after he had a meeting with Mr. M
Mathews, the Chief Director responsible for deportation and mending of Ports of Entry.
Prior to the interview with Home Affairs officials, he visited Orlando Police station on
10/01/2013 and interviewed Brigadier Zangwa and other members stationed at
Orlando. He received copies of the Occurrence Book and cell registers include a color
copy of the Sunday Newspaper regarding the incident.
On 15/02/2013 he went to Home Affairs Department in Pretoria and interview Peter
Ndwandwe and Nolwandle Qaba about the incident and process involved in the
deportation of undocumented persons or illegal immigrants. He received a copy of DZP
policy from Mr Ndwandwe and the Immigration Act. On 21/02/2013 he went to Soweto
and obtained the statements of the following individuals, Johannes L Broodryk,
Patiswa Skosana and Job Jackson. Job Jackson who is the Manager of Lindela
Holding facility for illegal immigrants gave him a printout of all people who were
deported during the DZP period which covers the lime of the alleged deportation of the
Zimbabwean Nationals. The list is filed as A34 in the docket.

On 25/02/2013 he went to Beit Bridge and obtained a statement of Peter Eiberg. He
also gave him an example used copy of Notice of Deportation which is filed as A38 and
Duty Rooster for the period 5 November 2010 to 13 November 2010 which is filed as
per A40. On 26/02/2013 he went to Turfloop and obtained statement of Magret
Mohlahlo, an immigration officer whose stamp was allegedly used in the documents
that resulted in deportation of Zimbabwean Nationals.

During the investigation of the case he visited the office of Lt General Dramat on
07/03/2013 and a meeting was held between LI General Dramat and him. He will
further stale lhat at that stage the investigation had not uncovered any evidence
relating to the involvement of Lt General Dramal or any other senior officer of DPCI.
The meeting was held at Lt General Dramat's office which is located at Silverton.
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During the meeting, Lt General Dramat was informed about the allegation of
kidnapping and assault leveled against members of DCPCI most especially Captain
Maluleke who is now a Lt Colonel. He said that he had sanctioned internal
investigation in the matter and the outcome of the investigation cleared Lt Colonel
Maluleke of any wrong doing. When I asked him whether they were any Zimbabwean
police who visited the DPCI offices, he said that there were no Zimbabwean police who
came into the country regarding the alleged matter and that all Zimbabwean Nationals
were deported through Home Affairs for being illegal immigrants. U General Dramat
was requested to provide statement with regard to the formation of TOMS, his
knowledge about the DZP, source documents that informed the internal investigation,
his report to parliament and knowledge about the involvement of Zimbabwean police in
the operation of TOMS. He informed me that the request should be forwarded to Col
Basi and he would hand all the necessary documents including his sworn statement to
him.

On 07/03/2013, shortly after the meeting he generated and emailed a letter to Col Basi.
On 19/04/2013 he met with Col Basi in front of the Interpol building on Pretorius Street
in Pretoria. He handed to him a brown envelope containing following documents, cell
phone records of Captain Maluleke, Lt Col Neethling and Major General Sibiya. There
were also copies of sworn statements of, Willem Carel Stephenus Vorster, Andree
Neethling, Captain Maluleke, Vincent Selolole, Major General Sibiya, Warrant Officer
Makoe, Ndanduleni Madilonga and Warrant Officer Rodgers Nthlamu. Attached to the
copy of the statement of Warrant Officer Nthlamu were copies of the following
documents, Warrant of Detention (BI-1725) for the following individuals, Dumisani
Witness Ndeya, Shepard Tshuma, Nelson Ndlovu and Maqhawe Sibanda. There were
also four Notifications of the Deportation of an Illegal Foreigner (DHA-1689) for the
following individuals, Nelson Ndlovu, Shepherd Chuma, Maqhawe Sibanda and
Witness Ndeya. The Warrant,of Detention and Notification of the Deportation forms
attached to Warrant Officer Nthlamu statement appeared to be similar to the one
received from Secretariat which were already part of the docket. The Warrants of
Detentions and Notifications of Deportation received from Warrant Officer Nhlamu
were the one sent to the Forensic Lab for analysis on 10/06/2013 and 21/08/2013. The
documents given to him by Col Basi also include search result report from Interpol
indicating that Dumisani Witness Ndeya, Nelson Ndlovu, Maqhawe Sibanda and
Shepard Tshuma were not in the wanted list. However there was no statement of LI
General Dramal in the envelope handed to him. The documents handed to him are
filed in the docket as per A41-A50.

In April 2013 he called Constable Radebe and Warrant Officer Makoe for the purpose
of obtaining their warning statements. He never compelled anyone to implicate Senior
Members of the DPCI. However, he informed them that they can arrange a service of a
lawyer in order for them to be guided during the process. Shortly after speaking with
them he received a call from Lt Col Maluleke who told me that he was not supposed to
request warning statements from his people because on the day he arrested
Zimbabwean Nationals he was the lead man and Constable Radebe and Warrant
Officer Makoe were taking instructions from him. He informed him that he cannot
answer on their behalf and that when his turn comes he will be informed accordingly.
He will further state that on the day set for interview none of the above members came
for the interview.
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On 08/04/2013 he interviewed Ndanduleni Madilonga and obtained his statement. On
15/04/2012 he went to Beit Bridge and interview Col Radzilani and obtained her
statement. The following day he Interviewed Brigadier Makushu in Polokwane and
obtained his statement.
On 27/06/2013 he interviewed LI Col Neethling in his office and obtained his
statement. On 29/06/2013 he met with Warrant Officer Selepe at East gate in
Johannesburg and obtained his statement. After being provided with information
regarding the arrest and the transportation of Prichard Chuma to the boarder, Silverton
and Alexander original SAPS 10 (occurrence books) were uplifted. Copies of the SAPS
10 are filled in the docket as per A57 and A58.

On 10/07/2013 he met with Ms. L Verster at Protea-Coin for the interview. She gave
information regarding the success reports resulting from the arrest of Witness Ndeya
and other Zimbabwean Nationals. She also assisted him by phoning Supply Chain of
DPCI and obtained the serial number of Captain Maluleke's laptop which he used
during 2010 and 2011. On the same day he generated a letter to Col Mabuyela who
was assigned by Brigadier Kadwa to assist him with documents or items needed from
the DPCI offices for the purpose of investigation. He hand-delivered the letter to Col
Mabuyela on 11/07/2013, requesting the following things, Dell Laptop with serial
number CNOJF242486436BL3424 which was assigned to Lt Col Maluleke, approved
overtime claims for Lt Col Maluleke for the following period 01/11/2010-31/01/2011,
approved trip itineraries' for Lt Col Maluleke for the period.01/11/2010-31/01/2011,
Telkom call record for Lt Col Maluleke for the period 01/11/2010-31/03/2011, record
regarding the disposal and if not yet disposed, the handset used by Lt Col Maluleke,
record of successes of operations conducted between 01/11/2010-31/03/2011 and
logbooks of vehicles used by Lt Col Maluleke for the period 01/11/2010-28/02/2011.
On 12/07/2013 he went to meet with Col Mabuyela and he received success reports
which are filed as per A82/1-A83/3.

The success report filed as per A82/3 contains names of officials who assisted in the
arrest of Gordon Dube who are members of TRT and Crime Intelligence. On
16/07/2013 he went to Johannesburg Central Police Station and obtained the
statements of members of TRT. One of the members by the name of Avhashoni
Desmond Takalani (A62/2) had photos at home of Johnson Nyoni and Zimbabwean
Police. He went to his house on the same day and collected the two photos which are
filed as per A62/1. On 18/07/2013, he emailed a letter to the Commander of Crime
Intelligent Pretoria Central, Col Ntenteni requesting interview with his members who
are mentioned is success report dated 04/02/2011 (A82/3). On 25/07/2013 he went to
Crime Intelligence offices in Pretoria and obtained the statements of the members. The
interview with the members also revealed that the arrest of Gordon Dube and Johnson
Nyoni was also known by Brigadier Britz. On 16/07/2013 a letter was generated and
emailed to Brigadier Britz requesting a meeting for the purpose of interview and
obtaining statement. He interview Brigadier Britz on 26/07/2013 and after the interview
Brigadier Britz promised to write his own statement. He collected Brigadier Britz
statement from his office on 22/08/2013 which is situated at Old Stock Exchange
building in Johannesburg. He also received Report number GO-D-004-D which is
admission details of Gordon Dube from Correctional Services which is filed as per
A84/3 and SAPS 206 (body receipts) filed as per A81-A82.
He also discovered that Gordon Dube was facing number of charges in South Africa
including murder. Statements of Isaac Dlamini and Avhashoni Rambau were obtained
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in connection with Diepsloot Cas 93/01/2011 which they were investigating (A70 and
A72). Original SAP 10 (Occurrence Book) was uplifted from Wierdabrug Police Station
and copies are filed as per A71, Statement of Constable Meyer from Wierdabrug was
obtained in relation to cases he was investigating against Gordon Dube and how he
booked him out of prison and handed him to Captain Maluleke to be transported to Beit
Bridge. He also obtained copies of the following dockets which are cases against
Gordon Dube Diepslool Cas 93/01/2011, Wierdabrug Cas 147/11/2010, Wierdabrug
Cas 310/10/2010, Wierdabrug Cas 431/10/2010 and Wierdabrug Cas 531/12/2010. All
the copies of the docket are filed under B22 (arch file).

On 16/07/2013, he received a Dell Laptop from Col Mabuyela and Warrant Officer
Danie bearing serial number CNJF24286436BL3424. The Laptop was handed to
Precision Forensics on 31/07/2013 at 18h00. The report from Precision Forensic was
received on 22/08/2013 and is filed as per A89 (arch file).
In October 2013 he approached the Head of DPC1 accompanied by Mr. Sesoko who
was an Acting Head of investigation for IPID requested his warning statement. He was
advised to seek an assistance of a lawyer for the purpose of guiding him before the
warning statements is obtained. He agreed and informed them that he will
lelephonically contact Mr. Khuba regarding the suitable date. He will further state that
he received a call from a person who introduced himself to him as Adv. P Seleka
representing LI General Dramat. He requested questions in writing and summary of the
allegation which was e-mailed to him. After he received the questions, he was informed
via e-mail that Lt General Dramal is represented by a new company and they will
continue to liaise with him. He emailed the questions and after two weeks he received
a copy of his statement and is file as per A94.

On 22/10/2013 he called Lt General Lebeya and requested an interview with regarding
Renditions as his name appears on one of the success reports. On 23/10/2013 he met
with Lt General Lebeya and interviewed him about the deportation of Zimbabwean
Nationals in connection with the death of senior officer in Zimbabwe. After the interview
he requested that he send questions in writing and that he would be able to respond to
them. The questions were drafted and emailed to him the same day. On 07/11/2013 he
received a call from his office to collect his statement including accompanying
documents. The following documents were attached on his statement, copy of e-mail
regarding documents requested from DPCI, mandate of TOMS, unsigned success

Af report regarding Witness Ndeya and other success reports not related to the Diepsloot
Cas 390/07/2012.
In November 2013 he engaged Captain Boonstra to arrange for a meeting between
him and the two officers, Constable Radebe and Warrant Officer Makoe. Captain
Boonstra informed him teiephonicaily that he informed Warrant Officer Makoe and that
Constable Radebe was attending training at Hamanskraal. He tried to contact him on

, 0737313808 for a warning statement but he was not reachable. In late November
2013, he again requested Captain Boonstra to assist but he informed him that the
members were informed and they do not want to cooperate.
On 02 December 2013 he requested Principal Investigator Mr Mdunge based at East
London IPID office to obtain a statement of Bongani Moyo who is serving his sentence
at Kokstad Correctional Services A98. On 21/12/2013 he requested Mandla Mahlangu
who is a Principal Investigator based in Gauteng IPID office to obtain a statement of a
former acting National Commissioner Lt General Mkhwanazi A99. On 17/02/2014 he
obtained a statement of the Secretary of Police Ms J Irish-Qhobosheane and is filed as
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per A100 with the attachments of her internal inquiry, I also obtained the results of Lt
Col Madilonga's statement analysis from Precision Forensics.

During the invesligalion of the case no one was either intimidated or assaulted. He
never requested or forced any witness to implicate any person.

6. ANALYSIS OF EVIDENCE AND FINDINGS.

The operation carried out by TOMS to arrest Zimbabwean foreign nationals in Diepsloot in
connection with the murder of Zimbabwean police Colonel was led by Captain M L Maluleke
also known as Cowboy.
Captain Maluleke was appointed as the head of cross border desk at the DPCI office to assist
in the coordination and apprehending of cross border crimes fugitives. In this responsibility he
mends the desk alone thereby forging very strong ties with the law enforcement agencies of the
neighboring countries such as Zimbabwe and Mozambique. His unique role and the fact that he
was based at DPCI head office gave him the respect that even officers at the ranks of colonels
and captains carried out his request without questions. This is corroborated by Lt Colonel
Neelhling who staled that he was requested by Captain Maluleke to assist in both tracing of the
Zimbabwean Nationals and providing escort for their transportation to Beit Bridge border. He
further stated that he fell obligated to assist because Captain Maluieke was based at DPCI
head office and responsible for Cross border desk. During the interview with Ms. Leonie
Verster who was the direct commander of Captain Maluleke, she staled that Captain Maluleke
carried out his responsibility on cross border desk without supervision from her and she did nol
know much of what was happening. Captain Boonslra who worked under Ihe command of Lt
Col Neethling also stated thai the operation which led to the arrest of Zimbabwean Nationals
was led by Caplain Maluleke. He inquired about the case number which Ihe Zimbabwean
nationals were soughl for and a Bulawayo case number was given to him. Caplain Nkosi
corroborates many of Gauleng TOMS members lhat his participation in the operation was as a
result of Captain Maluleke's request.
However the important question to ask is whether a crime was committed in the arrest and
deportation of Zimbabwean national. The documents sourced from Interpol clearly outline the
procedures which are to be followed by any law enforcement agency of any country if they
want suspect/s who are in another country. During the interview with Warrant Officer Kgomo of
Interpol coupled wilh Ihe search done on Interpol database, it was established thai procedures
were nol followed since the Zimbabwean Nationals arrested were nol on the list of wanted
fugitives and no warrants were issued in their names. The following evidences were found and
can be analyzed as follows,

The arrest of Dumisanl Witness Ndeya, Nelson Ndlovu, Maghawe Sibanda
and Shepard Tshuma on 05/11/2010.

The operation that led to Ihe arrest of Dumisani Witness Ndeya, Nelson Ndlovu,
Maqhawe Sibanda and Shepard Tshuma was led by Captain Maluleke with a
backup of Ihe Gauleng TOMS members and Crime Intelligence. None of the
participants in Ihe operation ever staled thai a request was made by any senior
official of Ihe DPCI requesting them lo assist Caplain Maluleke. The statements of
members of Crime Intelligence who participated in this operation corroborate each
other in that the group firstly met at Fourways Shopping Centre. The TOMS AVL
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also confirms, backed by the cellphone records of Caplain Maluleke and Warrant
Officer Makoe. However the claims made by Bongani Henry Yende (A4), Petros
Jawuke (A5) and Desmond Campbell (A6) that Major General Sibiya was at the
planning venue (Fourways Shopping Complex) could not be substantiated. The
cellphone record of Major General Sibiya were analyzed by an expert and
indicated that at the time of the alleged planning, Major General Sibiya was in
Pretoria. None of the witnesses who claim lhat Major General Sibiya was at
Fourways ever saw him in person but allude that they were informed by Warrant
Officer Makoe that Major General Sibiya was in the blue BMW. This information
highlights the depicting false picture lhat can be created by hearsay evidence. It is
immaterial of how many people heard Warrant Officer Makoe saying that Major
General Sibiya was in a blue BMW at Fourways Shopping Center but the evidence
from the analysis of his cellphone records proves otherwise.
After planning at Fourways shopping Centre, Captain Maluleke went Diepsloot
where two Zimbabwean Nationals were arrested. Other members who assisted
Captain Maluleke in the arrest of Zimbabwean Nationals cannot be charged of any
crime of kidnapping because they were rendering assistance lo a normal police
operation without any prior knowledge whether Captain Maluleke followed the
procedures required in the arrest of a fugitive wanted by the law enforcement
agency of another country. II also need lo be proven lhat Captain Maluleke new
that the Zimbabwean Nationals were wanted by the Zimbabwean police and
deliberately arrested or requested assistance in their arrest wilhoul following the
correct procedures as required in terms of the law.
Shepard Tshuma (1) staled that one of the officer known as 'Leburu' took his wallet
which was in his back pocket and removed R300-00. Constable Radebe was
identified by other members of Crime Intelligence as "Leburu" and together with
Warrant Officer Makoe carried out assaults on Zimbabwean Nationals while they
were lying down. There was nolhing wrong for Constable Radebe known as
'Leburu1 and Warrant Officer Makoe to provide assistance to a police operation but
stealing money and carryout assault on anyone constitute both theft and assault.
However it is important that the version of the victim be corroborated in order to
sustain a prima facie case against Warrant Office Makoe and Constable Radebe.
From the available evidence it is clear that there is corroboration that Zimbabwean
nationals were assaulted, but there is no medical evidence to prove such. It is also
noteworthy that members of the DPCI contradict members of Crime Intelligence
who corroborates the victims. If the assault did take place, it could also have been
witnessed by members of DPCI. If the members of Crime Intelligence witnessed
the assault why did they not slop it, or even immediately report what they
witnessed. Because Ihey had legal duty to act, the credibility of their version
becomes questionable.
There is also insufficient evidence lo prove thai Constable Radebe took money
from Shepard Tshuma. In addition Maqhawe Sibanda (A2) claim that the police
took his R500-00 but the identity of the officer who took the money is unknown.
Shepherd Tshuma (A1) stated that at the time of their arrest, Major General Sibiya
alighted from the black BMW and came to where they were lying. This version is
disapproved by the cellphone records of Major General Sibiya which shows that at
the time of the arrest he was not at the scene. It is also inconsistent with the
evidence provided by Petros Jawuke (A5) and Desmond Campbell (A6) who stated
lhat they heard thai General Sibiya was in a blue BMW and did not see him in
person. Captain Boonslra and Lt Col Neethling corroborate each other in that

Secret r. Page 3 1

RJM-0258



(QIEPSLDOTCAS 39D/D7/2D12| If]

while they were aware of the presence of Zimbabwean police at the scene, Major
General Sibiya was not at the scene. After the four Zimbabwean Nationals were
arrested, they were taken to Orlando police station where they were detained.
With specific reference to OB 276 to 279 (A8), entries made from 04h10 of
06/11/2010 to 12h00 of the 08/11/2010 confirm that Captain M L Maluleke of the
DPCI with force number 0622729518 arrested Dumisani Witness Ndeya, Nelson
Ndlovu, Maqhabane Sibanda and Shepard Chuma. Again with specific reference
to OB 429 (A9), entry made at 11h00 of 08/11/2010 confirm that that Captain M L
Maluleke of the DPCI with cell number 0827729518 booked out Dumisani Witness
Ndeya, Nelson Ndlovu, Maqhabane Sibanda and Shepard Chuma to Beit Bridge.
The telephone records of Captain Maluleke also show his movement from Orlando
Police station until Beit Bridge in Musina. The statement of LI Col Ndanduleni
Madilonga and his cellphone records confirms that he received a call from Captain
Maluleke when he was approaching Musina on 08/11/2010. According to Lt
Colonel Madilonga (A51) he assisted Captain Maluleke to cross the border and the
two Zimbabwean Nationals who were in the vehicles were handed to the
Zimbabwean police.
The documents used in the deportation of the Zimbabwean Nationals were part of
the internal investigation conducted by Warrant Officer Nthlamu (A80). In his
statement he outlined the documents received from Captain Maluleke as four
warrants of detentions and four notices of deportations. The documents which the
Captain Maluleke claimed to be valid Home Affairs documents used in the
deportation of Ihe four Zimbabweans appear to have been forged as they have
employee number that does not exist in the Home Affairs Department. The
Warrant of Detention of Illegal Foreigner (BI-1725) document was produced by
Captain Maluleke as a proof that Shepard Chuma, Witness Ndeya and Nelson
Ndlovu and Maqhawe Sibanda were detained for being illegal foreigners and they
were seen by an Immigration Officer. However the signature that appears on the
documents does not belong to any member of Home Affairs in Gauteng and the
appointment number 037152 does not exist.
Potiswa Skosana (A31) an Immigration Officer stated that BI-1725 used was
discontinued in 2008 and in 2010 it was no longer part of the official documents of
Home Affairs. The stamp on four documents according to the handwriting expert,
shows that whosoever completed the documents used an old form already
completed and deleted affiliated information to put the new information of the four
foreign nationals. The Notification of the Deportation of an Illegal Foreigner (DHA-
1689) documents were produced by Captain Maluleke as proof that Witness
Ndeya, Nelson Ndlovu, Shepard Chuma and Maqhawe Sibanda were deported
through Beit Bridge border. According to Peter Eiberg (A37) the forms were
wrongly stamped and do not have fingerprints of the deportees as required.
The stamp number 20 belonging to Beit Bridge was used and such stamp is not for
deportation purpose. According to Immigration Officer Kobelo Margret Mohlahlo
(A39) the stamp is individualized and belong her and on 08/11/2010 she was off
duty and the stamp was locked in the safe. This is confirmed by the duty roster
which clearly shows that on the 7th and 8th of November 2010 Immigration Officer
Kobelo Margrel Mohlahlo was off duly. The stamp could have been easily
duplicated.
The letter retrieved from Captain Maluleke's laptop provides a vital clue that his
engagement in the operation did not receive the blessing of his superior. The letter
was addressed to Ihe Director General of Home Affairs requesting assistance in
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the Deportation of the Zimbabwean nationals involved in the murder of
Zimbabwean police. Protocol dictates that a letter to such a senior person in the
Home Affairs department could not have been signed off by an officer at a rank of
Captain but could have needed the head of the DPCI. However the letter retrieved
clearly shows that Captain Maluleke was the author and he also wrote his name as
an approving authority of the request. In addition when the renditions issue hit the
media at the end 2011, acting National Commissioner of the South African Police
Services LI General Mkhwanazi (A99) called the head of DPCI Lt General Dramat
to explain what happened. Lt General Dramal attended the meeting with Captain
Maluleke and for the entire duration of the meeting, Captain Maluleke explained
why he arrested Zimbabwean Nationals. If Lt General Dramat had full knowledge
of the purpose of the arrest, he could have provided explanation or justification
during Ihe meeting thereby convincing the acting National Commissioner that the
operation was both lawful and necessary. It is in the same breath that Captain
Maluleke provided a report lo Lt General Dramat which was used as a basis to
respond lo a parliamentary question.

The arrest of Pilchard Chuma on 23/11/2010

On 23/11/2010 and operation led by Captain Maluleke was carried out at Diepsloot
and Sowelo in search of Prichard Chuma who was wanted in connection with a
murder of Zimbabwean police Colonel. The investigation did not gather much in
relation to the arrest of Prichard Chuma. However the statement of Lt Col
Neethling, Captain Nkosi and Warrant Officer Selepe are at the center of the arrest
and deportation of Prichard Chuma. In this operation Desmond Campbell (A6) and
Petros Jawuke claim that Major General Sibiya was involved. Desmond Campbell
stated that he saw a person seated in a BMW whom Warrant Officer Makoe
referred as Major General Sibiya. It is clear that members of Crime Intelligence had
been trying hard to pull Major General Sibiya into the operation. This can be
deduced from the following quotations in their statements, "I saw a figure in a BMW
and Warrant Officer Makoe referred to him as General Sibiya" and "I heard that
General Sibiya was in a blue BMW. These remarks justify the drawing of an
inference that members of crime Intelligence tried hard to implicate Major General
Sibiya, most especially because his cellphone records provide concrete alibi that
he was not at the crime scene.
The involvement of Captain Maluleke in the arrest and transportation of Prichard
Chuma provide for a prima facie case of kidnapping. With specific reference to an
OB entry dated 22/11/10 (A57/1) made on 22/11/2010 Captain Nkosi booked in
Prichard Chuma at Alexandra Police Station. However Nkosi wrote the name and
contact numbers of Captain Maluleke as the person who is the Investigating Officer
of the case. In his statement he stated that he was personally requested by
Captain Maluleke to detain Prichard Chuma at Alexandra Police station.
With specific reference lo OB entry dated 23/11/2010 (A57/2)) Warrant Officer
Selepe booked out Prichard Chuma from Alexandra Police station for a Bulawayo
case. He confirmed in his statement that he was requested by Lt Col Neelhling to
assist Captain Maluleke. LI Col Neelhling corroborates Warrant Selepe in that he
was requested by Captain Maluleke to provide assistance and requested one of
his members. Warrant Officer Selepe slated that he transported Prichard Chuma
wilh Captain Maluleke on 24/11/2010 lo Beit Bridge. The version of Warrant Officer
Selepe is corroborated by cellphone records and itineraries of Captain Maluleke.
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The arrest of Gordon Dube and Johnson Nyoni on 11/01/2011 and 26/01/2011.

The arrest of Gordon Dube and John Nyoni started when Constable Rikotso (A67)
went to Wierdabrug police station at the CIAC office which is responsible for
profiling and identification of crime hot spots. When he arrived, he found Constable
Sombhane who gave him a list of wanted suspects and on top of the list was
Gordon Dube who was wanted in connection with murder in Zimbabwe and
robberies in South Africa. At that time the name of Captain Maluleke had not yet
surfaced and members of Crime Intelligence were just carrying out the daily duties.
Constable Rikotso is corroborated by Constable Sombhane and Constable
Planlinah Mokgobu who stated that the information about the wanted Zimbabwean
National initially surfaced when the visited CIAC office at Wierdabrug.
Gordon Dube was arrested on 11/01/2011 and was found in possession
unlicensed firearm. Constable Rikotso later saw the same firearm with captain
Maluleke at the Hawks offices after it was returned from ballistics. It is also clear
that the suspect Gordon Dube was facing many charges in South Africa including
murder and robbery. Most of the cases against Gordon Dube were investigated by
Constable Meyer except Diepsloot Cas 93/01/2011 which was investigated by
Warrant Officer Dlamini. According Constable Meyer the following cases were
against Gordon Dube, Wierdabrug Cas 531/12/2010, Wierdabrug Cas
220/02/2010, Wierdabrug Cas 147/11/2010, Wierdabrug Cas 1022/12/2010,
Wierdabrug Cas 310/10/2010 and Diepsloot 93/01/2011. He was Informed by
Captain Maluleke from the Hawks that suspect Alfred Gordon Dube was also
wanted in Zimbabwe. According to Constable Meyer, Captain Maluleke informed
him that Gordon Dube was also wanted for murder as per Bulawayo CR
438/09/2010. He stated that he booked out suspect Gordon Dube and handed him
to Captain Maluleke. Captain Maluleke informed him that suspect Gordon Dube
will be handed over to the Zimbabwean government through Immigration channels.
The request that Captain Maluleke made to Constable Meyer, Detective Constable
Rambuda, Warrant Officer Dlamini in connection with the Gordon Dube
demonstrate the extent to which he was ready to go in order to handover the
suspect to the Zimbabwean police. The suspects was awaiting trial prisoner who
was connected in five cases including murder. Statements of Constable Rambuda
and Constable Meyer provide valuable evidence that Captain Maluleke look
Gordon Dube to Zimbabwe even though he was facing serious charges (five cases
including murder) in South Africa. Statements provided to Constable Meyer by
Captain Maluleke slates that Gordon Dude was handed to Zimbabwean police and
was sentenced to life imprisonment. He also acknowledges in a letter retrieved
from the laptop that he handed back the firearm to Zimbabwean Police. In January
2011 members of Crime Intelligence received information from CIAC at
Wierdeburg regarding the wanted suspect John Nyoni. The person they liaised
with at CIAC was Constable Sombhane who also gave them the number of
Captain Maluleke. She also spoke to Maluleke over the phone while they were,
there. They then drove to the Hawks offices to meet with Captain Maluleke who
told them that the suspect murdered a police officer in Zimbabwe. The request to
arrest John Nyoni was after a successful operation that led to the arrest of Gordon
Dube. According to members of TRT, they received a call via two ways radio from
the commander to go to Diepsloot police station. When they arrived they found the
Station Commander of Diepsloot Police station who introduced them to Captain
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Maluleke. Captain Maluleke was with two male persons and a female who were
introduced as members of Crime Intelligence. Captain Maluleke informed them that
there was a person who committed serious cases in Zimbabwe and he Is very
dangerous. After the arrest of Johnson Nyoni, he was taken to DPCI head office in
Silverton. At the DPCI offices photos were taken and members of TRT and Crime
Intelligence corroborate each other in that regard. However Constable Mkasibe
slated that LI General Dramal came to house number 3 from house number 1 and
addressed them. There were six members of TRT and none of them ever
mentioned the Incident. If is true that he addressed them, other people could have
had a recollection of the incident more so because I t General Dramat is the head
of the DPCI. According to Constable Mkasibe and Constable Mugwenya, Lt
General Dramal was with Colonel Polelo when he addressed them but Colonel
Polelo cannot remember such event. It is clear that the version Mugwenya and
Mkasibe are not corroborated and therefore do not provide basis for a prima facie
case against Lt General Dramal.
However there is corroboration in thai Captain Maluleke was the driver of the
operation that led to the arrest of Johnson Nyoni. He met with members of Crime
Intelligence and tasked them to look for Johnson Nyoni after they successfully
traced and arrested Gordon Dube. The OB book al Mool Police station clearly
shows thai John Nyoni was booked in by a member of TRT and booked out by
Captain Maluleke.

The Zimbabwean Nationals were arrested and detained during DZP period which gave the
Zimbabwean grace period of 90 days to apply for valid documents. During the DZP which is
Dispensation for Zimbabwean Projects, all Zimbabweans were given 90 days to stay in the
country in order to apply for legal documents and surrender illegally obtained South African ID'S
without consequence. The project according to Home Affairs started on 20 September 2010
and ended in 31 December 2010 with extension which ultimately ended in July 2011. The letter
retrieved from Caplain Maluleke's laptop addressed to home affairs requesting assistance in
the Deportation of the Zimbabwean nationals involved in the murder of Zimbabwean police
(dated 08/11/2010) was generated on 08 November 2010 shortly before he booked out the
Zimbabwean Nationals out of Orlando Police station. It is doubtful thai the permission was
acquired given the time at which the Zimbabwean Nationals were booked out. In addition, he
cited the DZP as a challenge in the deportation of Zimbabwean Nationals and he wanted
assistance from Home Affairs. This does not only show that he was aware of the Dispensation
for Zimbabwean Projects which gave Zimbabwean nationals a grace period, but also that there
was ulterior motive way above deportation on the basis of being illegal immigrants.
The e-mails retrieved from Captain Maluleke's laptop also show communication with
Zimbabwean police where he asked them about the trip going back home and that he would
continue to trace remaining suspects. He also exchanged photographs with them of the
suspects and the team involved in the operation.
The overtime claim of Captain Maluleke corresponds with the dates on SAP 10's from various
stations regarding the booking out of the Zimbabwean nationals. On 08/11/2010 he transported
Zimbabwean Nationals to Beit Bridge. The Itinerary shows that on 08/11/2010 he went to Beit
Bridge and came back on 10/11/2010 and claimed a total of R1845-00. On 24/11/2010 he went
to Beit Bridge and came back 26/11/2010 and claimed a total of R1845-00. On 28/01/2011 he
went to Beit Bridge and claimed a total of R552-00. The records also correspond with his
cellphone movement as depicted by towers recordings.
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7. FINDINGS

• The IPID investigation established that Captain Maluleke led (he operation that
resulted in the arrest of Zimbabwean nationals wanted in connection with the
murder of a Zimbabwean senior police officer. The evidence gathered clearly
shows that the Zimbabweans Nationals were not wanted in connection with ATM
bombing as initially claimed and they were not deported for being illegal
immigrants.

• There is overwhelming evidence that Captain Maluleke was not only the lead
person but also used his position of being the only member of the "Cross Border
Desk" to acquire cooperation in an operation he knew lhal it did not follow the
legal procedure.

• It was found that the claim made by Shepard Tshuma that Constable Radebe took
his R300-00 could not be corroborated. Maqhawe Sibanda (A2) also made a claim
that the police took his R500-00 but the identity of the officer who took the money
is unknown.

• There are contradictions with regard to assault by Captain Maluleke, Captain
Nkosi, Warrant Officer Makoe and Constable Radebe.

• It was also found that the senior members of DPCI could not have known that
Captain Maluleke did not follow procedures as it is the duty of the officer in
question to comply with the legal Imperatives of the particular operation. He
generated a letter to the Director General of Home Affairs and still put his name as
an approving authority thereby confirming that he did not want his seniors to either
know or become aware of his activities.

• The success report lhal claim that LI General Dramat had a meeting with the
Zimbabwean police lacks detail aboul the meeting itself. There is no indication of
what was discussed and who was part of the meeting. It is on that basis that a
prima facie case cannot be premised on speculation, but need corroborated facts.

• The evidence that suggest that Major General Sibiya was at the scene during the
arrest of Zimbabwean nationals is contradicted by cell phone evidence that
suggest he was nowhere near the scene. It is clear that members of Crime
Intelligence had been trying hard lo pull Major General Sibiya into the operation.
This can be deduced from the following quotations in Iheir statements, "1 saw a
figure in a BMW and Warrant Officer Makoe referred to him as General Sibiya" and
"I heard that General Sibiya was in a blue BMW". The cellphone record of Major
General Sibiya was acquired and analyzed by an expert, it was discovered thai at
the time Ihe witnesses claim lhat he was at Fourways Shopping Centre, he was in
Pretoria.

• There is no evidence for the involvement of Former General Mzwandile Petros.
However he addressed a letter dated 31/05/2011 lo Provincial Head of Crime
Intelligence in Gauleng appreciating the good work lhal members of Crime
Intelligence have done when they arrested Zimbabwean nationals involved in the
murder of Senior Police Officer in Zimbabwe. The letter was as a result of a
request made by Former General Toka of Crime Intelligence requesting General
Mzwandile Petros to appreciate members of Crime Intelligence.

• There is also no evidence that suggest that Lt General Dramat, Lt General Toka, Ll
General Lebeya and Major General Hlatshwayo were involved.
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8. RECOMMENDATION

Based on the available evidence, the Independent Police Investigative Directorate
recommends that no charges should be brought against LI General Dramat and Major General
Sibiya. The investigation established that there is no prima fade case against them. However
with regard Lt Col M Maiuleke, there is a prima facie case to sustain charges of kidnapping and
defeating the ends of justice.

Mr. HI KHUBA
ACTING PROVINCIAL HEAD
IPID: LIMPOPO

Recommended/fietfeeeffimeeded

J\

SESOKO
ACTING CHIEF DIRECTOR- INVESTIGATIONS AND INFORMATION MANAGEMENT
IPID: NATIONAL OFFICE
DATE: f^hOX/icifU.

Approved/Bisappruved-

DATE:
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

Case no:

In the matter between:

THE HELEN SUZMAN FOUNDATION

and

MINISTER OF POLICE

LIEUTENANT GENERAL ANWA DRAMAT

MAJOR-GENERAL BERNING NTLEWIEZA

NATIONAL COMMISSIONER OF THE SOUTH
AFRICAN POLICE SERVICE

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

FOUNDING AFFIDAVIT

I, the undersigned

FRANCIS ANTONIE

do hereby make oath and say that:

INTRODUCTION

1. I am an adult male director of the Helen Suzman Foundation ("HSF") situated

at 2 Sherborne Road, Parktown, Johannesburg.

2. The facts contained in this affidavit fall within my personal knowledge, unless

it appears otherwise from the context, and are both true and correct.
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3. All legal submissions are made on the advice of HSF's legal representatives.

4. I am duly authorised to depose to this affidavit on behalf of HSF.

NATURE OF THIS APPLICATION

5. This is an urgent application in terms of Rules 11,12 and 18 of the Rules of

this Court:

5.1 to grant the applicant direct access to this Court so that this matter may

be urgently and finally settled;

5.2 to review and set aside the decisions of the Minister of Police, the

Honourable Mr Nkosinathi Nhleko, ("the Minister"), in December 2014:

5.2.1 to suspend Lieutenant General Anwa Dramat, the National Head

of the Directorate for Priority Crime Investigation ("DPCI") ("the

National Head" or "Lt Gen Dramat") ("tha suspension

decision"); and

5.2.2 to appoint Major-General Berning Ntlemeza as the Acting National

Head of the DPCI ("the Acting National Head" or "Maj-Gen

Ntlemeza") ("the appointment decision"); and

5.3 to declare that the Minister cannot suspend the National Head other

than by way of the mechanism provided in sections 17DA(3) and (4)

(read with section 17DA(5)).

6. The Minister's decisions are clearly unlawful. The Minister does not have the

power to suspend the National Head in the manner in which he has

purported to do. This is particularly so taking account of the recent

Constitutional Court decision in Helen Suzman Foundation v President of the
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Republic of South Africa and Others; Glenister v President of the Republic of

South Africa and others (CCT 07/14, CCT 09/14) [2014] ZACC 32 (27

November 2014) ("the 2014 Judgment') which, inter alia, declared section

17DA(2) of the South African Police Service Act, 1995 (as amended) ("the

SAPS Act') unconstitutional and deleted same from that Act as from the date

of the order handed down on 27 November 2014. The power of the Minister

to suspend the National Head is thus now limited under the SAPS Act to

suspension In accordance with section 17DA(5), the requirements of which

have clearly not been met in this instance as will be discussed below. This

was confirmed by the judgment of the Honourable Mr Justice Prinsloo in the

High Court of South Africa, Gauteng Division, Pretoria on 23 January 2015

("the High Court Judgment"), annexed marked "FA1", in which the same

relief as sought in this application was granted. The High Court Judgment

was delivered pursuant to an urgent application instituted by HSF on 9

January 2015 ("the High Court application").

7. The High Court Judgment is comprehensive and provides no room for doubt

as to the legal position. The Minister and the third respondent have,

however, sought leave to appeal against the High Court Judgment to the

Supreme Court of Appeal. The leave to appeal application dated 23 January

2015 is annexed marked "FA2". Even if the leave to appeal application is

dismissed within a matter of a week or two, the Minister may still approach

the Supreme Court of Appeal with a petition for special leave to appeal,

which could take months to resolve. If leave is granted at any time on any

point, this would delay matters by many months. Even if leave is refused or

any appeal is dismissed, the Minister would then no doubt attempt to

approach the Constitutional Court. The delay in having the matter finally

RJM-0267



4

adjudicated through the ordinary appeal process is highly prejudicial to the

institution and the work of the DPCI and may cause irreparable harm not only

to the DPCI itself, but the public's confidence in it. This would be an

intolerable state of affairs for our constitutional democracy, particularly having

regard to the centrality of the DPCPs mandate in fighting corruption and

organised crime at the highest levels.

8. The need for legal certainty in the particular circumstances of this case

cannot be overstated. This Court took the extraordinary step in the 2014

Judgment to sever unlawful legislative provisions (provisions upon which the

first respondent nevertheless relied when he unlawfully suspended Lt Gen

Dramat) in view of the "need and urgency to put an end to the uncertainty

surrounding the DPCr (para [108]). The Minister's unlawful conduct has now

precipitated the need for reassertion of that certainty which is invaluable to

the protection of the rule of law and to avoid further political interference and

infractions on the DPCI's independence. For these reasons and other

grounds set forth in this application, it is imperative that this Court finally

resolves the dispute in this matter without any further delay.

THE PARTIES

9. The Applicant in this application is HSF. HSF was established in 1993, and

is a non-governmental organisation that's objectives are "to defend the

values that underpin our liberal constitutional democracy and to promote

respect for human n'ghts".

10. HSF approaches this Court, firstly, in its own Interest. It is an organisation

that is primarily concerned with the principles of democracy and

constitutionalism, as well as the rule of law. These are all implicated by the
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unlawful decisions of the Minister to suspend Lt Gen Dramat and to appoint

Ma] Gen Ntlemeza. The Minister has acted unlawfully and, moreover, has

failed in his constitutional duty to protect the independence of the DPCI and

uphold the rule of law in South Africa.

11. HSF also approaches this Court in the public interest. All South Africans

have an interest in the rule of law, the requirements for a properly functioning

constitutional democracy, and, in particular, the urgent steps necessary to

root out corruption in our nascent democracy. This Court has held in

Glenister v the President of the Republic of South Africa and Others 2011 (3)

SA 347 (CC) at para [166] {"Glenister") that "corruption threatens to fell at

the knees virtually everything we hold dear and precious in our hard-won

constitutional order. It blatantly undermines the democratic ethos, the

institutions of democracy, the rule of law and the foundational values of our

nascent constitutional project It fuels maladministration and public

fraudulence and imperils the capacity of the state to fulfill its obligations to

respect, protect, promote and fulfill all the rights enshrined in the Bill of

Rights. When corruption and organised crime flourish, sustainable

development and economic growth are stunted. And in tum, the stability and

security of society is put at risk."

12. This Court has held in the 2014 Judgment that "[o]ur ability as a nation to

eradicate convption depends on the institutional capacities of the machinery

created to that end" (para [106]) and that the "agency dedicated to the

containment and eventual eradication of the scourge of corruption" (para [2])

is the DPCI, which thus requires substantial constitutional protections to

ensure its functional and operational independence.
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13. The above cases emphasise that adequate independence of the DPCI is

critical to its constitutional project. It is imperative that the DPCI is not subject

to or seen to be subject to undue executive interference, especially following

the High Court Judgment which confirmed that there was indeed unlawful

action by the executive in this matter.

14. The First Respondent is the Minister, acting in his official capacity. The First

Respondent's office is located at the Department of Police at 231 Pretorius

Street, 756-7th floor Wachthuis Building, Pretoria, and these papers will be

served on the State Attorney at 10th Floor, North State Building, Comer of

Market and Kruis Streets, 95 Market Street, Johannesburg. The First

Respondent is cited In his official capacity as the member of the National

Executive responsible for the administration of the SAPS Act and as the

official who took the suspension and appointment decisions.

15. The Second Respondent is Lieutenant General Anwa Dramat, both in his

private capacity and in his official capacity as the National Head of the DPCI.

These papers will be served on Lt Gen Dramat's attorneys, Riley

Incorporated located at 212 Rosmead Avenue, Wynberg 7800.

16. The Third Respondent is Major-General Berning Ntlemeza both in his

personal capacity and in his official capacity as the Acting National Head of

the DPCI. The Third Respondent's office is located at 1 Promat Building,

Creswell Street, Silverton, Pretoria.

17. The Fourth Respondent is the National Commissioner of the South African

Police Service acting in her official capacity. The Fourth Respondent's office

is located at Wachthuis, 229 Pretorius Street, 7th Floor, Pretoria.
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FACTUAL BACKGROUND

18. On 10 December 2014, Lt Gen Dramat was informed In a notice from the

Minister that the latter contemplated Lt Gen Dramat's suspension ("notice of

suspension"). Importantly, the notice of suspension invoked sections

17DA(2)(a)(i) and (iv) of the SAPS Act as the sole basis of the proposed

suspension. The notice gave Lt Gen Dramat five days to furnish reasons as

to why the Minister should not provisionally suspend him pending an internal

investigation. This notice is attached marked "FA3".

1 9 ' Lt Gen Dramafs attorneys, Riley Incorporated, replied to the Minister by way

of a letter dated 12 December 2014 ("the 12 December 2014 letter")

attached marked "FA4", stating that it was clear from the notice of

suspension that the Minister was exercising powers in terms of section

17DA(2)(a)(i) and (iv) of the SAPS Act and that, as a result of the 2014

Judgment, the reference to "(2)" in section 17DA(1) and the whole of section

17DA(2) were deleted from the SAPS Act. The 12 December 2014 letter

stressed that any threatened suspension on the basis of those sections was

unlawful.

20. The letter concluded by informing the Minister that he did not in the

circumstances have the power to suspend the Head of the DPCI. The letter

also refuted the factual allegations against Lt Gen Dramat

21. On 23 December 2014, the Minister nevertheless decided to place Lt Gen

Dramat on a precautionary suspension for 60 days during which an enquiry

(of an unknown scope) would apparently be conducted. The purported

suspension was effected by way of a letter from the Minister to Lt Gen

Dramat dated 23 December 2014 and attached marked "FA5". The Minister
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stated that he had considered the representations contained in the

12 December 2014 letter as well as those contained in both of Lt Gen

Dramafs sworn statements.

22. The Minister further stated that he had considered the objection to his

authority to suspend Lt Gen Dramat based on the decision in the 2014

Judgment and particularly the deletion of section 17DA(2). He asserted that

the deletion of this section did not preclude him from suspending the National

Head as he "found nothing in the judgment which precludes [him] from

exercising [his] powers as [Lt Gen Dramat's] employer to place [him] on

precautionary suspension."

23. The Minister now acknowledged that subsection 17DA(2) (on which the 10

December 2014 letter was premised) has indeed been struck down and

could not be used as a basis for the suspension. He also readily admitted

that he has not sought to suspend Lt Gen Dramat under sections 17DA(4)

and (5) of the SAPS Act. As no proceedings of a committee of the National

Assembly had commenced as at 23 December 2014 or to date, sections

17DA(4) and (5) were indeed applicable. The Minister instead averred that in

the absence of section 17DA(2), the applicable provisions available in law

are to be found in the Public Service Act, 1994 ("Public Service Act"), the

Public Service Regulations and the Senior Management Services Handbook

("SMS Handbook") ("alternative provisions"). He asserted that these

alternative provisions empowered him to place the National Head on

precautionary suspension and grounded the suspension decision.

24. As will be discussed more fully below, this understanding of the Minister's

powers to suspend the National Head is clearly incorrect. Section 17DA(1)

makes it plain that "p]he National Head of the Directorate shall not be
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suspended or removed from office except in accordance with the provisions

of subsections (3) and (4)." It is clear that the provisions of this section were

designed, in accordance with the objects of Chapter 6A of the Act and the

constitutional imperative of structural and operational independence, to

protect the DPCI from undue political interference by limiting the

circumstances in which the Minister could suspend the National Head.

25. The Minister is thus clearly bound by the provisions of these sections when it

comes to the suspension of the National Head and it is not open to him to

suspend under the alternative provisions as he has purported to do here.

26. Lt Gen Dramat responded to the Minister by way of a letter dated 24

December 2014 ("the 24 December 2014 letter"), which pointed out the

unlawfulness of the suspension decision and set forth numerous facts which

aggravated the illegality, annexed marked "FA6".

27. On 30 December 2014, the HSFs legal representatives wrote to the Minister

requesting reasons for, and various information pertaining to, the suspension

and basis for the suspension and appointment decisions ("the 30 December

2014 letter"). We attach this letter hereto marked "FA7".

28. The Minister has not replied to the 30 December 2014 letter as at the date of

deposing to this affidavit.

29. It is clear from the reasons given by the Minister that he was purportedly

acting under the alternative provisions when taking the suspension decision.

Yet, it is clear from section 17DA(1) that no suspension may take place other

than by way of sections 17DA(3) and (4). That is really the end of the matter.
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URGENCY

30. The HSF approaches this Honourable Court on an urgent basis.

31. It is clear that the appointment of a new Acting National Head in

circumstances where the suspension of Lt Gen Dramat was unlawful (and

plainly inconsistent with the pronouncements of this Court in the 2014

Judgment) must urgently be overturned, Lt Gen Dramat must be restored to

his position and the declaratory relief to prevent further unlawful Ministerial

interference should be finally decided without delay.

32. The Minister himself recognises the urgency associated with the need for

certainty in respect of the relief sought in this application. The Minister

acknowledged the extreme urgency of this case in the High Court application,

as did the Honourable Mr Justice Prinsloo in the High Court Judgment. So

much so that the matter was heard just over a week after the launch of the

proceedings, at 8am on 19 January 2015, and judgment rendered on 23

January 2015.

33. As recognised by this Court in the 2014 Judgment, the DPCI Is an

indispensable investigative organ which must be given substantial

' protections to carry out its mandate. The need to insulate the DPCI from

political interference is attributable in part to the fact that at the core of its

mandate is the requirement to investigate high-level and high-profile

corruption and organised crime cases, including those which implicate

important political figures.

34. Moreover, any uncertainty in relation to the scope of executive power over

the functioning of the DPCI must be removed without delay not only to

preserve the operations of the DPCI, but to restore public confidence in the

RJM-0274



11

DPCI as an institution. Members of the DPCI must also not operate under a

cloud of potential executive interference: the very threat of interference has

the real potential to impede their execution of their constitutional mandate.

35. The importance of the fight against corruption, as emphasised in Glenister

and the 2014 Judgment, make it imperative that any threat to the efficacy and

operation of the DPCI and any opportunity for further political interference in

the functioning of the DPCI be addressed as a matter of urgency. The

suspension of Lt Gen Dramat in the circumstances and in the manner which

it has been effected here by the National Executive (the very organ against

whose interference the Courts have cautioned), must be addressed without

delay. This matter is not about a defence of Lt Gen Dramat specifically. This

case entails the core constitutional question: do we live in a society where

our government can, by effectively bypassing the requirements laid down by

law for the lawful suspension of the National Head of the DPCI, control who

is to lead one of South Africa's most important crime-fighting units? If the

answer Is no - and it must be no - then the protection of the rule of law

requires prompt and clear action from the Court.

36. The urgency in this matter cannot be overstated. The DPCI is an

indispensable investigative organ, whose reach extends to the highest offices

in South Africa, which must be given substantial protections to carry out its

mandate to combat corruption and organised crime.

37. The National Head occupies the central role in the corruption and organised

crime scheme of the DPCI and his protection from political interference is

thus paramount. Under the SAPS Act, it is the National Head who, inter alia:
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37.1 manages and directs the DPCI, including its members and the conduct

of investigations under the DPCI's auspices (sections 17C(2)(a) and (3)

of the SAPS Act);

37.2 is in control of the DPCI's funds and expenditure (section 17H(6) of the

SAPS Act);

37.3 appoints the staff of the DPCI (sections 17C(2)(b) and 17DB(b) of the

SAPS Act);

37.4 determines the number and grading of posts in the DPCI (section

17DB(a)ofthe SAPS Act);

37.5 has a veto power on the transfer or dismissal of any Deputy National

Head, Provincial Head or administrative staff of the DPCI (section

17CA(20) of the SAPS Act) - any disciplinary steps against members of

the DPCI are, in any event, to be finalised under the auspices of the

National Head within the DPCI's structures (section 17CA(19) of the

SAPS Act);

37.6 determines which national priority offences (and other crimes) are to be

addressed by the DPCI (section 17D(1)(a) of the SAPS Act, after its

amendment by the 2014 Judgment, as well as section 17D(2) of the

SAPS Act);

37.7 determines under whose mandate (the DPCI or other parts of the

SAPS) a particular crime falls and designates who is to investigate that

crime (sections 16(3) and (4)(c) of the SAPS Act); and

37.8 heads the Operational Committee established under section 17J of the

SAPS Act.
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38. It is clear that the National Head is at the very heart of the DPCI's ability to

function effectively to fulfil its constitutional mandate. The National Head of

the DPCI makes dozens of critical operational, institutional and financial

decisions which may have a substantial bearing on on-going sensitive and

high profile investigations and pending cases, the rights and expectations of

members of the public, and the very structure and operational integrity of the

DPCI, which would be difficult or impossible to reverse. All these critical

decisions, about the commencement, conduct and termination of

investigations, resource allocation, suspension and discipline of staff, and

other work of the DPCI, are now being made by the third respondent in his

purported capacity as Acting National Head.

39. It is clear from the available evidence that the third respondent has been

anything but placid in his new position, a position to which he is in law not

entitled. As I now demonstrate, he has zealously already taken numerous far-

reaching decisions immediately following Lt Gen Dramat's suspension. It is

clear from these activities that irreparable harm is potentially being caused

within and to the DPCI and the public, harm which mounts with every day

that passes while the uncertainty around the suspension and appointment

decisions continues. This situation is particularly untenable in light of the fact

that the DPCI now has potentially two heads: one who in his acting capacity

is taking a number of material decisions in the space created by Lt Gen

Dramat's unlawful suspension; and another who, as the High Court has

already confirmed, would otherwise be the Head of the DPCI but for his

unlawful suspension and the efforts now by the Minister to prolong that

suspension through the appeal process.
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The suspension of Major General Sibiya

40. I recently came into possession of a copy of the Notice for Intended

Precautionary Suspension issued to Major General Shadrack Sibiya dated 5

January 2015 ("the Suspension Notice"). The Suspension Notice was

signed by the third respondent in his capacity as Acting National Head of the

DPCI. I attach the Suspension Notice to this affidavit marked "FA8",

41. On 14 January 2015, DPCI spokesperson, Brigadier Hangwani Mutaudzi

confirmed in newspaper reports that the Suspension Notice was withdrawn

on Tuesday 13 January 2015. A copy of the relevant newspaper report is

attached marked "FA9".

42. A new Notice of Intended Precautionary Suspension and signed by the third

respondent ("the 14 January notice") was, however, issued and delivered to

Maj General Sibiya on 14 January 2015. A copy of the 14 January notice is

attached marked "FA10". The 14 January notice clearly demonstrates that

the third respondent will not be dissuaded from his attempts to suspend Maj

Gen Sibiya. Pursuant to the 14 January notice, Maj Gen Sibiya has now

been suspended from office with effect from 20 January 2015, as stated by

Brigadier Hangwani Mulaudzi, the spokesperson for the DPCI, as reported by

News 24 on 21 January 2015, a copy of which is annexed hereto marked

"FA11".

Other decisions taken by the third respondent

43. Worryingly, there have been numerous newspaper reports detailing the

alarming decisions taken by the third respondent in his first month as Acting

National Head of the DPCI. In an article published in Die Beeld on 13

January 2015, attached marked "FA12", the third respondent is reported to II

\
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have "demanded that the DPCI structure be presented to him at a meeting at

which changes would be considered' and "transferred' members of the DPCI

including Colonel Zama Basi (head of integrity) and Colonel Mike Reddy

(head of finances). This is indicative of a disturbing state of affairs: if the third

respondent continues to change the structure of the DPCI it may inreparably

compromise the DPCI as an institution as well as its work.

44. The article further reported that the third respondent has replaced the former

DPCI spokesperson, Captain Paul Ramaloko, with the third respondent's

... ^ own spokesperson from Limpopo, Brigadier Hangwani Mulaudzi. Brigadier

Mulaudzi has been quoted in that article as saying that strict action will be

taken against those who taint the third respondent's good name with

rumours.

45. The City Press reported on 11 January 2015 that twelve senior officers and

heads of "forums" which deal, inter alia, with corruption cases have been

replaced by the third respondent from the time that he was appointed in late

December 2014 to 11 January 2015. We attach the City Press article

marked "FA13". The same article reports that the third respondent travelled

to Cape Town in the week of 11 January 2015 to collect the docket in relation

to the investigation of the former intelligence boss Richard Mdluli which case

was previously being overseen by the second respondent.

46. Die Beeld further reported in the 13 January article (attached above as

"FA12") that the third respondent was on the verge of making the decision to

shut down the Tactical Operations Management Section ("TOMS") of the

DPCI at the time the article was going to print. This impending decision

caused a massive outcry from the private sector (which works closely with

the TOMS). Whilst the decision to shut down the TOMS may not, to date,
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have been taken, there is plainly an apprehension of irreparable harm and, in

any event, the mere threat of such a drastic decision hamstrings the ability of

the TOMS to carry out its mandate.

47. Also, as reported in Die Beeld article published on 13 January 2015, is the

decision of the third respondent to ban recording devices and cell-phones in

all meetings at which he is present and further, to institute disciplinary action

against information "leaked" to the press.

48. The National Head's suspension, and the decisions taken by the Acting

National Head have an immediate impact on high-profile investigations,

which may be difficult or impossible to undo - quite apart from the damage to

the reputation, integrity and independence of the DPCI.

49. The Acting National Head is, on a daily basis, taking decisions which inflict

substantial and irreparable harm on the DPCI's operations, work and

personnel - and even if in due course the Acting National Head were to

demonstrate that each of these media reports contains fabrications in every

respect, the mere fact of these reports and the growing sense of disquiet that

they must be generating within DPCI and beyond, confirms the need for

urgent clarity to be provided by this Court in respect of the suspension and

appointment decisions. The public interest in such clarity is, with respect,

overwhelming.

Undue influence, disruption of existing cases and dysfunctionality within

DPCI

50. it is thus imperative that the National Head's functioning is not unlawfully

compromised or impeded for another day, and the attempts to do so thus far

call for urgent reversal. The National Head must be, and must be perceived
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to be, independent of executive and political influence. If the National Head

is unlawfully displaced, then this may disrupt or compromise ongoing

investigations, risk disruption and dysfunctionality within the DPCI, and

creates a perception among the public and members of the DPCI that the

DPCI is vulnerable to executive interference or political influence.

51. The Minister's political interference with the office of the National Head is

further illustrated by recent correspondence between the first and second

respondent's legal representatives.

52. The correspondence consists in the following. First is a letter which the

second respondent's legal representatives sent to the Minister on 16 January

2015, annexed marked "FA14".

53. As is clear from paragraphs 5 and 6 of this letter, the second respondent (in

response to a proposal by the Minister to convene a meeting between the

first and second respondents on 19 January 2015) states that he does not in

any way wish to impede the urgent adjudication of the merits in the main

application which, due to a postponement, was being heard on the very day

proposed by the Minister. It is also clear from this letter that the State has

denied the second respondent funding for the purposes of defending himself

in legal fora (including challenging the suspension).

54. On 16 January 2015, the Minister's legal representatives responded to the

above letter in which they insisted that the meeting between the first and the

second respondents proceed on Monday, 19 January 2015 and that the

second respondent should not have any legal representation. It is also clear

that the Minister is, under the sword of the suspension, seeking to procure a

"consensus agreement' with the second respondent to effect the second
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respondents early retirement, and put in effect permanently what the Minister

sought unlawfully to do through the suspension. A copy of the Minister's

letter is annexed marked "FA15".

55. On 18 January 2015, the second respondent's legal representatives

responded in a fax message sent to the Minister's legal representatives ("the

18 January 2015 tetter"). Paragraph 14 of the 18 January 2015 letter states

that "our client will not be forced or intimidated into meeting with the Minister

on Ms own and or without his legal representatives being present" The

18 January 2015 letter is annexed marked "FA16". It is telling that the

second respondent's legal representatives were forced to make the second

respondent's position, regarding the proposed meeting, so clear.

56. Moreover, worryingly, as Lt Gen Dramat points out in the 24 December 2014

letter (written in response to the suspension decision), annexed previously as

annexure FA6, the suspension decision followed on Lt Gen Dramat calling

"for certain dockets involving very influential people to be brought or

alternatively centralised under one investigating arm and this has clearly

caused massive resentment towards me" (para 6). Further, Lt Gen Dramat

states that he is "also aware that in the next two months there will be a drive

to remove certain investigations that fell under [his] "watch", reallocate

certain cases and that unfortunately, certain sensitive investigations may

even be closed down" (para 12). He also lists attempts to muzzle him and

push him out, as well as the negative impact on the work and morale of the

members of the DPCI of the continuation of unlawful executive conduct

(paras 13 and 14). It is also clear that the undue executive influence placed

on Lt Gen Dramat has taken an enormous personal and professional toll on

him.
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57. What is apparent from this correspondence is that the Head of the DPCI

himself perceives his suspension to be a response to the independent

discharge by him of his duties in respect of certain high-profile cases. The

objective behind his suspension is furthermore perceived by him to be an

effort at interference in respect of and/or removal of certain investigations.

58. On 23 January 2015, the second respondent's legal representatives sent a

letter to the Minister, annexed marked "FA17" ("the 23 January 2015

letter"). Paragraph 3 of the 23 January 2015 letter states "The effect of the

judgment is that Lt Gen Dramat will resume his duties on Monday 26 January

2015. We assume that Lt Gen Dramat will be allowed to exercise his duties,

functions and responsibilities unhindered and without any interference, Lt

Gen Dramat will inevitably be entitled to restore structures, procedures and

investigations retrospectively from the date of his purported suspension."

59. On 24 January 2015, the Minister's legal representatives replied to the 23

January 2015 letter ("trie 24 January 2015 letter"), such reply is annexed

marked "FA18". Paragraph 3.1 of the 24 January 2015 letter states "Our

client denies your interpretation of the effect of the judgment (by Judge

Pn'nsioo delivered on 23 January 2015), as outlined in paragraph 3 of your

[23 January 2015] letter. We in this regard refer you to the order on page 52

of Judge Prinsloo's judgment'.

60. The Minister's attitude is clear that he does not wish to see the second

respondent return to office.

61. In these circumstances, I respectfully submit that the public interest

overwhelmingly requires and the interests of justice dictate that the

unlawfulness of the suspension and appointment decisions must be finally
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resolved as soon as possible. Nothing less than the proper functioning of a

constitutionally entrusted office and the public's confidence therein depends

on it.

DIRECT ACCESS

62. In light of the above facts and factors, the HSF submits this Court should

grant it direct access to seek the relief in the notice of motion and that this

Court should hear this matter on an extremely urgent basis. In any event, all

other relevant considerations point in favour of granting direct access, as set

forth below.

Prospects of success

63. The merits of the HSPs legal challenge are very strong, as is borne out by

what is set forth in this affidavit and in the High Court Judgment. The

Minister's submissions on the merits are clearly devoid of merit and the

attempt at appealing the High Court's decision Is transparently an effort to

delay the finalisation of this matter.

The action is manifestly unconstitutional

64. As will be discussed below, the Minister's decisions are plainly unlawful and

fail to give effect to the 2014 Judgment and undermine the very essence of

our constitutional structure.

The case deals with crisp, narrow issues that this Court and other courts
have considered previously

65. The crisp legal issue before the Court is whether the Minister is empowered

to suspend the National Head without the involvement of Parliament. There

are no material disputes of facts which bear on the legal issues and the legal
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issues involve the objective consideration of this Court's own reasons and

order in the 2014 Judgment.

66. The answer to the central legal questions is plain from the legislation, read in

light of the Constitution, and was considered by this Court in the 2014

Judgment. The Court also has the benefit of another court's extensively

reasoned views, in the form of the High Court Judgment.

67. The 2014 Judgment struck down section 17DA(2) which provided for the

suspension of the National Head by the Minister and all references to that

subsection. A unilateral ministerial power of suspension thus did not exist

from the time of the 2014 Judgment

An impasse that needs to be solved speedily in view of the urgent need for
resolution of this matter

68. This blatantly unlawful suspension, together with the uncertainty created,

cannot be allowed to continue. Every day that the suspension continues the

DPCI is open to threats that could fundamentally jeopardise future operations

and the overall effectiveness of the DPCI and the fight against corruption.

Furthermore, decisions are taken each day in the space created by the

unlawful suspension of Lt Gen Dramat, and these decisions have

consequences within and beyond the DPCI which must be arrested

Immediately.

69. The urgency involved in having the Minister's decisions overturned is clear in

this case and supported by both the 2014 Judgment and the High Court

Judgment, it is imperative to make all efforts to save this vital institution and

to restore the DPCI to its proper operation, which is critical to our

constitutional democracy.
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70. The public interest in having these unlawful decisions overturned and the

importance to our constitutional democracy of having this matter rectified as

soon as possible support this application for direct access to this Honourable

Court

THE ABSENCE OF THE POWER TO SUSPEND

Section 17DA(2) has been excised and the alternative provisions are
inapplicable to the National Head

71. The Minister's interpretation of the effect of the 2014 Judgment and his

reliance on the alternative provisions are incorrect.

72. The SAPS Act not only established the DPCi, but also regulates the

appointment, remuneration and conditions of service of members of the DPCI

- including the suspension and/or removal of the National Head of the DPCI.

The National Head Is a "member of the service" for the purposes of the

Public Service Act. Section 2(2) makes it clear that, where the employment

of a member of the service, ie a member of the DPCI, is governed by other

legislation, such other legislation will apply. The fact that suspension and/or

removal of the National Head of the DPCI is expressly governed by the

SAPS Act, therefore excludes such extensive and invasive powers from

being utilised by the Minister through recourse to the Public Service Act or

any regulations or guides published thereunder.

73. It is clear from the above that the SMS Handbook would not be applicable to

the suspension and/or removal of the Head of the DPCI as this is governed

by the SAPS Act. It is noteworthy, however, that paragraph 2.3 of chapter 7

of the SMS Handbook, upon which the Minister relies and in accordance with

which he purportedly acted in suspending Lt Gen Dramat, states "this Code

and Procedure applies to the employer and all members. It does not,
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however, apply to the employer and members covered by a disciplinary code

and procedure contained in legislation or regulations.n The disciplinary

procedure in the present case, specifically the suspension and/or removal of

the National Head of the DPCI, is covered by the SAPS Act and chapter 7

thus does not apply to Lt Gen Dramat.

74. The SMS Handbook merely confirms that which the SAPS Act makes

abundantly clear. Section 17DA(1) of the SAPS Act unambiguously provides

that the Head of the DCPI shall not be suspended or removed from office

except in accordance with the provisions of subsection (3) and (4), The

Minister's reliance on any other legislation to justify his actions is thus plainly

misplaced.

75. The untrammelled power to suspend and/or remove by the Minister was

partly what grounded the Court's concerns in the 2014 Judgment. Moreover,

section 17DA was introduced in 2008 and amended in 2012 and thus

constitutes specific, later legislation which supersedes any powers granted

under the Public Service Act, together with any regulations thereunder.

76. The constitutional requirement of job security for members of the DPCI was

articulated in Glenister at para 222, and approved at para 89 of the 2014

Judgment:

"At the very least the lack of specially entrenched employment security

is not calculated to instil confidence in the members of the DPCI that

they can carry out their investigations vigorously and fearlessly. In our

view, adequate independence requires special measures entrenching

their employment security to enable them to canv out their duties

vigorously."(Emphasis added) ^ hj>
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77s Subsections 17DA(3) to (6) deal with the suspension of the National Head by

the Minister, flowing from a possible removal process initiated by a

Committee of the National Assembly. Thus, although the Minister still has

the power to suspend in terms of section 17DA(5)(a), this power of

suspension may only be exercised after the start of proceedings of a

Committee of the National Assembly for the removal of the person

concerned. As the Minister himself tacitly acknowledges and the High

Court's judgment confirms, no proceedings by a Committee of the National

Assembly have commenced.

78. The Minister therefore did not, at any relevant time, have the power to

suspend Lt Gen Dramat under section 17DA(2) and has clearly not done so

in accordance with section 17DA(5) of the SAPS Act. Again, it is thus

obvious that the suspension is clearly unlawful. The Minister has attempted

to bypass the process stipulated in the SAPS Act and which process requires

the involvement of Parliament - through proceedings of a Committee of the

National Assembly- as a precursor to any suspension decision.

79. The power to suspend set forth in section 17DA(5) is, in substance, precisely

the same as the powers of suspension given to the President of the Republic

of South Africa in respect of other constitutionally entrenched institutions

whose independence is paramount, such as the Public Protector, the Auditor-

General, commissioners of the Human Rights Commission, the Independent

Electoral Commission and the Commission for Gender Equality (under

section 194 of the Constitution).

No competent appointment of the Acting National Head could have
been made
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80. It is also clear from section 17CA(12) that the Minister may appoint an Acting

National Head in very limited circumstances. Obviously, an Acting National

Head cannot beappointed if Lt Gen Dramat was not lawfully suspended. In

the circumstances, the appointment decision must suffer the same fate as

the suspension decision.

The Minister's justification

81. The absence of the power to suspend means that the suspension decision

cannot be upheld, regardless of any factual averments by the Minister. No

factual basis has, in any event, been proffered for the suspension decision.

82. The rationale for the suspension and appointment decisions - and the

attempt by the Minister to bypass the provisions of the SAPS Act by recourse

to the alternative provisions - is all the more concerning having regard to the

fact that the Minister has been aware of the allegations against Lt Gen

Dramat since at least 2011 (which is the reason that certain questions were

posed to Lt Gen Dramat in Parliament, as set forth on page 2 of the

suspension notice), the IPID investigation into the allegations was initiated

years ago, Lt Gen Dramat has been aware of the IPID investigations since

September 2013 (see paragraph 2 of the October 2013 statement) and the

Minister was in possession of the IPID report since at the very latest (even on

the Minister's version) September 2014 - although I understand that the

IPID report was actually already available since March 2014. Yet, it is only in

December 2014, many weeks later, on the eve of the annual holidays, that

the Minister saw fit to take any of the steps which he has now purported to

take. If the allegations and findings were so serious as to require suspension

of Lt Gen Dramat in the last moments of 2014, it is unclear why the

"investigation" was not launched earlier by the Minister. Most pertinently, it is
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unclear why Lt Gen Dramat needed to be suspended now when inquiries and

investigations had taken place over many months and years.

83. The Minister himself admits in his answering affidavit in the High Court

application (the relevant parts of which are annexed marked "FA19") that the

independent Investigation into the second respondent's conduct by the IPID

has cleared the second respondent in respect of the Zimbabwe renditions.

The Minister blandly asserts in paragraph 21 of his answering affidavit that"/

have noted that it has been mentioned in the media and elsewhere that the

second respondent had been exonerated by IPID Investigation. These

assertions are made without facts or appreciation of why such a conclusion

was made by IPID."

84. The Minister did not take the High Court or the applicant into his confidence

to explain precisely what "facts or appreciation" would cast a different light on

the recommendations of IPID. The Minister has not attached any of the

documents on which he relies to ground the suspension in his answering

affidavit: the IPID report itself, the witness statements, relevant

documentation and "file" ("the referenced documents"). Despite being

required to do so under a notice in terms of rule 35(12) dated 15 January

2015 (annexed marked "FA20"), sent two hours after the applicant received

the Answering Affidavit, the Minister has not produced the referenced

documents ("the Rule 35(12) documents"). Instead, in a reply to the notice,

transmitted in the late afternoon on 16 January 2015 (annexed marked

"FA21"), the Minister refused to hand over the Rule 35(12) documents on the

basis that:

84.1 the applicant's case is a narrow legal one (para 3 of that reply); and

pu
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84.2 the documents should be "kept confidentiaf.

85. The first reason amounts to an admission that the referenced documents on

which the Minister places significant reliance in the Answering Affidavit are

irrelevant to the issues in these proceedings. If this is the case, then it is

difficult to understand why the Minister referred repeatedly to them in his

affidavit. In any event, as our courts have held, once a reference to a

document Is made in an affidavit, it must be produced, and no enquiry into

relevance takes place.

86. Confidentiality fs also not a defence to disclosure in terms of Court rules. In

any event, even if the information is extremely sensitive, disclosure remains

mandatory, but an appropriate confidentiality regime may be put in place.

87. Regardless of the insupportable reasons for failure to disclose, the effect of

such failure is clear. Rule 35(12) provides that "[ajny party failing to comply

with such notice shall not, save with the leave of the court, use such

document or tape recording in such proceeding". The Minister did not seek

such leave from the High Court and his counsel did not attempt to argue

orally with reliance on such documentation before Prinsloo J. In the

circumstances, there is no evidence whatsoever from the Minister to gainsay

the applicant's averment that the independent investigation into the second

respondent's conduct by the IPID has cleared the second respondent in

respect of the Zimbabwe renditions.

The constitutional need to limit the scope for undue executive
interference

88. The scope for executive action against members of the unit constitutfonally

mandated With investigation of corruption (which would include corruption by

high-profile officials and members of the executive) must clearly be

ft/
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interpreted narrowly, as our courts have held, to limit the potential for undue

executive interference which could undermine constitutional objectives.

Accordingly, any authority in statutory provisions must be interpreted to

import less, not more, interference, particularly in areas such as suspension

and/or removal, which are obviously prone to abuse. In the present

circumstances, moreover, the statutory provisions permit of no ambiguity

whatsoever: they expressly and in imperative terms prohibit suspension other

than by way of sections 17DA(3) and (4) of the SAPS Act

RELIEF

89. The suspension and appointment decisions thus plainly offend against the

SAPS Act, the principle of legality and the Promotion of Administrative

Justice Act, 2000. They must be declared unlawful. The only reasonable

remedy is to set aside both decisions ab initio with immediate effect, and to

declare that the Minister lacks any authority to suspend the National Head in

the absence of a parliamentary removal process.

90. The High Court Judgment reiterates the fact that it is vital that the National

Head's functioning should not be unlawfully compromised or impeded for a

moment longer. The status quo cannot continue in the light of serious, on-

going threats to the very integrity of the DPCI. Public confidence in the DPCI

cannot help but wane, when the effects of conduct which has been found to

be plainly unlawful continues to wreak havoc on the structures and

investigations of the DPCI, while an appeal with no merit works its way

through the system. The point of law in this application is of fundamental

importance to the rule of law and our constitutional democracy. Its import

goes far beyond the facts of this case and this Court, as the ultimate

vf

RJM-0292



29

guardian of our Constitution, should, the applicant submits, definitively

resolve this matter as expeditiously as possible.

91. The applicant is taking the necessary precaution to oppose the Minister's

application for leave to appeal before Prinsloo J, and will seek at the hearing

before Prinsloo J for his order to be implemented (in terms of Rule 49 of the

Rules of Court) ("the Rule 49 application") pending the outcome of the

appeal and/or the direct access application before this Court. It is impossible

to know, at this stage, when the Rule 49 application will be heard and how

soon thereafter judgment in that application will be handed down. In any

event, under section 18 of the Superior Courts Act, 2013, any interim

enforcement order Is itself automatically appealable and such order is

suspended pending the appeal. I point out that the second respondent's

suspension was for a period of 60 days and is due to expire in late February.

On the Minister's version, however, another suspension may well be imposed

thereafter.

92. The applicant furthermore undertakes to keep this Court apprised of any

developments in the Rule 49(11) application and the leave to appeal

application.

WHEREFORE, the applicant prays that this Court grants the relief sought in its

notice of motion.

w
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I hereby certify that the deponent has acknowledged that the deponent knows and
understands the contents of this affidavit, which was signed and sworn before me
at f&b6rZ5fr(*s/tr on _^Sf January 2015, the regulations contained iny g
Government Notice no R1258 of 21 July 1972, as amended, and Government
Notice no R1648 of 19 August 1977, as amended, having been complied with.
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COMMISSIONER OF OATHS
Full names: kutrr** &h/z*c/&
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23 December 2014, of the second respondent (without being disrespectful, bat for the

sake of brevity, I will refer to him as "Dramat") from his position as the National Head

of the Directorate for Priority Crime Investigation ("DPCI").

The applicant also applies for ancillary declaratory relief inter alia, flowing from the

appointment by the Minister of the third respondent as Acting National Head of the

DPCI following the Minister's suspension of Dramat

[2] Before me, Mr Unterhalter SC, assisted by Mr Du Plessis, appeared for the apph'cant

and Mr Mokhari SC, assisted by Ms Scboko, appeared for the first respondent

[3] Dramat; although duly cited by the applicant, did not take an active part in the

proceedings although he did, through his attorney, file a written notice to abide on

13 January 2015.

Attached to the founding papers, there is also a letter from Dramat's attorney, dated

12 December 2014, written to the Minister in response to the tatter's notice of

"contemplated provisional suspension" to Dramat dated 9 December 2014. In this

letter to the Minister, Dramat's attorney also challenges the lawfulness of the intended

suspension of his client.

[4] The third and fourth respondents did not take part in the proceedings.

[5] • • • The matter was enrolled before me as an urgent application on Thursday 15 January

2015. On that occasion the question of urgency was challenged on behalf of the
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Minister, not because the latter felt that the case was not urgent, but because of the

technical objection that the case was enrolled for a Thursday instead of a Tuesday, in

terms of the existing Practice Directive, and insufficient time was given to the

Minister to file his opposing affidavit and heads of argument

During an adjournment, the question of urgency was resolved, and the Minister was

afforded an opportunity to file his opposing papers and heads of argument which were

given to me over the week-end of 17 and 18 January. The case was posiponcd until

19 January, when the merits of the case were argued before me.

Brief notes on the chronological sequence of events

[6] On 9 December 2014, the Minister wrote a letter to Dramat under the following

heading:

"Contemplated Provisional Suspension of the National Head of the Directorate

for Priority Crime Investigation Lieutenant General Dramat in terms of section

17DA(2)(aXi) and (iv) of the South African Police Service Act 68 of 1995,

SAPS Act

Subject Rendition of Zimbabwean nationals in 2010/2011

This serves to advise your good-self that the Minister of Police is considering

placing you on provisional suspension in terms of section 17DA(2)(a)(i) and

(iv) of the SAPS Act on the following grounds..."

For reasons which will appear later, the repeated reference by the Minister to the

provisions of section 17DA(2) is of some significance.
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[7] The notice of 9 December 2014 (evidently only given to Dramat on 10 December) is a

lengthy affair. However, I consider the contents to be, in particular, of importance

from the point of view of the Minister, so that it is convenient to quote extracts

therefrom:

"The following Zimbabwean nationals were renditioned and/or Dlegallv

deported by the Directorate for Priority Crime Investigation in 2010 and 20)}

following a joint operation with Zimbabwean police (then follows eight

names).

The Zimbabwean nationals ... were allegedly fugitives for a crime of murder

and robbery committed in Zimbabwe. They were renditioned from South

Africa to Zimbabwe; it is further alleged that two of them were eventually

killed by Zimbabwean police. ...

The exchange of criminal suspects between the two law enforcement agencies

was allegedly not done in terms of Southern African Development

Community's Protocol on Extradition; South Africa's Extradition Act 67 of

1962, as well as national legislation on mutual legal assistance in criminal

matters.

According to the Hansard record of parliament of 13th December 2011, your

reply dated 25 November 2011, you supposedly responded to a parliamentary

question on these acts of renditions, wherein you supposedly misled the

Minister and parliament by stating that it was the Department of Home Affairs

who deported the Zimbabwean nationals; well-knowing that the Zimbabwean

V
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nationals were wanted for criminal offences hi Zimbabwe and had been

illegally deported bv Directorate for Priority Crime Investigation fDPGO.

There is suggestive evidence at my disposal that the Zimbabwean nationals

were wanted in Zimbabwe hi connection with the murder of a police colonel...

Therefore, in such an instance, mutual legal assistance on criminal matters and

extradition procedures should have been instituted.

Evidence at mv disposal, suggest that vou probably sanctioned the entry of

Zimbabwean police to South Africa and further sanctioned a joint operation

between Directorate for Priority Crime Investigation (DPCD and Zimbabwean

police to trace the fugitives.

Furthermore, there is suggestive evidence that the South African Department

of Home Affairs and the Zimbabwean Embassy were not involved in the

illegal deportation of the Zimbabwean nationals.

In this regard you are instructed to furnish reasons to the Minister of Poh'ce,

within the next five (5) days, as to why you should not be provisionally

suspended pending internal investigations on the following acts of misconduct:

(1) undermining the legislative authority of the Minister of Justice and the

South African judiciary to make a determination and adjudication on

the extradition of the Zimbabwean nationals wanted in Zimbabwe for

the murder of a police colonel...;
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(2) bringing the international image of the Republic of South Africa into

disrepute by contravening the SADC Protocols on Extradition, Mutual

and Legal assistance and the United Nations' Convention against the

Torture and Other Cruel Trthiimprt QJ Degrading Treatment or

Punishment, bv allegedly being an accomplice or co-perpetrator on

torture, murder and renditions of Zimbabwean nationals:

(3) possibly misleading the Minister end parliament as to the lawfulness of

me deportations in question and the departments involved;

(4) allegedly committing the following criminal law offences:

(0 kidnapping;

(ii) defeating the ends of justice;

(iii) forgery, fraud;

as an accomplice and co-perpetrator,

(5) allegedly, mvolving the Directorate for Priority Crime Investigation in

illegal renditions activities.

Your co-operation in the spirit of good governance is appreciated.

Kind regards

NPTNhleko
Minister of Police

Date: 10/12/2014" (Iho underlining is presumably that of the Minister.)

[8] On 12 December 2014 Dramat's attorney wrote a lengthy letter (the contents of which

I will not quote, for the sake of brevity) to the Minister in reaction to the

9/10 December notice of Contemplated Provisional Suspension.
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I briefly summarise some of tbe features of this letter, which, like the 9/10 December

notice, is an annexure to the founding affidavit

The attorney has been acting for Dramat since September 2013 in the matter

surrounding the so-called "Zimbabwean rendition11. Correspondence bad been

exchanged between the attorney, the State Attorney, the National Commissioner and

IPID (the Independent Police Investigation Directorate to which I will refer as

"IPID").

The attorney, correctly in my view, reminded the Minister that section 17DA(2) was

found to be invalid and unconstitutional by the Constitutional Court on 27 November

2014 and severed, or deleted from the SAPS Act on that date. The case referred to,

which I will revisit later, is Helen Suman Foundation v President of the Republic of

South Africa and others (case no CCT 07/14) and Hugh Glenister v President of the

Republic of South Africa and others (case no CCT 09/14), The attorney pointed out to

the Minister that tbe purpose of this constitutional litigation in Suzman and Glenister

was to ensure that the DPCI is adequately independent and has operational autonomy.

The attorney points out to the Minister, correctly, that the mnip thrust was to forbid

improper interference by the Minister and the National Commissioner with the Head

and members of the DPCI in the exercise or performance of their powers, duties and

functions. (I will refer to the Suzman and Glenister cases as "the 2014 judgment".)

The attorney also reminded the Minister that he was cited as the second respondent in

the Constitutional Court in the aforesaid cases, fully represented by three advocates

and that he should be aware of the orders of constitutional invalidity deleting
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section 17DA(2) and the "(2)" in section 17DA(1) from the SAPS Act The attorney

then says the following to the Minister

"You would therefore be in contempt of the Constitutional Court, should you

proceed with the contemplated provisional suspension of Lieutenant General

Dramat Clearly your advisors should from time to time look at the law and

recent Constitutional Court judgments against you."

The attorney then reminds the Minister that Dramat dealt with the allegations against

r"-v him with regard to the so-called Zimbabwean rendition, in a statement of 23 October

2013 which is again attached to the attorney's letter as annexure "A". The attorney

also stated that he finds it alarming that it had come to the attention of Dramat that

certain witnesses had been told (presumably by IPID officials) that unless they

incriminate Dramat, they would be of no value to the investigator. It was also

submitted in the aforesaid statement that the DPCI was at the time (and still is

according to the attorney) tasked and seized with very sensitive and high profile

investigations and thnf the timing of the then IPID investigation and the current

contemplated suspension was seen as a "smear campaign" to derail any investigations

or arrests that the DPCI is in the process of conducting. The attorney, correctly,

refrained from listing details of the sensitive matters and the high profile individuals.

The attorney then also reminded the Minister that IPID sent an undated letter to

Dramat which contained the same allegations as those referred to by the Minister in

his Notice of Contemplated Suspension, Dramat was required to answer certain

questions regarding the "rendition" of the Zimbabwean nationals which he did in a

stntement dated 11 November 2013 which is also attached to this letter of the attorney
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as annexure "B". la the statement it was specifically pointed out that Dramat never

authorised or sanctioned co-operation or kidnapping of any of the Zimbabwean

nationals referred to in the IPID correspondence. It was also pointed out that Dratnat

unequivocally denied any knowledge of any action whatsoever that he authorised or

participated in which was aimed to defeat the due administration of justice. Fraud and

theft allegations were equally vague and spurious and denied. The attorney pointed

out to the Minister that the Notice of Contemplated Suspension takes the matter far

beyond the allegations made by IPID, namely that Dramat undermined the legislative

authority of the Minister of Justice and the judiciary and that he is allegedly an

accomplice and co-perpetrator on torture, murder and renditions. It was recorded that

Dramat was reserving his rights in this regard. It was pointed out that neither IPID,

nor the National Commissioner or the NDPP complied with the request of more than a

year earlier for concrete evidence in support of these allegations to be furnished to

Dramat At all times, Dramat offered his full co-operation with a bonafide

investigation. Dramat got information that the authorities were trying to get a warrant

for bis arrest It was reiterated by his attorney that Dramat would voluntarily appear

before a competent court to answer to any charges. The attorney again recorded that

efforts now to press on with the alleged Zimbabwean rendition complaint, more tVinii

four years after the event, amounted to nothing other than slanderous, malicious

conjecture designed to derail sensitive investigations of the DPCI and/or an attempt to

discredit the reputation and integrity of Dramat and the DPCI.

The attorney concludes by reminding the Minister that he does not have the power to

suspend the Head of the DPCI and any efforts to continue to do so would be met with

an application to this court for urgent relief.
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[9] The Minister did not answer this letter. The statements, "A" and "B", attached to the

letter, are broadly summarised in the letter, and the contents will not be repeated.

[10] On 23 December 2014, the Minister wrote to Dramat informing him that he was

placing Dramat "on precautionary suspension with full pay and benefits'1 with

immediate effect

In the letter, which is difficult to read because of the quality thereof, the Minister

acknowledges the fact that section 17DA(2) of the South African Police Services Act

had been struck down. He argues, that he nevertheless retains the right to suspend

Dramat. He argues that he is empowered to do so on a certain reading of the 2014

judgment and that he is also empowered to suspend Dramat in terms of certain

provisions of the Public Service Act, 1994 ("the Public Service Act" or "the PSA")

which came info operation on 3 June 1994 as well as the Pubb'c Service Handbook.

[11] On 24 December 2014, Dramat responded to the suspension notice in a long letter

written to the Minister under his own hand.

I find it convenient to quote some of the paragraphs:

"1. I have for several months reflected very carefully on the issues that

have unfolded in front of me. I have consulted my legal representatives

and I have been advised of my legal remedies.

2. I respectfully point out that the tactical "backpedalling1 from the initial

notice and the current reliance on the Public Service Act and Public

A

g ^ ^
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Service Regulations and SMS Handbook is a clear indication to me that

no matter what steps I take to defend my position, a decision had

already been made, from the outset, to remove me from my position.

4. Having seen our country enter into a democratic phase, I felt that I

could contribute hi a meaningful way and continue to develop the

principles which I fought and for which I was imprisoned.

5. My appointment as the Head of the DPCI, I perceived at the time, was

based on my credentials, my level of expertise and the fact that I

respectfully believe that I have always acted with integrity in the

manner in which. I deal with people and investigations.

6. No doubtedly you are aware that I have recently called for certain case

dockets involving very influential persons to be brought or alternatively

centralised under one investigating arm and thfc has clearly caused

massive resentment towards me.

7. I can unequivocally point out that I am not willing to compromise the

principles that I have always believed in. I am not willing to be

'agreeable' or 'compliant' in so far as I would then be acting contrary to

my own moral principles and, also, contrary to the position in which

I was appointed.

10.1 The so-called 'Zimbabwean rendition investigation1 is a smoke-screen.

There are no facts whatsoever that indicate that at any given time

I have acted illegally or unlawfully ... Most certainly there has never

been any evidence whatsoever that I have, in any way, interfered with

any potential witnesses of attempted to jeopardise the investigation

against me during the past four years.
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10.2. I wish to reserve my rights to fully vindicate myself against all those

who have sought to tarnish my name and reputation. I do not wish to

engage with those involved in this correspondence, 'in so far as that is

reserved for another forum, if necessary.

11. I therefore deny, with respect that the Notice of Precautionary

Suspension is legal, valid or regular. In fact it is totally irregular and

constitutionally invalid.

12. I am also aware that in the next two months there will be a drive to

remove certain investigations that fell under my 'watch', re-allocate

certain cases and that unfortunately, certain sensitive investigations

may even be closed down. This is something that I have to live with.

14t I note with interest that a two month period has been set to hold an

'enquiry' (sic\). I can honestly say that the investigation into the

•Zimbabwean rendition1 case, has run for a very lengthy period of time

and till to date there has been no evidence whatsoever. It is clear mat

I am being pushed out

17. ... After due consideration, with specific reference to the background

alluded to above, I am willing to submit a request to vacate office by

applying to the National Commissioner to approve my early retirement

in terms of section 35 of the Act Quite clearly there is a pre-condition

that the unlawful precautionary suspension be uplifted without me

having to approach the court to do so.

18. . 1 therefore require that we should enter into a joint consensus seeking

meeting as a matter of urgency to prevent any instability within the
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DPCL Under the above circumstances your reply is eagerly anticipated

by no later than 5 January 2015."

As far as I could make out no such reply was forthcoming.

[12] On 30 December 2014, the present applicants attorneys wrote to the Minister as

follows:

" 1, We represent the Helen Suzman Foundation ("our client!).

2. Our client understands that Lt Gen Dramat has been placed on

'precautionary suspension' by you in your capacity as the Minister of

the Police and that the suspension is for a period of sixty days from

23 December 2014. Our client also understands that no other

disciplinary processes to remove Lt Gen Dramat have been instituted or

followed by you or any other body at this stage.

3 . As you will know, as a matter of South African law, it is imperative for

the DFCI to be adequately independent from the National Executive.

The suspension of the National Head strikes at the very heart of our

constitutional democracy.

4. As you will also know, our client is (and has been) concerned to ensure

that the rule of law is upheld in all spheres, including the essential fight

against corruption and organised crime mandated by the Constitution.

5. You will doubtless agree that, in this context, it is important to ensure

that any suspension of the National Head or any office-bearers in the

DPCI is constitutionally compliant and lawful. It appears that the

suspension was not grounded in law.
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6. To this end, our client requires you to furnish the following information

in writing by no later than Wednesday, 7 January 2015, so that it may

adequately protect its rights and the public interest:

6.1 a copy of any document which evidences or constitutes the

purported suspension of Lt Gen Dramat, including any letter of

suspension issued to Lt Gen Dramat;

62 the effective date of the suspension;

6.3 the duration of the suspension;

6.4 whether any of the facts in paragraph 2 above are incorrect and,

if so, which facts and for what reason;

6.5 a copy of any documents and information on the basis of which

the suspension was decided by you;

6.6 a copy of any reports pertaining to Lt Gen Dramat produced by

the Independent Police Investigative Directorate;

6.7 full reasons for the suspension of the National Head;

6.8 details of what empowering provision you have used or invoked

for the purposes of the purported suspension of the National

Head;

6.9 what disciplinary steps have been taken by you or any other

institution or body in relation to Lt Gen Dramat that relate in

any way to the suspension or the grounds for such suspension;

6.10 a copy of any letter purportedly appointing any other person,

including Major General Berning Ntlemeza, as Acting National

HcadoftheDPCI.
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7. Should you fail to deliver the above information timeously or should

the information not negate our client's concerns about the unlawfulness

of the decision to suspend the National Head, our client will have no

option but to assume that there was no lawful basis for such decision, to

assume that the facte in paragraph 2 are correct and to exercise its legal

rights in its and the public's interest on an urgent basis.

Yours faithfully"

[13] There was no answer to this letter, so that the applicant launched Us application on

9 January, two days after the dead-line it imposed expired. I have dealt with the

procedural development of ihe case between 15 January, when it was first enrolled,

and Monday 19 January.

What could be added to this chronology, is that when the Minister filed his answering

affidavit, the applicant called, in terms of rule 35(12), for the opportunity to take

copies of certain documents referred to in the answering affidavit including the

"IPID report", certain "witness statements", "other relevant documentation", a "report"

and a "file". In an answer, the Minister refused to make these copies available

claiming that the applicant was shifting the goal-posts having based its application on

whether the Minister had the power to suspend the National Head in the light of the

2014 judgment The Minister also claimed that, according to IPID, the matter was still

under investigation and its report, until the investigation is completed, is confidential.

On this basis, the Minister offered no evidence whatsoever to show improper

involvement of Dramat in the ''Zimbabwean rendition" case. Dramat himself, as the

only possible role player, before this court, in the affair, expressly denies any
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involvement, as appears from his two statements, dating back to 2013, furnished to the

Minister by his attorney. He repeats his denial of any liability in bis 24 December

letter to the Minister.

Declaratory relief sought by the applicant

[14] The relevant paragraphs of the notice of motion read as follows:

"2. declaring that the decision of the Minister of Police, the Honourable

MrNkosinathi Nhleko (the Minister1), of 23 December 2014, to

suspend Lt Gen Anwa Dramat, the National Head of the Directorate tor

Priority Crime Investigation (T)PCr) (the suspension decision1) is

unlawful and setting aside the suspension decision;

3, declaring that the decision of the Minister to appoint Major-Gcneral

Berning Ntlemeza as Acting National Head of the DPCI (the

appointment decision1) is unlawful and setting aside the appointment

decision;

4. declaring that the Minister is not empowered to suspend the National

Head of the DPCI other than in accordance with sections 17DA(3) and

(4), read with section 17DA(5), of the South African Police Service

Act, 1995;"

There is also a prayer for costs against whoever opposes the application.

Section 17DA and other provisions of the South African Police Service Act 1995 f'the SAPS

Vet"
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[15] The DPCI (also popularly known as "the Hawks") is a creature of the SAPS Act It is

created in terms of section 17 which constitutes Chapter 6A of the SAPS Act More

particularly, it is created by section 17C(1) which provides:

"The Directorate for Priority Crime Investigation is hereby established as a

Directorate in the Service."

The "Service" means the South African Police Service established by section 5(1) of

the SAPS Act

Section 17C(2) provides that the Directorate consists of, Inter alia, the National Head

of the Directorate at national level, "who shall manage and direct the Directorate and

who shall be appointed by the Minister in concurrence with Cabinet11 and subsection

(2)(aA) also provides for a Deputy National Head at national level.

[16] I turn to section 17DA which goes under the heading "Removal from office of

National Head of Directorate";

Before portions of this section were struck down as unconstitutional by the

Constitutional Court in the 2014 judgment, and deleted from the SAPS Act with effect

from the date of the order, which was 27 November 2014, it read as follows:

"(1) The National Head of the Directorate shall not be suspended or

removed from office except in accordance' with the provisions of

subsections (2), (3) and (4).

(2) (a) The Minister may provisionally suspend the National Head of
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the Directorate from his or her office, pending an inquiry into

his or her fitness to hold such office as the Minister deems fit

and, subject to the provisions of this subsection, may thereupon

remove him or her from office—

(i) for misconduct;

(ii) on account of continued ill-health;

(iii) on account of incapacity to carry out his or her duties of

office efficiently, or

(tv) on account thereof that he or she is no longer a fit and

proper person to hold the office concerned.

(b) The removal of the National Head of the Directorate, the

reasons therefor and the representations of the National Head of

the Directorate, if any, shall be communicated in writing to

Parliament within fourteen days after such removal if

Parliament is then in session or, if Parliament is not then in

session, within fourteen days after the commencement of its

next ensuing session.

(c) The National Head of the Directorate provisionally suspended

4 ^ , IT from office shall during the period of such suspension be

entitled to such salary, allowance, privilege or benefit to which

he or she is otherwise entitled, unless the Minister determines

otherwise.

(d) An inquiry referred to in this subsection -

(i) shall perform its functions subject to the provisions of

the Promotion of Administrative Justice Act, 2000

RJM-0312



n\
19

(Act 3 of 2000), in particular to ensure procedurally fair

administrative action; and

(ii) shall be led by a judge or retired judge: provided that the

Minister shall make the appointment after consultation

with the Minister of Justice and Constitutional

Development and the Chief Justice.

(e) The National Head of the Directorate shall be informed of any

allegations against him or her and shall be granted an

opportunity to make submissions to the inquiry upon being

informed of such allegations,

(3) (a) The National Head of the Directorate may be removed fiom

office on the ground of misconduct, incapacity or incompetence

on a finding to that effect by a Committee of the National

Assembly.

(b) The adoption by the National Assembly of a resolution calling

for that person's removal from office.

(4) A resolution of the National Assembly concerning me removal from

office of the National Head of the Directorate shall be adopted with the

supporting vote of at least two-thirds of the members of the National

Assembly.

(5) The Minister-

fa) may suspend the National Head of the Directorate from office at

any time after the start of the proceedings of a Committee of the

National Assembly for the removal of that person; and

f
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(b) shall remove the National Head of the Directorate from office

upon adoption by the National Assembly of the resolution

calling for the National Head of the Directorate's removal.

(6) The Minister may allow the National Head of the Directorate, at his or

her request, to vacate his or her office -

(a) on account of continued ill-health; or

(b) for any other reason which the Minister deems sufficient

(7) The request in terms of subsection (6) shall be addressed to the

Minister at least six calendar months prior to the date on which the

National Head of the Directorate wishes to vacate his or her office,

unless the Minister grants a shorter period in a specific case."

(Emphasis added.)

[17] It is common cause that the Constitutional Court, in the 2014 judgment, dated

27 November 2014:

(1) declared the "(2)" in section 17DA(1) inconsistent with the Constitution and

therefore invalid, and deleted it from the date of the order,

(2) declared section 17DA(2) inconsistent with the Constitution and therefore

invalid, and deleted it from the date of the order.

[18] ThismeanB:

(1) that section 17DA(1) now reads (in peremptory language);

"The National Head of the Directorate shall not be suspended or

removed .from .office except in accordance with the provisions of

subsections (3) and (4)."
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(2) Where section 17DA(2) has now been deleted and declared unconstitutional

and invalid, the Minister no longer has the power, in terms of that subsection,

to provisionally suspend the National Head and, pending an inquiry, remove

him or her from office for the reasons mentioned in the relevant subsection;

and

(3) the powers of the Minister to suspend or remove the National Head are now

limited to the provisions of subsection (5)(a) and (b) which renders the

Minister's power to suspend and/or remove the National Head subject to -the

prior start of the proceedings of a Committee of the National Assembly for the

removal (subsection (5)(a)) and the passing of a resolution by the National

Assembly calling for the removal of the National Head by a two-thirds

majority (subsection (5)(b)).

[19] From the aforegoing, the following remarks are also, in my view, valid:

1. The "Contemplated Provisional Suspension" notice by the Minister to Dramat

of 9/10 December 2014 is invalid because it purports to base this contemplated

provisional suspension on the provisions of section 17DA(2)(a)(i) and (iv)

which, by then, had already been struck down aa invalid and unconstitutional

and deleted from the Act.

2. The remarks by the Minister in his suspension notice to Dramat of

23 December 2014 that

"The remaining provisions of the section fmv note: which would

include subsections (3), (4) and (5)) deal with the suspension and

removal of the Head when the process for the removal has been
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initiated by Parliament These provisions are not applicable to the

current situation."

are misplaced. It M s to take into account the peremptory provisions of

section 17DA(1), as it now reads and aa it read when the suspension notice was

given, that "the National Head of the Directorate shall not be suspended or

removed from office except in accordance with the provisions of subsections

(3) and (4)",

[20] It is common cause that, when the suspension and provisional suspension notices were

sent to Dramat, there had not been (and still is not) a "start of the proceedings of a

Committee of the National Assembly for the removal of that person" or a resolution fay

the National Assembly calling for the National Head to be removed, which are the

only two occurrences which can trigger the powers of the Minister to suspend or

remove the National Head, depending on the circumstances.

[21] In their comprehensive and able argument, counsel for the Minister offered

submissions on the interpretation of the 2014 judgment and the effect thereof on the

striking down of subsection (2) which are not in harmony with the remarks I have

made, I will consider those submissions when dealing with the 2014 judgment

Helen Siaman Foundation v President of the Republic of South Africa and others: Clenister v

President of the Republic of South Africa and others (CCT 07/14. CCT 09/M T20141 ZACC

32 of 27 November 2014: "the 2014 judgment"
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[22] As I have already indicated, the Minister contends for a different conclusion following

the deletion by the Constitutional Court of section 17DA(2) to the one I attempted to

advance.

[23] Correctly, the Minister says the following:

"33. The contemplated suspension in section 17DA(5) is triggered by the

process that is initiated by the Committee of the National Assembly for

the removal from office of the Head of the DPCI on account of

misconduct, incapacity or incompetence. If the Committee of die

National Assembly makes a finding against the Head of the DPCI,

he/she may be removed from office by the adoption of a resolution

supported by a vote of at least two-thirds of the members of the

National Assembly. The procedure in section 17DA(5) for the

suspension of the Head of the DPCI is triggered by the commencement

of the proceedings before the Committee of the National Assembly.

So, the section 17DA(5) suspension is parliamentary initiated. That is

the marked difference between the procedure in the repealed section

17DA(2) and the section 17DA(5)."

[24] The Minister then goes on to submit that, despite the striking down and deletion of

17DA(2), he nevertheless retains the right of suspension and removal of the Head.

He does so in the following terms:

"34. In striking down section 17DA(2) the Constitutional Court did not

explicitly or implicitly say that as the Minister I cannot suspend the

Head of the DPCI other than in terms of section 17DA(5). To the
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contrary, the Constitutional Court affirmed my power to suspend and

my power to execute an oversight role over the Head of the DPCL

If the judgment of the Constitutional Court were to be read to imply

that I cannot suspend the Head of the DPCI other than in terms of

section 17DA(5) then this would invariably mean that my oversight

role over the Head of the DPCI has been abrogated."

[25] The Minister then goes on to advance the following interesting and, at first blush,

attractive, argument:

"This would mean that I would play a meaningless oversight role to hold the

Head of the DPCI accountable to the legislation applicable to him, but I cannot

initiate an investigation upon receiving information pointing to serious

allegations of misconduct against him, and I cannot initiate an inquiry to

ascertain the veracity of such allegations nor to institute a disciplinary inquiry.

This would mean that I can only fold my arms and be at the mercy of the

parliamentary Committee should it decide to start the proceedings for the

removal of the Head of the DPCL It is also not clear how the parliamentary

Committee would initiate the proceedings for the removal of tbe Head of the

®|p DPCI without an investigation relating to the alleged conduct"

[26] The Minister then goes on to advance what he considers to be the correct

interpretation of the judgment in the context of the Minister's powers to suspend the

Head:

"36. On a proper reading of the Constitutional Court judgment, it struck

down section 17DA(2) on two grounds: first that the subsection lacks

K*]^'f^-^5^5=^JS?e?^#^aWSnf!C»?Jsf^

RJM-0318



m
25

clarity meaning that it is convoluted; second, that the words 'as the

Minister deems fit! gives the Minister the discretion to suspend the

Head of the DPCI without pay which invariably compromises the job

security of the Head of the DPCI and insulation from political and

executive interference. I fully agree with the Constitutional Court's

ratio decldendi on this issue. The Head of the DPCI and the DPCI

must be protected from executive and political interference. He or she

must be independent and perfbnn his/her duties without fear, favour or

~ prejudice.

37, However, in finding that section 17DA(2) is inconsistent with the

provisions of job security, independence and that it lacks clarity, the

Court, however, made it dear that that does not mean that I do not have

the power to suspend the Head of the DPCI in the context envisaged in

section 17DA(2) save for the offending provisions of the subsection

which I have already dealt with above."

[27] In support of his argument, the Minister relies on what was said in paragraph [85] of

the 2014 judgment

"[85] But for 'as the Minister deems fit' and fee possibility of a suspension.

without pay and benefits provided for in subsection fflfc). I can find no

reason to attack the bases on which this subsection empowers the

Minister to suspend the National Head. These are specific, objectively

verifiable and acceptable grounds for suspension and removal.

Suspension without pay defies the exceedingly important presumption

of innocence until proven guilty or the audi alterant partem rule and
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unfairly undermines the National Head's ability to challenge the

validity of the suspension by withholding the salary and benefits. It

irrefutably presumes wrongdoing. An inquiry may then become a

dishonest process of going through the motions. Presumably, the

Minister's mî rf would already have been made up that the National

Head is guilty of what she is accused of. Personal and familial

suffering that could be caused by the exercise of that Draconian power

also cry out against its retention. It is the employer's duty to expedite

the inquiry to avoid lengthy suspensions on pay."

(I emphasised the first portion of this paragraph in the judgment because it is

also emphasised by the Minister, if I understand him correctly, as the main

thrust of his argument as to how to interpret the judgment)

[28] What the Minister fails to do, is to also scrutinise the paragraphs in the 2014 judgment

following upon paragraph [85]:

"[86] The only real threat to job security is the Minister's power to remove

the National Head from office in terms of section 17DA(1) and (2).

These provisions are not clearly set out and therefore do not provide

even a modicum of clarity. The removal process is initiated through

the appointment of a judge by the Minister to head an inquiry into

whether the National Head should be removed from office on any of

the grounds listed in section I7DA(2)(a). Based on the

recommendation of that judge, the Minister may remove the Head.

Thereafter the fact of the removal, the reason therefor and the
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representations of the National Head, if any, are to be conveyed to

Parliament within fourteen days of the removal.

[87] Unlike section 12(6) of the NPA Act that empowers Parliament to

reverse the removal of the NDPP or Deputy NDPP by the President,

section 17DA(2)(b) does not say what it is that PaiHament is required

to do upon receipt of the information relating to the Minister's removal

of the National Head. There is no provision made for Parliament's

interference with that decision. This begs the question, what purpose

does it then serve to inform Parliament? A proper reading of

subsection (2) indicates that the Minister's removal of the National

Head is, .subject to whatever Court processes that may ensue, final

Parliament has no meaningful role to play but merely to note the

decision. One would have thought that the requirements that

Parliament be informed of the removal, be furnished with reasons for

the removal and the representations by the Nations! Head within

fourteen days of removal, where intended to facilitate speedy

intervention by Parliament before more, possibly unjustified, damage is

done to the life of the National Head or the functionality of the DPCL

That intervention would ordinarily entail an assessment of the propriety

of the finding of wrongdoing and the punishment meted out to the

National Head, if correctly found guilty of wrongdoing.

[88] But, not only is the section silent on what Parliament is supposed to do,

it is also silent on how it is to do whatever is supposed to be done, if

any, and on the time frames within which any action is to be taken.

It is similar to section 17CA(3) which requires the Minister to inform
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Parliament of the appointment of the National Head within fourteen

days of the appointment, but does not say what, if any, Parliament is

supposed to do with that information. Evidently it is, as in this

instance, merely for noting. All these are additional pointers to the lack

of clarity that pervades the SAPS Act as amended. Parliament's power

to intervene, as in the case in terms of section 12(6) of the NPA Act,

cannot be read into this section without the Court usurping the

legislative role of Parliament There is a yawning chasm between the

subsection (2) procedure and the role of Parliament set out in

subsections (3) to (6).

[89] This subsection (2) removal power is inimical to job security.

It enables the Minister to exercise almost untrammelled power to axe

the National Head of the anti-corruption entity. The need for job

security was articulated in Glenister IT in these terms:

'At the very least the lack of specially entrenched employment

security is not calculated to instil confidence in the members of

the DPCI that they can carry out their investigations vigorously

and fearlessly. In our view, adequate independence requires

special measures entrenching their employment security to

enable them to carry out their duties vigorously.1

(My note: this is a reference to Glenkter v President of the

Republic of South Africa and others 2011 3 SA 347 (CC) at

paragraph [222].)

[90]- Subsections (3) to (6) provide for those special measures that

entrench the employment security of the National Head. They deal
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with the suspension of the National Head by the Minister, flowing from

a possible removal process initiated by a Committee of the National

Assembly. Although the Minister still has the power to suspend, no

provision is made for suspension without salary, allowances and

privileges. A recommendation by a Committee of the National

Assembly for the removal of the National Head would have to enjoy

the support of at least two-thirds of the members of the National

Assembly to be implemented. The removal would then be carried out

by the Minister.

[91] This suspension by the Minister and removal mrough a Parliamentary

process guarantees job security and accords with the notion of

sufficient independence for the anti-corruption entity the State creates.

Thai portion of section 17DA(n that refers to subsection (2) and

subsection (2) itself are, however, inconsistent with the conftrnrtfan^

obligation to establish an adequately independent corruption-busting

agency. They must thus be set aside. The balance of section 17DA

passes constitutional muster and would thus continue to guide the

suspension and removal process of the National Head." (Emphasis

added.)

[29] The Minister, in his argument, has placed a particular emphasis on the last sentence of

paragraph [91] which stipulates: "The balance of section 17DA passes constitutional

muster and would thus continue to guide the suspension and removal process of the

National Head/1 The Minister argues that the use of these words "is quite telling" and

then submits:
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"The choice of the words in these lines is consistent with what the Court had

already found in paragraph [85] that my power to suspend the Head of the

DPCI do not get abrogated by the deletion of section 17DA(2)."

The Minister appears to argue that these remaining provisions of section 17DA

(including (3), (4) and (5) dealing with suspension and/or removal through the

parliamentary process) can be used by the Minister for "guidance11 when he exercises

Ms still existing powers of suspension in a manner other than in terms of section

17DA(5).

Astonishingly, the Minister then says the following about the "guidance" so available

to him:

"The guidance I received from the remaining provisions of section 17DA is

that a suspension must be with pay and the removal if it were to be considered

must be done through a parliamentary process." (Emphasia added.)

It seems to me that the Minister concedes that the "guidance" is linked to the

suspension or removal through a parliamentary process. This concession, if it is one,

flics in the face of the Minister's argument that "... the Court however made it clear

that that does not mean that I do not have the power to suspend the Head of the DPCI

in the context envisaged in section 17DA(2)...n

[30] I can find no support whatsoever for the Minister's submissions and for the

interpretation which he-seeks to attach to the 2014 judgment
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1. In paragraph [91] of the 2014 judgment, it is stated unequivocally that the

reference to subsection (2) in 17DA(1) as well as subsection (2) itself are

inconsistent with the constitutional obligation to establish an adequately

independent corruption-busting agency and must be set aside. This was dons

with effect firom the date of the order, on 27 November 2014.

2. This means that section 17DA(1) now provides, in peremptory terms, that the

National Head of the Directorate shall not be suspended or removed from

office except in accordance with the provisions of subsections (3) and (4).

There is no room whatsoever for the Minister's argument that he can,

somehow, still suspend the Head "in the context envisaged in section

17DA(2)H.

3. It follows that the "contemplated provisional suspension11 of Dramat, of

9/10 December 2014, which was expressly based on the provisions of section

17DA(2), long after this subsection was deleted by the Constitutional Court,

was unlawful as it flew in the face of the 2014 judgment and section 17DA(1),

and therefore void ab Mtio ("van die aanvang af nietig" - Hiemstra and Gonin

Trilingual Legal Dictionary 2nd ed page 144).

4. It follows that the suspension of Dramat by the notice of suspension of

23 December 2014, which incorporates, by reference, the contemplated

provisional suspension, and which declares the provisions of section 17DA(3)

and (4) to be "not applicable" and which, like the "contemplated-provisional

suspension" was written well after the deletion of the offending provisions on

27 November 2014, is also unlawful and void ab initio as it flies in the face of

the 2014 judgment and the provisions of section 17DA(1).
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In Pikoll v President of Republic of South Africa and others 2010 1 SA 400

(GNP) at 4Q8C-E the following is said:

"The purported exercise of public power that is not authorised by law is

invalid from the outset A declaration that executive action is invalid

Is merely descriptive of a pre-existing state of affairs'. In the interest

of an orderly society, however, such action is treated as if it were valid

until it is declared invalid. The Court that finds executive action not

authorised by law, must declare it invalid."

See also sections l(c) and 2 of the Constitution of the Republic of South

Africa, 1996.

Cora Hooter Administrative Law in South Africa 2ni edp545-546.

Fose v Minister of Safety & Security 1997 3 SA 786 (CC) where the learned

Judge, still dealing with the interim Constitution 200 of 1993, says the

following at 834F:

"Section 4(1) makes unconstitutional conduct a nullity, even before

Courts have pronounced it so."

At 8341, the learned Judge points out that it is not the declaration itself (that

administrative or executive conduct is unconstitutional) that renders the

conduct unconstitutional. The declaration is merely descriptive of a

pre-existing state of affairs.

Cora Hoexter, op cit-t also referredto by the learned Judge in Pikoll, puts it as

follows on p545-546 where she deals with remedies in proceedings for judicial
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review (more with regard to the Promotion of Administrative Justice Act no 3

of 2000, or "PAJA", but I am of the view mat the same remarks apply to other

executive action not necessarily included in the definition of "administrative

action" in PAJA. Indeed, in Pikoli, the court was confronted with executive

action not included in the definition of administrative action, and involving the

removal from office by the President of the National Director of Public

Prosecutions):

"An administrative action or decision, no matter bow blatantly illegal it

may appear to be, continues to have effect until such time as it is

pronounced invalid by the Court. At that point the decision not only

ceases to have effect but may be treated as if it never existed.

Invalidity thus operates with retrospective effect, both at common law

and under the Constitution, as a consequence of constitutional

supremacy and in accordance with the doctrine of objective invalidity.

In administrative law 'setting aside1 is a logical consequence of

declaring the decision to be invalid, and is simply a way of saying that

the decision no longer stands, or that it is void. It is one of the

remedies provided for in section 8 of the PAJA."

(The learned author here refers to section 8(l)(c) of PAJA.) At 547, the

learned author also states: "An invalid act, being a nullity, cannot be ratified,

Validated1 or amended." I do not refer to all the authorities listed in the

footnotes.
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Mr Mokhari, in his diligent address, and on the subject of the unlawful act

being treated as valid until It is declared unvalid, also referred me to the well-

known case of Oudehraal Estates (Pty) Ltd v City of Cope Town and others

2004 6 SA 222 (SCA) where the following is said at 242B-C: <

"The proper functioning of a modem State would be considerably

compromised if all administrative acts could be given effect to or

ignored depending upon the view the subject takes of the validity of the

act in question. No doubt it is for this reason mat our law has always

recognised that even an unlawful administrative act is capable of

producing legally valid consequences for so long as the unlawful act is

not set aside."

It is clear, as I pointed out, that this principle is recognised both in Pikoli, and

by Cora Hoexter. However, where the declaration of invalidity operates whh

retrospective effect, and has the effect of the unlawful act being treated as if it

never existed, it would seem to me that all actions taken by the Minister

following the unlawful suspension will be tainted and of no consequence if

I were to declare the suspension to be unlawful and invalid.

[31] As to the reference by Cora Hoexter to PAJA, Mr Mokhari also reminded me of the

provisions of section 8 of that Act If I understood him correctly, he argued that from

the wording of paragraph 5.1 of the founding affidavit ("to review and set aside the

decisions of the Minister..."), it is plain that this is an application for review in terms

of PAJA, so that the remedy sought fells under section 8(c) of that Act which reads as

follows:
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It seems to me that one of the leading cases on the subject is Fedswe Life Assurance

Ltd and others v Greater Johannesburg Transitional Metropolitan Council and others

1999 1 SA 374 (CC) where the following is said at 400D-F:

"It seems central to the conception of our constitutional order that the

Legislature and Executive in every sphere are constrained by the principle that

they may exercise no power and perform no function beyond that conferred

upon them by law. At least in this sense, then, the principle of legality is

implied within the terms of the interim Constitution. Whether the principle of

the rule of tew has greater content than the principle of legality is not necessary

for us to decide here. We need merely bold that fundamental to the interim

Constitution is a principle of legality."

In this case, I have found, that the Minister purported to exercise a power and perform

a function beyond that conferred upon him by law, following the order in the 2014

judgment

Cora Hoexter distinguishes between the application of the principle of legality and the

PAJA route. At 122 she says:

"But legality also has a wider meaning that goes beyond administrative action,

and this is probably the more common usage of the term today. Here it refers

to a broad constitutional principle of legality that governs the use of all public

power rather than the narrower realm of administrative action. This principle

of legality (or 'legality and rationality1) is an aspect of the rule of law, a

• concept implicit in the interim Constitution and the founding value of our

constitutional order in terms of section l(c) of the 1996 Constitution. The

\(P

RJM-0329



37

fundamental idea it expresses is that 'the exercise of public power is only

legitimate where lawful'."

For these reasons, I am of the view that it is appropriate to attack the actions of the

Minister on the strength of the principle of legality, rather than in terms of PAJA.

It should also be borne in mind that the executive powers or functions of the National

Executive, or some of them referred to in the definition of "administrative action11 in

PAJA, are excluded from the operation of that Act One of the actions excluded from

the PAJA definition is contained in the provisions of section 92(3) of the Constitution

which reads:

"Members of the Cabinet must—

(a) act in accordance with the Constitution..."

[32] I turn to the position of the third respondent

The position of the third respondent Mafor-General Beming Ntlemeza ("the third

respondent"!

[33] In the founding affidavit, the applicant alleges that an Acting National Head (here

purportedly the third respondent) cannot be appointed if Dramat was not lawfully

suspended. The applicant argues that in the circumstances the appointment decision

of the third respondent must suffer the same fate as the suspension decision of Dramat

[34] This allegation is not dealt with in the opposing affidavit The Minister only offers a

blanket denial of everything in the founding papers inconsistent with his version in the

opposing affidavit.

P
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[35] I have pointed out that section 17C of the SAPS Act provides for the establishment of

the DPCI and provides that the Directorate will, inter alia, consist of a Deputy

National Head at national level.

[36] The procedure involving the appointment of the Deputy National Head as Acting

National Head is govemed by the provisions of section 17CA(12). This subsection

reads as follows:

"(12) (a) Whenever the National Head of the Directorate is

absent or unable to perform his or her functions, the

Minister shall appoint the Deputy National Head of the

Directorate as the Acting National Head of the

Directorate.

(b) Whenever the office of the National Head of the

Directorate is vacant or the National Head of the

Directorate is for any reason unable to take up the

appointment contemplated in subsection (1), the

Minister shall appoint the Deputy National Head of the

Directorate as the Acting National Head of the

Directorate.

(c) If both the National Head of the Directorate and the

Deputy National Head of the Directorate are absent the

Minister shall appoint a suitably qualified and

experienced person as the Acting National Head of.the

Directorate.

ps
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(d) Whenever the Deputy National Head of the Directorate

is absent or unable to perform his or her functions, the

National Head of the Directorate shall appoint a suitably

qualified and experienced person as the Acting Deputy

National Head of the Directorate.

(e) Whenever the office of the Deputy National Head of the

Directorate is vacant the Head of the Directorate shall

appoint a suitably qualified person as the Acting Deputy

National Head of the Directorate.11

[37] In the Minister's heads of argument, it is stated that the Minister appointed the third

respondent as Acting National Head in terms of subsection (12)(c). It is stated that the

Minister could not appoint the Deputy National Head of the DPCI because the DPCI

does not have a Deputy National Head currently. Under these circumstances, it is

questionable whether the Minister complied with the provisions. Subsection (12)(e)

provides that if the office of the Deputy National Head is vacant (like here) the Head

of the Directorate ahull appoint a suitably qualified person aa the Acting Deputy

National Head, and not the Minister. It is also questionable whether subsection

(12)(c) was applicable because that foreshadows a situation where both the National

Head and the Deputy National Head "are absent". It may be arguable that such a state

of affairs does not apply to the present circumstances. Nevertheless, I make no formal

pronouncement on this, as the issue was not pressed before me.
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[38] In prayer 3 of the notice of motion, the applicant seeks declaratory relief to the effect

that the appointment of the third respondent by the Minister as Acting National Head

of the DPCI is unlawful and also for the setting aside of that appointment decision.

[39] It was argued on behalf of the Minister that the relief sought in prayer 3 would not

necessarily follow even if prayer 2 was granted. The relief sought in prayer 2 is a

declaration that the decision of the Minister to suspend Dramat as the National Head is

unlawful and the setting aside of that suspension decision is also sought

It was argued on behalf of the Minister mat the granting of prayer 3, following upon

the granting of prayer 2, will only be a foregone conclusion if further relief is granted

to the applicant to the effect that Dramat should be reinstated in his position,

something not expressly requested in the notice of motion.

In this regard, I was referred by Mr Mokhari to the case of Transnet Ltd and others v

Chirwa 2007 2 SA 198 (SCA) where it is stated that the process by which the

employee was dismissed was tainted through bias, and was correctly set aside in terms

of section 6(2)(a)(iii) of PAJA. It was held that where the learned Judge a quo, having

set aside the dismissal by the employer, also granted retrospective reinstatement, he

was wrong in taking the latter step. It was held that in administrative law the subject

is usually entitled only to have the decision at issue set aside and the matter remitted

for a fresh decision. It is on this basis, if I understood the argument correctly, that it

was argued that reinstatement of Dramat will not follow, even upon granting of lhe

relief in prayer 2 namely a declarator to the effect that the suspension was invalid and

unlawful. It was further argued that, even upon the granting of prayer 2, and the
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setting aside of the suspension of Dramat as unlawful, the Minister is still obliged "in

the absence of the reinstatement of Dramat11 to ensure that the DPCI has a National

Head, which the Minister did by appointing the third respondent in compliance with

section 17CA(12)(c).

In his replying address, Mr Uhterhalter confirmed that reinstatement of Dramat was

not specifically sought and need not be granted in those terms. He argued, correctly,

that this wa3 not a PAJA application, as I have already pointed out so that the dicta in

Chinva and, for that matter, the provisions of the Labour Relations Act are not

applicable. This is not a case of Dramat approaching the court as an aggrievedo
employee. The applicant is not acting on behalf of Dramat but as a non-governmental

organisation with the objective, inter alia, to defend the values that underpin our

liberal constitutional democracy and to promote respect for human rights. He pointed

out that the applicant approaches the court, firstly, in its own interest It is an

organisation that is primarily concerned with the principles of democracy and

constitutionalism, as well as the rule of law. These are all implicated by the unlawful

decisions of the Minister to suspend Dramat and to appoint the third respondent.

It was argued that, in addition to his unlawful actions, the Minister has failed in his

constitutional duty to protect the independence of the DPCI and uphold the rule of law

in South Africa. It was argued, secondly, that the applicant also approaches the court

in the public interest. All South Africans have an interest in the rule of law, the

requirements for a properly functioning constitutional democracy and, in particular,

that urgent steps be taken to root out corruption. Counsel confirmed, correctly in my

view, that this is a challenge based on the principle of legality, and not a PAJA

application.
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[40] I return briefly to the argument raised in the founding papers (not specifically

challenged in the opposing affidavit) that the third respondent cannot be appointed if

Drarhat was riot lawfully suspended and that the appointment decision of the third

respondent must sutler the same fate as the suspension decision of Dramat

In Seale v Van RoayenNO and others. Provincial Government, North West Province v

Van Rooyen NO and others 2008 4 S A 43 (SCA) the following is said at 50C-D:

"I think it is clear from Oudekraal, and it must in my view follow, that if the

first act is set aside, a second act that depends for its validity on the first act

must be invalid as the legal foundation for its performance was non-existent"

In commenting on this decision, Cora Hbextert at 549-550, says, after quoting the

relevant passage from Seale:

"In other words, as Oudekraal itself makes clear, the factual existence of an act

is capable of supporting subsequent acts only as long as the first act is not set

aside. In this instance a decision to grant a servitude had indeed been set aside,

and the subsequent registration of the servitude was therefore of no force and

effect"

[41] In the circumstances, I have concluded that the position is as follows, and I find

accordingly:

1. the purported suspension of Dramat was not authorised by law,

unconstitutional and invalid from the outset - Plfcoli at 408C-D;
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2. the appointment of the third respondent as Acting National Head depends for

its validity on the suspension of Dramat and is, consequently, invalid as the

legal foundation for such an appointment was non-existent- Scale at 50C-D;

3. where the suspension of Dramat was invalid and a nullity from the outset, he

. was, in law, never suspended, so that there is no basis for ordering his

reinstatement;

4. where the appointment of the third respondent as Acting National Head

depended for its validity on the suspension of Dramat, which was invalid and a

nullity, the appointment of the third respondent is also invalid as the legal

foundation therefor was non-existent. Such appointment, therefore, also fells

to be declared invalid, and, inasmuch as it may be necessary, set aside.

Other legislation and provisions relied upon bv the Minister in support of his decision to

suspend Dramat

[42] In the face of the striking down and deletion by the Constitutional Court of section

17DA(2) of the SAPS Act, which the Minister argues, as I have illustrated, did not

deprive him of his powers to suspend and remove Dramat, the Minister also, in the

purported suspension notice of 23 December 2014, suggested that he is empowered to

suspend Dramat by the provisions of the Public Service Act, Proclamation no 103 of

1994, and the so-called SMS Handbook, and more particularly chapter 7 thereof.

[43] In section 1 of the Public Service Act ("the PSA") "member of the services" is defined

as meaning a member of-

"(a) ...
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(b) the South African Police Service appointed, or deemed to have been

appointed, in terms of the South African Police Service Act, 1995 (Act

68 of 1995); or

(o) ..."

Section 2(2) of the PSA provides:

"(2) Where members of the services, educators or members of the

Intelligence Services are not excluded from the provisions of this Act,

those provisions shall, subject to subsection (2A), apply only in so far

as they are not contrary to roe laws governing their employment11

©
(Emphasis added.)

The provisions in subsection (2A) are not applicable for present purposes.

[44] As already pointed out, chapter 6A of the SAPS Act (containing sections 17A to 17L)

deals with the DPCI, which is also established in terms of section 17C(1). It also, in

section 17CA contains detailed provisions relating to the appointment, remuneration

and conditions of service of those comprising the DPCL I have quoted, at some

length, from some of the provisions of the SAPS Act. In short, the provisions of the

SAPS Act fully govern the employment of members of the DPCL This includes

17DA dealing with the removal from office of tho National Head of the Directorate.

Consequently, any conditions or provisions in the PSA, not ia harmony with what is

enacted in the SAPS Act, will not apply to Dramat The argument of the Minister, in

this regard, can therefore not be upheld.
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[45] It was pointed out by counsel for the applicant, correctly in my view, that the Senior

Management Service Handbook, published in 2003 ("SA45 Handbook*) is delegated

legislation under the PSA and would therefore also not be applicable to the suspension

and/or removal of the Head of the DPCI as this is governed, as pointed out, by section

17DAofthe SAPS Act

[46] In any event, if one has regard to chapter 7 of the SMS Handbook, on which the

Minister relies, the provisions of paragraph 2.3 thereof under the heading "Scope of

application" read as follows:

"(1) This Code and Procedure applies to the employer and all members.

It does not, however, apply to the employer and members covered by a:

disciplinary Code and Procedure -

(a) ...

(b) contained in legislation ox regulations.11

The disciplinary procedure in the present case, specifically the suspension and/or

removal of the National Head of the DPCI, is covered by the SASP Act so that chapter

7 of the SMS Handbook dots not apply to Dramat

It was also argued on behalf of the applicant that the SMS Handbookmerely confirms

that which the SAPS Act makes abundantly clear. Section 17DA(1) of the SAPS Act

unambiguously provides, as already mentioned, that the Head of the DPCI shall not be

suspended or removed from office except in accordance with the provisions of

subjection (3) and f4V Peremptory language in a statute must, in the absence of

strong indications to the contrary, be interpreted as compulsory and not merely
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directory. Not only are there no such contrary indications, but all the indications are

that it should be interpreted to exclude any other mechanisms for suspension.

It follows that the Minister's attempted reliance on any other legislation to justify his

actions is misplaced.

Other arguments offered on behalf of the Minister

[47] I have dealt with most of the arguments presented on behalf of the Minister,

[48] An argument advanced on behalf of the Minister, which I have not yet mentioned, was

raised for the first time during the proceedings before me. It has to do with a

compromise or transaction

In short, it has to do with Dramafs letter to the Minister of 24 December 2014,

extracts of which I have quoted. The argument seems to be based on Dramafs

utterance that he is willing to submit a request to vacate his office by applying for

approval of early retirement but subject to the precondition that the unlawful

precautionary suspension be uplifted without Dramat having to approach the court to

do so.

[49] The argument, if I understood it correctly, appears to be that these utterances by

Dramat constitute a compromise or an agreement not to litigate so that the applicant is

debarred from proceeding with this application.

[50] I was referred to the case of Gollach and Gomperts (1967) (Pty) Ltd v Universal Mis

and Produce Co (Pty) Ltd and others 1978 1 SA 914 (A). In the judgment it was
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stated, at 921B-C that a transactio is an agreement between litigants for the settlement

of a matter in dispute and the purpose thereof is not only to put an end to existing

litigation but also to prevent or avoid litigation.

Inasmuch as such a transactio may have been binding on the applicant, which it

clearly is not, there is no evidence whatsoever of such an agreement having been

entered into between the Minister and Dramnr. Indeed, in his opposing affidavit, dated

14 January 2015, the Minister says that he is in the process of arranging a meeting

withDramat

[51] In any event, as Mr Unterhalter correctly argued, no agreement between Drama! and

the Minister, if there were to be one, can act as a bar to the applicant proceeding with

the present application. The applicant, as stated, litigates in its own interest and in the

public interest in an effort to uphold the principles of democracy and

constitusionalism, as well as the rule of law. The application is aimed at attacking the

constitutionality and validity of the Minister's actions.

[52] In the circumstances, I see no merit in the Minister's argument based on the alleged

compromise or transactio.

The applicant's locus stoufl/standing to launch this application

[53] In the opposing affidavit, the Minister argues that this relief is sought by the applicant

"on behalf of the second respondent" in circumstances where the second respondent

has not authorised the applicant to bring the application on his behalf neither has he

filed an affidavit supporting the application. It is argued that the applicant has no right
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in law to bring an application on behalf of the second respondent for his reinstatement

or the upliftment of his suspension when there is no evidence in the founding papers to

the effect that the second respondent seeks to challenge the suspension in court It is

argued that the applicant seeks to be the guardian of the second respondent when the

hitter has the ability and capacity to act on his own behalf and to bring an application

himself, if he so wishes.

[54] The applicant's assertion that it brings the application in the public interest is, so the

Minister submits, a red herring because the applicant cannot act hi the public interest

when the aggrieved party is present and available to act on his own. It is argued that

the applicant cannot rely on the provisions of section 38 of the Constitution to

establish the necessary locus standl to launch this application. The applicant is

required, so the argument goes, to demonstrate in the founding papers that Dramat is

unable to act on his own and for that reason it was in the public interest that the

applicant should so act Consequently, the applicant does not have the necessary legal

standing to bring this application.

[55] In response to this argument, it was pointed out on behalf of the applicant that the

latter does not contend that it seeks relief "on behalf of the second respondent11. This

is not a requirement under the law on own-interest standing. Nor is it a requirement

that the applicant must demonstrate that Dramat "supports the application". It ia

irrelevant whether Dramat is "present and available to act on his own". This feet is

irrelevant to the objective legal question as to whether or not the Minister acted in

accordance with the law in his attempts to remove Dramat from office.

S
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[56] Counsel for the applicant pointed out that their client relies on own-interest and public

interest standing, inter alia as provided for in sections 38(a) and (d) of the

Constitution.

Section 38 reads as follows:

"38. Enforcement of rights. - Anyone listed in this section has the right to

approach a competent court, alleging that a right in the Bill of Rights

has been infringed or threatened, and the court may grant appropriate

relief, including a declaration of rights. The persons who may

approach a court are -

(a) anyone acting in their own interest:

(b) anyone acting on behalf of another person who cannot act in

their own name;

(c) anyone acting as a member of, or in the interest of, a group or

class of persons;

(d) anyone acting in the public interest, and

(e) an association acting in the interest of its members."

(Emphasis added.)

[57] I was reminded by counsel for the applicant that their client brings this application,

firstly, in its own interest It was submitted that it is trite that our law accords

generous rules for standing which permit applicants to seek relief either on their own

behalf or on behalf of others. It is also trite, so it was submitted, that constitutional

standing is broader than traditional common law standing. See Giant Concerts CC v

Renaldo Investments (Ply) Ltdandothers 2013(3) BCLR 251 (CC).
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It was further argued that even if the applicant's own interest standing is questionable

(which the applicant denies) this may not prohibit a court from hearing the matter, if

the interests of justice so demand. CAMERON J said in Giant Concerts,

"There may be cases where the interests of justice or the public interest might

compel a court to scrutinise action even if the applicant's standing is

questionable. When public interest cries out for relief, an applicant should not

fail merely for acting in his or her own interest"

[58] Counsel submitted that the applicant has sufficiently demonstrated that as an

organisation which is primarily concerned with the principles of democracy and

constitutionalism, as well as the rule of law, its rights and interests are affected by the

unlawful decisions of the Minister to suspend Dramat and to appoint the third

respondent. This is a matter of such grave importance that it is undoubtedly in the

interest of justice for the applicant to invoke section 38(a) of the Constitution. This is

particularly so in the context of the applicants involvement in ensuring that the DPCI

is properly insulated from political interference and safeguarding the DFCFs

independence, through its interventions as an amicus cwiae in Glenisterll and as an

applicant in the 2014 judgment In neither of those cases the locus standi of the

applicant was attacked. It is difficult to see how an objection to the locus standi can

be upheld in this particular matter under these circumstances. After all, the present

matter flows from the 2014 judgment for reasons which have already been explained.

[59] As to public interest standing, which also involves the 2014 judgment, section 3 8(d) of

the Constitution allows a party to bring constitutional challenges "in the public
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interest"., It has been held repeatedly that the court should adopt a "generous" or

"broad" approach to standing in these matters. CAMERON J held in Beukes v

Krugersdorp Transitional Local Council 1996 3 SA 467 (W) at 474 that such a

generous approach is not limited to the Constitutional Court, but should be adopted by

"all courts that are called upon to adjudicate constitutional claims" and the generous

nature of the test applies both in respect of who qualifies as having standing and how

that standing may be evidenced.

[60] It was also argued that the conduct or views of Dramat do not in any way affect the

public interest in upholding the rule of law and dealing with blatantly unlawful acts by

the National Executive in respect of a key public institution. In any event, so it was

further argued, it is clear from Dramat's letter of 24 December 2014 mat the offer

(oftaking early retirement) was made under duress and because Dramat is

disillusioned with the Minister's inability to act lawfully and with attempts to subvert

his office and authority.

[61] In all the circumstances, I am satisfied that the applicant has made out a proper case

for legal standing and that the attack on the applicant's standing is ill-founded. I add,

for the sake of clarity, that I was specifically informed by counsel for the Minister

during the proceedings that the issue of standing was not raised as a point in limlne for

immediate decision but that it had to be decided as part of the main judgment

Conclusions

[62]. I have already set out my conclusions, particularly when dealing with the position of

the third respondent and other subjects.
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[63] For the reasons mentioned, and because of my finding of unlawful conduct and

unconstitutional conduct on the part of the Minister, I am satisfied that a proper case

was made out for the relief sought

Costs

[64] The costs should follow the result in the normal manner, Hie costs should also

include the costs of two counsel.

[65] Counsel on both sides were in agreement before me that the costs flowing from the

proceedings of 15 January 2015 should be costs in the application.

The order

[66] I make the following order

1. It is declared that the decision of the first respondent (the Minister of Police) of

23 December 2014 to suspend Lieutenant General Anwa Dramat, the National

Head of the Directorate for Priority Crime Investigation ("the DPCT) is

unlawful and invalid and the decision is set aside.

2. It is declared that the decision of the Minister to appoint Major-General

Berning Ntlemeza as Acting National Head of the DPCI is unlawful and

invalid and the decision is set aside.

3. It is declared that the Minister is not empowered to suspend the National Head

of the DPCI other than in accordance with sections 17DA(3) and (4), read with

section 17DA(5), of the South African Police Service Act, 1995.
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4. The Minister is ordered to pay the costs of the applicant, which will include the

costs of the proceedings of 15 January 2015 and the costs of two counsel.

WRCPRINSLOO
JUDGE OF THE GAUTBNG DIVISION. PRETORIA

IO54/20I5

HEARD ON: 15 & 19 JANUARY 2015
FOR THE APPLICANT: D UNTERHALTER SC ASSISTED BYM DU PLESSIS
INSTRUCTED BY: WEBBER WENTZEL
FOR THE 1 ST RESPONDENT: W MOKHARI SC ASSISTED BY Ms T SEBOKO
INSTRUCTED BY: HOGAN LOVELLS (SOUTH AFRICA) INC AS ROUTLEDGE
MODISEINC
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 1054/2015

In the application for leave to appeal between:

THE MINISTER OF POLICE

MAJOR-GENERAL BERNING NTLEMEZA

and

THE HELEN SUZMAN FOUNDATION

LIEUTENANT GENERAL ANWA DRAMAT

1ST Applicant

2 N D Applicant

1ST1 & r Respondent
(Applicant in the Court a quo)

2 N D Respondent
( 2 N D Respondent In the Court a quo)

NOTICE OF APPLICATION FOR LEAVE TO APPEAL

KINDLY TAKE NOTICE THAT the applicants in the application for leave to appeal

lodge an application for leave to appeal against the whole of the judgment and

orders made by Honourable Justice Prinsloo J on 23 January 2015 a copy of which

is annexed marked "A".

1. The Honourable Justice Prinsloo ("the Court a quo") has made the following

orders on pages 52 and 53 of the judgment:

"66. / make the following order:

1. It Is declared that the decision of the first respondent ("The Minster of
Police") of 23 December 2014 to suspend Lieutenant General Anwa
Dramat, the National Head of the Directorate for Priority Crime

w
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Investigation Cthe DPCI") Is unlawful and Invalid and the decision Is set
aside.

2. It Is declared that the decision of the Minister to appoint Major-General
Bernlng Ntlemeza as Acting National Head of the DPCI Is unlawful and
invalid.

3. It Is declared that the Minister Is not empowered to suspend the National
Head of the DPCI other than In accordance with section 17DA(3) and (4),
read with section 17DA(5), of the South African Police Service Act, 1995.

4. The Minister Is ordered to pay the costs of the applicant, which will Include
the costs of the proceedings of 15 January 2015 and the costs of two
counsel.'

2. The two principal Issues for determination by the Court a quo were:

2.1 whether the applicant had locus standi to launch the application for

review and the setting aside of the decision of the first respondent ("the

Minister");

2.2 whether the Minister had the power to suspend the second respondent

('Lieutenant General Dramat").

GROUNDS OF APPEAL

3. The finding of fact and/or ruling of law appealed against and the grounds upon

which the appeal Is founded are set out below.

4. In finding that the first respondent ("applicant in the Court a quo") had locus

standl to bring the application the effect of which was to reinstate Dramat, the

Court a quo erred in law.
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4.1 Dratnat did not bring an application before this Honourable Court or

any other Court for an order setting aside the decision of the Minister to

place him on precautionary suspension.

4.2 Dramat was cited as the second respondent In the application by the

first respondent and simply filed a notice to abide.

4.3 Dramat did not file an affidavit in support of the application.

5. The first respondent has not made out a case that in law it is entitled to act In

its own interest and in the public interest In respect of a decision taken by an

administrative functionary which directly affects an individual who is capable

of acting on his own.

THE MINISTER'S POWER TO SUSPEND

6. The Court a quo has found that the Minister does not have the power to

suspend the Head of the DPCI except In terms of section 17DA(3) and (4)

read with section 17DA(5) of the South African Police Service Act 1995.

7. The Court a quo found that the deletion of section 17DA(2) from Chapter 6A

of the South African Police Service Act, 1995 has left the Minister with no

power to suspend other than In terms of section 17DA(3) and (4), read with

subsection (5) because the provisions of section 17DA(1) are peremptory.
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8. The Court a quo erred In finding that the Minister has no power to suspend the

Head of the DPCI other than as contemplated in sections 17DA(3) and (4)

read with section 17DA(5) of the South African Police Services Act, 1995.

9. The Court a quo erred In finding that the provisions of section 17DA(1) are

peremptory despite that the Court has found in paragraph 85 of Its judgment

that the Minister's powers to suspend the Head of the DPCI as contemplated

in section 17DA(2) cannot be faltered save for the offending portions of

subsection (2) which gave the Minister untrammelled powers from the words

"as the Minister deems fit" and the possibility of the suspension of the Head of

the DPCI by the Minister without pay.

10. The Court a quo ought to have found that the order of the Constitutional Court

In which It struck down section 17DA(2) and deleted it from the South African

Police Services Act, must be read together with the reasons that the

Constitutional Court gave for making such an order.

11. The Court a quo ought to have found that the order of the Constitutional Court

In striking down section 17DA(2) must be read with the reasons given by the

Constitutional Court In the majority judgment In paragraph 91 when it said that

the remainder of section 17DA will continue to guide suspension of the Head

of the DPCI, which must be read to mean that the provisions of section

17DA(1) must not be read to be peremptory to the extent that the Minister's

power to suspend the Head of the DPCI have been abrogated and that no

suspension of the Head of the DPCI could take place other than as

contemplated in subsection (5) of the South African Police Service Act
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THE SETTING ASIDE OF THE DECISION TO SUSPEND

12. The Court a quo has found that In setting aside the decision to suspend it was

not necessary to make an order of reinstatement of Dramat because the

declaration of the Invalidity of the decision of the Minister Is ab Initlo and it is

as if Dramat had not been suspended.

13. The setting aside of the decision and the declaration of the invalidity of the

decision of an organ of State or an executive does not operate retrospectively

unless the Court stipulates that It operates with retrospective effect

14. In making the order of invalidity, the Court a quo failed to deal with an

appropriate remedy given that:

14.1 Dramat had been on suspension since 23 December 2014;

14.2 An Acting Head of DPCI ("second applicant") has been performing the

functions and duties of the Head of the DPCI since his appointment

immediately after the suspension of Dramat;

14.3 No order was sought by the first respondent that decisions made by

the Acting Head of the DPCI must be declared null and void;

14.4 In law, the decisions made by the Acting DPCI as an administrative

functionary, are valid and lawful unless set aside by the Court;
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14.5 the failure by the Court a quo to pronounce itself on the status of the

decisions that were made by the Acting Head of DPCI since his

appointment on or about 25 December 2014 is a misdirection;

14.6 the Court a quo ought to have pronounced itself on the validity or

otherwise of the decisions made by the Acting Head of DPCI during the

period of suspension of Dramat and before the Court a quo declared

the Minister's decision to suspend Invalid and unlawful.

THE SETTING ASIDE OF THE APPOINTMENT OF MAJOR-GENERAL
NTLEMEZA

15. The Court a quo set aside the appointment of Major-Genera] Ntlemeza as

Acting Head of DPCI on the grounds that once the decision to suspend

Dramat was found to be unlawful ab initio it follows that the decision to appoint

Major-General Ntlemeza is also unlawful.

16. The Court a quo erred in setting aside the appointment of Ntlemeza on this

basis.

17. The Minister is required to appoint an Acting Head of DPCI when the Head of

DPCI is absent or unable to fulfil his functions.

18. Ntlemeza was appointed by the Minister with the Minister exercising his

powers in terms of section 17CA(12) of the South African Police Services Act.

This subsection states that

RJM-0352



•u i
"(12)(a) Whenever the National Head of the Directorate la absent or unable

to perform his or her functions, the Minister shall appoint the Deputy
National Head of the Directorate as the Acting National Head of the
Directorate.

(b) Whenever the office of the National Head of the Directorate is
vacant, or the National Head of the Directorate is for any reason
unable to take up the appointment contemplated in subsection (1),
the Minister shall appoint the Deputy National Head of the
Directorate as the Acting National head of the Directorate."

19. It is common cause that upon the suspension of Dramat, Dramat could not

perform his functions and could not report for duty and his absence or inability

to perform his functions, oblige the Minister In terms of section 17CA(12)(a) to

appoint an Acting Head of DPCI.

20. The effect of section 17CA(12)(a) is that the declaration of the Invalidity of the

suspension of Dramat by the Minister does not necessarily lead to the

declaration of the invalidity of the appointment of the Acting Head of the DPCI.

21 . The Court a quo erred in setting aside the appointment of Ntiemeza as Acting

Head of DPCI.

APPROPRIATE REMEDY

22. The Court a quo erred In falling to deal with the appropriate remedy.

23. In an application for review, in setting aside the decision of an organ of State

or a functionary, the Court is enjoined to make an appropriate remedy.
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24. The Court a quo ought to have found that

24.1 the declaration of the Invalidity of the suspension of Dramat does not

invariably result in his reinstatement The Court did not pronounce itself

an whether in terms of this Court order Dramat is entitled to return to

work;

24.2 the declaration of the Invalidity of the suspension of Dramat does not

operate retrospectively;

24.3 the decisions taken by the Acting Head of DPCI In the absence of

Dramat, are lawful decisions and therefore valid;

24.4 the declaration of the Invalidity of the suspension of Dramat only

operate from the date of the order.

TAKE NOTICE FURTHER THAT the applicants seek leave of this Honourable Court

to appeal against the whole of the judgment and orders of this Honourable Court and

that such leave be granted to the Supreme Court of Appeal ("SCA") on the grounds

that

(a) there are reasonable prospects of success in that the SCA may come to a

different conclusion other than the one arrived at by the Court a quo;

(b) the matter raises important and complex legal Issues which require

clarification by the SCA;
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(c) the effect of the declaration of the invalidity of the decision of a functionary on

decisions made prior to the declaration of the invalidity;

(d) the constitutional Issues that arise from this matter and the interpretation

accorded to these constitutional issues by the Court a quo in its judgment

WHEREFORE may the following order be made:

1. leave to appeal be granted to the SCA;

2. the costs be costs In the appeal.

DATED AT SANDTON ON THIS THE 23R0 DAY OF JANUARY 2015.

Hogan Lovells (South Africa) Incorporated
as Routfedgo Modlse Inc
Attorneys for the Applicants (Leave to Appeal)
22 Fredman Drive
Sandton
Johannesburg, 2196
Ref: I35484/SJ Thema/L SIkhakhane/dn
E-mail: si.thema(3)hoqanlovel|s.com
Tel: (011)775 6386
Fax: 0866881489
do Matabane Inc
Room 317, 3rd Floor
Savelkouls Building
Cnr Paul Kruger & Pretorius Streets
Pretoria
Box 12168, The Tramshed 0126
Tel: 012 326 7076
Fax: 012 321 1491
Ref: Ms Mpepo/R Mudau

•'•s.••' • ' - . t . •• j . K v - . • •••:•>:-.:•••- . . t . . . . * . , . , . . • ; • • - •
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TO:
THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
PRETORIA

O

AND TO:
WEBBER WENTZEL
First Respondent's Attorneys
1OFrlckerRoad
Illovo Boulevard
Johannesburg 2196
Tel: (011) 530 5867
Fax:(011)530 6867
E-mail: Vlad.movshovich@webberwentzel.com
Reft V Movshovich / S McKenzie /
P Dela / D Rafferty / K Eksteen
2329211
c/o Hills Incorporated Attorneys
107 NIcolson Street
Brooklyn Office Park
First Floor, Unit B90 '
Brooklyn
Pretoria 0075
Tel: 0872307314
Ref: A Engelbrecht

Received copy hereof this
the day of JANUARY 2015.

ton First Respondents Attorneys

AND TO:
RHey Incorporated
2nd Respondent's Attorneys
212 Rosmead Avenue
Wynberg
Email: lohn(5)lfriaw.co.za
Fax: 0217971499
Ref.:JFR/MAT11144/wd Service by Email
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MINISTRY" OF POLICE
REPUBLIC OFSOUTH AFRICA

TO : Lt General Anwar Dramat

: National Head of the Directorate for Priority Crime Investigation: Republic

Of South Africa

FROM : The Minister of Police

DATE : 9 December 2014

FiteRBf : 1/12/2014

Re : Contemplated Provisional Suspension of the National Head of the
Directorate for Priority Crime Investigation Lt General Dramat fn
Terms of Section 17 DA 2 (a) fi) and (tv) of the South African Police
Service Act 6B of 1995. SAPS Ac t

SUBJECT : Rendition of ambabwean Nationals In 2010/2011

This serves to advise your good-self that the Minister of Police Is considering placing you
on provisional suspension in terms of sectlon17 DA (2)(a)(i) and (iv) of the
SAPS Act on the following grounds:-

The following Zimbabwean nationals were rend/Coned and/or illegally deported by the

Directorate for Priority Crime Investigation in 2010 and 2011 following a joint operation

with Zlmbabean police.

I. Shepard Chuma

ii. Maqhawe Sibanda

iii. Nelson Ndlovu

V-
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fv. Witness Ndeya

v. Prichard Chuma

vi. Johnson Nyoni

vii. Gudi Dube

viii. Bongani Moyo

The Zimbabean nationals in roman figures (i) to (vii) were allegedly fugitives for a crime
of murder and robbery committed in Zimbabwe. They were renditioned from South Africa
to Zimbabwe; it is further alleged that, two of them were eventually killed by Zimbabwean
police. The Zimbabwean national in roman figure (viii) was renditioned from Zimbabwe to

_: South Africa, after his escape from custody in South Africa.

The exchange of criminal suspects between the two law enforcement agencies was
allegedly not done in terms of Southern African Development Community's Protocol on

0 Extradition; South Africa's Extradition Act 67 of 1962, as well as national legislation on
mutual legal assistance in criminal matters.

According to the Hansard record of parliament of the 13"1 December 2011, your reply •
dated 25°» November 2011, you supposedly responded to a parliamentary question on
these acts of renditions, wherein you supposedly misled the Minister and Parliament by
stating that it was the Department of Home Affairs who deported the Zimbabwean
natlonais; well knowing that the Zimbabwean nationals were wanted for criminal offences
in Zimbabwe and had been illegally deported by Directorate for Priority Crime
Investigation (DPCll.

"~ There is suggestive evidence at my disposai that the Zimbabwean nationals were
wanted In Zimbabwe In connection with the murder of a police colonel, In KwaBulawayo.
Therefore, in such an instance, mutual legal assistance on criminal matters and
extradition procedures should have been instituted.

Evidence at my disposal, suggest that you probably sanctioned the entry of Zimbabwean
police to South Africa and further sanctioned a joint operation between Directorate for
Priority Crime Investigation (DPCI) and Zimbabwean police to trace the fugitives.

Furthermore, there is suggestive evidence that the South African Department of Home
Affairs and the Zimbabwean Embassy were not involved in the illegal deportation of the
Zimbabwean nationals.
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INCORPORATED
Attorneys, Notaries and Conveyancers

Refl n « 2009 / 012B14 / 21

212 Rcsmead Avenua, Wynbera 78001 D a w 1. Wynbwj

Tek (021) 797 71 IB I Fax: (021) 7071489
l fo8f r t |q |

wwwJfr1aw.co.zq

OUR REF: JFR/ MAT11144/wd
YOUR REF: 1/12/2014

December 12,2014

The Minister of Police
Wachthuls
PRETORIA

o
Honourable Minister

ameHamopahena@8aP8.Qov.za

cc : The State Attorney Cape Town

Iqavaffitustice.ggv.za

cc : The State Attorney Pretoria

BMInnaar@luBtice.qov.za

CONTEMPLATED IRREGULAR AND UNLAWFUL PROVISIONAL SUSPENSION OF THE
NATIONAL HEAD OF THE DIRECTORATE FOR PRIORITY CRIME INVESTIGATION

We are the attorneys of record for Lt-GenI A Dramat since September 2013 In the matter
surrounding the so-called "Zimbabwe Rendition". Correspondence was exchanged
between this office, the State Attorney Pretoria, the National Commissioner and IPID
regarding thl3 matter.

We refer herewith specifically to the Notice of Contemplated Suspension handed by you to
Lt-Gen Dramat on 10 December 2014 with your file reference 1/12/2014, You Instructed
Lt-Gen Dramat to furnish reasons to you within 5 days as to why you should not
provisionally suspend him pending an Internal Investigation.

AM0OATE3:
DOECTOK JOHN FRED RLEY, BJUR13, LLD

CONSULTANT:
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Page 2 of 4

3. It Is evident from the notice that you are exercising powers in terms of section
17DA(2)(a)(i) and (lv) of the SAPS Amendment Act. On 27 November 2014 the
Constitutional Court confirmed in Helen Suzman Foundation / President of the Republic of
South Africa (Case No. CCT 07/14) and In Hugh Glenlster / President of the Republic of
South Africa (Case No. CCT 09/14) that the "(2)" In section 17DA(1) and the whole of
section 17DA(2) were invalid and unconstitutional and further, that these sections should
be deleted from the Act from the date of the Constitutional Court's order. The purpose of
the constitutional litigation in Suzman and Glenlster was to ensure that the DPCl is
adequately Independent both structurally and to have operational autonomy. The main
thrust was to forbid improper interference by the Minister and the National Commissioner
with the Head and members of the DPCl in the exercise or performance of their powers,
duties and functions.

4. You as the honourable Minister of Police were cited as the second respondent In the
Constitutional Court and in the preceding hearing of the matter in the Western Cape
Division of the High Court. You were fully represented by three advocates in both courts
and we therefore find it alarming and surprising that you are unaware of both judgments
and orders of constitutional invalidity of the above impugned sections. You would
therefore be in contempt of the Constitutional Court, should you proceed with the
contemplated provisional suspension of Lt-Gen Dramat. Clearly your advisors should from
time to time look at the law and recent Constitutional Court judgments against you.

5. It Is alleged In the Notice of Contemplated Suspension that Lt-Gen Dramat "misled the
Minister and Parliament by stating that it was the Department of Home Affairs who
reported the Zimbabwean nationals; well knowing that the Zimbabwean nationals were
wanted for criminal offences In Zimbabwe and had been Illegally deported by the
Directorate for Priority Crime Investigation (DPCl)" You further stated in the notice that
"evidence at my disposal, suggest that you probably sanctioned the entry of Zimbabwean
police to South Africa and further sanctioned a Joint operation between the Directorate for
Priority Crime Investigation (DPCl) and Zimbabwean police to trace the fugitives."

6. Lt-Gen Dramat dealt with the above allegations In a comprehensive statement dated
23 October 2013 (annexure A). What has alarmed us in the above so-called IP ID
Investigation is that It, has already come to the attention of Lt-Gen Dramat that certain
witnesses had been told that unless they incriminate Dramat, they would be of no value to
the investigator. It was further submitted In the statement that the DPCl was at the time
(and still is) tasked and seized with very sensitive and high profile Investigations and that
the timing of the then IPID investigation and the current contemplated suspension Is
clearly a "smear campaign" to derail any Investigations or arrests that the DPCl is in the
process of conducting. For obvious reasons we shall not list the details of the sensitive
matters or the identity of the high profile individuals.
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7. IPiD sent an undated letter to Lt-Gen Dramat which contained the same allegations as
referred to In your Notice of Contemplated Suspension. Lt-Gen Dramat was required to
answer certain questions regarding the 'rendllbrf of the Zimbabwean nationals. These
questions were answered with our assistance in a statement dated 11 November 2013
(annexure B). It was specifically pointed out that Lt-Gen Dramat never authorised or
sanctioned co-operation or kidnapping of any of the Zimbabwean nationals referred to in
the IPID correspondence. It wa3 further pointed out that Lt-Gen Dramat unequivocally
denied any knowledge of any action whatsoever that he authorised or participated In
which was aimed to defeat the due administration of justice. It was emphasised that the
fraud and theft allegations were equally vague and spurious and that Lt-Gen Dramat could
not and still cannot disprove allegations that do not factually exist Surprisingly the Notice
of Contemplated Suspension takes the matter far beyond the allegations made by IPID -
I.e. that Lt-Gen Dramat undermined the legislative authority of the Minister of Justice and
the Judiciary, and that he is allegedly an accomplice and co-perpetrator on torture, murder
and renditions. These are, of course, very serious allegations and Lt-Gen Dramat
therefore reserves his rights in this regard.

8. We reiterate our request which was contained In paragraph 28 of annexure A and
paragraph 32 of annexure B that as a matter of urgency, we should be furnished with all
the relevant affidavits that contain facts to support the above very serious allegations and
not be presented only with those spurious allegations In the IPID letter which were clearly
cut and pasted into your Notice of Contemplated Suspension. It goes without saying that
neither IPID nor the National Commissioner or the NDPP complied with the request to
furnish concrete evidence to Lt-Gen Dramat since our request more than a year ago.
Lt-Gen Dramat proffered his full co-operation with a bans fide Investigation if such an
investigation exists. It is, however, impossible to do so without having any statements
Implicating him. Kindly advise specifically If you have seen this correspondence
personally.

9. It came to the attention of Lt-Gen Dramat that the powers to be are fervently seeking to
obtain a wanrant of arrest We again reiterate what has been said In paragraph 25 of
annexure A and paragraph 5 of annexure B, - that Is that we rely on the NDPP to appoint
a senior advocate who ha3 no vested interest In the outcome of the decision to charge
Lt-Gen Dramat if sufficient grounds exist to do so. it was further pointed out that if IPID
were to approach any presiding officer, Magistrate or Judge in order to apply for any
warrant of arrest, that ajl the correspondence to date, Including the previous statements of
Lt-Gen Dramat be annexed to any such application.

10. There is absolutely no reason to arrest Lt-Gen Dramat other than to embarrass him and
his family. We have made it abundantly clear that should the NDPP charge him on the
spurious allegations, Lt-Gen Dramat will voluntarily appear before a competent court to
answer to any charges. We reiterate that the broad nature of the 'supposed!/ sanctioning
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and involvement in the Illegal deportation of the Zimbabwean nationals which took place
more than four years ago are nothing other than slanderous, malicious conjecture that
have, by design been made in order to derail sensitive investigations of the DPCI and/or
an attempt to discredit the reputation and Integrity of Lt-Gen Dramat and the DPCI.

11. in conclusion, the Minister of Police does not have the power to suspend the Head of the
DPCI. Should you proceed with such unconstitutional and contemptuous conduct, we will
approach the High Court on an urgent basis for appropriate relief. Given the clear ulterior
motives/purpose underlying the vague allegations against Lt-Gen Dramat, we will ask the
High Court to Issue a punitive cost order against any individual in his personal capacity
who will proceed with any unlawful action against Lt-Gen Dramat

12. Kindly verify all these facts yourself as Honourable Minister so that there can be no
dispute that you yourself applied your mind and that you have not been supplied with false
information or misled by individuals who have hidden agenda's or sinister motives which
will ultimately cause yourself serious embarrassment.

Yours faithfully

RILEY INCORPORATED

Pen
JOHN RILEY
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IN RE; IPlb INVESTIGATION

STATEMENT OF ANWA. DRAMAT

I, tha undersigned,

hereby state a» follows:

Anwa Oramat

O 1, I am an adult mala LI. General and Head of tha DPCL I hava efeded to

depose to tha following statement It Is not my Intention to ba ovierty protbt in
-• . ' : ,A'-' ' ' •

this statement Insofar aa I fuly rftaotve my rights to deal vvfth and comment oh

any aspect that may emerge at a later'stage. I hava however decided that It b

of (ha utmost Importance that I ba transparent tn iHs matter and that 1 set out

my position comprehensively right from the outset.

2. On or about the 12?" of September 2013 I was advised that I was being

Investigated In a matter Eurroundtng a so-called 'ZImbabwa mndBhn',

whatever that may mean. I was advfaed by one Mr Khuba who I beHeva to

be the Umpopo Acting Head of IPIO that ho was busy investigating Die matter

and that I was a suspect and that I had one week to obtain the necessary

legal assistance.
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3. Pursuant to that and without burdening this statement with the content thereof

I addressed correspondence to the Honourable National Commissioner of

SAPS requiting legal assistance In thfe matter. • Pursuant to this tetter cartaln •
v«

events took place and a legal representative from the State Attorney was

appointed to represent me. This being one Mr Peter Seleka.

4. I have subsequently however engaged Eha services of Mr John Rfley (my

attorney) of Rltey Incorporated of 212 Rcamead Avenue, Wynberg, Western

Cape. I have also requested my attorney to instruct two counsel of my chofca

to represent me In this matter;

5. Trie Ideological purpose of my current statement Is to prbvJdo IP1D with

. certain background Information and to. right from the outset, set out where I

Intend to go with this matter and how I Intend to .deal with It

MY PERSONAL BACKGROUND

6. I was born on the 16* of July 196B. Both my parents are alive. I have two

brothers and one Bister. I grew up In an area Known as Bonteheuwel In the

Western Cape.

7. From a very early age I became acutely awam of the Injustices brought about

by apartheid In South Africa. I saw many things that were wrong with the

country, among other things, the severe Impact of racial discrimination and

the gross Inequality that "non white" and black people ware subjected to. I
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was lUrther severely effected by police brutality, torture and detention without

trial.

a, I completed my schooling at Spes Bona In Athlona My Intention as a young
-r

person was .to enrol at IheTechnHum as I Intended to pursue a career In

engineering.

9. However 1 could hot stand by passively and watch the tnjusbcea untold In front

of me. I became poWcsHy condenilsed at an early age. As a .result I had to

take certain decisions at a Very young age and became accustomed to the

,~>. Idea that whatever decisions I took would ultimately lead to my death or long

term Incarceration In. my quest to pchfeve a frea' and democratic South Africa.

At an early age I became politically Involved oind joined me ANC tn the armed
JVji

struggle against the oppression that was pervasive In (Hi country prior to

10. I was arrested in 1387, shortly after completing school. I was one of youngest

detainees at the tima and Kept in custody awahing trial under the Old

'Terrorism AcC I was brought before thB High Court In the Western Caps

and was charged and convicted of, jrifer alia, sabotage. As a result of my

beliefs and what I stood for I was sentenced lo 22 years Imprisonment. 1 was

only required lo serve twelve years Imprisonment

11. I was thereafter taken to Robben Island where I was imprisoned. I had made

the decision to become Involved In the ANC and the armed struggle because I
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wanted' a better country where We had a Consfflutlon where people would be

treated equally and fairly, where evctypns had (he sama.opportunities and

that the Illegal apartheid system that waa In place would caasa to exist

12. At a young age,,' and based on strong Islamic prindptes of fairness and

equality of treatment, I made a decblon that I would stand by my principles
ft

even at great cost b myself and my famBy who dearly suffered tremendously

as a result of my Incarceration.

0
13. I pause to mention that even thosia poBca officers who had- previously

:
>~v Investigated ma, I had rorgrvfehand Itotally raconcfled myself with tne concept

of a new South Africa, Bnewaemocn^ar)ddbeBarltfef6reve'rybna. |waa.

reieased from prison' sometime after the release of President Nelson

Mandela. After my release from prison \ worked a s a volunteer for- the African
*

National Congress at BoftteheuweJ In the period leading up to the democratic

elections of 1994. It wsa at that time that I was Integrated Into thd South

African PoBce services as a trajheo constable.

14. My vision for the South African Police at that stago was that I would do

everything I could to ensure that our country transformed Into an equal and

^ Just society where everyone was treated fairly before the law.

15. My exposure In the police has Involved worWng In crime Intelligence, working

in situations where there was existing and continued tensions between

organised crime syndicates and underworld figures. In general I applied
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myself to learn as much as I could fn order to be a respected as the principled

poflca officer whteh I believe I stS.am at present

16. i have two minor children aged 18 and 11 respectively and I am married. I

hava throughout my Qfa attempted to Instil in them the values that I hava

always stood for and that I have sacrificed my freedom for, and that i hoped to

achieve. I verly believe that my Integrity and my. commitment to a better

South Africa has been displayed through various independent actB by rnysslf

and In the manner. In which I nave performed my exfnsnidy difficult task as a

polics man and hi particular the presant position, that I hold.

AP MY APPROACH

17. At first glance having heard the wild allegations I thought that It would be

proper to Immediately attend oh meeting with IP1D and explain my situation.

However, It soon became apparent to me. that the newspapers knew more

about the Investigation against me than I old myself, it concerned mo mat an

investigation of tHs nature would be out In the pubtto'domain before i was

appraised of aB the relevant facts, presented with cogent evidence or offered

a proper opportunity to exorcise my right of at/oT a/feram pa'rtem.

1B. I was accordingly shocked and dismayed when I was contacted by a Journalist

and advised by the Journalist that the Journalist knew about a meeting that had

been scheduled between myself and IPID. At that stage I had not yet been

appraised of the date, time or place of the meeting but tho Journalist had

already been advised of this fact It concerned me and it was self-evident that
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tha only source where a Journalist could have obtained this Information must

have been IPIDHseif.

19. A.further Issue which has caused me grave concern b that I have reliably

learnt thai the Investigators from IP1D, more spedBcally one Mr Khuba has

advised a witness that ha would not take an'affklav̂ 't from this wRnesa (f thbi

witness dfd not furnish him with a version that Incriminated myself. If this Is

proved to be correct, tha conduct of Mr Khuba, would in my respectful view

amount to an attempt to defeat the ends of justicb and further show that.lPlb

has Bet upon a course of Investigating this matter kt a selective manner with

O the object of tmpBcaUng me' In the 'commission, of the alleged offencos-

irrespective of whether there anil witnesses and or evidence which exculpates

ma frorri blame.

20. Good and sound police practice teaches that It i& not for an investigator to

tailor his Investigation or dismiss exculpatory evidence when such evidence Is

presented, I. intend to reserve my right to deal with this specific issue In the

appropriate forum.

the least that I expect at this stage is that IPIO conducts whatever

Investigation they are conducting In an objective manner as is required by the

law.

AD INTEGRITY OF THE DPCI
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21. It Is self-evident that my unit Is tasted arid ratted with investigating various

sensitive and high profile matters. I have ho Intention whatsoever to ventilate

these Investigation* ori paper but I can assure IPID and tha National Director

of Public Prosecutions that in the execution of my duties I hava at all relevant

times acted without fear or favour and transparency,'w I believe that t am

required to. ills for this very reason that it is In the Interests of Justice that this

matter be dealt with In term's of the trite' rules of evidence and with the due

dofenepce and respect to the. principles and values enshrined In' our

Constitution

O 22. If it transpires that thfs Investigation is merely a 'smear campaign" to deral

any Investigations! hsvtt conducted or which' I ani In the process of

conducting I wfil have no hesitation In ensuring that those that are behind R
, i *

are brought to book and that they face the fd\ might of tha law.

23. S'unHarty I do not expect any. special treatment whatsoever, j have no

hesitation In averring thai I w9 wish for this entire matter, if It needs to be

proceeded with, to be dealt with expeditibusly, in a court of law and subject to

public scrutiny.

, ~% 24. As BH ordinary ciBron and as Head of the DPCI I have a responsibility not

only to my unit but also to the rule of law to ensure that nothing Is done to

compromise any of the Investigations that my unit Is currently busy with.
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25. t also specifically rery on the NDPP to appoint a senior advocate who has no

vested Interest in the outcome of the decision that is to be made as to whether

sufficient grounds.exists for charges to be brought against ma or not I am

embarrassed to have to point this out, but 1 feel It necessary to emphasize this

point strongly at this stage so that there can be no confusion later should an

adverse decision be made, on a casa against me where than* h no meriL t

would certainly want to deal with this Issue In lha appropriate forum.

25. I therefore respectfully request that-the NDPP himself and/or a duly delegated
'< ' • • < \ . ' '

cenlor advocate who h » not been involved In any of the matters which my

Unft has of is dealing wtth and, which have been rather controversial In recent
i .

tfmee, be involved in the declston^naWng process as to whether there is merit

In pursuing a prosecution agam'st me:

AD RIGHT TO AUDI ALTERAM PARTEM

27. I have taken sortie time to reflect on how I wish to deal wtth this particular

aspect My prime fade view IB that I will da everything necessary to co-

operate with a bona fids Investigation If such an Investigation exists. I will

however under no drcumatances leglHtrfae any attempt, by any person(s), to

discredit, me through a 'sowar campaign' or by running a campaign through

the print or other media, or leaking disinformation about lha case to tho

media.

28. My position Is therefore that If IPID is prepared to present me with'a (1st of

questions, together with a proper and transparent summary, of the merits and
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demerits against me, 1 w3i most certainly apply myself diflgerrtly and provide a

comprehensive response to the matters that require my comment

29. However, if the position la that I am to be crossHwamined by ambush, my

approach fe that the matter be expedited aa soon aapossfcie. I can make

myself avaBBble at any time should the Intention ba to arrest me, and I will

respectfully request that If such an arrest is contemplated thai the

Investigation be finalised and that the matter be enroled In a court of law aa a

matter of urgency so that I can confront my accusers and subject myself to

Judicial scrutiny. In any event It la my respectful view that there Is no reason

why I should be arrested astjvare Is no reason why I cannot be brought before

court by way of a summons.

30. I would not want a situation where there is an expedited arrest and thereafter

the Stats Indicates that they need several months, If not years, to Investigate
'•nu ' * j

the matter. Such a move will only serva to taint and or darafl any current

investigations, frustrate the rights of various complainants who have legitimate

comptafnta that are being Investigated by my unit and servs to sideline me.

from the work I have to complete.

31. I can respectfully point out that I am ready to go to trial today on any Issue

and accusation that wHI be levelled against ma subject b me being provided

with all tha witness statements and evidentiary material whether of an

incriminatory and / or exculpatory nature.
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AD RULES OF ENGAGEMENT

32. I wish to emphasiza that I would expect IPID to respect the rule of law; the

pollde* of transparency and to operate wfthln the framework of the law. If It

emerges that my communications have been Interfered with, that my legal

privilege haa been breached m any way. or that; witnesses haya been

threatened or tampered wfth; or dTstritermaUon loaked, I reserve all my rights

and rerriedtes against those responstola for such action.

o
33. Stmiarty I undertake, from my side, to respect the process and co-operate to

tho fullest extant

CONCLUDING REMARKS

34. It b eelfrevIdErit mat there Is no WcaBhood that I wIH not stand my trial Hta

further self-evident that there Is no likelihood that I win interfere with witnesses

or tamper with evidence or undermtna tha proper functioning of lha criminal

justice system.

35. From the very limited and vagus allegations that have been mads, more

specifically from the Information that I hava gleanad from the newspapers, I

have no hesitation that I will be acquitted In any court of law, if prosecuted.

36. I wlBh, however, to emphasize that If the matter goes to court and the

evidence emenges that Oils has been a stratagem to undermine legitimate

investigations and to run 'smear campaigns "against parsons In my position

pi- /xn,
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who have Immense responsibilities towards the citizens of this country, K win

be a turning point for our democracy. | will most certainly riot rest until those

who have attempted to malign ma and run smear campaigns against mo, are

brought before the proper forums and dealt with appropriately In terms of the

laws of the Republic.

37. I. make this statement freely and voluntarily and respedftiUy request that ft be

treated confidentially and thatj as a matter of urgency, IPID and/orthe NDPP

liaise with my Instructing attorney.

DATEDAT

ANWADRAMAT
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STATEMENT OF ANWA DRAMAT

I, the undersigned

ANWA DRAMAT

hereby state as follows:

2.

I am an adult male Lleutenant-General and the National Head of the DPCI. By

virtue of my post, I am aiso a Deputy National Commissioner of the South

African Police Service.

I have been requested by IPID to make a statement with regards to certain

very serious, In my view, vexatious "allegations' that have been made against

me by IPID.

3. I wish to make certain preliminary remarks. Following an application to the

State Attorney for legal representation, and after not having received a

definite answer, my attorney, Mr Riley, has entered Into correspondence with
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the SAPS Legal Services, Pretoria and the State Attorney In order to request

that the legal representatives of my choice be appointed.

4. Despite the urgency created by IPIO to provide them with a statement, it

appears that no decision had been taken by the State Attorney or SAPS on

legal representation. It appears now that I would have to launch review

proceedings in the High Court in order to obtain the necessary relief. I have

Instructed my legal representatives to proceed with this application

immediately. I believe that I am entitled to legal representation insofar as

there Is clear precedent for this and it. appears to be trite law. Therefore

Insofar as I may have to make a further statement, or amplify or have further

dealings with IPIO I would respectfully request that the proceedings be held In

abeyance until such time as there has been an outcome of the application.

5. I further respectfully point out that if IPID were to approach any Presiding

Officer, Magistrate or Judge in order to apply for any warrant of arrest I will

necessarily request that al| the correspondence to date, Including my previous

statement, be annexed to any such application. I have made it abundantly

clear as to where I reside, where my details are and that I will, at any time

when called upon to do so, voluntarily come In and surrender myself if there

are sufficient grounds In law to Justify an arrest.

6. I have to emphatically point out that I believe that this entire Investigation

against me Is one that has an ulterior purpose. Quite clearly, as I have said

before, I am Involved in very sensitive investigations and I respectfully point

out that, In the appropriate forum, I will have no hesitation In dealing with any
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person who uses his office for an ulterior purpose and who acts Irregularly,

Illegally or unlawfully In fabricating or attempting to create spurious charges

against myself as the Head of the DPCI,

7. Conversely I would In the ordinary course and scope of events have no

difficulty In answering simple questions. Unfortunately, as can be seen from

the questions addressed to me by IPID, these questions are not simple. They

are vague, ambiguous and, given the fact that I am precluded by certain

pieces of legislation from disclosing classified information, I necessarily need

to guard vigilantly as to what I am permitted In law to answer and not. I will

need proper legal advice on these issues.

8. Therefore the correct approach to this entire matter Is to look at the elements

of the alleged offences, unpack them and deal with them seriatim. That can

only be done upon receipt of statements substantiating the allegations

levelled against me.

9. Insofar as it relates to reports that have been drafted, IPID would necessarily

havo to approach the National Commissioner of Police to get permission to

obtain certain reports and/or the Minister himself, where applicable. The

aforementioned parties would have to seek Independent legal advice as to

whether they may disclose certain Information. I can only deal with the factual

matrix insofar as It Is relevant to, what I label, "a spurious allegation against

me".
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them anywhere. Similarly, I never assaulted them or instructed anyone to

assault them.

> - v

15. With regards to the alleged offence of defeating the ends of justice, the

necessary elements are unlawfully, mens rea, an act which defeats or

obstructs the due administration of justice. Here too I can unequivocally point

out that I know of no action whatsoever that I took, authorised or participated

in which was aimed to defeat the due administration of justice. If presented

with some tangible evidence and not speculative allegations or averments, I

could perhaps deal with It in more detail but unfortunately there is Just nothing

that I can say In order to disprove something that does not exist In law, or, at

the very least, on facts that form a prima fade basis.

16. With regards to the charge of fraud and theft, they are equally vague and

spurious and I cannot disprove something that does not factually exist.

Dealing specifically with the request for a warning statement and the

allegations which were set out by IPID In its correspondence, I wish to state

the following.

17. I am particularly concerned that IPID only reacts to reports that emanate In

the Sunday Times and not based on actual factual complaints that are laid by

witnesses. Our criminal Justice system, with respect, should rely a tot more on

evidence and Its probative value, rather than to rely on the veracity of

newspaper articles. Be that a sit may, I can point out that pursuant to this

matter, I launched an investigation re the matter. The outcome of the
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Investigation was furnished to the National Commissioner of Police. It would

be up to the National Commissioner of Police to take Independent legal

advice and decide whether or not such a report may be handed over and

whether or not there Is anything In law that prevents the National

Commissioner of Police from handing such Information over to any Individual

or whether such Information may come Into the public domain. That Is a

discretion that lha Honourable National Commissioner must exercise.

18. With regards to the allegation that:

w

"During the Investigation we uncovered that Lieutenant-General

[Dramat] sanctioned the operation that fed to the arrest and

deportation of Zimbabwean nationals."

I specifically request that IPID reveal on Dxactly what basis this allegation Is

made. At the very least I would expect there to be a first-hand statement from

a witness and that such witness be credible.

19. Under the heading 'Allegation" It Is stated that certain members acted:

"through the direction of MBjor General Slbeyl and Lieutenant-

General A Dramat conducted operations In Soweto and Dlepsloot

to trace the following Zimbabwean nationals...."

In this regard I specifically call on IPID to furnish myself with evidence of this

'allegation'', as I believe that it Is no more than a spurious allegation and an

Invitation for me to add further "spin and atmosphere" to such a bald
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statement. I specifically demand that I be furnished with an affidavit that

corroborates this allegation. Then I can deal with facts and not speculative

allegations.

20. Turning to the specific questions:

AD PARAGRAPH 2.1

21. The answer Is "no".

AD PARAGRAPH 2.2

22. I am purportedly a suspect in a kidnapping charge and If I was privy to a

kidnapping I would be able to answer this question. It Is for IPID to Investigate

who they believe are responsible for offences but not to ask me to attempt to

find mischief In something that was apparently not an offence.

AD PARAGRAPH 2.3

23. The answer to this again Is the same as 2.1 Insofar as I was not requested by

the Zimbabwean police to assist in tracing and arresting the Zimbabwean

nationals mentioned In 2.1.1 to 2.1.7.

AD PARAGRAPH 2.4

24. A report was drawn up and sent to the National Commissioner of Police. It

would be up to the National Commissioner of Police to decide whether or not

she Is entitled to release the report.
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AD PARAGRAPH 2.5

25. 1 have had meetings with Zimbabwean police officials. Certain of the

meetings may perhaps be classified and I would have to take proper legal

advice on i t I can unequivocally however, point out that I have never

attended a meeting with Zimbabwean police where I was asked to authorise

the kidnapping of any Individuals.

AD PARAGRAPH 2.6

26. Kindly refer to my answer in 2.1.

AD PARAGRAPH 2.7

27, The report to Parliament Is not something that I can comment on B3 that now

rests with another entity.

I )
AD PARAGRAPH 2.8

28. The crisp answer Is that the visit to Zimbabwe between 04/08/2010 and

06/08/2010 did not involve a meeting where I was requested by the

Zimbabwean authorities to kidnap the individuals. As to the teleologlcal

purposs of that meeting It Is Irrelevant for the purposes of the alleged offence

against me and I do not know whether I am In law permitted to disclose the

facts. In this regard I would have to take further legal advice once the review

application has been dealt with. V A

RJM-0381



29. What has alarmed me In this Investigation Is that it has already come to my

attention that certain witnesses have been told that unless they Incriminate

me, they are of no value to the investigator. I reserve my rights fully In this

regard. Secondly, my Unit [DPCI] Is in the middle of many very sensitive

Investigations and the timing of this investigation against me and the progress

In my investigations seem far too coincidental to be merely by chance.

30. If I am provided with affidavits that present facts from honest, retiable

witnesses, or self-confessed rogues where there is independent corroboratlon

for their say so, I may be abla to deal with the Issues paragraph by paragraph.

31. , I respectfully conclude from the broad nature of the questions that the

'allegations" that are being made against me are nothing more than

slanderous, malicious conjecture that have, by design, been made In order to

derail or In order to attempt to discredit my name and/or to derail the sensitive

Investigations that I am In charge of.

32. IPID is therefore respectfully requested, as a matter of urgency, to furnish

myself with all the relevant affidavits that contain facts, and not spurious

allegations. I further request that IPID bring this document to the attention of

any Presiding Officer, If any relief Is sought against me. I further request that

IPID afford me the opportunity to bring the relevant review application Insofar

as I have adequate legal representation, I Intend to ensure that this matter Is

expedited and that those who are behind a smear campaign against me are
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brought before the appropriate forum and dealt with In accordance with the

laws of the Republic of South Africa,

DATED THIS DAY AT THIS DAY OF NOVEMBER 2013

Ck ANWA DRAMAT
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From:

24-December 2014

to: Tha Honourable Mf nisfer of Police
*•«* NPNHLEKO

And to: Tha National Commissioner of
Polico

Lt-Gen A Dramat

Wf.

Honourable Mlnlsterycbmmissloner

Vour letter of 23 becernber2014 refers.

IN RE: PRECAUTIONARY SUSPENSION WITti FULL PAY AND BENEFITS

1. I have for several months reflected very carefully on the Issues that have

unfolded In front of me. I have consulted my legal representatives and I have

been advised of my legal remedies.

2. I .respectfully point out that the tactical 'back pedalling" from the Initial notice

and the current reliance on the Public Service Act and Public Service

Regulations and SMS Handbook Is a clear Indication to me that no matter

what steps I take to defend my position, a decision had already been made,

from the outset, to remove me from my position.

3. As you will know Honourable Minister, at a very young aga I took an Informed

decision to do whatever It takes to contribute towards the llberatton of our

country. I did this because I believe In our country, | believe In what was right

\3
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and I wanted there to be a full democracy, as envisaged by our Honourable

late President Nelson Mandela. I was young. Idealistic and filled with eriergy*

4. Having seen bur country enter Info/a democratic phase, I felt that I could
n

contribute In a meaningful way and continued to develop the princlptes which I

fought and for which I was Imprisoned.

5. My appointment as the Head of the DPCI, I perceived at the time, was based

on my credentials, my level of expertise and the fact that I respectfully befievo

that I havo always acted with integrity in the manner tri which I deal with

people and InvesUgaHons.

6. No ddubtedly you are aware that I have recently called' for certain case

dockets Involving very influential persons to be brought or alternatively

centralised under one Investigating aim and this has dearly caused massive

resentment towards me.

7. I can unequivocally point out that \ am not willing to compromise the principles

that I have always believed In. I am not willing to be "agraeab/e" or

'complianP Insofar as I would then be acting contrary to my own moral

principles and, also, contrary to the position In which I was appointed.

8. I have been advised, and respectfully believe it to be true that from a purely

legal point, I could Immediately challenge the precautionary suspension and I

would be reinstated. It does, with respect, then beg the question "what Is

VI
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nexH If it Is clear that a decision has been mads to rernova me from office,

for reasons that I have recorded but need not ventilate in this letter, then I am

left with hard, choices.

9. The choices that I am left with are whether to fight, conHnuebjinji to operate

within the system In order to effect meaningful change by Investigating and

root out corruption which has reached the level of epic proportions. On the

contrary, I can take a decision that I have-done air that I can for the struggle

for rny country and thatmy family's interests are paramount.

10. After much introspection and, having considered aR the options available to

me, 1 have decided that I will not engage on a level that has nothing.to do with

a "Zimbabwean repdIUon" but Is pregnant with utteribr motives and hence rny

approach to this matter Is as follows:

10.1. The 3o-called "Zimbabwean Rendition Investigation* Ift a. smokescreen..

There are no facts whatsoever that indicate that at any given time I

have acted Illegally or unlawfully. I verily beHeve that this Investigation

* is already complete and handed to the National Director of Public

Prosecutions. It goes without saying that, had there been prim fade

evidence against me, of any nature whatsoever, I would have been

charged and prosecuted. I am acutely aware of the fact that the, with

respect, allegation that"/ have reason to believe that your presence In

the workplace Is likely to Jeopardise the investigation and deter

potential witnesses from coming forward", has absolutely no probative

fj
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valua. The Investigation was dearly badly conducted by the
Si!. . ' ,

Investigator of IPID and the spurious'allegations were made to tarnish

my reputation. -From tha facts, available' to me arid given my previous

representations, which you have Iii your; possession, it. Is self-evident

that I asked for a transparent process and that the facts be evaluated

by a suitably qualified legal practitioner- who has no vested Interest

Most certainly there has never been any evidence whatsoever that I

hava, In any way, Interfered With any potential witnesses or attempted

to. Jeopardise the Investigation against ma during the past four years.

10.2. I wish to reserve my rights to fully vindicate myself against all thosa
fin

who have sought to tarnish my name and reputation, I do not wish to

engage with those Involved In this correspondence, Insofar as that is

reserved for another forum, If necessary.

11. I therefore deny, with respect that the Notice of Precautionary Suspension Is

legal, valid or regular. In fact It Is totally frregular and constitutionally InvaHd.

12. I am also aware that in the naxt two months there wHI be a drive to remove

certain Investigations that fell under my "watch", reallocate certain cases and

that unfortunately, certain sensitive Investigations may evBn be closed down.

This Is something that I hava to live with.

13. I also wish to point out that I have had to give very careful consideration to the

message that I am sending to the other members of my Unit by capitulating or
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agreeing to a precautionary suspension without challenging it In a court of
' • • i :'• . ' a

law.- I do not want there to be a message that there Is no hope and that

members should Just acquiesce or go away when they are targeted. That

havlngbeen saW, I have spent 28 years of my We doing everything i can fat

the struggle for our country and I have been fuSy committed; the time has

now come for me to consider my optlqhs very carefully and, quite clearly take

an Informed decision aa to whether 1 can sustain my position while my hands

are tied behind my back, or there are Incremental acts to muzzia me.

14. j note with Interest that a two month period has been set to hold an "enquiry*
i ^ 2 & * . .. . • • • • . • - . . ; .

(sjcj). I- can honestly say that''the Investigation Into the "Zimbabwean

/tenoWbn"' case, Has run for a very lengthy period of time and till to date there

has been no evidence whatsoever: It is clear that I am being pushed out

15. I do, however, have to reserve all my' rights Insofar as this is Hie "first warning

shot over the bow* and, if necessary, I would necessarily have to go to the

relevant forum to deal with each and every allegation, Including the current

precautionary suspension.

16. Lastly I would respectfully urge yourself, Honourable Minister, to proceed with

extreme caution In making or allowing any persons under your authority to

make vexatious, spurious or defamatory allegations against me or orchestrate

campaigns to undermine my standing or my reputation. This Is because I am

prepared to be totally transparent and I am a family man and any hurt which
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my children may suffer as a result will necessarily mean that I would be forced

Into taking a position.

17. It became clear b me during the past year that the Intention Is to get rid of

me. You, as the Minister, with respect, should have engaged with ma In

terms of SecBon 17bA(4)(b) of the Amendment Act which I am willing to

accept depending on tha terms and conditions. After due consideration, with

specific reference to the background alllided to above, I am wflSng to submit a

request to vacate office by applying to the National Commissioner to approve

my early retirement In terms of Section 35 of the Act. Quite cleariy there is a

precondition that the unlawful precautionary suspension be uplifted without

me having to approach the court to do so.

18. I therefore require that Wa should enter Into a Joint consensus seeking

meeting as a matter of urgency to prevent any fnstabllty within the DPCI.

Under the above circumstances your reply Is eageHy anticipated by no later

than 501 of January 2015.

Yours sincerely

LT-GENERAL A DRAMAT

RJM-0391
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•ear Sir

The purported suapenslon of Lt Gen Anwa Dramat; the National Head of the Directorate
of Priority Crime Investigation ("DPCI") ("the National Head" or "Lt Gen Dramaf)

1. We represent the Helen Suzman Foundation {"our client").

2. Our client understands that Lt Gen Dramat has been placed on 'precautionary

suspension" by you In your capacity as the Minister of the Police and that the suspension

is for a period of 60 days from 23 December 2014. Our dlent also understands that no

other disciplinary processes to remove Lt Gen Dramat have been Instituted or followed by

you or any other body at this stage.

• • " , - *
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3. As you will know, as a matter of South African jaw, It Is Imperative for the DPCI to be

adequately Independent from the National Executive. Tha suspension of the National

Head strikes at the very heart of our constitutional democracy.

4. As you wfll also know, pur client Is (and has beep) concerned to ensure that the rule of law

la upheld In all spheres, Including the essential fight against corruption and organised

crime mandated by the Constitution;

5. You win doubtless agree that, In this context, It Is important to ensure that any Biiapenslori

of the National Head or any office bearers In the DPCI Is constltutionafly compliant and

lawful. It appears that the suspension was not grounded In law .

6. To this end, our client requires you:to furnish the'following Information In writing by no

later than Wednesday, 7 January 2015, so that it may adequately protect its. rights and tha

pubHc interest

6.1 A copy of any document which evidences or constitutes the purported suspension of

Lt Gen Dramat, Including any letter of suspension Issued to Lt Gen Dramat;

6.2 The effective date of the suspension;

6.3 The duration of the suspension;

6.4 Whether any of the facts In paragraph 2 above are Incorrect and, if so, which facts

and for what reason;

6.5 A copy of any documents and Information on the basis of which the suspension was

decided by you;

6.6 A copy of any reports pertaining to Lt Gen Dramat produced by the Independent
Police Investigative Directorate;

6.7 Full reasons for the suspension of the National Head;

6.8 Details of what empowering provision you have used or Invoked for the purposes of

tha purported suspension of the National Head;

•• . . v -e -.
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6.9 What disciplinary, steps have been taken by you or any other Institution or body In

relation to Lt Gen Dramat that relate (n any way to the euspensibn or the grounds for

such suspension;

6.10 A copy of any letter purportedly appointing, any other person,. Including Major

General. Bemlng Ntlameza, as Acting National Head of the DPCI.

7. Should you fall to deliver the above information timebusty or should the Information not

negate our client's' concerns about, the unlawfulness of .the decision to suspend the

National Head, our dferit wiil have no option but to assume that there was ho lawfut basis

for such dadston, to assume that the facts In paragraph .2 above are correct and to

exercise its legal rights In its and the public's Interest on an urgent basis.'

Yours faithfully

m
WEBBEHWENtZEL
V Movshovlch
Dlrtct let *2711530 S8S7/S216
Dtodft«:*i711530iS8B7
Errmlt

C'c: Li Gen Dramat

Major Genera! Bernlng Ntlemeza

General Mangwashl Victoria Phlyega
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Reference

NBVT89
Enquiries
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Fax number

M1084W

M«J General Ntfemua

0128464200

012 M« 4418

OFFICE OF THE NATIONAL HEAD

DIRECTORATE FOR PRIORITY CRIME INVESTIGATION

PRETORIA

14 JANUARY 2015

The Provincial Head
DPCI
QAUTENG PROVINCE

Attention; Mater CUmnl Bhadreck H S1BIYA

NOTICE OF INTENTION TO PLACE YOU ON PRECAUTIONARY SUSPENSION:
NO 0S19M6-5 MAJOR GENERAL S.M. SIBIYA:PROV1NCIAL HEAD: DPCI GAUTENG

1.1 Intend to place you on precautionary suspension with full pay and benefits as contemplated In the South

African Polica Service Act 68 of 1995 as amended, read with the Poflce Discipline Regulations to the extent

that same are appficabte to you. You ara employed by the South African Polica Service within the Dtrectomie

for Priority Crime Investigation (DPCI) as the Provincial Head of the DPCI In the Gauteng Province. The

directorate is an Important crime fighting unit of the SAPS mandated constitutionally and by the SAPS Act as

amended, to fight and combal priority crimes such as organised crimes In South Africa. Members of the

Directorate in particular, senior members of the Directorate like yourself are required to be men and women of

Integrity whose conduct must at all times be beyond reproach. In the performance of your duties In fighting

organised and priority crimes, you are required to be independent, and perform your duties without fear, favour

or prejudice. Your actions and conduct in fighting priority crimes must be lawful and conducted strictly in

accordance with the laws of the Republic of South Africa In particular the South African Police Service Act as

amended, the Constitution of the Republic of South Africa, and the international obligations of the Republic.
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NOTICE OF INTENTION TO PLACE YOU ON PRECAUTIONARY SUSPENSION:
NO 0619846-5 MAJOR GENERAL S.M. SIBIYA'.PROVINCLAL HEAD: DPCI GAUTENG

2 . The allegations have surfaced, which have been brought to my attention, in my capacity as me Acting Head of

the Directorate for Priority Crime Investigation which directly Implicate you In serious acts of misconduct,

wrongdoing, and possible criminal acts. It haa been alleged by various persons whom I will not disclose their

names In order to protect their Identity because they are possible witnesses, and persons who assist the

Investigation that you have been Involved In the Illegal rendition of four Zimbabwean nationals whom, either

with your direct participation, or your Instructions to the junior officials employed In the DPCI, abducted or

caused to be abducted or kidnapped Dumtoanl Witness Ndeya; Nelson Ndlovu; Maqhabano Slbanda and

Shapard Chuma under the pretext that they ware being arrested by the South African Police Service as illegal

Immigrants and ought to be deported to Zimbabwe. It Is alleged that this illegal action or conduct by yourself or

DPCI officers under your command or instruction or who have been directed by you to act as aforesaid occurred

on or about the 5*1 of November In the evening In Dlepsloot township near Fourways, Johannesburg. They were

then, taken to Belt Bridge where the Home Affairs Deportation Forms were falsified for their Illegal deportation.

3 . Witness statements in my possession, which cannot be disclosed because the Investigation is still continuing,

and alBo to protect their identity, have directly implicated you in the alleged offences, and that upon unlawfully

arresting the above mentioned Zimbabwean nationals, under your command or direction or instruction you

caused them to be Illegally deported to Zimbabwe to be unlawfully handed over to tha Zimbabwean Police, to be

unlawfully arrested, assaulted, and harassed by the Zimbabwean Police. It is also alleged that onB of the DPCI

officers who directly participated In the rendition of these Zimbabweans either with you present, or upon your

direction or instruction Is Colonel MLLMalufete who has since bean placed on suspension arising from the

same allegations of unlawful rendition of Zimbabwean nationals.

4 . Independent Police Investigative Directorate ('IPID1) Investigated these allegations against the members of the

DPCI. IPID has submitted Its report to the National Director of Public Prosecutions (NDPP) for a decision on the

criminal aspect of the matter. The Investigation relating to the criminal aspect is still continuing and for that

reason IPID had been unable to make the report public again such report containing the names of the potential

witnesses and the statements made by them, cannot at this stage be disclosed In order to protect the witnesses

or the potential witnesses,
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NOTICE OF INTENTION TO P U C E YOU ON PRECAUTIONARY SUSPENSION:
NO 0619846-5 MAJOR GENERAL S.M. SIBIYA:PROV1NCIAL HEAD: DPCIGAUTENG

5 . Apart from the fact that the conduct to which you are directly or indirectly implicated constitute serious criminal

acts, I have an obligation in my capacity as the employer In these Instances to Investigate further these

allegations on the basis of whether your conduct did not breach your duties and responsibilities as an employee

and Head of DPCI and whether such conduct does not constitute gross misconduct I regard these allegations

as very serious given the seniority of your position, the nature of your Job, the integrity and the beyond reproach

that must accompany your job, that such allegations must be thoroughly Investigated, and those who have

committed these atrocious ads must be disciplined and brought to book. It Is important that this Investigation be

conducted fairly in order to afford you an opportunity that your name be cleared if It Is found that you did not play

any role directly or Indirectly you did not sanction these atrocious acts directly or Indirectly, you did not

participate In the commission of these atrocious acts by commission or omission.

6 . What makes the alleged acts of misconduct which occurred In or about the 5* of November 2010 more serious

Is that it is alleged that two of the above mentioned Zimbabwean nationals or those who were Illegally deported

to Zimbabwe and unlawfully handed over to the Zimbabwean authorities were subsequently killed by the

Zimbabwean Police. This conduct if It Is proven and in respect of yourself will mean that you have committed

serious acts of misconduct, contravened the South African International Obligation and adherence by the South

African Government to International instruments against torture, contravention of SADC protocol, contravention

of the Extradition Act of 1967.

7 . I am obliged In these circumstances and in light of the seriousness of the allegations to give you an opportunity

to make written representations to me by no later than the close of business on Monday, 19 January 2015 as to

why I should not place you on precautionary suspension pending the fmallsatton of the disciplinary enquiry.

8 . Your written representation should ba addressed to me, for my consideration and I wHI upon considering the
written representations make a decision on whether or not I should place you on precaulionary suspension with
full pay.
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NOTICE OF INTENTION TO PLACE YOU ON PRECAUSIONARY SUSPENSION:
NO 0619846-5 MAJOR GENERAL S.M. SIBIYA:PROVINCIAL HEAD: DPCI GAUTENG PROVINCE

9. I hava noted your desire to co-operate fully with these Investigations, and I appreciate your gesture In that

regard and t look forward to your co-operation In this regard.

Yours faithfully

ACTING NATIO
B M NTLEM

DATE: 14/01/2015

Ma] General
: DIRECTORATE FOR PRIR1TY CRIME INVESTIGATION
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Voorste Valke
gelem
Waarnemende hoof 'destabilised1'
eenheid
DCUT Pnull van Wyk en Leanno George | Dbudag IS Januaria 2013 450 v i a

Terwyl 'n storm woed oordle
skorsing van iLgenl. Anwa
Dramat, Valke-baas, Is sy
waamemende opvolger
beslgomdifi elite-
teenmisdaadeenheid te
"destabi!iseer\

Bee/c/hel met drie senior
Valke-bronne met kennls van
genl.maj. Benny Ntlemeza se
skuiwe gepraat Huile se hy
tree op "soos iemand wat
weet hy is permanent
aangestel".
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to
o

Ntlemeza, oudhoof van die
Vaike in Limpopo, is deur
pofisiemlnisterNathl Nhleko
aangestel nadat hy Dramat
geskors het Dramat se
skorsing word Donderdag in
die hooggeregshof in
Pretoria ultgedaag.

Volgens Beek/se bronne het
Ntiemeza sy eerste maand
deurgebring deur van Dramat
se vertrouellnge ontstee te
raak.

"GenJ. Ntiemeza kan
enJglemand rondskuif soos

GcnUnij. Banny Ntl
beheer van die Vaike," het sy
woordvoerder, brig.
Hangwani Mulaudzi, aan

Ntiemeza het binne dae na sy aanstelllng die volgende

gedoen:

• Kol. Zama Basi, hoofvan Integritaten Dramat se
boesemvriend, verplaas. Volgens 'n bron het
Ntlerneza glo gesfi Basi kan nie vertrou word nie;

• Kol. ̂ Aike Reddy, hoofvan finansies, is glo verplaas
omdat R56 mlljoen van die Vaike se begroting nog nie
bestee is nie. Die Vaike se boekjaar sluit eers einde
Maart;

• Geeis dat die Valke-struktuur aan horn voorgele

word in 'n vergadering waar "veranderinge oorweeg

sal word";

• Opnametoestelle In sy vergaderings verbled nadat

hy woedend gereageer het oor nuusberigte waarin hy

"woordellks aangehaal" word. Ntiemeza het gister

vender 'n nuwe Interne ondersoek na media-iekkasies

aangekoncfig en sy kollegas met skonsings gedreig;

• Gese rasseregstelling is 'n topprioriteit Verdere

verskurwings is onafwendbaar, want Ntlemeza meen

daaf Is onder meer "te veel Indiers in KwaZulu-Natal en

te vee) wit mense in Gauteng". Bronne meen dft is 'n

verskoning vir v'erdere skulwe;

SKAKH5 C2015MEDM24-AUEESTEVOOMBtOU
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a Gerugte doen die rondte dat die Valke se Tactical
Operations Management Section (Toms), 'n naslonale
eenheld wat veronderstel is om 'n sentrale rol in die
Valke se operas'es te sped, toegemaak gaan word.

Ztee/oVemeem lede van die eenheid is opdrag gegee
om beweerde Zimbabwiese misdadigers in Suid-Afrika
te arresteer. Luidens 'n bron is die mans direk aan kol.
Leslie "Cowboy" Mafuleke oorhandlg wat glo die
skakel tussen die Suid-Afrikaanse en Zimbabwe-polisie
was.

u

Die mans is later glo deur die
Zimbabwe-polisie vermoor.
Dit is die kwessie wat tot
Dramat se skorsing gelei het.

Volgens 'n bron kan dit dalk
as rede aangevoer word vir
die sluiting van Toms;

• Aangeduidatsyeie
stafbffisler ult Limpopo
ingevoer gaan word en dat
die in die rang van brigadier
aangestel si l word;

• 12 senior offisiere en
hoofde van sub-eenhede,
wat sake soos korrupsie,
sigaretsmokkelary en
georganlseerde misdaad
ondersoek, metander
offisiere vervang, het City

Pressdie naweek berig; en

• Gesorg dat kapL Paul Ramaloko, voormallge Valke-

woordvoerder, met sy eie woordvoerder uit Limpopo

vervang word.

Mulauda, NUemeza se woordvoerder, het heftig

kapsie gemaakteen "verskele onwaarhede" en gese

daar is mense wat die reeds "brose situasie In die.

Valke" verderwil destabiliseer.

Volgens Mulaudzi is Ntlemeza se planne daarop gemik

om die Valke te stabillseer." Daar sal streng opgetree

word teen bronne wat die goeie naam van genl.

Ntlemeza en die polisie beswadder met gerugte en

lekkasles."

GENL.
NTLEMEZA KAN
ENIGIEMAND
RONDSKUIF
SOOS HY
GOEDDINK,
WANT HY IS IN
BEHEER VAN DIE
VALKE "

- Brig. Hangwani
Mulaudzi

* SKAKELS O 2013 MEDIA24 • AU£ REOTE VOOMEHOU
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Mulaudzi hetook herhaaldelikgese "niemand Is nog
rondgeskuif n!e", al is hy self uit Limpopo In die plek
van Ramaloko geskulf.

Mulaudzi het verdergese Ntlemeza kan nle
veranderings aanbring tensy hy dit met Nhleko en Riah
Phiyega, pollslehoof, bespreek het nie.

"Genl. Ntiemeza is nog besig om Inligting In te win en
Indfen hy dink skuiwe is nodig, sal hy dit eers met die
minister en kommissaris (Phfyega) bespreek."

G'n verdere stappeas hof so beslis

Ltgenl. Anwa Dramat, geskorste hoof van die Valke,

bepian nle vetdera regstappe as die

hooggeregshof in Pretoria vandeesweek sy skorsing

handhaafnie.

Sy regsverteenwoordigers hetMaandagaand
gese hy sal berus by die hof se besluit In die
aansoekwatdle Helen Suzman-stigting (HSfO
teen sy skorsing ingedien het. Die aansoek word
Donderdag aangehoor.

Nathi Nhleko, minister van pollsie, hou by sy
besluit om Dramat te skors en sal die aansoek
teenstaan, het Musa Zondi, sy woordvoerder,
gese.

Die HSF voer aan Dramat se skorsing weens sy
beweerde rol in die onwettige uitlewering van
Zimbabwiers in 2010 Is ongrondwetlik
aangesien die konstitusionele hof besiis het die
polsleministeris nle by magte om die hoof van
die Valke te skors nle.

Zondi het gese die minister Is van plan om met.

Dramat oor sy skorsing te vergader, maar 'n

datum vir die vergadering is nog nie vasgestel

nie.

Bee/crvemeem die voorlopige datum vir die

ontmoef ng is 19Januarie.

Helen Zille, DA-leler, het gese die DA sal vra dat

die parlement Nhleko se besluit om Dramat te

skors, herslen.

-Charldu Plessisen Maryna Lamprecht

SXAKELS O2015MEDl/tt4*AUEREGTEVOOkBEHOU
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nil is maar not nog een van Zuzna sa skulwa Dm die

Nkandla ondersoek te vattnag. Zuma sa tyd sal kom. Ten

clotte die ml Is bloot beslg om te lulcter wat die tor In sy

hap vlr horn flulster en toe ckrlk hyl

,nwat is nog gaele nuus in hierdlB bedonnerde komipto

land van ona.n7?...absoluut nlks...dle sous trdn van

kotiupsle ry net van Etasle tot stasia en elk a NAR In die

drkus cover vlr sy of haar aUla.JIIII

DnppliDaPltnlild » 1

Nee.ek veiskll met ]ul alraaL Hy net sa pas gehoor daar Is

nlks gratis etas vandag nlo, sn die 56 mlljoen In dla Valke

se budgetls klaar dsue Zuma 'gedeps*

Daal ding kon tek nog noolt veretaan nle, vat dan die

R56m en gea dlt vlr Eksdoml Mler kom 'n ding... kyk die

ettsr s« o§. dlt spreek vanselfl Elsebet

Zuma het beells n vinger In die koekle bilk. 1 van sy

makkers wat die Job gekry het om seker te maak die

Valkc bly van sy gat af.

HENXTHndNM V l

shame netwerk24. Ek het die bal gespeel en nle die man

nle maar nogtans het Julie dlt goedgedlnk am my

kommentaar te verwyder. Is etc dalk te naby aan die

waatheld?

FltiJuOi EuthuUnd Id

C M van den Keever het sy verhaal "WIe 'n ander Jaag*

met die woorde aan Tant Betta, 'n korrupte ou slel,

afgeslult met die woorde: "Onthou tante, win 'n ander

Jaag, ward self moegt" Dleselfde geld vlr Zumple en sy

kornulte. Hoe harder hulle die eerllke mense van hierdie

land Jaag, hoe lammer gaan huUe word en op 'n dag gaan
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die weiWlkheld van die toekoms wat hulls In die gedg

ctaar.

Die traglrca felt Is Diamat is nla swart genoeg nle, seker

Jan van Hebeeck se ckuld.

"Ntlemeza, oudhoof van die Valke In Limpopo" Say no

more.

Nee, Jlslaalk. Bsebrt. hy tyk EOOB 'n Zombie, hy tree op

EOOE 'n Zombie, hy tnoet een wees.

Jy mort Mngtmdd wees op one n b m t i mn kommentaat t t tan

levar.

Kllek hltr om aan fa meld 1/piywaU/payvalI/Iojfnl, of hler nm U

regiitnser |/payvaUypiywaU/xubccnbe| Indlen fj nog nil 'n

gthraUnnprofiil geskcp het nil.
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«unor rai beds. Oni o l nt* ««JttJtmt. heart obi* nntcm* of «nd« vonnx

vmn butqirnk duld nil m btbou m IQI ng TO* mn tammenbur t«

vKwydet, KBrtotn, tpeij die b»l nla dl* nan nil.
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Ha dalmadtru caaai wara to b» ' a n t n l b t i f or lkuad,and that th* randtkn ltW|rtonl m m a 'trnoka

rcrein*.

Two Htwtu M i n t don to Drama! and ona wMih tlx atna InteMmKa dMilan n U thtbarora ha wai

•uipmnitt, >• defied Uah PkV<f>'> autitcUon to hand owr u m u t t t n her U ba 'cantnlittf*.

Nowavar, Phryt |a'i apokoearton, UniUnant Ganaral Solomon MakgtV, dahlad tNa.

Two sanror polloa H u n u told CXy f m a that aotnt of tha O M l Dranut a&idad to tncajd*

appnuchcJ Oramat for hk dockat attadl ad to tt.a Hawka hvuttiatkin lira lk« U < l mlllon I pant on

upfiadu I t Nbndk.

Tha dodit, tht tourto nkf, contain rfoantnti (Nta to Hit Hawka by I X Special Irrxatllatlftl Unit, whtcta
{ndudtianitllM*corrajporidance'r*vtilln|tha*lnlluanciofpolllciinl9i1hatwardln|oftha prefaclr",

Dramat rafuiad, but seven mlnutal later, ha rrctlvrd a cal from polka CDmmlnJoner Alan Phr/ep, who told
Mm to hand m the doctrt.

•Drainit toU rhVeia that tftt cam (ct under trie mtndita of the Kawblnd therefore ihouVt be

Invettitited by hU unit.,' a lenlor «ourt» M i l

ttSaddafinlBam

National Preiecutlnt Authority (Mr1*) ar^ polka KMrtcaiaylhat Ike Hawll were Imralvtd In u>rap«ne« I d

ol tht tett Ibyan Wl oar MuimmarSaddaffl aueta Tn South Africa- v/litH art be laved U IKrude rrUBotl h

ath, and wbich hiv« been loctte1 up In wirtheuiii bi itvaitl loatuniln Ciutanc

The»e feuma adagt there were inurrberofpolUctliu ind ettian w*io wanted ts lake eame of the caih for

Uiemialm, and Dranat and a lenlor NP» offlclil itood In that" way.

a rVaud andcomeitlon irtvesilf atian Into impended O head Rlcham MdluD

Thll weak, actlnc Kawki head Ma|or Banenl larny N lkmai traveled to Clie Townta colled th* tfockit

attachad tolht knelt (cat bn Drarut wai ovanaalnf hto fornur pollca olrne InMIOstnc* gcu Nlckard UdkUL

Tht Inveitieitlan, nkf two fenlor police hourctt, was at i n "advanced rtire* afltr f briakthrouch that came

In the form of i statement made by ont of Mdtol'i former allki.

http://www.citypress.co,za/newsAncbridc-backs-dramat-sibiya/
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Htwb Hut dnl V>BB ipntllc u u l wt)l U tomifftlon, tibjcm imvttUnt in* oninlxd crtnK - >nd rapluid

lhcni wxb othtr offlon.
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OUR REF: JFR/ MAT111<MAwd
YOUR REF: 1/12/2014

January 16,2015

o

The Minister of Police
Wachthuts
PRETORIA

HONOURABLE MINISTER

PER EMAIL TO: amellamonahenq@3ap3.qov.za

RE: CONTEMPLATED IRREGULAR AND UNLAWFUL PROVISIONAL SUSPENSION OF
THE NATIONAL HEAD OF THE DIRECTORATE FOR PRIORITY CRIME INVESTIGATION

The above matter and our previous correspondence refers.

1. It Is our Instruction that our cRent has been contacted by the office of Honourable

Minister of Police requesting that ha attend a meeting wfth the Honourable Minister In

Pretoria at 7pm on Monday the 1901 of January 2015.

2. We have previously Indicated to the Honourable Minister that our client would be willing

to accede to such a request for a meeting provided that, for the sake of costs and

convenience, the meeting be held In Cape Town and with our client's Cape Town based

legal representatives In attendance.

3. To date tho State Attorney's office and the office of the National Comissioner of the

South African POIICQ Services has neglected to respond affinnath/eiy to our client's

numerous requests for funding to pay for his legal costs In this matter and as a result our

client's legal costs to date have been for his own account

4. Given all of the aforegoing, we propose the following:

ASSOCIATES! STEVEN MRKB^BPROC I D9UR8 BURT CAVEf*eU8, BA, UJJ | TWCEY-t£EJA«E31BA,lU> I RUMAAUJEMCOS«,BCOH11B
C0«IU.TAla: 6AGSR PANSARt, BA, UB
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O

a) That the meeting be held in Cape Town on Thursday tha 22nd of January 2015

at 6pm In Caps Town and with our client's legal representatives in attendance.

Alternatively,

b) That the meeting be held In Pretoria on Thursday the 22nd of January 2015

{time to be confirmed) but with a written undertaking from the Honourable

Minister that the legal costs Incurred by our client (including counsels fees, travel

costs and expenses) be borne by the State Attorney's office.

5. Importantly the proposed meeting should In no way be construed as a basis for

postponing the pending litigation. It would be Inappropriate to ventilate these Issues until

a court has made an order.

6. Our client's firm instructions remain that the Honourable Court seized with the matter

must determine the merits, or alternatively the suspension must be forthwith uplifted In

terms of an order by agreement.

We await your urgent response hereto.

Yours faithfully

RILEY INCORPORATED

Pen JOHN RILEY
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Hogan Lovells (South Africa)
22 Fredman Drive
Sandton, Johannesburg
P O Box 78333 Sandton City 2146
DX 7 Sandton Square
T +2711288 6900
F +27112866901
vww.hoqanlovBll9.com

16 January 2015

Rlley Incorporated ... _. , „
5l.thema@hoqanlovella.com

212 Rosmead Avenuo D (2711) 7764388
Wynberg F 08MB8-i4a9
Emalli iohnCHfriaw.co.za Yourref JFR/MAT11144/*d
Fax! 0217971499 Ourrsf 135484/SJThama/L

Slkhakhane/dn
CONFIDENTIALITY CAUTION

This document Is Intended only for tha use of tht Individual or entity to which H Is addressed and contains Information that b
privileged and confidential. If the reader of this document Is not the Intended recipient, or the employee or agent responsible for
delivering tha document to the Intended recipient, you are hereby notified that any dissemination, distribution or copying of Ihls
document Is strictly prohibited. If you have received Ihls document In error, please notify us Immediately by telephone and
return tha original document to us al the above address at our cost.

Dear Sir/Madam

MEETING SCHEDULED BETWEEN THE MINISTER OF POLICE & LIEUTENANT GENERAL DRAMAT

1. We act on behalf of the Minister of Police In the suspension matter of Lt General Dramat

2. We have been Instructed by the Minister to respond to your letter dated 18 January 2015,
which was addressed to the Minister. Tha Minister has noted tha contents of your letter
and he has asked us to respond to your letter as follows.

3. On 24 December 2014, your client addressed a letter to the Minister in which he
requested to have a meeting with the Minister In order to discuss his early retirement The
Minister has acceded to his request. At no stage did your client Indicate that he would like
lawyers to be Involved In what he described as the "joint consensus seeking meeting".
The letter of 24 December also came from him personally and not from the lawyers,
despite that at that stage, he was already legally represented. It Is clear that your client
wanted to engage with the Minister individually and did not want to Involve the lawyers in
that meeting.

4. Your client was correct because such a meeting would not require the presence of the
lawyers since It relates to Issues of early retirement which are employment Issues. The
Minister acceded to the request from your client through his office and did not Involve any
lawyers and in keeping with your client's request to meet the Minister, which the Minister
acceded to, he Invited him to a meeting between him and tha Minister, at Pretoria on
Monday, 19 January 2015 at 7pm.

5. The Minister Is surprised that your client Is now insisting that he must come to the
meeting with the lawyers and that the Minister should bear the costs of his lawyers,
unless the Minister Is prepared to travel to Cape Town. As already Indicated herelnabove,
the meeting that has been arranged by the Minister for Monday, 19 January 2015, Is

H»«l Lcmlh ((•«• Al*») k t» (ncll*« m , d RouMdga Moftu ka t~j«Mlm n n l v I H K O l u n VA'
Jr% m InIM ••DVT|f pVPWflnV <*9'"^'* ** cnQIM Ulfl n l l l i HOpfl UVMt, m aft

K O l u n t f m nmtoimUaillvNcHltMifllaMimilnmBrHogMUntt
trt u r pMnnfta ngaMrt ti Eraum nd Witol Ho>»i l*«V k a> tattMmi kg»l endca vm hdudu H>i«ila>ifchtm<JmlUJ>.H99UliM)iU>LU>>d

dft alfeM k H a w Amataln Ulnran Mfrg Dnaak b m Coto™^ Of*j« taw Duw DuiuUxt FmKjt Hnluf Hamj Ito CMUntOV Moif Ks«a
Undo, li» VO^M tmnbouf 1MM Ubri Mkn lio-o. Uufiai mm Y»t N»»»m W*itt P>«U nM4^Mt H» i . JB»I™ Ro»« »«! Firt«» &«. p«*i B»rtfW
l k U u M i W V V M H D a AdCH D l I M m M M n M n & l

H09M U«"» (»«» flita) efawnl lUatH ICliJretr), J HMrojmiia. w Bunont ( l l a A B aiui*. A Batnr. XBnM>«̂  *C«tt». r i t m SCo«", W0r». A DM. UB«,
G M , IIOMato, JJrata,IJuMbMg.WJnMl«nv OltowJ^C PUW*!* Dll^il—\ lUWanM, Lltanlurtla >U«<r, EHd, DWtaiW» DPanhgM, CPUy. HMn.
OPttslwit RIUnHuo^ ORiaiar. Hanwawa, Ca«cM, A5«n>H BSjuk, I T I m . H l V n V W w n * NWabk bmuuttt DAdma, CMnh MUI«Un\ 0RMM

SIUlvJE l t a n R J t M U b J H A « A L P « « JFl*lN\M»« A U U M M I O t a A C l l T [ X < A ( M
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between the Minister and your client and the lawyers are not invited to It The Minister's
lawyers will also not be invited. The outcome of the meeting will determine whether there
Is a need for the lawyers to be engaged or not

6. Your client Is on suspension with firtl pay and benefits, which Include travelling allowance
and accommodation. Your client will be undertaking a work related trip when he traveb to
Pretoria on Monday, 19 January, because he will be coming to meet the Minister on a
work related matter. He has furthermore been Invited by the Minister and therefore his
travelling costs and accommodation will be covered, the same way hfa travelling costs
and accommodation are covered when he Is on a work related trip.

7. Your client Is Invited to attend the meeting with the Minister on Monday 19 January 2015
at Pretoria to discuss the Issues he has requested to discuss with the Minister In his letter
of 24 December 2015 In order to reach a consensus agreement with the Minister.

8. Do confirm to us in writing as a matter of urgency that your client will attend the meeting
as scheduled.

Yours faithfully

Hogan Lovells (South Africa)
Mr SJ Thema
Partner

TRANSMITTED ELECTRONICALLY WITHOUT SKNATVRB
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To: Thajnsy&J.
c e nortJeOcapebarxoza
Subjtcta RE:Lt6enAnw«i0rBtnat//Mlri{£tar of Police

Hown Lov*Us

AtCantion:SJThama

Dear Sirs

Re iMietlng between the Minister of Police and U Genl Dramat:

We refer to your letttr.dattd 16 Jinuaty 2015 which was Mnt by email at 10.59 pm and have noted the content*
thereof j Our dient does not Intand to respond to each and every matter raised therein. H ts failure to do so at this
stage must, not be construed us an admission of the truth thareof and our dlent reserves the right to respond
thereto fully at a later stage should the naad arlst.

We record tt i i following:

O
l . It hcbnecttrjat after the Minister unlawfully suspended our dlent that our dlent addressed

correspondience to tha Minister Jn Which he requested a matting with the Minister to discuss inter allt his
earfy retirement.

2. This letter as well as our subsequent correspondenca makes It dear that our diant regarded his suspension
as Unlawful and without basis In fact or the law,

3. In our dferrte tetter to the Minister he spadflcally requested the Minister to respond to him by 5 January
2014.

4. Apart from receiving an email from Amelia Monahsng, the Ministers Personal Assistant ,who confirmed
that the contents of tho latter had been brought to tht Ministers attention, no formal response was
addressed either to ourselves or our dlent apart from the telephone call to our dlent which resulted In our
letter dHted 16 January 2bl5rV. <-'•

5. The truth Is that the Minister failed to respond to our clients request for a meeting by the deadline set

6. Nowhere In our client's letter dated 24 December 2014 does our client state that he has waived his right to
legal representation and or that he Intended to meet with the Minister on his own. It was and has always
been our client's Intention to have his legal representatives present when meeting with the Minister,
particularly considering tha complex issues lnvolved.(eg. Sections 35 and 45 of the SAPS Act).

7. Subsequent to our clients totter and on 9 January 2015 The Helen Suztrun Foundation brought an urgent
application in the Gautehg High Court In terms of which they s«ek inter alia an Order dedarlng that the
Ministers dedslon to suspend our client as being unlawful and asking the court to set aside the suspension
decision.

8. The Minister is well aware that our client Is the Second Respondent In the matter and that our client has
agreed to abide the decision of the court.

ffcWtuwitt-b
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Minister and our client ffsubjftct matter of rtl* court application and must accordingly be tup jutfic*.

10. What Is jurprislngjhat the Minister h*s waited until «fl«r the tostftutton of the proceedings i
Jutt before the hearing of the matter to request to meet with our client

1L We understand that the matter It set down for hearing on Monday id January 2015.*-^'

12. We are concerned and more to furprtiad tt the Ministers Insistence to nrmet with our cltent on hit own and
without hie legal representative! being pnseni We reiterate that our cflenf t legal lepresentattvei will be
present when he maets with tha Minister or any of his representatives.

13. Prindplas of falmesi and transparency and the complexity of the Issues Invotad dictate that our riianf s
I representatives be present when our dtent meets with the Minister.

14. Although our dlant U Icean to meet with the Mlnisttr on the rawonablc tarmt BS set out In our
correspondence and after the hwtof o( the ro«ttsr,our dlent will not b« forced and or lnthnWatad into
meetlnf with the Minister on hit own and or wfchou* hli k p l reprMMmatlvf e balnt present.

^Z

In conclusion we wish to emphasize that the fact that our cJlant has agreed to aoMe by the decision of the court end
the fact thit he has not tiled any papers in th« matter which if pamttnc before the court mutt not and cannot be

i mean that our cVarrt agreat with the unlawful conduct of the Minister In suspending him. Al our
; arc reserved.

Thh m»»»<te camnlnn aMWontUl Matmiticn »nd b Imuiitfrt arty lor UM IrriMdutf numed. rt you to* not th* mmwl tddtttu* <n>\J OMJW not lOunrdnailii.
(JlHjTouih (x copy Ihh p-miH. H*zit noUty thn MxMrr iramutiWciT by r-mti IT you ti»wt racNhod tHt prnnKby frtrttohi irvd d*l«M rhk s-mHI (ram your
•yi(en, t-rr»nJI trwamhsion annot b* ?,ianMx*e re br iBcurad <h croMmc M Infonnarton mold be lnt*rcaptad, cormptad, bit, dMtreytd, wftve lit* of
IncornpltH, V (ontaln vi/utei. TNi andcr tftfrtfarw docs rot Kcxp< luM>ty for any wroc* pt orndiioiu In th« amiknu e< ihii i t iuu^c wHct\ «itM M * rwutl

Prom; Thema, SJ
S«rrtt 16 January 2015 10:59 PM
Toi John Rltey; 27217071499«VB)w»j!a
Ca Ahlr, UshJr; Maytia, Londfika; Nkotswe, Dtphney
Subject U Gen Anwa Dram&t//Mlrteter

Dear SWMadam

Kindly taks note of the attached letter, marked for your urgent attention

Kindly acknowledge receipt,

Regard*,

MuviMn* Vimiuimf
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A, Apart from nwtvjng an entail from Anjalld Mpnah^ng, tha MlnbUn f t rwnal Asslrtant iV/ho conflrrnBd
that the contents of the totter had been brought to thi MlnHtors attention, no formal wpaw wa$
addrossfld cfrhar to oumlves or our cltant tpsirt from the telephone ttH «> our cltent which resulwd In our

5. The truth b that tha Minister failed tn raipond to our clients Kqu«t foe i mtrtng by the dcadlln* t*l

6. Nowhert lnourdl«ntf»l*ttvdit«l24Dec«ntb4r20l4doe»ourcflentft«tttlisthehuwalv«dhlirightto
taal ripratantatlon and orthnt ho Inttndad to maetv/lthttrt hVnlnoron hlsowft. It was ftftd hu alwayi
been our dkinVi lnt»nWon to hive his lecol rapr«*#nl»tlv» JC present whan meeting with the Minister,
IMtrtlailarty <otulderlns the comptot MUMS lnvotved.(aJ. SicttoM 3S and 45 of the SAPS Act).

?, SotoiqtienttoDurcHanttlttHPindonflJanuBryMlS'IhtHefenSuiman Faundattan brought in urgint
•ppfldttcn fn thi Gwitcna High Court tn t«rm* of whbih they scaK Inttr «l(« in Order dedarfnc thtt thi
Minister? dcrtton to suipend our client« being unlawful and uldng tfM court to s*t uld« the suspension
d l O

8, TheMlrtUuftiwaBivrarethatourdlentUthiSiqondRejpondenUnthemitttrandthataurcllenthrt
»Wde thi dtdllon of the court
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The Minister of Police

Wachthuls

PRETORIA

O

Honourable Minister

amellamonahenaOsaps.qov.za

LIEUTENANT-GENERAL DRAMAT

Wo refer to the Judgment In the matter of Helen Suzman Foundation / Minister of Police

and others handed down In the North Gauteng High Court today.

Following the aforementioned judgment we record that:

2.1 The purported suspension of Lt-Gen Dramat was not authorised by law,

unconstitutional and Invalid from the outset;

2.2 The subsequent appointment of MaJ-Gen Ntlemeza as acting head is Invalid as the

legal foundation for such an appointment was non-existent;

2.3 Where the suspension of U-Gen Dramat was Invalid and a nullity from the outset, ha

was, In law, never suspended, so that there was no basis for the Court to order his

reinstatement

The effect of the judgment Is that U-Gen Dramat will resume his duties on Monday 26

January 2015. We assume In the circumstances that Lt-Gen Dramat will be allowed to

exercise his duties, functions and responsibilities unhindered and without any

DflECTORj JOHN FFlEDffiLEY, aJUR8.ua
ASSOCIATES: STEVBJ BARKER. B.PAO0 I DENNIS BUFrTCAVE»BJ3, BA, LOI | TnACrf-LEEJAMEB,BA,aB | BUWAAUJB DA COSTA, BCOM.UB

CCmULTMT: SAGEEH PAKSARI. BA, IXB
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Interference. Lt-Gen Dramat will inevitably be entitled to restore structures, procedures

and Investigations retrospectively from the date of his purported suspension.

We further trust that you as the Honourable Minister will comply with the High Court

judgment and take the necessary steps to ensure that Maj-Gen Ntiemeza [who was In

effect never appointed] vacate the office of Lt-Gen Dramat prior to Monday the 26th of

January 2015.

Finally we note and appreciate the media statement release by your spokesperson, Mr

Zondl, earlier today that confirms that you will not 'stop* Lt-Gen Dramat from returning to

his offices.

Yours faithfully

RILEY INCORPORATED

Per:
JOHN RILEY

RJM-0427



24 January 2015

RIley Incorporated
Attention: Sageer Pansari
212 Roamoad Avenue
Wynhorg
Email: lohnfltfHaw.co.za /
3aqoerClfr1aw.co.ga
Fax: 0217971490

Hasan Lmells (South Africa)
22 Fredman Driva
Sandton, Johannesburg
P O Box 78333 Sandton City 2 1 «
DX 7 Sandton Square
T +27112B8 6KO
F +Z711288 6901
www.hoqanlovcl1g.ayn

MrSJThama
El.themaBhooanlovBllg.corq
D (2711)7753388
F 088-688-1489

Yourref JFWMATi1144/wd
Our ref I354B4/SJ ThemaA

Sfthakhane/dn

CONFIDENTIALITY CAUTION
This document Is Intended only for tha use of tha Individual or entity to which it Is addressed and contains Information that Is
privileged and confidential. If the reader of this document Is not tha Intended recipient, or tha employes or agent responabla for
delivering the document to tha Intended recipient, you are hereby notified that arty dissemination, distribution or copying of this
document Is strictly pmhfbltad. If you haw received this document In error, pleasa notify us Immediately by telephone and
return the original document to us at the above address at our cost.

Dear Sir/Madam

MEETING BETWEEN THE MINISTER OF POLICE & LIEUTENANT GENERAL DRAMAT

1. Wo refer to the above matter and to previous correspondence herein. We again confirm
that wo act on behalf of tha Minister of Police, in the suspension matter of Lt General
Dramat

2. Your undated letter addressed directly to our client, the Minister of Police, sent at 17:48
yesterday (23"* January) afternoon, has been handed to us for advice and assistance with
a response.

3. We do not intend to traverse the contents of the aforesaid letter In detail, suffice to state
as follows that,

3.1 Our client denies your interpretation of the effect of the judgment (by Judge Prinsloo
delivered on 23 January 2015), as outlined In paragraph 3 of your aforementioned letter.
We In this regard refer you to the order on page 52 of Judga Prinsloo's Judgment;

3.2 Our client has in any event, proceeded to file an application for leave to appeal the
judgment which application was served on you electronically (at 17:18, which you
acknowledged in an email sent at 17:38, incidentally, 10 minutes before you sent the
letter to the Minister);

3.3 The application was also served on Webber Wentzel physically, whom you indicated In
your email 'have agreed to accept service of all processes and notices pertaining to this
matter on our behalf at their Johannesburg offices'', and
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3.4 Tho effect of our client's application for leave to appeal Is that It suspends the
application and the effeds of the judgment

4. In the circumstances, your client cannot resume his duties as yet, pending our client's
application for leave to appeal.

5. We trust he will be advised accordingly.

Yours faithfully

Hogan Lovells (South Africa)
Mr SJ Thsma
Partner

•nUUiSMTTTZD ELECTRONICALLYWT7WOUTSKSNATUXE
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19.1 IPID ia established In terms of Independent Police Investigation

Directorate Act 1 of 2011, the objects of which are, inter alia, the

following:

(a) to ensure Independent oversight of the SAPS and municipal

police service; and

(b) to enhance accountability and transparency by the SAPS and

municipal police services In accordance with the principles of the

constitution.

20. The IPID has since submitted its report to the National Director of Public

Prosecutions ("NDPP") for consideration, and I have been advised by IPID

that the matter is still under investigation. The file to the best of my knowledge

had not been closed. I must add that even if the file could have been closed,

that could not in law preclude me from conducting my own initiated

investigation. I would have still initiated an investigation due to the

seriousness of the matter and the fact that ft is the DPCi, its head and senior

officials who are implicated In these atrocious acts.

21, I have noted that H has been mentioned in the media and elsewhere that the

second respondent had been exonerated by IPID's investigation. These

assertions are made without facts or appreciation of why such a conclusion

was made by IPID. IPID simply makes recommendations which do not tie my

hands from taking further steps if there Is reason to believe that IPID's

conclusion is not correct on the facts and the law. In fact IPID's Investigation
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places the members of the DPCI at the centre of the Zimbabwe rendition and

that same was unlawful.

22. If there was no criminal act committed it would baffle me that IPID would refer

ita investigation report to the NDPP for a decision and further Investigation.

What also bothers my mind Is that the crime committed in the renditions of the

Zimbabwean nationals which led to the killing of at least two of them crass

border by the Zimbabwean police is a criminal act that wHi fall under DPIC's

complex inter-country operation. I regard it as a priority crime which would

have been at the top of the priority list of the DPCI for investigation, taking Into

account that the South African Government's standing and obligations, its rote

in terms of the SADC protocol was at stake.

22.1 Article 50) of the protocol provides that extradition may be refused if

the offence for which extradition is requested carries a death penalty

under the law of the requesting State, unless the State that gives such

assurance, as the requested State, considers sufficient that the death

penalty will not be imposed, or rf Imposed, will not be carried out

222. Whereas there is no extradition treaty between South Africa and

^-^ Zimbabwe, an application for the extradition of the Zimbabwean

nationals would have to be made in accordance with the statutory law

of Zimbabwe. This was not done, hence the Illegal rendition. Such

illegal renditions made South Africa, or have the effect of making South

Africa an accomplice and co-perpetrator in acts of human rights

violations. It is for these reasons that I consider the allegations relating
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to the Zimbabwean rendition report in a serious light These allegations

are sufficient to warrant action against the alleged perpetrators.

23. I would have expected that by now, four years later since the alleged

commission of the offence, DPCI would have Investigated the matter to find

out who has committed these atrocious crimes so that the perpetrators be

brought to book.

24. In my mind, it possibly explains why no concrete steps have been taken by

DPCI when it is its members who have been accused of the said crimes. I

regard accountability as the hallmark of a constitutional democracy, especially

from those occupying high office, such as the one occupied by the second

respondent Similarly I regard myself as accountable within the parametres of

my statutory powers. If I do not act when confronted with such serious

allegations alleged to have been committed by the DPCI, In which Its head is

alleged to have been involved. An assertion that I am compllclt to these

henlous crimes will not be far-fetched. To me it doeB not matter whether the

victims are of Zimbabwean origin or South Africans. Ufa Is life and must be

valued equally irrespective of one's social status, origin, colour, sex or creed.

O
25. South Africa Is a party to the following international instruments:-

a) 1947 - Geneva Conventions;

b) 1951 - Convention and Protection Relating to the Status of Refugees

(1951 Refugees Convention);
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

In the matter between:

THE HELEN SUZMAN FOUNDATION

and

MINISTER OF POLICE

LIEUTENANT GENERAL ANWA DRAMAT

MAJOR-GENERAL BERNIHG NTLEMEZA

NATIONAL COMMISSIONER OF THE SOUTH
AFRICAN POLICE SERVICE

Case no: 1054/15

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

NOTICE IN TERMS OF RULE 35(12)

TAKE NOTICE that the applicant requires the first respondent to produce for its

Inspection, and to permit the applicant to take copies, by no later than 12:00 on

Friday, 16 January 2015, of the following documents referred to in tha first

respondents answering affidavit dated 14 January 2015:

1. The "Independent Police Investigation Directorate (1PID*) report1 and "IPID

repon? referred to in paragraph 19 of the answering affidavit;

2. Each of the "witness statements, "other relevant documentation'' and "other

documents" referred to In paragraph 19 of the answering affidavit;

3. The "reporT referred to In paragraph 20 of the answering affidavit;

4. The * W referred to In paragraph 20 of the answering affidavit;
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5. The "Investigation ropoif referred to in paragraph 22 of the answering

affidavit

Dated at mM&jfiMJJW&t on tills (Q —' day of January 2015

O

3ERWEOTZEL
Applicants Atonrnsys

10 Flicker Road
lllovo Boulavard

Johannesburg 2196
Tel: (011)530 5887
Fax:(011)630 6867

Email:
vlad.movshovich@wei3berwentzel.com

Ref: V MovBhovich / S McKenzlo /
P De!a I D Rafferty / K Eksfeen

2329211

c/o HILLS INCORPORATED
ATTORNEYS

107 Nicoison Street
Brooklyn Office Park
First Floor, Unit B90

Brooklyn
Pretoria 0075

Tot 0872307314
Ref: AEngelbrecht

TO: THE REGISTRAR
Pretoria

AND TO: HOGAN LOVELLS (SOUTH AFRICA)
First Respondents Attorneys
22 Fredman Drive
Sandton
Johannesburg, 2198
Tel: (011) 775 6386
Fax 0B6 688 1489
Ref: SJ Thema / L Sikhakhane
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c/oMATABANEINC
Room 317,3 r t Floor
Saveikloua Building
Cnr Paid Kruger and Pretorlus Sfreefs
Pretoria
Tel: (012) 326 7076
Fax: (012) 321 1491
Reft Ms Mabudusha / R Mudau

VQ>

O
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

In the matter between:

CASE NO: 1054/2015

i)

O

o

THE HELEN SUZMAN FOUNDATION

and

THE MINISTER OF POLICE

LIEUTENANT GENERAL ANWA DRAMAT

MAJOR-GENERAL BERNING NTLEMEZA

NATIONAL COMMISSIONER OF THE
SOUTH AFRICAN POLICE SERVICE

Applicant

1ST Respondent

2NDRespondent

3R D Respondent

4 T H Respondent

RESPONSE TO APPLICANT'S NOTICE ITO RULE 35(12)

1. The applicant's Rule 35(12) notice amounts to the shifting of the goal post by

the applicant

2. The applicant's application Is centred on what it calls a crisp legal Issue of

whether the Minister had the power to suspend the National Head of

Directorate for Priority Crime Investigation ("DPCl") in the light of the

Constitutional Court Judgment In the Helen Suzman Foundation vs The

President of the Republic of South Africa, delivered on 27 November 2014.

3. The applicant's application has never been centred on whether an

investigation was conducted which exonerated the second respondent.
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4. For the above reason, the applicant is not entitled to the documents iisted in

its Rule 35(12) notice.

5. The second reason why the first respondent objects to the production of the

documents mentioned in the Rule 35(12) is that:

5.1 the report has been submitted to the NDPP by the IPID for a decision

and further investigation;

5.2 the IPID has said that the matter is still under investigation;

5.3 the report mentions the names of witnesses or potential witnesses

whose lives may be placed in danger if they were to be disclosed;

5.4 the report should, until the investigation is completed be kept

confidential, so are the documents which informed the report.

6. For the above reasons, the first respondent objects to the Rule 35(12) notice.

DATED AT SANDTON ON THIS THE 16™ DAY OF JANUARY 2015.

Hogan Lovells (South Africa) Incorporated
as Routledge Modlse Inc.
First Respondent's Attorneys
22 Fredman Drive

ML, Sandton
(~J Johannesburg, 2196

Ref: I35464/SJ Thema/L Slkhakhane/dn
E-mail: sl.thema@hoo.aniovells.com
Tel: (011)775 6386
Fax: 0866881489
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c/o Matabane Inc
Room 317,3rd Floor
Savelkouls Building
Cnr Paul Kruger & Pretorius Streets
Pretoria
PO Box 12168, The Tramshed 0126
Tel: 012 326 7076
Fax: 012 3211491
Ref: Ms Mpepo/R Mudau

TO:
THE REGISTRAR OF THE ABOVE
HONOURABLE COURT
PRETORIA

AND TO:
WEBBER WENTZEL
Applicants Attorneys
10FrickerRoad
lllovo Boulevard
Johannesburg 2196
Tel: (011)530 5867
Fax:(011)530 6867
E-mail: Vlad.movshovichtSiwebberwentzel.com
Ref: V Movshovich / S McKenzle /
P Dela / D Rafferty / K Eksteen
2329211 Service by Email
c/o Hills Incorporated Attorneys
107 Nlcolson Street
Brooklyn Office Park
First Floor, Unit B90
Brooklyn
Pretoria 0075
Tel: 0872307314
Ref. A Engelbrecht

Received copy hereof this
the day of JANUARY 2015.

for. Applicants Attorneys

fx—
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u*.u7ra wHiaavuiu Nor APPUCABLE-
(I)REPORTABLE: VI*/NO

(2) OF INTERESTTO OTHER JUDGES: K B / N O
(3JREVISED \ /

]N THE MATTER BETWEEN

THE HELEN SU2MAN FOUNDAnON

AND

THE MINISTER OF POLICE

LIEUTENANT GENERAL ANWA DRAMAT

MAJOR-GENERAL BERNING NTLEMEZA

NATIONAL COMMISSIONER OF THE
SOUTH AFRICAN POLICE SERVICE

/ES

CASE NO: 1054/2015

DATE:

APPLICANT

IST RESPONDENT

2 N D RESPONDENT

3 R D RESPONDENT

^RESPONDENT

JUDGMENT

by J
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23 December 2014, of the second respondent (without being disrespectful, but for the

sake of brevity, I will refer to him as "Dramat11) from his position as the National Head

of the Directorate for Priority Crime Investigation CDPCT).

The applicant also applies for ancillary declaratory relief inter alia, flowing from the

appointment by the Minister of the third respondent as Acting National Head of the

DPCI fallowing the Minister's suspension of Dramat

[2] Before me, Mr Unterhalter SC, assisted by Mr Du Plessis, appeared for the applicant

and Mr Mokhari SC, assisted by Ms Seboko, appeared for the first respondent

[3] Dramat; although duly cited by the applicant, did not take an active part in the

proceedings although he did, through his attorney, file a written notice to abide on

13 January 2015.

Attached to the founding papers, there is also a letter from Dramat's attorney, dated

12 December 2014, written to the Minister in response to the letter's notice of

"contemplated provisional suspension11 to Dramat dated 9 December 2014. In this

letter to the Minister, Dramat's attorney also challenges the lawfulness of the intended

suspension of his client

[4] The third and fourth respondents did not take part in the proceedings.

[5]- •• The matter was enrolled before me as an urgent application on Thursday 15 January

2015. On that occasion the question of urgency was challenged on behalf of the
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Minister, not because the latter felt that the case was not urgent, but because of the

technical objection that the case was enrolled for a Thursday instead of a Tuesday, in

terms of the existing Practice Directive, and insufficient time was given to the

Minister to file his opposing affidavit and heads of argument.

During an adjournment, the question of urgency was resolved, and the Minister was

afforded an opportunity to file his opposing papers and heads of argument which were

given to me over the week-end of 17 and 18 January. The case was postponed imtjl

19 January, when the merits of the case were argued before me.

Brief notes on the chronological sequence of events

[6] On 9 December 2014, the Minister wrote a letter to Drama! under the following

heading:

"Contemplated Provisional Suspension of the National Head of the Directorate

for Priority Crime Investigation Lieutenant General Dramat in terms of section

17DA(2)(aXi) and (iv) of the South Afiican Police Service Act 68 of 1995,

SAPS Act

Subject: Rendition of Zimbabwean nationals in 2010/2011

This serves to advise your good-self that the Minister of Police is considering

placing you on provisional suspension in terms of section 17DA(2)(a)(i) and

(iv) of the SAPS Act on the following grounds..."

For reasons which will appear later, the repeated reference by the Minister to the

provisions of section 17DAC2) is of some significance.
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[7] The notice of 9 December 2014 (evidently only given to Dramat on 10 December) is a

lengthy affair. However, I consider the contents to be, in particular, of importance

from the point of view of the Minister, so that it is convenient to quote extracts

therefrom:

"Tho following Zimbabwean nationals were rendtdoned and/or illegally

deported bv the Directorate for Priority Crime Investigation in 2010 and 2011

following a joint operation with Zimbabwean police (then follows eight

names).

The Zimbabwean nationals ... were allegedly fugitives for a crime of murder

and robbery committed in Zimbabwe. They were renditioned from South

Africa to Zimbabwe; it is further alleged that two of them were eventually

killed by Zimbabwean police. ...

The exchange of criminal suspects between the two law enforcement agencies

was allegedly not done in terms of Southern African Development

Community's Protocol oa Extradition; South Africa's Extradition Act 67 of

1962, as well as national legislation on mutual legal assistance in criminal

mattes.

According to the Hansard record of parliament of 13th December 2011, your

reply dated 25 November 2011, you supposedly responded to a parliamentary

question on these acts of renditions, wherein you supposedly misled the

Minister and parliament bv stating that it was the Department of Home Affairs

who deported the Zimbabwean nationals; well-knowing that the Zimbabwean

RJM-0442



nationals were wanted for criminal offences in Zimbabwe and had been

illegally deported by Directorate for Priority Crime Investigation (DPCI).

There ia suggestive evidence at my disposal that the Zimbabwean nationals

were wanted in Zimbabwe in connection with the murder of a. police colonel...

Therefore, in such an instance, mutual legal assistance on criminal matters and

extradition procedures should have been instituted.

Evidence at mv disposal, suggest that vou probably sanctioned the entry of

Zimbabwean police to South Africa and further sanctioned a joint operation.

between Directorate for Priority Crime Investigation fDPCD and Zimbabwean

police to trace the fugitives.

Furthermore, there is suggestive evidence that the South Afiican Department

of Home Affairs and the Zimbabwean Embassy were not involved in the

illegal deportation of the Zimbabweannationals.

In this regard you are instructed to furnish reasons to the Minister of Police,

within the next five (5) days, as to why you should not be provisionally

suspended pending internal investigations on the following acts of misconduct;

(I) undermining the legislative authority of the Minister of Justice and the

South African judiciary to make a determination and adjudication on

the extradition of the Zimbabwean nationals wanted in Zimbabwe for

the murder of a police colonel...;
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(2) bringing the international image of the Republic of South Africa into

disrepute by contravening the SADC Protocols on Extradition, Mutual

and Legal assistance and the United Nations' Convention against the

Torture and Other Cruel Inhuman or Degrading Treatment or

Punishment, bv allegedly being an accomplice or co-perpetrator on

torture, murder and renditions of Zimbabwean nationals;

(3) possibly misleading the Minister and parliament as to the lawfulness of

the deportations in question and the departments involved;

(4) allegedly committing the following criminal law offences:

(i) kidnapping;

(ii) defeating the ends of justice;

(iii) forgery, fraud;

as an accomplice and co-perpetrator;

(5) allegedly, involving the Directorate for Priority Crime Investigation in

illegal renditions activities,

Your co-operation in the spirit of good governance is appreciated.

Kind regards

NPTNhlcko
Minister of Police

Date: 10/12/2014" (The underlining is presumably that of the Minister.)

[8] On 12 December 2014 Dramat's attorney wrote a lengthy letter (the contents of which

I will not quote, for the sake of brevity) to the Minister in reaction to the

9/10 December notice of Contemplated Provisional Suspension,
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I briefly summarise some of the features of this letter, which, like the 9/10 December

notice, is an annexure to the founding affidavit:

The attorney has been acting for Dramat since September 2013 in the matter

surrounding the so-called "Zimbabwean rendition". Correspondence had been

exchanged between the attorney, the State Attorney, the National Commissioner and

IPID (the Independent Police Investigation Directorate to which I will refer as

•TPID").

The attorney, correctly in my view, reminded the Minister that section 17DA(2) was

found to be invalid and unconstitutional by the Constitutional Court on 27 November

2014 and severed, or deleted from the SAPS Act on that date. The case referred to,

which I will revisit later, is Helen Suzman Foundation v President of the Republic of

South Africa and others (case no CCT 07/14) and Hugh Glenister v President of the

Republic of South Africa and others (case no CCT 09/14). The attorney pointed out to

the Minister that the purpose of this constitutional litigation in Suzman and Glenister

was to ensure that the DPCI is adequately independent and has operational autonomy.

The attorney points out to the Minister, correctly, that the main thiust was to forbid

improper interference by the Minister and the National Commissioner with the Head

and members of the DPCI in the exercise or performance of their powers, duties and

functions. (I will refer to the Suzman and Glenister cases as "the 2014 judgment".)

The attorney also reminded the Minister that he was cited as the second respondent in

the Constitutional Court in the aforesaid cases, fully represented by three advocates

and that he should be aware of the orders of constitutional invalidity deleting
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section 17DA(2) and the "(2)n in section 17DA(1) from the SAPS Act The attorney

then says the following to the Minister

"You would therefore be in contempt of the Constitutional Court, should you

proceed with tbe contemplated provisional suspension of Lieutenant General

Dramat Clearly your advisors should from time to time look at the law and

recent Constitutional Court judgments against you."

The attorney then reminds the Minister that Dramat dealt with, the allegations against

him with regard to the so-called Zimbabwean rendition, in a statement of 23 October

2013 which is again attached to the attorney's letter as annexure "A". The attorney

also stated that he finds it alarming that it had come to the attention of Dramat that

certain witnesses had been told (presumably by IPID officials) that unless they

incriminate Dramat, they would be of no value to the investigator. It was also

submitted in the aforesaid statement that the DPCI was at the time (and still is

according to the attorney) tasked and seized with very sensitive and high profile

, investigations and that the timing of the then. IPID investigation and the current

contemplated suspension was seen as a "smear campaign" to derail any investigations

or arrests that the DPCI is in the process of conducting. The attorney, correctly,

refrained from listing details of the sensitive matters and the high profile individuals.

The attorney then also reminded the Minister that IPID sent an undated letter to

Dramat which contained the same allegations as those referred to by the Minister in

his Notice of Contemplated Suspension. Dramat was required to answer certain

questions regarding" the "rendition" of the Zimbabwean nationals which he did in a

statement dated 11 November 2013 which is also attached to this letter of the attorney
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as annexure "B". In the statement it was specifically pointed out that Dramat never

authorised or sanctioned co-operation or kidnapping of any of the Zimbabwean

nationals referred to in the IPID correspondence. It was also pointed out that Dramat

unequivocally denied any knowledge of any action whatsoever that he authorised or

participated in which was aimed to defeat the due administration of justice. Fraud and

theft allegations were equally vague and spurious and denied. The attorney pointed

out to the Minister that the Notice of Contemplated Suspension takes the matter far

beyond die allegations made by IPID, namely that Dramat undermined the legislative

authority of the Minister of Justice and the judiciary and that he is allegedly an

accomplice and co-perpetrator on torture, murder and renditions. It was recorded that

Dramat was reserving his rights in this regard. It was pointed out that neither IPID,

nor the National Commissioner or the NDPP complied with the request of more than a

year eariier for concrete evidence in support of these allegations to be furnished to

Dramat At all tunes, Dramat offered his full co-operation with a bonafide

investigation. Dramat got information that the authorities were trying to get a warrant

for his arrest. It was reiterated by his attorney that Dramat would voluntarily appear.

before a competent court to answer to any charges. The attorney again recorded that

efforts now to press on with the alleged Zimbabwean rendition complaint, more than

four years after the event, amounted to nothing other than slanderous, malicious

conjecture designed to derail sensitive investigations of the DPCI and/or an attempt to

discredit the reputation and integrity of Dramat and the DPCI.

The attorney concludes by reminding the Minister that he does not have the power to

suspend the Head of the DPCI and any efforts to continue to do so would be met with

an application to this court for urgent relief.
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[9] The Minister did not answer this letter. The statements, "A" and "B", attached to the

letter, are broadly summarised in the letter, and the contents will not bo repeated.

[10] On 23 December 2014, the Minister wrote to Dramat informing him that he was

placing Dramat "on precautionary suspension with full pay and benefits'1 with

immediate effect

In the letter, which is difficult to read because of the quality thereof, the Minister

acknowledges the iact that section 17DA(2) of the South Afiican Police Services Act

had been struck down. He argues, that he nevertheless retains the right to suspend

Dramat. He argues that he is empowered to do so on a certain reading of the 2014

judgment and that he is also empowered to suspend Dramat in terms of certain

provisions of the Public Service Act, 1994 ("the Public Service Act" or "the PSA")

which came into operation on 3 June 1994 as well as the Public Service Handbook.

[11] On 24 December 2014, Dramat responded to the suspension notice in a long letter

written to the Minister under his own hand.

I find it convenient to quote some of the paragraphs:

"1 . I have for several months reflected very carefully on the issues that

have unfolded in front of me. I have consulted my legal representatives

and I have been advised of my legal remedies,

2. • I respectfully point- out that the tactical 'backpedalling' from the initial

notice and the current reliance on the Public Service Act and Public
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Service Regulations and SMS Handbook is a clear indication to me that

no matter what steps I take to defend my position, a decision had

already been made, from the outset, to remove me from my position.

4. Having seen our country enter into a democratic phase, I felt that I

could contribute in a meaningful way and continue to develop the

principles which I fought and for which I was imprisoned.

5. My appointment as the Head of the DPCI, I perceived at the time, was

based on my credentials, my level of expertise and the fact that I

respectfully believe that I have always acted with integrity in the

manner in which I deal with people and investigations.

6. No doubtedly you are aware that I have recently called for certain case

dockets involving very influential persons to be brought or alternatively

centralised under one investigating arm and this has clearly caused

massive resentment towards me.

7. I can unequivocally point out that I am not willing to compromise the

principles that I have always believed in. I am not willing to be

'agreeable* or 'compliant1 in so far as I would then bo acting contrary to

my own moral principles and, also, contrary to the position in which

I was appointed.

10.1 The so-called 'Zimbabwean rendition investigation1 is a smoke-screen.

There are no facts whatsoever that indicate that at any given time

I have acted illegally or unlawfully ... Most certainly there has never

been any evidence whatsoever that I have, in any way, interfered with

any potential witnesses or' attempted to jeopardise the investigation

against me during the past four years.
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10.2 I wish to reserve my rights to fully vindicate myself against all those

who have sought to tarnish my name and reputation. I do not wish to

engage with those involved in this correspondence, in so far as that is

reserved for another forum, if necessary.

11. I therefore deny, with respect that the Notice of Precautionary

Suspension is legal, valid or regular. In fact it is totally irregular and

constitutionally invalid.

12. I am also aware that in the next two months there will be a drive to

remove certain investigations that fell under my "watch1, re-allocate

certain cases and that unfortunately, certain sensitive investigations

may even be closed down. This is something that I have to live with.

14t I note with interest that a two month period has been set to hold an

'enquiry1 (sic\). I can honestly say that the investigation into the

'Zimbabwean rendition1 case, has run for a very lengthy period of time

and till to date there has been no evidence whatsoever. It is clear that

I am being pushed out

17. ... After due consideration, with specific reference to the background

alluded to above, I am willing to submit a request to vacate office by

applying to the National Commissioner to approve my early retirement

hi terms of section 35 of the Act Quite clearly there is a pre-condition

that the unlawful precautionary suspension be uplifted without me

having to approach the court to do so.

18. t I therefore require that we should enter into a joint consensus seeking

meeting as a matter of urgency to prevent any instability within the
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DPCL Under the above circumstances your reply is eagerly anticipated

by no later than 5 January 2015."

As far as I could make out no such reply was forthcoming.

[12] On 30 December 2014, the present applicant's attorneys wrote to the Minister as

follows:

"1 , We represent the Helen Suzman Foundation Cour client1).

2. Our client understands that Lt Gen Dramat has been placed on

"precautionary suspension' by you in your capacity as the Minister of

the Police and that the suspension is for a period of sixty days from

23 December 2014. Our client also understands that no other

disciplinary processes to remove Lt Gen Dramat have been instituted or

followed by you or any other body at this stage.

3 . As you will know, as a matter of South Afiican law, it is imperative for

the DPCI to be adequately independent from the National Executive.

The suspension of the National Head strikes at the very heart of our

constitutional democracy.

4. As you will also know, our client is (and has been) concerned to ensure

that the rule of law is upheld in all spheres, including the essential fight

against corruption and organised crime mandated by the Constitution.

5» You will doubtless agree that, in this context, it is important to ensure

that any suspension of the National Head or any office-bearers in the

DPCI is constitutionally compliant and lawful. It appears that the

suspension was not grounded in law.
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6. To this end, our client requires you to furnish the following information

in writing by no later than Wednesday, 7 January 2015, so that it may

adequately protect its rights and the public interest

6.1 a copy of any document which evidences or constitutes the

purported suspension of Lt Gen Dramat, including any letter of

suspension issued to Lt Gen Dramat;

6.2 the effective date of the suspension;

63 the duration of the suspension;

6.4 whether any of the facts in paragraph 2 above are incorrect and,

if so, which facts and for what reason;

63 a copy of any documents and information on the basis of which

the suspension was decided by you;

6.6 a copy of any reports pertaining to Lt Gen Dramat produced by

the Independent Police Investigative Directorate;

6.7 full reasons for the suspension of the National Head;

6.8 details of what empowering provision you have used or invoked

for the purposes of the purported suspension of the National

Head;

6.9 what disciplinary steps have been taken by you or any other

institution or body in relation to Lt Gen Dramat that relate in

any way to the suspension or the grounds for such suspension;

6.10 a copy of any letter purportedly appointing any other person,

including Major General Bcming Ntlemcza, as Acting National

Head of the DPCI.
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7. Should you fail to deliver the above information timeously or should

the information not negate our client's concerns about the unlawfulness

of the decision to suspend the National Head, our client will have no

option but to assume that there was no lawful basis for such decision, to

assume that the facts in paragraph 2 are correct and to exercise ita legal

rights in its and the public's interest an an urgent basis.

Youis faithfully11

[13] There was no answer to this letter, so that the applicant launched hs application on

9 January, two days after the dead-line it imposed expired. I have dealt with the

procedural development of the case between 15 January, when it was first enrolled,

and Monday 19 January.

What could be added to this chronology, is that when the Minister filed his answering

affidavit, the applicant called, in terms of rule 35(12), for the opportunity to lake

copies of certain documents referred to in the answering affidavit including the

"IPID report", certain "witness statements", "other relevant documentation", a "report"

and a "file". In an answer, the Minister refused to make these copies available

claiming that the applicant was shifting the goal-posts having based its application an

whether the Minister had the power to suspend the National Head in the light of the

2014 judgment The Minister also claimed that, according to IPID, the matter was still

under investigation and its report, until the investigation is completed, is confidential.

On this basis, the Minister offered no evidence whatsoever to show improper

involvement of Dramat in the "Zimbabwean rendition" case. Dramat himselfi as the

only possible role player, before this court, in the affair, expressly denies any
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involvement, as appears from his two statements, dating back to 2013, furnished to the

Minister by his attorney. He repeats his denial of any liability in his 24 December

letter to the Minister.

Declaratory Telief sought by the applicant

[ 14] The relevant paragraphs of the notice of motion read as follows:

"2. declaring that the decision of the Minister of Police, the Honourable

MrNkosinathi Nhleko (the Minister1), of 23 December 2014, to

suspend Lt Gen Anwa Dramat, the National Head of the Directorate for

Priority Crime Investigation (DPCT) (the suspension decision1) is

unlawful and setting aside the suspension decision;

3, declaring that the decision of the Minister to appoint Major-General

Beming Ntiemeza as Acting National Head of the DPCI (the

appointment decision1) is unlawful and setting aside the appointment

decision;

4. declaring that the Minister is not empowered to suspend the National

Head of the DPCI other than in accordance with sections 17DA(3) and

(4), read with section 17DA(5), of the South African Police Service

Act, 1995;"

There is also a prayer for costs against whoever opposes the application.

Section 17DA and other provisions of the South African Police Service Act. 1995 f'the SAPS

Act")
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[15] The DPCI (also popularly known as "the Hawks") ia a creature of the SAPS Act It is

created in terms of section 17 which constitutes Chapter 6A of the SAPS Act More

particularly, it is created by section 17C(1) which provides:

"The Directorate for Priority Crime Investigation is hereby established as a

Directorate in the Service."

The "Service" means the South African Police Service established by section 5(1) of

the SAPS Act

Section 17C(2) provides that the Directorate consists of, inter alia, the National Head

of the Directorate at national level, "who shall manage and direct the Directorate and

who shall be appointed by the Minister in concurrence with Cabinet" and subsection

(2)(aA) also provides for a Deputy National Head at national level.

[16] I turn to section 17DA which goes under the heading "Removal from office of

National Head of Directorate";

Before portions of this section were struck down as unconstitutional by the

Constitutional Court in the 2014 judgment, and deleted firom the SAPS Act with effect

from the date of the order, which was 27 November 2014, it read as follows:

"(I) The National Head of the Directorate shall not be suspended or

removed firom office except in accordance' with the provisions of

subsections (2), (3) and (4).

(2) (a) The Minister may provisionally suspend the National Head of
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the Directorate from his or her office, pending an inquiry into

his or her fitaes3 to hold such office as the Minister deems fit

and, subject to the provisions of this subsection, may thereupon

remove him or her fiom office -

(i) for misconduct;

(ii) on account of continued ill-health;

(iii) on account of incapacity to carry out his or her duties of

x-v office efficiently; or

(5v) on account thereof that he or she is no longer a fit and

proper person to hold the office concerned.

(b) The removal of the National Head of the Directorate, the

reasons therefor and the representations of the National Head of

the Directorate, if any, shall be communicated in writing to

Parliament within fourteen days after such removal if

Parliament is then in session or, if Parliament is not then in

session, within fourteen days after the commencement of its

next ensuing session.

Q
(c) The National Head of the Directorate provisionally suspended

from office shall during the period of such suspension be

entitled to such salary, allowance, privilege or benefit to which

he or she is otherwise entitled, unless the Minister determines

otherwise.

(d) An inquiry referred to in this subsection -

(i) shall perform its functions subject to the provisions of

the Promotion of Administrative Justice Act, 2000
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(Act 3 of 2000), in particular to ensure procedurally fair

administrative action; and

(ii) shall be led by a judge or retired judge: provided that the

Minister shall make the appointment after consultation

with tha Minister of Justice and Constitutional

Development and the Chief Justice.

(e) The National Head of the Directorate shall be informed of any

allegations against hi'tn or her and shnU bo granted an

opportunity to make submissions to the inquiry upon being

informed of such allegations.

(3) (a) The National Head of the Directorate may be removed from

office on the ground of misconduct, incapacity or incompetence

on a finding to that effect by a Committee of the National

Assembly.

(b) The adoption by tho National Assembly of a resolution calling

for that person's removal fiom office.

(4) A resolutioa of the National Assembly concerning the removal fiom

office of the National Head of the Directorate shall be adopted with the

supporting vote of at least two-thirds of the members of tho National

Assembly.

(5) TheMinister-

(a) may suspend the National Head of the Directorate fiom office at

any time after the start of the proceedings of a Committee of the

National Assembly for the removal of that person; and

f
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(b) shall remove the National Head of the Directorate from office

upon adoption by the National Assembly of the resolution

calling for the National Head of the Directorate's removal.

(6) The Minister may allow the National Head of the Directorate, at his or

her request; to vacate his or her office -

(a) on account of continued ill-health; or

(b) for any other reason which the Minister deems sufficient

(7) The request in terms of subsection (6) shall bo addressed to the

Minister at least six calendar months prior to the date on which the

National Head of the Directorate wishes to vacate his or her office,

unless the Minister grants a shorter period in a specific case."

(Emphasis added.)

[17] It is common cause that the Constitutional Court, in the 2014 judgment; dated

27 November 2014:

(1) declared the "(2)" in section 17DA(1) inconsistent with the Constitution and

therefore invalid, and deleted it from the date of the order;

(2) declared section 17DA(2) inconsistent with the Constitution and therefore

invalid, and deleted it from the date of the order.

[18] This means:

(1) that section 17DA(1) now reads (in peremptory language):

"The National Head of the Directorate shall not be suspended or

removed .from .office except in accordance with the provisions of

subsections (3) and (4)."
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(2) Where section 17DA(2) has now been deleted and declared unconstitutional

and invalid, the Minister no longer has the power, in terms of that subsection,

to provisionally suspend the National Head and, pending an inquiry, remove

him or her from office for the reasons mentioned in the relevant subsection;

and

(3) the powers of the Minister to suspend or remove the Notional Head are now

limited to the provisions of subsection (5)(a) and (b) which renders the

~. Minister's power to suspend and/or remove the National Head subject to the

prior start of the proceedings of a Committee of the National Assembly for the

removal (subsection (5)(a)) and tho passing of a resolution by the National

Assembly calling for the removal of the National Head by a two-thirds

majority (subsection (5)(b)).

[19] From the aforegoing, the following remarks are also, in my view, valid:

1. The "Contemplated Provisional Suspension" notice by the Minister to Dramat

of 9/10 December 2014 is invalid because it purports to base this contemplated

provisional suspension on the provisions of section I7DA(2)(a)(i) and (iv)

which, by then, had already been struck down as invalid and unconstitutional

and deleted from the Act

2. The remarks by the Minister in his suspension notice to Dramat of

23 December 2014 that

"The remaining provisions of the section fmv note: which would

include subsections (3), (4) and (5)) deal with the suspension and

removal of the Head when the process for the removal has been
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initiated by Parliament These provisions are not applicable to the

current situation."

are misplaced. It fails to take into account the peremptory provisions of

section 17DA(1), as it now reads and as it read when the suspension notice was

given, that "the National Head of the Directorate shall not be suspended or

removed from office except in accordance with the provisions of subsections

(3) and (4)".

[20] It is common cause mat, when the suspension and provisional suspension notices were

sent to Dramat, there had not been (and still is not) a "start of the proceedings of a

Committee of the National Assembly for the removal of that person" or a resolution by

the National Assembly calling for the National Head to be removed, which are the

only two occurrences which can trigger the powers of the Mlmster to suspend or

remove the National Head, depending on the circumstances.

[21] In their comprehensive and able argument, counsel for the Minister offered

submissions on the interpretation of the 2014 judgment and the effect thereof on the

striking down of subsection (2) which are not in harmony with the remarks I have

made. I will consider those submissions when dealing with the 2014 judgment

Helen Suzman Foundation v President of the Republic of South Africa and others: Glenlster v

President of the Republic of South Africa and others fCCT 07/14. CCT 09/14) T201417ACC

32 of 27 November 2014: "the 2014 judgment"
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[22] As I have already indicated, the Minister contends for a different conclusion following

the deletion by the Constitutional Court of section 17DA(2) to the one I attempted to

advance.

[23] Correctly, the Minister says the following:

"33. The contemplated suspension in section 17DA(5) is triggered by the

process that is Initiated by the Committee of the National Assembly for

the removal from office of the Head of the DPCI on account of

misconduct, incapacity or incompetence If the Committee of the

National Assembly makes a finding against the Head of the DPCI,

he/she may be removed from office by the adoption of a resolution

supported by a vote of at least two-thirds of the members of the

National Assembly. The procedure in section 17DA(5) for the

suspension of the Head of the DFCI is triggered by the commencement

of the proceedings before the Committee of the National Assembly.

So, the section 17DA(5) suspension is parliamentary initiated. That la

the marked difference between the procedure in the repealed section

17DA(2) and the section 17DA(5)."

[24] The Minister then goes on to submit that, despite the striking down and deletion of

17DA(2), he nevertheless retains the right of suspension and removal of the Head.

He does so in the following terms:

"34. In striking down section 17DA(2) the Constitutional Court did not

explicitly or implicitly say that as the Minister I cannot suspend the

Head of the DPCI other than in terms of section 17DA(5). To the
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contrary, the Constitutional Court affirmed my power to suspend and

my power to execute an oversight role over the Head of the DPCL

If the judgment of the Constitutional Court were to be read to imply

that I cannot suspend the Head of the DPCI other than in terms of

section 17DA(5) then this would invariably mean that ray oversight

role over the Head of the DPCI has been abrogated."

[25] The Minister then goes on to advance the following interesting and, at first blush,

attractive, argument

"This would mean that I would play a meaningless oversight role to hold the

Head of the DPCI accountable to the legislation applicable to him, but I cannot

initiate an investigation upon receiving information pointing to serious

allegations of misconduct against him, and I cannot initiate an inquiry to

ascertain the veracity of such allegations nor to institute a disciplinary inquiry.

This would mean that I can only fold my arms and be at the mercy of the

parliamentary Committee should it dedde to start the proceedings for the

removal of the Head of the DPCL It is also not clear haw the parliamentary

Committee would initiate the proceedings for the removal of the Head of the

DPCI without an investigation relating to the alleged conduct"

[26] The Minister then goes on to advance what he considers to be the correct

interpretation of the judgment in the context of the Minister's powers to suspend the

Head:

"36. On a proper reading of the Constitutional Court judgment, it struck

down section 17DA(2) on two grounds: first that the subsection lacks
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clarity meaning that it is convoluted; second, that the words 'as the

Minister deems fit* gives the Minister the discretion to suspend the

Head of the DPCI without pay which invariably compromises the job

security of the Head of the DPCI and insulation from political and

executive interference. I fully agree with the Constitutional Court's

ratio decidendi on this issue. The Head of the DPCI and the DPCI

must be protected from executive and political interference. He or she

must be independent and perform his/her duties without fear, favour or

prejudice.

37. However, in finding that section 17DA(2) is inconsistent with the

provisions of job security, independence and that it lacks clarity, the

Court, however, made it clear that that does not mean that I do not have

the power to suspend the Head of the DPCI hi the context envisaged in

section 17DA(2) save for the offending provisions of the subsection

which I have already dealt with above."

O
[27] In support of his argument, the Minister relies on what was said hi paragraph [85] of

the 2014 judgment:

"[85] But for 'as the Minister deems fit* and the possibility of a suspension

without pay and benefits provided for in subsection (2Yc>. I can find no

reason to attack the bases on which this subsection empowers the

Minister to suspend the National Head. These are specific, objectively

verifiable and acceptable grounds for suspension and removal.

Suspension without pay defies the exceedingly important presumption

of innocence until proven guilty or the audi alleram paitem rule and

4
\
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unfairly undermines the National Head's ability to challenge the

validity of the suspension by withholding the salary and benefits. It

irrefutably presumes wrongdoing. An inquiry may then become a

dishonest process of going through the motions. Presumably, the

Minister's mind would already hove been mads up that the National

Head is guilty of what she is accused of. Personal and familial

suffering that could be caused by the exercise of that Draconian power

also cry out against its retention. It is the employer's duty to expedite

the inquiry to avoid lengthy suspensiona on pay."

(I emphasised the first portion of this paragraph in the judgment because it is

also emphasised by the Minister, if I understand him correctly, as the main

thrust of his argument as to how to interpret the judgment.)

[28] What the Minister fails to do, is to also scrutinise the paragraphs in the 2014 judgment

following upon paragraph [85]:

"[86] The only real threat to job security is the Minister's power to remove

the National Head from office in terms of section 17DA(1) and (2).

These provisions are not clearly set out and therefore do not provide

even a modicum of clarity. The removal process is initiated through

the appointment of a judge by the Minister to head an inquiry into

whether the National Head should be removed from office on any of

the grounds listed in section 17DA(2)(a). Based on the

recommendation of that judge, the Minister may remove the Head.

Thereafter the fact of the removal, the reason therefor and the
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representHtions of the National Head, if any, arc to be conveyed to

Parliament within fourteen days of the removal.

[87] Unlike section 12(6) of the NPA Act that empowers Parliament to

reverse the removal of the NDPP or Deputy NDPP by the President,

section 17DA(2)(b) docs not say what it is that Parliament is required

to do upon receipt of the information relating to the Minister's removal

of the National Head. There is no provision made for Parliament's

interference with that decision. This begs the question, what purpose

^^ does it then serve to inform Parliament? A proper reading of
d

subsection. (2) indicates that the Minister's removal of the National

Head is, .subject to whatever Court processes that may ensue, final

Parliament has no meaningful role to play but merely to note the

decision. One would have thought that the requirements that

Parliament be informed of the removal, be furnished with reasons for

the removal and the representations by the National Head within

fourteen days of removal, where intended to facilitate speedy

intervention by Parliament before more, possibly unjustified, damage is

done to the life of the National Head or the functionality of the DPCL

That intervention would ordinarily entail an assessment of the propriety

of the finding of wrongdoing and the punishment meted out to the

National Head, if correctly found guilty of wrongdoing.

[88] But, not only is the section silent on what Parliament is supposed to do,

it is also silent on how it is to do whatever is supposed to be done, if

any, and on the time frames within which any action is to be taken.

It is similar to section 17CA(3) which requires the Minister to inform
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Parliament of the appointment of the National Head within fourteen

days of the appointment, but does not say what, if any, Parliament is

supposed to do with that information. Evidently it is, as in this

instance, merely for noting. All these are additional pointers to the lack

of clarity that pervades the SAPS Act as amended. Parliament's power

to intervene, as in the case in terms of section 12(6) of the NPA Act,

cannot be read into this section without the Court usurping the

legislative role of Parliament There is a yawning chasm between the

^ subsection (2) procedure and the role of Parliament set out in

subsections (3) to (6).

[89] This subsection (2) removal power is inimical to job security.

It enables the Minister to exercise almost untrammelled power to axe

the National Head of the anti-corruption entity. The need for job

security was articulated in Glenlster II in these terms:

'At the very least the lack of specially entrenched employment

security is not calculated to instil confidence in the members of

the DPCI that they can carry out their investigations vigorously

(*^ and fearlessly. In our view, adequate independence requires

special measures entrenching their employment security to

enable them to carry out their duties vigorously,'

<Mv note: this is a reference to Gknister v President of the

Republic of South Africa and others 2011 3 SA 347 (CC) at

paragraph [222].)

[90]- Subsections (3) to (6) provide for those special measures that

entrench the employment security of the National Head. They deal
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with the suspension of the National Head by the Minister, flowing from

a possible removal process initiated by a Committee of the National

Assembly. Although the Minister still has tho power to suspend, no

provision is made for suspension without salary, allowances and

privileges. A recommendation by a Committee of the National

Assembly for the removal of the National Head would have to enjoy

the support of at least two-thirds of the members of the National

Assembly to be implemented. The removal would then be carried out

{-J by the Minister.

[91] This suspension by the Minister and removal through a Parliamentary

process guarantees job security and accords with the notion of

sufficient independences for the anti-corruption entity the State creates.

That portion of section ITDAO) that refers to subsection (1) and

subsection (2) itself are, however, inconsistent with the constitutional

obligation to establish an adequately independent corruption-busting

agency. They must thus be set aside. The balance of section 17DA

passes constitutional muster and would thus continue to guide the

f~\ suspension and removal process of the National Head." (Emphasis

added.)

[29] The Minister, in his argument, has placed a particular emphasis on the last sentence of

paragraph [91] which stipulates: "The balance of section 17DA passes constitutional

muster and would thus continue to guide the suspension and removal process of the

National Head." The Minister argues that the use of these words "is quite telling" and

then submits:
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"The choice of the words in these lines is consistent with what the Court had

already found in paragraph [85] that my power to suspend the Head of the

DPCI do not get abrogated by the deletion of section 17DA(2)."

The Minister appears to argue that these remaining provisions of section 17DA

(including (3), (4) and (5) dealing with suspension and/or removal through the

parliamentary process) can be used by the Minister for "guidance" when he exercises

his still existing powers of suspension in a manner other than in terms of section

O 17DA(5).

Astonishingly, the Minister then says the following about the "guidance" so available

to him:

"The guidance I received from the remaining provisions of section 17DA is

that a suspension must be with pay and the removal if it were to be considered

must be done through, a parliamentary process." (Emphasis added.)

It seems to me that the Minister concedes that the "guidance" is linked to the

/-*v suspension or removal through a parliamentary process. This concession, if it is one,

flies in the face of the Minister's argument that "... the Court however made it clear

that that does not mean that I do not have the power to suspend the Head of the DPCI'

in the context envisaged in section 17DA(2)...'1

[30] I can find no support whatsoever for the Minister's submissions and for the

interpretation which he-seeks to attach to the 2014 judgment:
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1. In paragraph [91] of the 2014 judgment, it is stated unequivocally that the

reference to subsection (2) in 17DA(1) as well as subsection (2) itself are

inconsistent with the constitutional obligation to establish an adequately

independent corruption-busting agency and must be set aside. This was done

with effect from the date of the order, on 27 November 2014.

2. This means that section 17DA(1) now provides, in peremptory terms, that: the

National Head of the Directorate shall not be suspended or removed from

office except in accordance with the provisions of subsections (3) and (4).

There is no room whatsoever for the Minister's argument that he can,

somehow, still suspend the Head "in the context envisaged in section

17DA(2)".

3. It follows that the "contemplated provisional suspension" of Dramat, of

9/10 December 2014, which was expressly based on the provisions of section

17DA(2), long after this subsection was deleted by the Constitutional Court,

was unlawful as it flew in the face of the 2014 judgment and section 17DA(1),

and therefore void ab Inltio ("van die aanvang af nietign -Hiemstra and Gonin

Trilingual Legal Dictionary 2nd ed pago 144).

4. It follows that the suspension of Dramat by the notice of suspension of

23 December 2014, which incorporates, by reference, the contemplated

provisional suspension, and which declares the provisions of section 17DA(3)

and (4) to be "not applicable" and which, like the "contemplated, provisional

suspension" was written well after the deletion of the offending provisions on

27 November 2014, is also unlawful and void ab initlo as it flies in the face of

the 2014 judgment and the provisions of section 17DA(I).
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In Pikoll v President of Republic of South Africa and others 2010 1 SA 400

(GNP) at 408C-E the following is said:

"The purported exercise of public power that is not authorised by law is

invalid from the outset A declaration that executive action is invalid

'is merely descriptive of a pre-existing state of affairs'. In the interest

of an orderly society, however, such action is treated as if it were valid

until it is declared invalid. The Court that finds executive action not

authorised by law, must declare it invalid"

O
See also sections l(c) and 2 of the Constitution of the Republic of South

Afiica, 1996.

Cora Hooter Administrative Law in South Africa 21"1 ed p545-546.

Fose v Minister of Safety & Security 1997 3 SA 786 (CC) where the learned

Judge, still dealing with the interim'Constitution 200 of 1993, says the

following at 834F:

"Section 4(1) makes unconstitutional conduct a nullity, even before

Courts have pronounced it so."

Q
At 8341, the learned Judge points out that it is not the declaration itself (that

administrative or executive conduct is unconstitutional) that renders the

conduct unconstitutional. The declaration is merely descriptive of a

pre-existing state of affairs.

Cora Hoexter, op cit; also referredto by the learned Judge in Pikoll, puts it as

follows on p545-546 where she deals with remedies in proceedings for judicial
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review (more with regard to the Promotion of Administrative Justice Act no 3

of 2000, or "PAJA", but I am of the view that the same remarks apply to other

executive action not necessarily mcluded in the definition of "administrative

action" in PAJA. Indeed, in Plkoll, the court was confronted with executive

action not included in the definition of administrative action, and involving the

removal from office by the President of the National Director of Public

Prosecutions):

"An administrative action or decision, no matter how blatantly illegal it

may appear to be, continues to have effect until such time as it ia

pronounced invalid by the Court. At that point the decision not only

ceases to have effect but may be treated as if it never existed.

Invalidity thus operates with retrospective effect, both at common law

and under the Constitution, as a consequence of constitutional

supremacy and in accordance with, the doctrine of objective invalidity.

In administrative law 'setting aside1 is a logical consequence of

declaring the decision to be invalid, and is simply a way of saying that

the decision no longer stands, or that it is void. It is one of the

remedies provided for in section 8 of the PAIA."

(The learned author here refers to section 8(l)(c) of PAJA-) At 547, the

learned author also states: "An invalid act, being a nullity, cannot be ratified,

Validated1 or amended." I do not refer to all the authorities listed in the

footnotes.
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Mr Mokhari, in his diligent address, and on the subject of the unlawful act

being treated as valid until it is declared unvalid, also referred me to the well-

known case of Oudehraal Estates (Pty) Ltd v City of Cape Town and others

2004 6 SA 222 (SCA) where the following is said at 242B-C:

"The proper functioning of a modem State would be considerably

compromised if all administrative acts could be given effect to or

ignored depending upon the view the subject takes of the validity of the

act in question. No doubt it is for this reason that our law has always

recognised that even an unlawful administrative act is capable of

producing legally valid consequences for so long as the unlawful act is

not set aside."

It is clear, as I pointed our, that this principle is recognised both in Plkoli, and

by Cora Hoexter. However, where the declaration of invalidity operates with

retrospective effect, and has the effect of the unlawful act being treated as if it

never existed, it would seem to me that all actions taken by the Minister

following the unlawful suspension will be tainted and of no consequence if

I were to declare the suspension to be unlawful and invalid.

[31] As to the reference by Cora Hoexter to PAJA, Mr Mokhari also reminded me of the

provisions of section 8 of that Act If I understood him correctly, he argued that from

the wording of paragraph 5.1 of the founding affidavit ("to review and set aside the

decisions of the Minister..."), it is plain that this is an application for review in terras

of PAJA, so that the remedy sought falls under section 8(c) of that Act which reads as

follows:
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It seems to me that one of the leading cases on the subject is Fedsure Life Assurance

Ltd and others v Greater Johannesburg Transitional Metropolitan Council and others

1999 1 SA 374 (CQ where the following is said at 400D-F:

"It seems central to the conception of our constitutional order that the

Legislature and Executive in every sphere are constrained by the principle that

they may exercise no power and perform no function beyond that conferred

upon them by law. At least in this sense, then, the principle of legality is

implied within the terms of the interim Constitution. Whether the principle of

the rule of law has greater content than the principle of legality is not necessary

for us to decide here. We need merely hold that fundamental to the interim

Constitution is a principle of legality,"

In this case, I have found, that the Minister purported to exercise a power and perform

a function beyond that conferred upon him by law, following the order in the 2014

judgment

Cora Haexter distinguishes between the application of the principle of legality and the

PAJA route. At 122 she says:

"But legality also has a wider meaning (hat goes beyond administrative action,

and this is probably the more common usage of the torn today. Here h refers

to a broad constitutional principle of legality that governs the use of all public

power rather than the narrower realm of administrative action. This principle

of legality (or 'legality and rationality1) 13 an aspect of the rule of law, a

concept implicit in the interim Constitution and the founding value of our

constitutional order in terms of section l(c) of the 1996 Constitution. The
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fundamental idea it expresses is that 'the exercise of public power is only

legitimate where lawful'.11

For these reasons, I am of the view that it is appropriate to attack the actions of the

Minister on the strength of the principle of legality, rather than in terms of PAJA.

It should also be borne in mind that the executive powers or functions of the National

Executive, or some of them referred to in the definition of "administrative action" hi

PAJA, are excluded from the operation of that Act One of the actions excluded from

the PAJA definition is contained in the provisions of section 92(3) of the Constitution

which reads:

"Members of the Cabinet must—

(a) act in accordance with the Constitution..."

[32] I turn to the position of the thud respondent

The position of the third respondent Major-Gencral Beming Ntlcmcza ("the third

respondent"!

[33] In the founding affidavit, the applicant alleges that an Acting National Head (hero

purportedly the third respondent) cannot be appointed if Dramat was not lawfully

suspended. The applicant argues that in the circumstances the appointment decision

of the third respondent must suffer the same fats as the suspension decision of Dramat

[34] This allegation is not dealt with in the opposing afSdavit The Minister only offers a

blanket denial of everything in the founding papers inconsistent with his version in the

opposing afSdavit.
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[35] I have pointed out that section 17C of the SAPS Act provides for the establishment of

the DPQ and provides that the Directorate will, inter alia, consist of a Deputy

National Head at national leveL

[36] The procedure involving the appointment of the Deputy National Head as Acting

National Head is governed by the provisions of section 17CA(12). This subsection

reads as follows:

"(12) (a) Whenever the National Head of the Directorate is

absent or unable to perform his or her functions, the

Minister shall appoint the Deputy National Head of the

Directorate as the Acting National Head of the

Directorate.

(b) Whenever the office of the National Head of the

Directorate is vacant or the National Head of the

Directorate is for any reason unable to take up the

appointment contemplated in subsection (1), the

Minister shall appoint the Deputy National Head of the

Directorate as the Acting National Head of the

Directorate.

(c) If both the National Head of the Directorate and the

Deputy National Head of the Directorate are absent the

Minister shall appoint a suitably qualified and

experienced person as the Acting National Head of the

Directorate.

\(y
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(d) Whenever the Deputy National Head of the Directorate

is absent or unable \a perform his or her functions, the

National Head of the Directorate shall appoint a suitably

qualified and experienced perison as the Acting Deputy

National Head of the Directorate.
i

(e) Whenever the office of the Deputy National Head of the

Directorate is vacant the Head of the Directorate shall

appoint a suitably qualified person as tho Acting Deputy

National Head of the Directorate."

[37] In tho Minister's heads of argument, it is stated that the Minister appointed tho third

respondent as Acting National Head in terms of subsection (12)(c). It is stated that the

Minister could not appoint the Deputy National Head of the DPCI because the DPCI

does not have a Deputy National Head currently. Under these circumstances, it is

questionable whether the Minister complied with the provisions. Subsection (12)(c)

provides that if the office of the Deputy National Head is vacant (like here) the Head

of the Directorate shall appoint a suitably qualified person as tho Acting Deputy

National Head, and not the Minister. It is also questionable whether subsection

(12)(c) was applicable because that foreshadows a situation where both the National

Head and the Deputy National Head "are absent". It may be arguable that such a state

of affairs does not apply to the present circumstances. Nevertheless, I make no formal

pronouncement on this, as the issue was not pressed before me.
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[3 8] In prayer 3 of the notice of motion, the applicant seeks declaratory relief to the effect

that the appointment of the third respondent by the Minister as Acting National Head

of the DPCI is unlawful and also for the setting aside of that appointment decision.

[39] It was argued on behalf of the Mhiister that the relief sought in prayer 3 would not

necessarily follow even if prayer 2 was granted. The relief sought hi prayer 2 is a

declaration that the decision of the Minister to suspend Dramat as the National Head is

unlawful and the setting aside of that suspension decision is also sought

It was argued on behalf of the Minister that the granting of prayer 3, following upon

the granting of prayer 2, will only be a foregone conclusion if further relief is granted

to the applicant to the effect that Dramat should be reinstated in his position,

something not expressly requested in the notice of motion.

In this regard, I -was referred by Mr Mokhari to the case of Transmt ltd and others v

Chlrwa 2007 2 SA 198 (SCA) where it is stated that the process by which the

employee was dismissed was tainted through bias, and was correctly set aside in terms

of section 6(2)(a)(iii) of PAJA, It was held that where the learned Judge a quo, having

set aside the dismissal by the employer, also granted retrospective reinstatement, he

was wrong in taking the latter step. It was held that in administrative law the subject

is usually entitled only to have the decision at issue set aside and the matter remitted

for a fresh decision. It is on this basis, if I understood the argument correctly, that it

was argued that reinstatement of Dramat will not follow, even upon granting of Ihe

relief hi prayer 2 namely a declarator to the effect that the suspension was invalid and

unlawful. It was further argued that, even upon the granting of prayer 2, and the
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setting aside of the suspension of Dramat as unlawful, the Minister is still obliged "in

the absence of the reinstatement of Dramat" to ensure that the DPCI has a National

Head, which the Minister did by appointing the third respondent in compliance with

section 17CA(12)(c).

In his replying address, Mr Unterhalter confirmed that reinstatement of Dramat was

not specifically sought and need not be granted in those terms. He argued, correctly,

that this was not a PAJA application, as I have already pointed out so that the dicta in

Chinva and, for that matter, the provisions of the labour Relations Act are not

applicable. This is not a case of Dramat approaching the court as an aggrieved

employee. The applicant is not acting on behalf of Dramat but as a non-governmental

organisation with, the objective, inter alia, to defend the values that underpin our

liberal constitutional democracy and to promote respect for human rights. He pointed

out that the applicant approaches the court firstly, in its own interest It is an

organisation that is primarily concerned with the principles of democracy and

constitutionalism, as well as the rule of law. These arc all implicated by the unlawful

decisions of the Minister to suspend Dramat and to appoint the third respondent

It was argued that, in addition to his unlawful actions, the Minister has failed in his

constitutional duty to protect the independence of the DPCI and uphold the rule of law

in South Africa. It was argued, secondly, that the applicant also approaches the court

in the public interest All South Africans have an interest in the rule of law, the

requirements for a properly functioning constitutional democracy and, in particular,

that urgent steps be taken to root out corruption. Counsel confirmed, correctly in my

view, that this is a challenge based on the principle of legality, and not a PAJA

application.
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[40] I return briefly to the argument raised in the founding papers (not specifically

challenged in the opposing aiHdavit) that ths third respondent cannot be appointed if

Drama! -was hot lawfully suspended and that the appointment decision of the third

respondent must suffer the same fate as the suspension decision of DramaL

In Seale v Van Rooyen NO and others, Provincial Government, North West Province v

Van Rooyen NO and others 2008 4 SA 43 (SCA) the following is said at 50C-D:

"I think it is clear from Oudekraal, and it must in my view follow, that if the

first act ia set aside, a second act that depends for its validity on the first act

must be invalid as the legal foundation for its performance was non-existent"

In commenting on this decision, Cara Hoexter, at 549-550, says, after quoting the

relevant passage from Seale:

"In other words, as Oudekraal itself makes clear, the factual existence of an act

is capable of supporting subsequent acts only as long as the first act is not set

aside. In this instance a decision to grant a servitude had indeed been set aside,

and the subsequent registration of the servitude was therefore of no force and

effect."

[41] In t i e circumstances, I have concluded that the position is as follows, and I find

accordingly:

1. the purported suspension of Dramat was not authorised by law,

unconstitutional and invalid from the outset - Plkoli at 408C-D;
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2. the appointment of the third respondent as Acting National Head depends for

its validity on the suspension of Dramat and is, consequently, invalid as the

legal foundation for such an appointment was non-existent- Seale at 50C-D;

3. where the suspension of Dramat was invalid and a nullity from the outset, he

. was, in law, never suspended, so that there is no basis for ordering his

reinstatement;

4. where the appointment of the third respondent as Acting National Head

depended for its validity on the suspension of Dramat, which was invalid and a

nullity, the appointment of the third respondent is also invalid as the legal

foundation therefor was non-existent Such appointment, therefore, also falls

to be declared invalid, and, inasmuch as it may be necessary, set aside.

Other legislation and provisions relied upon bv the Minister in support of his decision to

suspend Dramat

[42] In the face of the striking down and deletion by the Constitutional Court of section

17DA(2) of the SAPS Act, which the Minister argues, as I have illustrated, did not

deprive him of his powers to suspend and remove Dramat, the Minister also, in the

purported suspension notice of 23 December 2014, suggested that he is empowered to

suspend Dramat by the provisions of the Public Service Act, Prodamatioa no 103 of

1994, and the so-called SMS Handbook, and more particularly chapter 7 thereof.

[43] In section 1 of the Public Service Act ("the PSA") "member of the services" is defined

as meaning a member of-

"(a) ...
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(b) the South African Police Service appointed, or deemed to have been

appointed, in terms of the South African Police Service Act, 1995 (Act

68 of 1995); or

(o) ..."

Section 2(2) of the PSA provides:

"(2) Where members of the services, educators or members of the

Intelligence Services are not excluded from the provisions of this Act,

those provisions shall, subject to subsection (2A), apply only in so fir

as they are not contrary to the laws governing their employment"

(Emphasis added.)

The provisions in subsection (2A) are not applicable for present purposes.

[44] As already pointed out, chapter 6A of the SAPS Act (containing sections 17A to 17L)

deals with the DPCI, which is also established in terms of section 17C(1). It also, in

section 17CA contains detailed provisions relating to the appointment, remuneration

and conditions of service of those comprising the DPCI. I have quoted, at some

length, from some of the provisions of the SAPS Act la short, the provisions of the

SAPS Act fully govern the employment of members of the DPCL This includes

17DA dealing with the removal from office of the National Head of the Directorate.

Consequently, any conditions or provisions hi the PSA, not in harmony with what is

enacted in the SAPS Act, will not apply to Dramat The argument of the Minister, in

this regard, can therefore not be upheld.
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[45] It was pointed out by counsel for the applicant, correctly In my view, that the Senior

Management Service Handbook, published in 2003 CSMS Handbook") is delegated

legislation under the PSA and would therefore also not be applicable to the suspension

and/or removal of the Head of the DPCI as this is governed, as pointed out, by section

17DAofthe SAPS Act

[46] In any event, if one has regard to chapter 7 of the SMS Handbook, on which the

Minister relies, the provisions of paragraph 2.3 thereof under the heading "Scope of

application" read as follows:

"(1) This Code and Procedure applies to the employer and all members.

It does not, however, apply to the employer and members covered by as

disciplinary Code and Procedure ~

(a) ...

(b) contained in legislation or regulations.11

The disciplinary procedure in the present case, specifically the suspension and/or

removal of the National Head of the DPCI, is covered by the SASP Act so that chapter

7 of the SMS Handbook does not apply to Dramar.

It was also argued on behalf of the applicant that the SMS Handbook merely confirms

that which the SAPS Act makes abundantly clear. Section I7DA(1) of the SAPS Act

unambiguously provides, as already mentioned, that the Head of the DPCI shall not be

suspended or removed fiom office except in accordance with the provisions of

subsection (3) and (4). Peremptory language in a statute must, in the absence of

strong indications to the contrary, be interpreted as compulsory and not merely
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directory. Not only are there no such contrary indications, but all the indications are

that it should be interpreted to exclude any other mechanisms for suspension.

It follows that the Minister's attempted reliance on any other legislation to justify his

actions is misplaced

Ofoer arguments offered on behalf of the Minister

[47] I have dealt with most of the arguments presented on behalf of the Minister,

[48] An. argument advanced on behalf of the Minister, which I have not yet mentioned, was

raised for the first time during the proceedings before me. It has to do with a

compromise or transaction

In short, it has to do with Dramaf 3 letter to the Minister of 24 December 2014,

extracts of which I have quoted. The argument seems to be based on Dramnfa

utterance that he is willing to submit a request to vacate his office by applying for

approval of early retirement but subject to the precondition that the unlawful

precautionary suspension be uplifted without Dramat having to approach the court to

do so.

[49] The argument, if I understood it correctly, appears to be that these utterances by

Dramat constitute a compromise or an agreement not to litigate so that the applicant is

debarred from proceeding with this application.

[50] I was referred to the case of Gollach and Gomperts (1967) (Pty) Ltd v Universal Mills

and Produce Co (Pty) Ltd and others 1978 1 SA 914 (A). In the judgment it was
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stated, at 921B-C that a transactio is an agreement between litigants for the settlement

of a matter in dispute and the purpose thereof is not only to put an end to existing

litigation but also to prevent or avoid litigation.

Inasmuch as such a transactio may have been binding an the applicant, which it

clearly is not, there is no evidence whatsoever of such an agreement having been

entered into between the Minister and Dramat. Indeed, in his opposing affidavit, dated

14 January 2015, the Minister says that he is in tho process of arranging a meeting

with Dramat

[51] In any event, as Mr Unterhaher correctly argued, no agreement between Dramat and

the Minister, if there were to be one, can act as a bar to the applicant proceeding with

the present application. The applicant, as stated, litigales in its own interest and in the

public interest hi an effort to uphold the principles of democracy and

consn'tusionalism, as well as the rule of law. The application is aimed at attacking the

constitutionality and validity of the Minister's actions.

[52] In the circumstances, I see no merit in the Minister's argument based on the alleged

compromise or transactio.

The applicant's locus sfamfl/standing to launch this application

[53] In the opposing affidavit, the Minister argues that this relief is sought by the applicant

"on behalf of the second respondent" in circumstances where the second respondent

has not authorised the applicant to bringthe application on his behalf neither has he

Sled an affidavit supporting the application. It is argued that the applicant has no right
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in law to bring an application on behalf of the second respondent for his reinstatement

or the upliftment of bis suspension when there is no evidence in the founding papers to

the effect that the second respondent seeks to challenge the suspension in court It is

argued that the applicant seeks to be the guardian of the second respondent when the

latter has the ability and capacity to act on bis own behalf and to bring an application

himself, if he so wishes.

[54] The applicant's assertion that it brings the application in the public interest is, so the

Minister submits, a red herring because the applicant cannot act in the public interest

when the aggrieved party is present and available to act on his own. It is argued that

the applicant cannot rely on the provisions of section 38 of the Constitution to

establish the necessary locus standi to launch this application. The applicant is

required, so the argument goes, to demonstrate in the founding papers that Drama! is

unable to act on his own and for that reason it was in the public interest that the

applicant should so act Consequently, the applicant does not have the necessary legal

standing to bring this application.

[55] In response to this argument, it was painted out on behalf of the applicant that the

latter does not contend that it seeks relief "on behalf of the second respondent". This

is not a requirement under the law on own-interest standing. Nor is it a requirement

that the applicant must demonstrate that Dramat "supports the application". It is

irrelevant whether Dramat is "present and available to act on his own". This fact is

irrelevant to the objective legal question as to whether or not the Minister acted in

accordance with the law in bis attempts to remove Dramat from office.
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[56] Counsel for the applicant pointed out that their client relies on own-interest and public

interest standing, inter alia as provided for in sections 38(a) and (d) of the

Constitution.

Section 3 8 reads as follows:

"38. Enforcement of rights. - Anyone listed in this section has the right to

approach a competent court, alleging that a right in the Bill of Rights

has been infiinged or threatened, and the court may grant appropriate

relief including a declaration of rights. The persons who may

approach a court are—

(a) anyone acting in their own interest

(b) anyone acting on behalf of another person who cannot act in

their own name;

(c) anyone acting as a member ofi or in the interest of, a group or

class of persons;

(d) anyone acting in the public interest and

(e) an association acting hi the interest of its members."

(Emphasis added.)

[57] I was reminded by counsel for the applicant that their client brings this application,

firstly, in its own interest It was submitted that it is trite that our law accords

generous rules for standing which permit applicants to seek relief either on their own

behalf or on behalf of others. It is also trite, so it was submitted, that constitutional

standing is broader than traditional common law standing. See Giant Concerts CC v

Renaldo Investments (Pty) Ltd and others 2013(3) BCLR 251 (CC).
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It was further argued that even if the applicant's own interest standing is questionable

(which the applicant denies) this may not prohibit a court from hearing the matter, if

the interests of justice so demand. CAMERON J said in Giant Concerts,

"There may be cases where the interests of justice or the public interest might

compel a court to scrutinise action even if the applicant's standing is

questionable. When public interest cries out for relief, an applicant should not

fail merely for acting in his or her own interest"

[58] Counsel submitted that the applicant has sufficiently demonstrated that as an

organisation which is primarily concerned with the principles of democracy and

constitutionalism, as well as the rule of law, its rights and interests are affected by the

unlawful decisions of the Minister to suspend Dramat and to appoint the third

respondent This is a matter of such grave importance that it is undoubtedly in the

interest of justice for the applicant to invoke section 38(a) of the Constitution. This is

particularly so in the context of the applicant's involvement in ensuring that the DPCI

is properly insulated from political interference and safeguarding the DFCFs

independence, through its interventions as an amlcta curiae in Glenister II and as an

applicant in the 2014 judgment In neither of those cases the locus standi of the

applicant was attacked. It is difficult to see how an objection to the locus standi can

be upheld in this particular matter under these circumstances. After all, the present

matter flows from the 2014 judgment for reasons which have already been explained.

[59] As to public interest standing, which also involves the 2014 judgment, section 3 8(d) of

the Constitution allows a party to bring constitutional challenges "in the public
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interest'1., It has been held repeatedly that the court should adopt a "generous" or

"broad" approach to standing in these matters. CAMERON J held in Beukes v

Krugersdorp Transitional Local Council 1996 3 SA 467 (W) at 474 that such a

generous approach is not limited to the Constitutional Court, but should be adopted by

"all courts that are called upon to adjudicate constitutional claims" and the generous

nature of the test applies both in respect of who qualifies as having standing and how

that standing may be evidenced.

[60] It was also argued that the conduct or views of Dramat do not in any way affect the

public interest in upholding the rule of law and dealing with blatantly unlawful acts by

the National Executive in respect of a key public institution. In any event, so it was

further argued, it is clear from Dramat'a letter of 24 December 2014 that the offer

(oftaking early retirement) was made under duress and because Dramat is

disillusioned with the Minister's inability to act lawfully and with attempts to subvert

his office and authority.

[61] In all the circumstances, I am satisfied that the applicant has made out a proper case

for legal standing and that the attack on the applicant's standing is ill-founded. I add,

for the sake of clarity, that I was specifically informed by counsel for the Minister

during the proceedings that the issue of standing was not raised as a point in Umine for

immediate decision but that it had to be decided as part of the main judgment

Conclusions

[62]. I have already set out my conclusions, particularly when dealing with the position of

the third respondent and other subjects.
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4. The Minister is ordered to pay the costs of the applicant, which will include the

costs of the proceedings of 15 January 2015 and the costs of two counsel.
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level corruption and was becoming an Inconvenience to those with something to hide. Dramat himself
lias argued that the accusations of Illegal renditions Is just cover for his Investigations Into high level
corruption.

The Helen Suzman Foundation challenged the suspension this week In the North Gauteng High Court,
citing a Constitutional Court ruling In November last week prohibiting such a unilateral suspension. The
North Gauteng High Court ruled that the police could not unilaterally suspend the Hawks boss. The ANC
stood behind the Police Minister's decision to suspend Dramat on full pay, but refused to reinstate him,

Democracy watchers In SA see a replay of the Scorpions demise in 2009. The Scorpions had a
conviction rate of between 82% and 94%, and had secured 617 convictions In 2006, Just before It was
disbanded. It was replaced by the Hawks, which has been unable to match this work rate. Since
Inception, the Hawks have been tainted by suspicions of political Interference. Where the Scortplons
were seen as fearless In pursuing corrupt senior figures, the Hawks appear to have been less
enthusiastic In chasing down top political figures suspected of Involvement In corrupt activities.

SAPA reports that in November last year, In a separate case dealing with the Hawks's independence
from the national executive, the Constitutional Court deleted a section of legislation dealing with the
process through which the head of the Hawks could be suspended.

Criticising the "untrammelled power" given to the police minister, Instead the court ruled that the
police minister could only suspend the head once a parliamentary committee had conducted an
Investigation - an action that was not taken In the case of Dramat.

The Scorpions had been far too effective In chasing down corruption for some In power. It will be

remembered that its arms deal Investigation resulted In the conviction of Zuma's former financial

adviser, Schablr Schalk, on fraud and corruption charges.lt also put ANC big-wig Tony Yengeni behind

bars for accepting a hefty discount on a luxury vehicle as a pay-off linked to the arms deal. The

Scorpions were far too successful for their own good.

This brings us back to Dramat's suspension. In 2011, the Constitutional Court ruled that sections of the

Acts that disbanded the Scorpions and created the Hawks were Inconsistent with the Constitution. It

gave Parliament 18 months to rectify the legislation.

http^/news. acts .coza/Uog/2015/02/wra(s- Ihe- 5 lory-behl nd- haw ks-chlef-anw a-df em ats-sus pension 1/3

RJM-0490



,3/12/2015

t 0 Insolvency
•• EB intelligence

f B International
S Justice s

t ,
1 B Labour ' ,

B Media
1 i • Mining * '

0 Politics [
\ H Press freedom t (

S Securltlsatlon
,. . S Social Media, > „, (

> B Social welfare
S Speeches and Statements

. B Sport •; ' "
j H State spending * ,

STa*
' S Trade
' B Trademarks <
, S Transparency

Ads Online News » Whaf s the slory behind Hawks chief Anwa DramaTs suspension? | BJog

Let's face this one fact: anyone heading up a police Investigations unit Is prone to undue Influence.
Case In point Is the late SA Police Commissioner Jackie Sclebl who was convicted In 2010 of having
a corrupt relationship with convicted drug dealer Glenn Agliottl. Selebl's conviction pointed to the type
of Influence to which senior police officials are exposed. The wife of former head of police Intelligence,
General Joey Mabasa, ran a gold exchange business In Bedfordvlew, Johannesburg, with the wife of
Jailed Czech gang leader, Radovan Krejclr. When the heat got too much, Mabasa was let go with a R3
million golden handshake. President Jacob Zuma has filled the country's top security posts with pals,
which no doubt helps to keep the attention off his past dubious dealings (though It did not help him
much over the Nkandla scandal, Involving some R230 million In public money going to his private
estate). There Is an awful lot to hide for some In the top echelons of government, even If one discounts
the Infamous arms deal.

So what's Dramat's story? Is It really about the Illegal rendition of four Zimbabweans, or the high
profile cases he was Investigating? We have no reason to doubt his Integrity (we nota his daughter
works for Africa's largest law firm, ENS, which has been Involved In several controversial cases). Was
he starting to close In some Influential and corrupt officials, or did he avoid Investigating someone he
should have? Or Is It really about the rendltioned Zimbabweans?

Mall & Guardian gives a clue as to what may be the real motivation (adding that Dramat fears for his
life If he returns to work):

' • • In his December 24 letter to Police Minister Nkasinethl Nhleko following his purported suspension, Dramat

wrote: "No doubt you are aware that! have recentty called for certain case dockets Involving very Influential

persons to fca brought or alternatively centrarsed under me Investigating arm and this has dearly caused

massive resentment towards me.'

New claims have emerged suggesting the controversial security upgrade at President Jacob Zuma's Nkandla

homestead was at the apex of Investigations Dramat perceived s i highly sensitive,

AmaBhungane has been told by a source familiarwith the matterthatln December2014 Dramat aled for the

Nkandla dockets - currently under the control of the divisional commissioner for detective services Vkiesh

Moonoo -to be transferred to the Hawks,

The South African Police Service has never denied this allegation, merely stating that national commissioner

Rlsh Phlyega and Dramat never discussed the Nkandla Investigation.

A Constitutional Court ruOng two weeks earlier made It dear that Dramat alone has the authority to decide

which cases the Hawks should take on.

The source said that following his suspension Dramat told colleagues that his first noOce of the Intention to

suspend him arrived barely two days after he asked for the transfer of the Nkandla dockets.

In any event, Dramat has won the latest round in this legal battle which will no doubt go on a while

longer, as this story from Business Day makes clear:

£ • Parliament's police committee dedded unanimously on Frt&y to ask guidance (rom Speaker of the National

Assembly Bahka Mbete as to whether It was the right committee to consider 3 request by Police Minister

Nkostnathl Nhleko for an Investigation Into the removal of Lt-Gen Dramat.

Lt-Gen Dramat was suspended In December by Mr Nhleko over an allegation that he was Involved In unlawful

renditions. But Lt-Gen Dramat has disputed these reasons, calling them a smokescreen, and saying that there

was resentment against him because of some of the hlgh-prx/He Investigations he had been overseeing.

The Helen Suzman Foundation's counsel, David UnlerhalterSC, said there were 'exceptional circumstances' In

the case that warranted an order allowing Lt-Gen Dramat to return to work. He added that the minister had

not made any argument about why his return would be harmful.

But counsel for the minister, William Mokhati SC, said the earlier court order did not refer to the re-

instatement of Lt-Gen Dramst, it had only declared that the suspension was unlawful. The court could not be

asked to enforce something It had not earlier ordered, argued Mr Mokhati.

b 2/3
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He aid the foundation had to "live with the consequences" of the order lth»d sought originally.

i
i Winning the legal battle is one thing, but Dramat may as well chalk this up to a moral victory. He Is

unlikely ever to serve In government again. The damage he has inflicted on the ruling party at this

stage is unlikely to be forgiven. The government's security portfolio Is again In a shambles and the

| message Is clear: the fight against corruption Is confined to those who don't weltd any real power. Keep

. your nose out of our affairs.

1

f i

f i
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^ The views expressed herein are those ofthe author and do not necessarily reflect those of Acts Online.

5 Acts Online accepts no responsibility forthe accuracy, completeness or fairness of the article, nor does \

\ the Infonrtatlon contained herein constitute advice, legal or otherwise.
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Terry Crawford-Browne represented the Anglican Church during the 1996-1998 Parliamentary
Defence Review, and in the public interest is the applicant in case 103/10 now before the
Constitutional Court.

• 11 Aug 2011 08:53 (South Africa)

Like a cancerous tumour in the national conscience, the Arms Deal Saga (involving more than R1.5
billion in alleged bribes), instead of going into remission, is growing malignantly. On 20 September
the Constitutional Court will hear an application for a full judicial enquiry into the affair - and South
Africans will hold their collective breath that the tumour can successfully be excised.

Lieutenant General Anwar Dramat, head of the directorate for priority crime investigation-aka "the
Hawks" - in September 2010 told the Parliamentary Standing Committee on Public Accounts (Scopa)
the Hawks had inherited from the Scorpions 460 boxes and 4.7 million computer pages of evidence
against BAE.

at directly behind Dramat, and took detailed notes of the proceedings. He announced the BAE case
ber as Brooklyn CAS 916/11/2009. To the astonishment and anger of Parliamentarians, Dramat

then declared that with only one officer assigned to the case it would take years to analyse so much
evidence.

Parliamentarians voiced their concerns about "foot-dragging," and asked why there was no political
will to deal with the matter more urgently. Menzi Simelane, the director of public prosecutions,
responded: "The matter will be dealt with in accordance with the law, and not to suit some political
parties. I will not rush the matter, and it will be given the appropriate and normal way of doing
business."

Dramat's office announced two weeks later that the Hawks had abandoned the arms deal
investigations. Consequently, in early October, I filed an application in the public interest with the
Constitutional Court requesting it to overrule President Jacob Zuma's continuing refusal to appoint a
judicial commission of inquiry into the arms deal.

The basis of my application was, given such massive volumes of evidence against BAE, it was
J p n a l , and unconstitutional, for the President to continue to block demands from many quarters for
^ judicial inquiry. Archbishop Njongonkulu Ndungane first called for such an investigation back in
August 1999, before the so-called De Lille dossier that ignited the arms deal scandal made its
appearance.

A six-page memorandum by Dramat's deputy, Major General Hans Meiring in September 2010 had
motivated why the Hawks should abandon their arms deal investigations. It pleaded that the right to a
speedy trial might have been compromised by the passage of time since the arms deal took place in
the 1990s, and that companies, witnesses and evidence were no longer available.

In addition, it declared that a proper investigation would be resource-intensive, some suspects had
died and that parallel foreign investigations had been closed. Meiring's suppositions were patently
false.

The beneficiaries of the BAE bribes detailed in 160 pages of affidavits from the Scorpions and the
British serious fraud office are, with one exception, still alive and resident in South Africa for most or
at least part of the year.

In addition, investigations in the US and Sweden against BAE were still continuing. US authorities in
February 2010 fined BAE $400 million for laundering bribes through the American banking system

httD7Avww.dailvmavefick.co.za/oDinlonlsla/2011-03-11-arms-deal-lhe-sordid-saqa-so-far/#,VQF509LLccQ , »f) 2/8
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plus an additional $79 million in May 2011 for 2,591 violations of American arms export regulations.

My case went to the Constitutional Court in May 2011. In preliminary exchanges the President's
counsel Muromo Moerane had refused to deal with the substance of the matter. He tried to bludgeon
the 11 judges with legal point-taking, and insisted there was no presidential obligation to appoint a
judicial commission of inquiry.

When the legal technicalities ran dry, a visibly irritated Chief Justice Sandile Ngcobo challenged
Moerane to "an election", either to proceed with the substance on the basis of evidence I had
submitted or, alternatively, request a postponement.

A postponement was granted until 20 September 2011 against an instruction from the Court that I
should supplement my papers by 15 June and, in turn, that the President would respond by 1 August.
We used that opportunity to file an additional 1,500 pages of evidence into the Court record.

Meanwhile, Swedish TV4's "Kalle Fakta" ("Cold Facts") programme in late May 2011 aired a 40-
minute documentary detailing how bribes were paid to Fana Hlongwane through an SAAB subsidiary
named SANIP (Pty) Ltd. SAAB's chief executive officer, Hakan Bushke confirmed three weeks later

tat BAE had fraudulently misused SAAB's accounts to pay bribes of R24 million to Hlongwane.

longwane was one of former defence minister Joe Modise's advisors, and is a prime beneficiary of
BAE's bribes. The affidavits also reveal how British lawyers close to former British prime minister
Margaret Thatcher had set up SANIP to supervise BAE's offset obligations under the arms deal, but,
in reality, simply a vehicle for bribery payments.

Allegations of BAE's use of Swedish institutions to launder bribes to ANC politicians are not new.
Whispers swept through the corridors of Parliament in late 1998 that Tony Yengeni was a recipient of
a £1 million "first success fee" for his assistance in awarding the arms deal warplane contracts to
BAE.

In June 19981 sat directly across the table from Yengeni when he hosted a Parliamentary breakfast
for the visiting Swedish defence minister Bjorn von Sydow. In response to Von Sydow's speech,
Yengeni declared that the decision on what equipment South Africa would buy would "depend upon
the generosity of the offsets". His body language screamed: "How big are the bribes?"

m Sydow replied that he had "got the message," but the decision was not his to make. He then
Fepeated: "I have got the message, and will take that message back with me to Sweden."

Numsa shop stewards in December 1998 informed me that a further R30 million in BAE bribes for
ANC politicians ahead of the June 1999 elections was being transferred via Sanco. The bribes were
being routed through two Swedish trade unions and would be described as funding for an industrial
training school.

Swedish journalists confirmed the payments. Through Campaign Against Arms Trade (CAAT) in
London, I asked the British government to investigate. Scotland Yard was appointed to the task. I
learnt eventually that it was then not illegal in British law to bribe foreigners, and therefore there was
no crime to investigate. (It became illegal in 2002, but the British government remains extremely lax
in prosecuting briber companies, especially BAE).

Swedish prime minister Goran Persson brought a 700-person trade delegation to South Africa in
November 1999. His prime objective was to lobby for the BAE/Saab Gripen fighter aircraft contracts^
Persson's "international advisor" Roger Hallhag was grilled at a civil society seminar at the Centre for
the Book in Cape Town where he admitted that offsets are internationally notorious for corruption.
He compounded his blunder by pleading that "lower standards apply in the third world".

htlp;/AAMW.dailymaverlckxo.za/oplrtorista/2011-Oa-11-arms-o^l-Uie-sorditl-sag3-so-far/#.VQF5Cl9LLccQ
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British minister Peter Hain insisted to me in January and February 2000, both in writing and face-to-
face when he visited Cape Town, that there was absolutely no evidence of corruption in the BAE
contracts.

His cabinet colleague, the secretary for trade and industry, Patricia Hewitt finally admitted in the
British parliament in June 2003 that BAE had paid "commissions" (a euphemism for bribes) to secure
its contracts with South Africa, but, she pleaded, "they were within reasonable limits".

Prime minister Tony Blair in 2006 quashed British serious fraud investigations into allegations of
massive bribery payments by BAE to Saudi Arabian princes. He claimed the investigations violated
British national security.

CAAT took the British government to court in London and won its case. On appeal to the House of
Lords, the "law lords" overruled the court, and decided that the government holds the prerogative to
determine what does and does not constitute "national security".

The recent announcement that the Hawks have reopened their investigations into the arms deal
because of the evidence flowing from the Swedish TV4 programme is, frankly, a "joke". There is no
"lortage of evidence already in their possession, including the affidavits which detail why and how

paid bribes of £115 million (R1.5 billion), to whom and into which bank accounts. What is
necessary is not further investigation, but prosecution.

In terms of the "remedies in case of bribes" clauses in the supply contracts, the government has the
right summarily to cancel the contracts and to claim compensation. Cancelling the BAE and
BAE/Saab contracts could recover R35 billion for South African taxpayers, as well as save future
expenditures on aircraft for which the country has neither the pilots to fly them nor mechanics to
maintain them.

Most importantly, and unlike England, post-apartheid South Africa is a constitutional democracy.
Section 2 of the Constitution stipulates: "This Constitution is the supreme law of the Republic; law or
conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled."

In short, not even the President is above the law. Back in 2001 the Institute for a Democratic SA
described the arms deal scandal as the "litmus test of South Africa's commitment to democracy and
pod governance".

is is the heart of my case before the Constitutional Court on 20 September 2011. Or will our much-
lauded Constitution become yet another casualty of the arms deal debacle? DM
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Zille comments irresponsible: Presidency
2015-01-22 05:00

Johannesburg -Western Cape Premier Helen
Zllle's comments that Hawks head Anwa Dramat
was suspended because he Investigated high-
level corruption Is mischievous and Irresponsible,
the presidency said on Wednesday.

The presidency said H wished to raise a serious
concern about continued utterances by Zllte.

T h e SAPS [SA Police Service) has Indicated a
few times that Mr Dramat was not Investigating
inythkig related to the residence [President
acob Zuma'8 Nkandla residence]," the

presidency said In a statement.

"The ongoing comments by Premier Zllte, which
are designed to drag the President Into an
employer-employee matter at SAPS are Incorrect,
mischievous and Irresponsible."

However, ZUIa told Sapa that all the evidence
pointed to the fact that Dramat was sidelined
because of his Investigation Into corruption,

'President Jacob Zuma wll not tolerate any
Institutional state doing Its |ob of uncovering
corruption," she said.

"I stand by that statement as a l the circumstantial
evidence points to that and Jacob Zuma brought
no evidence to the contrary."

In her weekly newsletter, Zille said available
Information seems to suggest that Dramal was
suspended because he investigated high-level

Don.
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"Drarnat's mistake was that his forensic
Investigations came too close to Zuma Inc - the
president ] Jacob Zuma], his family and their network of patronage," Zllle claimed.

Complex

She reached this conclusion using the "duck test": "If something looks like a duck, swims like a
duck and quacks like a duck, then It Is probably a duck," she said.

"Of course, the 'duck' In this case refers to a purge of anyone who gets too dose to Investigating
corruption In Zuma's network."

She conceded, however, that "this Is a very complex case".

ZlUe said Zuma dosed the Hawks' predecessors, the Scorpions, while he was awaiting charges of
fraud and corruption, which were subsequently withdrawn: Dramat was suspended In December
even though the Constitutional Court ruled In November that a clause giving the police minister the
power to do this was unconstitutional.

The DA knew, on tha grounds of a meeting between Dramat'B lawyers and Robert McBrtdo, head
of the Independent Police Investigating Directorate (Ipld), that Dramat was deared of alleged
Involvement In renditions to Zimbabwe.

"After the Constitutional Court ruing In November, Dramat asked for the Nkandla fie to be handed
over to the Hawks for Investigation.

"... SA Police Service did not comply, and shortly after this Dramat was suspended by [Police

Minister Nkoslnathl Nhlekoj.*

Get Published! | UPLOAD ® 0 ©

MOST READ H j {CWSIffWoOfl AREA \

• As It happened: SA beat UAE by 148 runs
• Zuma: Mbted economy t» Uia beat way forward •

As Khappened
• Etkom impends CEO ahead of Inquiry Into

utDty
• WATCH: Oscar Ptetarka plays aoecor In Jail

with Radovan Krejelf WATCH oat
• WATCH: ATM bombing caught on

camera WATCH art

More.

news24> /Hews

TRAFFICS,TRAWALERT3 !. 'i;^;.^;;:V;'•;•; ;'•':

I
I

TRAFFIC

Western Cape

13:2JPMCentury Ctty

Road nama: FIRE
FIRE al the BMW parking area at C»ntury Ctty •
make way [or EMS vohlctea

I Sirlovny'sPass v';1'1'- \ 13:22PM |
Road name: N2 Eastbound . |
STATIONARY TRUCK In the left bns before the I
half-pin bend : .

More tra tflc reports traffic24

• i

1

1

y,
•fi

RJM-0497



3Y12/2O15 Zllle comments irresponsible: Presidency | Nw/s24

I

•1

' • • ' !

TlmJnB

ZIBo questioned the timing of Dramat's suspension, gtven that her party understood the tpld proba

clearing him was concluded nine months previously.

His replacement, Major General Benny NUemeze'u target appeared to be Lieutenant General

Johan Booysen, head of the Hawks In KwaZulu-Natal, because he started Investigating Influential

people linked to Zuma, she sakJ.

On Monday the High Court In Pretoria heard an application by the Halon Suzman Foundation for

Nhteko's decision to suspend Dramat to be set aside. Judgment was reserved.

Nhteko's spokesperson, Musa Zondl, told reporters that the minister was prepared to meet Dramat

to Iron out issues.

"There Is no witch-hunt. Once you take that out, anything Is possible. The minister has an open

mind," he said.

-SAPA
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3/12/2015 Hawks reveal Arms deal bombshell - Times UVE

Grlpen Jet fighler over lha Union BuHdixjs. Fta picture.
Image by: Mlp-.//www.gr1peaconV

Tho Hawks have taken the first step towards re-openlng the multlblllton-rand arms deal probe - which could expose those who took bribes to
prosecution.

& Share

Email (?flrtor=omain

Print (?SBrvlcesprint)

The head of the Directorate for Priority Crime Investigations, Anwar Dramat, wrote ta the Standing Commlttoa on Pubic Accounts (Scopa) on Wednesday Informing H of the Hawks'

Intention to speak to European investigators to estabfah whether or not criminal charges should be brought against any South Africans.

Tha Hawks conlrovenrsty dropped the probe Into the arms deal In September last year, arguing that prospects of successful prosecutions were sUm.

Inj i letter to Scopa chalnnan Themba God, Drams! says tha Hawks ere following up on last month's admission by Swedish defence group Saab that Its former British partner, BAE
ns, paid R24-m»on In bribes to secure a South African contract for 29 JAS Grlpen fighter lets. A l told, BAE systems apart RI-blKon on what It called 'commlisions' In lha

fdeal.

r Dramat writes : "I have already Instructed two officials ... lo approach the relevant authorities In both Sweden (National AnttCorruptlon Unit) and the UK (Serious Fraud Office).

Subject to approval by these authorities, (we) wll assess tha available Information with a view to determine whether there Is Information which points to crfme/s In South Africa...

whether H could be converted Into relevant evidence by means of formal mutual legal assistance processes, it Is alto Important to determine from tha mentioned authorities what their

Investigations have revealed and whether tha Information obtained by them can ba shared with tha (Hawks).'

Hs could not predict haw long (ha Investigation might take.

GocJ confirmed receiving Dramat't letter, saying: "It's a brave and correct decision... unless Justice Is being done and Is seen as being done on this matter, It's going lo

cast a cold shadow over tha political landscape of tha country.'

DA spokesman on defence David Mayrter welcomed tha development, saying: T h e Hawks have effectively re-opened tha Investigation Mo tha arms deal.*

DespRa several attempts, tha Presidency yesterday failed lo comment on the development.

Investigations by tha UK Serious Fraud Office Into BAEi denlngs revealed that the arms manufacturer's Ri-biWon in •commlsilons" In tha South African deal dated back to 1892.

They claimed that among the beneficiaries WBJ FTNSA Consoling, a company linked to former First National Bank chairman Bast) Hersov.

Businessman Fana Hlongwane, a one-time adviser of former minister of defence Joe Modae, allegedly received handsome "commissions" amounting to millions from BAE.

Hlongwane also worked as a consultant for the arms manufacturer.

News of tha Hawks' move coma as a court battle continued In the High Court In Pretoria over ths financial dealngs of prominent South Africans • Inducing some connected ta tha

a/ms deal . via Ansbather Bank.

Tha Sunday Times can reveal that senior ANC national executive commHtea member and former spy boss Blty Mnsetfta met former FlrstRimd CEO Pali Harris In 2003 to try lo

broker an out-of-court settlement In a 10-year-old case Involving FlrstRand end lha International Tax Law Inttituta (ITU).

ITU founder, International tax guru Berry Spitz, wants FtstR and to open Arabachar's books on ebout 500 of Ks prestigious cflonts, Including Hersov, If this happens, South Africa

could find out how much and whether senior ANC lenders received payments related lo Iho arms deal.

The meeting, facSltatcd by former Dend CEO John Lamola, was held at tha Saxon Hotel In Johannesburg In Moy 2009. s few weeks after President Jacob Zuma was sworn Into

mpcllup rn 7a/nnllrtr«'
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office.

Hawk3 reveal Arms deal bombshell - Times UVE

M u e t l u confirmed that ha had retd meetings with both parties In tha dtpute, but claimed ha was acting as a 'concerned citizen", not on the ANC'a behalf. He eakt tha case could
hove economic Implications for tha country.

•Both sides wens Interested In my Intervertlon to say... what should they do In order to avoid a fallout which might... In our Merest as a courtry... create a hell of a lot of problems
for aH of us.

•I am not scared of the arms deal. That dirty Bnen Is neither here nor (hers. I must «sy now, as a member of tha ANC NEC, trust I am not scared of anything on that tttng because WB
are going to shock you In terms of how we are going to deal with It," said MaseHha, without elaborating. However, ha dd note that tha party wanted to avoid having tha matter reach
court.

Spitz cortradrted Maictlha, Baying tha ITU had drafted Iha proposed settlement "wilh Iha approval of tha ANC", and tha ruDng party had requested Ira settlement bo kept
confidential

"This was requested by tha ANC, which obviously has Its reasons forwantlng I I , ' ha said.

Spitz added that tha Information sought from FlrslRand was of Interest lo a 'vast number of other persons and agencies ... political, financial and corporate, both In South Africa and
abroad".

Tha Sunday Times hai seen the proposed settlement document, which Masetlha signed In hb capacity as "poltlcal head of Iha ANC Policy Institute".

In It, Masetlu undertook to 'personally ensure tha destruction of a l tha ecrfWertlsl Information held by tha ITU and/or Its privy parties ... and wU further, to tha extra* posslbla,
ensure that no confUenUal Information Is retained In any location open to tha public, but not under their contrar.

But Hants, In a letter to Lamota, rejected this proposal, saying: This Is a very complex cesa and any Involvement of outside parties other than our lawyers Is not the proper process.'

FlrslRand spokesman Sam Moss confirmed tha meeting between Harris and Masetlha.
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MINISTRY OF POLICE
REPUBLIC OF SOUTH AFRICA

Pt(«teB3g)H63PICIOmAa»1,T(*(*<«(012)m2900,Fn(I)t2) 333 2B1WaPtaDBagX3CfiO CAPE TOWN B00O.Tel(a21)467TO1,FiB(OJ1)«7 7033

Mr Francois Beukman
Chairperson of the Portfolio Committee on Police
National Parliament
POBox15
Cape Town
8000

Dear Chairperson

INITIATION OF PROCEEDINGS FOR THE REMOVAL OF THE HEAD OF THE
DIRECTORATE FOR PRIORITY CRIME INVESTIGATION BY THE COMMITTEE OF
THE NATIONAL ASSEMBLY AS CONTEMPLATED IN SECTION 17DA(3)(4) READ
WITH SECTION 17DA(5) OF THE SOUTH AFRICAN POLICE SERVICE ACT, 1995 AS
AMENDED

1. On 23 December 2014, I placed the Head of the DPCI, Lieutenant General Dramat on
precautionary suspension with full pay and benefits after serious allegations of
misconduct by Lieutenant General Dramat ("Dramaf) were brought to my attention. I
had placed him on precautionary suspension in terms of the Public Service Act, the
Public Service Regulations, read with the Senior Management Handbook, after it was
brought to my attention that I could not place him on suspension pursuant to the
provisions of section 17DA(2) because same had been struck down by the
Constitutional Court on 27 November 2014 in the matter of Helen Suzman Foundation
vs President of the Republic of South Africa and others (Case No: CCY07/14) and
Hugh Glenister vs President of the Republic of South Africa and others (Case No:
CCT09/14) and deleted from the SAPS Act.

2. On 9 January 2015, the Helen Suzman Foundation ("HSF) launched an urgent
application in the High Court, Gauteng Division, Pretoria, seeing to review and set
aside my decision to suspend Dramat, declaring the suspension invalid,
unconstitutional and unlawful on grounds that I no power to suspend Dramat in light of
the deletion of section 17DA(2) from the SAPS Act by the Constitutional Court. The
urgent application was heard on 15 January 2015 and postponed to 19 January 2015
for argument. Judgement on the matter was handed down on 23 January 2015.
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The Court had declared. Dramat's suspension invalid and had set it aside. It also
declared the appointment of Major-General Ntlemeza as Acting Head of the DPCI
invalid and set it aside. I have since lodged an application for leave to appeal against
the judgment and the orders made because I believe that another Court may come to a
different conclusion. I do not wish to canvass the merits of the matter because it is
currently subjudice. I will await the outcome of the appeal processes. Whilst I believe
that I have the power to suspend the Head of the DPCI in the manner I did due to the
oversight role I am constitutionally and statutorily required to play to hold the Head of
the DPCI accountable, I am saddened by the fact that the serious allegations that are
made against the Head of the DPCI have been obfuscated and obscured by the legal
wrangling on whether or not I have the power to suspend him.

3. Until this legal issue is resolved on appeal, which is likely to take months, my hands to
institute disciplinary proceedings against the Head of the DPCI remain tied.

4. It will not be in the interest of the DPCI, its Head and of the SAPS and the country as a
whole for such serious allegations to linger too long against Dramat without steps being
taken to deal with them. To this end, I request you as the Chairperson of the Portfolio
Committee, to take steps in terms of section 17DA(3)(4) read with section 17DA(5) to
initiate a parliamentary process for the removal of the Head of the DPCI on grounds of
misconduct and that he is not fit and proper to hold that office.

5. The allegations that have been made against Dramat relate to the illegal rendition of
Zimbabwean nationals who were unlawfully arrested by the members of the DPCI in
Diepsloot, Johannesburg, and under falsified Home Affairs deportation documents,
they were extradited to Zimbabwe though Beit Bridge border gate and handed over to
the Zimbabwean police who tortured them. Two of these Zimbabwean nationals were
ultimately killed by the Zimbabwean police. Witness statements and other potential
witnesses place Dramat and Sibiya at the centre of these unlawful renditions, and that
they occurred with Dramat's knowledge and approval. After the mission of handover of
these Zimbabwean nationals to the Zimbabwean police was completed, the allegation
is that Dramat addressed the DPCI officers who carried the operation and he thanked
them for the job well done, and informed them that they should keep it a secret. There
can be no doubt that if indeed these renditions occurred in the manner described or
any other manner unlawful and in contravention of the South African laws and its
international obligations, Dramat as the Head should be held responsible and therefore
liable for these atrocious acts.

6. This is in keeping with the principle of accountability which our constitution and statutes
impose on senior officials and executives. Although the alleged incident occurred in
2010, DPCI had taken no steps to investigate and bring to book the perpetrators.
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7. The evidence will be made available to you should you require it which will include the
witnesses statements; records, and including the IPID report. In reading the witness
statements; other records, and including the IPID report itself, you will without doubt
realise that the conclusion of the IPID report is not supported by the very analysis of
the evidence in the report and the statements themselves. It may even give one the
impression that the conclusion was altered without the body of the report being altered
to justify the conclusion.

8. All the discrepancies, and the seriousness of the allegations call for the Parliamentary
Portfolio Committee to initiate proceedings in terms of section 17DA(3)(4)(5) and call
upon Dramat to answer to these allegations before the Portfolio Committee without
delay.

Yours faithfully

Mr NPT Nhleko
Minister of Police

Date:
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MINISTRY OF POLICE
REPUBUC OF SOUTH AFRICA

•private Bag X483 PRETORIA 0001, Te); (012) 393 2800, Fa« (012) 393 2819/20 • Prtvatfl Bag XB08O CAPE TOWN BOOO, Si: (021) 467 7021, Fax: (021) 467 7033

To : Mr Sandile July

Werksmans Attorneys

Sandton

From : The Minister of Police

Date : 23 February 2015

Ref : INV/1/02/2015

Dear Mr July

Re: YOUR APPOINTMENT TO CONDUCT AN INVESTIGATION ON THE

POSSIBLE INVOLVEMENT OF LIEUTENANT GENERAL DRAMAT: MAJOR

GENERAL SHADRACK SIBIYA: • AND OTHER MEMBERS OF THE

DIRECTORATE FOR PRIORITY CRIMES INVESTIGATION f'DPCI') IN THE

ILLEGAL RENDITION OF THE ZIMBABWEAN NATIONALS IN 2010

1. Serious allegations of misconduct and possible criminal acts have been made

against the Head of the Directorate for Priority Crime Investigations ("DPCI"),

Lieutenant-General Dramat; the Provincial Head of DPCI, Gauteng, Major-

General Shadrack Sibiya, and other members of the DPCI. It has been reported
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in the media and elsewhere that these members of the DPCI have authorised,

and participated in the illegal rendition of Zimbabwean nationals, I.e. Shepard

Chuma; Maqhawe Sibanda; Prichard Chuma; Johnson Ndoni; Gugu Dube and'

Bongani Moyo.

2. Mr IH Khuba, who was the Provincial Head of Independent Police Investigative

Directorate, Limpopo at the time, led a task team that was commissioned to

conduct an investigation into these allegations. Mr Khuba and his team

conducted an extensive investigation and produced a report which was signed

by Mr Khuba on page 35 of the report with the following recommendations;

"1) Based on the available evidence the Independent Police Investigative

Directorate recommends that Lieutenant-General Dramat, Major-

General Sibiya, Lieutenant Colonel M Maluleke, constable Radebe,

Captain S E Nkosi and Warrant Officer Makoe be charged criminally for.

1.1 kidnapping;

1.2 defeating the end of justice;

1.3 assault and theft (only applicable to Captain M L Maluleke,

Warrant Officer Makoe, Constable P M Radebe and Captain S E

Nkosi)."

3. The above mentioned report was submitted to the National Prosecuting

Authority ("NPA") for a decision to prosecute. No decision was taken by the

NPA to date. After Mr Khuba had submitted his report, another report surfaced,

also signed by Mr Khuba. The said report is dated at the bottom by Mr M Sesoko

and Mr R J McBride 9 April 2014. In this report the recommendation had been

changed to the following:

"Based on the available evidence, the Independent Police Investigative

Directorate recommends that no charges should be brought against Lieutenant-

General Dramat and Major-General Sibiya, The Investigation established that

there is no prima facie case against them. However with regard to Lieutenant
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Colonel M Maluleke, there is a pn'ma facie case to sustain charges of kidnaping

and defeating the ends of justice."

4. In the report which purports to exonerate Lieutenant-General Dramat and

Major-General Sibiya, there is also no longer any mention of Constable

Radebe; Captain Nkosi and Warrant Officer Makoe and whether they have

been exonerated as well or not.

5. Your terms of reference in the investigation are the following:

5.1 who and under what circumstances was the original report altered or

how the second report came about with both reports signed by the same

person; i.e. Mr Khuba;

5.2 whether any misconduct or offence has been committed and if so by

whom?;

5.3 whether there is prima facie evidence of misconduct and criminal liability

by Lieutenant-General Dramat; Major-General Sibiya; and any other

officers mentioned in the original report;

5.4 the circumstances under which the report and the docket handed in the

NPA and what happened to the docket whilst in the NPA's possession;

H
5.5 Any other matter that might come to your attention during- the

investigation which is relevant to your conclusions and findings.

6. In your investigation, you will interview the relevant witnesses at your own

discretion and have access to all relevant documentation including the two

reports, the docket and witness statements made so far.

fi
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7. I require your report within two weeks from the date of your appointment, an

extension may however be granted at your request.

Yours faithfully,
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Londtwa Gqawru

<FAX)01233571B0

l \

P.001/007

From!
8 ant:
To:
Cc:
Subjact:
Attachments:

LondM/e Gqawru
Friday, January 09,2015 10:07 AM
'vmaokB@lpld.oov.za'
Victor Nkhvreshu
APPLICATION IN TERMS OF SECTION 11 // MAJOR GENERAL SIBIYA
MAJOR GENERAL SIBIYA 001.BMF1 MAJOR GENERAL SIBIYA 002.BMP; MAJOR
GENERAL SIBIYA 0D3.BMP; VIAJOR GENERAL SIBIYA O04.BMP; MAJOR GENERAL
SIBIYA 005.BMPJ MAJOR GENERAL SIBIYA 006.BMP

Morning Sir

Herewith please see attached for your urgent attention and perusBl.

Regards

LONDIWE GQWARU
OFFICE ADMINISTRATOR

VICTOR NKHWASHU

ATTORNEYS

OFFICE 504, STH FLOOR, SCHREINER CHAMBERS, 94 Pn
PO BOX 8862, JOHANNESBURG, 2OOO
Tl +27 1 I 333 0229 | Ft +27 I t 336 9 7 1 7 / 0 8 6 5 958
El INFO@VNATTORNEYS.CO.ZA | WWW.VNATTORNEYS.CO.

RJM-0510



09/01/2015 <FAX)0123357iet) P.002/007

.. • r

. « • - I ;
• •' ' I : .

OUR RER MR V Nkhwauhu/Ig 09 JANUARY 2015
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YOURRER1/P/100/2015VM

IPID

114 MADIBA STREET

CITY FORUM BUILDING

ATTENTION: MR V. MAOKA

ACTING DIRECTOR: LITIGATION ADVISORY

SERVICES

PER EMAIL* vmaokaOlpld.nov.za

Dear Sir/ Madam

RE: APPLICATION IN TERMS OF SECTION 11. READ

WITH SECTION 18 OF THE PROMOTION OF ACCESS

TO INFORMATION ACT. ACT 2 OF 2000:

OUR CLIENT: MAJOR GENERAL SIBIYA

1. We refer to the above matter as well as your letter

received by us on 08' January 2015.

2. Please find attached the completed J750 form for your

urgent attention.

3. Kindly acknowledge receipt hereof and advise or your

decision herein.
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RSMJ8U0 OF SOUTH AFWCA

FORM A
REQUEST FOR ACCESa TO RECORD OF PUBUC BODY

(Saolton 18(1) of Ihi Promotion of Aceoes to Information Ad, 2000
(A«No,2of2DOO)

[Raflulition f]

JTBtt

FOR DEPARTMENTAL USB

Reference numban __„
RoquaEt received by , , .-, „ ., (Hat»rank,
nwne and lumime ol Information offlcor/depuly Infeffflifton ofOcer on „....-. _-.. (data)
at , „
RBQUBII fea (II eny); R..,,,,.,, _....

Dopoilt (it eny}: R „ -.
A c e t u fee: R

. (PJBCB).

SIGNATURE OF INFORMATION OFFICER / DEPUTY INFORMATION OFFICER

At Partlcuian of public body
Ths Information Officer / Dapuly Information Offlosn

Th» Ex«cuttvs Director Gnfarmollon Officer)
IndspendonlPoItee Invetllsdftva Dlnctonla (tPlDJ

PRETORIA
0001

Tettphono Numfaan (012) 3BS 0053
Fox Number: <pi2) 399 0144

W
WebsHe;

Hn ktuuui io« wiuait «««»»• •win i«n
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Pertlculora of person raqussUng accoaa to the record

(a) Th» particular! of (ha perion who requests eccata lo tha record must ha glvan htlow.
(b) The addresi and/or fax number In ths RepubHa to which Ihs Information It la bo sent, must bo

W
(e) Proof of the capacity In which lharnquBil li made, if epptleabla. muilba attached.

FuRnamaj and aumams: • \ / . . | .KMI.JKIV<<. .« .V

JT^JC?IdintfiynumbanL^ ^

E-m.n addrou: ^ C ^ ^ l ^ M
Capacity In which taqussl It mads, when nada on bahWof another parson!

C. Particulars of person on whoao bohatf request Is mndo

This suction must be completed ONLY If a request for information Is mads on behalf ol another
person,

Full nomea and aumamB!

identity numbsn I A I i\ f \ Lf\ /

Pflrtlculare of rocord

(a) Provida full purtlcutars of tha record to whlan access la requested. Including the reference'
: numbor If thai l» known tt> you, to enabls UIB rscard lo ba located.
(b) H tha provWtd ipsca li lnid»qu»lo. pfeata continue on a aeparatt rollo and attach It to IhU

torn. ThttraquBglarmmtalgniH the iddltlorutfotios,

1 DescripUan-cf rocord or relevant part of tha record:
— t
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2 Reference number, If available;

3 Anyfurtherpirteuiartolrftcord:

{FAX)0123357160 P. 005/007

....„„

>IIHM|HI»MI**»M«*«tM«H*Hm

Foes

(8) A rsqiiBil (or accois to a racord, other ihsn r»cord containing perxonal loformatlon about yourself,
wtH be pracessed only aflar B roquatt fsa hoc basn p&Id,'

(b) You wSI bt natlDad of tha amount requbtd to n» pild n tha raqueit tee.
(0) The fee payabl* far acceia to a record dspendi on tha form In which sccen It required and tha

retioiubte time required to search (or and prepare a tecord.
(d) ltyo»qu»Bfyfora»Bmpt1onoftht ptymant of any 1 M , plaaia atati tha ration far exemption.

RJM-0514



09/01/2D1S 10:4SN5CEI (FAX>0123357180 P. 006/007

Form of neons* to raaord

zin

If you are prevantsd by a disability to reid, vtaw or listen to tha raeord In lha form of acceu
provUad for In l \a 4 below, elate your dtubffity and Indicate In vyWcb form tha record la required,

Form h whlah record Is required:

Mark the approprlsto box with en X.

NOTEB:
(a) Compliance with your request for ocosss In lha tpeolflad form may depend on tha form In which

the record I* available.
(b) Accota In lha form requested may ba refused In cartaln drcumstencai. In such a case you will

be Informed If access will ba granted tn another form.
(e) Tha fee payable for access to the record, If any, will be determined partly by the form tn which

8C08»« Is raqUBBlad.
1. If the record Is In written or printed form:

j copy of record* Inspection of record
2. If record consists o( visual tmeses -

(this Includes photographs, sfldas. video rscordlnys, compuler-flgncralcd Images skalches. etc)
view thB Images oopy of the ImaBes** transcription of the images'

3. If record conilsti of recorded word* or Information which can bs reproduced In sound:

listen to fha soundtrack
{audio csstettB) X transcription of soundtrack'

(written or printed document)

4. If record Is held on computer.or in an electronic) or miehlne-f esdsbio form:

printed copy of raoord'
printed copy at
Inforrnsllon dertvsd
from the record*

copy In computer readable
form*
(tllrfy or compact tflto)

If you /aquesltd a espy or transcription of B recon) (sbove), do you wish
the oopy or (ranscripllon to bo potted la you?
Posttga la payable.

Nola that V the record ta not svolsbla In tha language you prefor, occesa moy bs granted In lha
language tn which (ha record Is available.

tn wHah languaga would you prefer tha rasord7

O. NoMea o) dacliton re|jarctlnn raquoit for occ«»«

You will be notlned whether your request ties bectn approved / domed. If you wish to be Informed In
another manner please specify ine manner and provide (ha necessary particulars to ensbtn oompHtncs
With your request

vi. i tuui itiAttin T> >UIMB«I miud tmr
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Kowwould you profar to ba Informsd of the dedeton regarding your request for BOOBSS (O the record?

_

SIGNATURE OF REQUE3TEH /
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Page 1 of 1

Re: APPLICATION IN TERMS SSECT1ON 11 r/w SECTION 18 OF THE PAIA: MAJOR GENERAL
SIB1YA
Victor Nkhwashu
to:
VMaoka@ipid.gov.za
01/08/2015 06:40 PM
Show Details

History: This message has been forwarded.

Mr Maoka

We acknowledge receipt of your letter under reply.

are attending to the completion thereof and we shall transmit same by return of email to your good
elves.

We trust that this email finds you well

Victor NKhwashu
(C)0824069150
(T) 011 333-0229

(e) Victor'rt.vnaltotnevs.co./.n

On 08 Jan 2015, at 2:26 PM, "VMaokafr'ipid.nov.za" <VMaoka47:inid.uov.za> wrote:

Good day

Herewith attached please find important correspondence with regard to the matter above.

With kind regards

Mr Viceroy Maoka
Acting Director
Legal and Litigation Advisory Services
Independent Police Investigative Directorate
114 Madiba Street
Pretoria
Tel: +27 12 399 0057
Fax: 086 721 6590
Mobile:+27 83 513 3086
E-mail: vmaokai'QJipid.qov.za
Web: www.ioid.qov.za
<mimc-attachment.gif>

"Policing the Police for a safer South Afrlcal"

<MR V NKHWASHU LG.pd£>

file://C:\Users\l 7953723\AppData\Local\Temp\notesFCBCEE\~web8494.htm 1/9/2015
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APPLICATION IN TERMS SSECTION 11 r/w SECTION 18 OF THE PAIA:
MAJOR GENERAL SIBIYA
Viceroy Maoka lo. victor 01/08/2015 02:00 PM
Cc: Tshepho Kanyane, Innocent Khuba, Matthews Sesoko

Good day

Herewith attached please find important correspondence with regard to the matter above.

MRVNKHWASHULGpdf

With kind regards

Mr Viceroy Maoka
Acting Director
Legal and Litigation Advisory Services
Independent Police Investigative Directorate
114 Madiba Street
Pretoria
Tel: +2712 399 0057
Fax: 086 721 6590
Mobile:+27 83 513 3086
E-mail: vmaoka@ipld.gov.za
Web: www.ipld.gov.za

"Policing the Police for a safer South Afrlcal"
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to.
([

*sM4"*'
ipid
Department:
Independent Pollca Investigative Directorate
REPUBLIC OF SOUTH AFRICA

Pnvale Bag X941. Pretoria, 0001.114 Vermetitai Street (Madiba Slreet), Oly Fcniro Buitfmg, Pretoria
Tel: (012) 3 » 0000 Fax: 0)2 399 0037

Your Ref.: MR V Nkhwsshu/lg
OurRef.:1/P/109/2015VM
Enquiries: MaokaPVH
E-mail: vmaokaOlpld.oov^a
Tel: 012 399 0057
Dale: 2015/01/09

VICTOR NKWASHU ATTORNEYS

P.O. Box 8882

^ A N N E S B U R G

2000

PER E-MAIL: victor(S>vnattorneys.co.2a

Dear Sirs/Ma*dame

APPLICATION IN TERMS OF SECTION 11, READ WITH SECTION 18 OF THE PROMOTION OF ACCESS TO

INFORMATION ACT, ACT 2 OF 2000: YOUR CLIENT MAJOR GENERAL SIBIYA

The above matter and our evenly dated letter of the 8 January 2019 refer.

1. By direction of the Information Officer and the Executive Director of the IPID, Mr. RJ McBride we

acknowledge receipt of your letter together with form J750 dated the 9 January 2015 sent by e-mail, In

the matter above.

2. We also confirm the telephonic conversation between your Mr. Nkhwashu and the writer hereof.

3. In response to your request, it suffices that we confirm that it is correct that we conducted an

investigation ansing from allegations of rendition against your client, Major General SIbiya and others.

Further, It is correct that a report was prepared and submitted to the NPA.

4. Unfortunately, due (he nature of the report and the continuing investigations it Is not possible to provide

,,-,;.,,..:-..you wlth::the-report'becauseHt;mayv"cdrnpro"^ lnwstg¥i61ii^'Howeve^

considering the urgency of your request, in order for us to furnish you with the record as per your

request the exercise may be futile.

RJM-0519



m
5. However, Ihls office confirms that the IPID did not recommend for the suspension neither did the IPID

recommend for the prosecution of Major General Sibya in its report to the NPA, based on the

information and the evidence gathered during the Investigation conducted by the IPID.

6. We trust you find the above in order.

With kind regards,

MfcVICEROYMAOKA
ACTING DIRECTOR
LITIGATION ADVISORY SERVICES

RJM-0520
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upid

YourRef.:MRVNkhwashu/!g
OurRef.:1/P/109/2015VM
Enquiries: Maoka PVH
E-mail:

., Department:
:" Independent Police Investigative Directorate

''Vgjjjzgfr REPUBLIC OF SOUTH AFRICA

Private Bag X341. Pretoria, 0001,114 Vermeuten Sheet (Madiba Street). City Forum Bunding. Pretoria
Tel: (01J) 3S9 OOM Fat: 012 399 0087

Tel: 012 3990057
Date: 2014/03/04

VICTOR NKWASHU ATTORNEYS

. JOHANNESBURG

9
PER E»MAIL: victor(a)vnattornevs.co.za

Dear Sirs/Madame

APPLICATION IN TERMS OF SECTION 11, READ WITH SECTION 18 OF THE PROMOTION OF ACCESS TO

INFORMATION ACT, ACT 2 OF 2000: YOUR CLIENT MAJOR GENERAL SIBIYA

The above matter refers.

1. By direction of the Information Officer and the Executive Director of the IPID, Mr. RJ McBride we

acknowledge receipt of your request for access to informaiion dated the 7 January 2015, in the matter

above.

2. Attached herewith Is an application form J750, In terms of seclion 18(1) of Act 2 of 2002 that you must

complete and send to wriier hereof, in order for the IPID to consider and respond to your request.

3. We trust you find the above In order.

With kind regards,

/IRf VICEROY MAOKA~~ "" ~" " ""

ACTING DIRECTOR: LITIGATION ADVISORY SERVICES
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VICTOA NKHWAflHU
Arronmnrs

O#TK>X*04
(Mftnw

*i>lft*lMtt ClMMBVUS
w r*irewuta cntssr

ami

FW TO CMUU o*M tea

OUR REP. MR V NMnreshuAg

YOURREF;

Mr Robert McBride
Executive Director

Independent Police Invgjstigstiva Directorate

City Foram Bukfing
114 MadS» Street

PRETORIA

0001

07 JANUARY 2015

Per e-mail RMc8ricte@fold.gov.za

Dear Sirs,

R B Aptflcattooln terms of Secfion 11. read with SecSon 18 of

the Promotion of Access to Information Art, Act 2 of 2000

Wa represent Major General Sitfya* commander of the

Directorate of Priority Crimes InvesBgation unit in Gauteng.

Ho has been served with a forms! notice of intention to suspend

him, pending an investigation tmo allegations of involvement In

so-catted 'randllionirtg' of persons to Zimbabwe.

We understand that the Independent Police Investigative

Directorate 'tPID* carried out an investigation into Major Genera!

Stblya's alleged involvement in such alleged conduct Wo record

that when our client was interviewed In connection wHh such

investigation, he was specifically asked to Bdvise as lo whom he

thought might want to frame' him for such alleged offence. Our

client is of the opinion that, since he has now been served with a
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notice of intention to suspend, that Ihere may ba hidden agenda's at work wWch may

infringe on his constitutional rights.

We understand that, flowing from that investigation, a report was prepared and

submitted to the NPA. We afao understand thai such report exonerated our dtertfs

involvement therein.

We therefore formally <artd urgently) request you to accept thia letter as a formal

request to supply <?n terms of Section 11 read with Section 18 of the Promofion of

Access lo Information AcU Act 2 of 2000) at your earliest convenience, a copy of the

executive summary of the report submitted to tha NPA.

We thank you In advance and can confirm thet we v/Bl accept w e-malledrospon&e

at victor@vnattornsv8.co.2a, As he must prepare and submit bis response

Immediately, wo would be grateful if you could lei us have trie response within 24

hours.

L
VTCTORfJKHWASHU ATTORNEYS

RJM-0523



J750

RCPOBtX OF SOUTH APRICA

FORMA
REQUEST FOR ACCESS TO RECORD OF PUBLIC BODY

(Sccllon 18(1) of ihe Promotion of Access lo Information Aci. 2000
(Art No. 2 of 2000)

(Regulation 6]

FOR DEPARTMENTAL USE

Rnferencs number:

Request received by

name and surname of In-formation nfl/cer/deputy information officer on

at

..(state r2n.it,

(date)

.... (place)
Request fee (If ony): R..

UepoBH (if Bny): R .

Access fee: R.,

S5GNATURSOF INFORMATION OFFICER / DEPUTY INFORMATION OFFICER

A. Particulars of public body
Tiro Informarlort Olflcw /Deputy Information Olficer

Ths Exec;itiva Director (Information Officer)
Independenl Police Investigative OirecJorals (IPID)
Prr/alo Bag X941
PRETORIA
0001

Te'epbono Nombc: (012) 3B9 00S3
Fax Number. (012) 399 QUA
F.:Mai!' vmsoka@lpld gov.^o

wv/vv Ipid.gov.za

I OM> t, mqutit iu «»la >£piue vt •mm! uuer
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•yci

Particulars of parson requesting nccejss to the rocorri

a) 1 ho particulars ol the personwho cottuesl3 access To tlio record «nusl be glv&n below] *""' "\
!b) Tha address ond'oi far. number in the Republic to which Hie informallcn is to bo seni. must be

flivert.
(c) Proof of Ihs capacity in which the leqiwst \& niade. If appllcaWB,jmisl be attached.

Weiillly number: [ T""*"l I 1 j I L I

Telephone number (.&}.\..) ..?.?iXr.j l l i?. Fax number (.££.1.)...":.....!!'.".

M O address: . ^ k @ v j ^ ^ . ^ . : ; ^

Cupaciiy |n which request Is inBde. whenjnario on brhall of Biiotner person:

C. Particulars of person on whose behalf roqucst Is made

fYhisTiictioii ftmsl be compleied ONLY rf"a7equesrfo7irrformntiort"is rheda on beriifroTinotKef"

Idontlly number: { ?• | / O

D. Portlculars of record

(o) Provide full patUcu(ar« of the record to wtiich eccess b requested, including the referflnce
number if that is known to you-, to enablo tha record to be located,

(b) II the provided apuca Is inadequate, please continue nn a separate tollo and attach It lo this
form. The requester must sign nil tho additions! folios.

1 D(«Lr̂ 3tJon of record or relevant port of the r«f;ord:

JtOJilt lilt »Cltl» tU H.Ron C/ ru>.K «uDt
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2 Reference number. <

™ K ^

3 Any-(urth&r particulars o M '

E. FOBS

(a) A request for access to a record, other than record containing personal Information about yourself,
will bo processed only After a request fee tins been paid.

(b) You wilt be notified of Ihft amount reiiuiraU lo be paid m tho request foe.
<c) Tha foo poynblo for access to p. record depends on Iha form in which access Is required and the

reasonobta lime required to scorch for find prepare a record
[ (d) If you qualify for exemption of the payment of any fee. please stale thu reason for exomption.

Reason for exemption from peyment of fees;

<ifurm|on»<uil umrroituiirmanppp*
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I low would you prefer 1o be infoiroad ol tlis decision regarding your request for accoso tctlho record? |

Signed al ..«i.1™V.V£S£ this ... i .X..

PERSON ON WHOSE DEHALr̂  REQUES1 IS MADE

an »rctia 111 mi
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Altomayj, Nolartes and Conveyancers
Reg no-2009/012814/21

212 Rosmead Avenue, Wynberg 76001 Ocosx 1, Wynberg

Tel: (021) 797 71 IB I Fax-(021) 7971499
lnfo@ffri3W.co.za |

vww.IMaw.co.za

.

OUR REF: JFR/MAT11144/wd
YOURREF: 1/P/1112015VM

January 14,2015

ROBERT MCBRIDE
EXECUTIVE DIRECTOR
IPID

PER E-MAIL RMcBride@lDld.aov.zq
PER E-MAIL; vmaoka<a[pld.gov.za

Dear Sirs -

OUR CLIENT: IT . GENL. A DRAMAT - ACCESS TO IPID REPORTS IN CONNECTION
WITH DIEPSLOOT CAS 390«7-2012 - ALLEGED ILLEGAL AND UNLAWFUL RENDITION OF
ZIMBABWE NATIONALS TO 2IMBABWE

We refer to our previous discussions and your letter dated 9 January 2015 herein.

1. We acknowledge receipt of "Form A - Request for Access to the Record of a Public

Body" attached to your letter.

2. The aforementioned Form A has been now completed and attached to this tetter as per

your request

3. Note carefully that we have requested the IPID report, the recommendations

accompanying such report as well as a copy of the contents of the docket pertaining

toCAS39077/2012.

4. We would appreciate that, given the seriousness of the matter and the delays already

experienced, that you deal this request with the utmost urgency.

DIRECTOR: JQHH FRED B U T , a JURIS, 14.0
ASSOCIATE* STEVEN BARKER. BPRCC | DEHtdS BIMT CAVMNCUS, BA. UM I TRACEr-UEJ*UES.aA.u.B i RUMAALUE DA COSTA, BCOM.U0

CONSULTANT SACEER PANSARJ BA. UB
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Department:
Independent Police Investigative Directorate
REPUBLIC OF SOUTH AFRICA

Private Bag XS41, Pretoria, 0001.114 Vermwlen Street (M->dta Street), City Forum Building, Pretoria
Tel p i 2) 399 0000 Fax. 012 399 0087

YourRef.:
Our Ref.: 1/P/111/2015 VM
Enquiries: MaokaPVH
E-maH: vmaokai5)lrid.qov.za
Tet 012 399 0053
Date: 2015/01/09

RILEY INCORPORATED

CAPETOWN

PER E-MAIL: JOHN® JFRLAW.CO.ZA

Dear Sir

APPLICATION IN TERMS OF SECTION 11, READ WfTH SECTION 18 OFTHE PROMOTION OF ACCESS TO

INFORMATION ACT, ACT 2 OF 2000: YOUR CLIENT LT GENL A DRAMAT

The above matter refers.

1. • By direction of the Information Officer and the Executive Director of the IPID, Mr. RJ McBride we

acknowledge receipt of your request for access to Information dated the 04 January 2015, in the matter

above.

2. Attached herewith Is an application form J750, in terms of section 18(1) of Act 2 of 2002 that you must

complete and send to writer hereof, in order for the IPID to consider and respond to your request

3. We trust you find the above in order.

With kind regards,

MR. VICEROY MAOKA
ACTING DIRECTOR: LITIGATION ADVISORY SERVICES
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Jpid
Department:
Independent Polfca Investlflatlve Directorate
REPUBUC OF SOUTH AFRICA

. Private Bag X341, Pretoria, 0001,114 Vemieulen StrMi City Forum BuHcfina, Pretoria
Tel {012)399 0000 F « (012) 326 W0B

Honourable Minister EN Mthethwa

MINISTER OF POLICE

WACHTHUIS

Pretoria

0001

INFORMATION NOTE

By Hand

10 March 2014

Dear Honourable Minister,

REPORT TO THE MINISTER: MEETING WITH THE NDPP

BACKROUND

To give feedback to the Mfnister on the outcome of the meeting with the NDPP held on 6 March
2014.

Matters discussed:

1. The meeting agreed to establish a task team to draft MOU between IPID and NPA.

2. Section 33 on Compliance issues was also discussed; the team discussed the

reluctance by the Provfnciai DPP to prosecute police officers on non-compliance to

section 29. The NDPP undertook to Issue an Instruction to the Provincial DPP's to
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REPORT ON TO MINISTER: MEETING WITH THE NDPP

Improve cooperation, he also assured us that he will review all the matters that were

declined by the Provincial DPP's

3. High Profile Cases:

3.1 Cator Manor Case:

The Cator Manor - Implications of the High court ruling In Durban to drop the

racketeering charges against Major General Booysen. It was explained by the NPA that

it only affects the racketeering charges but other matters/cases are still on and that they

are reviewing the ruling for further action.

3.2 Defeating the end of Justice: General Phiyega

The team explained to the NDPP that IPID has almost completed the investigation and

that the case will be handed over to his office due to the sensitivity and due regard for

the senior office of the National Commissioner. We also expressed a view to the NDPP

that as far as the National Commissioner is concerned the elements of a crime are

absent as such we do not recommend any prosecution. However we have not yet taken

a warning statement from the National Commission and that once these has been taken,

we will hand the docket over.

We were advised that it was important to take a warning statement before finalising our

conclusions, as aspects of the warning statement might throw additional light on the

matter. We indicated that we will get the statement as soon as possible and then revert

to the NDPP.

3.3 Rendition Case: General Dramat and others

We indicated that the Investigation is complete, we are currently preparing a final report

on the matter and reviewing the totality of the available evidence to ensure that

recommendations that are made are appropriate and speaks to what can be proven. The

file with the final recommendations will be forwarded to the NDPP shortly.

211' ;i » c
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REPORT ON TO MINISTER: MEETING WITH THE NDPP

MR R MCBRIDE

EXECUTIVE DIRECTOR

DATE:

Report NOTED/ COMMENTS:

EN MTHETHWA, MP

MINISTER OF POLICE

DATE:

3 11' ;i g c

CRESS
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MINISTRY OF POLICE
REPUBUC OF SOUTH AFRICA

Prtato Bag X*B3PRETWW000Ue)fp^ (012) 393 2 ^ F « (012)383 2 B 1 ^

The Executive Director

Independent Police Investigative Directorate

ATTENTION: Mr Robert McBrido

RE: THE ZIMBABWEAN RENDITION DOCUMENTS
The Minister of Police has, In his possession, a report from Crime Intelligence
Component dated 27/09/12.
The allegations are those of murder, Kidnapping and theft The cases were
reported under the Diepsloot Police Station, Cas number 390/07/2010.d

The content of the report suggests that; there are contraventions of International
laws pertaining to how the above-mentioned matter was handled. The said
matter was referred to IPID In 2012 for Investigation.

In this regard, the Executive Director of IPID Is hereby requested to provide the
Minister of Police with copies of the dockets In colour, exhibits thereto, progress
reports and the final report In this matter.

The requested documents will enable the Minister of Police to discharge his
constitutional responsibilities, in terms of Section 207 (2) of Act 108 of 1996 and
advise, concerned constituencies, accordingly.

The requested document/s should be delivered on or before 28/11/2014.

Your uroent co -operation will be highly appreciated.

Minister of Police (Mr)
Nkosinathl Phfwaylnkosl Nhleko
24 November 2014
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Department:
Independent Police Investigative Directorate
REPUBLIC OF SOUTH AFRICA

City Forum Building, 1X9 Madlba Street, Pretoria, 0002
Private Bag X 941, Pretoria, 0001

Tel: (012)399 0026 Fax: (012) 399 0144
E'Mall: rmcbrkle@1pld.gov.za http//:wwwJpld.gov.za

Enq: Mr M Sesoko
Tel: (012) 399 0047

Minister NPT Nhleko, MP
MINISTER OF POLICE f By Hand
South African Police Services I
Wachthuis, 7th Floor
229 Pretorius Street
Pretoria
0002

26 November 2014

INFORMATION NOTE

Dear Honourable Minister,

RE: INVESTIGATION OF CAS 390/07/2012

With reference to your request dated 24/11/2014, kindly note that the docket CAS
(390/07/2010) is incorrect as the docket CAS number investigated by the IPID is
390/07/2012. We assume that this is the docket referred to in your correspondence as
the Reference Group requested the same. Indeed, the Reference Group indicated to
Mr Khuba (Investigating officer) that they will request the docket through your office.

BACKGROUND

The IPID started an investigation on this matter In November 2012. In the course of the
investigation, IPID cooperated with members of Crime Intelligence, in particular
GolonehMokangwe.-The -same Colonel started .with ihe.investigat!p_n^a^nd.^qjghV]her

docket to the IPID, purportedly at the behest of the then Minister of Police.

11 ? .1 S «

INVESTIGATION OF CAS 390/07/2012
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The investigation was also conducted in consultation with the two Advocates from the
office of the NDPP, Advocate Anthony Mosing and Advocate Billy Moeletsi. The two
advocates were involved with the investigation even before the investigation was
handed to the IPID. Indeed, they remained intimately involved with the investigation
throughout. This included directing the investigation on certain aspects. Progress and
preliminary reports were provided to them by the Investigating officer.

As a result of the decision by the previous Acting Executive Director (Ms K Mbeki) Mr
Khuba was instructed that the investigation be conducted in collaboration with Col
Mokangwe, since he had started the investigation.

INVESTIGATION PROCESSES.

The investigation by IPID included verifying statements already obtained by members
of Crime Intelligence and following up on leads, some of which were provided by Crime
Intelligence.

During the course of the investigation reports were made to the Acting Executive
Director and the office of the then Minister was also apprised of the progress on the
investigation.

LEAKS TO THE MEDIA DURING INVESTIGATIONS

During the course of the investigation, it became apparent to the IPID investigators that
leaks to the media, containing intimate knowledge of the investigation, were made.

INVESTIGATIVE CONCLUSION

At the conclusion of the investigation not withstanding several other preliminary report
that were written on this matter, the IPID team did a thorough analysis of all the
available evidence and made recommendation to the Executive Director for his
consideration. It must be noted that IPID considered other charges against those
involved but thought it prudent to wait for the decision of the NDPP.

CONCLUSION

The Executive Director, after careful and thorough consideration of the report,
approved the report with recommendations to the NDPP and the SAPS National
Commissioner.

The recommendation with the entire docket (and evidential material) was forwarded to
the office of the NDPP on the 14/04/2014. On the same day a disciplinary
recommendation was forwarded to the office of the National Commissioner.

Your office is hereby handed copies of the docket that was forwarded to the office of
.NDPP. , :,,:.,,,,:,,;:,,,,.^^,.,-,,,,,..,..

2 | P J s v

INVESTIGATION OF CAS 390/07/2012-^^T
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The IPID is still awaiting the decision of the NDPP on this matter. Similarly, we have
not received the SAPS's report on the initiation of the disciplinary process against Lt
Col Maluleke.

The Executive Director and the Investigation Team will be available to brief the
Minister on this investigation, at any time convenient to the Minister

Yours with utmost sincerity, faith and trust.

MR RJ McBRIDE
EXECUTIVE DIRECTOR
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE

3 | » a S o

INVESTIGATION OF CAS 390/07/2012
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3/11/2015 BDflve-Print Article

Print this page

Lt-Gen Dramat, national head of
Hawks and KZN boss Johan Booysen
are suspended
24-Dec-2014 | Unda Ensor

National head of Hawks Lt-Gen Anwa Dramat is placed on precautionary
suspension for 60 days, while KZN's Hawks boss, Lt-Gen Booysen is also
suspended because of his persistence in investigating well-connected people
CAPE TOWN — It is not only the national head of the Hawks, Ueutenant-General Anwa Dramat who has been
placed under precautionary suspension by Police Minister Nkosinathi Nhleko, but apparently also the head of the
KwaZulu-Natal (KZN) head of the Hawks, Lt-Gen Johan Booysen.

Helen Suzman Foundation director Francis Anlonle said on Wednesday that the suspensions "on the eve of
Christmas, of the director of the Hawks and of his KZN counterpart, are troubling In so far as they destabilise the
administration of Justice, more particularly, the fight against corruption."

He said he had It on good authority that Lt-Gen Booysen had been quietly suspended last Friday because of his
persistence in investigating well-connected people with the support of Lt-Gen Dramat. However police ministry
spokesman Musa Zondi could not confirm or deny the suspension of Lt Gen Booysen.

Lt-Gen Dramat Is understood to be lodging an urgent application to the Labour Court In Cape Town on Wednesday
to have his suspension overturned.

Democratic Alliance (DA) police spokeswoman Dlanne Kohler-Bamard said Lt-Gen Booysen had been
instrumental in conducting various investigations into six MECs. He had also investigated the KZN police
commissioner Major-General Mmamonnye Ngobeni and her "corrupt" relationship with MrToshan Panday, a
close business partner of President Jacob Zuma's son.

"The National Police Commissioner. Riah Phiyega. tried to fire him (Lt-Gen Booysen), but was stymied by the
ruling that only the head of the Hawks may do so," Ms Kohler Barnard said. She said the obvious next move was
to suspend Lt-Gen Dramat and replace him with a "puppet", who would do the job of getting rid of Lt-Gen
Booysen.

"Lt-Gen Booysen has now been cleared four times — twice by the Labour Court, once by the High Court and
emphatically in an Internal SAPS (South African Police Service) disciplinary hearing, when the SAPS was
ordered to put him back on duty immediately".

Ms Kohler Barnard said she was "astounded at the extraordinary and unconstitutional act" of the minister In
suspending Lt-Gen Dramat, which was in "flagrant disregard of the rule of law". She called on Mr Nhleko to
reverse his decision at once as it was in contempt of court.

Last month the Constitutional Court Chtef Justice Mogoeng Mogoeng ruled on an application brought by the Helen
Suzman Foundation that the section of the South African Police Service Act, which allowed the minister to
suspend and remove the head of the Directorate of Priority Crime Investigations (DPCI) — the Hawks — was
Invalid as it undermined itjjndependence^ ,_....;,...,^....^.;.,,.-^~. - »........i.̂ ,-..-:.:..•,.• _,.-•_., i:,..,._

Mr Justice Mogoeng said the subsection gave the minister "almost untrammelled power to axe the national
head." He declared that the section of the act was invalid and had to be "deleted from the date of this order."

In terms of the ruling the head of the Hawks can only be removed by a two-thirds vote from Parliament.

Mr Justice Mogoeng noted that some amendments made to the act In 2012 regarding the establishment of the
Hawks undermined the constitutional obligation "to create an anti-corruption unit that enjoys adequate structural

n8fo^ 1/2
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and operational Independence." This did not sufficiently insulate the Hawks from potential executive interference.

Police spokesman Musa Zondi said the precautionary suspension of Lt-Gen Dramat — which would not last
longer than 60 days — related to the allegations that Lt-Gen Dramat was involved in the Illegal rendition of
Zimbabwean nationals in November 2010. Lt-Gen Dramat has denied the allegations which have been hanging
over his head for four years.

Mr Zondi said the minister took the decision to suspend Lt-Gen Dramat on Tuesday arter receiving a report of the
Independent Police Investigative Directorate (Ipld).

Since the minister had needed to seek a legal opinion, had to follow all the necessary processes, while also
attending to other issues, this was the reason why he was only taking action now.

"It really needs to bring to finality these allegations about the rendition of Zimbabwean nationals. If really there is
nothing to It, then let it be cleared once and for all because you cannot have the head of such an organisation as
the Hawks operating under such a cloud. It really needs to be finalised once and for all," Mr Zondi said.

Mr Zondi stressed that the precautionary suspension — which would facilitate the collection of evidence — would
not last more than 60 days. He would not disclose whether or not the Ipid report recommended that Lt-Gen
Dramat be charged.

Lt-Gen Dramat was told by Ipld last year that it was Investigating criminal charges against him relating to the
claims that he was Implicated in the apprehension and deportation of Zimbabwe's most wanted criminals, some
of whom were allegedly tortured and killed after their return home.

According to a newspaper report Ipid spokesman Moses Dlamini Ipld had handed over its report to the National
Prosecuting Authority (NPA) earlier this year.

~ o O o -
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ipid
DBpBrtment:
Independent Police Investigative Directorate
REPUBLIC OF SOUTH AFRICA

City Forum Building. 114 Madiba Street, Pretoria, 0002
Private Bag X 941, Pretoria, 0001

^ ^ ^ T e l : (012) 399 OOJfi^FMTIOlZ) 399 ju^T**"**™"
E-Mail: rmcbrlde(?lpk).Eov,ia http//:www.lpld.gov.:j

Mr F Beukman, MP
Chairperson
Portfolio Committee on Police
National Assembly
Parliament of the Republic of South Africa
Private Bag X15
CAPE TOWN
6000

Per E-Mail: fbeukman@mweb.co.za
zvandermeulen@parliamentgo v.za
bmbengo@parliament.gov.za

27 February 2015

Dear Mr Beukman,

RE: TO REQUEST A SPECIAL SITTING OF THE PORTFOLIO COMMITTEE ON
POLICE TO BRIEF THE PORTFOLIO COMMITTEE ON THE "RENDITION" CASE

The above case has reference.

1. On the matter regarding the "Rendition", it has come to the notice of the Executive
Director that various media groups have claimed to have in their possession
a/report(s) that were made by the Independent Police Investigative Directorate (IPID)
to the National Prosecuting Authority (NPA).

2. It is therefore clear that the IPID recommendations have been leaked.

3. Since December 2014, IPID has had to endure numerous statements, criticisms and
doubts to its integrity without any response. We have not responded precisely
because we have an understanding with the National Prosecuting Authority (NPA) to
the effect that we allow the NPA to make their decisions without comment or
speculation from IPID. There is also speculation about the existence of "two reports"
and a "U-turn" by IPID.

1

REJ TO REOUEST A SPECIAL SITOHO OF THE PORTFOLIO COUUrTTEE OH POLICE TO DISCUSS TWO ISSUES! TO BRIER THE PORTFOLIO COMMITTEE OH
THE "RENDITION* CASE

ESSES
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4. As a result of the above, and as the Executive Director of the IPID, I am firmly of the
view that it Is in the interest of Justice and in the Public Interest that the IPID account
on the conflicting reports.

Management to appear before the Portfolio Committee to account on this matter.

Regards

MR RJ MCBRiDE
EXECUTIVE DIRECTOR

cc. Jerome Maake -jmaake@pariiament.gov.za
Maap! Molebalsi - mmolebatsi@pari!ament.gov.za
Dianne Kohler-Bamard - dkohler-bamand@parilament.gov.za /dk5S@ananzi.co.za
Mablja L!vhuhani-lmabi}a@paiiiament.gov.za
Zak Mbhele - zmbhele@pariiamentgov.za /voxprimus@gmail.com
Irvin Kinnes - IMnnes@pai1iament.gov.za
Albert Mncwango - mmncwango@pariiament.gov.za
Lucky Twala - dtwala@pariiamenl.gov.za /diliza.twala@gmail.com

RE: TO REOUEST A SPECIAL 3ITTW0 OF THE PORTFOLIO COMUITTEe OH POLICE TO DISCUSS TWO ISSUES: TO BRIEF THE PORTFOLIO COMMITTEE ON
THE-HENDITION-eASe
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PARLIAMENT &* IS" '
OF THE REPUBLIC OF SOUTH AFRICA jp

Office of MR F BEUKMAN (MP)
Chairperson: Portfolio Committee on Police

Office V377, Old Assembly Building. Parliament
021 403 2873 ^SS 021 4032138 4 0 8 2 3°0 9040 BI fbeukman@mweb.co.za

05 March 2015

Mr R McBrido
Executive Director IPID
114 City Forum Building
Madiba Street
Pretoria
0001

Dear Mr McBride

E: THE REQUEST FOR A SPECIAL SITTING OF THE PORTFOLIO COMMITTEE ON
POLICE TO BRIEF THE PORTFOLIO COMMITTEE ON THE "RENDITION" CASE

Dear Mr McBride

We refer to your letter dated 27 February 2015 that was addressed to my office, and also

copied to members of the Portfolio Committee on Police.

It would be appreciated if correspondence in future could be forwarded in accordance with

the relevant convention.

Your letter was discussed at the Portfolio Committee meeting that was held on Wednesday

4th March 2015.

v . •

The Committee resolved not to support your request.

With reference to the request for a "special sitting" on the "Rendition" case it should be noted

that a referral in terms of Section 17 of SAPS Act, 1995, may still be tabled with the Portfolio

Committee on Police.

It would therefore not be appropriate to deal with the matter on a piece-meal basis.

Secretary: Zuraynah Van Der Meulen N

Room E3.24, New Wing Building, Parliament
0214038644 «Sfl 021 4032138 4 0837098411 0zvandermeulen@parliament.gov.Ea
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It is also public knowledge that further investigations/legal proceedings/discussions

with regard to the matter is still underway, and it will be prudent for the Portfolio

Committee to await the outcome of these processes.

We trust that you find it to be in order.

Kind regards.

UPr F Beukman, MP
is?

Chairperson: Portfolio Committee on Police

Date:
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Department: 4 -00
Independent Police Investigative Directorate t-p-^ /

REPUBLIC OF SOUTH AFRICA

Private Bag X941, Pretoria, 0001,114 Madiba Street, City Forum Building, Pretoria
Tel: (012) 399 0070 Fax: (012) 399 0144

Honourable Minister NTP Nhleko, MP
MINISTER OF POLICE
WACHTHUIS
Pretoria
0001

By Hand

12 March 2015
Dear Honourable Minister,

IN RE: RESPONSE TO NOTICE OF INTENTION TO SUSPEND

1. I refer to your "Notice to place me on precautionary suspension with full pay",
dated 10 March 2015, which notice I received on 11 March 2015 at approximately
7h30.

2. I have deposed to an affidavit setting out comprehensively the grounds why I
should not be suspended and a copy of this affidavit is attached hereto, for your
attention.

3. Without detracting from the specificity in the affidavit and for your ease of
reference, I summarise the reasons below:

3.1. No particularity of the alleged serious allegations in the media against me is
provided. I cannot reasonably be expected to respond to such a vague
allegation and, in any event, such allegations cannot property form the basis
for my suspension. I do, however, confirm that I have not committed any
wrongdoing;

3.2.1 have never breached my responsibility to act with independence and
impartiality. As more fully set out in the affidavit, any communications with
the legal representatives of Lieutenant General Dramat and Major General
Sibiya were reasonable and entirely in keeping with my responsibilities.
There is no basis for the allegations that have been made in this regard;

3.3. The Minister was at all relevant times fully aware of the existence of
preliminary and final IPID reports. As more fully set out in the affidavit, the
Minister has chosen to rely on recommendations contained in a preliminary
report. I remain available to address any concerns that the Minister may
have in relation to the preliminary and final reports;
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Department
Independent Police Investigative Directorate
REPUBLIC OF SOUTH AFRICA

3.4.1 have not undermined the Minister's authority on oversight responsibility. As
more fully set out in the affidavit, I remain committed to report fully to the
Minister and Parliament. The Minister's investigation into IPID (and the NPA)
is, however, impeding on IPID (and the NPA's) independence and expertise
and I have acted responsibly in this regard by refusing to grant my
permission for IPID's officials to be interviewed by the appointed
investigators. I remain willing to engage with the Minister in respect of the
investigation, and, specifically to ensure that there are sufficient safeguards
to protect IPID;

3.5. As more fully set out in the affidavit, there is no factual basis for the allegation
that I tampered with evidence. I, at all relevant times, acted in accordance
with my statutory mandate.

4. For these reasons, I am firmly of the belief that my suspension is, notwithstanding
the aforesaid grounds, a foregone conclusion.

5. I also believe that my suspension would not be in the best interest of IPID, of
which I am the head and for which I am responsible.

6. I have, accordingly, instructed IPID's attorneys to launch an urgent application
out of the North Gauteng High Court for appropriate relief, including interdicting
you from suspending me.

7. I confirm that the application is in the process of being issued and will be served
on the State Attorney^shortly.

Yours faithfully,

Mr RJ MCBRIDE
EXECUTIVE DIRECTOR
INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE

DATE:. I
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AFFIDAVIT

I the undersigned General S. M Sibiya hereby under oath declare that I am an adult male 4B years of
age with force number 0619846-5.

I am appointed as the Provincial Head of the DPCI In Gauteng and I am currently under suspens(on.

On the 1001 February 2015 I received Information that there were two Colonels from Crime

Intelligence In my office and they wanted my safe keys because they wanted to seize a data 6 fax

line device from my office because it belong to General Mdlull.

I Immediately contacted my attorney of record Mr Victor Nkhwashu for advice. My attorney

immediately contacted SC William Mokhari who acts on behalf of both the Minister and the National

Commissioner of the South African Police services, to find out from them If they are aware of such

an Instruction to remove a device that was Installed in my Safe. Mr Mokhari Immediately called my

lawyer back and informed him that It Is not true because the Acting Provincial Head of Gauteng,

Major General Dlamfni was In his office throughout the day and that he never saw such policemen In

my office. I realised that the actions of the two Colonels were Illegal. I then decided to call on the

Executive Director of the Independent Police Investigative Directorate (IPID) Mr Robert McBrlde to

intervene and to see if the device was In fact not a bugging device that was installed unlawfully to

monitor my communications. As a result, I asked Mr McBrlde to seize the device and Investigate

whether there was any crime committed or not.

That is all I can declare

I know and understand the content of this declaration

I have no objection In taking a prescribed oath

I consider the oath to be

J
Signature of DeponenoL?

Date IQ~~

. . . . -, >«., M...-.ilJ
1.1 H t i l l Ok,;:(.l f i l l •!,;• .n . .r. . «nj . , i ;• j •;•;•.» SiTlifVII
r i d (i*.i i; i: . i t i .•- • • . • > " • • v<i «nn.ni V.:la
rffllflmunl iw.*: i . . : ; r i i>> • :•' >:. •1:1 n;:! hnd iho
t!(ipai!tint'3 Mijniii'/i...-n.x:..'!?.uii.i> [r,;nt v/jg plncud
tliureun in my p.n2c:;-t;,

at onJ-Q/.D3,/-^L^SlntJL£.'

AOA-TTtjeurS S(r.&-Sl£ O
Full Htst Mamss ami i.ru'#..i.ijjii U:&:k Lettfra

drj->j(i;-tfi:;t Au'loss)

Ronk
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SWORN AFFIDAVIT

I, the undersigned,

Pearl Angel Pomuser

State under oath that:

1

I am an adult female in the employment of the South African Police Service with the
rank of Chief Admin Clerk with service number 0467273-9 and performing
secretarial and staff officer duties at the office of Major General Sibiya at No: 16
Empire Road, Parktown. My contact details are (011) 274 7857 and cellular number
071 481 2536.

The facts herein contained are true unless otherwise indicated within my personal
knowledge and belief.

I gained knowledge of the facts stated in this affidavit through personal observation
and through others who had or may reasonably have had personal knowledge of this
matter.

On the 10lh of February 2015, towards midday, at plus minus 12:00,1 was performing
my normal office duties when two white males entered my office. They were dressed
in plain clothes and one of them introduced himself as Colonel van Eeden from
National Head Office, Crime Intelligence.

He then enquired about a Data Box that was in one of the walk in safes but he was
not sure which safe. I then told him that I don't know of any data box as I have not
seen one. I further asked him what it was and how did it look. He said it is like a fax
machine but an encrypted machine. I told him that I have never seen it He then
asked me if I had the keys to the safe and I told him that I don't keep the safe keys
only LT Botha was tasked by Major General Sibiya to keep them. LT Colonel Van
Eeden then walked towards the passage and whilst he was there I heard him
speaking to someone on the phone and I could understand that it was about the safe
because then he came back and said to me that the data box is in the safe of the
HAWKS. Then I replied and said "okay then it must be our safe which was
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PEARL ANGEL POMUSER

previously used by LT General Mdluli". He then said he wants to see if the data box
"Was~lrTslde~trTe~s"afe; ! " ' : :

6

I called LT Botha on his cellular phone number and explained to him that a LT
Colonel van Eeden is in the office of the General and would like to gain access to the
walk in safe. LT Botha then clearly told me that he is not allowed to open the safe
for anyone and that Major General Sibiya gave him strict instructions regarding the
safe. I then handed the phone to LT Colonel van Eeden and requested him to speak
to LT Botha.

They held a telephonic discussion in Afrikaans and thereafter he handed the phone
back to me. LT Botha indicated to me that the gentlemen said they will come back
on Thursday with tools to open up the box and take the Data 6 box because they
don't have the set of keys for it. Afterwards LT Colonel van Eeden said he was
leaving and he wrote down his cellular phone number on a piece of paper as LT
Colonel Hugo van Eeden - 082 552 7584 and left. I also reported the visit by these
members to Major General Dlamini afterwards and Major General Sibiya because he
is still the custodian of the walk in safe and he indicated that no one is allowed to
remove anything from the safe without the permission of the National Commissioner
and the Minister of Police especially if the Information is sensitive in nature and
required by Crime Intelligence.

8

On Wednesday, 11 February 2015 at about 14:00, as I was exiting my office I saw
a group of three men standing outside the glass door. I recognised one of them as
Robert Me Bride. I greeted him and he said he was looking for the office of the
HAWKS and Pearl. I replied that I was Peari, he shook my hand and we entered the
office. I noticed that he was carrying a box under his arm. He said he would like to
talk to me in private and then we walked towards the lounge area. We sat down and
he handed me the box, told me to open it. He explained that he is serving me with a
notice with regard to the Data Box in the safe. I read the content and I was a bit
overwhelmed by fear when I noted that I must hand over the Data 6 line box and
failure to comply amounts to a criminal offence.

He asked me for the keys to the safe and I explained to him that LT Botha has the
keys. He then requested that I call him of which I complied. LT Botha indicated to
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PEARL ANGEL POMUSER

me that he is in the building and was attending a SCM meeting however he was on
"his way out onfTe~5uiiamg out he will return back7~irTibout six minutes he arrived
and Mr Robert Me Bride introduced himself and his colleagues to LT Botha. He
further explained his purpose to LT Botha and requested him to take them to the
safe. He also told LT Botha that he was going to issue him also with a notice
because he didn't know that he was in possession of the safe keys. Lt Botha said he
had no problem. I also reminded LT Botha about General Sibiya's instructions and
he said to me "Ms Pomuser we cannot ignore a notice from the Ministers office
because IPID is part of the Minister's office".

10

LT Botha then took the three IPID gentlemen to the walk in safe and I went into my
office and made attempts to call Major General Dlamini. After several unsuccessful
attempts I gave up. Afterwards the gentlemen returned and one of them, not Robert
Me Bride was carrying a device in his hands. I explained to them that they must
acknowledge receipt of which Mr Robert McBride complied and signed for the
device. I also informed him that I was going to alert Major General Dlamini and he
replied that it was not a problem I should inform him. I tried calling Major General
Dlamini again but it just rang and thereafter I contacted General Sibiya and his
phone was off.

11

Later on I tried the office of General Ntlemeza, the lady told me that he is out of the
Province and I requested for LT Colonel Gwayis number, but when I tried calling it
went on to voicemail. Later I got hold of Colonel Eksteen, Commander of West
Rand Organised Crime, she told me to send an sms to Colonel Sibisj who was at the
time in a meeting with General Dlaminf. I informed him to tell Maj General Dlamini
that I was urgently seeking to talk to him about what transpired in the office. Major
General Dlamini called me at about 18:20 and I reported the matter to him.

12

I know and understand the content of this statement.
I have no objection to taking the prescribed oath.
I do consider the prescribed oath to be binding to my conscience.

DEPONENTS
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PEARL ANGEL POMUSER

i-certrfyihatihe-above"statemerit^as"talfeTT"by"nie7sfg"nea ana sworn to before me
at Johannesburg on the 03rd of March 2015, and that the deponent has
acknowledged that she knows and understands the contents of this affidavit, that she
has no objection in taking the prescribed oath and she considers the oath to be
binding on her conscience.

COMMISSIONER OF OATHS

Full Names:,

Capacity:

Address:
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jpid
Department;
Independent Police Investigative Directorate

fr REPUBUC-OPSOUTH-AFRICA—

Private Bag X941, Pretoria. 0001.114 Vermeuton Street City Forum Bu kjrng. Pretoria
Tel' (012) 399 0009 F a t (012) 325 0408

Pearl Pomusa
The Personal Assistant: Provincial Head
DPCI: Gauteng
SAPS Provincial Office
16, Empire Road
Parktown
Johannesburg

V\
iv

Enq Executive Support
Tel: 012 399 0028

BY HAND

11 February 2015
Dear Pearl

SYSTEMIC CORRUPTION INVESTIGATION: DATA LINE BOX

The IPID is investigating a case of systemic corruption, as part of the investigation IPID will require to
take possession of the Data 6 line box in your possession.

You are directed to hand over the Data 6 line box in terms of section 29(2) of the IPID Act.

Please note that failure to comply amounts to a criminal offence In terms of section 33 of the IPID Act.

I trust that this is all in order.

Many thanks

MR RJ McBRIDE
EXECUTIVE DIRECTOR
DATE:
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 6588/2015

In the matter between:

THE INDEPENDENT POLICE
INVESTIGATIVE DIRECTORATE

ROBERT McBRIDE

and

MINISTER OF POLICE

MINISTER FOR PUBLIC SERVICE
& ADMINISTRATION

1 S T Applicant

2 N D Applicant

|ST1 ' Respondent

-.NO2 N D Respondent

FIRST RESPONDENT'S ANSWERING AFFIDAVIT

I, the undersigned;

NKOSINATHI NHLEKO

do hereby make oath and say:

1. l am the Minister of Police and a Member of Cabinet in the Government of the

Republic of South Africa. By virtue of my position, I am a Member of the

Executive in the national administration.

2. The facts herein contained are within my personal knowledge and belief both

true and correct. I make legal submissions upon legal advice that I have

received from my legal team and I accept the legal advice to be correct.
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3. The applicants have brought on extreme urgent basis an application for an

interim interdict restraining me from suspending the second applicant from his

position as the Executive Director of the Independent Police Investigative

Directorate. There relief sought in Part A is pending the adjudication of the

relief sought in Part B.

4. In Part B, which is brought in the normal course, the applicant seeks the

following relief:

"1. It is declared that the decision of the first respondent ("the Minister of
Police") to initiate a process to suspend the second applicant from his
position as Executive Director of the first applicant ("the Independent
Police Investigative Directorate") is unlawful and invalid and the
decision is set aside.

2. It is declared that the following provisions are unconstitutional and
unlawful to the extent that they purport to authorize the Minister of
Police to suspend or remove from office the Executive Director of the
Independent Police Investigative Directorate:

2.1 section 6(6) of the Independent Police Investigative Directorate
Act, No. 1 of 2011;

2.2 section 17(1) and 17(2) of the Public Service Act, 1994; and

2.3 paragraph 2.7(2) of Chapter 7 and paragraph 18 of Chapter 8 of
the Senior Management Service handbook, 2003.

3. The First respondent is directed to pay the applicants' costs, including
the costs of two counsel.

4. Further and/ or alternative relief."
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5. When this application was launched and served in the evening of 12 March

2015 I was in Cape Town and due to a limited period of time given to me to

oppose the application and to attend Court through counsel, I could not read

the entire application and its annexures because of their voluminous nature. I

however instructed my legal team to oppose the Part A of the application on

well-established legal principles applicable to urgent applications and interim

interdicts. I was however advised that the legal grounds with sought to be

relied upon by myself should nevertheless be placed before Court by way of

>/j an affidavit duly deposed to by myself.

6. In this affidavit, I do not deal with the merits. I will do so at an appropriate

time. I simply deal with three crisp issues:

6.1 first, the applicant has not been suspended;

6.2 secondly, the applicant has submitted written representations to me on

Thursday, 12 March 2015 for my consideration before I make a

^ ' decision on whether or not I should place him on precautionary

suspension; and

6.3 thirdly, the applicant has not met the requirements of an interim

interdict because he has not demonstrated irreparable harm if the relief

that he seeks is not granted on an urgent basis, nor has he shown

absence of irreparable harm.
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THE APPLICANT HAS NOT BEEN SUSPENDED

7. On 10 March 2015, I issued a notice of intention to place the applicant on

precautionary suspension with full pay. In the notice aforesaid, I detailed

allegations that are made against the applications and afforded him an

opportunity to submit written representations to me by no later than close of

business on Thursday, 12 March 2015.

8. To date, since I had issued the aforesaid notice, I have not suspended the

applicant and I have not yet made a decision on whether or not I should

suspend the applicant because I cannot do so before I consider his written

representations.

THE APPLFCANT HAS SUBMITTED WRITTEN REPRESENTATIONS

9. The applicant has complied with my request in the notice of intention to

suspend him by submitting written representations on Thursday, 12 March

2015, setting out the grounds or reasons why I should not place him on

precautionary suspension. I have an application to consider his written

representations objectively, so that they can assist me in making a decision

on whether or not I should place him on precautionary suspension. When the

written representations were submitted to my office, accompanied by an

affidavit deposed to by the applicant, I was in Cape Town and I had not yet

read them. At the time of deposing to this affidavit, I do so whilst I am still in

Cape Town. Whilst I saw the written representations when the application was
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emailed to me, I have not yet considered them but I can assure the applicant

that I will consider them objectively so that I make a decision that is fair and

rational. I would have no legal basis to suspend the applicant if i find that the

representations he has made to me are compelling and militate against any

necessity to place the applicant on precautionary suspension. The allegation

by the applicant that I prejudged the matter is false. I have not prejudged the

matter and I cannot do so because I am obliged to consider his written

representations before I make a decision. My decision on whether or not the

applicant should be place on precautionary suspension would be made in due

course, but I will ensure that there is not an undue delay in making the

decision in order to avoid uncertainty looming for longer within the IPID

because I am alive to the fact that the IPID performance a critical statutory

and constitutional function which require its stability in order for it to optimally

perform its statutory obligations.

10. Until such time that I make a determination upon consideration of the

applicant's written representations, the applicants' application as contained in

/r Part A of the notice of motion is premature and ill-conceived.

11. The applicants' allegation that his suspension is a foregone conclusion is a

speculative and wrong.

THE APPLICANT HAS NOT MET THE REQUIREMENTS OF AN INTERIM

INTERDICT AND THE APPLICATION IS NOT URGENT
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12. Intertwined with urgency is very the requirements for an interim interdict. The

requirements for an interim interdict are well established and they are

interlinked with whether urgent interdictory relief is appropriate. Whether or

not urgent interim relief is desirable depends on the facts and circumstances

of each case. Primarily, it is the duty of the applicant being the party rested

with the onus to establish the existence of the four requirements for an interim

interdicts which are: a prima facie right; irreparable harm; absence of

alternative remedy; and balance of convenience which is linked to prejudice.

13. A determination of whether or not the matter is urgent is considered in the

context of whether if interim interdict is not granted irreparable harm will

ensue because the applicant does not have alternative remedies.

14. In the context of the aforegoing, the applicant has not demonstrated urgency

and the matter should be struck off the roll with costs.

15. In relation to the requirements for an interim interdict, the applicant has not

demonstrated a prima facie right although open to some doubt that this Court

should intervene at this stage because no decision has been made yet on

whether or not he should be suspended. It may very well that I do not

suspended the applicant because I have been persuaded by his written

representations. With regard to the irreparable harm, there can be no any

irreparable harm that would be suffered by the applicant because if he is

suspended, the suspension is bound to be with full pay and benefits. Ai

harm that the applicant may perceive, is mitigated by this fact. In any event,
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this is even speculative on if he is suspended because no decision has been

made yet in that regard. If he is suspended, the suspension would be for

limited duration of 60 days and if nothing tangible is done in compliance with

the prescribed procedure in the public service regarding the conduct of

discipline, then the applicant would be entitled to resume his duties upon the

expiry of the 60 days. This is another protection that is afforded to the

applicant by law. The applicant also has an alternative remedy in abundance

because if he is suspended, he can elect to challenge the suspension in

P) Court, or he can go to the CCMA or Bargaining Council depending on the

cause of action framed.

16. The balance of convenience do not favour the applicant at all. It is not in

dispute that I perform and oversight role over the IPID and the Executive

Director of IPID. The applicant recognizes the existence of statutory power

pertaining to the oversight role that I play hence in Part B of the notice of

motion, the relief sought by the applicant is the declaration of the

unconstitutionality and unlawfulness of certain sections of the Police

Investigative Directorate Act, No. 1 of 2011. The applicant should accept that

until such time that Part B is dealt with, and he is successful in declaring the

aforesaid provisions of the Police Investigative Directorate Act

unconstitutional, this provisions as they exist in the legislation passed by

Parliament, are law of the Republic, and should be applied and obeyed. It

does not make sense that the applicant can remain immune from any steps

pertaining to allegations of misconduct against him because he h
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challenged the constitutionality of the legislation which confer powers to me to

play that oversight role.

17. If for whatever reason anything happens to the applicant about his

employment, which is currently speculative, the applicant will always have an

opportunity at any given time to redress that wrong that in his view would

have been meted on him at any appropriate forum or jurisdiction including the

Courts.

18. For the above reasons, the applicant has not made out a case for an urgent

relief and that he should simply await a decision from me after I have consider

his written representations and only after I have made the decision, the

applicant can then decide what step to take if the decision is for whatever

reason construed by him to be of adverse nature to him.

19. For the above reasons, I submit that the applicant has not made out a case

for the relief in Part A. If for whatever reason the Court wishes to

entertainment the application on the merits, then I should be afforded an

opportunity to address the merits in full because I have not done so in this

affidavit due to the extreme limited time that I have been given to deal with

this application.

20. According, I respectfully request this Court to dismiss the application with

costs, including the costs consequent upon the employment of two counsel.
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DEPONENT

I CERTIFY that the deponent has acknowledged that he knows and understands the
contents of this affidavit, which was signed and sworn to, before me, at

on this the 13th day of MARCH 2015, the Regulations
contained in Government Notice No. R.1258 dated 21 July 1972 (as amended) and
Government Notice No. R.1648 dated 19 August 1977 (as amended) having been
complied with.

COMMISSIONER OF OATHS

V'"
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JUDGMENT

Fabrlrius J,

P The Applicants herein launched an application in the Urgent Court on 13 March

2015 In which they, as per part A thereof, sought an order which would Interdict and

restrain First Respondent from suspending the Second Applicant from his position as

the Executive Director of the Independent Police Investigative Directorate. Costs of

two Counsel were also sought. The Respondents were given one day to file an

Answering Affidavit and the First Respondent did indeed so, but without dealing with

Vr the merits of the factual allegations made in the Founding Affidavit, together with its

annexures, which almost comprise of UOO pages. The Interim Interdict was sought

pending the final determination of part B of the application In which the following

relief would be sought:
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1. "It Is declared that the decision of the First Respondent (The Minister of

Police) to Initiate a process to suspend the Second Applicant from his

position as Executive Director of the First Applicant (The Independent Police

Investigative Directorate) is unlawful and invalid and the decision is set

aside.

2. It is declared that the following provisions are unconstitutional and unlawful to

the extent that they purport to authorize the Minister of Police to suspend or

remove from office the Executive Director of the Independent Police

Investigative Directorate;

2.1 Section 6(6) of the Independent Police Investigative Directorate Act

No 1 of 2011;

2.2 Section 17(1) and section 17(2) of the Public Service Act, 199^; and

2.3 Paragraph 2.7(2) of Chapter 7 and paragraph 18 of Chapter 8 of the

Senior Management Service Handbook, 2003.

A cost order was also sought.
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2.

Second Applicant alleges that on 11 March 2015 he was given a letter by the

First Respondent as a notice to Inform him that the Minister intended placing

him under precautionary suspension with full pay and benefits for a period

not exceeding 60 calendar days. Details of the alleged serious misconduct

^ committed over a course of time were then given, and it was concluded that:

Viiy "Because of the seriousness of these allegations, given the most senior

position you occupy at IPID, the possible interference with the investigation

and the tempering (sic) with evidential material, I Intend placing you on

precautionary suspension with full pay far a period not exceeding 6 0

calendar days, pending an investigation into the abovementioned allegations

A and possible disciplinary enquiry against you."

y
Second Applicant was given an opportunity to make representations as to

why he should not be suspended and he was given until the close of

business on 12 March 2015 to do so.
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In the Founding Affidavit Second Applicant said that he appreciated that the

Respondents would have very little time to answer this application but, if they

required such further time, he would be prepared to accord it on the

condition that the Minister would not suspend him pending the outcome of

the application under part A.

The Minister had not suspended the Second Applicant at the time the

application was heard, but Applicant's Counsel, Mr Budlender, submitted that

this was no obstacle to him Inasmuch as the application was launched not

only to protect the Second Applicant's rights, but also to preserve the

independence and effective functioning of IPID, and to prevent further

unlawful ministerial interference without delay. It was alleged that IPID was

an Indlspensible, constitutionally required investigative body, which was

mandated to investigate police misconduct and offences. Its investigations
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extended to the highest offices In South Africa. It therefore had to be given

substantial protections to carry out its mandate without political interference.

The Executive Director was at the very heart of IPID's ability to function

effectively to fulfil its constitutional mandate, and was critical to ensuring the

proper conduct of Investigations by IPID. Should a suspension be effected,

such an act would have Immediate deleterious consequences for the effective

functioning of IPID, so it was submitted. This was especially so In the current

political climate, and given the extent of ministerial interference In the

Independent Institutions in the criminal justice sector. I am paraphrasing this

allegation in the Founding Affidavit, and it is noticeable that no details were

given of what was meant by the "current political climate" and what actual

4 f c facts underlay the submission that the Minister Interfered in the independent

b
institutions in the criminal justice sector. The following was then said In the

Founding Affidavit: The suspension of the Executive Director would, in all

likelihood, be followed by the Minister's appointment of a new acting

Executive Director, who could fundamentally undermine the effective
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functioning of the Institution and impede high-profile investigations. This is

demonstrated by the events that followed the suspension of the Head of the

Directorate for Priority Crime investigation (the DPCI or the Hawks)

Lieutenant-General Dramat, and the appointment of Major-General Ntiemeza

as an acting National Head of the DPCI. Those events are detailed in the

Founding Affidavit filed by the Helen Suzmann Foundation in the

Constitutional Court on 25 January 2015." This was annexed to the

' Founding Affidavit. Those events are all in the public domain, and have been

the subject matter of litigation in this Court. I do not Intend dealing with the

judgments relevant to those proceedings. They speak for themselves.

5.

In part B of the Founding Affidavit It was alleged that initiation of the process

to suspend Second Applicant was unlawful and unconstitutional, on the

grounds that the Minister did not have the power to suspend the Executive

Director of iPID, as this would contravene the independence of IPID

P
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enshrined under Section 206 (6) of the Constitution. Alternatively, even if

the Minister had the power to suspend the Executive Director, the Minister

had exercised his power unlawfully by creating a reasonable perception that

IPID's independence was under threat. It further alleged that the Minister's

decision was vitiated by ulterior purpose or Improper motive and bad faith. It

fe was also said that his decision was Irrational and unreasonable. It was

vL' submitted that the review under part B was brought on the basis of the

principle of legality and the Promotion of Administrative Justice Act 3 of

2000 (PAJA). I must say at this stage that s. 6 (6) of the IPID Act gives the

Minister the power to remove the Executive Director from office on account of

misconduct. Does this mean that he can also suspend him in the interim?

4 ^ His appointment is made by the relevant Parliamentary Committee upon

nomination by the Minister. Does this mean that only this Committee can

suspend him lawfully? The Act is silent on these topics.
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6.

The Rrst Respondent said In his Answering Affidavit that he did not Intend dealing

with the merits of the application at this stage, but would oppose It on the basis that

the Second Applicant had not been suspended and that he had made written

representations which he was considering, and that In any event he had not met the

requirements of an interim Interdict because he had not demonstrated irreparable

harm If the relief that he sought was not granted on an urgent basis. The application

was therefore premature and ill-conceived. The First Respondent also stated that he

was aware of the fact that IPID performs a critical statutory and constitutional

function which requires stability In order for it to optimally perform Its statutory

obligation, It was submitted that Second Applicant would have alternative remedies

in due course, and if he were to be suspended it would be with full pay and benefits

and only for the limited time of 60 days. It was also open for Applicant to approach

the CCMA or the relevant Bargaining Council depending on how he framed his

cause of action. He denied that the balance of convenience favoured the Applicant

at all, inasmuch as particular sections of the Act that were sought to be attacked had
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been in operation for a number of years, and that the Applicant could not say that he

wished to remain Immune from any steps pertaining to allegations of misconduct

against him whilst he intended challenging the constitutionality of legislation which

did confer powers of him to play the particular oversight role. What would happen

after suspension, If It was decided upon, was currently merely of a speculative

nature. As a result, it was submitted that Applicant had not made out a case for the

relief sought In part A.

7.

I do not.intend dealing with the likelihood or otherwise of the relief sought In part B

of this application being granted or not. However, there is merit In the submission

that these type of bodies should be Independent, but at the same time I am also

aware of the fact that independence is one of degree, depending upon the relevant

context of the legislation applicable.

See: Van Rooyen vs The State 2002(5) SA 246 (CC)

Also, to prevent abuse of power, which is obviously and sadly part of human nature,

someone has to guard the guardian. "Quls custodlet ipsos custodes" the Roman
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poet Juvenal asked In one of his Satires. He lived In the first century AD.As opposed

to that realistic view (some call it sceptical), Plato (The Republic) was overly

optimistic when he opined that it was absurd that city fathers would require

oversight. This was his view some 500 years before Juvenal expressed his more

practical view. I am merely mentioning this because I do believe that part B is

arguable, and it does have reasonable prospects of success. That is in my view one

of the requirements In the present context having regard to the test laid down in

Afroad Express (Pty) Ltd vs Chairman Local Road Transportation Board Durban

1986(2) SA 663 (AD).

I am not convinced that the decision of the First Respondent and the decision

whether to suspend Second Applicant or not, Is of an administrative law nature.

However, Applicants' Counsel said, while we briefly debated this issue, that the

Minister's decision not only affected the Second Applicant, but also the public at

large. See in this particular context Chlrwa vs Transnet Ltd and Others 2008 (4)

SA 367 (CC) and Provincial Commissioner, Gauteng: SAPS vs Nguni [2013] 2 All
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SA 262 (SCA) at 269 pan 16. I do however not need to decide this debate fn the

present instance, because it is well established that the lawfulness of public power is

subject to scrutiny by the Courts. See: National Treasury Infra at par. 44, and

Pharmaceutical Manufacturers Association of South Africa in re Ex Parte

President of the Republic of South Africa and Others 2000 (2) SA 674 (CC) at

par. 17.

The requirements for an Interdict have been set out throughout the decades of our

illustrious common-law history. In National Treasury and Others vs Opposition to

Urban Tolling Alliance 2012 (6) SA 223 CC, Moseneke DCJ again repeated them,

and emphasized that under the test of Setlogelo vs Setlogelo 1914 AO 221 as later

refined in Webster vs Mitchell 1948 (1) SA 1186 (WLD), a particular claimant must

establish not merely that he has a right to approach a Court in order to review a

decision (administrative decision), but it must be a right to which, if not protected by

an interdict, irreparable harm would ensue. Quite apart from the right to review and

to set aside Impugned decisions, an Applicant would have to demonstrate a prima
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facie right that Is threatened by Impending or Imminent Irreparable harm. A right to

review an Impugned decision does not require any preservation pendente lite

because obviously It does exist.

10.

In the context of a Minister exercising powers invested In him by a statute It was

said In Goof vs Minister of Justice and Another 1955(2) SA 682 CPD that In the

absence of allegations of mala fides, a Court would not readily grant such an

interdict. A Court would only grant such an Interdict In exceptional circumstances

and when a strong case has been made out for relief. This is not surprising. Subject

to the principle of legality and the separation of powers between the executive, the

legislative and the judiciary, a Court must ask Itself not whether an interim interdict

against an authorized State functionary is competent, but rather whether It Is

constitutionally appropriate to grant the Interdict. See: National Treasury supra at

par. 66.
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11.

In the context of the question of the balance of convenience, Mr Budlender

submitted that the stronger the prospects of success were, the less the balance of

convenience arose, i accept that, but I must also consider to which extent an order

at this stage would disrupt legislative functions authorized by law. It is clear that

fe while a Court has power in this context, it would not readily exercise it except when

^ -̂  a proper and strong case has been made out for the relief and then only in the

clearest of cases. This was also emphasized in the National Treasury decision

supra par. 66.1 may just add that I am also aware that the National Treasury case

is distinguishable from the present facts as a policy decision of the Government is

not attacked, but nevertheless the Court's dicta relating to the requirements for

^ , urgent interdicts are of general application. What is important in the present instance

Q

is that if the order were to be granted now, pending a likely very lengthy process

under part B, including proceedings before the Constitutional Court, the Applicant

would in reality be Immune from disciplinary steps In the interim, no matter what

RJM-0574



15

further serious evidence against him might emerge. I agree with Mr Mokhari SC on

behalf of First Respondent that this cannot be in the Interests of Justice.

12.

I have also had the occasion to write a Judgment about the requirements of interim

^ Interdicts in AFRISAKE NPC vs City of Tshwane Metropolitan Municipality and

^s Others under case number 741'92/2013dated Ik March 201** (not reported). 1 also

emphasized that the proper question would be whether an Applicant In Interdictory

proceedings required an order now so as to protect a right which he would otherwise

not be able to protect at all. One does not require an interdict pendents lite to

protect a right which one can In any event protect In future by, amongst others,

A litigation in due course. It is an absolute minimum requirement that irreparable harm

&

must be shown to exist before the Court can grant such an interdict, and in the

present context the constitutional desirability of such an Interdict weighs heavily on

my mind. A Court Is not to disrupt legislative functions where authority Is exercised

within the bands of legislation and the Constitution. See: Doctors for Life
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International vs Speaker of National Assembly and Others 2006 (6) SA 416 CC at

par. 69.

13.

The Second Applicant has not yet been suspended. He has made representations

which the Minister will consider. What the outcome will be, I do not know.an Interdict

cannot be aimed at the past Ordinarily that would be the end of the matter, accept

insofar as the Second Applicant alleges that the public at large Is also affected by

the decision because of the important oversight role that the First Applicant plays.

What will happen If he Is suspended, In the context of his temporary successor, I

also would not know and cannot speculate. I cannot simply accept as a given that

such person would be open to unlawful manipulation or that the public would

perceive this to be so. Fortunately vigorous debates are held in the press about

such appointments and the background of such persons. The fact of the matter Is of

course that the Applicants do have the right to approach the Court for the relief in

part B. That right has not been taken away from them and cannot be taken away

from them. It also requires no interdict In the interim. ! am not satisfied that the
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Applicants have shown that they will suffer irreparable harm In the meantime. If

actual harm does arise on some or other ground, whilst an application for the main

relief is pending, nothing would stop them from approaching Court for appropriate

relief.

Mr Budlender has accepted that this is not an ordinary case, and that he would have

to show more than a prima facie right, and Indeed would have to make out a very

strong case, on analogy of the dicta that I have referred to In the National Treasury

decision supra. In that context he submitted that the whole process was presently

unconstitutional and caused harm not only to the Second Applicant but to the

general public at large. The Second Applicant was not an ordinary employee, and if

the Minister was under the apprehension that he could continue to act without lawful

statutory authority, the harm would be on-going. On that basis he was entitled to

urgent relief and the Applicants had a right which needed to be protected now. I do

not agree for the reasons stated. The Applicants can exercise all the rights that they

rely on in the future in due course. They do not require an urgent interdict now to
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safeguard such rights. I am aware of the fact that a Court has a power to grant this

relief but that is not the issue in my view at ail.

See: President of South Africa and Others vs United Democratic Movement and

Others 2003 (1) SA 472. It was held therein that the High Court has jurisdiction to

grant interim relief designed to maintain status quo or to prevent violation of a

constitutional right where legislation was alleged to be unconstitutional and

reasonably feared that it might cause irreparable harm of a serious nature. Such

Interim relief should be granted only, it was held, where strictly necessary in the

interest of Justice. In determining the Interest of justice in such a context, the Court

had to balance the interests of persons seeking interim relief against the interest of

others who might affected by the grant of such relief. Such interim relief should be

strictly tailored to interfere as little as possible with the operation of legislation.

The facts do not support the relief sought, nor do the applicable legal considerations.

The application is not urgent.
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It Is accordingly struck off the Roll.

15.

In my view the application in due course under part B is not without merit, and It is

accordingly not appropriate that I make a cost order against the Applicants.

o
See: Blowatch Trust vs Registrar, Genetic Resources 2009 (6) SA 232 CC at par.

20-22

JUDGE H.J FABRICIUS

JUDGE OF THE GAUTENG HIGH COURT, PRETORIA
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Counsel for the Applicants: Adv S. Budlender
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Instructed by: Adams & Adams Attorneys

Counsel for the Respondent: Adv W R Mokharl SC

Instructed by: Hogan Lovells (South Africa)

HeBrd on: 13/03/2015

Date of Judgment: 18/03/2015 at 10:00
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG PROVINCIAL DIVISION, PRETORIA

CASE NO: <£>££& j 15

In the matter between:

ROBERT MCBRIDE ';••:.•-•'':vi«:^^:.;^t,niA7 Applicant

/
and ;

MINISTER OF POLICE •—•^^.2£ic2* j F ( rs t R e s p o n d e n t

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

AMENDED NOTICE OF MOTION

KINDLY TAKE NOTICE that the Applicant intends to make application to this

Honourable Court on a date to be determined by the Registrar for an order in

the following terms:

1. It is declared that the decision of the First Respondent (the Minister of

Police) to suspend the Applicant from his position as Executive Director

of the Independent Police Investigative Directorate is unconstitutional,

unlawful and invalid and the decision is set aside.

2. It is declared that the following provisions are unconstitutional, unlawful

and invalid to the extent that they purport to authorise the Minister of

Police to suspend, take any disciplinary steps pursuant to suspension,

or to remove from office the Executive Director of the Independent
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Police Investigative Directorate:

2.1. sections 6(3)(a) and 6(6) of the Independent Police

Investigative Directorate Act, No. 1 of 2011;

2.2. sections 17(1) and 17(2) of the Public Service Act, 1994; and

2.3. paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003.

3. The declaration of invalidity in paragraph 2 is suspended for a period of

12 months from the date of the order to enable Parliament to correct

the constitutional defects.

4. Pending the correction of the defects, or the expiry of the 12-month

period, whichever occurs first:

4.1. Section 6(6) of the Independent Police Investigative Directorate

Act, No. 1 of 2011 is to be read as providing as follows:

"Sub-sections 17DA(3) to 17DA(7) of the SAPS Act apply

to the suspension and removal of the Executive Director

of IPID, with such changes as may be required by the

context'; and

4.2. Sections 17(1) and 17(2) of the Public Service Act, 1994 and

paragraph 2.7(2) of chapter 7 and paragraph 18 of chapter 8 of

the Senior Management Service Handbook, 2003 shall have no

application to the Executive Director of the Independent Police

Investigative Directorate.
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5. The Respondents are directed to pay the Applicant's costs, including

the costs of two counsel.

6. Further and/or alternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of ROBERT

MCBRIOE will be used in support of this application.

TAKE NOTICE FURTHER that the Respondents are required to file

answering affidavits, if any, by Monday. 20 April 2015.

TAKE NOTICE FURTHER that the Applicant will file his replying affidavit, if

any, bv Tuesday 28 April 2015.

DATED at L C £ W * . this .?-. day of APRIL 2015.

....t&I.J:...

ADAMS & ADAMS

ATTORNEYS FOR THE
APPLICANTS
Lynnwood Bridge Office Park
4 Daventry Road
Lynnwood Manor
Tel: (012)432 6000
Ref:JSM/MG/LT2141

TO: THE REGISTRAR

HIGH COURT: GAUTENG, PRETORIA
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AND TO: THE MINISTER OF POLICE
c/o HOGAN LOVELLS (SOUTH AFRICA)
First Respondent
22 Fredman Drive
Sandton
Johannesburg
Tel: 011286 6900

Acknowledgement of

AND TO: THE MINISTER FOR PUBLIC SERVICE AND
ADMINISTRATION
Second Respondent
c/o STATE ATTORNEY
316 Thabo Sehume Street
Pretoria Acknowledgement of
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG PROVINCIAL DIVISION, PRETORIA

CASENO: / ( S

In the matter between:

ROBERT MCBRIDE

and

MINISTER OF

Applicant

I ' M I V .'< •>:•• '

2015 -0V o 8
« . 1" H.M OUVV

IF<".:"> in--.! ;-. C•:~ri'-'

Sinn A!fj»<« OAuruiO /••oruwi.M'CTr.c/, |

First Respondent

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

SUPPLEMENTARY FOUNDING AFFIDAVIT

I, the undersigned

ROBERT MCBRIDE

state under oath as follows:

1 I am an adult male, currently suspended from my position as Executive Director

of the Independent Police Investigative Directorate ("IPID"), situated at 114

Madiba Street, Pretoria.

2 The facts set out in this affidavit are within my personal knowledge, unless

otherwise stated or apparent from the context. Where I make legal

submissions, I do so on the advice of my legal representatives.
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3 I was initially the Second Applicant in this matter, with IPID being the First

Applicant. However, following my suspension on 24 March 2015,' IPID has

made clear to their attorneys, Adams & Adams, that it wishes to withdraw from

this matter. Accordingly, I am now the sole applicant and IPID is no longer a

party. A copy of this affidavit and all further pleadings will nevertheless be'

served on IPID for such interest as it may have.

4 This affidavit is filed pursuant to the First Respondent's decision to suspend me

as Executive Director of IPID, which decision was taken on 24 March 2015,

1J with immediate effect ("the suspension decision"). The purpose of this

affidavit is to support the amended relief sought in the review application (Part

B of the original notice of motion), including to detail the grounds upon which

the suspension decision is challenged. The amended notice of motion will be

filed together with this affidavit.

5 While the decision now sought to be reviewed and set aside is the suspension

decision (as opposed to the decision to initiate the suspension process), I

~\ persist in relying on the allegations detailed in the founding affidavit in support

of the review. The grounds upon which the suspension decision is sought to be

reviewed and set aside are materially identical to the grounds upon which the

Minister's prior decision to initiate the suspension process was challenged.

6 The Minister's decision to suspend me was unlawful and unconstitutional on

three grounds:
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6.1 The provisions that the Minister relies on for his unilateral powers to

suspend or remove the Executive Director of IPID from office are

unconstitutional and invalid to the extent that they breach IPID's

independence, as guaranteed by section 206(6) of the Constitution.

Alternatively, the manner in which the Minister exercised these powers is

unconstitutional as it creates the reasonable apprehension that IPID's

independence is under threat;

6.2 The Minister's decision is vitiated by an ulterior purpose or improper

motive; and

6.3 The Minister's decision is irrational and unreasonable.

7 In what follows, I begin by detailing the relevant background facts pertaining to

the Minister's decision to suspend me. Second, I describe more fully the role of

IPID and the responsibilities of the Executive Director to explain the impact of

the Minister's decision on the independence of IPID. Third, I describe the only

new alleged basis for my suspension (which was not addressed in the founding

affidavit), namely my alleged obstruction of the Werksmans' investigation

initiated by the Minister. Fourth, I address the impact of my suspension on

IPID. I conclude by addressing the amended relief sought.

PART A OF THE APPLICATION AND THE SUSPENSION DECISION

8 Under Part A of this application, I sought urgent interim relief to interdict the

Minister from suspending me from the position of Executive Director, pending

the outcome of the review of that decision in Part B. The application was
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launched on an urgent basis, in response to the Minister's notice of his intention

to suspend me, dated 10 March 2015.1

9 Fabricius J heard Part A of the application on 13 March 2015 and handed down

judgment on 18 March 2015. Part A was struck off the roll for lack of urgency

as the Minister had not yet taken a decision on my suspension. A copy of this

judgment is attached as RM 1.

10 On 24 March 2015,1 received a letter from the Minister confirming his decision

to suspend me ("the suspension letter"). The suspension letter indicates that

I have been placed on "precautionary suspension" for 60 days, on full pay and

benefits, "pending the [Werksmans] investigation and possible disciplinary

proceedings [against me]". A copy of this letter is attached, marked RM 2.

11 The suspension letter lists the following grounds for my suspension:

11.1 The Minister incorporates by reference all allegations contained in his

initial suspension notice of 10 March 2015. I have addressed these

allegations in full in my reply to the Minister's notice of his intention to

suspend me and in the founding affidavit. I maintain that these

allegations provide no basis for the Minister's decision to place me on

suspension. It is telling that the Minister has given no proper response to

my reply to the notice of intended suspension.

11.2 The Minister also relies on two "concessions" that I allegedly made in my

reply to the notice of intended suspension and in the founding affidavit:

1 Annexure RM1 to the FA; Record, p 44-46.
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first, that I did not give Mr Khuba permission to meet with the

investigation team from Werksmans Attorneys and, second, that I

removed a device from the office of Major General Sibiya in March 2014.

These matters are also fully canvassed in my reply and in the founding

affidavit.2 These actions also provide no basis for the Minister's decision.

11.3 In the light of these allegations and my alleged "concessions", the

Minister contends that I am likely to interfere with the investigation he has

commissioned into IPID's final and preliminary Investigation Reports,

y^s which is being conducted by Werksmans Attorneys ("the Werksmans1

u
investigation"). The Minister states:

"I have reason to believe that if you are not placed on precautionary
suspension, you are likely to interiere with the investigation, as you
have prima facie already shown to have done, and there is a
potential to deter potential witnesses from cooperating with the
investigation as you have prima facie shown to have done, including
the possibility of tempering [sic] with the evidentiary material."

This is an entirely unfounded and spurious allegation. As I explain

further below, my legitimate concerns over the legality of the

Werksmans' investigation cannot be distorted into evidence of an

intention to act improperly. Moreover, before my suspension, I took the

decision that IPID would cooperate fully with the Werksmans

investigation, albeit under protest. This was conveyed to Werksmans

Attorneys via email on 23 March 2015. The allegation made by the

Minister is thus without any basis.

'' FA, paras 54-63; Record, pp 36-39.
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12 Another feature of the Minister's letter is that it reveals for the first time the

purported legal basis of his power to make a unilateral decision to suspend the

Executive Director of IPID.

12.1 First, the Minister claims that the section 6(6)(a) power in the

Independent Police Investigative Directorate Act 1 of 2011 ("IPID Act") to

remove the Executive Director from office gives the Minister an inherent

power to suspend and institute disciplinary proceedings.

12.2 Second, the Minister also claims that he has the power to suspend the

Executive Director under the Public Service Act of 1994 and chapter 7 of

the Senior Management Handbook.

12.3 Third, the Minister invokes the common law, suggesting that the

"common law right of employer to suspend me is equalfy enforceable in

this regard'.

13 The Minister's reliance on the common law of master and servant is further

evidence of his disregard for IPID's constitutionally guaranteed independence.

The Executive Director of IPID is not a servant of the Minister, at his beck and

call, who can be suspended at his discretion.

14 Furthermore, as explained in the founding affidavit, the statutory provisions that

the Minister relies on are unconstitutional and invalid to the extent that they

authorise the Minister to unilaterally suspend or remove the Executive Director

of IPID from office. Such powers are in conflict with the constitutional and

statutory guarantees of IPID's independence. A
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THE ROLE OF IPID AND THE RESPONSIBILITES OF THE EXECUTIVE

DIRECTOR

15 IPID's independence - which requires that it is led by an independent Executive

Director- is essential for IPID to pursue its mandate of investigating corruption

and other abuses of power within the police service. This is clear from the

mandate of IPID and the role of the Executive Director.

16 IPID was brought into being by the IPID Act of 2011 and has been operating

since April 2012. IPID is the primary body responsible for investigating

corruption and other abuses of power within the South African Police Service

("SAPS").

17 IPID was created to address the deficiencies of its predecessor, the

Independent Complaints Directorate ("ICD"). The ICD was established in

1997, in terms of the now repealed chapter 10 of the South African Police

Service Act 68 of 1995. The ICD was widely perceived as a toothless

organisation that lacked the mandate, enforcement powers, and independence

to tackle police corruption and other abuses of power. In a speech delivered at

the second reading of the IPID Bill in September 2010, the then Minister of

Police summed up the ICD's limitations and explained how IPID would be

different:

"In changing the focus and the name of the Independent Complaints
Directorate (ICD) to the Independent Police Investigative Directorate
(IPID), we are sending a clear message that the new body will focus on
not just processing complaints but the emphasis is on developing strong,
investigative capacity. We also seek to investigate substantial systemic
defects in policing and general corruption.
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Historically there have been several problems that have plagued the
smooth operations of the ICD. While it had investigative powers on
police, it still had to submit its recommendations to the National
Commissioner of Police. The ICD has had no powers to ensure the
implementation of its recommendations.

There have also been concerns raised in Parliament regarding the broad
focus of the ICD's mandate and their inability to effectively implement this
mandate. Equally, there have been concerns raised in relation to the ICD
lack of powers when investigating cases. In the legislation determining
the mandate of the of the new IPID the focus is squarely on what the most
important issues are, that the IPID should deal with in order to make a real
impact.'3

18 The IPID Act sought to address these shortcomings by giving IPID a clear

mandate to investigate corruption and other offences, powers to compel police

cooperation, and further guarantees of its independence.

19 In contrast with the ICD, which was only expressly required to investigate

deaths in custody or at police hands,4 the IPID Act sets out a detailed and far-

reaching mandate. Section 28 of the Act provides:

"(1) The Directorate must investigate-

(a) any deaths in police custody;

(b) deaths as a result of police actions;

(c) any complaint relating to the discharge of an official firearm by
any police officer;

(d) rape by a police officer, whether the police officer is on or off
duty;

^ h e Hansard transcript of the Minister's speech is available at: <https://pmg.org.za/hansard/18083/>.

8
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(e) rape of any person while that person is in police custody;

(f) any complaint of torture or assault against a police officer in the
execution of his or her duties;

(g) corruption matters within the police initiated by the Executive
Director on his or her own, or after the receipt of a complaint
from a member of the public, or referred to the Directorate bv
the Minister, an MEC or the Secretary, as the case may be:
and

(h) any other matter referred to it as a result of a decision by the
Executive Director, or if so requested by the Minister, an MEC
or the Secretary as the case may be, in the prescribed manner.

(2) The Directorate may investigate matters relating to systemic
corruption involving the police."

20 Section 28 gives the Executive Director the power to launch investigations into

police corruption on his or her own initiative, even where no complaint has been

received. IPID is also empowered to address systemic corruption involving the

police, which involves the investigation of broader structures, networks, and

practices that support corruption, rather than focusing solely on individual

cases. This allows IPID to investigate and address the causes of police

•"" corruption, rather than merely dealing with its symptoms.

21 To carry out this mandate, the IPID Act compels members of the police to

report incidents to IPID and to cooperate with investigations.5 Section 33 of the

Act bolsters these enforcement powers by making it a criminal offence for

anyone to interfere with IPID investigations. This is in contrast with the old ICD,

which had no powers to compel police reporting and cooperation.

iIPIDAct,ss21(1)-(2).
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22 The IPID Act also contains express guarantees of IPID's independence,

echoing section 206(6) of the Constitution. Section 4 of the Act provides:

"Independence and impartiality
(1) The Directorate functions independently from the South African

Police Service.
(2) Each organ of state must assist the Directorate to maintain its

impartiality and to perform its functions effectively."

23 The objects of the IPID Act, set out in section 2, further emphasise the

importance of IPID's independence. The Act seeks—

"(b) to ensure independent oversight of the South African Police Service
and Municipal Police Services;

(d) to provide for independent and impartial investigation of Identified
criminal offences allegedly committed by members of the South
African Police Service and Municipal Police Services;

(g) to enhance accountability and transparency by the South African
Police Service and Municipal Police Services in accordance with the
principles of the Constitution."

24 The Executive Director of IPID, as the head of the institution, has a crucial role

in ensuring IPID's independence and effectiveness. Section 7 of the IPID Act

lists the extensive responsibilities of the Executive Director, providing, in

relevant part, as follows:

"(1) The Executive Director is the accounting officer of the Directorate...

(2) The Executive Director Is responsible for the appointment of the
provincial heads of each province as contemplated in section 22(1).

(3) (a) The Executive Director must appoint such staff as may be
necessary to enable the Directorate to perform its functions In
terms of this Act.

(b) The staff component must be established in accordance with the
Public Service Act.

(c) The conditions of service, including remuneration and
allowances of such staff, are regulated in terms of the Public
Service Act.
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(d) The Executive Director must direct that a register of declaration
of interest by managers and investigators be kept in the
prescribed form and manner.

(e) The Executive Director must give guidelines with regard to-

(i) the investigation and management of cases by officials
within the respective provincial offices;

(ii) administration of the national and provincial offices; and

(Hi) training of staff at national and provincial level.

(4) The Executive Director must refer criminal offences revealed as a
result of an investigation, to the National Prosecuting Authority for
criminal prosecution and notify the Minister of such referral.

(5) The National Prosecuting Authority must notify the Executive
Director of its intention to prosecute, whereafter the Executive
Director must notify the Minister thereof and provide a copy thereof
to the Secretary.

(6) The Executive Director must ensure that complaints regarding
disciplinary matters are referred to the National Commissioner and
where appropriate, the relevant Provincial Commissioner.

(7) Once a month the Executive Director must submit to the Minister a
summary of the disciplinary matters and provide a copy thereof to
the Secretary.

(8) All recommendations which are not of a criminal or disciplinary
nature must be referred to the Minister and provide a copy thereof to
the Secretary.

(9) The Executive Director may upon receipt of a complaint, cause to
;!) investigate any offence allegedly committed by any member of the
' South African Police Service or Municipal Police Services, and may,

where appropriate, refer such investigation to the National or
Provincial Commissioner concerned.

(10) The Executive Director must refer criminal matters which fall outside
the scope of the Directorate, to the appropriate authority for further
investigation in terms of applicable legislation.

(11) The Executive Director must provide strategic leadership to the
Directorate.

(12) The Executive Director must at any time when requested to do so by
the Minister or Parliament, report on the activities of the Directorate
to the Minister or Parliament."

11
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25 As is clear from these responsibilities, IPID's independence depends on the

Executive Director being sufficiently insulated from undue political interference:

25.1 The Executive Director provides "strategic leadership" to IPID and Is also

its accounting officer, giving the Executive Director powers to determine

IPID's priorities and how its resources will be allocated in pursuit of its

aims. Without sufficient insulation from political interference, the

Executive Director may be pressured into channelling IPID's efforts and

resources away from areas that may harm the interests of powerful,

politically connected members of the police.

25.2 The Executive Director is responsible for staffing IPID, including

appointing the provincial directors. There is the risk that if the Executive

Director is subject to undue political interference, all staffing decisions

could be tainted. IPID's ability to attract and retain independent-minded

investigators would also be compromised if it is perceived that the

Executive Director lacks sufficient independence from political control.

^ 25.3 The Executive Director assumes a primary role in managing

investigations. As is apparent from section 28(1 )(g) and (h), cited above,

the Executive Director may initiate investigations into corruption or any

other matter. Where a complaint has been received, the Executive

Director, or the relevant provincial head, decides on which investigators

to assign to the case. The Executive Director is also responsible for

setting guidelines for investigations and case management. As a

consequence, the absence of sufficient protection from improper political

interference could significantly undermine investigations.
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25.4 The Executive Director is also responsible for ensuring that further action

is taken where investigations reveal evidence of wrongdoing. Where an

investigation reveals evidence of criminal conduct, the Executive Director

must refer this to the National Director of Public Prosecutions. Similarly,

evidence of disciplinary infractions must be referred to the National

Police Commissioner or the relevant Provincial Commissioner for further

action. Without adequate guarantees of independence, there is the risk

that the Executive Director may be pressured into delaying or obstructing

_ these referrals.

26 The Minister's power to unilaterally suspend or remove the Executive Director

poses substantial risks to the independence of IPID and its ability to investigate

corruption and other abuses of power within the police service. An Executive

Director who constantly fears for his or her job will be less inclined to carry out

these responsibilities where this threatens to embarrass or expose the Minister

or other high-ranking politicians. Furthermore, the absence of security of

tenure undermines public faith in IPID, as a reasonable person would have

^ D grounds to believe that IPID lacks the independence to pursue its mandate

vigorously.

THE WERKSMANS' INVESTIGATION

27 The Minister's suspension letter makes it clear that the primary basis of his

decision is the allegation that I will interfere with the Werksmans' investigation

which he has commissioned. I will now address this allegation squarely.
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