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STATEMENT OF PIERS MICHAEL. MARSDEN

1 | am an adult male charted accountant, with identity number 7703055168084,
currently practicing from Suite 32 Building 2, 114 Oxford Road, Houghton

Estate, Johannesburg.

2 I have been asked to provide a statement to the Judicial Commission of Enquiry
to enquire into allegations of State Capture, Corruption and Fraud in the Public

Sector, Including Organs of State ("Commission").

3 I intend to provide information relating to the business rescue ("BR")
proceedings of Optimum Coal Mine Proprietary Limited ("OCM") and its holding
company, then, Optimum Coal Holdings Proprietary Limited ("OCH") over the
period August 2015 to August 2016 and my recollection and understanding of
the events that gave rise to the sale of OCH's shares in OCM to Tegeta
Exploration and Resources Proprietary Limited ("Tegeta") and to the ultimate

t

discharge of OCH and OCM from BR.

Commencement of Business Rescue Proceedings — August 2015

The BR provisions of the Companies Act 71 of 2008 ("Companies Act")
provide a company with an opportunity to restructure its affairs in such a way
that either maximizes the likelihood of the company continuing in existence on

a solvent basis, or resuits in a better return for the creditors of the company than
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would ordinarily result from the liquidation of the company. The Companies Act
provides a short window of 3 months within which to discharge a company from
BR which time period can only be extended with the support of a majority of
creditors. The support of the major creditors is not a given and is not always

received. This is the lens thorough which the BR process of OCH and OCM

must be viewed.

4 On 31 July 2015, the board of directors of OCH and OCM resolved to

commence voluntary BR proceedings (attached marked PMMT).

5 The BR proceedings in respect of OCM and OCH commenced on 4 August
2015 (attached marked PMM2). On such date Mr Petrus Francois van den
Steen ("Mr Van den Steen") and | were appointed as the joint business rescue

practitioners ("BRP") of OCM and OCH (attached marked PMM3).

6 Mr van den Steen has signed a confirmatory affidavit (attached marked PMM4)
in which he has confirmed the content of my statement insofar as it relates to
him. When reference is made in this affidavit to "we" or us, it must be taken to

include a reference to myself and van de Steen.

7 Mr van den Steen and | took management control of OCM and OCH in
substitution for its board and pre-existing management from the moment OCM

and OCH had commenced BR (ie from 4 August 2015).
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8 At this time, OCM was operating at a loss of approximately R150 million a
month. This was because it had no funding from its shareholders or the
consortium of banks'; was selling coal at 30% to 40% of its cost of production;
was facing a potential penalties claim (of approximately R2 billion) from Eskom
Holdings SOC Limited ("Eskom"} and was faced with the prospect of supplying
coal to Eskom for effectively R1 per tonne {as penalties could be offset against
the purchase price of coal in terms of the CSA) if Eskom continued to levy
penalties against OCM. Mr Clinton Ephron ("Mr Ephron") (a former director of

OCM and OCH) confirmed this in his OCM BR statement (attached marked

PMM5).

9 Given OCM's dire financial position we had a very limited time in which to

attempt to rescue OCH and OCM. Without a viable solution, we would have

needed to place OCM in liquidation.

10 OCH was a holding company. It had no operational cash requirements. We thus
focussed our attention on OCM. OCH did however owe the Consortium of
Banks an amount of R2.15 billion. This debt was secured by all of the assets of
OCH and OCM. The board of directors of OCH faced a dilemma in that OCH
had signed a guarantee (dated 8 April 2008) for the obligations of OCM in
favour of Eskom (attached marked PMM6). Thus any default by OCM of its

obligations to Eskom would have triggered a call on OCH — requiring OCH to

' The consortium of banks is comprised of FirstRand Bank Limited (acting through its Rand Merchant Bank
division), Investec Bank Limited (acting through its Corparate and Institutional Banking division) and Nedbank
Limited (acting through its Corporate and Investment Banking division) ("Consortium of Banks").
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satisfy OCM's obligations. As such OCH was aiso placed in BR (attached

marked PMM2).

11 We conducted our investigation into the affairs of OCM and came to learn of
the coal supply agreement concluded between Trans-Natal Coal Corporation
Limited and Trans-Natal Collieries Limited and Eskom on 4 January 1993 (as

amended from time to time) ("CSA").

12 Through a series of transactions, | understand that OCM acquired the Optimum
collieries ("Mine") during June 2008 and became the supplier of coal to Eskom
in terms of the CSA, and that Glencore became its indirect majority shareholder,

during 2012 (Glencore being the majority shareholder of OCH - OCM's holding

company).

13 Upon investigating the affairs of OCM, it became apparent that the CSA was a
loss making contract in that OCM was selling coal to Eskom for an amount of
approximately R150/tonne, at a cost to OCM of approximately R430 to
R450/tonne. This resulted in hardship for OCM and it was this hardship that
OCM attempted to resolve with Eskom and Glencore before OCM and OCH

were placed in BR.

14 Eskom was OCM's largest customer and OCM was supplying coal to Eskom at
a loss. Eskom was also a significant creditor of OCM as a result of Eskom's
alleged penalties claim (in the amount of R2 billion). Further, the CSA required

Eskom's consent for any sale of the Mine. Eskom was therefore a key
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stakehoider in the rescue of OCM and the CSA was at the centre of OCM's

financial distress.

Engagements with Eskom

15 In the period from early to late August 2015, van den Steen and | aftempted to
set up a meeting with Eskom. After several attempts, a meeting was held on 17
August 2015. The meeting was attended by us and representatives dof_ Eskom.
The purpose of the meeting was to discuss BR and attempt to open discussions
with Eskom about negotiating the CSA so that OCM could continue to supply

coal to Eskom, and avoid liguidation.

16 With Eskom unwilling to commence negotiations and OCM suffering significant
loss on a monthly basis, we had no option but to stop the supply of coal. We
did this on 20 August 2015 (letter to Eskom dated 20 August 2015 attached
marked PMM?7) utilizing the powers available to us as BRPs in terms of section
136(2)(a) of the Companies Act 71 of 2008. We also hoped that by suspending
the supply of coal to Eskom, Eskom would accept the severity of OCM's
financial position and engage with us. At the same time, we also presented
Eskom with an interim proposal for the supply of coal. This was enclosed with

our letter to Eskom dated 20 August 2015 (attached marked PMM7).

17 Once we had stopped the supply of coal to Eskom, Eskom called for a meeting
with us. The meeting was held on 3 September 2015. Mr Ephron attended the

meeting on behaif of OCM. Upon arrival at Eskom, we were not asked to join
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the meeting and the meeting was held in our absence among Mr Brian Molefe
("Mr Molefe"), Mr Matshela Koko ("Mr Koko") and Mr Ephron. After the
meeting, we were advised by Mr Ephron that Mr Molefe had requested OCM to

recommence the supply of coal to Eskom and had undertaken to negotiate the

CSA in good faith.

18 On the strength of the undertaking given by Eskom to negotiate in good faith,
Glencore agreed to provide funding to OCM during the negotiation period and
we agreed to recommence the supply of coal to Eskom. This we did in early

September 2015.

19 During the negotiation period, OCM supplied coal to Eskom at approximately
R150.00/tonne (the price in the CSA) and Eskom was required to make
payment within 7 days of supply. It was also agreed that Eskom would waive
the imposition of penalties. This was recorded in a letter, later addressed to
Eskom on 22 September 2015 (attached marked PMMS8). This interim

arrangement was extended several times until OCM was discharged from BR

in August 2016.

20  We began re-engaging with Eskom during the end of August/September 2015.
As part of the engagement, Eskom requested us to provide it with financial
information about OCM. This was provided to Eskom's attorneys, Cliffe Dekker
Hofmeyer (attached marked PMM9). | was advised by the directors of OCM
and OCH that most of this information had already been provided to Eskom

previously. Eskom would therefore have been well aware of OCM's financial
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position prior to the commencement of OCM's BR proceedings. The information

provided confirmed OCM's precarious financial position.

21 During this time, we received an unsolicited indicative non-binding offer from
Oakbay Investments Proprietary Limited ("Oakbay”) (Tegeta's holding
company), on 10 September 2015. The ferms of this offer (attached marked
PMM10) provided for the acquisition of OCM, as a going concemn, for a
purchase price of R1.00. Oakbay committed to funding OCM going forward and

to honouring the CSA.

22 We advised Oakbay that we were not considering the sale of OCM (attached
marked PMM11). We were at this time focused on engaging with Eskom in an
effort to renegotiate the CSA. Oakbay responded on 21 September 2015
(attached marked PMM12). It indicated, among other things, that it was

confident that it would be able to secure Eskom's consent to the transaction.

23 At approximately the same time, we had made a proposal to Eskom for the long
term supply of coal. This was set out in a letter dated 17 September 2015
(attached marked PMM13). Eskom rejected the long term proposal and made
no counter-proposal (attached marked PMM14). Instead it reiterated its
previous position {(which it held prior to undertaking to negotiate with OCM in
good faith) — that the terms of the CSA would not be renegotiated at such stage
and that the penalty claim needed to be settled in full. We expressed our

disappointment with Eskom'’s lack of engagement (attached marked PMM15).
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24  The "good faith" negotiations therefore came to an end shortly after they had
begun on or around 5 October 2015 (attached marked PMM15). This resulted
in us sending a letter to Eskom on 27 October 2015 advising Eskom that we

need to explore alternatives. (attached marked PMM16).

25 It became clear to us that a negotiated settlement of the CSA with the corporate
structure then in place (with Glencore as shareholder) was not likely to be
concluded. Eskom were reluctant to engage with us. Accordingly, we needed

to reconsider our approach and determine if the Mine could be sold.

26 We met with Eskom again on 28 October 2015. This time to advise of the
options that were then available to us to avoid a liquidation of OCM. We
recorded these options in a letter dated 29 October 2015 (attached marked
PMM17). We advised Eskom about the sale options that were available to us
at the time. We presented three options to Eskom — (i) the sale of OCM to a
third party; (i) the sale of OCM to Eskom; or {jii) the sale of OCM to a third party
through a competitive sales process, on condition that new terms be agreed
with Eskom. We indicated to Eskom that we had received an expression of
interest from Oakbay and that Qakbay had given us permission to disclose its
details to Eskom. We reminded Eskom that it (Eskom) was a key element in all

of the proposed options and sought Eskom's view and position in this regard.

27 We discussed OCM's position with Glencore as OCM would need further
funding to support its operations during BR. Glencore confirmed that it would

provide funding to OCM, on a month to month basis, but indicated that funding
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was, however, dependent on the progress that we were making in selling the

Mine. We therefore had conditional funding, limited time to sell the Mine and no

time to engage in any formal sales process.

Attempts to Sell OCM

28  During the course of OCH and OCM's BR proceedings, Mr van den Steen and
I received expressions of interest from various parties. In all instances, we
indicated to such parties that Eskom was a key stakeholder in any sale of OCM,

and that its consent would be required.

281 Endulwini Mining Corporation Proprietary Limited ("Endulwini")
expressed interest in OCM from as early as August 2015. The chain of
correspondence between our attorneys of record, Werksmans Attorneys
("Werksmans™) and Zwiegers Attorneys over the period 12 August 2015
to 10 March 2016 is attached marked PMM18. The offer/s made by

Endulwini were not suitable.

28.2 The African Exploration Mining and Finance Corporation ("AEMFC") (ie
the State Owned Mining Company) expressed an interest in OCM. Two
meetings were held with AEMFC's representatives. At the second
meeting on 22 September 2015, AEMFC advised, among other things,
that Eskom had requested it to record its intentions in respect of OCM in

writing. Following this meeting, we heard nothing further from AEMFC.
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28.3 A company called Joe Singh Group of Companies indicated that it was
interested in OCM and signed a non-disclosure agreement on 1 October
2015. Mrvan den Steen and | met with representatives of Just Coal (this
being the same entity who we understood concluded the non-disclosure
agreement) on 1 October 2018 and following such meeting, advised that

the asset was "too big for them, too connected and forbidden fruit".

284 On 7 October 2015, Phembani Group Proprietary Limited ("Phembani")
offered to acquire all of OCH's shares in OCM. The terms of the offer
were recorded in a term sheet (attached marked PMM19). On the basis
that Phembani had sought to engage with us exclusive of others, we
advised Oakbay immediately that we were not in a position to progress
their offer (of 10 September 2015) at such time or to permit them to
continue with their due diligence (attached marked PMM20). We
progressed our engagements with Phembani. We were advised by Mr
Ephron that Phembani had advised him that Eskom indicated at a
meeting with them that it would not support Phembani's transaction.
Phembani confirmed this in writing later in a letter dated 11 February

2016 (attached marked PMM21).

29  Accordingly, towards the end of October 2015, the only entity that remained

interested in OCM was Oakbay/Tegeta.



PMM-U11.1-011
n M

Statement - Piers Marsden - Execution/#5385867v3
62032019

The Tegeta Transaction

30  After hearing from Phembani, we advised Oakbay (in October 2015) that we
were able to continue engaging with it (attached marked PMM22). Discussions
and-engagements with Oakbay accordingly recommenced towards the end of

October 2015.

31 We met with KPMG and representatives of the Gupta family on 20 October
2015 to discuss the Oakbay offer (as set out in paragraph 22 above).
Representatives of Glencore were also present at the meeting. At such meeting
we advised that any transaction would be for the sale of the shares in OCM
only. We aiso indicated that we needed an assurance from Oakbay that it would
fund OCM for the duration of its BR. The mechanics for the commencement of
Tegeta's due diligence was discussed with van den Steen, Mr Shaun Blankfield

(from Glencore) and representatives of KPMG at a meeting thereafter.

32 We confirmed our position in a letter dated 23 October 2015 to Oakbay
(attached marked PMM22). In such letter we set out the parameters of the
transaction and specifically indicated that we were willing to proceed with a sale
of the shares in OCM only and that Oakbay's proposed offer (for a consideration
of R1.00} would not include the shares held by OCM in Optimum Coal Terminal
Proprietary Limited ("OCT") (the owner of the Richards Bay Coal Terminal). We
gave QOakbay untif 30 November 2015 to conclude a due-diligence on OCM and

sign transaction agreements.
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33 A non-binding term sheet (based on its offer of R1.00) was signed on 12
November 2015 for the acquisition of the shares in OCM (attached marked

PMM23). One of the terms of the term sheet was Eskom's consent to the

transaction.

34 Despite Eskom's unwillingness to engage with OCM, we continued to update

Eskom.

34.1 In early November, we reminded Eskom (3 November 2015) about the

key role that it played in the rescue of OCM (attached marked PMM24).

34.2 We further advised Eskom (3 November 2015) that we had secured
conditional funding from Glencore for the month of November 2015 and

thus had limited funds and time to conclude a fransaction to rescue OCM

(attached marked PMM24).

343 Eskom did not comment on the sale options that we indicated were
available to us (5 November 2015). It merely confirmed that it was willing
to meet with representatives of Oakbay to consider the veracity of its 10
September 2015 offer (attached marked PMM25). We acknowledged

this (attached marked PMM26).

35 Tegeta requested us to arrange a meeting with Eskom. Mr van den Steen and
| facilitated it. This meeting was held on 24 November 2015. During the

meeting, Mr Koko reiterated Eskom's position — that the terms of the CSA would
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not be amended; that Eskom expected OCM to honour its obligations in terms
of the CSA and that Eskom would not waive any penalties. Mr Koko further
indicated that Eskom would only consent to a transaction with Oakbay if the
transaction was one concluded at the OCH level. Draft minutes from the

meeting were prepared and signed by Mr Koko (attached marked PMM27).

36  Shortly after the meeting with Eskom (on or about 26 November 2015) Tegeta
made a new offer. This offer included the sale of all the assets of OCH (ie not
just the shares in OCM but in all of its other subsidiaries, including OCT) for a

purchase price of R1 billion. No written offer was made. This offer was

communicated to me by Mr Ephron.

37  This new offer from Tegeta meant a shortfall of R1.1. billion that was owing to
the Consortium of Banks and the Consortium of Banks would need to approve
of such a transaction and write off this shortfall . As such | was of the view that
the Consortium of Banks needed to be satisfied with this offer. | arranged a
meeting with representatives from the Consortium of Banks on 26 November
2015 to discuss the new offer. At such meeting the Consortium of Banks
unanimously rejected the offer. | immediately communicated this to Tegeta at

a meeting that [ had with them, thereafter, on the same date — ie 26 November

2015.
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Glencore's Change of Position

38 On or about 30 November 2015 (a Mondayy), | received a call from Mr Ephron

requesting that | attend an urgent meeting.

39 At such meeting, | was informed that Glencore had received a number of
notices from the Department of Mineral Resources ("DMR") stopping
operations at several of its mines over that weekend. We were also advised
that Glencore had considered its position in relation to OCH (in light of the latest
offer from Oakbay of R1 billion) and had taken a decision, as shareholder, to
continue to fund OCH and OCM (at all costs). This would have enabled us to
discharge OCH and OCM from BR as OCH and OCM would no longer then
have been financially distressed. Glencore explained that based on the recent
offer from Tegeta/Oakbay, it was preferable for Glencore to continue to fund

OCM than it was to sell it for a purchase price of R1 billion.

40 In order to communicate this decision, Glencore requested that | set up
meetings, firstly with Eskom, and immediately thereafter with the Consortium of
Banks (who would have had to restructure their debt prior to the discharge of

OCM and OCH from BR as the debt had become due during BR).

41 Two meetings were held on 1 December 2015. The meeting with Eskom was
held first and attended by Mr Van den Steen and |, Mr Koko and two
representatives from Glencore. At this meeting, Glencore advised that the

recent Oakbay/Tegeta offer (with the purchase price of R1 billion) had not been
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accepted and that Glencore would continue to support OCM going forward and
that OCH and OCM would therefore be discharged from BR. Glencore further
confirmed that it would not seek an amendment to the CSA; that it would pursue
arbitration proceedings for the resolution of the penalty dispute and that it would
not insist on an extension of its supply agreement with Eskom at the
Koornfontein mine {which could have been extended in January 2016). OCM

had effectively then conceded on everything Eskom had wanted.

42 Glencore's position was communicated to the Consortium of Banks at a
meeting immediately thereafter. This meeting was not attended by Mr Ephron

as he had been called to a meeting at Glencore's head office.

Tegeta's Amended Offer

43 At this time, Mr Ephron had been called to an urgent meeting with Mr
Glasenberg in Switzerland. He left for Switzerland on 1 December 2015. We

had not been asked to attend such meeting.

44 Shortly thereafter, sometime in early December 2015, Mr Ephron advised me
that following the meetings held in Switzerland, the principal terms of the
transaction had been agreed between Glencore and Oakbya/Tegeta, which
included the sale of all of OCH's assets to Tegeta for a purchase price of R2.15

billion. The terms of this agreement were not recorded in a further offer.



Statement - Piers Marsden - Execution/#5395867v3

02032019

45

46

PMM-U11.1-016

16

We discussed the new offer with Glencore's representatives and with Mr
Ephron on his return to Johannesburg and were satisfied that this offer was
significantly more than the initial offer of R1 billion and that if Glencore was
willing to contribute the balance of R400 million, fo settle the Consortium of

Banks' debt, that this constituted the best offer at the time for both OCH and

OCM.

Glencore and Oakbay/Tegeta had further negotiations and engagements when
the sale agreements were being prepared.‘ Eventually, a sale of shares
agreement ("Sale Agreement") was concluded between OCH, Tegeta,
Glencore International AG, and Oakbay on 10 December 2015, which provided
for the purchase by Tegeta of OCH's shares in all of its subsidiaries (including
OCM and OCT) for a purchase price by Tegeta of R2.15 billion. Glencore

agreed to pay the difference of R400 million (attached marked PMM28).

Implementation of the Sale Agreement

47

48

The Sale Agreement was subject to the fulfillment of a number of conditions,
which needed to be fulfilled by 31 March 2016. These conditions are recorded
in clause 3 of the Sale Agreement (attached marked PMM28), and included,
among other things, the consent to the transaction from the DMR, Eskom and

the Consortium of Banks as well as the adoption of the OCH BR plan.

In order to obtain the consent of the Consortium of Banks, the lenders required

Tegeta to demonstrate that it had sufficient funds for the transaction.

16
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48.1 In this regard, Tegeta presented van den Steen and | with a letter from
the Bank of Baroda in late December which purported to demonstrate
that Tegeta had sufficient funding for the transaction. This letter indicated
that the Bank of Baroda would make payment of the full purchase price
on behalf of its client, Tegeta, if all the conditions to the Sale Agreement
were met. Tegeta would not provide us with a copy of this letter. We and
the banks were thus not completely satisfied with the veracity of the
letter, although it provided some level of comfort that Tegeta had the
funds to meet its obligations The banks did not, at this stage, consent
to the transaction. The banks advised that they required a copy of the

letter and requested that it be sent via the secure banking system -

SWIFT.

482 Oakbay did provide us with a similar letter dated 4 March 2016 from the
Bank of Baroda (annexed marked PMM29).This letier gave us a certain

amount of comfort about Tegeta's ability to fund the transaction.

48.3 The condition that the banks consent to the transaction was ultimately

waived as the Consortium of Banks were settled in full.

49  During the period December 2015 to April 2016, the parties to the Sale
Agreement worked towards fulfiling the conditions to the agreement.

Accordingly in this period there was no material threat that OCH and/or OCM
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would be placed in liquidation by the BRPs or that coal would not be supplied

to Eskom in terms of the CSA.

50 All conditions to the Sale Agreement were fulfilled (or waived) by 8 Apri! 2016.
This rendered the Sale Agreement unconditional. All that remained, in principle,
then,” was for Tegeta (and Glencore)} to pay their respective purchase
considerations. The purchase price was required to be paid by Tegeta to
Werksmans, as escrow agent ("Escrow Agent"), on the third business day

after the date on which the Sale Agreement became unconditional - which was

13 April 2016.

51 On 11 April 2016, | received a telephone call from Nazeem Howa ("Mr Howa"),
the Chief Executive Officer of Tegeta who had represented Tegeta in all
negotiations (ie two days before payment was due), requesting a meeting on
that day at the offices of Tegeta in Sandton. The meeting was held on

11 April 2016 at approximately 10h00.

52 At such meeting, | was advised by Mr Howa that Tegeta was R600 million short
in respect of the purchase price and he requested me to approach the
Consortium of Banks to request a bridging loan or deferral of this amount. The

banks were pre-existing lenders, and the sole creditor, of OCH.

53 At 13h30 on 11 April 2016, | arranged a meeting with the Consortium of Banks
at the offices of Rand Merchant Bank in Sandton. The meeting was attended

by representatives of the banks and Glencore. At the meeting | was instructed
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to advise Mr Howa that the banks were not prepared to finance the shorifall of

the purchase price.

54 | telephonically communicated the banks' decision to Mr Howa on 11 April 2016

- sometime after the conclusion of the meeting - at approximately 15h00.

55 On 14 April 2016 the Escrow Agent notified the parties to the Sale Agreement

that the purchase price had been paid in full into the Escrow Agent's account

(attached marked PMM30).

Discharge of OCH from BR

56 The purchase price from the Sale Agreement was used to settle the debt owing
to the Consortium of Banks. OCH had no other external creditors and was

therefore no longer financially distressed.

57 We notified the affected persons of OCH and the Companies and Intellectual
Property Commission ("CIPC") that the OCH BR plan had been adopted and

implemented and that OCH could therefore be discharged from BR.

58 OCH was discharged from BR on 15 April 2016 (attached marked PMM31).
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Funding of OCM by Tegeta and the Sale of Coal to Tegeta

59  While OCH had been discharged from BR, OCM now had a new shareholder

but remained in BR.

60 In the period January 2016 to August 2016, we worked with Tegeta (the new
sharehoider of OCM) to restore OCM's financial stability so that it could be

discharged from BR. For this, OCM needed funding to keep it operational whilst

it was in BR.

61 The Sale Agreement provided that Tegeta would conciude a post-

commencement finance ("PCF") agreement and provide PCF to QCM with

effect from 1 January 2016.

62 On 10 December 2015, a PCF Agreement was concluded between Tegeta and
OCM (attached marked PMM32). This agreement was effective from 1 January
2016 and would remain of force and effect until the date on which the

Consortium of Banks were paid in terms of the Sale Agreement (which date

was during April 2016).

63 On 14 January 2016 and 10 February 2016 respectively, draw down requests

were made by OCM to Tegeta (attached marked PMM33). Tegeta made

payment shortly after each drawdown request.



PMM-U11.1-021

Statement - Piers Marsden - Execution#5305857v3 21

02032019

64

65

66

67

68

During this time (during or about January 2016), we were advised by Gert
Opperman (Eskom's Coal Unit Supply Manager for the Hendrina Power
Station) that Eskom did not require the minimum contracted amount of coal in
terms of the CSA (attached marked PMM34). This resulted in excess coal being
available for sale. | enquired from OCM's mine manager why the supply of coal
to the Hendrina Power Station was being reduced and was advised that the

Hendrina Power Station apparently had excess stockpiles of coal.

As a result of Eskom's reduced need for coal, OCM had more coal than the

minimum required for Eskom's purposes.

When there was surplus coal during this time, the surplus would either be
exported by OCM (through Glencore) or purchased by Tegeta. In the latter

case, Tegeta's PCF funding obligation to OCM would be reduced.

To the best of my knowledge, the surplus coal purchased by Tegeta from OCM
was sold to Eskom. This was the same coal that was supplied to the Hendrina

Power Station under the CSA.

Tegeta entered into various coal supply agreements with OCM. These
agreements were signed in January 2016 and February 2016, before the
closing of the sale transaction. In other words, Tegeta was not yet the owner of
the Mine at the time when these agreements were signed. The agreements are

aftached marked PNIM35 and PMM36.

21
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69 In terms of these agreements, OCM sold (and delivered) coal to Tegeta in
January 2016 and in the period from February 2016 to April 2016. Tegeta was
required to make payment within one business day of the date of invoicing and
the agreements recorded that the coal was to be delivered to the Arnot Power

Station ("Arnot"). This is why we believed that the coal was being sold by

Tegeta to Eskom.

70 The original PCF agreement that Tegeta signed expired in April 2016 (once the
banks' debt had been paid). At this time, Mr Howa requested us to reconsider
the terms for additional supply of coai from OCM to Tegeta. | advised Mr Howa
(on 25 April 2016) (attached marked PMM37) that OCM would consider
reviewing the terms for additional supply of coal to Tegeta, but required a further

PCF agreement to be concluded.

71 A first draft of the further PCF Agreement ("Further PCF Agreement") was
provided to Tegeta on 25 April 2016 (under the cover of the email dated 25 April

2016) (attached marked PMM38). This agreement was never executed.

72 A draft, unsigned document, dated 21 April 2016, with subject "Sale of Steam
Coal — Contract No.118" ("Further Coal Supply Agreement”} was provided
to Tegeta under the cover of the email dated 25 April 2016 (after the sale

transaction had closed) (attached marked PMM39). This document was never

signed by Tegeta or OCM.
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73 Although the Further PCF Agreement and the Further Coal Supply Agreement

were not signed, the terms referred to therein were implemented by both Tegeta

and OCM.

74 Insofar as the Further Coal Supply Agreement is concerned, the terms provided
for the supply of coal from OCM to Tegeta over the period May 2016 to October
2016. Tegeta was required to make payment (from 9 April 2016) for this coal
within 30 days of the date of invoice (as opposed to payment within 1 day of
invoicing). As with the other coal supply agreements, the contract provided for

the delivery of the coal to Arnot.

75  These supply agreements allowed OCM to trade in the ordinary course without
the need to request additional PCF from Tegeta. OCM was therefore primarily
funded until August 2016 (when it was discharged from business rescue) from

the coal purchases by Tegeta (and Eskom).

76 We recorded all payments made by Tegeta tc OCM (for both PCF and coal
purchases) in various spreadsheets and exchanged these with Tegeta. The last
of the spreadsheets prepared reflecied the position as at the end of July 2016
(attached marked PMM40). Tegeta made intermitient payments for coal

delivered.
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Rehabilitation Funds

77  The Regulations under the Mineral and Petroleum Resources Development Act
28 of 2002 ("MPRDA") and the provisions of the National Environmental
Management Act 107 of 1998 (“NEMA”") together with its regulations require

security in relation to environmental rehabilitation obligations.

78 During the BR proceedings of OCM, security had been provided for this
purpose with funds held in the Optimum Mine Rehabilitation Trust Fund
("Trust") established under a Deed of Trust for the establishment of Optimum
Mine Rehabilitation Trust Fund (attached marked PMM41). When we took
appointment as BRPs, an amount of approximately R1.456 billion was invested

in an account with The Standard Bank of South Africa Limited ("Standard

Bank").

79 At this time (during or about April 2016), it was public knowledge that certain
banks had closed the accounts (or would be closing the accounts) of entities
connected to the Gupta family. We understood that Oakbay/Tegeta
appreciated, at this time, that Standard Bank would similarly no longer hold any

Oakbay/Tegeta accounts.

80 During April 2016 Tegeta (the new shareholder of OCM) sought to transfer the
funds held in trust with Standard Bank to another bank {attached marked

PMM42). Tegeta did not advise to which bank it intended to transfer the funds.
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This only became clear following the exchange of correspondence between

ourselves and Tegeta and the trustees of the Trust.

81 Standard Bank advised Ms Ragavan the next day (on 22 April 2016) that it was
not able to process the instruction without a request from authorised signatories
(attached marked PMMA43). The authorised signatories of this account were, at

such time, still the representatives of the former shareholder, Glencore.

82 On 24 April 2016, we addressed a letter to Tegeta (attached marked PMNM44)
advising, among other things, that OCM is the ultimate beneficiary of the Trust
and that sufficient funds needed to be maintained in trust for the purpose of

discharging OCM's environmental rehabilitation obligations.

83 The new trustees of the trust (Althaf Emmamally, Pushpaveni Ugeshni
Govender and Trevor William Scott) were issued with Letters of Authority from
the Master of the High Court, authorising them to act as trustees of the Trust,

on 26 April 2016 (attached marked PMMA45).

84  In a further letter dated 5 May 2016 to the trustees of the Trust, we sought
details about the bank to which Tegeta wished to transfer the funds, and
reiterated that the fiduciary duties of the trustees required them to act in the

best interests of OCM at all times (attached marked PMM46).

85 At a meeting that | attended that day (on 5 May 2016) with Standard Bank, the

bank indicated that it would not keep the Trust's account open in circumstances
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87

where all other accounts associated with the Gupta family/Tegeta would be
ciosed. The bank advised however that it was in the process of conducting its
"Know Your Client" processes on the new shareholder of OCM (Tegeta) and
on the new trustees of the Trust and that this process would take approximately
2 weeks to complete. The bank account would accordingly remain open with
Standard Bank untif this process had finished at the very least during or about

the end of May 2016.

The trustees responded to our letter dated 5 May 2016 on the same date
(attached marked PMM47) and provided detail about the bank to whom they
intended to transfer the trust funds. It was now apparent that it was the Bank of

Baroda.

We interrogated the Bank of Baroda's credibility and advised the trustees,
among other things, that the trustees’ duties were to the Trust and not to the
group of companies of which Tegeta is a part and that the interests of those
companies cannot override those of the Trust nor influence the trustees'
decision in relation to the Trust's bank account. We reminded the trustees of
their duties to safeguard the funds of the Trust on behalf of OCM and the DMR.
Various questions were posed to the trustees in relation to the rationale for the
proposed transfer of the funds to the Bank of Baroda and undertakings were
sought from the trustees to ensure that the funds are always held in an account
or invested into instruments which comply with section 37A of the Income Tax
Act 58 of 1962 and that the Trust’s funds would be maintained at a level

sufficient to discharge OCM's statutory obligations under the MPRDA and

26
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NEMA and the regulations in a manner no less secure than was then the

position. Our letter (9 May 20186) is enclosed marked PMM48.

88  In letters dated 27 May 2016, Standard Bank advised Tegeta and the trustees
of the Trust that following the conduct of its "KYC" process, the bank did not
wish to establish a business relationship with Tegeta and that the effect of this
would be that the trust account held with the bank would be closed on 27 July

2016. Standard Bank's letters are enclosed marked PMM49.

89 Following this, the trustees of the Trust passed a resolution on 13 June 2016
resolving to transfer the funds held with Standard Bank to the Bank of Baroda.

We were provided with a copy of the said resolution (attached marked PMM50).

90 We remained concerned about preserving the rehabilitation funds and
accordingly requested the trustees to provide us with undertakings in this
regard. The undertakings provided were recorded in a letter dated 15 June

2016, attached marked PMM51.

91 Out of an abundance of caution, we also advised the South African Reserve
Bank ("SARB") (in a letter dated 27 June 2016, attached marked PMM52) of
the trustee's intention to transfer the rehabilitation funds to the Bank of Baroda
and asked whether SARB had any reservations with the funds being so
transferred. SARB contacted Werksmans telephonically and requested us to
provide them with further information. This was provided to SARB on 7 July

2016 (attached marked PMM53).
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92 In a final attempt to ensure that the funds were preserved, we met with the Bank
of Baroda on 13 June 2016. Ms Ragavan from Tegeta was present in the
meeting. At this meeting, the bank confirmed that it had a copy of the trust deed
and that it understood that the funds needed to be kept and preserved for the
purpose of achieving the objectives recorded in the trust deed. The bank further
advised that it was seeking legal advice to ensure that the funds were retained
in trust in accordance with the law, that they would be earmarked as trust funds
and that they would be ring-fenced and not used or draw down on other than
for the purpose of OCM's environmental rehabilitation obligations in terms of
the trust deed. We recorded the content of our meeting with the bank in minutes

(attached marked PMM54) and in an email dated 5 September 2016 (attached

marked PMMS55).

93  As the beneficiary of the Trust, we could not prevent the trustees from acting
as they deemed fit. Acting responsibly, however, we felt it was prudent to
remind the trustees of the fiduciary capacity in which they acted in an attempt

to encourage them to take steps to ensure that the funds remained preserved

for their intended purpose.

Carte Blanche

94 On 12 June 2016 and 19 June 2016 ('Episodes”), Carte Blanche aired a
feature on the OCH/Tegeta transaction, which precipitated the release of

various press articles thereafter ("Articles"). A full length interview with Mr
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Howa ("Interview") was also made available on the Carte Bianche website on

20 June 2016.

95 ! viewed the Episodes and Interview in the week of 20 June 2016 and viewed

the Articles.
96 Pursuant to the Episode, Interview and Articles, | learned, for the first time, that -

96.1 Eskom had made a pre-payment to Tegeta, for the purchase of coal from

Tegeta, in an amount of R586 million (excluding VAT) ("Pre-Payment"); and

96.2 the coal for which the Pre-Payment was made by Eskom appeared to have

been, or was to be, procured from OCM for Tegeta, and delivered by OCM

to Arnot.

97 | came to learn from the Episodes, Interview and Arlicles that the Pre-Payment
was approved by a committee of Eskom representatives at a meeting held
at 21h00 on 11 April 2016. This meeting was held on the same day on which the

request for the bridging finance was made to, and rejected by, the Consortium of

Banks.

98 Pursuant to the Interview, Mr Howa remarked that the Pre-Payment had been
made on the basis that OCM was in BR and required money for its liquidity and

for the start-up of equipment.



PMM-U11.1-030
s 30

Statement - Piers Marsden - Execution#6305867v3
02032019

99 The Pre-Payment was not made to OCM. OCM did not receive any pre-payment
or the Pre-Payment. From April 2016, OCM provided a 30-day payment term to

Tegeta for the delivery of coal, on behalf of Tegeta, to Arnot. No pre-payment was

required.

100 These events surrounding the Pre-Payment came as surprise to us and on the
basis of this, Mr van den Steen and | each submitted a report to the Directorate
for Priority Crime Investigations, in terms of section 34(1){(a) of the Prevention
and Combatting of Corrupt Activities Act 12 of 2004 in which we reported the Pre-

Payment and events surrounding it. Qur reports are aftached marked PMM56.

Discharge of OCM from BR

101 In the period January 2016 to August 2016 we engaged with representatives of

Tegeta.

102 Tegeta demonstrated to us that, among other things, it had sufficient funds to
sustain OCM for a period of at least 6 months, that the claims of trade creditors
who had had pre-commencement claims against OCM would be/had been
settled or paid in full and that it would be engaging in an expedited arbitration

process with Eskom to resolve the R2 billion penalties claim.

103 We were therefore satisfied that if (among other things) the aforesaid occurred,

that OCM would no longer be financially distressed. On this basis, there was
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no need to prepare a BR plan for creditors to vote on because, among other

things, all trade creditors had been settled or paid in full.

104 OCM was discharged from BR on 31 August 2016.

105 We notified the CIPC and the affected persons of OCM that OCM was no longer
financially distressed and that it could, accordingly, be discharged from BR

(attached marked PMMST).

DATED at Pﬂ@k?@ov/ on this V22 day of MARCH 2019

\

PIERS MICHAEL MARSDEN
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RESOLUTIONS PASSED BY THE BOARD OF DIRECTORS OF OPTIMUM COAL MINE
PROPRIETARY LIMXTED (2007/005308/07) (“COMPANY"), PASSED DURING A DULV
CONSTYTUTED MEETING OF THE BOARD HELD ON 32 JULY 2015

We, the parsons whose names appear below, and who have signed this document (or any
counterparts of It), ara alt (or a majority) of the diractors of the Company, and we heteby ~

1, acknowigdge that all directors of the Company recelvad notice of the mesting and the
agenda for the mesting and that a quorum ls present for the meeting in p}erson anhd/or
via electronic communlcation;

2. confirm that adequate written notice of the meating and the agenda items were gweh
A " to all divectors and that all time perlods for the convening of the board meeting as
" required in terms of the Company's Maemorandum of Incarporation and othetwise sre

hareby walved and/or condoned, fo the extent necassary, glven the urgency of the
" agenda ltems; {and '

3, after careful conslderation, adopt the resolutlons below In sccordanca with tha
' provisions of the Company's Mamarandum of Incorporation and !:he Companles Act 71
of 2008, as amended {"Companles Act™),

WHEREAS

1 Al or a majority of the membars of the board of directors of the Company, sufficient to
constitute a qucrum and valldly consider and resolve oh such matters, reasonably bellave -
that the Company Is financlally distrassed within the meaning of section 128(1)(F){(} of
the Companlag Act read with section 129(1)(a) of the Companles Act In that It appeats
reasonably -

1.1 unlikely that the Company will be able to pay all of its debts as they bacome due and
payable within the Immeciately ensulng six months; and/or

1.2 llkellv that tha Company will bacome insolvent within the Immediately ensulng six
moniths.

2  Such members of the board of directors of the Company belleve that thera Is a
réasonable prospect of resculng the Company In tetms of Sectlon 129(1)(b) of tha
Companlas Act,
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RESCLVYED THAT -

1 the Company volunterlly begin buginess rescue proceedings and be placed under
suparvision In terms of sactlon 129(1) of the Companles Act;

2 the Company forchwith lodge the requisite documents for the commencement of buslness
rescue proceedings with the Companles and Intelleciual Property Commissien of South
‘Africa and any documents anclllary thereto andfor necessary for the commencement
and/or conttiuation of business rescue proceedings;

3 Pplers Marsden and Peltus Francls Van den Steen, turmaround speciallsts, be
eppointed &s the joint business rescus practitloners In terms of section 120(3)(b) of the
Act; and

4  each of Clinton Martin Ephron and Richard Cohen, In hs capadity as diractor of the
Company be and Is hereby authorised on behail of the Company to do all things
hecassery, or to procura the dolng of all things necessary, and to slgn any and all
docurnents, or procure the signing of any and all doruments, #s s necassary ~

4.1 for the Comp'arfy to begln buslness rescue proceedings and to glve effect to the
resolutions tisted above; and

4,2 in respect of tha business rescue proceadings of the Company;

E  anhy director of the Company who was present at the meeting of the hoard when the
tasolutions llsted sbove were debated and passed may slgn these resolutlons In
counterparts and, despita the fact that the names of ail directors of the Company appear
below, thesa rasolutions need only be slgnad by members of the board of diractors of tha
Company whe are sufficlent in humber to constitute a guorum and validly consider and
resolve on all matters discussed and agreed during the meeting,

Natne: Richard Cnlian
Capacity; Director ) : . . i
pate: J 1 JUL 20% '
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© Neme: vhghdeka TosSna-Ncube
Capacity: Directol ‘
Dater o5 AUG 105

" ame: Ciinton Markin Ephron
Capacity: Director

Datei 21 UL 206
YN

Narne: Phuthi Mahanyale
Capacity: Diractor

bated 31 L 10
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RESOLUTIONS PASSED BY THE BOARD OF DIRECTORS OF OPTIMUM COAL HOLDINGS
PROPRIETARY LIMITED (2006/007708/07) (“"COMPANY"), PASSED DURING A DULY
CONSTITUTED MEETING OF THE BOARD HELD ON 31 JULY 2015

We, the persons whose names appear below, and who have signed this document (or any -

counterparts of It), are all {or a majority) of the directors of the Company, and we hereby ~

. acknuwledgé that all directors of the Company recalved notice of the meeting and the .

agenda for the meeting and that a quorum |s present for the meeting In person and/or
via electronlc communication; '

2, conflrm that adequate writien notise of the meeting and the agenda Items were glven

to all directors and that all time periods for the convening of the board meeting as
required in terms of the Company's Memorandum of Incorporation and otherwise are
hareby walved and/or condoned, to the extent necessary, given the'urgencv of the
agenda items; and

3, after careful consideration, adopt the resolutions below in accordanca with the

provislans of the Company’s Memerandum of Incorporation and the Companlas Act 71
of 2008, as amended ("*Companies AcE™),

WHEREAS

1

L1

1.2

2

All or @ mejority of the members of the board of directors of the Campany, sufficlent to
constitute a guorum and validly consider and resolva on such matters, reasohably believe

that the Company Is financially distressed within the meaning of sectlon 128(1)(FXI) of
the Companies Act read with saction 129(1)(a) of the Companles Act [n that it appeats

reasonably -

unlikely that the Company will be able to pay all of i3 debts as they become due and
payabla within the immediately ensulng six months; and/or

likely that the Company will become insolvent within the Immedlately ensuring six
months,

Such members of the board of directors of the Company belleve that there Is a

reasonable prospect of resculng the Company in terms of Sectlon 129(1)b) of the .

Companles Act.

T v e
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RESOLVED THAT ~ ]
i the Company voluntatlly begin business rescue proceedings and be placed under
supervislon In terms of section 129(1) of the Companies Act;

2 the Company forthwith lodge the requislte documents for the commencemant of business
restue proceedings with the Companies and Intellectual Property Commission of South
Africa and any documents ancillary therste and/or necessary for the cemimancement:
and/or continuation of business rescua proceedings;

3 Plers Marsdan and Petrus Francls Van den Stear, turharound speclalists, be
appointad as the jolnt business rescue practitioners In terms of section 129{3)(b) of the
Act; and

4 each of Clinton Martin Ephron and Richard Cohen, In his capecity as diractor of the
Company be and Is hereby authorised on behalf of the Company to do all things
necessary, or fo procure the doing of all things necessary, and to slgn any and all
documents, or procure the signing of any and all documents, as s necessary —

4.1 for the Compény to begin business rescue procaedings and to glve effact to the
resolutions listed above; and '

4,2 in respact of the business rescue procdedings of tha Company;

5  any diractor of tha Company who was present at the meeting of the board when the
resolutions listad above were debated and passed may sign these resolutions In
counterparts and, despite the fact that tha names of all directors of the Company appear
below, these resolutions need only be slgned by members of the board of dlrectors of the
Company whe are sofficlent In number to constitute a quorum and valldly consider and
resolve on all matters discussed and agreed during the meeting,

N& ": Richard Cohen
" Gappelty: Dlrector

patg: 31 JUL 20%
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Captynt deka Tosanz-flcube
Dbty Rt

- Nme: ca:mﬁ arim Ephromn
Capacity: Director
Date: 31 JUL 200

1 ——
Name: Phuthl Makanyele
Capacity: Director

Pate: 31 juL 206
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b Concerning! y
Tha court Iésued the attached order,

sectjon 118, en_,

[E/ﬂw Board of the company having adopted
Authorised Signsiture:

commenced on _.

n support of this Notice, the company has a
relevant facts upon which the resolution was

. PRamaiind Renisicollon Nointar o ci_iun_;pjﬁ,ig‘gﬁ}_
s | Marne_OPTAADA_ (oml pyihed
S (Onlp I the case of @ compoty resolution)
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Nl commenced In terms of Chepter 6 of the Companles Act, 353 result of;
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iz form Is praspabad by the Minisi iz of Yrade ond Indusiry in tarms of seetlon 123 of the Companies Acl, 2006 [Act No. 74 of Z008)
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Campanies and intellectual Property Commission
| Republic of sguth Africa

Notlce of Begluning of Business Rescue Proceedings

- Date: 0'3/;9_;{;/ 2045 Customer Gotal, \NEEE anv

Cancorning!
Fame and Argiiention Nuniier &f Compeny] ~
Mamner_ Q¥ Fat HOLDIAGS Raplstrotion Nox

&) P
The above named company advises that business rareys progeedings Rave
commenced i terms of Chapset 6 of the Compinies Act, as @ result of:

E/Thc Board of the comnpany having adapted the atiached resolUiton In terms of
saction 129, oh 2 Tt 2015 .

o

e
.!:‘:-“""
e

S

Fo0k| O |

i

i i

—J"‘

e

e LTI e T L
i e e Ao e T
= _«(’f e ey
2 _._: ﬂ..—ﬂ:-_:_-.g"_.,w_._ e &

1 A Gourt having made the attachad prder in terms of section 131, on

i busines s rescue proceesings

| Interms of sactfon 132 {1){n), the company
alng the date on whicht

i commenced on (TSNS S ra
E/Th‘ns notice was filed with the cominlsslon,
e [ The rourt Issuod the attached order,

I {Only ts the cose af o company resolution}
In support of this Notice, the company has attached & sworm statemeny of the

selevant fagts upon which the rasolution was founded by a dlrector reprasenting the

" Board,

Name and Title of person signing ob behalf of the Company:

Eheridn c’.,f,vj. P~ Yul 7[1' -

ot WL 5 thorlsed Slgnatuip:
i rlse y

+ 199 of e GorkSEARMIS R B, WOMATRKAPFYE EN

Thts form s prascrll ed by the hilnidur of Trade and Indu slry In teims of reciio
: INTELLEKTUELE EIENDOM
ONDERNEM#NGSREDT‘)ING

2[[15 "ﬂa' ﬂ‘ﬂ Nex: 04

BUSINESS RESCUE

COMPANIES ANIY IN | ELLEG T
S AN G TUAL
PROPERTY COMMISSION A
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tompanles and Intellectunl Property Commission
Republic of South Africe

motlce of Appolntitent of Busitiess Rescue Practitionet

Datet_- (b’?-;f &"Es/ial‘f;-r v Customer Codes__\2uRbepd 1>

Concerning
Harid o Beghsarlan hasibid o] CoBpsia] . ,} .
fomer, EWIMY SN coal AR PUE | Regltmtion I*in;!MZ‘M}’ o7}

Co) (TP ‘
The above namind cothipany camniencad husiness rescue proceedings an
e o Miguist. zolsS .

e
et
T ":\‘5“—" e
= =
St R L

The fellowing parson has been appalnted 25 the:business rescue practitioner

e usta

]

PEUUAS  Faariers VA perd JTEEA |

T

il [ST° By the company, In terms b section 129 {2}h

[T} By tha court, In terms of sertlon 131 5, ) e ] .

g U SKAPPYE BN
Vo e IR RIDOM
5 LAHGSRITINING

Name and Title of person signing on behalf of the Company:

b }fc ~ C"jc?'ﬂﬁ‘-f -'- L ,D;",‘fl WA r

‘ SRR ‘Autharised lgnpture:

i 1eimg aF eetion Y23

‘R dneri i proptsttied by tho hiintster of Trade and fadufly of thef Certabmlsg Act, 2008 (s o, 71 f 2008)
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KOMMISSIE VIR MAATSKAPPYE EN
INTELLEKTILELE EIENDOM
OMIERNLMINGSRIDUANG

06 -08-04 w0 G QURED |

BUEHESS REZGUE \
COMPANIES AND IR LECTUAL
PROFERTY (i T HESION BUBINESE RESOUE SEAVICES

Optimum Cosl Mins Proprietary Limited
Atlention: Board of Directors
31 July 2015

Dear Sirs _
I APPOINTMENT OF A BUSINESS RESCUE PRACTITIONER FOR OPTIMUM COAL MINE
PROPRIETARY LIMITED (2007/005308/07)
4 | am an adult male employed as such by V-8quared Business Rescue Services in my capacity
as Director.

2. I a resofution dated 31 July 2018, the board of directors of Optimum Cosi Mine Propiletary
Limited (2007/004308/07) (‘Company”) passed a resolution In terms of which thisy rasolved to

a. commencé voiuntarly business rescus proceadings fn respect of the Company and_ place
the Company under supervision in terms of Section 128(1) of the Companies Act 71 of
2008, as amended {"Act’}i and

b. neminated me as a joint business rascue practitionet for the Gompany.

3, 1 heréby accept the nomination for my aphoiniment as & husiness rescua practitioner of the
Company. | further confirm that { have the capacity to take the appointiment,

4, | subrmit that | am gualified to be appoinisd as a busifess rescue praciiioner as provided for in
Sections 138(1)(a) of the Act for the foltowing reazons — ‘

a. | am not sublect to. an erder of probatlon in terms of Saction 138(1}{¢) of the Act!

b, | would not be disqualified from dcting as a director of the Company in tarms of Section

138(1){Q) of the Ac,

s, 1.do not have any relatiorship with the Company that- would lead a reasonable and
inforried thlrd paity to cohclude that my integrity, imparfiality or objectivity is compromized
by any such relstionship as envisaged by section 138(1)(e) of the Act; and :

d. 1am nptrelated to any person who has a retationship envisaged in section 138(1)(f) of the
Act.

8 Please do hot hesifate fo communicate with me should you raquire any further information-of s
requiire me fo provide you with any further documentation fo suppott my appolniment.

Yeyrs faithfully : | |
St .

20 Box 4014 Downbers 2065 1 018 Wextord Doive  Woodlonos Village  Dalnfarn

cull 27 {QHS3 458 3419 | G-Adnll Pator@varascue, co.2a.

V-Sauared Businass Rascue Qarvicas (PEyLED | Ray Mo SO010M11 74107 1 Vaz No 4770 258 830
pirectors FF van dan Gteen
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Companies and Iintellectual Preperty Commission
Republlic of Scuth Africas

gy

¥ 'i‘{{:* *;f_‘?ﬁ- MNotlce of Appolntment of Buslness Rascue Bractitioner
EATH RS )

L
Dates __ ¢ Z‘ﬁ‘ ‘3?/ 20305 tustomer Code: W@ M

Coneeralng:

ENtd HR8 AETF s SOWDTF 0] Compting) . . ‘ } )
[Nama:;QkaUm FOAL MIFME  negistretlon Ko 00T Joos 30:? o7
(rdY Lo )
e alsave nared company commencrd bisiness rscus proceadings an
LopMoats 104S

KU The following person has been appointed as the buslness resciie practitoner:

Piors Ahpesoent. | \

BT by thia cormpany, th terms of section 128 (3}(6). _ N

T3 tythe churt, In terms of saction 131 {5},

A Y Ty e tverer=
el W e iy
WTELLERT 1 < tempon ©
ONDERNL & /0oty L1 40000

205 08-04  woos

e BUSING
COMPANIES, A
PROPE: T ¢

e

Name and Title of persoi signing an behalf of the Company:

A

' z,'.//l o it Epe 2= ﬁ)/ﬁ'ﬁn xé"
i ?u‘{“E ot
e

sy Al | Signaturet

T form It gradired by ine finlrer of Trade and Indudtry In et af rection 323 of the Campanles Adt;

06K {Acs N, 73 pf 2008
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KOMBMISSIZ VL W AA SKAPPYE ER]
HLEKTULLE EIENDOM
M3 Hi\!l.f\-ilNGSRI"L')IJ}NG

o o - 205 -08- 0 b nNoos
MATUSON |t

COMPANILE AND INTELLEGTUAL

ASSOCIATES PROPERTY COMMISSION

31 july 2015
Optlmium Coal Ming Proprietary Limited

sttantinn; Board of Directors
Dear 5irs;

APPOINTMENT OF A BUSINESS NESCUE PRACTITIONER FOR CQBTIMUM. COAL MINE PROPRIETARY LIMITED
(2007/005308/07)

1. am en adult male arployed as such by Matuson & Associates i my capacity as Dlrector..

2, Inaresolutian dated 31July 2015, the board of directors of BptitaurnCoal Mine Proprietary Lintited (2007/005308/07)
{“Company”} passed a resolutlon in terms of which thay resolvéid to -

a.  commence voluntarlly business rescue proceedings In respect of the Campany and place the Company uhder
supRrvision in térms of Section 129(1) of the Companies Act 71 of 2008, a5 amended {“Act"}; and

b. neminated me as a joint husinessrescue practitioner for the Company,
3. thershy atcept the Nomination for my zppointment as the business rescue practiticner of the Coinpany,

4, 1submitihat Tam quglifled ta by appalnted as a bisiness rescue practitioner as provided for In Sections 138(1}{a) of
the Act for thé fellowing reasens —

4,1 | am »'member, of good stanting of a legal, sccounting or business menagement brofession aceredited of to be.
accraiilited by, the Commission a5 | am a fhember of, intar. alia; the South Africun Institute of Charterad
Accountanis;

4.2 12 not subject o an order of probation ih tarms of Section 138{1}{c} of the Act;
4.3 | wolld not beé disguadltfied from acting ¢ a director of the:Company [n terms of Sectfon 13E{1){d) of the Act;
44 | o not have ‘any relationship with the Cempiny that would lead 1 reasohable and informed third party to

conclude that my integsity, impartlality or”objectivity is comprormised by any such relationship as envisaged by
sectlon 138{1}(e); and

4.5 1am not releted to any person who fids a relatiohship envisaged In sectfon 138(1}1 of the Act.

5. | forther conflirm that § have the cspacity to take the sppolntment,

Matugon-& Assomines gl bl fhey W 20000080674 VAL Mre A7RNIER 6
1. Direclna LasMatosan | Bims Makton | Cory Raptan ] Jobn Lightle

PR R T S R b B TH S P I S SR TR i O] l
]
i

R TN RN RO RERE PR NG AP I R SNERLA S AT RE A
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6. Please do pot hesitate to communicate with me shiculd you require any further Information or requlre roe to provide
you with any further documentation to support my appolntrnént.

Yours faithfully
| T AKAPPYE EN :
” TIAEEE W - [ AKAPPYE "
R i Ir-'TE‘L.'.Ll TUELE EIENDOM !
T W b e T NG

\ 01 08-04 No:! 03

'i? NES S le.f SGUE UE
LB TUAL
SBION.

Plers.iMarsden
ji ‘it

g_TomP, e
| PROY

PROPERTY L,l ;"-' Wi
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Companies and Intellectual Properly Commission
Republic of South Africs i

AT e

i

Notlce.of Appolintinent of Business Rescue Practltloner

L
'.[f* Bk %A‘?/?-L’?Lﬁ' ... Eustamer Cod!, WE LMY

1“' Concerning! )
lh'mua hd RAGRTIRIEA HmToT o Gestapiiey}

Hamly DPINIUM (OAL HOUDMCE _nenrstraunnno.&cgfﬁ,[:.Q_@_l‘iﬂﬁ! \0:\*

I (PiR) =D
W0 The above humed comspany coimmenced bisinass rescue praceadings o

e psaris Bovs . ISR

el The followlng parson tas been appoiiited as the Butiness resce proritionert

ferqus Fommos Vort ved Sty |

E/Bv the coinpany; L terms of section 125 {3){b).

[3  Bythe tourt, in terms of seetan 13448), |

KOMMTEEIT VIR RINAFERAPOYE Bl |
INTELL FRTUELE EIENDOM i

j

2915 -_[}_8- 0 lﬂ MNotGs )

ONOERHE MINGSREDING
BUSINESE RESCUE " l

COMPANIES AND N TLLLECTUAL
L PROPERTY COMUISESIGN ‘

g

oy

i

Nama and Tifle of person signing on hehalf of the Sompany:

W W ZK\_/L)

« Comysiler Act, 1008 [Ast New 75 of 2008)

Cfﬂn;&d\ &/wrf, . Dﬁr | on _Dlilm

Th foruh I profailbyd by th telmres of Trade i industry o tens of sectfon 223 #HL
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ch g aggerr———— o

V SQU RED

BUSINESS PESCUE SERVICES

Optirmum Coal Holtings Proprietary Limited
Attention: Board of Dlrectors
31 July'2015 £33 RE

Daar Sir

APPDINTMENT OF A BUSINESS RESGUE PRACTITIONER FOR VO'PTiMUM COAL
HOLDINGS PROPRIETARY LIMITED (2006/007793/07)

1. | am an adult male employed as such by V-Squared Business Rescue Services In my capacity
as Director,

2, In a resolution dated 31 July 2015, the board of directors of Optimum Coal Holdings !

Proprietary Limited (2008/007798/07) {"Gompany”) passed a resolution In terms of which they :
resolved (o - !

a, commence voluntarily business rescue proceedings [n respect of the Company and place
the Company under supervision in terms of Section 129{1) of the Companias Act 71 of :
3008, as amended "Act”); and i

b. nominated me g5 & joint business Tescue praciitioner forthe Company.

3. | hereby actept ihe nomination for my appoinfiment as @ buslness rescue practlfoner of the
Compatiy. | fuither confirm that | have the capacity 10 lake the appointment,

4. 1submit that | em qualified to'be appointed as a business rescue practitioner as provided for in
Sections 138(1)(a) of the Act for the following reasons -

a, |aminot subject fo an erder of probation in terms of Sectlon 138(13(c) of the Act;

b, | would riot be disquatified from acting as a dirsclor of the Company in terms of Section :
138{1}(d) of the Act;

6. | do not have any relationship with the Company that would lead a raasonable and
informed third party to conciude that my: Integrity, impartiality or objectivity is compromised
by any such relationshlp as envisaged by section 138(1)(e) of the Act; and,

d. 1| amnoi rélated to any person who has a relationship envisaged in section 138(1)(f) of the
Act.

5. Please do not Hesitate to communicate with me should you require any further information ot
require me to.provide you with any further documenlation to suppért my appointment.

Yours. faithiully_

Peter¥an-defl Steet - I :
el AR ;

il
Cr—/""# P Box 4014 Dainfern 2055 1 B16 Wextord Orive . Waodlsnds Village Daipfers-
. ‘el +I7 (DHTI A58 B411 1 E-Mall PetenidvErascue.co. 20
¥iSquarer Business Resour Services (Pryibed § Rog R 201001173107 | Wk No 4270258 B3D
Divavters PF van 1580 Steen
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Companies and intelléctual Froperty Commission
Republic of Sputh Africa

Notlce of Appolntnient of Buslness Rescue Bractitloner

Dute: Gf"”:.‘/é.'«‘rﬁ’/') 515 Customer Codey_\p3 Gk A P
Cancerning! .

Tt ol ey iiraizon; MomDe! of CEapmip) B g
Humar, DM (Sh _WDU{?'\ BGY egistretion Hn!i_a&l_g_@ﬁ(}ﬁ \ O

VIR =
T abuva named compahy commented businays rescue progeedings on
B ok Gadob TOLE - - 2

The fellowing person has been sppotnled as the business rescle praciftichart

figns Masowr

[E/Bv the corpahy, In terms of saction 128 (3}{b}.

3 fythe court, in teems of saction 131 15

_.'..:_‘;: ;; 3 _‘.'- LD s

KOS HIE VI MAATSKANPYE EN
INTELLERTIIFLE EIEN] %30
iR RN RIMGOREDD

|

.| :

] 20t -pg- 04 wo
1

e e e
TR T

e
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iR RESCUE

COmane s ANO WA ELLEC 1AL
PRI COMMISSE

|
i
|
|

Namme and Title of person stining on trehalf of the Company:

‘_/A'K:'ny!éﬁ é;ﬂld'qu‘ 2?‘7“«‘4“" P ol

) B Authorlsed Slgnatura:

panles At 2004 (A No. 73 gt 2ahs)

This{oemnls preserted by the Mittar ot Tratle and tndartey n Lapmt of tacdon 273 of the Com
e !

1
[ .
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H TUSON
CMATUSON
ASSOCIATES

31 july 2015
Optimum Coal Holdings froprietary Umited !

Attention: Board of Directors
Cedr Shrs

ABPPOINTMENT OF A BUSINESS RESCUE PRACTITIONER FOR OPTIMUM COAL HOLDINGS PROPRIETARY LIVITEE:
(2005/007799/07)

1, |aran adult male-employed as such by Matuson & Risoclntes [ my capacity as Director,

2, h a resolution dated 31 July 2015, thé board of directors of Optiinum Coal Holdings: Proprietary Llifited
{2008/007789/07) (“Company”} passed a racalistion In terms of which they résalved to -

3 commence voluntarly buslness rescue proceedings in respect of the Com;:anv and place the Company unider
suparvision In terms of Section 129(1) of the CompanlesAct 71 of 2008, as amanded (“Act"); and

b. nominated me s 3 Jotht busingss fascue practitioner for the Company.
3. | hereby accept the romination for my appointroent a3 tha business rescue practittoner of the Compiany,

4. | submitthat | am qualified to be appointed as a business rescua practitloner as provided for in Sactions 138{1)z) of
the Act for the following reasons =

41 lam o member of good standing of a legal, accounting or busiess ntanagement profession accredited or to be
aceredited hy the Commfssion @slam 3 member of, among other things, the South Afrlcan Ihsttute of Chartered
Accountants;.

4.2 |am not subject to an-order of probation in terms of Sectfon. 138(1)(c] of the Act;

23 |would not be disgtalified from actlng as a director of the Company In terms of Section 138{1){d} of the Acty

4.4 | do not have any relationship with the Company that would lesd 3 reasonable and Informed third party to
corjclisde that my Integrity, impartiality or objectivity s campromised by ahy such refativnship as envisaged by

section 138(2 ) el and

4.5 |am not related to any person who has a relationship envlsaged in section 138{1}(f of the Act.

P‘I

| further confirm-that | have the capaclty to tike the appointment:

WAaiuaon & Asgaintas Yl Reg e 2OUHMORIETT VAT My AJU0RNLAG 4
9 Direcipify Lag Watuson | Fawe Mandun Gury Feplan ]l Ligghiloo '
U rEERE L F e A e YT o

[N SRS TR VT R

R VP PR I STV FUPRU PR |

P T S U I P S s I S T A s avrae 10
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6. Please do not hesitate to communicate with me should you refuire any further Infarmation or require me to provide
you with ahy further documentztion to support my appointrent.

Youirs faithfully

T

Plers Marsdein

2 O N R S
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02032019/0PT113168.18
Confirmatory Afficavit - Peter Van den Steen - Execution/#5399100v1

CONFIRMATORY AFFIDAVIT OF PETRUS FRANCOIS VAN DEN STEEN

I, the undersigned,
PETRUS FRANCOIS VAN DEN STEEN
do hereby make oath and state that:

1 | am and adult male engineer, with identity number 6811075024087, practicing

as a business rescue practitioner with Metis Strategic Advisors.

2 The facts contained in this affidavit fall within my personal knowledge and are

true and correct.

3 | have read the statement of PIERS MICHAEL MARSDEN to the Judicial
Commission of Enquiry to enquire into allegations of State Capture, Corruption
and Fraud in the Public Sector, Including Organs of State and | confirm the truth

and correctness of the allegations insofar as same relate to me.

PETRUS FRANCOIS VAN DEN STEEN

| certify that this affidavit was signed and sworn to before me
at on this the day of 2019,
by the deponent who acknowledged that he knew and understood the contents of this
affidavit, had no objection to taking this oath, considered this oath to be binding on his
conscience and uttered the following words: 'l swear that the contents of this affidavit
are both true and correct, so help me God.'



Confirmatory Affidavit - Peter Van den Steen - Execution/#5388100v1
02032019

COMMISSIONER OF OATHS
Name:
Address:

Capacity:

PMM-U11.1-051
2
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SWORN STATEMENT

I, the undersigned,

Clinton Martin Ephron

{Identity Number: 690502 5002 08 4)

do hereby state as follows -

1. T am a director of Optlmum Coal Mine Proprietary Limited (Registration Number
2007/005308/07) ("Company"), a company with its registered address at 1st Floor,
‘Nedbank Building, 23 Melrose Boulevard, Melrose Arch, Johannesburg, 2196 and its
principal place of business at the coal-fired power station on the farm Boschmanskop
154, 1.S. In the district of Hendrina.

2, Iam duly authorised to depose to this sworn statement on behaif of the Company.

3. The facts contained hereln are within my own personal knowledge and are true and

correct, -
4. This Sworn Statement Is made by me on behalf of the Company to support the
commencement of business rescue proceedings ("Bu'siness Rescue") in terms of

Section 129 of the Companies Act, 2008 ("Act").

5. With this Sworn Statement I intend to provide the relevant information that is required
in order to demonstrate that the Company should be placed in Business Rescue.

6. The information contained in this Sworn Statement and the opinions expressed in the
Sworn Statement relate to the financial difficulties of the Company and how the
Company can -

a. be rescued and continue as a going concern as an alternative to liquidation; or

b. pay a higher dividend to its creditors than that which would become payable to

o)

creditors if the Company were to be liquidated.
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7. The mine owned by the Company commenced business in the 1970’s and initially
focussed on the mining and sale of coal to Eskom SOC Limited ("Eskom"). The mine
began exporting coal around 1983,

8. The sales to Eskom are effected pursuant to a coal supply agreement, amended from
time to time ("Coal Supply Agreement") concluded in 1993. It is an onerous contract
and currently requires the Company to sell coal at 40% of its cost of nroduction.

9. For the financial year ending 31 December 2014, the Company incurred a net loss of
'R37,090,147,352 as a result of its revenue being insufficient to fund profitable
operations. The accumulated losses for the life of the Company as at the end of 2014
were R1,497,916,433. The Company has fully drawn down on its bank funding of R2.5
billion rand which was made available to the Company through lts holding company,
Optimum Coal Holdings Proprietary Limited. The Company has also access
approximately R900 milfien of shareholder funding.

10.1n 2014 the Company Inltiated a review of its operations as a result of the ongoing
financial hardship arising from its onerous Eskom cantract, difficult market conditions
and the continued deterioration in the export coal price. Following such review, the
‘Company decided to conslder closing the expart operations and initiated a section 189
pracess In terms of the Labour Relations Act 66 of 1995 with labour unions relating to

the possible retrenchment of employees.

11, During the section 189 retrenchment process it becamne apparent that the export
. operations were not financially viable in the current market conditions and that there
were no measures available to avoid the retrenchments. The Company therefore

proceeded to close Its export operations in July 2015.

12. The Company had intended to continue operating Its Eskom business relying on funding
from its indirect shareholders, but following receipt of a potential substantlal claim from
Eskom far historical penalties and the indication that future penaities would be applied
which would result in the Company supplying coal to Eskom at R1, its shareholders
have advised that they are not willing to provide further funding.

13.The Company is therefore financially distressed, within the meaning of Section 128 of
Chapter 6 of the Companies Act, in that, inter alia -
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a. It is estimated the Company requires an amount of RS00 million to fund Its working
capital requirements aver the next 6 months, The Company Is not able to raise such
capital from third parties on the strength of its balance sheet and its shareholders
are not willing to provide all such capital;

b. the Company is not able to repay all such amounts as are due ‘and payable to

creditars, including employees; and

c. without further financia! support, the Company will not be able to pay its debts as
and when they fall due for payment.

14.In addition, the Company is engaged (or may become engaged) in the following legal
and/or arbitration proceedings which proceedings have resulted (and will continue to
result) in the Incurrence of ongolng legal expenses, and which expenses may be
curtailed if the business rescue practitloner eiects not to continue with such

prdceedings -

a. arbitration proceedings instituted against Eskom arising out the Coal Supply
Agreement entered into between the parties and, more particularly, the "Hardship
Clause" embodied therein; and

b. anticipated further arbitration proceedings which may be launched by Eskom
agalnst the Company arising out of, among other things, Eskom's alleged
entitlement to impose certain penalties and/or payment reductions relating to
quaiity parameters set out In the Coal Supply Agreement entered into between the
parties thereto {as amended). Although no formal arbltratlon proceedings have
commenced in this regard, the dispute has been referred to arbitration by Eskom.

15, Notwlithstanding the above factors, the directors of the Company believe that there is a
reasonable prospect of rescuing the business of the Company, If action is taken

immediately and if the Company commences Business Rescue. If the Company is

placed under supervision, initiatives can be taken by a business rescue practitioner,

when duly appointed, to take the following steps -

a. an immediate temporary moratorium on all payments to creditors;

l. -
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b. a rehegotiation of the Coal Supply Agreement or an application to court to cancel
the Coal Supply Agreament;

¢ a restructure of the debt of the Company with its creditors; and/or

d. engage In discussions with various parties regarding post commencement financing
and related terms.

16. Accordingly, the Company through lis board of directors, maintains that the company is
financially distressed but that there remains a reasonable prospect of rescuing the
company and accordingly that the Company needs to be placed In Business Rescue.

Clinton Martin Ephron

[ éertify that this statement was signed and sworn to before me at

SANOTON : : on this the 2vd_ dlay C’F AucusT 2016 by

the deponent after he declared that he knew and understood the conténts of this statement, that he
had ne objection to taking the prescribed oath and has taken the prescribed oath which he
considered binding on his consclence, having compliled with regulations contained in government
notice R1258 of 21 July 1972, as amended.

COMMISSIONER OF OATHS

Name: LA VASYNHANS
Address:

Capacity:

LIA KLEYNHANS

Ex Officio Commissioner
Practising Attorney, South Africa
East Building, 85 Central Street

Houghton, Johannesburg
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Optimum Coal Holdings Guarantee

1. PARTIES
1.1 Eskom Holdings Limited ("Eskom")
1.2 Optimum  Goal Holdings (Proprietary) Limited, regisiration number

2006/007799/07 (“Optimum Coal Holdings”)
2. INTRODUCTION
24 Optimum Coal ane (Proprietary) Limited ("Optimum") is the wholly owned

subsidiary of Optimum Coal Holdings, which {in turn} is the registered and
paneficial owner of the entire issued share capital of Optirmum.

2.2 Optimum has entered into an agreement (“Sale of Business Agreement")
with BHP Billiton Energy Coal South Africa {Proprietary) Limited ("BECSA"),
in ierms whereof Optimum has purchased from BECSA the business of the

Optimum Colliery as a going conceim.

2.3 The Sale of Business Agreement is subject to the condition precedent ihat
Eskom shall, by not fater than 8 April 2008, consent unconditionally and in
writing to the cession and delegation by BECSA to Optimurn of its rights
and obligations in terms of and/or in connestion with a Coal Supply
Agreement {("CSAY entered info on 4 January 1993 between Eskom and
BECSA (which was known, at the time of contracting, as Trans-Matal

Coliieries Limited).

2.4 Eskom is prepared to consent, by not later than 8 April 2008, to the cession
and delegation by BECSA to Optimum of its rights and obligations in terms
of and/or in connection with the CSA, provided that:

2.4.1 Optimum binds itself irrevocably and unconditionally in terms of an
Addendum to the CSA ("Addendum”) which shall be of full force and
offect with effect from the date on which the Sale of Business
Agreement shall be completed in accordance with its terms, in terms:
whereof the CSA shall be amended on a basis aceeptable to Eskom,
and

2.4.2 Optimum Coal Holdings shall guaraniee, jmevocably and
unconditionally, the performance by Optimum of all of its obligations
arising in tevms of the Addendum (including, without fimitation, the
obligations of Optimum in terms of the CSA as amended by the
Addendum and/or ofherwise by agreement between Eskom and
Optimum from time to time).

2.5 Eskom and Optimum have agreed on the terms and conditions of the
Addendum.
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2.6 Optimum Coal Holdings is prepared to the guarantee the performance by
Optimum of all of its obligations arising in terms of the Addendum
{inciuding, without limitation, the obligations of Optimum in terms of the
CSA as amended by the Addendum and/or otherwise by agreemeni
between Eskom and Optimum from time 1o time).

2.7 Eskom and Optimum Coal Holdings ("Parties") wish to record their
agresment in writing.

3. CONDITIONS PRECEDENT

3.1 This entire Agreement (save in respect of this clause 3, and clauses 7 to
13 (both inclusive), which shall be of immediate force and sffect) shall be
subject to the conditions precedent that:

341 Eskorn shall have consented in writing, by not later than & April 2008,
to the cession and delegation by BECSA to Optimum of its rights and
obligations in terms of andfor in connection with the CSA; and

342 by not later than 30 Sepiember 2008, or such later date as the Parties
 may agree in writing, the Sale of Business Agreement shall have
peen completed in accordance with its terms.

32 “The Pariies shall use thel¥ regpective reasonable commercial endeavours
to procure the fulfilment of the conditions precedent specified in clause 3.1
as soon as reasonably possibie after the date of signature hereof. In the
event that the conditions precedent shall not have been fulfilled by nof later
than the dates specified in clause 3.1, this entire agreement (save [N
respect of clauses 7 to 13 {both inclusive}, which shall be and remain of fuil
force and effect) shall be of no force and effect, and neither Parly shal
have any claim against the other of them for anything done hereunder
andfor arising hereout.

4. GUARANTEE

4.1 Optimum Coal Holdings hereby irrevocably and unconditionaliy guarantees
and underiakes that it shall:

441 use its best endeavours to procuré that Optimum shali duly and
punctually perform each and every of its obligations ariging in terms
of and/or in connection with the Addendum (including, without
limitation, each and every of its obligations arising in terms of the
CSA as amended by the Addendum and/or othefwise by agreement
between Eskom and Optimum from time to time}; and

41.2 pay such amounts as may from time to time be demanded by Eskom
from Optimum in lerms of andlor in connection with the Addendum
(inciuding, without Simitation, the CSA as amended by the Addendum
andfor otherwise by agreement hetween Eskom and Optimum from
time to time) but which Optimum shall fail, for whatever reason, to pay
to Eskemn as and when such payment shall be due.

e

I AM\Z
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4.2 This Guarantee is a continuing guarantee and the obligations of Optimum
Coal Holdings in terms hereof shall be and remain in operation and
existence for the duration of the CSA (as amended by the Addendum

and/or othenwlse by agreement between Eskom and Optimum from time to
time), and shall expire 180 days after the termination of the CSA {(as
amended by the Addendum andior otherwise by agreement between
Eskom and Optimum from time to time).

4.3 During the existence of this Guarantee, the obligations of Optimum Coal
Holdings shall be and remain in existence and of full force and effect
notwithstanding any fluctuation in or iemporary extinction of any of ihe

obligations of Optimum Coal Holdings in terms hereof and/or the fluctuation

i in or temporary extinction of the obligations of Optimum in terms of and/or

in connection with the CSA (as amended by the Addendum and/or

[ Eng otherwise by agreement between Eskom and Optimum from time to time).

! 4.4 This Guarantee shall be in addition to and not in substitution for any other

rights which Eskom may have under or by virtue of the CSA (as amended

| by the Addendum and/or otherwise by agreement between Eskom and

l, Optimum from time to time) andfor arising otherwise at law, and may be

‘ enforced without having recourse to any such rights and witiout-taking any
steps or proceedings against Optimum.

5. |ISSUE OF DEMAND

Eskom shall be entitled (but not obliged) to issue demand on Optimum Coal

Holdings in terms of this Guarantee in the event that:

5.1 Optimum shall commit a breach of any of the provisions of the CSA (as

amended by the Addendum andfor otherwise by agreement between
i Eskom and Optimum from time to time} and shall be and remain in such
breach notwithstanding the delivery by Eskom to Optimum of a written
g notice in terms of the CSA andior the Addendum calling on it to remedy
vy such breach and the effluxion of the period specified in such notice;

5.2 Optimufn shall be placed under judicial management, in fiquidation, or
, under winding 4p, whether voluntarily, compulsorily, finally or provisionally;
[ or

5.3 Optimum shall commit an act which would have been an act of insolvency

5 in terms of Section & of the Insolvency Act, 1936 (Act 24 of 1936) (as
E amended from time to time), in the event that Optimum were a natural
person. ‘

6. PERFORMANGE

6.1 Optimum Coal Holdings hereby irrevocably and unconditionally undertakes
to take all reasonable steps which shall be available to it in order to procure
the due and punctual performance py Optimum of all of its obligations

! (including, without limitation, all of the obligations of Optimum to deliver
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coal to Eskom) arising in terms of and/or in connection with the GSA (as
amended by the Addendum andfor otherwise by agreement between
Eskom and Optimum from time to time), immediately on the issue of
demand by Eskom on Optimum Cosl Holdings in terms of clause 5.

6.2 Optimum Coal Holdings hereby irrevocably and unconditionaliy undertakes
to make payment under this Guarantee to Eskom by not Jater than 10 (ten)
Business Days after the deilvery by Eskom of a demand in terms of

clause 5 in respect of such payment, Optimum Coal Holdings shall make
payment to Eskom of the full amount due to Eskom in terms hereof (and as
demanded by Eskom from time to time) in cash without a sat-off and/or
deduction, by the transfer of the full amount due in immediately available
funds to such bank account as Eskom may reasonably specify in writing
from ftime o time.

7. MUTUAL SUPPORT

1

7.1 The Parties undertake at all times fo do all such things, perform all such
actions and take all such steps and to procure the doing of all such things
\ the performance of all such actions, and the taking of all such steps, as

may be open fo them and necessary or desirable for or incidental io the
i putting into effect or maintenance of the terms, condifions, impart and intent
of this Guarantes

i ' 7.2 The Partiss undertake fo act towards each other in all respects relating o
i this Guarantee in good faith.

| 5. DISPUTE RESOLUTION

8.1 Any dispute between the Parties in regard to.

811 the interpretation of;

8.1.2 the effect of;
! 8.1.3 the Parties’ respective rights and obligations under;
5 814 a bréach of, andfor
i 8.1.5 any matter arising out of;

this Guarantee shall be referred to a special committee  {"Special
' Committee”) consisting of the managing director of Optimum Coal Holdings
' and the Chief Officer Generation, Eskom of his duly authorised

representative, which shall meet as soon as possible after referral of the
! dispute to it, and shall use its bona fide best efforts to resolve the dispute.

; 8.2 In the event that the Special Committee shall have failed, for whatever
i reason, to resolve the dispute by not later than 30 Business Days after the

»
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dispute shall first have arisen, the dispute shall be submitted to and
declded by arbiiration.

8.3 The said arbitration shall be held subject to the provisions of this clause:
8.3.1 at Johannesburg;

8,3.2 informally;

8.3.3 otherwise in accordance with the provisions of the Arbitration Act No.

42 of 1965, as amended;

it being the inténﬁon fhat if possible it shall be held and concluded within 90
Bysiness Days after it has been demanded.

8.4 The arbitrator shall be if the question in issue is:

8.4.1 primarily an accounting matter an independent chartered ascountant

with no less than 10 years standing agreed upon between the Parties;
8.4.2 primarily & legal matter, & practising Seriior Counsel with no less than
10 years standing agreed upon between the Parties;

84.3 any other matter an independent person agreed upon between ihe
Parties.
8.5 If the Parties cannot agree upon a particular arbilrator in tetms of 8.4 above

within 7 Business Days after the arbifration has been demanded, the
nomination in terms 8.4.1, 8.4.2, and 8.4.3 as the case may be, shall be
. made by the President of the Law Society of the Northern Provinces within
c 7 days after the Parties have 0O failed to agree. ‘

B.6 The Parties irrevocably agree that the decislon In these arbitration
proceedings:

8.8.1 shall be binding on them,
86.2 shall be carried into effect,
BE.3 may be made an ordet of any Court of competent jurisdiction.



PMM-U11.1-061

9. BREACH

Should Optimum Coal Holdings comimit a breach of any of the provisions hereof,
then Eskom shall, if it wishes to enforce its Hghts hereunder, be obliged to give
the Optimum Coal Holdings 14 days written notice to remedy the breach. If the
Optimum Coal Holdings fails to compily with such notice, Eskom shall be entitied
to claim immediate payment and/or performance by Optimum Coal Holdings of all
of the obligations of Optimum Goal Holdings, whether or not the due date for
payment and/or performance shall have arrived, in either event without prejudice
to Eskom's rights to claim damages. The foregoing is without prejudice to such
other rights as Eskom may have under the CSA as amended by the Addendum
or, at [aw.

10. DOMICILIUM

10.1 The Patties hereto choose domicilia citandi et executandi for all purposes
of and in connection with this agreement as foliows:

Optimurn Coal Holdings: First Floor, Marlborough Gate
Hyde Park Lane
Hyde Park
Sandfon

Eskom: Megawatt Park
Maxwell Drive
Sunninghill
Sandton

10.2 Either Party hereto shall be entitled to change its domicilium from time to
time, provided that any new domicilium selected by it shall be an address
Ui other than a box number in the Republiic of South Africa, and any such
change shall enly be effective upen receipt of-notice in writing by the other
Party of such change. ' ‘ '

; 10,3 All notices, demands, communicailons of payments intended for either
‘ Party shall be made or given at such Party’s domicilium for the time being.

E 10.4 A notice sent by one Party fo the other Party shall be deemed to be
received:
‘1 10.4.1 on the same day, if delivered by hand;
70.4.2 " on the same day of transmission if sent by telefax and if sent by

felefax with receipt received confirming completion of transmission;

10.4.3 on the fifteenth day after posting, if sent by prepaid registered mail.

~7g
& \
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Notwithstanding anything fo the contrary herein contained a written notice
or communication actually received by a Party shall be an adequate wrltten
notice or communication to it notwithstanding that it was not sent to or
delivered at its chosen domicilium citandi et executandi,

COSsTS

Each of the Parties shall pay its own costs of and incidental to the negotiation,
preparation and/or execution of this Agreement.

COUNTERPARTS

This Agreement may be executed in any number of counterparts and by the
different Parties hereto on separate counterparts, each of which when so
execuied and delivered shall be an original, but all such counterparts together
shall constitute ons and the same instrument.

GENERAL,

This document constitutes the sole record of the Agresment between the
Parties in regard to the subject matter thereof.

Neither Party shall be bound by any express nor implied term,
representation, warranty, promise or the like, not recorded herein.

No addition to, variation or consensual cancellation of this Agreesment shali
be of any force or effect unless In writing and signed by or on behalf of all
the Parties,

No indulgence which Eskom may grant to Opiimum Coal Holdings shall
constitute a waiver of any of the rights of Eskom, who shall not thereby be
precluded from exercising any rights against Optimum Coal Holdings which
might have arisen in the past or which might arise in the future.

The Parties undertake at all times to do all such things, to perform all such
acts and to take all such steps and to piocure the doing of all such things,
the performance of all such actions and the taking of all such steps as may
be open to them and necessary for or incidental to the putting into effect or
maintenance of the terms, conditions and import of this Guarantee,
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i THUS DONE and SIGNED at gc{m&r(:/&/éf// on this the

J €47 day of APRIL 2008.

For and on behalf of

l OPTIMUM COAL HOLDINGS
(PROPRIETARY) LIMITED

Per: Tl Borman

who warrants his authority hereto

THUS DONE and SIGNED at MIDR AND on this the
27

B

____day of APRIL 2008

| For and on behalf of

ESKOM HOLDINGS LIMITED

f,/ Per: BA Dames S
( 7
; /<
i
i ww&hiwﬁ&ity hereto
]
///
T
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) ATTORNEYS
DELIVERED BY HAND, FACSEMILE AND EMAIZL

Johannesburg Office
Eskom Holdings $0C Limlted éiﬁdsg:,sﬁgzts‘wm Affica

Private Bag 10015

Megawatt Park Sandion 2146
Maxwell Drive Docex 111 Sandton
Sunninghill Tel 427 11 525 8000
Fax +2r‘£511 K35 8600
Abtention: Chief Officar: Genetation vmr'.:.we hans.com
Facsimile: D11 800 5555 R o= @werksinuns, cotm
Erail: Matshela Knko - matshela. koko@eskom.co.ze YREGEVED ACOPY
Vusi Mbowen! « mbowenv@eskom.co.za %’zs: T A e
' ) 5 il
CC:  Ayanda Nteta ~ NishanAK@eskom.co.za BUERG: - KyHod &

. Mo W oL f?.:b’ls’ L.
3 Ce: Cllffe Dekker Bofmayer

Attentlon: Rishaban t;’loocﬂey
Email: rishaban.moodley@dlacdh.com

YOUR REFERENCE:

OUR REFERENCE: Mr E Levensteln/Ms L Becker/Is/OPTI13168, 15/#3407652v2
DIRECT PHONE: +27 11 535 B237/8196

DIRECT FAX: +27 11 535 8737/8796

EMAIL ADDRESS; elevensteln@werksmans.com/ibecker@werksmans.com

20 August 2015

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ESKOM
HOLDINGS SOC LIMITED RE: COAL SUPPLY AGREEMENT - SUSPENSION OF AGREEMENT
AND OFFER, TO SUPPLY

. 1 A< you are aware, we act on behalif of Piers Marsden ("Marsden®) and Peter Van den Steen
("van den Steen"), the Joint business rescue practitioners of Optimum Coal Mine Proprietary
Limited ("OCM") (collectively referred to as "our clients"). :

.

5 We refer to the Coal Supply Agréement between Eskom Holdings SOC Limited (*Eskern") and
ocM ("CSA"), as amended from time to time,

3 You are awara that the directors of OCM commaenced business rescue proceedings on 4 August
2015 and appolnted Marsden and Van den Steen as business rescue practitioners,

4 - You would further be aware from the notices In respect of the business rescue proceedings, the
hardship clalm [nitlated by OCM in 2013 and your extensive engagement with OCM pursuant to
tha settiement process conduicted in terms of the co-operation agreement between Eskom and
OCM dated 23 May 2014 ("Co-Operation Agreement') {which settiement process Eskom
terminated on 10 June 2015), that the principal reasen for the commencement of OCM's
business rescue proceedings |5 the finandal distress that the temms of the CSA have placed,

W mans e, Reg, No, 1.13.90 BUY219/2% Regiotarad Office 155 5th Street Sendton 2198 South Atrlea
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ant continue to place, on OCM. The financial position of OCM was clearly communicated to
Eskom oh numerous occasions prior to the commencement of OCM's business rescue
proceedings in both written carrespondence and in formal meetings held between
representatives of DM and Eskom. This financial position has been exacerbated by Eskom's
racent claim for historlcal and future penelties which, If upheld, wifl effectively result In OCM
supplying coal to Eskom at R1 per ton.

5 Asthe business rescue practitioners for OCM, 1t ls incumbent on Mareden and Van den Steen to
minimise the immediste cash straln on OCM's finances |n order to provide sufficient scope for
them to develop a business rescue plan for OCM, In these clrcumstances, Matsden and Van
den Steen cah he longer allow OCM to continue performing the CSA on its current terms, This
is even more the case given Eskom's fatlure to timeously make payment for coal delivered to
Eskom In July, notwithstanding that Eskom conflemed l& writing on 14 August 2018 that Eskom
would make such payment, The non-payment of amounts due constitutes o breach of the CSA,
and sur cllents reserve ali of thelr rights in this regard,

6 Accordingly, the purpose of this letter Is to advise you that In terms of section 136(2)(a) of the

. Companies Act 71 of 2008, as amended, Marsden and Van den Steen are entirely suspending

all of the obligations of OCM in terms of the CSA with immediate effect, Including but not

limited to its obligation to supply coal to Eskom in terms of the CSA, for the durstion of the

business rescue proceedings. For the avoldance of donbt, this suspension does not affect
Eskom’s obligations to make payment for coal dellvered prior to the suspension,

7 Notwithstanding the aforesald, Marsden-and Van den Steen are amenable to supplying coal to
Eskom during the business rescue proceedings on terms which are sustainable for OCHM.
Accordingly, GCM hereby offers to supply coal to Eskorn on the terms set out in the agresment
anclosed with this letter ("Interim Agreement’, which Interim Agreement is based on the
principles negotlated between OCM and Eskom's negotlating tearn pursuant to the Co-
Operation Agreament, The pfice Included in the Intertin Agreement represents the average
cash cost of production for OCM. The costs in the Interim Agreement are not materiaily
different from the costs provided to Eskoin as part of the Co-Operation Agreement process and
have only been adjusted to take account of the different time peried during which the coal is to
be supplled. We record that pursuant to the Co-Operatlon Agreement, Nedbank and Basls
Paints Capital were appolnted by EsKom fo review OCM's costs In detall and they confirmed
that OCM's costs were an accurate reflection of OCM's costs of mining.

[ 8  As you wlif appreciate, If Eskom Is not willing to purchase such coal, Marsden and Van den

‘ Steen -will need to take various steps in order to further Hmit the expenises of the mine,
Accordingly, the offer In the Interlm Agresment |s open for acceptance until 17h00 on Manday,
24 August 2015, If Eskom would like to accept such offer, please complete the missing
domictiium detalls in the Intedm Agreement, sign In the epace provided and return 2
countersigned copy 1o Us, :

9 As Indicated at the meeting held with Eskom on 17 August 2015, Marsden and Van den Steen
remaln willing to negotlate with Eskom and other stakeholders In OCM fri order to develop a
solution for OCM which will enable it to emerge from business rescue as a sustainable fong~
rerm suppiter to Eskomi. C - . : : :

10 Our clients' rights are strictly and fully reserved,

Yours.fa fi}!ly

arksmang Attormeys

&
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INTERIM AGREEMENT ("Agrasement™)
betweaean
ESKOM HOLDINGS SCC LIMITED (“Eskom™)
and ‘
OPTIMUﬁ COAL MINE (PROPRIETARY) LIMITED ("OCHM™)

(each, a “Party” and, collectively, tha “Parties")

1 Introduction | H
1.1 It Is recorded that:
1.1.1 the directors of OCM resolved on 31 July 2013 to commence business rescue

proceedings in terms of section 129(1) of the Companies Act, 2008 ("Business
Rescua Proceedings') as a resuit of OCM belng finandially distressed;

S

TN L, 2,

1.1.2 Piers Marsden ("Marsden”) and Peter Van den Steen ("Van den Steen') have been
appolnted as business rescue practitioners in respect of OCM (collectively, the
"BRPs"); and ‘ »

1.1.3 the BRPs have in accordance with section 136(2){a) of the Cr.;mpanles Act suspended
for the duration of the Buslness Rescue Procesdings the Coal Supply Agreement
betwesn OCM and Eskom concluded in 1993, as amended from to time.

i.2 OCM wishes to supply to Eskom, and Eskom wishes to purchase from OCM, coal for the
duration of the Businhess Rescue Proceedings, on the terms and conditions set out below,

1.3 The Parties therefore agree as follows,
2  Suspensiva Condition

2.1 This Agreement is subject to the fulfliment of the suspensive condition (*Suspensive
Conditlon™) that on or before 17h00 on 25 August 2015 OCM receives payiment from
Eskom of the amount of R51 107 913.6 (less the Al penalty amount) which Eskom
undertook to pay to OCM In [ts letter dated 14 August 2015.

2,2 If the Suspensive Condition is not fulfilled or waived by 17h00 on 25 August 2015, this
Agreement shall be of no force and affect.

3 . Duration

This Agreement will commence on the day after the date on whith the Suspensive Conditlon in
2 Is fulfiled and will, unless otherwise terminated n accordance with its terms, endure until (1)
the date on which the Bus!ness Rescue Proceedings have ended as contemplated in sectlon
132 (2) of the Companies Act or (fi) a long-term agreernent is concluded between OCM and
Eskom which supersedes this Agreement; provided that OCM shall at any time during the
Business Rescue Proceedings be entitled to terminate this Agreement on 30 days' written
notice to Eskom.
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4  Quantity

OCM shali supply to Eskom, and Eskem will purchase from OCM, 400 00O tons of coal per
month (/- 10% &t OCM's option); provided that this will be pro-rated per day for part months
during the-term of this Agreement,

5  Price

Eskom shall pay to OCM R22.32 per GJ (moisture free) for coal delivered under this
Agreement, it belng agreed that the CV shali be determined on a monthly weighted average
basis, ‘

6 Payment

6.1

6.2

6.3

803'1

6.3.2

6.3.3

6.3.4

6l3l5

6.4

&.5

Eskom shal) on sach Wednesday during the term of this Agresment (if that date is not a
business day, the next business day) pay to OCM for toal delivered in terms of this
Agreement during the 7 day perod ending on {and Including) the Sunday Immediately
preceding the Wednesday; provided that (i) for the purposes of calculating the weeldy
payment, the CV of the coal will be deemed to be 23 Mifkg (moisture free) and the
molsture 9% and no penalties shall be deducted; (If) an adiustment will be mads to the
first weekly payment of each month as per clause 6.4,

OCM shall not later than 2 days prior to the data of each payment deliver a valid tax

involce to Eskom In respect of the payment,

OCM shall deliver to Eskom, oh or before the third business day of each month, a
statement reflecting, in. respect of all dellverles during the prior month under this
Agreement:

the monthly weighted average CV of the coal dellvered on a moisture free bass;
the price pavable for the coal delivered based on the monthly weighted average CV;
the penafifes payable In respect of the coal deflvered In terms of clause 8;

the net amount dus to OCM for the coal deliverad, being the arnount in 6.3,2 jess
the amount In 6.3.3 ("Net Amount”); and

a recondliation between the Net Amount and the waekly payments made In terms of
clause 6.1,

If the Net Amount exceeds the amount paid in respect of the coal delivered pursuant to
clause 6.1, then Eskom shali pay the shorifall together with the next weekly payment. If
the Net Amount is jess than the amount paid In respect of coal dellvered pursuant to
dauge 6.1, Eskom shall deduct such amount from the next weekly paymant.

Any amount falling due for payment by Eskom to OCcM in termns of or pursuant to this
Agreement which i not paid on Its due date shall, without prejudice to OCM's other
remadies In terms of this Agreement, bear interest calculated from the due date for
payment thereof untl date of payment, st the prime rate:
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7 Delivery, Risk and Ownarship of coal

Ownership of, and risk In, the coal de:I!vered In terms of thie Agree.mené ghaYl pass to Eskom
upon dellvery onto the conveyer.

8 Quality Specifications

8.1  The following table sats ocut the specifications of the coal to be delivered and the
consequences (if any) for failure to meet such specifications:

Monthly
el
Averape
Monthly
Weightad o adfustment bt Eskom can
Ayernge raject
There will be nd adjustment
As Monthiy but Bskom will have the right
Molsture % o >12% Recaiverdt waighted to request Optimum to stop
Average supplies as par cisuse 8,6
: _below
Abrasive
Ingex mgF Monthly
(m o4 | 200 Hone Hq:ga weighted Penalty ag per clsuse 8.4
Housa kg Bverage
| _Suiphur | % 11.5% Mone | Wohe livae _None
Volatlles | % 22‘3! 4 None None None None
AFT !
d mﬁ oC 1’3200 tlone N/A None None
on.)
Sizing .
<6mm | % | S5% Monthly
Penalty for -0.81mm only as
<28mm | % | 2 1 pone NA | T par clause 0 beiow
<0.81m | % = Note
m -4
. % £20%

8.2 The monthly welghted averages shall be calcuisted based on the coal delivered in terms
of this Agreement during each calendar month of this Agreement (or part thereof).

8.3 The Parties agree that in respect of Quality Parameters where there is no Quailty
Rejection Limit, the Expected Quality Parameter sets out the quality which OCM expects
to deliver. However, If OCM dees nat meet the Expected Quality parameters, there will be
no right of rejection, penalty or adjustment and OCM shall not ba Hable for any claim
and/or damage,

8.4 In the event that montHy weighted average Abrasive Index fevel of coal delivered by

OCM In & month s > 700 mgFe/dkg, OCM will be iiable to pay a penalty to Eskom in
respect of eech ton of coal defivered during that month, calculated on the following basis:

7
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> 700-800 R 4,82 par ton
> BoD-~ 850 R 6,15 per ton
> 850900 H7.38 per ton

= 500 R11.07 per ton

8.5 In the event that the monthly weighted average stze distribution of coal delivered by OCM
In a menth contalns more than 20% of coal with a size of 0.8imm, OCM shall be llable to
pay Eskom a penalty as follows: '
A=Bx{C-20%)*D
where:

A = the sizing penalty to be calculated;

B = the total number of tons of coal dellvered by OCM duting the relavant month;

C = the welghted average percentage of coal deilvered during the month with a sizing of
less than 0.81mm; !

D = 50% of the price per ton pald by Eskom for the coal dellvered during the month.

8.6 OCM shall notify Eskem ln advance If the coal to be delivered will be above the quality
rejection limit for molsture, Eskom shall then be entitled to elect whether to accept
dellvery of such coal which does not meet the guality rejection [imit in respect molsture.
If Bskom elects to recelve such coaf, then, notwithstanding the moisture parameters of
such coal belng in rejection, the price of such coal shall be determined in accordance with
clause S and stich quantity of coal shall constltute coal supplied to Eskom and reduce the
contractual tonhage,

9 DOMICILIUM

9.1 The Parties choose domidlium citandl et executandi ("Domlcllium®) for all purposes
relating to this Agreement, including the glving of any notlce and the serving of any
process, at the physical addresses and e-mall addresses set out below -

g.1.1 Eskom

physical - Megawatt Park
Maxwell Drive
Sunginghifl
2157
e-mai: -
attention:-
9.1.2 OCM

physical - ist Floor
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20082045
7
23 Melrosa Boulevard
Melrose Arch
2196
e-mail: pmarsden@matusonassociates.co.za
attention! Piers Marsden
8.2 Any Party wilt be entitied, from time to time, by giving written notice to the other, to vary

its physical Domicliium to any other physical address (not being & post office box or poste
restante) and to vary its e-mall Domiciljutm to any other e-mall address.

9.3 Any notice given by any Party to any other ("Addressee"), which Is dellvered by hand 3;‘
betwaan the hours of 09:00 and 17:00 on any business day to the Addressee's physical .
Domlcllium for the Hme being, will be deemed {uniess the contrary is proved by the
Addressee) to have been received by the Addressee st the time of dallvery.

9.4 Any notice given by any Party to any other, which Is successfully transmitted by e-mall to
the Addressee's e-mall Domicilium for the fme belng, will be deemed (unless the contrary
ls proved by the Addressee) to have been recslved by the Addressee on the busingss day
immadiately succeeding the date of successful transmission thereof, ;

PO —

9.5 This clause 9 will not operate so as to invalldate the giving or receipt of any written
notice, which Is actually received by the Addressee other than by a method referred to in
this clause 9.

' 9.8 Any notice In terms of, or In connection with, this Agreement will be valld and effective
only If it Is In writing and IF it is received or deemed to have been received by the
Addressee,

10 FORCE MAJEURE

i0.1 A Torce majeure event shall occur In relation to a Party, when that Party Is delayed or
prevented directly or indirectly from performing all or any of that Party's obligations in
terms of this Agreement for any cause beyond its ressonable control, Induding but not
linited to fire, explosion, flood, viot, strike, lockout, industrial action, war, accldent, act of
nature, government action (whether legal or fllegal), which could not have been
prevented by a reasonable and prudent operator, all or any of which shall constitute a
*Rorce Majeure Event” for the purposes hereof,

10.2 The Party affected by a Force Majeure Event ("Affected Pariy") shall be relieved of
performance of Its obligations |n terms of this Agreement during the period that such
event and Its consequences continue (but only to the extent it Is so delaved or prevented
from performing partially or at alt by the Force Majeure Event), and, provided that notice
has been given In terms of clause 10.3, shall nat be liable for any delay or failure In" the
performance of any of its obllgations in terms of this Agreement or Josses or damages
whether general, spedia! or consequential which the other Party ("Unaffected Party”)
may suffer due to or resulting from any such delay or fallure.

10.3 The Affected Party shall give written notlce to the Unaffected Party at the earllest possible
opportunity In writing of the occurrence of the event constituting the Force Majeure
Event, together with detalls thereof and a good faith estimate of the perlod of time for

which it shall endure.
/ 5
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10.4 Should & Force Majeure Event as set out in clause 10.1 hereof affect the production
capacity of the mine and/or OCM's ability to deliver coal far supply to Eskom in terms
hereof or should such Force Majeure Event affect Eskom's ability to take off coal Ih terms
of this Agreement, each of the Parties' respective obligations to dellver and to take off
coal In terms hereof shall be reduced in proportion to the reduction in the capaclty to -
deliver or capacity to take off as the case may be, »

10.5 At alf times whiist the consedquences of a Force Majeure Event continves, the Parties shall
meet at regular Intervals to discuss and Investigate, and If possible, to Implement other
practical ways and means to overcome the consequences of such a Force Majeure Event,
with the objective of achleving the import and intent of this Agreement without
unreasonahle delay. In this regard the Partles shall explore the possibliity of concluding
alternative arrangements for the supply or purchase of cos! as the case may be. These
alternative arrangements may include quantity, quallty and prce adjustment
amendments and suppiy from any source for such petiods of time as may be reasonable
under the clrcumstances with due regard to the nature and anticpated duraton of the
Fotrce Majeurs Event.

i10.6 ‘I'ie Affected Party shali use all reasonable endeavours to mitigate the effects of the Force
Majeure Event on its ability to perform under this Agreement and to terminate the
droumstances giving Hse to @ Force Majeure Event as soon as reasonably possible
(provided that nothing In this clause 10 shall require the Affected Party to setife any
strike, lock-out or other industrial or labour dispute, whether it is a party thereto or not)
and upon termination of the event giving rise thereto, shall forthwith give written notice
thereof to the Unaffected Party.

11 BREACH

Should a Party breach any provision of this Agreement and fall to remedy such hreach within
five days after recelving written notice requiring such remedy, then the other Party
aggrieved thereby shall be entitled, without prejudice to Its other rights [n law Including any
Hght to clalm damages, to clalm immediate spedfic performance of all of the defaulting
party's obllgations, and, If the breach'is material, to cancel this Agreement, It being agreed
that any fallure by Eskom to tirneously make any payment due In terins of thls Agresment
shall constitute a matetial breach.

12 GCVERNING LAW AND JURXISDICTION .

iza This Agreement will, In all respects (including Its existence, validity, Interpretation,
implementation, canceliation, termination and enforcement), be governed by the laws of
South Africa,

12,2 The Parties irrevocably submlt themselves and consent to the exclusive jurisdiction of the
High Court of South Africa (Gauteng Division, Pretoria) (or any successor to that court) In
reapect of this Agreement.

13 GENERAL

13.1 This Agreement constitutes the sole record of the agresment among the Parties in
* velation to the subject matter hereof. No Party will be bound by any. express, tadit or

mplled term, representation, warranty, promise or the like not recorded herein. This
Agreement accordingly supersedes and replaces afl prier mitments, representations

&
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or undertakings, whether oral or written, among the Parties in respect of the subject
matter hereof.,

13,2 Notwithistanding any other provision in this Agreement,' neither Party shall be Hable in
contract or in dellct or otherwise for any indirect, consaquential, punitive and/or special
damages arising out of or tn connection with this Agreament.

13.3 No addition to, variation, novation or agreed cancellation of, any provisfon of this
Agreement will be binding on the Parties, uniess reduced to writing ‘and sigred by or on
behalf of all the Parties. -

i34 No indulgence or extension of time, which any Party ("@rantor™) may grant to the other,
nor any election or failure by the Grantor to enforce, whether completely or partially, or
delay the enforcement of, any of Its existing or future rights, wiil constitute a walver of,
or, whether by estoppel or otherwise, limit any of, the existing or future rights of the
Grantor In terms hereof, save I the event and to the extent that the Grantor has signed
a written document expressty waiving or limiting that right.

13.5 l Néither Party shall have the right or the power to assign this Agreement, cede any of its
rights or delegate any of its obligations under this Agreement without the prior written
consent of the other Party. E

13,8 The signature by any Party of a counterpart of this Agreement wili be as effetive as if
that Party had signed the same document as the other Party,

Thus done and signed at ' on the day of

2015 in the presence of the undersigned witnesses,
For: Eskom Holdings SOC Limited

Who warrants that he is authorised thereto

Withessed by:
1.

2.

Thus done and signed at onthe = dayof |

‘ 2015 in the presenca of the undersigned withesses,
For: Optimum Coal Mine (Praprietary) Limited

Who warrants that he |s authorised thereto

Withessad by:
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AN
CPTIMUM

COAL
MINE

Ciiffe Dekker Hofmayer

Attention; Rishaban Moodley

E-mall: godievaredhled e

72 Septembar 2013

Dasr SIrs

WITHOUT PREIUDICE: ESKOM HOLDINGS SOC CIMTED / OPTIMUM COAL MINE PROPRIEYARY LIMITED -
|NBULGENCE ON QUALITIES :

We rafer 1o your letier dated 19 September 2015 ond the subsequent discussion batween Mr Clisston Ephron
of Optimum Coal Mine (Pry} Ld (*OCM*) and Mr Matshela Koko of Eskom tHoldings SOC limited {*Eskom’) on
21 September 2015 In respect of 1993 Coal Supply Agreement, as emanded (CSAY),

Al the outset, we wish ta place on record that Mr Clinton Ephiron i engaging with Eskom In hls capatity &s GEO
and director of OCM nd not on behalf of Glencare South Africa Ply Ltd, or any othey entity, which has no
conneciian or refationship with OCM or Eskom,

We confirm that your fetter raflects the tarmg of the agreement reached batwean OCM and Eskom in telstion
to cantinuad supply duting the 60 day pertod commancing on 4 Saptember 2015 save for the following:

« &% confinmed In the discussion between Mr Ephron snd Mr Koko, there shsh be no sking quallty
specification or pensity spplicable during such 60 dey perlod; and o

+ the sgteement to recommance supply was conditions! on Eskom and GCM engaging during wich 60
day period in good fakh negotistions 10 resolve the impesse that hes arisen 1n respoct of the C54,

We hiote that we do not scoept that the power station has eny difficulties with coal which does not comply
with the queity spacificstion contemplated by cluse 3.4.3 of the First Addendum and we reserve ol aur rights

arising from the notioe served by OCM on Eskom In terms of clause 3.4.9 of the Firgt Addendum on 23 Apxl

All of our cther rights remln reserved,

Opitmuin Coal Mine (Pty) Lid

{Reglsication No: 2007/05308/07)
A Glencore '

Business Address; N11 Hendsing Roud, Pollendhope Offtarnp, Pallenshope
Mailing Address: Private Bag X1201, Pullenshops, 1096, South Africa
Tels 427 18 2065111
Regishared Address; 2% Floot, WWHWMMMMMWM
219, South Afdca
Matling Address: Suhta No, 19, Private Bag X1, Melroee Arch, Jobannesburg, 2076

Tel: 427 11 7720600 Pax: +27 11 7720697
%a/ -

Directors; R Cohesy, CM Ephion, FMahwnydle, T Neube
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Pleasa confirm by retum correspondance your sgreerment to the aforegolng, ﬁr
i
‘%ﬁ
4
Yours faithfully :
3
i
;o e ¢ T
Y T
o T et
%
Piers Marsden Peter Van den Stesp

Jolnt Businzss Rescue Practifoners for Dptimurn Coal Mine (Pty) Lid (in Business Rescue)

TR R T

t Clinton Eghran

Chief Executive Officer '

Dptimurn Coat Mine {Pry} Ld (i Business Restuel
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Also ot Capd Toon $|
Warksmane Altorheys Cuir Retermnos R Moodiey
Alterion: Mr € Levenstsin R i 1949678 ;
By Emall; elevanstein@werkmans.com Your Ralarsnce Plats Marsden 2
- (©11) 662 1656 :
Direct Tl (011) 562 1488 i
owiemt  rishaben moodiey@eiacdh.com g
e 31 August 2015 :
T i
] i
. Daar Sir ;
EBKOM HOLDINGS SOC LIWTED/ OPTIMURM COAL PROPRIETARY LIKITED {IN BUSINESS 2
RESCUE) & OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED {IN BUSINESS RESCUE) i.
W refer o the wrier's telsphona dlscussions with your ir, David Hertz on 28 and 31 August
%g}g. our letler o you dated 24 Auguet 2015(’ﬁwbﬁﬂmwkﬂadated23mst 7
2 As discussad with your My Herte and recorded in the letter, in ordar for any mearingiul !
oomidaaﬁonmddlsmdonotmmebmwmeopuomamforOpﬁmumtobea :
susiainable business golng farward, it s imperative that Eskom Is provided with a full disclosure
of Optimumn’s entire busihass operations (toth export and domestic) for the period 2012 to data, E
5 The ful dischosure is required, specifally having regard to the fundamental basis of the now ;
suspanded coal supply agresment! with Optimun,  The full dlsclosure must include 2k the
=y oy  Tie financial modshing of the now suspended CSA provided Eakom with the betefil of low oiioes
o Mwmpmmﬁmdmsohedu!&?bﬂ\emmmsthm”mdtmmnmmw
cmwmrmsformcmmmmmmmmwhmm schedute is annexed as Schedide
7 are the facfs thal -
o the Optimunt operation s a mufti-procuct operation;
o the operations of Hendrina and Oplimum are inter-dependent; and
omwmah:mwmwmmwmmmmcmmmm

ifrastruciure i order to enabie & o export coal”
MMMWMMBM CHAT OPERATING CIRHCBR NF Vit CHIEP FIIANCIAL DFFICIR. §5 Bupsr

WMWMAMNWHMWM& R Beprpar E Butier P R Sovael C Bolea TE Byiricked 1H =
MMNM&WG#W:‘NMLWWM MWWLMFMQM Son s aj‘é‘m

M WH dnoobe Wi Jansa W“W JGA Jonks TTM Ksdl J 1000 ¥ Kiatimah 19 Jally KM Giange PR M3 Lowh
S R e e e R R
e ammﬁnnmwm I Whls-Hmadnnon WP

oy ot o ety TP b M S S R A S D
FT tvbamG miwhmmmwmmm%wmﬂvmnm

" EXECUTIVE CORSULTANTS: HE Oowise P Convede KB dakion i Jucksan

GOHALLTANTS! A Abworomisis Joth Everhuty CH Ewing B) Knpdon FF Kol
mmmrmwammmmaMmememmmmv« Todk | Egaibiin. T Eraam
1y Emamut P Jaoi” T Jorden Kd Koy JA [ Tl e RS Lol NG Mwibise W N ks T Moodey CI bivker DY AP K8 Féols B Poliesiid
mmiwmuwtwmmwmmmnmuwammwwum Fay

wﬁmmmmmmuw JA Comsolbe T O 1 vcih Eain tF Vattlcher 8%k

sgen “Onnadinn = Dukch “ZrabatneanCaps Tow thengng Pamner
S0 Dt Holmeyr 0. Reg Ry S000KNA$232 7 mm"i?m
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ESKOM HOLBINGS SOC LINMTEDN OPTIMURM COAL PROPRIETARY LIMITED (!N BUSINESS

RESCUE) & QPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS

| RESCUE)optimum bro
26 AUGUST 2015 ‘ 2

undertying financial Information, of both Optimum Coal Mine and Opfimum Coal Holdings (fo
whom signficent profits have historically been channelied flowing from ihe export business
conducted by Optimum Coat ine).

4 Eskom accardingly requires & fulf disciosure in respect of both the export product end the
Eskam product for the financiz perlods 2011 to 2016, which should Include, but not be limiled
ta, the foliowing «

41 The financial siaiementsimanagemant aceount of OCM and OCH;

T S R P bt ARV Y TGT AT S R T b e m e TR T

42 The financlal statementsimanagement accounts of Opiimum Coal Teminal (Piy) Ltd;

43 The financial statemenis/management accounts of Optimum Goal Sarvices, ﬂ
44 The Operational management secounts of OGM and OCH; %
5y 45  OCM and OCH annual financlal staiements; ,
| 48 Profitability Anslysis/Breakeven Analysls in respect of OCN and OCH; ?
47  OCMand OCH balance sheets; i
4.8 Full assessirient rapart prepared by the BRPs since commencement of the business reseus ‘
Process; ;
4.0 Post Commencement Flnance agreement/(s) or drafis thereof, concluded or fo ba

soncluded with the banking consortium (prasumably Optrlx Security Company (Ply) Lid);
410  Dividends declared and pakd by OCMIOCH since scquisition by Glencore;
411 Mining Work Programme/Mining Plan;
412 A copy of the Confract Mining Agreement; and
4,13 Life of Mine Pian as Updated annuéﬁ!v from 2011 o date for OCM,

- ‘-',_?? o £y 4.4 The status of the current mining operation at Koornfortein;

g  The aforosald is not an exhaustive list of documents and Is subject to the comments of Eskom's
appointed financiat advisors,

8 Upon recelpt of the aforemertioned informatlon, we can arrange 4 meating beiween our
respective cllants.

7 Our client's rights remalh reserved.

Yours falthfully

RISHABAN WMOODLEY
CLIFFE DEKKER HOFMEVR INC

\AVS
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DELIVERED BY HAND
:{ghannasbuﬁg Difice
Cliffe Deldar Hofmaye S sth Strest
k yer §a_nd:on 2196 South ARica
_ . rivate Bag 4
1 Protea Place Sandtin 2%.460 018
Fradman & Protea Place Docex 111 Sandton
Sandtor Tei 427 11 535 8000
- Fax -+27 11 535 860D

Attention: Rishaban Moodley j . werismans.com

enquiries@werksmans.com

YOUR REFERENCE: R Moodley

OUR REFERENCE:  Mr D Hertz/Mr E Levenstein/Ms L Becker/Ib/OPTT13168.16/#3426670v]
DIRECT PHONE: +27 11 535 8237/8196

DIRECT FAX: +27 11 535 8737/8796

EMAIL ADDRESS:  dhertz@werksmans.com/elevensteln@werksmans.com

1 September 2015 WITHOUT PREJUDICE

AT

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) & OPTIMUM COAL
HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ESKOM HOLDINGS SoC
LIMITED

1 We refer to your letter dated 31 August 2015 ("your letter™),

3 We enclose with this letter a CD containing the bulk of the Informatlon requested fn paragraph
2 of your letter. .

3 Tha informatlon s provided to you and your client, on & without prejudice basls, and In an
attempt to achleve a resofution of the current Impasse between our respective cllents, which
culminated In the commencement of Optlmum Coal Mine Proprietary Limited's {("OCM") and

. Optimum Coal Holdings Proprietary Limited's ("OCH"} business rescue proceedings.

4 ‘The documentation on the CD includes - : '

4.1 Annual Flrancial Stataments ("AFS") and Management Accounts ("MA") for OCM and AFS
for OCH. There ara no MA for OCH (paragraph 4.1) E
4.2 AES for Optimum Coal Terminal Proprletary Limited ("0OCT"). There are no MA for OCT
(paragraph 4.2};
4,3 AFS for Optimum Coal Sarvices Proprietary Limited ("0CS"). There are ho MA for OCS !
paragraph 4.3); T
4.4 MA that have been provided for OCM, as referred to above. There ere no MA for OCH ?

(paragraph 4.4). AFS have been provided for OCM and OCH, as set out above;

Werksmans Ine, Regd. No. 1999/007215/2] Registered Offlce 155 5th Street Sandton 2196 South Alrica ,
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R Goatidn 1o Gobys GF Griessel 3 Hollesen MGH Hanlbail VR Hoslosl? BB Motz KC Jacabs T Janse vau Rersburg N Jansen van Yuuren G Johannes S Juty
Y Kalltmeyer S5LG Kayana A Kenny BM Kew R Kiiloran N Kirby HA ﬁe §Krige P3 Krusthe @ leHoux MM Lss;n%’ E Levenstetn IS Lochner JS Lubbe
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4.5 the balance sheets for OCM and OCH, which are contained In the AFS for the respective
companles, have been provided above {paragraph 4.7); and

4.6 both of the documeants requested in paragraphs 4,11 and 4.12 of your latter are snclosed
herewith. '

5 We ade at this stage not In a position to provide you with a copy of the post-commencement

8.1
9.2
9.3
10

11

finance agreement ("PCF Agreement’) however, our client will endeavour to answer any
question that you or your cllent may have ragarding the PCF Agreement at the meeting to be
held as matter of urgency for the purpose foreshadowad In paragraph 3 above,

Mo dividends have been declared In either OCM or OCH since the acquisition of the Optimum
group by Glencore and Insofar as Koornfontain is concerned, It is currently operating and
producing coal which ls supplied to your cllent's Komati power statloty.

Out client Is Working on the requests referred to In paragraphs 4.6, 4.8 and 4.13 of your letter
and wa will provide you with an update in this regard shortly, .

We draw your attention to the Fact that the documentation and Informatlon provided o you
and your client contalns commerclally sensitive and confidential informatlon which is not
publicly available and which, if disseminated, may cause serious harm or damage o the
business of OCM and/or OCM or other entitles within, or related to, the Optimum group of
companies.
Accordingly such information and documentatlon -

s only ko be provided to legal representatives and the senlor officials of your client;

may not be copled or otherwise dupllcated; and

must be returned to our client on request,
We refer to the non-disclosure agreement signed by our respective clients on 24 July 2014
("NDA"), The NDA (In addition to the terms contalned In this letier) applies to the formation
and documentatlon provided under cover hereof.
We do not Intend addressing the remaining assertions conteined in your letter which should
not be misconstrued as a walver of our client's rights In this regard, which rights are In all
respects fully reserved.

Our clients' rights are strictly and fully reserved,

RECEIVED A COPY
Name: %Cﬂfrdci
Sumsime: Ulih*"'\ 2{3}
NC, Datw; | ‘of 1?
e DERKERHORMER IS L0 e e
" Neomans. O Sba_ V1
| Slgnabure: "21&"/ -

iy ad ] RS

WA

R Y

e

T et




PMM-U11.1-080

1 Froina Ptsod Sendewn 2188
mmmmm

Adfes
05 42 Johsrwabiig
CLIFFE PEKKER HOPRIYA ;:g 1:%:%
& fabgpodnisgs.com
W wew alifledekbadholinyr.com

Alpo ot Copt Toun

s, RS

Werkamans Atlomeys Our Rederann R MOODLEY
Aftention: Mr, 1) Herlz e b 01849678
Emall; dheriz@werkathans.com Your fsivonoe Mr D Herlz
Olruoh Lins (011) 532 1666
¥t Vet {011) 652 1695
Crecd ¢-mek rishaban.moodisyedhlegsl.com
Cets 1 September 2016

Dear S

T T T T AL e I TR LA RS e e

OPTIRIUM COAL MINE PROPRIETARY LIMTED (IN BUSINESS RESCUE) & OPTIRUM COAL
HOLDINGS PROPRIETARY LIMITED {iN BUSINESS RESCUEWESKOW HOLDINGS SOC

TS e

1 We acknowledge receipt of your later dated 1 September 2015 and the CD with certaln of the
information requested undercover of our latier dated 31 August 2015,

2 We noled (hat the documentsfinformation made avalable to us and our ckent on the CD has -
been made subject to the non-disclosure agresment ("NDA®) concluded batween fhe parlies on
24My2015.TmNDAwasmmidadapedﬂcalylnatwnpttomgnﬁewsamhadmmwwas
8L mmmmmonamcwpmﬂagmwmmmmmw
terminated by Eskom i June 2016, We do not betieve that the documenta/information your client
mmmmmmmmmmmmmwumwmwmmmmu
redun

- TTEE
T e e

AR P e

3 The NDA also contains ferms wiich excludes Uhe use of the information your cllent hag provided

in any future private and confidential arbitration proceedings, specifically the hardehip srbiration

P shouid such arbiisation for whatsoever reason proceed in tha future, Having regard to the present
RS IS position tha parties find themsslves in, adhering to the tarms of the NDA is nonsansical,

4 We tharelore propozs that the relaase of the information/documents should scoordingly not be
made subject to the NDA, Wa will request our client to treat the Information &5 private and
. mmmmmmmmofmum,mmmmwmw&mmm
Iovolved in this madter, the Exkom iternavaxtarnai lagal feam and any such consultant employed

by Exkom which may be required (6 assess the Infoymation, :
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Letiar io Werksmans - Opflinum
1 September 2018

5 Please confirm by return correspondencs whether our proposal is acceptable in orderto prograss
this mattsr with our client. tn the interim, we provide you with our underiaking that we have not
acoessed the information provided to us in any manner whatsoever,

Yours failhfully

(Transmifled Elsstronically)

RISHABAN MOODLEY,

CLIFFE DEKKER HOFMEYR INC
:
;
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Clitfe Deldicar Hofmeyr Inc 3 Sandhal 2405 South Afrlca %
' Frivate Bag 10015 :

1 Protes Place Sandton 2146 i
Fredman & Protea Place Dotex 111 Sandion gl
Sandton | Tel 427 11 535 8000 }
Fax +12’1:C,s 11 535 #8600 i

, WWW.Warksmans.com b
Attention: Rishaban Moodley ercpuiries@warksmans.cam %
e

YOUR REFERENCE: R Moodley - | T‘
QR REFERENCE: - Mt D Hertz/Mr E Levensteir/Ms L Becker/[b/OFTI13168.15/#3430391v1 4
DIRECT PHONE! +27 11 535 B237/8196 Y
DIRECT FAX! +27 11 535 8737/8796 B
EMAIL ADDRESS! dhertz@werksmans,co/glevenstain@werksmans,com .
2 September 2015 WITHOUT PREIUDICE |+
= - o B
OPTIMUM COAL MINE PROPRIETARY LIMIVED {IN BUSINESS RESCUE) & OPTIMUM COAL g
HOLDINGS PROPRIETARY LIMITED {IN BUSINESS RESCUE) / ESKOM HOLDINGS S0C H

LIMITED

TR

1 We refer to your letter dated 31 August 2015 (*your latter"} and to our letter dated 1 ¢
Seprember 2015, ~

5 e enclose with this letter a CD contalning the balance of the documentation requested In :
your latter, ' :
3 Such documentation Is slmiarly provided to you and your clent, on a without prejudice basts,
and In an attempt to achleve @ resolution of the cuirent impasse befween our regpective
. clients, which cuiminated In the commencement of Optimum Coal Mine Proptietary Limited's
Ty (J"’:‘) ("OCM"Yy and Optlmum Coal Holdings Propriatary Limited's ("OCH") business rescue
proceedings.

4  The documentation on the €D includes -

4,1 - the probability analysis/breakeven analysis in respect of OCM {paragraph 4.8);
4.2 the life of mine plan for OCM (paragraph 4.13); and
4.3 the assessment repott of the businass rescue practitioners,

5  We draw your attentlon to the fact that the documentation provided ta you and your client
contalng commercially sensltive and confidential informatlon which is not puiblicly avallabla and
which, If disseminated, may cause serious harm or damape to the business of OCM and/ot
OCH ar other entities within, of related to, the Optlmutn group of companies.

Werttsmans tnc, Reg, No, 1950/Q¢07218/11 Reglutared Office 158 Sth Stract Sandton 1158 South Afrlen I
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W prown PF Burger PG Ciaﬂnnd G Closte PPS Costsey C Cole-Morgan JHde Vilkers 1) du Fresx Fagpsira S Fodoy 51 Gardiner D Gewer JA Gobatz -
AL Gootkin 0 Bowws GF Grlessal 1 Hollesap MBH Hontbail YR Hoslos! BB Hot, HG Jacobs ThJanse van Rensburg N Zshsen ven Vuuren G Juhannes 5 tuly
3 IGlimever SLG Kayana A Kenny BM icew R Kilisran N Yirby HA Wotze SKrge P1iruscha P le Roux MM Leaging E Lavensien )8 Lochner )3 Lubbe
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, 6  Accordingly such Information and documentation - .
61 Is only to be provided to legal represantatives and the senior ofifclals of your cient;
6.2 inay not be copled or otherwlse duplicated; and
6.3 miust be returned ko our client on request,

7 We refer to the non-dlsclosure agreament signed by our respactive cllents on 24 July 2014 .
{*NDA*), The NDA (In addition to the terms cotitained in this letter) applies to the information
snd documantation provided under covet hereof, - h
8 Our cients' rights are stricily and fully reserved.
ih Yoursfepthtully
&
erksmans Attorneys
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Private and Confidential

Piers Marsden

Matuson & Associates

1st Floor, One on Ninth

Cnr Glenhove Road and Ninth Street Melrose Estate
Iohannesburg,

2196
pmarsden@matusonassaciates.co.za

Peter Van Den Steen

V-Squared Business Rescue Setvices (Pty) Ltd
916 Wexford Drive

Woodlands Village

Dainfern

peter@v2rescue.co.za

10 September 2015
Optimum Coal Mine — Non-binding Offer

Dear Sirs

We hereby submit a non-binding indicative offer (“Offer”) for the acquisition of the assets and
operations of Optimum Coal Mine (“OCM”) on the basis set out in this letter {*“Transaction™).

1. Identity and background of Oakbay

Oakbay Investments (Pty) Limited (“Oakbay™} is the private investment vehicle of the Gupta Family,
through which they hold a diverse range of interests. Oakbay holds investments in mining, technology
and media & broadcast. Oakbay’s attractive and diverse suite of mining investments comprise contract
mining services, as well as coal, gold and uranium mining operations. In addition to its operating mining
assets, Oakhay also holds various joint ventures in exploration mining and services companies.

89 Gazelle Avenue, Corporate Park South, Old Pretaria Maln Road, Midrand Johannesburg, South Africa
Pastal Address : Private Bag X 180, Halfway House, 1685, jehannesburg, South Africa
Tel: +27 11542 1000 Fax; +27 11 542 1106 www.oakbay.co.za
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2. Rationale for the proposed Transaction

Our significant investment in mining and mining services, places us in a very capable and favourable
position to acquire and manage OCM efficiently and in line with Bskom’s requirements. In addition to
being a current coal producer supplying coal to Eskom’s Majuba Power Station, we also believe that
we can produce synergies between OCM and our subsidiary, JIC Mining Services, which could reduce
OCM'’s operating cash costs significantly.

Below is a snapshot of our major mining assets:

Oakbay Investments (Py) Led

9.59%

OCakbay Resources and Energy
Limited {ORE}

{1ic Mining services |
[Py U

54.04

Various Joint

Y 405 (Dlaal

i o PR —
30.0% [ndivaci] Shiva Urznium ttd |

, [ .. |

| +

§ 4500 fiavitiee)

Oakbay is a majority shareholder in Oakbay Resources and Energy Ltd (“ORE”} which listed on the
JSE on 28 November 2014, ORE has a market capitalisation of R24 billion, and is an investment holding
company Wwith a 74% interest in Shiva Uranium Limited, previously Uranium One Africa, Shiva
Uranium (“Shiva”) is Oakbay’s flagship mining and exploration company, focusing primarily on
uranjum and gold deposits and the beneficiation thereof, with its main base of operations conducted on
the Dominion and Rietkuil mines, near the North West town of Hartbeesfontein.

JIC Mining Services (“JIC”) is one of the largest contract mining companies in South Africa boasting
a workforce of more than 3500 employees and revenue in excess of R1 billion, Major customers of JIC
includes Royal Bafokeng Platinum’s Rasimone Platinum Mines, Impala Platinum, Amplats, Hernic
Ferrochrome and Platinum Group Metals.

Tegeta Exploration and Resources (Pty) Ltd (“Tegeta"’) is focussed on exploration and mining of coal,
holding 11 prospecting rights in the Witbank area. Tegeta currently supplies Eskom’s Majuba Power
Station and jts major projects include Brakfontein (Portions 16, 17, 22, 24, 25 and 27) sitvated in Delmas
and Syferfontein and Welgezend situated 10km from Standerton.

Tegeta Resources (Pty) Ltd (“Tegeta Resources™) is an emerging exploration and mining company
focussed on the acquisition, exploration, development mining and trading of various commodities,
including but not limited to coal, chrome, manganese and iron ore. Tegeta Resources through its
subsidiary [dwala Coal have 63 million tonnes of proven reserves of bituminous coal covered under its
vierfontein 61 IS and De Roodepoort projects
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In addition to the above mining assets, we also have various joint ventures in coal, anthracite, iron ore,
manganese, limestone, copper and gold projects, as well as drilling services company Blackedge
Exploration (Pty) Ltd.

3. Oakbay’s Offer (the “Offer”)

To date, we have had access to publically available information on OCM, conducted limited discussions
with Glencore executives, and gained access to further limited non-public information as at 30 June
2015 on OCM shared by Glencore, following our signature of a Confidentiality Agreement.

We are desirous of commencing negotiations for the purchase of OCM as soon as possible, and believe
that our Offer will be acceptable to you and OCM’s creditors.

As such, Oakbay offers the following in relation to the proposed acquisition of OCM:

» Oakbay commits to taking ownership of the environmental trust fund and liability as at 30 June
2015;

» Oakbay commits to acquiring as a going concern, the assets and operations of OCM, including
property, plant and equipment, all working capital, but excluding long term borrowings, for a
consideration of R1.00 (“one Rand”), and further commits to funding OCM’s continuing
operations, including working capital, to fulfil its obligations for the remainder of the current Eskom
coal supply contract (to be ceded to Oakbay Investments), which terminates in 2018. Our
determination of the above is based on our review of the balance sheet of OCM, at 30 June 2015,

as set out in the Information Memorandum ; and

» Oakbay commits to transferring all remaining employees of OCM to Oakbay in accordance with
Section 197 of the Labour Act, subject to a review of the existing terms of employment.

4, Conditions

The above Offer for OCM’s assets is subject to the conditions that a financial, technical, tax and legal
due diligence (collectively referred to as “Due Diligence”) is completed to-our satisfaction, during a six
week period of exclusivity, that will be required..

Tn addition, Oakbay’s Offer will be subject to:

o Termination of the existing contract mining arrangements at OCM, which will not be transferred to
Oakbay,

o Requisite regulatory approvals, including, but not limited to, those required from the Department
of Mineral Resources (‘DMR’), in terms of s11 of the Mineral and Petroleum Resources
Development Act, 2001 and the Competition Commission;

e All requisite Business Rescue approvals, and Glencore Board approval, to the extent required, and

e  Conclusion of requisite written and binding agreements to give effect to the disposal,
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5. Contact details of key personnel
The main point of contact for Oakbay during the sales process will be:

Ronica Ragavan
Oalcbay Investments (Pty) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton

Mobile: + 27 83 402 1388
Email: ronica@oakbay.co.za

KPMG have been retained as our advisors on this matter and the contacts below should be copied in
all correspondence!

Nick Matthews Werner Jacobs

Pariner, KPMG South Africa Head of Mergers & Acquisitions Associate Director, KPMG South Africa Mergers &

Acquisitions, Mining Transaction Leader Africa
Mobile: +27 83 452 8351

Mobile: +27 76 154 20895
Email: nick.matthews@kpmg.co.za

Email: werner,jacobs@kpmg.co.za

e

6. Financing

Based on our existing business operations and assets (i.e. without recourse to the assets of OCM), we
intend funding the proposed transaction from internal resources. However, we have received written
letters of support for the required funding from our financiers, which if required, would supplement
funding the proposed transaction, without recoursé to the assets of OCM.

7. Approvals

The senior management and shareholders of Oakbay have approved the release of this Offer.

Whilst the proposed transaction would require regulatory approvals from various regulatory bodies, we
do not anticipate this transaction would meet with any objection.
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8. Confidentiality

The content and existence of this Offer is strictly confidential and should not be disclosed to any person
other than the Business Rescue Practitioners and OCM’s creditors.

In conclusion, we are pleased to have been given this opportunity to present this Offer. We would
appreciate the opportunity to meet o discuss this further at your earliest convenience. Oakbay is
enthusiastic about this proposal and confident that we will be able to deliver a mutually beneficial
transaction.

Yours sincerely

On behalf of Oakbay Investments (Pty) Ltd

o

Nazeem Howa

Director

211
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Dakbay Investments (Pty) Ltd
Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street -
Sandown, Sandion
Attention: Ronica Ragavan
Email: ronica@oakbay.co.za

cc

Nick Matthews

Partner, KPMG South Africa Head of Mergers & Acquisitions:
Email: plck.matthews@lgrmg.co.za

Werner Jacobs
Associate Director, KPMG South Africa Mergers & Acquisitions, Mining Transaction Leader Africa
Email: werner.jacchs@kpmg.co.za

17 September 2015
Dear Sirs ‘
OPTIMUM COAL MILNE (PTY) LTD —~ NON-BINDING OFFER

We refer to your unsolicited non-binding indicative offer (“Offer”) for the acquisition of the assets
and operations of Optimum Coal Mine {"OCM") on the basis set out in your letter {"Transaction”}).

At the outset, we wish to thank Oakbay Investments {Pty) Ltd ("Oakbay”) for its continued interest in
OCM. As we have previously advised, although we are not yet formally considering a corporate
transaction for OCM, if an offer is forthcoming which represents the best option for rescuing OCM,
we will obviously consider it. ‘

Importantly, it Is the duty of the business rescue practitioners to ensure that the best value is
obtained for the stakeholders of OCM and in so doing, as business rescue practitioners, we may be
required to engage in a formal expedited and competitive sales process. We will advise in due
course as to our plans in this regard.

Optimum Coal Mine {(Pty) Ltd
{Registration No: 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Alrica
Tel.: +27 13 2965111
Registered Address: 1% Floor, Nedbank Building, 23 Melrose Boulevard, Melrose Arch, Melrose North,
Johannesburg, 2196, South Africa
Mailing Address: Suite No, 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
Tel: 427 11 7720600 Fax: +27 11772 0697

Directers: R Cohen, C M Ephron, P Mahanyele, T Neube
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In any event, before we can consider your Offet, there are a number of aspects which require
further elaboration and clarification.

1. Interim period financing

As you are aware, the business of OCM is currently cash negative and requires funding of
approximately R120 million per month in order to continue operating. We would require
that the effective date of any Transaction would need to be no later than the date of
signature of the binding agreements. Please confirm that you would be willing to provide
the funding required to operate the business of OCM during the period from the date of
signature of binding agreements until the various conditions precedent (e.g. section 11,
Competition Tribunal approval etc.) are fulfilled. Please provide further details of your
internal resources that will be utilised for funding as well as copies of letters of support from
your financiers.

2. Post-commencement financing and pre-commencement creditors

As you will be aware, we have had to draw down on significant post-commencement
financing in order to operate OCM during the business rescue proceedings. As at the date of
this letter, we have drawn down approximately R115 million and we expect that by the end
of October 2015, we will have drawn down approximately a further R80 million. This post-
commencement financing is secured, has priority in terms of the Companies Act and needs
to be settled. Moreover, there are certain creditors whose pre-commencement debts have
not been settled but will need to be settled — this amounts to approximately R300 million.
Please confirm that you are willing to provide funding in order to enable the settlement of
such post commencement financing and pre-business rescue creditors in full.

3, Long-term borrowings

We note that your Offer specifically excludes the long-term borrowings of OCM.  These
long-term borrowings are secured over the assets of OCM. These funders {which are third
party banks) will need to be incentivised in order to release such security over the assets of
OCM and to vote in favour of a business rescue plan providing for implementation of the
Offer, if it is proposed and accepted. Please provide us with your thinking as to what value
these funders will be provided for their security if your Offer is accepted and why they would
be incentivised to vote in favour of a plan that incorporates such an Offer.

4. Environmental liability

Your Offer refers to taking ownership of the Environmentai trust fund and liability. Please
confirm that you are willing to assume all environmental liabilities and obligations (both
future and historical) relating to the operations of OCM.

5. Contractor

We note that it is a condition precedent to your Offer that the existing contract mining
arrangements be terminated. Please confirm whether you are willing to bear the costs
associated with the premature termination of such agreements or otherwise how you
expect such costs to be funded. These costs will be advised as part of the diligence but will
be substantial. Also, please confirm your position in relation to the employees of such
contractors and whether you are willing to take over any of such employees,
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Moreover, as you are aware, OCM currently operates both opencast and underground
mining activities. Please confirm how you intend to perform such activities post the
termination of such contracts, and, in particular, that you have the necessary expertise and
equipment to conduct underground mining activities. In this regard, we note that the
underground equipment and moveable infrastructure belongs to the underground mining
contractor and therefore JIC Mining Services (Pty) Ltd would need to take over existing
underground mining equipment (that belongs to the mining contractor) or replace such
equipment. In each case, this would require a significant capital investment. It would also be
helpful if you can give further detail in relation to the synergies that you foresee between JIC
Mining Services (Pty} Ltd and OCM.

6. Eskom

We note your reference to a cession of the Eskom contract to Oakbay. Please confirm that
you-are willing to take assignment of all of OCM's rights and obligations under such Eskom
agreements including all accrued liabilities due to Eskom as at the date of such assignment
as well as all future obligations to deliver coal to-Eskom until 31 December 2018 at the
current price providéd in the Eskom contract.

Moreover, as the assignment of the Eskom contract to Oakbay will require the consent of
Eskom, please confirm the basis for your belief that Eskom will consent to such assignment.
We note that if we can get comfortable with the various other issues raised in this letter, we
will require that you obtain consent from Eskom to the assignment of the Eskom contract
prior to commencing a comprehensive due diligence which assignment must include a full
release in favour of OCM and affiliated entities for any liability of any nature whatsoever in
connection with or relating to the Eskom contract. There is obviously no purpose in
expending time and effort on this Offer, if Eskom is not willing to consent to such an
assignment. Please confirm that you do not expect this to be a problem.

The terms of this letter are confidential and may not be disclosed by Oakbay to anyone, other than
Oakbay's directors, officers, employees and advisors who have a need to know such information and
who have agreed to keep the terms confidential.

We look forward to hearing from you as soon as possible.

oursifaithfully

Petar Van Den Steen

Joint Business Rescue Practitioners for Optimum Coal Holdings (Pty) Ltd (In Business Rescue} and
Optimum Coal Mine (Pty) Ltd (In Business Rescue)
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Private and Confidential

Piers Marsden

Matuson & Associates

1st Floor, One on Ninth

Cpr Glenhove Road and Ninth Street Melrose Estate
Johannesburg,

2196

pmarsden{@matusonassociates.co.za

Peter Van Den Steen

V-Squared Business Rescue Services (Pty) Ltd
916 Wexford Drive

Woodlands Village

Dainfern

peter{@v2rescue.co.za

21 September 2015

Optimum Coal Mine — Non-binding Offer -

Dear Sirs

We wish to thank you for your letter of 17 September 2015 (“Response”) in response to our submission
of a non-binding indicative offer (“Offer”) for the acquisition of the assets and operations of Optimum

Coal Mine (“OCM”) (“Transaction”) on the basis set out in our letter dated 10 September 2015,

Your Response requested further elaboration and clarification on a number of aspects. Without in any
way derogating from our Offer, we set out below some points of clarification for your consideration.

8% Gaze_lle Avenue, Corporate Park South, Old Pretorla Maln Road, Midrand Johannesburg, South Africa
Postal Address : Private Bag X 1 80, Haifway House, ! 685, Johannesburg, South Africa
Tal: +27 11 542 1000 Fax: +27 11 5421100 www.oakbay.co.za
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1. Interim period financing

OCM is currently cash negative and requires funding of approximately R120 million per month. You
have requested that we provide funding required to operate the business of OCM, during the period
from date of signature of binding agreements until the various conditions precedent (e.g. section 11,
Competition Tribunal approval etc.) has been fulfilled.

Oakbay is desirous to complete the Transaction as soon as possible, and will commit to use its best -
endeavours to expedite the completion of the transaction, including the approval required in terms of
section 11 of the Mineral and Petroleum Resources Development Act, 2001. Unfortunately, until such
time as Oakbay is able to get control over the assets and operations of OCM, it is not possible to commit
to cover the cost of interim financing. '

However, should the requisite approvals not be received within 6 months of signature date, Oakbay will
commit to fully funding all reasonable interim finance from that time, subject to a limit of R120 million
per month.

In support of our commitment to honour the existing Eskom contract, and to cover interim finance, we
attach a letter of support from our bankers, Bank of Baroda (Johannesburg branch). In addition, we can
confirm we have liquid assets in the form of unencumbered short terms deposits to the value of
approximately R750 million.

2. Post-commencement financing and pre-commencement creditors

With regard to the post commencement financing provided prior to Business Rescue, Oakbay confirms
it will review this based on the final terms of any Transaction.

3. Long term borrowings

The settlement of the long term borrowings with third party banks will have to be negotiated. At this
time we have no understanding of the quantum of third party bank debt, and the nature of the security
the banks hold. Once a due diligence is performed and further details have been provided as to the
amount of debt outstanding with the third party banks, and the security held by these respective banks,
we shall be in a better position to comment. We would also need further clarification on any security,
held by the third party banks, over the draglines of OCM.

4, Environmenta.l liability
Subject to due diligence, we would assume responsibility of the future obligation of OCM as well as

the historical obligation, However, we will also assume ownership of the current fund/s within the
company hecessary to cover the historical environmental liability.

5. Contractor

In our opinion the Company’s Act provides for the suspension and/ or termination of current
contractors, and any resultant penalties would be a pre-commencement creditor. No cost pertaining to
termination of the contractor shall be borne by Oakbay.
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Oakbay currently operates a number of opencast and underground mines through its subsidiary JIC
Mining Services (Pty) Ltd (“JIC”). Whilst Oakbay believes that JIC replacing the current contractor at
OCM will result in potential synergies, Oakbay may employ a new third party contractor if this will
result in further benefits and synergies for OCM. As part of the due diligence, all underground mining
equipment will need to be inspected prior to any agreement to purchase these assets from the current
contractor.

6. Eskom

We confirm our willingness to take the assignment of all of OCM’s future rights and obligations under
the Eskom contract. We confirm our willingness to take on future obligations with regard to the delivery
of coal to Eskom until December 2018 at the current price provided in the Eskom contract.

It is noted that we will require the consent of Eskom to release OCM, and its affiliated entities, from its
future obligations with Eskom. We are confident that this consent will be forthcoming. In this regard,
we agree that this should be discussed immediately and propose that both parties concurrently approach
Eskom to seek an in principle agreement, and would propose the approach is made as soon as a
reasonable period of exclusivity (6 weeks) is granted to Oakbay.

7. Contact details of key personnel

The main point of contact for Oakbay during the sales process will be:

Ronica Ragavan
Oakbay Investments (Pty) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton

Mobile: +27 83 402 1388
Email: ronica@oalkbay.co.za

KPMG have been retained as our advisors on this matter and the contacts below should be copied in
all correspondence:

Nick Matthews Werner Jacobs

Partner, KPMG South Africa Head of Mergers & Acquisitions Associate Director, KPMG South Africa Mergers &
Acquisitions, Mining Transaction Leader Africa

Mobile: +27 83 452 8351
Mobile: +27 76 154 2089
BEmail: nick.matthews@kpmg.co.za

Email; werner.jacobs@kpmg.co.za
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8. Confidentiality

The content and existence of this letter is strictly confidential and should not be disclosed to any person
other than the Business Rescue Practitioners and OCM’s creditors.

We trust you will find all in order and we look forward to hearing from you. We would appreciate the
opportunity to meet to discuss this further at your earliest convenience. Oakbay remains enthusiastic
about this proposal and confident that we will be able to deliver a mutually beneficial transaction.
Yours sincerely

On behalf of Oakbay Investments (Pty) Ltd

R

/

Nazeem Howa

Director
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Eskom Holdings SO Limited
Megawatt Park

Maxwelt Drive

Sunninghill

Attention: Brian Molefe: Acting Chief Executive Officar
E-mail: MblefeB@eskom.co.za

Matshela Koke : Group Executive — Technology and Commercial
E-mall matshela koko@eskernico.za

Cliffe Dekker Hofmeyer
Attention: Rishaban Moodley
E-matk: pishiaban.moogley@dlacdh.com

17 September 2C15

Dear Sirs

OPTIMUM COAL MINE (PTY) LTD {IN BUSINESS RESCUE] = SEYTLEMENT PROPOSAL
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We refer to our recent discussions regarding @ resolution of the current disputes between Optimum
Coal Mine (Pty) Ltd (“0CM”) and Eskom SOC Umited (“Eskom”) relating to-the coal supply
agreement between OCM and Eskom {“CSA"),  As we have advised previously, Eskom is a key
stakeholder In the business rescue proceedings of OCM and nio rescua of OCM is possible unless
there s @ resolution of the outstanding disputes between OCM and Eskom including the hardship
and penaity disputes. We do, however, appreciate Eskom’s position that it has a binding agreement
with DCM with cettain accrued rights and that it cannot simply forego all of these rights in order to

rescue OCM.

Optimum Coal Mire (Pty) Lid
{Regiatration Nos 2007/005308/07)

A Glencore Operation

Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Addvess: Private Bag X1201, Pullenshope, 1096, South Africa

Tel.: 427 13 2965111

Registered Address: 1% Floor, Nedbark Building, 23 Melrose Boulevard, Melrose Arch, Melrose Nortt,

Johannesburg, 2196, Sowth Africa

Mailing Address: Suite No, 19, Private Bag X1, Melrose Areh, Johannesburg, 2076
Tel: +27 11 772 0600 Faxs +27 117720697

Directors: R Cohen, C M Ephron, P Mahanyele, T Neube
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Accordingly, we have, together with the management of OCM, sought 10 develop a proposal which
meets Eskam’s key requirements while at the same time ensures that OCM Is able to emerge from
business rescua as a sustainable long-term supphier to Eskom,

This proposal consists of three components:

i an extension of the CSA which is designed to secure a long-term source of supply for Eskom
and allow for a price averaging which will provide some shori-term relief for OCM untl!
2015;

a reasonable settlement of the alleged penalties which Eskom believes It has accrued against
QCM; and -

s the Implementation of a new black economic empowerment transaction to make OCM &
majority black owned company.

1. Extension of the CSA

We trust that Eskom and Its advisers have now had sufficient time to consider the substantial
financial Infarmation that was delivered to Eskom’s attorneys on the 1% and 2" of September
2015 and that It is clear to Eskom that OCM Is suffering severe financial hardship as a result of
the Eskom contract,  We fully appreciate that even if Eskom accepts that OCM is suffering
financial hardship, this is not necessarlly a justification for Eskom to agree to any amendments o
the CSA as Eskom believes that i has a hinding contract that it is entitied to enforce.

We do, howaver, believe that Eskom cannot Ignore the fact that the confract has a hardship
clause which provides In its opening clause that {t was the parties' Intention that the agreement
shall operate between them with falmess and without undue hardship to any parly.  While we
accept that some fevel of subsidy from OCM’s export aperations was contemplated In the CSA, ft
could never have been contemplated that OCM would suffer such an extreme level of hardship
ar that the agreement would result in OCM suffering biltiens of Rands of losses over the term of
the agresment,

Accordingly, Eskom would be acting in accordance with the princlples set aut in the CSA If it
agrees to an accommodatton in favour of OCM in order to ensure that OCM can emearge from
business rescue and remain a long-term sustainable supplier to Eskom. Obviously, any such
accommodation should insofar as possible also be In Eskom's standatone interests. Accordingly,
after discussions with management and the shareholders of OCM, we wish to make the
following indivisible proposal to Eskam which we believe meets these requiramants:

» the duration of the C5A will be extended until 2022 to match the remaining useful life of
the Hendrina power station;

» the tonnage to be delivered during such extension will be 27.5 million tons (Le. 5.5
million tonnes par annum); -

» the price for the coal delivered during the extension wii! be RG3D per ton at a CV of 23
M)/kg {moisture free) (subject to agreed inflationary adjustments with effect from 1
October 2015}, We belleve that this price is consistent with what Eskom could expect to
achieve In a standalone new negotiation with OCM for this guantity of zoal at this

- quality 1n 2015;

» the price for the coal for the period from 1 October ZO15 1o 31 December 2018 will
remaln unchanged, however, in order to provide some relief to OCM during the perlod
until 2019, the price for the remalnder of the CSA will be averaged out so that Eskom will
pay a welghted averaga price of R443 per ton at a CV of 23 Mifkg {moisture free)
{subject to agreed Inflationary adjusiments with effect from 1 Octobar 2015) for the
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remalnder of the CSA from 1 October 2015 to 31 December 2023. This aversge has
been caiculated on R156 per ton for the remaining 3.25 years (Le, 17 875 000 tons) and
then R630 for the next 5 years (i.e. 27 500 000 tons).  The weighted average price of
R443 per ton would still be less than OCM's average cash cost of production over the
remainder of the extended C54; and

e the specifications and price adjustment regime for the remaining coal to be dellvered
under the CSA will be amended to be consistent with the penalties and price adjustment
regime agreed during the previcus settlement discussions between OCM, the Eskom
negotiating team and the Hendring power statlon, These are sel out in Abnexure A for
your ease of reference,

2. Penalties

Eskom has instituted claims against OCM for alleged non-compliance with the specificatians set
out in the CSA (and the addenda thereta), in amounts aggregating to approximately R2.2 bittion,
As youare aware, OCM disputes this smount and we believe that there Is no reasonable basis to
Justify a penalty of this amount having regard to the history and background circumstances
surrounding the imposition of penalties arising out of the CSA and that Eskom has no reasohable
prospect of recovering this amount In an arbitration (this Is separate from the issue as to
whether OCM would, in fact, be able to settle such penalties if an award was made agaiost it). In
this ragard, we note the following:

5 the CSA includes a renegotiation clause in terms of which if at any time either party is of
the view that the specifications In the CSA are no longer properly and/for realistically
representative of the coal which OCM could reasonably expect to produce from its
resource, it could request a renegotiation of the specification following which the parties
would be required to enter into discussions and negotiatlons in good faith regarding the
ameanded specification;

x  in April 2013, OCM advised Eskom that the ming could no fonger produce coal meeting
the specifications and triggered the renegotiation clause;

w followihg the service of such notice, OCM and Eskom engaged in a process whereby
DCM sought to demonstrate to Eskom that it was unakle to meet the specification, This
process endured unti lanuary 2014 during which time OCM provided  significant
information to Eskom regarding the difficulties it was having: Eskom has naver disputed
the technical reasoning put forward by OCM as to why it cannot meet the sizing
specification.  Eskom explicitly refrained from Imposing any penaliies regarding sizing
during these negotiations In recognition of the fact that OCM had triggered the
renegotiation clause;

s this renegotiation process was eventually subsumed into the broader settlement
discussions which culminated in the signing of the Co-Operation Agreement in May 2014
which suspended all penalties. Durlng the settiement discussions, there were extensive
negotiations on the specifications with primary energy and the Hendrina power statlon
and ultimately a specification was agreed in refation to sizing which matches that which
OCM dellvered during the period from 2012 to 2015, If this is a specification that the
power station was tapable of accepting, then clearly the dellvery of coal meeting that
sizing specification during most of 2012 to 2015 could not have caused any meaningful
damage to the power station;

- if the Co-Qperation Agreement had not been signed, and Eskom had not agreed to
amend the speclfication, It [s very likely that the dispute regarding the sizing
specification would have, at that time, heen referred to arbitration for dispute

\ &
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resolution. If that had happened, Eskom wokld not have been able to impose the
historical penalties for sizing;

«  if the sizing penalty 15 excluded, thes the sole basis for imposing a penalty would be in
relation to ash and CV. As the Eskom negotiating team is aware, there s significant
disagreement between Eskom and OCM regarding the imposltion of the ash and Cv
penzlties and the warding of the agreement does not support the panalties imposed by
Eskom; and

»  the factors set out above would present compelling defences in relation to any claim for
penalties together with other defences such as the Conwentional Penalties Act, waiver,
estoppel etc. '

in summary, we do not belisve that any penaity is justifiable, but as part of an averall
settlement, OCM would be willihg, on 2 without prejudice basis, to pay a reasonable amount
in full and fina! settlement of 21l penaities and/or damages alleged to be owlng by OCM
and/or its affillated entities under or in connection with the CSA as at the date of signature
of the amended CSA (including any alleged damages arising during the business rescue
proceadings). We propose that once we have agreement on the balante of the proposal sat
out in this letter, we have a discussion regarding an appropriate settlement figure. As part
of this discussion, we would also like to discuss the amounts withheld by Eskom for coal
delivered during July and August 2015.

Dbviously, OCM will not be in a pasition to settle any agreed settlement amount in cash, and
therefore we would like to propose two options to Eskom as @ method of settling such
sattlement amount,

»  lssue of eguity

The first option is that Eskom be issued an equity stake ih GCM [n order to settle the
agreed setilement amount. The exact percentage will nead io be discussed and agreed
after agreament on the settiement amount. We believe that this would be a reasanable
solution for Eskomn In that &t provides significant upside if export prices rally and it
recognlses that requiring OCM to settle the penatties in cash will impair OCM's ability to
becoma a sustainable supplier to Eskom.

We understand that Eskot has expressed a reluctance to hold equity interests jn mines,
but Eskotn would In due course be able to dispose of such stake or it could nominate a
third party to acquire such shares, subject to OCM's agreement.

e Reduttion of price

The second aption is that Eskom be afforded a reduction in price on the coal purchased
for the remalinder of the term of the CSA In order to settle such penalties. This reduced
price wauld obviousty provide more certainty to Eskom but wauld not allow Eskom to
participate in any upside in OCM.

3. Black Fconomic Empowerment transaction .

The Indirect major shareholders of OCM, Pembani Group Pty Ltd fwhich merged with Shanduka
Resaurces Pty Ltd) {"Pembani”) and Glencore Plc, have agreed a new BEE transaction in order to
increase the black ownership of DCM to above 50% in line with Eskom’s stated policy of sourcing
coal from majority black-owned suppliers,
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We note that as Pembanl will be Increasing Tis existing stake in OCM, they have requeﬁted to be
direcily involved in the negotfations of the proposal.  They therefore have requested to
partitipate fn all future meetings in relation to this proposal.

Conclusion
We believe that this proposal represents a compelling offer for Eskom which allows Eskom to:

e spcure a long-term sustainable supply of high guality coal for the remainder of the useful
life of the Hendrina power station from a malority black supplier;

»  ensure that Eskom continues to obtain the benefit of its existing fow price CSA by using
such price to raduce the price payable for the coal for the post 2018 period; and

%  he compensated at 2 falt levet for the penalties which it believes it has accrued,

This proposal will obviously also ensure the fong-term sustainability of the OCM business and
prevent the negative consequences that would arise for all stakeholders from a liquidation of GCM.

As you will appreciate, we have significant time constraints during the business rescue proceedings
and If we are to finalise this proposal before the deadiine for the publication of the business rascue
plan {l.e. 30 October 2015), we need to receive Eskomt's feedback as soon as possible. Accordingly,
we request that Eskom respond to this propasal by Friday, 25 September 2015. If Eskotmn is willing to
aceept this proposal, we and the management of OCM are prepared to dedicate ali necessary
resources to ensure that the proposal is implemented as soon as possible.

please contact us if you have any queries.

We lock forward to hearing from you

A |
Plefs Marsden ar Van den Steen

Joint Business Rescue Practitioners for Optimum Coal Mine {P1y) Ltd {In Business Rescua)

clinton Ephron

Chief Executive Officer

Optimum Coal Mine (Pty) Ltd (in Business Rescue)
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Attention: Mr Clinton Epheon: Chisf Exscufive Officar acoseruncer (11848676
vorpweess  Clinton Eptwon
Watuson Associates and V-Squared Buainess e (011) 882 1666
Rescue Services (Pty) Lid Ciracd et (011) 852 1466
Businass Rescue Praciiioners Eract waid rishaban.moodisy@odnlsgat.com
Attontion; Mr Plere Marsden (™ 30 Saptembar 2045
Email: optimumecal@metusonassociates co.za

Dear Sir

OPTIMUM COAL MINE PROPRIETARY LIMITED {IN BUSINESS RESCUE): SETTLEMENT
PROPOSAL :

1 We refer 16 your latter detad 17 Seplember 2015.

2 We have beeh instructed that Eskom SOC Limited ("our cliant) has considared your proposal and is
not &t this stage prepared to entertain it for, inter afia, the following reasons —

2.1 anycﬂswwmandmgoﬂaﬁonmmnewwmdprmtormnoiheﬂmdﬁm%w
Staﬁonvﬂllorﬂybecomlderedo!owhoZMTmmtatﬂﬁutagepﬁormefeto;

22 the panslty ciaim is ot negotiable and it should be estlied in full without any delay.

We record that it has come to our cliant’s attention that assats are being stripped af the Opiimum
mine. Our client raquires TUR detalls of all assets that has been removed or sitipped, and, an
undsrtaking by no later than close of business foday, that the Business Rescua Practiioners,
would immadiately desist with such acticns, feillng which ol clent resenves the right to iake the
appropriate lagal steps, '

4 Ourclents Hghts remain stricly resarved.
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OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE). SETTLEMENT 5
PROFDSAL Lf
30 Septermbar 2015 ~

Yours falthfully

RISHABAN MOOULEY/JACKWELL FERIS
CLIFFE DEKKER HOFMEYR ING
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ATTORNEYS
DELIVERED BY EMAIL

Johannesburg Office
. 155 5th Street

Cliffe Delcker Hofmeyr Sandton 2196 South Africa
Private Bag 10015

Attention: Rishaban Moodley Sandton 2146

Email: rishaban.moodley@dlacdh.com Docex 111 Sandton
Tel +27 11 535 8000
Fax +27 11 535 8600
www.werksmans.com
enquiries@werksmans.com

YOUR REFERENCE:
OUR REFERENCE: Mr E Levenstein/Ms L Becker/Ib/OPTI13168.19/#3482477v1
DIRECT PHONE: +27 11 535 8237/8196
. DIRECT FAX: +27 11 535 9737/8796
i EMAIL ADDRESS: elevensteln@werksmans.com/Ibecker@werksmans.com

5 October 2015
Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED ("OCM") (IN BUSINESS RESCUE):
SETTLEMENT PROCESS

1 We refer to your letter dated 30 September 2015.

2  We are disappointed that you have made no attempt to engage with the substance of our
proposal or to make any counterproposal. Our cllents are considering how to proceed and we
will revert in due course.

3  Our clients categorically reject the allegation that any assets are belng stripped at the
Optimum mine. No assets have been removed from the Optimum mine except for certain
arm's length disposals of minor assets that were surplus to requirements, which have been
approved by the joint business rescue practitioners in accordance with section 134 of the
Companies Act and the secured creditor who has taken possession of all of OCM's movable
assets. :

4 Our clients' right remains reserved.

Yours falthfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,

Werksmans Inc. Reg. No, 1990/007215/21 Registered Office 155 5th Street Sandton 2196 South Africa

Directors D Hertz (Chairman) AL Armstrong BA Aronoff DA Arteiro T Bata JD Behr AR Berman NMN Bhengu L Bick HGB Boshoff GT Bossr T) Boswell
MC Brénn W Brown PF Burger PG Cleland ]G Cloete PP) Coetser C Cole-Morgan IN de Villiers L) du Preez R) Feenstra S Fodor S) Gardiner D Gewer
JA Gobetz R Gootkin ID Gouws GF Griessel J Hollesen MGH Honiball VR Hoslosky BB Hotz HC Jacobs TL Janse van Rensburg N Jansen van Vuuren
G Johannes S July J Kalimeyer SLG Kayana A Kenny BM Kew R Killoran N Kirby HA Kotze S Krige P] Krusche P le Roux MM Lessing E Levenstein JS Lochner
IS Lubbe BS Mabasa PK Mabaso MPC Manaka H Masondo C Moraitis P Mosebo KO Motshwane L Naidoo J Nickig J) Niemand BPF Olivier WE Oosthulzen
S Padayachy M Pansegrouw CP Pauw AV Pillay T Potter BC Price AA Pyzikowski R) Raath A Ramdhin L Rood BR Roothman W Rosenberg NL Scott TA Sibidla
LK Silberman JA Smit JS Smit B Sono CI Stevens PO Steyn J Stockwell W Strachan )G Theron )] Truter K) Trudgeon DN van den Berg HA van Niekerk
F) van Tonder JP van Wyk A Vatallidis RN Wakefield DC Walker D Wegierski M Wiehahn DC Willans DG Wiiliams E Wood BW Workman-Davles
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DELIVERED BY EMAIL

Jehannesburg Office E‘

. : 155 5th Street i

Cliffe Dekker Hotmayr Sa'ndgon 2136 South Africa o

Private Bag 10015 i

Attention: Rlshaban Moodlay Sahgton 2%46. 3

Email: nshaban.moodiey@diacdh.com Docex 111 Sandton

Tel 427 11 535 8000 5

Fax +27 11 535 8600 %

www.werksmans.com B

enquiries@werksimans.com L

YOUR REFERENCE:

OUR REFERENCE: Mr E Levensteln/Ms 1. Becker/ib/OPTIlBlSB.19[#3517100\'1 -
DIRECT PHONE! 427 11 535 B237/8196
DIRECT FAX: +27 11 535 9737/8796

EMAIL ADDRESS:  elevensteln@werksmans.com/Ibecker@werksmans,com

27 October 2015 i

1]

-

Dear Sirs ©

ESKOM HOLDINGS LIMITED {“YOUR CLIENT”) / BUSINESS RESCUE PRACTITIONERS OF
OPTIMUM COAL MINE PROPRIETARY LIMYTED {("OUR CLIENTS")

1 We refer to our previous correspondence in this matter,

2 As you are aware, |t was agreed between our fespeciive dlents that Optimum Ceoal Mine
Propristary Uimited ("OCM") would re-commence supplying coal to gskom for a period of 60
days commencing on 4 September 2015 on condition that our ¢lents would engage in good
faith negotlations to resolve the impasse that has arisen In respect of the Coal Supply
Adreement.

3 Desplte the atternpts mada by our clients to engage with representatives of your client and the
a propogal made by our clients in their letter dated 17 Septermber 2015, your dient has, to our
ST clients' disappointment, falled to engage or negotlate with our cheats in any meaningful
[T raspect, .

4  Neverthelesg, our cllents are contlnuing to explore alternatives as patt of the business rescue
process for OCM and will be procuring an extension for the publication of tha business rescue
plan. Netwlthstanding the difficultias imposed by your client's unwillingness to engage in good
falth with our clients, our cllents have secured sufficlent funding to 30 November 2015 to allow
them to extend the existing supply arrangement untli such date. If your cllent is not willing to
continue on such basis, please advise by no later than 31 October 2015,

5  Our clients' right remains reserved,

Yours faithfully

Werkemans Inc. Reg. No. 1890/007215 /21 Reglstored Offlve 155 5kh Straet Sandien 2196 South Afrlea

biractors O Hertz {Chalrman) AL Armatrong BA Aronoff DA Artelro T Bata JD Behr AR Berman NMN Bhengu L Blck H&E Bosholf GT Bowsr T3 Boswell
MC Brénn W Brown PP Butper pG Cizlend ge Cinsta PP Coelser C Coit-Morgan IN de Vifiers 1) du Preeg R) Feenstra § Foder S) Gordiner D Gewer
JA Gebetz R Gootkn [0 Gouws GF Griessel 1 Hollesen MGH Honlball VR Hoslesky BB Hotz HC Jacebs TL Junse van Rensburg N Jangen van Vuuren
Glﬁﬁannea S Juiy ) Kallmeyer 5LG Kayans A Kenry BM ew R Killoran N Kby WA Kotz 5 Krige FI Krusche P e Roux MM Lessmg E Lavensteln JS Lochner
35 Lubbe BS Habasa YK Mabasp MPC Mansia H Masonds C Maraltiz P Mesebe KO Motshwane L Naidoo 1 Nicido )) Nlemang SPF Olivier WE Costhuizen

Paduyachy M Pansegrouw CP Pauw AV Pillay T Potter BC Frins Al Pyzikowska RO Razth A Ramdbin L Rood BR Roothman W Rosenberg NL Scott TAGibdIa
1s.lc suhirmayn A Sr:Ttg 15 snﬁg aaSnno o) St:vms 20 Steyn ) Stockwiell W Strachan JG Theron 31 Truter K] Trudgson vian den Berg HA vah Rlekerk
¥1 van Tander 1P van Wy A Vatalldis RN Wakefleld BC Walker D_Weg‘hersla M Wiahahn DC Witans BG Willlams & Wood BW orkmen-Davies

SOHANNESBURG + CAPE TOWN .« STELLENBOSCH - w%’r
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Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,
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OPTIMUM
COAL :
MINE
CONFIDENTIAL :
Eskom Holdings SOC Limited ' :
Megawatt Park
Maxwell Drive '
Sunninghii ' N

Attention: Matshela Koko ¢ Group Exacutive — Genetation
E:mail matsheta koko@eskom.ca.2p
29 Detober 2015

Dear Matshela

T T S T P BN T T

OPTIMUM COAL MINE (PTY) LTD (IN BUSINESS RESCLE) : OPTIONS

We refer to the meeting held at your offices on 28 October 2015 at whith we discussed the varlous ;
options currently avallable o the business rescue practitioners {“BRPe") In order rescue the business r
of Optimum Coal Mine (Pty) Ltd (*OCH") in light of Eskom'’s unfortunate blanket rejection of the 4
proposal made by the BRPs on 17 September 2015, As requested, we set out those options below in
writing for Eskom’s benefit, -
Option 1 ~sale of OEM 10 a third party :

P I The first option is that OCM or the assets of OCM are sold to 3 third party on the basis that this third X

PR party would continue performing the existing Coal Supply Agreement ("CSA"} with Eskom. As the d
assers of OCM are secured In favour of  consortium of banks, this option would requite the third
party to agree 10 assume a meshingful portion of the third party debt in order to secute 2 release of :
the sacured assets. The assumption of such dabt would need to be negotiated with the banking )
consortium that holds the security,

There Is a very limited universe of buyers who have the abliity and willingness to commit the
approximately R4.2 hiflion worth of funding that is required to acquire the business of OCM on this
basls, This option would tequlre that the alleged historical penalty claims are reasonably addressed

Optimumn Coal Mine (Pty) Ltd )
(Registeation No: 2007/005508/07)
A Glencore Operation )
Business Address; N11 Hendrltia Road, Pullenshope Qifeamp,
Melling Address; Private Bag X1201, Pullenshope, 1096, South Africa
Tel.s+27 13 2965111
Registered. Address: 1# Floor, Nedbank Building, 23 Melrose Boulevard, Melrose Avch, Metross Noith,
Johmrmesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, johanneshurg, 2076
Tek: 427 11 7720600 Pax: +27 11772 0697 :

Divectors; R Cotien, C M Ephsaey, P Muhanyele, T Neube % %
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sa that they do not form part of the liabllities or contingent lfabilities of OCM. The BRPs have recelved t

an expression of interest from a party {Oakbay levestments {Pty) Ld) which Is interested In purchasing
the assets of OCM on this basis and the BRPs are prograssing discussions with Oakbay. We confirm
that Oakbay has (since our meeting on 28 October) given us patmission to discose their 1dentity to
Eskem. The BRPs have fimited Gime in which to explere this option because they reguire approximately
R120 million worth of funding an a monthly basis ta continue operating OCM and supplylng Eskom on
the current basis,

i,
s
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Option 2 — sale of OCM to Eskotyi

The second option is that OCM or the assets of OCM are sold to Eskom along the lines set out In Option
1 sbove. The same requirements regarding the assumption of the debit and resolution of the alleged
penalty claims would be applicable in this scenarin, We are also fairly certaln that the bapking
consortium would be comfottable In dealing with Eskom in developing a finantial structure that works
for all parties concerned,

FA TS

(el

=

We understand Eskom triay be Interested in acguiring export allocatlon. The export sllocation utlllsed
i by OCM is owned by a separate legal entity (which also forms part of the banks' securlty package) but
g this could be negotlated on a saparate basls as an add-on ~ agaln paived with the assumption of 2
portion of the debt.

As noted in our discusslons, OCM has the capacity to supply good quality coal not only to Hendrina,
but also to other power stations if the currently curtailed mining sectlons are started up again, From
8 strategic point of view, this would potentially contribute posltively towards coal supply security for
Ezkom in the long run,

TR A T 2 e T ew e

Option 3 —Sale to third party an candition that new terims with £skom are agraed

The third option is that OCM or the assets of OCM are sold to a third party via a competitive disposal i
process but stch sale would be conditional on Eskom agresing to more sustainable ferms and, if
necessary, to address Its alleged penalty claims. This deal would obvicusly expand the number of :
potential purchasers for the assets of OCM but in order for the BRPs to able to run a compatitive sale N
process, they would need Eskom to agree to more sustainahle tarms applying during such process :
because the BRPs will be unable to source funding during such process. If Eskoim is willing to co-
operate and provide some upfront indication that it would support a transaction of this nature, the
e, option becomes more viable, !

We have not Included the opticn set out In our 17 September 2015 |etter In light of Eskom’s cleay '
Indication that It Is not wiliing to agree any amendments to the CSA under the current ownership
structure. We remain of the view that this Is the most viable and compelling option for rescuing OCM
for both Eskom and OCM, so we encourage Eskom to reconsider its position.

Eskom obviously has a major role to play In each of these options and it would ba very helpful if Eskom
were wiliing to Indicate what its views are In relatioh to each option, In particular, if Eskom s
Interested In purchasing OCM, it should advise as soonas possible, because 1t could impact the process
which the BRPs are currently undertaking with Oakbay,

We reiterate that (F none of thesa options prove to be viable in the short term, then the BRPs expact
that they wilt have no option but to put OCM into liguidation,

As we have Indicated previously, we have been very disappointed in Eskem's unwitlingness to engage
meaningfully during this business rescue process notwithstandlng its role as a key stakeholder and our
bast [ntentions to rescue OCM for the benefit of all stakeholders. We hope that our recent meeting
will portend a more collabovative and co-operative relationship between hoth parties. As per our

Nz
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discussions on 28 Octaber you undertook to respond to us by the close of business on Monday, 2
November 20415,

‘We look forward to hearing from you as soon s possible,

Yours faithfully

FOT: P =R v M SR O SRR

Plars Marsden Peter Van Den Steen

P TR PR TN S R AT

Joint Business Rescue Practitioners for Optimum Coal Mine (Pt'y) Ltd {In Business Rescue)

PTTES e R
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Your ref Our ref . Date
W Zwlagers/Zo171 12 August 2015

Wilter's Dirsct Fax Line: 086 819 6422
PETER VAN DEN STEEN

EMAIL; peler @v2rescus.co.za
Dear Sir
OUR CLIEKT: ENDULWINI MINING CORPORATION

We wore informed by Optimum Colliery to communicate our client's offer to you and eitach
hersto & copy of the letier contalning thie offer addressed to Optimum Collisry as well as their
responss.

© Should you requlrs to disouss the detalls of ‘our client's offer, please let us have a date, tima .

and place far this maeting.

In e Interlm Kindly algo let us know when the first mesting of affected persons is scheduled
for. '

Yours falthfuliy

ZWIEGERS/ATTORNEYS

Telephone 0879452109 :
Fex (113252207 !
Witlem BJ Zwlegers - BProc ¢ Emafl carrie@zyiegers,co.za i
Celf ; 082 561 5552 Punkeld West Centra, 2% fivor, Office 288 :

Cor Bompes & Jan Smuts Avenue, bunkeld §
PO Box 41917, Craigheil 2024 '
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65 Augnst 2015 -

M, Shoup Blankfield
Glencore

1% Foor Meligss Bouleverd
Melroge Arth

2196

Opiimum Colliery

Thank you for the sunimary information provided. To be frank, the information wag, -
. dismipointingly fimited; espeoally given the thue i{ tack o put ittogathier, Given the limited
natite of the Infanation we hive Bad to ssek information from, past records and whatsver
information is publicly avadable in order to make an Indiostive offer snd consequarly fae
indicaifve offet e raske here-below i still subject to. full dus ditigmes and conflrmation
of information. As a vesult we will not b in a position to pay tha proposed nen-refundsble
USD10-mifiion, gropqeed to b peyable at the comencembsit of the: due diligoncn.

Our infonnation suggests that we melke an offer, and we hereby do ke the offer, ffir
ZARE.S-bilifon sulsjeck to aful] due diligencs for 100% of Ojtimuin Coad Holdings and all its
asacts, incinding bt not limited o) .
1L fmmpr&dm&yﬁ.m&mmufmmm ; , |-
2. Al withing and any minerel tights beld by e company; - :

3. The Rehabilitalon fimd; and
4, Qthee essets owned by Yie conrpany.

Alaing Corpormtion (Piy) Sk Neg 03/10¢145/07
Yol 27 14450 2000 Fog 427 10435 004
" 00, Boy 1415, Bedforowion 2008 ©

bectos:Sp ube (Chakman B Congwet, BT Wil DMEA070 W) (CHef st Ol Chpswo )

T 7

e b i kb + 188
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; e To confinm the offer we need the following infornation and/ &:ﬁ'ﬁm;]g’ antong, ofhet R
‘ _ informtion fYat sy be fequired;

1. Whnt tesesves and exact assets ave ovwmed by Optimum Cosl Holdings and included
thie projrosed sale and purchase? .

a, Any pat sale will make it extremely diffionlf for two comparies to bi
opertionsl op the same reserve propery with extremely intercomnscted

, : opetations fiom an underground and spencest point of view, '

_ ] 1. ‘For instatise; haw will the water ssspage isene be nldressed by two

' companies mining the same reserve base and that are imfercommectsd.

b. This information s tequired also because some potentiat relative. low strip
ratie opencast-able reserves might by ¢indsified as undergrount reserves due to
the searm thickness, The thickec the seamn, the Jower the strp-ratio- dependlng
on the burden thickmess and feking it comsideration the lowered
undergroond nining cost nssociated with thicker seam mining,

- ¢, ‘The dbpve menfioned point will have a severs impact on the overal] utilispfion
of reserves dus to differences fn extraction faotors associated with opencast
and underground mining,

2. We tieed to establish how Glamcare iendy to address the full wehabilitation. ligbility

, , of which, the largest portier ls assoelated with historical opescast mising,

: 3, Weneed the exaot asséts that will be inoluded fn the proposed sale and purchass,

a The information provided makey to mention of the RBCT ihrough put
capacity (approx. 6.5 mtpa); for example;

b, In fact sucprisingly there {5 mo mention in the ffommation provided of the
signiﬁca.ni: expott vahuties of Optimum.

4, How will this proposed sele fmpact on fhe other shaveholders; apperently Glehcore
otily holds 68% of Optirum?

5. Thete, seotas to be a substartial Hskofs Hability taat is not socounted for tn the
iefprmation supphed. Apparently thera is tonnrge mdersupplied and apparently there
ate qualtty penalties slso ontstending, Whal is the extent of the Bskom Mabilites, if
any?

J Given the lack of slarity of the above from the information provided, a proper and detailed
dug diligenys looking =t the total operation will be requited 1o caloulate a firm offer and

follgwing fom, there provids ay proof of funds, Heving said that our nformation at the
somhent iy that the prce of ZARLS-ilion is fair valve, but as indicated subject to

confiretion.

#th your favaurable eansidaration.




PMM-U11.1-112

40323
W
WERKSMANS

AYTTORNEYS
DELIVERED BY EMAIL

Johannesburg Office
Zwiegers Attorneys 155 5th Street

Sandton 2196 South Africa

private Bag 10015
Attention: Mr W Zwlegers Sandton 2146

Email: corrie@zwlegers.co.za pocex 111 Sandton
Tel 427 11 535 BOOO
Fax 427 11 535 8600
www.werksmans, com
enquiries@werksimans.com

YOUR REFERENCE: W Zwlegers/Zel71

OUR REFERENGCE: Mr E Levenstein/Ms L Becker/Ib/OPTI13168,19/#3387747v1
DIRECT PHONE:  +27 11 535 8237/8196 : Lo

DIRECT FAX: +27 11 535 8737/8796 .

EMAIL ADDRESS:  elevensteln@werksmans.com/| becker@werksmans.com

13 August 2015

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND OPTIMUM
COAL HOLDINGS PROPRIETARY LIMLTED (IN BUSINESS RESCUE)

1 Wa act on behalf of Piers Marsden and Peter van den Steen, the joint busihess rescue
practitioners of Optimum Coal Mine Proptietary Limited ("OCM"} and Optimum Coal Heldings
Proprietary Limited ("OCH").

2 Our client has provided us with a copy of your letter dated 12 August 2015 and thanks you for
your letter,

3 Our client has, however, confirmed that at this stage it 1s not entertalning offers for the

purchase of OCM and/or OCH, or any of its assets but that in the event that It does explore
such an alternative, it will Invite your clients to Join In the formal sales process.

Yours falthfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.

Wer kstmans [ne, fteg, Mo, 1990007215/ 21 Repisierad Offlce 156 Sth Straat Santton 2196 South Afrlca

Directors D Hefer (Chairman) AL Armstrong BA Aronoff DA Arteire T Bata AR Berman NMN Bhenguy L Bick HGB Boshoff GV Bossr T) Brawall MG Binn
W Brown PFBurger PG Cleland JG Clnets PPJ Coetser C Cole-Morgan IN de Villiers L) du Preaz R Feenstra S Fodor 5) Gardiner D Gewer JA Gobetz
R Gootkin ID Gouws GF Griessel 1 Hoflesen MGH Honiball v Hoslo% B8 Hatr HC Jacebs TL Janse van Repsburg N Jansen van Wuuren G Jochannes S uly
3 iallmayer SLG Kaysne A Kenny BM Kew R Killorar, N ¥irby HA Kotze SKrige PlKrusche P ls Roux MM Lessing F Levenstain 25 Lochngr 35 Lubbe
BS Mabasa PK Mabase MPC Mangka H Masonds C Morals KO Motshwane L Naldpe J Nickig ) Nlemand BPF Ollvler WE Dosthulzen S Padayachy
M Bansagrovi CP Pauw AY Pillay T Potter BC Price AA Pyzikowski RI Raath A Ramdhin L Reod BR Ropthman W Rosanberg NL Scatt TA Sibldla LK Stlberman
1A St 1S Smit CI Stevens PO Steyn } Stockwell W Strachan JG Theron 11 Tratar K3 Trudgeon lw van den Bera WA van Niekerk F3 van Tonder JP van Wyk
A Vatalidle RN Wakerield DC Walker D Wagierskl 14 Wighan DC Willans DG Willlams E Wood 5W wrkman-Day,

JOHANNESBURG » CAPE TOWN STELLENBOSCH « TYGER VALLLY
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Your ref Qur ref Date
Mt E Levenstein /Ms £ Betkel W 2wiegers/ZE171 15 Detember 2115
OPTHS168.19M3387747v1

Writer's Divect Fax Line: 086 818 6422
WERKSMANS ATTORNEYS
EAX: 011 535 8737/8796
Dear Sipho
OPTIMUNM COAL MINE (PTY) LTD (iN BUSINESS RESCUE) AND OPTIMUM GOAL
HOLDINGS (PTY) LTD {IN BUSINESS RESCUE ‘
DUR CLIENT: EZIMBOKODWENI MINING (PTV) 1LTD'
Your letter of the 3™ August 2015 raters (copy attached Tor ease of reference).

Your clienit 15 now entertalning offers and our client wishes to patticipate in the formal salea
process &s par your client's undertaking in paragraph 3 of your gbovementionad letter.

Pleaso let us know whether it will be possible ta start cominancing negetiations this weelk,

Yours faithiully

\ )

w B J ZWIEGERS
ZWIEGERS ATTORNEYS

Kindly note that these q{ﬁusmﬂafon at 13700 on 15 December 2015

atd m«apen o 13 j’ammyzms
Tetephone 0379452100
Fax o{1 13252207
it ) Twdaners - BPro¢ Emal ccrrieﬁzvdegers G0.z8
Zﬂtﬁnﬁgz Eg 5%52 f DunkekhWest Centre, o floor, Office 288
R Cny BAimkas & Jan Smwits Avenue, Dunksld
b Biw 41217, Craigha
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WERKSMANS

ATTORNEYS
DELIVERED BY EMAIL

Johannesburg Office
Zwiegers 155 bth Street
wied Attorneys Sandton 2196 South Africa

Private Bag 10015
Agtention: Mr W Zwiegers Sandton 2%46

Email: corrie@zwlegers.co,za Docex 111 Sandton
Tel +27 11 535 3000
Fax 27 1l 535 B600
www. werksinans.com
enquities@werksmans.corm

YOUR REFERENCE: W Zwiegers/Zel171 ‘

OUR REFERENCE: Mr E Levenstein/Ms L Becker/Ib/OPTI13168.19/#3611693v1
DIRECT PHONE! +27 11 535 8237/8196 .
DIRECT FAX: 427 11 535 8737/8796

EMAIL ACDRESS:  elevenstein@werksmans.com/ibecker@werksmans.com

28 December 2015
Dear Shis

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND OPTIMUM
COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We refer to your letter dated 15 December 2015 (“your letter™), received by our offlces on 23
December 2015.

2 You would be aware from the press reports that our cllents, the business rescue practitioners,
concluded an agresment with Tegeta Exploration & Resources Proprietary Limited for the sale
of Optimum Coal Holdings Proprietary Limlted's asgets. This Includes Optimum Coal Mine
Proprietary Umited ("OCM™}, Our ciients did not conduct a format sales process.

3 Our cients are of the view that the agreement presents the most compelling value for all
ctakeholders of OCH and will If implemented In accordance with its terms discharge OCM from
its business rescue proceedings,

4  The agreement however remains subject to the ffilment of certaln suspensive tondltions. In
the event that the conditlons are not fuifilled or walved as the case may be, our dients will be
in congact with you and your client,

5 Our clients' rights remalin reserved.
Yours faithfully

Werksmans Attorneys
THIS LETTER HAS B8EEN ELECTRONICALLY TRANSMITTED WITT NO SIGNATURE.

Werksmang Inc. Reg. No, 1990/007215/ 21 Reglstered Offica 159 5th Strest Sardton 2196 South Afifen

pirectors D Heriz (Chalrman) AL Armstrong BA Aronaff DA Arteito T Bata JD Behr AR Berman NN Bhengu L Bick HGB Bosheff GT Bessr T1 Boswelt
MC Brinn W Brown PF Burger PG Cleland g{; Cloete PRI Coetser C Cole-Morgan 4 de Villiers LY du Preez RJ Feenstra S Fodor 81 Gardlner 0 Gawer
1A Gohetz R Gootkin 1D Gouws GF GHessel J Hollesen MGH Honiball VR Hostosky BB Holz HC Jacohs Th Janse van Rensburg N Jansen van Vuuran
G ehannes S July J Kalimeyer SLG Kayana A Kepny B Kew & Killoran N Kirby HA Katze $ Krige PJ Krusche P le Roux MM Lesging E Levansteln 15 Lathoer
JS Lubba BS Mabasa PK Mabaso MPC Manaka H Mesonde © Moraltis P Mosebo KO Motshwane L Naidoo 3 Rickig 31 Nlemand BPF Ollvier WE Qosthulzen
S Padayachy M Pansegrouw CP Pauw AV Pillay 7 Potter BC Price A% Pyzlkowsk] R) Rasth A Ramdhin L Reod BR Roothman W Rosenberg ML Scott TA Sibidia
LI Sfiberman JA Smit J5 Smit B Sone C1 Stevens PO Steyn 3 Stockwell W Strachan 3G Theron 13 Truier K3 Trodgeon DN van den Berg HA ven Niekerk
£ van Tonder 1P van Wyk A Vetelidis RN Wakefiald DT Wallker D Weglesski M Wiehahn BS Willans DG Willlams £ Wood BW Workman-Diavigs

JOH ANNESBURG » CAPE TOWN » STELLENBOSCH « TYGER VAL %
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Your ref Our vaf Bate
Mr E Levenstein /Ms L Backer W Zwlagers/ZE171 17 February 2015
OPTI13188.19/#3611898v1

Writer's Dirast Fax Line: 086 619 8422
WERKSMANS ATTORNEYS AN
FAX: 011 536 8737/8796 FAX E D

Diear Sit

OPTUAUM COAL MINE (PTY) LTD (IN BUSINESS RESCUE) AND OFtimum COAL
HOLDINGS (PTY) LTD (iN BUSINESS RESCUE
OUR CLIENT: ENDULWINI MINING CORPORATION (PTY) LTD

Previols communioations and in particular your letter of the 13" August 2016 refera.

On 13 August 2016 your client undertook to invite our client to join the jormal sales process.
Despite fhis underiaking, we were Informed that your dlant concluded an agreement with
Tegeta Exploration & Resourges (Ply) L jor the sale of Optimum Coal Holding (Pty} Ld
assets, which includad Optimum Coal Mine (Piy) Ltd.

You mentionad that your client has not conducted B formal siles process, but they were of the
view that the Tegeta trensaction prasents the most sompsliing valus for al) stakeholders, This
desplte the fact that they did not engage with our cliant, nor did thay In any way intsrrogate the
substance of our client's offer.

We attach hereto our cliont's offer once agaln, This is a cash offer, You will note that the
purchase consideration has bissh ralsed by 40 milion US Dollais. The offer has been
Increased: so that a bilfion Rand can be allocated to minority shareholiders which will inchude
workers and community,

Our chiont holds the view that thelr offer (even pefore Hs Incraase) represents a far botter
praposition {o afiected persons and In parficular workera who have hot laken voluntary
retranchment packages,

Certain of the minorties, inter alia the Mankoe Trust have Indicaied thar they prelst our client's
offerto that of Tegeta.

Rumour has It that the representations mads to the Competition Commission when its approval
was sought, was ot enilrely acowrate in that it did not fully disclose our client's offer. We
helieve thls renders ahy decislon taken by the Competition Cammission reviewable.

Reparts In the press create the Impression that Glencors s In fact e driving foree and
mastetmind behind the disposal process and your cliart, the business rescue pracitioners are

not Independent.
Telephone 0879452100
Fax u‘nnr?g%
filem BJ Twl - BProc Emait corl egers.co.2a
\é!ell. :n:nsz 561 %%esrzs Dunkeld West Centre, 2% floor, Offive 288

¢nr Bompas & Jan Smiits Avenle, Dunkeld

PO Bow Qﬁiﬂla\l 2024
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In the above circurnstances tharafore, please confirm that:

1. Your dllent will put our cllent's offer to the affecied perties and then amend lis business
rescue pian to contalin our client's offet.

2, Any consent andfor appraval by the Competition Commisslon wilt be waived as belng
irregular; alietnatively will not be acted on pending a teview thereof,

Slghik shoiﬂd not be lost of the fact that there Is more than meney in lssus and regard should be

had for what Is In 1he Interest of the workers, the ganeral public and the affegted communifies.
Nagotiating within thege parimaters should tip the scales in favour of our cllent's offer.

W B J2WIEGEHS -
ZWIBGERS ATTORNEYS
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NO. FILE NQ. DATE TIME DURATION PGS TO ' DPEFT WIDDE STATUS

123 483 17020826 D02 2 20115358737 " 63 500 oK
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The Business Rescue Practiionsrs «
Glencore

--------------------------------------------------------------------------------

Dear Girs,

Optimum Coal Holdings (Pty) Ltd and Optimwm Coal Mine (Pty} Lid

We hereby make a revised offer for 100% of Optimum Coal Holdings (Pty)Ltd and
Optimum Cozal Mine (Py) Ltd, Kopenfontein Mine, Optimuren Coal Termoinal and all
their assets for a purchage consideration of USD240-million.

The purchase consideration shall be used to sete the creditors, ie. the banks, pay
the minority sharcholders and for the initidl working capital fo notmalise the
operation of the two comparties,

Endulwini Mining is committed to preserve all the current jobs In the two
companies,

The assets comprised bn the sale shall include but not be limited to;

1. The approximately §.5-tillion tons of RBCT shareholding;

2, All mining and any mineral rights held by the two coropanies;
3, The Rehabilitaion fund; and

4, Other assets owned by the company.

Qur funders have confirmed that they are ready to present thelr credentials when
required to do so.

We make this revised offer at the request of interested stakeholders who have teken
note of the press teports around the current business feacue progress and are:

Endlewint Mintag Corpovation [Piy) Ltd! Reg 2082/104148/07
Tel +E7 11 450 20000 Fint: +27 1t 455 D044
£.0. ox 1815, Bedforgvisw 2008

Directors; 5P Dube {Chalrmun) BK Lungwe, BT Mcjoda, DM Wogoer! i) (Chidf Exseutive afficer), C Nyyswa {ii5)

W
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Endulwin Mining Corporation {Piy) Ltd

concerned that information regerding the reported tramsaction is either not
forthcoming and/ or not tranapavent,

We hope to hear your response fo this revised offer from you rather thun read of
your responge in the prese.

Yours sincerely;

Sipho Dube
Chairrman

Tagazof2

&
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ATTORNEYS
DELIVERED BY EMAIL |
Johannesburg Office
Zwiegars Atterneys gidﬁ&?ﬁ?%uﬂw Africa
Attention: Mr W Zwiegers Egﬁzttinagﬁf b
Email: corrle@zwiegers.co.za Docex 111 Sandton

Tel 427 11 535 #0060
Fax +27 11 535 8600
wWww.werksmans.com
enquiries@werksmans.com

YOUR REFERENCE: W Zwlegers/ZE171 :

OUR REFERENCE:  Mr E Levensteln/Ms L Becker/1b/OPTI13168.19/#3670309v1
DIRECT PHONE; +27 11 535 8237/8196

DIRECT FAX: +27 11 535 8737/8796

EMAIL ADDRESS: elevenstein@werksmans.com/thacker@werksmans.com

23 February 2016
Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND OPTIMUM
COAL HOLDINGS PROPRIETARY LIMITED (EN BUSINESS RESCUE) / ENDULWINI MINING
CORPORATION PRDPRIETARY LIMETED

1 We refer to vour letter dated 17 February 2016 ("your letter™) and to the offer enclosed
therewith dated 17 January 2016 ("Offer").

2  As you are aware from our previous correspondence, we act on behalf of Piers Marsden and
Peter van den Steen, the jolnt businass rescue practitioners of Optimum Coal Mine Proprietaty
Limited {"OCM") and Optimum Coal Holdings Proprietary Limited ("OCH")

3 We do not intend to deal with each of the polnts and allegations ralsed in your letter and
reserve our cllents’ rights to do so fully and to the extent hecessary.

4  As you are aware from our letter dated 28 December 2015, our clients did not conduct a
formal sales process. Our cllent was under no obligation to do so. Varlous partles approached
our clients and expressed an Interest In acquiring the shares and/or assets of OCM and/or
OCH. One of the expresslons of Interest was from your client.

5  Having considered all offers and options presented to it, our clients determined that the offer
presented by Tegeta Exploratlon & Resources Proprietary Limited ("Tegeta®) presented the
most compelling offer for all stakeholders of OCH and OCM.

) Befdre our clients can put your client's Offer to affected persons they reguire the following
detali from you -

6.1 full details of the purchaser as weli as the direct and Indirect shareholders of the
purchaser and all of thelr respectlve experlence in operating a mine;

Werksmans Inc. Reg, No, 1991/ 0607215/21 Registerad Offica 155 Sth Straat Sandton 2196 So4Eh Alrica

Dlractors D Hertz {Chalrman) AL Armstrong BA Arcnoff DA Artelro T Bats JO Ber AR Bermas NMA Bhengu U pick HGBE Boshoff GY Bossr TJ Boswell
MC Bronn W Brown PE Burger PG Cleland G Cloete PR3 Coetger G Cola-Mgrgan N de Villlers L) gu Prees. R Feanstra 5 Fedor S) Gardiner D Gewer
1A Gobalz R Gootkn 1D Gouws GF Grlassal ) Hollesen MGH vianiball VR Hosiosky B Hotz HC Jatobs TL Janse van Rensburg N Yansen van Veuren
G Johannes S July 3 Kallmayer S5LG Kayana A Kenny BM Kew R Killoran Y Klrbg HA, Kotze S Krige P] Krusche P le Roux MM Lessleg E Levensteln IS Loehner
j& Lublie BS Mabass PK Mabazsa MPC Manaka H tasonde C Morsitis P Masebo KO Motshwans L Naidoo 1 Nickig J3 Memand BPF Oilvier WE Oopsthulzen
5 Padayachy M Pansegrouw CP Payw AV Pillay T Patter BC Price AA Byzlkowskl R Raath A Rémdhin L Rood BR Roothwan W Rosenberg NL Scott TA Sthldia
LK Silbarman A Smit JS Smit B Sona CI Stevens PO Steyn 7 Stoclowell W Strachan JG Theron JJ Truter KJ Trudgeon DVan den Berg HA van Niekerik
F3 van Tonder P van Wyk A Vatslldis RN Wakefaid DC Walker D weglerskl M Wishahn DC Willans DG Willlams £ wood BW man-Davies ) -

JOHANNESBURG « CAPE TOWN « STELLENBOSCH ¢ TYGER VALLEY




PMM-U11.1-121

")y ™
OPTILI168,19/% 3670300v1 G U Lj \j l::
20092015 '

6.2 ful! detalls of the nature of the transaction {share sale or asset sale);
6.3 a bank guarantee for the purchase price of USD240 000 000 ("Purchase Price") in a
form acceptable to our clients In thetr sole discretion;
6.4 how your client Intends to ensure that the minorlty shareholders recelve a consideration
of R4 billion from the Purchase Price In light of the -~
6.4.1 pre-commencement claim of the consortlum of banks In the amount of
approximately R2.6 blllion; A
6.4.2 pre-commencement clalm from shareholder lenders in the amount of approximatety
R1 billion;
6.4.3 pre-commencement claims of the trade credltors of OCM In the amount of
approximately R289 million;
6.4.4 post-commencement claim of the consortium of banks In the amount of
approximately R251 mitfion; and
6.4.5 post-commencement claim of Tegeta in the amount of approXimately R46 million;
6.5 detalls about whether your client intends to supply coal to Eskom on the terms of the

currenit Coal Supply Agreement;

6.6 details of how your client intends to operate the mine after the closing of any transaction
inciuding confirmation of the avallability of funding to support the operations of OCM on
an ongolng basis from the date on which transaction agreements are sighed; and

6.7 confirmation that your client's Offer has no other conditions,

7 We draw your attention to the fact that any sale of OCH's shares and claims and/or assets will
require the consent of elther the creditors and/or both the shareholders and creditors of OCH
depending on the structure of the transactlon.

8  Our cllents are regulred to publish the business rescue plans of OCH and OCM soon and will
accordingly require the aforesaid information by no later than 17h00 on 28 February 2016,

9 Once our clents have considered the veracity of the aforesaid information they will be in a
position to advise you whether or not they belleve that the Offer ¢an be put before the body of
affected persons for conslderation.

10 Insofar as the Competition Commission ("Commission") 15 coricerned, our clients ~

1.1 deny that information provided, or representations made, to the Commission were
Inaccurate or irregular;

10.2 deny that they were required to disclose your cllent's Offer to the Commlsslon;

10.3 do mot believe that this is a matter to be determined by the Commisslon or that any

decision made by the Commission or Competition Tribunal ("Tribunal") can be reviewed
on this basis. The Commission and Tribunal evaluate the transaction notified to the
Commission and have no power to evaluate other potential fransactions, or to evaluate

the notifled transaction by reference to other potential transactlons; and
ya



PMM-U11.1-122

OPTIL2168.19/¢ 36703001
25092015

10.4 are not at liberty to provide your client with an undertaking that they will waive any
consent or approval that is granted by the Commission or Tribunal In respect of the
Tegeta offer. This is not something that Is within their powers as business rescue
practitioners nor Is It something which our clients are required to provide. The approvat
by the Commission or Tribunal does not oblige our clients te proceed with the Tegeta
offer, which will only be implemented if It is approved as part of a business rescue plan
for OCH.

11 Our dients have a duty to act in the best interests of all stakeholders and maintaln thet they
have done so for the duration of the business rescue proceedings of OCM and OCH. Yeur
cllent's assertion that our clients are not independent is denied.

12 We awelt to hear from you.
Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.
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Your ref Our ref Date
Mr E Levenstein /Mg L Backer W Zwlagars/ZE1 T 24 February 2016
OPT)18168,19/#3670309v1

Writar's Divect Fax Line: DBG 619 8422

WERKSMANS ATTORNEYS
FAX: 011 535 B737/8796

e Dear Sir

OPTIUM COAL MINE (FTY) LTD (IN BUSINESS RESCUE) AND OPTIMUM COAL
HOLDINGS (PTY) LTO (IN BUSINESS RESCUE
QUR GLIENT: ENDULWINI MINING CORPORATION {PTY} LD

We are In recelpt of your Istter of the 23" February 2018,

To ehable us o ohtaln a proper instruction and aseist our client In proporly respanding to the
contents of your aboverentioned letier, we would be grateful if you could fet us have copy of
ihe Tegeta Exploration & Resourcez Proprietary Limited (Tageta’s) offar, This will enable our
cliant to finalize thelr offer in such a way that it can, from a condltions paint of view, compsta on
an aqual footing.

" Couid you also provide ys with the verblage that your clisnts would raqulre In respect of the
hank guarantee mentioned In paragraph 8.3 of your let_ter.

Upon recelpt of the above, our client undettakes to propetly respond o your letter of the 2aM
February 201€ 48 hous,

Yours Tithiully

WEJZ GERR
IWIEG ATTORNEYS
“Telephone 0879452100
- Eax _‘113?152507]
B Zwi - 8P, ragil corrie@zwiegers.co.za
g%ﬁ%’az"sa 1 grzs o Dunkeld Wast Cen%re, nd flogr, Offlce 288

Cnr Bompss 8 Jan Smuts Avenus, Dunkeld
PO Box 41917, Craighall 2024 .

&
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WERKSMANS

ATTORNEYS
DELIVERED BY EMAIL

Joharnesburg Office
. . 155 5th Strest
Zwiegers Attorneys gsmlton 2196 South Africa
rivate Bag 10015
Attention: Mr W Zwlegers Sandton 2146
Emall: corfie@zwlegers.co.Za Docax 111 Sandtan
Tel +27 11 535 BooO
Fax 27 11 535 8600
wWww werksmans.com
enquiries@werksmans.com

YOUR REFERENCE: W Zwiegers/ZE171 .
OUR REFERENCE: Mr E Levenstein/Ms L Becker/ib/OPTI13168,19/#3673625v2
DIRECT PHONE:  +27 11 535 B237/81%6
3 DIRECT FAX: +27 11 535 B737/8796 : .
EMAIL ADDRESS: elevensteln@werksmans.com/Ibecker@werksmans.com

25 February 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND OPTIMUM
COAL HOLDINGS PROPRIETARY LIMITED {IN BUSINESS RESCUE) / ENDULWINI MINING
CORPORATION PROPRIETARY LIMITED

1 Wa refer to your letter dated 24 February 2016,

5 Our dllents are not in a position to disdese the terms of the Tegeta offer to any third party as
such terms are naturally subject to confidentiality provisions.

3 However, the conditions to the Tegeta offer, which have been made public are -

3.1 the approval by the boards of directors of each of Tegeta and Oakbay Investments
Proprietary Limited;
\ : J 3.2 the sighature of the transaction agreements;
3.3 the approval of the transé&lon i)y the lenders of OCH;
3.4 fhe anproval of the Competition Tribunal;
3.5 approval of the Minlster In the Department of Mineral Resources;
3.6 the consent of Eskom to the transaction and the release of DCH from the guarantee glven

to Eskom by OCH for the debts of OCM and the release of its past and current afflliates
(other than the companles that Tegeta is acquiring) from all claims of whatsoever nature
and howsoever arlsing; and

3.7 the adoption of a business rescue plan for OCH.

Werksmang InC. Reg. No. 1690/ 007245/ 21, Repistered Office 155 5th Street Sandlon 2196 South Africa

D!ractorsn[sh Hertz (Chalrman} AL Arms‘cror{ BA Arpnoff DA Arteiro T Bata JD Behr AR Berman MM Bhenge L Bick HG8 Boshoff GT Bossr T) Boswell
MC 8rénn W Brown PF Bumer PG Cleland gG Cloate PP) Coetser C Cola-Morgan JN 6& Villlers L1cU Preez R] Feensira S Fodor S) Gardiner P Gewsr
35 Gobstz M Gootldn ID Gouws GF Griessel J Hotlesen MGH Horlball VR Hosiosky BS Howx [ Jacobs Tl Jans® van Rﬁns_hurg N Jangen van Vuuran
G Tohannes § July J Kalimeyer SLG Kayana A Kenny BM Kew R Kitioran W Kirby HA Kotze S Krige P} Krusche P le Roux MM Lessing & Levenstein I8 Lothner
35 tubbe BS Mabsse P Mebaso MPC Manaka H Magondo € Moraltis P Moseho KD Motihwane I, Naldoc J Nickig JJ Niemand ®PF Oliviar WE Costhuizen
% Padayachy M Pansagrouw CP Pauw AV Fillay T Potter BC Price AB Pyzikowski RJ Raath A Ramdhin L Roed BR Roothman W Rogennarg NL Sectt TA Sthidls
1K Silberman JA Smit J5 Smit B Song CI Stévens FO Steyn 3 Stnckwsll W Strachan J& Theron 1) Truter KJ Trudgeop ON van den Berg HA van Nlekerk
F2 van Tonder JP van Wyk A Vatalidis RN Wakefield DC Walker @ Waglerskl M Wishahn DC Willans DG Williams & Woad BN Workman-Davies

JOHANNESBURG « CAFE TOWN « STELLENBOSCH « TYGER VALLEY
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4 We will furnish you with wording for the bank guarantee shortly,.

5  We await to hear from you.
Yours falthfully

Warksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,

£
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Your ref O vef Date
Mr E Levensteln ivs L Becker W Zwdegers/ZETT 25 February 2016
OPTI13168,19/40673626v2

Writat's Dlrect Fax Line: 035 619 6422
WERKSMANS ATTORNEYS

FAX: 011 635 8737/8799

Dear Sir

OFTISUM COAL NINE (FTY) LTD (IN BUSINESS RESCUE) AND OPTIMUM COAL
HOLMNGS (PTY) LD {IN BUSINESS RESCUE

OUR CLIENT: ENDULWINI MiNING CORPORATION (PTY) L.TD

Your letter of the 25" February 2016 has reference.

GClause 3.7 of your latter only mentions {he adoption of a business rescue plan for OCH. 16 the
adoption of the plan for OCM not required?

As stated in out letter of the 24% February 2016, we shall fespand once we have the wording of
the bank guatantes that your clients require. '

Yours faithfully

weJ2ZWEG
ZWIEGERS ATTORNEYS

T'etephone 0879452100
Faxt 0113292207
Willem BJ Zwlegers » Bfroc Emmall o "W‘*"“"’{ﬁ
Dunkeld Wast Cantre, 2*° ficor, Office 288
Coll'; 082 864 5552 by Sy Ay

PO Bant 419'17. Crali',hnl\ 4

\&
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Your ref Qur ref r Date
Mr E Levenstein /Ms L Bocker W Zwisgets/ZE171 8 March 2016
QPTIM3168,19/43673625v2 |

Writer's Bireet Fax Ling: 088 619 6422

WERKSMANS ATTORNEYS
FaX: 011 535 8737/8796

Dear Sir

OPTIMUM COAL MINE (PTY) LTD (IN BUSINESS RESCUE) AND OPTIMUM COAL
HOLDINGS (FTY) LTD (N BUSINESS RESCUE
OUR CLIENT: ENDULWINI MINING CORPORATION (PTY) LTD

Your client makes mention In a circular addressed to Endulwini fepresenting & minority
shareholder (who we now represent) that the DA is In the process of finalizing approval of tha
transaction. . g :

I the clreumstances we would be grateful if you could forwesd t¢ s & copy of the application.
If your client is noct prepared to let us have a copy of the alppllcation then & simple
acknowledgernant of recelpt by the DMR of the application would suffics.

n the interiin our client's barkers 4re finalizing the documentetion releting to our client's
payment issues.

Yours taithfulty
4

W 8 J ZWIEGE
ZWIEGERS APTORNEYS

4 Telephone (879452100
Fax (113252207
wﬂlem BJ Zwiegers » fbroc Emafl Curﬂe@zwiegers.m.za

Call + 02 561 5562 - * Dunkeld West Centra, 2 floor, Office 288
- . CorGompas & Jan Smuts Avenue, Dunkeld
PO Box 41917, Craifhall 2024
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WERKSMANS

ATTORMNEYS
DELIVERED BY EMAIL

Johannasburg Office
. 155 Sth Streat
Zwiegers Attorneys Sandion 2195 Seuth Africa

Private Bag L001S
Attentlon: Mr W Zwiegers Sandton 2146

Emall: corrie@zwiegers.co.zs Dotex 111 Sandton
Tel  +27 11 535 8000
Fax +27 11 535 8600
www.werkemans.com
enquiries@werksmans.com

YOUR REFERENCE; W Zwlegers/ZEL171

OUR REFERENCE: Mr E Levensteln/Ms L Becker/lb/QPTIL3168.19/#3700211v1
DIRECT PHONE: <27 11 535 8237/3196

DIRECT FAX: +27 11 535 8737/8796

EMAIL ADDRESS:  elevensteln@werksmans.com/Ibecker@werksmans,com

10 March 2016.
Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND CPTIMUM
COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ENDULWINI MINING
CORPORATION PROPRIETARY LIMITED

1 We refer to your letter dated B March 2016, received by our offices at 10h25 on 10 March
2016, via facsimile,

2  Nelther the application to the Department of Mineral Resources ("DMR™), nor any
acknowledgment of receipt by the DMR, Is available to affected persohs of Optimum Coal
Holdings Proprietary Limited (In business rescue) ("OCH").

3  In any event, we do not understand the basls for the request and what burpose woﬁid he
sarved through the provision of an acknowledgement of receipt. Qur clients, the business
rescue practitioners, have confirmed that the application has been submiited and is being
evaluated. : :

4  We note that you are now also acting for a minority sharehclder of OCH, Kindly advise for
whom you are acting and on what basls.

5  Ourclients' rights remain r.jeserved.

Yours falthfully

Warksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.

W mana Inc. Hég, No. 1040/007215/21 Registered Dffica 158 5th Street Sandtan 2196 South Afrfca
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CONFIDENTIAL
Non-Binding Te ak
7 October 2018
Acyulsltion of stake piimim Coal K

1 Pembanl Group (Pty} Lid ('Pembani") will conclude an agreemeni with Optimum Coal
HoldIngs (Pty) Ltd {In Buslness Rescue) ("OCH") in terms of which It whil acqulre 100% of
OCH's shares and claims In Optlmum Coal Mine (Pty) Ltd {In Business Rescue) ("OCM") for a
conslderation of R1 (the "Transaction"), - '

2  The Transaction will include a very limited set of warrantles relating only to tltle and otherwise
the shares in OCH and OCM will be sold on an "as Is" basls.

3 The existing management agreements between OCM and other Glencore group companies will
remaln In place, but wiil be subject to termlnation by elther party on 30 days' written notlce.

4 If OCM wishes to terminate the coal purchase agreement with Glencore International AG
("GIAG") It shall be entitled to do so subject to payment of a compensation payment. OCM will
negotiate and agree with GIAG the amount of the compensatlon payment, and falling
agreement the amount of the compensation amount wlll be referred to an Independent expert
for determination,

5 The Transaction will be subject to the following conditions precedent ("CPs"):

5.1 Pembani compieting a limited due diligence Into the technical, flnanclal, fegal, commerclal
and environmental affairs of OCH and OCM and belng sat{sfled with the results of such
due diligence Investigation;

5.2 approval of a buslness rescue plan providing for the OCM disposal by 75% of the
credltors' voting Interests and 50% of the Independent creditors’ voting Interests;

5.3 concluslon of an agreement between OCM, OCH and Eskom Holdings SOC Limited
("Eskom") In terms of which:

I 53,1 OCM and Eskom conciude an amendment to the 1993 coal supply agreement
’ ("CSA™), on terms on which are satlsfactory to Pembani; and ' :

5.3.2 Eskom irrevocably and unconditionally releases OCH and Its afflliated entitles from
any and ali historlcal and future llabllity and obllgations arislng from the CSA,
Inctuding all Nability for historlcal penaltles claimed by Eskom;

54 concluslon of agreements between OCH, OCM, OCT and FirstRand Bank Limlited, Nedbank
imited and Investec Bank Limited (collectlvely, the "Lenders"} In terms of which the
Lenders approve the Transaction and an agread portion of the debt of OCH Is transferred
from OCH Lo OCM, and OCH and Its subslidlarles, Including OCT, are released from flabllity
In respect of such transferred portlon;

5.5 approval by RECT of a new Coal Exporter in relation to Optimum Coal Terminal (Pty) Ltd;
and
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approval of the Transaction by the Competltion Authoritles, the Minister of Mineral
Resources and, to the extent necessary, the Exchange Control Department of the South
African Reserve Bank (or an authorised dealer In forelgn exchange).

The lonhg-stop date for the:
CP In paragraph 5.1 wiil be 3 November 2015;
CPs In paragraphs 5.2, 5.3 and 5.4 will be 11 January 2016; and
balance of the CPs will be 30 June 201§,

Shandulka Resources (Pty) Ltd ("Shanduka Resources”) and GIAG will sign an amendment to
the Sale of Debt Agreement dated 28 July 2015 and the Payment Instruction Agreement dated
31 July 2015, In terms of which Shanduka Resources will purchase from GIAG an additionat
R60 million of debt held by GIAG In OCH on the basls that the purchase price for such debt will
be settled out of the next dividend payabla by Shanduka Coal (Pty) Ltd to Shanduka
Resources,

Pembanl will with effect from the date of fulfliment of the CP In paragraph 5.1 untll closing or
lapsing of the Transaction provide all post commencament finance {"PCF") required by OCM In
order to continue operating and supplying Eskom under the CSA and the agreement reached
with Eskom for Interlm supply until the end of October, which Is approxImately R120 milfion
per month. If the Transaction becomes unconditional, the Pembani PCF will become
shareholdet debt In OCM,

Plruto, OCH and Pembanl shal! negotiate and execute the long-form agreements to glve effect
to the Transaction by no later than 16 October 2015 and wiil jolntly announce the Transaction
on signature of the fong-form agreements, OCH will negotiate with Pembanl exclusively untll
16 October 2015,

Glencore and Pembanl will within the next year negotiate regarding a possible acquisition by
Pembanl of a further Interest In OCH and/or Koornfonteln Mines {Propretary) Limited.

This term sheet Is non-binding and is subject Yo the concluslon of long farm agreements and
internal approvals of the partles, Including without Vimitatlon, the Pembanl Group and
Shandulka Group boards.
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CONFIDENTIAL

Oakbay Investments (Pty} Ltd
Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandawn, Sandton

Attention; Ronica Ragavan
Emall; tonicadoakbay.co.za
cC

Nick Matthews
Parther, KPMG South Africa Head of Mergers & Acquisitions:
Emall: nick.matthews@kpmg.co.za

Werner Jacobs
Assoclate Director, KPMG South Africs Mergers & Acquisitions, Mining Transaction Leader Afrlca
Email: werner. jacobs@kpmg.co.za

7 October 2015

Dear Sirs
OFTIMUM COAL MINE (PTY) LTD — NON-BINDING OFFER

We refer to your letter dated 21 September 2015 and our subsequent meeting held on 29
September 2015 regarding your non-binding indicative offer ("Offer”) for the acquisition of the
assets and operations of Optimum Coal Mine (“OCM"}.

Following the meeting, we have received another unsolicited offer for OCM from a third party. We
believe that the terms of the third party offer are, on the whole, more favourable than your Offer, It
is a conditlon of the third party offer that we engage exclusively with the third party for a period.

Optimum Coal Mine (Pty) Ltd
{Regtstration No: 2007/008308/07)
. A Glencore Operation
Pusiness Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
- Mailing Address; Private Bag X120}, Pullenshope, 1096, South Adrica
Tel,; 427 13 2965111
Registered Address; 1% Floor, Nedbank Bullding, 23 Melrose Boultevard, Melose Arch, Melrose Noxth,
Johannesburg, 2196, South Afrlca
Malling Address: Sufte No. 19, Private Bag X1, Melrose Atch, Johannesburg, 2076
Te) 427 11 7720600 Fax 427 11 7720697

Directors; R Cohen, CM Ephron, P Mahanyele, TNcube Q{\ ;
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We are therefore unable to progress discussions regarding your Offer at this stage or to allow you 1o
proceed with your the due diligence.

If we are unable to reach agreement with the third party, we will contact you to progress your Offer,
We thank you for your continued intarest,
Yours faithfully

Plers Marsden Peter Van Den Steen

Joint Business Rescue Practitioners for Optimum Coal Mine {Pty) Ltd {In Business Rescue)

\
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Tel +27 11 061- 2000
85 Grayston Drive, sandton 2146
Postnet Suite 145, Private Bag X9924, Sandton 2146

11 February 2016 C E 2 1

The Joint Business Rescue Practitioners
Optimum Coal Holdings (in Business Rescue)

Messrs Plers Marsden and Peter Van Den Steen

STRICTLY PRIVATE AND CONFIDENTIAL

Dear Sirs,

ACQUISITION OF OPTIMUNM COAL HOLDINGS (PROPRIETARY) LIMITED (“OCH”) BY TEGETA EXPLORATION
AND RESOURCES {“TEGETA")

Pembani Pevelopment Trust will become an Indirect shareholder in OCH through Lexshell 849 (Proprietary)
Limited, as part of the post implementation steps of the merger hetween Pembani Group and Shanduka,

We are aware that Tegeta Is In the process of acquiring 100% of the assets of OCH [including lis interests in
Optimum Coal Mine (in Business Rescue) (*OCM"), Optimum Coal Termlinal and Koorntonteln Mines), subject
to certain conditions precedent the detatis of which have been shared with us and were disclosed in press
announcements in December 2015,

Pembanl Group (Proprietary} Limited attempted to conclude a simfiar transaction with yourselves and
Glencore to acquire a 100% shareholding in OCM conditional on  obtaining Eskom and the Department of
Mineral Resources’ [“DMR”} approval and arrlving at a negotiated share of the exisiing liabilities at OCH.
Eskom was not prepared to amend the OCM coal supply agreement {“CSA"} or walve its rights to enforce the
claim under the C$A, which fed to the Pembani transaction failing.

We cannot precluds yourselves, Glencore and the OCH creditors from implementing the Tegeta transaction.
We cannot vote on the Business Rescue Plan. However, without belng critical of yourselves or Glencore, we
wish to place on record that we are concerned about developments that led to the conclusion Offhg Tegeta
Transaction and the faiiijre of the Pembani transaction. We have sympathy for the fact that you and Glencore
might under, current circumstances, not have much aiternatlve but to proceed with Tegeta.

Kind regards,

Permbani Development Trust

Ce: Clinton Ephron

Trustees:

Ol Shongwe, JAL Pltman, KD Masogs, ML Modlia,
Aleawon

February 2016
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Cakbay lavestments {Pty) Ld

@rayston Rldge Office Park

Block A Lower Ground Floor

144 Katherine Street

Sandown, Sandton

Attentlon: Ronica Ragavan
Email: ronica@oakbay.co.za
et

Niek Matthews
Partner, KPMG South Africa Head of Mergers & Acqulsitions:
Eenail: nick matthews@kpmg.co.za

Werner Jacobs
Associate Director, KPMG South Africa Mergers & Acquisitions, Mining Transactlon Leader Africa
Ermall: wernar.jacobs@kpmg.co.za .

23 Qctober 2015

Deary Sirs
OETIMUM COAL MINE (PTY] LTD - NON-BINDING OFFER

We refer 1o our meeting held on 20 October 2015 regarting Oakbey's non-binding offer for the
acquisition of the assats and operations of Optimum Coal Mine (Pty) Ltd ("OCM"} (the “Transaction®).

We confirm that we are Interested In progressing discussions with Oakbay regarding the Transaction
but before we allow Orkbay to commence its due diligence, we believe that we need to reach
agreement regarding certain key parameters for the Transaction. In this regard, we set out below the
Key terms and conditions upon which we would be able to proceed;

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007005308/07)
A Glencore Operation
Bustness Address: N11 Hendyina Road, Puifenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Afrlea
Tel.: +27 13 2965111
Registered Address: 14 Floor, Nedbank Building, 23 Melrase Boulevard, Melrose Arch, Melrosa North,
Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrase Arch, Jeharmesburg, 2076
Tel: 27 11 7720600 Pax: +27 11 772 0697

Ditectors: R Cohen, C M Ephron, B Mahanyele, T Necube
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v Oakbay will be afforded until 30 November 2015 to complete its due diligence of OCM and
agree and sign definitive agreements with OCM and Optimurm Coal Holdings (Pty} Ltd {"OCH")
for the Transaction;

« we will continue to draw on third-party post-cammencement flnance until the signature of
the transaction agreements {l.e. ho later than 30 Navember 2015), but thereafter (e no later
than 1 December 2015), Oakbay will be required to provide post-commencement finaonce
until the closing of the Transaction;

e Oukbay will, however, need to procure the In-principle consent of Eskom for the Transaction
by no later than 15 November 2015 because if Eskom is not willing to consent to the
Transaction, there Is no point proceeding with further discussions;

» if the Transaction proceeds, Oakbay will need to acquire the business of OCM or the shares
in OCM on a going coneern basls, which means assuming all present, future and historical
kabilities of OCM {inciuding in telation to Eskom) and all exlsting contracts (including the
mining contractor agreement). As part of lts assumption of OCM’s lahilities, Oaklsay will also
need to procure a release of OCH and lis affiliated entities for any liabiiitles of OCM to Eskom,
We, as the BRPs, simply cannot justify selling the assets of OCM for no consideration and
leaving OCM with all historical liabilities. Moreover, if we were to seli the assets without the
liabilities of OCM, this would render the tmplementation of the Transaction non-viable, We,
as the BRPs, would need to run a transparent sales process to ensure that it is maximising
value for the creditors of OCM and weould need to obtaln funding during that process which
is not available. The Transaction would need to form part of an approved business rescue
plan at OCM which provides for the compromise of the remalning creditors. This plan Would
need to be proposed to creditors and approved hy 75% of the creditors, but in any event it
remalns subject to challenge i there Is absolutely no value left for other creditors.

s if Oakbay is Insistent on canceliing the mining contracior agreement, QCM is wllling to work
with Oakbay in order to reduce the amount payable for such cancelation, buf the amaunt of
suich damages must be assumed by Oakbay as patt of the business of OCM;

s Oakbay will need to assuma a portion of the debt which Is secured over the assets of OCM.
The exact amount of the debt to be assumed will need to be agreed amongst OCM, Cakbay
and the banks during the due difigence; and

e the Rl purchase consideration does not include any RBCT allocation, which we hote 15 not
owned by OCM but rather Optimum Coal Terminal {Pty) Ltd ("OCT"}. If Oakbay wishas to
purchase RBCT allocatlon as part of the Transaction, the terms and consideration for such
purchase will need to be separately agreed with OCT.

We have commenged collating the necessary information for the due diligence, We will provide the
information to you once you confirni In wiiting your agreement to the sbove tertms and conditions..

We look forward to-hearing from you.

Yours falthfully

Piers Marsden Peter \fan Den Steen

Joint Business Rescue Practitioners for Optimum Coal Mine {Pty) Lrd {In Businass Rescue)

=\
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TERM SHERT FOR PROPOSED ACQUISITION OF OPTIMUM COAL MINE (P1TY) LTD 13Y
OAKRAY INVESTMENTS (PTY) LTD

This term sheet describes the key terms and condiions on and subject to which Optimum Coal
Holdings (Pty) Ltd (in business rescue) ("OCH") and Qakbay Investments (Ply} Ltd ("Oakbay") ave
willing to engage with sach olher regarding the potential disposal by OCH of its shares in and claims
against Optimum Coal Mine (Pty) Lid (in business rescue) ("OCM") to Oakbay (the "Proposed
Transaction”) and the proposed principal tering and conditions thereof,

While it is Qakbay's preference o acquire the assets of OCM (rather than the shares in and claimg
against OCM) and to assume sertdin agreed liabilities of OCM, Oakbay is (subject t¢ the satisfactory
outconte of the due diligence), prepared to consider the Proposed Transaction as set out in this term
sheet.

This term sheet is not intended {o be legally binding, save as to this paragraph and the provisions
relating to Costs end Expenses”, "Confidentiality”, “Exclusivity”, “Good Faith”. "Goverrilng Law
and Arbitration” end “General” below, which terms will be binding on the parties with (he effect
from the dato of signature by the party signing last in time of this term sheet (*Signature Date®).
OCH and Oakbay agree and acknowledge that this term sheet is not intended [0, nor does it create, a
legally binding obligation to proceed with the Proposed Transaction and that no such obligarion will
arise unless and uniil the Definitive Agtreements (as defined below) are signed by (he parties.

- Seller OCH (represented by its joini business rescue pracl‘ifionms, Piers
Marsden and Peter Van den Steen ("BRPs™)}

Purchaser Qukbay (or its pominee)

Targel The Target comptises the foliowing:

(i) 100% of the issusd share capital of OCM, beld by
OCH,; and ‘
{ih 100% of the claims held by OCH apainst OCM,

OCM will be acquired as a going concern such thar Oakbay
(limited 1o the terms, conditions and amount ol its funding
obligation to OCM) will be indirectly liable for seilling all agreed
liabilities of OCM (including trade cteditors and any agreed -
Habilities relating to the termination of the existing mining
confractor) save for:

(i the debt and fabilities of OCM I favour of the
consortium of banks (“Bank Debt”); and

(i} the alleged claim of Eskom Holdings SOC Limited
("Fskom"),

both of which wili be deaft with s per below.

The existing mining contracting agreeiment will be terninated on or
prior to the implementation of the Proposed Transaction on lerms
and conditions to be agreed between OCH, Oakbay and the
contractor, ineluding the potential purchase by OCM of the
equipment and infrastructure owned by the mining conractor,

-~
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Oakbay will need w commit sufficient funding tw fund the
operations of OCM post implementation of the Moposed
Transaction in order to place the BRPs in a position in which they
are abie to determine that OCM is no longer financially distressed
and terminate the business rescue procesdings of OCM.

Oskbay will be responsible for providing posi-commencement
finance to OCM with effect from the date 15 (fifteen) business days
after the signature of the Definitive Agreements (as defined below).

The Target does not include any RBCT allocation which is held by
Optimum Coal Terminal (Pty) Ltd ("OCT"), another subsidiary of
OCH, If Oakbay wishes to acquire RBCT allocation from OCT,
this will need to be separately agreed with OCH and OCT and an
appropriate amount of the Bank Debt (as defined below) associated
with that RECT allocation will need to be assumed or settled.

Purchase Conslderation The purchase consideration for the Target will be R1.

Bank Debt OCM is currently indebted to a banking consortium comprising
Rand Metchans Bank, Invesiee and Nedbank (the "Consortlum®)
for the Bank Deb.

The Bank Debt iy secured over all of the assets of OCM including,
without limitation:

) the shares and ctaims in OCM held by OCH;
(i) the mining rights of OCM;

(i) the immovable property of OCM; and

(iv)  the smovable property of OCM.

On zequisition of OCM, a portion of the Bank Deln will be faken
over or settled by Oakbay, the exact amount of which will be
determined during the course of the due difigence and will be

S negotiated in good faith between QOUH, OCM, the Consortium ana
Oakbay.

Fskom Claim Bskorn has initlated a claim against CCM and OCH in the amount
of approximately R2.2 billion ("Eskom Claim") i1 terms of the
Coal Supply Agreement with Eskom ("CSA”), OCM and OCH
dispute the claim, OCM ard OCH will provide information 1o
Oakbay during the due diligence regarding the Eskom Claim,

The partics shall use their best endeavors 0 negaliate a [l release
by Eskom in favour of OCM and OCH in respeot of the fiskam
Clain. -

If the parties ave unable to obtain a full release for OCM and OCH
in respect of the Bskom Claim, OCH and Oakbay will negotiate
betweer them an apportionment of liability for an agreed amount of
the Eskotm Claim on the basts that OCH will pay its agreed portion
i Oakbay and OCH wili be released and indemnilied from any
further liahility to Uskom in velation to the Eskom Claim,

Page 20l B
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Conditions Precedent The Proposed Transaction will be subject 10 1the following
conditions precedent:

1, Qakbay obtaining:

i the unconditional written consent of Fskom for the
Proposed Transaction; and

i, an unconditional and trrevocable release by Eskom in
favour of OCH in respect of all future Tiability and
obligations arising from the CSA (subject to completion
of the Proposed Transaction);

2. Oskbay completing a legal, tax, tfinancial and technical due
diligence into the affairs of OCM and being satisfied with
the results of such due diligence investigation;

3. finalisation and executlon ol the defintlive comprehensive
transaction  agrgements  (“Definitive  Agreements™),
including the following agreements:

i, an interim financing and management agreement
between Oakbay, OCH, OCM, the Consortium and
the BRPs to govern, amongst other things and subject
10 applicable anti-trust rules / competition rules, the
post commencement financing and the conduct of the
business of OCM between the date of signature of the
Definitive Agreements and the Proposed Transaction
becoming unconditional; and

fi. & sale agreement between OCH and Oakbay 1o give
effect 1o the Proposed Transaction andgd which reficets
the ferms and condiions set oui in this term sheet
(including the consents and approvals contemplated in
point 6 below and a clzuse to stipulsting those events
that will, and those events that will not give rise to a
material adverse change In relation to OCM and its
business during the time from the date of signature of
the Definitive Agreements 1o the date of fulfiliment of
the iast of the conditions precedent) as further agreed
during the due diligence;

4, QCH and/or OCM (as may be applicuble 1o the Proposed
Transaction) ceasing {o be in business rescue, whelher by
way of the approval of the business rescue plan for OCH
providing for the Proposed Transaction by 75% of the
creditors’ voting inferests and 30% of the independent
creditars' voting interests of OCH, or otherwise;

Th

conclusion of agreements between, fnrer afia, OCH and
OCM and the Consortium in terms of which the members
of the Consortium approve the Proposed Traasaction and

page 3of & / R
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pive effect to the arrangement regarding the Bank Debi as
contemplated above; and

6, obtaining of all applicable statulory and/or reguiatory
consents, including consenls of the Minister of Mineral
Resources in tenng of section 11 of ihe Mineral and
Peiroleum Resources Development Act, 28 of 2002
(“MPRDA™ and the relevant Competition Authority in
terms of section 13A of the Competition Act, 89 of 159§
{*Competition Act™).

Timetable The parties intend to proceed as quickly as possible wilh the
Proposed Transaction,

Oakbay will commence its due diligence immediately afler the
Signafure Date and, provided that information and documenlation
is timeously provided to Oakbay, finalise fts due diligence by no
later than the date that is 30 days afler the Signature Dale,

As soon as reasonably practicable following the Signature Date, the
parties will commence negotlations regarding the Bank Debl and
the Bskom Claim and the other terms of the Definitive Apreements,
The initial drafis of the Definitive Apreements will be prepared Ty
OCH and furnished 1o Oakbay noi {ess than 15 (fificen) business
days after the Signauwe Date, for their review and comment,

OCH and Qakbay will negotiate in good faith with a view 1w
signing the Definitive Agreements within 7 (seven) days of the date
of finalisation to the satisfaction of Cakbay of the due diligence,

The parties agree that, for purpeses of caleulating any time periods
referred to in this term sheet, such time periods shall exclude the
period between 16 December 2013 and 3 January 2016 (bolh dates

inclusive).
Post Commencement Oakbay shall provide post commencement financing to GCM with
Finaneing effect from 15 {fificen) business days after signawre of the

Definitive Agreements, provided 1hat the only vulstanding
conditions precedent as such time are (i) the consent by’ the Ministay
tn tetns of section 11 of the MPRDA (“Section 11 Approval);
(ii) the approval of the relevant Competition Authority in terins of
section 134 of the Competition Act (“Campetition Approval);
and (ifi) other conditions precedent that are conditional on Section
11 Approval and Competition Approval.

The parties acknowledge that there is a measure of yisk 10 Oakbay
in providing post commencement financing belore the conditions
precedent have been fulfilled, The parties will have cansideration
1o what will be a reasonable time in which o obtain the approvals
contemplated in those conditions precedent, and will provide in the
relevant Definitive Apreement(s) for a limit 0 the amount and
duration of the post commencement finance lo be provided by
Oakbay prior to the aforementioned conditions precedent both
being fulfilted.

page 4 of 6
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Costs and Expenses All costs and expenses incurred In connection with the Proposed
Transaction will be borne by the patty incurring them,

Confidentialidy This term sheet is confidential and is subject to the non-diselosure
agreement dated 24 July 2015 between OCH, OCM and Oukbay, as
amended,

Bach party confirms that no announeement is required to be made
or will be made in connection with the execution of this tesm sheet

The non-disclosure agreement and this confidentiality clause shall
not restrict the parties’ ability to engage with such parties as may
be necessary to progress the matters sxjpressly contempiased in this
term sheet, including Bskom (in relation to the CS4A and the Eskom
Claim), the Department of Mineral Resources (in relation (o section
1! of the MPRIYA), the Compelition Authorities {in relation Lo the
application and approval of the Proposed Transaction in terms of
section 13A of the Competition Act), the Consordium (in relation 1o
the Bank Debt) and each pertics’ professional advisors required 1o
assist in relation to the Proposed Transaction.

This provision shall survive the tesmination of this e sheel.

Toxclusivity OCH and OCM shall not until the date that 15 30 days after the
Signature Date, solicit, initiate, encourage, enteriain or consider
metits of any interest, inquiries, offers or proposals rom, discuss or
negotiate with, enter into any agreement, arrangement or
understanding with, provide any information to anyane except
Oakbay and its ditectors, officers, employees and representatives,
with a view to effecting the sale, transfer, or other disposai of, ot
busitess combination inveiving, OCM or any of is assets,

Good Faith The parties undertake to engage with each other in good faith and
without undue delay in evaluaiing the Proposed Transaction and
seeking to progress; linalise and implement the arrangements
contemplated in this term shect.

( nA Governing Law and  This term sheet and any non-centraclual rights and obligations
o Arbitration arising in connection herewith shall be governed by Suuth African
lawr,

Any disputes arising from or in connection with this texm sheel
shall if so required by either party by glving wiitten notice w that
effect to the other be finally resolved in accordance with the rules
of' the Arbitration Foundation of Southern Africa ("AFSA™) by an
arbitrator ot arbitrators appointed by AFSA. There shall be no
rght of appeal as provided for in article 22 of the aluresaid rules,

Each party (i) expressly consents to any arbitration in terms of the
aforesaid rules being conducted as a matter of urgency; and (ii}
irrevocably authorises the other to apply, on behalf of all parties o
such dispute, in writing, to the secretarial of AFSA in terms of
article 23(1) of the aforessid rules for any such arbitration w be
conducted on art urgent basis,

Page 5of &
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General This term sheat supersedes all previous agreements, arrangements
and commumications refating o the Proposed U'ransaction,

No amendment or variation of this (@rm shee is valid or binding on
a party unless made in writing and executed by duly authorized
representatives of each party hereto,

The slgnature by any varly of a counterpart of ihis term sheet shall

be as effective as if that party had signed the same document s the
other party,

Signad by:

On behalF of Optimum Coal Heldings (Pty) Lid {in business rescue)

Date: 20/8=// /¢ _—
Name: [ Vral B e
Posifion: AL

Sipned by:

On behalf of Optimum Coal Mine (Pty) Ltd (in business rescue)

e .
=l

T 107 -
Name: A L vans pEw 57@{5—@
Position: AR AL

Signed by:
On behalf of Oakbay Investisents (Pty) Ltd

Dite: Z2O1S~11. |2

Name: N AZEEM o A
Position:  fy,LGCTOR,

Page 6 of &
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Eskou Holdings SOC Limited
Megawatt Park
Maxwsell Drive
Sunninghill

Attention: Matshela Koko: Group Executive — Geveration

e ;‘J.. Iﬁ

3 November 2015

Dear Matshets

OPTEWUIM COAL MINE (PTY) LTD (IN BUSINESS RESCUE] : OPTIONS

1. We refer to your Jetter to the BRPs dated 30 October,

&
2. Asyou are aware we have recsived consant from the mejority of the creditors 16 extend the publication of a L
bysiness rescue plan for Optimurs Cosl Mine (Pty) Ltd (*0CM") from 30 Octabar, 2015 to 29 February, 2016, il

3. Eskom is the key role playar In ensiwring OCM’s ststainabllity Into the future, Without Eskom's Intimate
(welvement in developing a solution to save OCM we are unable to publish 3 business rescue plan that will
satisfy the tritaris for a successful business rescue. To date we have not been able to engage in a constructive
manner with Eskom to, jointly and with mutua) [ntent, explore and create 2 realistic and viable roadmap
forward ~ both for OCM as well as Eskom, We therefora request again, that Eskom engage with the BRPs to
addrass these issues constructively, ' : '

sy

4, The extension of the publication dste to the 29th of February, 2016 is based on the premise that proper
progress durlag the month of November Is made. This would need to be sufficiently develeped to qualify for
tnclusion In 2 reallstic and viable business vescue plan, Such a provess will take us into the early paris of next
yeat,

o S s S A L 2T

Oplimum Coal Mine (Piy) Ltd
(Registration No: 2007/005308/67)
A Glenoore Opeation
Business Address: N11 Hendrina Rond, Pullenshope Offramp, Pullenshopa
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Afilea
Teld 427 19 2065111
Reglstered Addvess: 1% Floor, Nedbank Pudlding, 23 Malrose Boulevard, Malrase Arch, Melrcse Norih,
Johenneshisg, 2196, South Africa

Mafling Address: Suite No. 15, Private Bag X1, Melrose Arch, Joharmesburg, X076
. Teb: 427 11 7720600 Pax: +27 11772 0657
Ditectots: R Cohan, M Ephron, E Mahanyele, T Ncube \ ﬂ
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5. Please note that we fiave managed to sacure conditional funding to keep OCM going for the month of
Noverber oy, We therefore have a 3 month long funding gap which, If BRPs are unable to bridge, will result
I ihe Inevitable iiguidation of OCM on or before the end of November 2015.

5 As matters stand currently we have not {as BRPs) bean able to develop a plan that will ensure viable cuad
supply to Eskom on the basts of the Coal Supply Agreement as sighed in 1393 - the only way that we can do
50 I8 if Eskern and the BRP: collaborate to achieve this comman gosl. If we fall to achieve this there will not
be 3 business rescue plan for DCM and we wil have ne cholee but to liguldate OCM, Eskom cannot be left out
of this process and must be part of It. Each of tha optlons listed In our letter dated 29 Octaber, 2015 requires
the intimate involvemant of Eskom

2. The Eskom clalm that you referred to in your letter, as represanted in the summons issued and filed on the
5th of May 2015 and in the referral to arbiiration, is in dispute and will have to he resoived {post business
rescue proceedings) or alternatively negotiatad. Please note that shouid the outcome of this business rescue
process result In the figuidation of OCM, Eskom will rost likely recelve & zero dividend In the Rand for any of

) its clalms.
R

8. | refet to our letter, dated 28 October, 2015 and kindly requast that Eskom responds to the letter as soch s

possihle.
Youts falthfully
Pleys Marsden Peter Van Den Steen

Joint Busitiess Rescus Practitioners for Optimum Coal Mine {Pty} L1d {in Business Rescue)

ey
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@Gskom —

Mossrs, Marasden and Van Dan Steen Date;

Joint Business Rescue Praciitioners 5 Noveinber 2018
Optimum Coal Mine (Pty} Lid (in Businsas Rescus)
BY EMAIL.
Dear Sirs
\ :
R OPTIMUM COAL MINE (PTY) LTD (IN BUSINESS RESCUE): OPTIONS

1. Recaipt of your corespondence daied 3 November 2015 Is hareby acknowledged,

2. EBskom agrees that a viable business rescue plan needs to be tabled by the practitioners
and it has assumed that such plan would have been formulated with sufficlent dagree of
certainty as to the options available fo OCM.

3. I is with grave concesn that Eskom notes the continuous threat of fiquidation =t the same r’
time as you are seeking constructive enpagement between the partiss. As a Glancore
operation, QCM shoukd enjoy far more than conditional funding for limited time periods,
There appears to be no concerted commitment on the part of OCM and it opsrators to
meaningfully engage on the issuss without resorting to velled threats of discortinuation of
supply and recently, fiquidation. | would request that you desist from these types of tactics
with Immediate effect. :

4. Youwould appreciate that Optimum supplies one of Eskom's key conlributors to the national
power system. Hendrina Power Station s 2 stalwart in the Eskom fleet. Glencore was fully
- . aware of the dynamics and history relating to the nature of the coal supply agreament and
S R it structure as its representatives undestook before the Competition Tribunal that it would
e honour the gontract, Eskom ralsed its concerns at the time and those concerns concarning
tha behaviour of Glentore may well ba in the process of being realised as we withess the

tactics belng deployed in the current engagemant with Eskom,

5. Accordingly, Eskom is appalied st the bistant disregard OCM displays for the impact that
threats of flauidation has on the precarious balancs of energy seclrity and commercial
viabliity, Glencote surely cannot be percetved to be acting in the national interest when &
threatens to cut off the fuel supply of a key strategic asset, ,

6. | do not nead to spell out the fidusiary duties of directers to you as business practitioners b

and | am sure your clients have besn appropriately advised as to tha implicalions of their
actions. :

Head Office

WPWEWMW&M% .
PO 1081 nmbugfuoosA .
Tl 427 41 BOD 4852 Fax 427 88 868 2072 www.eskom.on.za 3
Eskem Haldings SOC Litt Reg No 2002001652720 & QJ ¢
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7. As matters stand currently, Eskom may be compelled fo seek infervention from such
institutions such as the Tribunal, the Department of Mineral Resources and service
providets to ensure meaningful engagement with OCM. It may also be an apprapriate fime
for Eskom to review the engagement with Glenoore from a portfolic perspestive.

w_-h‘-—m
8, Your earier carrespondence indicated poasible options, one of which was the sale of
Optimum to thitd perties, We hote that you have an offer on the table, Eskom is happy fo
engage in a roundtable discussion with the intetested party and yourselves to establish the
veracity of the offer, You have repestedly emphasized the limited time avaltable ta axplots

i
stich options and Eskom would be willing to enter inta such discussion provided that it aims [
{o find & solution. 3

9, Eskom's rights remain reserved af afl fimas.

e S

10, | ook forward fo receipt of your proposed engagement plan per retum correspondence,

TErTIT

Yours sincerely =

R e £V

Matshela Koko
GROUR EXECUTIVE: GENERATION

SR

& Gt
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Attention: Matshels Koko: Group Executive —~ Gengration

o

E:mall matshelakoko@eskom.co.zs A
' - 13 Novembar 2015 ;rg
i

i

Dear Matshela é
4

X

GPTIMUM COAL MINE (PTY) LTD {IN BUSINESS RESCUE): CPTIONS o
' 3

t, We refer to your letter dated 5 November 2015, .
i

2. Asour primary objective Is Inl moving this process forward, we see na merlt engaging in aback and forth with Eskorn i
regarding the clrcumstances glving rise to the business rescue of Opttmurn and each party's respective conduct i
during the process, We do, however, wish to place on record that, as the business rescue practiiioners of OCM, we &

are well awate of the [mportance of the Hendrine Power Statfon te the country as 2 whole and gur duties as bustness 1.
vescue pracéitianers, it ls for this reason that we have endeavoured, since the inceptlon of business rescue, to :
angage with Eskam meaningfully in order to reach a solution that balances the Intetests of GCM, Its stakehalders
(importantly its employees and the many dependents of stich empioyees) and Eskom, i

b

[

3, We are encouraged that Eskon is witling to angage In 2 roundtable discussion with the interested party, Oalibay
investments. \We tan confirm that Oakbay [nestments have now commenced due dilfgence on OCM, Weanticipate
that we and Oakbay will be looking to engage with Etkom very shortly, We wll! ba In contact with you In this regard. i
We are hopeful, that with the support of Eskom, we will be able to canclude a transaction with Oakbay Investments, :
which can form tha basls of a viable business rescue plat,

B

Optimum Coal Mine (Pty) Ltd
{Regigtration Not 2007/005308/07)
A Glencore Cperation :
Business Addreas: N11 Hendrina Read, Pullenshope Ofiramyp, Pullenshope
Mailing Address: Privats Bag X1201, Pullershope, 1096, South Africa
Tel.: +27 13 2065111
Regiatered Address: 1# fleor, Nedbank Building, 25 Melrase Boulevard, Melrose Arch, Melyose North,

Joharmesburg, 2196, Bouth Africa :
Mailing Address; Suite No, 19, Private Bag X1, Melrose Axch, Johanesburg, 2075
Tely+27 11 7720600 Pax: +27 11 772 0657 )

LT

g

Directora: R Cohen, CM Ephron, P Mahangela, T Neube
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4, Further to our telephione conversation earller this week we look farward to meeting with you nnp Monday, 18
Mavembar 2015 to progress our distussions and ewait your confirmation of the time and venue for the meeting.

Trery At

Yours falthfully

=

=
EE2=

g

- PENT

o

TR A R

-

Piers Marsden Pevar Van Den Staen
Jolnt Ausiness Rescue Practitioners for Optimum Coal Mine (Pty) Ltd {In Business Rescua}

e

ppear -y e SRR

v
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Meeting Name: Exploratory Discussions on Sustainable Hendrina Coal Supply

Date: Time: Venue: Meeting No.:
24 November 2015 15h00 -16h20 | Huvo Nkulu Boardroom _| 01/2015
Attendees:

Shaun Blankfield (Glencore) (SB)

Matshela Koko (Chairperson) (MK)

Piers Marsden (Marsden Associates) (PM)

Suzanne Daniels (SD}.

Petér van den Steyn (PvdS)

Edwin Mabelane (EM)

Nazeem Howa (Oakbay) (NH)

Ayanda Neeta (AN)
Ashu Chawla (Oakbay) (AC) g

Ronica Ragavan (Oakbay) (RR)

The Chairperson opened the meefing and welcomed all.

Emergency evacuation procedure was explained.to all.

Chairman’s opening remarks: Eskom is managmg ; “ht systam and Hendrina is key to the

system, Therefore it is |mportant to rescue the mlne to ensure aecurlty of electricity supply.

PM indicated that thé Ps. were Io oking at dlsposmg the interest to Oakbay. The Due Diligence

commenced 9 days ago and is. currently underway ‘The purpose of the meeting was seek the

support of Eskom to understand Eskom < concerns and what it needed to see out of the process.

Oakbay conﬂrmed that the Due D|I|gence started 9 days ago and it is committed to a 30 day due
diligence perlod W|th a deﬁmtlve agreement to be in place by 15 December 2015,

Eskom guestioned 'whatonId be the arrangement for the period 1-15 December.

kPM advised that an extension of the current arrangement was anticipated and that a formal
request for the extension of the current dispensation untit such time as there is a definitive
agreement in place, would be sought. SB confirmed that funding has been secured and wili be
extended until agreement was reached. He reiterated that there would be no interruption of coal
supply and the amendments to the current funding arrangements were currently being effected

by Glencore’s legal team.
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The Chairman emphasized the Eskom position: Eskom'’s priority is security of supply. Thereis a
coal supply contract in place until 2018. Eskom expects Optimum Coal Mine to honour the contract

at the contracted price until 2018. Eskom will not waive its penalty claim.

He noted that the Koornfontein supply contract expires in December 2015. It appeared that the
Koornfontein disposal and that of the export allocation are separate to that of OCM. This gave
fise to the question of how does OCH survive beyond the life of the Koornfontein contract. He

further questioned the financial strength of the new buyer ; firstly:would it be able to sustain a

loss of ZAR 130M per month and secondly, how will the buy survive without Koornfontein

Contract and the export allocation? He postulated that if OCM Were to be ngv -fenced, Eskom was

not convinced that it will survive on its own and hence he was compelled to engage in a discussion
regarding OCH, and not OCM, in totality. :

PM indicated that the BRP’s view of the claim differed to'}",‘,_fat f Eskom. In addition, there was a
ZAR 2.7bn of senior secured bank debt held by the Banking ,_‘_‘;onsortxum which will need to be
evaluated by Oakbay. The BRP has had open d|scu5510ns with Oakbay on this debt. PM confirmed

that there was no engagement around the OCH solutlon and froma Glencore perspective, it may

be open to this but at the ,_moment Oakbay Was deallng Wlth; the transaction from an OCM

perspective.

expiry, subject to *the curren:terms and conditions of the contract. (ii) Could the parties start
discussions beyond 2018? Tt was confirmed that the Eskom position was understood by the parties
to be that the d|SCUSSl0nS relating to what happens beyond 2018 are off the table. (i) Would
Eskom consider a waiver of the penalty claim? It was also clear that Eskom was not prepared to

waive the penalty claim.

NH confirmed that Oakbay was dealing with it from and OCM perspective and that it did not have
a mandate to talk regarding OCH.
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WERKSMANS

ATTORNEYS

EXECUTION VERSION

SALE OF SHARES AND CLAIMS AGREEMENT
baetween
OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS
FRANCOIS VAN DEN STEEN {(IN THEIR CAPACITY AS JOINYT BUSINESS
RESCUE PRACTITIONERS) )
and
TEGETA EXPLQRATI@N & RESOURCES PROPRIETARY LIMITED

and

ROuTa GLENCORE INTERNATIONAL AG
' and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

155 — 5ih Street Sandton 2196 torex 411 Sandtan enquiries@werksmans, com d
Johannesburp South Africa Tel +27 11 535 8000 WNW. WErKSITIaNS, CoTy
Private Bag 10015 Sahdtoh 214G Fax +27 11 535 8600 . k




PMM-U11.1-151

WW = aa vt Y ~
s I LA A S R B I RS e R R NS A frials it ot T A L B R e o

, " 0
U 1 §o \J
N \4
10122015/0PT113168.19
Salp of Shares Agreament - OCH Oaldsay - Execution Verslon/#3599350v2

TABLE OF CONTENTS

L L it |

L INTERPRETATION sicorsmemmrssssssessstsmmissssossmistesmmssnssstsssssssssssesssarcsssssisovecessed
2 ENTRODUCTION wupvvsessmsrtssestsesssstbatmismssisssssssssreasesventasmsrssss s snsavac 45 T
3 SUBPENSIVE CONDITIONS resersorsmsossms esmasrimmssesassrisresassessssssinisssrssmnsinsss 16
4 TERMINATION wossivwvrmssenorsssssmmapsssissasssosamassigsspasassssscsmnorssssstissssssassneon 19
5 REGULATORY FILINGS reutresrosstsinsmssrtsssnsissinissosesssanssmssessibismnasssssromsssserssiu 20
6 SALE AND PURCHASE wessseeseesrsosnssamunstssiiossansinses 1sarebtassremmesatanspasssssersss oy 22
7 PURCHASE PRICE AND PAYMENT soossurveniscsisrmessssssirssssssmssnessssmssss 23 |
B ELOSING weomersemmmmismssesrsssmatssssncsssmsssnssssmsmmmemrasssassesmisssspsamarassmnrnasansn 130
9

WARRANTIES pynplag¥ghdT I idafinraniocs rlﬂrtt-.-nnr“nklllullllll.-ﬁilllIl-llrlIIl'ul-:lﬂhtllnllnnunzI.

1.0 Thx INDEMNITY.uu.-un-'uun-nu-w-nnnu.uuu"u.c"uu ru-uuu'-unnuu-uu--unu"n34

11 OTHER INDEMNITIES wusserseomssussvsnrssmsosminnysansmsssspamssssns rmasmsssteniss s anecenn 38

12 LIMITATION OF LIABILITY Ty iy o S——— Y

13 INTERIM PERIOD soevresrsorvrssctmenrnsscsmsirssrssmisamamsessnssvassosse savsasissssssersasavanss o 45
PR 1 T U o (o)) PURR————————————REUA R U

15 INSURANCE seecrisrysissssmstss ses e shymsmsrssmasisn s sacrsssyersespsinssonsssvsspnstsstianns e 49

. 16 RELEASE FROM GUARANTEES AND SURETYSHIPS wooommimimmmamrnnn 52

17 NAME AND LOGO wommrmsecrssersemsesvetmarstossssmmssmmmsnsarsassssastaststntovmisansssrarsnn 82

P L8 GUARANTEES . corsrrarrassressissssaiansessmimmyastscasnmestimen s tsnsassensnsrsestensrarasines 5.2
* ) 49 CONEIDENTIALLTY cuormsssassssrerresssssmmmsssisisssssasessans sy sessrssnsssstes siasossens 56
50 PUBLICITY AND ANNOUNCEMENTS e ......... 057
D1 BREACH wsercssrsmsinstoerisssatavs sé 1ias sonvessmatrassiemssssast sarastssross sversttovsiavanassiansae nes 58
23 DOMICILIUM AND NOTICES v.oviersssvmrsserrussomsasssssssnissssvensony s ssessinsssenantas 58
23 nxspureseo
24 GOVERNING LAWY »everrvanesnsesenesenansssessssssssmessssarsrevs sncnssesnemesesiaopssanssesnv e o G 1
25 SEVERABILITY .cninssmevanissscinmssasamins ez
26 CESSION, DELEGATION AND ASSIGNMENT i st 62

27 GENERAL TSR EIR EL L e T YT Lo LR LT LI LI REET R S LA LA R b s AL AL ) .-m--.1.--“..--...--52




PMM-U11.1-152

Sale of Stuares Agreement - OCH Oskbay - Exscution Vardon/ #3599350v2 Ol.58 w

10122015 PRy ¥

23 OOSTS SEEOLIBIRIDPEBALTORTROd g S0ATIOABAYISIRaAsONIBIDDREY BRECIRAOFIRIIOEGRVEISTIAFINEY u.u“--uouoeoenu@lvuveq'

ANNEXURES
ANNEXURE A = LEST OF TARGET COMPANIES

ANNEXURE B - WARRANTIES
ANNEXURE C - DISCLOSURE SCHEDULE
ANNEXURE 1 ~ TERMYNATED AGREEMENTS

ANNEXURE E - PRO FORMA BALANCE SHEET




PMM-U11.1-153

Y P
I e v
10122015/0PT112162,19 1.8 s

Sabs of Shores Agreamient - OCH Gakbay - Execution Version/#3509350v2

SALE OF SHARES AND CLAIMS AGREEMENT

batween

T e et TR 1y il

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)
REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN
{IM THEIR CAPACITY AS JOINT BUSINESS RESCUE PRACTITIONERS)

anhd ) ' }

TEGETA EXPLORATION & RESOURCES PROPRIETARY LIMITED

and
GLENCORE INTERNATIONAL AG

and

DAKBAY INVESTMENTS PROPRIETARY LIMITED

1 INTERPRETATION
£y n In this Agreement, clause headings are usad for convanience only and ghall not be
[ ¢ used In lts interpretation, and unless the context dlearly indicates a contrary
intention, ~ - : '
i1 a word or an expression that denotes -
111 any gender, includes the other genders;

1.4.2 the singular, includes the plural and vice versa; and

1.1.3 a natural person, includes an artificial of juristic person and vice versa;

Z
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1.2 the following words and expressions shall bear the meanings assigned to them
below and coghate expresslons shall bear corresponding meanings -

LTt

1,21 . *Adjustment Amount” - shall bear the meaning ;\sslgned to this term in
clause 7.3.1;

1.2.2 "Applicable Law” - In relatlon to a Party, includes all and any -

1.2.2.1 statutes, subordinate leglslation and common jaw;
1.2,2.2 reguiatlunsg
1.2,2.3 ordlnances and by-laws; and

1.2.2.4 directives, codes of practice, clrculars, guldance notices, judgments

and declslons of any competent authority, or any governmental,
intergovernmental or supranational body, agenhcy, department or
regulatory, self-regulatory or other authorlty or crganisation; and

1.2.2.5 other similar provisions,
from time to time, compllance with which s mahdatory for that Party;

1.2.3‘ "Affiliate” - In relation to an entlty ot person, an entity or person that
directly o indlrectty Controls, s Conirolled by or Is under commen

Contro} with that entlly or persen;

1.2.4 *Agent" - RMB, In Its capaclty as pgent under the Original Facility

Agreament;
12,3 spgreament” - this document, together with its"annexures (IF any}, each

as amendad, novated ot relnstated from time to time;
1.2,6 vauditors” - Deloitte;

1.2.7 "BRPs" - the persons appointed jointly io oversee the Seller and OCM
during the Business Rescue Proceedings I raspect of each such company,

W
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as contemplated in section 128 of the Companies Act, being Marsden and
van den Steen, or any business rescue practitloner that succeeds of

. replaces elther or both of them In respect of the current Business Rescue
Praceedings in respect of each such company;

1.2.8 "Business Day" - any day other than a Saturday, a Sunday or an officlal
public holiday In South Afttca;

1.2.9 *Business Rescue Plan" - the business rescue plan of the Seller as

contemplated In sectlen 150 of the Companies Act to be developed ahd

) propesed by the BRPs as part of the Business Rescue Proceedings for the
Seller; :

1.2,10 musiness Rescug  Proceedings® - business  rescue proceedings
commenced pursuant to Chapter  of the Companles Act;

1.2,11 realeulation Date” -the date upon which the calculatlon of the
Adjustment Ameunt has been agreed upon In writing or deemed to be
agreed between the Purchaser and the Seller of finally determingd as
contemplated In clause 7.3.%0;

1,2.12 "Claim" - shall bear the meaning assigned to this term In clau.sa 12.1.1; 1

1.2.13 '"Closing Date" - the first Business Day after the Relerse Date; . . | :;
{'} 1.2.14 "Companies Act" - the Companleé Act N_o 71 of 2008;

1.2.15 "Competitlon‘Act"‘ - the (.:orr-1..petltion' Act No 8§ of 1958.; :

1,2.18 “Competition Authorities" - the Competltion Commissien of South

Africa andfor the Competition Tribunal- of South Africa and/or the
Competition Appeal Court of South Afrlca, being regulatory and/or judiclal
authorltles established in terms of the Competition Act;
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1.2.17 "Gontrol” of a company or other entty shall mean - .
1.2.17.1 the direct or indirect beneficiat ownership of the majority n number, {
| or Ih respect of a listed entity 35%, of the Issued equity shares (or f
othar equity Interest) in the comipany or antity concerned; 5*

1.2.17.2 the right, through shareholding or otherwlse, directly or indirectly, %
alone or jointly with cther persons, to controt the composition of the fﬁi

5

board of diractors {or other controlling body) of the company or
entlty concerned and, wlithout prejudice to the generality of the

5

\ foregotng, the compositlon of such board (or other controlling body) o
VoL shalt be deemed to be so controlled if the person or entity holding ;\
h the right may by the exercise of some power, directly or Indivectly, i
appoint or remove the majority of the directors (or members of such ‘3
L
cther controfting body); or 1
1.2,17.3 the right, directly or Indlvectly, alone or jolntly with other persoens, {
to control the management of the company or entity concerned; Q
B
1.2,18 "Current Assets” - the aggregate of - tﬁ
1.2.48.1 lnventoties (to ba valued at lower of cost or net realisable value);
' i
1.2,18.2 consumables and rotables;
V! 1.2,18.3 trade debtors {other than the Eskom Recelvables);
1.2,i84 Inter-company recelvables;
1,2,18.5 vendot deposits;
1,.2.18.6 VAT recelvables;
1.2,18,7 prepayments;
1.2.18,8 sundry recelvables; and
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1.2.18.9 cash;
of the Target Companles as set out In the Effective Date Balance Sheet - )
{ass an amount of R85 000 000 .
1,2.19 ncurrent Liabilities" - the aggregate of -
i !
1.2.19.1 trade craditors;
1.2,19.2 accruals and provislons;
v 1.2.19.3 employee related payables and accruals;
1,.216.4 Inter-cornpany payalles;
"%
1.2.19.5 royelty payables; -
1.2,19.6 VAT payables; and
1.2.19.7 Income tax lzbilities,
of the Target Companles as set ot In the Effective Date Balance Sheet, it
belng recorded for the avoldance of doubt that this exciudes -
L1
o ’ ‘{L A 1,2.19.8 any currant portion of the onerous contrack provision;
1,2.19.9 any eurrent portion of any [ong term debt; and :x
1.2,19.10 any llabliity relating to the Penalties Claim; '
1,2.20 "eSA" - the 1993 coal supply agreement between Eskom, tha Seller

and OCM, In terms of which OCM supplies coal to Eskom's Hendrina
Power Statlon, as amended by the Flrst Addendum on & Apri} 2008, the
cacond Addendum on 12 April 2011 and tha Third Addendum on

11 February 2013;

2
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1.2.21 "Disclosed Gumrantees" - collectively, the guarantees, surstyships,
indemnities and undertakings (Incuding letters of comfort and the like),
furnished by the Seller and other members of the Glencore Group tn
respect of the obligations of the Target Companies which are disclosed in
the Disclosure Schedule;

1,2.22 "Disciosure Schedule" - the disclosure schedule annexed to this
Agreement marked Annexure C and its attachmants, which guailfies the
representations ard warranties matde by the Seller In this Agreement;

1.2.23 "Effective Date” - 1 January 2016;

1,224 "gffactive Date Balance Sheet' - the agyregate balance shaet of the
Target Companies as at the Effeciive Date, which Is to be prepared In
accordance with the provislons of clause 7.3.3;

1.2.25 vEffective Data Net Working Capital” - the Net Working Capital on the
Effective Data;

1.2,26 "escrow Agreement” - the escrow agreement to ba concluded beatween
the Seller, tha Purchaser, Glencore and the Escrow Agent
conternparaneously with this Agreement;

1,227 "Escrow Agent™ - Werksmans Incorperated (reglstration
numbar 1980/007215/21), trading as "Werksmans Attorneys"; a personal
limited Nability company duly lncorporated and reglstered In accordance
with the laws of South Afrlca; '

1.2.28 ~ "Eskom" - Eskom HoldIngs SOC Limlted (veylstration number
2002/015527/30), a state-owned company duly incorporated and
reglstered in accordance with the laws of Squth Aftlca;

1.2,28 rpskom Guarantee” - the guarantee executed by the Seller In favour of

Fskom on B April 2008, in terms of which the Seller guaranteed the
performance by OCM of Its obligations In terms of the CSA;

/
Q%%
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1,2.30 "Egikom Receivables” - the amounts owing by Eskom to OCM for
supplies [n terms of the CSA during July 2015 and August 2015; ;
§
1.2.31 "Event" - any action, circumstance, omligsion or transaction;
1,232 "Existing PCF Facility Agreement” - the written loan fadiity agreement
between, Inter alla, the Lenders, OCM and the Securlty Agent concluded
on or about 21 August 2015, as amended, In tetms of which the Lenders 1
made post-commencement finance available to OCM In terms of 1
section 135 of the Companles Act;
1.2.33 "Eulfilmant Date® - the date on which the [ast of the Suspensive
Conditions (s fulfiled or watved, as the case may be;
1.2.34 "Glencore" « Glencore International AG, a company Incorporated in "
Switzerland under raglstration number CHE-106,809.694; '
1.2,35 "Glencare Portion" - the Orlgina} Facility Outstanding Balahce less the
Purchaser Portlon; '
1,2.36 "Glencore Group® - Glencore Plc and Its Affillates, from time to time;
1.2.37 "Glencors Group Insurance Policies" - all insurance policles (whether
under policles maintained with third party tnsurers or any member of the
e Glencore Group), other than Target Company Insurance Policles, under
C4
T which, immedlatafy prior to the Closing Date, 'Target Companies are
entitled to any banefit; and "Seliar Group Insurance palicy" means
any one of them, as the context requlres;
1.2.38 "TERS" - International Financlat Reparting Standards;
1.2.39 *Tncoma Tax Act” - the Income Tax Act No 58 of 1962;
1,2.40 "Interest Rate" - the Interest levied from time to tme In tarms of the

origlnal Facllity Agreement;
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1.2.41 "Intesim Periad” - the perlod from the Effective Date to the Closing
Date (both dates Inclusive);

1.2.42 "nvestec” - Investac Bank Limited, acting through its Corporate and
Institutional Banking division (registration number 1965/004763/06), a
public company duly Incorporated end registered In accordance with the
laws of Scuth Africa;

1.2.43 "Woornfontein Mines" - Koornfonteln  Mines ~ Proprietary Eimited
(registration  numiber 2006/013073/07), a private " company  duly
incorporated and reglstered In accordance with the laws of South Afrlca;

{ﬁg"ﬂ
g 1.2.44 "Landers” - collectively, Investee, Nedbank and RMB;
1.2.45 "Mavsden" - Plers Michael Marsden {ldentity number 770305 5168 084Y;
1,2,46 "Matevial Assats” - the Mining Rights and all assets In the fixed assal
' register of the Target Companles having a book value in excess
of R& 000 000;

1.2.47 ‘Matarial Adverse Change" -any material adverse change In the
business, operations, assets, Habilities, position (financial, trading or
otherwise) or profits of the Target Group, taken as a whole;

(r 1,2.48 "Minlng Rights® - the mining rights of the Target Companles |ssued In
= terms of the MRPDA which are listed in the Disciosure Schedule;

1.2,49 *MPRDA"- the Mineral and Petroleum Resources Developrment  Act
No 28 of 2002;

1.2.50 N edbank” - Nedbank Limitad, acting through ts Corporate and
Investrment Banking divislon (registration nutnber 1851/00009/06), a
public company duly incorporated and registered In accordance wlith the
taws of South Africz;

1,2,51 "Net Working Capital® ~ Current Assets minus Current Liabllities;

Q& %/}
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1.2.52 "New PCF Facility Agreement’ - the agresment to be concluded
hetween the Purchaser and OCM  contemporaneocusly  with  this -
Agreement, in terms of which Purchaser shall make post-commencement

finanse avallable to OCM n terms of section 135 of the Companies Act -
with effect from the Effectlve Date;

1,253 "Oakbay" - Ozkbay Investments Proptietary Limited (Pegistration !
number 2006/017975/07), a private company duly Incorporated and
registered In accordance with the laws of Solth Afrfess

f, 1,2.54 "Gakbay Group" - Cakbay and its Afflllates, from time to time;

1.2.55 "QEM" ~ Optimum Coal Mine Propeletary Limited {registratlon number
2007/G05308/07) (in business rescue), a private compahy duly
incorporated and reglistered In accordance with the faws of South Africa;

1,2,56 "'OCT“ « Optimurn Coal Terminal Proprietary Limited (reglsiration number
2007/005379/07), a private company duly incorporated and registered in
accordance with the laws of South Africa;

1.2.57 "Original Facility Agreament’ . the amended and restated loan faclity
agreement conciuded on or about 28 February 2014 and amendesd on or
about 17 April 2014 betwean, Inter alia, the Lenders (as lenders), the
Seller (as borrower), the Guarantors (as definad therein) and the Security

. Agent;

1.2.58 "Original Facllity Outstanding Belance' - the Outstanding Balance {as
defined in the Original Facility Agreement) as at the Closlng Date which is
to he advised by the Agent as contemplated i1 clause 7.2.1;

1,2.5% “Qriginal Facllity Settlement Date" - the fourth Business Day after the
' Fulfilment Date;
1.2,60 *parties” - collectively, the 3Saller, the Purchaser, Glencore and

Qakbay; and "Party" shall mean any of them, as the context may
require;

&
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1.2.61 "payment Date" - the third Business Day after the Fulfilment Date;

1.2,62 "penalties Clalm” - the clalm for penaltles Instituted by Eskom j
against OCM as set out In the letter of demand dated 16 July 2015 and &
the summons issued hy Eskom out of the Gauteng Local Divislon High
{Court under case number 28155/15; ;

1.2,63 "Prime Rate" - the varlable interest rate calculated and charged from '
time to tme by Standard Bank of South Africa Limited to Its most
faveured corporate custotners in respect of unsecured averdraft facliitles,
as certified by any manager ov director of such bank, whose appointmant

g need not be proved and whose certificate shall be final and binding on the .
Partlas;

1.2,64 "pro Forma Balance Shest” - the pro forma aggregate balance sheet ’;

for the Target Companles as at the Pro Forma Balance Sheet Date; 5
f‘;

1.2.65 "Pro Forma Balance Sheet Data" - 30 Novamber 2015; E

1.2.66 “proposed Transactlon” - the sale and purchase of the Sale Equity In [
termns of this Agreement;

1,2.67 "Prospecting Rights" - the prospecting rights of the Target Companles
lesued in terms of the MPRDA which are listed In the Disclosure Schedule;

L 1.2.68 "purchaser” - Tegeta  Exploration & Resources Proprietary . Limited
(registratlon number 2006/014492/07), a private company duly
incorporated and registered In accordance with the laws of South Afrlca; -

1,2.69 “Purchaser i’ortlon“ < R2 150 000 000 Increased at the Interest Rate
from the Effective Date to the Orlginal Facllity Settlement Date (both
dates inclusive) ‘

1.2.70 "purchase Price” - shall bear the meantng assigned to this term in

clause 7.1;

g 2
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1,2.71 melenge Date' - the date on which the Securily Agent provides the
confirmation contemplated in clause 7.2.4.3;
1,2.72 "relief" - any allowance, credit, deduction, exemption, loss, refund or

reflef In respect of any Tax or which Is relavant in computiing taxabla
income for the purposes of any Tax;

1,273 *RMB - Firstrand Bank Limited, acting through tts Rand Merchant Bank
‘ divisiori {reglstration number 1829/001225/06), a public company duly
incorporated and reglstered In accordance with the laws of South Afrlca;

. 1.2,74 "gale Claims” - all clalms that the Seller may have against the Targst
[oge
R Companles, whether on loan account or pthaerwlse, as at the Closing
Date;
1,275 vSala Equity" - collectively, the Sale Shares and tha Sale Clalms;
1.2,78 sgale Shares® - all shares held by the Seller in the Target Companhles,

comprising the percentage of the Issued share capital set out
In Annexure A} )

1,277 "Securities Transfer Tax" - securities transfer tax levied in terms of tha
Secutitles Transfar Tax Act No 25 of 2007;

AT 1,2.78 'Security Agent" - Optrix Securlty Company Proprietary  Limited
BRI AN (registration number 2007/021141/07), @ private company  duly
incorporated and reglsterad In accordance with the laws of South Africa;

1,279 "Gecurity Cesslon® - the Security Cesslon, as defined in the Orlginal
Facllity Agresment;
1,2.80 "Security Documents” - the Security Documents, as defined In the

Orlginal Facility Agreament;
1,2.81 "Seller” - Optimum  Coal Holdings Proprietary Limited (registration

number 2006/007799/07) (In business rescue), @ private company duly
incorporated and registered in accordance with the laws of South Africa;

2 Q %%V
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1.2.82 *Sattlement Date" - the tate on which the Escrow Agent conflirms to the
Pattles that It has recelved the Original Facllity Outstanding Balance In
terms of clause 7.2.4.2.1}
1,2.83 "sattlement Motice" - shall bear the meaning asslgned to this term in
clause 7.2.4.2.1;
1,2.84 “Signature Date” - the date of signature of this Agreement by the last of
its signatoties;
1,2.85 "guspensive Conditions” - the suspensive conditlons stiputated in
" clause 3.1
1.2,88 "Target Companies’ - coliectively, the companies fisted In Annexure A;
1.2,.87 “Target GCompany Insurance Policies" - all insurance policles held
exclusively by and for the beneflt of the Target Companies; and "Target
Company Insurance Policy” shall mean any of them, as the context
may tagulre;
1.2.68 “rarget Net Worldng Capital” - zero;
1,2,89 "rax" - any tax, duty, levy, surcharge or Imposition of any nature
} whatsoaver, and any penaliies ot ‘interest payable, in respect thereof,
Lo which may be lawfully imposed under the faws of South Africa, Including
secondary tax on companies, any- tax on dividends and royalty tax
imposed In terms of the MPRDA;
1,2.90 rax Authority" - the South African Revenus Service;
1.2.91 vrax Assessment’ -any assessment  (Including self-assessment),

demand or other similar formal notice of a Tax Ulability [ssued by or on
behalf of any Tax Authority by virtue of which any Target Company is
llable to make & cash payment of Tax pursuant to a Tax Liabiilty;

7\
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i,2,92 "Tax Clabm® - shatl bear the meaning assigned to this term In
clause 12.1.3.2;

1,2.93 "Tax Demand’ - the issue of any letter, notice or other documant
{Including, for the avoldance of any doubt, 8 Tax Assessment) by or on
behalf of any Tax Authority, or the taking of any other action by or on
behalf of any Tax Authority, from which letter, notice, decument or acton
It appears that a Tax Llabllity shall be Imposed on any Target Company
which may give rise to a Tax Clalm by the Purchaser against the Seller;

EI T R T ey A N S

T

TR

1.2,94 vrax Indemnity Perlod® -the period from 1 January 2012 %o
31 December 2015 (both dates inclusive);

LT A TR

1,2,95 "Tax Tdentified Items" - the following Tax lssues -

1.2,95.1 the amount of approximately R537 000 000 cf redeemable capltal
expenditure of OCM  during OCM's 2008 tax year which was
disallowed by the South Afrlcan Revenue Setvice by virfue af the
applicetion section 37 read with section 36 of the Incc;me Tax
Act; and

1.2.985.2 | the Incorrect ordering- of the assessed loss and unredeemed capltat
halances of OCM for the 18 month perlod ending December 2012 In
the amount of approximately R188000000 whereby the
‘ uhredeemed capital balance were claimed before utilizing available
‘;'-“1 3 asseased loss balances, resulting In the assessed loss balance being
overstated for the 2011 and 2012 tax years with the corpensating
balance of unredeemed capital belng .understated;

1.2.96 "Fax Llability" of shy Target Company shall mean a lisbllity of that
Target Company to make an actual cash payment of or | respect of Tax;

1,2.97 rrermination Agreement” - the agreement to be signed between OCM,
QCT, Koornfontein Mines and Giencore terminating the agreemenis ilsted
in Annexure D, with effect from the Closing Date and releaslng OCM, OCT
and Koornfontein from any llabliity In respect of such agreements;

s
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1.2.98 rermination Event® - shall bear the meanling assigned te this term in ,
clause 4.2} ’I

. 1.2.99 *Transaction Agreemants - collectively, - :

1.2.99.1 thls Agreement;

1.2,99.2 the Escrow Agreement;

1,2.99,3 * the New PGF Facliity Agreement; and

. 1.2.838.4 . the Terminatlon Agreement;

1,2,100 "an den Steen" - Patrus Frahcois Van den Steen ({dentity number

681107 5024 087); and

1.2,101 swarranties' - shall bear the meaning assigned to this term in
clausa $.1.17 '
1.3 the terms "Holding Company” and "Substdiary” shall bear the meanings

assigned to them {n the Companles Act;

id any reference o any statute, regulation or other legis|étlan shall be a
reference to that statute, regulation oF cther jegislation as at the Signatura

S Date and as amended or substitutad from time to time;
1.5 if any provision In & defiritton Is & substantlve provislon conferring a right or

Imposing an obligation on a Party, then, notwithstanding that it Is only In &
definition, effect shall be glven to that provision as If it wera a substantive
provision in the body of this Agreement;

16 where any tern Is defined within a particular ciause other than this clause 1,
that term shall bear the meaning assigned to It in that clause wheraver {t 1a
used In this Agreement;

1.7 where any number of deys is to be calculated from & patticular day, that
number shall be caleulated exclusively of the fArst and inclustvely of the last

f
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day. IF the last day of such number so calculated falls on a day which s not a
Business Day, the last day shall be deemed to be the Immedlately preceding
day which is a Business Day;

1.8 any refarshce to days (other than a reference to Business Days), months or

years shall be a reference to calendar days, months or years, as the case may
be;

1.9 the cancellationy or termination of thls Agreement shall not affact those

arovigiens of this Agreement that expressly provide that they shall operate:

(ol after any such cancelfation or termination or which must necessarily continue

to have effect after such cancetlation or termination, notwithstanding that the
clauses themselves do not expressly provide for such continulty;

P

1,10 whare any day for the performance of any obligation or the payment of any
amount In terms of this Agreement falls on a day other than a Business Day,
that obllgation shall be performed or that amount shall be pald on the
tmmediately preceding Busingss Day;

1,11 the use of the words "including", nincludes” or "Include”, followed by a
spaclfic exampliefs, shall not be construed as Himiting the .meaning of the
general wording praceding i, and the elusdem generis rule shall not be applied
In tha Interpretation of that general wording or those speclfic exarnple/s; and

Fre .12 the terms of this Agreement having been negotiated, the contra profarentem
BN rute shall not be applied In the interpretation of this Agreement.

2 INTROQDUCTION

2.1 1t is recorded that -

2.1.1 the Seller Is the beneficlal and reglstered owner of the Sale Shares and
the holder of the Sale Claims;

2.1.2 on or about 31 July 2015, the board of directors of each of the Ssller
and OCM passed resolutions for the Seiler and OCM to be placed under
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supervision and subject to business rescue In terms af Chapter 6 of the 3
Companles Act f%'l
21,3 on or about 4 August 2015, the Seller and OCM appointed Marsden and
Van den Steen as business rescue practitioners for the Seller and OCM; 5
2.1.4 the Seiler wishes to sall to tha Purchasar, which wishes to purchase from
the Sellat, the Sale Shares and the Sale Clalms on the terms and subject
to the conditicns of this Agreement; and A
2.1.5 it 15 the Intention of the BRPs and the Purchaser thab pursuant (o ;
T, arrangements to be agreed between the Purchaser and the BRPs during -
' the Interim Petlod, following the fulfilment of the Suspensive Conditions g
and the successful implementation of the Proposed Transaction, OCM will 3
be In a position to trade Iltself out of Its current financlal distress, so that - ‘
2.1.5.1 oCM shall no longer ba financlally distressed as contemplated In 5
section 128 of the Companies Act; and
2,1.5.2 the BRPs shall file a notica aof termination of Buslness Rescua
Proceedings in accordance with sectlons 132 and 143(2)(b) of the
Sompanies Act.
2.2 Acgordingly, the Partles are entering Into this Agreement to set out the terms
upon which tha Seller shall seli, and the Purchaser shall purchase, the Sale
Equity.
3 SUSPENSIVE CONDITIONS
3.1 The whole of this Agreement (other than clauses 1, 2 this 3 to 5,9, 13 and 19
to 28 (both Incluslve), by which thie Partles shall be bound with effect from the
Signature Date) Is subject to the fulfiiment of the suspensive condltions

("Suspensive Conditions") that, -

3.1.1 on or bhefore the Slgnhature Date,' the board of directors of each of tha
Purchasar and Oakbay passes a hoard resofution approving the enbry Into
of the Transaction Agreements to which It Is a party and authorising a
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director of that Party to negotlate, settle and sign such Transaction

Agreament;
3.1.2 ch ot hefore the Sié nature Date, each of the Transactlon Agreements is
sighed! ?
3.1.3 on ar before 31 Mérch 2016, the Proposed Transaction ls approved by - :
3,1.3.% 1 tha Lenders and the Securlty Agent; |
( 3.1,3.2 the Competition .Authcr!tles without conditions ror subject to

condltions that the Seller and Purchaser confirm to each other In
wrlting (within seven days after receipt of such condltiona) approval)
are reasonably acceptable to them, It being agreed that any
condition {mposed by the Competition Authorities which ralates to
rastrictlons -on rettenchment of employees of the Target Companles
shall be deemed to be reascnabiy acceptable to the Seller and the
eurchaser; and

3.1.3.3 the Minister of Mineral Resources In terms of sectlon 11 of
the MPRDA without conditions or subject to conditfons that the
Partles conflrm to each other tn wrlting (within seven days after
recelpt of such condltional approval) are reasopably acceptable to
them;

314 on or befare 31 March 2016, the Purchaser shall have obtalned (in a form
and substance ressonably acceptable to the Seler and the Purchassar) the
irrevocable and unconditional «

3.1.4.1 consent of Eskom to the sale and purchase of the Sala Equlty;
3.1.4.2 release by Eskom of the Eskom Guarantee; and
3,1.4.3 release by Eskom of the Seller and Its pest and current Afilliates

(other than the Target Companles), with affect from the Closing
pate, from ail actions, claims, countardalms, causes of actiom,
debts, obligations, damages, ligbilitlas, rights =and demands.
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whatsoevet, of whatever kind or nature, In contract or In dellct,
known or unknown, which Eskom now has or ever had against the
Sefler and Its past and cutrent Affiliates that are and/or may be

based upon, @rlse under, ot be related to the CSA, prior to and
Ihcluding the Closing Date,

brovided that such releases 'may. ba subjact to tha implementation of the :
sale and purchase of the Sale Equity In tarms of this Agreement;

on or before the date that is two Business Days after the date on which
the approvals' contemplated in clause 3.1.3 and clause 3.1.4 have been
obtained, the BRPs publish a Business Rescue Plan which contemplates
the Proposed Transaction and, within 10 Business Days after the date of
publication of such Business Rescue Plan, fhe Business Rescue Plan s
valtdly aporoved and adopted and becomes unconditional and binding In
accordance with sectlon 152 of the Compantes Act; and

on or before 31 March 2016, the other Transaction Agreements shall have
become unconditional In accordance with thelr terms (save for any
condltians relating to this Agreement begoming uncoenditional).

Each of the Parties shall use [ts roasonable endeavours to procure the ' 3
fulfliment of the Suspensive Condltions as soon &s practically pogsible after the
Signature Date,

The Suspensiva Conditions are stipulated for the benafit of all Partles, The
Parties may, by written agreement slgned by all of them, walve all or any of
the Suspenslve Conditions {to the extent lawfully capable of walver), in whole
or In part, or extand the date for fulfilment of all or any of them on one or
more oceaslons.

Q‘( s/l/ /
AN
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. 34 If any of the Suspensive Conditlons Is not fulfllied for any reason whatsoever

by the date spedified for such fulfllment (or such later dale as may be agreed
by the Partles) and Is not walved in terms of clause 3.3, -

341 this Agreement (other than clauses 1 and 2 this clause 3, and ciauses 19
ko 28 (both Inclustve), by which the Parfles shali remaln bound) shall not :
¢ome into force and effect; and

3.4.2 na Party shali have any clalm against any other as a result of the failure.
of any of the Suspansive Condlticns, except for ahy claitns as may arise "
from a breach of this ¢lause 3 or from any other provision of this

iy Agresment by which the Parties remaln bound or In clrcumstances in
"L" which a Party has deliberately frustrated the fulfilment of any Suspensive
Condition.

4 TERMINATION

4.3 The Seller shall be entitied to terminate this Agreement, without any liabllity of
any nature whatsoever, by notice In writing to the Purchaser and Oukbay, If
during the Interlm Perlod the Purchaser fafls to advance funding requestad in
accordance with its abligatlon to do so In terms of the New PCF Facility
Agreement and fails to ramedy such breach wlthin flve Businass Days of notlce

from the Seller to remedy that braach,

4,2 The Seller shall be obllged to promptly notify the Purchaser in writing ghould
any of the Target Companles be Ilquldated or wound-up, discantinue all of its
bustnese ackivities or (ln case of all Target Companles ather than OCM)

o

—
By
;
RO

become subject t¢ Busliness Rescue Proceedings at any time prior to the
Settlement Date (any such event, & "Termination Eveni™),

4.3 In addition to the remedias In clduse 21 and without prefudice to any other
remedies that it may hava under this Adreement, if at any time prior to the
Sattlement Dste, the Purchaser becomes aware of & Termination Event
(whether independently or having recelved notice thereof from the Seiler in
accordance with clause 4,2), the Purchaser shall be entitled, but not obilaed,
to terminate this Agresment by written natice to the Seler ta such effact (such

SIS
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notice to be glven to the Sellers withln three Business Days of the Purchaser .
becoming aware of such Termination Event).

4.4 In the avent that the Purchaser becomes aware of a Termination Event as

contemplated In clausa 4.3 and falls within three Buslness Days of becoming
aware of such Termination Event to terminate thls Agreament by wotice in
writing to the Seller, the Purchaser shall be deemed to have trrevocably
walved its right to terminate or cancel this Agreement, but this shall not in any
way affect any of the Purchaser's other rights in terms of this Agreement.

Gl 5 ' REGULATORY EILTNGS
‘1‘ 5.1 Merger Filing
5,11 It Is recorded that the Proposed Transactiop shall, on implementation,

constitute & large merger for purposes of the Cotnipetition Act,

5.1.2 The Purchaser shall be respon_slble for preparing and lodging, on hehalf of
the Pattles, as $oon as reasonably possible after the Signature Date, the
requigite merger flitng for the Proposed Transaction In accordance with
the provisions of the Competition Act {and the regulatichs promulgated
thereunder) ("Merger Flling"}.

5.1.3 The Sefler shall make avallable to the Purchaser ali necesgary

7‘ information, records and decuments reasonably required by the
co o E Purchaser In connection with such Merger Flling.

5.1.4 The Purchaset shail afford the Seller and its advisors a raasonable

opportunity to review and make comments on the Merger Filing prier to
tha finalisatich and submission of that Merger Flling to the Competition
Authorltles, ' '

5.1.8 The Purchaser shall only submilt the Merger Filing after it bhas recelved the
appreval of the Seller, which approval shail not be unreasonably withheld
and shall be provided within three Business Days of the Metger Flllng
belng provided to the Seller for its approval {unless the Sefler hag reason

to reasonably withhold fts apptoval).
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51.6 The flling and administrative fees payable to the Competition Authorltles
shall ba borne in equal parts by the Seller and the Purchaser,

5.1.7 The Purchaset and, Lo the extent necessary, the Seller, shall -
51.7.1 sign all documents and Instruments and expeditlously provida all

necessary Information for submisslon the Merger Fifing on baing
ragulred to do s0}

5.1.7.2 use Its reasonable commercial endeavours and shall take all such
- steps and render all such assistance as may be reasonhably
necessary to procure that the Merger Filing, and all yequisite

documents referred to in cla use 5.1,7.1 are properly prepared; and

5.1.7.3 save for agreeiny to conditions that are not reasonably acceptable o
It, do everything reasonably required by the Competition Authoritles
in order to enable the Merger Fillng to ba dealt with, to the extent
that it is within i¢ts power to do so.

5.2 Section L1 Application

5.2.1 The Burchaser shall be responsible for preparing and iodging, on behalf of

the Partles, as scon a8 reasonahly possible after the Slgnatura Date, the

application, in accordance with the requirements of sectlori 1l of

the MPRDA, for the consent of the Minister of Mineral Resources for the
proposed Transaction {such application, the "Sactlon 11 Application"),

5.2.2 The Seller shali make avallable to the Purchaser all necessary
jnformation, recerds and documents reasonably requlred hy the
burchaset In connection with such Sectlon 11 Application.

5.2.3 The Purchaser shall afford the Selter and les advisors a reasonable
opportunity to review and make comments on the Section 11 Application
prior to the finalisation and submisston of the Sectlon 11 Application,
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. B.2.4 The Purchaser shall only submit the Sectlon 11 Application after it has
recelved the approval of the Selier,

T
mg ke

S

oL

5.2.5 The filing and administrative fees payable In relation to the Seaction 11
Application shall be borme and paid by the Purchaser.

T

5.2.8 The Purchaser and, to the extent necessary, the Seller, shall -
5,2.6.1 slgn all documents and instruments and expeditiously provide all
necessary information for submission of the Saction 11 Applicatlon i{
on being required to da so; ! i
B
! 5,2.6.2 use |ts reasonable commercial endeavours and shall take ail such

steps and render all such assistance as may ba reasonably
necessary to procure that the Sectlon 11 Application, and ail
requisite documents referred to in clause 5.2,6.1 are proparly
prepared; and '

5.2.6.3 save for agreelhg to conditions that ara not reasenably acceptable to
It, do everything reasonably required by the Department of Mineral
Regsources in order to enable the Section 11 Application to be dealt
with, to the extent that [t [s within Its power to do 5o,

6 SALE AND PURCHASE

6,1 Tha Seller hetéby sells to the Purchaser, thCh' hereby purchases from the
‘ Seller, the Sale Equity,

6.2 Al tisk In and benefit attaching te the Sate Equity shall pass to the Purchaser
-on the Closing Date retrospectively from the Effective Date, Notwithstanging
the foregoing, ownership of the Sale Equity shall only pass to the Purchaser on

the Closing Date after fmplementation of the provisions of ciause 8,

6.3 The sale and purchase of the Sale Equity shail be ong, Indivisible transaction,

wf,



PMM-U11.1-175

(X

T T

Sake of Shases Agroemant - OCH Oakhay - Exacu.tlun Verslon/# 3599350v2 ) U 1 W) j_ o “v
10122015
7 PURCHASE PRYICE AND PAYMENT .
7.1 purchase Price
7.11 The aggregate purchase price payabie by the Purchaser for the Sale
. H

Equity shali be -
7.1.1,1 the Purchaser Portion; minus
7.4.1.2 the Adjustment Amount (If applicable), | i

{"Purchase Price"),
71,2 The Purchase Ptica shall be apportioned as follows -
7.4.2.3 first, as to the Sale Claims relating to Koarnfontein Mines In the

amount of R340 000 000;
7.1.2.2 seco'nd, as to the Sale Shares relating to Koornfonteln Mines In the
" amount of R}
7.1.2.3 third, as to the Sale Claims refating to OCT In the amount
" of R140 Q0D 000;

7.1.24 foyrth, as to the Sale Shares refating to OCT in.the amount of R1;
7.1.2.5 fifth, as to the Sale Shareg relating to the othat Target Companias,

. In the amount of 1 for the Sale Shares of each Target Company;
7.1.2.6 -glxth, as to the Sale Ciaims relating to the other Target Companles
' (cther than OCM}, In the amount of R1 per the Sale Claims of each
Target Company {other than OCM); and

7.1.27 seventh, as to the balance to the Sale Clalms relating to OCM,

7.1.3 The Purchaser shall be Hable for the Securltles Transfer Tax payable In
respect of the sale and purchase of tha Sale Shares.
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7.2 Notitication and Sattlement of Purchase Price )
7.2.1 ‘The Seller shall on the first Businass Day after the Fulfiltment Date provide \

to the Partles -

-

7,211 a certificate from the Agent setting out the amount of the Original
Faclllty Outstanding Balance; and

7.2.1.2 the detalls of the bank account of the Escrow Agent intc which
payment s required to be pald In terms of clause 7,2,2 ("Escrow
Account"), ’

7.2.2 The Purchaser shall pay the Purchaser Portion inte the Escrow Account on

the Payment Date in cash, by way of electronic funds transfer, frae of any
sat-off, withholding or deduction of any nature whatsoaver,

7.2.3 Glancora shall pay the Glenicore Pattion Inta the Escrow Accnun;: eh the
Payment Date i cash, by way of electronlc funds transfer, frea of any
set-off, withholding or deductlon of any naturs whatsoaver, with the basis
for such payment being set out in an agreement to be concluded between
Glencore and the Sallar,

7.2.4 Pursuant to the Escrow Agreement, -
I
' {':-'I 7.2.4,1 the Agent shall retaln the amount In the Escrow Account unth such
time as - : i =
7.2.4,1.1 the Purchaser has paid the full Purchaser Portlon into the

Escrow Account; and

7.2.4.1.2 Glancore has pald the full Glencore Portlon into the Escrow
Account;

af
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7.24.2 after the Purchaser has pald the full Purchaser Portlon Into the

Escrow Account and Glencors has pald the fuli Glencore Portlon nto
the Escrow Account, tha Escrow Agant shall -

7.2.4.2.1 notify all Partles that it has recelved the full amount required to
be paid by the Purchaser and Glencore ('Settlement
Notice"); and
7.24,2.2 pay the proceeds In the Escrow Account to the account set out
in clayse 25 of the Original Facllity Agreement ("Settlement
Account"); and -

Ry 7.24.3 after the Escrow Agent has transferred the proceeds Info the
Settlement Account, the Seller shall request that the Secutity Agent
conflrm in writing to the Parties and the Cedents (as contemplated In
clause 5 of the Security Cession) that the Serured Obligations (as
deflned In the Security Cesslon) have been fully and finally settied,
thers are no cohilngent Secured Obligations In existence such that
the Sacurity Cesslon is terminated.

7.3 Adjustment Amount
7.3.1 The adiustment amount ("Adjustment Amount’) (which may be a
pogltive of a negatlve number) shall be the difference between the
e ! ( : Effactive Date Net Working Capltal and the Target Net Working Capital,
cron (G ,
7.3.2 In order to determine the Adjustment Amount, the Selier shall cause to
be prepared by the Auditors the Effective Date Balance Sheet and a
document setting out the caleulation of the Adjustmant Amount
(collectlvely, the "Adjustment Documents"),
7.3.3 The Seller shall ensure that the Effective Date Balance Sheet shall be

drawn on a basls that ls conslstent with the basis of the Pro Forma
Balance Sheet utilising the audited balance sheets of the Target
Companies as at 31 December 2015,

A
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7.2.4 The Seller shall, and it shall procure that the Target Companles shall,
provide access to the Auditors to the books of account or records of any
Target Company reasonably requlred for purpéses of prepating the
Effective Date Balance Sheet, '

7.3.5 The Seller shall, as soon as possibla, but In any event within 30 Business
Days of the Effectlve Date, cause a copy of tha draft Adjustment
Docuirents to be delivered to the Purchaser.

7.2.,6 Tha Purchaser shall be antitled to raview the draft Adjusfment Documents
or, If the Purchaser so elects, to appoint a pracilsing chartered accountant
. to do so on Its behalf, The Seller shall, and It shalf procure that the Target
¢ companles shall, provide access to the Seller and lts advisors and
representatives to the books of account or records of any Tarpget
Company teasonably required for purposes of reviewing the draft

Adjustment Docurments,

7.3.7 The Purchaser shall advise tha Seller In writing, within 10 Business Days
after a copy of the draft Adjustmant Documents have baen deliverad (o it
as conternplated In clause 7.3,5, whethar It agrees with or disagrees with
the draft Adiustment Documents (or any part theveof}, provided that, If
the Purchaser fails to notify the Sefier whether it agreas with or disagrees
with the draft Adjustment Documents within such 10 Business Day
petiod -

e 7.3.7.1 the Purchaser shall be deemed to be in sgreement with the
corvectness of the draft Adjustment Documents; and

7.3.7.2- tha draft Adjustment Documents shall, save for any manltest error in
calgutation, be final and bindlng on the Partles for &l purposes under
thls Agraement.
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7.3.8 Should the Purchaser have advised the Selier as contemplated In

clause 7,3.6, that It does not agree with the Adjustment Decuments (o
any part thereof), then -

7.3.8.1 the Parties shall forthwith consult with each u‘ther in order to resolve
the disagreement; -

7.3.8.2 faiing such resolutior within 20 Business Days after the date on
which the Purchaser advised the Sellar that It did not agree with the
Adjustment Documents, the dlsagreement shall be submitted for
determination to, and be decided on by, the chalrman of an
independent chartered accounting firm (or any partner or director of
such flrm nominated by the sald chairman) ("Expert") sgreed upon
by Parties or, falllng agreement within five Business Days foliowling
the expiry of the 10-Business Day parlod referred to above,
appeinted by the President for the time being of the South Afilcin
" Institute of Charterad Accountants or Its successors-In-title, such
appolntment to be made an the application of either the Purchaser
or the Seller, The expert shall

7.3.8.21 act as an expert and hot as an arbltrator;
7.3.82.2 hear the matter tnformally and as soon as possibile}
. 7.3.8.23 glva a determination as soon as possible;
fm r
7,3.8.2.4 not ba hound by any rules of procedure or avidenhce and may

decida on the procedure to be following ln making his
determinatlon;

7.3,8.2,5 be obligad to call upon the Purchaser and the Seller ta furnish
him with their raspactive written submissons In respect of the
correctness of the Adjustment Documents, which written
submlsslons must be dellverad to the expert within such period
as he may determine, provided that the Expert shall be entltied
to maka his determination after such perlod whether or not
stich submlssioné ware submitted to him;} and

| QZ@Z
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7.3.8.2.6 be entitted to determine and make & ruling as to which of the

Sellar or tha Purchaser {(or In which proportlon each Party) shall - ’
be liable for and pay the aggregate of the charges lavied by the '
Expart for making his determination, or costs Incurred by him
for such determination, and all legal and other professional fees
and disbursements incurred by the Parties In cannectlon with
any determination hereunder,

and hie determination shall, save for manifest error, be flnal and
(T biriding on tha Parties.

7,3.9 The Sefler and the Purchaser shall each provide (and, to tha extent that
they are reasonably able, shall procure that thelr respective accountants,
and the Seller shall procure that the Target Companies, provide) the
Expert pronptly with all fnformation which he requires and the Expert
shall be entitled (to the extent he considers it appropriate) to base hls
determination cn such Information and on the accounting and othet
racords of the Targettompanles. :

7.3.10 Each of the Adjustment Documents shall onily be deemed to be finallsed
when « '

7.3.1041 the Purchaser cohfirms In witing fhat it Is satisfled with the
Adjustment Docurments;

7.3.10.2 the period of 10 Business Days referréd o in clause 7,3.7 explras
without the Purchaser having given notica In terms of clause 7,3.7 in
respect of the draft Adjustment Documents; or '

7.3.10.3 It the Purchaser glves notice in terms of clause 7.3.7 that it
disagrees with the draft Adjustment Documents, whan the
disagraement ralsad by the Sellar is finally resclved between the
Partlas or Is determined by the Expert, as the case may be, as
provided for In this Agreement,
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7.3.11

. 7.4

7.5

7.51

7.5.2

7.5.3

‘out I clauses 7.1 and 7.2. 1f the Partles agree on a revised Purchase Price

If the Adjustment Amount {s a negativa number, the Saller shall, within

tive Buslnass Days after the Calculatiors Date {or if the Caiculation Date Is

bafora the Closing Data, within flve Business Days of the Clesing Date},

pay the Purchaser an amounk equal to the Adjustment Amount (it being
regarded for thls purpese as a positive number) increased at the Prime

Rate, calculated delly and compounded monthly In amrear from the
Closing Date to the date of payment (both dates lnclusive}. The payment ‘
shall be made by way of elettronic transfer of immediately avallable

funds (free of any bank or other charges) into such hank account as may

be specifled i writing by the Purchaser,

Rastructuring

The Partias acknowledge that the Purchaser may during the Interim Period
request an amendment to the Purchase Price and the payiment mechanlsm set

and/or alternative mechanism for payment of the Purchase Price, then they
shall execUte a written addendum glving effect to such revised Purchase Price
and/or mechanisi. Pending slgnature of a written addandum by all the
Parties, the provisions of clauses 7.1 and 7.2 remain of full fotce and effect.

settlement of tha Eskom Recaivable

¥ at any time after the Closing Date, the Eskom Recelvable ls settled
(whether by way of payment or set-off), the Purchaser shall pay to the
Salter, by way of electronic transfer of immediately avaitable funds (free
of any bank or othar charges) into such bank account as may be speclfied
In writlng by the Sefler, an amount equal to 50% of the amount of such
settlemant.

The Purchaser shall, and shall procure that OCM shall, use Its best efforts
to brocure the setilernent of the Eskom Recelvable as soon as possible
after tha Closing Date,

The Purchaser shall keep the Seller regularly and reasonably Inforrmed

regarding the progress wade by OCM In its discusslons with Eskom
regarding the settlemert of the Eskom Recatvable,

7 V7R
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8.1 On the Closing Date and assufning that the Settlement Notice has been

recelved by the Parties, representatives of the Seller and the Purchaser shall
meet nt the offices of the Seller at 23 Melrose Boulevard, Melross Arch,
Johannesburd., At such meeting, and agalnst provision by the Purchaser of
evidence of s -campﬂance with [t payment obligations In terms of
clause 7.2,2, the Seller shall deliver to the Purchaser -

8.1.1 the share certificates in respect of the Sale Shares;

8.1.2 dated and duly completed share transfer forms by the Seller In respect of
the Sale Shares; :

8.1.3 the wiltten reslgnations cof each of the existing directors of the Target
Corpanies with effect from the Closing Date, éonflrm[ng that he or she
waives all clalms, whether In contract ot in dellct, actual or contingent,
that he may have against the Target Companies; and

8.1.4 rasolutions of the board of diractors of each Target Cormpany «

8.1.4.1 approving the $afe by the Seller of the Sale Shares and the Sale
Claims to the Purchasear [n terms of this Agreement;

; 0 Wi 8.1.4.2 authorising the company secretaty ot any director of each Target
' Company -
B.14,2.1 "to enter the Purchaser's hame Into the securities register of the

relevant Target Company as the holder of the Sale Shares; and

8,1.4.2.2 to Issue a new share certificate to the Purchaser In respect of
the Sale Shares;

8.1.4.3 appolnting such persons nominated in writing by tha Purchaser to
the Sellar on or befare the Closing Date as directors of each Target
Company with effect from the Closing Date;
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8,1.4.4 noting the reslgnation of the directors of gach Target Company as
directors of that Target Company with effect from the Closing
Date; and
8.1.4.5 wHlten confirmation that the relevant Target Companles hava haen

released from thelr contractual obllgations In terms of -

B.1,4.5.1 tha Local Servicss Agreemnent for Outsourcing Services
concluded with Accenture (South Africa) Proprietary Limited on
or about 28 November 2014; and

B.1.4.5.2 the Local Services Agreement for Qutsourcing Services: Procure
to Pay Services concluded with Accenture (South Africa)
Proprietary Limited on or about 20 May 2014,

with effact from the Closing Date.

8.2 The Sale Claims shajl be ceded to the PU rchaser on the Closing Data without
the reed for the dellvery of any further documents,

8.3 The Seller and tha Purchaser shafl be entitled, by agreement in writing, to
walve the requirement for holding a meeting in terms of clause 8.1 on or
hefare the Closing Date and, In those circumstances, to regulate the process

L AR through which the documents contemplated In dauses 8.1.1, 8.1.2, 8 1.3
o and 8.1.4 shall be exchanged, ag they deem fit.

9  WARRANTIES

2.1 Seller's Warraniies

9.1.1 Tha Geller gives the Purchuser the warranties In Annexure B
("warranties®) on the basis that -

9.1.1.1 sach Warranty shall ba construed as & separata and indapendent
Warranty and shall not therefore be fimited by any reference to, or
wference from, the tarms of any other Warranty;
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9.1.1.2 the Habllity of the Seller In connectlon with the Wartanties shall be

pEAETSE

subject ¢o the limitations contalned in clause 12;

9.1.1.3 aach of the Warranties Is subject ta, and qualifled by, tha disclosures
made by the Selier In the Disclosure Schadule tn Annexure C;

R v

PRE G

9.1,1,4 each Warranty shall, to the extent that it Is exprassed in an
inappropriats tense, be construed and read In the appropriate
tense; and

5.1.1.5 1 the Warranties shall, subject to the provisiohs of clause 12, survive
the tmplementation of the sale and purchase of the Sale Equity from
the Sellar,

B.1.2 Save for the Warranties, the Seller and Glencare give no warranties or
representabions of any nature whatsoever, whether express, taclt or
Implled by law, in relation to the Sale Shares or the Sale Cizims of any
Target Company andfor Its assets, aoperations or buslness and,
sccordingly, save for the Warrantles, the Sale Shares and the Sale Clalms
are sold "as is where /s, and the Purchaser atknowledges and agrees
that (save for the Warrantles given hereunder) it relles entlrely on s own
judgement In purchasing the Sale Shares and Sale Claims and has nhot
relied oh any representation by the Sefler or Glencare other than the
Warranties,

9.1.3 Wfthﬂul‘. derogating from the genetality of the foregoling provislons of thig
c!ause 9, the Purchaser ageees and undertakes to the Seiler and Glencova
(for itself and as agent for each member of the Glencore Group) that,
except In the casa of fraud, I has no rlght against and shall not make any
claim agalnst any present or former employee, director, agent, advisoer or
officer of the Seller or any member of the Glencore Group on whom [t
may have relled before agreelng to any tarm of or before entering into
this Agreement,
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9.1.4 Notwlthstanding anything to the contrary In this Agreement, the
Purchaser shall only be entltled to rescind or cancel this Agreement as & :
consequence of a breach by tha Seller of any of the Warrantles If - :
9.1.4.1 the Purchaser would not have entered Into this Agreement without :
such Warranty and such breech results in a Material Adverse 6
Change; and E
9.1.4.2 ; the breach has not been remedled afier notice requiring such ‘
remedy has been given to the Saller in accordance with ciause 21, E
8,2 Purchaser's Warranties
g
9.2.1 The Purchaser represents and warvants in favour of the Seiler that, on the [
Slgnature Date and the Closing Dats, - g
8.2.1,1 tha Purchaser Is a company with limited llabllity duly Incorporated in,
and valldiy existing under, the laws of South Africay
9.2,1.2 the Purchaser Is regarded as @ South African tax resident;
9.2:1.3 the Purchaser has -
9.2.1.3.1 the legal capacity and power to enter into and parform; and
i -
. IR 4.2,1.3.2 raken all necessary ections (whether corporate, internal or
otherwlse) to authorise Its entry Inta and the performanca of its -
obilgations under, ;
_ this Agreement;
9,2,1.4 " the obllgations expressed to be assumed by the Purchaser and the

rights afforded to it under the Agresment are legal, vaild, binding
and enforceable by, and against, It; and
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3.2.1.5 the Purchaser has complied with all Applicable Laws in relation to the

negotiation, preparation and Implementation of this Agreement and
the Propased Transactlor,

10 TAX INDEMNITY

10.1 Indemnity

. arevhae seaT

i0,1.1 Subject (o the' ramalining provislbns of this clauss 1D, the Seller shall
Indemnify the Purchaser in relatlon ta and undertakes to pay, on the due :
date for payment In terms of clause 10,3, the Purchaser (or such other
BN person as the Purchaser may divect) an amount equal to the amount of
' any Tax Liabliity of any Target Company arising -

i04.1.1 in respect of, or from, any Event that occurred or was deemed for
the purposes of any Tax to have occurred durlng the Tax Indemniky :
pertod;

10.4,1.2 tn respect of, or by reference to, any income, profits or gains
' accrued or recelved, or deemed to have accrued or been recelved,
durlng the Tax Indemnlty Perlod;

10.1.1.3 In resgect of, or from, the Tax Identlfied ltems; or

] 10.1.1.4 any reasonabie costs and expenses properly payable by the
( purchaser or any Target Company (n conhecton with any such Tax
Liabliity to the extent that recovery is made under this clause 10 In
respect of such Tax Liability,

provided that any amount shall be reduced by any Rellef that Is recelved
by & Target Company after the Effective Date in relatlon to tax perlods
falling In the Tax Indemnity Perlod.
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10.2 Exclusions
gzl . The obligation in tiause 10.1,1 shall not apply to any Tax Llabllity of a

Target Cornpany to tha extent that «

10,211 such Tax of Tax Llabillty arises a3 a result of normal trading
activitles after the Closing Date;

10.2.1.2 speciflc provision o reserve [n respect of such Tax or Tax Liability
was Included in the Pro Forma Balance Sheet or the Effective Date
Balance Shaet (for the avoldanca of any doubt, contingent labifities
and deferred tax labllitles shall rot be trested as provisions or
resarvas);

10,2.1.3 such Tax Liabllity would nat have arisen put for any transactlon, act
or omisslon {Includlng any negltgénce or gross negllgence) carrled
out or effected by the Target Company at any time after Closing
Date;

i0.2.1.4 such Tax Liability arlses by reason of a voluntary disclaimer or
disclosure by the Target Combpanies, without the consent of the
Seller, after the Closlng Date of the whole ar part of any Relief to
which any of them Is entitied or by reasen of the revocation by the
Target Companies after the Closing Date of eny clalm for Rellef
proparly mace (whether provislonally or otherwise) by It prior to the
Lo g Closing Date in respect of the Tax Indermnity Perlod; er

10,2,1.5 such Tax Liabllity arlses as a result of any changes after tha Clesing
Date In the basas, methods or policles of accounting of the
purchasar or the Target Companies.

10,3 Due Data Of Paymant

IF the Seler becomes liable to make any paymant in terms of clause 10,1, the
due date for the making of that payment shall be the date that is the later of -

10.3.1 five Business Days after demand Is made therefor by the Purchaser; and

a2

//’

b
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10,3.2 three Business Days before the last date on which tha Target Company

would have had to have paid to the appropriate Tax Authority tha Tax
that has given rise to the Seller's llabliity under this clause 10 In order to

avoid Incurting a liability to interest or @ charge or-penalty in respect of i
that Tax Liabllity,

10.4 Tax Claims Procedure

10.4.1 ¥ the Purchaser becomes aware of a Tax Demand relevant for the :
purposes of this clause 10, the Purchaser shall as soon as possible glve ;
s wHtten notice of that Tax Demand to the Seller and Glencore of, as the
cass may be, shall procure that a Terget Company as s00n as possible
gives written notice of that Tax Demand to the Seller and Glencore.

10.4.2 The Purchaser shall further procure that the relevant Target Company
takes such actiorn and gives such Information and assistance In connaction
with the affairs of the Target Companies as the Saller and/or Glencotre
may reasonably request o avold, resist appeal or compromise the Tax
Demand.

10.4.3 The actions that the Seller and/or Glencore may reasonably request in
terms of clause 10.4,1 shall Include the Target Company applylng o
postpone (so far as [s legally possibie) the payment of any Tax andfor
allowing the Seiler or Giencors fo take on or take over, abt Its own

( : B expense, the conduct of ail or any proceedings of any nature whatsocever

' arising In connection with the Tex Demand in question, in which case the

Saller and/or Glencore shall contvel such proceedings entirely,

10.4.4 If the Seller andfor Glencore take on or tzke over the conduct of such
proceedings, the Purchaser shall orovide (and shall procure that the
Target Companles provide) such informatlon and asslstance as the Seller
or Glencore may reasonably requite In connection with the preparation
- for, and conduct of, those proceedings.

10.4.5 The Selier and Glencore shall keep the Purchaser fully and promptly
" infotrned concerning thelr conduc‘t of the proceedings in connection with

EN
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the Tax Demand and shall consult with the Purchaser (and shall take any
reaspnable requasts that the Purchaser has Into account pursuant to such g
consultation) as to tha conduct of such proceedings, %

10,5 Tax Computations and Returns

10.5.1 The Purchaser hereby agrees that the Seller or lts duly authorisad ’

agents - *

" 10,5.1.1 shall prapare all computations and returns relating to Tax; ;

7, 10.5.1.2 shall, to the extent possible, submit such cofmputatiohs and returns ;

to the relevant Tax Authorlty and deal with all correspondence,
negotiations and the agreements with respect thereto; and

10,5.1.3 may require any claims, elections or notices that they may deem
appropriate to ba made by any Target Company,

in each case for all periods of the Target Companies ended before the
Closing Date to the extent that such compuiations, retuins, claims,
electlons or notices shall not have been prepared bafore the Closing Date,
and shall submit such computations, returns, claims, elections of notices
in draft to the Purchaser prior to submission to the Tax Authority. The
Purcheser shall have 21 days within which to review such computations,
A returns, claims, alections or notices, and the Seller shall not unreasonably
o refuse to incorpotate any cofhments of the Purchaser In finalising such
computatlons, returns, claims, electlons or notices.

10.5,2 The Purchaser shal! after the Closing Dafe and to the exient necessary
procure that the Target Company shall cause these computations,
returns, clatms, electlons or notices to be authotlsed, signed and
submitted to the relevant Tax Authority without further amendment and
without delay (and In any event within any applicatle time {mit).

10,53 The Purchaser shzll brocure that ’the Target Companles shall afford such
access to its books, financial statements and records as is necessary and
reasohable for the Seller, and shall procure that the Target Ccmpanies
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glve the Seller and |ts agents all such assistance as may reasonably be
requifed to enable the Seller or its duly authorised agent to prepase sucﬁ
computations, teturns, Tax Claims, elactions or notlces and conduct
matters relating thereto,

10,54 The Partles shall cooperate in responding fo each othet's angulvies as to
the Tax affalrs of any Target Company inh respect of perlods before the
Closing Data, Including proviston of information and coples of records that
may be reasonably requested,

10,6 Exclusive Remedy

The Indemnlty set out In clause 10.1 shall be the Purchaser and the Targat
Company's sole rernedy for any matter relating to or in raspect of Tax,

11 OTHER INDEMNITIES

111 The Seller shall Indemnify OCM against all actual losses, habllitias, damages,
costs and expenses of any nature whatscever which the Purchaser rmay suffer
or Incur as a result of of In connection with -

11,1 the claim filed against OCM by the Natienal Union Of Mineworkets on y
behalf of Membars vs Optimum Coiliery {Pty) 1td In Business
Rascue : Case No, IS 861/15; and

" 11.1.2 the claim filed by Solly Lusenga and 303 Others vs Optimum Colllery
(Pty) Ltd In Business Rescue  Case No JS 860/15;

{collectively, “Employee Clalms").
11,2 it s recorded that ~
.21 the Department of Water Affalrs has subfitted 2 claim to OCM in the

amoynt of R32 915 841,79 for the payment of an outstanding invaice
dated 31 October 2014 for water usage ("Water Clalm");

z./
\? i ]
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11.2.2 OCM has conducted a reconcliiation of the Involce and the water usags -
readings and have found numerous ervors amounting to R21 573 385.71

over the period August 2010 to October 2014; |

11.2.3 OCM has made numerous payments to the department which have not ‘,'
reflectad on the Invoics as well as an overcharge during October 2003; i

{

5

11.2.4 OCM Is of the view that it only fiable for R9 198 942.36 {*Water Claim
provision") In respect of the Water Clalm; and

e o

11,2.5 OCM and the department are In discusstons regarding the Water Claim,

11,3 If after the Effective Date, OCM ls required to pay Bn amount in respect. of the
. \Water Claim ln excess of the amount of the water Claim Provision, then the
Seller shall pay to DCM 50% of the ‘amount pald by OCM In excess of the

Water Cialm Provision,

11,4 The Purchaser shatl procure that nelther It nor QCM admits any lHablity in
respect of the Employee Clairs or the Water Clatm,

11.5 The Seller shall, at Its own expense and with the assistance of its own legal
' advisers, be entitled to contest the Employae Clalms and the Water Claim In
the name of OCM untl ﬁnally' determined by the highest court fo which appeal

may be made {or which may review any decislon or judgment made or glven

in relation thereto) or to settle ahy such ciaim and shall be entitled to control

the day-to—day proceedings in regard thereto,

11.6 The Purchaser shall, and shall procure that QCM shall, render to the Seller
such assistance as the Seller may reasonably require of the Purchaser or OCM
In order to contest the Employee Clalms and the Water Claim,

11.7 The Indernity set out above shall be the purchaser and the Target Company's
gole remedy for any claim arising from or relating to the Emplayee Claim, the
Water Clalm or the facts and circumstances glving tize thereto,



PMM-U11.1-192

~ R
Sale of Sharas Agreement - GCH Oakbay - Exacution Yerslon/#3599350v 2 U 1 W \3 ‘ww

10122015

12 LIMITATION OF LIABILITY

12,1 Time limltatlons

12,11 The Seller shalf not be llable for any claim in respect of or In terms of -

12,1,1.1 a breach of Warranty; .

12,1.1.2 the Indemnity In clause 10 ("Tax Clalm"); ":

12.1.14.3 the indemnitles and undertakings (n clause 117 or 1
(o "
' 12,1,1.4 a breach of clause 13,

(each a "Claim™), unless the Purchaser has glven the Seller written notice
of that Claim, speclfylng the factuai basis of that Clalm In reasonable ;
detall to the extent then known to the Purchaser, prior to, - :

12.1.1.5 In the case of a Claim other than a Tax Claim, the dake that Is two
yaars after the Closing Date; and

12408 In the case of a Tax Clalm, the date that Is three years afier the
Closing Date,

SN and thereafter, within a reasonable time, pursues that Clalm to
. completion, If the Clalm relates to a contingent claim or labillty, the
Purchaser shall be required to provide notice of that potential Claim
wlthin the foregoing time periods end, as scon as practical after that
contingent clalm or Habllity becomes an actual claim or liabllity which Is &
liquidated amount, the Purchaser shall provide wrltten notlce thereof to
the Selter confirming the llquidated amount of the Claim,

12,2 Mitlgatian

For the avoldance of any doubt, nothing In this clause 11 shall In any way
dlenintsh the Purchaser's commen jaw obligation ta mitigata its loss.
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12.3 Nature of claims
12.3.% Motwithstanding anything to the contrary contained anywhere else in this

Agreement, the Purchaser shall not have any Claim against the Saiter -

12.3.1.1 for any consequential or speclal damage or loss, Including less of
profit, toss of goodwill, Injury to business reputation and/or loss of
businass opportunities;

12.3.1.2 to the extent that the circumstances er facts giving rise to the Claim

(ather than & Tax Claim and the Indemnitles and undertakings In

/'t clause 11) are known to the Purchaser as at the Signature Date,

' whether as & tesult of its Investigation of the Target Companies or
otherwise;

12.3.1,3 to the extent that allowance, provislon or reserve was made In the
accounts of any of the Target Companies In respect of the matters to
which such Claim {other than a Tax Claim and the Indemnities and
undertakings i clause 11) relates or such matter was taken into
account in computing the amount of any sueh allowance, provislon
Of reserve;

12.3.14 ' to the extent that tha Clalm is based on @ liabliity that is cantingent
onty, unless and until such contingent liabllity beccmes an achual
liablllty that Is In a Fiquidated amount and Is due, owing and payable,
having been claimed In writing by the third person in question within
the applicable perinds referrad to in clause 12,1; and

12,3.1.5 to extent that the Claim arises ot Is Increasec as a result of, or is
stharwise attributable wholly or partly to, -

12,3.1,5.1 any faw nok in force at the signature Date which takes effect
retrospectlvely or occurs as a result of the alteration of, or
change In, any law which takes effect retrospectively, including
any change In the basls or method of caleulation of, or any
increase I, the rates of Taxation In force as at the Signature
Date;
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12.3.1.5.2 any change introduced, or having sffact, after the Effectlve

Date v the bases upon which the sccounts of the Targat
Companies or the Purchaser are prepatred and/for in the policles
or practices adopted In the preparation of such accounts;

12,3,1.5.3 any act or omlsslon by the Seller or any Target Company at any
tme after the Slanature Date at the request of, of with the
approval of, the Purchaser;

12,3.1.5.4 any voluntary act or omisston on the past of the Purchaser or
its directors, officers, employaes or agents at any tme after the
Signature Date;

12.3,1.5.5 any voluntary act or omisslon on the ‘part of any Target
Company ot its directors, officers, amployees or agents at any
time after the Closing Date;

12,1.1.56 - a fallure by the Purchaser to comply with any of ita ohilgations
under this Agreement; and/or

12.3.1.5.7 the implernentation of the Transaction Agreements,

12.3.2 The Purchaser shall not be entitied to claim more than once In respect of
any one breach, damage, defictency or shortfall, or other set of
clrcumstances, avising from the same cause of actlon or facty, which give
risa to one or more Ciaims. '

12.4 - Amount

12.4.1 Natwithstanding anything to the contrary contalned anywhete elsa In this
Agreement or Applicable Law, -

12411 the maximum amount which the Purchaser and Oakbay shall be
‘ entitied to recover or claim fram the Selter fn raspect of all Cialms
and/or in terms of any other provislon/s of this Agreement shall

be R500 000 000; and
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12.4.1.2 the Purchaser shall not have a Clalm agalnst the Seller, unless - :
1
12,4.1.2.1 the individual Clalm exceeds R250 000, It being agreed that, in
respect of any single cause of action, If the quantum thereof Is !
not at least R250 000, no Clalm may be made. For purposas ]
hereof, no Clalms less than R250 000 shail be aggredated with 4

any other Ciaims for purposes of reaching the threshold
referred to in clause 12.4.1.2,2; and

{ 12.4.1.2.2 the Claim exceeds the amount referred to In clause 12.4.1.2,1
R, and, If relevant, alone or taken together with any other Clalm In
(-'!’.‘:15:
& oxcess of that amount, the Clalm/s exceed/s In

aggregata R10 000 000, and then {subject to the provisions of
ciause 12.4.1.2.1) the Seller shall have a clalm only for the
amount above R10 000 000, previded that no Clalm in respect
of any single cause of actioh that Is not at least R250 000 shall
be payable In terms of clause 12.4,1.2,1,

12,5 Racovery
12.6 Any Clalm shall be reduced by the aggregate of -

i2.6.1 any amount rew\fe:red from a third party (including an insurer) In respect
of the darmage, Habliity or loss giving rise to such Cialm; and

12.6.2 the realisad benefits of any income tax allowances or deductions (at
prevalling Tax rates at the time) received by the Purchaser or any Target
Gompany o respect of the damage, [fablilty or juss giving rlge to such
Clafm. '

12.7 Third Pavty Claims
12,7.1 1f, in respect of any Claim, the Purchaser has the right to recover from a
third party (including an insurer) @ sum that relates to that Clalm, the

purchasar shali notify the Seller In writing forthwith of it becoming aware
of thet Hght to enable the Seller to take steps to obtain racovery from

. f
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that third patty, and the Purchaser shall take all such steps (including
ceding or procurlng the caesslon of such claim/s) ag the Sellar may
reasonably require {at the cost of the Seller) In order to enable the Sellar

to enforca such Hghts. The Purchaser shail pay over to the Seller any ’
amount that It recovera In respect of a Claim. :
12.7.2 If the Pufchaser hecomes awara of a third party clalm or potential third

party claim which might give rise to Claim (Including a clalm In respect of
the payment of Tax) (“Third Party Ciaira"), then the Purchaser shall
notlfy the Seller In writing of such Third Party Clalm as soon as [s
reasonably possible afier the Purchaser becomes aware of that Third
Party Clalm.

12.7.3 The Purchaser shall not, and shall procure that each Target Company
shall not, admit any liablilty In respect of that T hird Party Clalm.

12.7.4 The Seller shall, at its own expense and wlth the asslstance of Its owh
legal advisors, be antltled to contast any such Third Party Clalm In the
name of the, Purchaser or the relevant Target Company untll finally
determined by the highest court to which appeal may be made (or which
may review any decslon or judgment made or diven In relation thereto)
or to sette any such Third Party Claim, and shall be entltled to control
tha dey-to-day proceedings In regard thereto, provided that -

12,7.4.1 the Selier snall Indemnify and hold the Purc'ngser of the relevant
Target Company harmiess agalpst all costs that may bae Incurred ot
become - payable as a conséquence of those steps (Inciuding any

* reasonabie leyal costs);

12.7.4.2 the Purchaser shall (at the expense of tne Seillar and, If the
' purchaser so raqulres, with tha [nvolvement of the Purchaser's own
legat advisors), and it shall pracure that each Target Comparty shall,
render to the Seller such asslstance as the Seller may reasonably
requlre of the Purchaser in order to contest that Third Party Clalm;

12,743 he Seller shall regufarly and, in any event, on dernand by the
Purchasar, Inform the Purchaser fulty of the status of the contested

AR
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Third Party Claim and furnish the Purchaser with all decumenis and
Information reiating to the contested Third Patly Claitn which may
reasonably be requested by the putchaser; and

12.7.4.4 the Seller shall consult with the Purchaser prior to taking any magor
steps In relfation to, or settling, that contested Third Patty Claim and,
in particuiar, before making of agrealng to any announcement oF
ather publicity [n relation to that Third Patty Clalm,

TR T T

12.8 rReduction of Purchase Price

- Any payment made by the Seller to the Purchaser in respect of a Claim shall

' constltute an armount tepayable by the selfler and, accordingly, be & reduction
in tne amount of the Purchase Price paid In respect of the Sale Equity that was
praviously received by the Seller.

13 INTERIM PERICD

13,4 Positive Undertakings

The Seller undertakes fo the Purchaser that, during the Interlm Period, it shall,
subject to the limitations imposed by the Business Rescue Proceedings of OCM,
procure that each Target Cornpany ehall continue to carty on its business and
pay lts Tax on the same basis and in the same manner as it did immedlately
prior to the Sighature Date, ’

13.2 Negative undertakings

The Seller undertakes to the Purchaser that, during the Intardm Pariod, subject
to the limitations imposed by the Business Rescue Proceedings of OCM,
procute that each Target Company shall not, without the priar written consent
of the Pufchaser, -

i3.2.1 change the nature of scope of lts business, or chase of suspand, or
threaten or propose to cepse of suspend, to catry on all or a substantial

- & 7 4
%
&N
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13.2.2 jssue any ordinary shares, non-redeemable preference shares, deferred

shares or other simllar equity Instruments (including Instruments which
are ot become convertible Into ordinary shares, non-redeemable
prefarence shares, deferred shares or other equity Instrumants);

13,2,3 amend its memorandum of incerperation;
13.2.4 declare ot pay any distribution or dividend;
13,2.5 pay any amount to any member of tha Giencors Group other than

_ (1) payments made in the ordinary course of business; and (i) payments
. ) i respect of managemant fees not exceeding RS 000 000 per month In
aggregate for all Target Companies;

13.2,6 enter {nto any transaction other than on arms'-lengih terms and for full
and proper consideration;

13.2.7 dispose of, or anter Info any agreemant to dispose of {whether by cne
trensaction or # serles of transactions), any of its Material Assets, other
than in the ordinary course of buslhess;

13.2,8 take or agree o take any ‘oans, borrowlings or other forms of funding or
finandial Faciitties or assistance, or enter Into OF agree to enter into any
forelgn exchange transactions, guarantess or other simillar agreemeﬁts
{other than pursuant to the New PCF Facllity Agreement);

13.2.9 acquire or enter into any agreement io acquire (whether by one
transactlen or & series of transactions) all or any part of the business,
undertaking or asseta of any other persons or make any similar
Investment ot acquire any subsidiary, other than n the ordinary coursa of
business; and

13,2,10 forr or enter into or agree te enter into or foren, or acqulre an interest in,
any jolnt venture, partnership ot agreement oF other venture for the
sharing of profits or assets.

Lz
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13.3 Chservers

i3,3.1 “The Purchaser shali from the day after the Slgnature Date be entltled to

appoint representatives ("Gbservers"j to obsarve and monitor the affairs

of each Target Company and ensure compliance with the obligattons

conteined in thls Agreemant, The Purchaser shall appoint one or more

employees of Oakb'ay as the Observers. An Obsetver shall be a person

who 1s not involved in the strategic or operational decision making

process of the Purchaser’s coal buslness. Qalbay shall procure that-frqm

the day after the Slgnature Date, the Observers shall not sharé any

" Information that he/she obtalns tn relatlon to the Target Companies with

. the Purchaser (other than to the eXtent nacessaty to enable the
' Purchaser to enforce Its rights in terms of this Agreement and the New
PCF Facllity Agreement, In the event of nen-campliance In tarms of those

agreemnents).
13.3.2 The Obsarvers shall -
13.3.2.1 not be allowed to nstruct or give any directions in relation to the

conduct ot tanagement of the Target Company's business;

13.3.2.2 be entitled to have such reascnable access to -
13.3.2.2.1 Information and docurnents relating to the Target Companles;
’ ('-D 13.3.2.2.2 the premises and areas om which the Target Companles'

businesses ara cenducted;
13,3.2.2,3 the officers ang employaes of tha Target Companies,

as is reasonably requlred by the Observers for the purposes
contemplated in clause 13.3.1.

13,3.2,3 Nothing In this clause 13.3 shall compel or be construed as
compelling the Selter or the BRPs to do anything, or refrain from
dolng snything, which Jt/they may be advised by fts/their counsel
constitutes any act or omissien in contravention of any cormnpetition

T



PMM-U11.1-200

T T R TR ™ T T e e dr A T TR R I L T T T R SR g
:
viagad ]
(NN
sallezgf s;.ares Agraement v GCH Calebay - Execution Version/#35493 50v2 “V
H GL

TR T

or anti-trust ‘eglslation In eny relevant ju risdiction and, to the extent
that same may be so construed as belng In contravention of such
legislatlon and/or any judiciai decision thereon, that provlslon in this
clause 13.3 shall be deamed to be pro non scripto.

13,4 Existing PCF Facility Agreement

Glencore shall procure that by not Jater than the Settlement Date -

13.4.1 OCM sha'll assign to the Seller all of Its rights and obligations under the

Existing PCF Faclllty Agreament with effect from the Settiement Pate [n

. conslderation for a clalm on loan account heid by the Seller against OCM

) t an amount equal to the Outstanding Bafance (as dafined in the Existing
PCE Facillty Agreement) on the Settiarmant Date;

13.4.2 OCM shall be released from alf of its obligatiens In respect of the Existing
PCE Fadlllty Agreement with effect from the Settlement Date; and

13.4.3 the securlty provided by the Target Companies In respect of the Existing -
PCF Facllity Agreament shalt be’ terminated with effect from tha
Settlement Date,

14 TRANSITION

e 14,1 It |s recorded that the Seller and the Target Companies form part of the
G integrated Glencare Group coal business in South Africa and shall after the
Closing Date need to be extracred from such business and become gtand-alona
businesses ("Extraction"),

14.2 The Glencore Group shaﬂ during the Interlm Perlod continue to provide
servlces to the Target Compantes on the same pasts and in the same manner
as it did Immediately prior to the Signature bate and shel} be remunerated on
the same terms on a monthly basis for such services (subject to the Iimit set

- out In clause 13.2.5),

14,3 The Seller and the Purchaser shall as soon es possible after the Slgnature Date
establish a worlking group in order to plan the Extraction and to negotlata the

gt ‘A
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terms of a Transltional Services Agreament that shall govern the provision of
sarvices from the Glencore Group after the Closing Date, it belng agread that
the Glencors Group shall be under ne obligation to provide eny services if :

agreement s not reached regarding the terms of the Transitional Ssrvices
Agreement, !

15 EINSURANCE

With effect from the first Business Day after the Closing Date, the Target
Companles shall rease to be Insured by any_G{encore Group Insurance Pollcles.
With tespect to any Glencore Group Insurance Policies written on an "occurrance
baslis", ho Glancore Group Insurance Policles shall be avallable for occurrences
which take placa on or after the flrst Business Day. after the Closing Date. With
respect to Glehcore Group Insurance Pollcies in respect of coverage written on a
solalms made basis", no Glencore Group Insurance Palicles shall be avellable for
claims made on or after the flrst Business Day after the Closing Dafe, The Seller
and/or any mernber of the Glencore Group, as the case May be, shall be entitled to
make arrangements with its Insurers to reflect this clause 14,

15,1 ° Existing claims under Glencore Group Insurance Policies
15.1.1 ' With respect to any claim made tefors the Closing Date by or on behalf
of a Target Company Undec any Glencore Group Insurance Policy, to the
axfent that »
L) 15.1.1.1 the relevant Target Company or the Purchaser has not been

indemnifled prior to the Closing Data I respect of the losses in
respect of which the claim was made; ar

15.1.1.2 the losses In respect of which the claim was made have not been'
reflected In the financial statements of the Target Comparies,

the Seller shall use reasonable endeavours after the Closlihg Date to
recover sl relevant and applicable monies due from Insureras and shall
pay any manles recelved (after taking into account any deductible under
the Glenccre Group Insurance Policles and less any Tax payable on the
proceeds and any reasonable out of pocket expenses suffered or incutred
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by the Saller ar any member of the Glencore Group I connection with the
clalm) to the Purchaser or, at the Purchasets wrikten direction, the
relavant Target Cempany &8s soen as practicabte after receipl,

16.1.2 The Purchaser shall provide {and shall procure that each Target Company
also provides) all assistance, information and co-oparation reasonably
requested by the Seller or the Seller's representatives (Including the
Seller's Insurers, appointed clalms handlers or any {awyers Instructed In
ralation to sueh claim) In connection with the claim jnciuding prudent
handiing to make good any relsvant or appllcable loss, Injury or damage

e 3 or congequence of the claim,

15.2 New claims under "occurrence-based” policies

15.2.1 With respect to any event, &ct or omisslon telating to the Target
Companies thal occurred ar existad prior to the Closing Date that ls
covered by an "occurrence-based" Glencore Group Insurance Pollcy, the
Seller Ishall, at the directlon of the Purchaser or the relevant Target
Cotmpany, make a clalm under such insutance pollcy, provided that -

15.2.1.1 the Seller shall not be obliged to make any such clalm if and to tha
extant that such clalim is covered by an insurance pollcy held by the
, Purchaser or a member of the pPurchaser's Group;

165.2.1.2 the clalm Is notified to the Sefler within five Business Days of the
f', o . Purchaser becoming awarg of the claim and, In any event, withln
one year after tha Closing Date;

15.2,1.3 the Purchaser shall or shall procure that each Target Company shall
be fiabie for any deductible under the Glepeore Group Insurance
Pollcies payable in respect of tha claim; and

15.2.1.4 the Purchaser shall, or shall procure that a Target Company shafl,
relmburse the Seller or relevant other member of the Glencore
Group for any retrospective premlum Increases uﬁder the Insurance
policy under which the clalm Is made, as such amounts are

. %?w
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determined In accordance with that insurance polley as a result of
any such clalm made pursuant to this clause 15.2.1,

i5.2.2 In the event that the Purchaser or a Target Company notifles a Clalm
pursuant to clause 15.2,1, the Seller shall, at the Purchaser’s cost, make
all nacessary notifications and clalms under the relevant Glencore Group
Insurance Pollcy and the relevant Target Company shall be entitied to be
pald any procesds actually recaived under the Glencore Group Ihsurance
Policy (less any deduct(ble or excess actually paid by the Seller or any
member of the Glencora Group and less any Tax suffered on the proceeds
and any reasonable out of pocket expenses suffered or [ncurred by the
seller or any member of the Glencore Group) provided that -

15,2.2.1 the Seller shall not be required, pursuant to any requests made by
the Purchaser or any Terget Company, to undertake or threaten
litigatlon or Incur any expendlture ot Kabllity without being put In
funds by the Purchaser or the relevant TJarget Company prior to
Incurting any such expenditure or llability;

15.2.2.2 pefther the Purchaser nor any Target Company shall be entitled to

any proceeds recelved by the Glancore Group under any Glencore

Group Insurance Policy, except to tha extent that such proceeds

relate to a clalm made pursuant ko clause 15.2.1 In respect of any

losses for which the relevant Target Company has riot already been

0 relmbursed, [nderrmifled or otherwise compensated for whether
b under this Agreemetit or ctherwlse;

15.2,2.3 the Purchaser shall provide (and shall procura that ‘each Target
Company also provides) all asslstance, Informatlon and co-operation
reasonably requested by tha Seller or the Seller's representalives
{including the Seller's insurers, apoointed clalms bandlers or any
lawyers [nstructed In relation to such clalm) Including prudent
handling to make good any relevant or applicable loss, injuty or
damage or consequence of the claim.; and .

15.2.2.4 tha Purchaser chall or shall procure that each Target Company shall
pay of beat ary deductible or excess element of any such claim,

(7
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16 RELEASE £ROM GUARANTEES AND SURETYSHIPS

16.1 The Purchaser shail, to the extent that it has not already done so, procure the 3
release of the Seller and the Glencore Group, within a nerlod of 45 days from
the Closing Date, from the Disclosed Guarantees. The Purchaser shall, If

necessary to procure such releese, furnish its own guarantees, suretyships,
indernnities and undertakings,

15.2 Wichout prejudics to any of the rights of the Sefler at law or In terms of any
other provision of this Agreement, the Purchaser shall Indemnify the Seller and -
" the members of the Glencore Group agalnst all actusl losses, llabillties,
damages, costs and expensas of any nature whatsoever which the Seller or
member of the Glencore Group may suffer or Incur as a result of ar in
conhectlon With a breach of tha Purchaser of clause 16,1 ("Indemnified
Guarantee Loss").

16.3 The Purchaser shall be otliged to pay the Seiler or member of tha Glencorg
Group the amount of any Indemnified Guarantee iLoss suffered or Incurred by
the Seller as soon as the Saller or member of the Glencore Group is obllged to
pay the amount theraof (In the case of any Indemnified Guarantee Loss which
Irwm\res a payment by the Seller or member of the Glancore Group) or as soon
as the Seller or member of the Glencore Group suffers the Indemnified
Guarantee Lnss (in the case of an Indemnlfied Guarantee Loss which does not
Invelve a payment by the Seller or member of the Glencore Group),

17 NAME AND LOGO

“The Purchaser shzll have the right to continue {o use the narme "Optimum Coal" and
the logo currently used by each Terget Company.

i8 GUARANTEES .

18.1 Glencora Guaraniee

168,11 Glencore hereby uncondiflonaily and {trevocably guarantees, as a primary
and independent obligation, the. due and punctual performance by the
Seller of its obligations under the Transaction Agreements, it being

3
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recorded for the avoldance of doubt that the Habllity of the Guarantor is
subject to the limitations as set out in clause 12, Including the Nmit on
llabifity set out in clause 12.4.1.1,

18.1.2 Glencore unhconditionally and irrevocably acknowledges that -

ig8.1.2,1 the llability of Glencore under this Agreement shall not be released
or ditminished by any vatlation of any terms of this Agregment, any
Indulgence granted by the Purchaser to the Seller, any negiect or
delay In seeking performance of any ob!lga'don under this Agreement
or of any obligation hereby Impased of any granting of time for such
performance In any case;

i8.1.2.2 this Agreement shall be a continulng guarantse and, accordingly,
shall remain in force and shall not be discharged, limlted, Impzired,
reduced or terminated in any way by any clreumstances or condition
whatsoever untll all the obligations of the Seller under this
Agreement have been fully perfarmed, satlsfied or have lapsed;

18.1,2.3 the obligations of Grancore. hereundar shall not, I respect of any
monles expressed to be payable under this Agraement, be subject to
any counterctalm, set-off, deduction, withholding, diminution,
abatement, recoupment, suspension, deferment or reduction for any
reason whatsosver;

18.1,2.4 ' the obligatlons of Glencore set forth herein In respect of any monies
‘ expressed to’ be payable under this Agreemefit are primaty
obllgations and constitute tie Rull recourse obligations of Glencore
enforceable agsinst It to the full extent of alt its assets and'
properties; and

18,1.2,5 Glencare renounces =l benefits  from the legal exceptions
pon numeratas pecunlas, hon causa dabiti, arrore caleulf, vevislons
of accounts, no value recelved and gl other legal benefits and
exceptions, with the force, meaning and effect of which it declares
itself to be fully acquainted.
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18.1.3 The provislons of this clause 18.1 are severable from the rest of this
Agreement and shall ramaln In effect even If this Agreement is terminated
for BnY reason. '

18.1.4 Glencora warrants that -

18,1.4.1 it s a company with limited liabllity duly Incorporated in, and validly
exlsting under, the laws of Switzerland;

i8,i.4.2 It has - !
[ 18.1.4.2,1 the legal capacity and power to enter thto and perform; ahd
18,1.4,2.2 taken alfl necessary actions (whether corperate, Internal ot

cthe‘rwlse} to authorlsa Its entry Into and the parformance of Its
obligations upder,

this Agreamaent; and
i8.1.4.3 the obllgations expressed to be assumed by Glencote and the rights
. afforded to It under the Agreeinent are legal, valid, binding and

enforceabls by, and rgalnst, it

18,2 Qakbay Guarantes

18.2.1 Oakbay hereby unconditionally and trrevocabiy undertakes, as a primary
and independent obligation - i '

18,2.5.1 to pay the entlre Purchase Price as contemplated In clause 7 of this
Agreement, [f the Purchaser falls to make payment on the dye date
therafor within five Buslness Days of first written demand by the
Seller} and

i8.2.1.2 to perform all of the other cbligations, commitments, undertaklngs,

under tha Transaction Agreernenis if the Purchaser falls to perform
cuch obligations, commitments and undertakings,

Z?;.
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18.2.2 Oakbay unconditionally and irrevocably acknowledges that -
18.2.2.1 the llabllity of Oakbay under this Agreement shali not be released ot

diminished by any varlation of any terms of this Agreement or any
other Transactlon Agreement, any indulgence granted by the Seller
or Glencore to the Purchaser or Oakbay, any neglect or delay In
seeking petformance of any obllgation wunder any Transaction
Agreemant or of any obligation hereby lmposed or any granting of
time for such petformance In any case;

18.2.2.2 this Agreement shall be a continulng guarantee and, accordingly,

shall remaln in force and shall not be discharged, Imited, impaired,

‘ reduced or terminated In any way by any circumstances or conditlon

whatsoever untlt @il the obllgations of the Purchaser under this
Agreement have been fully performed or satisfled;

18.2.2.3 the. obllgations of Oakbay hereunder shall net, in respact of any
monles exprassed to be payable under this Agreement, be sulbect to
any counterelaim, soet-off, deduction, withholdlng, diminutlon,
abstement, recoupment, suspension, deferment or reduction for eny
reason whatsoever; '

18.2.2,4 the obligations of Dakbay set forth herein ln respect of any monies

expressed to be payable under this Agresment are primary

_ obligations and constitute the full recourse cbligatlons of Oakbay

(o (,f enforceable agalnst 1t to the fulf extent of all itz assets and
IV . properiles; and ‘ ‘

18.2.2.5 ~ Ogkbay renounces all benefits from the legal exceptions
nof numerstae pecunlag, foh causa debiti, errore cafculf, revisions
of accounts, no value received and all other legal benefits and
exceptions, with the force, meaning and effect of which 1t declares
itself to be fully acavalnted.

18.2.3 The provislens of this clause 18,2 are severable from the rest of this
Agreement and shall remain In effect even If this Agreement Is terminated

for any reason, ﬁ @
/ &
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18.2.4 Oakbay warrants that -
18,2.4.1 It 15 & compary with ilmited liabllity duly incorporated In, and validly

axisting under, the laws of South Africa;

18,2.4.2 it has -
1B,2,4.2.1 the legal capacity and power to enter Into and perform; and
18.2.4.2.2 takety all necessary actlons (whether corporate, fnternal or

stherwise) to authotise its entry Into and the performance of its
obligations under,

this Agreement; and

18.2.4.3 the obligations expressed io be Bssumed by Qakbay and tha rights
gfforded to It under the Agreement are legal, valid, binding and
enforceakla by, and agalnst, IE

19 CONFIDENTIALITY

Notwithstanding the cancellation or termination of thls Agreement, no Party
("Receiving Party") shali, at any time after the concluslon of this Agreement,
‘ disclosa to any persan of use i any rmanner whatsoever any other Party's
b Confidantlal Information or the existence and centents of the Transaction
| Agteements, provided that -

19,1 the Recelving Party may disclose the existence and contents of the Transacton
Agreemants to the extent required to implement the Proposed Transaction,
including In the Business Rescus Plan;

19.2 the Recalving Patty may disclose the other Partles' Confidentlal Information
and the axistence and contents of the Transactlon Agreements -

19.2.1 to the extent required by. Applicable Law (other than i terms of &
contractual obligation of the Receiving Party);

I
v A
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19.2.2

19.3
19.3.1

19.3,2

18.3.3

to, and permit the use thereof by, Its employses, reprasentatives and
nrofessional advisors to the extent strictly necessary for the purpose of
Implemeanting ot enfarcing the Transaction Agreernetits or obtalning
prafessloﬁal advice or conducting lts business, [t belng specifically agraed
that any disclosure or use by any such amployee, rapresentative or
professional advisor of such confldential or other information for any
other purposa shall censtitute a breach of this clause 19 by ths Recelving
Party; and

the. provisions of this clause 19 shall cease to apply to any Confidentlal
Information of a Party that -

g e

s or becomes gensrally available to the public other than as a result of &
breach by the Recelving Party of its obligations In terms of this clausa 19; |

Is also recelved by the Recelving Party from a third party who did not
acquire such Confidential Information subject to any duty of
confidentiality in favour of any other Party; or

was known ta the Recelving Party prior to recelving it from any other
Party.

confidential Information” of any Party shall mean any Information disclosed by

that Party to the Recelving Party prior to the conclusion of this Agreement, in terms
of this Agreement or otharwise In connectlon with this Agreement,

25 PUBLICITY AND ANNOUNCEMENTS

20,1

20,2

No Farty shall, subject to the provisions of clause 20.2, Issua any prass release
of any other public document or make any public statement, in each case
relating to or connecked with or arislng out of the Transaction Agreements,
without consulting with the other Partles.

In the case of & ralease, announcement ot document which {5 required to be
given, made or published by law or under the rules and regulatlons of any
stoclc'exchange, the Party liabla to give, make of pubtish the same shall give
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to the other Partles as much advance warning thereof as ts reasonable In the

circumstances, togethar with drafts ot a copy thereof as soon as It Is at llberty
sy to do,

21 BREACH

If any Party {"Pefaulting Party"™) cominiis a breach of any provision of this
Agreemant and falls to remedy that breach within seven days {in case of a breach
of clause 7) and 14 days (In the case of all ather breaches} afier recelving written
notlce from any other Party ("Aggrieved Party®) requiring the Defaulting Party to
P do So, then the Aggrleved Party shali, without prejudice to Its other rights In law but
(~-iff'_;-_,f, ) subject to clause 9.1.4, be entltled o cangel this Agreement or to clalm Irmediate
[ ! spadific performance of all of the Defaulting Party's obligations then due far
parformance, without prejudice to the Aggrieved Patty's rights to clalrﬁ damages,
Notwithstanding anything to the contrary contained'in this Agreaement and subject
to clause 9.1.4, no Party shall be entltled to cancel this Agreemant Ih vespect of &
braach which |s not material and no Party shall be entitled to cancel this Agreement
after tha completion of the sala and purchase of the Sale Equ]ty,

22  DOMICILIUM AND NOTICES

22.1 The Partles choose domicilium cltandl et executand! ("Domicliium") for all
purposes relating to this Agreement, ingluding the giving of any hotice and the

serving of any pracess, at the physlcal addresses and e-mall address set out
below -

22.1.1 the Seller physical First Floor
23 Melyose Boulevard
Melrose Arch
2196

e-mall  pmarsden@imatusonassociates.co.za
X peter@virescue.co.za
shaun.Blanldield@glencare.com

attentlon Plers Marsden/Peter Van dan
Steen/Shaun Blankfield

7 ¢ =y
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22.1.2 Glencore physkcal Baarsrmattstrasse 3

Baar

6340

Swltzeriand

e-mall " Shaun.Telchner@glencore,com
attentlon Shaun Teichner

22,1,3 the Purchaser physical Lower Ground Floor, Block A
Grayston Ritdge Office Park
144 Katherine Street
f & Sandton
2196

e-mall  hazeemh@oakbay.co.za
attentlan Nazeem Howa

22,1.4 ‘Oakbay physical Lower Ground Floor, Block A
Grayston Ridge Office Park
144 Katherina Street
Sandton

2196

e-mall  nazeemh@onkbay.co.za

ateention Nazeem Howa

22,2 Any Party shall be entitled, from time to time, by glving written notice to the
others, to vary lts physical Pomldllum to any other physical address {nok
being & post office box or poste restante) and to vary Its e-mall Demicilium to
any other e-mail address.

22,3 Any notice plven or pracess served by any Party to any other ("Addressae"),

which Is delivered by hand between the hours of 0800 and 17:00 on any
Business Day to the Addresses's physical Domicilium for the time being, shall

2\ 52
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ba deemed (unless the contrary Is proved by the Addressee) to have been
recelved by the Addressee at the time of dellvery,

224 Any.notice glven or process served by any Party to any other, which Is
transmitted by e-mail to the Addressee’s e-mall Domiclllum for the time being,
shall be deemed {unless the contrary |8 proved by the Addressee) to have
bean recelved by the Addrassee on the Business Day immediately succeed ing
the date of successful transmisslon thereof,

22,5 This clause 22 shali not operate’ so0 as to Ir;(:aﬂdate the ‘giving, 'serving or

. receipt of any written notlce or process which is actually recelved by the
R - Addressee other than by a method referred to in this clause 22,
W
22.6 Any notice or process In terms of, or In connection with, this Agraement shall

be valid and effective only IF [n writing and If recsived or deemed to have been
recelved by the Addressee,

23 DISPUTES

23.1 Unlags this Agreament providas othenmsé, any dispute atising from or In
connection with this Agreement shall If so required by any Party by giving
written notice to thet effect to the others be finaily resolved in accordance with
the rules of the Arbitration Foundation of Southern Africa ("AFSA") before @

" nenal of thres arbitrators {at Yeast one of which shall ba a ratired judge), with
one stbitrator nominated by each Party to the dispute. If there are only two

’ > (:2 Parties to the dispute or If the Partles are able to organise themselves into two
groups for the purposaes of any dispute, then a third arbitrator shall ba chosen
by agreement between the two Party-nominated ‘arbiteators or, falling such
agreement betWee}‘x gach Party to the dispute or tha two Party-norninatied
arbitrators within seven days aftar the date of their appoinitnent, as the case
may be, appolnted by AFSA on the request of any Party. There shali be no
right of appeal as provided for (n article 22 of such rules.

23.2 Each Party to this Agreerﬁant -

23.2.1 expressly consents to any arbltration in terms of the aforesaid rules being

conducted as a tatter of urgency; and
@ / 60 /g_{
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23.2,2 jtrevocably authorises any other Party to apply, on behaif of al) Partles, In
' writing, to the secretarlat of AFSA In terms of article 23 of the aforesaid
rules for any such arbitration to be conducted on an urgent basls, '

23.3 If the atbitrators’ charges and any other costs have to be paid before the
arbitrators have made thelr award In respect of those charges and costs, the
Partles to the dispute shail bear and pay those charges and costs equally,
pending any determination as to. liability therefor by thie arblirators,

23.4 Any order or award that may be made by the arblirators -

23.4,1 shall ba final and binding en the Partles In the absence of clerlcat or
manlfest error;

23.4.2 shiabl ba carried Into effect by the Parties; and

23.4.3 may be made an order of any competent court by any of the Parties,

23,5 Nething in this clause 23 shall prohibit any Party from bringing urgent or

Interdictory rellef In & court.

23,6 For the purposes of clause 23.5 and having any award made by the arbitrators

I belng made an order of court, each of the Parties hereby submits Itself to the

ot non-exclusive jurisdiction of the High Court of South Africs, Gauteng Local
R Dlvision, Johannesbury.

BTN

.

23.7 This clause 23 is severable from the rest of thig Agreement and shall reraln In
full force and effect notwithstanding any cancellation or termination of this
Agreement,

24 GOVERNING LAW

This Agreement shall, In all respects (Including its existence, valldity, Interpretation,
Implementation, terminatlon and enforcement}, he governed by the law of South

Africa.
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25 SEVERABILITY

Each provision of this Agreement is, notwlthstanding the grammatical relatlonshlp
between that provislon and the other provisions of thls Agreement, severable from
the other provisions of thls Agreement. Any provision of this Agreemant that Is or
bacomes Invalld, unenforceable or unlawful in any jurlsdictipn shall, In such
jurisﬁictiun only, ba treated as pro non scripto to tha extent that It i3 so Invalid,
unenforceable or ynlawful, without Invalldating or affecting the remalning provisions
of this Adreement, which shall remaln of full force and effect. The Partles declare
¢hat it is their Intention that this Agreement would have.bean axecuted without that
Invalid, unenforceable or unlawful provision If they were aware of that [nvatldity,
unenforceabllity or unlawfuiness at the time of the axecution of this Agreement.

26 CESSION, DELEGATION AND ASSIGNMENT

26.1 The Seller shall be entltled after the Closing Date without consent te cade,
delegate or otherwlse assign or transfer all (but not & part) of its rights,
obllgatlons under or In terms of this Agreement to any member of the
Glencore Group. '

26.2 The Purchaser shall be entitled after the Closing Date without consent to cede,
delegate or otherwise assign or transfer all (but not a part} of Its rights,
otiligatlons or Interest In, under or In terms of this Agreement to any member
of the Oakbay Group.

S0 26.3 Save as contemplated in clauses 26,1 and 26.2, no Party shall be entitled ta
‘ cede, delegate or otherwise assign or transfer all or any of (s rights,
obligations or Interest in, under or In tarms of thls Agreement to any third
party without the prior written conzant of the other Partles.

27 GEMNERAL

27.1 This Agreement constitutes the sole record of the agreament between the
Parties in relation to the subject matter hereof, No Party shall be bound by any
axpress, tacit or Implied terim, representation, warranty, promise or the Iike
not recorded herein, This Agreement accordingly supersedes and replaces ail
prior commitments, representations or undertakings, whether oral or written,
betwean the Parties In respect of the subject matter heraof. Fach party

A
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ackriowledges that in enterlng Into this Agreement it does not rely on, and
shali have no remedles In respect of, any statement, rapresentation, assurance
or warranty (whether mada innocently or negligently) that is not set out In this
Agreement, Each party agrees that it shall have no clalm for innocent or
negllgent misrepresentation based an any statemant in this Agreament,

27.2 No additlon to, varlation, novaticn or agreed cancellation of, any provision of
thls Agreement shall be bindlng upon the Partles unfess raduced to writing and
slgned by or on behalf of afl Parties.

27.3 For the purposes of this Agreement, -

27.3.1 no data message, as defined in the Electronic Communications and
Transactions Act No 25 of 2002 ("ECTA"), other than an e-mail, shail
constitute writing; and

27.3.2 no electronic signature or advanced eleckronic slgnature, as defined
“in ECTA, shall constitute a signature, except for the purposes of varylng
any date referred to In this Agreement or glving any approval or consent
in terms of this Agreement.

27.4 No indulgenca or extenslon of time which any Party ("grantor”) may grant fo
any other, nor any election or fallure by the grantor to enforce, whether
completely or partlally, or delay tha enforcement of, any of {ts existing or

5 future rights, shall corstitute a waiver of, or, whether by estoppel or

: . otherwlse, limlt any of, the existing or future rights of _the grantor In terms

hereof, save In tha event and to the extent that the grantor has signed a

wrltten document expressly waiving or imiting that right.

27.5 Without prejudice to any other provision of thls Agreement, any
successor-In-title, including any ¢urator, executor, hetr, Ytquidator or trustee,

of any Party shall be bound by this Agreement.

27.6 The signatura by any Party of a counterpart of this Agreement shall ba as
effactive as IF that Party had signed the same documant 2s the other Parties.

7 ey
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28 COSTS

Each Perty shall bear and pay Its own costs in relation to the negotiation, drafting,
finalisation and implementation of this Agteement.

#*isSIGNATURE PAGES TO FOLLOWH 4%
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Signed st | ""“‘“"‘""‘“"“’3 on 8 Decewtflen 2015

for Optimum Coal Holdings Praprietary
Limited (in business rescue)
repres 9d by Plers Marsden In his
capagity 5 jolnt business practitlonar

who warrants that ha is duly
authorised hersto

Name! Q% M&,&%
.r Position: nga 2 :

Signed 8t Subeneen o . on W Oecarva e 2015

far Optimum Coal HoldIngs Proprietary
Limlted (in business rescue)
represented by Petar van den Steer in
his capacity as joint business
practitioner

&

-t

whowﬂhat'he is duly
authergsed hereto
= Name: [ £ vew pre S;r@@.g
) By Posltion; {5’@ /a

%Q&%
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Slgned at on

for

Sighed at ﬁEL,QAS&,
for

MURANE

Sligned at
for
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2018

Glencore International AG

who warrants that he is duly
authorisad hereto

MName:

Positiont

o becembat 2015

Oakbasy Investments Proprietary Limited

whowarrants that he Is duly
a riged hereto

Name: - AL e
position;  DTEETIOL

o geendal

Tageta Exploration & Resourcas
Proprietary Limited

2015

yd;
who walfants that he Is duly
auttiorised heteto

Neme:  AJA 2. M
posttion: DG Crod_

3y
=
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ANNEXURE A ~ LIST OF TARGET COMPANIES

Mame Registiation Percentage
Number Held
T Optimurn Goal Mine Propriatary | 2007/005308/07 | 100%
Limited
7 | Koornfonteln Mines Proprietary | 2006/013C73/07 - 100%
Limited i
3 | Optirnum Coal Terminal | 2007/008379/07 . 100%
proptietary Limited -
4 [Optimum Nekel Mining and | 2007/007728/07 51% i
- Exploration Propriatary \imited
5 | Optimum Viakfontein Mining and 2005/024619/07 100%
Exploration Propristary Limlted
5 | Opttmum Overvaal Minlng end 2002/031293/07 100%
Exploration Proprletary Limited
7 | Optimum  Mpefu  Mining  and 2007/017921/07 1Q0%,
Exploration Proptietary Limited
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ANNEXURE B ~ WARRANTIES

i INTERPRETATION
In this Annexure B, -
il erds and expresslons defined In the Sale of Shares and Ciaims Agreetment

("Agreement”) to which this Is Anhexure B shall bear the same meanings In
this Annexure B as those assigned to tham tn the Adresment;

i.z the following expresslons shall bear the meanings assigned to them below and
&5 cognate expressions shali bezt corresponding meanings -
1.2.1 "cash and Cashk Equivalents" - cash and cash equivalents tomprise

cash held at bank, cash In hand and shart-term bank deposits with an
originat maturity of three menths or less;

1.2.2 "Encumbrance” - any pledge, asslgnment, charge, mortgage, cesslon,
llen, option over, powar of sale, hypoihecation, right of retentlon over,
Hyht of pre-emption, right of Ffrst refusal, wliepation, restralnt on .
alienation or other third party right or securlty interest of any kind or an
sgreement, arrangement or obligation to create any of the foreguing;

1.2.3 "Materiat Contracts’ collectivaly, -

1,2.3.1 a contract which Is of & long-term nature {l¢ unlikely to have been
fully performed, In accordance with [ts terms, more than 12 menths
after the date on which It was entered Into or undertaken);

1.2.3.2 a contract which obllges any Target Cormpany o pay an aggregate
amount, or to rendar any cther performance having an aggregate
value, tn excess of R20 000 00C per annurmy;

1,2.3.3 a contract which gives any person the right fo particlpete in or to
recalve a commisslon or royalty on the income of any Target
Company;
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1234 a consortlum, jolnt venture, partnershlp or similar agreement; and

1,2.3.5 a contract which is essentlal for the contlnuing operation of the

buslness of any Target Company;

124 "Most Recent Accounts" - the financlal statements for the Target
Companles as at and for the 12-month perod ended on
31 December 2014;

1.3 unless tha context clearly indlcates a contfary intentlon, the Warranties set out
halow shall be given on the Slgnature Date and shall -

13,1 In respect of the Warrantles In clauses 2, 3 and 4 be deemed,
mutatis mutandis, to have been repeated on the Closlng Date; and

1,3.2 In respect of the other Warranties be deemed mutatis muiandis, to have
been repeated on the Effective Date;

1.4 for the purposes of any reference to the knowledge or state of awareness of
the Sellar In any Warranty, this shall mean the knowladge of the Selier after
having made enguiry of the followlng Individuals: Clinton Ephron, Richard
Cohen, Shaun Blankfield, Shaun Telchner, Thys de Bruin, Hannes Snyder, Neel
Plilay and Justin Berjamin,

2 ORGANISATION ANB AUTHORITY

21 The Seller is a company with lmited Hability duly (ncorporated [n, and validiy
existing under, the taws of South Africa,

2.2 The Seller, reprasented by the BRPs, has -
22,1 tha lagal capacity and powaer ta enter into and perform; and
2.2.2 taken all necessary actions {whether corporate, intetnal or atherwise} to

authorisa its entry Into and the performance of Its obligations under,

%/%@{W

the Transaction Agreements,
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2.3 The obligations expressed to bs assumed by the Seller and tha rights affordad
to it under the Transaction Agreements are fegal, valid, binding and

enforceable by, and against, it.

3 CORPORATE AFFAIRS

3.1 Each Target Company Is a company with limited llability duly: Incorporated In,
and valldly existing undar, the Jaws of South Africa, i

3.2 Sava for the Business Rescue Proceedings, no Target Company has taken any
0 staps and, as far as the Seller is aware, no steps have been taken or wre
s pending or threatened by any other parson In respect of any Target Company,

for Its busliess rescus, deregistration, liquidation {whether provisional or fnal)
or winding-up.

3.3 Mo Target Company has any existing or future obligation {whether contingent
upon the exerclse of any right, option, right of first refusal or otherwise), and
no resolution has been passed requlring that Target Company, to vary
{whether by way of an Increase, reduction, consolidation, subdivision or
ctherwise) (ts autherlsed or issued shares, to vary any of the rights attaching
to any of its shares or to creats or Issue any debentures or other securlties,

3.4 No Targst Company Is obliged to alter Its tnemorandum of Incorporation.

3.5 No person |5 entlled to participate In, or to a commmission on tha dividends or
profits of, any Target Company, except as a shareholdar,

3.6 The securlties register and other statutory books and registers of each Target
Company have been properly kept and contain complete, true and accurate
records of Its shareholders and all other materlal information which they are

required to contaln under Applicable Laws,

3,7 No person has any iight to obtaln an order for the rectification of the securities

register of any Target Company.
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3.8 Fach Target Company has the legal capaclty and power to own Its assets and
carry of its business as it Is pregently batng conducted,

4  SALE SHARES

4.1 The Seller is the sole beneficlal and registered owner of the Sals Shares.
4.2 The Seller is the sole beneficlal owner of the Sale Claims,
4.3 The Sale Shares comprise 100% of the Issued share capital of each of the

Targel Companies, save for in the case of Optimum Nekel Mlning and
Exploration Proprietary Limited ity which the Sale Shares comprise 51% of the
Issued share capital, '

4.4 All of the issued skares of aach Target Company are of one class and rank
pari passu with each other.

4.5 The Saller shall be entltled angd able to glve free and un-Encumbered
reglstered and bensflclal title to the Sale.Shares to the Purchasar on the
Closlng Date (subject to release of the Security Cession as contemplated in
clause 7.2.4.3 ), ‘A

4,6 Save as provided in the Agreement, no person other than the Purchaser has
any right, actual or contingent, (Including, Inter alla, any optlon or right of first
refusal) to acyuire any of the Sale Shares and Sale Claims.

5 ACCOUNTS AND FINANCE

5.1 The Most Recent Accounts »

) 511 ware preparéd In acco_rdance with IFRS and the Companies Act;
5,1.2 in raspect of all Target Companies {other than OCM] have been audited;
51,3 fairly present the state of affairs, cash flows, opel;atlons and rasults of

each entlty to which they relate as at the date thereof and for the perlods
to which they relate; and
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514 wers, unless Inconslstent with clause 5,1.3, and except as disclosed In

the notes to the Most Recent Accounts, prepared on the same bases and

. applying the same criterin as applied In the preparation of the annual
financial statements of each entity to which they relate In respect of
previous years,

5.2 The buoks and records of sach Target Company are In [t possession or under
its contral and have bsen properly matntalned In accordance with all Applicable
Laws and gound business practice,

5.3 No member of the Glencore Group has any claim agalnst the Target
Companias as at the Effective Date other than clalms for services or goods
rendered I the erdinary course of buslness,

6 ASSETS

el  Each Target Company has malntained & reglster of 1ts assets In accordance
with IFRS,

6.2 Save for the Encumbrances contemplated In the Securlty Documeﬁts, gach

Target Company Is the sole baneficiai owner of all Material Assets referred to
In its assek reglster and -

AN - 6.2.1 such Materlal Assets are not sublect to or lable to becoma subject to any
o ) Encumbratce or any credlt agreement, suspensive sale agreement or
laase agreemant; and '

6.2.2 it is not in any manner whatsoever prehlblted or resbricted from
allenating of Encumbering any such Material Assets and, without limiting
the generailty of tha foregoing, no person has any right (lnciudln'g any
optlon or right of first refusal) to actjulre or claim dellvery, ownership or
transfer, or the use, eccupation, possession or enjoyment, of any such
asset other than the purchase of merchandlse In the ordinary course of
business,
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7 COMPLIANCE WITH LAWS

Each Target Company has condusted and {5 conducting Its business matatlally In
accordance with all Applicable Laws.,

&  LECENSES AND CONSENTS -

8.1 Each Target Company has obtained - all materlal apptovals, consents,
exemnptions, llicences, permits, registrations and other authorltles required for
the lawful conduct of jts business In the places and (n the mapner In which
such buslness Is presently carried on (collectively, "Consents”),

B,2 As far as the Seller is aware, nona of the Target Companles 15 in breach of any
of the terms of conditlons of any such Consents,

g  LITIGATION

9,1 No Target Company s engaged In any materlal litlgation ot arbitration,
exprapriation, adminlstraﬁve, judidad, gquasi-judicial or ariminal proceedings,
whether as pialntiff, defendant or otherwise, and, to the best of the Seller’s
knowledge and bellef, no such fitigation or arbitration, expropriation,
administrative, judicial, quasl-judiclal ot criminal proceedings by or against
any of the Target Companles are threatened or expected.

9.2 To the best of the Seller's knowledge and befief, there are rot pending, or in
existence, any disputes with, or Investigations ot enqulrles by or on behalf of,
any governmental body in respect of the affairs of any Target Comnpany, and
to the best of the Seller's knowledge and bellef, there Is_no fact, matter or
circumstance Vkely to give vise to any such dispules, investigatlons or
enguliries.

10 MATERYAL CONTRACTS

10.1  The Target Companies are not bound by any Material Contracts whatsoever
other thas the Material Contracts which ave listed In the Dlsclosure Schedule,

Q/
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10,2 To the best of the Seller's knowledge and belief, all of the Materlal Contracts
{other than the CSA) are -

10.2.1 valid and of full force and effect accerding to their terms; and

10.2.2 not tiable to be cancelled, rescinded, repudiated or otherwise avolded or
prematurely terminated by any party thereto,

othér than arising from the Business Rescue Procesdings of OCM.

10.3 As far as the Seller Is aware, nohe of the Terget Companles, nor any cther

(‘::5;;-«:} parly to any contract with the Target Companles, 1s In breach of any of its

obligations or Is otherwise th default in terms aof any Material Contract (other
than the CSA).

i1 EMFLOYEES

111 No Target Compary has any llability to any pension or provident fund, medical
scheme or other beneflt fund and has rmade adequate financial provision for
the post-retlrement medical ald llabliity for any employees or former
employees of the Target Companles entltled to such post-retirement medical
ald beneflts,

11.2 No ptesent or past employee Is or was a member of any pension, provident or
r () other benefit fund other than the fund/s expressly referved to in the Disciosure
Schedufe, none of which has, on an actuarlally sound assessment, a deficit in
the funds requlred to meet any future labikty In respect of any such
emiployae.

11.3 There 18 no share tncentive scheme for the benefit of any Target Company's
employees, not has any Target Comipany undertaken to establish any. such

scheme,

11,4 Adequate financial provision In accordance with IFRS hsg been made by the

Target Companles for lis leave llabliity,
Q %

-
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REHABILITATION TRUSTS

The Investments heid by Optimum Mine Rehsbllitation Trust and Keornfonteln
Rehabilltation Trust shall on 31 January 2016 comprise Cash and Cash Equivalents
wlth an aggregate value of na less than R1 750 000 Q0J.

INTELLECTUAL PROPERTY

Each of the Target Companies owns or has the necessary rlghts to the material
Intetiectual property used by it In its business and, to the best of the knowledge and
bellef of the Seller, there are no pending chalenges brought agalnst its inteflectua
property rights,

14 MINING

14,1 The Mining Rights, and any amendments thereto, have been validly granted.

14,2 The Prospecting Rights, and any amendments thereto, have been valldly
granted,

i4.3 The disputes set out in paragraph 2.5 of the OCM section of the Disclosura
achedute will not have any Impact on the mining operations of OCM
contemplated In the mine plan applicable at the Effectlve Date for a period of
two years after the Effective Date.

14,4 The Target Companles have zt all times complied In all materlal respects with
the terms and conditions stipulated in the Mining Rights, e

14,5 The Seller is not aware of any notke from the Department of Mineral
Resources belng recelved by any Taiget Company stating that such Target
Company |s not In compliance with the terms and conditions stipulated In the -

14,5.1 Mining Worlk Prograrmme;

14.5.2 ~ Soclal and Labour_' Plan;
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in respact of the Mining Rights of that Target Com?any.
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ANNEXURE ¢ - DISCLOSURE SCHEDULE
1 INTRODUCTION
in this D!sclosure Schedule, -

A | words and expresslons defined In the Sale of Shares and Claims Agreefment
("agramment") to which this Is Annexure C shall bear the same meanings In
this Annexure C as those assigned to them in the Agreement; and

1.2 I any Inconslstency Is revealed betwaen the Agreement and this Disclosure

¢ Schieduls, this Disclosure Schedule shall prevall a_mcl shall be deemed to be the
relevant disclosute.

2  EFFECT OF DISCLOSURES

2.1 . This Distiosure Schedule makes disclosures for the purposes of limiting the
scope and effect of the Warrantles glven by the Seller in the Agresment;
provided that the Purchaser shall not be deemed to have knowledge of the
contents {as opposed to the existence) of the Materlal Contracts, Mining Rights
and Prospecting Rights by virtte of their incluslan in the Disclosure Schedufe,

a2 The Seller shall hot be, or be deemed to be, in breach of any Warranty to the
extent that a fact, Informatlon, matter or thing s disclosed or deemed to be
(] dtscloged in this D'lsciosure, Schedule znd the Purcheser acknowledges and
agrees that It shall net have a clalm In respect of any such fact, information,
matter or thing and the Seller shail hava no llabliity of any nature whatsoever
or howsoever arlsing to the Purchaser in respact thereof or arising from, or out

of, that fact, informatlon, matter or thing.

2.3 All disclosures are made generally in relation to thg Warranties and are not te l
be yelated to any particutar Warranty, References In this Disclosure Schedule
to clauses, patticular paragraphs or provisions. of the Agreement or any
Annexure to the Agreement, or to any other documents, are inserted for
convanlence only and the disclosures made in this Disclosure Schedude,
whether made genesally oF by reference to a particuiar clause, paragraph or
provislon, are disclosures made for the purposes of all the Warranties given by
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the Saller In the Agreament, which ate gualified accordingly. Accordingly, each
disclosura contained In this Disclosure Schedule must be taken as referring to
gach and every clause, paragraph or provision of the Agreement and any
Annaxuras to the Agreement to which it can relate. The Purchaser shall not be
entitied to claim that any fact, Information, matter or thing has not been
disclosed Lo It by reason of the relevant disclosure not being specifically
ralated In thils Dlsclosure Schedula to any particular ‘Ciau.se, paragraph or
provision of the Agreement of any Annexures to the Agreement,

2.4 The Information contained in  this Disclosure Schedule 15 disciosed ‘In’

' confidence and sclely for the purposes of the Agreement and no Information

o contalned hereln shall be desmed to be =n admission by any Party to any third

' party of any matter whatsoevar. The-Seller does hot assuime responsibility to

any person that 1s not @ Patty to the Agreement for the accuracy of aty
Information contained hereln.

2.5 The disclosure of any Mmatter or document shell not Imply that any
representation or watranty has been glven In respect of such matter or would
be Impilcated by such disclosure, nor shail It be taken tc contzin any
reprasentation or Implication by the Seller as to the matenality of the
disclosura ahd the context of any partleular Warranty.

3 GEMERAL DISCLOSURES

\ i-}'.'"?'} The Seller shall be deemed for all purposes to have disclosed to the Purchaser In
Lo this Dlsclosure Schedule -
3.1 all Inforrnation that Is publicly avallable; and
3.2 all facts, matters or things that would be identified by a search in relatlon to

tha Seller of DCM at the Companies and Intallectual Property Commissien In
South Africa and any Deeds Offtce on the Signature Date,

4 SPECIFIC DISCLOSURE

4

The disclosuras In the attached schedule are made against the Watranties, :
11

t
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Sale of Shaves Apraemunt » OTH Oskhay - Execution Version/#3520250v2

10522018
ANNEXURE D - TERMINATED AGREEMENTS i
4,1 The Coal Purchase Agreement between Glencore, OCM, the Salierr and OCT
dated on or about 12 September 2007, as amended from tims to time. 3
42  The RECT Entitlement Management Agreement between Glencore, OCH, the
Seller and OCT dated on or about 12 September 2007, as amended from time
to time.
4.3 The Framework Agreement between Koarnfontein Mines and Glencore dated

on or about 4 Juna 2015, as amended from time to time,
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EXECUTION VERGXDN

_ FIRST ADDENDUW
{Snie of Shares and Clajms Agreament)

between
DPTIMUM COAL HOLDINGS PROPRIETARY LIMITED {IN BUSINESS
RESCUE} REPRESENTED BY PIERS MICHAEL MARSDENM AND PETRUS
PRANCOIS VAN DEN STEEN {IN THEIR CAPACLTY AS JOINT BUSINESS
RESCUE PRACYITIONERS)
and } r

TEGETA EXPLORATION & RESOURCES PROPRIETARY LIMLTED

and
GLENCORE INTERNATIONAL AG
2 '}:J “. and

DAKBAY INVESTMENTS PROPRIETARY LIMITED

159 ~ 5th Strest Sandton 2196 Dotdx 111 Sandton anqUirles@werksmang.com
Johannesbisrg South Afvica Tel +27 11 535 B00Q Wk, werlErnans b
Private Bag L0015 Sendion 2146 Fax 427 14 535 H600
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Firsk Addendum {&4lk of Shares an Cialms Agrovitient) » Bxevublon Version ¥ IG645LIVE

FIRST ADDENDUM
(ale oF Bhares and Claima Agresment)

between

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BSUSINESS REGCUE)
REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS FRANCQIS VAN DEN STEEN
(it THEIR CAPACITY AS JOINT BUSINESS RESCUE PRACTITIONERS)

and

b TEQETA EXPLORATION 8 RESOURCES PROPRIETARY LIMITED
and '
GLENCORE INTEANATICNAL AG

and g

BAKBAY INVESTHMENTS PROPRLETARY LIMITED —

1 INTERPRETATION AND DEFIRITIONS

In this Addendurn, clause headings are used for convenlence onfy Bhd will fiot be
woed it its Iinterpretation, end, whless the context clearly [ndlcates a contrary

on ( , Intantion, «
1.1 8 word or.an expression that denotes -
iad any g(;ndar, Inciudes the other ganders)
112 the singular, inciudes the plural and vice varss; and
' L3 a natural porsan, insludes an artificle! of Ijuristlc parsen and vice versa;

g\ P

AN
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m\z.;\gg:ndum {gblg pFSharas and Clalne Ageaernang) - Brestton Varslun/¥ 265481502

1,2 the followlng words and expressions will, unless otharwlse stated or clearty
Inconsistent with the context in which they appear, bear the following
meanings, and other words and exgressions derlved from the same orlging ac
thuse words .and expresslons (that J2, cognate wWords aned exprassions) wilt
bear corresponding meanings, - '

1.22 uaddendum® - this eddendum to the Sale of Shares end Clalmg
Agresment, together with fts anngxures (IF any), each as amanded of
replaced frow tms o time;
! o 1.2.2 "Parties” - coliectively, Glencore, Oakbay, the Purchaser end the
)
sl Sellers and "Party” wlll mean any of them, &s the context may requira;
1.2:3 “Sate of Shares Agraament” - the sele of sheres and clalms agreemant

enberad Thip among the Pastles on or about 10 December 2615} and

1,24 "slgwature Date” - when this Addendure has baen glgned by all Partles
. (whather or not in counterpast), the latest of the datss on which this
| Addendum (ot any countarpart) was slgned by & Party;

1 03 words snd expressions: defined v the Sala of Sharew Agresment and net
i othorwise defined in this Addendum wiil betr the sarné meanings fn this
: . Addendum &S those assigned to them In the Sale of Shurer Agreemant,
‘ . provided that ary cenfiict In the dafinition of @ word or an expression betwesn
this Addendum and the Sale of Shares Agreement will be rasolved by giving
that werd or expresslon, as the case may be, the meaning assigned to It In
(o this Addendum. '

2 ENTRODUCYION AND RECORUDAL

2.1 The Patties record that -

24,1 they entered (nto the Sale of Sheres Agreemsnt on or about
10 Degambet 20185;

242 they wish to extend fhe time pariod which the Porchaser has to review
the draft sdjustment Documents by § Business Days, such that tha time,
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fl;ﬁz.;:?gmm {Rale of $haros ehd Clalws Anreement) » Exeeaiun Vorsin/q3664aX3vl

perlod Ie extanded from 10 Buslness Days to 15 Bualness Days sfter a
copy of the draft Adjustment Documents |s delivered to the Purchaser;
and

21.3 thay further wigh to amand the date on which the Selier hag werranted
. thast the nvesiments held by the Cptimum Ming Rehabilitation Trust end
Koornfonteln  Rehabllitatlon Trust shall comprise Cash and Cash

Equivalents with an aygragate vaiue of no lass than RY,750,000,000 trom

84 January 2016 to 15 February 2016, /

o et 2.2 Atcordingly, the Partlas agras gz follows.

i 3 SPECIEIC AMENDMENTS TO SALE OF SHARES AGREEMENT

With effect from the Sianatura Detar

3.1 clauseg 7,3,7 and 7.3,10.% of the Sule of Shares Agraement aré both amentlad
. by tha deletion of tha referencas to Y10 Business Days”; and the replacernent
' thavaof with *15 Buslress Qays”; snd

3.2 vlause 12 of Annexura B of the Sale of Shares Agreemant |9 amandad by the -
deletion of the date *31 January 201 6", and the repltcament thereofl with the
date "15 Fabruary 2016",

4 ACKNOWLEDGMENT OF DELIVERY OF DRAFT ADJUSTMENT DOCUMENTS

The Burchaser haraby acknowledges end agrees that the draft Adjustmant

Doctiments wera delivared to the Purchaser as contemplated In clause 7.3.5 of the

Sale of Shares Agresment oR 29 Feblyary 2016, Actordingly the 15 Business Day

period referved to In clausag 7,3.7 end 7,3.10.2 respectively of the Seie of Shates

Agresment will expira on 22 March 2016, The sffect of this chanps ts thet the .

Purchger sha)! be obliged to advisa the Seflar whdther It agrees with or disagreus - ' .
with the draft Adjustiment Documents {or any part theteof) on aof befors 22 March

2016,



PMM-U11.1-249

q 1R R R TG N R mA B O S b e e il ) B
O e N T T Ry R N AR RN S A S S R R SRR S R R

T
e 01o5a
First ABtsndimn (Sele of Sherss and Claloon Aproamient) « Exatittien Vorslan/# 38548130t %V
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5 GENERAL
51 ‘This Addendum amends the Sale of Shares Agraement In accordence with the X

Yarms contetned In this Addandum. Accordigly, this Addendum will be deamed
to have beern Incorporated Into, and must be retd in conjuncton with, the Sala
of Shares Agreement, and the provigions of the Sale of Shares Agreament
which are not amended by this Addendum will ramatn unaltered and of full
force and effect. In &l cases whers the provistans of this Addandum confict
with tha provisions of the Suie of Shares Agreemunt, then the provisiong of
this Addendum will pravall,

8.2 No addftion to, varlstion, novation oF agrsed cantellation of, any provision of
this Addendum will he binding on the Parties unless reduced to writing and
slgned by or on behalf of all Partles,

5.3 Without prejudice to any other proviston of this  Addendum, any
suicceasor-In-titls, Including ary curator, sxacutor or trustaa, of any Perty wil
be buund by this Addendum,.

0 e e o R O U
M

5.4 The stgnature by sny Party of a counterpart of this Addendum will be as
effertive as If that Party bed signed the sapre doturment s ail of the other

Partles,

6 GCO5TE

Euch Party shall bear and pay Its own costs In relatlon to the negotiatlan, drafting,
Hinellsetion, slgathg and implementation of this Addentum,

FHRRSIGNATURE PAGES TO POLLOWS# ¥
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Blgned at Sw% . on 9 V\M 2016

for Optimusn Coal Holdlngs Propriatary
Limited (fn business vescue)
représented by Flete Michae) Maraden In
his cypaclly s jolut business
practititpe”

“wh \Jarnmitdthet he 5 auly
suthoriesd hereto

Name: Pars Marrden
Pasition: Busingss Rescua Practitioney

et .
" Signad at - ¥ Aw,st/ < o /0 mgﬁ 2018
forr  Optlmern Coal HoldInge Proprietary
Limked (I bushess rescue)
reprosentsd by Petrus Francols van den
Steen In hts capacity @8 iaint business
practitloner

Name: Petrug Frapcols van den Stoen

Pasition; Businees Rescua Practitloner

Slaned at  Baar 2016

who Warcants that ;é’rs dul
authorised harato . Y

Name: M.Haering K.Xlassen
Posltlon: Dlrector/Autherised Slgnatory
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signed st Clpaad T O onfo  RAAR QA 2018

‘ for (akbay Investments Sropristary Limited

who W anm that he Is duly
autﬁorl ad hareto

Name:

Positlens Director/Authordsed Slghatory

Signed ot S OerdD TS on L0 MALUA 2016

for Teyeta Bxploretion & Ressirees
Proprietary Limited

'iyhrrants that he I5 cluly
hm‘lsad Rerelg

Nare:
Positian: Dirsctor/Authotised Slgnstery
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betweearn
OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS
ERANCOIS VAR DEN STEEN (IN THEIR CAPACITY AS JOINT BUSINESS
RESCUE PRACTITEONERS)
, and
TEGETA EXPLORATION & RESOURCES PROPR;E?ARY LIMITED
and
GLENCORE INTERNATIONAL AG
and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

=

155 - Sth Strest Sandton 2196 Bocex 111 Sendton enqulries@warksrmans.com /L
Johanresburg South Africa Tl 427 131 53% 600D wirksmensg.com ,‘, H
Private Bag 10015 Sandton 2146 Fox 4327 L1 535 9600 (\
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SECOND ADDENDUM
($ale of Shares and Claims Agreement)

between

OP‘TMUM COAL HOLDINGS PROPRIETARY LUIMITED (IN BDUSINESS RESCUE)
REPRESENTED BY PIERS. MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN
{IN THEIR CAPACITY AS JOINT BUSINESS RESCUE PRACTITIONERS)

e

TEGETA EXPLORATION 8 RESOURCES PROPRIETARY LIMITED

and

GLENCORE INTERNATIONAL AG

and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

; 1 INTERPRETATION ARD DEFINXTIONS

(‘5‘: 1h this Addendum, clause headings are used for convenlence only and will not be
o used In its interpretation, and, unless the context clearly indicates a contracy

Intention, -

1.3 a word ot an expression thet denates -
L1 any gender, Includes the other genders;
1.1.2 tha singular, includes the plural and vice versa; =50}

1.1.3 2 natural person, Includes an artificial or juristic person and vica versa;
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1.2 the foliowing words and expressions will, unless otherwise stated ar clearly
inconsistent with the context In which they appear, bear the following
meanings, and other words and expresslons derlved from the same origins as
these words and expressions (that Is, cograte words and expressions) wil
bear corresponding meanings, -

1,21 naddandum” - this second addendum to the Sale of Shares Agreement,
together with its annexures (if any), each as amended or replaced from
time to time;

i) 1.2,2 “First Addendum” - the first addendum to the Sale of Shares Agreement

antered Ihto among the Parties on or about 11 March 2016;

1,2.3 “parties’ - collactively, Glencore, Dakbay, the Purchaser and the
Seliar; and "Party" wil! mean any of them, as the context may require;

1.2.4 "Sale of Shares Agreement” - the sale of shares and claims agreement
entered Into among the Parles on of about 10 Decemnber 2015, as
amended by the First Addendum; and '

1.2,5 "Signature Date" - when this Addendum has been signed by all Partles
(whether or not In counterpart), the latest of the dates on which this -
Addenduim {or any counterpart} was signed by a Party;

1.3 words and expressions deflned in the Sale of Shares Agreement and not
" otherwlse defined In this Addendum wlill bear the same meanings in this
addendum as those assigned tc them in the Sale of Shares Agreement,
provided that arty conflict ih the definition of a word or an exprasston batween
this Addendum and the Sale of Shares Agraement will be resolved by giving
that word oF expression, as the case may be, the meaning assigned to It in

this Addendum, '

0 M
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p INTRODUCTION AND RECORDAL
2.4 The Partles record that -
211 they entered Into the Sale of Shares Agrearnent on or about
10 December 2015;
2.1.2 they antered into the First Addendusm on or about 11 March 2016;
2.1.3 the Purchaser sadvised the'-SeI[er'that it disagreed with the draft
f* Adjustment Decuments within the time periods contemplated In

clause 7.3.7 of the Sale of Shares Agreement (#s amended by the First
Addendum}; and

2,14 the Partles now wish to extend the time period within which they are
required to reach resolution of the disagreaments raised by the Purchaser
{as envisaged sbove} before the disagresments are referred Lo an Expert
in terms of cause 7,3,8.2 of the Sale of Shares Agreement from
10 Business Days after the dale on which the Purchaser advised the
Seller In wrlting of Its disagreements to 15 April 2016,

2.2 Accordingly, the Partles agree as follows.

7 3  SPECIFIC AMENDMENT TO SALE OF SHARES AGREEMENT

) With effect from the Signature Date, clause7.3.8.2 of the Sale of Shares

: pgreemert, |s amended by the deletion of the phrase “within 10 Businass Days
affer the date on which the Purchaser advised the Selfer that It did not agree with
the Adjustment Documents™ In the first to third fires, and the replacement thergof
with the phrase "by 15 Aprll 2616,

4 GENERAL

4.1 This Addendum amends the Sale of Shares Agreement in accordance with the
tarms contained in this Addendum. accordingly, this Addendum wifl be deemed
to have been Incorporated into, and must be read In canjunction with, the Sale
of Sha;‘es Agreement, and the provislons of the Sale of Shares Agreemant
which are not amended by this Addendum wil remaln unaltered and of full

. ==
3 ",;ﬂ @
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force and effect, In sll cases where the pravisions of this Addendur confiict
with the provisions of the Sale of Shares Agreament, then the provislons of
this Addendum will prevail,

4,2 No addition to, variation, novation or agread eanceflation of, any provision of
this Addendum will be binding on the Partiss unless reduced to wlting and
signed by or on behalf of all Partles.

4,3 Without prejudice to any othet provislon of this Addendum, any
succassor-n-title, including any curator, exacutor of trustee, of any Party will
& be bound by this Addendum. . -

4.4 The signature by any Party of a counterpart of this Addendum will be &s
effective as If that Party had signed the same document as all of the other
Parties,

5  QOSTS

Each Patty shall bear and pay its own costs in relation to the negotiation, drafting,
finalisation, signing and Implamentation of this Addendum,

*R4FGIGNATURE PAGES TO FOLLOWH*%
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Signed at sandton on 015-04-08 218
for Optirtium Coal Holdings Proprietary
Limitad (in business resous)
repregented by Plers Marsten in his
capacity as joint businesg practitioner

==

who wartrants that Fe s duly
authorised hereto

fm Name; Potrus Francolt van den Steen

Positlon: Business Rescue Practitioner

signed at Ros ebank on 4/7/2016 2016

for Optimum Cosl Holdings Proprietary
Lirited {in business rescue}
represenbad by Patervan den Steen in
hig capacity as joint business
practitoner

who wasrants that he s duly
authorised hereto

Y Name: Plers Michael Marsden

position; Business Restue Practitloner

signed at  Daar on B April 2016

o for Z nwtional; i L
" W

rrants that he ls duly 7/
authorised hereto

Name: 4, Rubmann  M.Haering
) position: DirectorfAuthoriged Sianastory

At

44
Z XY
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Sloned st SAMNTON on I AfRA 2016
for Oskbay Investments Proprietary Limited

! whe' warrants that he 18 duly
althorised harato

: Name:  AJAZEEN Mol
£ Position: Directot/Authorised Sighatory

Signed at SN &0 8 on T AR 2016

i for Tegeta BExplorstion & Resoucess
Proprietary Limited

W{A....\.

H N vmpep——

E who warrdnts that he is duly
. authorised hereto

! Natna:

Position: Director/Authorised Signatory

oo o

()

o marimm—— = 0T
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(Sale of Shares and Claims Agreement}

| betyrean
OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS
FRANCOLS VAN DEN STEEN (IN THEIR CAPACITY AS JOINT BUSINESS
RESCUE PRACTITIONERS)
and
TEGETA EXPLORATION & RESOURCES PROPRIETARY LXMYTED
and
GLENCORE TNTERNATIONAL AG

and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

155 - Sth Street Sandton 2196 Docex 111 Sandton enquirles@werksmang, com
Tel +27 11 535 8000 WWW,Werksmans.com :ﬂ”H

Johannesburg South Afrlca
Private Bag 10015 Sandton 2146 , Fax +27 11535 8600
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THIRD ADDENDUM
(Sale of Sharas and Claims Agreement)

between

OPTIMUM COAL ROLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)
REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN
(IN THEIR CAPACITY AS JOINT BUSINESS RESCUE PRACTITIONERS)

and

TEGETA EXPLORATION & RESOURCES PROPRIETARY LIMETED

and

GLENCORE INTERNATIONAL AG

and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

1 INTERPRETATION ANU DEFINITIONS

In this Addendum, dause headlngs are used for conx{enlence enly and will. not be
used In Its [Interpretation, &nd, unless the context clearly Indicaies a contrary

Intention, -
1.1 " aword or an expression that denotes ~
1,11 any gender, includes the other genders;
1,12 the srngular, Inciudes the plural and vice versa; and
i.1.3 a natural person, Inciudes an artificial or juristlc person and vice versa;

L wf
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L2 the following words and expressions will, unless otherwise stated or clearly

Inconsistent wlth the context In which they appear, bear the following
meanings, and other words and expresslons derived from the same orlglns as
those words and expresslons {that ls, cognate worc_is and expresslons) will
bear corresponding meahings, -

12,1 “Addendum” - this third addendum to the Sale of Shares Agreemsnt,
together with Its annexures (if any), each as amended or replaced from
time to time;

1.2.2 *Kirst Addendum" - the first addendum to the Sale of Shates Agreement

g;‘s. entered Into among the Partles oh ot about 11 March 2016;

1.2,3 "parties” - collectively, Glencore, Oakbay, the Purchaser and the
Seller; and *Party” will mean any of them, as the context may require;

1.2.4 "gale of Shares Agreement” - the sale of shares and clalms agreement
entered Inte among the Parties on or about 10 December 2015, as
amended by the First Addendum and the Second Addendurm;

1.2,5 "Second Addendum’ - the second addendum fo the Sale of Shares
Agreement entered into among the Parties on or about 7 ApirHl 2016; and

1.2.6 *signature Date" - when this Addendum has been slgned by all Partles

N, (whether of not In counterpart), the latest of the dates on which this
N " . - . . .
s Addendum (or any counterpart) was signed by a Party;

1.3 words and expressions deflned in the Sale of Shares Agreement and not

- otherwlse defined In this Addendum will bear the same mesanings in this
Addendum as those asslgried to them In the Sale of Shares Agreement,
pravided that any conflict in the definition of a word or an axpression betwaen
this Addendum and the Sale of Shares Agreement will be resolved by glving
that word or exptession, as tha cese may be, the mmeaning assigned to it in
this Addendum.

% Q@( W/@/f
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2 INTROBUCTION AND RECORDAL

2,1 The Parties record that -

2,11 they entered finto the Sale of Shares Agreement on or about
10 Decembet 20615;

2.1.2 they entered Into the First Addendunt on or about 11 March 201s;

2.1.3 they entered into the Second Addendum on or about 7 April 2016;

Eﬁ'" 2.1.4 the Purchaser and the Seller havse been censulting with each other In

o order to resolve thelr disagreement regarding the Adjustment Amount
since the Purchaser notlifled the Seller that It disagreed with the draft
Adjustment Documents;

2,15 the Purchaser and the Seller have now fully and finally agreed and
resolved on the amount of the Adjustment Amount and have agreed to
amend the mechanlsm and timing of the payment of the Adjustment
Amount;

2.1.6 in addltion, the Purchaser wishes to tetaln the services of Accenture for a
perfod after the Closing Date and does not require the Seller 1o deliver
notices of tarmination of the Accenture agresmants as contemplated In

(- elause 8.1.4.5 of the Sale of Shares Agreement and has updertaken to

SRR procesy the changes to tha board of directors of each of the Target
Companles using its own seirvice providery and

2.1.7 the Parties now wish to record these agreements in writing and amend
the Sale of Shares Agreement accordingly.

2.2 Accordingly, the Partles agree as follows.

AL
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3 AGREEMENT WITH RESPECT TO DETERMINATION AND PAYMENT OF
ADIJUSTMENT AMOUNT

The Parties record and agree that -

3.1 the Purchaser and the Seller have fully and Anally resolved their disagreement
regarding the Adjustment Documents and agreed that the Adjustment Amotnt
as contemplated In elause 7.3 of the Sale of Shares Agreement Is a negative
amoint of R135 000 000 (which is dus by the Seller to the Purchaser In terms

_ of clause 7.3,11); and

3.2 the Seller shall, Instead of paylng the Adjustment Amount to the Purchaser
within five Business Days after the Clostng Date as contemplated in
clause 7.3.11 of the Sale of Shares and Agreement, pay the Adjustment
Amount ints the Escrow Account on behalf of the Purchaser by not latet than
the Business Day after the Payment Date In part settjement of the Purchaser's
obligatlon to pay the Purchaser Portion, provided that, I the Sate of Shares
Agresment Is not implemented and the amounts paid to the Escraw Agent ara
teturned by the Escrow Agent for any reason, the Adiustment Ameount shali ba
repald by the Escrow Agent to the Seller and not the Purchaser,

4 SPECIFIC AMENDMENTS TO SALE OF SHARES AGREEMENT

With effect from the Signature Dale, -

4,1 clausa 1.2,58 Is deleted in Its entirety and s replaced with the fallowing new
clause 1,2.58 -

i
!
[

vy .58 ‘“Original Facility Outstandlng Balance” - the
Outstanding Balance (es defined In the Criginal
Facility Agreement) as at the Business Day atter the
Payment Date}") '

4,2 clause 8.1.4.3 |s deleted In its entirety without a consecquentlal renumbering of
the remalning sub-clauses of clause 8,1.4; and

4.3 clause B.L.4.5 is deleted In its entirety, Notwithstanding the deletlon of
¢lause 8.1.4,5, the Seller shall use Its reasonable endeavours te asslst the

PANRN
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purchaser and OCM In terminating tha agreements with Accenture that were
contemplated [n clause 8.1.4.5 with effect from 30 April 2016,

5 GEMNERAL

51 This Addendum amends the Sale of Shares Agreement In accordance with the
terms contained In this Addendum, Accordingly, this Addendum wili be deerned
to have been incorporated Into, and must be read In conjunction with, the Sale
of Shares Agreement, and the provisions of the Sale of Shares Agrezment
whlch are not amended by this Addendum will remaln unaitered ond of fult
force and sffect. In all cases where the provislons of thls Addendum conﬂklr:t

:-4::.) wlth the provislons of the Sale of Shares Agreement, then the provisions of
this Addendum will prevall,

52 No addition to, variatlon, novaticn or agreed canceilatien of, any provision of
this Addendum wllll be binding on the Parties unless reduced to wrlting and
signed by or on behalf of all Parties.

5.3 Without prejudlce ta any othar provision of this Addendum, any
successor-in-title, including any curator, executor or trustee, of any Party will
be bound by this Addendum.

5.4 The slghature by any Party of a counterpart of this Addendum wilt be as
affectlve as If that Party had signed the same document as all of the othet
o R Parties.
Sy
6 COSTS

Each Party shall bear and pay Its own costs In relation to the hegotlation, drafting,
finallsation, signing and Implementatton of this Addendum,

##*XxGTGNATURE PAGES TO FOLLOW#¥¥#
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2016

for Optimum Coal Holdings Proprietary

Slgned at Baar, CH en

for

Signed at on

for

Limlted (In buslness rescue)
rapresented by Peter van den Steen in
his capacity ag Joint business
practitionar

who warrants that he is duly
authorised hereto

Name: Plers Michael Marsden

Pogltion: Business Rescue Practitloner

13 Aprdl 2016

Glencote Internatlons

-

it

who warraréis that he Is duly
authorised heretn

Name: M. Baering A Hubmam

Positian: Dlrector/Authortsed Signatory

2016
Oakbay Investments Proprietary Limited

who warrants that he |s duly
authorised hereto

* Name:

Posltlon: Director/Authorised Signdtary
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Slgried at on 2016

for Tegeta Exploration & Resources
proprietary Limited

who warrants that he is duly
authorised hereto

' Name:!

Pasition: Director/Authorised Signatory
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CONFIRMATION REGARDING SUSPENSIVE CONDITIONS TO SALE OF SHARES
AND CLAIMS AGREEMENT

1 Introduction

1.1 optimum Coal Holdings Proprietary Limited (in business rescue) ("QCHY),
Tegeta Exploration & Resources Proprietary Limited ("Tegeta™, Glencore
International AG and Oakbay Investments Proprietary Limited ("Oakbay™)
entered Into & written sele of shares and claims agreement on or about

("l' ) 10 December 2015 (a5 amended by the First Addendum dated 7 March 2016)
! {‘Main Agreement"),

1.2 This Is a Confirmation Agreement and the terms ussd In this Conflrmation
Agreement will have the same meahings as those asslgned ta them In the

Main Agreement, unless this Confirmatlon Agreement assigns a different
meaning to those terms,

1.3 The Maln Agreement governs the acquisition by Tegeta of all of OCH's shares
in and claims against Gptimum Coal Mine Proprietary Limited (In business
rescue), Koornfonteln Mines Proprietary Limlted, Optimum Coal Terminal
Praprietary Limlted, Dptimum  Nekel Mining and Exploration Proprietary
Limited, Optimum Viakfontein Mining and Exploration Proprietary Limited,

(| . Optiraum Overvaal Mining and Exploration Proprietary Limited and Optimurm
Mpefu Mining and Exploration Proprietary Limited ("Transaction™).

2  Suspensive Conditions

2.1 The operative provisions of the Maln Agreement relating to the lmplementation
of the Transaction are subject to the followlng Suspensive Conditions:

2.1.1 the board of directors of each of Tegeta and Oakbay passes a board
resoiution approving the entry Into of the Transaction Agreements to
which It is 2 party and authorising a director of that Party to negotlate,
settle and sign such Transaction Agreement by 10 December 2015 (being
the Signature Date of the Main Agreement) ;

N
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2.1.2 each of the Transaction Agreements is signed by 10 Decamber 2015
(belng the Signature Date of the Maln Agreement);

2.3 by 31 March 2016, the Proposed Transaction has been approved by -
2,4,3.1 the Lentders and the Securlty Agent;
2,1.3.2 the Competition Autharitles without conditions or subject to

conditions that OCH and Tegeta confirm to each other in writing
{within seven days after recelpt of such conditlional approval) are
' reasonably acceptable to them, It belng agresd that any corwdltlon
@h Imposed by the Competition Authorities which relates to restrictions
on retrenchment of emplayees of the Target Compaitles shall be

deemed to be reasonably acceptable to OCH and Tegeta; and

2.1.3.3 the Minister of Mineral Resources In terins of sectlon 11 of
the MPRDA without condltions or subject to conditions that the
Partles confirm to each other in writing (within seven days after
receipt of such conditional approval) are reasonably acceptable to

them; .
2.1.4 by 31 Match 2016, Tegeta has obtained (in a form and substance
reasonably acceptable toOCH and Tegata) the irrevocable and
. unconditional -
L :
z1.4.1 consent of Eskom to the sale and purchase of the Sale Equity;
2.14.2 release by Eskom of the Eskomn Guarantee; and
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2.1.4.3

215

2.1.6

2,2

2.2.1

222

2.2.3

release by Eskorn of OCH and Its past and current Affillates (other
than the Target Companles), with effect from the Closing Date, from
zll actlons, clalms, counterclalms, causes of actlon, debts,
obligatians, damages, llabilities, rights and demands whatsoever, of
whatever kind ar nature, In contract or In delict, known or unknown,
which Eskem now has or ever had against OCH and its past and
current Affillates that are and/or may be based upon, arlse under, or
te related to the €SA, prior to and Including the Closing Date,

provided that such releases may be subject to the Implementation of the
sale and purchase of the Sale Equity in terms of the Main Agreement;

the BRPs publish a Buslness Rescue Plan which contemplates the
Transaction on or before the date that is two Business Days after the date
on which the approvals contemplated in clause 2,1,3 and clause 2.1.4
nave been obtained and, within 10 Business Days after the date of
publication of such Buslness Rescue Pian, the Business Rescue Plan 1s
validly approved and adopted and becomes uncondlitional and binding In
accordance with section 152 of the Companles Act; and

the other Transaction Agreements become unconditional In accordance
with thelr terms (save for any conditlons relating to the Maln Agreement
becoming unconditional) by 31 March 2016.

Each of the Partles bereby confirms that -

It |5 satlsfled that each of the Suspensive Condltions In clauses Z,1.1,
2,1.2, 2,1.3 (save for dause 2.1.3.1), 2,1.4 and 2.1.6 has been fuifilled;

it |s hereby waiving the fulfilment of the Suspensive Conditlon In
clause 2.1.3.1, as it is entltled to do in terms of clause 3,3 of the Main

Agreement; and

the only Suspensive Conditlon that remalns fo be fulfiiled is the onhe

described In clause 2.1.5.
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3 General
3.1 Save for the amendments contemplated In this Confirmation Agreement, which

will ba deemed to have been incorporated Into the Maln Agreement, the

provislons of the Maln Agrestment will remaln unaltered and of full force and
affect,

3.2 This Conflrmation Agreement, read together with the Main Agreement,
constitutes the sole record of the agreement among the Parties In relation to
the subject matter hereof, No Party will be bound by any express, tacit or
Implied term, representaton, warranty, promise or the like not recarded
heseln or therein.

3.3 No addition to, variation, novatlon or agreed cancellation of, any provision of
this Confirmation Agreement wiil be binding on the Parties unless reduced to
writing and signed by ot on behalf of ali Partles.

34 Without prejudice to any other provision of this Confirmation Agreement, any
successor-in-title, Including any business rescue practitionar, lgquidator or
trustee, of any Party wlil be bound by this Conflrmation Agreement.

3.5 The signature by any Party of a counterpart of this Conflrmation Agresment
will be as effective as If that Party had slgned the same document as the other
Parttes,
SR, (
Signed at Rosebank an 30 March 3016

for Optimum Coal Holdings Proprietary
timited {In bushess rescue)
represented by Plers Marsden In his
capacity as joint business practitianer

Whb wartants that he 5 auly
authotised hereto

Name: Plers Michagl Mapsden

Positlon: Business Rescue Practitioner
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Signed at ah 2018

for Optlmum Coal Holdings Proprietary
Limited {In business rescue)
represented by Peter van den Steen in
his capacity as joint business
practitioner
who warrants that he Is duly
autharized hereto
q Name; Peter van den Steen

Position: Business Rescue Practitlener

Slgned at on 2016

for Glencore Internationat AG
wha warrants that he |s duly
authorised hereto
Name:
T Position: Director/Authorised Signatory
Slgned at on . 2016

for Oakhay Investments Proprietary Limited

who warrants that he [s duly
authorised hereto

Name.

Position: Dlreu_:tor/Authorised Signatery

L

\ o
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Slgned at on 2016

for Tegeta Exploration A Resources
Proprietary Limited

who warrants that he Is duly
authorised hereto

Name;

Pesltlon! Director/Authorised Signatory
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FirstRand Bank Limiied
Co Julian Grieve
investment Banking
Resource Finance
Julian.grieve@rmb.co.za

To FirstRand Bank Limited, acting through lts Rand Merchant Bank divisicn, acting in its role
as Facility Agent for the lenders under the Amended and Restated Loan Facllity Agreement
entered into on or about 26 February 2014 and amended on 17 April 2014 between,
amongst others, Optimum Coal Holdings Proprietary Limited (“OCH"), FirstRand .Bank
Lirited (acting through' its Rand Merchant, Bank division), Nedbank Limited (acting through
its Nedbank Capital division) and. Investec Bank Limited {acting through its Corporate and
Institutional Banking division)

This 15 for information that our valued customer Tegeta' Exploration and Resource (Pty) Ltd
{“Tegeta") have entered into an agreement with Optimum Coal Holdings (Pty) Ltd (OCH) for
purchase of all OCH's shares and claims in its various subsidiaries including but not limited
to Optimum Coal Mine (Pty) Ltd. In this connection, Tegeta has to pay R2,150,000,000.00
(Two Billion One Hundred and Fifty Million Rand) to the lenders of OCH to complete this
transaction, :

We the Bank of Baroda on request of Tegeta, with reference to the aforesaid, hereby agreed
to make payment to the extent of pay R2,150,000,000.00 (Twe Billion One Hundred and
Fifty Million Rand) to the lenders of OCH to close the above fransaction provided the
fotllowing terms and conditions are fulfilled before ao™ march 2016

1. All approvals and consents under the Mining and, Petroleum Resource Act Number
. 28 of 2002 ("MPRDA) required for the share fransfef, including but not limited to
Section 11 approval, has been obtained by the parties;

2. All agresments and transactions contemplated in this agreement (to the extent
necessary) have been approved by the Competition authorities in terms of the
Cornpletion Act, Number 89 of 1998;

3. The Company Secretary of Optimum Coal Mine (Pty) Lid (in Business Rescue},
Registration Number 2007/005308/07 (OCM), have delivered a confirmation notice to
the bank confirming that pursuant to the share transfer, the shares in OCM have
been transferred to Tegeta and Tegeta is registered as such In the registration of
members of OCM,

p I

Page 1 gf 2 ‘
Jehanhasburg Branch, Sandion Clly Twin Towers, East Wing, e Fogy, Sapdlon, Johannesburg, Republic of Seulh Alvica
Phone +287 11 7040745/23, Fax +-27 11 7840758, Email joburg@bankolbarada.com, www,bankolbaroda,carn

,
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4, The legal advisors of the bank have issued a confirmation letter that the conditions
vrecedent set out in the agreement have been fulfilled.

This letter has been issued on specific request of Tegeta Exploration and Resource
(Pty) Ltd.

The signatories hereto confirm that they are authorised and mandated to sign this letter.

Signed at SANDTON on this the 04" day of MARGH 2018.

Eor- Bank of Baroda

(Sanjjv Kumar} {Shaikh Rauf)> -
Chisf Executive Senior Manager
South Africa Territory

Johanneshurg

@

Page 2 of 2
Joha%nushurg Branch, Sandton Cily Twin Towers, Easl Wing, o Elaar, Sandion, Johanneshburg, Republic of Soulh Africa
Phone +27 11 78407 15/23, Fax 427 11 7840759, Emalk: joburg@bankoliaroda.com, www.bankalbaroda. o
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ATTORNEYS
DELIVERED BY E-MAIL

Johannesburg Office

Optimum Coal Holdings (Pty) Ltd (in business rescue) égﬁdst?nszt{gzts’outh Affica

e-mail: pmarsden@matusonassociates,co.za; Private Bag 10015
peter@v2rescue.co,za; and Sandton 2146
shaun.blankfleld@glencore.com Docex 111 Sandton

Tel  +27 115358000
Tegeta Exploration & Resources (Pty) Ltd Fax = +27 11 535 8600

www,.werksmans,com

e-mall: hazeemh@oakbay.co.za enquirles@werksmans.com

Glencore International AG
e-mall; shaun.teichner@glencore.com

Optrix Security Company Proprietary Limited
e-mail: jan.reyneke@tmf-group.com

YOUR REFERENCE; Optimum Coal

OUR REFERENCE: Mr J Nickig/jn/OPTI13168.19/#3745043v1
DIRECT PHONE: +27 11 535 8293

DIRECT FAX: +27 11 535 8693

EMAIL ADDRESS; jnickig@werksmans.com

14 April 2016
Deatr Sirs
NOTIFICATION UNDER AMENDED AND RESTATED ESCROW AGREEMENT

1 We refer to the amended and restated escrow agreement conhcluded among Optimum Coal
Holdlngs Proprietary Limited (in buslness rescue), Tegeta Exploration & Resources Proprietary
Limited, Glencore International AG, Optrix Security Company Proprietary Limited and ourselves
dated 13 April 2016 ("Agreement"),

2 Words and expressions defined In the Agreement will bear the same meanings In this letter,
unless this letter specifically asslgns different meanings to those words or expressions,

3 This letter constitutes a Settlement Notice from the Escrow Agent pursuant to clause 11.2.1 of
the Agreement. :

4  We, in our capacity as the Escrow Agent, hereby notify the Partles that we have receilved the
full Purchaser Portion and the full Glencore Portion required to be paid by the Purchaser and
Glencore in terms of the Acquisition Agreement into the Escrow Account and are proceeding to
transfer these amounts Into the Settlement Account.,

N

Werksmans Inc. Reg. No. 1990/007215/21 Registered Office 155 5th Street Sandton 2196 South Africa

Directors D Hertz (Chalrman) AL Armstrong BA Aronoff DA Artelro T 8ata LM Becker JD Behr AR Berman NMN Bhengu Z Blieden HGB Boshoff GT Bossr
T) Boswell MC Brénn W Brown PF Burger PG Cleland JG Cloete PPJ Coetser C Cole-Morgan IN de Villlers R Driman 1J du Preez RJ Feenstra S Fodor
53 Gardiner D Gewer JA Gobetz R Gootkin ID Gouws GF Griessel J Hollesen MGH Honiball VR Hoslosk& B8 Hotz HC Jacobs TL Janse van Rensburg N Harduth
G Johannes S July J Kallmeyer SLG Kayana A Kenny BM Kew R Killoran N Kirby HA Kotze S Krige P3 Krusche P Je Roux MM Lessing E Levensteln JS tochner
K Louw IS lLubbe BS Mabasa PK Mabaso MPC Manaka H Masondo SM Moerane C Moraitls PM Mosebo KO Motshwane L Naidoo I Nickig 13 Nlemand
8PF Ollvier WE Oosthulzen S Padayachy M Pansegrouw CP Pauw AV Pillay D Pisanti T Potter BC Price AA Pyzikowski R} Raath A Ramdhin_ L Rood
BR Roothman W Rosenberg NL Scott TA Sibidia LK Siiberman JA Smit IS Smit BM Sono CI Stevens PO Steyn J Stockwell W Strachan JG Theron J3 Truter
K3 Trudgeon DN van den Berg AA van der Merwe HA van Niekerk FJvan Tonder P van Wyk A Vatalidis RN Wakefield DC Walker L Watson D Wegterski

. G Wicking M Wiehahn DC Willans DG Wilitams E Wood BW Workman-Davles

JOHANNESBURG » CAPE TOWN « STELLENBOSCH « TYGER VALLEY
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CPTIMUM
COAL
HOLDINGS
Delivered by Email and/ar Facsimile

Dispiayed —

o Registered Office and Principal Place Business of the Company and anywhere where Employees are
Employed

e Published on the Website Maintained by the Company and Accessible to Affected Persons

Delivered by Email and/or Registered Post to the Shareholders

19 April 2016

Attention: All Affected Persons
Optimum Coal Holdings Proprietary Limited (In Business Rescue)

Attention: . Companies and Intellectual Property Commission
businessrescue@cipc.co.za

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED
1 We refer to the meeting held at Werksmans Attorneys on 8 April 2016 at which meeting the affected
persons of Optimum Coal Holdings Proprletary Limited {("OCH"} were requested to consider and vote

on the business rescue plan published to affected persans of OCH on 31 March 2016 ("Plan™).

2 We confirm that following the conduct of the vate in terms of section 152(1){e) of the Campanies Act
71 of 2008 ("Act") -

2.1 the Plan has been adopted with the requisite support of creditors;
2.2 the suspensive conditions to the OCH/Tegeta transaction have now been fulfilled; and
2.3 the business rescue proceedings of OCH have been concluded.

3 \We confirm that on 15 April 2016, we filed a notice of Substantial Implementation of the Plan (Form
CoR175.3) with the Companies and Intellectual Property Commission in accordance with sections
152(8) and 132(2){c)(ii) of the Act and paragraph 5.3.1 of the Plan. A copy of the duly filed notice is
enclosed herewith.

Optimum Coal Holdings (Pty) Ltd
(Registration No: 2006/007799/07)
. A member of the Glencore group of companies
Registered Address: It Floor, Nedbank Building, 23 Melrose Boulevard, Melrose Arch, Melrose North,
Johannesburg, 2195, South Africa
Mailing Address: Suite No, 19, Private Bag X, Melrose Arch, Johannesburg, 2076, South Africa
Tel: +27 11772 0600 Fax: +27 11 772 0697

Directors: CM Ephron, R Cohen, P Mahanyele, T Ncube
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4 If vyou have any requests or gueries, you are welcome to refer them
optimum coal@matusonassociates.co.za.

5 All notices that have heen crculated to affected persons have been posted to OCH's website and are
accessible from www.optimumcoalbusinessrescue.co.za/wordpress

6 We take this opportunity to thank you for your patience and co-operation during the process.
Yours faithfully
.t‘!.

h_*__w-—ﬁ_%
[ - R
\( 7%##
N P

Piers Marsden and Peter van den Steen
Joint Business Rescue Practitioners of Optimum Coal Holdings Proprietary Limited
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Companies and Intellectual Property Commission

Republic of South Africa

/ Form CoR usa

About this Form

+  Thig form is issued in
lerms of seciion 152(8) of
the Companles  Act,
2008, and Regulation
25 {8) of tha Companlas
Regulations, 2011,

o Thsnotice mustbe flsc.

2w Contacting the

Caommission
‘The Gompanles and Intellectuat
Broperty Compilssien of Soulh
Alrica

Postal Address

PO Box 420

Praforla

{001

Republic of South Africa
Tel, 085 100 2472

ww.cige.co.za

This form s prescrived by the Minister of Trade and |

Notice of Substantial implementation of Business Rescue Plan

pate: 15 April 2016

Gustomer Code; WERKMP

Concerning:
Name and Heglstration Numiber of Compa ny)

Name: Optimum Coal Holdings (Pty) Lid
2006/007798/07

Ragistration No:

The above named company commanced businese rescue proceedings by resolution an

04 August 2015

I terms of section 152, & business resclie plan vas adopted on

g April 2016 ,

The terms of that plan have now haen substantially carried out, as conteraptated In
sactian 152(8). Accordingly, the business tescue proceadings end upen the filing of this
otice, in 1he manner contemplated In section 132 {2)(c) ().

B fEBmT"ﬂﬁﬁgﬁ‘é‘iJ HESCUR
R i S
PERTY COMG o) lf\ rix AL

Name and Tille of person signing on behall of the Practifiohet:

Piers Marsden and Peter van den Steen - Joint Business Rescue Practitioners

Authorlsed Slgnature:

rluslry in terms of seclion 223 of the Companies Act, 2008 {Acl No. 71 of 2008),
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D 5
POST-COMMENCEMENT FINANCE AGREEMENT
. y}
among i
TEGETA EXPLORATION & RESOURCES PROPRIEVARY LIMITED b
and i

OPTIMUM COAL MINE PROPRIETARY LIMITED

(in business rescue)
raprasented by

PIERS MICHAEL MARSDEN AND PETRUS FRANCOLS VAN DEN STEEN
(in thelr capacity as business rescue practitioners)

155 - &th Street Sandion 2196 Docex 111 Sandton enduiries@werksrmans,oon
Jottannasburg South Aftles Tel 27 {0)11 535 8000 wWww, werksmana, com
Private Bag 10015 Sendion 2146 Fax +27 (0)11 535 860G
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POST-COMMENCEMENT FINARCE AGREEMENT

among ' i

TEGETA EXPLORATION & RESOURCES PRUPRIETARY LIMITED

=
P ot

Ty

and

B

Do

OPTIMUM COAL MINE PROPRIETARY LIMITED (in business rescue)
represented by
PIERS MICHAEL MARSDEN AND PETRUS FRANCOLS VAN DEN STEEN (in thelr capacity as

business rescue practitioners)

1 INTERPRETATION AND DEFINITIONS

In this Agreement, clausa headings are used for convenience only and will not be
used in lks interpretation, and, unless the context clearly hdicates a contrary 3
intention, -

1.1 a word or an exprassion that denotes -

(‘% 1.1.1 any gender, Includes the other gender;

1.1.2 the singular, indudes the plural and vice verss; and

1,13 a naturat person, includes an artificlal or juristic person aad vice versa;

. 3
Sl
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1.2 the followiny words and expressions will, unless otherwlse stated or clearly
Inconsistent with the context in which they appaar, bear the following b
meanings, and other words and expressions derlvad from the sama origing as 5
those words and expressions (that is, cognate words and expressions) will __'*
beat corresponding meanings, -
t.21 "Agcquisition Agreement” - the written sala of sharss and claims ‘{
agreement between the Lender, Glencore and the Borrower to be i
toncluded contemporaneoysiy with this Agraement [n terms of which, :
nteralla, the Lender wii purchase the shares and claims In varlous :_
) subsldiaries held by the Borrower; 5
(S
1,22 "Advance® - the advance of Post-Commencement Finance by the Lencler
to the Botrower pursuant o clause 5; and ‘Advanced” will have a
cognate meaning;
1.2.3 *advance Date® - In respect of an Advance, the date on which any cash
l¢ Advanced by the Lender to the Borrower pursuant to clause 35; '
1,24 "Agreement” - this document together with its annexures (it any}, =ach
. as amended, novated or reinstated from tima to time;
; 1,2.5 “Applicable Laws”™ - in relation fo a person, will Includa all and any -
1]
- :
G 1.2.5.1 statutes and subordinate legislation and common law;
1.2.5.2 tequlations;
1,2.5.3 ordinances and by-laws;
1.2,54 ] clrculars, codes of practice, directives, guidance notices, judgments

and declslons of any competent authorlty or any governmental,
intergovernmental or supranational agency, body, departrent or
regulatory, self-regulatory or other authority or crganisation, which,
for the avoldanﬁe of any doubt, will include Basel 11, Base! Il and
any amendment ot replacement thereof; and

Z N/
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1.2.5.5% other simillar provisions, '
from tire to thee, compllance with which Is mandatory for that person; [\*-
1.2.6 vavallability Period" - the perlod commencing on 1 January 2016 and 5
terminating on the earller of - ' “
1.2.6.1 the date on which the Acgulsition Agreement lapaes;
1.2.6.2 " the date on which the Acqutisition Agreement is terminated; and
1.2,6.3 the Settlement Date; E
1.7 "Borrower" - Optimum Coal Mine, Proprietary Limited (registration r
5
number 2007/005308/07) (In business rescue), & private company duly 4
fncorporated and ragistared In accordance with the taws of South Afrlca, i
which was placed In voluntary business rescue 6n 4 August 2015,
1.2.8 "BREs® - the persons appolnted jolntly to oversee the Borrower during
the Business Rescue Proceedings, as contemplated in section 128 of the ;
Companiés Act, being Marsden and van den Steen, or any business
rescue practitioner that succeeds or replaces them in respect of the
current Business Rescue Praceedings;
l 1.2.9 "Budget Forecast’ - tha financial forecast prepared in respect of the
, Borfower for the Avallabllity Peried, which sets out the anticipated income
and expenditure of the Borrower for the Availability Period_, a copy of
which i1s attached as Annexure A o this Agreement;
1.2.10 "Business Day" - any day other than a Saturday, a Sunday or an officlal
public holiday In South Africa;
1211 vpusiness Rescue Proceadings” - the business rescue proceedings, as

contemplated In Chaptar 6 of the Companies Ack, that commenced on
4 August 2015 in respect of the Borrower and ln tespact of which
the BRPs were appolnted;
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1,2.12 *Capital Gutstending” - at any point in time, that portion of any amount
Advanced by the Lender to the Borrower that has not yet been repald by
the Bocrower to the Lender at that point In tme;

1,2,13 *Companies Act'-the Companies Act No 710f2008, amd the
regulations promulgated in respect thereof, including these provislons of
the Companies Act No 61 of 1973 that hava not bsen repealed;

1.2.14 “Encumbet” - in relation to an asset, -

1.214.1 to encumber that asset in any way, including by way of a cession
In securitatam debitf, a mottgage bond, & general notariat bond, a
special notarial bond or a pledge; :

T
L

1.2.14.2 to grant any other analogous or simiiar security intarest of any
nature whatsoevar over that agset;

1.2.14.3 any arrsngement under which money of daims to, or for the banefit
of, a bank or other account may be appiled, set-off or made subject
to 8 combination of actounts, so as to effect discharge of any sum
owed or payable to any person in respect of that asset; or

1.2,144 any other type of preferential agreement or arrangement (Including
any title transfer shd/or retention arrangement), the effect of which

£ Is the creation of securily over thet asset,

and *Encumbrance” will have a cognate meaning;

1,2.15 *Event Of Bafault’ - any circumstance or svent specified in clause 11;
1.2,16 "Glencora® - Glencora International AG, & company incotporated i
Switzevland;
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1,2.17 v{ngeivency Event' - any of tha following circumstances or events
oceurring after the Signature Date -

12,171 an order or declaration is made, steps are takeh, or a mesting of the
directors or shareholders of the Bortower is convened to consider

T R A g T,

the passing of a resolution, or a resolutior is proposed or pessed, for
the bankruptcy, fiquidation (whether provisional or final), winding-tup
or deregistration of the Borrowet's estate; or

SErA

1.2.17.2 ' any administrator or liquidator (other than the BRPs) Is appointed in
T respect of the Borrower or any material part of its assets or the
SRR Borrowear requests any such appointment;

1.2,18 "1Tpvested” - Investec Bank Limited, acting through its Corporate and

Institutional Banking division {registration number 1969/004763/06), a
public company duly Incorporated and registered In accordance with the

ETECAm T e

laws of South Aftica;
1.2,19 “Lander” - Tegeta Exploration & Resources  Proprietary Limited
(registration number 2006/014432/07), & private company  duly

incorporated and registered [n accordance with the [aws of South Africa;

1.2.20 "marsden” - Piers Michael Marsden (fdentity number 770305 5158 084);

e

o 1.2,21 "Nedbank” - Nedbank Limited, acting through Wts Corporate and

: Investment Banking division (registration number 1951/00009/06),
public company duly incorporated and reglétered in accordance with the
laws of South Aftica;

1,2.22 "OCH" - Optimum Coal Holdings Proprietary Limited (registration nurnber
2005/007799/07) {In business rescue), a private company duly
thcorporated and registered in accoydance with tha laws of South Africa;

1.2.23 "Outstanding Balance" - In relotion to any Post-Commencement
. Finance Advanced by the Lender at any paint in time, the sum of the

Capital Outstdnding, plus any interest that may have accrued thereoh, at

that point In time; '
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1 1.2.24 "Parties’ - the Lendet, the Borrower and the BRPs; and “Party” wili
mean any of them, as the context may regulre;
1.2.25 "ECE Account” - will bear the meaning 3ssighed to this term In
clause 5.2; :
1
1,2,26 "PCF Notice" - wil! baar the mesning assignad to this terim In clause 5.1;
1.2.27 "post-Cotmmencemant Finance” - the financa granted by the Lendsr to
- 3 the Barrower In terms of this Agreement;
B
1.2.28 “Prime Rate" - the basic rate of interest (percent, per annum,
compounded monthly-in-arrear and calculated on a 365-day year,
Itrespective of whether or not it Is a leap year) from time to time quoted
by First Natlonal Bank (a divigion of FirstRand Bank Limlted) as being its
prime rate, as certified by any director or manager of that bank, whose
appointment, authority and/cr designation It will not be necessary to
prove;
1.2.29 "Rand" or "R” - the lawful currency of South Africa, being the Rand;
1.2.30 "RMB" - Flrstrand Bank Limited, acting through its Rand Merchant Bank
divislon (registration number 1929/001225/06), a public company duly
2 { p; incorporated and registered In accordance with the laws of South Africa;
1,2.31 raattement Date” - will bear the meanlng assigned fo this term In the
Acqulsition Agreement;
1,2.32 "Signature Dake" - when this Agreement has been signed by all Parties
(whether or not In counterparts), the fatest of the dakes on which this
Agreement {or any counterpart) Is signed by any such Party;
1.2,33 tguspensive Conditlon” - the Suspensive Condition stipulated It

tlause 3.1;

K
z N f
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1.2.34 "Termination Event' - will bear the meaning assigned to this term In
the Acquisition Agreement; ' ' 3
1.2.358 'Total Commibtmant® - the maximum amount of Fost-Commencement &

I

Finahee avallable for draw down by the Borrower from the Lender during
the Avaliabliity Period, being R325 000 000; and '

" 1.2.36 “wvan den Steen" - Petrus Francols Van den Steen (identity number
681107 5024 DB7);

1.3 any reference to any statute, reguiation or other legislation will be construed
(fi 3 as a reforence to that statute, regulation or other legislation as at the
Signature Date and as amended of substituted from tims to time;

1.4 If any provision In a definition Is a substantive provision conferring a right or -
jmposing an obligation on any Party, then, notwithstanding that it is only ina ‘
definition, the Parties will give effect to that provision as if it were &
substantive provision In the body of this Agresment;

1.5 whera any term )¢ defined within a particular clauss other than this clause 1,
that term will bear the meaning assigned to It in that clause wherever It is
used in this Agreement;

1.6 where any number of days is to be calculated from a particular day, that
number wiil be calculated as exciuding that particular day and commencing on
the next day. If the last day of the number to be so caleulated falls on a day
that |s mot a Business Day, the last day will be deemed to be the next
succeoding Business Day;

1.7 any reference to days (other than a refarence to Business Days), months of
years wlll be construed as a refecance to calendar days, months ay years, 85
the case may be;

1.8 the canceflation or termination of this Agreement will not affect those

© provisions of this Agreement that expressly provide that they wili operate after
any such cancellation or termination, ‘or which must necessarfly contlihue to

Z N\ /4
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have effect after such canceilstion or termination, notwithstanding that the
clatses themsetves do not expressly provide for such continuity;

1.9 where any day for the parformance of any obtlgatlon or the payment of any
amount in terms of Lhis Agreement falls on a day other than a Business Day,
thal obligation wilt be performed or thet amount will be pald on the
immediately preceding Buslness Day;

1.1¢ the use of the words "including”, "includes” or “include”, followed by a - B
spectfic exampie/s, willl not be construed as Limiting the meariing of the ¢
general wording preceding the example/s, and the rula that words of the same

l'i?:;.}l kind will ba Interpreted the same way {that Is, the elusden generis rule) will
not ba applied In the interpratation of that general wording ar those specific
examples; and

ATy

1.1% the terms of this Agreement having been negotiated an.d drafted for the
benafit of all Partles, the rule of construction that a contract will be interprated
agalnst the Party responsibie 'for the drafting and/ot preparation thereof {that
i, the contre proferentem rule) will not apply.

2 INTRODUCTION

2.1 The board of dlrectors of the Borrower passed resolutions on 31 July 2G15 for

the Borrower to be placed under supervision and subject to business rescue In
AT terms of Chapter 6 of the Companiss Act.
2.2 The BRPs have been duly appointed as such in accordance with the

requirements of the Companies Act.

.2.3 The Lender wishes to acquire 100% of the shares of the Borrower held by OCH
in tarms of, and subject to the conditions contained in, the Acquisition
Agreement.

2% The Borrower requtres funding In order to, inter afla, satisfy Its operating and

capital expenses as contemplated in the Budget Forecast dutlng the
Avallabiitty Perlod.
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2,5 The Borrower requires Post-Cornmencernent Finance for the purposes of
funding the requirements of the Borrower.

2.6 The Lender has agreed to provide such Post-Commenceiment Financs to the
Borrower on the terms and subject ko the conditions set out in the Agreement.

2.7 The Partles are accordingly entering into this Agreement to set out the terms
on which the Lender provides Post-Cammyancement Finance to the Borrower.

3 SUSPENSIVE CONDITION

31 The whole of this Agreement (other than ciauses 1, 2, this clause 3 angd
clauses 15 to 21 {both inclusive), by which the Parties will becoma Bbound with
effect from the Signature Date) |s subject tu the fulfiiment of the Suspensive ’
Condition (“Suspensive Conditlen’} that, on or before the Signature Date,
the Acquisition Agreement Is signed by thie parties thereto. :

3.2 1f the Suspensive Condition is not fulfifled for any reason whatsoever by the
date specified for such fulfilment (or such later date as rmay be agreed In
writing by the Parties), « ’

3.z2.1 this Agreement (other than clavse 1, this clause 3, and clauses 15 to 21
(both inclusive), by which the Parties will remalr bound) will not come
into force and effect; . .

3.2.2 the Parties will be restored as near as may be possibie to the positions In
which they would have been had this Agreement twof been entered
fnto: and

3.23 no Party will have any clairn agalnst any other as a vesult of the fallure of

the Suspensive Condition, except for any clalms a8 mey arige from a
braach of any other provision of thls Agreement by which the Partles
retnain bound.

4  PURPOSE

4.1 All amounts that are Advanced by the Lender to the Borrower in terms of this
Agreetnant may only be used for (i} the paymeant of the costs of tha Buslng

& /ﬂ/
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Rescue Proceedings {inciuding the costs of the BRPs and any legal costs
relatad thereto): (i) general corporate, operating, capltal and working capltal

=

purposes of the Borrower as contemplated 10 Ethe Budget Forecast; and i?
(ill) shy other purpuse approved In writing by the Lender. 5
4.2 In utillsing the Post-Commencement Finance, the BRPs shail at ali times act In “
good faith In accardance with the spiﬂt and purport of this Agreement and In
atcardance with the dutles imposed on them by, and the raquirements of, the b
Companles Act, 3*

I

5 CASH ADVANCES TO BORROWER

5.1 The BRPs will be antitled, by delivering a written notice (“PCF Notice®) to the
Lender on any Business Day durlng the Availabliity Period, to require the
Advance from the Lender of Post-Commencement Finance In order to fund the
cash requirements of the Borrower as contemplated in the Budget Forecast,
provided that -

=K

o T

511 each PCF Notlce will be Irrevocable; and

5,12 the Borrower will not be entitled to dellver more than one PCF Notice In
any consecutive seven-day period, unless agreed In writing by the
Lender.

Ty 5.2 The Lender shall, on the date specified in the relevant PCF Notice, Advatice to
the Borrower the amount specified (n such PCF Notlce by way of an electronic
funds transfer Into the following bank account ("PCF Account’), free of any
deduction, sat-off or withholding of any nature whatsoever {Including any
costs Incutred In making the paymaent), -

"Name of Account Holder "1 optimum Coal Mine Proprietary
Limitad
‘Bank ~  lgtandard Bank ]
A}:clount Number [ 000 38 4029 '
| Branch 1 Johannesburg
‘ B_ranch Code 00 0205

W
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5.3 ‘The Borrower acknowledges that the payment by the Lender of any portion of K
oy

the Total Commitment [n accordance with the provisions of this clause 5 will i

-
7

L

constitute a valld and proper discharge by the Lender of Its obligation to
advance such portion of tha Total Commitment in terms of this Agraement.

i

RS RTn T

E

6 GENERAL FROVISIONS APPLICRBLE TO DRAW-ﬁOWN

&.1 Form of PCE Nofice

T IR R R

Each PCF Notice delivered by the Borrower to the Lender In terms of clause 5

will be substantially In the form attached to this Agreement s Annexure B, i

(" duly signed by the BRPs on behalf of the Borrower, and must contain at least o
the following detalls «

T

6.1,1 the aggregate principal amount to be drawn-down pursuant to the
detivery of that PCF Nodce, which will be an amount of not less
that RS Q00 000 or any multiple thereof (or, if the 2mount avallable to be

. drawn under this Agreement [s less than R5 000 000, such lesser 1

BT S,

amount);

6.1.2 the perlod for which the funding is required, the detalls for the payments
that wii be made with such funding and whete such payments are
contemplated in the Budget Forecast; and

A 6.1.3 tha Advance Date on which the principaf amount is to be Advanced by the

7 ' Lender to the Borrower, which will be a date nat Jess than threa and not
more than fiva Business Days after the date on which the PCF Notlce is
recelved by the Lender,

6.2 Draw-Down Conditions

The Borrower will hot ba entitled to notlfy a draw-down, and the Lender will
nut be obliged to Advance, any amount -

6.2.1 if an Event of Default has occurred and |s continutng;

6.2.2 after the and of the Avallablitty Period;
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6,2.3 if the Advance of the amount notified pursuant to that PCF Notice would ¥
resuit in the Total Commitment belng exceeded; or x
6.2.4 on any day other then a Business Day that Is not less than three and not ,,

mate than five Buslnass Days after the date of the PCF Notice, provided
that the day must fall within the period commencing on the Signature
Date and terminating on the (ast date of the Avaliabliity Perfod,

€.3 Advances

I S R I R TR N

(2 Subject to the foregoing provislons of this clause 6, on the Advence Date
specified in a PCF Notice received by the Lender, the Lender shall Advance to
the Borrower the amount so hotlfied by way of an electronic funds transfer Into f
tha bank account nominated by the Borrower In that PCF Notlce.

EECL s

7 INTEREST

Interest will be calculatad and accrue daily on the Outstanding Belance at the Prime
Rate plus 2.5% From tha first Advance Date to the date on which the Qutstanding
Balance Is fulty and finally settled (induslve of the first Advance Dete, hut exclusive
of the date on which the Outstanding Balance Is fully and finally settlad).

8 REPAYMENT OF QUTSTANDING BALANCE

R 8.1 The Outstanding Balanza will not be repayable for so long as the Acquisition
Agreament has not lapsed or been terminated.

8.2 If the Acquisition Agresment becomes unconditional, then repayment method
of the Outstanding Balance shall be agreed between the Lander and the
Borrower,

8.3 If the Acquisition Agresment is cancelled (other than as a result of a breach by

the Lender or its nominee) or lapses In accordance with its terms, then the
Dutstanding Balance shali become jmmediately due and payable; provided
that during the Business Rescue Proceeding the i.ender shall remaln subject to
the moratorlum on legal proteedings confemplated tn section 133 of the
Companles Act for the duratlon of such Business Rescue Proceadings. /&'

¢
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8,4 If the Business Rescue Proceedings are terminated In accordance wlith ,
section 141(2){a) of the Companles Act such that the Borrawer Is placed in i‘
llquidatior, then the Outstanding Balance will be repayable pursuant v such 5\
liguidation subject to the provisions of saction 135 of the Companies Act, i
9  GENERAL PROVISIONS APPLICABLE TO PAYMENTS z.
&1 Unless this Agreement specifically providas otherwlse, the Borrower shall pay
all amounts payable by It te the Lender In terms of this Agreement without any 1

deduction,_set—off or withholding of any nature whatsoever, In freely avallable

cash into such bank account as may have been nominated by the Lender to

the Bortower in writing before the date of the payment in question.

9.2 All payments made In terms of this clause 9 will be made n Rand, i
10  WARRANTIES _ : . j

!
i
]
!
i

10.1 Introduction

The Borrower gives the Lender the representatfons and warrantles {(each,”
a "Borrower's Warranty" and collectively the "Borrower's Wanrantieg") in
tlause 10,2, on the basls that -

, 10.1.1 each Borrowet's Warrant\'r, uniess speclfled otherwise, Is made and glven

o ¥ as at the Signature Date and thereafter wiil be deemed to be repeated on
h each day until such tme as at the obligations of the Borrower under this
Agresment have been fully and finally discharged, and, when glven and

deemed repeated, is and will be accurate and compiete In all material

respects;

10.1.2 wach Borrower's Warranty will be an Independent and separate warranty
and will in no way be limited to or restricted by reference to or by
inference from the terms of any other warranty or by any other provision
in this Agreement;

10,1.3 insofar &s any Borrowsr's Warranty |s promissory of relates to a future
event, such Borrower's Warranty will be deemed conclustvely to have /{f

AR
7 "\
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. beaen given as at the due date for fulfliment of the promise or for the
i happening of tha event, as the case may be; and
10.1.4 each Borrowar's Warranty, to the extent that It i expregsed In an
Inappropriate tense, will be construed and read in the appropriate tense,
10.2 Botrower's Warranties . ¢
The Borrewer represents and warrants to and In favour of the Lender ¢hat - Fg
10.2.1 the Borrawer Is a 'pr}vate company with limited labiilty, duly incorporatacd .
{3} and valldly existing under the laws of South Africa; :
!
10.2.2 the Borrower has -
£
10.2,2.1 the legal capacity and power to enter Into and perform; and
10.2.2.2 takan all necessary actions (whether corporate or otherwise) to
authorise is entry Into and parfotmance of,
thls Agreement;
10.2.3 the obllgations expressed to ba assumed by the Borrower under this
: Agreement ara legal, valld and are binding or, and enforceable against,
,’/ { P the Borrowar;
10,24 the entry into and performance by the Borrower of this Agreetnent do not
ang will not conflict with ~
10.24.1 any Applicable Laws In respect of the Borrower;
10.2.4.2 its constitutional documents; or
10,243 any agreement or Instrument binding upon it or any of (ts assets or

constitute a default or termination event (however deseribed) under
any such agreement or instrument; and
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10,25 it has the power Lo enter into, perform and dellver; and has taken alf \
necessary action to authorise its entry into, performance and delivery of, \
this Agreament. ‘%
B
11 DEPAULT I
i1 If-
1141 the Acqulsition Agreernant 1s terminatad pursuant to tha occurrance of a x,
Termination Event; i
.%.
i f
N LE 11,1.2 an Insolvency Event occurs; ot
11,13 ' there s any change In Applicable Laws that renders or may have the
. effect of rendering any provision of this Agreement llegal, mvalld or i
unenforceable and that/those provision/s is/are not substituted with %
alternative legal, valid, binding and enforceable provisions or decuments :
to the satlsfaction of the Lender, :
then the Borrower will be deemed to be in-defauft, and the croumstance or
" event in question will be regarded as an "Evant of Default',
12 REMEDIES
¢y 12,1 Subject to the provisions of clauses 12.3 and 12,5, If an Event of Default

oceurs, then, notwithstanding anything to the contrary contatned anywhere
efse in this Agreement, the Lender will, without prejudice to Its other rights in
terms of this Agreement or at Applicabla Law, have the right to -

112.1.1 ' cancel this Agreement and to caim repayment of the Outstanding
Batance at that Hme (es evidenced by the certificate contemplated In
clause 12.2), which will become immediately due and payable;

12.1.2 requira immediate speclfic performance by the Borrawer of tis obligations
' " under this Agreemetit, whether or not then due for petformance; and/or

12,4,3 make such payments on behalf of the Borrower and do all such other
things as the Lendar may consider necessary for the protection of it_sw
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rights or interests, on the basis that the Borrower shall forthwith
reimburee tha Lender for any armounts pald and/or expenses incumed by
the Lendar as a result thereof.

12,2 A certificate sighed by any director of the Lender (whose appolntment naed
ot be proved) as to the existence of and the amwount of the Outstanding
Balance, that such amount I8 due and payable, which will inciude the amount
of interest acorued thereon, shall, in the ebsence of clerical or manifest error,
be prima facle proof of the contents and correctness thareof for the purposes
of provislonal sentence, summary judgement or any other proceadings
(Including any actlon) instituted by the Lender and shall be valld as & liquid
(o document for such plirpose,

12.3 The Lender acknowledges and agrees that the meratorium on legal
proceedings contemplated in section 133 of the Companles Act remalhs (n
place during the Business Rescue proceedings regardless of whether an Event
of Default has occurred.

124 No remedy conferred by this Agreement is intanded, unless specifically stated
otheswise, to be exclusive of any other remedy that Is otherwisa available at
Applicable Law, Each remedy wlil be cumulative and In additlon to every other
remedy glveh hereunder or now or hereafter existing at Applicable Law. The
election of any ona or more remedy/les by the Lendar will not constitute a
walver by the Lender of the right to pursue any other remedy available o It

i2,5 Notwithstanding aaything to the contraty contalned anywhere else in this
Agreement, no Party whil be entitled, under any clrcumstances whatsoever, to
cancel or terminate this Agreement, unless otherwlse agreed In writing among
all Parties.

13 INDEPENDENT ADVICE

Each Party acknowledges that, in entering Into this Agreement, it has been free to
secure Independent accounting, legal, tax and/or other advice as to the nature and
effect of all of the provisions of this Agreement, and that It has either taken such
Independent accounting, legal, tax and/or other advice or dispensed with the
necessity of doing so. In addition, each Party acknowledges that all of the
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provisloss of this Agreement and the restrictions conteined In [t are fair and

reasonabla In all of the circumstancas and arg part of the overal] Intentlon of the ‘:}{

Partles in connection with this Agreement. B

. Rl

14 RENUNCIATION OF BENEFITS ji

B

K3

The Borrower hereby renounces the benefits of the defences and exceptions of no o

value received, nom numeratse pecunias, non cause debll), errore calcull and *

revision of accounts, with the full foree, meaning and effect of which the Borrower 7 %

declares fiself to be acquainted. g

15 DOMICILIUM '

15.1 The Parties choose domicllium citand! et exectitand]! ("Domlcillum™) for all
purposes relating to this Agreement, Including the glving of any notice and tha
setving of any process, as follows -

15.1.1 Lender -
physieal - Lower Ground Floor, Blotk A
Greystohe Ridge Office Pert )
144 Katherlhe Street _ 4
Sandton -
2196
e-mall - nazeemh@oakbay.co.za
e ('" attentlon - Nazean Howa
. 15.1.2 Barrower and BRPS -
physical -~ 1=t Floor
23 Melrose Boulevard
Melrosa Avch
21948
e-mafif pmarsden@matisonasscclates.co.za
g peter@varescue.co.2a
Shaun.Blankfield@glencore.com
attention - Plers Marsden / Peter Van den Steen / Shaun

Blanikfleld
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i5.2 Any bParty will be eniftled, from time to Hme, by giving written notice to the

others, to vary its physical Domicilium to any other physical address (not
belng a post office box or poste restante) and to vary fts e-mall Domicilium to f
another e-mall sddress, &

15.3 Any notlce given by any Party o another ("Addressea®}, which Is delivered by
hand betwean the hours of 09:00 and 17:00 on any Business Day to the
physical Domicllium of the Addressee, will be deemed (unless the contrary is
proved by the Addressee) to hava baen raceived at the time of dellvery. ;

15.4 Any notice given by any Party to ancther, which s successfully transmitted by

( B e-mail to the e-mall Domidlium of the Addressee, will be deemed (unless the
I contrary is proved by the Addressee) to have been recelved on the day 0
immediately succeeding the date of successful transmission theraof.

T ey N TN

i5.9 The provisions of this clause 15 will not opaerate so as to invalidate the aiving
or recelpt of any wiitten notice which s actually recelved by the Addressee
othar than by a method referred to in this clause 15,

15.6 Any notice in tetms of, or [n connection with, this Agreement will be valid and
effective only if It Is In wrltivg and if it Is recelved or deented to have been

racelved by the Addressee.

16 DISPUTES

‘:-7 - 16.1 ‘Any dispute will be finally resoplved in accordance with the rules of the
o ' Arhitration Foundation of Southern Africa ("AFSA"} befors a punel of three
arbitrators (at least one of which will be a retlred judge), with one arbitrator
nominated by each Party to the dispute, If there are anly two Partles to the
dispute or if the Partles are able to organlse themselves into two groups for
the purpuses of any dispute, then a third arbitrator will be chosen by
agreement between the two Party-nominated arbitrators or, falling such
agreement between each Party to the dispute or the two Party-nominated
arbltrators within seven days after the date of their appolntment, as the case
may be, appointed by AFSA on the request of any Party.
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16.2 Each Party to this Agreement, - i

ig.2.1 expressly consents to any arbitration It terms of the aforesaid ruies betng
conducted a5 a matier of urgency In accordance with the Expedited
Rules; and

16.2.2 {rrevocably authorises any other Party to apply, on behalf of all Partles, In

writing, to the secretariat of AFSA in terms of article 23 of the aforesald
rutes for any such arbitration to be conducted on an urgent besis.

16.3 The majority decislon of the arbitrators will be the dediglon of alt of the
atbitrators, and a unanimous decision is not required In terms of this
clause 16. i

164 Any award ot order that may be made by the arbltrators «

641 will be flnal and binding on the Parties In the absence of clerical or
manifest error}
16.4.2 must be carried into effect by the Parties; and
A - .
16.4.3 may be made an order of any competent court by any of the Partles,

16,5  The arbltration wili be held at & venue in Johannesburg and in accordance with
ELY l\ ) formalles and/or procedures determined by tha arbitrators, and may be held
In an {nformal and summary manner; on the hasls that it will not be necessary
to observa of carry out the usual formalitles or provedures, pleadings and/or

discovery, or the strict rules of evidence, '

16.6 For the purposes having any award or order made by the arblivators being
made an order of court, each of the Partles hereby submits Itself to the
fon-excluslve jurisdiction of the High Court of South Africa (Gauteng Local
Divislon, Johannesburg),

16,7 The hearing of the arbitration will be held /n camera, Save to the extent
* strletly necessary for the purposes of the arbitration or for any court
proceedings related thereto, no Party shall disclose or parmit to ba disclosed to
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any person any Informatlon cencerning the arbitration or the award (including
the existence of the atbitration and all process, comemunications, dotuments or

i
avidence submitted or made avallable In connection kherewith). kf

16.8 If the arbitrators' charges and any other costs have to be paid before the S

arbitrators have made thelr award In respect of those charges and costs, the ‘i

Parties shall bear and pay those charges and cosks equally, pending any fj

detarmination as to lability therefor by the arbltrators; provided that the *

Parties will be ohiiged ko reimburse sach other the amount of any such charges ’%

and costs In accordance with (and as soon as reasonably possible after) any 3

datermination as to thely fizbility therefor Is made by the arbltrators.

16,8 This clause 16 is severable from the rest of this Agreement and will remain In
full force and effect notwithstanding any cancellation, explration or termination
of this Agreement,

TRy T A e .

17 GOVERNING LAW

This Agreement will, in all respects {Inciuding s existence, valid!ty, lntérpretatﬁon,
Jmplementaticn, cancellation, termination and enforcement), be governed by the
laws of South Africa.

18 CESSION, DELEGATION AND ASSIGNMENT

el No Party will be entltied, without the prior written cunsent of the other Parties, to

Lo cede, delegate, assign, Encumber or otherwise transfer all or any of lis rights

' and/or obligations under this Agreement, alther absolutaly or as cullateral security,
to any third party. '

19 SEVERABILITY

Each provision of this Agreement is, notwithstanding the grammatical relationship
between that provision and the other previslons of this Agreament, severable from
the other provisions of this Agreement. Any provision of this Agreement that Is or
betomeas invalld, unenforceable o unlawful In any jurisdicton will, In such
jdrlsdlct!on only, be treated as pro non scripto to the extent that it Is so invalld,
unenfarceable or untawful, without Invalidating or affecting the remalning provisions
of this Agresment, which will remain of full force and effect, The Partles declare that




PMM-U11.1-304

;.'\_‘:,:.-. ;-‘,.'\-:ﬁ Folt f "-’::'q_‘;_,-_;-'-",m. FRIC Tttt e T T Y T sv o BRI Ao st ot
f D R N R AN N o I b Gt Ml R vl PSS B s M R A I s R T

PR

L.

PCR Agreamant - Optimum Cosl Mine - Execution Varslon/$3599370v1
122015 :

it is thelr intention that this Agreement would have been executed without that
Irvalid, unenforceable or unfawfil provision if they were aware of that Invalldity, jﬁ
unenforceabllity or unlewfulness at the time of the exacution of this Agraement.

20 GENERAL

201 This Agreement constitutes the sole record of the agreement smong the
Parties In relation to the subject matter hereof, No Party will be bound by any
express, tacit or implled term, representation, warranty, promise or the ke
not recorded hereln, This Agreement accordingly. supersedes and replaces all
ptlor commitments, undertakings or representations, whether aral or written,n

among the Parties In respect of the subject matter hereof.

B v T

i

S35
2
R

20,2 No addition to, varlation, novation or agreed cancellation of, any provision of -
thls Agreement {including this provision) will be binding on the Parties unless
reduced to wiiting and signed by or on behalf of all Parties,

T4y pep e Sl WYY Z T T

T are

20.3 For the purposes of this Agreement, -

20.3.1 ho data message, as defined in the Electronle Communlcutions and
Transactions Act No 25 of 2002 ("ECTA"), other than an e-mall, wilt
constltute writing; and

20.3.2 no electronic signature or advanced electronic signature, as defined
in ECTA, will constltute & signature, except for the purposes of varying
any date referred to in thls Agreement or glving any approval or consent
It terms of this Agreement,

-

20.4 No indulgence or extension of time, which any Party ("Grantor"j may grant to
any other, nor any election or fallure by the Grantor to enforce, whether
completely or partlalty, or delay the enforcement of, any of ity existing or
future rights, wiil constitute a walver of, or, whether by estoppel of otherwise,
fimit (or be deemed to limit) any of, the existing or future rghts of the Grantor
in terms hereof, seve in the event end to the extent that the Grantor has
signed a written document expressly walving or [imiting that right,
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20.5 Without prejudice to any other provision of thls Agresment, any
successor-in-tite, including any business rescue nractitioner, lquidator or
trugtee, of any Party will be bound by this Agreement.

S e P TR

20.8 The signature by any Party of a counterpart of this Agreement will be as
affectiva as If that Party had signed the same docurnent as the other Parties,

T

21 COSYS

Each Party shail bear and pay Its own costs In relation o the negotiation, drafting,
finalisation and signing of this Agreement.

OEST EC

T
= raealy

-
3

FHEMSTEGNATURE PAGES TO FOLLOW# k&%
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signed st PELREK on \O P Comppe 2015 k
for Tegets Exploration & Resources 9
*
Propriatary Limited 5
:
"W Jatrants that he 1S 'July* §~1
apthorised hereto b
i
Name: N NS thows i
Position; Ditector/Authorised Signatory
7 : ‘ '
Slgned at MN on [t} &Mh}// 2015
-, for Optimum Coal Mine Proprietary Limited
Argfzx.es mcue)
d
L {
who Karrants that he is duly
authorised hareto
Name: Plars Michael Marsden -
’ Position: Business Rescue Practitioner
Lo .

Signad at P"?(éwa% on /0 Déc:&ﬁé&& 2015

for Optimum Coal Mine Proptiatary Limited
(in business rescie)

e ——

Nama: Petrus Francols van den Steen

Position: Business Rescue Practitioner

\ pay
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ANNEXLRE B - FORM OF PCF NOTICE "
h

D
A

er Ty R P LR T

TO: Tegeta Exploration & Resources Proprietary Limited

DATE: [insert date]

TR L RIS,

POST-COMMENCEMENT FINANCE AGREEMENT

1 We refer to the pest-commencement flnance agreement dated 10 December 2015
{"PCF Agreament”) hetween Tegéta Exploration & Resources Proprietary Limilted
( l“ (In its capacity as the lender) ("Tegeta"), Plers Marsden and Pleter van den Steen
(in their capacity as our duly appeinted business rascue practltioners) and us (in
cur tapacity as the borrower), and hereby glve you notice that we wish to i
draw-down en amotnt of R[e] on [+1 under your obligation to provide
post-commencement finance to us in terms thereof, which amount must be paid in ;
accordance with the provisions of the PCF Agreament Into the follewing account -

sl Optimurm Ceal Mine Proprietary
4 Lirited

; Standard Bank
14 000 36 4029 ]
Johannesburg
i .‘00 0205 .

2 The funding Is requlredrfur the following purposes and In the following amounts for

= SE. =

those purposes:
- [insart detaiis of funding required]
3 Wa hereby wart;ant and confitm to you that, as at the date of this notice, -

3.1 the amount of the draw-down notified by us In this notice will not result in the
Total Commitment being exceeded; and
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3.z no Bvent of Dafault (as this term Is defined In the PCF Agreement) hss
accurrad and/or ts continuing.
% Signed at ok 2015
for Optinium Cozl Mine Proprietary Limited
(in business rescus) ;
?
3
who watrants that he is duly §.
¢ authorised hereto :
} ‘
a Name: Piers Marsden :
K
position: Business Rescue Practitioner .
Signed at /4‘ & oh ' 2015
for Optiraurn Cosl Mine Proprietary Limtted
{0 business rescue)
who warrants that he is duly =
authorised herato
3 Name: Petrus Franceis van den Steen
(-7

Position: Business Rescue Praciitionar
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PCF NOTICE : g k
TO! Tegetn Exploration & Resourcas Propristary Limitsd "‘fga‘
DATE: 13 January 2016 . n
F POST-COMMENCEVENT FINANCE AGREEMENT £
nl - .
i Wa refer to the post-commencement finance agreement dated 10 December 2045
{"PCE Agreemant”) between Tegeta Exploration &Resources Proprietary Limited s
(in Its capaclty as the lender) ("Tegeta"), Plers Marsden and Plater van den Stean ;,
{in thelr capaclty as our culy appcinted business rescue practitioners) and us (in 3}‘?
our tapaclty as the borrower), and hereby ghve you notice that we wish to Iﬂ'g
dravw-down an amount of R26,000,000 (Twenty six miflion rand} on 13 January ‘%

2016 undar your obligation to provide post-commencement flnance to us in tarms
theraof, which amount must be pald n accordance with the provisions of the i
_PCF Agreement Into the following account -

Hame of Aceoun{ Holder Optimum Conl Mine Propsistty Limited
Bank . ) Stundurd Bk i
Account Rymibey, T " | oo 36 4029

Brameh  f 7T Johampesbusy
000208

Branch Code ‘ i

Opthnuin Coel Mine (Pty) Lid
{Reglsiration INo; 2007/005305/07)
A Qlancore Cpeentlen
Busineos Address NI1 Hendrine Roed, Pullanshupe Offcnemp, Pullenshupe
Malling Address: Private Bag X204, Pullesshopd, 1096, South Africa
Tel.+27 13 2965111
- Reglstered Address: 1 Flooz, Medbank Bpllding, 23 Meliose Boulavard, Melrosa Avch, Melruse Noth,
Jahasnesbueg, 2126, Soutk Afrlen
Malliog Address; Buite No, 19, Private Bag; X1, Melrose Archi Johannwsburg, 276
Tel: 427 31 7720500 Fax: €27 117720697

Directors: CM Ephwon, R Cohen, P Mahanyele, T Neube
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2 The fundlng Ia regulred For the faliowing purpeses and In the Following amounts for

those purposes: :
Refer to Annexure A a

i

b

&

3 Wa hereby warrant and confirm to you that, as at the date of this notice, - %

3.1 the amount of the draw-down notifled by us in this notice Wil not resuit in the
Tota) Commitment being exceeded; and

En

AL

—r—mer
ERE S

( 3.2 no Bvent of Default {as thls term i3 defined In the PCF Agreement) has
oeeurred and/or Is continuing.
g
Signed &t (’ﬂéﬂk on | lj jﬂqug.:g{ 2016 E
rdr Optimum Coal Mine Proprietary Litnited :
(In buginess rescug) é
¢
. i
who warrants that he is duly &
auvthorized hereto N
MName: Plers Marsden ;
Position: Business Rescue Practitioner
{ B3 =

Signed at -,E;'u Aw ,q.,‘/ = on /4 J"‘?&"f-fﬂ E;a‘ . 2016 :
for Optimum Cont Mine Proprietary Limites d
(In business rescue}
:
L

Narie: Patrus Francols van den Steep

positian! Business Rescue Practitioner
%k E
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PCF NOTICE ' ;
T Tegeta Exploration & Resources Pyapristary Limited

DATE: 18 January 2016

POST-COMMENCEMENT FINANCE AGREEMENT

SRR e T SR o ST

i We refer to the post-commencement finance agreément dated 10 December 2015
{"PCF Agreamant”) betwaen Tegets Exploration & Resources Proprietary timlited
{in Its capacity as the lander) (*Tageta"), Plers Marsden and Pleter van den Steen
(In thelr capaclty as our duly #ppointed business rescue practitioners) and us (In
our ¢apacly as the borrower), and hersby give vou notice that we wish to
draw-down an amount of R26,000,000 (Twenty slx million rand} on 15 January
2018 under your oblligation to provide post-commaencement finance to us In terms
thereof, which ameunt must be pald In accordance with the provisions of the

-

PCF Agreement Into the followlng account - i
Nante of Acepunt iolder Oplimum Conl Mine PropHetary Limited
- d
Einnl . ' Stndard Bank K
Yz AccoustNumbeg " 70T T 000364029 '
t B e L Johtsnnesturg ]
Bmpch Cove o *° 7 " | 000208 '
Optimaem Coal Mine {Pty) Ltd ’

{Registration No, 2007/003308/07)

A Glencore Opeeation

Bustness Address: N11 Hendrina Rond, Pullenshupe Offenenip, Pullenshivpa
Malling Address: Private Bag X1201, Fullenshops, 1095, South Afrlen
el +27 13 2965711
- Reglstarad Address: £ Floor, Nedbank Building, 23 Melrase Boulavard, Melrose Arch, Meliuse Norh,
Johannestvrg, 2196, Sonth Afrlcn
Malling Address; Sulte No, 19, Frivate Bag X1, Meloss Avch Johanmesburg, 2076
Tel:+27 11 772 0600 Fax 27 117720697

Dirgctars; G Bphran, R Cohen, P Mahanyelo, T Newby

NN

TRt b e - L aeme

]

7
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7 The funding Is regutred for the following purposes and In the following amounts for
those purposas:

Refer to Annexure A

3 We hereby warrant and conflnt £o you that, ag at the date of this netics, -

3.1 the amount of the draw-down netlfled by us in this notice will not result in the
Total Commlitment belng excesdect; and

3,2 no Event of Default {as this term !s defined In the FCFAgreemant) hes
occurred and/or Is continuing.

Signed at Aﬂ’ﬁéﬂk on ”l jﬁﬂ&'ﬁr’ﬁ 2016

For Optimum Coal Ming Proprietary Limitad
{In buginess rescue)

R LR E L TIA s e v e in oL er

E

ey

T S L e

who warrants that he is duly
suthotised hereto

e

Name: Plers Marsdan

Paslttan: Business Rescle Practitloner

.
Signed at -7}:;4 Aw 4?, = oh /e Jﬁunrﬂﬂf . 2016

for Optimum Coal Mine Proprietery Limited
(In_business rescue)

Nae; Patrus Francpls van den Steen :

positlont Business Rescue Practitioner

)
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MINE
PCF NOTICE i
O Tegeta Exploration & Resources Proprietary Limited .
.':i
DATE: 10 February 2016 °
) POST-CONMMENCEMENT FINANCE AGREEMENT ’
* © 1 We refer to the post-commencemert finance agreement dated 10.Dacember 2015 1"
{"PCF Agreement”) between Tegeta Exploration & Resources Proptietary Limlted (in
its capacity as the lender) ("Tegeta"), Plers. Marsden and Pleter van den Steen {In
thelr capacity as our duly sppolnted business rescue practitioners) and us (In our !
capaclty as the borrower), and hereby glve you notice that we wish to draw-down an ’
ammount of R23,000,000 (Twenty Three milllon randy on 15 February 2016 under your
obllgatton to pro_vide post-commencement finance to us In terms thereof, which
amount must be pald In accordance with the provisions of the PCF Agreement Into ,
the followlihg account - L
e A e AR, N TIRTETIE
-, K ) Optimum Qoal Mne?ropnetazy Limited
}%& ; 1 Standard Banl
. 3| 006 36 4028
L 1 Johennesburg
v 00 0208
Optinmm Coal Mine (Pty) Lid
{Registration No: 2007/005308/07)
A Glercore Qperation
Buginess Addsess; N11 Hendrina Road, Pullenshope Qfframp; Pullenshopa
Malling Address: Private Bag X1201, Pullenshope, 1096, South Afrien
' . Tel: +27.13 296511 )
Registered Address; 1% Flooz, Nedbaitk Building, 42 Melrose Boulevard, Melrose Arch, Melrose Notth,
Joharmesburg, 2196, Souttt Africa
Mailing Addtess: Suite No, 15, Privata Bag X1, Melrcse Arch, Johanmesbirg, 2076
Tel; 27 11 7720600 Baxt +27 11 7720697
Directors; CM Bphron, R Cohen, P mhmyé]e, T Nesbe I
- ¥
|
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2 The funtlng 1s required for the following purpeses and In the foliowing amounts for ,
thuse purposes! :
Refer to Annexure A %Q

- fﬁ

3 We hereby warrant and confirm ko you that, as at the date of this notice, - §,

= :

3.4 the amount of the draw-down notified By us in this notica wilf pot result tn the n.

Total Commitment belng exceeded; and 5}
. %
r 3.2 no Event of Default (as this term Is defined In the PCF Agreement) has ocotrred :?
o . and/or Is continulng, i3
i
B
Slgned at . ot 10 February 2016 a
¥
for Optimum Coal Mine Proprletary Limited d
(In business rescue) i
{
J i
H
who warrants that he s duly g
authotised hereto
Name: Plers Marsden
. e X Position: Business Rescua Practitloner
Sighed at on 10 February 2016
' for Optimum Coal Mine Proprietary Limited ;
{In buslness rescue) :
who warrants that he Is cduly
authorised hereto
Name: Petrus Francols van deh Steen
Position: Buslness Rescue Practitioner

Y,
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From: Gert Opperman [mailto:OppermGl@eskom.co.zal -

Sent: 28 January 2016 08:23 AM P M M 3&}
To: de Bruin, Thys (OCH OPT) (Thys.deBruin@optimumcoal.com) '

Cc: george@shiva-u.com; Karien Smith; Shenaaz Naidoo; Vuyisile Ncube '
Subject: OCM deliveries for February

Hallo Thys,

| herewith request that the February supply over conveyor to Hendrina PS be reduced to 400kT.

Eskom however reserves its right to offtake the balance of 58.3kT for this month, under the current
contract price and before end December 2016.

May we please have your planned daily distribution of these volumes ASAP?



Kind Regards

Gert Opperman

Coal Supply Unit Manager

Majuba & Hendrina Power Stations
Glencore Group & Tegeta Expioration
011 800 6146

086 537 4699

082 870 4989

T

I'm part of the 49Million initiative...
hitp://www.49Million.co.za
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NB: This Email and its contents are subject to the Eskom Holdings SOC Limited EMAIL LEGAL NOTICE
which can be viewed at http://www.eskom.co.za/Pages/Email Legal Spam_Disclaimer.aspx
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A\
OPTIMUM
COAL
MINE
11 January 2016

wer d Floor,

Grayston Ridge Block A,
144 Katherine Street,
Sandown,

Sandton,

South Africa

Optimam Coal Mine (Pty) Lid, Sonth Africa (hereinafter known as “Seller”) is pleased to confirm
the sale of steam coal to Tegeta Exploration and Resources (Piy} Ltd (hereinafter known as
"Buyer”), according to the following terms and conditions:

Material: Steam Coal

Quantity: 100000 mt to the nearest truck load
Rvenly spread at a rate of 5'000mtpd-10'000mipd

Delivery: " Janvary 2016

Seller's Colliery:  Refars to Optimum Colliery.

Price: R18.68/GJ on a Gross as received basis plus R60.00/mt DAP Dellvery point
(excl Vat)
Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)
A Glencore Operation

Business Address: N11 Hendting Road, Pullsnshope Olframp, Pullenshopa
Malling Address: Private Bag X1.201, Pullenshupe, 1096, South Africa
Tel,: +27 132965111 Q\
Registered Addresst 23 Melrose Bawlevard, 19 Flopr, Malroee Arch, Malrose North, Johannesbutg, 2196, South Afrl
Malting Addtess: Suite No. 19, Private Bag X1, Malrose Arch, Johannesburg, 2076 f

Tel: +27 11 7720600 Faxi +27 11 772 0687 ”
Directors: R Colten, C M Ephron, P Mahanyele, )/ 4 %
o)

Z
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Payment;

Quality:

Sampling/
Analysis:

Weight

Determination:

The Seller will submii an invoice to the Buyer on the day that the Quantity
delivered is greater than 25'000mt. Invoicing will thereafter be done in
increments of 25°000mt untl the entire Quantity is delivered.

Payment of each invoice shall be made by the Buyer within, one business
day, alter receipt by the Buyer of such invoice, via telegraphic transfer into
the Seller's nominated bank account, without any counterclalm, deduction,
set-off or withholding of any nature whatsoever,

Specifications all on an ISO “air dried” basis, unless otherwise stated:

Quality . Expected Q:.:ahty Measurement
e Unit Oualt Rejection basi

parameter ty Limi¢ asts
Calorific Value |  Ml/kg 24,0 <23.50 Alr Dried
Total Moisture % 8.0 9.0 As Received
Ash Yo 253 »>25.30 Ajr Dried
Volatiles % 211 <21.0 AfrDried
Sulphur % 1.1% >].24 Alr Dried

The Seller shall set aside clearly labeled stockpiles of approximately
5'000mt each at the Seller’s Colliery.

Sampling and analysis to be performed by Bureau Veritas [nspectorate
Laboratorles (Pty) Ltd (“BV”) for each stockpile at the Seller’s Colliery,
Costs of the same to be for the Selley’s account,

Results of each clearly marked pre-ceriified stockpile will be sent to the
Buyer for approvel.

The Buyer will also send the Eskom certified laboratory (“Eskom lab") GCV
(as received) result to the Seller for approval.

Material can only be uplifted from the pre-certified stockpile once:

¢ The results of both the Hskom lab and BV lab have been sent to all
Partles; and

¢ The GCV (as received) result of the Eskom lab is not more than 0.20
Mij/kg (as received) lower than the GCV (as recetved) of the BV lab,

Provided both these conditions are fulfilled, the Material can be uplifted
from the pre-certified stockpile and Payment will be based on the Eskom lab
GCV (as received),

Tonnage to be determined by the assized weighbridge at Seller’s Colltery.
Results will be final and binding for the purpose of settlement.

2
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Delivary Point; Bskom's Arnot Power Station, Middleburg

Risk _
And Ownership:  Risk in the Coal Product supplied in terms of this Agreement will pass o
the Buyer when such coal is delivered to the Delivery Point, Ownership of

Coal Product will pass to the Buyer once it has been paid for in accordance
with this Agreement.

Force Majeure: If because of Force Majeure Seller/Buyer is unable to carry out any of his
obligations under this contract, and if such party promptly gives to the
other party written/telex notice expressly claiming Force Majeure, then the
following shall apply:

The term “Force Majeure” as used in this agreement shall mean any causes
reasonably beyond control and without fault or negligence of the party
affected thereby which wholly or in substantial part prevent the loading,
wmloading, delivery of the product sold hereunder,

Sie

The Porce Majeure situations are including but not limited to acts of the
public enemy, acts of war, riot or civil commotion, [abor disputes, labor or
material shortages, accidents, fires, explosions, floods, acts of God,
breakdown or damage of plant, equipment, partial or complete embargoes,
interruptions to contingencies or transportation, acts of govermmental
authority, acts, rules, regulations of any government, and tf a condition of
Fotce Majeure occurs and notice is glven, the obligations of the party giving
such notice shall be suspended. Should the Force Majeure evenk not be
remedied within 90 days of its occurrence, then elther party may by way of
written notice, cancel this contract,

Arbitration: Any controversy ot claim arising out of or relating to this contract or any
alleged breach theteof shall be settled by arbitration in Johannesburg as
follows:

The Parties to the dispute may mutually agtee to the appoiniment of any
person to act as Arbitrator but failing such Agreement, the Arbitrator shall
be an Advocate of no less than 10 (ten) years standing (alteratively, in
respect of any technical or operational dispute, by any independent person
with a minimum of 10 years' experience in the appropriate field), appoinied
by the Chairman for the time being of the Johannesburg Bar Coundil.

The said arbitration shall be held:

s In a summary manner, ie, on the basis that it shall not be necessary
observe or carry out either!

» the usual formalities or procedure (e.g. there shail not be any /

pleadings or discovery); and/or & /M\
U
@t
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e the strict rules of evidence;

o Immediately and with a view to its being completed, If possible, within
21 (twenty one) business days aftes it is demanded;

s On the basis that the Arbitrator shall decide the matters submitted {o
him according to what he considers just and equitable in the
circumstance, and therefore, the strict rules of law shall not be observed
o* be taken into account by him i artiving at his decision;

¢ Otherwise (but subject to 1.1 and 1.2) under the provisions of the
Arbitration Act No, 42 of 1965 of fhe Republic of South Africa (as
amended from time to time).

Any Party to the arbitration shall be entitied to be legally represenited at the
Arbitration proceedings. In the event of any Party deciding to be so legally

represented, he shall be required to notify the other Party of such intention
not less than 7 (seven) days prior to the date set aside for the hearing of the
arbittation, to enable such other Party itself to be legally represented,

Breach: Should either party breach any of the terms and conditions of this
agreement and fail to remedy such breach within a pericd of 14 days after
receipt by the defaulting party of written notice from the other party (“the
aggrieved party”) requiting it to do so, then the aggrieved pasty shall be
entitled without prejudice to such other rights as it may have, to claim
tmediate payment andfor performance by the defaulting party of all the
defaulting party’s obligations, all without prejudice to the aggrieved party”
rights to clalm damages; provided that the aggtieved patty shall not
however, be entitled to cancel this agreement for any breach by the
defaulting party unless such breach s a material breach going to the raot of

" this agreement and incapable of being remedied by a payment in money, or
L if it is capable of being remedied by a payment in money, the defaulting
perty shall have failed to pay. the amount concerned within 14 days after
determination of the amnount so payable.

In the event of the Seller, being placed under lquidation, judicial
management or in the event of the estate of the Beller, being
sequestrated then the Buyer shali be entitled, without prejudice to
such other rights as it may have, to cantcel the coniract forthwith,

Cession and
Assignment; Neither party may cede or assign the whole or any part of its rights or
obligations under this agresment to any other party without prior consent
in writing of the other party, provided however that such consent shall not
be unreasonably withheld. This agreement shall be binding upon and shall
inure to the benefit of the legal representatives and successors of the parties

Pz

& %
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hereto, Any purported assignment of cession by either party without the
said written consent by the other party shall be void.

No waiver: No indulgence which any of the parties (“the grantor”) may grant to any
other or others of them ("the grantee(s)”) shall constitute a waiver of any of
the rights of the grantor, who shall not thereby be precluded from
exercising any rights against the grantee(s) which might have arisen in the
past or which might arise it the future.

Non-vaviation: No addition to, variation or consensual cancellation of any provision in this
contract, including this provision, shall be of any force or effect unless
reduced to writing and signed by or on behalf of the parties

Counter-signature: The signature by either party of a counterpart of this offer will be as
effective as if that party had stgned the same document as the other party.
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AS WITNESSES:
l

THUS DONE and SIGNED at o ANA7EN . onthis the . e .. day of
T’Qp‘)"’“%}’f 2016 in the presence of the undersipned witnesses:-

For and on behalf of
1. N TEGETA EXPLORATION AND RESOURCES (PTY)

LTD

Hesii

Who warranis his authorify hereto

26

b

T
THUS DONE and SIGNED at 67"“57”"*’ on this the e N day of

S
dmf"“k&// 2016 in the presence of the undersigned witnesses:-

AS WITNESSES:
Por and on behalf of
NN, | OPTIMU COAL MINE (PTY)YLTD
.......... oM Do 2T e L

Who warrants his authority hereto
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17.02.2016

144 ne rayston R&dgaomeer&
Block A,Lower Ground Floor,

Optimum Coal Mine (Ply) Ltd, South Africa (hersinafter known as “Selles”) s
pieased to confim the sale of steam coal to Tegeta Exploraiion and Resources

{Ply) Ltd. (hereinafter known as “Buyes®), according to the following terms and
conditions: ‘

Paterisl: Staam Coal

Quartity: 400,000 MT to the nearsst truck load
Evenly spread at a rate of 7,000 MT pd- 12,000 MT pd

Dalivery: February 2016 to Aprlt 2016

Seller's Colllery:  Refers to Opltimum Celliery.

Price: R16.68/GJ on a Gross as received basis plus transpor rate as
negotiated with the relevant transporier and Opfimum Coal Mine
DAP Delivery point (excluding VAT)

W Tha Saller wilt submit an involcs to the Buyer on the day that the

coal quaniity delivered is greater than 50,000MT. lnvolcing will
thereafter be done in increments of 50,000MT until the entire
Quantity is delivered.

Optinmn Coal Mine (Piy) Ltd
{Registration Na: 2007/005308/07)
A Glencare Oparation
Busineas Address: N11 Hendrina Road, Pullenshope Ofrexnp, Pullenshope
Malling Address: Private Bag X1201, Pullenshope, 1096, South Afrka
Tel,s +37 13 2565111
Rugleterad Address: 1 Floor, Nedbank Building, 23 Meltose Boulevard, Melrose Arch, Melrosa North,
Malling Address: Sulte No. 19, Privaie Bag X1, Melrose Arch, Joharnesburg, 2075
Tel; 427 11 7720800 Fax 427 117720667

Ditectace: R Cohen, C M Ephron, PMahmnyele, T Nevbe %
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Paymant of sach invoioe shall ba made by the Buyer within, one
business day, after recaipt by the Buyer of such invoics, via
telegraphic transfer into the Sefler's nominated bank account,
without any counterclaim, deduction, set-off or withholding of any
nature whatsoever.

Quality: Specifications all on an 1SO “air dried" bagls, unfess otherwise stated:

Quality Unit Expected Quality Keasuremsnt
Paramstar Quality Rejection Limit basls

Calorific Valua Mg 24.0 D50 Air Drled
Total Moisture . % 840 8.0 As Received
Ash % 25.3 »25.3 Adr Dried
Volatiles % 21,1 <21.0 Air Dried
Sulphur % 1.1% . .24 | Air Dried
Ana"iysis:

The Seller shall set aside clearly labeled stockpiles of approximately 5,000 MT each al
the Seller's Colliery.

Sampling and znalysie to be performed by Bureau Verltas inspectorate Laboratoties
(Ply) Ltd ("BV") for each stockpile at the Seller's Colliary, Costs of the sama to be for the
Seller's account.

Results of each clearly marked pre-cerfified stockplle wil pe sent to the Buyer for
approval. ' '

The Buyer will also send the Eskom certified laboratory ("Eckom lab") GCV (as received)
result to the Seller for approval,

Materlal can only be uplifted from the pre-ceriified stockplle once:
« The results of both fhe Eskom lab and BV lab have been sent to all
Parfles; and

« The GCV (as received) tesuit of the Fskom lab Is not more than 0.20
Mifka (as raceived) lowar than the GCV (as received) of the BV lab.

Provided both these conditions are fulfilled, the Material can bs uplifted from the pre-
cerdifiad stockpile and Payment will be based on the Eskom lab GCV (as recelved).

\Y
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Weight Datermination:

Tonnage to be defarmined by the assigned weighbridge &t Seiler's Collfery. Resulis will
be final and binding for the purpuse of settlement,

Bellvery Point:
Eskom's Arnot Power Station Middleburg or otherwise spedified,

Risk & Ownership:

Risk in the Goal Product supplied in terms of this Agreement will pass to the Buyer wheh
such coal Is delivered {o the Delivery Point. Ownership of Coal Preduct will pass to the
Buyer onca it has baen paid for In accordance with this Agreernani.

Force Majeura:

If because of Force Majeure Seller/Buyer Is unable to carry out any of his obligations
under this contract, and if such party promptly gives fo the othet parfy written/telex
notlce expressly claiming Force Majeure, then the foliowing shall apply:

The term "Force Majeurs® as used in this agreement shall Mmean any causes reasonably
beyond conirol and without fault ar negligence of the party affected thereby which
wholly or In substantial part prevent the loagiing, unloading, delivery of the product sold
hereunder.

The Force Majeure situatlons are Including but not limited to acts of the public enermy,
acte of war, riot or cvil commotion, labor disputes, labor or material shortages,
accidents, fires, explosions, floods, acts of God, breskdown or damage of plant,
aquipment, partial or complete embasgoes, interruptions io contingencies or
transportation, acts of governmental authority, acis, rules, regulations of any
govesnment, and ¥ a condition of Forcs Majsure aceurs and notice is glven, the obligations
y of the party glving such notice shall be suspended. Should the Force Majeura event not
: 9l be remedied within 80 days of lis occurmence, then elther party ray by way of writteh notice,
o cancal this confract, -

Arbitration:

Any controvarsy or claim ariging out of or ralating to this contrécf: or any alleged breach
thereof shall be seftied by arbitration In Johannesburg as follows:

The Parties to the dispute may mutually agree to the appaintment of any person to act as
Arbitrator but failing such Agreement, tha Arbitrator shall be an Advocate of no less than
10 (ten) yaars standing . (alternatively, in
respect of any technical o operational disputs, by any independsnt person with & minimum
of 10 years' experlence in the appropriate field), appointed by the Chalrman for the time
being of the Johannesburg Bar Counail.

ez
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The said arbitration shall be held:

¢ In & summaty manner, i.s, on the basis that it shall not be hecessary observe or |
carry out aitharn

» the usual formalities or procedure{e.g. there pleadings or discovery); andfor

» the strict rules of evidehce,

» Immediately and with & view to its belng completed, if possible, within 21 (twenty one}
business daye aftet It Is demanded;

« On the basis thai the Asbitrator shali decide the mafters submitied to him
according to what he considers Just and equitable in the circumstance, and
therefore, the strict rules of law shall not be observed or be taken into account by him In
arriving at his decigion;

- Otherwise {but subject to 1.7 and 1.2) under the provisions of the Arbltration Act No.42
of 1965 of the Republic of South Africa (as amended from fime o time).

Any Party fo the arbifration shall be enfitied to be lagally roepresented at the Arbitration
proceedings. In the avent of any Party deciding to be so legally represented, he shall be
required to notify the other Party of such intention not fess than 7 (s&ven) days prior to
the date sef aside for the hearing of the arbitration, to enable such other Party liself to be
legally reprasented.

Breach:

Should sither party breach any of the terms and conditions of this agreemant and
faif to remedy such breach Within & period of 14 days afier recaipt by the defauliing patly
of written notice from the other party (“the aggrieved party”) requiring It to do so, then the
aggrieved party shali be entitled without prsjudice to such other rights as it may have,
to claim Immediate payment andior performance by the defaulfing party of all the
defaulting party’s obligations, all without prejudice to the aggrieved party'' rights to clalm
damages; provided that the aggrieved patty shall not however, be entitlad to cancel
fhis agreement for any breach by the defaulting party unless such breach is a material
breach going to the root of this agresment and incapable of being remedied by a payment
in money, or if it is capable of being remedied by & payment In monay, the defaulling
party shall have failed o pay the amount congarmed within 14 days after determination
of the amount so payable.

In the event of the Seller, being placed under liquidaiion, judicial management or
in the event of the estates of the Seller, being sequastiated then the Buyer shall be
entitied, without prejudice to such other rights as it may have, to cancsl the
contract forthwith,

Cesslon and Assignment:

Neither party may cede or assigh the whole or any part of its rights or obligations
under this agresment to any other party without prior congzent in writing of the other parly,
provided however that suich consent shall not be unreasonably withheld, This agreement
shall be binding upon and shall herete. Any purported assignment of session by either

party without the sald written consent by the other party shall be void.



[T
e

PMM-U11.1-330

UG91e
Page |5

Mo waiver:

No indulgenca which any of the parties ("the granter*) may grant to any other or others of
them ("the grantee(s)") shall constituie a waiver of any of the rights of the grantor, wha
shall not thereby be preciuded from exercising any rights against the grartes(s) which
might have arisen in the past or which might arise in the fulure.

Non-variation:

No addition to, variation or consensual cancellation of any provision in this contract,
including this provision, shall be of any force or effect unless reduced to witting and signed
by or on bahalf of the parties.

Counter-signature: .

The signature by slther party of a counterpart of this offer will be as effective as if that party
had signed the same document as the other party.

THUS DONE and SIGNED al on this the day of
2018

iri the presence of the undersigned wilnesses:-

AS WITNESS:

1.

2, For and on behalf of
TEGETA EXPLORATION AND
RESOURCES PTY LTD,

THUS DONE and SIGNED at mw on this the F@% day of
ﬁg@% 2016 :
In thedresence of the undersigned withesses:-

AS WITNESS:
. i/
2. Ao For ehalf of
' . OPTIMUM COAL MINE

FTY LTD,

Z
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From: piers m <pmarsden@matusonassociates.co 2a>
Drater Tuesdsy 10 May 2014 at 3;14 P
To: Nazeem Howa <hazesmh®@oakhay.co.za>, Ronica Ragavan <ronica @oakbay.co.za>
Subject: PW: Tegeta Coal Recon

Fyi,

From: plers m <pmarsden@matusonassociates.co,za>

Date: Monday 25 April 2016 at 8:52 AM

To: Nazeein Howa <nazeemh@oakbay.co,za>, Peter van dan Steen <pe rescue.to.za>
Cc: Ronica Ragavan <ronica@oakbay.co.za>, "mscruse @matusonassociates.co.za”
<mstruse@matusonassociates.co.2a>, Jared Nickig <jnickip@werksmans.com»

Subject: Fwd; Tegeta Coal Recon

Hi Peter / Nazeem
Please find attached the latest reconciliation on the coal supply.

We have delivered in excess of the existing coal supply agreement and we need to
invoice and close that transaction.

| have attached hereto the proposed supply for 250k tons par month. This is still
subject to operational confirmation on the tonnage. We can raview the payment
terms on this only if we have a corresponding commitment in terms of PCF. | have
thus attached a PCF agreement for your consideration.

The extended payment terms will have a very significant impact on Optimums cash
flow in month 1, likely to be in excess of R220 million. For the avoidance of doubt we
cannot sign extended payment terms on the coal unless we have the PCF agreed to,
We are busy working on the annexure to this agreement and will forward a draft
shortly. .

Please can | have your comments on both the PCF agreement and coal supply
agreement,

Regards
Piers

From: "Michelle Scruse" <mscruse@matusonassociates co.za»

To: "Piers Marsden” <pmarsden@matusonassociates.co.za>
Sent; Friday, April 22, 2016 12:23:23 PM
Subject: Fwd: Tegeta Coal Recon

From: "Meyer, Jan (Shanduka - ZA)" <Jan.Mever@Shandukacoal.com>
To: "Michelle Scruse" <mseruse@matusonassociates.co.zax _
Cc: NITINS@JIC.CO.ZA, "Te Bruin, Thys (Optimum - ZA)* <Thys.DeBruin@glencore.co.za>
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Sent: Friday, April 22, 2016 12:11:31 PM '
Subject: RE: Tegeta Coal Recon

Michelle,
Herewlth the recon as requested.
An amount of R36m was received yesterday as payment for the previous invoice.

Regards
Jan

Fromi: Michelle Scruse [mailipianscruse@mabusonassocdiates.co.zal
Sent: 21 April 2016 16147

To: Meyer, Jan {Shanduka - ZA}

Subject: Tegeta Coal Recan

Hi Jan

Can | please ask for the recon of the Tegeta Coal? le. Delivered, invoiced and paid,

Also can | please ask for the last weeks Invoice for 36m and could you check that the R33m paid
today relates to this invoice?

Thanks

Michelle Scruse CA (sA)
o +27(0)82 B49 B3V tr 4270V 1 728 718607

f: +27(0)B& 554 ARLE w; www.majusonassogiates.cp za

Shauld yous nal be te addressee and recelve this e-mail by misteke, Kindly notify the sender, and delete this e-mall, Immediatsly and do nct
disclose of usa same In any meEnner whatsbever, Views and opinlons exprassed (n this e-maill are thoee of the sander Unjess tlearly staled ag
those of the eompany, The company accepls no kabliity whalscaver for any lbes or damages whalsoever and howsoever [ncured, or suffered,
rasuliing, er arising, from the vse of thig ernal or its attachreants, The company does net warrant ihe infegrity of shis e-mai| nor that It fs free of
eors, virlses,intereeption of interference,

Please considsr the eavironment befare printing this emall



PMM-U11.1-333

)

bad
*
L

00391:

BTEPE SET'SEE 69 GIE T
£6'515'065°32 Bi2CE eL'VeE 512 L00'L IRIA-ET
TOGSETEEBZ  [ZSEHTODG BISYE 000'ns 6L575CE 09’z Z95°TE IBN-ZZ
oS00 TO'TIE 0Z8B'T 35H°0L RIN-TT
viL'ay BEL'LEZ 61T 0ZR'6 BIA-OT
BLLVE SPL'SRT ZE 8RZET JeN-5T
96'STG'96S'FC  [09EFT005 8SYTZ coo'ns EZrTLL 3teT OEETT HEWBT
T0SLS [98'85T TIST s0p'aT Jewn-£T
15 EFT P56 €855 /P5 O cob'T SYE'L 1BAl-3T
gER'9E s08°L6C Te97T Li'L aBp-5T
TVErE'PE86T  [TOSTO0E 0eLLT o0n'0s STL'8LE 830°C YRS BT
FATA Ltoze oYz 66’6 TeiN-ET
TS £89'20T £55 SGE0T JRINTT
) od 4 W EERT £68°T 4’9 BATT
70907 L80'6T 6ITvE YETSRT (35 EnT'S 1R|A-OT
2I0BT TPO'6LT +59°¢ 9RtY JBIA-G0
0902 LROET 182FIN0G L8602 00005 LOB'TLT 86LT BYE'S N80
£6C'ES 8STPET TL82 35y IBN-LD
orYy'ss SOF9ST 8STT by JEIN-80
£0B'sH TLLSET OEU'E g6L"sL IRIN-GD
8769845882 6/5'GE PYS9ET ORF'T 6DL's Hei-#0
t8E'AT SrE'SLT SITT 8109 JEIN-ED
/T EI8°L58'8T ¥SZYTO06 80’12 poo'os ¥e0'ZZT +89°T 599 JBIAZ0
15179 DTL'EIT ¥5y°T 979 1BN-T0
SER'PS 002'sOT 102°T 8856 qei-67
OrsEr ol LD SL670T qQeIET
ETETE LIT'ER £50'T 098 0347
18522 9TS°EL 965 ¥EL'S 194-92
G6HLLODET'ST =65t 938'a9 Fiard LTEE qa4-57
BELI9OBT6T  |TOTYIN0G £05'S 29605 zib"ag 167 es'e LeRE-ra
EEL'LE EETED = TETOT QEI-ET
TO0'LE T00'LE - *rat Qo427
T8L'8E T8L°37 = | ggT0T 084-17
828°8T e RN 5 ££5°E ged-or
5506 $60'6 i £82°2 qed-6T
£0E'T EOET - = £0E'T g24-8T
sjqeArd Junowny Pieg junowry 3unowy SRR BN peaoau PI20AL) 5U0T, SU) FANENLING P jouny #eq
g 0} |ouej2g pajsaaiap Sisal PUIIAYOP S5UT],
$a[es e1ads

DUl (205 Wnwondd



o

PMM-U11.1-334
Gd1

~

u

BB00'ELT 2l orL02'2yS' 05T | BOCLTLITELUE L9E 0Ly L'ES a18'ask €30},
L:

9LE'SE £32°015 ddvw-5¢

SIS'SE £37'0T5 dy-pz

oT5"sE £8T°0TS 1dy-£2

o16'eE £82'01S idg-22

05 PSTE9579E yT6'sg £RZ’0TS SiF0T 1dy-Tz

TIr'sT 80266y ¥oT's v.aq.aw

20BO0'ELT'Zy |TOSFIO06 seriat £9E'pL v95°05Y SZO0Y 0y-5T

’ 8ES'9R 6EO°9RY 091t gt

8LESL BLE'SLY LT ady-£ T

07’1 LTI YZO'ET JEv-9T

E€BI'GF £3T'STr TROYT Jey-5T

TOTVE TOTYEY s0z'g 10T

£68'ST £68's2y czb's dv-£T

25t'LT g9t T 1E58 Hig-2T

SEE0T 9E60TY gLl ady-TT

00T'E arag ) 4 £69°T Lidy-0T

£B5'T 965" T 10y-60

05 PSTEDS'SE TSFFTO06 65T s92'59 365'T00 SIS dy-80

CL08L'946"8T BFE+o £80°66E LIE0T udy-£0

8%¥FS gT.'88E BTS0T 1d5-90

TLOBLGLGAT GEFFIN0G £55°'EY OLT¢E 8LLLE BHT'ST dy-50

54979 6£9'70¢8 109'g Jdg-t0

890°€S £E0PSE - 1659 O£

LLv'%e LHILVE - z18'9 1d-z0

59568 TEBOrE - 8ri's L]

g1Z'%E £8T'GEE LEN-TE

STTVE £3TCEE Len-0E

79'698"16E'6T 8TEPE £RT'SEE IBWN-BT

_TZVE £8T"aEE LBIA-RT

BIZPE EHT'SEE BLITY 4

BIZ'WE £9T'SEE IBN-GZ

8TZ'VE ERT'GEE LIglAl 57

AT




e PMM-U11.1-335

pMM 3¢
G317 WY

ATTORNEYS

Draft 1
DRAFT - BOT FOR SIGNATURE

o

POST-COMMENCEMENT FINANCE AGREEMENT
among
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POST-COMMENCEMENT FINANCE AGREEMENT

among

TEGETA EXPLORATION & RESQURCES PROPRIETARY LIMITED
and

OPTIMUM COAL MINE PROPRIETARY LIMITED (in business rescue)

‘ represented by

PIERS MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN (in their capacity as
business rescue practitioners)

1 INTVERPRETATION AND DEFINITIONS

In this Agreement, ¢lause headings are used for convenlence only and will not be
used In Its interpretation, and, unless the context clearly Indicates a contrary

intentlon, -
1.1 a word or an expression that denotes -
1.1.1 any ggnder,_tnclpde& the other gender;
1.1.2 the singular, includes the plural and vice versa; and

1.1.3 a natural person, includes an artificial or juristic person and vice versa;

Z
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1.2 the following words and expressions will, unless otherwise stated or clsarly
Inconsistent with the context in which they appear, bear the following
meanings, and other words and expressions derived from the same orlgins as

those words and expressions (that Is, cognate words and expressions) will
bear corresponding meanings, ~

221,21 "Advance" - the advance of Post-Commencement Finance by the Lender
to the Borrower pursuant to clause 4; and "Advanced" will have u
cognate mesning;

+:2:31.2.2 "advance Date" - in respect of an Advance, the date on which any cash
is Advanced by the Lender to the Borrower pursuant to clause 4;

#=2:41.2.3 "Agreement" - this document together with 1ts annexures (If any), each
as amended, novated or reinstated from time to time;

+=251.2.4 "Applicable Laws" - In refation to a person, will include all and any -
C £25:41.2.4,1  statutes and subordinate legislation and commaon law;

+2521.2.4.2 regulatlons;

1A531.2.4.3 ordinances and by-laws;

F2b41.2.4.4 circulars, codes of practice, directives, guldance notices, judgments
‘and decislons of any competent authority or any governmental,
Intergovernmental or supranational agency, bedy, department or
regulatory, self-regulatory or other autherity or organisation, which,

for the avoldance of any doubt, will include Basel TI, Basel IIf and
any amendment or replacement thereof; and
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+25:51.2.4.5 other similzr provisions,
from time to time, compllance with which Is mandatory for that person;

261,25 "Availability Period" - the perlod commencing on the Signature
Datet-Jantary-—2616 and terminating on the Termination Datecarierof—

42F1.2.6 *Borrawer” - Optimum Coal Mine Proprietary Limited (reglstration
number 2007/005308/07) (in business rescue), a privaie company duly
incorporated and reglstered in accordance with the Jaws of South Africa,
which was placed (n voluntary business rescue on 4 August 2015;

1281.2.7 "BRPs® - the persons appolinted Jointly to oversee the Borrower during
the Business Rescue Proceedings, as contemplated In section 128 of the
Companies Act, being Marsden and van den Steen, or any business
rescue practitioner that succeeds or replaces them in respect of the
current Business Rescue Procesdings;

4£2:91.2.8 "Budget Forecast” - the financial forecast prepared in respect of the
A Borrower for the first six months of the Avaitability Perlod, which sets out
the anticdlpated income and expendtiture of the Botrower for the first six
months of the Availability Period, a copy of which is attached
as Annexure A to this Agreement;

3-2:481.2.9 _"Business Day" - any day other than a Saturday, a Sunday or an officlal
public hollday in South Africa; w

1.2.34341.2.10 "Business Rescue Proceedings" - the business rescue proceedings, as

contemplated In Chapter 6 of the Companies Act, that commenced on
4 August 2015 In respect of the Borrower and In respect of which

the BRPs were appointed;
N7 e
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1-2:421.2.11 _"Capital Qutstanding” - at any point in tire, that portion of any amount
Advanced by the Lender to the Barrower that has not yet been repaid by
the Borrogwer to the Lender at that polnt in time;

43:231.2,12 "Companles Act’ - the Companies Act No 71 of 2008, and the
regulations promulgated in respect thereof, Including those provisions of
the Companias Act No 61 of 1973 that have not been repealed;

4.2-141,2.13 "Encumber” - In relation to an asset, =

4:2-44-41.2.13.1  to encumber that asset in any way, including by way of a cesslon
in securitatem debiti, a mortgage bond, a general notarial bond, a

special notarlal bond or a pledge;

1.2.34.21,2.13.2  to grant any other analogous or similar security Interest of any
nature whatsoever over that asset;

32-34+%1.2,13,3 _any arrangement under which money or claims to, or for the bhenefit
of, a bank or other account may be applied, set-off or made subject
to a combination of accounts, so as fo effect discharge of any sum
owed or payable to any person in respect of that asset: or

dr2et4-41.2.13.4 _ any other type of preferential agreement or arrangement {Including
(- ) any title transfer and/or retentlon arrangement), the effect of which

is the creation of security over that asset,

and "Encumbrance” will have a cognate meaning;

1-2351.2.14 "Event Of Default” - any drcumstance or event specified In clause 10;
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1:2:471.2.15 “Insolvency Event" - any of the following circumstances or events
cccurring after the Signature Date -

23731.2.15.1  an order or declaration is made, steps are taken, or a meeting of the
directors or shareholders of the Borrower Is convened to consider
the passing of a resolution, or & resolution is proposed or passed, for
the bankruptey, liquidation (whether provistonal or final), winding-up
or deregistration of the Borrower's estate; of

4:2.4221.2,15.2 _any administrator or liquidator (other than the BRPs) is appointed in
raspect of the Botrower or any material part of its assets or the
Borrower requests any such appointment;

42191216 “Lender" - Tegeta  Exploration & Resources  Proprietary  Limited
(reglstration number 2006/014492/07), a private  company duly
incorporated and registered in accardance with the laws of South Aftica;

1.2:201,2.17 _"Marsden” - Plers Michael Marsden (identity humber 770305 5168 084);

$-2:231.2,18  *Outstanding Balance" - in relation to any Post-Cormmencement
Finance Advanced by the Lender ab any point in time, the sum of the
Capital Outstanding, plus any interest that may have accrued thereon, at
that point In time; '
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4.2.241.2.19 _"Parties” - the Lender, the Borrower and the BRPs;and "Party” will
mean any of them, as the context may reguire;

4:2:251,2.20 "PCF Account" - will bear the meaning assighed to this term in
clause 4.2;

2961.2.21  "PCF Notice” - will bear the meaning assigned to this term In clause 4.1;

$+:2:271,2.22  “"Post-Commencement Finance” - the finance granted by the Lender to
the Borrower in terms of this Agreement;

12.981.2.23 "Prime Rate"-the basic rate of interest (percent, per annum,
compounded monthiy-in-arrear and calculated on a 365-day year,
Irrespective of whether or not it is a leap year) from time to time quoted
by First National Bank (a division of FirstRand Bank Limited) as belng its
prime rate, as certified by any director or manager of that bank, whose
appolntrent, authority and/or designation it will not be necessary to
prove;

1:2-2081.2.24 “"Rand" or "R" - the lawful currency of South Africa, being the Rand;

1:2:321,2.25 "Signature Date" - when this Agreesment has been signed by all Parties
(whether or not In counterparts), the latest of the dates on which this
Agreement (ot any counterpart) is signed by any such Party;
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$+:2:241.2.26 _ "Termination DateBvent" - the date on which the Business Rescue
Proceedings in respect of the Borrower are terminated for any reasson

$2:351.2.27  "Total Commitment" - the maximum amount of Post-Commencement
Finance available for draw down by the Borrower from the Lender during
the Availability Period, being R[s]1325-886-868; and

12:361,2,28 "Van den Steen® - Petrus Francols Van den Steen (identity number
681107 5024 087);

1.3 any reference to any statute, regulation or other legislation will be construed
as a reference to that statute, regulation or other legislation as at the
Signature Date and as amended or substituted from time to thme;

1.4 if any provision In a definition s a substantive provision conferting a fight or
Imposing an obligation on any Party, then, notwithstanding that it is only in a
definition, the Parties will give effect to that provision as if it were a
substantive provision in the body of this Agreement;

1.5 where any term Is defined within a particular clause other than this clause i,
that term will bear the meaning assigned to T in that clause wherever it is
used in this Agreement;

1.6 where any number of deys Is fo be calculated from a particular day, that
number will be calculated as excluding that particular day and commencing on
the next day. If the last day of the number to be so catculated falls on a day
that Is not a Business Day, the last day will be daemed to be tha next
succeeding Business Day;

1.7 any reference to days {cther than a reference to Businass Days), months or
years will be construed as a reference to calendar days, months or years, as
the case may be;

1.8 the canceliation or termination of this Agreement wilt not affect those
provisions of this Agreement that expressly provide that they will operate after
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any such cancellation or termination, or which must necessarlly continue to
have effect after such cencellation or tetmination, notwithstanding that the
clauses themselves do not expressly provide for such contlnuity;

1.9 where any day for the performance of any obligation ar the payment of any
amount in terms of this Agreemenit falls on a day other than a Business Day,
that obligation will be performed or that amount will be pald on the
immediately preceding Business Day;

1.10 the use of the words “including”, "includes" or “"include”, followed by a
specific example/s, will not be construed as limiting the meaning of the
general wording preceding the example/s, and the rule that words of the same '
kind will be interpreted the same way (that is, the eiusderm generls rule) will
not be applled in the interpretation of that general wording or those specific
exarnples; and

1.11 the terms of this Agreement having been negotlated and drafted for the
benefit of all Parties, the rule of construction that a contract will be Interpreted

agalnst the Party responsible for the drafting and/or preparation thereof (that
Is, the contra proferenten rule) will not apply.

2  INTRODUCTION

2.1 The board of directors of the Borrower passed resolutions on 31 July 2015 for
iy the Borrower to be placed under supervision and subject to business rescue in
' terms of Chapter 6 of the Companies Act.

2.2 The BRPs have been duly appointed as such in accordance with the
requirements of the Companles Act,

2.3 The Lender wishes—te—acquired 100% of the shares of the Borrower on
15 April Mwﬁ%ﬁbﬂéﬁ%—&ﬁ&ﬁdﬂﬂm—wﬁw
in—the-Acquistton-Agrecment.

2.4 The Borrower requires funding_in the form of Fost-Commencement i e in

order to, inter afla, satisfy its opefating and capltal expenses as contemplated
in the Budget Forecast during the Availabllity Perlod.
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2625 The Lender has agreed to provide such Post-Commencement Financa to the
Borrower on the terms and subject to the cenditions set out In the Agreement.

2:22.6_ The Parties are accordingly entering into this Agreement to set out the terms
oh which the Lender provides Post-Commencement Finance to the Borrower.

$:h. H PPy
Ll WIJTRE 14T
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43 PURPOSE

4-13.1 _ All amounts that are Advanced by the Lender to the Borrower In terms of thig
Agreement may only be used for (i} the payment of the costs of the Business
Rescue Proceedings (Inciuding the costs of the BRPs and any lega! costs
related thereto); (If) general corporate, cperating, capital and working capital
purpeses of the Borrower as contemplated In the Budget Forecast; and
(i) any other purpose approved In writing by the Lender,

4:23,2  in utilising the Post-Commencement Finance, the BRPs shall at all times act in
good faith in accordance with the spirlt and purport of this Agreement and in

accordance with the duties imposed on them by, and the requirements of, the
Companies Act,

54 _CASH ADVANCES TO BORROWER

54,1 _ The BRPs will be entitled, by delivering a written nolice ("PCF Meotiee") to the
Lender on any Business Day during the Availabliity Period, to reguive the
Advance from the Lender of Post-Commencement Finance In order to fund the
cash requirements of the Borrower ag contemplated in the Budget Forecast,
provided that -

5134.1.1 each PCF Notice will be Irrevocable; and

5:+-24.1,2  the Borrower will not be entitled to deliver more than one PCF Notice in
any consecutive seven-day per]bd, unless agreed in writing by the
Lender.

5:24.2 __The Lender shail, on the date specified in the relevant PCF Notlee, Advance fo

: the Borrower the amount specified in such PCF Notice by way of an electronic
funds transfer into the following bank account ("PCF Account"), free of any
deductlon, set-off or withholding of any nature whatsoever (Including any
costs Incurred In making the payment), -

Neme of Account Holder Optimum Coal Mine Proprietary
Litnlted
Bank Standard Bank

10
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Account Number 000 36 4029
Branch ) Johannesburg
Branch Code 00 0205

534.3__ The Borrower acknowledges that the payment by the Lender of any portion of
the Total Cotmmitment In accordance with the provisions of this clause 4 will
constitute a valld and proper discharge by the Lender of Its obligation to
advance such pottion of the Total Comitment in terms of this Agreement.

&5 GENERAL PROVISIONS APPLICABLE TO DRAW-DOWN

£35.1 . Form of PCF Notice

Each PCF Notice delivered by the Borrower to the Lender in terms of clause 4

will be substantially ln the form attached to this Agreement as Annexure B,
duly slgned by the BRPs on behalf of the Borrower, and must contain at least

the following details -

€-3-15.1.1 the aggregate principal amourt to be drawn-down pursuant to the
delivary of that PCF Notlce, which will he an amount of hot less
than RES 000 000] or any multiple thereof (or, If the amount available to
be drawn under this Agreement is Jess than RES 000 0001, such lesser

amount);

f425.1.2 the perlod for which the funding Is required, the details for the payments
that will be made with such funding and where sich payments are
conternplated In the Budget Forecast; and

6-1:35.1.3 the Advance Date on which the principal amount is to be Advanced by the
Lender to the Borrowar, which will be 2 date not less than three and not

more than five Business Days after the date on which the PCF Notice is

recelved by the Lender.

11
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&25.2 __ Draw-Down Conditions

The Borrower will not be entitled to notlfy a draw-down, and the Lender wiil
not be obliged to Advance, any aimount -

6:2:35.2.1 __if an Event of Defauit has occurred and is continuing;
6:2:25.2,2 afier the end of the Availabiiity Period;

62:35.2.3 if the Advance of the amount notified pursuant to that PCF Notice would
resuit in the Total Commitment being exceeded; or

&r2rd5,2.4 on any day other than a Business Day that is not iess than three and not
more than five Business Days after the date of the PCF Notice, provided
that the day must fall within the period commencing on the Signature
Date and terminating on the fast date of the Avallability Period.

6353 Advances

Subject to the foregoing provisions of this clause 5, on the Advance Date
specified in & PCF Notice received by the Lender, the Lender shall Advance to
the Borrower the amount so notifled by way of an electronic funds transfer into
the bank account nomlnated by the Borrower In that PCF Notice.

#6 _INTEREST

Interest will be calculated and accrue daily on the Ouistanding Balance at the Prime
Rate plus 2.5% from the first Advance Date to the date on Which the Outstanding
Balance is fully and finally seftied (inclusive of the first Advance Date, but exclusive
of the date an which the Outstanding Balance Is fully and finally settied).

&7 _REPAYMENT OF OUTSTANDING BALANCE
82,1 The Outstanding Balance will not be repayable

oy b aad-4 hean 4_;___-,,-,

& = e -

12
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Date, then repayment method of the Outstanding Balance shall be agreed
hetween the Lender and the Borrower,

8-47.3  If the Buslness Rescue Proceedings are terminated In accordance with
saction 141(2)(a) of the Companies Act such that the Borrower Is placed in
llquidation, then the Outstanding Balance will be repayable pursuant to such
liquidaticn subject to the provisions of section 135 of the Companies Act.

58 GENERAL PROVISIONS APPLICABLE TO PAYMENTS

5-18,1 _ Unless this Agreement specifically provides otherwise, the Borrower shall pay
all amounts payahle by it to the Lender In terms of this Agreement without any
deductlon, set-off or withholding of any nature whatsoever, in freely available
cash into such bank account as may have been nominated by the Lender to
the Borrower in writing before the date of the payment In guestion.

©.28.2 Al payments made in terms of this clause B will be made in Rand,

109 _WARRANTIES

1839.1  Introduction

The Borrower glves the lLender the representations and warranties (each,
a "Borrower's Warranty" and collectively the "Borrower’s Warranties") in
clause 9.2, on the basis that -

10:4:19.1,1 _each Borrower's Warranty, unless specified otherwise, is made and given
as at the Signature Date and thereafter will be deemed to be repeated on
each day until such time as at the obligations of the Borrower under this
Agreement have been fully and finally discharged, and, when given and
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deetned repeated, Is and will be accurate and complete in all material
respects;

10-4:29.1.2  each Borrower's Warranty will be an independent and separate warranty
and will In no way be llmited to or restricted by reference to or by
inference from the terms of any ¢ther warranty or by any other provision
in this Agreement; ’

468:3-39.1.3  Insofar as any Borrower's Warranty Is promissory or relates to a future
event, such Borrower's Warranty will be deemed conclusively to have
bean given as at the due daté for fulfilment of the promise or for the
happenih'g of the event, as'the case may be; and

16.1:49,1.4 _ each Borrower's Warranty, to the extent that it is expressed In an
inappropriate tense, will be construed and read in the appropriate tense.

10202 Borrower's Warranties
The Borrower represents and warrants to and in favour of the Lender that -

4021921 the Borrower is a private company with limited liability, duly incorporated
and validly existing under the laws of South Africa; :

16:2:29.2.2  the Borrower hag -
H2215.2.2.1 the legal capacity and power fo enter into and perform; and

$06.2.2.29,2.2.7  taken all necessary actions (whether corporate or otherwise) to
authorise its entry into and performance of,

this Agreement;
16-2.39.2.3 _ the obligations expressed to be assumed by the Borrower under this

Agreement are legal, valid and are binding on, and enforceable against,
the Borrower,

14
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+6,2:49.2.4 _ the entry into and petformance by the Borrower of this Agreement do not
angd will not conflict with -

36-24+19,2.4,1  any Appliceble Laws in respect of the Borrower;
10:2:4:29,2.4.2 Its constitutional documents; or
#024-39.2.4.3  ahy sgreement ot instrument binding upon it or any of its assets ot

constitute a default or termination event (however described) under
any such agreetnent or instrument; and

40:2:59.2.5 It has the power to enter into, perform and defiver, and has taken all
necessary action to authorise its entry Into, perfermance and delivery of,
this Agreement,

+310DEFAULT
+3-310.1 If -

HOH—__’HH. R E—REGHHE

43:-4:210.1.1  an Insolvency Event occurs; or

23.4:310,1.2 there is any change in Applicable Laws that renders or may have the
effect of rendering any provision of this Agreement Hiegal, invalid or
uhenforcasble and that/those provisionfs is/fare not substituted with
alternative legal, valid, binding and enforceable provisions or documents
to the satisfaction of the Lender,

then the Borrower wiil be deemed to be In default, and the clrcumstance or
event |n question will be regarded as an "Event of Default®.

121 1 REMEDIES

42.431,]1 Subject to the provisions of clauses 11.3 and 11.5, if an Event of Default
occurs, then, notwithstanding anything to the contrary contained anywhere
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else in this Agreement, the Lender will, without prejudice to its other rights In
terms of this Agreerment or at Applicable Law, have the right to -

$23-411,4.1 cancel this Agreement and to claim repayment of the Outstanding
Balance at that time (as evidenced by the certificate contempiated in
clause 11.2), which will become Immedlately due and payable;

42.4.211.1.2 _require Immediate specific performance by the Borrower of lts obligations
under this Agreement, whether or not then due for performance; and/or

$2.4311,1.3 _make such payments on behalf of the Borrower and do all such other
things as the lender may conslder necessary for the protection of its
rights or interests, on the basls that the Borrower shall forthwith
reimburse the Lender for any amcunts pald and/or expenses incurred by
the Lender as a resuit thereof.

12.211,2 A certificate signed by any director of the Lender {whose appeintment need
not be proved) as to the existence of and the emount of the Quistanding
Balance, that such amount Is due and payable, which wlili include the amount
of Interest accrued thereon, shall, In the absence of clerlcal or fnanifest etror,
be prima facie proof of the contents and correctness thereof for the purposes
of provisional sentence, summaty judgement of any other proceedings
(Including any action) instituted by the Lender and shall be valid as a liquid
document for sich purpose,

423113 The lender acknowledges and agrees that the moratorium on legsl
proceedings contermplated In section 133 of the Companies Act remains In
place during the Business Rescue Proceedings regatrdless of whether an Event
of Default has occurred.

+2.411.4 No remedy conferred by this Agreement is intended, unless specifically stated
otherwise, to be excluslve of any other remedy that is otherwise avallable at
Applicable Law. Each remedy will be cumulative and in addition to every other
remedy given hereunder or now or hereafter existing at Applicable Law. The
election of any one ot more remedy/les by the Lender will not constitute a
walver by the Lender of the right to pursue any other remedy available to it.
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$2:511.5 Notwithstanding anything to the contrary cohtained anywhere else in this
Agreement, no Party will be entitied, under any drecumstances whaisoever, to
cancel or terminate this Agreement, unless otherwise agreed in writing among
all Partles,

431 2INDEPENDENT ADVICE

Each Party acknowiedges that, in entering Into this Agreement, it has hean free to
secure independent accounting, legal, tax and/or other advice as to the nature and

-~ effect of all of the provisions of this Agreement, and that it has either teken such
independent accountng, legal, tax and/or other advice or dispensed with the
necessity of doing s0. In addition, each Party acknowfedges that all of the
provisions of this Agreement and the restrictions contained in it are fair and
reasonable in all of the circumstances and are part of the overall intention of the
Parties in connection with this Agreement.

$413RENUNCIATION OF BENEFITS

The Borrower hereby renounces the benefits of the defences and exceptions of no
value recelved, non numerstae pecuniae, non causa debitl, errore calculf and
revision of accounts, with the full force, meaning and effect of which the Borrower
declares itself to be acquainted.

1514DOMICILIUM

= 5.'_.";‘1-»" +5++14.1 The Parties choose domicilium citandi et executand! ("Domicilium®) for all
purposes relating to this Agreement, including the giving of any notice and the
serving of any process, as follows -

5:3:%14.1.1  lender -

physical -  Lower Ground Floor, Biock A
Greystone Ridge Office Port
144 Katherine Street
Sandten
21986

e-mall - nazeemh@oakbay.co.za

- attention - Nazeen Howa

17
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45.4214.1.2 Borrower and BRPs -

physical -~ 1% Fioor
23 Melrose Boulevard
Melrose Arch
2196

e-mail - pmarsden@matusonassoclates.co.za
| peter@v2rescue.co.za

attention - Plers Marsden / Peter Van den Steen/Shaun:
— — ——Plankdicld :

152149 Any Party will be entitled, from time to time, by giving written notice to the
cthers, to vary its physical Domicilium to any other physical address (not
belng a post office box or poste restante} and to very Its e-mail Domicilium to
another &-mail address.

15:314,3 Any notice given by any Party to ancther ("Addressee”), which is delivered by
hand between the hours of 09300 and 17:00 on any Business Day to the
physical Domicllium of the Addrassee, will be deemed (unless the contrary is
proved by the Addressee) to have been received at the time of delivery.

15-414.4_Any notice glven by any Party to ancther, which is suceessTully transmitted by

e~-mail to the e-mail Domicilium of the Addressee, will be deemed (uniess the

A contrary ls proved by the Addressee) to have been recelved on the day
" immedlately succeeding the date of successful transmisslon thereof,

45-514,5 The provislong of this clause 14 will not operate so as to invalidate the giving
or receipt of any written notice which Is actually received by the Addressee
other than by a method referred to In this clause 14,

45:614.6_Any notice In terms of, or In connection with, this Agreement will be valid and
effective only If it is in writing and if 1t is received or deemed to have been
recelved by the Addressea.
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161SDISPUTES

+6:415.1 Any dispute will be finally resolved in accordance with the rules of the
Arbitration Foundation of Southern Africa ("AFSA") before a panel of three
arbitrators (at least one of which will be a retired judge}, with one arbitrator
nominated by each Party to the dispute. If thera are only two Parties to the
dispute or If the Parties are able to organise themselves into two groups for
the purposes of any dispute, then a third arbitrator will be chosen by
agreement betweeh the two Party-nominated arbitrators or, fatling such
agreement between each Party to the dispute or the two Party-nominated
arbitrators within seven days after the date of thelr appointment, as the case
rmay be, appointed by AFSA on the request of any Party.

$6-215.2 Eac¢h Party to this Agreement -

$6:2:315,2.1 expressly consents to any arbitration In terms of the aforesaid rutes belng
conducted as a matter of urgency in accordance with the Expedited
Rules; and
36:2.215.2,2 rrevocably authorises any other Party to apply, on behalf of all Pardes, in
writing, to the secretariat of AFSA In terms of article 23 of the aforesaid
rules for any such arbitration to be conducted on an urgent basis,
16:315.3 The majority declsion of the arbitrators will be the decision of all of the
arbltrators, and a unanimous decision Is not required In terms of this
clause 15. ’

464154 Any award or order that may be made by the arbitrators -

16:4-115.4.1 wil be final and binding on the Partes In the absence of clerical or
manifest ervor;

16:4:215,4.2 must be carried into effect by the Parties; and

£6-4:315,4,.3 _may be made an order of any competent court by any of the Parties.

19




PMM-U11.1-356

Second PCF Agreement - Optimum Coal Ming - Draft 1/#3754082v1 e ooy
21042016 v U JIo

16-515.5 The arbitration will be heid at a venue in Johannesburg and in accordance with
formalities and/or procedures determined by the arbitrators, and may be held
In an informal and summary manner, on the basls that it will not be necessary
to observe or carry out the usual formalities or procedures, pleadings and/or
discovery, or the strict rules of evidence,

46-615.6 For the purposes having any award or order made by the arbitrators being
made an order of court, each of the Parties hereby submits liself to the
non-excluslve jurisdiction of the High Court of South Africa (Gauteng Local
Divislon, Johannesburg).

46-#15.7 The hearing of the arbltration will be held /7 camera. Save to the extent
strictly necessary for the purposes of the arbitratlon or for any court
proceedings related thereto, no Party shall disclose or permit to be disclased to
any person any information concerning the arbitration or the award (including
the existence of the arbitration and all process, communications, documents or
evidence supmitted or made avallable in connection therewith).

45-815.8 If the arblirators' charges and any other costs have to be pald before the
arbitrators have made their award in respect of those charges and costs, the
Partles shall bear and pay those charges and costs equaily, pending any
determination as to liability therefor by the arbitrators, provided that the
Parties will be obliged to reimburse each other the amount of any such charges
and costs in accordance with (and as soon as reasonably possible afrer) any
deterinination as to thelr liability therefor is made by the arbitrators.

46:915.9 This clause 15 is severable from the rest of this Agreement and will remain in
full force and effect notwlthstanding any canceliation, expiration or termination
of this Agreement,

+716GOVERNING LAW

Tﬁls Agreement will, in all respects (including its existence, vaildity, interpretation,
implementation, cancellation, termination and enforcement), be governed by the
laws of South Aftica.

20
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481 7CESSION, DELEGATION AND ASSIGNMENT

No Party will be entitled, without the prior written consent of the other Partles, to
cede, delegate, assign, Encumber or otherwise transfer all or any of its rights
and/or obligations under this Agreement, elther absolutely or as collateral securlty,
to any third party.

191 8SEVERABILITY

Each provision'of this Agresment Is, notwithstanding the grammatical relationship
between that provision and the other provisions of this Agreement, severable from
the other provisions of this Agreement. Any provision of this Agreement that is or
becomes Invalid, unenforceable or unlawful in any jurisdicdon will, In such
Jurisdiction only, be treated as pro non scripto to the extent that It ig so invalid,
unenforceable or uniawful, without invalidating or affecting the remalning provislons
of this Agreement, which will remain of fult force and effect. The Parties declare that
it is their Intention that this Agreement would have been executed without that
invaild, unenforceable or unlawful provision If they were aware of that fnvalidity,
henforceabliity or unlawfulness at the time of the execution of this Agreement.,

Z01SGENERAL

20:219.1 This Agreement constitutes the sole record of the agreement among the
Parties in relation to the subject matter hereof. No Party wlli be bound by any
express, tacit or implied term, representation, wafranty, promise or the Hke
not recorded herein. This Agreement accordingly supersedes and reptaces all
prior commitments, undertakings or representations, whether oral or wriiten,
among the Partles In respect of the subject matter hereof,

28:219.2 No additlon to, variation, novation or agreed canceliation of, any provision of
this Agreement (including this provision) will be binding on the Parties unfess
reduced to Writlhg and signed by or on behalf of all Partles.

20:319,3 For the purposes of this Agreement, -

20:3-+19.3.1 no data message, as defined in the Electronic Communications and

Transactions Act No 25 of 2002 ("ECTA"), other than an e-mall, wil
constitute writing; and
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20:3:219.3,2 no electronlc signature or advanced electronic signature, as defined
' in ECTA, will constitute a signature, except for the purposes of varying
any date referred to In this Agreement or giving any approval or consent

in terms of this Agreement.

20:419.4 No indulgence or extension of time, which any Party ("Gramtor”) may grant to
any other, nor any election or faifure by the Grantor o enforce, whether
completely or partially, or delay the enforcement of, any of its existing or
future rights, will constitute a walver of, or, whether by estoppel or otherwise,
limit (or be deemed te limit} any of, the axisting or future rights of the Grantor
In terms hereof, save In the avent and to the extent that the Grantor has
signed a written document expressly waiving or limiting that right.

20:519.5 Without prejudice to any other provision of this Agreement, any
successor-in-titie, Ingluding any business rescue practitioner, liquidator or
trustee, of any Party will be bound by this Agreement,

20:619.6 The signature by any Patty of a counterpart of this Agreement will be as
effective as if that Party had signed the same document as the other Parties.

2320CO8TS

Each Party shall bear and pay Its own costs in relation to the negotiation, drafting,
finalisation and signing of this Agreement.

*R*SIGNATURE PAGES TO FOLLOW ¥ *¥
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Signed &t on 2017

for Tegeta Exploration & Rasources
Proprietary Limited

DRAFT = NOT FOR SIGRATURE
who warrants that he Is duly
authorised hereto

Name:

Position: Director/Authorised Signatory

Signed at on 2017

for Optimum Coal Mine Proprietary Limited
(in business rescue)

DRAFT - NOT FOR SIGNATURE

who warrants that he Is duly
authorised hereto

Name: Plers Michael Marsden

Position: Business Rascue Practitioner

Signed at on 2017

for Optirum Coal Mine Proprietary Limited
(in business rescue)

DRAFT - NOT FOR SIGNATURE

who warvants that he is duly
atithorised hereto

Name: Petrus Francois van den Steen

Position: Business Rescue Practitioner
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ANNEXURE A - BUDGET FORECAST

[SEE ATTACHED]
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ANNEXURE B - FORM OF PCF NOTICE

TO! Tegeta Exploration & Resources Proprietary Limited

DATE: [insert dale}

POST-COMMENCEMENT FINANCE AGREEMENT

1  We refer to the post-commencement flnance -agreement  dated
[o] Apill 201616-Becember2615 ("PCF Agreament") between  Tegeta
Exploration & Resources Proprietary Limited '(in its capacity as the lender)
("Tegeta”), Piers Marsden and Pleter van den Steen (in their capacity as our duly

appolnted. business rescue practitloners) and us (in-our capacity as the borrower),
and hereby give you notlce that we wish to draw-down an amount of R[«] on [e]
under your obligation to provide post:commericement finance to. us in terms
thereof, ‘which amount must be paid fn accordance with the provisions of the
PCF Agreement inta. the followlng accolnt -

Optimum Coal Mine Proprietary
Limited

Standard Bank

000 36 4029

Johannesburg
00 0205

2 The funding Is required for the following purposes and In the following amounts for
those purposes:

{insert details of funding required]
3 We hereby warrant and conflrm to you that, as at the date of this notice, -

3.1 the amount of the draw-down notifled by us In this notice will not result in the
Total Commitment being exceeded‘;— and
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3.2 no Event of Defauit (as this term Is defined in the PCF Agreement) has
occurred and/or s continuing,
Signed at on 2017

for Optimum Coal Mine Proprietary Limited
(in business rasclie)

DRAFT - NOT FOR SIGNATURE

who warrants that he is duly
aqthoﬂsecl hereto

Name: Piers Marsden

Posltion: Business Rescue Practitionet

Signed at on 2017

for Optimum Coal Mine Proprietary Limited
(In business rescue}

DRAET ~ NOT FOR SIGNATURE

who warrants that he is duly
authorised hereto

Name: Petrus Francols van den Steen

Position: Business Rescue Practitioner
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Optimum Coal Mine (Piy) Led. w0345
(Registeation No: 2002/0¢5308/07) _
A Glencore Gperation

Businesy Address: Nil Hendrina Road, Pullenshops Gfframp, Pullenshope
Matling Address; Private Beg X1201, Pullenshope, 1356, South Africa,
Tel: 427 13 2565111
Regisiered Addross: 23 Mslrose Bonlevard, 15t Floor, Melrose Arch, Melrose North, Jobanmesburg, 2196, Souih
Afrioa
Mailing Address: Suite No. 19, Private Bag XI, Melrose Argh, Johannesburg, 2076
Tel: 427 11 T2 0600 Fax: +27 11 772 0697
Directors; R Cohen, ¢ M Ephiron, P Mahanyele, T Noube

21.04.2016

144 Katherine Str, Grayston Ridge Office Park,
Block A,Lower Ground Floor,
Sandown, Sandton, 2146

Attention: Mr Nageem Howg

Optimum Coal Mine (Pty) Ltd, South Africa (hereinafter known as "Seller™) is pleased to
confirm the sale of stzcam coal to Tegeta Exploration and Resources (Pty) Lid.
(hercinafter known as “Buyer™), according to the following terms and conditions:

Material: Steam Coal
Quantity: 250,000 MT per month, subject to production being sufficient, to the
nearest truck load

Evenly spread at a rate of 7,000 MT pd- 12,000 MT pd
Delivery: May 2016 to October 2016
Seller's Coltierys  Refers to Optimum Colliery.

Prices RIB.6B/GY on a Gross as received basis plus transport rate as
negotiated with the relevant transporter and Optimum Coal Mine
DAP Delivery point (excluding VAT)

Payment: The Seller will submit an invoice to the Buyer within the fivst week
of each month detailing the coal supplied in the preceding month,

Payment of each invoice shall be made by the Buyer 30 calendar
days from statement, via telegraphic transfer into the Seller's
nominated bank account, without any counterclaim, deduction, set-
off or withholding of any nature whatsoever.

1|Page
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Quality: Specifications all on an ISO “air dried" basis, unless otherwise stated:
Quality Unit Expected Quality Measarement

Parameter Quality Rejection Limit basis
Calorifi 0 ir Dri

orific Value Mifke 24 <350 Air Dried
Total Moisture % 8.0 >0.0 AsReceived
Ash % 253 »25.3 Alr Dried
Volatiles % 21 <21.0 Afr Dried
Sulphur % 1.1% >1.24 Air Dried
Analysis:

The Seller shall set aside clearly labeled stockpiles of apprommately 5,000 MT each at
the Seller's Colliery.

Sampling and analysis to be performed by Bureau Veritas Inspectorate Laboratories
(Pty) Lid ("BV") for each stockpile at the Seller's Colliery. Costs of the same to be for the
Seller's account.

Results of each clearly marked pre-certified stockpile will be sent to the Buyer for
approval,

The Buyer will also send the Eskoin certified laboratory ("Eskom lab"™) GCV (as received}
result to the Seller for approval,

Material can only be uplifted from the pre-certified stockpile once:
+ The resulis of both the Eskom Iab and BV lab have been gent to all
Parties; and

» The GCV (as received) result of the Eskom lab is not more than 020
Mj/kg (as received) lower than the GCV (as received) of the BV lab.

Provided both these conditions are fulfilled, the Materdal can be uplifted from the pre-
certified stockpile and Payment will be based on the Eskom lab GCV (as received).

Weight Determination:
Tonnage to be determined by the assigned weighbridge at Sellex's Colliery, Results will
be final and binding for the purpose of settlement.

Delivery Point-
Eskom's Arnot Power Station Middleburg or otherwise specified,

Risk & Ownership:
Risk in the Coa! Product supplied in terms of this Agreement will pass to the Buyer when
such coal is delivered to the Delivery Point. Ownership of Coal Product will pass to the

\ &
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Buyer once it has been paid for in accordance with this Agreement. G 0347
Force Majeure:
If because of Force Majeure Seller/Buyer is unable fo carry out any of his obligations

vnder this contract, and if such party promptly gives to the other party written/telex
notice expressly claiming Force Majeure, then the following shall apply:

The term "Force Majeure" as used in this agreement shall mean any causes reasonably
beyond control and without fault or negligence of the party affected thereby which
wholly or in substantial part prevent the loading, unloading, deltvery of the product sold
hereunder, '

The Force Majeure situations are including but not limited to acts of the public enemy,
acts of war, riot or civil commotion, labor disputes, labor or material shortages,
accidents, Tires, explosions, floods, acts of God, breakdown or damage of plant,
equipment, pertial or complete embargoes, inferruptions fo contingencies orx
transportation, acts of governmental authority, acts, rules, tegulations of any
government, and if & condition of Foree Majeure occurs and notice is given, the
obligations of the party giving such notice shall be suspended. Should the Force
Majeure event not be remedied within 90 days of its ocourrence, then either party may by
way of written notice, cancel this contract.

Arbitrafion:

Any controversy or ¢laim ariging out of or relating to this contract or any alleged breach
thereof shall be settled by arbitration in Johannesburg as foliows:

The Parties to the dispute may mutually agree to the appointment of any person to act as
Arbiirator but fajling such Agreement, the Arbitrator shall be an Advocate of no less than
10 (ten) years standing (alternatively, in
respect of any technical or operational dispute, by any independent person with a minimum
of 10 years' experience in the appropriate field), appointed by the Chairman for the time
being of the Johannesburg Bar Counoil,

The said arbitration shall be held:
« [nn a summary mannet, i.e. on the basis that it shall not be nscessary observe or
carty out either:

« the usual formalities or procedure(c.g. there pleadings or discovery); and/or

+ the strict yules of evidence;

« Immediately and with a view to its being completed, if possible, within 21 (fwenty one)
business days after it is demanded; '

o On the basis that the Asbitrator shall decide the matters submitted to him
according to what he considers just and equitable in the circumstance, and
therefore, the strict rules of law shall not be observed or be taken info account by him
arriving at his decision;

« Otherwise (but subject to 1.1 and 1.2) under the provisions of the Arbitration Act
No.42 of 1965 of the Republic of South Africa (as amended from time to time).

3|Page . %
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Any Party to the arbitration shall be entitled to be legally represented at the Arbitration
proceedings. In the event of any Party deciding to be so legally represented, he shall be
required to notify the other Party of such intention not less than 7 (seven) days prior to
the date set aside for the hearing of the arbitration, to enable such other Party itself to be
legally represented. ;

Breach:

Should either party breach any of the terms and conditions of this agreement and
fail to remedy such breach within a period of 14 days after receipt by the defanlting party
of written notice from the other party ("the aggrieved party™) requiring it to do so, then
the aggrieved party shall be entitled without prejudice to such other rights as it may
bave, to claim immediate payment and/or performance by the defanlting party of all the
defanlting party’s obligations, all without prejudice to the aggrieved party" rights to claim
damages; provided that the aggrieved party shall not however, be entitled to
cancel this agreement for any breach by the defaniting party unless such breach is a
meterial breach going to the root of this agreement and incapable of being remedied by a
payment in money, or if it is capable of being remedied by a payment in money, the
defaulting party shall have failed to pay the amount concerned within 14 days after
determination of the amount so payahle.

In the event of the Seller, being placed under liquidation, judicial management or
in the event of the estate of the Seller, being sequestrated then the Buyer shall be
entitied, without prejudice to such other righis as it may have, to cancel the
contract forthwith,

Cession and Assignment:

Neither party may cede or assign the whole or any part of its rights or obligations
under this agreement to any other party without prior consent in writing of the other
patty, provided however that such ccnsent shall not be unreasonably withheld, This
agrecment shall be binding upon and shall hereto. Any purported assignment of cession
by either party without the said written consent by the other party shall be void.

No walver:

No indulgence which any of the parties ("the grantor") may grant to any other or others
of them ("the grantee(s)") shall constitute a waiver of any of the rights of the grantor,
who shall not thereby be precluded from exercising any rights against the grantee(s)
which might have arisen in the past or which might arise in the future.

Noa-variation:

No addition to, variation or consensual cancellation of any provision in this contract,
including this provision, shall be of any force or effect unless reduced to writing and signed
by or on behalf of the parties.

Counter-signature;

4|Page
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The signature by either party of a counterpart of this offer will be as effective &s if that
party had signed the same document as the other party.

00343
THUS DONE and SIGNED at on this the day of 2016
in the presence of the undersigned witnesses:-
AS WITNESS:
1.
2. For and on behalf of
TEGETA EXPLORATION AND
RESOURCES PTY LTD.
:!
THUS DONE and SIGNED at onthisthe _ day of 016
in the presence of the undersigned witnesses:-
AS WITNESS:
1.
2, For and on behalf of
OPTIMUM COAL MINE
PTY LTD,

5|Page
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J0 364
Romy Wulfsohn -
Fronu Piers Marsder <pmarsden@matusonassociates.coza»
Sent: 14 November 2017 11:14
Tou Piers Marsden
Subject: Fwe: Optimum Recon - July 2016
Attachmants: Bank Statement (Reconciliation)xdsx

From: "Michelle Brink" <mbrink@matusonassociates.co.za>

To: ugeshnin@sahara.co.za
Ce: "Ronica Ragavan" <ronica@oakbay.co.za>, "Piers Marsden" <pmarsden@matusonassociates.co.za>

Sent: Wednesday, August 24, 2016 8:09:21 AM
Subject: Optimum Recon - July 2018

{24 ujugeshni

Please see attached the Tegeta coal recon for July 2016.
Please let me know if you have aity queries.

Thanks
Michelle



iune Involces owing by Tegeta

Iuly involices owing by Tegeta

Standard Bank

Tegeta Juhe Payments

Tegeta July Payment

Intercompany Transfers

Bank of Baroda (OCM)}

June Tegeta Loan - Deposits and Withdrawels
July Tegeta Loan - Deposits and Withdrawels
Tegeta paid on behalf of Optimum

Tegeta paid on behalf of Optimum

Summarvaeconclliaﬁon ] at the end of July 2016

362,036,714
177,345,051
-206,670,674

-134,6584,174
“10,000;%
61,976,500

'5;022,808

75,000,000
-30,022,808

-38,601,852
'29' 15‘4'055

289,842,376

-RLmncrlntmn e

June Invoices owing by Tegeta

19/04/2016
30/04/2016
31/05/2016
30/06/2016
July fnvoices owing by Tegeta
Tegeta Junie Payments {Standard Bank)
09/05/2016
20/05/2016
23/05/2016
24/05/2016
31/05/2016
02/06/2016

07/06/2016
08/06/2016
09/06/2016
30/06/2016
30/06/2016
Tegeta July Fayments (Standard Bank)

18/07/2016
19/07/2016
Intercompany Transfers (Standard Bank)
21/04/2016
15/06/2016
17/06/2016
01/07/2016
21/04/2016
21/04/2016

392,036,714

42,173,010

66,021,930
135,813,991
148,027,784

177,345,051
-134,694,174

03/06/2016

15,000,000
27,173,010
9,500,000
2,021,164
12,000,600
10,000,000
10,000,000
3,000,000
6,500,000
8,500,000
30,000,000
1,000,000

-10,000,000

5,000,000
5,000,000

-61,976,500

18,000,000
4,000,000
«1,200,000
30,000,000
-10,000,000
15,000,000

PMM-U11.1-369
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June Bank of Baroda (OCM) - Tegeta

July Bank of Baroda {OCM) - Tegeta

Tegeta paid on behalf of Optimum
Tegeta paid on behalf of Optimum
Total

12/05/2016
23/05/2016

14/06/2016
22/06/2016
30/06/2016

12/07/2016
15/07/2016
21/07/2016
21/07/2016
22/07/2016
27/07/2016
28/07/2016

29/07/2016 |

29/07/2016
15/06/2016
15/06/2016

-1,323,500
7,500,000

75,000,000

8,000,000
7,000,000
90,000,000

-80,022,808

2,000,000
17,000,000
12,000,000
23,000,000
17,500,000

5,000,000

2,000,000
20,000,000
-18,477,192

-38,691,852
-29,154,055

289,842,376
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Eyr‘;gl%balbhs;\oms}de Dnr;';'gu_ptlrnm tiust doed finzhtos

' 1
' PR

Made and enteted into by andl betwesh o B i

pimum Cesl Investrents {Proprictary) Liltad . ' °

CAPC SO

M |c§:ae| Solormon Tele © (identlilcation Number 6405155713083)
Ilpbqs Old Monlkoa . (dantiTeakibn Nimbar 5910106288082)
’ emhs I’gnatlua Borman {tdentifitation Nurmber 6703255179080}
ﬂ;:- Hch Cogho . (Identification Numbed B501285024081)

" W v

=) ‘.' "- ' . v

In' this. Aqreaman&, tha rultuwmg axpresstons hve the maanlﬁg raspec’ii\raiy saf
y ﬂppasite thats unlesé i appedrs m:he.rwma ﬁ*urn fhe vontext:

i

A‘r‘ﬂca and ’che regulatlons tham under Which do now or may hél ea&nr ragtziaéa .

41’nln|ng Bparatlnns’. belng nter alia, thes Miferals Act, 19'311 e A{'mosﬁhaﬂc;

i ..Iluﬂun Pravemtion #ict, 1965, the Natlonal Weter Ac- 1993, the Miniaral ahd

.Ea{,—roléum Regnurcas Davelopmartt Ack; 2092, and whlch tmpma tha statutary
b]tgatrons o deﬂnezd haﬂam. il

'
:
. "y B o 0N S '
A " i . Copel R !
: :
el .
'

I
”’*;“-‘“"-‘ﬁdﬂl“f Accnunﬂs” matins e separats beounts the.accountirug rec:nrds;
f Lhe Trust b [1a ma{ntained anc! admlmstered hy the Trustaes i raspaci' of
: -1
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' . '
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%‘E‘Sﬁ ﬁpﬁl ekt .Tm%_q.il%% i

the beneficlarias ar &ach of tha heneﬂclaﬁés as the case may ba which are
rauirad by this documanL '

o w3 “the hensficary” or “baneficlarias” maar/& Opllmum Coal Mine (Propristary)
' ~ Hrmleed- (Reglsh'a‘cion Numbar 200?!9053&8{07), as well ag -such ether J:Jal‘tlas
j; a5 ey be constibuted &8 heneﬁcraﬂas haredfter by amandiment af ihis Dead,

f. L

| .

}{ 14 “the- Cammigsionar” means tha Gamm!ﬁalunar for tha Satith Afiléan Ravenus
| Service 25 referred o in the Inaome Tax Act No 58 of 1962 as amended (the -
I Acty, ' _ o . ‘

1.5 "the Folnder” means Bptlmum Caal Invastments (P apr!&lary) Lisnftad;
(Reglskration Numbep 2005[00??99[07) bieing & ccmpany incorporatad 1y
terms of the luws of the Rrepumir: af South Alica with {hmited ltablity and which 92
s tre owner of 100% of l:he ehtire Issuad share capital of the beneafglary
{bzing a conbiolling ntaresy: In the benaficiary) and tha bensfglary bs engaged
In coal minlsg and prospaciing aperations in tha Mpumalanga Prwfnca in Solth
Aflca, _ E ! |

4
'

1.6,'. . “fuhds” meap bhe ca-sh'.ai'nounts pald to the Trust within the meaning of sag
1i(haA) and s37A of the IT Act by & taxpayer. B8 Idanuﬂad theraln and doos nol
include costs which dre eaquired In terms of any law Lo+ ba cutred on an
Y ongotng hesks dusing the iife of a mine or par of & mihe, but dasy cover
obligations discharged ok tﬁ& Hind of gr aitar dlscantinuaﬂan of the operations
tn 1@ mina of part of & mme- s . . o2 - ch
“the Gptimum Mine Réhatomtauon Trusk."f maans tha Trnst: n;:naatacf in tarms af
the Pravrs!ons off c:iahse3 hareof. o - , , . o !

1
[
'

Sy

1o - .
' 0 5 ) . [ s "o
4 M e ' [ .

he -RM” méang the ' Regﬂbnal Masnagen Mln sra{ De\(afepment ﬁm* the . :

Mpumalunga Regiun df tha:bepartment of M[nerais ahd Energy ar stich o{her o i
ufﬂdal Irregpactive of deslgnatlon, whio may heraaftar be. recmtred o exerctse

. those powers and dlsc:hérga Lhose ﬁ.mz:tions. = g g & ‘

4 . . B 5 v ' Vo
- - LI

. . »oy ' AR ' i
[ s . n - . N

« “stabutory n'allgat[ans’*‘ maan tha obtlgacidwsa b}ﬂpasati on Lhe baﬁaﬂg{ary/ 84 fh .
barms oF - ariy law which ragulates m!ning Gpamtiunsr am:l wme;h obilgai:lons

1’ ! 2 L
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flj L
st 1.1

s\gly hul'aﬁsﬁmnldwbos\ﬂpumnm trust dost finakdac

LBFERILY
. closure anci post ‘ciesura coverage of any latanl: and residual envirdnmental
. lmpacts on the area covéred In terms of eny permlt fght, teservation er
. ps:rmisslcm; ta vestors one or thora dreke to thelr natural or pradeterminad

. kgnatiug Borman jo!ntly, who have agreed to be the frst Trustess of the

- In Mmterpreting this Deed and aubjeck to 2 ccnu-ary {ntention evidenced by tha

inelide the rehabiitatlon vpon pramators clc:sura, decommissioning and fing}

state; or.to o dahd wse which conforms to fhe generlly aecepted pinclpla of
sustamabla davishapiiant as erwlsaged by sectfan 37Aoftha IT Ack.

Stiye ‘i,‘rustees" Fesn Mlchgal Sciomon Taica, Eilphus QK Mcn!dne Thomas

Dptlmum Mine Rahabiil&aﬂcm Trust, - .

b

context, ] A o .

A raference to the singular Includag the plura) and vice versa)

A raramnf:a to the mascdling (ncludes reference to Hra famjn[na atied

neukes an:l vica varsa;

" A raferanca iti? ‘@ natural perssa lncludes a refarance to any'iurlstlc'
parsena arg vice versa,

© ‘The Founder 1§ erigadid thmugh ls sharehold Img (mn%} I the’ bénqﬁclaw, h

coal mining gnef prospact!ng actvites, 7, T L "

'.Tha beﬂéﬂﬂléw[& su_bjsct tn Lha-srawtory obltgatlcns. ', ' s

-,'Tha Felinder wishas boicanstitute Rehal:rllbtatlcm- Trust 'to’ racelva, Iwid anld ]
ﬂPP'Y the funds which, the Trst oy racaive m order La d!schargs tHa statbmry ' f
-'bbﬁgatlons oi‘ the baﬂeﬂclary_‘f?es. e .

| .‘i‘he F‘aqndeg wlsh?g fo eate, thta "i‘msL fur l:he ban&ﬂ!: -::? tha bef-fef‘lc]awfies
.%nd for thts putbose wishes & dépate Rioa, g {Dna hunclred r'aﬂd) o the :
) Tmateas of the Trust, ' | |
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[ .
f 3y THETRUST AND 575 0BISCTS
! :

¥ 3. ' Thare is hereby croaled sublect to the -approval of tha Gnmmlssimnﬁr, R Tt
- called the ﬂn‘rm Ui MINE REHABILYTATION TRUST - o
%q 3.2 The scIe abjed: of Lhe Tru‘sf; ig to apply I pruperw golaly fop rehabml*éstion
H; © upofn pramature clostive, decommisslontny and ARal clasurg amd pﬁsl: closure !
& , CavVETaga of any Iaternt and restdua) environmersal impacts en the alraa covered
j . < h beppod of any parmli:, rlghl: resetvatlon or parmismom, ta vestors ol or tiore
| ; ¢ mrens to thelr natural or- pradeterminacr sl:ate' or I:o & land uae which cenfcrms ]
|
%

‘cu the generelly accepl:ed prlnclp!é of sustalnabla devalopment ang apply the i
Funds rexelved by 1t in accordarie with sbctlon 11{hA) and 8374 of the IT Acly
‘In orderte dlscharge tha: statutunf Gblig&tléi‘ls m‘ the benaFciam’lag. ‘ !

-The Trust s;hall be a body corporalks havlng parpetual stceesalor and be
* capahle of acqulring and dispostng of and owning property ANt sosets ard
contracting kn fts own name amd sulng and belng sued In (ks own narme, Tha
rghts and obligations of tha Fund shall veat In K independent}y of lts
benafﬁcraryfias, Foundar or contﬂbL{Ung campany ‘

N

_ T the Trusk contravetss. any praviston of section F7A (2) {fingnalal (nstruments ! i
. thak ray be hatd) by holding propirty other than property canteamplated |n :
that subaac{:ltlnr an amount of taxable Inc:Dmﬂ s deemed torancrue equel 1o Hra
mariet valtte'of thet JLtther proparty on the ﬁrst date that the tust hald that i |
other Bropay and tha deamad armount shall bs Included 1h e ftgme of the . o

t

pamcn Lhat; made the. conmbuf:!nn f:o hh@. Trigst, . 0 o

i + 3

s v

PR e +

N mmmqm

" Thé l"oundar frereby lrrevncably dcmatas the BupT. 6 k10, DO (a‘na hundraci . ‘
) reund) b -the Trust, add it Trusi.eas herei}y accent such dcnatian for e '
purpuse and sebjéct to tha L:Dndil:l!ons Gf kil Tmst : S 1 Tk !

1

]

i

4

- . o ;

_. \ , - . S i
§

!

I

. "’i’ha dc&nahlan miade in L‘arms of crausa 4,1 herﬂor shali immed aﬁew vest Iwtha . - 0, -
' ’Trustaeg bu!;a!ways subjact to the tarms nf thts Dea{f ! s

N /f | M” .
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snmahmwﬁ\ﬁnum Dnﬁstﬂptkrmi'ﬁ trusi: deod Mnal,doe
o WEESZELL

f 5 ADMENEETIRATIBN OF THE TRUST
;

51 The first Trusl:gés wm _be, appolitted by the Founder ™ administer the "frm;t.

5.2 The Tﬁugtees' shall nol. recalvs any ramun@.ra!:]‘on from 'the :r}*ust for their
gervicas, but sha!l ba relmbutsed * for &y persoral expandifira reasokably

tncurrad n the propet‘ distharge of thelr duties as Trustess, '

e e U et

1 1

By ¢ Tha numbar QFT; u*tees will ba not ress than two nor ore than Fnur.

o im e
=V RS T 21

S P
e T L Ol

e

'Tfm flrat; Ti‘ustees. &s waell as those subs:équentlv dppninted shalf ho!r:i ofélee untll
i they restgn of are d’eemed {0 have vacated l:hsrr afflces i tgrms of elalse 6,

" The Tl*u.e"t:aas shall aontrot and administer the Trusll, aﬁd'sﬁall petfonnt gnd

“« discharga the dulles Incumbent ah tham hareum:ler; and shall have the pawer

‘to delegate frapt time to tme any of thelr powars and functions to ahy one or

Ay
-
+

-

ﬁi!
?E ' more of thelr nimbar s¢ they rrray deem axpeclhant in the discharge of thelr
o duties, 3 .

,_’;-_r@gss,_nammom AND REMOVAL DFTRUSTEES

c+" Ehodld @ fustes resign snd the numbar of Trusteas rasalning 15 st two or
“fiora the remamlng Trustees shall detids whether or nat {n il the vacancy |y
whlch case thay shalé have the Roter te do g0 by asrsumptwn

Y-
f . r | - "
-., [ . .- . s [ b

If ianly’ ohe LrusLee remal ns ha or gha Imust apparnt g sacond f:mataa wifehin

thnae months of thmracaﬁwﬁesm:cumng . I . .
If Lhe mfrnbér of Trustaes I‘alla ks ane .and that one rarlsé to appolnt @ c:u-trustga :
Within firee months, the Fourder shali be entitled to o so} 6 algo i for any
t-astsan o tstee remalns In ufﬂca, than, the Fouhdzar shal! ha emlued by
. ' ﬁPPomt twa T’rustees ta cuns’duite tha nagBEsary fLOrL and the’ prrovlslans ui’
cfauaes.i will thee applvﬁ o A R

AN A trust:ea TTIRY. P&sfgh aﬂ any Lirm an gwng nutlca. in wrltlng ko the rernalrﬁng
cor Tmsteas of hlg fntantfun to da s¢ and shall In ahy rase be deenmd tc: ‘have
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a s b
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|
"3‘3 &
I’éi v@ca!:ed s offica IF he |9 no longer employed by the Founder or any of ita 2
,.%\'fé subsidiarles, . ' \
P . ¢ 1
i i

i
R

é RNCH A tristee .Sl'l'aﬁ_ be ﬁu'ﬂéma'trcailyrémwed' fror affices “
*’3! '5.5.1 If his/her estate B saquastratad; B
,; i 5.5.2 if ha/she beccmas‘ of unsaund mind; .

B e = - . .

& .53 y Tf.hfi?sfﬁ_ajs convicted of any oitence involving dishanesty,

() N
' - T

Sl 7Y CHARMAN AND YOTING

[ .o ;

+
h
H

~The Trugtess shall from Bma W thme nominsts one of thair némribers o be
Cha!rmart of the Vst and ha shell cortnue te be Ehalrman ucttl he reslgns
from thak affics o casses to be g teustae,

Should the Chah‘man ba absant at any nieal:rﬁg of tha Trustaes, the Trustees

prasant shall appclnﬁ One of thelr riumber as Chalfman ko pregida at that

. meel:]ng Co- ' . .

"+ Queslions arising Bt maeting of Tvustees shall be decldad by & slmple ma;lr,;irlty

" of \Jol‘ss each trustee personally prasent having ons vole, and ln the chge of
equairty of votes the Chairman of such maettng shaﬂ hava Y CEISHTIQ vate,

yoa"
v 'r-l;-' ,.,'-|

Nol:wlthstahcl!ng the eregalnd it shan be. z:bmpelertt far—’éhe Trilsmes to dec‘]de
any Jratter by way 'of 8 roung robi procec e iz, T ‘the {omm,of & wiltian
iy .« Imdolution stgned by zach one of them which ;ragolu.tlan shall be dacmed (g
sonstiute a*ml'nullfa uf & ﬁneéF%hé of Trustees, v - P v e

L . .
L . 7 o U HE DR L

"S?@'RETARV' " - o

. - .
P \

._.ramun aratad wlth mnhiag from the ‘T’mst. Tha Sec:retaw shall whanever mqu’rﬁad to - :_
q" 80 by any onk Lruﬂee, convene a meétlhg of:tite Trustees end b Fesponsthle for R
i tha m[nutas to be kepﬁ of all meatings and duglslons of the TFhstBes, '

& .
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5 I . .
gj\glﬁwmﬂs\ﬂuﬁllﬂﬂ Das\Opthmpm bl doed Ainaldos : -

: IpEgzaLd !

o : _ o
;ji'* g MEBETINGS AND QUORLM ‘ :
;r,], g4 = Th Trustees shall meet ﬁ‘qm time lo e am] riok fess than twice 5 year fo §
.15: ‘ i
o C transacﬁ Ehe business of the Trist snd the nacessary quorditi For any such

' ‘meetlng shall bz (wo Trusteas peesonally pr esent. Raasﬂnable notics of avary
such rnesting shall be glverr b edch tustee and all riestings of the Trustess
*. hiall, unless btherivise decidad by the Trustees, l:ua hald at the reglsi:er'ad Cifflca ‘
'cf Lha baneﬁciary. o ;

b ' '
1 3

g2 A ¢esobiak $igned by aril the Trusteea shall have the saime aﬁﬂct as i3 bad
heen passed atd dury copgtitutad mesting,

v '
¢ e = '

TR Loy ' i RO

. Subject to amy lablity tmposed by faw and not capabla of balng walved, the
Trustees shall not be answerable or accountabls For any loss arlslng aut of theyr
admtnfsi.ratmn of e Trisst, of In respael of any dapreciation of &ny investrant
of the Trust, un!nsa such loss or depreciatlon shall occur thraugh- thely wilfyl

. i misconduet or gross: hegligence {n which event only the Trusteas toncermed

and rot-alf the Tristeas Bhall be Jolnely- and seivapally Nable, « -

101

Tha Trigtees shall heve no raspanslbﬂlw or Iiah!ilbf for tha sffeacy of the
measliras talen Iy terms of cleuse 16 hereof or for the auflicleney of |
Tantrbutions and arhounis pald by bhe bensﬂcfaﬁm uf the. Trust B teiris of s ;
tlausa 14, = i EN N vl o . o — ~

FR
'

\ ' N [
‘- 3 ! ' I

Tha Trustees do aot by the assarailon or. the exerclée of offics hereln Incur
L any of the stdiltory obilgaﬂuna of the Iﬁeneﬁclar{as br becaria 1 abie: dire::tly or i

!ndlrectly for any bz'each nl“ tha sl:atutm‘y cﬁligatfcms or fatluss of mmpt!anr:e '
: ’tharewltzh. ln, =i - o - -

oy
P o \
[ . N

Thfﬂ baneﬂc’rarles lndemn)fy the ‘I‘rustaas agamsi-. dalhua rnaeie agalnsf: l:he ‘

Trusteds arfslng from loss, oy r;Sarnage o? wrhatsoayir natura’ n' the cnurse of . L
. Uneviadiniaiétratibn of the:Frufkt (other then as a resilt aF silirur mlsconquct or

95'055 nﬁ!gllgenc:e ol the Par’ﬁ‘ m* the Trustess), ' - -' : , ; . ,

7
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4 SERCURIYVEY THE $RUSTERS |

G i e S .

The Tristees shall net pe 'rgquﬁ'ad to lncjg:a seourity with the Mostar of the Righ |
Courrt oF any aded offlclat'ar rliu'thqﬂb/ .“:‘ tapme of the Tl pusk Prepatty control Act Mo.

57 of iQﬁB oy afny ather law- pecpisiring viast gepurlly be lqé’g-_a'at with any officlal ar : ]|
au\:hE;Fit‘{ for it due parfoménm‘ of thelr duties hereunder. "

T

.
K

3
pecgta

R

FFLaSEtisal
FERTA

) RUSTERS’ POWERS ARD DUTIES el : . |
B ' ! , ' R |
i 1 W I, R R 1 | {
] 121 The Trustesd shall Have, genersl copiol over the funds of the Tust and ghall ., I

. = ) I

strive to atain the sofc«, obiject for which the Trust 1s established.

The Trustes shall have dleriary powals o enabla thef to acileve the sole’ '
abjact of the Trusg, ‘and ahy atiers necegsdry moldantal tharelo, -

| The Trusteas shall recalve, Hold, ahd ap[ily funda contributad to the Trusk In

SR '?' i terms of this agreament by ihe penafictartes, which amounts  have Besn
wa RM, together with the nat incomne thereon. Except 85 may be

!ar:ip.l'oveci by t
atherwise provided feezrahy, the Tlrulstess ghalt hat diskribute any of {i profits o

', ‘gaing Loany pe%sqn aid shafl usa the funds solaly for Theé, obigets for which the

.

", geust b been edtablisied:

T The Trustens * Will ppt permit any conficy of interest to oilse batween
themselves &nd tha Trust In aby as_par'.t: of {ts Tusiness anel Bffaing nor provida
any financlpl assistance of Bawﬁéé'ﬁrﬁdlmés other than such.ad pequirad .+ "

temgﬁfclauée 143, —e L :

The imanagement of thi affalrs pad aitjtné powers of tha Trust shali vest o e , |
\ . Trustses ond, without darogating fromt e’ gaperaity  of ‘ther foregoltd, the o
.. Trustaes shall fave.full legal pawers . RPN 5, N

T v i

to nvast, reafige dad revinyést'mn coiibobtions masle ko te: Trust by, thes
 eneficirles andthe Rt IneeTe hoprued tiaFesh, onjsueh tarng and &t '
: “aflch rates of 'eqq'l‘a',si:aﬁ ibg;"ﬁfusteeé shal) dectdls ryl;ayi'éled thét,-théy sl MY
P b Winlted e maldng nvesiments In lnstﬁ:ut!’érig"!and'mye;af:miané valices +
as veferred b iy éction 374 of the IT Aty R co
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.E 12.5.2 to appinpriate and utilfize Arstly the rlét: Income deﬂned in 13,5 and :

iyl

secondiy the conlvibutions and/or amaunts pald fn terms of clause 14 for
the meﬁ&.ure&: kaltah for cnmpfiance wlth the statutory obllgattons of the .

R
WIS

o

::E i ) beneﬂclary, g . ] -

LT g i

i ' '
Ju 42,5.3 to Institote any agel action mcludmg arhltmtﬂm procaedings for b

s recovery of- moiles owlng e l'h'? Trust, or tn assert or protect: the rights of

s

' the TFust sid ta présecuta, compromiss, saitle or withdrayw any suah

i

action; , L .

1

= o Eifupspcs
Sk e e e

.
e
t

ko exacuta against the s:urpureal Incorporanl, msvablys and Immovabra
properb{ afamf of the Ti‘LisL’éJudngnt. debtors; Y .

'
. ]

to exgcute all dacuments for and on bahall of the Thist and In this regard
o delegate their authortty 5o Lo execula o By of bha Tmstaas nrto cra
of the Trustaes emd the Secratery of the Trust;

to employ p:—ofaés'laflal advisers and rapresentatives;.

"

to aﬁ’ecz aysh msuranuas ay daem{ad negessary on bekalf of the Trus’c orin
lt2 Interests; and ‘ : \

.
5 .

) gepavally to partorm all acls connectad witly any of the T‘rust's affarn;, or
S hpcassaty b dréchargé ifs bualnass awd f’unutians LR

»
) v

S ]

23&3, TRU!ST’S Eﬂﬂfﬂé OF AECQUMT ANB ACCOUNTING PRGCHDURES

(TR ! “a

-“.~.,Th'e Trustees shall causeprogar books of geeount ko be kept l’or the Teust and

. 8l 2ppoint; Independent Audithes Lo repovt on the fnandal sﬁatemenb% for
dach finaneizt year of this Truse. L .'~ : B

:,‘Tha ﬁnam:lal slfé{i‘emeﬂts of the Trugt for each f[nahciar year {which: shall Era _
& i‘E\Qk(‘inEd r'mrn 1. M‘.ﬂrch i:qs 28 Fobriay) shall b‘a ﬁarwarﬂad bv the: Trustees T
kg Founder énd benaficiary of the Trust az’ici td tHe Commlsslonar and the RM

W“'hfﬂ sl aplgndar months after the end of‘ aach finaniclal year of the Tm B
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133 The Trustess shall open s banling accoltit i the npame of ther Trust, whidh
shali be operatad upan by the joint slgnatures of ond of the Trustees tnel Eha
saeretary, or ansther duly appointed authorsed jotnt signntory. -

‘434 Alf dockmengs, réqulrad to be sloped or sxacttad on behalf of the Trust shal be ‘

sa slghed ‘or execuldd’ by the parscn o pefsona futhorlsed thereta by
reselition of the Tiustees, ‘

. 1
“ 4

.g" A85 . Al tosts, charges =nd expenses of adiministenng the Trigt shall e 'chargaabie - i
a8 ta and be borné by tha Trust: Such costs, charges amd axpenses shal b paid ' !
% 'bl : oubof ncortie of the Trust, . : !

i “Tha balance of the gross Jcotia rama;ln‘lhgi In any fnancla) year of ﬁﬁe Trust
. alfter ﬁaducprng'stich tosts, -chargeé-ﬁhd ';éx'panses shelt ba the net incoma for
', $he financhal year, byt I such costs, charges and BupeEes excand the gome,
. then tha excass shafi be the net Kiss for trak Fnancal yesp,

Such nal income or ok loss, 'Hs thia éase iy Jfga, shall he .tn'aﬁsﬁarred
fng'radfted/debi%edl to the sccount of the beneflciartes, o a méﬁ{‘hlv_!:}asfs.
' "-$,héqlcl there be more than one Benefistary, the not Incame or nek loss shell be
: %i'[:!ocated‘ tor thE.' raspactivg Aceaunts erea proportionate basis. -

."-1"‘51.@ Trustses shall ngt bé permittad to distribute, axcept a5 may otherwlse ba

.

- "pravided hereln, any of the funds of the Trust t Bty petson ond shail qtfize
sl the funds solely for uastmatit or tha objagts fo whish the Trish Has been
o, established, O e

H i i . N
P A °

' [
. '
"o 0

. N stirghis Fufids will Be réfundad to the Folrder ar any oiher pefson. (nalural :
o9k Jurlstic) but wll b dealt with i edsidance wih clause 16,4 befow [F T
', Bb¥liabl: and othenga i agrordance with 19,2 balgws L

" .

: LIATES O cost op COMPLIANGE. WITH THE STATUORY OBLIGATIONS .
: D CONTREBLITRONS To THE TRUSF . % o T TR iz
b VL . e . 7 - Y E S

) .

e Annually but st ladgt ninety Hé}?s,héfé'relihe and of s, fitdnaia! yEar, the
i .’?“{ﬁﬂﬁckﬂw Shiall caysé witten” sstimétes to be preparéd, by, sultubly dualisd
Peraatis, of the prabable cost of measures to disshardlho, the sttulory
N I R ) .iﬂ.. . b .t

)
Rty

i
'ﬂ%‘h‘f
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P ci:;frgantrcns, othar than costs wiith are Feguitad T terins of &y law to ba
incufred on an angolny basls during the I of a mine ‘or part of a mine, The
estividles may be made separataly in respack of each duly, requiramant or

v

furctlon: of sach growp of dutles, raéiuiramént_s, o functions. ag may be

=55}

e

& | DecBssaty O Convanlsht, The esifmates shell be cartfad as Being far by the
‘}fé ' benaflclary and shall thereaftar e forwarded bugather with the caicuiiﬁfi?ns Toy
:@? ‘ * appraval ltr the KM, on an annya} Basls, i

o r y - e | |

% . 142« The berefichary shall, before the and of ‘the .é’inal::dai year capesrried pay joto
& the bank aecount of tha THust the approved conflbution towards khe sstimatad

" cost of rm;:lemgnting ‘the maasires v approved, The eohtributions shall be
" tiade In terms of sactlon 11(ha} for céntrkﬁu;ions mada prfor to Z Movembar
N 2008 and'if for eny raason such contrbubicr ha ok vet been cnsiderad ang ;
4 appioved by the M b\;' the tiraa stich payrﬁéﬁt waib mtade, then such payient '
- ghall be made conditionzlly on obkatniiiy such approval, The eontr{butions shall '
: _' ',‘he‘a mada In l:e'rms of section 37A of the IT Act If tertns of conlribution: made
' aftar Z Novambar 2006, :

Provided the RM shall glve hig p'rEor"approya? fr-each ense ié!éhs'uﬂ be compatant:
., for the benefictaries and Trustess Lo revise estimates of the cost of measures.
L:' ' to dlssharge iha sm_i:u'tcw obligations requivedt In the avent of chaﬁgéd
L g'glrcun%s'tariceé and on aﬁjusl:e:l naymént‘, eariified 11 tarps of dlause 14,1, may
. be mada In accordance with dauze 14,2 aboyé, -

. A . ol V-
ol _"i‘_éf;;‘?;ﬁ(r»q.f::c.a.mp& FOR AN ANRUAL cnra;ngiiunfﬁgpm WITH THE mh il

[N
}

¥

e e w04 [ ' E
' 3

1 53: - Constibiition made prior b 2 Novetaber 2006
s envigaged what tie RM Wil Ubérs approval of the contrlbutions, lsstis -+
ﬁi';_rtl'ﬂcaté Eonﬁhnlng hia éatigFag:t{og with the contributions and forward It to ol

5o the bateticiy: Tha benefiary - shaj forward . the deftficats’ b5 e 0 !

P Cotrmissionar togethar vith the Incaria kax fetltn for that partlaytar year o .
¢, assessmant, The rertificdte mﬂjqnap tio foligwing: -+ R .

. | & ' ' s
" o | A Sow
' LI o

e v "That ihe contrbution heds' Been appraved ang Komplles it the provisigng, "0

oFcfauses. 14, 2and14, 8§ ‘ S B
a4 o M il ]}"M
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8,12 The yesr of ameﬂﬁmént ko which the contribulion relates;

i

AN

:."15.1.3 The EpBGlﬁC amount which has bean approven, whlch shou]d ba bralkal
‘ ) dovin separal’;aly for zach m!na' i SR .

]

B 0

1504 That the, taxpayar has complied With all the requlréments, of settions | :
RUT ' ' p i . :

154 contritttion mad';a after 2 Nowamber 2006

1

The Commilsslaner wii allow & deductlon of the ameunt of the contiibution
made In tetms.of section 278, .

o
[

“The Trustees undartake to ensure that tha funds are willised to discherge the
gkatutory obligations ih Bccovdance with the requirements Tald dowe by the RM.
The funds will be placed ak the !dlsposal o such baneﬂctary ta carty out the

; statutar}f obllgations as and when' so raquhed, Fhis. under&aking ghall he a

- adpulation in Favavy of the RM and ba enfarceahle by Bl

by tha T}uste&s wilt be Hinfted ko the Bmaunt which stands i the cradit of the
beneficiarles concerne.d in the boeka of the Thust

0 L] . -
."'f ' ' RO e
; s ," ] ) 1 ovarg

Any Wlthcirawais of anoynks I'mm l:he Fund shall be emdemac! by the M. R _ C

4|
[

Shnuld thers be a balangs sl:and!ng to tha oradit nf Ay l:enaﬂclaryfléa aftar all
t:ha massures vequired fo be Lakert in ordar to cafply wn:h lEs stabutory .
ubllgat‘loﬂs hava been exacﬂtad* e tha saf:i$Fact[ﬂn mf the FlM, the sald batapce
Sl'la" o ct‘edli‘ed ber the :amaining beneﬁclawﬂes al:dc:unts pro rata kv tha
o balrice of sach of such mmalnlng peneficlyry'/ias’ AcCoUts as at the end of
_ Tt i month n which, ‘all, the sald megsires ward: 5o ekecited, WAl the
! bﬁn&ﬁdawﬂas rcsgonsrhm fcu' generat!ng the. ﬂl‘ﬂd![. ba}anca hasfﬁa\.’e éfacledl

vy
LY

¥ that tha halance bé okiitte'a hody re’rerregi Eo’in clanse 4 T

" g

'.l,;
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171 Shatld a baneﬁdaw declda ta termlrate ks mining aperations (othet than a
Lamparar‘y' cessatian of Buch bparauans} atdfor should tha beneﬁc{aryﬂes go
ko llguidation pr ior to It fraving cumpited with ail of the stabutory obligatlons,
which I may have, It shall, not earlier tHan Lhrea modths 4nd pot fater than
ohe month prisr to talclng any steps for the witding up of such mining
uperatlons or going inta !iquldatlon, ag the case. may be, havé fnal estimatas
prapar&ni of the prubams cosé of complfﬁm:e Wit such’ putstanding gtatukary
ubﬂg@thns whic.h shall ba cartified and appmvad as provided In dhuse 14,1,

'

. of or uftdr the date of teimination of the m!nlng aativll:nas, sMotald the fotal
ameynt. of the final esmates as so approvid e:{cead' the total ameunts
standlng ' tle, credlt of & befieficlary’s aCﬁoun‘c the Fot:hdsr or e h&naﬂclary

acccunt remalning eredif such surplus shali ba used tw dafrey the cost of
corvipliance by that beaefidary with any gkatutory cbllgetione imposed 1n
respecfs of pthar mlnfng Opl&l'ﬁltiuhs cundud;eci by tﬁat beneﬂc[arv, falilng which

Thta Trust may By e termlnated aﬁar alt tha haneﬁc]ary rgtfies scatutm‘y )
' bllgauans mcludmg ahy pt}ﬁt alnaure ohlrgatlan ha\ie bean miet.oF pmvmerj‘ for’ -
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?' 49,2 Shiculd any amount #nd/er athar assats ramiin afier the statiitory obllyations i
'. Have heern mat or provided for'to the catisfaction of the RM, that amount and
other asseis may be transt’erred prity o another company o @ brust which
Rikfls the mgquirements of sectian 37A of the TT Act &nd as approved by the .
Comimllssloner ;- -afid: further if ne such campany or trust has ban established,
ko' an accaunk o brust prescriped by the Minkstar of Mimerals and Endrgy gnd =89
approvad by !:he Commlm&aner if tha Cormmissioner fs satlsfed that siich
COMpEnY o trustsabiafles l:he objects of sectlon 3?9.(1](51)
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From: Ronlca Ragavan <ronlcafioakbay.co.za>
sent: Thursday 21 Aprll 2016 18:27

To: Ramiah, Geraldine G

Cet Naidoo, Venorthy V; Ugeshni Naldu
subject: Movement of Deposits

pear Geraldine

bank, . .
please advlse I | may send through the Instructien on this account.

Regards
Ronica Ragavan

Group Finance
+27 B3 402 1388 | ronlca@oaihay.c0.23

Physical Address: 144 tatherine Street i W~ s V. ad
Crayston Rldge BlockA I'Sandtorr | 2035 PV ESTRERTE IFTYH.TE.

TR

PMM-U11.1-387

PMM 42

WE have presently a R1.456 biltion in account 494262 we would like to move thls funds to anctber
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From: "Ramlah, Geraldine G" <Geraldine.3amlah@standardbank.co,za»

Date: 22 April 2016 at 10:12:59 SAST

To: Ranlca Ragavan <ronica@oakbay.co.za>

Ce: "Naldoo, Venorthy v Venarthy. Naldoo@standardhank.co.za>, Ugeshnl Naidu
<Ugashnin sahara.co.za>,"pmal'sden@matusonaSsociates.co.za“
<pmarsden@matusonassociates,co.787, Nneter @v2rescue.co.za" <peter@v2rescie.co.za>
Subject: RE; Movement of Deposits ‘

Dear Ronlca

We are not able to process any instructions on this account without a requesi fram the autharlsed
slgnatorles given strictly In accordance with the terms of the Trust Deed.

The account holder is the Optimum Mine Rehabilitation Trust and the authorised signatorles are

those appalnted by resolution of the Trustees, Sich resolution states that any change In the office or -

powers of any of the persons authorised by such resciution or In the event of any such person being
replaced wili be certifled by the Trustees in writing

Please nate thai | have alsocc'ed the Business Resciie Practitianers on this emall as | understand
that the Trust Is stiil underthe control of the BRP,

Regards
Gertaldine

Geraldine Ramiah

EXMM; Corporata and Public Saeclor

Tal 427 (0341415 8245/ Moblia +27 (0)84 505 7849/ Geraldine.famila andardbank.co.za /
W stangdardbank.com

fe o 5 n_

standard Bank Moving Forward™ nj
B P E @

From: Ronlca Ragavan (el to:ronica@ozkbay. co.za}
Sents 21 April 2016 06:27 PM

To: Ramlah, Geraldine G

Cc: Naldoo, Venorthy V; Ugeshni Naidu

Subject: Movement of Deposits

Dear Geraldine
WE have presently a R1.456 bilicn In account 494262 we would llke to move this funds to another
banlt,

pPlease advlse f | may send through the [nstruction on this account.

Regards

Ranica Ragavan
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WERKSMANS

ATTORMEYS
DELIVERED BY EMAIL

Johanneshurg Office
155 5th Street

Tegeta Exploration and Resourcas Proprietary Limited Sandton 2196 South Affica

Attention: Nazeem Howa
Email: nazeemh@tnamedia.co.za

YOUR REFERENCE: Tegeta Exploration and Resources Proprietz
OUR REFERENCE: MrE Levansteln/lb/OPTIlBlGB.19!#375682
DIRECT PHONE: . +27 11 535 8237 \
DIRECT FAX: +27 11 535 8737 |
EMAIL ADDRESS:  elevenstein@werksmans.com

24 April 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)
1 We referto-

1.1 our letter dated 16 April 2016 ("our latter™ (a copy of which is attached for ease of
. reference)}; and

1.2 the emali sent by Geraldine Ramiah of The Standard Bank of Seuth Africa Limlted
("Standard Bank") on 22 Aprll 2016 ("the email") to Ronica Ragavan of Oakbay
Investments Proprigtary Limited ("Oakbay") (a copy of which Is attached for ease of
reference).

2 As set out In our letter -

2.1 OCM, the company that operates the mine, is still In business rescue and our dients, the
’ business rescue practitioners, have full management control of OCM, in substitutlon for Its
board and pre-exlsting management, for the duration of OCM's business rescue
proceedings. accerdingly, a!l actions taken by the hoard of OCM require the prior written
consent of the business rescue practitionars, falllng which such actlons will, in accerdance
with sectlon 137(4) of the Companles Act 71 of 2008, as amended {“Campanles Act"}, be

deamed to be veld; and

2.2 ail engagements, and decislons taken, !'n respect of the trustees of the environmental
trust, Investment declsions about the environmental trust and any matters related to the
environmental trust will require the participation, attendance and consent of the joint
husiness rescue practitioners.

Werksmans Ing, Reg. No, 189 07007215/ 23 Replstered offlce 155 Sth Street Sandion 2196 South Africa

Directors b Hertz {Chairman) AL Armstrong 5a Aroncif DA Arteiro T Bata LM Beckar JD Behr AR Berman MMy Bhengu 7 Blleden HGB Boshoff GT Bossr
T) Bosweli MC Brann_ W Brown PF Burger PG Cleland JG Cloete FP) Coetser C Cole-Morgan IN de Vlillers R Briman U gu Preez R Fesnstra 5 Fodor
5] Gardiner D Gewer JA Gobetz R Gootkn 1D Gouws GF Grlessel ) Hollzsan MGH Honibail VR Hoslosicy BB Hobz HC Jacabs Ti Janse van Renshburg N Harduth
& Johannes S July J Kelimeyer SLG Kayana A Kenny BM Kew R Kllioran N Kiray HA Kotze S Krige. P1 Krusche P le Rouy MM Lessing B Levenstein J$ Lochner
K Louw JS Lubbe BS Mabasa PK Mzbaso MPC Manaka H Masonda SM Moerane C Moraitls PM Mosebo KO Motshwane L Nakdco 1 Nickig ) Riemand
BPF Oliviar WE Ocsthulzen S Padayachy M Pansegrouw CP Pauw AV Plllay © Plsantl T Potter BC Prica AA Pyzikowski RI Rzath A Ramdhin_ L Rood
aR Roothman W Rosenberg Ni Scott TA Sibldlz LK Siberman Ja Smit J5 Smit BM Sono CI Stevens PO Steyn ) Siockwell W Strechan 13 Theron JJ Truter
K] Trudgeon DN van den Berg AA van der Merwe HA van Nekerk F) van Torder JP van Wyk A Vatalldls RN Wakefield DC Walker L Watsan D Weglerskl
& Wicldns M Wiahahn DC Willans G Willlams & Wood BW Workman-Davies

JOHANNESBURG « CAPE TOWN » STELLENBOSCH » TYGER VALLEY
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3 It Is clear from the content of the emall that Tegeta Exploration and Resources Proprietary
Limited and/or Oakbay and Ms Ragavan have paid scant regard to the content of our letter in
that a request has been made to standard Bank, directly, without the participation, attendance
and consent of the joint business rescue practitioners to transact on the environmental trust
fund account held with Standard Bank. i

4  We are Instructed to advise you that our clients take serious fssue with this conduct,
particularly in light of the letter sent to Tegeta just a few days ago, and under no
circumstances permit the transaction on the environmental trust account without the consent
of the business rescue practitioners.

5 Notwithstanding what s set out above, Ms Ragavan has no authority to issue such Instructlon
to Standard Bank, It is only the trustees of the trust who are empowered to transact on the
funds held In such account, subject to the terms of the trust deed and their flduclary
obligatlons to the trust. :

6  Furthermore, OCM Is under a legislative obligation to maintain sufflicient funds in the trust's
account to meet the rehabifitation obligations of the company under regulation 53 and 54 of
the Mineral and Petroleum Resources Development Act 28 of 2002 ("MPRDA") and under
section 24P of the Natlonal Environmental Management Act 107 of 1998 ("NEMA") as read
with the regulations promulgated under NEMA on 20 November 2015 dealing with financlal-
provislons for rehabllitation and to ensure that the funds are held or Invested Into accounts
and/or Instruments which meet the requirements of section 37A of the Income Tax Act 58 of
1962 (“Income Tax Act"). :

7 Accordingly, we are instructed to demand from Tegeta, as we hereby do, that Tegeta furnish
our cllents with the following irrevocable undertakings by 17h00 on Tuesday, 26 April 2016

2016 -

7.1 the directors or Tegeta and/or OCM will not !ssue any Instructions to any bank with
respect to the withdrawal, movement or investment of any of the funds held In the trust's
account;

7.2 Tegeta will procure that the new trustees, when appointed by Tegeta, will -

7.2.1 ensure that the funds of the trust are always held In an account or Invested Into

instruments which comply with section 37A of the Income Tax Act; and

7.2.2 malntaln the trust's funds at a level sufficent to discharge OCM's statutory

obligations under the MPRDA and NEMA and the regulations in force thereunder.

8 We are further Instructed to advise you that In the event that Tegeta and/or any
representative of Oakbay attempt on any basis to act in contravention of the powers and
authority of the joint business rescue practitioners and/or any of the undertakings referred to
above our cllents will be obligated in accordance with the flduclary dutles and {egislative

obligatlons that they owe to OCM and its affected persons, to institute proceedings to -
8.1 interdlct Tegeta and/or any representative of Oakbay from conducting any business of
OcM without the participation, attendance and consent of the joint business rescue
practltioners; .

8.2 to claim such damages as OCM may have suffered from the relevant party; and
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8.3 notify the affected persons of OCM and the regulatory authorities, of such applications, as
our cllents are reguired to do In terms of sections 144(3)(a), 145(1)(a), 146(a) and
regulation 125 of the Companles Act. :

g As an aslde, and as you are most likely aware, any contravention of the sections of the MPRDA
and NEMA described above Is a criminal offence under section 98 of the MPRDA and in terms of
regulation 18 of the NEMA regulations promuigated on 20 November 2015 and may result in a
fine and/or Imprisonment in addition to any civil remedies that may be avallable to the
business rescue practitioners, OCM and/or its affected persons.

10 Our clients' rights remain fully and strictly reserved.

Yours falthfuliy

Werksmans Attorneys :
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.
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DELIVERED BY EMAIL

Trustees appointed to the Optimum Mine Rehabilitatio
Trust Fund

Attention: Althaf Emmamally
Attention: Pushpaveni Ugeshni Govender
Attention: Trevor Willlam Scott

c/o Nazeen Howa
Emall; nazeemh@tnamedia.co.za

c/o Ronlca Ragavan
) Emall: ronlca@oakbay.co.za

YOUR REFERENCE! .

OUR REFERENCE: MrE Levenstein/lb/OPT113168.19/#3766333v2
DIRECT PHONE: +27 11 535 8237

DIRECT FAX: +27 11 535 8737

EMAIL ADDRESS: elevenstein@werksmans.com

5 May 2016
Dear Sirs
OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We act on behalf of Piers Marsden and Peter van den Steen, the jolnt business rescue
practitioners of Optimum Coal MIne Proprietary Limited ("OoCM"), and on behalf of OCM.

5> We understand that Tegeta Exploration and Resources Proprietary Limited ("Tegeta™) has
appolnted Althaf Emmamally, Pushpavenl Ugeshni Govender and Trevor Willlam Scott as
trustees to the Optimum Mine Rehabifitation Trust Fund ("Trust™).

3 We are also told by Tegeta's attorney of record, Mr Gert van der Merwe of Van der Merwe &
Assoclates Incorporated ("van der Merwe"), In a letter addressed to Werksmans dated 28 Aprll
2016, that you Intend to transfer the funds held In the Trust's account from The Standard Bank
of South Africa Limited ("Standard Bank") to a different bank account with another banking
institution.

4  These funds secure (and will, in the fullness of time, be used) to discharge OCM's statutory
rehabilitation obligations, Any decrease or loss In these funds wlll create a shortfall that OCM
will need to 'make up' or service from its other assets and resources (to the extent any such
other assets and resources are avallable and sufficient for this purpose at the relevant time). If
OCM ls not able to make up this shortfall, then it would find itself In contravention of a number
of different statutes, This could negatively affect its standing with regufatory bodies and impact
upon lts other operations (Including, without limitation, the livellhoods of the employees of
OCM). : _

werksmans Inc, Reg. Na. 1990/007215/21 Reglstered Office 155 5th Street Sandton 2196 South Afrlca

Directors D Hertz {Chalrman) AL Armstrong BA Aronoff DA Artelro T Bata LM Becker JD Bshr AR Berman NMN Bhengu Z Blieden HGB Boshoff GT Bossr
1) Boswell MC Brénn W Brown PF Burger PG Cleland JG Cloete PPJ Coetser C Cole-Morgan 1N de Villlers R briman L) du Preez R Feenstra S Fodor
<7 Gardiner D Gewer A Gobetz R Gootkin 1D Gouws GF Griessel 1 Hollesen MGH Honiball VR Hoslosk& BB Hotz HC Jacobs TL Janse van Rensburg N Harduth
G Johannes S July J Kallmeyer SLG Kayana A Kenny BM Kew R Kilforan N Kirby HA Kotze S Krige PJ rusche P fe Roux MM Lessln? E Levensteln 1S Lochner
K Louw IS Lubbe BS Mabasa P Mabaso MPC Manaka H Mesond e SM Moerane C Moraitls PM Mosebo KO Motshwane L Naldoo 1 Nicklg 21 Nlemand
BPF Olivier WE Oosthulzen S padayachy M Pansegrouw CP Pauw AV Plllay D Plsantl T Potter BC Price AA Pyzikowskl RJ Raath A Ramdhin L Rood
BR Roothman W Rosenberg NL Scott TA Sibldla LK Silberman A Smit 1S Smit BM Sono Cl Stevens PO Steyn J Stockwell W Strachan )G Theron 11 Truter
i3 Trudgeon DN van den Berg AA van der Merwe HA van Niekerk FJ van Tonder 1P van Wyk A Vataildis RN Wakefleld DC Walker L Watson D Weglerski
G Wickins M Wiehahn DC Witlans DG Williams E Wood BW Workman-Davles

JOHANNESBURG + CAPE TOWN . STELLENBOSCH » TYGER VALLEY
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5 Accordingly, our clients have a material interest In the funds which are held in the Trust's
account and their continued preservation.

6  To this end, our cllents have Instructed us to remind you that your primary fiduclary duty as
trustee is to safeguard the relevant funds on behalf of OCM and the Department of Mlineral
Resources ("DMR") (as the sole and excluslve beneficlary of the Trust). You-should therefore
act Independently and cannot take Instructions from Tegeta wlth respect to your dutles or
these funds. It Is therefore surprising to us that van der Merwe should know of your Intentlons
even before you were appolnted.

7 To ensure that OCM's Interest in the funds is protected, our cllents would like you to kindly
revert by close of business today with further detall, as set out below, pertaining to bank and
the account Into which you Intend to transfer the Trust's funds, namely -

7.1 full detalls of the bank to which the trustees intend to transfer the Trust's funds, including
] detalls about whether such bank s a branch or divislon of a forelgn bank or s separately
reglstered as a local subsidiary of a foreign bank;

7.2 full detalls about whether the bank is reglstered as a 'bank’ In South Africa by the South
African Reserve Bank In accordance with the Banks Act 94 of 1990 (as amended);
7.3 full details about the capltal adequacy of the bank; ]
7.4 full details about the credit rating of the bank and how this compares with the credit
rating of Standard Bank;
7.5 full reasons why you belleve such @ transfer is necessary; and
7.6 whether the trustees have Investigated the extent £o which the funds will be ring-fenced

at the new bank,

8  Please could you further advise whether ministerial consent s required and whether you will be
approaching the Minister or the Department for consent. : ’

9 Van der Merwe has Indicated in the 28 April 2016 letter that Standard Bank wishes to distance
ltself from Tegeta, is unwillling to conduct business with Tegeta and Intends to close the bank
accounts of OCM. Our clients intend to engage With Standard Bank to request that they
maintain the Trust account for the duration of the business rescue proceedings of OCM.

10 Our clients' rights remain fully and strlctly reserved.
Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,
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COAL MINE

The Werksmans Attoraeys
155, 5™ Street,
Sandton-21%6

Attn,Mr B Levensreln
Date; 05 May 2016
Drear Sirs,

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RIESCUL)
Kindiy refer to your lefter dated 5 May 2016 in the caplioned matter. In this conneetion we
have to advise seriatim as undet:
1, 7.1 Name of the Bank: Bankof Baroda, J ohannesburg Branch, It is a branch of Bank
of Baroda, India, incorporated in India on 20" July 1908 It-a Government of India
Undertaking, Majority shares are held by Government of India;

2. 7.2 The Bank is registered as “Bank” in South Aftica

3, 7.3 The Capital Adequacy Ratlo (%6} - Bagel-IiL! 12,60
i, Basel-l: 13,33
i,
4, 7.4 CreditRating of Bank of Barodat
o Moody's- BCA- “ha2”
o iMoody's- CR Assesstnent- Bza-3
s Flich- IDR Rating: “BEB-” ‘
¢  Fltch VR Rating: “bh+- Outlook “Stable”

In this connectiph we would like to ntention that the oredit rating of Standard Bank of
Qouth Africa is also the samefsimilar to Bank of Baroda}

5. 7.5 Standard Bank is closing all the accounts of the Ogldbay Group ( the “Croup").
Aithough they have not asked for closure of this account but as a business decislon it
would not be pradent to transfer the transaction accounts to other bank and Jeave the
fucrative bulk deposit account with the non-cooperating bankers, Further, with a
larges deposit at a bank 1t would be easy 1o negotiate finer banking charges. If has
therefors bean decided to transfer the accomit to Bank of Baroda.

6. 7.6 The trustees shall ensure that the funds ave managed as per the Trust Deed in
place,

7, 8, We will approach the DMR for approval before transfer;

8. 9. We are willing to leave the Trust account with Standard bank provided they should

be ready to treat the Group companies &s a normal client and catry on with the bank
accounts of other companies,

Yours faithfully,

ﬁmo i
Adlthorised Trustes Optimuin Coal Mine (Pty) Ltd
(Reglstrakion No.: 2007/005308/07

e 114 Kathetlne SecolrGrayston-Ridge-Office Pavk, Block ALower Ground-FiaoirehannesburgSoutly
Tele +27 11 542 2200 Pax: 096 683 1814
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DELIVERED BY EMAIL

Trustees appointed to the Optimum Mine Rehabilitat
Trust Fund

Attention: Althaf Emmamally
Attention: Pushpavenl Ugeshni Govender
Attention: Trevor Willlam Scott

¢/o Ravindra Nath
Email; nath@oakbay.co.za

YOUR REFERENCE:

OUR REFERENCE: Mr E Levensteln/lb/OPTI13168.19/#3771843\/2
DIRECT PHONE: +27 11 535 8237 :

DIRECT FAX: +27 11 535 8737

EMAIL ADDRESS: elevensteln@werksmans.com

9 May 2016

Dear Slirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We refer to your letter dated 5 May 2016 (“your letter").

2 We do not intend to unnecessarily repeat what is stated In our previous correspondence or to
deal with every allegation In your letter. Our clients' rights to do so at an appropriate time are
reserved.

3 Inparagraphs 1 to4 of your |etter, you have advised our cllents of the details pertalning to the

bank, belng the Bank of Baroda, to which you wish to transfer the funds held on behalf of the
Optimum Mine Rehabllitation Trust Fund ("Trust").

4 Our cllents are concerned that the increased risk associated with transferring the Trust's funds
to the Bank of Baroda may jeopardise the funds held as security for Optimum Coal Mine
Proprietary Limited's ("OCM") rehabilitation obligations on the basls that the Bank of Baroda
has a worse credit rating than The Standard Bank of South Africa Limited ("Standard Bank").

5 In this regard, research shows -

5.1 Moody's BCA has rated the Bank of Baroda with a "ba2" rating and Standard Bank with a
"haa2" rating. This rating indicates that the Bank of Baroda has speculative intrinsic, or
standalone, financial strength and [s subject to substantial credit risk absent any
possibility of extraordinary support from an affiliate or Government compared to Standard
Bank's rating which Indlcates that the bank has medium grade Intrinsic, or standalone,
financlal strength and is thus subject to moderate credit risk, and as such may possess

Werksmans Inc, Reg: No, i990/007215/21 Reglstered Office 155 5th Street Sandton 2196 South Africa

Directors D Hertz (Chalrman) AL Armstrong BA Aronoff DA Artelro T Bata LM Becker D Behr AR Berman NMN Bhengu Z Blleden HGB Boshoff GT Bossr
T1 Boswell MC Bronn W Brown pF Burger PG Cleland JG Cloete PPJ Costser C Cole-Morgan 3N de Villlers R Driman L} du Preez RJ Feenstra S Fodor
S Gardiner D Gewer JA Gobetz R Gootiin ID Gouws GF Grlessel J Hollesen MGH Honiball VR Hoslosky BB Hotz HC Jacobs TL Janse van Rensburg N Harduth
G Johannes S July ] Kallmbeyer SLG Kayana A Kenny BM Kew R Killoran N Kirby HA Kotze S Krige P Krusche P le Roux MM Lessing E Levenstein JS Lochner

BPF Olivler WE Oosthulzen S padayachy M Pansegrouw CPPauw AV Plifay D Pisanti T Potter BC price AA Pyzikowski RJ Raath A Ramdhin L Rood
BR Roothman W Rosenberg NL Scott TA Sibidla LK Slberman JA Smit 1S Smit BM Sona CI Stevens PO Steyn J Stockwell W Strachan JG Theron 13 Truter
1) Trudgeon DN van den Berg AA van der Merwe HA van Niekerk F] van Tonder JP van Wyk A Vataiidis RN Wakefield DC Walker L Watson D Weglerskl
G Wickins M Wiehahn DC Willans DG Wiillams E Wood BW Workman-Davies

JOHANNESBURG » CAPE TOWN + STELLENBOSCH » TYGER VALLEY
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certain speculative credit elements absent any possibility of extraordinary support from
an affiliate of Government;

5.2 Moody's CR Assessment has rated the Bank of Baroda as "baa3" and Standard Bank as
"haai". This rating indicates that the Bank of Baroda is medium grade and subject to
moderate risk of defaulting on certaln senior operating obligations and other contractual
commitments and as such may pOSsess certain speculative characteristics but with an
"acceptable” ability to honour short term operating obligations whilst Standard Bank has a
"superior ability" to honour short term operating obligations; and

5.3 Fitch Vlability Ratings has rated the Bank of Baroda with a "bb+" rating and Standard

Bank with a "bbb-" rating. This indicates that the Bank of Baroda has moderate prospects

of ongoing viabllity and that a "moderate" degree of fundamental financlal strength

exlsts, which would have to be eroded before the bank would have to rely on

extraordinary support to avoid a default, but that an "elevated" vulnerability exists to

5 adverse change In business or economic conditions compared to Standard Bank whose

rating indicates that the bank has good prospects of onhgoing viabllity, that the bank's

fundamentals are adequate, such that there Is a "ow" risk that It would have to rely on

extraordinary support to avold default but that adverse business or economlc condltions
are more likely to Impalr Its capaclty.

6 Based on the above, there appears to be a difference in the credit ratings of the two banks. In
particular, the lower credit rating of the Bank of Baroda increases the rlsk assoclated with
placing a deposit In the magnitude of R1.5 blllion with such a bank. This risk is not, In our
cients' Vview, sufficlently compensated by the lower fees payable or the potentially higher
Interest rate that-applies to these funds while under the control of the Bank of Baroda. -

7 Furthermore, In paragraph 5 of your letter you state that -

7.1 “it would not be prudent to transfer the transaction accounts to [an]other bank and leave
the lucrative bulk deposit account with the non-co-operating bankers." We take It that
you are referring to the other Group transaction banking accounts; and

7.2 “with a larger deposit at a bank it would be easy to negotiate finer banking charges". Yet
again we assume that here you are referring to the charges on the other transaction
accounts of the Group.

8  Your statements and purported justlfication are of concern to our cllents as your duty, as
trustees of the Trust, are to the Trust and not to the Group. These other "transaction
accounts” are not those of the Trust and cannot influence the Trustees’ decislon In relation to
the Trust.

g  The sole object of the Trust as recorded In clause 3.2 of the Trust Deed Is to apply the Trust's
property solely to discharge the statutory obllgations of the beneficiary. It would be a breach
of the Trustees’ fiduclary dutles to comp romlse this objectlve.

10 Our clients are concerned that by transferring the funds In the manner Intended by you, this
wlil indeed compromise the security of the Trust,

11 Accordingly, any declsion taken in respect of the Trust should be taken by the Trustees
objectively and independently and not having regard to other transactlon accounts,

12 Without any support or justification, you have suggested that the Bank of Baroda will, upon
the placement of the Trust's funds Into a bank account with them, be beneficial to the Trust.
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13 Our clients are of the view that In the event that the Trust's account Is moved from Standard
Bank, it should be moved to an entirely Independent bank and a bank that Is Independent of
any bank at which the Group companies are to conduct their accounts, There should be no risk
that the Trust's account is In any way assoclated with the Group accounts and lts affairs,

14  As representatives of OCM, and beneficlary of the Trust, our cllents have accordingly instructed
us to record as we do, that they are not comfortable with the declslon that the trustees intend
to make to transfer the funds to the Bank of Baroda, particularly because you have provided
no support for the benefit you Intend to procure from a transfer of the funds.

15 To asslst our clients In understanding your proposed conduct, our clients requlire the following
irrevocable undertakings and/or confirmations, In a form and substance satlsfactory to our
clients - °

15.1 an irrevocable undertaking, to be procured by the trustees from the Bank of Baroda,
that the Trust's funds will be -

15.1.1 ring-fenced in a separate account; and

15,1.2 unencumbered and at all times retalned solely for the benefit of the Trust on terms
comparable to those upon which the Trust's fund are currently held on deposit with
Standard Bank;

15.2 confirmation from the Bank of Baroda that it has read and understood the provisions of
the Trust Deed (which Trust Deed should be annexed to the confirmation and referenced
as annexed thereto in the confirmation) and undertakes to act in accordance therewith at
all times when dealing with the Trust's funds;

15.3 separate irrevocable undertakings from each of the trustees, that each will ensure that -

15.3.1 the funds of the Trust are always held In ‘trust" and In an account or invested Into
Instruments which comply with section 37A of the Income Tax Act; and

15.3.2 in the event that the account is transferred from Standard Bank to another bank,
that the new bank will be entlrely independent of any bank at which any of the
Group companles conduct their accounts and business;

15.4 confirmation from the DMR that It (1) s aware that the Trust's A‘funds are belng transferred
to another bank: and (il) consents to the transfer of the Trust's funds.

16 Our cllents' rights remaln fuily and strictly reserved.

Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,
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27 May 2016

Mr Nazeem Howa

Chief Executive

Tegeta Exploration and Resources (Pty) Ltd
Lower (3round Floor, Block A

Grayston Rilige Office Park

{44 Katherine Strest

Sandton, 2198

Dear Sir

TERMINATION OF THE BANKING RELATIONSHIP BETWEEN STANDARD BANK AND OPTINMUM
COAL MINE {PTY) LTD (REGISTRATION NUMBER: 2007/005308/07)

We refer to the request recelved from Glencore AG, an exlsting cilent of Tha Standard Bank of South Afrlca
Limited ("SBSA", to allow substitution of author'sed slgnatorles for the account/s currently held in the name
of Optimum Coal Mine (Pty) Ltd (“OCM"), pursuant Lo the sale of the shares In that company fo Tegeta
Expieration and Resources (‘Tegeta®).

As the sale took the form of a sale of shares, tha request had the effect of substltuting Tegeta for Glencore
AG as the owner of OCM, Cansequently SBSA was cbliged, on account of its regulatory otligations, to
pefform the reguired KYC and due dlligence processes for Tegeta befors consenting to the ratention of the
OCM accountfs, of ncl.

The oulcome of the KYC and due diligence identified unacceptable risks for SBSA. As a result thereof, after
dua consideration, SBSA has-B2cldad not Lo establish a business relatlonship with Tegeta. The effact of this
decision is that SBSA will terminate lts existing banking relationship with Optimum Coal Mine (Pty) Lid on
reasonable nofice. We wiil also no longer be extending any futisre faciiities in favour of this entity.

SBSA hereby informs you that lhe account held in the name of Optimum Coat Mine (Pty) Lid will be closed
on 27 July 2018,

Kindly provide us with the bank account detalls whete the avallable funds heid in the account may be

lransferred to. Altsrnatively, a bank cheque(s) will be lssued in your favour, which will be ready for coflection
on the first buslness day after the account closura date. -

Yours/s:y
Kei’f;/rly hla

Franchise Head; Corporate and investment Banking, SA

cc David Munro, Chief Executlve, Corporale and nvestment Banking
oG Piers Marsden and Peler van den Steen, Joint Buslness Partner Rescue Practitioners, V-Squared
Rescue Services (Pty) Lid

standard Bank Centre 1% Floor & Simmonds Slraal Johannesburg 2031 / PO Box g1880 Marshalitown 2107 Boulh Alfrica
Tel, Swilchpoard: +27 (0)11 536 g112 Fax+27 {0)41 536 42077 Name,Sur rrame@standardbank.co za ) standardbank.co.za

Tha Blalard Hank of Sorf Allee Limlled {Tizy,No. 195200673008} Authoideud finapall vat¥loes mnd rogivtersd wradht proyvlder [HGR2PY]

pirectary; TS Grabzshs [Chabimen} K Tshabeliz' {Chis! Busoulival O, ADastinke' _ RIAW DuRDBR
A Hupsr Adv, KD Moroke: e, WL OduorCiinnokn A Puikor ANE Pelorside contdf MJY Ruek PD Sublvanifing a6 Tshabala EW Woads

Gompany Bociolary. T Sisghen (AT

Exvusllve Chnclar FOWlnh  M¥saeyan SAANEolian  MRAUSIEan

Corporate and kwestment Banking / Standard Bank Moving Forward™ /



i Rt LT T D G M ¥ e e e L i e e

. PMM-U11.1-400

credil of the OMRT accountfs with Standard Bank to another institution subject to the prior wrltien approval
of the Department of Mineral Resources beling obtalned,

'Kenny Fihia
Franchise Head: Comorale and Investment Banking, SA

oo David Munro, Chief Executive, Corporate and Investment Banking

/

standard Banl Moving Forward™

P
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27 May 2018

The Trustees

Optimum Mine Rehabllitation Trust
Lower Ground Floor, Block A
Grayston Ridge Office Park

144 Katherire Street

Sandicn

2196

And lo

8r Plers Marsden and Mr Peter van den Steen
Jolnt Business Partner Rescus Practitioners
\-Squared Business Rescue Services (Pty) Lid
946 Wexford Drive

Dalnfern Golf and Residentla! Estate

Dainfern

2055

Dear Sir

TERMINATION OF THE BANKING RELATIONSHIP BETWEEN STANDARD BANK AND OPTINUM
MINE REHABILITATION TRUST (IT 3693/07)

We rafer to the natification te us of the change in Trustees for the Optimum Mine Rehabliltation Trust and
the request to us that we substitute the authorised signatories for the accountis cLently held in the name
of Optimum Mine Rehabilitation Trust ("OMRT"), pursuant ‘o the sale of shares agreement belween
Optimum Coal Hoidings Proprietary Limited and Tegela Expleration and Resources ("Tegeta™)("the
Purchase and Sale"}.

After due consideration, SBSA has declded not to establlsh a buslness relationship with Tegeta and
consequently will be terminating its relationships with all companies dcyuired by Tegefa In terms of the
Purchase and Sale.

The effact of this declslcn 1s that SBSA wili need to terminate lts exlsting banking relatlonship with Optimum
Mine Rehabllitation Trust on rzasonable notice,

in accordance with the temms of the Trust Deed governing the management and disposal of the funds held
in the Optimum Rehabilitation Trust account and that Is sat aslde as a rehabliltation fund for the Optimum
Coal Mine, we hereby reguest the trustses of he Trust and the Business Rescue Pracfitioners for Optimum
Coal Holdings and its former subsidiaries to make arrangements for the transfer of the funds standing to the

standard Bank Centre 17 Fleor 5 Simmonds Strael Johannesbure 2001 { PO Box 61890 Marshaliiown 2107 South Alrlca
Tel. Swiichboard: +27 (D)1 636 8142 Fak+27 {0)11 636 4207 / Mame. Surnam a@slandard bank.co.zd f standard banhco.zs
The Stunilatg Bark of Gouth Atdoa Ll (Aeg.Hp. 19520907 30108) Auitiorod llariotel sarvioun ki roylviuted ciodn provider (NCRGF1S]

Blrecioist TE Soobpshe {Chalimany 6K Tahabrinle® [Shie) Exvoutival O A Daehne'  RWW Dhenofl
Al Kipgur Ady HD Meroks DV Wi OdearOltonoitdd AD Packer  ARA Prterside conftk 1MJ0 fuek PO Sulbeaniify BE Tehabalsla EM Woods

Compiny Seofutary: ZWephan Wiosrne
"Exoouliv Olrorio:  §EIEE HRuyan  d6ikigotan EREAuaan

/
Corporate and Investment Banking /' Standard Bank Moving Forward™ /
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COPTIMUM MINE
REHABILITATIONTRUST

EXTRACT FROM THE MINUTES OF THE MEETING OF THE TRUSTEES OF

OPTIMUM MINE REHABILITATION TRUST {REGISTRATION NUMBER: LT 3636/07)

{(*THE TRUST")

HELD AT SANDTON ON THE 13™ JUNE 2016

The Trustees have received a notice from the hresent bankers of the Trust (Standard Bank of South Africa)

far closure of the trust account maintained with them.

IT WAS RESOLVED THAT:
1. the Trust request Bank of Baroda, Johanne sburg to open the account of the Trust with them.
o the Trust funds presently held with Standard Bank should be transferred to the account with

Bank of Baroda, fohannesburg once the account Is opened.
3 P U Govender In her capaclty as the Trustee of the Trust be and is herelyy autharised to sign

all the documents required to give effect to the resolution.

CERTIFIED A TRUE COPY

4 —”':w:ﬁf
i priid

a =¥

Chalrman ¢ fha Meetirg

Optimum Mine Rehabilitation Trust
{Trust No.: [T13693707)
144 Katherine Street, Grayston Ridge Office Parle, Block & Lower Ground Floor, johannesburg, South Africa
Tel: +27 11 542 2200 Fax: 086 695 1814

Trustees: PU Govender | TW Scott| & Emmamally
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DELIVERED BY EMAIL

Joint Buslness Resoun praciltioners of Optimum Coal Mine Propristary limited

Attention: Piers Marsden
qutf: pmarsden@matusonassoclales,co.za

Atiantion: Peter van den Sleen
Email: peter@varescua.£o.za

15 June 2016

OPTIMUM MINE REHABILITATION TRUST FUND

1. Wa refer to your previous correspendence and to your letters dated 24 Aprli 2046, 5 May 2016 and 9 May 2016 ("your’
iettara"). 1 .

2, As you are aware, -

a, thers ls currently an amount 'of R1,461,000 000.00 which s heid In an &ccount, In the nama of the Optimum Mine
Rehabilltation Trust Fund (“Trust"), with The Standard Bank of Scuth Afrlca Limited {"Standard Bank"); and

b, Standard Bank has conlirmed that It will be closing the Trust's kank account and has requested thal the Trust's funds

be transferred to anclher banking insiitution, with the written approval of the Department of Mineral Resources
{'DMR"),

3. The ttustess have engaged with other local banking Institutions and no tocal South African bank is willing to establish
relations with, infer afia, COM. The trustess have identiflad tha Bank of Baroda as the baniing Institution to whom the
Trust's funds will be transferred.

4. The DMR furnlshed lis consent 1o the transfer of the Trust's funds to the tmistees on 5 May 2018, A copy of the DMR's
lottar Is anciosed marked A,

5. We appreciale tha concems that you have, asthe representatives of tha beneficlary of the Optimum Mine Rehatilitation
Trust Fund hava sel out in your letters, and wa frusi that {hie.underiakings provided In this lelter will provide you with the
comfort that yous seek.

6. As irustaes of the Trust, we each lirevocably and unconditienally undertake In favaur of OCM that the Trust's fund will at
all timas — ]

a. be held in "rust and In ar account or Investad into Instuments which comply with section 37A of the Income Tax
Act 58 of 1962, ’

b, remain ringfenced in a separate "frust" account;

¢. will notbe used or drawn down on, uniess requlrad for the purpose of OCM's environmentsl rehabllitation cbilgationa
in terms of the Trust Deed; and ’

d. be malntalned at a level sufficlent to discharge OCM's statutary abligations under the Mineral and Petroleum
Resources Developmant Act 28 of 2002 and under secton 24P of the Natlonal Environmental Management Act 107

of 1998 as read with the reguletions promulgated under NEMA on 20 November 2015 deallng with financial
provislons for rehabllitation '

7. Should you have any questions or guerlas, foet fren to contact Pushpaveni Govender,

Yours falthiuily

/}/
Pullithaveni Govender ally TrghorWilliam Scott
Coniact Number Contact Number ‘ Contact Number

0828586083 0828888739 DB33B08040

Trustees of the Optimum Mine Rehabilltation Trust Fund
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WERKSMANS

ATTORNEYS

DELIVERED BY EMAIL

Johannesburg Office
) 155 Sth Street
South African Reserve Ban
e k Sandton 2196 South Africa

Private Bag 10015
Attention: Reglstrar of Banks Sandton 29146

Emall: rene.Vanwyk@rESbaﬂk.CO-Za . Docex 111 Sandton
Tel 427 11535 8000
Fax 427 11 535 8600
www . werksmans.com
enquirles@werksmans.com

YOUR REFERENCE! :

OUR REFERENCE: MrE Levensteln/OPTIl3168.19/#3821963v2
DIRECT PHONE: +27 11 535 8237

DIRECT FAX: +27 11 535 8737

EMAIL ADDRESS: elevenstein@werksmans.com

27 June 2016

URGENT
Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

i As you are aware, Optimum Coal Mine Proprietary Limited ("OCM"), the company that owns
the Optimum coal mine, was placed In business rescue on 4 August 2015 and remains in
buslness rescue.

5 We act on behalf of Plers Marsden and Peter van den Steen, the joint business rescue
practitioners of OCM and on behalf of OCM,

3 OCM is the beneficiary of the Optimum Mine Rehabilitation Trust Fund ("Trust"), a Trust
established for the purpose of fholding funds to secure the environmental rehablilitation
obligations of OCM. ’

4  There Is currently an amount of approximately R1.5 billion which Is held in an account, in the
name of the Trust, with The Standard Bank of South Africa Limited ("Standard Bank").

5 Standard Bank has advised the trustees of the Trust that It does not Intend to establish
business relationships with Tegeta Resources and Exploratlon Proprietary Limited ("Tegeta")
(who nominated, and who subsequently have been appointed, the trustees of the Trust) and
that it will be terminating Its relationship with all companles [n the Tegeta group.

6  OCM is a subsidiary of Tegeta.
7 The effect of this Is that standard Bank will be closing the Trust's bank account and has

requested that the Trust's funds be transferred to another banking Instltution, with the written
approval of the Department of Mineral Resources ("DMR").

Werksmans Inc. Reg. No. 1990/007 215721 Registered Office 155 5th Street Sandton 2196 South Africa

Directors D Hertz (Chairman) AL Armstrong BA Aronoff DA Artelro T Bata, LM Becker JD Behr AR Berman NMN Bhengu Z Blleden HGB Boshoff GT Bossr
TJ Boswell MC Bronn W Brown PF Burger PG Cleland )G Cloete PPJ Coetser C Cole-Morgan N de Vllliers R Driman L3 du Preez RJ Feenstra S Fodor
S7 Gardiner D Gewer JA Gobetz R Gootkin ID Gouws GF Grlessel J Hollesen MGH Honlball VR Hosiosky BB Hotz HC Jacobs TL Janse van Rensburg N Harduth
G Johannes S July J Kallmeyer SLG Kayana A Kenny BM Kew R Kltloran N Kirby HA Kotze S Krige P Krusche P le Roux MM Lessing E Levenstein JS Lochner
K Louw JS Lubbe BS Mabasa PK Mabaso MPC Manaka HMasondo SM Moerane C Moraftis PM Mosebo KO Motshwane L Naldoo JNickig JJ Niemand
BPF Olivier WE Oosthuizen S Padayachy M Pansegrouw Cp Pauw AV Pllay D Plsanti T Potter BC Price AA Pyzlkowski RI Raath A Ramdhin L Rood
BR Roothman W Rosenberg NL Scott TA Sibldla LK Siiberman JA Smit JS Smit BM Sono I Stevens PO Steyn J Stockwell W Strachan JG Theron 13 Truter
3 Trudgeon PN van den Berg AA van der Merwe HA van Niekerk FJvan Tonder JPvan Wyk A Vatalldis RN Wakefield DC Walker L Watson D Weglerskl

JOHANNESBURG « CAPE TOWN « STELLENBOSCH « TYGER VALLEY
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8 The trustees of the Trust have advised the business rescue practitioners that they have
identifled the Bank of Baroda as the banking instltution to whom the Trust's funds wiil be
transferred. At present the trustees intend to transfer an amount of R1.5 billion,

9 In light of the fact that the DMR has Indicated that it is agreeable to the Trust's funds being
transferred to the Bank of Baroda, provided they are a bank registered as such by the South
Afrlcan Reserved Bank ("SARB") and recent press reports which have Indicated that SARB is
investigating the Bank of Baroda, the business rescue practitloners have requested us to write
to you to enquire whether SARB has any reservations or concems wlth the trustees
transferring the Trust's funds to the Bank of Baroda.

10 We understand that the DMR has approved of the transfer of the funds, subject to the
condltion referred to above, and that the transfer of the funds Is imminent,

11 Your urgent attention and response to thls would be appreciated.

12 We look forward to hearing from you.
Yours falthfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.
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WERKSMANS

ATTORNEYS
MEMO

TO: JOHANN DE JAGER — GENERAL COUNSEL OF THE SOUTH AFRICAN RESERVE BANK
FROM: ERIC LEVENSTEIN

SUBIECT: OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)
DATE: 7 JULY 20156

1 We refer to our letter dated 27 June 2016 ("Letter"},

5> We have been requested to provlde futther background informatlon In relation to the Letter,
which we set out hereunder.

3 Optimum Coal Mine Proprietary Llmlted (“OCM“}, the company that owns the Optimum coal
mine, was placed in business rescue on 4 August 2015 and remains In buslness rescue.

4  Plers Marsden {"Marsden") and Peter van den Steen ("Van den Steen") are the jolnt buslness
rescue practitioners of OCM who have full management control of OCM n substltution for the
board of directors and pre-exlsting management by virtue of s 140(1){a) of the Companles Act
71 of 2008, i

5 Werksmans acts on behalf of Marsden, Van den Steen and OCM,

6  The purpose of this memorandum Is to place SARB in possesslion of further informatlion about
the sequence of events, at least as far as our clients are aware, that led to the trustees cof the
Opttmum Mine Rehabilltation Trust Fund ("Trust") decidlng to transfer the Trust’s funds te an
account held with the Bank of Baroda, '

7 The.ReguIations under the Mineral and Petroleum Resources Development Act 28 of 2002
("MPRDA") and the provisions of the Natlonal Environmental Management Act 107 of 1598
(“NEMA™) together with Its Regulations requlre securlty In relation to the rehabilitation
obligations of OCM.

8§  The security has been provided by funds belng held In a Trust established under a Deed of
“Trust for the establishment of Cptimum Mine-Rehabilitation Trust Fund ("Trust Ceed ").

9 The Trust Deed Identiflies OCM as the beneficlary of the Trust,

10 The Trust Is a separate legal entlty, administered by the trustees, In accordance with the
provlsions of the trust instrument, for the benefle of the beneflclarles, and In furtherance of
the objectives of the trust.
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11 Insofar as the Trust in question is concerned, It is controlled by the trustees, who in this
instance were nominated, and subsequently appolnted by Tegeta Resources and Exploration
Proprietary Limited ("Tegeta"), for the benefit of OCM, the beneficlary of the Trust.’

12 Our dlents, as buslness rescue practitioners of OCM, exercise no control over the Trust

13 The objects of the Trust are expressed in clause 3.2 of the Trust Deed as -

"The sole object of the Trust Is to apply its property solely for rehabilitation upon
premature closure, decommissioning and final closure and post closure coverage of any
latent and residual environmental Impacts on the area covered In terms of any permit,

right, reservation or permisslon; to restore one oI [more areas to thefr natural or

predetermined state; or to a land use which conforms to the generally accepted principle
of sustainable development and apply the funds recelved by It In accordance with section
11(hA) and s 37A of the IT Act, in order to discharge the statutory obligations of the
beneficiary/les

14 The business rescue practitioners of OCM- were advised by the trustees that the Standard Bank
of South Africa Limited ("standard Bank™) had advised them (the trustees) that the funds held
In an account, in the name of the Trust, with Standard Bank, needed to be transferred to
another banking institution on the basis that Standard Bank did not intend to establlsh
business relationships with Tegeta and would be terminating its relationship with all
companles in the Tegeta group.

15 OCM is a subsidiary of Tegeta, pursuant to Tegeta having acquired, Inter alia, the shares and

dalms held by Optimum Coal Holdings Proprietary Limited in OCM, durlng December 2015,

16 The effect of Standard Bank's declsion is that Standard Bank will be closing the Trust's bank
account on 27 July 2016 and has requested that the Trust's funds be transferred to another
banking Instltution, with the written approval of the Department of Mineral Resources
("DMR").

17 The trustees of the Trust accordingly advised the business rescue practitioners that they had
identified the Bank of Baroda as the banking institution to whom the Trust's funds will be

transferred.

18 1In light of the aforesaid, the business rescue practitioners engaged with representatives of the
standard Bank to determine whether there was any basis upon which the bank would conslder
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retaining an account In the name of the Trust for the Trust's funds, Standard Bank advised the

business rescue practitioners that it was not In a position to do so.

19 Glven the stance of Standard Bank (coupled with the attitude of other commercial banks, who
had expressed thelr Intention in the press no longer to hold accounts for and on behalf of,
inter alia, Tegeta) and notwithstanding the limited abllity of a benefidary to direct the trustees
to act In any particular manner Insofar as the Trust is concermed, the business rescue
practitioners, as representatives of the beneficiary of the Trust, did, in correspondence to the
trustees of the Trust, Indlcate thelr concern wlith the transfer of the funds and sought an
irrevocable and unconditional undertaking from the trustees that they would ensure that at all
times the Trust's funds -

19.1 be held In "trust" and in an account or Invested Into instruments which comply with
section 37A of the Income Tax Act 58 of 1962;

19.2 remaln ring-fenced in a separate "trust" account;

19.3 would not be used or drawn down on, unless required for the purpose of OCM's
environmental rehabilitation obligations in terms of the Trust Deed; and

19.4 be malntained at a level sufficlent to discharge OCM'‘s statutory obligatlons under the
MPRDA and NEMA (the latter as read with the regulations promulgated under NEMA on
20 November 2015 dealing with financlal provisions for rehabliitation).

20 A copy of the Trustee's undertaking Is enclosed herewith.

21 The DMR indicated that It was agreeable to the Trust's funds beling transferred to the Bank of

Baroda, provided the Bank of Baroda Is a bank registered as such by SARB. A copy of the
DMR's letter Is enclosed herewith.

22  The busliness rescue practitioners researched the nature of the Bank of Baroda's license and
credit rating, glven the amount of the funds (approximately R1.5 billlon) to be held on deposit
at the Bank of Baroda, but the Investment decision, was ultimately that of the trustees of the

Trust and not that of the business rescue practitioners.

23 The practitioners met with representatives of the Bank of Baroda, ex abundanti cautela, to
ensure that the Bank of Baroda was aware of the nature of the funds, that they needed to be
ring-fenced and not utilised as security and to confirm that the bank had a copy of the Trust
Deed.
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24 The purpose of our memorandum Is to pring thls matter to the attentlen of the SARB.

25 We trust that you find the above In order.
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MEETING WITH BANK OF BARODA

= Present -

- Nazeem Howa

- Pushpaveni Govender

- Ronica Ragavan

- Mr Gupta - Bank of Baroda ,

- Representative from Bank of Baroda — Bank of Baroda
- Piers Marsden

- Eric Levenstein

- Lauren Becker

= Given the current environment, the discussions were deemed to be confidential.

= Piers Marsden -

- The business rescue practitioners are grateful for the support that the Bank of
Baroda has shown to OCM by agreeing to provide banking facilities to the Trust.

- The trustees are in the process of transferring R1.5 billion to the Bank of Baroda from
The Standard Bank of South Africa.

- We, the business rescue practitioners trust that the Bank of Baroda will ensure that
the trust funds are safely kept.

- The mine appears to be on the way to a sustainable operation.

- The business rescue practitioners want to be in a position to discharge the business
rescue of OCM soon.

- The business rescue practitioners, in conjunction with the new shareholder
representatives are trying to resolve the situation with the pre-commencement
creditors.

- Thereafter it will be up to the management of OCM to manage the mine.

- Despite the statements made in the press, the business rescue practitioners believe
that there remains a sustainable asset at Optimum.

= Ronica Ragavan - P Govender is a representative in this meeting of the Optimum
Coal Mine Rehabilitation Trust.

= Piers Marsden -

- When the rehabilitation obligations of the mine need to be done, the funds will need
to be available.

- As a bank you will understand that the funds have a designated purpose and the
trustees have a responsibility to ensure that the funds are protected.

= Ronica Ragavan - A trust account has been opened with the Bank of Baroda as well
as a separate current account for the trustees.

= Piers Marsden -

- The business rescue practitioners of OCM represent the beneficiary of the trust funds.

- We as beneficiary want to make sure that the funds are ring-fenced.

- The funds cannot be used as security and cannot be paid out.

- The aim is for OCM to be out of business rescue by 22 July 2016.

- The business rescue practitioners are trying to reconcile the claims of the pre-
commencement creditors.

= Ronica Ragavan -
- There are creditors from way before business rescue that weren't paid.

- Not sure how Glencore dealt with this.
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= Piers Marsden -

- We will get to a point on the big accounts.

- For the balance of the creditors, they will be asked to sign a settlement agreement
prior to payment.

= Ronica Ragavan -

- There are R259 million in pre-commencement claims.

- The aim is to pay creditors in terms of the business rescue claim forms that they
have submitted.

s Piers Marsden - Pre-commencement creditors cannot get paid unless they sign a
full and final settlement agreement

= Representative from Bank of Baroda - What will happen if someone comes along
later and claims?

* Ronica Ragavan - It will be OCM's responsibility to deal with such claims.

= Piers Marsden - We have tried to put a final date on the submission of claims.

« Eric Levenstein - When you talk about a trust account, is it held in terms of South
African law? And do you have a copy of the trust deed?

= Representative from Bank of Baroda - Yes, we have a copy of the trust deed.

= Representative from Bank of Baroda -
- Yes - the funds are held in trust in accordance with South African law.

- The Bank of Baroda has taken legal advice from its attorneys, AW Jaffa, who is based
in Pretoria.
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----- Forwarded Message -

From: "Plers Marsden” <pmarscien@matusonassociates.co.za>
To: “ce sa" <ce,sa@banlkofbaroda.com>

Sent! Monday, September 5, 2016 7:50:27 AM
Subject: Optimum out of BR

Dear Mr Gupta,

Thank you for taking the thme te meet with us on 13 June 2016 at the offices of the Bank of Baroda In
Sandton, '

T T R T g A A

we are most grateful that notwithstanding the current environment In which Tegeta Exploratlon and
Resources Proprietary Limited finds jtself with regard to banking in South Afrlca, that the Bank of
Baroda has extended Its support to optimum as well as to the trustees of the Optimum Mine
Rehabllitation Trust Fund ("Trust"), for the holding of the Trust's ‘environmental rehabllitation funds.

T

e

[T

We are p|éased to advise you that OCM was discharged from business rescue on 31 August 2016 and o
that the management of optimum Coa! Mine Proprietary Limlted ("OCM") Is now In the hands of its )
board of directors, ' ‘ S

T

e T

Notwithstanding this, as you are aware from the Trust Deed {which you have a copy of} OCM, remains
the beneficlary of the Trust's funds and accordingly the Trust's funds are required at ali times to be
safely kept In order to achleve the objectlves set out in the Trust Deed. ‘

We are comforted, followlng our meeting, with the knowledge that the Bank of Baroda has taken legal H
advice and wiil ensure that the Trust funds are held as trust funds In accordance with South African ¢
law, that they are earmarked as rehabliitation trust Funds, that they wil! be ring-fenced and not used i
or drawn down on, uniess regulred for the purpose of OCM's anvironmental rehabiiitation obilgations In
terms of the Trust Deed, and that they will not oth erwlse be used.

We thank you once again for your support. |
Regards . _

plers Marsdan

1 +27(0)83 556 6751

b: 427(0)11 728 7166(7

& +27(0)86 554 9998

Wi www.matUSonassoctates,co.za

Should you not be the addressee and receive this e-mail by mistake, kindly notify the sender and
de{ete this e-mall, Immediateiy and do ot disclose or use same In any manner whatsoever \'/iews and
apinlons expressed in this e-mall are those of the sender unless ciearly stated as those of tllm "
company. The company accepts no llabllity whatsoever for any joss or damages whatsoever and
howsoever Incurred, or suffered, resulting, or arising, from the use of this emall or its attachments.

The company does not warrant the integrity of this e-mall nor that it Is free of errors
viruses,interception or interference, : f

Please consider the environment before printing this emall.
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Directorate for Piiority Crime Investigatlons

Antl-Corriiption Desk

A5 Promat Bullding :
1 Cresswell Road i
Sliverton ;
Pratoria b
Emall; corruptlonreports@saps.qoviza H

REPORT IN TERMS OF SECTION 34(1)}{a} OF THE PREVENT!EQN AND COMBATTING
OF CORRUPT ACTIVITIES ACT 12 OF 2004

A i TR o e B R e ot it et ot o T D |

1 We were appolnted on 4 August 2015 by the Companles and Intellectual Property

Comtnission ("CEPC™) as the jolnt business rescue practitioners of Optimum Coal : 5

) Holdings Propristary Limited ("QCH") and its wholly-owned substdiary, Optimum Coal” A
= : Mine Proprletaty dmited ("OCM™),

2  OCH was dlscharéed from buslness rescle on 15 April 2016, A copy of form CoR125.3 2

stamped by the CIPC Is enclosed marked A, OCM Is still In buginess rescue. H
W Wa are accordingly addressing this to you In our capacities as the former, and current, ﬁ
jolnt buslness rescue practitioners ("BRPs") of OCH and OCM respectively. A copy of .

each of our certificates of appolntment in respect of OCH and OCM is anclosed
marked B1 and B2,

4  The information contalned In this letter ls provided in tarms of section 34(1)(a) of the g
Preventlon and Comnbatiing of Corrupt Adtivitles Act 12 of 2004 ("PRECCA"),

5 At the time of our appolntment a8 BRPS, OCH was the maforlty shareholder of OCM i
and Glencore was the ultimate beneficlal majotity shareholder of OCH.

4 During or about 10 December 2015, OCH (then In business rescue), Tegeta
Exploration & Resources Proprietary Limlted ("Tegeta"), Glancore International AG
and Oakbay Investmetits Propietary Limited entered Into a written sala of shares and
. clatms agreement (as amended by the First Addendum datad 7 March 2016, the
( - ‘Second Addendum dated on or aboutt 7 Aprl) 2016 and the Third Addendum dated on
FAENE “of about 13 April 2016) ("Sale Agreement™), In terms of which Tegeta agreed (o
purchase the shares and clalms ("Target Shares and Claims™) held by OCH In certaln
of \ts subsidiaty companles, Including OCM ("OCH/Tegeta Transactlon"), The
businass rescue practitioners were a party to these agreements.

7  The detalls of the sharehclders and the directors of Tegeta can be ascertalned from
the CIPLC,

8  Aster the commancement of buslness rescua proceedings, OCM began supplylng coal
to, Inter allos, Tegeta on agreed payment Lemns. We understand that Tegeta Is &
suppliar of coal to Eskom Holdings SOC Limited {"Egkot™).

9  In terms of the Sale Agreemant, Teqeta was recquired, among other things, to make
payment of the purchase price, in the amount of approximately R2.15 billlon
("Purchase Price”) for the Target Shares and Clafms,

10 The Safe Agreement was subject to the fulfiiment of certain susbenslve condlifons.
These suspensiva conditions were fulfilied and/or walved, as the case may be, by

& Aprll 2016, thereby rendering the Sale Agreement unconditional,
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1i The Purchase Price was required to be paid by Tegeta to Werksmans Attorheys, as ;
escrow agent ("Escrow Agent"), on the third business day after the date on which B
the Sale Agreement became unconditional, which was 13 Aprll 2016, )

2 Plers Marsden ("Marsden®) recelvad a telaphone call from Nazeem Howa ("Howa"),
on 11 April 2016 (le two days before payment was due under the Sals Agresment),
requesting a meetihg at the offices of Tegeta In Sandton on such date, The meating
was hald on 11 Aptll 2018 at approximataly 10h0G,

AR P s G OIS T B,

13 At such meeting, Marsden was advised by Howa that Tegeta was R600 milllon short in

respact of the Purchase Prics and reguested Marsden to approach FirstRand Bank

Lmited (acting through lts Rand Merchant Bank divislon), Investsc Bank Limitad

(acting through its Corporate and Institutional Banking divislon) and Nedbank Limited

(acting through Its Corporate and Investment Banking division} ("Consortium of

Banka"), to request a bridging loan In the amount of RE0O millieh, to flnance the

L .U,( e shottfall on the Purchase Prica, The Consortlum of Banks were pre-éxisting lenders and
RN the major creditor of OCH.

[RETEE RO

ate=ry

e T e

T e AT e e

14 At 13h30 oh 11 Aur) 2018, Marsden arranged & meeting with the Consortium of Banks
at the offices of Rahd Merchant Bank In Sandton. The meeting was attended by
representatives of the Consortlum of Banks and Glancore, at which meeting the
Consortlum of Banks requested that Marsden adviss Howa that the banks ware nok
prepared to finance the shortfall of the Purchase Price,

Ve

O -y

i, S R R b e

15 Marsden telgphonically communicated the decislon of the Consortium of Banks to Howa
on 11 April 2016 sometime after the conclusion of the meeting at approximately
15h00, ' :

16 On 14 Aphil 2016 the Escrow agent confirmed to us that payment of the Purchase Price
was made in full to the Escrow Agent's account,

£7 ©On 12 June 2016 and 12 June 2016 ("Eplsodes'), Carte Blanche alred a featurs on
the OCH/Tegeta Transaction, which precipitated the release of varlous press articies
thereafter {("Articles”), A full langth Interview with Howa ("Interview") was also made
avallable on the Carte Blanche website on 20 June 2016,

i }J 18 Wa viewed the Epleodes and Interview |n the week of 20 June 2016 and we viewed the
R Artlcles,

10 Pursuant to the Eplsade, Interview and Articles, we feamead, for the first time, that -

19.1 Eskormn had made a pre-payment to Tegeta, for the purchase of coal from Tegeta,
In an amount of R586 mittion ("Pre-Payment"); and

1.2 the coal for which the Pre-Payment was made by Eskown appears to nave been,
or s to be, procured from OCM for Tegeta, and dellvered by QCM to Eskom's Aot
Power Station. L

20 We have come to learn from the Episodes, Interview and Artlcles that the Pre-Payment
was approved by a cominittee of Eskom representatives at a meeting held at 21h00
on 11 Aprll 2016, This meeting was held on the same day on which the request for the
bridglrig finance was made to, and rejected by, the Consortlum of Banks,

21 Pursuant to the Interview, Howa remarked that the pre-Payment had bsen made on
the basls that OCM was in buslness rescue and required money for Its igutdity and for

the start-up of equipment,
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27 We confirm that the Pre-Payment was not made to OCM and that OCM provides a
30-day payment term to Tegeta for the delivery of coal, on behalf of Tegeta, Yo the
Arnot Power Statlon, .

T — T

23 We are mindful of sacton 34(1)a) of PRECCA and our obligation to report any
susplclous activity. We do not Intend to draw any conglusions from the aforesaid, but
wish to draw your attention to the dreumstances of which we ara aware, as a matter
of caution,

24 The content of this letter Is private and confidential and Is gpecifically addressed to the
argans of state responsible for law enforcement and arrcliiary Issues to deal harawith
and Is not Intended te, and should not, be published.

25 Wae reserve our rights to provide supplementary documents and information as and 4
when ‘they may be required as a result of any Investigation andfor prosecution that

ay be conducted.

Yours fafthfully ‘ : :
e = _B |

R 1§
Plers Marsden and Peter van den Stean § E

Jolnt Business Rescue Practitionars of Opttmum Coal Mine Proprietary Limited
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Annexure B

Unlgue referance Number 1R2616/07/19

ACKNOWLEDGEMENT OF RECEIPT IN TERMS OF SECTION 34{3)(a) OF THE PREVENTION AND COMBATING OF
CORRUPT ACTIVITIES ACT, 2004 {ACT NG, 12 OF 2004)

[, Ngubane NE

(Full Names ond Surname}

Rank.  Warrant Officer PERSAL ¢

Number 740 ]5 {2 [3 218 |- I8 |
statiohed at DPCI PCMC
Tal.Na {012] 846 4016 Cellular No -

Email Address  CorvuptionReports@saps.g0.23

acknowladge raceipt from:

Piars Michael Marsden / Petrus Francois van den Steen

The followIng documentation was received with the report:

Attached additional Information,

oh day 1
Signed at Silverton Pretoria | this  ath of July . 0 6

Ngubane NE
SIGNATURE OF THE DESIGNATED MEMBER
DIRECTORATE FOR PRIQRITY CRIME INVESTIGATION (DPCI)

o
HAWK S

LA ILLATT IR FADIT ¢ (21T Nyl hidids
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STAATEKDERANT, 7 DEGEMBER 2012 o, 88040 & g

. Anpexure A

TAKING DOWN OF REPORT CONTEMPLATED I SECTION 34{3}{a) OF THE
PREVENTION AND COMBATING OF CORRUPT ACTIVITIES ACT, 2004

TOt CENTRAL REPORTING OFFCE) DIRECTORATE FOR PRIORITY CRIME INVESTIGATION
(opa)

b B Joy
__;ﬁ_&mp [ e
Rk ety w120 2] OISO |
stetioned ot Py o S VERTON
Tel.No 2 Rub u2dy: CalorNe (371 W8} 2HOX)

ewail address Sarneus porrapt.Sec @ cops . SOV, 20
a designated momibar of the Diractorate for Priofity Erime thvestigstion (DPCt}in the South African
Pmmmrwmmmm{mmmwemmq .

from & putson holding a position of suthority =8 contemplated In sectian 34(4) of tha Act,

PeNE S Cesaloo\s SR PER ST
(Rl Motz i Sirnasss of parseo msida ire report)

e [T i Ielalelelz ulels 3]
wiith tha following contict partisulars:

Bl

Restdentlal . cunge WenEORE DBNME | ool IS 0E | e
Address . {ubib)
) THARF L 7
#S obbrArA S BALCH )
Ccph, DEEAC foouatey)
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Reprodiioad by Snbinel Ouilns i derwss of Governbient Prlnter's Coppright Auvharlty No, 10555 dated 02 Fubtitary 1998

G036

8 No, 33048 GOVERNMENT BAZETTE, 7 DECEMBEX 2012 ' ? .

Tha repott recalved enizls the followlhg:

Description of tha slleged ofiehes — Vick the applicabile offennels) Tlek
Rarcl | Sec§ | Gepera) Ofence of Comupilon :
Partd | Sapd | Offences in respact of Cornipt Activitlas relsting to jublic Officars

Secd | Gientasln rerpatt of Corrupt Activitles refating to Forelgn Pubilie officlals
Bac 6 | Ofrneas In chspact of Corrupt Activides telating to Agents

R e o T E A R T e T
o R T

B

it A et -
B

Sat7 | Offanzes in respect of Cornupt Acivitles relating to membars of Loglslative Authority 5

oo B | Oentes I resnect of Corrpe Aotiuttles relning to sudlcial Officars 3

Gnag | Offarcesin respact of Corrt Activities relating to members of Prosecuting &

Autharity &

Partd | Secid | Offences of receiving or offering of nnautharised gratfication by ar to pariy to ah fff

emoloyment relotionship . i

PariA 1 Secil | Offences Inrespect of Corrupt Activities relaing towknesses and evidanth material : ij%

dusitg cortaln proceedings . . B
) SendZ | Offanges I respeet of Corrupt Activitles relating o Contracts 7 £
3 Soc 18 | Oifancet \n respact of Cornipt Activies refating to pracucing and withdrawel of ’9
tendary b

Yes 14 | Offericasin remneck of Corrupt Activitles relting to Aucilons 3:

hg

Sar 15 | Offences in respect of Corrupt Activities refatisg Lo Sporting Bvents

T

Goo 16 | Offensas In respact of Sornibt Activities relamg 10 Gambling @nives or Games of
Chuhoa — ! i
Part& | $ec20 | Dtheroffences Talating ta cornipt ackiviites - Aecessory to or after offence ss i ‘kg\;
rontemplated In PertL, 2,3 or 4. or section 21 ; ‘g
Sec 21 | Otner oftences relating to corfpt activiiles - Attempt, conspiracy and (nducing s .i

angiliér persoh to cormit cifence in terme of this Ack |
Chup 7 | Seo 3% Theh, fraud, axtertion, forgary or \ittaring of = forged document invalving an amolnk J

{1}(e) | of §100,000-00 or MOTE, -

1,  Provide 3 brief description of the suspiclon of o allaged oifancels) committed. {What, when,
where, why and how). s 1t 36l vigoingd
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Reprodnced by Swbinet Ouling In terme of Govermienit Prisei’s Copyedght Amiliority No, 10505 dated 03 Vlpory 1998 L”f U ¥

_ STAATSKOERANT, 7 DEDENBER 2012 N, 95048 7 t
2, How did the susplefoh of jnowlatge of the alleged offanuls) cometo your atrention L
‘ i
o, ParASEEE Areposes i
.

S

FocT N NG

g, Pl Namas, identity huribar o pate of Birth ant contack detalls ofpmoh{s‘; allegadty
frwolved in offancats), s well as i s{hav/thel position hekd and the Fota that he/she/they

played In the cotamissian of sueh offencats) : ;
e

< o, P BRI e T
B e "

4, " yhat fs the raal of potential fmpact, 105588 or consequences of zuch aftaped offenes(s)?
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5. Dboesdo gumantatlon of avidencs In support of the aliegatons axlst and whataffrem whom
can sueh doeumentaiion of evidence be whstrined? indloate what Infotmation wes provided

with the vapott?
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6 - Wasthd matter reported to any other person of suthority snd i st to whom, whan snd what
teferance number was provided?

e Asuteers  Arconceso
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7, het s the nature ahd extent of the gratification or henefit Involved? Any Informution to the
reporter’s knowtedga about the standard of fivkng of the potsoh(s) sllegadly involvad,
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B,  Name and contact tatalls of possibla witnesses 1o the alteged offancels)
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< mn Portintel s Asorpacneo

Slgnad on day
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BECRETARY

| RE OF THE DESIGNATED VEMBER
DIRECTORATE FOR PRIDHITY CRIME INVESTIGATION (DPC)

Unlue reporting
referente number
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Directorata for Priority Ciime Investigations

Antl~-Corruption Desk
A5 Promat Buiidlng
1 Cresswell Road
Sllverton

Pretorla

B e S L A o v s g S b

Emall: corruptionreports@saps.gov.za

REPORT IN TERMS OF SECTION 34{1)(a} OF THE PREVENTION AND COMBATTING
OF CORRUPT ACTIVITIES ACT 12 OF 2004 ' : '

1 We were appolnted on 4 August 2015 by the Companles and Inteliectual Propetty
Commlssion ("CIPC") as the jolnt buslness rascus practitioners of Optimum Coal
Holdings Propietary Limited ("OCH™) and its wholly-owned subsidiary, Optimum Coal
Mine Propristary Umited ("OCM"),

2 T ot ST
R R S T R 0 e R T A

2 OCH was dischargad from business rescug dn 15 April 2016, A copy of form CoR123.3
stampet by the CIPC Is enclosed marked A, QUM s still In business rescue.

3 We are accordingly addressing this to you In our capacities as the former, and current,
‘ jolnt husiness rescue practitioners ("BRPs") of OCH and OCM respectively, A copy of
each of our certificates of appointment In respact of OCH and OCM is enclosed

marked BA and B2,

R o R o K P ]

4 The Information contained [n this letter ts provided In terms of section 34(1)(a) of the
Prevention and Combatting of Carrupt Activitles Act 12 of 2004 {"PRECCA™),

5 At the time of our appolntiment as BRPs, OCH was the majority shareholder of OCM
and Glencore was the ultimate beneficlal majority shareholder of OCH.

6 ODurlng or ahoutr 10 December 2015, OCH (then in busihess rescue), Tegeta
Exploration & Resources Proprietaty Umited ("Tegeta"), Glencore International AG
and Oakbay Investments Proprietary Hmited ertered Inta a written sale of shares and
claims agreement (as amended by the First Addendum dated 7 Maych 2016, tha
Second Addendum dated on or about 7 April 2016 and the Third Addendum dated on
or about 13 Aprii 2016) ("Sale Agreement"), In terms of which Tegeta agreed to
purchase the shares and claims (*Targat Shares pnd Claims®) held by OCH In certalin
of Its subsidiary companles, including OCM ("oCH/Tegeta Transaction"), The
business rescue practitioners were a party to these agreements.

T S T AT R TR RO T a ¥

e e P E e T Ny el ded v

e

7' The detalls of the shareholders and the directors of Tegeta can he ascertainesd from !
the CIPC, ] A

8§ After the commencement of business rescue proceedings, OCM bayan supplying coal
to, Inter allos, Tegeta on agresd payment terms, We understand that Tegeta ls a
suppHer of coal to Eskorn Holdings SOC Limlted ("Eskom®),

9 In terms of the Sale Agresment, Tegeta was required, among other things, to make
payment of the purchase price, in the amount of approximately R2,15 bililon
("Purchase Price™ for the Target Shares and Claims,

10 The Sale Agreement was subject to the fulfiiment of certaln suspensive condltions.

‘These suspensive conditions were fulfillec and/er walved, as the case may he, by
B April 20186, thereby rendering the Sals Agresment unconditional.

gz LU
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i1 The Purchass Price was required to be pald by Tegeta to Werksmans Attorneys, as E
escrow agent {"Escrow Agent"}, on the third business day after the date on which :E
the Sale Agreement became unconditional, which was 13 Aptil 2016,

12 Plers Marsden ("Marsden®) recelved a telephone call from Nazeem Howa ("Howa"),
an il Aprll 2016 (le two days before payment was due under the Sale Agreement),
recriesting a meating at the offices of Tegeta In Sandton on such date, The meeting
was heid on 11 Aprll 2016 af approximataly 10h00, '

13 At such mesting, Marsden was advised by Howa that Tegeta was RE00 mkillon short
respect of the Purchase Price and requested Marsden to approach FlirstRand Bank
Imited (acting through Its Rand Marchant Bank divislon), Investec Bank Umited
{acting through its Corporate and Institutional Banking division) and Nedhank Limited
(acting through Its Corporate and Investment Banldng diviglon) {"Consartlum of
Banks™), to request a bridging loan In the amount of RGUD milion, to financa the
shortfall on the Purchase Price. The Consortium of Banks were pre-existing lendars and
the major creditor of OCH.

X VT IT GTTRT  SH TR DA P

R |

T

)

14 At 13730 on 11 Aprll 2016, Marsden artanged a meeting with the Consortium of Banks
at the officas of Rand Merchant Bank In Sandton. The mesting was attended by
representatives of the Consortium of Banie ang Giencore, at which meeting the
Consorilurn of Banks requesterd that Marsden advise Howa that the banks were not

~ prepared to finance the shortfall of the Purchase Price,

15  Mareden telephonically communicated the decslon of the Consostium of Banks to Howa
on 11 Aprll 2016 sometime after the cendusion of the mesetihg at approximately
15h00, ‘

B TR TR

R Ee IR TR e I

16  On 14 April 2016 the Escrow agent confirmmed to us that payment of the Purchase Price
was made [ full to the Escrow Agent’s account,

17 On 12 Jume 2016 and 19 June 2016 ("Episodes”), Carte Blancha alred a feature on
the OCH/Tegsta Transaction, which precipitated the release of varlous press articles
thereafter ("Artlcles™, A full length Interview with Howa ("Interview™) was also made
avallable on the Carte Blanche webslte en 20 Juna 2016,

18 We viewed the Eplsodes and Interview In the week of 20 June 2016 and we viewed the
Artlcies. i

19 Pursuant to the Eplsode, Interview and Articles, we tearned, for the first time, that ~

19.1 Estcom had made & pre-payment to Tegata, for the purthase of coal from Tegetd,
in an amount of R5B6 miillon {("Pre-Payment"); and

19.2 the toal for which tha Pre-payment was made by Eskom appears to have been,
or Is to be, procured from OCM for Tegeta, and delivered by OCM ta Eskom's Arnot
Power Statlon.

20 We have come to learn from the Episodes, Interview and Articles that the Fre-Payment
was approved by a committee of Eskom representatives at a meeting held at 21700
on 11 Aprll 2016, This meating was held on the same day on which the request for the
bridging finance was made to, and rejacted by, the Consortlum of Banks,

21 Pursuant to the Interview, Howa rermarked that the Pre-Payment had been made on !
the basls that OCM was In business rescue and required money for its liquidity and for

the start-up of equipment.
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57 We cohfirm that the Pre-Payinent was not made to OCM and that OCM provides a

30-day payment term to Tegeta for the delivery of coal, on behalf of Tegeln, to the
Arnot Power Station.

23 We are mindful of section 34(1)(a) of PRECCA and our obligation to report aiy
susplclous activity, We do not Intend to draw arty conclustons from the aforesald, but
wish to draw your attentlon to the dreumstances of which we are awate, as a matter
of cautlon.

PR p - 5 r LT Y

24 ‘The content of this lattar 15 private and confidential and ls spaciiically addressad to the
organs of state responsible for law enforcement and ancillary lssues to deal herewlth
and Is not Intended to, and should not, be published.

25 We reserve ol rights to provide supplementary documents and Information as and
e when they may be required as a result of any Investigation andfor prosecution that
ST may be conducted.

o

"plers Marsden and Peter van den.Steen
Joint. Business Rescue Practitioners of Optimum toal Mine Proprietary Umited

Yours falthfully
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Companies and intafiectual Property Commlssioft
Ropublic-of South Afilca

Notice of Substantial implementation of Business tfieacue Plan

Form GoR 125.3
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Companies and Intellectual Property Commission e
Repubiic of South Africa "
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Annexura B

Unfque reference Number IR2016/07/18

ACKNOWLEDGEMENT DF RECEIPT IN TERMS OF SECTION 34(3)(a) GF THE PREVENTION AND COMBATING OF
CORRUPT ACTIVITIES ACT, 2004 {ACT NO, 12 CF 2004)

[ Ngubane NE

{Full Names and Surname)

Renk  Warant Ofﬂcér PERSAL
e A CN CH FN ENERER SN ER

stationed at DPCI PCMC

Tel,No [012}'845 4016 tellular No .

Emal Address  CorruptionReports@saps.po.2a

SR P AR N S e PPN R T R AL N o

o F

blus

acknowledge receipt from:

piers Michael Marsden / Petrus Francois van den Steen

The following documentation was received with the report:

Attached additiona! Information,

H AW K‘g‘““‘ﬁ;

BRICKAAT EOA PRXA 4 S R RN,

on day

Signed a¢ Silverton Pretotrla this  ath of duly 20

“g.[gubane NE

SIGNATURE OF THE DESIGNATED MEMBER
DIRECTORATE FOR PRIORITY CRIME INVESTIGATION {prci}
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Annexure B

Unique reference Number  IR2016/) 07/19

ACKHOWLEDGEMENT OF RECEIPT IN TERMS OF SECTION 24(3)(2) OF THE PREVERTION AND COMBATING OF
CORRUPT ACTIVITIES ACT, 2004 {ACT HO. 12 OF 2034}

I, Ngubane NE
{Fuli Nemes ond Surname)
Rank  Warrant Officer :‘im [7iols]s |3f2{31i-ls ]
stationed at DPCI PCYAC
Tel.No {(012) 846 2016 Cellylar No -

Emall Address  CorruptionReports@saps.go.ta
acknowladge recaipt from:

Piers Michael Marsden / Petrus Francois van den Steen
The following documentation was recefved with the report:

Attached additional informastion,

on day i
signed st Silverton Pretoria this _4th of luly 20 6

Ngubana NE
SIGNATURE OF THE DESIGRATED MEMBER
DIRECTORATE FOR PRIORITY CRIME INVESTIGAYION (DPCY)
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OPTIMUM
COAL MINE

Delivered by Email and/or Facsimile
Displayed —

» Registered Office and Principal Place Business of the Company and anywhere where Employees
are Employed

s  Published on the Website Maintained by the Company and Accessible to Affected Persons

Hand Deltvered to the Trade Unions

31 August 2016

Attention: All Affected Persons
Optimum Coal Mine Proprietary Limited (in Business Rescue)

Attention: Companies and Intellectual Property Commission
businessrescue @cipc.co.za

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCU E)

1 We refer to the tenth status report circulated to affected person of Optimum Coal Mine
Proprietary Limited ("OCM") on 4 August 2016.

2 In terms of the aforesaid status report, we advised, among other things, that we were engaging
with Tegeta Exploration & Resources Proprietary Limited ("Tegeta"), the new owners of OCM,
to determine a means by which OCM can be released from its business rescue.

3 In order to discharge OCM from business rescue, we need to be satisfied that OCM is no langer
financially distressed within the meaning of section 128(1){f} of the Companies Act 71 of 2008,
as amended ("Act"} as is required in terms of section 141(2)(b) of the Act.

4 We confirm that OCM has procured the payment and/or settlement of the claims of the known
and undisputed creditors of OCM which arose prior to & August 2015 ('Pre-Commencement
Claims"), belng the date on which the business rescue proceedings of OCM commenced. The
rights of creditors to pursue claims disputed by OCM are reserved and can be resolved directly
with OCM, going forward.

Optimum Coal Mine (Pty) Ltd
(Registration No.: 2007/005308/07
144 Katherine Street, Grayston Ridge Office Parig, Block A Lower Ground Floor, johannesburg, South Africa
Tel: +27 11 542 2200 Fax: 086 685 1814

Directors: N Howa | PU Govender | ] Roux
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5 Accordingly, for this and other reasons, we are satisfied that OCM is no longer financially
distressed within the meaning of the Act and that OCM can be discharged from business
rescue.

&  This means that OCM will now continue to trade under the management and control of the
board of directors of OCM and that all querles related to contracts, services, disputed claims,
supplies and invoices should be directed to Nitin Singh on pitins@optimumcoal.com

7 We confirm that -

7.1 the discharge of OCM from business rescue does not affect the rights of employees and
: trade unlons and that any queries or concerns in this regard can be directed to OCM
through the existing structures; and

7.2 all other matters, for instance those related to the community, operational and/or legal
lssues that have been dealt with by the business rescue practitioners for the duration of
OCM's business rescue needto be directed to OCM through the existing structures,

8  On 31 August 2616, we filed a notlce of Termination of the Business Rescue Proceedings (Form
CoR125.2) with the Companies and Intellectual Property Commission in accordance with
section 141(2)(b)(ii) of the Act. A copy of the duly filed notice is enclosed herewith.

9 Please note that the website that has been maintained by OCM for the duration of its business
rescue proceedings and the business rescue email address will no longer be available following
the release of this notice and that all queries pertaining to OCM should be addressed Nitin
Singh on nitins @optimumcoal.com

10 We take this opportunity to thank you for your patience and co-operation during the process
and wish you everything of the best in your future endeavours with OCM,

Yours faithfully

Piers Marsden and Peter van den Steen
Joint Business Rescue Practitioners of Optimum Coal Holdings Proprietary Limited

Optimum Coal Mine (Pty] Lid
(Registration No.: 2007/005308/07
144 Katherine Street, Grayston Ridge Office Parl, Block A Lower Ground Floor, Johannesburg, South Africa
Tel:+27 11542 2200 Fax: 086 685 1314

Directors: N Howa | PU Govender | ] Roux
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Delivered by Email and/or Facsimile

Displayed —

« Registered Office and Principal Place Business of the Company and anyw here where Employees are
Employed

o  Published on the Website Maintained by the Company and Accessible to Affected Persons

Deliverad by Email and/or Registered Post to the Shareholders

19 April 2016
Attention: All Affected Persons ]

Optimum Coal Holdings Proprietary Limited {In Business Rescue)
Attention: Companies and Intellectual Property Commission

businessrescue@cipc.co.za
OPTIMIUNM COAL HOLDINGS PROPRIETARY LIMITED

1 We refer to the meeting held at Werksmans Attorneys on 8 April 2016 at which meeting the affected
persons of Optimum Coal Holdings Proprietary Limited ("OCH") were requested to consider and vote
on the business rescue plan published to affected persons of OCH on 31 March 2016 {"Plan").

2 We confirm that following the conduct of the vote in terms of section 152{1}(e) of the Companies Act
71 of 2008 {"Act") -

2.1 the Plan has been adopted with the requisite support of creditors;
2.2 the suspensive conditions to the 0CH/Tegeta transaction have now been fulfilled; and
2.3 the business rescue proceedings of OCH have been concluded.

3 We confirm that on 15 April 2016, we filed a notice of Substantial Implementation of the Plan {Form
CoR125.3) with the Companies and Intellectual Property Commission in accordance with sections
152{8) and 132{2){c){ii} of the Act and paragraph 5.3.1 of the Plan. A copy of the duly filed notice is
enclosed herewith. ‘

Optimum Coal Holdings (Pty} Ltd
(Repistration No: 2006/007795/07)
A member of the Glencore group of companies
Registered Address: 1 Floor, Nedbank Building, 23 Melrose Boulevard, Melrose Arch, Melrose North,
Joharmesbhurg, 2196, South Alrica
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johennesburg, 2076, South Africa
Tel +27 11 772 0600 Fax: +27 11772 0697

Directors: CM Bphwon, R Cohen, F Mahanyele, T Necube
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4 If vyou have any requests or gueries, you are welcome  to  refer them
optimumcoal@matusonassociates.co.za.

5 All notices that have been circulated to affected persons have been posted to OCH's website and are
accessible from www,optimumcoalbusinessrescue.co.zafwordpress

6 We take this opportunity to thank you for your patience and co-operation during the process.

Yours faithfully

Piers Marsden and Peter van den Steen
Joint Business Rescue Practitioners of Optimum Coal Holdings Proprietary Limited



