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I

PASSED BY ThE BOARD OP OP OPTIMUM COAL MINE
PROPRIETARY LIMITED (1007/005308/07) PASSED DURING A DULY
CONSTITUTED METING OF THE HELD ON 31 JULY ZOIE

We, the persons whose names appear below, and who have signed thIs document (or any
counterparts of it), are alt (or a majority) of the directors of the Company, and we hereby

1. acknowledge that all directors of the Company received notice of the meeting and the

agenda for the meeting end that a quorum is present for the meeting In person and/or
via electronic communication;

2. confirm that adequate written notice of the meeting and the agenda Items were given
• to all directors and that alt time periods for the convening of the board as

required in terms of the Company's Memorandum of Thcorporation and otherwise are

hereby waived and/or condoned, to the extent necessary1 given the urgency of the

agenda items; and

3. after careful consideration, adopt the resolutions below in accordance with the
provisions of the Company's Memorandum of Incorporation and the Companies Act 71

2008, as amended -

WHEREAS

1 All or a majority of the members of the board of directors of the Company, sufficient to

constitute a quorum and validly consider and resolve on such matters, reasonably believe

that the Company Is financially distressed within the meaning of section 128CL)(f)(i) of

the Companies Act reed with section 19(1)(e) of the Companies Act In that It appears

reasonabiy — -

1.1 unlikely that the Company will be able to pay all of Its debts as they become due and

payable within the Immediately ensuing six months; and/or

1,2 lIkely that the Company wIii become Insolvent within the Immediately ensuing six

months

2 Such members of the board of directors of the Company believe that there is a

reasonabie prospect of rescuing the Company In terms of Section 129(1)(b) of the

Companies Act.
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RSSOLVED THAT -

1 the company voluntarily begin business rescue proceedings and be placed under

supervision in terms of section 129(1) of the Companies Act;

2 the Company forthwith lodge the requisite documents for the commencement of business

rescue proceedings with the Companies and Xnteliecttiai Property Commission of South

Africa and any documentS ancillary thereto and/or necessary for the commencement

and/or continuation of business rescue proceedings;

and Petrus Van den Steen, turnaround speciallate, be
appointed as the joint business rescue practitioners in terms of section of the

Act; and

4 each of Clinton Martin Ephron and Richard Cohen, in his capacity as director of the

Company be and Is hereby authorised on behalf of the Company to do all things

necessary, or to procure the doing of all things necessary, and to sign any and all

documents, or procure the signing of any and all documents, as Is necessary —

for the Company to begin business rescue proceedings and to give effect to the

resolutions tlstacj above; and

4.2 In respect of the business rescue proceedings of the Company;

5 any dIrector of the company who was present at the meeting of the board when the

resolutions listed above were debated and passed may sign those In

counterparts end, despite the fact that the names of au directors of the Company appear

below, these resoiutlbns need only be signed by members of the board of dIrectors of the

company who are sufficient in number to constitute a quorum and validly consIder and

resolve on all matters discussed and agreed during the meetIngs

Na a: Cuben
Ca

Date: 31 JUL
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city: Dlrectot
Date: AUG L015

Name: Martin Ephron
Capacity: Director

31 JUL . S

•

Name: Phuthl .

Capacity: Director
Date:

31 JUL S
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•1

RESOLUTIONS PASSED THE SOARD OF DIRECTORS OF OPTINUM COAL HOLDINGS
PROPRIETARY LIMZTED ("COMPANY"), PASSED DURING A DULY
CONSTiTUmD MEETING OF ThE BOARD HELD ON 31 3ULY 2015

We, the persons whose names appear below, and who have signed th!s dacument (or any
counterparts of it), are all (or a majority) of the directors of the Company, and we hereby

1. acknowledge that all directors of the Company received notice of the meeting and the
agenda for the meeting and that a quorum Is present for the meeting in person and/or
via electronic communication;

2. confirm that adequate written notice of the meeting and the agenda Items were given

to all directors and that all time periods for the convening of the board meeting as
required in terms of the Company's Memorandum of Incorporation and otherwise are

hereby waived and/or condoned, to the extent necessary, given the urgency of the
agenda items; and

3, after careful consideration, adopt the resolutions below In accordance with the

provisions of the Company's Memorandum of incorporation and the Companies Act 71

of 2008, as amended Act'!),

WHEREAS

1 All or a majority Of the members of the board of directors of the Company, sufficient to

constitute a quorum and validly consider and resolve on such matters, reasonably believe

that the Company is financially distressed w!thln the meaning of section 128(1)(f)(I) of

the Companies Act read with section 129(i)(a) of the Companies Act in that it appears

reasonably —

Li unlikely that the Company wiil be able to pay all of its debts as they become due and

payable within the Immediately ensuing six months; and/or

1.2 likely that the Company will become insolvent within the Immediately ensuring six

months,

2 Such members of the board of directors of the Company believe that there Is a

reasonable prospect of rescuing the Company In terms of Section 129(1)(b) of

Companies Act.
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RESOLVED THAT -

1 the Company voluntarily begin business rescue proceedings and be placed under
supervision In terms of section 129(1) Of the Companies Act;

2 the company forthwith lodge the requisite documents for the commencement of business

rescua proceedings with the Companies and Intellectual Property Commission of South

Africa end any documents ancillary thereto and/or necessary for the commencement
and/or continuation of business rescue proceedings;

3 PIers flnrsden and Pettns Francis Van den Steen, turnaround specialists, be

appointed as the Joint business rescue practitioners in terms of section 129(3)(b) of the

Act;and

4 each of Clinton Martin and Richard Cohen, in his capacity as director of the
Company be and is hereby authorised on behalf of the Company to do all things
necessary, or to procure the doing of all things necessary, and to sign any and all

or procure the signing of any and all documents, as Is necessary —

4.1 for the Company to begin business reSCUe proceedings and to give effect to the

resolutions listed above; and

4.2 In respect of the business rescue proceedings of the Company;

5 any director of the Company who was present at the meeting of the board when the

resolutions listed above were debated and passed may sign these resolutions In

counterparts and, despite the that the names of all directors of the Company appear

below, these resolutions need only be signed by members of the board of directors of the

Company who are sufficient in number to constitute a quorum and validly consider and

resolve on all matters discussed and agreed during the meeting.

Richard Cohen
DIrector

31 JUl. 2015
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Date: LOiS

Name: Ephron
Director

Date: 31 JUL 2015

Name: Phuthi
Capacity: Director
Date:

31 JUL 2015
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Ropi'oditco'd Op S'ebl,,eI OnlIne in /rwl/ts of Goper,uuiuil Prlnlcr's' Cop yrlglit 4uIhoriIy No, 10505 gfafed 02 February 1998

I

284 No. 28 APB)L

Companies and Intellectual Property Commission

Republic of South AfrLca

Mn.

Board of the company having adopted the attached resolution In terms of

section 129, orr_

lii terms ot 132 (1)(s), the company's buslners rescue proceedings,

commenced on

_________

__, being the date on which:

(Only in tile COY0 ole C'fl)IPO fly resolution)

in support of this Notice, tite company has attached a sworn statement Of thg

relevant facts upon which the

by 11)0 MinIOt.'c of fyado and Iriduciiy in tyirns eton of lbs companion 20n11 iM ibiS of 2QOBi

Notice of BegliinUng of Business Rescue Proceedings

of flqIspolIf)

C'-c17'

The above named company advises that business rescue proceedings have

commenced in terms of Chapter 6 of the Companies ACt, as a resuit of:

A Court having made the attached order fri terms of section 231, on

notice was flied with the comriiisslofl,

The court issued the yttached order,

tioerd,

Name and Title of person signing on behalf of the
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flaprolhicutbJ' SaSh, at O,,1I,ut hi (arlisa uf c?v,'arJI,,tau! P,'inter'x cupyrljtli!4iithoi'!IY No. 1050$ Ourad 02 Pahri'a'l' J998

GAZETTE 26 APPJL 2011

Conipanles and Property Commission

Republic of South Africa

NotTCe of of Business ProceedingS

Customer

_______

WnnIann

Thu above named companY advises that business rosCue proceedings have

commenced In terms of Ch apter 6 of the
Act1 as a result of:

board of the company having
adopted the attached reso in terms of

section 1ZO,

E A Court havInb made the attached order in terms of section Ui-, on

In terms of 13Z die company's business rescue proceedings

on
the date on which:

notieC was Iliad with the commission,

The the attached

(Only iv tha case ui a company

in auppolt of this Notice,
the conipally has attached a sworn of the

relevant facts upon which the
resolution was founded by a director representing the

Name Title of person signing on behalf of the Company:

Authorised Si

1511 lorii\ Sy thl MIntlil ot linde lath, illy In el of tt,n

COMPANIES AND iN I Et.LFC FUAL
PROPERTY COMMISSiON —

EN
INTELLEKThELE EIENDOM
ONDERNEMINOSREDnINC

2015 04 No:
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Cod by ,Snbl M ciliIIS OR! No. 1OSOS diifrd 02

2B APAL No. 2B5

Companies Property Corn

of South
of Appol

t flt B

coirtm -proceedIngs

Ui rescUe

ths In of 129

By In

)IN(3

2U15 04 No:03

— C

of person on of the Company:

t!,ire;

U M!n!stpr o! In thai (Oct 0!
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INTELLEI<TDELE EIENDOM
ONI DDING

2015 No: 03

COMPANIES AND IN LI [CTIJAL
PROPETY J

VSQU: RED
RESCUE

Optimum Coal Mine Proprietary Limited

Attention: Board of Directors

31 July2015

Dear Sirs

APPOINTMENT OP A EUStNESS RESCUE PRACTI lONER FOR OPTIMUM COAL MINE

PROPRIETARY LIMITED (20071005308107)

1. am an adult male employed as such by V-Squared Rescue Services in my capacity

as Director.

2. In a resolution dated 31 July 2016, the board of directors of Optimum Coal Mine Proprietary

Limited (2007/005308107) a resolutiGn in terms of which they resolved to

a. commence voluntarily business rescue proceedings In respect of the Company and

the under supervision in terms of Section 129(1) of the Companies Act 71 of

2008 as cAd'); and

b. me as a joint rescua practitioner for the Company.

3. I hereby accept the nomination for my appointment as a business rescue practitioner of the

Company I further confirm that I have the capacity to take the appointment.

4, I submit that I am qualified to be appointed as a busihess rescue practitioner as provided for in

Sections 138(1 )(a) of the Act for the following reasons —

a. lam notsubjeottoan order of probatIon in termsot Section 138(1)(c) ofthe Act:

b, I would not be disqualified from acting as a director of the Company ri terms of Section

1S8(1 )(d) of the Act;

c. I do not any relationship wfth the Company that would lead a reasonable and

inforriiedthli'd paily to coitclude that my integrity impartIality or objectivity is

by any auch relationship as by section 138(1)(e) of the Act; and

ci, I am to any person who has a envisaged in section 13S(1)(f) of the

5. Please dohot hàsltate to with me should you requIre any further informatipri or

require me to you with any !urther documentation to support my appointment.,

faithfully

p0 Box 4014 Oa>r>toro 2055 I 915 Di'ivi

cell 27 IOIES 459 2411 B-MeII

V.Squered A niie I R*Uj Ne I 731)07 No 4770 259 990
Oireeture PF yen don
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Rspruduced by Osillut hE dultUl 0.2 Flthraarjl.J 958

APFttL 2011 286

and Prtperty Commission
Republic of South Africa

Notke of Appointment PractTtloner

.. CUstOfllOr C(Li?.

N
h40 /

L-1\)
The ebove bu ness rescue pcoceedings on

Le

The person has been as the rescue

______

bythesompany, ih

terms of section iBi (si.

EN

.ONDERNLie.:ii)Iftir

2015 U No: 03

i-Li LC1UAL

and Title of person signing on ofthe

-Sign

ThN foIC Ihe e( I,, section at Use Conhts3niM 2058 $hct ths,71 iii 20281
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L
2Q15 0 No: 03

31Ju1y2015

Optimum Coal Mine Proprietary Limited

Attgntion: Board of Directors

Dear Sirs,

APPOINTMENT A BUSINESS RESCUE PRACTITIONER FOR OPTIMUM COAL MINE PROPRIETARY LIMITED

(2007/005308/07)

1, I am an adult male employed as such by Matusori & Associates In mycapacity as Director,

2. na resolution dated SlJuiy 2015, the board of directors of Opth'nurnCoaI Mine Proprietarf Limited (2007/005308/07)

('ëompsny") passed a resolution In terms of whichthey resolved to -

a. commence voluntarily business rescue proceedings In respect of the Company and place the Càmpany under

supervision In terms of Section 129(1) of the Companies Act 72 of 2008, as

a JoInt buslnessrescue practitioner for the Company.

3, I hetehy accept the riomlnatlorr for my appointment as the business rescuepractitlofler of the Company,

4 Isubmlt that I aol qualified to be:appointed as a business rescue praet(tloner as provided for In SectIolls 13.8(1)(a) of

theAetfór the following reasons —

4,1 1am of good standing of a legal, accounting or business management professich accredited orto be

accredited by. the CommlcsTon as I am a membeT of, inter ella, the South Afrlczin Institute of Chartered

Accountants;

42 I am not subject to an orderof ptobatlon 10 terms of Section 138(1)(c) of the Act;

4,3 I would not be disqualified from acting as a director of theComparsy in terms of Section 138(1)(d) of the Act;

4A I do nothava any relationshIp with the thatwould lead a reasohable and informed third party to

conclude that my integrity, impartiality Is compromised by any such relationship as envisaged by

section 13B(1)(e); and

4.5 Lam not related to any person whO has a reletionship envisaged In section 138(t)(f) of the Act,

I further corsfimi that I have the capacity to take the appointment,

& Ltd Nr: VA1 Ni'

t)irecltn a Las Inoson I
i'in a Mainden I

I I
I .•"' Iji, , 'I
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6, Please do not hesitate to with me should you require any further or requiro me to provide

you with any further documentation to support Irly appointment

Yours faithfully

20i5 Q
No:

piers.Marsden
tUAL
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by S'riblneI Online it! trrnls ef Gew,i,?IleIlt Printer's. cepyrlgol Aitiliafity il,i, thcteT 03 Icrbn,ary 1908

No, 255

C:ompanies and Propsrt:y
Republic of South Africa

Appolnttflellt of businesS

Iiiwe:J (04L Regittratlufl

The rtarned comlilenced burinest çescue oh

Ihe person has beert appointed as the preetftlonerl

the lh terms of (31(b).

By the Iii term.sof stctirrn 131(51,

'/15
INTELI EJENDOM

ONDL'RNI MINGSRIiDI AND

2015 0 No: is

BUSINESS
COMPANILS AND IN I LLLECVUAL

CC)M\IISSION

Name and Title of signing on of the

ri

This Is bt MIhlIts( ,,f :,nd I,,ductc'j Is, ct
Oct. tArt Ns,7t- oI
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VSQU RED
OSSOUS SERViCES

EN

Optirnu m Coal Hotdmgs Proprietary LimIted

Attention: Board of Directors No

31 July 2015 L-. L L(

Dear Sir

APPOINTMENT OF A BUSINESS RESCUE PRACTITIONER FOR OPTIMUM COAL
HOLDINGS PROPRIETARY LIMITED (20061007799/07)

1. I am an adult male employed as such by V-Squared Business Rescue Services in my capacity

as Director,

2, In a resolution dated 31 July the board of directors of Optimum Coal HoldIngs
Proprietary Limited (2008/007799/07) passed a resolution In terms of which they

resolved to -

commence voluntarily business rescue proceedings in respect of the Company and place
the Company under supervision in terms of Section 129(1) of the Companies Act 71 of
2008, as amended (Ace); and

b, me as a joint practitioner forthe Company.

3. I hereby acoept the for my appointment as a business rescue practitioner of the

Comparty. 'I further confirm that I have the ôepacity to take the appointment.

4. I.submltthatl am qualified to be appointed as a business rescUepractitioneras provided for in

Sections 1 38('l)(a) of the Act for the following reasons —

a. I am not subject to an order of probation in terms of SectIon 1 35(1)(c) of the Act;

b. I would riOt be disqualified from acting as a director of the Compahy in terms of Sectioti
138(lXd) of the Act;

c. I do not have: any relationship with the company that would lead a reasonable and
informed third party to conclude that my Integrity, impartiality or objectivity is compromised
by any such relationship as envisaged by section 138C Xe) of the Act; and.

I am not r&atedlto any person who has a relationship envisaged in sqctlon of the

Act.

5. Please dO nOt hesitate to communicate with me should you any further information or

require me to provide you with any further to suppOrt roy appointment.

Yo.ursfaithfMIIy.

.——— —--..—

P0 Sox 2050 I 515 Wexfortt
400 E4I1 I

No 2010101 No 4770 830
4on
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Fle/IFixtu ceil ,Sribhi?t O,,lli,e In 101111.0 0/ Gar!,?,awJ,( Ptl,lIOrt? CoppilgitiA,rtl,iitlly No, I (1S03 dolod 02 I I'98

APRIL2011 No. 205

and intellectUal Property
of South Af.r I c

Notice of Appointment of

I

I4OL

Thsr thYwll compohy commenced business reectie proceedings on

The person hois been ss thor busincoss rescue prectitioriert
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31 July 2015

Optimum Coal Holdings Proprietary Umited

Attention: Board of Directors

Dear Sirs,

APPOINTMENT OF A gUSINESS RESCUE PRACTITIONER FOR OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED

(2006/007799/07)

1. I anian aduft malt employed as such by Matuson & Associates in my capacity as Director.

2. te a resolution dated 31 July 2015, the board of directors of Optlnuurn Coat Holdings Proprietary Limited

(2006/007799/07) ("Company") passed a resolution In terms of which they to -

a commence voluntarily business rescue in respect of the company and place Company under

supervision In terms of Section 129(1) of the Companies -Act 71 of 2006, as amended {"Act"); and

b. nominated me as a )oiht business tescue practitioner for-the Company.

3. I hereby accept the for my appointoserut as the business rescue practitioner of the Company.

4, Isubmit that I am qualified fo be appointed as a rescue practitIoner as provided for In Sections 138(lXa) of

the Act for the loilowing reasons —

4.1 lam a member of good standing of a legaL accounting or business.n'oihagement accredited or to be

accredited by the Commtssion as lam a member of, amongother thIngs the South African Ibstitute of Chartered

Accountants;.

4.2 I am not subject to an order of probation in terms of SectiOn. 138(1)(c) of the Act;

4.3 would not bedisquallfied from acting as a director ofthe Company in terms of Section 138(1)(d) of the Act

4,4 1 do not have any relationship with the COmpany that would Iead.a reasonable and informed third party to

conclude that my Integrity, impartiality or objectivity is compromised by any such relationship as envisaged by.

section 138(1)(e);aPd

45 I am not related-to any Who has a relationship envisaged in section 138(1)(f) of the Act

5. I furthorconfirin that I have the capn.clty to take the
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do riot hesitate to with me any further I or requIre me to provide

you with ahy further documentation to support roy appointment

Yours

Piers
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Confirmatory Affidavit - Peter Van den Steen - Execution/#5399100v1

CONFIRMATORY AFFIDAVIT OF PETRUS VAN DEN STEEN

I, the undersigned,

PETRUS FRANCOIS VAN DEN STEEN

do hereby make oath and state that:

1 I am and adult male engineer, with identity number 6811075024087, practicing

as a business rescue practitioner with Metis Strategic Advisors.

2 The facts contained in this affidavit fall within my personal knowledge and are

true and correct.

3 I have read the statement of PIERS MICHAEL MARSDEN to the Judicial

Commission of Enquiry to enquire into allegations of State Capture, Corruption

and Fraud in the Public Sector, Including Organs of State and I confirm the truth

and correctness of the allegations insofar as same relate to me.

PETRUS FRANCOIS VAN DEN STEEN

I certify that this affidavit was signed and sworn to before me

at on this the day of 2019,
by the deponent who acknowledged that he knew and understood the contents of this
affidavit, had no objection to taking this oath, considered this oath to be binding on his
conscience and uttered the following words: 'I swear that the contents of this affidavit
are both true and correct, so help me God.'
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Confirmatory Affidavit - Peter Van den Steen - Execution/#5399100v1 2
02032019

COMMISSIONER OF OATHS

Name:

Address:

Capacity:
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SWORN STATEMENT

I, the undersigned,

Clinton Martin Ephron

(Identity Number: 690502 5002 08 4)

do hereby state as follows —

1. I am a director of Optimum Coal Mine Proprietary Limited (Registration Number

2007/005308/07) ("Company"), a company with its registered address at 1st Floor,
Nedbank Building, 23 Melrosé Boulevard, Meirose Arch, Johannesburg, 2196 and its

principal place of business at the coal-fired power station on the farm Boschmanskop
154, LS. in the district of Hendrina.

2. I am duly authorised to depose to this sworn statement on behalf of the Company.

The facts contained herein are within my own personal knowledge and are true and
correct.

4. This Sworn Statement is made by me on behalf of the Company to support the
commencement of business rescue proceedings ('Business Rescue") in terms of
Section 129 of the Companies Act, 2008 ('Act").

5. With this Sworn Statement I intend to provide the relevant information that is required
in order to demonstrate that the Company should be placed in Business Rescue.

6. The information contained in this Sworn Statement and the opinions expressed in the
Sworn Statement relate to the financial difficulties of the Company and how the
Company can —

a. be rescued and continue as a going concern as an alternative to liquidation; or

b. pay a higher dividend to its creditors than that which would become payable to

creditors if the Company were to be liquidated.
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7. The mine owned by the Company commenced business in the 1970's and initially

focussed on the mining and sale of coal to Eskom SOC Limited ("Eskom"). The mine

began exporting coal around 1983,

8. The sales to Eskom are effected pursuant to a coal supply agreement, amended from

time to time ("Coal Supply Agreement") concluded in 1993. It is an onerous contract

and currently requires the Company to sell coal at 40% of its cost of production.

9. For the financial year ending 31 December 2014, the Company incurred a net loss of

R3,090,147,352 as a result of its revenue being insufficient to fund profitable

operations. The accumulated losses for the life of the Company as at the end of 2014

were R1,497,916,433. The Company has fully drawn down on its bank funding of R2.5

billion rand which was made available to the Company through its holding company,

Optimum Coal Holdings Proprietary Limited. The Company has also access

approximately R900 million of shareholder funding,

10. In 2014 the Company initiated a review of its operations as a result of the ongoing

financial hardship arising from its onerous Eskom contract, difficult market conditions

and the continued deterioration in the export coal price. Following such review, the

Company decided to consider closing the export operations and initiated a section 189

process in terms of the Labour Relations Act 66 of 1995 with labour unions relating to

the possible retrenchment of employees.

11. During the section 189 retrenchment process it became apparent that the export

operations were not financially viable in the current market conditions and that there

were no measures available to avoid the retrenchments. The Company therefore

proceeded to close its export operations in 3uly 2015.

12. The Company had intended to continue operating its Eskom business relying on funding

from its indirect shareholders, but following receipt of a potential substantial claim from

Eskorn for historical penalties and the indication that future penalties would be applied

which would result in the Company supplying coal to Eskom at Ri, its shareholders

have advised that they are not willing to provide further funding.

13.The Company is therefore financially distressed, within the meaning of Section 128 of

Chapter 6 of the Companies Act, in that, inter al/a —
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a. It is estimated the Company requires an amount of R900 million to fund Its working

capital requirements over the next 6 months. The Company is not able to raise such

capital from third parties on the strength of its balance sheet and its shareholders

are not willing to provide all such capital;

b. the Company is not able to repay all such amounts as are due and payable to

creditors, including employees; and

c. without further financial support, the Company will not be able to pay its debts as

and when they fall due for payment.

14,In addition, the Company is engaged (or may become engaged) in the following legal

and/or arbitration proceedings which proceedings have resulted (and will continue to

result) in the Incurrence of ongoing legal expenses, and which expenses may be

curtailed if the business rescue practitioner elects not to continue with such

proceedings —

arbitration proceedings instituted against Eskom arising out the Coal Supply

Agreement entered into between the parties and, more particularly, the "Hardship

Clause" embodied therein; and

b. anticipated further arbitration proceedings which may be launched by Eskom

against the Company arising out of, among other things, Eskom's alleged

entitlement to impose certain penalties and/or payment reductions relating to

quality parameters set out in the Coal Supply Agreement entered into between the

parties thereto (as amended). Although no formal arbitration proceedings have

commenced in this regard, the dispute has been referred to arbitration by Eskom.

15. Notwithstanding the above factors, the directors of the Company believe that there is a

reasonable prospect of rescuing the business of the Company, if action is taken

immediately and if the Company commences Business Rescue. If the Company is

placed under supervision, Initiatives can be taken by a business rescue practitioner,

when duly appointed, to take the following steps -

a. an immediate temporary moratorium on all payments to creditors;
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b. a rehegotiation of the Coal Supply Agreement or an application to court to cancel

the Coal Supply Agreement;

c. a restructure of the debt of the Company with its creditors; and/or

d. engage in discussions with various parties regarding post commencement financing

and related terms.

16. Accordingly, the Company through its board of directors, maintains that the company is

financially distressed but that there remains a reasonable prospect of rescuing the

company and accordingly that the Company needs to be placed In Business Rescue.

Clinton Martin Ephron

I certify that this statement was signed and sworn to before me at

on this
the deponent after he declared that he knew and understood the contents of this statement, that he
had no objection to taking the prescribed oath and has taken the prescribed oath which he
considered binding on his conscience, having complied with regulations contained In government
notice R1258 of 21 July 1972, as amended.

COMMISSIONER OF OATHS
Name:
Address:
Capacity:

UA KLEVN HANS
Ex Officio Commissioner

Practising Attorney, South Africa
East Building, 85 Central Street

Houghton, Johannesburg
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1. PARTIES

1 .1 Eskorn Holdings Limited ("Eskom")

1.2 OptimUm Coal Holdings (Proprietary) Limited registration number

2006/007799/07 ("Optimum Coal Holdings")

2.

21 Optimum Coat Mine (Proprietary) Limited ("Optimum") is the wholly owned

subsidiary of Optimum Coal Holdings, which (in turn) is the registered and

beneficial owner of the entire ssued share capital of

2.2 Optimum has entered into an agreement ("Sale of Business Agreement")

with BHP Billiton Energy Coal South Africa (Proprietary) Limited ("BECSA"),

in terms whereof Optimum has purchased from BECSA the business of the

Optimum Colliery as a going concern.

2.3 The Sale of Business Agreement subject to the condition precedent that

Eskorn shall, by not later than 8 April 2008 consent unconditionally and in

writing to the cession and delegation by BECSA to Optimum of its rights

and obligations in terms of and/or in connection with a Coal Supply

Agreement ("GSA") entered into on 4 January 1993 between Eskom and

BECSA (which was known, at the time of contracting, as

Collieries Limited).

2.4 Eskoni is prepared to consent, by not later than 8 April 2008, to the cession

and delegation by BECSA to Optimum of its rights and obligations in terms

of and/or in connection with the CSA, provided that

2,4.1 Optimum binds itself irrevocablY and unconditionally in terms of an

Addendum to the CSA ("Addendum") which shall be of full force and

effect with effect from the date on which the Sale of Business

Agreement shall be completed in accordance with its terms, in terms'

whereof the GSA shall be amended on a basis acoeptable to Eskom;

and

2.4.2 Optimum Coal Holdings shall guarantee, irrevocably and

unconditiOnallY, the performance by Optimum of all of its obligations

arising in terms of the Addendum (including, without (imitation, the

obligations of Optimum In terms of the GSA as amended by the

Addendum and/or otherwise by agreement between Eskom and

Optimum from time to time).

2.5 Eskom and Optimum have agreed on the terms and conditions of the

Addendum.

I
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2.6 Optimum Coal Holdings is prepared to the guarantee the performance by

Optimum of all of its obligations arising in terms of the Addendum

(including, without limitation, the obligations of Optimum in terms of the

GSA as amended by the Addendum and/or otherwise by agreement

between Eskom and Optimum from time to time)

2,7 Eskom and Optimum Coal Holdings ('Parties') wish to record their

agreement in writing.

3. CONDITIONS

3.1 'This entire Agreement (save in respect of this clause 3, and clauses 7 to

13 (both inclusive), which shall be of immediate force and effect) shall be

subject to the conditions precedent that:

3.1.1 Eskom shall have consented in writing, by not later than 8 April 2008,

to the cession and delegation by BECSA to Optimum of its rights and

obligations in terms of and/or in connection with the CSA; and

3.1.2 by not later than 30 September 2008, or such later date as the Parties

may agree in writing, the Sale of Business Agreement shall have

been completed in accordance with its terms.

3 2 The Parties shall use their respective reasonable commercial endeavoUrs

to procure the fulfilment of the conditions precedent specified in clause 3.1

as soon as reasonably possible after the date of signature hereof. In the

event that the conditions precedent shall not have been fulfilled by not later

than the dates specified in clause 3.1, this entire agreement (save in

respect of clauses 7 to 13 (both inclusive), which shall be and remain of full

force and effect) shall be of no force and effect, and neither Party shall

have any claim against the other of them for anything done hereunder

and/or arising hereout,

4.

4.1 Optimum Coal Holdings hereby irrevocably and unconditionallY guarantees

and undertakes that it shall:

4.1.1 use its best endeavours to procure that Optimum shall duly and

punctually perform each and every of its obligations arising in terms

of
and/or in connection with the Addendum (including, without

limitation, each and every of its obligations arising in terms of the

CSA as amended by the Addendum and/or otherwise by agreement

between Eskom and Optimum from time to time); and

4.1.2 pay such amounts as may from time to time be demanded by Eskom

from Optimum in terms of and/or in connection with the Addendum

(including, without limitation, the CSA as amended by the Addendum

and/or otherwise by agreement between Eskom and Optimum from

time to time) but which Optimum shall fail, for whatever reason, to pay

to Eskom as and when such payment shall be due.

2 1
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4,2 This Guarantee is a conUnuiflg guarantee and the obligations of Optimum

Coal Holdings in terms hereof shaH be and remain in operation and

existence for the duration of the GSA (as amended by the Addendum

and/or otherwise by agreement between Eskom and Optimum from time to

time) and shall expire 180 days after the termination of the GSA (as

amended by the Addendum and/or otherwise by agreement between

Eskom and Optimum from time to time).

4,3 During the existence of this Guarantee, the obligations of Optimum Coal

Holdings shall be and remain in existence and of full force and effect

any fluctuation in or temporarY extinction of any of the

obligations of Optimum Coal Holdings in terms hereof and/or the fluctuation

in or temporarY extinction of the obligations of Optimum in terms of and/or

in connection with the GSA (as amended by the Addendum and/or

otherwise by agreement between Eskom and Optimum from time to time).

4.4 This Guarantee shall be in addition to and not in substitution for any other

rights which Eskom may have under or by virtue of the GSA (as amended

by the Addendum andfor otherwise by agreement between Eskom and

Optimum from time to time) andlor arising otherwise at law, and may be

enforced without having recourse to any such rights and without taking any

steps or proceedings against Optimum.

5.

Eskom shall be entitled (but not obliged) to issue demand on Optimum Coal

Holdings in terms of this Guarantee in the event that:

5.1 Optimum shall commit a breach of any of the provisions of the GSA (as

amended by the Addendum and/or otherwise by agreement between

Eskom and Optimum from time to time) and shall be and remain in such

breach notwithstanding the delivery by Eskom to Optimum of a written

notice in terms of the CSA and/or the Addendum calling on it to remedy

such breach and the effluXion of the period, specified in such notice;

5.2 Optimum shall be placed under judicial management, in liquidation, or

under winding up, whether voluntarily, compulsorilY, finally or provisionally;

or

5.3 Optimum shall commit an act which would have been an act of insolvency

in terms of Section 8 of the Insolvency Act, 1936 (Act 24 of 1936) (as

amended from time to time), in the event that Optimum were a natural

person.

6.

6.1 Optimum Coal Holdings hereby irrevocably and unconditionally undertakes

to take all reasonable steps which shall be available to it in order to procure

the due and punctual performance by Optimum of all of its obligations

(including, without limitation, all of the obligations of Optimum to deliver

PMM-U11.1-058



coal to Eskom) arising in terms of and for in connection with the GSA (as

amended by the Addendum and/or otherwise by agreement between

Eskom and Optimum from time to time), immediatelY on the issue of

demand by Eskom on Optimum Holdings in terms of clause 5.

6.2 OptimUm Coal holdings hereby irrevocably and unconditionally undertakes

to make payment under this Guarantee to Eskom by not later than 10 (ten)

BusinesS Days after the delivery by Eskom of a demand in terms of

clause 5 in respect of such payment. Optimum Coal Holdings shall make

payment to Eskom of the full amount due to Eskom in terms hereof (and as

demanded by Eskom from time to time) in cash without a set-off and/or

deduction, by the transfer of the full amount due in immediately available

funds to such bank account as Eskom may reasonably specify in writing

from time to time.

7. MUTUALSUPPORI

7.1 The Parties undertake at all times to do all such things, perform all such

actions and take all such steps and to procure the doing of all such things

the performance of all such actions, and the taking of all such steps, as

may be open to them and necessary or desirable for or incidental to the

putting into effect or maintenance of the terms conditionS import and intent

of this Guarantee

7.2 The Parties undertake to act towards each other in all respects relating to

this Guarantee lfl good faith.

8. DISPUTE

8.1 Any dispute between the Parties in regard

8.1.1 the interpretation of;

8,1,2 the effect of;

8.1.3 the parties' respective rights and obligations under;

8.1.4 a breach of; and/or

8.1.5 any matter arising out of;

this Guarantee shall be referred to a special committee ("Special

Committee') consisting of the managing director of Optimum Coal Holdings

and the Chief Officer: Generation, Eskom or his duly authorised

representative, which shall meet as sOon as possible after referral of the

dispute to it, and shall use its bona ficie best efforts to resolve the dispute.

8.2 In the event that the Special Committee shall have failed, for whatever

reason, to resolve the dispute by not later than 30 BusinesS Days after the
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dispute shall first have arisen the dispute shall be submitted to and

decided by arbitration

8,3 The said arbitration shall be held subject to the provisions of this clause:

8,3.1 at Johannesburg;

8,3.2 informally;

8.3.3 otherwiSe in accordance with the provisions of the Arbitration Act No,

42 of 1965, as amended;

it being the intention that if possible it shall be held and concluded within 90

BusinesS Days after it has been demanded.

8.4 The arbitrator shall be if the question in issue is:

8.4.1 primarily an matter an independent chartered accountant

with no less than 10 years standing agreed upon between the Parties;

8.4.2 primarily a legal matter, a practising Senior Counsel with no lesa th-ao

10 years standing agreed upon between the Parties;

8.4.3 any other matter' an independent person agreed upon between the

Parties.

8.5 If the Parties cannot agree upon a particular arbitrator in terms of 8.4 above

within 7 Business Days after the arbitration has been demanded, the

nomination in terms 8.4.1 8.4.2, and 8,4.3 as the case may be, shall be

made by the President of the Law Society of the Northern Provinces within

7 days after the Parties have so failed to agree.

8.6 The Parties irrevocably agree that the decision in these arbitration

proceedings

8.6.1 shall be binding on them,

8.6.2 shall be carried into effect,

8.6.3 may be made an order of any Court of competent jurisdiction.

I
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Should Optimum Coal Holdings commit a breach of any of the provisions hereof

then Eskom shall, if it wishes to enforce its rights hereunder be obliged to give

the Optimum Coal Holdings 14 days written notice to remedy the breach. If the

Optimum Coal Holdings fafls to comply with such notice, Eskom shall be entitled

to claim immediate payment and/or performance by Optimum Coal Holdings of all

of the obligations of Optimum Coal Holdings, whether or not the due date for

payment and/or performance shall have arrived, in either event without prejudice

to Eskom's rights to claim damages. The foregoing is without prejudice to such

other rights as Eskom may have under the CSA as amended by the Addendum

or, at law.

10.

io.i The Parties hereto choose domicilia citandi et executandi for all purposes

of and in connection with this agreement as foIIowS

Optimum Coal Holdings: Firsl Floor, Marlborough Gate
• Hyde Pat-k Lane

Hyde Park
Sandton

Eskom: Megawatt Park
Maxwell Drive
Sunninghill
Sa ndton

10.2 Either Party hereto shall be entitled to change its donilcilium from time to

time, provided that any new domicilium selected by it shall be an address

other than a box number in the Republic of South Africa, arid any such

change shall only be effective upon receipt ofnotjce in writing by the other

Party of such change.

10.3 All notices demands, communications or payments intended for either

Party shall be made or given at such Party's domiciliUm for the time being.

10,4 A notice sent by one Party to the other Party shall be deemed to be

received:

10.4.1 on the same day, if delivered by hand;

10.4.2 •
on the same day of transmission if sent by telefax and if sent by

telefax with receipt received confirming completion of transmission;

10.4.3 on the fifteenth day after posting, if sent by prepaid registered mail.
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10.5 Notwithstanding anything to the contrary herein contained a written notice

or communication actually received by a Party shall be an adequate written

notice or communication to it notwithstanding that it was not sent to or

delivered at its chosen domicilium citandi et executandi,

11. COSTS

Each of the Parties shall pay its own costs of and incidental to the negotiation

preparation andlor execution of this Agreement.

12. COUNTERPARTS

This Agreement may be executed in any number of counterparts and by the

different Parties hereto on separate counterparts each of which when so

executed and delivered shall be an original, but all such counterparts together

shall constitute one and the same instrument.

13. GENERAL

13.1 This document constitutes the sole record of the Agreement between the

Parties in regard to the subject matter thereof.

13,2 Neither Party shall be bound by any express nor implied term,

representation, warranty, promise or the like, not recorded herein.

13,3 No addition to, variation or consensual cancellation of this Agreement shall

be of any force or effect unless in writing and signed by or on behalf of all

the Parties.

13.4 No indulgence which Eskoni may grant to Optimum Coal Holdings shali

constitute a waiver of any of the rights of who shall not thereby be

precluded from exercising any rights against Optimum Coal Holdings which

might have arisen in the past or which might arise in the future.

13.5 The Parties undertake at all times to do all such things, to perform all such

acts and to take all such steps and to procure the doing of all such things,

the performance of all such actions and the taking of all such steps as may

be open to them and necessary for or incidental to the putting into effect or

maintenance of the terms, conditions and import of this Guarantee.

PMM-U11.1-062



THUS DONE and SIGNED at on this the

_______________

day of APRIL 2008.

For and on behalf of

OPTIMUM COAL HOLDINGS
(PROPRIETARY) LIMITED

Per: TI Borman

c his authority hereto

THUS DONE and SIGNED at - on this the

day of APRIL 2008.

For and on behalf of

ESKOM HOLDINGS LIMITED

ority hereto

8
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ATTORNEYS

DELWER!D BY HAND, AND EMAIL

Office

Eskom Kokiings SOC limited
155 5th Street
Sandbn 2196 South Africa
Pivate

Megawatt Park Sandbn 2146
Maxwell Drive - 111 SandtDn

Surminghlt) Thl +27 11 535 &)DO
+27115358600

Attention: Chief Generation
011 5555

Matshela Koko -
Mbowenl

CC: Ayancla Nfteta

Cliff e Dekker Hofmeyer

Emafl: risha ban
Attention: Rishaban Moodley

YOUR REFERENCE:
OUR REFERENCE: Mr E Levenstel n/Ms L Becker/lb/0PTIt3168.19/#3407652V2
DIRECT +27 11 535 8237f 8196
DIRECT +2? 11 535 8737/B796
EMAIL ADDRESS; werksmans. corn

August 2015

OPTIMUM COAL MtNE pgOPRIETAIV( LIMITED (LN BUSINESS RESCUE) I ESKOM

HOLDINGS SOC LIMITED COAL SUPPLY AGREEMENt - OF AGREEMENT

AND OFFER TO SUPPLY

1. you are aware, we act on of Piers Marsden and Peter Van den Steen
(avan den Steen"), the joint business rescue practitioners of Optimum Coal Mine Proprietary
Umited ("0CM") (collectIvely referred to as 1our

2 We refer to the Coal Supply Agreement between Holdings SOC Limited and

0CM ("CSA"), as amended from time to time.

You are aware that the directors of 0CM rescue proceedings on 4 August
2015 and appointed Marsden and Van den Steen as business rescue practitioners.

4 You would further be aware from the notices in respect of the business rescue the
hardship claim initiated by 0CM in �0i3 and your extensive engagement with 0CM pursuant to
the settlement process conducted in terms of the agreement between Eskom and

0CM dated 23 May 2014 (4'Co-OperatlOfl (which sethement process
termlnatetl on 10 JUne 2015), that the principal reason for the commencement of OCMTs
business rescue proceedings is the flnandal distress that the terms of the CSA have placed,

No. ISS 5th Stt*et South Atrtci
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M Pansegrauw CF Peuw AV Potter BC Pdcc AA P.) Ruth A 1. Rnod BR onthroan W Roaenberg tIC

JASrnlt )S Omit CI Stevens POotayB iStockwell JGT 10 Trudgaun HA F) VehThndar)P
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and continua to place, on 0CM, The finandal position of 0CM was dearly communicated

Eskom on numerous occasions prior the commencement of business rescue

proceedings in both written correspondence and in formal meetings held between

representatives of 0CM and Eskom. This financial position has been exacerbated by Eskombs

recent claim for historical and future penalties which, if upheld, will effectively result In 0CM
supplying coal to Eskom at Ri per toni

S As the business rescue practitioners for 0CM, it Is incumbent on Marsden and Van den Steen to

rnltuimlse the immediate cash strain on finances in order to provide sufficient scope for
them to develop a business rescue plan for 0CM. In these circumstances, Mareden and Van
den Steen can no longer allow 0CM to continue performing the CSA on its current terms. This

Is even more the case given Eskom's failure to timeously make payment for coal delivered to
Eskom in July, notwithstandIng that Eskom confirmed in writing on 14 August 201S that Eskom

would make such payment The non-payment of amounts due constitutes a breach of the CSA,

and our clients reserve all of their rights In this regard

6 Accordingly, the purpose of this letter Is to advise you that in terms of section 13&(�)(a) of the

Companies Act 71 of 2008, as amended, Marsden and Van den Steen are entirely suspending

all of the obligations of 0CM in terms of the fSA with immediate effect, Including but not
limited to Its obligation to supply coal to Eskom in terms of the CSA, for the duration of the

busIness rescue proceedIngs. For the avoidance of doubt, this suspension does not affect
Eskom's obligations to make payment for coal defivered prior to the Suspension.

7 NotwIthstanding the aforesaid, MarsdenandVafl den Steen are amenable to supplying coal to

Eskom during the busIness rescue proceedings on terms which are sustainable for 0CM.
Accordingly, 0CM hereby offers to supply coal to Eskom on the terms set out in the agreement

enciosed with this letter which Interim Agreement is based on the
principles negotiated between 0CM and negotiating team pursuant to the Co-
operation Agreement. The price included In the tnterlrn Agreement represents the average
cash cost of production for 0CM. The costs In the Interim Agreement are not materially
different from the costs provided to Eskom as part of the Co-Operation Agreement process and

have only been adjusted to take account of the tIme period during which the coal is to

be supplied. We record that pursuant to the Co-Operation Agreement, Nedbank and
Points Capital were appointed by Eskom to review OCM!s costs In detail and they confirmed

that OCM's costs were an accurate reflection of OCM's costs of mining.

8 As you will appreciate, if Eskom Is not willing to purchase such coal, Marsden and Van den

Steen wilt need to take various steps In order to further limit the expenses of the mine.
Accordingly, the the Interim Agreement is open for acceptance until. 17h00 on Monday,

24 August 2015. tf Eskom would to accept such offer, please complete the missing
domlcltium details In the Interim Agreement, sign In the space provided and retum a
countersigned copy to us,

9 As Indicated at the meeting held with Eskom on 17 August 2015, Marsden and Van den Steen

remain willing to negotiate with Eskorn and other stakeholders In 0CM tn order to develop a

solutIon for 0CM whIch will enable it to emerge from business rescue as a sustainable

term supplier to Eskom. -

10 Our rights and fullV reserved.

You fully

erksmflans
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INTERIM AGREEMENT ("Agreement") $

between

ESKOM HOLDINGS SOC LIMITED ("Eskom")

and

OPTIMUM COAL MINE (PROPRIETARY) UNITED ("0CM")

(each, a "Party" and, collectively, the "Parties")

1 Introduction

1.1 It is recorded that:

1.1.1 the directors of 0CM resolved on 31 July 2015 to commence business rescue
proceedings in terms of section 129(1) of the Companies Act, Z008 ('tusiness
Rescue Proceedings") as a result of 0CM beIng finandaily distressed;

121..2 Piers Marsden (i4arsden") and Peter Van den Steen den have been
appointed as business rescue practitioners in respect of 0CM (collectively, the

and

1.1.3 the BRPs have in accordance with section 136(2)(a) of the Companies Act suspended
for the duration of the Business Rescue Proceedings the Coal Supply Agreement
between 0CM and Eskom concluded In 1993, as amended from to time.

1.2 0CM wIshes to supply to Eskom, and Eskom wishes to purchase from 0CM, coal for the
duration of the Business Rescue Proceedings, on the terms and conditions set out below.

13 The Parties therefore agree as follows.

2 Suspensive Condition

2.1 This Agreement Is subject to the fulfilment of the suspensive condition Csuspenslve
Condition") that on or before 17h00 on 25 August 2015 0CM receives payment from
Eskom of the amount of 1(51 107 913.6 (less the A] penalty amount) which Eskom

undertook to pay to 0CM in Its letter dated 14 August 2015.

2,2 If the Suspensive Condition Is not fulfilled or waived by 17h00 on 25 August 2015, this
Agreement shall be of no force and effect.

3 Duration

This Agreement will commence on the day after the date on which the Suspensive Condition in
2 is fulfilled and wiii, unless otherwise terminated In accordance with its terms, endure until (i)
the date on which the Business Rescue Proceedings have ended as contemplated in section
132 (2) of the Companies Act or (II) a long-ten agreement is concluded between 0CM and
Eskom which supersedes this Agreement; provided that 0CM shail at any time during the
Business Rescue Proceedings be entitled to terminate this Agreement on 30 days' written
notice to Eskorn.

C-
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4 Quantity

0CM shall supply to Eskom, and Eskom will purchase from 0CM, 400 000 torts oV coal per
month 10% at OCM's option); provided that this will be pro-rated per day fbr part months
during the term of this Agreement.

5 PrIce

Eskorn shall pay to 0CM P22.32 per GJ (moisture free) for coal delivered under this
Agreement, it being agreed that the CV shall be determined on a monthly weighted average
basis,

6 Payment

6.1 Eskom shall on each Wednesday during the term of this Agreement (if that date Is not a
business day, the next business day) pay to 0CM for coat delivered in terms of this
Agreement during the 7 day period ending on (and Including) the Sunday immediately
preceding the Wednesday; provided that (I) for the purposes of calculating the weekly
payment, the CV of the coal will be deemed to be 23 Mi/kg (moisture free) and the
moisture 9% and no penalties shall be deducted; (IF) an adjustment will be made to the
first weekly payment of each month as per clause 6.4.

6.2 0CM shall not later than 2 days prior to the date of each payment deliver a valid tax
Invoice to Eskom In respect of the payment.

6,3 0CM shall deliver to Eskom, on or before the third business day of each month, a
statement reflecting, In respect of all deliveries during the prior month under this
Agreement:

6.3.1 the monthly weighted average CV of the coal delivered on a moisture free basis;

6.3.2 the price payable for the coat delivered based on the monthly weighted average 01;

6.3.3 the penalties payable In respect of the coal delivered in terms of clause B;

6,3,4 the net amount due to 0CM for the coal delIvered, being the amount in 6.3,2 less
the amount in 6.3.3 ("Net Amount"); and

6.3.5 a reconciliation between the Net Amount and the weekly payments made in terms of
clause 6.1.

6.4 if the Net Amount exceeds the amount paid in respect of the coal delivered pursuant to
clause 6.1, then Eskom shall pay the shortfall together with the next weekly payment If
the NetS Amount is less. than the amount paid in respect of coal delivered pursuant to
clause 6.1, Eskom shall deduct such amount from the next weekly payment.

6.5 Any amount falling due for payment by Eskom to 0CM in terms of or pursuant to this
Agreement which is not paid on Its due date shall, without prejudice to OCM's other
remedies in terms of this Agreement, bear interest calculated from the due date for
payment thereof until date of payment, at the prime

PMM-U11.1-067



I

7 Delivery, Risk and Owneratdp of coal

00712

Ownenhip of, and dsk On, the delivered On terms of this Agreement shalt pass to Eskom
upon delivery onto the conveyer.

8 QualIty Specmcstlons

8.1 The followIng table sets out the specifIcations of the coal to be delivered and the
consequences (If any) for failure to meet suth specifications:

iwi
-W

r
1+21

cabtflc
Value

Mi)
ko

<2165
'

MoIsture
Free Averaoe
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Eskom reject
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% 520%

N A

-—

tedW
a

8,2 The monthly weighted averages shall be calculated based on the coal delivered In terms
of this Agreement during each calendar month of this Agreemeflt (or part thereof).

The Parties agree that In respect of Quality Parameters where there is no Quality
Rejection Umit, the Expected Quality Parameter sets out the quality which 0CM expects
to deliver, However, If 0CM does not meet the Expected Quality parameters, there MO be
no right of rejection, penalty or adjustment and 0CM shall not be liable for any claim
and/or damage.

8.4 In the event that monthly weighted average Abrasive Index level of coal delivered by
0CM in a month Is > 700 mgFe/4kg, 0CM will be liable to pay a penalty to Eskorri In
respect of each ton of coal delivered during that month, calculated on the following basis:

cLo
3

8.3
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>700-800 R492perton

R6.l5perton

> 850-900 per ton

>900 Rt1.O7perton

8.5 In the event that the monthly weighted average size distribution of coal delivered by 0CM
in a month contains more than 20% of coal with a size of 0.81mm, 0CM shall be liable to
pay Eskom a penalty as follows:

A=BX(C_20%)*D

A = the sizing penalty to be
B the total number of tons of coal delivered by 0CM durIng the relevant
C = the weighted average percentage of coal delivered during the month with a sIzing of

less than 0.81mm;
0 = 50% of the prIce per ton paid by Eskom for the coal delivered during the month.

8.6 0CM shell notify Eskom In advance If the coal to be delivered will be above the quality
rejection limit for moisture. Eskom shall then be entitled to elect whether to accept
delivery of such coal which does not meet the quality rejection Omit In respect moisture.
If Eskom elects to receive such coal, then, notwithstanding the moisture parameters of
such coal being in rejection, the price of such coal shell be determined in accordance with
clause 5 and such quantity of coal shall constItute coal supplied to Eskom and reduce the
contractual tonnage.

9 DOMICILIUM

9.1 The Parties choose domldlium cltandl et executandi lbr all purposes
relating to this Agreement, including the gIving of any notlce and the servIng of any
process, at the physical addresses and e-mail addresses set out below

9.1.1 Eskom

physical- Megawatt Park
Maxwell Drive
Sunnlnghlil
2157

e-mail: -

__________________

attention:-

9.1.2 0CM

physIcal 1st Floor

4
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23 Meirose Boulevard
Mel rosa Arch
2196

e-mail: pmarsden@matusonassociates.co.za

attention: Piers Marsden

9.2 Any Party will be entitled, from time to time, by giving written notice to the other, to vary
its physical Domicilium to any other physical address (not being a post office box or poste
restante) and to vary its e-mail bomicilium to any other e-mail address.

9.3 Any notice given by any Party to any other ("Addressee"), which is delivered by hand
between the hours of 09:00 and 17:00 on any business day to the Addressee's physical
Domiclilurn for the time being, will be deemed (unless the contrary is proved by the
Addressee) to have been received by the Addressee at the time of delivery.

9.4 Any notice given by any Party to any other, which is successfully transmitted by e-mail to
the Addressee's e-mail Domiclilurn for the time being, will be deemed (unless the contrary
is proved by the Addressee) to have been received by the Addressee on the business day
Immediately succeeding the date of successful transmission thereof.

9,5 This clause 9 will not operate so as to invalidate the giving or receipt of any written
notice, which is actually received by the Addressee other than by a method referred to in
this clause 9.

9.6 Any notice in terms of, or in connection with, this Agreement will be valid and effective
only if It is in writing and if it is received or deemed to have been received by the
Addressee,

10 FORCE MA) EURE

10.1 A force majeure event shall occur In relation to a Party, when that Party is delayed or
prevented directly or indirectly from performing all or any of that Party's obligations in
terms of this Agreement for any cause beyond Its 'reasonable control, including but not
limited to fire, explosion, flood, riot, strike, lockout, industrial action, war, accident, act of
nature1 government action (whether legal or illegal), which could not have been
prevented by a reasonable and prudent operator, all or any of which shall constitute a
"Force Majeure Event" for the purposes hereof.

10.2 The Party affected by a Force Majeure Event ("Affected shall be relieved of
performance of Its obligations In terms of this Agreement during the period that such
eventand its consequences continue (but only to the extent It is so delayed or prevented
from performing partially or at all by the Force Majeure Event), and, provided that notice
has been given In terms of clause 10.3, shall not be liable for any delay or failure the
performance of any of its obligations in terms of this Agreement or losses or damages
whether general, special or consequential which the other Party ("Unaffected Partyr)
may suffer due to or resulting from any such delay or failure1

10,3 The Affected Party shall give written notice to the Unaffected Party at the earliest possible
opportunity In writing of the occurrence of the event constitutIng the Force t4ajeure
Event, together with details thereof and a good faith estimate of the period of time for
which it shall endure.

S
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10.4 Should a Force Majeure Event as set out in clause 10.1 hereof affect the production

capacity of the mine and/or OCM's ability to deliver coal for supply to Eskom In terms
hereof or should such Force Majeure Event affect Eskom's ability to take off coal in terms
of this Agreement, each of the Parties' respective obligations to deliver and to take off
coal in terms hereof shall be reduced in proportion to the reduction in the capacity to
deliver or capacity to take off as the case may be

10,5 At all times whilst the consequences of a Force Majeure Event continues, the Parties shall
meet at regular intervals to discuss and investigate, and If to Implement other
practical ways and means to overcome the consequences of such a Force Majeure Event,
with the objective of achieving the import and Intent of this Agreement without
unreasonable delay. In this regard the Parties shall explore the possibility of concluding
alternative arrangements for the supply or purchase of coal as the case may be. These
alternative arrangements may include quantity, quality and price adjustment
amendments and supply kom any source for such periods of time as may be reasonable
under the circumstances with due regard to the nature and anticipated duration of the
Force Majeure Event,

10.6 The Affected Party shall use eli reasonable endeavours to mitigate the effects of the Force
Majeure Event on Its ability to perform under this Agreement and to terminate the
circumstances giving rise to a Force Majeure Event as soon as reasonably possible
(provided that nothing in this clause 10 shall require the Affected Party to settle any
strike, lock-out or other industrial or labour dispute, whether it Is a party thereto or not)
and upon termination of the event giving rise thereto, shall forthwith give written notice
thereof to the Party.

11 BREACH
*

Should a Patty breach any provisIon of this Agreement and fail to remedy such breach within
five days after receiving written notice requiring such remedy, then the other Party
aggrieved thereby shall be entitled, without prejudice to its other rights In law includIng any
right to claim damages, to claim immediate spedflc performance of all of the defaulting
Party's obligations, and, if the breach Is material, in cancel this Agreement, It being agreed
that any failure by Eskom to tirneously make any payment due in terms of this Agreement
shall constitute a material breach.

12 GOVERNING LAW AND JURISDICTION

12.1 This Agreement will, in all respects (including its existence, validity, interpretation,
ImplementatIon, cancellation, termination and enforcement), be governed by the iaws of
South Africa.

12.2 The Parties irrevocably submit themselves and consent to the exclusive jurisdiction of the
High Court of South Africa (Gauteng Division, Pretoria) (or any successor to that court) in
respect of this Agreement.

13 GENERAL

13.1 This Agreement constitutes the sole record of the agreement among the Parties in
relation to the subject matter hereof. No Party will be bound by any express, tacit or
implied term, representation, warranty, promise or the like not recorded herein. This
Agreement accordingly supersedes and rapiaces all prior c rnitments, representations
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or undertakings, whether oral or written, among the Parties in respect of the subject
matter hereof

13.2 Notwithstanding any other provision in this Agreement, neither Party shall be liable in
contract or in delict or otherwise for any indirect, consequential, punitive and/or special
damages arising out of or in connection with this Agreement.

13.3 No addition to, variation, novation or agreed cancellation off, any provision of this
Agreement will be binding on the Parties, unless reduced to Writing and signed by or on
behalf of all the Parties.

13.4 No indulgence or extension of time, which any Party may grant to the other,
nor any election or failure by the Grantor to enforce, whether completely or partially, or
delay the enforcement of, any of its existing or future rights, will constitute a waiver of,
or, whether by estoppei or otherwise, limit any of, the existing or future rights of the
Grantor In terms hereof, save in the event and to the extent that the Grantor has signed
a written document expressly waiving or ilmiung that right

13.5 'Neither Party shall have the right or the power to assign this Agreement, cede any of Its
rights or delegate any of Its obligations under this Agreement without the prior written
consent of the other Party1

1316 The signature by any Party of a counterpart of this Agreement wliI be as effective as if
that Party had signed the same document as the other Party.

Thus done and signed at

_____________________________________on

the

____________

day of

2015 In the presence of the undersigned witnesses.

For: Eskom Holdings Soc Limited

Who warrants that he is authorised thereto

I
Withessed by:

a.

Thusdoneand signed at. onthe dayof

2015 in the presence of the undersigned witnesses.

For: Optimum Coal Mine (Proprietary) Limited

Who warrants that he is authorised thereto

witnessed
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OPTiMUM
COAL
MINE

CliffebelierHofmeyer
Attention; Rishaban Moodley
E-malh

22 September2015

Dear Sirs

WIThOUT PUEJUDICE ESKOM HOWPIIES SOC UMTED / OPTIMUM COAl. MINE MOPI1IETARY UMITED -

INDkJLGENCEONQUAUTIES '

We refer to your letter dated 19 September 2013 and the subsequent discussion between Mr Clinton Ephron

of Optimum Coal Mine (Ply) Ltd rotMi and Mr Mauhala Koko of Mom Holdings SOC Urnltad ('Eskom'4) on

22. September 201$ in respect of 1993 Coal Suppty Agreement, as amended ("CSAM),

At the outset, we wish to plaeeonrecontthatMrCftnton Ephrori with Eskomin

and dlrecter of 0CM and not on behalf of Glencote South mica Ply Ltd, or any other which has no

connection or relationship with 0CM Scorn,

We confirm that your letter reflects the terms of the agreement reachedbetween 0CM and Esicom in relation

to continued supply during the 60 day period oonwnendng on 4September2019 save for the followlnv

specification or penalty appilcahie dtOig such 60 dej periodi and
.' the agreement to recommence supply was conditional on Scorn and 0CM during serb 60

day perIod In good faith negotiations to resolve the Impassethat has arisen in respect of the CSA.

• '. We note that we do not accept that the power station has any difficulties with coal which does not

9 wlththequalitysp*clflc*tlOn
arising from the notice served by 0CM on Scorn hi terms of clause 3.4.4 of the First Addendum on 23AprU

2013.

AU of our other rights remain reserved.

Optimum Coal Mine (Ply) Ltd $

Acflencoreopcttlcc
Buteas Addnw Nil kleidslxsaRoa& PollenthopeOffuinip, Polhenshop.

Mailing Address PnveleRagXl2Ol,?tslknshopes 1096, South Africa
TeL 427 13 2965111

Reglsta%ed Mdresst ie Nedbenk Building, 23 l4ehoee$ouleve4 M hose Arch, Meirose North,

ohstmeeburg. Smith Africa

Mailing Suite It 19,Pdvate SagXI, Meb'oseArc4i, Johannesburg. 3)76

TekiVllflZOEW Ps'c cnmoen
Pireclom it Cohen,. CM pMehanyele,Tflcube

lv,
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Please confirm by correspondence yQur the

Yours faithfully

Piers Peter Vafl den Steen

Joint BuSIness Rescue for Optimum Coat Mine (Pty) Ltd (In Business Rescue)

CUnton Ephrofl

Officer

Optimum Coal Ltd (In Business

(
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P*M,BcgX4O 2010— pP DEKKER
en2Jol*mg M M

1Q00

HOFMEVR 116621111

Wectcsmans Attorneys o*nest R Moodley

frssMSthfl 01949978
Altenhiort Mr E Levenstein
By Email: elevensteinwerkn166i5.com

Mareden

PNotLbi$ (011)5621666
CC: Matusost Associates
Attenliorn

(011)5621466

EmaM:
31fr4Jgust2016

1

Dearsir

ESKOM HOLDINGS SOC UMITEOII OPTiMUM COAL PROPRIETARY UMITED ØN BUSINESS

RESCUE) & OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)
I

refer to the wrlte?s telephone discussions with your Mr. David Hertz on 25 and 31M August

our letter to you dated 24 August 2015 ("the letter) and your letter dated 26 August

2015.

2 As discussed with your Mr Heit and recorded In the letter, In order for any meanIngful
Ideation anti discussion of what the best available options are for Optimum to be a

sustaInable business going fosward, It Is imperativethat Eskom Is provided with a full disclosure

of OptimunVs entka business operations (both expoti and domestic) for the perIod 2012 to dais.

$ The flu disclosure is required, specifically having regard to the fundamental basis of the now

suspended coal supply agreement! with Opllmt*it The full disclosure must Include at the

1Tha I'manclal modelling of the now suspended GSA provided Eskom with the benefit of low prices

fgjçoal was premised on schedule 7 to the CM which records that "some of the ftinclam*cflal

consld scat has hr TNC in enfw#lg frito the aqseement to which this schedule Is annexed as Schedule

o the c*Ahvum opemthst Is a q,watbn;

o the opetatlons ofllenddna and Optirnwn an Inter-depeildGnt and

o sales to Henth*,e in tenns of this agreement will enable iNC to mshifshi the

lnnstructuro osderto enable il to eiport coa4"
WflMSsc C wfl34A$C1*LOff lean fleuigw

4421W*ØUM AAbm NM$$ IA fun. CO 0*4 CADetS! R tDw* P F GtMZCs$a* 80*08 Joamt
wiavsnBw*4wo 0$Jae$Sl IQAJOnIS Its K* JIOoq'( KWStin UKnJ4.f JLJAfl suaGiwo. Fet.*kt 14 LetS

P*t$no APiS JO Pw,**onOHNflvv OS PIIOW*

STY Y4*l17'ine ov*tS HRv.fldw we JGWS*m

:avsosWSemsLoY—n JMvms4aSonSY.St
tetCtO*t CM€ 101*4 IC AMnSW *Obanrv*. TI miwis MADmflsv *40155 $PNSs Y$yfet*W me momen

01*4ev RO R4*Q*A%M*WA LinIng 00 LIeS JAWUIS — A5014n.nS$$4t10t454eS
BP1,susssCfl cWv*t.IJV'*tS*Y

gxeo*J1WIc04l$*ttA$T$tI* Cosize, PJ cotacle ITS JflaoisMQJid*s*$

SOSTOR A0000IAIU* P p55(4g. GBMIISThIWSSbOU MA 85* SBUsetL &,**m NO 004*45 Ycs 1* OnitS LIsig*sed* I

1v&nfl*PJWtTJC%d4*K1 1me4J&Kdse HL*gCJIMMKJ
LwN$SM*Sl*N MchSJ HIM Moo*nCPI*A4( DJP44oo1b P*spKSflalaCPcSe*W

Eu Teø ItCS$*IMThIMY4tU WWardt$20n

cuppaI*QcQRHO*'$tY*tE*IOfl Psot TA VU W Seget JAcaeeSeZCCeW I t
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ESKOM SOC LIMITED/I OPTIMUM COAL. PROPRIETARY LIMITED (IN BUSINESS
RESCUE) & OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS

25 AUGUST 2015 2
— ___.• ____ .—

underlying financial lnlorrnaflon of both Optimum Coal Mine and Optimum Coal Holdings (to
whom slgnficant profits have historically been channelled flowing from the export business
conducted by Optimum Coat Mine).

4 Eskom accordingly requires a full disclosure in respect of both the export product and the
Eskom product for the finandel periods 2011 to 2015, which should Include, but not be Umited

to, the following—

4,1 The financial statements/management account of 0CM end OCH;

4,2 The financial statements/management accounts of Optimum Coal Terminal (Pty) Ltd:

4.3 The financial statements/management accounts of Optimum Goal Services;

4A The Operational management accounts of 0CM and OCH;

4.5 0CM and OCH annual financial statements; -

4.8 Profitability Analysis/Breakeven Analysis In respect of 0CM and OCI-i;

4,7 0CM and OCH balance sheets;

4.8 Full assessment report prepared by the BRPs since commencement of the rescue

process;

4,g Post Commencement Finance agreemarit/(s) or drafts thereof, concluded or to be
concluded with the banking consortium (presumably OptrIx Security Company (Pty) Lid);

410 Dividends declared and paid by OCM/OCH since acquisition by Glencore;

4.11 Mining Work Programme/Mining Plan;

4.12 A copy of the Contract Mining Agreement; and

4.13 Ufe of Mine Plan as updated annually from 201 Ito date for 0CM;

4.14 The status of the current mining operation at Koornfontein;

5 The aforesaid is not an exhaustive list of documents and Is subject to the comments of Eskom's

appointed financial advisors

e Upon receipt of the aforementioned information1 we can arrange a meeting our

respective ciients.

7 Our client's rights remain reserved.

Yours faithfully

MOODLEY

CUFFE DEKKER HOFMEVRJNC

I
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WERKSMANS
ATTOkNEYS

DELIVERED BY HAND

3ohannesburg

Cilife Dekker Hofmeyer 155 5th Street
Sandton a196 South AFrica

1 Protea Place
Private Bag 10015
Sandton 2146

Fredman & Protea Place Docex 111 Sandton

Sandton Tel +27 11 535 8000
Fax +27 11 535 8600

Attention: Rishaban Moodley
wwwwerksmans.ccjm
enquries@weri<smanscom

YOUR REFERENCE: R Moodley
OUR REFERENCE; Mr D Hertz/Mr E Levensteln/Ms L Becker/Ib/OPTI131SB,19/#3426670v1
DIRECT PHONE: +27 11 535 E237/8196
DIRECT FAX: +27 11 535 8737/8796

-• EMAIL ADDRESS: com/elevenstein©werksmaris.com

1 September 2015 WITHOUT PRE3UDICE

OPTIMuM COAL MINE PROPRIETARY LtMITED (IN BUSINESS RESCUE) & OPTIMUM COAL
HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ESKOM HOLDINGS SOC

LIMITED

1 We refer to your letter dated 31 August 2015 letter").

2 We enclose with this letter a CD containing the bulk of the Information requested In paragraph

2 of your letter.

3 The Information Is provided to you and your dient, on a without prejudice basis, and in an
attempt to achieve a resolution of the current Impasse between our respective clients, which
culminated In the commencement of Optimum Coal Mine Proprietary Limited's ("0CM") and
Optimum Coal Holdings Proprietary Umited's ('OCH") business rescue proceedings.

• 4 The documentation on the CD includes —

4.1 Annual Financial Statements and Management Accounts ("MA") for 0CM and AFS
for OCH. There are no MA for OCH (paragraph 4.1)

4.2 AES for Optimum Coal Terminal Proprietary Limited ("OCT"). There are no MA for OCT
(paragraph 4.2);

4.3 for Optimum Coal Services Proprietary Limited ("OCS"). There are no MA for OCS I

paragraph

4.4 MA that have been provided for 0CM, as referred to above, There are no MA for OCH
(paragraph 4.4). AFS have been provided for 0CM and OCH, as set out
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4.5 the balance sheets for 0CM and OCH, which are contained in the APS for the respective
companies, have been provided above (paragraph 4.7); and

4.6 both of the documents requested In paragraphs 4,11 and 4,t2 of your letter are enclosed

S We are at this stage not in a position to provide you with a copy of the
finance agreement Agreement") however, our client will endeavour to answer any
question that you or your client may have regarding the PCF at the meeting to be
held as matter of urgency for the purpose foreshadowed in paragraph above.

6 No dividends have been declared in either 0CM or OCH since the acquisition of the Optirnuni
group by Glencore and insofar as Koornfontain is concerned, it Is currently operating and
producing coal which is supplied to your client's Korrieti power station.

7 our client Is working on the requests referred to. in paragraphs 4.6, 4.8 and 4.13 of your letter
and we will provide you with an update In this regard shortly.

8 We draw your attention to the fact that the documentation and information provided to you
and your client contains commercially sensitive and cont9dentiaI information which Is not
publicly available and which, if disseminated, may cause serious harm or damage to the
business of 0CM and/or 0CM or other entities within, or related to, the OpUmum group of
companies.

9 Accordingly such information and documentation

9.1 Is only to be provided to legal representatives and the senior officials of your client;

9.2 may not be copied or otherwise duplicated; and

9.3 must be returned to our client on request.

10 We refer to the non-disclosure agreement signed by our respective clients on 24 July 2014
("NDA"). The NDA (in addition to the terms contained In this letter) applies to the Information
and documentation provided under cover

11 We do not Intend addressing the remaining assertions contained in your letter which should
not be misconstrued as a waiver of our client's rights in this regard, which rights are In eli
respects fully reserved.

12 Our clients' rights are strictly and fully reserved.

-

...
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Werkamans Attorneys R MOODLEY

Mention: Mr. 0 Hertz 01949976

Email; dhertzewerksmarwccm Mr 0 Hertz

tScdlS (011) 5621666

(011)6621695

rlshaban.mo die crihiegatcom

1 September2016

Dear SW

OPTIMUM COAL MINE PROPRIETARY LJMTED (IN BUSINESS RESCUE) S OPTiMUM COAL 4

HOL.DINGS PROPRIETARY UPAITED (IN BUSINESS RESCUE)IIESKOM HOLDINGS SOC

LMTEO

We ackno'Medge receipt of your letter dated I September 2015 and the CD with certain of the
Information requested undercover of our letter dated 31 August2015.

3.

2 We noted that the documerdsMforniatiOfl made avahble to us arId our cient on the CD has

been made subject to the non-disdosul agreement (IIDA") concluded between the patties on

24 July 2016. The HDA was concluded spedificaly to attempt to negotiate a revised or new coat
supply agreement The conchislon of the Co-Operation Agreement with lead to the NDA was
terminated by Eskom in June 2015. We do not believe that the documanlaflnformalion your client

has made avallatM 0S1 be made subject to the NDA and we we of the view that the NDA Is

redundant

3 The NbA also contains terms which excludes the use of the Information your client has provided

hi any bttre private and confidential arbitration proceedings, specifically the hardship aibitretlon

should such arbitration for whatsoever reason proceed In the future, Having regard to lbs present
position the parties find themselves In, adhering to the terms of the NDA Is nonsensical

4 We therefore propose that the release of the Information/documents should accordingly not be

made subject to the NDA. We will request ott chant to treat the Information as private and
confidential proprietary Information of Optimum, only to be circulated to senior Eakom perachnel

Involved In this matter, the Eskom Internal/external legal teamand any such consultant employed

by Eskom which may be reqited to assess the lidomiatlon,
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Letter to Werlcsmans - Optimum
I September2016

OO'fl9

2

5 Please confirm by return correspondence whether our proposal is acceptable In order to progress

this matter with our client, in the Interim, provide you with our undertaking that we have riot
accessed the inFormation provided to us in any manner whatsoever.

Yours faithfuuy

(Tmnsm!ttocI

MOODLEY

I
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WERKSMANS

ATTORNEYS

HAND

. Office
155 5th Street

Cliff a Deldcer Hofmeyr Inc 2196 SouUi Africa
Private 10015

1 Protea Place
Bag

Sandlon 2146
ruFreuman rrotea race

Sar)dton
Thi +27 11 8000
Fax +27 Ii. 535 86a0

Attention; Rishaban Moodley enqutrias@werksmans.com

YOUR REFEREI'JCE: k Moodley
OUR Mr ID Ilerli/Mr E Levensteln/Ms L Becker/lb/0PT113168.19/#343039i.V1

DIRECT PHONE: +27 11 535 8237/8196
DIRECT +27 11 535 8737/8796
EMAIL ADDRESS: dhertz@werksmafls.cO i-n/el evenstein©werkstTlafls,COm

2 September WITHOUT

OPTIMUM PROPRLETARY LIMITED (IN R.EScUg) & OPTIMUM COAL.

HOLDINGS PROPRIETARY LIMITED (IN RESCUE) I ESICOM HOLDINGS SOC

LIMITED

1 We refer to your letter dated 31. August 2015 ("yoUr letter") and to our ietter dated 1
September 2015.

2 We enclose with this letter a CD containing the balance of the documentation requested in

your letter.

3 Such documentation Is provided to you and your client, on a without prejudice basis,

and In an attempt to achieve a resolution of the current Impasse between our respective
clients, which culminated in the commencement of Coal Mine Proprietary limited's

(lociMu) and Optimum Coal Holdings Proprietary Limited's (eOCHtI) business rescue

proceedings.

4 The documentation on the CO Includes —

4.1 the probability analysts/breakeVen analysis in re5pect of 0CM (paragraph 4.6);

4.2 the life of mine plan for 0CM (paragraph 4,13); and

4,3 the assessment report of the business rescue practitioners.

5 We draw your attentIon to the fact that the documentation provided to you and your client

contains commercially sensItive and confidential information which is not publicly avaiithle and

which, if disseminated, may cause serious harm or damage to the business of 0CM and/or

OCH or other entitles within, or related to, the Optimum group of companies.

Werkcmefle P-nc, Keg, NO, Office i55 5th StiQet S,rndton South Afrtco

Pirectore D Hertz (thairmen) AZ- Armstroflu EP, P.yonolt' DA Aitklro I Bate AR NMN 1. flltk Boehof eoswcll MC

W Brown PF Burner uelend iC clocte ppi C iN de ViliZers Ii dv Preez FQ Feenstra S Fodor Gardlner 0 Otwer IA

ID Oouwa t3P i Hoilceen MOH VR HoeloskY aa HG iacobs VL)anse van N 3anaen van Vuvren C Zmrinen S

I Kalirsnyer SLO
N Kirby HA ICotZe S Krige Pi Kruethe P Itoux MM Lesdng E Levanstels IS Lechner 1$ Lijbbe

BC PK Mabaso MPC Nenaka H t4asnndo C Mareitte 1(0 4OtShWafle L NaldoD NICkIS II Niernand BPF oRsier Qesthulzcn C padnyachy

B4 PansesrouW Cl' Pauw AV P111ev T Pottar BC Price M Pyzikowaki tO Iteeth A RelOdhin L ROOd BR Reothmnn W itnaenbero NL Scott tA SIbJ4te LX

IA srnit Is snsit Ct stevens P0 I Steckwell W Strechan 10 Theron miter Ia Irudgeon ON van den Berg HA van Niekerk Fl van TMcI*r IF von Wyk

A 1cM Wekefleid DC Walker ii N Wlehahn cc WIdens DO tVIlUaree C Wood BW Wdrkcnsn-Oevl

JOHANNHSBIJRG CAPE 'TOWN . .

PMM-U11.1-082



6 AccordIngly auth information and documentation

6.t is only to be provided to legal repre entativas and the senior officials of your client;

6.2 may not be copied or otherwise duplicated; and

6,3 must be returned our client on requests

7 We refer to the agreement signed by our respective clients on 24 July 2Q14
The NDA (In addition to the terms contained in thls letter) applies to Informatldn

and documentation provided under cover hereof,

B Our citen& rights are strictly arid fully reserved.

erksmans Attorneys
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LTD.

Private and Confidential

Piers Marsden

Matuson & Associates
1st Floor, One on Ninth
Cnr Glenhove Road and Ninth Street Melrose Estate
Johannesburg,
2196

Peter Van Den Steen

V-Squared Business Rescue Services (Pty) Ltd
916 Wexford Drive
Woodlands Village
Dainfern

10 September 2015

Optimum Coal Mine— Non-binding Offer

Dear Sirs

We hereby submit a non-binding indicative offer ("Offer") for the acquisition of the assets and

operations of Optimum Coal Mine ("0CM") on the basis set out in this letter ("Transaction").

1. Identity and background of Oakbay

Oalcbay Investments (Pty) Limited ("Oakbay") is the private investment vehicle of the Gupta Family,

through which they hold a diverse range of interests. Oakbay holds investments in mining, technology

and media & broadcast Oalcbay's attractive and diverse suite of mining investments comprise contract

mining services, as well as coal, gold and uranium mining operations. In addition to its operating mining

assets, Oakbay also holds various joint ventures in exploration mining and services companies.

89 Avenue, Corporate Park South, old Pretoria Main Road, Midrand Johannesburg, South Africa

Postal Address: Private Bag X 180, Halfway House, 1 685,Johannesburg, South Africa

Tel.: +27 542 Fax: +27 11 542 1100 www.oakhay.co.za
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2. Rationale for the proposed Transaction

Our significant investment in mining and mining services, places us in a very capable and favourable

position to acquire and manage 0CM efficiently and in line with Eskom's requirements. In addition to

being a current coal producer supplying coal to Eskom's Majuba Power Station, we also believe that

we can produce synergies between 0CM and our subsidiary, JIC Mining Services, which could reduce

OCM's operating cash costs significantly.

Below is a snapshot of our major mining assets:

79.9996

Resources

L imited (oRe)

74.096

Oakbay is a majority shareholder in Oakbay Resources and Energy Ltd ("ORE") which listed on the

JSE on 28 November 2014. ORE has a market capital isation of R24 billion, and is an investment holding

company with a 74% interest in Shiva Uranium Limited, previously Uranium One Africa. Shiva

Uranium ("Shiva") is Oakbay's flagship mining and exploration company, focusing primarily on

uranium and gold deposits and the beneficiation thereof, with its main base of operations conducted on

the Dominion and Rietkuil mines, near the North West town of Hartbeesfontein.

MC Mining Services ("TIC") is one of the largest contract mining companies in South Africa boasting

a workforce of more than 3500 employees and revenue in excess of RI billion, Major customers of TIC

includes Royal Bafokeng Platinum's Rasimone Platinum Mines, Impala Platinum, Amplats, Hernic

Ferrochrome and Platinum Group Metals.

Tegeta Exploration and Resources (Pty) Ltd ("Teget&') is focussed on exploration and mining of coal,

holding Ii prospecting rights in the Witbank area. Tegeta currently supplies Eskom's Majuba Power

Station and its major projects include Brakfontein (Portions 16, 17,22, 24,25 and 27) situated in Delmas

and Syferfontein and Welgezend situated 101cm from Standerton.

Tegeta Resources (Pty) Ltd ("Tegeta Resources") is an emerging exploration and mining company

focussed on the acquisition, exploration, development mining and trading of various commodities,

including but not limited to coal, chrome, manganese and iron ore, Tegeta Resources through its

subsidiary Idwala Coal have 63 million tonnes of proven reserves of bituminous coal covered under its

Vierfontein 61 IS and De Roodepoort projects

,,,.,,
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Resources Ltd
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In addition to the above mining assets, we also have various joint ventures in coal, anthracite, iron ore,

manganese, limestone, copper and gold projects, as well as drilling services company Blackedge

Exploration (Pty) Ltd.

3. Oakbay's Offer (the "Offer")

To date, we have had access to publically available information on 0CM, conducted limited discussions

with Glencore executives, and gained access to further limited non-public information as at 30 June

2015 on 0CM shared by Glencore, following our signature of a confidentiality Agreement.

We are desirous of commencing negotiations for the purchase of 0CM as soon as possible, and believe

that our Offer will be acceptable to you and OCM's creditors.

As such, Oakbay offers the following in relation to the proposed acquisition of 0CM:

Oakbay commits to taking ownership of the environmental trust fund and liability as at 30 June

2015;

Oakbay commits to acquiring as a going concern, the assets and operations of 0CM, including

property, plant and equipment, all working capital, but excluding long term borrowings, for a

consideration of Ri.00 ("one Rand"), and further commits to funding OCM's continuing

operations, including working capital, to fulfil its obligations for the remainder of the current Eskom

coal supply contract (to be ceded to Oakbay investments), which terminates in 2018. Our

determination of the above is based on our review of the balance sheet of 0CM, at 30 June 2015,

as set out in the Information Memorandum; and

Oakbay commits to transferring all remaining employees of 0CM to Oakbay in accordance with

Section 197 of the Labour Act, subject to a review of the existing terms of employment.

4. ConditionS

The above Offer for OCM's assets is subject to the conditions that a financial, technical, tax and legal

due diligence (collectively referred to as "Due Diligence") is completed to our satisfaction, during a six

week period of exclusivity, that will be required.

In addition, Oakbay's Offer will be subject to:

Termination of the existing contract mining arrangements at 0CM, which will not be transferred to

Oakbay;
o Requisite regulatory approvals, including, but not limited to, those required from the Department

of Mineral Resources ('DMR'), in terms of sI 1 of the Mineral and Petroleum Resources

Development Act, 2001 and the Competition Commission

All requisite Business Rescue approvals, and Glencore Board approval, to the extent required, and

Conclusion of requisite written and binding agreements to give effect to the disposal.
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5. Contact details of key personnel

The main point of contact for Oakbay during the sales process will be:

Ronica Ragavan
Oakbay Investments (Ny) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton
Mobile: + 27 83 402 1388
Email: ronica@oakbay.co.za

KPMG have been retained as our advisors on this matter and the contacts below should be copied in

all correspondence:

210

Based on our existing business operations and assets (i.e. without recourse to the assets of 0CM), we

intend funding the proposed transaction from internal resources. However, we have received written

letters of support for the required funding from our financiers, which if required, would supplement

funding the proposed transaction, without recourse to the assets of 0CM.

7. Approvals

The senior management and shareholders of Oakbay have approved the release of this Offer.

Whilst the proposed transaction would require regulatory approvals from various regulatory bodies, we

do not anticipate this transaction would meet with any objection,

Nick Matthews

Pai'tncr, KPMG South Africa 1-lead of Mergers & Acquisitions

Mobile: +27 83 452 8351

Email:

Werner Jacobs

Associate Director, KPMG South Africa Mergers &

Acquisitions, Mining Transaction Leader Africa

Mobile: +27 76 154 2089

Email: werner.jacobs@kp1t1g.cO.za

6. Financing
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8. ConfidentialitY

The content and existence of this Offer is strictly confidential and should not be disclosed to any person

other than the Business Rescue Practitioners and OCM's creditors.

In conclusion, we are pleased to have been given this opportunity to present this Offer. We would

appreciate the opportunity to meet to discuss this further at your earliest convenience. Oakbay is

enthusiastic about this proposal and confident that we will be able to deliver a mutually beneficial

transaction.

Yours sincerely

On behalf of Oakbay Investments (Pty) Ltd

Nazeem Howa

Director
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Oakbay Investments (Pty) Ltd
Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton
Attention: Ronica Ragavan
Email: ronica@oakbay.co.za

cc

Nick Matthews
Partner, KPMG South Africa Head of Mergers & Acquisitions:
Email: nk.mátthews@kpmg.CO.Zà

Werner Jacobs
Associate Director, KPMG South Africa Mergers & Acquisitions, Mining Transaction Leader Africa

Email:

17 September2015

Dear Sirs

OPTIMUM COAL MINE (PTY) LTD — NON-BINDING OFFER

We refer to your unsolicited non-binding indicative offer ("Offer") for the acquisition of the assets

and operations of Optimum Coal Mine ("0CM") on the basis set out in your letter ("Transaction").

At the outset, we wish to thank Oakbay Investments (Pty) Ltd ("Oakbay") for its continued interest in

0CM. As we have previously advised, although we are not yet formally considering a corporate

transaction for 0CM, if an offer is forthcoming which represents the best option for rescuing 0CM,

we will obviously consider it.

Importantly, it Is the duty of the business rescue practitioners to ensure that the best value is

obtained for the stakeholders of 0CM and in so doing, as business rescue practitioners, we may be

required to engage in a formal expedited and competitive sales process. We will advise in due

course as to our plans in this regard.
Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)

A Glencore Operation
Business Address: Nil Hendrina Road, Pullenshope Offramp, Pullenshope

Mailing Address: Private Bag Xi201, Pullenshope, 1096, South Africa

Tel.: +27 13 2965111

Registered Address: Floor, Nedbank Building, 23 Melrose Boulevard, Meirose Arch, Meirose North,

Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag Xl, Melrose Arch, Johannesburg, 2076

Tel: +27 11 772 0600 Fax: +27 11 772 0697

Directors: R Cohen, C M Bphron, P Mahanyele, T Ncube
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In any event, before we can consider your Offer, there are a number of aspects which require

further elaboration and clarification.

1. Interim period financing

As you are aware, the business of 0CM is currently cash negative and requires funding of
approximately R120 million per month in order to continue operating. We would require

that the effective date of any Transaction would need to be no later than the date of
signature of the binding agreements. Please confirm that you would be willing to provide

the funding required to operate the business of 0CM during the period from the date of
signature of binding agreements until the various conditions precedent (e.g. section 11,

Competition Tribunal approval etc.) are fulfilled, Please provide further details of your
internal resources that will be utilised for funding as well as copies of letters of support from

your financiers.

2. post-commencement financing and pre-commencement creditors

As you will be aware, we have had to draw down on significant post-commencement

financing in order to operate 0CM during the business rescue proceedings. As at the date of

this letter, we have drawn down approximately R115 million and we expect that by the end

of October 2015, we will have drawn down approximately a further R80 million, This post-

commencement financing is secured, has priority in terms of the Companies Act and needs

to be settled. Moreover, there are certain creditors whose pre-commencement debts have

not been settled but will need to be settled — this amounts to approximately R300 million.

Please confirm that you are willing to provide funding in order to enable the settlement of

such post commencement financing and pre-business rescue creditors in full.

3, Long-term borrowings

We note that your Offer specifically excludes the long-term borrowings of 0CM. These

long-term borrowings are secured over the assets of 0CM. These funders (which are third

party banks) will need to be incentivised in order to release such security over the assets of

0CM and to vote in favour of a business rescue plan providing for implementation of the

Offer, if it is proposed and accepted. Please provide us with your thinking as to what value

these funders will be provided for their security if your Offer is accepted and why they would

be incentivised to vote in favour of a plan that Incorporates such an Offer.

4. Environmental liability

Your Offer refers to taking ownership of the Environmental trust fund and liability. Please

confirm that you are to assume all environmental liabilities and obligations (both

future and historical) relating to the operations of 0CM.

5. Contractor

We note that it is a condition precedent to your Offer that the existing contract mining

arrangements be terminated. Please confirm whether you are willing to bear the costs
associated with the premature termination of such agreements or otherwise how you

expect such costs to be funded. These costs will be advised as part of the diligence but will

be substantial. Also, please confirm your position in relation to the employees of such

contractors and whether you are willing to take over any of such employees.
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Moreover, as you are aware, 0CM currently operates both opencast and underground

mining activities. Please confirm how you Intend to perform such activities post the
termination of such contracts, and, in particular, that you have the necessary expertise and
equipment to conduct underground mining activities. In this regard, we note that the
underground equipment and moveable infrastructure belongs to the underground mining
contractor and therefore JIC Mining Services (Pty) Ltd would need to take over existing
underground mining equipment (that belongs to the mining contractor) or replace such
equipment. In each case, this would require a significant capital investment. It would also be

helpful if you can give further detail in relation to the synergies that you foresee between JIC

Mining Services (Pty) Ltd and 0CM.

6. Eskom

We note your reference to a cession of the Eskorn contract to Oakbay. Please confirm that

you'are willing to take assignment of all of OCM's rights and obligations under such Eskom
agreements including all accrued liabilities due to Eskom as at the date of such assignment

as well as all future obligations to deliver coal to Eskom until 31 December 2018 at the

current price provided in the Eskom contract

Moreover, as the assignment of the Eskom contract to Oakbay will require the consent of

Eskom, please confirm the basis for your belief that Eskom will consent to such assignment.

We note that if we can get comfortable with the various other issues raised in this letter, we

will require that you obtain consent from Eskom to the assignment of the Eskom contract

prior to commencing a comprehensive due diligence which assignment must include a full

release in favour of 0CM and affiliated entities for any liability of any nature whatsoever in
connection with or relating to the Eskom contract. There is obviously no purpose in
expending time and effort on this Offer, if Eskom is not willing to consent to such an
assignment. Please confirm that you do not expect this to be a problem.

The terms of this letter are confidential and may not be disclosed by Oakbay to anyone, other than

Oakbay's directors, officers, employees and advisors who have a need to know such information and

who have agreed to keep the terms confidential.

We look forward to hearing from you as soon as possible.

P1 s Marsden Pet Van Den Steen

Joint Business Rescue Practitioners for Optimum Coal Holdings (Pty) Ltd (In Business Rescue) and

Optimum Coal Mine (Pty) Ltd (In Business Rescue)
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Private and Confidential

Piers Marsden

Matuson & Associates
1st Floor, One on Ninth
Cm Glenhove Road and Ninth Street Meirose Estate
Johannesburg,
2196
prnarsden@matusonassociateS.Co.Za

Peter Van Den Steen

V-Squared Business Rescue Services (Pty) Ltd
916 Wexford Drive
Woodlands Village
Dainfern
peter@v2rescue.c0.Za

21 September2015

Optimum Coal Mine — Non-binding Offer

Dear Sirs

We wish to thank you for your letter of 17 September 2015 ("Response") in response to our submission

of a non-binding indicative offer ("Offer") for the acquisition of the assets and operations of Optimum

Coal Mine ("0CM") ("Transaction") on the basis set out in our letter dated 10 September 2015.

Your Response requested further elaboration and clarification on a number of aspects. Without in any

way derogating from our Offer, we set out below some points of clarification for your consideration.

89 Gazelle Avenue, Corporate Park South, Old Pretoria Main Road, Midrand Johannesburg, South Africa

Postal Address private X 1 80, Halfway House, 1685. Johannesbur9, South Africa

Tel: +27 11 542 1000 Fax: +27 ii 542 1100 www.oakbay.co.za
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1. Interim period financing

0CM is currently cash negative and requires funding of approximately R120 million per month. You

have requested that we provide funding required to operate the business of 0CM, during the period

from date of signature of binding agreements until the various conditions precedent (e.g. section 11,
Competition Tribunal approval etc.) has been fulfilled.

Oakbay is desirous to complete the Transaction as soon as possible, and will commit to use its best

endeavours to expedite the completion of the transaction, including the approval required in terms of

section 11 of the Mineral and Petroleum Resources Development Act, 200L Unfortunately, until such

time as Oakbay is able to get control over the assets and operations of 0CM, it is not possible to commit

to cover the cost of interim financing.

However, should the requisite approvals not be received within 6 months of signature date, Oakbay will

commit to fully funding all reasonable interim finance from that time, subject to a limit of R120 million

per month

In support of our commitment to honour the existing Eskom contract, and to cover interim finance, we

attach a letter of support from our bankers, Bank of Baroda (Johannesburg branch). In addition, we can

confirm we have liquid assets in the form of unencumbered short terms deposits to the value of

approximately R750 million.

2. Post-commencement financing and pre-commencement creditors

With regard to the post commencement financing provided prior to Business Rescue, Oakbay confirms

it will review this based on the final terms of any Transaction.

3. Long term borrowings

The settlement of the long term borrowings with third party banks will have to be negotiated. At this

time we have no understanding of the quantum of third party bank debt, and the nature of the security

the banks hold. Once a due diligence is performed and further details have been provided as to the

amount of debt outstanding with the third party banks, and the security held by these respective banks,

we shall be in a better position to comment. We would also need further clarification on any security,

held by the third party banks, over the draglines of 0CM.

4. Environmental liability

Subject to due diligence, we would assume responsibility of the future obligation of 0CM as well as

the historical obligation. However, we will also assume ownership of the current fund/s within the

company necessary to cover the historical environmental liability.

5, Contractor

In our opinion the Company's Act provides for the suspension and/ or termination of current

contractors, and any resultant penalties would be a pre-coinmencement creditor. No cost pertaining to

termination of the contractor shall be borne by Oakbay.
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Oakbay currently operates a number of opencast and underground mines through its subsidiary JIC
Mining Services (Pty) Ltd ("JIC"). Whilst Oakbay believes that JIC replacing the current contractor at

0CM will result in potential synergies, Oakbay may employ a new third party contractor if this will

result in further benefits and synergies for 0CM. As part of the due diligence, all underground mining

equipment will need to be inspected prior to any agreement to purchase these assets from the current

contractor,

6. Eskom

We confirm our willingness to take the assignment of all ofOCM's future rights and obligations under

the Eskom contract. We confirm our willingness to take on future obligations with regard to the delivery

of coal to Eskom until December 2018 at the current price provided in the Eskom contract.

It is noted that we will require the consent of Eskorn to release 0CM, and its affiliated entities, from its

future obligations with Eskom. We are confident that this consent will be forthcoming. In this regard,

we agree that this should be discussed immediately and propose that both parties concurrently approach

Eskom to seek an in principle agreement, and would propose the approach is made as soon as a
reasonable period of exclusivity (6 weeks) is granted to Oakbay.

7. Contact details of key personnel

The main point of contact for Oakbay during the sales process will be:

Ronica Ragavan
Oakbay Investments (Pty) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton
Mobile: + 27 83 402 1388
Email: ronica@oakbay.co.za

KPMG have been retained as our advisors on this matter and the contacts below should be copied in

all correspondence:

Nick Matthews Werner Jacobs

Partner, KPMG South Africa Head of Mergers & Acquisitions Associate Director, KPMG South Africa Mergers &

Acquisitions, Mining Transaction Leader Africa

Mobile: +27834528351
Mobile: +27 76 154 2089

Email: nick.
Email:
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8. Confidentiality

The content and existence of this letter is strictly confidential and should not be disclosed to any person

other than the Business Rescue Practitioners and OCM's creditors.

We trust you will find all in order and we look forward to hearing from you. We would appreciate the

opportunity to meet to discuss this further at your earliest convenience, Oakbay remains enthusiastic

about this pi'oposal and confident that we will be able to deliver a mutually beneficial transaction.

Yours sincerely

On behalf of Oalcbay Investments (Pty) Ltd

Nazeem Howa

Director
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OPTIMUM
COAL

WITHOUT PREJUDICE

CONTRACT

CONFiDENTIAL

Eskorn Holdings Soc

Megawatt Park
Maxwell Drive
Sunninghill

Attention: Brian Molefe; Acting Chief Executive Officer
E-mail: MefeP@eskotmco.zR

Matshela Koko ; Group ExecUtive —Technology and Commercial

E-mail

Cliufe Dekker Hofmeyer
Attention: Rishaban Moodley
E-mail;

17 September 2015

Dear Sirs

OPTIMUM COAL MINE (PlY) LTD (IN BUSINESS RESCUE) SEJTLEMENT PROPOSAL

We refer to our recent discussions regarding a resolution of the current disputes between Optimum

Coal Mine (Pty) Ltd r'OCM") and Eskom SOC Limited ("Eskom") relatIng to the coal supply

agreement between 0CM and Eskom ("GSA"), As we have advised previously, Eskom is a key

stakehoider in the business rescue proceedings of 0CM and no rescue of 0CM is possible unless

there is a resolution of the outstanding disputes between 0CM and Eskom including the hardship

and penalty disputes. We however, appreciate Eskom's position that it has a binding agreement

with 0CM wIth certain accrued rights and that it cannot simply forego all of these rights in order to

rescue 0CM.

Coal Mine (Ply) Ltd
(Registration 2007/005308/07)

A Operation

Address: Nil Hettdrlna Read, PuilenshopeOffratnp, Pullerishcipe

Mailing Address: Private Bag X12011 Puilenshope, 1096, South Africa

TeL: -1-2713 2965111

Registered Address: Floor, Nedbank 23 Melrose floulevard, Arch. Meirose Worth,

2196, Africa

Mailing Address: Suite No. 19, PrIvate Bag Xi, Meirose Arch, 2076

Tel; +2711 772 0600 +2? 11 772 0697

Directors: R Cohen, CM P T Ncube
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we have, together with the management of 0CM, sought to develop a proposal which

meets Eskom's key requirements while at the same time ensures that 0CM Is able to emerge from

business rescue as a sustainable long-term supplier to Eskom.

This proposal consists of three components:

an extension of the CSA which is designed to secure a long-term source of supply for Eskom

and allow for a price averaging which will provide some short-term reUef for 0CM until

2019;
a reasonable settlement of the alleged penalties which Eskom believes It has accrued against

0CM; and
the implementation of a new black economic empowerment transaction to make 0CM a

majority black owned company

1. ExtenslonofthetSA

We trust that Eskom and its advisers have now had sufficient time to consider the substantial

financial Information that was delivered to Eskom's attorneys on the and 2nd of September

201,5 and that it is clear to Eskom that 0CM is suffering severe financial hardship as a result of

the Eskom contract. We fully appreciate that even if Eskom accepts that 0CM is suffering

financial hardship, this is not necessarily a justification for Eskom to agree to any amendments to

the CSA as Eskom believes that It has a binding contract that It is entitled to enforce.

We do, however, believe that Eskom cannot ignore the fact that the contract has a hardship

clause which provides in its opening clause that it was the parties' Intention that the agreement

shall operate between them with fairness and without undue hardship to any party. While we

accept that some level of subsidy from OCM's export operations was contemplated in the it

could never have been contemplated that 0CM would suffer such an extreme level of hardship

or that the agreement would result in 0CM suffering billions of Rands of losses over the term of

the agreement.

Accordingly1 Eskoni would be acting in accordance with the principles set out in the CSA If it

agrees to an accommodation in favour of 0CM in order to ensure that 0CM can emerge from

business rescue and remain a long-term sustainable supplier to Eskom. Obviously1 any such

accommodation should insofar as possible also be in standalone interests. Accordingly,

after discussions with management and the shareholders of 0CM, we wish to make the

following indivisible proposal to Eskom which we believe meets these requirements:

• the duration of the CSA will be extended until 2023 to match the remaining useful life of

the i{endrlna power station;
• the tonnage to be delivered during such extension will be 27.5 million tons (i.e. 5.5

million tonnes per annum);

• the price for the coal delivered during the extension wilt be R630 per ton at a CV of 23

Mj/kg (moisture free) (subject to agreed inflationary adjustments with effect from 1.

October 2015}, We believe that this price is consistent with what Eskom could expect to

achieve in a standalone new negotiation with 0CM for this quantity of coal at this

quality in
the price for the coal for the period from 1 October 2015 to 31 December 2018 will

remain unchanged, however, In order to provide some relief to 0CM during the period

until 2019, the price for the remainder of the GSA will be averaged out so that Eskorn will

pay a weighted average price of R443 per ton at a CV of 23 Mj/kg (moisture free)

(subject to agreed inflationary adjustments with effect from 1. October 2015) for the
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remainder of the CSA from 1 October 2015 to 31 December 2023. This average has

been calculated on per ton for the remaining 3.25 years (I.e. 17 875 000 tons) and

then R630 far the next 5 years (I.e. 2.7 500 000 The weighted average price of

R443 per ton would still be less than OCM's average cash cost of production over the

remainder of the extended CSA; and
the specifications and price adjustment regime for the remaining coal to be deUvered

under the CSA will be amended to be consistent with the penalties and price adjustment

regime agreed during the previous settlement discussions between 0CM, the Eskom

negotiating team and the Hendrina power station. These are set out in Annexure A for

your ease of reference.

2. Penalties

Eskom has instituted claims against 0CM for alleged non-compliance with the specifications set

out in the qSA (and the addenda thereto), in amounts aggregating to approximately R2.2 billion.

As youare eware, 0CM disputeS this amount and we believe that there Is no reasonable basis to

justify a penalty of this amount having regard to the history and background circumstances

surrounding the imposition of penalties arising out of the CSA and that Eskom has no reasonable

prospect of recovering this amount in an arbitration (this is separate from the issue as to

whether 0CM would, in fact, be able to settle such penalties if an award was made against it). In

this regard, we note the following:

the CSA includes a renegotiation clause in terms of which If at any time either party is of

the view that the specifications in the cSA are po longer properly and/or realistically

representative of the coal which 0CM could reasonably expect to produce from its

resource, it could request a renegotiation of the specification following which the parties

would be required to enter Into discussions and negotiations in good faith regarding the

amended specification;
April 2023, 0CM advIsed Eskom that the mine could no longer produce coal meeting

the specifications and triggered the renegotiation clause;

the seMce of 5UCh notice, 0CM and Eskom engaged in a process whereby

0CM sought to demonstrate to Eskorn that it was unable to meet the specification. This

process endured until January 2014 during which time 0CM provided, significant

information to Eskom regarding the difficulties it was having. Eskom has never disputed

the technical reasoning put forward by 0CM as to why It cannot meet the sizing

specification Eskom explicitly refrained from imposing any penalties regarding sizing

during these negotiations in recognition of the fact that 0CM had triggered the

renegotiation clause;
renegotiation process was eventually subsumed into the broader settlement

discussions which culminated in the signing of the Co-Operation Agreement in May 2014

which suspended all penalties. During the settlement discussions, there were extensive

negotiations on the specifications with primary energy and the Hendrina power station

and ultimately a specification was agreed in relation to sizing which matches that which

0CM delivered during the period from 2012 to 2015. if this is a 5peclficatiofl that the

power station was capable of accepting, then clearly the delivery of coal meeting that

sizing specification during most of 2012 to 2015 could not have caused any meaningful

damage to the powerstation;
if the Co..Operation Agreement had not been signed, and Eskom had not agreed to

amend the specification, it is very likely that the dispute regarding the sizing

specification would have, at that time, been referred to arbitration dispute

F
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if that had happened, Eskom would not have been able to impose the
historical penalties for sizing;
If the sizing penalty Is excluded, then the sole basis for imposing a penalty would be In

relation to a5h and CV. As the Eskorn negotiating team is aware, there is significant
disagreement between Eskom and 0CM regarding the imposition of the ash and CV
penalties and the wording of the agreement does not support the penalties imposed by

and
the factors set out above would present compelling defences in relation to any claim for
penalties together with other defences such as the Conventional Penalties Act, waiver,

estoppel etc.

In summary, we do not befleve that any penalty Is justifiable, but as part of an overall

settlement, 0CM would be willing, on a without prejudice basis, to pay a reasonable amount

iii full and final settlement of all penalties and/or damages alleged to be owing by 0CM

andfor its entities under or in connection with the CSA as at the date of signature

of the amended CSA (including any alleged damages arising during the business rescue
proceedings). We propose that once we have agreement on the balance of the proposal set

Out in this letter, we have a discussion regardIng an appropriate settlement figure. As part

of this discussion, we would also Uke to discuss the amounts withheld by Eskom for coal

delivered during July and August 2015.

Obviously, 0CM will not be in a position to settle any agreed settlement amount in cash, and

therefore we would like to propose two options to Eskom as a method of settling such

settlement amount.

Issue of equity

The first option is that Eskorn be issued an equity stake in 0CM in order to settle the
agreed settlement amount, The exact percentage will need to be discussed and agreed

after agreement on the settlement amount. We believe that this would be a reasonable

solution for Eskom In that it provides significant upside if export prices rally and it

recognises that requIring 0CM to settle the penalties in cash will impair OCM's ability to

become a sustainable supplier to E5kom.

We understand that Eskom has expressed a reluctance to hold equity interests in mines,

but Eskom would in due course be able to dispose of such stake or it could nominate a

third party to such shares, subject to OCM's agreement.

Reduction of price

The second option Is that Eskom be afforded a reduction in price on the coal purchased

for the remainder 0f the term of the CSA In order to settle such penalties. This reduced

price would obviously provide more certainty to Eskom but would not allow Eskorn to

participate in any upside in 0CM.

3. Black Economic Empowerment transaction *

The indirect major shareholders of 0CM, Pembani Group Pty Ltd twhlch merged with Shanduka

Resources Pty Ltcl) a new BEE transaction order to

Increase the black ownership of 0CM to above 50% In line with Eskom's stated policy of sourcing

coal from majority black-owned suppliers. I
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We note that as Pembanl will be increasing its existing stake in 0CM, they have requested to be

directly involved in the negotiations of the proposal. They therefore have requested to

participate in all future meetings in relation to this

Conclusion

We believe that this proposal represents a compelling offer for Eskomwhich allows Eskom to:

secure a long-term sustainable supply of high quality coal forthe remainder of the useful

life of the Hendrina power station from a majority black supplier;
ensure that Eskom continues to obtain the benefit of Its existing low price CSA by using

such price to reduce the price payable for the coal for the post 2018 perIod; and

be compensated at a fair level for the penalties which it believes it has accrued.

This proposal will obviously also ensure the long-term sustainability of the 0CM business and

prevent the negative consequences that would arise for all stakeholders from a liquidation of 0CM.

As you will appreciate, we have significant time constraints during the business rescue proceedings

and if we are to finalise this proposal before the deadline for the publication of the business rescue

plan (i.e. 30 October 2015), we need to receive Eskom'5 feedback as soon as possible. Accordingly,

we request that Eskom respond to this proposal by Fridays 25 September 2015. If Eskom is willing to

accept this proposal, we and the management of 0CM are prepared to dedicate all

resources to ensure that the proposal is Implemented as soon as possible.

Please contact us if you have any queries.

We look forward to hearing from you.

Y urs

Pie
Van den Steen

Joint Business Rescue Practitioners for Optimum Coal Mine (Pty) Ltd (In Business Rescue)

Chief Executive Officer

Optimum Coal Mine (Pty) Ltd (In Business Rescue)
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Optkrnnu Coal Mine (Pty) Ltd R Moodley
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Clinton Eptwon
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(011)5621488

Rescue Practifloners rlsbsb.moodhtagaLcom
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30 September 2016

emaIL o muc metusonassoclates 00

c

Dear Sir

OPTIMUM COAL MiNE PROPRJETARY UMITED EIJSINES$ RESCUE): SETTLEMENT

PROPOSAL

I We refer to your letter dated 17 Septemb&

2 We have been instructed that Eshom SOC Umited citent') has considered your prepoasi and Is

not atthis stage prepared to entertain Rfor, foikwvlng reasons-

2,1 any discussion and negotiation on the new contract price for coat to the Flendrina Power
Station will only be consktered closer to 2017 and Pot at this stage prior thereto;

22 the penalty debu is not negotiable and It shotid be settled In full without any delay.

a We record that it has come to our ctlenVs attention that assets are being stripped at the Optimum

mine. Our client full details of alt assets that has been removed or shipped, and, an
undertaking by no later than close of business today, that the Business Rescue Practitioners,

would immediately desist with such falfing wiiioh our client reserves the right to t&* the

appropriate legal steps.

4 Our çller*s rights remain strIctly reserved.
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OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE): SETTLEMENT

PROPOSAL
30 Septembsr 2015 2

Yours

...

'1
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WERKSMANS
ATTORNEYS

Johannesburg Office
•Chffe Dekker Hofmeyr 155 5th Street

Sandton 2196 South Africa

Attention: Rishaban Moodley
Private Bag 10015
Sandton 2146

Email: rlshaban.moodley@dlacdh.com Docex 111 Sandtori
Tel +27 11 535 8000
Fax +27 11 535 8600
www.werksmans.com
enquiries@werksmans.com

YOUR REFERENCE:
OUR REFERENCE: Mr E Levenstein/Ms L Becker/lb/0PT113168.19/#3482477v1
DIRECT PHONE: +27 11 535 8237/8196
DIRECT FAX: +27 11 535 9737/8796
EMAIL ADDRESS elevensteln@werksmans com/lbecker©werksmans corn

5 October 2015

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED ("0CM") (IN BUSINESS RESCUE):
SETTLEMENT PROCESS

1 We refer to your letter dated 30 September 2015.

2 We are disappointed that you have made no attempt to engage with the substance of our
proposal or to make any counterproposal. Our clients are considering how to proceed and we
will revert in due course.

3 Our clients categorically reject the allegation that any assets are being stripped at the
Optimum mine. No assets have been removed from the Optimum mine except for certain
arm's length disposals of minor assets that were surplus to requirements, which have been
approved by the joint business rescue practitioners In accordance with section 134 of the
Companies Act and the secured creditor who has taken possession of all of OCM's movable
assets.

4 Our clients' right remains reserved.

Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,

Werksmafls Inc. Reg. No. 1990/007215/21 Registered Office 155 5th Street Sandtofl 2196 South Africa
Directors 0 Hertz (Chairman) AL Armstrong BA Aronoff DA Arteiro T Bata JO Behr AR Berman NMN Bhengu L BIck HGB Boshciff GT Bossr Ti Boswell
MC Brönn W Brown PF Burger PG Cleland JG Cloete PPJ Coetser C Cole-Morgan JN de Villiers U du Preez Ri Feenstra S Fodor Si Gardiner 0 Gewer
JA Gobetz R Gootkin ID Gouws GF Griessel 3 Hollesen MGH Honiball VP. Hoslosky BB Hots HC Jacobs TL Janse van Rensburg N Jansen van Vuuren
G Johannes S July 3 Kallmeyer SLG Kayana A Kenny BM Kew R Killoran N Kirby HA Kotze S Krige P1 Krusche P le Roux MM Lessing E Levenstein iS Lochner
IS Lubbe BS Mabasa PK MPC Manaka H Masondo C Moraitis P Mosebo Ko Motshwane L Naidoo I Nickig ii Niemand BPF Olivier WE Oosthulzen
S Padayachy M Pansegrouw CP Pauw AV Pillay T Potter BC Price AA Pyzikowski RI Raath A Ramdhin L Rood BR Roothman W Rosenberg NL Scott TA Slbidla
LK Silberman IA Smit IS Smit B Sono CI Stevens P0 Steyn J Stockwell W Strachan JG Theron ii Truter Ki Trudgeon DN van den Berg HA van Niekerk
H van Tonder JP van Wyk A Vatalidis RN Wakefield DC Walker 0 Wegierski M Wlehahn DC Willans DG Williams E Wood BW Workman-Davies

JOHANNESBURG CAPE TOWN STELLENBOSCH TYGF.R VALLEY
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WERKSMANS

ATTORNEYS

Johannesburg Office
155 5th StreetDekker Hofmeyr 2196 South Africa
Private Bag 10015

Attention: Rishaban Moodley
EmaU: rlshaban.moodiey@diacdh.com

sandton 2146,
Docex 111 Sandton
Tel +27 11 535 8000
Fax +27 11 535 8600
www.werksmans.com
cnquIries@iwarksmans.com

YOUR REFERENCE:
OUR REFERENCE: Mr E Levenstein/Ms L Becker/Ib/0PT113168.19/#3Sl7lOOVl
DIRECT +27 11 535 8237/8196
DiRECT FAX: ±27 11 535 9737/8796

ADDRESS:

27 October 2015

Dear Sirs

ESKOM HOLDINGS LIMITED CLIENT") / BUSINESS RESCUE PRACTITIONERS OF
OPTIMUM COAL MINE PROPRIETARY LIMITED (WOUR CLIENTS1')

1 We refer to our previous correspondence in this matter,

2 As you are aware, It was agreed between our respective clients that Optimum Coal Mine
Proprietary limited ("0CM") would re-commence supplying coal to Eskom for a period of
days commencing on 4 September 2015 on condition that our dients would engage In good
faith negotiations to resolve the Impasse that has arisen in respect of the Coal Supply
Agreement.

3 Despite the attempts made by our clients to engage with representatives of your client and the

( proposal made by our clients in their letter dated 17 September 2Q15, your client has, to our
clients' disappointment, failed to engage or negotiate with our cRents In any meaningful
respect

4 Neveitheiess, our clients are continuing to explore alternatives as part of the business rescue
process for 0CM and will be procuring an extension for the publication of the business rescue
plan. NotwithstandIng the difficulties Imposed by your client's unwillingness to engage In good
faith with our clients, our clients have secured sufficient funding to 30 November 2015 to allow
them to extend the existing supply arrangement until such your client is not willing to
continue on such basis, please advise by no later than 31 October 2015

5 Our ciients' right remains reserved.

Yours faithfully

Inc. No. 1n9 offIce 155 5th Stoect 3Z96 South AfrIca
0 hertz (Chairman) AL ArmntmonR BA Aronoft OA A,teiro T Beta JO AR BermeTh NMN Bhengu I. BIck HGB GT Boosm Ti 5*cWell

MC BrBr,n W Brown Burçar PG Ci&and 15 Cketh PP) C IN de viftlers Li du Preez 10 FeenNra S Fodor Si Gerdlnar 0 Gewer

JA 1k Gookirifl To Gauws CF Grleaeel 1 Hoflesen MON Honibafi VR Hoslooky 5B NC lacobs Ti. inAne van Rennbtlrfl N ]0005n VUUren

S 3 Kallmayer SLG Kayena A Kenny RN Kew 1k iChlloran N Kirby IA Kotze S Krige P3 Kruoche P Ia Rotor 1414 LesSing E LeysostehA JS Lothrrar

IS Lubbe US t4abe$a P1< Mabaco t'IPC Menaka II tIasofldC, C MoraiNe P Meseba 1<0 Matshwane L Nnidoo I Nicklo I) Niemand BPF Olivier WE Dosthuizan

S Padoyathy H CF Pauw AV Fliley T Potter BC Price Ak PyzikowoKi RI ikeath A Rarndhin L Rood Bk ItAetbnrafl W Rosenberg ML Scott T ibidla

u< silbermen IA Smit 35 Smnlt B Sono ci Stevens P0 Steps I W StracAen 15 Theron I] Tniter 1<1 ThrdgBnA Oh van den Berg HA v N elcerk

van Tônder )P von Wyk A Vatehidis P14 Wakefield tIC Walker 0 Wegierski N Wiehahn DC wiasna oc williams S Wood SW orkmon.Oevits

CAPE TOWN . STELLENBOSC}T
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EskomHoldlngs SOC Limited

Megawatt Park
Maxwell Drive
sunninghlil

Attention: Matshela Koko: Group Executive — Generation t

E:mall matèhalLkoko@eskom.coia

29 October 2015

Dear Matshela

OPTiMUM COALMINE (PlY LTD (IN UUSINESSRE$CUE) :

We refer to the meeting held at your offices on 28 October2015 at which we discussed the various

options currently available to the business rescue practitioners (0BRPSI In order rescue the business

of Optimum Coal Mine (Pty) Ltd (UOCMN) In of Eskorn's unfortunate blanket rejection of the

proposal made by the BRPs on 17 September 2015, As requested, we set out those options below in

writing for Eskoni's benefit.

OptIon 1 -Se of 0CM to a third party

The flntoption isthat 0CM ortheassetsof OCMarasoldto athird

party would continue performing the existing Coal Supply Agreement (#CSAi with Eskom,

assets of 0CM are secured in favour of a consortium of banks, this option would require the third

party to agree'to assume a meaningful portion of the third party debt in order to secure a release of

the secured assets. The assumption of such debt would need to be negotiated with the banking

consortium that holds the security.

There is a very limited universe of buyers who have the ability and willingness to commit the

approximately R4.2 billion worth of funding that Is required to acquire the business of 0CM on this

basis. This option would require that the alleged historical penalty claims are reasonably addressed

Optimum Coal Mine (fly) Ltd

(Registration Nat 20071005308/0t)

A Glencme Opera&n
BusSes Addaest Nil ffindSa Road, Putlenshop.Offraxnp, Puilanshope

Mailing Address: Private Uag Pulisnehope, 1094 South AMes.

Tslj+27 13 29651i1

Registered Address I" floor, Nedbank BuildIng, 23 M s,Beulevazd,Melrose Meiwee Not'th,

Jc1tannesburg, 2196, South Africa

Mailing Address Suite No.19, Private Bag Xl, Meirose Mdi, Johannesburg, 2076

Taittrnmoooo Pax ÷27117720697

Directors RCoheri, CM Eplucn, P T Ncube
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so that they do not form part of the liabilities or contingent liabilities of 0CM. The have received

an expression of interest from a party (Oakbay investments (Pty) Ltd) which is interested In purchasing

the assets of 0CM on this basis and the are progressing discussions with Oakbay. We confirm

that Oakbay has (since our meeting on October) given us permission to disclose their identity to

Eskom. The BRPs have limited time in which to explore this option because they require

a monthly basis to continue operating 0CM and supplying Eskoni on

the current basis,

Option 2 sale of 0CM to Eskom

The second option is that 0CM or the assets of are sold to Eskom along the lines set out in Option

1 above. The same requirements regarding the assumption of the debt and resolution of the alleged

penalty claims would be applicable in this scenario. We are also fairly certain that the banking

consortium would be comfortable In dealing with Eskom in developing a financial structure that works

for all parties concerned.

We understand Eskom may be Interested In acquiring export allocation. The export allocation utlilsed

by 0CM is owned by a separate legal entity (which also forms part of the banks' security package) but

this could be negotiated on a separate basis as an '— again paired with the assumption of a

portion of the debt.

As noted in our discussions, 0CM has the capacity to supply good quality coal not only to Hendrina,

but also to other power stations if the currently curtailed mining sections are started up again, From

a strategic point of view1 this would potentially contribute positively towards coal supply security for

Eskom in the long run.

Option 3—Sale to third party on condition that new with Eskafli are agreed

The third option is that 0CM or the assets of 0CM are sold to a third party via a competitive disposal

process but such sale would be conditional on Eskom agreeing to more sustainable terms and, if

necessary, to address Its alleged penalty claims. This deal would obviously expand the number of

potential purchasers for the assets of 0CM but in order for the BRPs to able to run a competitive sale

process they would need Eskom to agree to more sustainable terms applying during such process

because the BRPs will be unable to source funding during such process. if Eskom is willing to

operate and provide some upfront indication that It would support a transaction of this nature, the

option becomes more viable

We have not included the option set out In our 17 September 2015 letter in light of Eskom's dear

Indication that it is not willing to agree any amendments to the CSA under the current ownership

structure. We remain of the view that this is the most viable and compelling option for rescuing 0CM

for both Eskom and 0CM, so we encourage Eskom to reconsider its position.

Eskom obviously has a major role to piay in each ofthese options and It would be very helpful If Eskoni

were willing to indicate what its vIews are In relation to each option. in particular, if Eskom Is

interested in purchasing 0CM, it should advise as soon as possible, because it could Impactthe process

which the BRPs are currently undertaking with Oakbay.

We reiterate that f none of these options prove to be viable In the short term, then the BRPs expect

that they will have no option but to put 0CM into liquidation.

As we have Indicated previously, we have been very dis8ppolnted in Eskom's unwillingness to engage

meaningfully during this business rescue process notwithstanding its role as a key stakeholder and our

best intentions to rescue 0CM for the benefit of all stakehoiders. We hope that our recent meeting

will portend a more collaborative and relationship between both parties, As per our

I
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discussions on 28 October you undertook to respond to us by the dose ol business on Monday, 2

November 201S

We look forward to hearing from you as soon as possible.

Yours

Piers Marsden Peter Den Steen

Joint Business Practitioners for Optimum Coal Mine (Pty) Ltd (In Business Rescue)
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PETER VAN DEW STEEN
EMAIL; peter .coia

Dear Sir

ATT OR N

Date

12 August 2016

Dlreøt Fax 066 819 S422

OUR CLIENT; ENDULW1t4I MINING CORPORATION

We were informed by Optimum Colliery to communicate our ciientrs offer to you and attach

hereto a copy of the letter the offer addressed to Optimum Colliery well their

Should you require discuss the detall8 of our client's offer, please let us have a date, time

place for this

In the interim kindly also let us know when the first of affected persons is scheduled

for.

WlUem - BPrôc

Cell: 082 5552
/7 TeI.ephone 0579452100

Dl ¶3252207
Emait
Ounketd West Centre, floor, Office 288
Cnr Bornpa& a J8TI Smuts Avenues
P0 Box 419f7, Cra 2024

7;
//

Your ref Our ref

W Zwiegers/Ze171

Yours faithfufly
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EnduIwIM Corporation (Sty) 134

To oon&rp the offer we ed the fOILOWInj information and! o anlong other

1. reserves and exact assets are owned by Optimum Coal and Su&d in
The propal sale and'purehase?

Any part ada will make it extremely difficuit for two companies tp be
olierdiunal on The same reserve propcrW with extremely interconnected
operations from and epencast puiniof view

i,Fer Instarice how the tv*ter seopage issue be by two
companies mining the same reserve base' and that are intereonneote4.

b. Ibis information is required also because some patanial relative. low strip

ratio openeast-able reserves might bp as imdetgtqned reserves tine

the seam Thickness, The thicker The sewn1 the lower The strip depending

on the' burden thickness and talcmg into the lowered
nndargroup4 cost assooiatedwIth thicker seam mining.

c. The above rtienfioned point will have a. seyere iñrpaet on the overall uduisstjon

of resents thie to differences in extraction factors with opencast

and underground mining.
2. We need to establish how Glencore Sends to address the ISmil rehabilitation7 liability

of which the Iaigest portion Is historical opertoast mining.

3. We need the exapt assets that will 'be Inolutiedju the proposed sale and purchase.

& The information provided makes rto mention of the RflCT through put

capacity (approx. t5 mtpak for example;
b. In fact surprisingly there is no mertioii In the information provided of the

significant e4ortvolnihos of Optima
Hew will this proposed sale impact on The other shareholders; appeStly Giencore

only holds of Optimum?

5. Therec seetos to ha a liability that is Rot for in -the

Wormnationsapplied. Apparently there is tonnage underrupplied and apparently there

are quality penalties also standing. \Vbai is the etctent of the Ehicom liabilities, If

Given the lack of clarity of thq above thorn the iofowiatlen n proper and detailed

çliflgarwe at the total operation will be required to celoSte a firm offer and

following fitirn there provide any proof of funds. Raving aaid that jnthymatioii at the

morfient IC that the price of ZAR1 .5-billion Is ftsir valu; but as lgdicate4 subject to

•cenflruiatjqa.

your tvourable eonshleratien.

• • • •

F.
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DELIVERED BY EMAIL

w
WERKSMANS

ATTORNEYS

)ohannesbur9
.

Zwiegers AUortieys
Street

Sancfton 2196 South Africa

Attention: Mr W Zwlegers
Private Bag 10015
Sandton 2146

Email: corrie@zwiegers.co

Fax +27 11 535 8600

YOUR REFERENCE: W Zwiegers(Ze171
OUR Mr E Levensteln/Ms L Becker/IbIOPTI1316819/#3387747V1
DIRECT PHONE: +27 11 535 8237/8196
DIRECT +27 ii 535 8737/8796
EMAIL AiD ORESS; eleveristeln@werksmaflS.COrfl/ ibecker@werksmans.com

13 August 2015

Dear Sirs

OPTIMUM COAL MINE PROPRIETARYLIMITED (IN BUSINESS RESCUE) AND OPTIMUM

COAL HOLDINGS LIMITED (IN BUSINESS RESCUE)

1 We act on behalf of Piers Marsderi and Peter van den Steen, the joint business rescue
practitioners of Optimum Coal Mine Proprietary Limited ('OCM°) arid Optimum Coal Holdings
Proprietary Limited ('OCHt1),

2 Our client has provided us with a copy of your letter dated 12 August 2015 and thanks you for

your letter.

3 Our client has, however, confirmed that at this stage it is not entertaining offers for the
purchase of 0CM and/or OCH, or any its assets but that In the event that it does explore
such an alternative, it will Invite your clients to join In the formal sales process.

Yours faithfully

Werksrnans Attorneys
TI-itS LE1TER hIA$ BEEN ELEC1BONICALLY TRANSMuTED WITH NO SIGNATURE.

Wcrks*uafl$ Reg. No. 1990/0072t5/21 Offlie 155 5th Streat South Arrica

Dlractors 0 HOaZ (chairman) AL Armstrong BA P,ronoff PA Arteiro I Beta AR Berman NMN Rhongu L Rick HGB Roshorf GT Boner Ti MC BrBnn

W Brown PF Ruroer PG Cleland 15 Cloote PP.) Coatser C iN de Villiers Li dv Preez Ri Feenstre S lodor SI Gvrdiner P Gewer IA Gobeix

p. ID Gouws OF Griensei I Holiestfl MGH HonIbail VR Iloslosky BE HC Jacobs Ti. Jansa van N Jensen van 0 )ahvnnes S iuiy

I SLO Kayana A Kenny BM Kaw R Killoran N Kirby HA i(otze S Krlge P2 1(rusche P Iv koux MM LessinO E Levenstala IS Lochner IS t.ubba

85 Mabasa Pi( Mabaso MPG Manaka H MasondO C MoraRis XO Motshwafle L Nalduo 3 Mcklg I) Niarnand OlMer WE Oosthuzen S Padsyachy

14 PannegrouW Ci' Pauw AV Plilay I Potter BC Price M Pyzikoweki Ri Raath A Ramdhin L Rood BR Roothman W Rosenberg NI. Scott TA Sibidia U( Silberman

IA Srnit IS Soil CI SteVens P0 Steyn I Stockwail W 25 Tharon II Iruter K) Trudgeon ON van den Berg HA van Nlekerk Fl van Thaderii' van Wyk

A Vataildis RN WakeReid DC Walker P Wagieraki 14 Wlahahn DC Wiliens PG Williams B Wood SW Workman-Pay

. CAFE TOWN STELLENBOSCU •

U0323
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ref Our Date

Mr E Levenstoin /Ms L Beeier W Zwlegers/ZEI7I 15 December2015
OPTII3I 68,1 9/#33B7747v1

086 61G 6422

WERKSMANS ATTORNEYS
FAX: 011 535

Dear Sipho

OPTIMUM COAL MINE (PTY) LTD (LW BUSINESS RESCUE) AND. OPTIMUM COAL
HOLDINGS (PTV) LTD (IN BUSINESS RESCUE
OUR EZIMBOKODWENI MINING (PTV) LTD

Your letter of the August 2015 refers (copy attached eaSe ol

Your client Is now arid Wishes to partioipale in the

process per your in 3 of your letter.

Please let us know whether it wUt be to start negotialions this week.

Yours faithfully

ZWI ER$
ATTORNEYS

e *

ya#uary 2016

087945Z100
0113252207

Wiltem
CeLL 082 561 5552

Dunke West finor, Office
Dunketd
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DELIVERED BY EMAIL

w
I-

WERKSMANS
ATTORNEYS

Office
•

Attorneys
155 5th Street
Sandton 2196 South Africa

Attention: Mr W Zwlegers
Private Bag 10015
Sandton 2146

Email: Docex 111 Sanclton
Tel +27 11 535 8000
Fax +27 11. 535 8600
Www.werksmans.com
enquirles©werksmans.ccrni

YOUR REFERENCE: W Zwiegers/Ze171
OUR Mr E Levensteiri/Ms L Becker/I b/OPTI13 168 ,19/#3611693v1
DIRECT PHONE: +27 11 535 8237/8196
DIRECT FAX +27 11 8737/8796
EMAIL ADDRESS elevertstei

28 December 2015

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMIThD (IN BUSINESS RESCUE) AND OPTIMUM
COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We refer to your letter dated 15 December 2015 (eyour letteru), received by our offices on 23

December 2015.

2 You would be aware from the press reports that our clients, the business rescue practitioners,
concluded an agreement with Tegeta Exploration & Resources Proprietary Umlted for the sale

of Optimum Coal Holdings Proprietary Llmfted's assets. This includes Optimum Coal Mine
Proprietary Limited (vOCMe). Our clients did not conduct a formal sales process.

3 Our clients are of the view that the agreement presents the most compelling value for all
stakehoiders of OCH and will If Implemented In accordance with Its terms discharge 0CM from

its business rescue proceedings.

4 The agreement however remains subject to the fultilment of certain suspensive conditions. In
the event that the conditions are not fulfilled or waived as the case may be, our clients will be
in contact with you and your client,

S Our cileri& rights remain reserved,

Yours faithfully

Werksmans Attorneys
THIS LETTER. HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO S[GNATURE.

Werkeniafle Rep, No, 21 RegIstered Offlco 155 5th Street Sandhin
0 Nerd (Chairman) A'. Armstrong BA Aronoff DA Arteiro T Beta JO Bohr AR Bemien NMN Bhengu L Bck HGB Boshoff GT TI Boewell

MC Br*nn W Brown Pff Burger PG Cleland 3(3 Cloete PPI Coetser C cole-Morgan IN de V(llIerS (J du PreeZ RI Feen5tra S Fodor SI Gardlner 0 Gewer

IA Gobetz R ID GOuWS GF I Hollenen MGH Honibell VP, BR lIC lacoba iL lance van Rensburg N Ianaen van Vuuren

c3 Johannes S luly 3 Kalbneyer SLO Kaysna A Kenny 8M Kew R
KlIlorafl N Kirby HA KoteC S Krlge P1 Krusthe P Ia Roux MM Leseing t Levenstein 3$ Lothner

IS Lubbe BS Mabasa PK Mabaso MPC Manaka H Ma5ondo C
Moraltis P Mosebo KO Motshwane I Msdoo I NIcIdg 31 Niemand BPF OlivIer WB Qosthulceri

S Pedeyachy N Penseurouw 0' PSUW AV Pilley T Potter BC Price M Pyzlkowski RI Reath A Ramdhin I Rood BR Roothrnnn W P,oneeberg NI Scott TA

L}( Silberman IA Smit IS Snift B Sons CI StevenS P0 Steyn I Stockweli W Strachan 1(3 Theron I) Truter 1(3 Trudgeon ON van den Berg HA van Niekerk

Fl van Tonder IP van Wyk A Vatalidia RN Wakefield DC Walker 0 Weglerakl N WiehahB DC Wilians 0(3 WIlliams F W SW Workrnan-Oaviea

JOHANNESBURG . CAPE TOWN • TYGER

PMM-U11.1-114



00326
17-02-'16 P0001

ATTORN

Our Eef Date

Mr E Levenstein IMs L Beoker W 71 17 February 2016

Fax 058 618 6422

WERKSMANS A1TORNEYS IFA D
FAX: 011 6$5 87S718796

Dear Sir

COAL MINE (PTY) LTD (IN BUSINESS RESCUE) AND OPTIMUM COAL
HOLDINGS (PTV) LTD (IN BUSINESS RESCUE
OUR CLIENT: ENDULWINI MINiNG COIIPORATEON (PU) LTD

Previous corumunloatioris anci in particular your letter of the August 2015 refers.

On August 2015 your client undertook to Invite our client to join the fomsi sales process.

Despite this undertaldng, we were that your client concluded an agreement with
& Resources (Pty) Ltd for the salo of Optimum Coat Holding (Pty) Ltd

which included Optimum Coal (Pty) Ltd.

You mentioned that your client has not a formal sales process, but they were of the

view that the Tegeta transaction the most value for at slakeholders. This

despite the that they did not engage with our client, nor did they in any way interrogate the

of our client's off

We attach hereto our offsr once again. This Is a cash offer. You will note that li-ie
purchase consideration has boon raised by 40 million US The offer has been
Increased' so that a billion Rand cart be allocated to minority shareholders which will include

workers And

our client hclds the view that their offer (eVen before Its represents a tar better

proposition to affected and in particular workere who have hot taken voiufltary
retrenchment packages.

Certain of the ml ioiitles. inter alia the Mankoe Trust have Indicated that they prefer our clienFs

pff9r to that of Tegeta.

Rumour has it that The representations made to the COmpetition Commission when its approval

sought, not entirely accurate in that it did riot fully disclose our ollenf a offer. We

believe this renders any decision taken by the Competition Commission reviewable.

Fteports In the press create tha imptesslOfl that Glefloore Is In tact the driving force and
mastermind behind the disposal process and your client, the rescue are

not Independent.
0879452100

Fax 01137-52207

BJ - Emalt

CeU: 052
Dunkeki Centre. floor, Office
Cnr tt Jan Avenue, Ounketd
P0 Ucix 4 2024
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zwiegers
in the above therefore, please confirm that:

1. Your client will put our client's after to the affected parties end then amend lts

rescue plan to our offer.

Any consent and/or by the Competition Commission will be waived as
be acted on a review Thereof,

Sight should not be lost ci the fact that there is more than money In issue and regai-d should be

had for what Is in ihe Interest of the the general publIc the affected

Negotiating thes erimetera should tip the scales in favour of our client's offer.

Yours faithfull

WBJ W1EG S
ZWI ERS A
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REPORT Ti F670-A1 1

liME
FAX NO.1
NAME

NO. FJLE NO. DATE liME DURATION PGS TO DEPT MODE STATUS

123 483 500 OK
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t7lanuary 2016

The Business Rescue Practitioners -
Glericore

By email:

Dear Sirs,

Optimum Coal Holdings (Ply) Ltd and Optimum Coal Mine (Pty) Ltd

We hereby make a revised offer for 100% of Opthnum Coal Holdings (Pty)Ltd anti

Optimum Coal Mine (Pty) $Coornfontein Mine, Optimum Coat Terminal and all

their assets for a purchase consideration of USD240-million.

The purchase consideration shall be used to settle the creditors, i.e. the banks, pay

the minority shareholders and for the irdtial working capital to notmalise the

operation of the two

Bndulwirt! Mining is committed to preserve all the current jobs Lu the two

comparuee+

The assets comprised In the sale Ash indude but not be limited to;

I The approximately torts of shareholdlng

2. An mining and any mineral rights held by the two companies;

3, The Rel*bllitaion fund; and
4. Other assets owned by the

Our funders have confirmed that they are ready to present their credentials when

required to do so.

We make this revised offer at the request of interested stakeholders who hive taken

note of the press reports around the current business rescue progress and are

EdthdwlfltMllthtö CorparotMt (fly) Lt4* 8q2fl21W414$/O7
Teb+27fl450 2000 Fat' #27 ii 455 L$46

P,Q.

Dfrectot'S: $P cube (Chafrmunj BTM4I DIG, 045 fr(c goal (MØ (Chit! EAcutfVe Qffice4 CtJyyiwo(Ms)
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(Ply) Ltd

concerned that information regarding the reported transaction either not
fohcoming and/or not transparent.

We hope to hear your response to this revised offer you vather than read of

your response in the

Yours sincerely;

Sipho Dube
Chairman

2 ot'2
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DELIVERED BY EMAIL

w
WERKSMANS

ATTORNEYS

johannesburg Office

Zwiegers Attorneys Africa

Attention: Mr W Zwiegers
Private aag 10015
Sandton 2146

Email corrle@zwiegers.co.za Docex 111
Tel +27 11. 535 8000
Fax -1-27 11 535 8600
www.werksmans.com
enquiries@werksmans.com

REFERENCE: W Zwiegers/ZEI71
OUR REFERENCE; Mr F Levenstei n/Ms L Beckerflb/OPfll3 168.
DIRECT PHONE; +27 11 535 8237/8196
DIRECT FAX: +27 11 535 8737/8796
EMAIL AD DRESS; ans corn

23 February 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND OPTIMUM

COAL. HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ENDULWINI MINING

CORPORATION PROPRIETARY LIMITED

We refer to your letter dated 17 February 2016 letterir) and to the offer enclosed
therewith dated 17 January 2016

2 As you are aware from our previous correspondence1 we act on behalf of Piers Marsden and

Peter van den Steen, the joint business rescue praditioners of Optimum Coal Mine Proprietary

Limited and Optimum Coal Holdings Proprietary Limited ('OCH't)

3 We do not intend to deal with each of the points and allegations raised in your letter and

reserve our cllen& rights to do so fully and to the extent

4 As you are aware from our letter dated 28 December 2015, our clients did not conduct a
formal sales process. Our client was under no obligation to do so. Various parties approached
our clients arid expressed an Interest In acquiring the shares and/or assets of 0CM and/or
OCH. One of the expressions of Interest was from your client.

5 HavIng considered all offers and options presented to it, our clients determined that the offer
presented by Tegeta Exploration & Resources Proprietary Limited ('Tegeta°) presented the

most compelling offer for all stakehoiders of OCH and 0CM.

6 Before our clients can put your ciient's Offer to affected persons they require the following

detail from you -

6.1 full details of the purchaser as well as the direct arid Indirect shareholders of the
purchaser and all of their respective experience In operating a mine;

Xnc. Rag, No. RegleterOd Olflce 1.55 5th Street Safldtofl 2196 South Africa

DIrectors 0 Here AL Armstrong BA Aronoff DA Arteiro T Beta JO Beftr AR Berman NMN Bhengu L Sick HGS Boshoff GY Sneer Ti

MC BrBnn W Brown Burger Cieland IG Cleeta PPJ Coeteer C Cole-Morgan iN de Vililers U du RI Feenstre S Fedor SI Gnrdkrer 0 Gcwer

IA Gobste R (3ootkmn lb Gouws Griest& I Holiesen MGH HQnibeil VR HOSioCky SB tints HC Jacobs IL 3eneo van N Jansen van

Johannas S July 3 Kallmnyar SLG Kayens A Kenny Kew R KilIoran N Kirby HA Ketze S Krlge Pi Krusche P In RouX MM Leesing Levenstein IS Lochner

IS Lubbe BS MebseS PK MPC Manaka ii C Merattis p Mosebo KO Motshwane L I Nickig Ii Niemand BPF OiivjCr WC Oosthulcen

S N Pansegrouw çP Pauw AV I Potter BC Price AA RI Reath A R5mdhln L Rood BR Vi Rosenberg NL Scott TA Sibidia

LK $iiberrrt5fl IA Smit IS Smit B Sono ci Stevens P0 Steyn 3 Stockweit W Strachan JG Theron 3.1 Truter 1(1 TrudgOon 0 an den Berg HA van Niekeil<

F) van londer IP Wyk A Veteildis RN DC Walker D Weglereki N Wiehahn DC OG E Wood SW o man-Davies

cAPS TOWN • ErELLENBOSCH • T'{GER VALLEY
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6,2 full details of the nature of the transaction (share sale or asset sale);

6.3 a bank guarantee for the purchase price of USD240 000 000 ('Purchase Price") in
form acceptable to our cilents in thetr sole discretion;

6.4 how your client intends to ensure that the minority shareholders receive a consideration
of Ri biLlion from the Purchase Price in light of the —

6,41 pre-commencement claim of the consortium of banks In the amount of
approximately R2.6 billion;

6.4.2 pro-commencement claim from shareholder lenders in the amount of approximately
Ri billion;

6,4,3 pro-commencement claims of the trade creditors of 0CM in the amount of
approximately R289 million;

64,4 post-commencement claim of the consortium of banks In the amount of
approximately R251 million; and

6.4.5 claim of Tegeta In the amount of approximately R46 million;

6.5 details about whether your client intends to supply coal to Eskom on the terms of the
current Coal Supply Agreement;

6.6 details of how your client intends to operate the mine after the closing of any transaction
including confirmation of the avaIlability of funding to support the operations of 0CM on
an ongoIng basis from the date on which transaction agreements are signed; and

6.7 confirmatIon that your client's Offer has no other conditions

7 We draw your attention to the fact that any sale of OCH'S shares and claims and/or assets will
require the consent of either the creditors and/or both the shareholders and creditors of OCH
depending on the structure of the transaction.

8 Our clients are required to publish the business rescue plans of OCH and 0CM soon and will
accordingly require the aforesaid information by no later than 17h00 on 28 2016.

9 Once our clients have considered the veracity of the aforesaid Information they will be in a
position to advise you whether or not they belIeve that the Offer can be put before the body of
affected persons for consideration.

10 Insofar as the Competition Commission ('Commlsslofl") Is concerned, our clients -

10.1 deny that ififormation provided, or representations made, to the Commission were
Inaccurate or irregular

10.2 deny that they were required to dIsclose your client's Offer to the CommIssion;

10.3 do not believe that this is a matter to be determined by the Commission or that any
decision made by the Commission or Competition Trlbunai ('Tribunal") can be reviewed
on this basis, The Commission and Tribunal evaluate the transaction notified to the
Commission and have no power to evaluate other potential transactions, or to evaluate
the notified transaction by reference to other potential transactions; and
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10,4 are not at liberty to provide your client with an undertaking that they will waive any

consent or approval that is granted by the Commission or Tribunal in respect of the
Tegeta offer. This Is not something that is within their powers as business rescue
practitioners nor is it something which our clients are required to The approval
by the Commission or Tribunal does not oblige our clients to proceed with the Tegeta
ofrer, which will only be implemented if It Is approved as part of a business rescue plan
for OCH.

11 Our clients have a duty to act In the best interests of all stakeholders and maintain that they
have done so for the duration of the business rescue proceedings of 0CM and OCH. Your

assertion that our clients are not Independent is denied.

12 We await to hear from you.

Yours faithfully

Werksmans Attorneys
This LE1TER HAS BEEN ELECTRONICALLY TRANSP4tTtEO WITH NO SIGNATURE,

3
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ATTO

Your ref Our ref Date

Mr E Levenstein /Ms L Beoker W 24 February 2016
OPTI ISI 1 9/#$670309v1

Writers Direct Fax 0B8 619 D422

WERKSMANS ATTORNEYS
FAX: 011 585 8737/8795

Dear Sir

OPTIMUM COAL MINE (PTV) LTD RE$CUE) AND OPTIMUM COAL
HOLDINGS (PTY) LTD (IN BUSINESS
OUR CLI ENDULWINI MINING CORPORATION LTD

We are In receipt of your letter of the Fthruary 2Q18.

To us to obtain a proper instruction and assist client In properly to the

contents your abovementiorl&l letter1 we Would bo grateful If you could let us have copy of

the Tegeta Exploration Resources Proprietary Limited (legate's) offer. Thia will enable our
clieflt to finelize their offer in such a way that it can, from a point of view, compete on

an equal footing.

Could you also provide us with the verbiage that your clients would require In respect of the
bank 9uarantee mentioned In paragraph of youi

Upon of the above, our client undertakes to properly respond to your letter 01 the

February 48 hours.

Voura f lifully

BJZ GERS
ZWIEG S ATTORNEYS

Telephone
1ax01a3252207

WiVem Bi Email

Cell : 082 Dunkeld We&t Centre, floor. Off ke 2B0
Cnr Bompas & Jan Avenue, Dunkeid
Pa Box 2024
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DELIVERED BY EMAXL

WERKSMANS
ATTORNEYS

Office
155 5th Streat

Zwiegers Attorneys 2196 South Africa
Private 10015

Attention: Mr W Zwlegers Sandton 2146
111 SaridtonEmail: corrle@zwlegers.co.za

Fax +27 11 535 8600
www.werksmans.com
enquiries©werksmaris,com

YOUR REFERENCE: W Zwiegers/ZE171
OUR Mr E Levenstein/MS L
DIRECT PHONE: +27 11 535 8237/8196
DIRECT FAX; +27 11 535 8737/8796

ADDRESS elevenstel n ©werksmans.com/ lbecker@werksmans.com

25 February 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMItED (IN BUSINESS RESCUE) AND OPTIMUM

COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE) I ENDULWINI MINING

CORPORATION PROPRIETARY

1 We refer to your etter dated 24 February 2016.

2 Our clients are not In a position to disclose the terms of the Tegeta offer to any third party as

SUCh terms are naturally subject to confidentiality provisions.

3 However, the conditions to the Tegeta offer, which have been made public are

the approval by the boards of directors of each of Tegeta and Oakbay Investments
Proprietary Urnited;

3.2 the signature of the transaction agreemefltS

3.3 the approval ofthe by the lenders of OCH;

3.4 the approval of the Competition Triburl&

3.5 approVal of the Minister in the Department of Mineral Resources;

3.6 the consent of Eskorn to the transaction and the release of DCII from the guarantee given

to Eskom by OCH for the debts of 0CM and the release of its past arid current effihates

(other than the companies that Tegeta is acquiring) from all claims of whatsoever nature

and howsoever arising; and

3.7 the adoption of a business rescue plan for OCH.

Rag. Regintered Office 5th Street 2L96 South Atsica

Directors P Heth (Chairman) AL ArmetrOrlO BA Aronoff PA Arteiro I Bata iD Beht Alt Bernian NMN BhengU L Bick FIGB Bonhoff GTBG$ar 13 Baswell

MC brónn W BrOwn PE Burger Cleland )G Cloete PP.) Coetser C Cole-MorOan )N de VilUers U du Preez RJ Feenstra S Fodor S.) Gardiner P Gewer

JA GobutZ R GOOUdS ID GOUWS GHeSeel 3 Hoileten MGH Honlb&I VR Honiocky 85 Not.z NC Jacoba IL Jahee van Rennburg N JanSen van Vuuren

G Johahnee S July 3 Kaiirneynr SLIJ Kayena A Kenny OM Kew It Killoron N Kirby HA Kotzø S Krige PJ Krusthe P le RoUX MM Leasing E LevensteiS 35 Lothner

)S Lubbe BS tiabasa PlC Mabaso MPC Manaka H Masondo C f4oraltis P Mosebo KO Motnhwane L Naidoc I Nickig JI Niemand aPP OlivIer WE

S Paclayathy M Pansegrouw CP Pauw AV Pillay I Potter BC Price AA Pyzikoweki R.) Raath A RarTidhin L Road BIL P.oothrnafl W Rosenberg NL Scott TA SibkHs

LX Siibermnn IA Smit IS Smut B Sono CI Stevens P0 Steyn 3 Stockwell W Struchan JG Therori )) Truter K) Trudgao ON van den Berg HA van Wlekerk

F) van Tonder Jr van Wyk A Vatatldts RN Wakefield DC Walker P Weglerekl N Wiehaha DC Wiulans PG WillIams 8 Wood Worknmt-Davles

.
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4 We will furnish you with wording for the bank guarantee short'y..

5 We await to hear from you.

Yours faithfully

Werksmans Attorneys
THIS HAS BEEN ELECtRONICALLY TP,ANSMflTED WiTH NO StGt4ATURE.
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zwiegers
ATTORNEYS

Yctrref

Mr E Levenatein /MS L Becker W 25 Febray 20t6
OPTh 31

Writer'. Dkeut Pa 1kw; 088 819 8422

WEFESMANS
FAX: 011 635 873118798

Dear Sir

QPT1MUM COAL MINE (flY) LTD (IN BUSINESS nESCUE) AND OPTIMUM COAL

HOLDINGS (Pt?) LTD (IN BUSINESS RESCUE
OUR CLIENT: ENDULW1NJ MINING CORPORATION (PT?) LTD

Your Letter of the 2t February 2016 has reference.

Clause 3,7 of your latter only mentions the adoptIon ot a business rescue — tot 0041. Is the
adoption of the plait For 0CM not required?

As stated in our letter ci the 24m Februaly 2016, we shaM respond once we have the wording of

the bank guarantee that your clients require.

Telephone 0879452100
Fa*0113252207

Wittem BJ Zwt errs .OProc ErnSt

Cell : 082 561 5552 Du**etd West Centre, ftoot, 00k. 288
Cnr Sempas ft Jin Smuts Avenue, Dunketd
P0 BOX 41917, cralgh&tI 2024
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,zwiegers
ATTO RN Y S

Your Ourref Date

Mr E Levenstein /Ms L Becker W 71 8 March 2016
OPIII 31 68,19/#3673625v2

Writer's Direct 086 819 6422

WERKSMANS AUORNEVS
FAX: Oil 535 8737/8798

Dear Sir

OPTIMUM COAL MINE (PlY) LTD (IN BUSINESS RESCUE) AND OPTIMUM COAL
(PlY) LTD (IN flESCUE

OUR CUENT; ENDULWINI MINING CORPORATION (PT?) LTD

Your dient makes manilon in a circular addressed to Enduiwini representing a minority
shareholder (who we now represent) that the DMF is in process of finaflzing approval of the

transaqtiofl.

in Ihe circumstances we would be grateful if you could forward 10 us a of the application.
if your client Is not prepared to let us have a copy of the application then a simple

of receipt by the DMR of the application would

In the Interim our bankers are finalizing the documentation relating to our client's
payment issues,

You re tafthf ully

TeLephone
Fax 0113252207

Wittem Zwiegers
CeLt : 081 561 5552 West floor, Otfice

Cnr a Dunkeid
P0 41917,

PMM-U11.1-127



DELIVERED BY EMAIL

WERKSMANS
ATTORNEYS

Qifice
5th

Zwiegers Attorneys Sandton 2195 South Africa

Attention: Mr W Zwlegers
Ptlvate Bag 10015
Sandton 2146

Email: corrle©zwlegers.co.Za Docex 111 Sandton
Tel +27 11 535 8000
Fax +27 11. 535 9600
www.werksmans.com

YOUR REFERENCE: W Zwlegers/ZE171
OUR REFERENCE: Mr E Levensteiri/MS L
DIRECT PHONE: +27 11 535 823718196
DIRECT FAX: +27 11 535 8737/8796
EMAIL ADDRESS: eteveristein@werksmans.co rn/I becker@werksmanS.COm

10 fvlarch 2016.

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) AND OPTIMUM
COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ENDULWINI MINING
CORPORATION PROPRIETARY LIMITED

1 We refer to your letter dated 8 March 2016, recetved by our offices at 10h25 on 10 March
2016, vIa facsimile.

2 NeIther the applicallon to the Department of Mineral Resources ("DMRJ'), nor any
acknowledgment of receipt by the DMR, is available to affected persons of Optimum Coal
Holdings Proprietary Limited (In business rescue)

3 In any event1 we do not understand the basis for the request and what purpose would be
served through the provision of an acknowledgement of receipt. Our clients, the business
rescue practitioners, have confirmed that the application has been submitted and is being

evaluated.

4 We note that you are now also acting for a minority shareholder of OCI-1. Kindly advise for
whom you are acting and on what basis.

5 Our clients' rights remain reserved.

Yours faithfully

Werksmans Attorneys
THIS LETtER HAS BEEN ELECTRONICALLY TRANSMITTED WITh NO SIGNATURE,

Werksmans Inc. No, 1990/D07215/21 Regtaterad i55 5th Sandton 2196 South

Dlractore 0 Hertz (Chairman) Al Armstrong BA Aronoff DA Arteiro T Beta JO Rehr Berman NMN Bhangu I Bick HI3B BoWiøif CT BOSSr Ti Bonwell

MC W Brown PF Burger PC Cleland IC C IN tie U du Preez RI Feanstre S Fodor Si Gerdifler t) GCwtr

IA R Goøtkifl ID Gouws CF Gileesel I Hollesen MGH Honibell yR Hosloaky BB Hotz HCiacobs yen Rensburg N Jensen van Vuuren

C Johannes S I Xaflrneyer SIC Kayane A Kenny BM Kew R Kiltoran N Kirby HA Kotze S Krlge RI Krvsche P a ROUmC MM E levensteM IS LOchner

IS Lubbe Bs Mebaca PK Mabaso MPC Manaka N Masorido C Moraltis P Masebo KO Motshwene I. Naldoo I Nickig ii Ntsmend BPF OHvlor WE Oostht4zen

S Padayachy M Paneegrouw CP Pauw AV Piltey T Potter BC Price AA Pyzikowekl RI Reath A Ramdhln I BrtRoothmzn W Rosenberç NI Scott TA SIbidla

1K Sllbermen IA Smit IS Smlt B Sane ci Stevens PD SteyC I Stockwell W Strachan IG Theran II Truter KIT eon ON van den Berg hA van Niekerk

Fl van Tøndér JR van Wyk A RW Wakefield DC Walker 0 N Wlehahn PC WhtlanS DC Williams E a BW Workman-Davies

JOHANNESBURG . CAPE TOWN. STELLENBOSCH . TYGERVAL
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LOctober 2015

Acquisition of staicejf QJ*iPnUrn Coal

Pembani Group (Pty) Ltd (UPembafli') will conclude an agreement with Optimum Coal

Holdings (Pty) Ltd (in Business Rescue) ("OCH') in terms of which, It will acquire 100% of
OCH's shares and claims In Optimum Coal Mine (Pty) Ltd (in Business Rescue) ("0CM') for a
consideration of Ri (the "Transaction"),

2 The Transaction will include a very limited set of warranties relating only to title and otherwise
the shares In OCH and 0CM will be sold on an 'as is" basis.

3 The existing management agreements between 0CM and other Glencore group companies will

remain In place, but wlii be subject to termination by either party on 30 days' written notice.

4 If 0CM wishes to terminate the coal purchase agreement with Glencore International AG
("GIAG") it shall be entitled to do so subject to payment of a compensation payment. 0CM will

negotiate and agree with GIAG the amount of the compensation payment, and falling
agreement the amount of the compensation amount will be referred to an independent expert

for determination.

5 The Transaction will be subject to the following conditions precedent ('CPs"):

5.1 Pembani completing a limited due diligence into the technical, financial, legal, commercial
and environmental affairs of OCH and 0CM and being satisfied with the results of such

due diligence

5,2 approval of a business rescue plan providing for the 0CM dIsposal by 75% of the
creditors' voting interests and 50% of the independent creditors' voting interests;

5,3 conclusion of an agreement between 0CM, OCH and Sskom Hoidings SOC Limited
("Eskom") in terms of

0CM and Eskom conciude an amendment to the 1993 coal supply agreement
("CSA'), o.n terms on which are satisfactory to .Pembanl; and

53,2 Eskom irrevocably and unconditionally releases OCH and Its affiliated entities from
any and all historical and future liability and obligations arising from the CSA,
including all iiabiiity for historical penalties claimed by Eskom;

5.4 conciusion of agreements between OCH, 0CM, OCT and FirstRand Bank Limited, Nedbank
Limited and Investec Bank Limited (collectively, the "Lenders") in terms of which the
Lenders approve the Transaction and an agreed portion of the debt of OCH is transferred
from OCH to 0CM, and OCH and its subsidiaries, Including OCT, are released from liability

in respect of such transferred portion;

5.5 approval by RBCT of a new Coal Exporter in relation to Optimum Coal Terminal (Pty) Ltd;

and
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5.6 approval of the Transaction by the Competition Authorities, the Minister of Mineral
Resources and, to the extent necessary, the Exchange Control Department of the South
African Reserve Bank (or an authorised dealer In foreign exchange).

6 The date for

6.1 CP in paragraph 5,1 will be 3 November

6,2 CPs in paragraphs 5,2, 5.3 and 5.4 will be 11 January 2016; and

6,3 balance of the CPs will be 30 June 2016,

7 Shanduka Resources (Pty) Ltd ("Shanduka Resources") and GIAG will sign an amendment to

the Sale of Debt Agreement dated 28 July 2015 and the Payment Instruction Agreement dated
31 July 2015, in terms of which Shanduka Resources will purchase from GIAG an additional
R60 million of debt held by GIAG in OCH on the basis that the purchase price for such debt will
be seWed out of the next dividend payable by Shanduka Coal (Pty) Ltd to Shanduka
Resources.

8 Pembani will with effect from the date of fulfilment of the CP in paragraph 5.1 until closing or
lapsing of the TransactIon provide all post commencement finance ("PCF") required by 0CM in

order to continue operatIng and supplying Eskom under the CSA and the agreement reached
with Eskom for Interim supply until the end of October, which is approximately R120 million

per month. If the Transaction becomes unconditional, the Pembani PCF will become

shareholder debt in 0CM

9 Piruto, OCH and Pembani shall negotiate and execute the iong-forrii agreements to give effect
to the Transaction by no later than 16 October 2015 and will jointly announce the Transaction
on signature of the tong-form agreements. OCH will negotiate with Pembani exclusively until

16 October 2015.

10 Giencore and Pembani will within the next year negotiate regarding a possible acquisition by
pembani of a further interest in OCH and/or Koornfonteln Mines (Proprietary) Limited.

11 This term sheet is nan-binding and is subject to the conclusion of long form agreements and
internal approvals of the parties, including without limitation, the Pembani Group and
Shanduka Group boards.

2
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CONFIDENTIAL

Oakbay Investments (Pty) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street

Santhon

Attention: Ronica Ragavan

Email: ronlca@oakbay.co.za

cc

Nick Matthews
Partner, KPMG South Africa Head of Mergers & Acquisitions:

Email: nick.mattttews@kpmg.co.za

Werner Jacobs
Associate Director, KPMG South Africa Mergers & Acquisitions, Mining Transaction Leader Africa

Email: werner.jacobs@kpmg.co.za

7 October 2015

Dear Sirs

OPTIMUM COAL MINE tPm LTD — NON-BINDING OFFER

We refer to your letter dated 21 September 2015 and our subsequent meeting held on 29

September 2035 regardIng your non-binding Indicative offer for the acquisition of the

assets and operations of Optimum Coal Mine

Following the meeting, we have received another unsolicited offer for 0CM from a third party. We

believe that the terms of the third party offer are, on the whole, more favourable than your Offer. it

Is a condition of the third party offer that we engage exclusively with the Third party for a period,

Optimum Coal Mine (Pty) Ltd
(Registration No:

Th*sirtess Address Nil }{endrina Road, PullenShope Offramp, Pulienshope

Mailing Address: Bag X1201, PullenShope, 1096, South Africa

TeL +2713 2965131

Registered Adclress Nedbaidc B ildlng. 23 Melrose Boulevard, Melmse Mdi, Meliose North,
Johannethirg, 2196, South Africa

Mailing Address Suite No. 19, PrIvate Bag Xl, Meirose Arch,Johannesburg, 2076

Tel: +2711 772 0600 Fax +2711 772 0697

Dfrectors R Cohen, CM Ephron, F Mahanyele, T Ncube
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We are therefore unable to progress discussions regarding your Offer at this stage or to allow you to

proceed with your the due citflgence.

If we are unable to reach agreement with the third party1 we will contact you to progress yOur Offer.

We thank you for your continued interest

Yours faithfully

Piers Marsden Peter Van ben Steen

Joint Rescue Practitioners for Optimum Coal Mine Ltd (In Business Rescue)
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Tei+2711061-2000
85 Grayston Drive, sandton 2146

Postnet Suite 145, Private X9924, Sandton 2146

CE2 I
The Joint Business Rescue Practitioners

Optimum Coal Holdings (In Business Rescue)

Messrs Piers Marsden and Peter Van Den Steen

STRICTLY PRIVATE AND CONflDENTIAL

Dear Sirs,

ACQUISITION OF OPTIMUM COAL HOLDINGS (PROPRIETARY) LIMITED ("OCH") BY TEGETA EXPLORATION

AND RESOURCES ("TEGETA")

Pembani Development Trust will become an indirect shareholder in OCH through Lexshell 849 (Proprietary)

Limited, as part of the post implementation steps of the merger between Pembani Group and Shanduka.

We are aware that Tegeta is In the process of acquiring 100% of the assets of OCH (including its interests in

Optimum Coal Mine (in Business Rescue) ("0CM"), Optimum Coal Terminal and Koornfontein Mines), subject

to certain conditions precedent the details of which have been shared with us and were disclosed in press

announcements in December 2015.

Pembanl Group (Proprietary) Limited attempted to conclude a similar transaction with yourselves and

Glencore to acquire a 100% shareholdlng in 0CM condItional on obtaining Eskom and the Department of

Mineral Resources' ('DMR") approval and arriving at a negotiated share of the existing liabilities at OCH.

Eskom was not prepared to amend the 0CM coal supply agreement ("CSA") or waive Its rights to enforce the

claim under the CSA, which led to the Pembani transaction failing.

We cannot preclude yourselves, Glencore and the OCH creditors from implementing the Tegeta transaction.

We cannot Vote Ofl the Business Rescue Plan. However, without being critical of yourselves or Glencore, we

wIsh to place on record that we are concerned about developments that led to the conclusion of the Tegeta

Transaction and the failure of the Pembani transaction. We have sympathy for the fact that you and Glencore

might under current circumstances, not have much alternative but to proceed with Tegeta.

Kind regards,

Trustees:
Di Shongwe, JAL Pitman, KKD Masoga, ML Modiba,

A Jeawon
February 2016

Penibani Development Trust

Cc: Clinton Ephron
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Oakbay Investments (Pty) Ltd
Grayston Ridge Office Park
Block A Lower Ground Floor
144 KatherIne Street
Sandown, Sandton

Attention: Ronica Ragavan

Email: ronica@oakbay.co.za

cc

Nick Matthews
Partner, KPMG South Africa Head of Mergers & Acquisitions:
Email: nlck.matthews@kpmgco.za

Werner Jacobs
Associate Director, KPMG South Africa Mergers & Acquisitions, Mining Transaction teader Africa

Email: wernerjacobs@kpmgPco.za

October 2015

Dear Sirs

OPTiMUM COAL MiNE (PTY) LTD — OFFER

We refer to our meeting held on 20 October 2015 regarding Oakbays offer for the
acquisition of the assets and operations of Optimum Coal Mine (Pty) Ltd ("OCMI (the

We confirm that we are interested in progressing discussions with Oakbay regarding the Transaction

but before we allow Oakbay to commence its due diligence, we believe that we need to reach
agreement regarding certain key parameters for the Transaction, In this regard, we set out below the

key terms and conditions upon which we would be able to proceed:

Optimum Coat Mine (Pty) Lid
(Registretion 14o'

A Gtencore Operation

Address Nil Hendtina Road, PufleDshope Offramp, Pullenshope

Melting Address Private Bag X1201, Puflenshope, 10%, South Africa
Teb+27 132965111

Registered Address Floor, Nedbank 23 Meirose Meirose Meirosa North,

Johannesburg, 2196, South Africa

Mailing Suite No, 19, PrIvate Bag Xl, Melrose Arch, Johannesburg, 2076

Fax: +27117720697

R Cohen, C M flphron, P I Ncube
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Oakbay will be afforded until 30 November 2015 to complete its due diligence of 0CM and

agree and sign definitive agreements with 0CM and Optimum Coal Holdings (Pty) Ltd ("OCH")

for the Transaction;
we will continue to draw on third-party post-commencement finance until the signature of

the transaction agreements (he. no later than 30 November2015), but thereafter (Ia no later

than 1 December 2015), Oakbay will be required to provide post-commencement finance

until the closing of the TransacUon;
Oakbay will, however, need to procure the in-principle consent of Eskoni for the Transaction

by no later than 15 November 2015 because if Eskom Is not willing to consent to the

Transaction, there Is no point proceeding with further discussions;
the Transaction proceeds, Oalcbay will need to acquire the business of 0CM or the shares

in 0CM on a going concern basis, which means assuming all present, future and historical

liabilities of 0CM (including in relation to Eskorn) anti all existing contracts (Including the

mining contractor agreement) As part of its assumption of OCM's liabilities, Oakbay will also

need to procure a release of OCH and Its affiliated entities for any liabilities of 0CM to Eskom,

We, as the BRPs, simply cannot justify selling the assets of 0CM for no consideration and

leaving 0CM with all historical Moreover, if we were to sell the assets withoutthe

liabilities of 0CM, thIs would renderthe implementation of the Transaction non-viable. We,

as the BRPs, would need to run a transparent sales process to ensure that It Is maximising

value for the creditors of 0CM antI would need to obtain funding during that process which

is not available. The Transaction would need to form part of an approved business rescue

plan at 0CM which provides for the compromise Of the remaining creditors. This plan would

need to be proposed to creditors and approved by 75% of the creditors, but in any event it

remains subject to challenge if there is absolutely no value left for other creditors,

Oakbay Is insistent on cancelling the mining contractor agreement, 0CM is willing to work

with Oakbay In order to reduce the amount payable for such cancellation, but the amount of

such damages must be assumed by Oakbay as part of the business of 0CM;

0 Oakbay will need to assume a portion of the debt which Is secured over the assets of 0CM.

The exact amount of the debt to be assumed will need to be agreed amongst 0CM, Oakbay

and the banks during the due diligence; and

the Ri purchase consideration does not include any RBCT allocation, which we note Is not

owned by 0CM but rather Optimum Coal Terminal (Pty) Ltd ("OCT"). If Oakbay wishes to

purchase RBCT allocation as part of the Transaction, the terms and consideration for such

purchase will need to be separately agreed with OCT.

We have commenced collating the necessary information for the due diligence, We will provide the

information to you onceyou coiifirm In writing your agreement to the above terms and conditions..

We look forward to hearing from you.

Yours faithfully

Piers Marstien
Peter Van Den Steen

Joint Business Rescue Practitioners for Optimum Coal Mine (Pty) Ltd (In business Rescue)
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PRIVATE AND CONFII)ENTIAL

TERM SHBEI FOR PROPOSED ACQUISiTION OF OVI'IMUM COAL IvIINE (PTY) ITO BY
OAKBAY IN V ESTM ENTS (PlY) LTD

This term sheet describes the key terms and conditions on and subject to which Oplimum Coal
Holdings (Pty) Ltd (in husinesg rescue) ("OCFJ") and Oakbay Investments (Ply) Ltd ("Oakbny') are
willing to engage with each other regarding the potential disposal by OCR of its shares in claims
against Optimum Coal Mine (Pty) Ltd (in business rescue) ('0CM") to Oakhay (the Proposed
Transaetioii") and the proposed Irincipal terms and conditions thereof.

While it is Oakbay's preference to acquire the assets of 0CM (rather than the shares in and claims
against 0CM) and to assume certain agrecd liabilities of 0CM, Oakbay is (subject to the satisfactory
outcome of ihe due diligence), prepared to consider the Proposed Transaction as set out' in this term
sheet.

This term sheet is not intended to be legally binding, save as to this paragraph and the provisions
relating to Costs and Expenses", "Exclusivity", "Good Faith ", "Govern/rig JAw

and Arbitration' "Genera/" below, which terms will he binding on the parties with the effect
from the date of signature by the party signing last in time of this term sheet ("Signature Date").
OCR and Oakhay agree and acknowledge that this term sheet is not intended to, nor does it create. a
legally binding obligation to proceed with the Proposed Transaction and that no such obligation will
arise unless and until the Definitive Agreements (as deflned below) are signed by the

Seller OCH (represented by its joint business rescue practitioners, Piers
Marsden, and Peter Van den Steen ("BRPs"))

Purchaser Oakbay (or its nominee)

Target' The Target comprises the following:

(i) 100% of the issued there capital ol' 0CM, held by
OCH; and

(ii) 100% of the claims held by against 0CM.

0CM will be acquired us a going concern such that Oakbay
(limited to the terms, conditions and amount' at its funding
obligation to 0CM) will be indirectly liable for settling all agreed
liabilities of 0CM. (including trade creditors and any agreed
liabilities relating to the termination ol' the existing mioing
contractor) saVe for:

(i,) the debt and liabilities of 0CM in favour of the
consortium of banks ("Ba uk Debt"); and

(ii) the alleged claim of Eskom Holdings SOC Limited
("Eskorn'),

both of which will be dealt with as per below.

The existing mining contracting agreement will be terminated on or
prior to the implementation of the Proposed on terms
and conditions to he agreed between OCH, Oakhay and the
contractor, including the potential purchase by 0CM of the
equipment and infrastructure owned by the mining contractor.

Pagelof6
'
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PRIVATE AND CONFIDENTIAL

Oakbay will need to commit sufficient funding to fund the

operations of 0CM post implementation of the Proposed
Transaction in order to place the BRPs in a pos1tion in \Vhich they
are able to determine that 0CM is no longer financially distressed
and terminate the business rescue proceedings of 0CM.

Oakbay wilt be responsible fur providing post—commencement.
finance to 0CM with effect from the date I S (fifteen) business days
after the signature of the Definitive Agreements (as defined below).

The Target does not include any RBCT allocation which is held by
Optimum Coal Terminal (Pty) Ltd ("OCT"), another subsidiary of
OCH. if Oakbay wishes to accluire R:BcT allocation from OCT.
this will need to be separately agreed with OCH and OCT and an
appropriate amount of the Bank Debt (as defined below) associated
with that RBCT allocation will need to be assumed or sealed.

Purchase Consideration The purchase consideration for the Target will be RI.

Bank l)ebt 0CM is currently indebted to a banking consortium comprising
Rand Merchant Bank, Investec and Nedbank (the "Consortium0)
for the Bank Debt.

The Bank Debt is secured over all of the assets of 0CM including,
without

(i) the shares and claims in 0CM held by OCI-l;

(ii) the mining rights of 0CM;
(iii) the immovable property of 0CM; and
(iv) the movable property of 0CM.

On acquisition of 0CM, a portion of the Bank Debt will he taken
over or settled by Oakbay, the exact amount of which will be
determined during the course of the due diligence and will be
negotiated in good faith between 001-1, 0CM, the Consortium and
Oakbay.

Eskoni Claim Eskom has initiated a claim against 0CM and 001-I in the amount
of approximately R2 ,2 hi Iliori ("Eskoin Claim") in terms of the

Coal Supply Agreement with Eskom ("CSA') 0CM and OCH
dispute the claim 0CM and OCH will provide information to
Oakbay during the due diligence regarding the Eskom Claim,

The parties shall use their best endeavors to negotiate a full release

by Eskorn in favour of 0CM and OCH in respect of the fiskum

Claim.

If the parties are unable to obtain a full release for 0CM and 001-I
in respect of the Eskom Claim, OCt-I and Oakbay will negotiate
between them an apportionment of liability for an agreed amount of
the Eskom Claim on the basis that 001-I will pay its agreed portion

to Oakbay and OCH will be released and indemnified from any
further liability to Eskorn in relation to the E.skom Clal iii

41
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Conditions Precedent The Proposed Transaction will he subject to the following
conditions precedent:

Oakbay obtaining:

the unconditional written consent of Eskam for the
Proposed Transaction; and

an unconditional and irrevocable release by Eskom in
favour of OCR in respect of aU future liabihty and
obligations arising from the CSA (subject to completion
of the Proposed Transaction);

2. Oakbay completing a legal, tax, financial and technical due
diligence into the affair.s of 0CM and being satisfied with
the results of such due diligence investigation;

fnalisation and exeoution of the definitive comprehensive
transaction agreements ("Definitive Agiecineuts"),
including the following agicenlents;

i. an interim financing and management agreem ant
between Oakbay, OCH, 0CM., the Consortium anti
the BRPs to govern, amongst other things and subject
to applicable rules I competition rules, the
post commencement financing and the conduct of the
business of 0CM bet\veen the date of' signature of' the
Definitive Agreements and the Proposed 'l'ransaction
becoming unconditional; and

ii. a sale agreement between OCH arid Oalcha.y to give
effect to the Proposed Transaction antI whicli
the terms and conditions set. out in this term sheet
(including the consents and approvals contemplated in
point 6 below and a clause to stipulating those events
that will, and those events that will not give rise to a
material adverse change in relation to 0CM and its
business during the time- from the date of' signalure of
the Definitive Agreements to the date of fulfillment of'
the last of the conditions precedent) as further agreed
during the due diligence;

4. OCH and/or 0CM (as may be applicable to the Proposed
Transaction) ceasing to he in business rescue, whcther by
way of the approval of the rescue pta) for DCI-!
providing for the Proposed Transaction by '75% of the
creditors voting interests and 50% of the independent
oreditors voting interests of OCH, or otherwise;

5. conclusion of agreements between, hiUe,' c/in, OClI and
0CM and the Consortium in terms of which the members
of the Consortium approve the Proposed Transaction and

k-
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give effect to the arrangement regarding the Bank Debt as
contemplated above; and

6. obtaining of all applicable statutory and/or regulatory
consents, including cotisents of the Minister ni Mineral
Resources in terms of section Il ol' the Mineral and
Petroleum Resources Development Act, 28 ol' 2002
("MPRDA") and the relevant Competition Authority n

terms of section 1 3A of the Competition Act, 89 01' I 998

("Competition Act").

Timetable The parties intend to proceed as quickly as possible with the
Proposed Transaction.

Oakbay will commence its due diligence immediately a6ei' the
Signature Date and, provided that information and documentation
is timeously provided to Oakbay, finalise its due diligence by no
Later than the date that is 30 days after the Signature Date.

As soon as reasonably practicable following the Signature Date, the
parties will commence negotiations regarding the Bank Debt and
the Eskom Claim and the other terms of the Definitive Agreements.
The inititd drafts of the Definitive Agreements will he prepared by

OCI-T and furnished to Oakbay not less than 15 (fifteen) business
days after the Signature Date, for their review and comment.

OCR and Oakbay will negotiate in good fait Ii with a view to
signing the Definitive Agreements within 7 (seven) clays of the date
off'inalisation to the satisfaction of Oakbay of the due diligence.

The parties that, for purposes of calculating any time periods
referred to in this term sheet, such time periods shall exclude the
period between 16 December2015 and 3 January 2016 (both dates
inclusive).

Post Conimeucement Oakbay shall provide post commencement financing to 0CM with

Financing effect from iS (fifteen) business days uI'tcr signature ol' the

Definitive Agreements, provided thot the only outstanding
conditions precedent at such time are (i) the consent by the ivlinister
in terms of section 11 of the MPRDA ("Section 11 Approval");
(ii) the approval of the relevant Competition Authority in terms of
section I 3A of the Competition Act ("Corn petition Approval");
and (iii) other conditions precedent that are conditional on Section
II Approval and Competition ApprovaL

The parties acknowledge that there. is a measure of risk to Oakhay
in providing post commencement flnancing before the conditions
precedent have been fulfilled. The parties will have consideration

what will be a reasonable time in which to obtain the approvals
contemplated in those conditions precedent., and will provide in thc
relevant Definitive Agreement(s) for a limit to the amount and

duration of the post conmiencement finance to be provided by
Oakbay prior to the aforementioned conditions precedent both
being fttlf lied.

Page 4 of 6 / V
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Costs and Expenses All costs and expenses incurred in connection with the Proposed
Transaction will be borne by the party incurring

Confidentiality This term sheet is confidential and is subject to the non—disclosure
agreement dated 24 July 2015 between 0CH, 0CM and Oakhay, as
amended.

Each party confirms that no announcement is required to be made
or will he made in connection with the execution of this term sheet

The non-disclosure agreement and this confidentiality clause shall
not restrict the parties' ability to engage with such parties as may
be necessary to progress the matters expressly contemplated in this
term sheet, including Eskom (in relation to the CSA and the Eskom
Claim), the Department of Mineral Resources (in relation to section
II of the M:.PR.DA), the Competition Authorities (in relation to the
application and approval of' the Proposed Transaction in terms at'
section 13A of the Competition Act), the Consortium (in 'elation to
the Bank Debt) and each parties' professional advisors required to
assiSt in relation to the Proposed Transaction.

This provision shalt survive the terrpination of this term sheet.

Exclusivity and 0CM shall not. until the date that is 30 days after the
Signature Date, solicit, initiate, encourage, entertain or consider
merits of any interest, inquiries, offers or proposals horn, discuss or
negotiate with, enter iOto any agreement, arrangement or

understanding with, provide any information to anyone eacept
Oakbay and its directors, oflicers, employees and representatives,
with a view to effecting the sale, transfer, or other disposal at', at'
business combination involving, 0CM or any of its assets.

Good Faith The parties undertake to engage with each other in good l'aith and
without undue delay in evaluating the Proposed and

seeking to progress, finalise and implement the arrangements
contemplated in this term sheet.

Governing Law and This term sheet and any non-contractual rights and obligations
Arbitration arising in connection herewith shall he governed by South Afl'ican

law.

Any disputes arising from or in connection with this term sheet
shall if so required by either party by giving written notice to that
effect to the other be finally resolved in accordance with the rules
of the Arbitration Foundation of Southern Africa CAFSA") by an
arbitrator or arbitrators appointed by APSA. There shall he no
tight of appeal as provided for in article ?,2 ul'iheathi'esaid

Each party (i) expressly consents to any arbitration in terms of' the
aforesaid rules being conducted as a matter at' urgency; and (ii)
irrevocably authorises the other to apply, on behalf of all parties to
such dispute, in writing, to the secretariat of AFSA. in terms of
article 23(1) of the aforesaid rules for any such arbitration to be
conducted on an urgent basis,

I__.

(I.' V.—-
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General 'I'his term sheet supersedes all previous agreements, arrangements
and cononunications relating to the Proposed Transaction,

No amendment or variation of this terni shed is valid or binding on
a party unless tiiade in writing and executed by duly auihonzed
representatives of party hereto,

The signauire by any party of a counterpart of' this term sheer shall
be as effective as if that party had signed the same. document as the

other party.

Signed by:

On behalf of Optimum Coal Holdings (Pty) Ltd (in business rescue)

Name: 41
Position.:

Signed by:

On behalf of Optimum Coal Mine (Pty) Ltd (in business rescue)

Name: /'
Position:

Signed by:
On beh&f of Oakbay Investments (Pty) Ltd

Date: 2.
Name:
Position:

Page 6 of 6
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Esicom Holdings SOC Limited

Megawatt Park
MexwelI Drive
Sunninghili

Attention: Matthela Koko: Group Executlve- Generation

O$lSztt*1fl Coal Mine (fly) Ltd
(Mgistradonflo

A Giencore Operadat
Business Addreau Nil Hendrlna Road, Pullenahope Olframp, Pufleeshope

Mailing Addxess Private 1096, Soitth Africa

TeLl iD 132965111

Registered Address Floor, t4edbank Pulidlngi 23 Meh'oaeBoulevexl, M*ose Anti, Maltose North,
South Afdca

Mailing Address Suite No.19, PrIvate Bag Xl, Mt,se Arch, Johannesburg, 2076
Teh#27117720600 Fax: +27 Ii 7fl0697

i b
Email

3 November 2015

Dear M*tsheta

OPTIMUM COAL MiNE (PlY) LTD (IN BUSINESS RESCUE): OPTiONS

1. We refer to your letter to the BRPS dated 31) October.

2. As you are aware we have received consent from the majority of the creditors to extend the publication of a

business rescue plan for Optimum Coal Mine (Pty) Ltd from 30 October, 2015 to 29 February, 2016.

3. Scorn is the key role player in ensuring OCM's sustainablilty Into the future, Without Eskom's Intimate
Involvement In developing a solution to save 0CM we are unable to publish a business rescue plan that will

satisfy the criteria for a successful business rescue, To date we have not been able to engage In. constructive

manner with Eskom to, jointly and with mutual Intent explore and create a realistic end viable roadmap

forward beth for 0CM as well as Eslcom We therefore request again, that Eskom engage with the BltPs to

address these issues

I. The extension of the publication date to the 29th of February, 2016 Is based on the premise that proper

progress during the month of November Is made. This would need to be sufficiently developed to qualify for

inclusion In a realistic and viable business rescue plan, Such a process will take us into the early parts of next

year,

Directous R CM F /
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S. Please note that we have managed to secure conditional funding to keep 0CM going for the rncrnth of

November only. We therefore have a 3 month long funding gap which1 if BRPs are unable to bridge, will result

in the Inevitable Uquidation of 0CM on or before the end of November

6. As matters stand currently we have not (as BRPs) been able to develop a plan that will ensure viable coal

supply to Eskom on the basis of the Coal Supply Agreement as signed In 1993 only way that we can do

so Is if and the BRPs collaborate to achieve this common goal. If we fall to achieve this there will not

be a business rescue plan for 0CM and we will have no choice but to liquidate 0CM Eskom cannot be left out

of this process and must be part of It. Each of the options listed In our letterdated 29 October, 2015 requires

the intimate Involvement of Eskom

7. The Eskom daim that you referred to In your letter, as represented in the summons issued and filed on the

5th of May 2015 and In the referral to arbitration, is in dispute and will have to be resolved (post business

rescue proceedings) or alternatively negotiated. Please note that should the outcome of this business rescue

process result In the liquidation of 0CM, Eskoni will most likely receive a zero dividend in the Rand for any of

its claims.

8. I refer to our letter, dated 29 October, and kindly request that Eskom responds to the letter as soon as

possible.

Yours faithfully

Piers Marsdefl Peter Van Den Steen

$olnt Business Rescue Practitioners for Optimum Coal Mine (Ply) Ltd (in Business Rescue)
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Messrs. Maraden and VanDenSteen Date:
Joint Bijsioess Rescue Pactltloners 5 November2015
Optimum Coal Mine (Pty) Ltd (In Business Rescue)

BY EMAIL

Dear Sirs

COAL MINE (PTY) LTD (IN RESCUE): OPTiONS

1. Receipt of your correspondence dated 3 November 2018 Is hereby acknowledged,

2. Eslom agrees that a viable business rescue plan needs to be tabled by the practitioners
and It ties assumed that such plan would have been fo4mulated with sufflelent degree of
certainty as to the options to 0CM.

3. It Is with grave concern That Eskorn notes the continuous threat of liquidation at the same
time as you are seeking constructive engagement between the parties. As a
operatIon, 0CM thou$d enjoy far more than conditional funding lot thiilted time periods,
There appears to be no concerted commitment on the part of 0CM and its operators to
meaningfully engage on the Issues without resoiting to veiled threats of discontinuation of
supply and recently, liquidation. I would request that you desist from these types of tactics

with Immediate effect

4. You would appreciate that Optimum supplies one of Eskom's key contributors to the national
power system. l-endrlna Power Station Is a stalwart in the Eskom fleet Olencore was fully
aware of The dynamics and history relating to the nature of the coal supply agreement and

Its strocture as reprssentstWea bofore the Competition Tribunal that It would
honour the contract Eskom raised Its concerns at the time and those concerns concerning
the behaviour of Glencore may welt be In the process of being realised as we witness the
tactics being deployed In the current engagement with Eskom.

5. Eskom Is appalled at the blatant dIsregard 0CM displays for the Impact that
threats of liquidation has on the precarious balance of energy security and commercial
viability. Glencore surely cannot be perceived to be acting In the nationai interest when
threatens to cut off the fuei supply of a key strategic asset.

6. 1 do not need to spell out the fiduciary duties of directors to you as business practitioners

and I am sure your clients have been appropriately advised as to the Implications of their

actions.

I
Megawatt Sandtco
P0 Box ioei
T& +2111 8004862 +V 88 6GB www,eskom,C*.Za
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7. As matters stand currently1 may be compelled to seek intervention from such
institutions such as the Tribunal, the Department of Mineral Resources and
providers to ensure meaningful engagement with 0CM. It may also be an appropriate time

for Eskom to review the engagement with Glancore from a portfolio perspective.

8. Your earlier correspondence indicated possible one of which was the sale of
Optimum to third parties. We note that you have an offer on the table. Eskom is happy to

engage In a roundtable discussion with the interested party and yourselves to esthbttsh the

veracity of the offer, You have repeatedly emphasized the limited time available to explore
such options and Eskorn would be willing to enter into such discussion provided that it aims

to find a solution.

9. Eslcom1s rights remain reserved at all times,

10, I look forward to receipt of your proposed engagement plan per return correspondence.

00d62

Yours sincerely

Koko
GROUP EXECUTIVE: GENERATION

'I
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Eskom Holdings SOC Umlted

Megawatt Park
Maxwell Drive
Strnnlnghlii

OPTIMUM

2e
(-

Matshela Koko; Group Executive — Generation

E;mall

13 November 2015

Dear Matshela

OPTIMUM COAL MINE (PTY} LTD (IN BUSINESS OPTIONS

1. We refer to your letter dated 5 November 2015.

2. As our primary objective Is In niovlngthls process forward, we see no merit engaging In a back and forth with Esicorn

regarding the circumstances giving rise to the business rescue of Optimum and each party's respective conduct
during the process. We do, however, wish to place on record that, as the business rescue practitioners of 0CM, We

are well aware of the importance of the Hendrina Power Station to the country as a wholeand ourdutles as business

rescue practitioners. It Is for this reason that we have endeavoured, since the Inception of business rescue, to

engage with Eskom meaningfully in order to reach a solution that balances the Interests of 0CM, its

(importantly its employees and the many dependents of such employees) and Eskom

We are encouraged that Eskom is willing to engage In a raundtable discussionwith the Interested party, Oakbay

Investments, We can confirm that Oakbay investments have now commenced due diligence on 0CM, We anticipate

that we and Oakbay will be looking to engage with Eskom very shortly. We will be In contact with you in this regard,

We are hopeful, that with the support of Eskom, we will be able to conclude a transaction with Oakbay Investments,

which can form the basis of a viable business rescue plan.

Optimum Coal Mine (Pty) Ltd
gistra&m No: 2007100S308107)

A Olencore Operation

Business Nil Hendrine Road, Pultenshope Oflramp, Puilenshope

Mailing Address: Private Bag X120i, Fullenshope, 1096, South Africa
Tel: +27 13 2965111

Registered Mdress: Floor, Nedbanh Building, 23 Melrose Boulevard, Meirose Arch, Meirose North,

Johannesburg, 2196, South Africa
Mailing Address: Suite No 19, Private Bag Xl, Melrose Arch, Johannesburg, 2076

Tel; 4-2711 772 0600 +27 11 772 0697

Directors: R Cohen, CM Ephrort, P Mahanyele,T Ncube

COAL
MINE
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4, to our telephone earlier week we look forward to meeting with you on Monday, 16

November 2015 to progress our discusslons and your of the time and venue for the meeting.

Yours faithfully

V

PIers Marsden Peter Van Den Steen

Joint Business Rescue Practitioners fur Optimum Coal Mine (PtyJ Ltd (In Business Rescue)
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SUMMARY RECORD OF DISCUSSION

Meeting Name: Exploratory Discussions on Sustainable Hendrina Coal Supply

The Chairperson opened the meeting and welcomed all

Emergency evacuation procedure was explained to all

Chairman's opening remarks Eskom is managing a tight system and Hendrina is key to the

system Therefore it is important to rescue the mine to ensure security of electricity supply

PM indicated that the BRPs were looking at disposing the interest to Oakbay The Due Diligence

commenced 9 days ago and is currently underway The purpose of the meeting was seek the

support of Eskom to understand Eskom's concerns and what it needed to see out of the process

Oakbay confirmed that the Due Diligence started 9 days ago and it is committed to a 30 day due

diligence period with a definitive agreement to be in place by 15 December 2015

Eskom questioned whatwoUld be the arrangement for the period 1-15 December.

PM advised that an extension of the current arrangement was anticipated and that a formal

request for the extension of the current dispensation until such time as there is a definitive

agreement in place, would be sought. SB confirmed that funding has been secured and will be

extended until agreement was reached. He reiterated that there would be no interruption of coal

supply and the amendments to the current funding arrangements were currently being effected

by Glencore's legal team.
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The Chairman emphasized the Eskom position: Eskom's priority is security of supply. There is a

coal supply contract in place until 2018. Eskom expects Optimum Coal Mine to honour the contract

at the contracted price until 2018. Eskom will not waive its penalty claim.

He noted that the Koornfontein supply contract expires in December 2015. It appeared that the

Koornfontein disposal and that of the export allocation are separate to that of 0CM. This gave

rise to the question of how does OCH survive beyond the life of the Koornfontein contract. He

further questioned the financial strength of the new buyer , firstly would it be able to sustain a

loss of ZAR 130M per month and secondly, how will the buyer survive without Koornfontein

Contract and the export allocation7 He postulated that if 0CM were to be ring-fenced, Eskom was

not convinced that it will survive on its own and hence he was compelled to engage in a discussion

regarding OCH, and not 0CM, in totality

PM indicated that the BRP's view of the claim differed to that of Eskom In addition, there was a

ZAR 2 7bn of senior secured bank debt held by the Banking Consortium which will need to be

evaluated by Oakbay. The BRP has had open discussions with Oakba;yon this debt. PM confirmed

that there was no engagement around the OCH solution and from a Glencore perspective, it may

be open to this but at the moment Oakbay was dealing with the transaction from an 0CM

perspective.

NH confirmed that Oakbay would like to close the transaction as soon as possible. It had wanted

clarity in respect of the key issues. While the Eskom position was very clearly stated, it had wished

to seek clarity on the following key issues (I) was the price negotiable? NH confirmed that he

understood the Eskom position to be that the contract pricewas to remain the same until contract

expiry, subject to the current terms and conditions of the contract. (ii) Could the parties start

discussions beyond 2018? It was confirmed that the Eskom position was understood by the parties

to be that the discussions relating to what happens beyond 2018 are off the table. (iii) Would

Eskom consider a waiver of the penalty claim? It was also clear that Eskom was not prepared to

waive the penalty claim

NH confirmed that Oakbay was dealing with it from and 0CM perspective and that it did not have

a mandate to talk regarding OCH.
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WERKSMANS

ATIORNE'iS

EXECUTION VERSION

SALE OF SHARES AND CLAIMS AGREEMENT

between

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS

FRANCOIS VAN DEN STEEN (IN THEIR CAPACITY AS BUSINESS
RESCUE PRACTITIONERS)

and

TEGETA EXPLORATION & RESOURCES PROPRIETARY LIMITED

and

" GLENCORE INTERNATIONAL AG

and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

155 — 5th Street $andton 2196 DoCCX Ill. Sandtorr
South Africa Tel +27 11 53S 8000 wwW.werksmabs.com

Private Uag 10015 2145 Fac +27 Ii. 535 5600

I,,..;
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SALE OF SHARES AND CLArMS AGREEMENT

between

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)

REPRESENTED BY PIERS MICHAEL MARSOEN AND PETRUS FRANCOIS VAN DEN STEEN

(IN THEIR CAPACITY AS 3OINT BUSINESS RESCUE PRACTrrIONERS)

and

TEGETA EXPLORATION & RESOURCES PROPRiETARY LIMiTED

and

GLENCORE INTERNATIONAL AG

and

OAKBAY INVESTMENTS PROPRiETARY LIMITED

1 INTERPRETAUON

In this Agreement1 clause headIngs are used for convenience only and shall not be

(-';Y used In Its lnterpretatlOrh end unless the context dearly Indicates a contrary

intention, -

1.1 a word or expresSIOn that denotes -

1,14 any gender, Includes the other

1,1.2 the include8 the and vice verse; and

Li.3 a natural person1 Includes an arttflciai or jutistic person and vice versa;
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OCH - ExecuUon
I

the following words and expressions shall boar the meanIngs assigned to thorn

below and cognate expressions shall bear corresponding meanings

1,2,1 'Adjustment Amount" shall bear the meaning assigned to this term In

clause 7.3.1;

1.2.2 'ApplIcable Law" In relation to a Party1 includes all and any -

1.2.2.1 statutes, subordinate legislation and common law;

1.2,22 regulations;

12,2.3 ordInances and by-laws; arid

1.22.4 directiVes, codes of practice, circulars, guidance notices, judgments

and decisions of any competent authority, or any governmental,

Intergovernmental or supranational body, agency, or

regulatory, self-regulatory or other authority or organisatlon; and

1.2.2.5 other similar provisions,

from time to time, compliance wIth which is mandatory for that Party;

1.2,3 °AIfiIiat&' -. in relation to an entIty or person, an entity or person that

(
directly or Indirectly ControLs, is Controlled by or Is under common

Control with that entity or person,

1.2.4 'Agent" - RMB, In its capacity as Agent under the Original Facility

Agreement;

1.2.5 "Agreement" - this document, together with ftsannexUres (Ii' any), each

as amended, novated or reinstated from time to time;

1.2,6 - Deloitte

1.2.7 "BRPs' - the persons appointed jointly to oversee the Seller and 0CM

during the Business Rescue proceedings In respect of each such company,
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as contemplated in section 128 of the Companies Act1 Marsden and

van den or any business rescue that succeeds or

repiaces either or both of them In respect of the current Rescue

Proceedings in respect of each such company;

1,2.8 nay" - any day other than a Saturday, a Sunday or an official

public holiday in South

1.2.9 Rescue Plan" - the business rescue plan of the Seller as

contemplated In section 150 of the Companies Act to be developed and

proposed by the BRPs as pert of the Business Rescue Proceedings for the

Sailer;

"ftusiness Rescue proceedthgs" - business rescue proceedings

commenced pursuant to chapter 6 of the Companies Act;

1.2,11 "CalculatIon Date" - the date upon which the calculation the

Adjustment Amount has been agreed upon In writing er deemed to be

agreed between the Purchaser and the Seller or finally determined as

contemplated in clause

1,2.12 - shall bear the meaning assigned to this term in clause 12.1,1;

1.2,13 "ClosIng Date" - the first l3usineSs Day after the Release Date;

' 1.2.14 Act" - the Companies Act No 71.of 2008;

1,2,15 'CompetlUofl Act" -' the Competition Act No 89 of 1998;

1,2.16 "CompetitIon Authorities" - the Compeiition Commission of South

Africa and/or the Competition Tribunal of South Africa and/or the

Competition Appeal Court of South Africa, being regulatory and/or judicial

authorities established in terms of the Competition Act;

A, I
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1.2.17 "Control" of a company or other entity shalt mean -

1.2,17,1 the direct or indirect beneficial ownership of the majority In number,

or in respect of a listed entIty 35%, of the Issued equity shares (or

other equity Interest) In the company or entity

1,2,17.2 the right, through shareholding or otherwise, directly or indirectly,

alone or jointly with other persons, to control the composition of the

board of directors (or other controlling body) of the company or

entity concerned and, without prejudice to the the

foregoing, the composition of such board (or other controlling body)

shell be deemed to be so controlled If the person or entity holding

the right may by the exercise of some power, directly or Indirectly,

appoint or remove the majority of the directors (or members of such

other controlling body); or

1.2.17.3 the right, directly or Indirectly, alone or jointly with other persons,

to control the management of the company or entity concerned;

1,2.18 "Current Assets" - the aggregate of

1,2,18.1 Inventories (to be valued at lower of cost or net realisable value);

consumables and rotables

1.2,18.3 trade debtors (other than the Eskorri Receivables);

1.2,18.4 Inter-company receivables;

vendor deposlts.

1.2.18.6 VAT

1.2,187 prepeyments

1.2,18,8 sundry receivables; end
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1,2,16,9 cash;

of the Target Companies as set out In the Effective Date Balance Sheet

less an amount of R85 000 000;

1,2.19 'Current Liabilities" the aggregate of

1,2.19,1 trade

1.2,19.2 accruals and

1.2.19.3 employee related payabies and accruals;

1,219.4 inter-company peyables;

12.19,5 royalty payabies;

1,2.19,6 VAT and

1.2.19.7 Income tax liabilities,

of Target CompanIes as set out In the EffecUve Date Balance Sheet, it

being recorded for the avoidance of doubt that this excludes

1. 2 19 8 any current portion of the onerous contract provision,

1,2.19.9 any current portion of any long term debt; and

1.2,19.10 any liability relating to the Penalties Claim;

1,2.20 "CSA" - the 1993 coal supply aQreement between Eskom, the Seller

and 0CM, In terms of which 0CM supplies coal to Eskom's 1-lendrina

Power Station,. as amended by the First Addendum Ofl 8 April 2008, the

Second Addendum Ofl 12 April 201.1. and tha Third Addenduni on

11 February 2013;
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1.2.21 "Disclosed Guarantees" collectively, the guarantees, suretyships,

Indemnities and undertakings (Including letters of comfort and the llke),

furnished by the Seller and other members of the Glencore Group In

respect of the obligations of the Target Companies Which are disclosed In

the Disclosure

1.2.22 1'Disdosure Schedule" - the disclosure schedule annexed to this

Agreement marked Annexure C and Its attachments, which qualifies the

representations and warranties made by the Seller in this

1.2.23 "Effective Date" 1 Thnuary

1.2.2.4 "Effective Date Balance Sheet" - the aggregate balance sheet of the

Target Companies as at the Effective Date, which is to be prepared in

accordance with the provisions of clause

1.2.25 "Effective Date Net Working Capital" the Net Working Capital on the

Effective Date;

1.2,26 "Escrow Agreement" the escrow agreemeRt to be concluded between

the Seller, the Purthasar, Glencore and the Escrow Agent

contemporaneously with this Agreement;

1,2.27 "Escrow Agent" - Werksmans Incorporated (registration

number 1990/007215/21), trading as Attorneys", a personal

liability company duly incorporated and registered In accordance

with the laws of South Africa;

1.2.28 "Eskorn" - Eskoni Holdings SOC Limited (registration number

2002/015527/30), a state-owned company duly incorporated and

registered in accordance with the laws of South

1.2.29 "EskOTfl Guarantee" - the guarantee executed by the Seller in favour of

Eskom on 8 April 20GB, in terms of which the Seller guaranteed the

performance by 0CM of its obligations in terms of the CSA;

PMM-U11.1-158



- OCH Olkbay - ExecuUon

1,233 Receivables" - the amounts owing by to 0CM for

supplies In terms of the CSA during July 2015 and August 2015;

1,2.31 "Event" any action, circumstance, omission or transaction;

1,2.32 'ExIsting PCf Facility Agreement" the written loan facility agreement

between1 inter alla, the Lenders, 0CM and the Security Agent concluded

on or about 21 August 2015, as amandad, in terms of which the Lenders

made post-'commericement finance available to 0CM In terms of

section 135 of the Companies Act;

1,2.33 "Fulfilment Date" - the date on which the last of the Suspensive

Conditions Is fulfilled or waived, as the case may be;

1.2,34 "Gtencor&' Glencore International AG, a company Incorporated In

Switzerland under registration number CHE-106.909.694;

1,2.35 "Glencore Portion" the Original Facility outstanding less the

Purchaser Portion;

1,2,36 "61 encore Group" - Glencore Plc and Its Affiliates, from time to time;

1.237 "GlencOre Group PolicIes" - all insurance policies (whether

under poUcias maintained with third party Insurers or any member of the

Glencore
other than Target Company Insurance Policies, under

Immediately prior to the Closing Date, Target Companies are

entitled to any benefit; and "Seller Group Insurance Policy" means

any one of them, as the context requires;

1.2.38 "XFRS" International Financial Reporting Standards;

1,2,39 Income Tax Act No 58 of 1962;

1,2,40 "Interest Rate" - the interest levied from time to time In terms of the

Original Facility Agreement;
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1,2,41 "Interim Peilod" - the period from the Effective Date to the Closing

Date (both dates Inclusive);

1.2,42 Investec Bank Limited1 acting through Its Corporate and

Institutional Banking division (registration number 1969/004763/06), a

public company duty incorporated and registered In accordance with the

laws of South Africa;

Ill(oornfontein Mines' Koornfontein Mines Proprietary Limited

(registration number 2006/013073/07), a private company duly

incorporated and registered In accQrdance with the laws of South Africa;

1,2.44 collectively, Investec, Nedbaflk and RMB;

1.2.45 - Piers Michael iviareden (identity number 770305 5168 084);

1.2,46 "Material Assets" - the Mining Rights and all assets In the fixed asset

register of the Target Companies having a book value in excess

of P.5 000 000;

1.2.47 Adverse Change" - any material adverse change In the

business, operations, assets, liabilities, position (financial, trading or

otherwise) or profits of the Target Group, taken as a whole;

1.2.48 "MIiiing Rights" - the mining rights of the Target Companiesissued In

terms of the MRPDA which are listed in the Disclosure Schedule,

1.2.49 "MPRDA"- the Mineral and Petroleum Resources Development Act

No 28 of 2002;

1.2.50 "Nedbaflk" Nedbank Limited1 actIng through Its Corporate and

Investment Banking division number 1951/00009/06), a

public company duly incorporated and registered in accordance with the

laws of South

t.2.51 'Net Working Capital" -, Current Assets minus Current Liabilities;
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1,2.52 "f'law PCF Facility Agreement" - the agreement to be concluded

between the Purchaser end 0CM contemporaneoUsly with

Agreement, in terms of which Purchaser shall male post-commencement

finance available to 0CM In terms of section 135 of the Companies Act

with effect from the Effective Date;

1,2.53 "Oakbay" - Oakbay Investments Proprietary Limited (registration

number 2006/017975/07), a private company duly incorporated and

registered In accordance with the laws of South

1,2,54 "Oakbay Group" - Oekbay and jts Affiliates, from time to time;

12,55 '0CM" Optimum Coal Mine Proprietary Limited (registration number

2007/005308/07) (in business rescue)r a private company duly

Incorporated arid registered In accordance with the laws of South Africa;

1,2,56 'ocr Opthnurn Coal Terminal Proprietary Limited (registration number

2007/005379/07) a private company duly incorporated and registered in

accordance with the laws of South Africa;

1.2.57 "Original Facility Agreement" - the amended and restated loan facility

agreement concluded on or about 26 Febriiery 2014 and amended on or

about 17 April 2014 between, inter a/ia, the Lenders (as landers), the

Sailer (as borrower), the c3uarantors (as definad therein) end the Security

Agent;

1.2.58 "Original Facility Outstanding Balance" - the Outstanding Balance (as

defined in the Original Facility Agreement) as at the Data which Is

to be advised by the Agent as contemplated In clause 7.21;

1,2.59 "Original Faciflty Settlement Date' - the fourth Business Day after the

Fulflirnent Date;

1.260 "Parties" - collectively, the Selier, the Purchaser, Glencore and

Oakbay; and "Party" shall mean any of them, as the context may

if;
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L2,61 "Payment Date" - the third Business Day after the Fulfilment Date;

"Penalties Claim" the claim for penalties by Eskom

against 0CM as set out in the of demand dated 16 July 2015 and

the summons issued by Eskom out of the Gauteng Local DivIsion High

Court under case number 28155/15;

1.2,63 "Prime Rate" the variable interest rate calculated and from

time to time by Standard Bank of South Africa Limited to Its most

favoured corporate customers In respect of unsecured overdraft facUities,

as certified by any matmger or director of such bank, whose appointment

need not be proved and whose certificate shaH be final and bInding on the

Parties;

1,2,64 "Pro Forma Balance Sheet" - the pro forma aggregate balance sheet

for the Target Companies as at the Pro Forma Balance Sheet Pate;

"Pro Forma Balance Sheet Date" 30 November 2015;

"Proposed Transaction' — the sale and purchase of the Sale Equity In

terms of this Agreement;

1.2,67 Rights" the prospectlng rights of the Target Companies

Issued in terms of the MPRDA which are listed In the Disclosure Schedule;

1 2 6S Tegeta Exploration & Resources Proprietary Limited

(registration number 2006f014492/07), a private company duly

incorporated and registered in accordance with the laws of South

1.2.69 "Purchaser PortiQn" - R2 150 000 000 Increased at the Interest Rate

from the Effective Date to the Original Facility Settlement Date (both

dates

1.2.70 "Purchase Price" - shell bear the meaning assigned to this term in

clause 7.1;
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1.2.71 "Release Date" the date on which the Security Agent provides the

confirmation contemplated in ClaUSe 7.2.4.3;

L,2.72 "Relief" - any allowance, credit, deduction, exemption, loss, refund or

relief in respect of any Tax or which is relevant In computing taxable

income for the purposes of any Tax;

1.2,73 "RMB" - Firstrand Bank Limited, acting through its Merchant sank

division (registration number 1929/001225/06), a public company duly

incorporated and registered in accordance with the laws of South Africa;

1.2,74 "Sale Claims" - all that the Seller may have against the Target

Companies, whether on loan account or oth*rwlse, as at the Closing

Date;

1,2,75 "Sale Equity" - collectively, the Sale Shares and the Sale Claims;

1.2.76 "Sale Shares" - all shares held by the Seller in the Target Companies,

comprising the percentage of the issued share capital set out

in Annexure A;

1,2.77 "Securities Transfer Tax" - securities transfer tax levied in terms of the

Securities Transfer Tax Act No 25 or 2007;

"Security Agent" - Security Company Proprietary Limited

F (registration number 2007/ 021141/ 07), a private company duly

incorporated and registered in accordance with the laws of South Africa;

1,2.79 "Security Cession" - the Security Cession, as defined in the Original

Facility

1.2,80 "Security Documeflts" the Security Documents, as defined in the

Original Facility

1,2.81 "Seller" - Optimum Coat Holdings ProprIetary LimIted (registratIon

number 2006/007799/07) (in busIness rescue), a private company duly

incorporated and registered In accordance with the laws of South Africa;

/
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12,82 Date't - the date on which the Escrow Agent confirms to the

Parties that it has received the Original Facility Outstanding Balance in

terms of clause

"Settlement Notice" - shall bear the meaning assigned to this term In

clause

Date" the date of signature of this Agreement by tile last of

signatories;

"Suspensive Conditions" - the suspensive conditions stipulated

clause

"Target Companies" - collectively, the companies listed in Annexure A;

1.2,87 aTarget Company Insurance Policies' - all Insurance policies held

by and for the benefit of the Target Companies; and "Target

Company Insurance Policy" shall mean any of them, as the context

may require;

"Target Net Capital" zero;

1,2.89 "TAX" - any tax, levy, surcharge or Imposition of any nature

whatsoever, and any penalties or Interest payable. in respect thereoff

which may be lawfully imposed under the laws of South AfrIca, including

secondary tax on corripanles, any- tax on dividends and royalty tax

imposed in terms of the MPRDA;

1,2.90 Tax - the South African Revenue Service;

1.2.91. "Tax Assessment" -any assessment (inciuding self-assessment),

demand or other formal notice of a Tax LIability Issued by or on

behalf of any Tax Authority by virtue of which any Target Company is

liable to make a cash payment of Tax pursuant to a Tax Liability;

K
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1,2,92 "mx shall bear the meaning assigned to this term in

clause

1,2,93 Demand" - the issue of any letter, notice or other document

(including, for the avoidance of any doubt, a Tax Assessment) by or on

behalf of any Tax Authority, or the taking of any other action by or on

behalf of any Tax Authority, from which letter, notice, document or action

it appears that a Tax Liability shall be Imposed on any Target Company

which may give rise to a Tax Claim by the Purchaser against the Seller;

1.2.94 'Tax Indemnity - the period from 1 January 2012 to

31 December 2015 (both dates

1,2,95 "Tax, !dentified Items" - the following Tax Issues -

1,2.95.1 the amount of approximately R537 000 000 of redeemable capital

expenditure of 0CM during OCM's 2008 tax year which was

disallowed by the South African Revenue Service by virtue of the

application section 37 read with section 36 of the Income Tax

Act; and

1.2.95.2 the Incorrect ordering of the assessed loss unredeemed capital

balances of 0CM for the 18 month period ending December 201,2 in

the amount of approximately R188 000 000 whereby the

unredeemed capital balance ware claimed before utilizing available

assessed loss balances, resulting In the assessed loss balance being

overstated for the 2011 arid 2012 tax years with the compensating

balance of unredeemed capital being understated;

1.2.96 "TaX Uabiflty" of. any Target Company shall mean a liability of that

Target Company to make an actual cash payment of or In respect of Tax;

1,2,97 "Termination Agreement't - the agreement to be signed between 0CM,

OCT, Koornfonteiri Mines and Glencore terminatIng the agreements listed

in Annexure 0, wIth effect from the Ciosing Date and releasing 0CM, OCT

and Koornfontein from any liability in respect of such agreements;

I
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12,98 "Termination Event - shall bear the meaning assigned to this term ri

clause

1.2,99 "TransactiOn A9reements collectively,

1.2.99.1 this Agreement;

the Escrow Agreement;

1,2.99.3 the New PCF Facility Agreement; arid

1.2.99.4 the Termination Agreement;

1,2,100 "Van den Steeo" - Petrus Frencois Van den Steen (Identity number

681107 5024 087); and

1.2.101 "Warranties" - shall bear the meaning assigned to this term in

clause

1.3 the terms "Holding CompanY" and "Subsidiary" shall bear the meanings

assigned to thorn in the Companies Act;

1.4 any reference to any statute1 regulation or other legislation shall be a

reference to that statute, regulation other legislation as at the Signature

Date end as amended or substituted from time to

1,5 if any provision in a definition Is a substantive provision conferring a right or

imposing an obligation on a Party, then, notwithstanding that it Is only in a

definition, effect shall be given to that provision as if It were a substantive

provision In the body of this Agreement;

1,6 where any term is defined within a particular clause other than this clause 1,

that term shall bear the meaning assigned to it in that clause wherever it is

used in this Agreement;

1,7 where any number of days is to be calculated from a particular day, that

riumber shall be calculated exclusively of the first and Inclusively of the last

ft
14
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day. IF the last day of such number so calculated falls on a day which Is not a

Business Day, the last day shall be deemed to be the ImmedIately preceding

day which is a Business

LB any reference to days (other than a reference to BusIness Days), months or

years shall be a reference to calendar days, months or years1 as the case may

be; -

1,9 the cancellation or termination of this Agreement shall not affect those

provisions of this Agreement that expressly provide that they shall operate

after any such cancellation or termination or which must necessailly continue

to have effect after such cancellation or notwithstanding that the

clauses themselves do not expressly provide for such continuity;

1,10 where any day for the performance of any obligation or the payment of any

amount in terms of this Agreement falls on a day other than a Business Day,

that obligation shaU be pejformed or that amount shall be paid on the

immediately preceding Business

1,li the use of the words or 1lnclude', followed by a

specific example/s, shall not be construed as limiting the meahlng of the

general wording preceding it1 and the eltisdem generls rule shall not be appiled

In the Interpretation of that general wording or those specific example/s; and

1.12 the terms of this Agreement having been negotiated, the contra praferentern

rule shall not be applied in the interpretation of this Agreement.

2 INTRODUCTION

2,1 It is recorded that—

the Seller Is the beneficial and registered owner of the Sate Shares and

the holder of the Sale Claims;

on or about 31 2015, the board of directors of each of the Seller

and 0CM passed resolutions for the Seller and 0CM to be placed under

F
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supervision and subject to busIness rescue In terms of Chapter 6 of the

21.3 on or about 4 August 2015, the Seller and 0CM appoInted Marsderi and

Van den Steen as business rescue practitioners for the Seller and

2.1,4 the Seller wishes to sell to the Purchaser1 which wishes to purchase from

the Seller, the Sale Shares and the Sale Claims on the terms and subject

to the conditions of this and

2 1 5 it is the Intention of the BRPs and the Purchaser that pursuant to

arrangements to be agreed between the Purchaser and the SRPs during

the interim Period, folloWing the fulfilment of the Suspensive Conditions

and the successful implementation of the Proposed Transaction, 0CM will

be in a position to trade Itself out of its current financial distress, that -

2.1.5,1 0CM shall no longer be financially distressed as contemplated In

sectIon 128 of the Companies and

21,5,2 the shall file a notice of termination of BusIness Rescue

Proceedings In accordance with sections 132 141(2)(b) of the

Companies Act.

2,2 AccordIngly, the Parties are entering Into this Agreement to set out the terms

upon which the Seller shall sell, and the Purchaser shall purchase, the Sale
¶

Equity.

3 CONDIUONS

The whole of this Agreement (other than clauses 1, 2 thIs 3 to 5, 9, 13 and 19

to 28 (both inclusive), by which the Parties shall be bound wIth effect from the

Signature Date) is subject to the fulfilment of the suspensive conditions

("Suspensive Conditions") that, -

3,1,1 on or before the Signature Date; the board of directors of each of the

Purchaser and Oakbay passes a board resolution approving the entry Into

of the Transaction Agreements to which It is a party and authorising a
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director of that Party to negotiate, settle and sign such Transaction

Agreement;

3.1.2 on or before the Signature Date, each of the Transaction Agreements is

signed

3.1.3 on or before 31 March 2016, the Proposed Transaction is approved by

3,1.3.1. the Lenders and the Security Agent;

31.3.2 'the Competition Authorities without conditions or subject to

conditions that the Seller and Purchaser confirm to each other in

writing (within seven days after receipt of such conditional approval)

are reasonably acceptable to them, it being agreed that any

condition Imposed by the Competition Authorities which relates to

restrictions -on retrenchment of employees off the Target Companies

shall be deemed to be reasonably acceptable to the Seller and the

Purchaser; and

3,1.3.3 the Minister of Mineral Resources In terms of section Ii. of

the MPRDA without conditions or subject to conditions that the

Parties confirm to each other in writing (within seven days after

receipt of such conditional approval) are reasonably acceptable to

them;

3.1.4 on or before 31 the Purchaser shall have obtained (In a form

and substance reasonably acceptable to the Seller and the Purchaser) the

irrevocable and unconditional

31.4.1 consent of Eskom to the sale and purchase of the Sale Equity;

3.1,4.2 release by Eskom of the Eskom Guarantee and

3.1.4.3 release by Eskom of the Seller and its past and current Affiliates

(other than the Target Companies), with effect from the Closing

Date1 from all actions, claims, counterclaims, causes of actions

debts, obligations, damages, liabilities, rights and
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whatsoever, of whatever kind or nature, In contract or in delict,

known or unknown, which Eskom now has or ever had against the

Seller and its past and current Affiliates that are and/or may be

based upon, arise under, or be related to the CSA, prior to and

Iricluding the Closing Date,

provided that such releases may be subject to the Implementation of the

sale and purchase of the Sale Squity In terms of this Agreement;

3.1,5 on or before the date that is two BusIness Days after the date on which

the approvaiscontemplated In clause 3,1.3 and clause 3.L4 have been

obtained, the BRPs publish a Business Rescue Plan which coritemplates

the Proposed Transaction and, withIn 10 BusIness Days after the date of

publication of such Business Rescue Plan, the Business Rescue Plan Is

validly approved and adopted arid becomes unconditional and binding in

accordance with section 152 of the Companies Act; and

3.16 on or before 31 March the other Transaction Agreements shall have

become unconditional in accordance with their terms (save for any

conditioris reiat(ng to this Agreement beconuing unconditional),

Each of the Parties shall use its reasonable endeavoUrs to procure the

Fulfilment of the Suspensive Conditions as soon as practically possible after the

Signature Date,

{
3,3 The Suspensiva Conditions are stipulated for the benefit of all Parties, The

Parties i-nay, by written agreement signed by all of them, waive all or any of

the SuspensiVe Conditions (to the extent lawfully capable of waiver), in whole

or in part, or extend the date for fulfilment of all or any of them on one or

more occasions.
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3,4 If any of the Suspensive Conditions is not fulfilled for any reason whatsoever

by the date specified for such fulfilment (or such later date as may be agreed

by the Parties) and Is not waived In terms of clause 3,3,

3,41 this Agreement (other then clauses 1 arid 2 this clause 3, and clauses 19

to 28 (both Inclusive), by which the Parties shall remain bound) shall not

come Into force and effect; and

3,4.2 no Party shall have any claim against any other as a result of the failure.

of any of the Suspensive Conditions, except for any clqims as may ailse

from a breech of this clause 3 or from any other provision this

Agreement by which the Parties remain bound or In circumstances in

which a Party deliberately frustrated the fulfilment of any Suspensive

Condition.

4

4,1 The Seller shall be entitled to terminate this Agreement, without any Rability of

any nature whatsoever, by notice In writing to the Purchaser and Oekbay, if

during the Interim Period the Purchaser fails to advance funding In

accordance with Its obligation to do so in terms of the New PCF Facility

Agreement and fails to remedy such breach within five BusIness Days of notice

from the Seller to remedy that breach.

4,2 The Seller shall be obliged to promptly notify the Purchaser in writing should

) any of the Target Companies be liquidated or wound-up, drscontiriue all of its

business activities or (in case of all Target Companies other than 0CM)

become subject to Business Rescue Proceedings at any time prior to the

Settlement Date (any such event1 a hhlermlrtatiofl

4,3 In addition to the remedies in clause 21- and without prejudice to any other

remedies that it may have under this Agreement, if at any time prior to the

Settlement Date, the Purchaser becomes aware of a Termination Event

(whether Independently or having received notice thereof from the Seller in

accordance with clause 4,2), the Purchaser shall be entitled, but obliged,

to terminate this Agreement by written notice to the Seller to such elTect (such
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notice to be given to the Sellers within three Business Days of the Purchaser

becoming aware of such Terrrdnatiorl Event).

4.4 In the event that the purchaser becomes aware of a Termination Event as

contemplated in clause 4.3 and fails within three Business Days of becoming

aware of such Termination Event to terminate this Agreement by notice in

writing to the the Purchaser shall be deemed to have Irrevocably

waived Its right to terminate or cancel this Agreement, but this shall not in any

way affect any of the purchaser's other rights in terms of this Agreement.

5
REGULATORY FJLINGS

51 Merger

It is recorded that the Proposed Transaction shall, on Implementation,

constitute a large merger for purposes of the Competition Act.

5.1.2 The Purchaser shall be responsible for preparing and lodging1 on behalf of

the PartieS1 as soon as reasonably possible after the Signature Date1 the

requisite merger filing for the Proposed Transaction In accordance with

the provisions of the Conipetltion Act (and the regulations promulgated

thereunder) ('Merger FWnçj").

5.1.3 The Seller shall make avaliable to the Purchaser all necessary

information, records and documents reasonably required by the

Purchaser In connection with such Merger Filing

5,1,4 The Purchaser shall afftrd the Seller and its advisors a reasonabie

opportunity to review at-id make comments on the Merger Filing prIor to

the finalisation and submission of that Merger Filing to the Competition

Authorities. -

The Purchaser shall only submit the Merger FlUng after it has received the

approval of the Seller, which approval shall not be unreasonably withheld

and shall be provided within three BusinesS Days of the Merger Filing

being provided to the Seller for its approval (unless the Seller has reason

to reasonably withhold Its approval).
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The filing arid admInistrative fees payable to the Competition Authorities

shall be borne in equal parts by the Seller and the Purchaser,

5.1.7 The Purchaser and, to the extent the Seller, shall

5,1,7.1. sign all documents and !nstruments and expedItiously provtdà all

necessary information for submission the Merger FiHnçj on being

required to do so;.

5 1 7 2 use Its reasonable commercial endeavours and shall take all such

steps and render all such assistance as may be reasonably

necessary to procure that the Merger Filing, and all requisite

documents referred to hi clause 51,7.1 are properly prepared; and

5,1,7,3 save for agreeing to conditions that are not reasonably acceptable to

it, do everything reasonably required by the Competition Authorities

in order to enable the Merger Filing to be dealt wIth, to the extent

that it Is within its power to do so.

5,2 Sectiofl ii Application

5.2.1 The Purchaser shall be responsible for preparing and lodging, on behalf of

the Parties, as soon as reasonably possible after the Signature Date, the

application, in accordance with the requirements of section 11 of

MPFWA, for the consent of the Minister of Mineral Resources for the

Proposed Transaction (such apprication, the "Section ii. AppllcaUon").

The Seller shall make available to the Purchaser all necessary

Information, records and documents reasonably required by the

Purchaser in connection with such Section 11 ApplicatiOn.

5.2.3 The purchaser shall afford the SeRer and its advisors a reasonable

opportunity to review and make comments on the Section 11 Application

prior to the l'Inalisatiofl and submission of the Section 11. ApplIcation.

fl/
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5,2.4 The Purchaser shall only subrrtit the SectIon 11 Application after it has

received the approval of the Seller.

5.2.5 The fihrig and administrative fees payable In relation to the Section 11

Application shall be borne and peEd by the Purchaser.

5,2.6 The Purchaser and, to the ectent necessary, the Seller, shall -

5,2.6.1 sign all documents and instruments and expeditiously provide all

necessary lnForntation for submIssion of the Section 11 ApplIcation

on being required to do so,

5,2,6.2 use its reasonable commercial endeavours and shall take all such

steps and render all such assistance as may be reasonably

necessary to procure that the Section 11 ApplicatIon, and eli

requisite documents referred to in clause 5.2.6,1 are properly

and

save for agreeing to condlUons that are not reasonably acceptable to

it, do everything reasonably required by the Department of Mineral

Resources in order to enable the Section 11 Application to be dealt

with, to the extent that It Is within its power to do so.

5 SALEANDPURCHASE

K J 6 1 The Seller hereby sells to the whtch hereby purchases from the

Seller, the Sale Equity.

62 All risk in and benefit attaching to the Sale Equity shall pass to the Purchaser

on the Closing Date retrospectively from the Effective Date. Notwithstanding

the foregoing, ownership of the Sale 'Equity shall only pass to the Purchaser on

the Closing Date after implementation of the provisions of clause

6,3 The sale and purchase of the Sale Equity shall be one, indivisible transaction.
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7.1 Purchase Price

7.1.1 The aggregate purchase price payable by the Purchaser for the Sale

Equity shell be

the Purchaser minus

the Adjustment Amount (if

("Purchase Price").

The Purchase Price shaH be apportioned as follows -

first, as to the Sale Claims relating to Koornfonteifl Mines In the

amount of P.340 000 000;

7,1.2.2 second, as to the Sale Shares relating to )<oornfor,teln Mines In the

amount of

7,1,2.3 third, as to the Sale Claims relating to OCT in the amount

of R140 000 000;

7.1.2.4 fourth, as to the Sale Si,ares retatin9 to OCT In, the amount of Ri;

7.1.25 fIfth, as to the Sale Shares relating to the other Target Companies,

In the amount of Ri for the Sate Shares of each Target Company;

7.1.2,6 sIxth, as to the Sale Claims relating to the other Target Companies

(other than 0CM), In the amount of Ri per the Sale Claims of each

Target Company (other than 0CM); and

7.1.2.7 seventh, as to the to the Sale relating to 0CM,

7.1,3 The Purchaser shall be liable for the Securities Transfer Tax payable In

respect of the sale and purchase of the Sale Shares.

c
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7.1.1.1

7.1.1.2

7.1,2

7,1.2.1

I
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7,2 Settlement of Purchese Price

7.2.1 The Seller shall on the first Business Day after the Fulfilment Date provide

to the Parties

7.2.1.1 a certificate from the A9ent setting out the amount of the Original

Facility Outstanding and

72.1,2 the detafis of the bank account of the Escrow Agent into which

payment is required to be paid in terms of clause 7.Z.2 ("Escrow

Accouflt°)

7.2.2 The Purchaser shall pay the Purchaser Portion into the Escrow Account on

the Payment Date in cash, by way of electronic funds transfer, Iree of any

set-off1 withholding or deduction of any nature whatsoever.

7.2.3 Giencora shall pay the Glencore Portion into the Escrow Account on the

Payment Date in cash, by way of electronic funds tran5fer, free of any

set—off, withholding or deduction of any nature whatsoever, with the basis

for such payment being set out in an agreement to be between

Glencore and the Sefler,

7.24 Pursuant to the Agreement, -

7,2.4.1 the Agent shall retain the amount in the Escrow Account until such

time as -

7.2,41.1 the Purchaser has paid the full Purchaser Portion into the

Escrow Account; and

7,2.4.1.2 Glencore has paid the full Glencore Portion into the Escrow

Accou
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7,2.42 after the Purchaser has paid the full Purchaser Portion Into the

Escrow Account and Giencore has paid the full Portion into

the Escrow Account, the Escrow Agent shall

7.2,4.2.1 notify all parties that it has received the full amount required to

be paid by the Purchaser and Glencore

and

7,24,2.2 pay the proceeds in the Escrow Account to the account set out

in clause 25 of the Original Agreement ("Settlement

Account"); and

7.2.4.3 after the Escrow Agent has transferred the proceeds into the

Settlement Account, the Seller shall request that the Security Agent

confirm in writing to the Parties and the Cedents (as contemplated in

clause S of the Security Cession) that the Secured Obligations (as

defined in the Security Cession) have been fully and finally settled,

there are no contingent Secured Obligations in existence such that

the Security Cession is terminated.

7.3 Adjustment Amount

7.3,:l. The amount ("Adjustment AmOUnt") (which may be a

positive or a negative number) shall be the difference between the

Effective Date Net Working Capital and the Target Net Working Capital.

7,3,2 In order to determine the Adjustment Amount, the Seller shall cause to

be prepared by the Auditors the Effective Pate Balance Sheet and a

document setting out the calculation of the Adjustment Amount

(collectively, the "Adjustment Documents").

7.3.3 The Seller shall ensure that the Effective Date Balance Sheet shall be

drawn on a basis that is consistent with the basis of the Pro Forma

Balance Sheet utilislng the audited balance sheets of the Target

Companies as at 31 December 2015.
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7.3,4 The Seller shall, and it shall procure that the Thrget Companies shall,

provide access to the Auditors to the bool<s of account or records of any

Target Company reasonably required for purposes of preparing the

Effective Date Balance Sheet,

The Seller shall1 as soon as possible, but in any event within 30 business

Days of the Effective Date1 cause a copy of the draft Adjustment

Documents to be delivered to the Purchaser.

The Purchaser be entitled to review the draft Adjustment Docunients

or, If the Purchaser so elects, to appoInt a practlsing chartered accountant

to do so on its behalf. The Seller shall, and It shall procure that the Target

Companies shall, provide access to the Seller and Its advisors and

representatives to the books of account or records of any Target

Company reasonably required for purposes of reviewing the draft

Adjustment Documents,

7,3.7 The Purchaser shall advise the Seller In writing, within 10 BusIness Days

after a copy of the draft Adjustment Documents have been delivered to It

as contemplated In clause 7.3,5, whether it agrees with or disagrees with

the draft Adjustment Documents (or any part thereof), provided that, if

the Purchaser falls to notify the Seller whether it agrees with or disagrees

with the draft Adjustment Documents within such 10 BusIness Day

period

7,3,7,1 the Purchaser shall be deemed to be in agreement with the

correctness of the draft Adjustment Documents; and

73,7.2 the draft Adjustment Documents shall, save for any manifest error In

calculation, be final and binding on the Parties for all purposes under

this Agreement.

PMM-U11.1-178



—

00K -

7,3,8 Should the Purchaser have advised the Seller as contemplated in

clause 7,3.6, that it does not agree with the Adjustment Documents (or

any part thereof), then

7.3.8,1 the Parties shall forthwith consult with each other in order to resolve

the disagreement;

7.3,8.2 railing such resolution within 10 Business Days after the date on

which the Purchaseradvised the Seller that it did not agree with the

Adjustment the disagreement shall be subm(tted for

determination to, and be decided on by, the chairman of an

Independent chartered accounting firm (or any partner or director of

such firm nominated by the said chairman) agreed upon

by Parties or, failing agreement within five Business Days following

the expiry of the 10-Business Day period referred to above,

appointed by the President for the time being of the South African

Institute of Chartered Accountants or its such

appointment to be made on the application of either the Purchaser

or the Seller, The expert shalt

7.3,8,a.i, act as an expert and not as an arbitrator;

7.3.82.2 hear the matter Informally and as soon as possible;

give a determination as soon as possible;

7,3,8.2.4 not be bound by any rules of procedure or evidence and may

decide on the procedure to be following In making his

determination

7.3,8,2,5 be obliged to call upon the Purchaser and the Seller to furnish

him with their respective written submissions In respect of the

correctness of the Adjustment Documents, which written

submissions must be delivered to the expert within such period

as he may determine, provided that the Expert shall be entitled

to make his determination after such period whether or not

such submissions were submitted to end
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7,3.8.2.6 be entitled to determine and make a ruling as to which of the

Seller or the purchaser (or In which proportion each Party) shall

be liable for and pay the aggregate of the charges levied by the

Expert for making his determination, or costs Incurred by him

for such determination1 and all legal and other professional fees

and disbursements incurred by the Parties in connectkni with

any determination hereunder,

and his determination shall, save for manifest error, be final and

binding on the Parties.

7,3.9 The Seller and the Purchaser shall each provide (aCd( to the extent that

they are reasonably able1 shalt procure that their respective accountants,

and the Seller shall procure that the Target Companies, provide) the
expert promptly with all information which he requires and the Expert

shall be entitled (to the extent he considers it appropriate) to base his

determination on such Information and on the accounting and other

records of rhe Target Companies.

7,3.10 Each of the Adjustment Documents shalt only be deemed to be finailsed

when -

7,3.10.1 the Purchaser confirms In writing that It is satisfied with the

Adjustment

7.310,2 the period oF 10 Days referred to in clause 7.3,7 expires

without the Purchaser having given notice in terms of clause 7.37 In

respect of the draft Adjustment Pocuments; or

if the Purchaser gives notice in terms of clause 7.3.7 that It

disagrees with the draft Adjustment Documents, when tI-ie

disagreement raised by the Seller is finally resolved between the

Parties or is determined by the Expert, as the case may be, as

provided for In this Agreement
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7,3.11 If the Adjustment Amount Is a negative number, the Seller shall, within

five Business Days after the Calculation Date (or If the Calculation Date is

before the Closing Date, within five Business Days of the Closing Date),

pay the Purchaser an amount equal to the Adjustment Amount (it being

regarded for thIs purpose as a positive number) increased at the Prime

Rate, calculated daily and compounded monthly in arrear from the

Closing Date to the date of payment (both dates inclusive). The payment

shall be made by way of electronic transfer of immediately available

funds (free of any bank or other charges) into such bank account as may

be specified in writing by the Purchaser.

7,4 RestrUctulirig

The Parties acknowledge that the Purchaser may during the Interim Period

request an amendment to the Purchase Price and the payment mechanism set

out In clauses 7.1 and 7.2. If the Parties agree on a revised Purchase Price

and/or alternative mechanism for payment of the Purchase Price, then they

shall execute a written addendum giving effect to such revised Purchase Price

and/or Pending signature øf a written addendum by all the

Parties, the provisions of clauses 7,1 and 7.2 remaIn of fLdi force and effect.

7,5 Settlement of the Eskorn Receivable

7.5,1 at any time after the Closing Date, the Eskom Receivable is settled

(whether by way of payment or set-off), the Purchaser shall pay to the

Seller, by way of electronic transfer of immediately available funds (free

of any bank or other into such bank account as may be specified

In writIng by the Seller, an amount equal to 50% of the amount of such

settlement.

7,5.2 The Purchaser shall, and shall procure that 0CM shall, Use its best efforts

to procure the settlement of the Eskom Receivable as soon as possible

after the Closing Date

7,5,3 The Purchaser shall keep the Seller regulnriy and reasonably informed

regarding the progress made by 0CM in Its discussions with Bskom

regarding the settlement of the Receivable,
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8 CLOSIN6

8,1 On the Closing Date and assuming that the Settlement Notice has been

received by the Parties, representatives of the Seller and the Purchaser shall

meet at the offices of the Seller at Meirose Boulevard, Melmose Arch,

johannesburg, At such meeting, arid against provision by the Purchaser of

evidence of Its conipliarice with Its payment obligations In terms of

clause 7.2.2, the Seller shall deliver to the Purchaser

8,1,1 the share certificates in respect of the Sale

8,1.2 dated and duly completed share transfer forms by the Seller in respect of

the Sale

5,1,3 the written resignations of each of the existing directors of the Target

Companies with effect from the Closing Date, confirming that he or she

waives all claims, whether in contract or In delict, actual or contingent,

that he may have against the Target Companies; and

8.1.4 resolutions of the board of directors of each Target Company

8.1.4.1 approving the tale by the Seller of the Sale Shares arid the Sale

Claims to the purchaser In terms of this Agreement;

8.1.4.2 authorlsing the company secretary or any director of each Target

Conipafly-

8.1,4,21 to enter the Purchaser's name into the securities regIster of the

relevant Target company as the holder of the Sate Shares; and

8,1,4,2.2 to Issue a new share certificate to the Purchaser In respect of

the Sale

8.1.4.3 appointing such persons nominated in writing by the Purchaser to

the Seller on or before the Closing Date as directors of each Target

Company with effect from the Closing
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8,1.4.4 noting the of the directors of each Target Company as

directors of that Target CoThpany with effect from the Closing

Date; and

8,1.4,5 written confirmation that the relevant Target Companies have been

released from their contractual obligations In terms of

8.1.4.5.1 the Local Services Agreement for Outsoutciiig Services

concluded with Accenture (South Africa) Proprietary Limited on

or about 28 November 2014; and

8,1,4,5.2 the Local Services Agreement for Outsourcing Procure

to Pay Services concluded with Accenture (South Africa)

Proprietary Limited on or about 20 May 2014,

with effect from the Closing Date.

8.2 The Sale Claims shall be ceded to the Purchaser on the Closing Date without

the need for the delivery of any further documents,

8,3 The Sefler and the Purchaser shall be entitled, by agreement In writing, to

waive the requirenient for holding a meeting in terms of clause 8.1 on or

before the Closing Date and, In those circumstances, to regulate the process

through which the contemplated In clauses 8.11, 8,12, 8,1,3

and 8.1.4 shall be exchanged, as they deem fit.

9 WARRANTXES

9,1 Warranties

9.1.1 The Sailer gives the Purchaser the warranties in Annexure B

("Warranties') on the basis that -

9,1,1.1 each Warranty shall be construed as a separate and Independent

Warranty and shall not therefore be limited by any reference to, or

inference from, the terms of any other Warranty;
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9,1.12 the liability of the Seller in connection with the Warranties shall be

subject to the Rmltations contained In clause 12;

each of the Warranties Is subject to, and qualified by, the disclosures

made by the Seller in the Disclosure Schedule in Annexure C;

9.1.1,4 each Warranty shall, to the extent that it is expressed in an

inappropriate tense, be construed and read in the appropriate

and

9,1.1.5 the Warranties shall, subject to the provisions of clause 12, survive

the Implementation of the sale and purchase of the Sale from

the Saucy.

9.1.2 Save for the Warranties1 the Seller and Glencore give no warranties or

representations of any nature whatsoever, whether express, tacit or

implied by law, in relation to the Sale Shares or the Sale Claims or any

Target Company and/or Its assets, operations or business and,

accordingly, save for the Warranties1 the Sale Shares arid the Sale Claims

are sold 'as is where and the Purchaser acknowthclges ai-id agrees

that (save for the Warranties given hereunder) it relies entirely on its own

judgement in purchasing the Sale Shares end Sale Claims and has not

relied on any representation by the Seller or Giencore other than the

Warranties,
¼ - -

9.1,3 Without derogating from the generality of the foregoing provisions of this

clause the Purchaser agrees and undertakes to the Seller and Glencore

(for Itself and as agent for each member of the Giencote Group) that,

except in the case of fraud, it has no right against and shall not make any

claim against any present or former employee, director, agent, advisor or

officer of the Seller or any member of the Giencore Group on whom It

may have relied before agreeing to any term of or before entering into

this Agreement.

I
9
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9,1,4 Notwithstanding anything to the contrary in this Agreement, the

Purchaser shall only be entitled to rescind or cancel this Agreement as a

'consequence of a breach by the Seller of any of the Warranties if -

9,1,4,1, the purchaser would have entered Into this without

such Warranty and such breech results in a Material Adverse

Change; and

9.1,4.2 the breach has not been remedied after notice requiring such

remedy has been given to the Seller in accordance wIth clause 21,

Purdiaser's Warranties

9.2,1 The Purchaser represents end warrants in favour of the Seller that1 cii the

Signature Date and the Closing Date,

9,2,1,1 the Purchaser is a with limited liability duly Incorporated in,

and validly existing underr the laws of South

9.2.1,2 the Purchàseris regarded as a South African tax resident;

9,2,1.3 the purchaser has

9,2.1,31 the legal capacity and power to enter Into and perform; arid

9,2.1,3.2 taken all necessary actloiis (whether, corporate, internal or

otherwise) to authorise its entry Into and the performance of its

obligations under,

this Agreement;

9.2,1.4 the obligations expressed to be assumed by the Purchaser and the

rights afforded to it under the Agreement are legal, valid, binding

and enforceable by, and against, and

F
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9,2.15 the Purchaser has compiled with all Applicable Laws in relation to the

negotiation, preparation and Implementation of this Agreement and

the Proposed Transaction,

10 TAX INDEMNITY

10.1 thdemnlty

101,1 Subject to the remaining provisions of thi5 clausa 10, the Seller

indemnify the Purchaser In relation to and undertakes to pay, on the due

date for payment In terms of clause 10 3, the Purchaser (or such other

person as the Purchaser may direct) an amount equal to the amount of

any Tax Liability of any Target Company arising -

10.1.1.1 in respect of, or From, any event that occurred or was deemed for

the purposes of any l'ax to have occurred during the Tax Indemnity

10.1,1.2 in respect of, or by reference to, any profits or gains

accrued'or received, or deemed to have accrued or been received,

during the Tax Indemnity

10.1,1,3 In respect of, or from, the Tax Identifted Items; or

10,1,1.4 any reasonable costs expenses properly payable by the

or any Target Company In connection with any such Tax

Liability to the extent that recovery is made under this clause 10 in

respect of such Tax Liability,

provided that any amount shall be reduced by any Relief that Is received

by a Target Company after the effective in relation to tax periods

falling In the Tax Indemnity Period.

I
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10.2

The obUgatlon in clause 10.1.1 shall not apply to any Tax LiabiUty of a

Target Company to the extent that

10,2,1.1 such Tax or Tax Liability arises as a result of normal trading

activities after the Closing Date;

10,2,1,2 specIfic provision or reserve in respect of such Tax or Tax Liability

Was Induded In the Pro Forma Balance Sheet or the Effective Date

Balance Sheet (for the avoidance of any doubt, contingent liabilities

and deferred tax liabilities shaU not be treated as provisions or

reserves);

10,2.1.3 such Tax UabIiity would not have arisen for any transaction, act

or omissIon (includIng any negligence or gross negligence) carried

out or effected by the Thrget Company at any time after Closing

Date;

10,2,1,4 such Tax Uabt(ity arises by reason of a voluntary dIsclaimer or

disclosure by the Target Companies1 without the consent of the

Seller, after the Closing Date of the whole or part of any Relief to

which any of them Is entitled or by reason of the revocation by the

Target Companies after the Closing Date of any claim for R.eilef

properly made (whether provisionally or otherwise) by It prior to the

Closing Date In respect of the Tax Indemnity Period; or

10.2.1,5 such Tax Liability arises as a result of any changes after the closing

Date in the bases1 methods or policies of accounting of the

Purchaser or the Target Companies.

103 Due Date Of Payment

if the Seller becomes liable to make any payment in terms of clause 10.1, the

due date for the making of that payment shall be the date that is the later of-

10,3.1 five Business Days after Is made therefor by the Purchaser; and
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10,3,2 three Business Days before the last date on which the Target Company

would have had to have paid to the appropriate Tax Authority the Tax

that has given to the Seller's Jiabifity under this clause 10 In order to

avoid Incurring a liability to interest or a charge or penalty in respect of

that Tax Liability.

10.4 Tax Claims procedure

10.4.1 If the Purchaser becomes aware of a Tax Demand relevant for the

7
purposes of this clause 10, the Purchaser shall as soon as possible give

written notice of that Tax Demand to the seller and Glencore or, as the

case may be, áhait procure that a Target Company as soon as possible

gives written notice of that Tax Demand to the Seller and Giencore,

10.4.2 The Purchaser shaU further procure that the relevant Target Company

tai<es such action and gives such information and assistance In connection

with the affairs of the Target Companies as the Seller and/or Giencore

may reasonably request to avoid, resistr appeal or compromise the Tax

Demand.

10,4.3 The actions that the Seller and/or Glencore may reasonabiy request in

terms of clause 10.4,1 shall include the Target Company applying to

postpone (so far as is legally possible) the payment of any tax and/or

allowing the Seller or Giencore to take on or take over, at its own

expense, the conduct of all or any proceedings of any nature whatsoever

arising In connection with the Tax Demand in question1 In which case the

Seller and/or Glencore shall control such proceedings entirely,

10.4.4 If the Seller and/or Glencore take on or take over the conduct of such

proceedings, the Purchaser shall provide (and shall procure that the

Target Companies provide) such information and assistance as the Seller

or Glencore may reasonably require in connection with the preparation

for, and conduct of, those proceedings.

104.5 The Seller and Glencore shalt keep the Purchaser fully and promptly

informed concerning their of the proceedings in connection with
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the Tax Demand and shell consult with the Purchaser (and shall lake any

reasonable requests that the Purchaser has Into account pursuant to such

consultation) as to the conduct of such proceedings.

105 TaxComputations and

The hereby agrees that the Seller or Its duty authorised

agents -

10.5.1.1 shall prepare all computadons and returns relating to Tax;

10,5,1.2 shall, to the extent possible, submit such computations and returns

to the relevant Tax Authority end deal with all correspondence,

negotiations and the agreements with respect thereto; and

10,5.1.3 may require any claims, elections or notices that they may deem

appropriate to be made by any Target Company,

in each case for alt periods of the Target Companies ended before the

Closing Date to the extent that such computations, returns, claims,

elections or notices shell not have been prepared before the Closing bate,

and shall submit such computations, returns, claims, elections or notices

In draft to the Purchaser prior to submission to the Tax Authority. The

Purchaser shall have 21 days within which to review such computations,

returns, claims, elections or notices, and the Seller shall not unreasonably

refuse to incorporate any comments of the Purchaser In flnallsing such

computations, returns, claims, elections or notices.

10.5,2 The Purchaser shell after the Closing Date and to the extent necessary

procure that the Target Company shall cause these computations,

returns, claims, elections or notices to be authori5ed, signed and

submitted to the relevant Tax Authority without further amendment and

without delay (and in any event within any applicable time limit).

105.3 The Purchaser shall procure that the Target Companies shall afford such

access to its books, financial statements and records as is necessary and

reasonable for the Seller, and shall procure that the Target Companies
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give the Seller and its agents all such assistance as may reasonably be

required to enable the Seller or its duly authorised agent to prepare such

computations, returns, Tax Claims, elections or notIces and conduct

matters relating thereto.

10,5.4 The Parties shall cooperate in responding to each other's enquIries as to

the Tax affairs of any Target Company In respect of periods before the

Closing Date, including provision of information and copies of records that

may be reasonably requested.

106 Exclusive RMmedy

-t

The indemnity set out In clause shalt be the Purchaser and the Target

Company's sole remedy for any matter relating to or In respect of Tax,

11 OTHER 1NDEMNrnES

11,1 The Seller shall Indemnify 0CM against all actual losses, liabiRtles, damages,

costs and expenses of any nature whatsoever which the Purchaser may suffer

orincur as a result of or In connection

11,1.1 the claim flied against 0CM by the Union Of Mineworkers on

behalf of Members VS Optimum Colliery (Pty) Ltd In business

Rescue Case No. 3S &61/15 and

11.1,2 the claim flied by Solly Luseriga arid 303 Others vs Optimum Colliery

(Pty) Ltd In Business Rescue Case No 860/15

(collectively, Employee ClaIms").

11.2 is recorded that

11.2.1 the Department of Water Affairs has submitted a claim toOCM in the

amount of R32 915 841,79 for the payment of an outstanding Invoice

dated 31 October 2014 for water usage ('Water Claim");
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11,2,2 0CM has conducted a reconciliation of the invoice and the water usage

readings and have found rwmerous errors amounting to P.21 573 385,71

over the period August 2010 to October 2014;

11.2,3 0CM has made numerous payments to the department which have

reflected on the Invoice as well as an overcharQe during October 2003;

11,2,4 0CM is of the view that it only liable for R9 198 342,36 ("Water

in respect of the Water Claim; and

11,25 0CM and the department are in discussions regarding the Water Claim,

I 'I

11,3 If after the Effective Date, 0CM is required to pay an aniount in respect.of the

Water Claim in excess of the amount of the Water Claim Provision, then the

Seller shall pay to 0CM 50% of the amount paid by 0CM in excess of the

Water Claim Provision.

11,4 The purchaser shall procure that neither It nor 0CM admits any liability In

respect of the Employee Claims or the Water Claim.

11,5 The Seller shall, at Its own expense and with the assistance of its own legal

advisers, be to contest the Employee Claims and the Water Claim in

the name of 0CM until finally determined by the highest court to which appeal

may be made (or which may review any decision or Judgment made or given

in relation thereto) or to settle any such claim and shall be entitled to control

the proceedings In thereto.

11,6 The Purchaser shalt, and shall procure that 0CM shall, render to the Seller

such assistance as the Seller may reasonably require of the Purchaser or 0CM

in order to contest the Employee Claims and the Water Claim,

11,7 The lnçlemnlty set out above shall be the Purchaser and the Target Company's

sole remedy for any claim arising from or relating to the EmployOe Claim, the

Water Claim or the facts and circumstances giving rise thereto,
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12 LIMflATZON OF LIABILITY

12.1 lime

12,11 The Seller shall not be lIable for any elaim in respect of or in terms of -

12.1,1.1 a breach of Warranty;

12.1.12 the indemnity in clause 10 ("TaX claim');

12 1 1 3 the indemnities and undertakings in clause or

12.1.1.4 a breach of clause 13,

(each a unless the Purchaser has given the Seller written notice

of that Claim, specifying the factual basis of that Claim in reasonable

detafi to the extent then known to the Purchaser, prior to,

In case of a Claim other than a Tax Claim, the date that is two

years after the Closing Date.; arid

12,1.1.6 In the case of a Tax Claim, the date that is three years after the

ClosIng Date,

thereafter, within a reasonable time, pursues that Claim to

•
completion. ]f the Cialrn relates to a contingent claim or liability, the

purchaser shall be required to provide notice of that potential Claim

within the foregoIng time periods arid, as soon as practical after thet

contingent claim or liability becomes an actual claim or liability which is a

liquidated amount, the Purchaser shall provide written notice thereof to

the Seller confirming the liquidated amount of the Claim.

1.2.2

For the avoIdance of any doubt, nothing in this clause 11 shall in any way

diminish the Purchaser's common law obligation to mitigate Its loss.

I,
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12.3 Nature of

123.1 Notwithstanding anything to the contrary contained anywhere else in this

Agreement, the Purchaser shafi not have any Claim against the Seller -

12.3.1.1 for any consequential or special damage or loss, Including loss of

profit, loss of goodwill, injury to business reputation and/or loss of

business

to the extent that the circumstances or facts giving rise to the claim

(other than Tax Claim and the Indemnities and undertakings In

clause 11) are known to the Purchaser as at the signature Date,

whether as a result of its Investigation of the Target Companies or

otherwise

12.3.1,3 to the extent that allowance, provision or reserve was made In the

accounts of any of the Target Companies In respect of the matters to

which such Claim (other than a Tax Claim and the indemnities and

undertakings in clause 11) relates or such matter was taken into

account in computing the amount of any such ailuwance, provision

or reserve;

12,3.1.4 to the extent that the Claim Is based on a liability that is contingent

only, unless and until such contingent liability becomes an actual

liablilty that Is in a liquidated amount and is due1 owing and payable,

having been claimed In writing by the third person In question within

the applicable periods referred to In clause 12,1; and

12,11.5 to extent that the Claim arlses or Is Increased as a result of', or Is

otherwise attributable wholly or partly to, -

any law not In force at the Signature Date which takes effect

retrospectively or occurs as a result of the alteration of, or

change in, any law which takes effect retrospectively, Including

any change In the basis or method of of, or any

Increase In, the rates of Taxation in force as at the Signature

Date;
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12.3.1.5,2 any change introduced, or having effect, after the Effective

Date to the bases upon which the accounts of the Target

Companies or the Purchaser are prepared andfor in the polices

or practices adopted In the preparation of such accounts;

12,3,1.53 any act or omission by the Seller or any Target Company at any

time after the Signature Date at the request of, or with the

approval of, the Purchaser;

12,3,1.5.4 any voluntary act or omission on the part of the Purchaser or

its directors, officers, employees or agents at any time after the

Signature Date;

1231.5.5 any voluntary act or omission on part of any Target

Company or its directors, employees or agents at any

time after the Closing

12,3,1,5.6 a failure by the Purchaser to comply with any of Its obligations

under this Agreement; and/or

12.3.1,5.7 the implementation of the Transaction Agreements,

12,3,2 The purchaser shall not be entitled to claim more than once In respect of

any one breach, damage, deficiency or shortfall, or other set of

circumstances, arising rrom the same cause of action or facts, which give

rise to one or more Claims.

12.4 Amount

12.4.1 Notwithstanding anything to the contrary contained anywhere else In this

Agreement or Applicable Law, -

the maximum amount which the Purchaser and Oakbay shall be

to recover or claim from the Seller In respect of all Claims

and/or In terms of any other provision/s of this Agreement shall

be R500 000 and
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12,4.1,2 the Purchaser shaU not have a Claim against the Seller, unless

12,4.1.21 the Individual Claim exceeds R250 000, it being agreed that, In

respect of any single cause of action, If the quantum thereof Is

not at least R250 ODOr no Claim may be made. For purposes

hereof, no Claims less than R250 000 shall be aggregated with

any other Claims for purposes of reaching the threshold

referred to in clause and

12.41.2.2 the Claim exceeds the amount referred to in clause 12.4.1.2.1

and, If relevant, alone or taken together with any other Claim In

excess of that amount, the Claim/s exceed/s In

aggregate RiO 000 000, and then (subject to the provisIons of

clause 12,4,1,2,1) the Sailer shall have a claim only for the

amount above RiO 000 000, provIded that no Claim In respect

of any single cause of action that Is not at east P.250 000 shall

be payable In terms of clause 12.4,1.2,1.

125 Recovery

12.6 Any Claim shall be reduced by the aggregate of

12,6,1 any amount recovered from a third party (Including an Insurer) In respect

f:T --., of the damage, or loss giving rise to such Claim; and

12,6.2 the real[sad benefits of any income tax allowances or deductions (at

prevailing Tax rates at the time) received by the Purchaser or any Target

Company In respect of the damage, liabilIty or loss giving rise to such

ClaIm.

12,7 ThIrd Party Claim5

12.7.1 If, in respect of any the Purchaser has the right to recover from a

third party (Including an Insurer) a sum that relates to that Claim, the

purchaser shall notify the Seller In writing Forthwith of it becoming aware

of that right to enable the Seller to take steps to obtain recovery from
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that third party, and the Purchaser shall take all such steps (Including

ceding or procuring the cession of such clalrnJs) as the Seller may

reasonably require (at the cost of the Seller) in order to enable the Seiler

to enforce such rights. 'The Purchaser shall pay over to the Seller any

amount that it recovers In respect of a Claim.

12.7.2 If the Purchaser becomes aware of a third party claim or potential thIrd

party claim which might give rise to Claim (Including a claim In respect of

the payment of Tax) ("Third Party Claim"), then the purchaser shall

notify the Seller Ln writing of such Third Party Claim as soon as Is

reasonably possible after the Purchaser becomes aware of that Third

Party Claim.

12.7,3 The Purchaser shall not, and procure that each Target company

shall not, admIt any liability in respect of that Third Party Claim.

12,7.4 The Seiler shall, at its own expense and with the assistance of Its own

legal advisors, be entitled to contest any such Third Party Claim In the

name of the Purchaser or the relevant Target Company until finally

determIned by the highest court to which appeal may be made (or which

may review any decIsIon or judgment made or given in relation thereto)

or to settle any such Third Party Claim, and shall be entitled to control

the proceedings in regard thereto, provided that -

12.7.4,1 the Seller shalt Indemnify and hold the Purchaser or the relevant

Target Company harmless against all costs that may be incurred or

become payable as a consequence of those steps (including any

reasonable

12.7.42 the purchaser shall (at the expense of the Seller and, If the

Purchaser so requires, with the involvement of the Purchaser's own

legal advisors), and It shall procure that each Target Company shall,

render to the Seller such assistance as the Salter may reasonably

require of the purchaser in order to contest that Third Party

12,7,4.3 the Seller shall regularly and, in any event, on demand by the

Purchaser, Inform the Purchaser fully of the status of the contested
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Third Party Claim and furnish the Purchaser with all documents and

Information relating to the contested Third Party Claim which may

reasonably be requested by the Purchaser; and

12.7.4.4 the shaU consult with the purchaser prior to taking any major

steps In relation to, or settling, that contested Third Party Claim and,

In particular, before making or agreeing to any announcement or

other publicity In relation to that Third Party Claim.

12,8 Purchase Price

Any payment made by the Seller to the Purchaser In respect of Claim shall

constitute an amount repayable by the Seller and, accordingly, be a reduction

in the amount of the Purchase price paid In respect of the Sale Equity that was

previously received by the Seller,

13 INTERfl4 PERIOD

13.1. PositiVe Undertakings

The Seller undertakes to the Purchaser that, during the Interim Period, it shall,

subject to the limitations imposed by the Business Rescue Proceedings of 0CM,

procure that each Target Company continue to carry on its business and

pay its Tax on the same basis and in the same manner as it did immediately

prior
to the Signature Date.

Ij,. )

13,2 NegatiVe undertakings

The Seller undertakes to the Purchaser that, during the interim Period, subject

to the limitations imposed by the Business Rescue Proceedings of 0CM,

procure that each Target Company shall nrt, without the prior written consent

of the Purchaser, —

13.2.1 change the nature or scope of its business, or cease or suspend1 or

threaten or propose to cease or suspend, to carry on all or a substantial

part of Its

F,.
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issue any ordinary shares, non-redeemable preference shares, deferred

shares or other similar equity instruments (including instruments which

are or become convertible into ordinary shares, non-redeemable

preference shares, deferred shares or other equity

amend its memorandum of incorporation;

declare or pay any distribution or dividend;

13,2.5 pay any amount to any member of the Giencore Group other than

(1) payments made in the ordinary course of business; and (ii) payments

In respect of management fees not exceeding P.9 000 000 per month in

aggregate for all Target

13,2,6 enter Into any transaction other than on terms and for full

arid proper consideration;

13.2,7 dispose of, or enter into any agreement to dispose of (whether by one

transaction or a series transactions), any of its Material Assets, other

than in the ordinary course of business;

take or agree to take any loans, borrowings or other forms of funding or

financial facilities or assistance, or enter into or agree to enter into any

foreign exchange transactions, guarantees or other similar agreements

(other than pursuant to the New PCF Facility Agreement);

13.2.9 acquire or enter into agreement to acquire (whether by one

transaction or a series of transactions) all or any part of the business,

undertaking or assets of any other persons or make any similar

Investment or acquire any subsidiary, other than in the ordinary course of

business; and

132,10 form or enter into or agree to enter Into or form, or acquire an interest In,

joint venture, partnership or agreement or other venture for the

sharing of profits or
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13.3 Observers

13.3.1 The Purchaser shall from the day after the Signature Date be entitled to

appoint representatives (°Observers") to observe and moriltor the affairs

of each Target Company arid ensure compliance with the obligations

contained in this Agreement. The Purchaser shall appoint one or more

employees of Oakbey as the Observers. An Observer shall be a person

who is not Involved in the strategic or operational decision making

process of the Purchaser's coal business. Oaithay shall procure that from

the day after the Signature tetè, the Observers shall not share any

information that he/she obtains in relation to the Target Companies with

the Purchaser (other than to the extent necessary to enable the

Purchaser to enforce its rights in terms of this Agreement and ti-ia New

PCF Facility Agreement, In the event of non-compliance ri terms of those

agreements).

13,3,2 The Observers shall

13.3.2,1 riot be allowed to instruct or give any directions in relatIon to the

conduct or management of the Target business;

13.3.2.2 be entitled to have such reasonable access to -

13,3.2.2.1 information and documents relating to the Target

13.3,2,2,2 the premises and areas on which the Target Companies'

businesses are conducted;

13,3.2,2,3 the officers and employees of the Target Companies,

as Is reasonably required by the Observers for the purposes

contemplated in clause 133.1,

13.32,3 Nothing In this clause 13,3 shall compel or be construed as

compelling the Seller or the BRPs to do anything, or refrain from

doing anything, which it/they may be advised by ftsfthelr counsel

constitutes any act or omission In contravention of any competition

F
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or anti-trust In any relevant jurisdiction and, to the extent

that same may be so construed as being in contravention of suth

legislation and/or any judicial decision thereon.. that provision in this

clause 13.3 shall be deemed to be pro nazi scripto.

Existing PCF Facility

Glencore shall procure that by not later than the Settlement Date -

13.4.1 0CM shall assign to the Seller all of its rights and obligations under the

PCF Facility Agreement with effect from the Settlement Date in

consideration for a claim on loan account held by the Seller against 0CM

in an amount equal to the Outstanding Balance (as defined in Existing

PCF Facility Agreement) on the Settlement Date;

13.4.2 0CM shall be released from alt of its obligations In respect of the Existing

PCF Facility Agreement with effect from the settlement Date; and

13,4.3 the security provided by the Target Companies In respect of the ExIsting

PCF FacIlIty Agreement shall be terminated with effect from the

Settlement Date,

i4 TflANSITXON

14.1 It is recorded that the Seller and the Target Companies form part of the

integrated Glencore Group coal business in South Africa and shall after the

Closing Date need to be extracted from such business and become stand-alone

('Extraction").

14,2 The Glenccire Group shall during the Interim period continue to

services to the Target CompanIes ori the same basis and in the same manner

as it did immediately prior to the Signature Date and shall be remunerated on

the same terms on a monthly basis for such services (subject to the limit set

out In clause 13.2.5).

14.3 The Seller and the Purchaser shall as soon as possible after the Signature Date

establish a working group In order to plan the Extraction and to negotiate the
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terms of a Transitional Services Agreement that shaU govern the provision of

services from the Glencore Group after the Closing Date, it being agreed that

the Glencora Group shell be under no obligation to provide any services If

agreement Is not reached regarding the terms of the Transitional Services

Agreement,

15 INSURANCE

With effect from the first Business Day after the Closing Date, the Target

CompanLes shall cease to be insured by Giencore Group Insurance Policies.

With respect to any Glericore Group Insurance Policies written on an

basl&', no Glencore Group fnsurance Policies shall be available for occurrences

which take place on or after the first BUSIneSS Day. aftar the Closing Dates With

respect to Glencore Group Insurance Policies In respect of coverage written on a

"claims made basis", no Giencore Group Insurance Policies shall be available for

claims made on or after the first Business Day after the Closing Date. The Seller

and/or any member of the Glencore Group, as the case be, shall be entitled to

make arrangements with its insurers to reflect this clause

rn,der Glencore Group Insurance Policies

With respect to any claim made before the Closing Date by or on behalf

of a Target Company under any Glencore Group Insurance Policy, to the

extent that

the relevant Target Company or the Purchaset has not been

indemnified prior to the Closing Date In respect of the losses in

respect of which the claim was or

15J.1.2 the losses in respect of which the claim was made have not been

reflected In the financial statements of the Target CompanIes,

the Seller shalt use reasonable after the Closing Date to

recover all relevant and applicable monies due from insurers and shall

pay any mdrtles received (after taking into account any deductible under

the Glencore Group Insurance PolicIes and less any Tax payable on the

proceeds and any reasonable out of pocket expenses suffered or incurred
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by the Seller or any member of the G(encore Group in connection with the

claim) to the Purchaser or, at the purchaser's written direction, the

relevant Target Company as soon as practicable after receipt

The Purchaser shall provide (and shall procure that each Target Company

also provides) all assistance, information and co-operation reasonably

requested by the Seller or the Seller's representatives (Including the

Seller's Insurers, appointed claims handlers or any lawyers instructed In

relation to such claim) In connection with the claim including prudent

handling to make good any relevant or appflcable loss, injury or damage

or consequence of the claim.

15.2 New claims under policies

15.2.1

15,2.1.1

15.2.1.2

15,2.1.3

of Shares - 001 Oakbay - Vet

10122015

15.1.2

--

With respect to any event, or omission relatWig to the Target

Companies that occurred or existed prior to the Closing Date that is

covered by an Glencore Group Insurance the

Seller shall, at the direction of the Purchaser or the relevant Target

make a claim under such Insurance policy, provided that

the Seller shalt not be obliged to make any such claim If and to the

extent that such claim is covered by an insurance policy held by the

purchaser or a member of the Group;

the claim Is notified to the Seller within five Business Days of the

purchaser becoming aware of the claim and, in any event, within

one year after the Closing Date;

the Purchaser shall or shall procure that each Target Company shall

be liable for any deductible under the Giencore Group Insurance

Policies payable in respect of the claim and

the Purchaser shall, or shall procure that a Thrget Company shall,

reimburse the Seller or relevant other member of the Glencore

Group for any retrospective premium Increases under the insurance

policy under which the claim Is made, as such amounts are

t
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determined in accordance with that Insurance policy as a result of

any such claim made pursuant to this clause 15.2,1,

15.2.2 In the event that the Purchaser or a Target Company notifies a Claim

pursuant to clause 15.2,1, the Seller shaH, at the Purchaser's cost, make

all necessary notifications and claims under the relevant Glencore Group

Insurance Policy and the relevant Target Company shalt be entitled to be

paid any proceeds actually received under the Glencore Group insurance

Policy (less any deductible or excess actually paid by the Seller or any

member of the Glencore Group and less any Tax suffered on the proceeds

and any reasonable out of pocket expenses suffered or Incurred by the

Seller or any member of the Glelicore Group) provided that

15.22.1 the Seller shall not be required, pursuant to any requests macla by

the Purchaser or any Target Company, to undertake or threaten

litigation or Incur any expenditure or liability without being put In

funds by the Purchaser or the relevant Target Company prior to

Incurring any such expenditure or

15.2.2.2 neither the Purchaser nor any Target Company shall be entitled to

any proceeds received by the Glencore Group under any Giencore

Group Insurance Policy, except to the extent that such proceeds

relate to a claim made pursuant to clause 15.2.1 In respect of any

losses for which the relevant Target Company has dot already been

reimbursed, indemnified or otherwise compensated for whether

under this Agreement or

the Purchaser shaH provide (and shall procure that each Target

Company also provides) all assistance, information and

reasonably requested by the Seller or the Seller's representatives

(including the Seller's Insurers, appointed claims handlers or any

lawyers Instructed in relation to such claim) including prudent

handling to make good any relevant or applicable loss, in3ury or

• damage or consequence of the and

15.2,2.4 the Purchaser shall or shall procure that each Target Company shall

pay or bear any deductible or excess element of any such claim.
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16 RELEASE FROM GUARANTEES AND SURETYSHIPS

16.1 The Purchaser shall, to the extent that it has not already done so, procura the

release of the Seller and the Glencore Group, within a period of 45 days from

the Closing Date, from the Guarantees. The Purchaser shall, If

necessary to procure such release, furnish Its own guarantees, suretyship5r

Indemnities and undertakings,

15.2 Without prejudice to any of the rights of the Seller at law or In terms of any

other provision of this Agreement, the Purchaser shall indemnify the Seller and

the members of the Glencore Group against alt losses, liabilities,

damages, costs and expenses of any nature whatsoever which the Seller or

member of the Glancore Group may suffer or incur as a result of or In

connectIon with a breach of the Purchaser of clause 161 ("Indemnified

Guarantee Loss").

The purchaser shall be obliged to pay the Seller or member of the Glencors

Group the amount of any indemnifIed Guarantee Loss suffered or Incurred by

the Seller as soon as the Seller or member of the Glericore Group is obliged to

pay the amount thereof (in the case of any Indemnified Guarantee Loss which

involves a payment by the Seller or member of the Giencora Group) or as soon

as the Seller or member of the Glancore Group suffers the Thdemnlfled

Guarantee Loss (in the case of an Indemnified Guarantee Loss which does not

Involve a payment by the Seller or member of the Glencore Group).

17 NAME AND LOGO

The Purchaser shall have the right to continue to use the name "Optimum coal" and

the logo currently used by each Target Company.

18 GUARANTEES

Glencora Guarantee -

18.1.1 Glencore hereby unconditionally and Irrevocably guarantees, as a primary

and independent oblIgation, the

the Transaction Agreements, it being
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recorcied for the avoidance of doubt that the liability of the Guarantor is

subject to the limitations as set out in clause 12, includIng the limit on

liability set out In clause 12.4.1.1.

18,12 Glencore unconditionally and irrevocably ad<nowledges that -

18,1.2,1 the liability of Giencore under this Agreement shall not be released

or diminished by any variation of any terms of this Agreement, any

indulgence granted by the Purchaser to the Seller1 any neglect or

delay in seeking perforniance of any obligation under this Agreement

or of any obligation hereby imposed or any granting of time for such

performance In any case;

18,1)2.2 this Agreement shall be a continuing guarantee and, accordingly,

shall remain In force and shall not be discharged, limited, Impaired,

reduced or terminated in any way by any circumstances or condition

whatsoever until all the obligations of the Seller under this

Agreement have been fully performed, satlsfled or have lapsed;

18.12.3 the obligations of Glencore hereunder shall not, in respect of any

monies expressed to be payable under this Agreement, be subject to

any counterclaim, set-off, deduction, with holding, diminution,

abatement, recoupment, suspension, deferment or reduction for any

reason whatsoever;

18 1 2 4 the obligations of Glencore set forth herein In respect of any monies

expressed to be payable under this Agreement are primary

obligations and constitute the full recourse oblIgations of Glencore

enforceable against It to the full extent of all its assets and

properties; arid

18,1,2.5 Glencore all benefits from the legal exceptions

non nume.ratae pecun lee, non ceusa debit!, errore calculi, revisIons

of accounts, no value received and all other legal benefits and

exceptions, with the force, meaning and effect of which it declares

Itself to be fully acquainted.

F
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18.13 The provisions of this clause 18.1 are severable from the rest of this

Agreement and shall remain In effect even If this Agreement is terminated

for any reason.

18,1.4 Glencore warrants that

18,1.4.1 it is a company with limited Itabiiity duly incorporated In, and validly

existing under, the laws of Switzeriand

18,1.4.2 it has-

the legal capacity and power to enter Into and and

18.1,4.2,2 taken all necessary actions (whether corporate, internal or

otherwise) to authorise Its entry Into and the performance of Its

obligations under,

this Agreement; and

18.1.43 the obligations expressed to be assumed by Giencore and the rights

afforded to It under the Agreement are legal, valid, binding and

enforceable by, and against, it.

18,2 Oakbay Guarantee -

18 2 1 Oakbay hereby unconditionally end Irrevocably undertakes, as a primary

and IndependentobllgatlOfl -

18,2.1.1 to pay the entire Purchase Price as contemplated in clause 7 of this

Agreement, If the Purchaser faUs to make payment on the due date

therefor within five BusIness Days of first written demand by the

and

18.2.1,2 to perform all of.the other oblIgationS, commitments, undertakings,

under the Transaction Agreements If the Purchaser fails to perform

such obligations, commitments and undertakings.
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Oekbay unconditionally and irrevocably acknowledges that

16.2.2.1 the liability of Oakbay under this Agreement shall not be released or

diminished by any variation of any terms of this Agreement or any

other Transaction Agreement, any Indulgence granted by the Seller

or to the Purchaser or Oakbay, any neglect or delay in

seeking performance of any obligation under any Transaction

Agreement or of any obligation hereby imposed or any granting

time for such performance In any

16,2.2,2 this Agreement shall be a continuing guarantee arid, accordingly,

shall remain in force arid shall not be discharged, Limited, impaired,

reduced or terminated In any way by any circumstances or condition

whatsoever until all the obligations of the Purchaser under this

Agreement have been fully performed or satisfied;

18.2.23 the obligations of Oakbay hereunder shall not, in respect of any

monies expressed to be payable under this Agreement, be subject to

any counterclaim, set-off, deduction, withholding, dimInution,

abatement, recoupment, suspension, deferment or reduction for any

reason whatsoever;

the obligations of Oakbay set forth herein in respect of any monies

expressed to be payable under this Agreement are primary

obligations and constitute the full recourse obligations of Oakbay

) enforceable against It to the full extent of all its assets and

18.2.2.5 Oakbay renounces all benefits from the legal exceptions

non ruJmeretae pecunlae, non causa debit!, errore calculi, revisions

of accounts, no value received and all other legal benefits arid

exceptions, with the force, meaning and effect of which it declares

itself to be fully acquainted

The provisions of this clause 18,2 are severable from the rest of this

Agreement arid shall remain In effect even If this Agreement is terminated

for any reason,
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18.2.4 Oakbay warrants that

18,2,4.1 it is a company with Hrnited liability duly incorporated in, and validly

existing under, the laws South

18.2.4.2 it has

18,2.4,2.1 the iegal capacity and power to enter Into and perform; arid

16.2.4,2.2 taken all necessary actions (whether corporate, internal or

otherwise) to authorise Its entry Into and the performance of its

obligations under,

this Agreement; and

18,2,4,3 the obligations expressed to be assumed by Oakbay and the rights

afforded to it under the Agreement are legal, valId, binding and

enforceable by, arid against, it.

19

Notwithstanding the cancellation or termination of this Agreement, no Party

("RecelVinci Party") shall, at any time after the conclusion of this Agreement,

disclose to any person or use in. any manner whatsoever any other Party's

Confidential Information or the existence and contents of the Transaction

Agreements, provided that

the Receiving Party may disclose the existence and contents of the Transaction

Agreements to the extent required to implement the Proposed Transaction,

including in the Business Rescue Plan;

19,2 the Receiving Party may disclose the other Parties' Confidential Information

and the existence and coritents of the Transaction Agreements -

19,2,1 to the exterit requtred by Applicable Law (other than In terms of a

contractual obligation of the Receiving Party);
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to, and permit the use thereof by, its employees, representatives and

professional advisors to the extent strictly necessary for the purpose of

implementing or e oreing the Transaction Agreements or obtaining

professional advice or conducting its business, it being specifically agreed

that any disclosure or use by any such employee, representative or

professional advisor of such confidential or other information for any

other purpose shall constitute a breach of this clause 19 by the Receiving

Party; and

19.3 the provisions of this ciausa 19 shaii cease to apply to any Confidential

Information of a Party that

193.1 is or becomes generally available to the public other than as a result of a

breach by the ReceiVing Party of Its obligations in terms of this clause 19;

193,2 Is also received by the Receiving Party from a third party who did not

acquire such Confidential subject to any duty of

confidentiality in favour of any other Party; or

j9.3,3 was known to the Receiving Party prIor to receiving it from any other

Party.

"Confidential Information" of any Party shall mean any Information disclosed by

that Party to the Receiving Party prior to the conclusion of this Agreement, In terms

(. of this Agreement or otherwise in connection with this Agreement.

20 PUBLXCXT'( AND ANNOUNCEMENTS

20.1 No Party shall, subject to the provisions of clause 20,2, issue any press release

or any other public document or make any pubilc statement, in each case

relating to or connected with or arising out of the Transaction Agreements,

without consulting with the other Parties.

20,2 In the ease of a release, announcement or document which Is required to be

given, made or published by law or under the rules and regulations of any

stock exchange, the Party liable to give, make or publish the same shall give

19.2.2

'IL'
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to the other Parties as much advance warning thereof as is reasonable in the

circumstances, together with drafts or a copy thereof as soon as it is at liberty

so to do.

21 BREACH

II any Party ('Defaulting Party") commits a breach of any provision of this

Agreement and falls to remedy that breach within seven days (in case of a breach

of clause 7) and 14 clays (in the case of all other breaches) after receiving written

notice from any other Party ("Aggrieved Party") requiring the Defaulting Party to

do so, then the Aggrieved Party without prejudice to Its other rights In law but

subject to clause 9,1.4, be entItled to cancel this Agreement or to claim immediate

specific performance of all of the Defaulting Party's obligations then due for

performance, without prejudice to the Aggrieved Party's rights to claim damages,

Notwithstanding anything to the contrary contalned'In this Agreement and subject

to clause 9.L4, no Party shall be entitled to cancel this Agreement In respect of a

breach which Is not material and no Party shall be entitled to cancel this Agreement

after the completion of the sale and purchase of the Sale

22 DOMICtLIUM AND NOUCES

22.1 The Parties choose domtcil(um cltandi et executandi for all

purposes relating to this Agreement, including the giving of any notice and the

serving of any process, at the physical addresses and address set out

below-

22 1 1 the Seller physical First Fiocr

23 Meirose Boulevard

Meirose Arch

2196

e-mail pmarsden@TnatuSOnaS5oCiate5.CO.Ze

peter@VZrescue.co.ia

Shauri.BlankfIeid©gleflCOre,C0m

attention Piers Marsden/Peter Van den

Steen/SheUfl Biankfieid

0 4/
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2 Glencora physica Beare rmattstrasse 3

Baar

6340

Switzerland

e-mail Shaun.Teichner@glencore.com

attention Shaun Teichner

22,1,3 the Purchaser physical Lower Ground Floor, Bkck A

Grayston Ridge Office Park

144 Katherine Street

Sandton

2196

e-mail

attention Nazeem Howa

22,1.4 Oakbay physical Lower GrouHd Floor, Block A

Graystori Ridge Office Park

144 KatherIne Street

Sandton

2196

e mall nazeemh@oakbay co za

attention Niazeem Howa

22,2 Any Party shall be entitled, from time to time, by written notice to the

others, to vary Its physical DomiciliUm to any other physical address (not

being a post office box or poste restante) and to vary its e-mail Domicilium to

any other e-mail address.

22.3 Any notice given or process served by any party to any other (tAddressee'),

which is delivered by hand between the hours of 09:00 and 17:00 on any

BusinesS Day to the Addressees physical Domiciliurn for the tftne being, shall
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be deemed (unless the contrary is proved by the Addressee) to have been

received by the Addressee at the time of

224 Any notice given or process served by any Party to any other, which Is

transmitted by to the Addressee's e-mail Domiclilum for the time being,

shall be deemed (unless the contrary Is proved by the Addressee) to have

been received the Addressee on the Business Day succeeding

the date of successful transmission thereof

22,5 This clause 22 shall not operate so as to invalidate the giving, serving or

receipt of any written notice or process which Is actually received by the

Addressee other than by a method referred to In this clause 22.

22.6 Any notice or process In terms or in connection with, this Agreement shall

be valid and effective only If in writing and if received or deemed to have been

received by the Addressee

23 DISPUTES

23,1 Unless this Agreement provides otherwIse, any dispute arising from or In

connection with this Agreement shall If so required by any Party by giving

Written notice to that effect to the others be finally resolved in accordance with

the rules of the Arbitration Foundation of Southern Africa before a

panel of three arbitrators (at least one of which shall be a retired judge), with

one arbitrator nominated by each Party to the dispute. U there are only two

Parties to the dispute or If the Parties are able to organise themselves Into two

groups for the purposes of any dispute, then a third arbitrator shall be chosen

by agreement between the two Party-nominated 'arbitrators or, falling such

agreement each Party to the dispute or the two

arbitrators Within seven days after the date of their appointment, as the case

may be, appointed by AFSA on the request of any Party. There shall be no

right of appeal as provIded for In article 22 of such rules.

23,2 Each Party to this Agreement

23.2.1 expressly consents to any arbitration in terms of the aforesaid rules being

conducted as a matter of and
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2 authorises any other Party to aPPlY, on behalf of all Parties, in

writing to the secretariat of AFSA in terms of article 23 of the aforesaid

rules for any such arbitration to be conducted on an urgent basis.

23.3 If the arbitrators' charges end any other costs have to be paid before the

have made their award Irt respect of those charges casts, the

Parties to the dispute shall bear and pay those charges and costs equally,

pending any determination as to. liability therefor by the arbitrators,

23.4 Any order or award that may be made by the arbitrators -

23.41

23.4.2

23.4.3

shall be final and binding on the Parties In the absence of clerical or

manifest errorç

shall be carried Into effect by the Parties; and

may be made an order of any competent court by of the Parties.

23.5 Nothing In this clause 23 shall prohibit any Party from bringIng urgent or

Interdictory relief in a court,

'23,6 For the purposes of cLause 23.5 and having any award made by the arbitrators

being made an order of court, each of the Parties hereby submits Itself to the

nan-exclusive jurisdiction of the High Court of South Arrica, Gautetig Local

EIvlsIon, Johannesburg.

23.7 ThIs clause 23 Is severable from the rest of this Agreement and shall remain In

full force and effect notwithstanding any cancellation or termination of this

Agreement,

24 GOVERNING LAW

This Agreement shall, In all respects (IncludIng its existence, validity, Interpretation,

implementation, termination and enforcement), be governed by the law of South

Africa.

I
E
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Each provision of this Agreement is, notwithstanding the grammatical relationship

between that provision and the other provisions of this Agreement, severable from

the other provisions of this Any provision of this Agreemeni: that Is or

becomes Invalid, unenforceable or unlawful in any jurisdiction shall, in such

jurisdiction only, be treated as pro non scr/pto to the extent that it is so invalid,

unenforceable or unlawful, without invalidating or affecting the remaining provisions

of this Agreement, which shall remain of full force and effect. The Parties declare

that it is their intention that this Agreement would have been executed withDut that

invalid1 unenforceable or unlawful provision If they were aware of that Invalidity,

unenforceabitity or unlawfulness at the time of the execution of this Agreement.

26 CESSION, AND

26,1 The Seller shall be entitled after the Closing Date without consent to cede,

delegate or otherwise assign or transfer au (but not a part) of its rights,

obligations under or In terms of this Agteemeflt to any member of the

Glencore Group.

The Purchaser shall be entitled after the Closing Date without consent to cede,

delegate or otherwise assign or transfer all (but not a part) of its rights1

obligations or Interest in, under or in terms of this Agreement to any member

of the Group.

2&3 Save as contemplated in clauses 26.1 and 262, no Party shall be entitled to

cede1 delegate or otherwise assign or transfer all or any of Its rights,

obligations or Interest In, under or In terms of thIs Agreement to any third

party without the prior written consent of the other Parties.

27 GENERAL

27,1 This Agreement constitutes the sole record of the agreement between the

ParUe5 in to the subject matter hereof. No Party shall be bound by any

express, tacit or implied term, representation, warranty, promise or the like

not recorded herein. This Agreement accordingly supersedes and replaces alt

prior commitments, representations or undertakings, whether oral or written,

between the Parties In respect of the subject matter hereof. Each party
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acknowledges that in entering into this Agreement it does not rely on, and

shaU have no remedies in respect of, any statement, representation, assurance

or warranty (whether made inn oceriUy or negflgeritly) that is not set out In this

Agreement, Each party agrees that it shall have no claim for innocent or

negligent misrepresentation based on any statement In this Agreement,

27,2 No addition to, variation, novation or agreed cancellation of, any provision of

this Agreement shall be binding upon the Parties unless reduced to Writing and

signed by or on behalf of all Parties.

27,3 mr the purposes of this Agreement,

no data message, as defined in the Electronic Communications and

Transactions Act No 25 of 2002 other than an e-mail, shall

constitute writing; and

27,3,2 no electronic signature or advanced electronic signature, as deftned

In ECTA, shall constitute a signature, except for the purposes of varying

any date referred to In this Agreement or any approval or

in terms of this Agreement.

27.4 No Indulgence or extension of time which any Party may grant to

any other, nor any or failure by the grantor to enforce, whether

completely or partially, or delay the enforcement of, any of Its existing or

future rights, shall constitute a waiver of, or, whether by estoppel or

otherwise, limit any of, the existing or future rights of the grantor in terms

hereof, save in the event and to the extent that the grantor has signed a

written document expressly waiving or flnilting that right.

27.5 Without prejudice to any other provisl9n of this Agreement, any

successor-In-title, Including any curator, executor, heir, liquidator or trustee,

of any Party shall be bound by this Agreement

27.6 The signature by any Party of a counterpart of this Agreement shall be as

effective as If that Party had signed the same document as the other Parties,
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28 COSTS

Each Party shaH bear and own costs relation to the

finafisation and Implementation of this Agreement.

PAGES 10
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(

I ) (

Signed at

SIgned at

on 2015

fQr Optimum Coal Holdings Proprietary
Umited (in business rescue)
repres ,d by Piers Marsdeh in his

business practitioner

who that ha is duly
authorised hereto

tiame:

on 2015

for Optimum Coal Holdings Proprietary
Limited (in business rescue)
represented by Peter van den Steen in
his as joint business
practitioner

Name: I
Position:

4/
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SIGned at Dfl 2015

for Giencore

who that he is
a uthoilsed hereto

Position:

Signed at on 2015

for Investmenth Propiletary Limited

that lie Is duly
authorised hereto

Position:

'I

Signed at on I

for Tageta & Resources
ProprIetary Limited

2015

nts that Ké Is dWy
hereto

Name:

Position:

I
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ANNEXURE A - LIST OF TARGE1 COMPANIES

Name
Number Held

I Optimum Go& Mine ProprIetary

Limited

2007/005308/07 100%

Koomfonteirt Mines Proprietary

Limited

2006/013073/07 100%

100%3

4

OptImum Coel Terminal

Proprietary Limited

2007/005379/07

,

Optimum Nekel Mining and

Exploration Proprietary Umlted

2007/007728107 51%

100%

2002/031293/07

I Mining and

Exploration Proprietary Limited

Optimum Overvaai and

Exploration Proprietary Limited

6

7 Optimum MpefU Mining and

Exploration Proptietary Limited

2007/017921/07 100%

PMM-U11.1-219



uf - DCII Execution

ANNEXURE B WARRANTIES

XNTERPRETAflON

In this Annexure B, -

1,1 words and expressions defined In the Sale of Shares and Claims Agreertierit

to which this is Anriexure B shall bear the same meanings In

this Annexure B as those assigned to them in the Agreement;

1 2 the following expressions shall bear the meanings assigned to them below and

cognate expressions shall bear corresponding meanings -

1.2,1 'Cash and Cash cash and cash ecjulvalents comprise

cash held at bank, cash in hand and short-term bank, deposits with an

otiginel maturity of three months or less;

1,2,2 "Encunibrance" - any pledge, assignment, charge, mortgage, cession,

lien, option over, power of sale, hypothecatlon, right of retention over,

right of pre-emption, right of first refusal, alienation, restraint eli

alienation or other party right or security interest of any kind or an

agreement, arrangement or obligation to create any of the foregoing;

1,2,3 "MaterIa' Contracts"- collectively, -

1,2.3.1 a contract which is of a long-term nature (te unlikely to have been

fully performed, In accordance with Its terms, more than 12 months

after the date on which It was entered Into or undertaken);

1,2,3,2 a contract which obliges any Target Company to pay an aggregate

amount1 or to render any other performance having an aggregate

value, in excess of R20 000 000 per annum;

1,2.3,3 a contract which gives any person the right to participate In or to

receive a commission or royalty on the income of arty Target

Company;
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12,3.4 a consortium, joint venture, partnership or similar agreement; end

1,2.3.5 a contract which is essential for the continuing operation of the

business of any Target Company;

'Most Recent the financial statements for the Target

Companies as at arid for the 12-month period ended on

31 December2014;

1,3 unless the context clearly Indicates a contrary intention, the Warranties set out

below shalt be given on the Signature Date and shalt -

13.1 in respect of the Warranties in clauses 2, 3 and 4 be deemed,

mutatis mutandis,to have been repeated on the Closing Date; and

1,3,2 in respect of the other Warranties be deemed mutatis mutandis, to have

been repeated on the Effective Date;

1.4 for the purposes of any reference to the knowledge or state of awareness of

the Seller in any this shall mean the knowledge of the Seller after

havIng made enquiry of the following Individuals: Clinton Ephron, Richard

Cohen, Shaun Btankfield, Shaun Teichner, Thys de Bruin, Hannes Snyder, Noel

Pillay and JusUn Benjamin.

2 ORGAMISAUON AND AUTHORITY

21 The Seller Is a company with limited liability duly Incorporated In, and validly

existing under, the laws of South Africa,

2,2 The Seller, represented by the BRPS, has -

2,2.1 the legal capacity and power to enter Into and and

2,2.2 taken all necessary actions (whether corporate, Internal or otherwise) to

authorise its entry into and the performance of Its obligations under,

the Transaction
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2.3 The obligations expressed to be assumed by the Seller and the rights afforded

to It under the TrarisacUon Agreements are legal, valid1 binding and

enforceable by, and acjalnst, It.

3 CORPORATE AFFAIRS

3.1 Each Target Company Is a company with limited liability duly Incorporated In,

and validly existing under, the laws of South Africa,

3,2 Save for the Business Rescue ProceedIngs, no Target Company has taken any

steps and, as tar as the Seller is aware1 no steps have been taken or are

pending or threatened by any other person In respect of any Target Company,

for its business rescue, deregistration, Uquldatlon (whether provisional or final)

or

3,3 No Target Company has any existing or future obligation (whether contingent

UPQfl the exercise of any right, option, right of first refusal or otherwise), and

no resolution has been passed requiring that Target Company, to vary

(whether by way of an increase, reductions consolidation, subdivision or

otherwise) Its authorised or Issued shares, to vary any of the rIghts attaching

to any of Its shares or to create or Issue any debentures or other securities,

3.4 No Target Company is obliged to alter its memorandum of Incorporation.

3,5 person entitled to participate In, or to a commission on the dIvidends or

profits of, any Target Company, except as a sharehoider

36 The securities register and other statutory books and registers of each Target

Company have been properly kept and contain complete, true arid accurate

records of its shareholders and all other material Infor,mation which they are

required to contain under Applicable Laws,

37 No person has any right to obtain an order for the rectification of the securities

register of any Target Company.

F,
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3.8 Each Thrget Company has the legal capacity and power to own its assets and

carry on its business as ft Is presently being conducted.

4 SALE SHARES

4.1 The Seller is the sole beneficial and registered owner of the Sale Shares.

The Setter Is the sole beneficial owner of the Sale Claims.

4.3 The Sale Shares comprise L00% of the issued share capItal of each of the

Target companies, save for in the case of Optimum Mining and

Exploration Proprietary Limited in which the Sate Shares comprise 51°,i, of the

Issued share capital.

4-.4 All of the Issued shares of each Target Company are of one class and rank

paripassu with each other.

4,5 The Seller shall be entitled and able to give free and un-Encumbered

registered and beneficial title to the Sale, Shares to the Purchaser on the

Closing Date (subject to release of the Security Cession as contemplated in

clause 7.2.4.3),

4,6 Save as provided in the Agreement, rio person other than the Purchaser has

any right, actual or contingent, (including, Inter &Ia, any option or right of first

refusal) to acquire any of the Sate Shares and Sale Claims.

5 ACCOUNTS AND FINANCE

The Most Recent Accounts -

were prepared in accordance with IFR$ and the Companies Act;

5 1.2 in respect of all Target Companies (other than 0CM) have been

fairly present the state of affairs, cash flows, operations and results of

each entity to which they relate as at the date thereof and for the periods

to which they relate; and
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were, unless Inconsistent with clause 5.1.3, and except as disclosed in

the notes to the Most Recent Accounts, prepared on the same bases and

applying the same criteria as applied in the preparation of the annual

financial statements of each entity to which they relate in respect of

previous years.

5,2 The books and records of each Target Company are in its possession or under

Its control and have been properly maintained in accordance with all Applicable

Laws and sound business practlcp.

No member of the Glencore Group has any claim the Target

Companies as at the Effective Date other than claims for services or goods

rendered in the ordinary course of business.

6 ASSETS

6.1 Each Target Company has maintained a register of its assets in accordance

with IFRS.

5.2 SaVe for the Encumbrances contemplated in the Security Documents, each

Target Company is the sole beneficial owner of all Material Assets referred to

in Its asset register and -

6,2.1 such Material Assets are not subject to or liable to become subject to any

Encumbrance or any credit agreement, suspensive sale agreement or

lease and

It is not in any manner whatsoever prohibited or restricted from

alienating or Encumbering any such Material Assets and, without limiting

the generality of the foregoing, no person has any right (Including any

option or right of first refusal) to acquire or daim delivery, ownership or

transfer, or the use, occupation, possession or enjoyment, of any such

asset other than the purchase of merchandise in the ordinary course of

business.

5.1.4

ii

6,2,2
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7 COMPLIANCE WITH LAWS

Each Target Company has conducted and is conducting Its business materially In

accordance with all Applicable Laws,

B LICENSES AND CONSENTS

8.1 Each Target Company has obtained all material approvals, consents,

exemptions, licences, permIts, registrations and other authorities required for

the [awful conduct of its business In the places arid in the manner In which

such bus[iiess is presently carried on (collectively, "Consents"),

8.2 As far as the Seller Is aware, none of the Target Companies is in breach of any

of the terms or conditIons of any such Consents.

9

91 No Target Company Is engaged In any material litigation or arbitration,

expropriation, administrative, quasi-judicial or criminal proceedings,

whether as plaintiff, defendant or otherwise, and, to the best of the Seller's

knowledge and bellefr no such litigation or arbitration, expropriation,

administrative, judicial, quasi-judicial or criminal proceedings by or against

any of the Target CompanIes are threatened or expected.

To the best of the Seller's knowledge and belief, there are not pending, or in

exIstence, any disputes with, or InvestigatIons or enquIries by or on behalf of,

any governmental body in respect of the affairs of any Target Company, and

to the best of Seller's knowledge and belief, there Is no fact, matter or

circumstance likely to give rise to any such disputes, Investigations or

enquiries.

10 MATERIAL CONTRACTS

10.1 The Thrget CQmpanles are not bound by any Material Contracts whatsoever

other than the Material Contracts which are listed in the Disclosure Schedule,
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10,2, To the best of the Sailer's knowledge and belief, all of the Material Contracts

(other than the CSA) are -

valid and of full force and effect according to their terms; and

10.22 not liable to be cancelled, rescinded, repudiated or otherwise avoided or

prematurely terminated by any party thereto,

other than arising from the busIness Rescue Proceedings of

10.3 As far as the Seller is aware, none of the Target Companies, nor any other

party to any contract with the Target Companies, is in breach of any of Its

obligations or is otherwise In default in terms of any Material Contract (other

than the CSA),

11 EMPLOYEES

111 No Target Company has any liability to any pension or provident fund, medical

scheme or other benefit fund and has made adequate financial provision for

the post-retirement medical aid liability for any employees or former

employees of the Target Companies entitled to such post-retirement medical

aid benefits,

11.2 No present or' past employee is or was a member of any pension, provident or

other benefit fund other than the fund/s expressly referred to in the Disclosure

Schedule, none of which has, on an actuarially sound assessment, a deficit in

the funds required to meet any future liability in respect of any such

employee.

1L3 There Is no share Incentive scheme for the benefit of any Target Company's

employees, nor has any Target Company undertaken to establish any. such

scheme,

11,4 Adequate financial provision in accordance with IFRS has been made by the

Target Companies for its leave liability.

4'
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12 REHABILITATXON TRUSTS

The Investments held by Optimum Mine Rehabilitation Trust and Koornforitein

Rehabilitation Trust shall on 31 January 2016 comprise Cash and Cash Equivalents

with an aggregate value of no less than RI 750 000 000,

13 INTELLECTUAL PROPERTY

Each of the Target Companies owns or has the necessary rights to the material

Intellectual property used by it in its business and, to the best ci' the knowledge and

belief of the Seller, there are no pending challenges brought against its Intellectual

¶ property rights.

14 MTNTNG

14.1 The Mining Rights, and any amendments thereto, have been vaiidiy granted.

14,2 The Prospecting Rights, and any aniendments thereto, have been validly

granted.

14,3 The disputes set out in paragraph 2,5 of the 0CM section of the Disclosure

Schedule will not have arty impact on the mining operations of 0CM

contemplated in the mine applicable at the Effective Date for a period of

two years after the Effective Date.'

14.4 The Target Companies have at all times complied in all material respects with

the terms and conditions s ipulated Iti the Mining Rights,

14,5 The Seller Is riot aware of any notice from the Department of MIneral

Resources being received by any Target Company stating that such Target

Company is not in compliance with the terms and conditions stipulated In the

14,5.1 MinIng Work Programme;

14.5.2 Social arid Labour Pian;

7,
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14.5,3 Management Pro9ramme1

Ln respect of the Mining Rights of that Target

C i
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C DISCLOSURE SCHEDULE

INTRODUCTION

tn this Disclosure Schedule,

-
words and expressions defined In the Sale of Shares and Claims Agreement

("Agreenient") to which this is Annexure C shafl bear the same meanings in

this Annexure C as those assigned to them In the Agreement; and

1 2 if any Inconsistency is revealed between the Agreement and thts Disclosure

Schedule, this Disclosure Schedule shalt prevail and shall be deemed to be the

relevant disclosure.

2 EFFECT OF DISCLOSURES -

2.1 This Disclosure Schedule makes disclosures for the purposes of limiting the

scope and effect of the Warranties given by the Seller in the Agreement;

provided that the Purchaser shall not be deemed to have knowledge of the

contents (as opposed to the existence) of the Material Contracts, MinIng Rights

and Prospecting Rights by virtue of their inclusion in the Disclosure Schedule.

2.2 The Seller shalt not be, or be deemed to be, in breach of any Warranty to the

extent that a fact, Information, matter or thIng is disclosed or deemed to be

disclosed In this Disclosure Schedule and the Purchaser acknowledges and

agrees that it shall not have a clalni in respect of any such fact, Information,

matter or thing and the Seller shall have no ilabiUty of any nature whatsoever

or howsoever arising to the Purchaser in respect thereof or arising from, or out

of, that fact, information, matter or thing.

2,3 All disclosures are made generally in relation to the Warranties and are not to

be related to any particular Warranty. References In this Disclosure Schedule

to clauses, particular paragraphs or provisions, of the Agreement or any

Annexure to the Agreement, or to any other documents, are inserted for

convenience only and the disclosures made In thIs Disclosure Schedule,

whether made generally or by reference to a particular clause, paragraph or

provisIon, are disclosures made for the purposes of all the Warranties given by
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the Seller in the Agreement, which are qualified accordingly, Accordingly1 each

disclosure contained In this Disclosure Schedule must be taken as referring to

each and every clause, paragraph or provision of the Agreement and any

Annexures to the Agreement to which it can relate. The Purchaser shall not be

entitled to claim that any fact, Information, matter thing has not been

disclosed to It by reason of the relevant disclosure not being specifically

related In this Disclosure Schedule to any particular clause, paragraph or

provision of the Agreement or any Arinexures to the Agreement,

2.4 The information contained in this Disclosure Schedule is disclosed 'In

( confidence and solely for the purposes of the Agreement and no information

contained herein shall be deemed to be an adrnlssioh by any Party to any third

party of any matter whatsoever. TheSeller does riot assume responsibility to

any person that is not a Party to the Agreement for the accuracy of any

information contained herein.

2,5 The disclosure of any matter or document shall not Imply that any

representation or warranty has been gIven in respect of such matter or would

be implIcated by such disclosure, nor shell it be taken to contain any

representation or Implication by the Seller as to the materiality of the

disclosure arid the context of any particular Warranty.

3 DISCLOSURES

The Seller shall be deemed for all purposes to have disclosed to the Purchaser in

this DIsclosure Schedule -

3i. all information thetis publicly available; and

3,2 all matters or things that would be identIfied by a search in relution to

the Seller or 0CM at the Companies arid Intellectual Property Commission In

South Africa and any Deeds Office on the Signature Date.

4 SPECIFIC DISCLOSURE

The disclosures in the attached scheduie are made against the Warranties,
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Oc$ - execution

D TERMXNAT5D

4,1 The Coal Purchase Agreement between Glencore, 0CM, the Sefler and OCT

dated on or about 12 September 2007, as amended from time to time,

4.2 The RBCT Entftlement Management Agreement between 0CM, the

Seller and ocr dated on or about 12 September 2007, as amended from time

to time.

4.3 The Framework Agreement between Mines end Glencore dated

on or about 4 june 201$, as amended front time to time,

H

F
If,
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EXECLJ1'ION

w
WERKS MANS

FIRST ADDENDUM
(Sale of Shares and CI&ms Agreement)

between

DPTXtIUM COAL HOLDXNGS PROPRIETArtY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS

FRANCOIS VAN DEN STEEN (1N ThEIR CAPACITY AS BUSINESS
RESCUE PRACTITIONERS)

and

TEGETA. EXPLORATION & R.ESOURCES PROPRZErARY LIMITED

INTERNATIONAL AG

and

INVESTMENTS PR0PRIEmaY LIMITED

Street 2196
Aflica

10015 2t4G

£11
+27 ii eooo
+27 11 8600

p
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I .

EIRST ADDENr)UM

CSa}o Shares and ClaIms Agreement)

betweeii

OPTIMUM COAL PROPRtETARY (IN BUSINESS

BY MICNML ANO VAN DE1'S

CAPAC1T'( AS JOINT UUSINESS

&

and

GLeN tNTSRNATLONAL AG

OAKBAY UMITCO

1 ENTERPRETAflON AND

w

in this Addendumr headinge are used for only will be

In Its and, the context ci contrary

lntentlon1

e word ornn that denotes

1,14

1.1.3

any sender, includes the other gendarsJ

the Includes the plural and vice and

a natural person, inoludes an or jurletic parson and vfc'e

'F
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12 the following words and expreasl8ns will, unless otherwise stated or clearly

Inconsistent with the context In which they appear, beer the following

meanings, end other words and expressions derived from the same as

those words .and expressions (that cognate words and will

beat corresponding

1.ZI1 'Addendum"' this addendum to the Sale of Shares end Claims

'together with Its annexures (if eny), each as aniended or

replaced from time to

1,22 - coflectively, Giencore, Oakbay, the Purchaser end the

Sefler; anti 'Party' will mean any of them, as tM context may

1,2.3 the of shares end claims agreement

entered into among the Parties on or about 10 t)ecember 2015; and

1,2,4 'Signeture Date' - when this Addendum has bean signed by all Parties

(whether or not in counterpart), the latest of the dates on which this

Addendum (or any covnterpart) was by a partyj

wor4s and expressions' defined irs the Sale of Agreement end r-iot

otherwise in This Mdencium wili beer the same meanings in this

Addendum as those assigned to them in the Cale of Shares
provided that any conflIct in the definition of a word or an cxpresslon between

this Addendum end the Sale of Shares Agreement will be resolved by giving

that word or expresSion, as the case may the meaning assigned to it in

this

2 XNTRODUCTZON AND RECORDAL

2,1 The Parties record thet

2.1,1 they entered Into the Sale of Shares Agreement on or about

10 December

2L2 they wish to extend the time period Which the Purchaser has to review

the drafl Adju5tment Documents by S Susiness Days, auth that the tir

F
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period a extended from 10 Days to 15 Bwslness DAVs Mfter a

cony of the draft Documents is delivered to the

they further wish to amend the date on which the Seller has

that the held by the Optimum Mine RohebflltaUon l'rust end

Trust shall comprise Cash and Cash

with an value of no lass Uion

january 2016 tot5

3 TO OF SHARES

With effect from the Datei

3,1 7,3,7 anti the Sale of shares Agreement are both amended

by the deletion of the references to Business Days", end the replacement

thereof with "15 Businesa end

37. clause 12 of Annexure B of the Sale of Shares 1$ amended by the

deletion of the date "31 january 2016", anti the replacement thereof with the

date "15 2016",

4 ACKNOWLEDQMEN'I OF OF

The hereby acknowledges and agrees that the draft Adjustment

Documents were to the purchaser contemplated in clause 7.3.5 of the

$ale of Shares Agreement on 29 February 2016. Accordingly the 15 Business Day

period referred to In tlauaas 7,3.7 and 7,3.10.2 respectIvely of the Sale of Shares

Agreement wIll ecpire on 22 March 201& The effect of this change is that the

Purchaser shall be obljged to advise the seller It agrees with or disagrees

with the draft Adjustment Documents (or any part theteof) on or before 22 March

2010.

2.1,3

A
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5 GENERAL

Si 'This Addendum amends the Sele of Shares Agreement lii accordance with the

terms contetned in this AddondUim Accordingly4 this Addendum wIB be

to have been Incorporated Into, and must be reed in conjunctIon with, the Sale

of Shares Agreement, and the provisions of the Sate of Shares reemeot

which are not amended by this Addendum will remain unaltered of full

torce and effect, In all cases whore the provisions of this Addendum conflIct

with the provlslohe of the Sale of Shares then the of

this Addendum will prevail.

$2 No addition to, novatlon or agreed cancellation of, Afly 'provision of

this Addendum will be binding ott the riles jifliess reduced to writing afid

signed by or on behalf Of all Parties,

$3 Without to other provision of this AddOndumr

stieceasor-Iti-tltle, any executor or of any Party will

be bound by this AddefldUrn.

The by any Party of a counterpart of thIs Addendum will be

effective as if that Party had signed the same d urnant as all or the other

Parties,

6 cOST$

Party shed bear and pay Its own costS ifi relation to the flegotiation,

signing and Impiemantetlon of this Addendum.

PAGE TO

(
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at 2016

for Optimum Coal Haicliriga

rap by Michael In

hLa aa joint buSIness

•

herato

Name: Meratlafl
Roscue Practitioner

at on 2016

Coal
(lit business rescue)

by Petrus van
Steen In businoss

hsretQ

Frapcuis van

Signed at 11 2016

for ar onalAG

*War that duly
nuthoriseci høreto

Position: t,lrector/Authorised natory

S
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SECOND ADDENDUM
(Sate of Shares and Agreement)

between

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MXCHAEL MARSDEN AND PETRUS

FRANCOIS STEEN (IN THEIR CAPACITY AS 3OINT BUSINESS
RESCUE PRACTITIONERS)

and

EXPLORATION & RESOURCES PROPRIETARY LIMITED

and

GLENCORE INTERNATIONAL AG

OAKBAY INVESTMENTS PROPRIETARY LIMITED

• I

w
WERKS MANS

155 2$6
South AfrIca

10015 Sondton 2146

Docex ill.
Tel
Fax +27115358600

p
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2 ZNTRODUCTLOV4 AND

3

S
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I

(SMt

SECOND ADDENDUM

(Sale of Shares and Claims Agreement)

between

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS RESCUE)

REPRESENTED BY -PIERS. MICHAEL MARSOEN AND PETRUS FRANCOIS VAN DEN STEEN

(IN THEIR CAPACI1Y AS BUSINESS RESCUE PRACTITIONERS)

and

TEGETA EXPLORATION & RESOUR.CES PROPRIETARY LIMITED

and

GLENCORE INTERNATIONAL A4B

and

OAKBAY INVESTMENTS PR.OPRIErARY LIMITED

1 INTERPRETATXON AND

this Addendum, clause ere used for only end w111 not be

used in its and, unless the context clearly indicates a contrary

intention, -

1.1 a word or an expression that denotes -

any gender, includes the other genders

1,1.2 the slnyuiar1 Includes the ptur& and v/ce versa; and

1.1.3 a natural person and vice versa;
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1,2 the following words and WUI, unless otherwise stated or clearly

jflconststent with the context in whith they appear, bear the foflowlng

meanings, and other words and expressions derived from the same origins as

those words and expressions (that is! cognate words and expressions) will

bear corresponding meanings,

1,2,1 - this second addendum to the Sale of Shares

together with Its annexures (if any), each amended or replaced from

time to time;

1.2,2 'Ptrst Addendum" - the first addendum to the Sale of Shares Agreement

entered Into among the Parties on or about 11 March 2016;

1,2,3 "Parties" - coliectively, Glencore, the Purchaser and the

Seller; and "Party" wiU mean any of them, as the context may require;

12.4 'Sale of Shares - the sale of shares and clalins agreement

entered Into among the Parties on or about 10 December 2015! as

amended by the First Addendum; and

"Signature Dat&' - when this Addendum has been signed by all Parties

(whether or not In counterpart), the latest of the dates on whIch this

Addendum (or any counterpart) was signed by a Party;

f') 1.3 words and expressions deffned in the Sale of Shares Agreement and not

otherwise defined In this Addendum will bear the same meanings in this

Addendum as those assigned to them in the Sale of Shares Agreement,

provided that any conflict in the definition of a word or an expression between

this Addendum and the Sale of Shares Agreement wili be resolved by giving

that word or as the case may be, the meaning assigned to it in

this Addendum.
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2 I1'4TRODUCTfON AND RECOR.DAL

21 The Partiss record that -

21,1 they entered Into the Sale of Shores Agreement on or about

10 December 2015;

2.,1.2 they entered into the First Addendum on or about 11 Merch 2016;

2.1.3 the Purdiaser advised the. Sel!er that It disagreed with the draft

Adjustmeflt Documents within the time peflOdS contemplated

clause 7.3.7 of the Sole of Shares Agreement (as amended by the First

Addendum); and

2.1.4 the Parties now wish to extend the time period within which they are

required to reach resolution of the disagreements raised by the Purchaser

(as envisaged above) before the disagreements are referred to an Expeft

In terms of clause 7,3,8.2 of the Sale of Shares Agreement from

10 BusinesS Days after the date on which the Purchaser advised the

Seller In writing of its cflsagreoments to 15 April 2016,

2.2 AccordIngly, the Parties agree as follows.

3
TO SALE OF SHARES

1)

With effect from the Signature Date, clause 7.3,8,2 of the Sale of Shores

Agreement Is amended by the deletion of the phrase "within 10 BusIness Days

after the date on which the Purchaser advised the Seller that it did not agree with

the Adjustment in the first to third lines, and the replacement thereof

with the phrase "by X5 April2016"

4 GENERAL

4,1 ThIs Addendum amends the Sale of Shares Agreement in accordance with the

terms contained in this Addendum. Accordingly, this Addendum will be deemed

to have been Incorporated into, and roust be read in conjunctIon with, the Sale

of Shares Agreement, and the provisions of the Sale of Shares Agreement

which are not amended this Addendum will remain unaltered and of full

3
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W
force and effect In all cases where the of this Addendum conflict

with provisions of the Sale of Shars Agreement, then the provisions of

thIs Mdendum will

4,2 No addiUon to, variatIon, novatlofl or agreed canceilallon any provision of

this Addendum wlfl be binding 0Th the Parties unless reduced to writing and

signed by or on behalf of all Parties.

4,3 WIthout prejudice to any other provision of this Addendum, any

successor-In4lUe, includlPg any curator, executer or trustee, of any Party wfll

be bound by this

4.4 The signature by any Party of a counterpart of this Addendum will be as

effective a.S If that Party had signed the same document as all of the othar

Parties.

S COSTS

Each Party shall bear and pay its own costs in relation tO the negotiation, drafting,

fineilsatlon, and lmpiementhtlon of this Addendum.

PAGES TO

)
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Signed on 2016

Vor Optimum Coal Holdings Proprietary
Urnited (In business rescue)
represented by Plere Marsderi in his
capacity as joint business practitioner

nts that he Is duty
authorlsed hereto

Name: Petrus Francola van den Steen

Position: Business P.escue Practitioner

4/7/2016 2016
Signed at ROsebenk

for Optimum Coal
Umited (In business rescue)
represented by Peter van den Steen in
his capacity as joint business
practitioner

warrants that he Is duly
authorised hereto

Name: Piers Michael Marsden

eusiness Rescue Practitioner

201.6
Sinned at Baar B /

for Gie rnational

warrants that he Is duly
authorised hereto

Name: M,}Iaering

position: DirectorfAutboliSed Signatory
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Signed 1 2016

ror investments

hereto

Signatory

Ofl 2016

Tegete & Resources
Proprtetery Ltmlted

auLhorised hereto

Name:

Position: DtreCtor/Authorised

MI

6

PMM-U11.1-259



w
WERKSMANS

ATTORNEYS

EXECUTION VERSION

THIRD ADDENDUM
(Sate of Shares and CIahnS Acireemertt)

between

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED (IN BUSINESS
RESCUE) REPRESENTED BY PIERS MICHAEL MARSDEN AND PETRUS

VAN DEN STEEN (IN THEIR CAPACITY AS 3OINT BUSINESS
RESCUE

and

TEGETA EXPLORATION & RESOURCES PROPRIETARY LIMITED

and

INTERNATIONAL AG

and

OAKBAY INVESTMENTS PROPRIETARY LIMITED

155 -. 5th Street $nndton 2t96 Docex 111. Sandtor

3ohannesburg South Africa Tel +27 11 535 8000 www.Werksmefls.com

PriVete Bag Sandton 2146 FaX 4-27 11 535 8600

• F
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V',
Third Addendum (S&e Shares arid Claims Agreement)'

THIRD ADDENDUM

(Sale of Shares arid Clakns Agreernerlt)

between

OPTIMUM COAL HOLDINGS PROPR]ETARY LIMITED (IN BUSINESS RESCUE)

REPRESENTED BY PIERS MICHAEL MARSOEN AND PETRUS PRANCOIS VAN DEN STEEN

(IN THEIR CAPACITY AS )OINT BUSINESS RESCUE PRACTITIONERS)

and

TEGETA EXPLORATION & RESOURCES PROPRIETARY LIMITED

GLENCORE INThRNATXONAL AG

OAKBAY INVESTMENTS PROPRIETARY UMITED

1 INTERPRETAUON AND DEFINXTIONS

Iii this Açldendum, clause headings are used for convenience only and not be

used In Its Interpretation, unless the context clearly Indicates a contrary

Intention, -

1.1 a word or an expression that denotes -

any gender, Includes the other genders;

1.1.2 the singular, Includes the plural and vice versa; and

1,1,3 a natural person, Includes an artIficial orjurlsttc person and vice versa;
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Third Addendum of Shares end Agreemeni) -

1.2 the following words and expressions will, unless otherwise stated or clearly

Inconsistent with the context in which they appear, bear the following
mearilngs, and other words and expressions derived from the same origins as

those words arid expressions (that Is, cognate words arid expressions) will

bear corresponding meanings, -

1.21 "Addendum' this third addendum to the Sale of shares Agreement,

together with Its annexures (if any), each as amended or replaced from

time to time;

1.22 'First Addendufl3' - the first addendum to the Sale of Shares Agreement

entered Into among the Parties on or about 11 March 2016;

1.2.3 "Parties" - collectIvely, Glericore, Oakbay, the Purchaser and the

Seller; and "Party" will mean any orthem as the context may require;

1,2.4 "Sale of Shares Agreement" - the sale of shares and claims agreement

entered Into among the Parties on or about 10 December 2015, as

amended by the First AddendUm and the Second Addendum;

"Secoild Addendum" - the second addendum to the Sale of Shares

Agreement entered Into amori9 the Parties on or about 7 AprIl 2016; and

Date" - when this Addendum has been sIgned by all Parties

(Whether or not in counterpart), the latest of the dates on which this

Addendum (or any counterpart) was signed by a Party;

1.3 words and expressions defined in the Sale of Shares Agreement and not

otherwise defIned in this Addendum will bear same meanings in this

Addendum as those assigned to them In the Sale of Shares Agreement,

provided that any conflict in the definition of a word or an expression between

thIs Addendum and the Sale of Shares Agreement will be resolved by giving

that word or expression, as the case may be, the meaning assigned it In

this Addendum.
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2 AND RECORDAL

2,1 The Parties record that -

2.11 they entered into the Sale of Shares Agreement on or about

10 December 2015;

2,1,2 they entered Into the First Addendum on or about Ii. March 2016;

they entered Into the Second Addendum on or about 7 AprIl 2016;

2.1.4 the Purchaser and the Seller have been consulting with each other In

order to resolve their disagreement regarding the Adjustment Amount

since the purchaser notified the Seller that It disagreed with the draft

Adjustment

the Purchaser and the Seller have now fully and finally agreed and

resolved on the amount of the Adjustment Amount arid have agreed to

amend the mechanism arid, timing of the payment of the Adjustment

Amount;

2.1.d in the Purchaser wishes to retain the services of Accenture for a

period after the Closing Date and does not require the Seller to deliver

notices of terrrilriatlon of the AccentUre agreements as contemplated in

clause 8.1.4.5 of the Sale of Shares Agreement and has undertaken to

process the changes to the boarct of directors of each of the Target

Companies using its own service provider; arid

2.1.7 the Parties now wish to record these agreements in writing and amend

the Sale of Shares Agreement

22 AccordIngly, the Parties agree as follows.
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3 AGREEMENT WITH RESPECT TO DETERMINATION AND I'AVMENT OF
ADJUSTMENT AMOUNT

The Parties record and agree that

3.1 the Purchaser and the Seller have fully and finally resolved their disagreement

regarding the Adjustment Documents and agreed that the Adjustrrient Amount

as contemplated In clause 7.3 of the Sale of Shares A9reement Is a negative

amount of R135 000 000 (which Is due by the to the Purchaser In terms

- of clause 73,11); and

3.2 the Seller shall, Instead of paying the Adjustment Amount to the Purchaser

within five Business Days after the Closing Date as contemplated in

clause 7.3.11 of the Sale of Shares and Agreement, pay the Adjustment

Amount Into the Escrow Account on behalf of the Purchaser by not later than

the Business Day after the Payment Date In part settlement of the purchaser's

obligatIon to pay the Purchaser Portion, provided that, If the Sate of Shares

Agreement Is not Implemented and the amounts paid to the Escrow Agent are

returned by the Escrow Agent for any reason, the Adjustment Amount shall be

repaid by the Escrow Agent to the Seller and not the Purchaser.

4 SPECIFIC AMENDMENTS TO SALE OF SHARES AGREEMENT

With effect troni the Signature Date,

4.1 clause 1.2.58 Is deleted In Its entirety and Is replaced With the following new

clause 1,238 -

"1.2. "Original Facility Outstanding Balance" .- the

Outstanding Balance del'lneci in the Original

Facility ,4greemeflt,) as at t/ia Business' Day after the

Payment' Date;";

4.2 clause 8.1,4.3 Is deleted In its entirety wIthout a consequential renumbering of

the remaining sub-clauses of clause 8.1.4; and

4.3 clause 8.1.4.5 Is deleted In Its entirety. Notwithstanding the deletion of

clause 8.1.4.5, the Seller shall use its reasonable endeavours to assIst theI
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Third Addendum Shares and -

Purchaser and 0CM in terminating the agreements with Accenture that were

contemplated in clause with effect from 30 AprIl 2016,

S GENERAL

51 This Addendum amends the Sale of Shares Agreement in accordance with the

terms contained in this Addendum, Accordingly, this Addendum will be deemed

to have been Incorporated Into, and must be read ri conjunction with, the Sale

of Shares Agreement, and the provisions of the Sale of Shares Agreement

which are not amended by this Addendum will remain unaltered and of fuli

force and effect. In all cases where the provisions of this conflict

with the provisions of the Sale of Agreement, then the provisions of

this Addendum will prevaiL

52 No addition to, variation, novatlon or agreed of, any provision of

this Addendum wiU be binding on the Parties uniess reduced to writing and

signed by or on behalf of au Parties.

5.3 Without prejudice to any other provision of this Addendum, any

including any curator, executor or trustee, of any Party wH'i

be bound by this Addendum.

5,4 The signature by any Party of a counterpart of this Addendum will be as

effective as If that Party had signed the same document as all of the other

Parties.
'9

COSTS

Each Party shall bear and pay its own costs In relation to the negotiation, drafting,

flnaiisatioflr signing and implementation of this Addendum,

PAGES TO FOLLOW****
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Third Addendum (Sale *f Shares Cl&rns Agreement) -

on 2016

for Optimum Coal Holdings Proprietary
Limited (In business rescue)
represented by Peter van den Steen in
his capacity as joint business
practitioner

Signed at

Signed at

on

fGr

'13 April 2016

who werra s that lie Is uly
euthorised hereto

Name: MJ ing

Director/Authorised Signatory

on 2016

for Oakbey Investments Proprietary Limited

who warrents that he is duly
authorised hereto

Name:

Position: Sign t ry

Signed at

who warrants that he is duly
authorised hereto

Name: Piers Michael Marsden

position BusFness Rescue Practitioner
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Signed at on 20i,6

for Tegeta Exploration & Resources
Proprietary Limited

who warrants that he is duly
authorised hereto

Name:

Positlom Signatary

PMM-U11.1-268



30 MARCH 2016

CONFIRMATION REGARDING CONDITIONS TO OF ShARES
AND CLAIMS AGREEMENT

Introduction

1.1 Optimum Coal Holdings Proprietary Limited (in business rescue) (WOCW),

Tegeta Exploration & Resources Proprietary Limited Glencore

International AG and Oakbay Investments Proprietary Limited ("Oakbay")

entered into a wrItten sale of shares, and claims agreement on or about

10 December 2015 (as amended by the First Addendum dated 7 March 2016)

('Main Agreement"),

1.2 This Is a Confirmation Agreement and the terms used in this Confirmation

Agreement will have the same meanings as those assigned to them in the

Main Agreement, unless this Confirmation Agreement assigns a different

meaning to those terms.

1.3 The Main Agreement governs the acquisition by Tegeta of all of OCH's shares

in and claims against Optimum Coal Mine Proprietary Limited (In business

rescue), Koornfontein Mines Proprietary Limited, Optimum Coal Terminal

Proprietary Limited, Optimum Nekel Mining and Exploration Proprietary

Limited, optimum Viakfontein Mining and Exploration ProprIetary Limited1

Optimum Overvaal Mining and Exploration Proprietary Limited and Optimum

Mpefu Mining and Exploration Proprietary Limited ('Transaction")

2 Suspenslve Conditions

2.1 The operative provisions of the Main Agreement relating to the ImplementatIon

of the Transaction are subject to the foilowing Suspensive Conditions:

2,1.1 the board of directors of each of Tegeta and Oakbay passes a board

resolution approving the entry into of the Transaction Agreements to

which It is a party and authorising a director of that Party to negotiate,

settle and sign such Transaction Agreement by 10 December 2015 (being

the signature Date of the Main Agreement);
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21.2 each of the 'Transaction Agreements is signed by 10 December 2015

(being the SIgnature of the Main Agreement);

2,1.3 by 31 March 2016, the Proposed Transaction has been approved by

21,3.1 the Lenders and the Security Agent;

2,1.32 the CompeUtion Authorities without conditions or subject to

conditions that OCh and Tegeta confirm to each other In writing

(within seven days after receipt of such approval) are

reasonably acceptable to them, ft being agreed that any condition

Imposed by the CompetitIon Authorities which relates to restrictions

on retrenchment of empioyees of the Target Companies shall be

deemed tO be reasonably acceptable to OCH and Tegeta; and

2,1,3,3 the Minister of Mineral Resources in terms of section 11 of

the MPRDA without conditions or subject to conditions that the

Parties confirm to each other In writing (within seven days after

receipt of such conditIonal approval) are reasonabiy acceptable to

them;

21.4 by 31 March 2016, Tegeta has obtained (In a form and substance

reasonably acceptable to 0cM and Tegeta) the irrevocable and

unconditional -

2,1,4.1 consent Eskom to the sale and purchase of the Sale

2.1.42 release by of the Eskom Guarantee; and
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2.1,4,3 release by Eskom of OCH and Its past and current Affiliates (other

than the Target Companies), with effect from the Closing Date, from

alt actions, claims, countercialnis, causes of action, debts,

obligations, daniages, liabilities, rights and demands whatsoever, of

whatever kind or nature, In contract or in delIct, known or unknown,

which Eskom now has or ever had against OCH and its past and

current Affiliates that are and/or may be based Upon, arise under, or

be related to the CSA, prior to and including the Closing Date,

provided that such releases may be subject to the implementation of the

sale and purchase of the Sale Equity in of the Main Agreement;

2,1,5 the BRPs publish a Business Rescue Plan which contemplates the

Transaction on or before the date that is two Business Days after the date

on which the approvals contemplated In clause 2,1.3 and clause 21.4

have been obtained and, within 10 Business Days after the date of

publication of such Business Rescue Plan, the Business Rescue Plan Is

validly approved and adopted and becomes unconditional and binding in

accordance with section 152 of the Companies Act; and

2.1,6 the other Transaction Agreements become unconditional in accordance

with their terms (save for any conditions relating to the Main Agreement

becoming by 31 March 2016.

2,2 Each of the Parties hereby confirms that -

it is satisfied that each of the Suspenslve Conditions In clauses 2.1.1,

2.1.2, 2.1-3 (save for clause 2,1.34), 2,1,4 and 21,6 has been

2.2,2 it is hereby waiving the fulfilment of the Suspenslve Condition In

clause 2,1,3.1, as It is entitled to do in terms of clause 3.3 of the Main

Agreement; and

2.2,3 the only suspensive Condition that remains to be fulfilled Is the one

described in clause 21.5.

3j
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3 general

Save for the amendments contemplated ri this Confirmation Agreement, which

will be deemed to have been incorporated into the Main Agreement, the
provisions of the Main Agreement will remain unaltered and of full force and

effect.

3.2 ThIs Conflrrnatlon Agreement, read together with the Main Agreement,

constitutes the sole record of the agreement among the Parties in relation to

the subject matter hereof. No Party will be bound by any express, tacit
implied term, representation, warranty, promise or the like not recorded

herein or therein.

3.3 No addition to, variation, novatlon or agreed cancellation of, provision of

this Confirmation Agreement will be binding on the Parties unless reduced to

writing and signed by or on behalf of all Parties.

34 Without prejudice to any other provision of this Confirmation Agreement1 any

including any business rescue practitioner, liquidator or

trustee, of any Party will be bound by this Confirmation Agreement

The signature by any Party of a counterpart of this Confirmation Agreement

will be as effective as If that Party had signed the same document as the other

Parties.

Signed at gosebank on 30 March

for Optimum Coal Holdings Proprietary
Limited (in business rescue)
represented by Piers Marsderi in his
capacity as joint business practitioner

he Is duly -

authorised hereto

Name: Piers Michael Marsderi

Position: Rescue Practitioner
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Signed at on 2016

for Optimum Coal Holdings Proprietary
Limited (In business rescue)
represented by Peter van den Steen in
his capacity as joint business
practitioner

authorised hereto

Name: Peter van den Steen

PositIon: Business Rescue Practitioner

Signed at on 2016

for Glencore International

who warrants that he Is duly
authonised hereto

Name:

Position: Director/Authorised Signatory

Signed at on 2016

for Oakbay Proprietary Limited

who warrants that he is duly
authorised hereto

Name:

Position: Director/Authorised Signatory

5,

PMM-U11.1-273



I,

on 2016

for Tegeta Exploration & Resources
Proprietary Umlted

rrantsthathsdulY
authorised hereto

Position Director/Authorised Signatory

6

$

CF Co Irnmtlon Letter (Execution Version)/#3723297V3

Signed at
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JHB/OPE.MIS/201 5-16 04.03.2016

FirstRand Bank Limited
Co Julian Grieve
Investment Banking
Resource Finance
juliangrieve@rmb.co.za

To FirstRand Bank Limited acting through its Rand Merchant Bank division acting in its role

as Facility Agent for the lenders under the Amended and Restated Loan Facility Agreement

entered into on or about 26 February 2014 and amended on 17 April 2014 between,
amongst others, Optimum Coal Holdings Proprietary Limited ("OCH'), FirstRand Bank

Limited (acting through its Rand Merchant Bank division), Nedbatik Limited (acting through

its Nedbank Capital division) and lnvestec Bank Limited (acting through its Corporate and

Institutional Banking division)

This is for information that our va!ued customer Tegeta Exploration and Resource (Pty) Ltd

('Tegeta") have entered into an agreement with Optimum Coal Holdings (Pty) Ltd (OCH) for

purchase of all OCH's shares and claims in its various subsidiaries including but not limited

to Optimum Coal Mine (Pty) Ltd. In this connection, Tegeta has to pay R2,150,000,000.00

(Two Billion One Hundred and Fifty Million Rand) to the lenders of OCH to complete this

transaction.

We the Bank of Baroda on request of Tegeta, with reference to the aforesaid, hereby agreed

to make payment to the extent of pay R2,150,000000,00 (Two Billion One Hundred and

Fifty Million Rand) to the lenders of OCH to close the above transaction provided the

following terms and conditions are fulfilled before 301h March 2016:

1. All approvals and consents under the Mining and Petroleum Resource Act Number

28 of 2002 ('MPRDA") required for the share ttansfer including but not limited to
Section 11 approval, has been obtained by the parties;

2. All agreements and transactions contemplated in this agreement (to the extent.
necessary) have been approved by the Competition authorities in terms of the
Completion Act, Number 89 of 1998;

3. The Company Secretary of Optimum Coal Mine (Pty) Ltd (in Business Rescue),
Registration Number 2007/005308/07 (0CM) have delivered a confirmation notice to

the bank confirming that pursuant to the share transfer, the shares in 0CM have

been transferred to Tegeta and Tegeta is registered as such in the registration of

members of 0CM;

Page lofZ
Johaimesburg Branch, Sanci(on City Iwin Towers, East Wing, 2'd Floor, Sandion, Johannesburg Republic ot South Atrica

Phone +27 11 7040715/22, ÷27 II 7840759, Email: Joburcj@bankoIbaroda.com. wvwbanimibarodacorn
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4. The legal advisors of the bank have Issued a confirmation letter that the conditions

precedent set out in the agreement have been fulfilled.

This letter has been issued on specific request of Tegeta Exploration and Resource

(Pty)

The signatories hereto confirm that they are authôrised and mandated to sign this letter,

Signed at SANDTON on this the Ø4TR day of N1ARGH

Bang of Baroda

Kumar)
Executive

South Africa Territory
Johannesburg

(Shaikh Rauf)
Senior Manager

Twin Towers, Ea31 Wing, Floor, Sandton Johannesburg Republic of South Africa

Phone ±27 11 7840715/23, Fax +27 11 7840759, EmaIl: www.bankolbarocta.com
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WERKSMANS
ATTORNEYS

DELIVERED BY

Johannesburg Office

Optimum Coal Holdings (Pty) Ltd (in business rescue)
155th

e—mail: pmarsden©matusonassoclates.cO.Za
h A rca

peter@v2rescue.co.za; and Sandton 2146

shaun.blankfleid@glencore.com Docex 111 Sandton
Tel +27 11 535 8000

Tegeta Exploration & Resources (Pty) Ltd
Fax +27 11 535 8600

e—mail: nazeemh@oakbay.co.za

Giencore International AG
e-mail: shaun.teichner@glencore.com

Optrlx Security Company Proprietary Limited
e-mail: jan,reyneke©tmf-group.com

YOUR REFERENCE: Optimum Coal
OUR REFERENCE: Mr J Nlcklg/jn/0PT113168. 19/#3745043v1
DIRECT PHONE: +27 11 535 8293
DIRECT FAX: +27 11 535 8693
EMAIL ADDRESS: jnickig@werksmans.COm

14 April 2016

Dear Sirs

NOTIFICATION UNDER AMENDED AND RESTATED ESCROW AGREEMENT

1 We refer to the amended and restated escrow agreement concluded among Optimum Coal
Holdings Proprietary Limited (in business rescue), Tegeta Exploration & Resources Proprietary
Limited, Giencore International AG, Optrlx Security Company Proprietary Limited and ourselves

dated 13 AprIl 2016 ("Agreement').

2 Words and expressions defined in the Agreement will bear the same meanings In this letter,
unless this letter specifically assigns different meanings to those words or expressions.

3 This letter constitutes a Settlement Notice from the Escrow Agent pursuant to clause 11.2,1 of

the Agreement.

4 We, in our capacity as the Escrow Agent, hereby notify the Parties that we have received the
full Purchaser Portion and the full Glencore Portion required to be paid by the Purchaser and
Glencore in terms of the Acquisition Agreement into the Escrow Account and are proceeding to
transfer these amounts into the Settiement Account.

WerksmaflS Inc. Reg. No. 1990/007215/21 Registered Office 155 5th Street Sandton 2196 South Africe
Directors D Hertz (Chairman) AL Armstrong BA Aronoff DA Arteiro T Bata LM Becker JD Bohr AR Berman NMN Bhengu 2 Olleden HOB Boshoff GT Bossr

TJ Bosweil MC Brdnn W Brown PF Burger PG Cieland JG Cloete PPJ Coetser C Cole-Morgan JN de Villiers R Driman 13 do Preez RJ Feenstra S Fodor

SJ Gardlner D GeWer JA Gobetz R Gootkin ID Gouws GF
GrlesselJ Hollesen MGH Honibali yR Hosiosky fiB Hotz HC Jacobs Ti. Janse van Rensburg N Harduth

G Johannes S July J Kailmeyer SLG Kayana A Kenny eM Kew R Kilioran N Kirby HA Kotze S Krige PJ Krusche P le Roux MM Lesslng E Levenstelu JS Lochner
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Delivered by Email and/or Facsimile

Displayed —

Registered Office and Principal Place Business of the Company and anywhere where Employees are

Employed

• Published on the Website Maintained by the Company and Accessible to Affected Persons

Delivered by Email and/or Registered Post to the Shareholders

19 April 2016

Attention: All Affected Persons
Optimum Coal Holdings Proprietary Limited (In Business Rescue)

Attention: Companies and Intellectual Property Commission
businessrescue@cipc.co.za

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED

1 We refer to the meeting held at Werksmans Attorneys on 8 April 2016 at which meeting the affected

persons of Optimum Coal Holdings Proprietary Limited ("OCH") were requested to consider and vote

on the business rescue plan published to affected persons of OCH on 31 March 2016 ("Plan").

2 We confirm that following the conduct of the vote in terms of section 152(1)(e) of the Companies Act

71 of 2008 (Act") —

2,1 the Plan has been adoptedwiththe requisitesupportof creditors;

2,2 the suspensive conditions to the OCH/Tegeta transaction have now been fulfilled; and

2.3 the business rescue proceedings of OCH have been concluded.

3 We confirm that on 15 April 2016, we filed a notice of Substantial Implementation of the Plan (Form

CoR12S.3) with the Companies and Intellectual Property Commission in accordance with sections
152(8) and 132(2)(c)(ii) of the Act and paragraph 5.3.1 of the Plan. A copy of the duly filed notice is

enclosed herewith.

Optimum Coal Holdings (Pty) Ltd
(Registration No: 2006/007799/07)

A member of the Glencore group of companies
Registered Address: 1st Floor, Nedbank Building, 23 Melrose Boulevard, Meirose Arch, Melrose North,

Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag Xl, Meirose Arch, Johannesburg, 2076, South Africa

Tel: +27 11 772 0600 Fax: +2711 772 0697

Directors: CM Ephron, R Cohen, P Mahanyele, T Ncube
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4 If you have any requests or queries, you are welcome to refer them

5 All notices that have been circulated to affected persons have been posted to OCH's website and are

accessible from

6 We take this opportunity to thank you for your patience and co-operation during the process.

Yours faithfully

Piers Marsden and Peter van den Steen
Joint Business Rescue Practitioners of Optimum Coal Holdings Proprietary Limited
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Form CoR

About this Form

This form is issued in

terms of sectIon 152(8) of

the Companies Act,

2008, and Regulation

125 (5) of the
RegulationS, 2011.

This notice must be filed,

Contacting the

The Companies and Inteilectuat
Property Comnilssion of South

Africa

Postal Address
PC Box 429

Pretoria

0001
Republic of South Africa

Tel: 08131002472

This form is prescribed by the Minister of Trade and Industry in terms of section 223 of the Companies Act, 2008 (Act No.71 of 2008).

Companies and Inteflectual Property Commission

Republic of South Africa

Notice Substantial Implementation of Business Rescue Plan

Oate; 15Apr11 2016

customer

CortcerrLlng

(

2006/007790107Regtstra hon No.

The above named company commenced business rescue proceedIngs by resolution on

in terms of section 152, a business rescue plan was adopted on

16

The terms of that plan have now been substantially carried out, as contemplated in

152(8). Accordingly, the business rescue proceedings end upon the filing of this

Notice in the manner contemplated in section 132 (2)(c) (ii).

/

—
1;

I

/
2016 15 H,: I

Name and TItle of person slgnlng on behalf of the Practltioner

Piers Marsden Peter van den Sten

AuthoriSed Signature:
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FINANCE AGREEMENT

among

TEGETA EXPLORATION & RESOURCES PROPRIETARY UNITED

OPTIMUM COAL MINE PROPRIETARY LIMITED

(hi business rescue)

by

PIERS MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN

(hi capacity as rescue

'A,

tSS — Street S6fl&Dfl 2196
South

p,tvate t0015 Saridbn 2146

Docex 111.
Tel ÷27(O)*153U000

+27 (0)11 S35 8600

w
WERKSMANS
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FINANCE AGREEMENT

TEGETA EXPLORATION RESOURCES LIMITED

end

OPTIMUM COAL MINE UMITED (In business rescue)

PIERS MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN (In their as

business rescue practitioners)

1. MID

In this Agreement, clause headings are used for convenience only and will not be

used In its Interpretation, and, unless the context clearly Indicates a contra*y

-

1,1 a word or an expression that denotes -

any gender, Includes the other gender;

the singular, Indudes the phiral and vice ver3a; and

1.143 a natur& person, Indudea an ertlfldat orjurlstlc person and vice
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the following words and expressions will, unless otherwise stated or clearly

inconsistent with the context in which they appear, bear the following

meanings, and other words and expressions derived from the same origins as

those words and expressions (that Is, cognate words end expressions) will

bear corresponding meanings, -

1,2,1 "Acquisition Agreement" - the written sale of shares and claims

agreement between the Lender, Glencore and the Borrower to be

toncluded contemporaneously with this in terms of which,

Inter al/a, the Lender will purchase the shares and claims In various

subsidiaries held by the Borrower,

12.2 IlAdvanCee advance of Post-Commencement Finance by the Lender

to the &rrower pursuant to clause 5; end 'Advanced" will have a

cognate meaning;

1.2.3 'Advance Date' in respect of an Advance, the date on which any cash

is Advanced by the Lender to the borrower pursuant to clause 5;

1.2.4 "Agreement' - this document together with its arinexures (if any), each

as amended, novated or reinstated from time to time;

1.25 "Applicable Laws' In relation to a person, will include all and any

123,1 statutes end subordinate legislation and common law;

12,5.2 regulationS;

1.2.5.3 ordinanceS and by-laws;

circulars, codes of practice, directives, guidance notices1 judgments

arid decisions of any competent authority or any governmental,

intergovernmental or supranational agency, body, department or

regulatory, self-regulatory or other authority or organisation, which,

for the avoidance of any doubt, will include asel II, Basel II[ and

any amendment or replacement thereof; and
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1.2.5.5 other similar provisions,

from time to time, compliance with which is mandatory for that person;

1,2.6 "Availablifty Perled" - the period corn rnenclng on 1 January 2016 and

terminating on the earlier of

1.2,6.1 the date on which the Acquisition Agreement lapses;

1.2.6.2 the date on which the Acctulsitlon Agreement Is terrnlnatatl; and

1.2.6.3 theSeWementDate;

1.2.7 "Borrower' Optimum Coal Mine, Proprietary Limited (registration

number 2007/005308107) (in business rescue), a private company duty

incorporated and registered in accordance with the Laws of South Africa,

which was placed In voluntary business rescue On 4 August 2015;

- the persons appointed jointly to oversee the Borrower during

the Business Rescue Proceedings, as contemplated in section 128 0f the

Companies Act, being Tlarsden end van den Steen, or any

rescue practitioner that succeeds or replaces them in respect of the

current Business Rescue Proceedings;

"Budget Forecast" - the financial forecast prepared in respect of the

Borrower br the Availability Period, which sets out the anticipated income

and expenditure the Borrower for the Availability Period, a copy of

which Is attached as Annexure A to thIs Agreement;

1,2.10 Day" - any day other than a Saturday, a Sunday or an official

public holiday in South

1,2.11. "Business Rescue Proceedings" - the business rescue proceedings, as

contemplated In Chapter 6 of the Companies Act, that commenced on

4 August 2015 in respect of the Borrower and in respect of which

the BRPs were appointed;

p

PMM-U11.1-286



-

12.12 Out at any point in time1 that portion of any amount

Advanced by the tender to the Borrower that has not yet been repaid by

the Borrower tO the tender at that paint In time;

Acts the Companies Act No 71 of 2008, and the

regulations promulgated In respect thereof, Induding those provisions of

the Companies Act No 61 of that have not been repealed;

1.2.14 - In relation to en asset,

12,14.1 to encumber that asset In any way, Induding by way of a cession

securltatem debiti, a mortgage bond, a general notarlal bond, a

special notarlat bond or a pledge;

1,2.14.a to grant any other analogous or simflar security Interest of any

nature whatsoever over that asset;

1.2.14.3 any arrangement under which money or dalms to, or for the benefit

of, a bank or other account may be set-off or made subject

to a combination of accounts, so as to effect discharge of any sum

owed or payable to any person In respect of that asset; or

1.2,14.4 any other type of preferential agreement or arrangement

any titie transfer end/or retention arrangement), the effect of which

is the creation of securIty over that asset,

and wilt have a cognate meanIng;

1,2.15 Of any circumstance or event specified In clause 11;

1,2416 - Glencore international AG, a company Incorporated In

Switzerland;
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1,2.17 event" any of the following circumstances or events

occurring after the Signature Date

1.2.17.1 an order or declaration is made, steps are taken, or a meeting of the

directors or shareholders of the Borrower is convened to consider

the passing of a resolution, or a resolution 15 proposed or passed, for

the bankruptcy, liquidation (whether provisional or final),

or deregistration of the Borrower1s or

1.2.17.2 any administrator or liquidator (other than the BkPs) Is appointed in

respect of the Borrower or any material part of its assets or the

Borrower requests any such appointment;

-investec Bank Limited, through its Corporate and

institutional Banking division (registration number 1969/004763/06), a

public company duly incorporated arid registered in accordance with the

laws of South Aftica;

'Lander" Tegeta Exploration & Resources Proprietary Umited

(registration number 2006/014492/07), a private company duly

incorporated and registered in accordance with the laws of South Africa;

1,2.20 "Marsdefl" - Piers Michael Marsdetl (identity number 77030S 5168 084);

1.2.21 - Limited, acting through Its Corporate and

investment Banking division (registration number 1951/00009/06), a

public company duly incorporated and registered in accordance with the

laws of South Africa;

1,2.22 - Optimum Coat Holdings Proprietary Limited (registration number

2006/007799107) (in business rescue), a private company duly

incorporated and registered in accordance with the laws ol' South Africa;

1.2.23 "Outstanding Balance" in relation to any Post-Commencement

Finance Advanced by the Lender at any point in time, the sum of the

capital outstanding, plus any interest that may have accrued thereon, at

that point in time;
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the. Lender, the Borrower and the BRPs; and wlU

mean any of them, as the context may require;

L2.2S will bear the meaning assigned to this term in

clause 5,2; S

1PCF - will bear the meaning assigned to this term In clause

1.Z.27 "Post-Commencement Fhiance' finarce granted by the Lender to

the Borrower in terms of this Agreement;

1.2.28 'Prime Rate" - the basic rate of interest (percent, per annum,

compounded niorithly-in-arrear and calculated on a 365-day year,

irrespective of whether or not It Is a leap year) from time to time quoted

by First National Bank (a division of FlrstRand Bank Limited) as b&ng Its

prime rate, as certified by any director or manager of that bank, whose

appointment, authority arid/or designation it will not be necessary to

prove;

URandu or °R' - the lawful currency of South Aftica, being the Rand;

1.2.30 - Hi-strand Bank Limited, acting through its Rand Merchant Bank

division (registration number 1929/00122.5/06), a public company duly

incorporated and In accordance with the laws of South Africa;

1.2,31 - will bear the assigned to this term li-i the

Acquisition Agreement;

1.2.32 Dat& - when this Agreement has been signed by all ParUes

(whether or not In counterparts), the latest of the dales on which this

Agreement (or any counterpart) is signed by any such Party;

1tSuspenslve — the Suspensive Condition stipulated In

clause 3.1;
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12.34 Event" - will bear the meaning assigned to this term in

the Acquisition Agreement;

1.235 the maximum amount of Post-Commencement

Finance avaflable for draw down by the eorrower from the Lender during

the Availability Period, being R325 000 000; and

1,2.36 Van den Steen (identity number

5024 087);

1.3 any reference to any statute, or other legislation will be constwed

') as a reference to that statute, regulation or other legislation as at the

Signature Date and as amended or substituted from time to time;

1,4 if any provision In a definition is a substantive provision conferring a right or

imposing an obligation on any Party, then, notwithstanding that it is only In a

definition, the Parties will give effect to that provision as if It were a

substantive provision In the body of this Agreement;

1.5 where any term Is defined within a particular clause other than this clause 1,

that term will bear the meaning assigned to it In that clause wherever It is

used In this

1.6 where any number of days is to be calculated from a particular day, that

number will be calculated as excluding that particular day and commencing on

the next day. If the last day of the number to be so calculated falls on a day

that is not a Busipess bay, the last day will be deemed to be the next

succeeding Business bay;

1,7 any reference to days (other than a reference to BusIness Days), months or

years wilt be construed as a reference to calendar days, months or years, as

the case may be;

1.8 the cancellation or termination of this Agreement will not affect those

provisions of this Agreement that expressly provide that they will operate after

any such cancellation or termination, 'or which must necessarily continue to

7
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have effect such cancellation or termination, notwithstanding that the

clauses themselves do not expressly provide for stith

1.9 where any day for the performance of any obligation or the payment of any

amount in terms of this Agreement falls on a day other than a Business Day,

that obUgation will be performed or that amount wUl be paid on the

immediately preceding Business Day;

1.10 the use of the words 'Includes" or by

specIfic exarnpiefs, will not be construed as limiting the meaning of the

general wording preceding the ecampiefe, and the rule that words of the same

kind will be Interpreted the same way (that the ekisdem generls rule) will

not be applied in the interpret&ion of that general wording or those specific

and

Lii. the terms of this Agreement having been negotiated and drafted for the

all Parties, the rule of construction that a contract wifi be Interpreted

against the Party responsible for the drafting and/or preparation thereoF (that

Is, the pro ferentem rule) will riot apply.

2 INTRODUCUON

2.1 The board of directors the Borrower passed on 31 July for

the Borrower to be placed under supervision and subject to business rescue In

terms of Chapter 6 of the Companies Act.

2,2 The 6RPs have been duly appointed as such in accordance with the

requirements of the Companies Act.

2,3 The Lender wishes to acquire 100% of the shares of the Borrower held by OCH

In terms of, and subject to the cbndltions contained the Acquisition

Agreement.

2.4 The Borrower requires funding in order to! Inter al/a, satisfy Its operating and

capital expenses contemplated in the Budget Forecast during the

Availability Period
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2.3 The Borrower requires Finance far the purposes of

funding the requirements of the

2.6 The Lander has agreed to provide such Finance to the

Borrower on the terms and subject to the conditions set out in the Agreement.

2.7 The Parties are accordingly entering into this Agreement to set out the terms

on which the Lender provides Finance ti the borrower.

3 SUSPENSWE CONDITION

The whole of this Agreement (other than clauses 1, 2, thIs clause 3 and

clauses 15 to 21 (both inclusive), by which the Parties will become bound with

effect from the Signature Date) is subject to the of the Suspensive

Condition that, on or before the Signature Date,

the Acquisition Agreement Is signed by the parties thereto.

If the Suspensive Condition is riot fulfilled for any reason whatsoever by the

date specified for such fulfthrient (or such later date as may be agreed in

writing by the Parties), -

3,2.1 this Agreement (other than clause 1, this clause 3, and clauses 15 to 2i

(both inclusive), by which the PartIes will remain boijnd) will riot coma

into force and effect;

3.2.2 the Parties will be restored as near as may be possible to the positions In

which they would have been had this Agreement not been entered

Into; and

3.2.3 no Party will have any claim against any other as a result of the failure of

the Suspenslve Condition, except for any claims es may arise from a

breach of any other provision of thIs Agreement by which the Parties

remain bourid. -

4 PURPOSE

4,]. All amounts that are Advanced by the Lender to the 6orrower In terms of this

Agreement may only be used for (3) payment of the costs of the
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Rescue Proceedings (Including the costs of the BgPs and any legal costs

related thereto); (Ii) general corporate, operating, capital arid working capital

purposes of the Borrower as contemplated in the Budget and

(lii) any other purpose approved In writing by the Lender.

4.2 In utilising the Post-Commencement Finance, the BRPs shall at all Umes act In

good faith In accordance with the spirit and purport of this Agreement end in

accordance with the duties imposed on them by, and the requirements of, the

Companies Act,

5 CASH ADVANCES TO BORROWER

5,1 The BRPs will be entitled, by delivering a written notice Notic&) to the

Lender on any Business Day during the Availability Period, to require the

Advance from the Lender of Post-Commencement Finance In order to fund the

cash requirements of the Borrower as contemplated in the Budget Forecast,

provided that-

S.i.i each PCF Notice will be irrevocable; and

5,1.2 the Borrower will not be entitled to deliver more than one PCF fri

any consecutive seven-day period, unless agreed In writing by the

Lender.

5,2 The Lender shall, on the date specified in the relevant PCF Notice, Advance to
the

Borrower the amount specified In such Notice by way of an electronic

funds transfer Into the following bank account ('PCF free ol' any

deduction, set-off or withholding of any nature whatsoever (including any

costs incurred in making the payment),

of Account Holder

Bank
—

Coal Mine ProprIetaryOptimum

Limited

Standard Bank

36 4029Account Number

Branch johannesburg

PMM-U11.1-293



—.
OOdEO

POF AUreement Optimum Mire a(eCtItIDn

5.3 The Borrower acknowledges that the payment by the Lender of any portion of

the Total Commitment in accordance with the provisions of this clause S will

constitute a valid and proper discharge by the Lender of its obligation to

such portion of the Total Commitment in terms of this Agreement.

6 GENERAL PROVISIONS APPLICABLE TO

6.1 Form of PCF Notice

Each PCF Notice delivered by the Borrower to the Lender In terms of clause 5

will be substantially In the farm attached to this Agreement as Annexure B,

duly signed by the BRF's on behalf of the Borrower, and must contain at least

the foliowing detaUs

6,1.1 the aggre9ate principal amount to be pursuant to the

delivery of that PCF Notice, which will be an amount of not less

than ItS 000 000 or any multiple thereof (or, if the amount available to be

drawn under this Agreement is less than R5 000 000, such lesser

amount);

6.1.2 the period for which the funding Is required, the details for the payments

that will be made with such funding and where such payments are

contemplated In the Budget and

6,1,3 the Advance Date on which the principal amount is to be Advanced by the

Lender to the Borrower, which will be a date not less than three and not

more than five Business Days after the date on which the PCF Notice is

received by the Lender.

6.2 Draw-Down

The Borrower will not be to notify draw-doWn, and the Lender will

not be obliged to Advance, any amount -

6,2.1 if an Event of Default has occurred and Is continuing;

6.2.2 after the end of the Avallablilty
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if the Advance of the amOunt notified pursuant to that PCF Notice would

result In the Total Commitment being or

6.24 on any day other than a Business r,ay that is not less than three and not

more than five BusIness Days after the date of the PCF Notice, provided

that the day must fall within the period commencing on the Signature

Date arid terminating on the last date of the Availability Period,

6,3 Advances

Subject to the foregoing provisions of this clause on the Advance Date

specified in a PCF Notice received by the Lender, the Lender shall Advance to

the Borrower the amount so natified by way of an electronic funds transfer into

the bank account nominated by the Borrower in that PCF

7 INTEREST

Interest will be calculated and accrue daily on the Outstanding at the Prime

Rate plus 2.5% from the first Advance Date to the date on which the Outstanding

Balance is fully and finally settled (Inclusive of the first Advance Date, but exclusive

of the date on which the Outstanding Balance is fully and finally settled),

8 REPAYMENT OF OUTSTANDING BALANCE

The Outstanding Balance will not be repayable for so long as. the Acquisition

Agreement has not lapsed or been

5.2 If the Acquisition Agreement becomes unconditional, then repayment method

of the Outstanding Balance shall be agreed between the Lender and the

Borrower,

8,3 If the Acquisition Agreement is cancelled (other than as a result of a breach by

the Lender or Its nominee) or lapses in accordance with Its terms, then the

Outstanding Balance shall become Immediately due and provided

that during the Business Rescue Proceeding the Lender shall remaIn subject to

the moratorium on legal proceedings contemplated in section 133 of the

Companies Act for the duration of such Business Rescue Proceedings,
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8,4 LI the Business Rescue Proceedings are terminated In accordance with

section 141(2)(a) of the Companies Act such that the Borrower Is placed In

liquidation, then the Outstanding Balance will be repayable pursuant to such

liquidation subject to the provisions of section 135 of Companies Act,

9 GENERAL PRQVIStONS APPLICABLE TO PAYMENTS

9,1 Unless this Agreement specificaLly provides otherwise, the Borrower shafl pay

all amounts payable by It to the Lender in terms of this Agreement without any

deduction, set-off or withholding of any nature whatsoever, In freely available

cash into such bank account as may have been nominated by the Lender to

the borrower In writing before the date of the payment in question.

9,2 All payments made in terms of this clause 9 will be made In Rand.

10 WAWIANTZES

10.1

The Borrower gives the Lender the representations and warranties (each,

a "Borrower's Warranty" and collectively "Borrower's in

clause 10.2, on the basis that

each Borrower's Warranty, unless specified otherwise, is made and given
(

as at the Signature Date and thereafter will be deemed to be repeated on

each day until such time as at the obligations of the Borrower under this

Agreement have been fully and finally discharged, and, when given and

deemed repeated, is and will be accurate and complete In all material

respects;

10.1.2 each Borrower's Warranty will be an Independent and separate warranty

and will In rio way be limited to or restricted by reference to or by

Inference from the terms of any other warranty or by any other provision

In this Agreement;

10.1.3 Insofar as any Borrower's Warranty Is promissory or relates to a future

event, such Borrower's Warranty will be deemed conclusively to have
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been given as at the due date for fulfilment of the promise or for the

happening of the event, as the case may be; and

10.1.4 each Borrower's Warranty, to the extent that it is expressed In an

Inappropriate tense, wlfl be construed and read in the appropriate tense,

10.2 Botrower's Warranties

The Borrower represents and warrants to and in favour of the Lender that

10.2,1 the Borrower company with limited liability, duly incorporated

and validly existing under the laws of South Africa;

10,2,2 the Borrower has -

10,2.11 the legal capacity and power to enter Into and perform; and

10.2.2,2 taken all necessary actions (whether corporate or otherwise) to

authorise its entry into and performance of,

this

10.Z,3 the obligations expressed to be assumed by the Borrower under this

Agreement are legal, valid and are binding on, and enforceable against,

the

10.2.4 the entry into and performance by the Borrower of this Agreement do not

and will not conflict with -

10,2.4.1 any Applicable Laws In respect of the

10.2.4.2 its constitutional documents; or

10.2,43 any agreement or instrument binding upon it or any of Its assets or

constitute a default or termination event (however described) under

any such agreement or instrument; and
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10,2,5 it has the power to enter perform and deliver, and has taken all

necessary action to authorise Its entry Into, performance and delivery of,

this

DEFAULT

111

11.11 the Acquisition Agreement Is terminated pursuant to the occurrence of a

Termination Event;

11.1.2 an Insolvency Event occurs; or

11.1.3 there Is any change In Applicable Laws that renders or may have the

effect of rendering any provision of this Agreement illegal, invalid or

unenforceable arid that/those provision/s is/are not substituted with

alternative legal, valid, binding and enforceable provisions or documents

to the satisfaction of the Lender,

then the Borrower will be deemed to be in and the circumstance or

event in question will be regarded as an "Event of

12.

121 Subject to the provisions clauses 12.3 and 12.5, if an Event of Default

occurs, then, notwithstanding anything to the contrary contained anywhere

else In this Agreement, the Lender will, without prejudice to Its other rights in

terms of this Agreement or at Applicable Law, the right to -

12.1.1 cancel this Agreement and to claim repayment of the Outstanding

Balance at that time (as evidenced by the certificate contemplated in

clause 12.2), which will become Immediately due and

12.1.2 requIre immediate specific performance by the Borrower of Its obligations

under this Agreement, whether or not then due for performance; and/or

12,1,3 make such payments on behalf of the Borrower and do alt such other

things as the Lender may consider necessary for the protection of

'F
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rights or interests, on the basis that the Borrower shall forthwith
reimburse the Lender for any amounts paid and/or expenses incurred by

the Lender as a result thereof.

12,2 A certificate signed by atiy director of the Lender (whose appointment need

not be proved) as to the existence of and the amount of the Outstanding

balance, that such amount is due and payable, which will Include the amount

of interest accrued thereon, shall, in the absence of clerical or manifest error,

be prima fade proof of the contents and correctness thereof for the purposes

of provisional sentence, summary judgement or any other proceedings

any action) instituted by the Lender and shall be valid as a liquid

docuinent for such purpose.

12.3 The Lender acknowledges and agrees that the moratorium legal

proceedings contemplated in section 133 of the Companies Act remains in

place during the Business Rescue Proceedings regardless of whether an Event

of Default has occurred.

12.4 No remedy conferred by this Agreement Is intended, unless spedflcaiiy stated

otherwise, to be exclusive of any other remedy that is otherwise available at

Applicable Law. Each remedy wilt be cumulative and In addition to every other

remedy given hereunder or now or hereafter existing at Applicable Law. The

election of any one or more remedy/les by the Lender will not constitute a

waiver by the Lender of the right to pursue any other remedy available to It.

12.5 NotwithstandIng anything to the contrary contained anywhere else in this

Agreement, no Party will be entitled, under any circumstances whatsoever, to

cancel or terminate this Agreement, unless otherwise agreed in writing among

all Parties.

13 INDEPENDENT ADVICE

Each Party acknowledges that, in entering into this Agreement, it has been free to

secure independent accounting, legal, tax and/or advice as to the nature and

effect of all of the provisions of this Agreement, and that It has either taken such

independent accounting, legal, tax and/or other advice or dispensed with the

necessity of doing so. It-i addition, each Party acknowledges that all of the
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provisions of this Agreement and the restrictions contained in it are rair and

reasonable In all of the circumstances and are part of the overall Intention of the

parties in connection with this Agreement.

14 RENUNCIATION OF BENEFITS

The Borrower hereby renounces the benefits of the defences and exceptions of no

value received, non pecunlae, non causa errore calculi and

revision of accounts, with the full force, meaning and effect of which the Borrower

declares itself to be acquainted.

15 DOMICXLIUM

15.1 The Parties choose dornidilum citandl et execi.itandl for alt

purposes relating to this Agreement, including the giving of any notice and the

serving of any process, as follows -

15.1.1 Lender-

physical Lower Ground Floor, Block A

Greystofle Ridge Office Port

144 Katherine Street

Sandton

2196

e-mail nazeemh©oakbay.co.Za

attention Nazeen Howa

15,1,2 Borrower end BRPs -

physical - Ploor

23 Melrose Boulevard

Meirose Arch

2196

e-mail
peter@v2resCUe.C0.Za

attention - Piers Marsden / Peter Van Steen I Shaun
Biankfleld

-7
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15.2 Any Party wiU be entitled, from time to timer. by giving written notice to the

others, to vary its physical bornicilium to any other physical address (not

being a post office box or restante) and to vary its e-mail IDomicilium to

another address.

15,3 Any notice given by any Party to another which is delivered by

hand between the hours of 09;OO and 17:00 on any Business bay to the

physical Domicillum of the Addressee, will be deemed (unless the contrary is

proved by the Addressee) to have been received at the time of delivery.

15 4 notice given by any Party to another, which Is successfully transmitted by

e-mail to the e-mail Domidlium of the Addressee, will be deemed (unless the

contrary is proved by the Addressee) to have been received on the day

immediately succeeding the date of successful transmission thereof.

15.5 The provisions of this clause 15 wifl not operate so as to Invalidate the giving

or receipt of any writtsO notice which Is actually received by the Addressee

other than by a method referred to In this clause 15.

15.6 Any notice in terms of, or In connection with, this Agreement will be valid and

effective only If It Is In and if it Is received or to have been

received by the Addressee.

16

16,1 Any dispute will be finally resolved in accordance with the rules of the

Arbitration Foundation of Southern Africa before a panel of three

arbitrators (at least one of which will be a retired Judge), with one arbitrator

nominated by each Party to the dispute, If there are only two Parties to the

dispute or if the Parties are able to organise themselves Into two groups for

the purposes of any dispute, then a third arbitrator will be chosen by

agreement between the two Party-nominated arbitrators or, failing suth

agreement between each Party to the dispute or the two Party-nominated

arbitrators within seven days after the date of their appointment, as the case

may be, appointed by AFSA on the request ef any Party.

-7 c

PMM-U11.1-301



PCI' Aøreameiit optlnwm mine xeviidon Ver loW

16,2 Each Party to this Agreement

16.2.1

16, �, 2

expressly consents to any arbitration in terms of the aforesaid rules being

conducted as a matter oir urgency in accordance with the Expedited

artd

irrevocably authorises any other Party to apply, on behalf of all Parties, in

writing, to the secretariat of AFSA in terms of article 23 of the aforesaId

rules for any such arbitration to be conducted on an urgent basis.

w

I 16.3 The majority decision of the arbitratorS will be the decision of all pf the

arbitrators, and a unanimous decision is not required in terms of this

clause

16.4 Any award or order that may be made by the arbitrators -

16.4.1 will be final and birgling on the Parties In the absence of or

manlfost

16.4.2

16,4.3

must be carried Into effect by the

art order of any competent court by any of the Parties.

16.5 The arbitration will be held at a venue In johannesburg and in accordance with

formalities and/or procedures determined by the arbitrators, and may be held

In an informal arid summery manners on the basis that It will not be neessary

to observe or carry out the usual formalIties or procedures, pleadings and/or

dlscoveryr or the strict rules of evidence.

16,6 For the purposes having any award or order made by the arbitrators being

made an order of court, each of the Parties hereby submits itself to the

non-exclusive JurisdictIon of the High Court of South Africa Local

Division, johannesbUrg).

16,7 The hearing of the arbitration will be held In camera. Save to the extant

strictly necessary for the purposes of the arbitration or for any court

proceedings related thereto, no Party shall disclose or permit to be disclosed to
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any person any Information concerning the arbitration or the award (Including

the existence of the arbitration and alt process, communications, documents or

evidence submitted or made available in connection therewith).

16.8 If the arbitrators' charges and any other costs have to be paid before the

arbitrators have made their award in respect of those charges and costs, the

Parties shaH bear and pay those charges and costs equally, pending any

determination as to Hability therefot by the arbitrators, provided that the

Parties will be obliged to reimburse each other the amount of any such charges

and costs In accordance with (and as soon as reasonably possible after) any

determination as to their liability thorefor is made by the arbitrators.

169 This clause 16 is severable from the rest of this Agreement and will remain in

full force and effect notwithstanding any cancellation, expiration or termination

of this Agreement.

17 GOVERNING LAW

This Agreement will, in all respects (including its existence, validity, Interpretation,

Implementation, cancellation, termination and enforcement), be governed by the

laws of South Africa.

CESSION, DELEGATION AND ASSIGNMENT

No Party will be entitiedr without the prior written consent of the other Parties, to

cede,. delegate, assign, Encumber or otherwise transfer all or any of its rights

and/or obligations under this Agreement, either absolutely or as collateral security,

to any third

SEVERASXLITY

Each provision of this Agreement is, notwithstanding the grammatical relationship

between that provision and the other provisions of this Agreement, severable from

the other provisions of this Agreement Any provision of this Agreement that is or

becomes invalid, unenforceable or unlawful in any jurisdiction will, in such

Jurisdiction only, be treated as pro non scripto to the extent that it Is so invalid,

unenforceable or unlawful, without invalidating or affecting the remaining provisions

of this Agreement, which will remain of lull force and effect. The Parties declare that
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It Is their Intention that this Agreement would have been executed without that

Invalid, unenforceable or unlawful provision If they were aware of that Invalidity,

unenforceabliltyor unlawMness at the time of the execution of this Agreement,

20

20,1 This Agreement constitutes the sole record of the agreement among the

Parties in relation to the subject matter hereof. No Party will be bound by any

express, tacit or Implied term, representation, warranty, promise or the tike

not recorded hereIn. This Agreement accordingly. supersedes and replaces aH

prior commitments, undertakings or representations, whether oral or written,

among the Parties In respect of the subject matter hereof.

20,2 No addition to, variation, novotion or agreed cancellation of, any provision of

this Agreement (Including this provision) wilt be binding on the Parties unless

reduced to writing and signed by or on behalf of all Parties.

20.3 For the purposes of this Agreement, -

20,3.1 no data message, as defined In the Electronic Communications and

Transactions Act No 25 of 2002 other than an a-mall, wflt

constitute writing; and

20.3.2 no electronic signature or advanced electronic sIgnature, as

In ECTA, will constitute a signature, except for the purposes of varying

any date referred to in this Agreement or giving any or consent

In terms of this Agreement.

204 No indulgence or extension of time, which any ("Grantor") may grant to

any other, nor any election or failure by the to enforce, whether

completely or partially, or delay the enforcement of, any of Its existing or

future rights, will constitute a waiver of, or, whether by estoppei or otherwise,

limit (or be deemed to limit) any of, the existing or future rights of the Grantor

in terms hereof, save In the event and to the extent that the Grantor has

signed a wrItten document expressly waiving or limIting that right,

I
I
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20,5 Without prejudice to any other provision of this Agreement, any

Induding any business rescue practitioner, liquidator or

trustee, of any Party will be bound by this Agreement.

20.6 The signature by any Party of a counterpart this Agreement will be as

effective as ft that Party had signed the same document as the other Parties.

21 COSTS

Each Party sh&I bear and pay Its own costs In reiaUofl to the negotiation, drafting,

finalisatlon arid signing of this Agreement.

PAGES TO FOLLOW****
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on 2015

legate Exploration & Resources

Propriotary Umited

who trants that he isdul
a hereto

NameL

Position; Dlre,ctor/Authorlsed Signatory

2015

Optimum Coal Mine Propiletary Limited

(in bu rescue)

who rrants that he is duly
authorised hereto

Piers Michael Marsden

Position: Business Rescue Practitioner

Signed at on

for Optimum Coal Mine Proprietary Umited

(In business rescue)

Name: Petrus Erancols van den Steen

Position; Business Rescue Practitioner

Signed at

Signed at

(1)

for

on

for
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ANNEXURE FORM OF NOTICE

TO: Tegeta Exploration & Resources Proprietary Umfted

Einsert date]

POST-COMMENCEMENT AGREEMENT

1 We refer to the post-commencement finance agreement dated 10 December 2015

between Tegeta Exploration & Resources Proprietary Llmfted

(in its capacity as the lender) ("Tegeta"), Piers Marsden and Pleter van den Steen

(in their capacity as our duly appointed rescue practitioners) and us (In

our capacity as the borrower), and hereby give you notice that we wish to
draw-down an amount of on [.3 under your obligation to provide

post-commencement finance to us In terms thereof, which amount must be paid in

accordance with the provisions of the PCF Agreement Into the roilowing account

Hokkr '-. Optimum Coal Mine

Standard sank
-

000364029

Johannesburg

00 0205

Proprietary

2 The funding is required for the following purposes end liii the following amounts for

those

details of funding required]

3 We hereby warrant and confirm to you that, as at the date of this notice,

3.1 the amount of the draw-down notified by us In this notice will not result in the

Total Commitment being arid

• Si:.

p
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3.2 no of Default (as this term is defined In the Agreement) has

occurred and/or Is

Signed at on 2015

for Optimum Coal Mine Proprietary Limited
(In business rescue)

authotised hereto

Name: Piers Marsden

position: Business Rescue Practitioner

Signed at on 2015

Vor Optimum Cosi Mine Pmpriotary
(In business rescue)

wtio that he is duly
euthorised hereto

Patrus Prancols van den Steen

Position Business Rescue practitioner
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PCFNO11CE

Tegeta & Limited

DAtEt 13 January

POST-.COMMENCEMENT

We refer to the past-commencemer* flnance agreement dated 10 December 2013

Agreettient") betweEn Tegeta & Resource5 Proprietary Limited

(In itS capacity the Piers t4arsden and Plater van den Steen

(En their capacity as our duly eppolnted rescue practitioners) and us (in

our capacity as the borrower), and hereby giVe you riotke that we wish to

an amount of P.26,000,000 (Twenty six million rand) on 3anuary

2016 under your obligation to provide finance to us in terms

thereof, which amount must be paid in accordance with the provisions of the

PCF Agreement into the following -

Optimum Cod Piu Limited

•

000 36 4029
- •, ., •.

000205
.. •, ,•.

Coal MIXLC (1.'ty) Ltd

A

NIl Fl pull

Mailing ?rivaie Sq X1201, Suuth

1" 28 levard, Mel Nurth.

2196, Scuth Africe

lvialflng Suite No, 19, Pils,ate Xi, A 207&

Fmu

CM it Cahcn, P I I
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2 The funding is required ror the following purposes end In the lollowing amounta for

those

Refer to Annexure A

3 We hereby warrant and conflrm to you that, as at the date of this nOUCa, -

3,1 the amount of the notified by us in this notice will not result In the

Total Commitment being exceeded; and

3 2 no of Oefauit (as this Is defined In the PCF Agreement) has

occurred and/or is continuing.

Signed at on 2016

ror Optimum Coal Mine Proprietary Umited
(in business rescue)

who warrants that he is duly
authotised heretO

Piers Marsden

positlom Business Rescue Practitioner

Signed at °n

for Optimum Coal Mine Proprietary Limited
(In

Name; Patrus Fran cois van den Steen

Business P.escue Practitioner
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PC COMMENCEMENT FINANCE AGREEMENT

We refer to the finance agreernenl ciatecl 10 December 20L5

Agreemente) between & Resources LImited

(In its capacity as the ( Piers Maredert and Pleter van den Steen

(In their capacity as our duly eppointad rescue practitioners) and us (in

our as the borrower), and hereby giVe you notice we wish to

an amount of (Twenty million rand) on 15 January

2016 under your obligation to provide finance to in terms

thereof, which amount must be paid in accordance with the provisions of the

PCF Agreement into the following -

Newe of Oplirnurn Cool Mine Limited

Bunk . $tendund bnnk

Account 0011 36 4029

I

Joiiarviesburg

Bie nvb •. :' .. 90 02Q5

Optfmttm Coal Mine (t'ty)

A

Nil Mendolee P

Mailing Privete South Mrlou

TeLi +2715

Acldrees: Floor, itiding, ulevard, Mel rosu i.Joiih,

Jwsborg, Suuth Africo

MaLling Suite No, Private Bag Xl, MeirosO Arch4 2076

Tel:÷27J1fl20&OO

CM it Cohen, P Muhunynln, I Ncuku I
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Z The funding is required ror the roliowing purposes end in the following emounte for

those

Refer to Annexure A

3 We herety warrant and to you as et the date of this notice,

3.1 the amount oI draw-down notified by us In this notice will not result In the

Total Commitment being exceeded; end

3,2 no gvent (as this term defined the PCP Agreement)

occurred end/or is continuing,

on 14

ror Optimum Coal Mine Proprietary Limited
(in business rescue)

who warrants titat ha Is duly
authoilsed heretø

Name: Piers Marsden

Position: Business Rescue Praclitloner

UO{333

Signed at

Signed at oh (4'

for Optimum Coal Mine Proprietary Limited
(in buslfless

Name; Petrus Francols van den Steen

Business Rescue Practitioner
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-, ,,

OPTiMUM
COAL
MINE

POCOMMENCEWIENT FINANCEAGREEMENT

We refer to the post-commencement finance agreement dated 10 December 2015

Agreement5) between & Limited (In

Its capacity as the lender) ("Tegeta), Piers Marsden and Pieter van den Steen (In

their capacity as our duly business rescue and us our

capacity as the borrower), and hereby give you notice that we wish to an

(TwerityThree million rand)on 15 February

to provide. post-commencement fln&ice to us in terms thereof, which

amount must be paid in accordance with the provisions of the PCF Agreement Into

the following account -

Coal
(Regtetratlon 2007/005308107)

AGleOcore Operatloit
Nil Hendrfra Road, Püllenshope Offrantp, Fullenshope

Mailing Address: Private Bag X1201, Pullenshope, 1096,

Tai2 +27132965111

Registered Address: 1' Floor, Nedbank BuildIng, 23 Boulevard, Meirose Arcin, Moixose North,

Johannesburg, 2196, $oW:h Africa

lyidling Addresn Ojifte No, 19, PrIvate tlag Xi, Arch, )oharneurg,2076
Tel: ÷2711 772 0600 +2711 772 0697

Directors: CMSphxon, R Cohen, P Mahartycle, T Ncube

PCF NOTICE

Tegeta Expioratidfl & Proprietary Limited

(

Opthnum Coal Mine Proprielay Liniitedj

j Standard Bank

000364029

,'
,

00 0205
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2 The funding Is required for the following purposes and in the following for

those purposes;

Refer to Annexu re A

3 We hereby warrant and confirm to you that, as at the date of this notice, -

3.1 the amount of the draw-down notified by us in this notice will not result in the

Total Commitment being exceeded and

3.2 no Event of Default (as this term is defined in the PCF Agreement) occurred

and/or is continuing,

Signed at . on 10 February 20t6

for Optimum Coat Mine Proprietary Limited
(in business rescue)

()

who warrants that he is duly
authoriseci hereto

Name: Piers Marsden

Position: business Rescue Practitioner

Signed at on 10 February 2016

for Optimum Coal Mine Proprietary limited
(in business rescue)

who warrants that he Is duly
authorised hereto

Petrus Francois Van den Steen

business F&escue Practitioner
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From: Gert Opperman [mailto:OppermGi@eskom.co.za]
Sent: 28 January 2016 08:23 AM r M M 34
To: de Bruin, Thys (OCH OPT) (ThysSdeBruin@optimumcoal.com)
Cc: Karien Smith; Shenaaz Naidoo; Vuyisile Ncube
Subject: 0CM deliveries for February

Hallo Thys,

I herewith request that the February supply over conveyor to Hendrina PS be reduced to 400kT.

Eskom however reserves its right to offtake the balance of 58.3kT for this month, under the current
contract price and before end December 2016.

May we please have your planned daily distribution of these volumes ASAP?

3
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Kind Regards

Gert Opperman

Coal Supply Unit Manager

Majuba & Hendrina Power Stations

Glencore Group & Tegeta Exploration

011 8006146

086 537 4699

082 870 4989

I'm part of the 49Million initiative...
http://www.49Mil1ion.co.za

NB: This Email and its contents are subject to the Eskom Holdings SOC Limited EMAIL LEGAL NOTICE
which can be viewed at http://www.eskom.co ,za/Pages/Email_Legal_Spam_Disclaimer.aspx

4
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COAL
MINE

11 January 2016

TeSeta and Resotvrces Ud
Lower Ground
Grayston Ridge Block A,
144 1(atherlne
Sandown,
Sandton,
South Africa

Mr NazeemHowa

Re: STEAM COAL - CONTRACT NQ. OPTOII6

Coal Mine (Pty) Lid, Sotith Africa (hereinafter known as "Seller") is pteased to con ftrm

the sale of steam coal to Tegeta and Resources (Pty) Ltd (hereinafter known as
according to the blowing terms and condittons:

Material: Steam Coal

Quantity: 100'OOO mt to the nearest truck load
Evenly spread at a rate of 5'OOOxntpd-lO'QOOmtpd

Delivery: January 2016

Seller's CoWery Refers to Opthnuin Colliery.

Price: R18.68/G on a Gross as received basis plus R60,00/mt flAP Delivery point
(exci Vat)

Opthnum Coal Mine (Pt)') U4
2007/005308e07)

A Operation

Business Address: Nil Hendrina Road, Pullenshepe

MaThag Mdress: Private Bag X1201, Puflenahope, 1096, South Africa

Ieb+27 13 2965111

Registered Mdress 23 M'ch, Mekose Johanneabur& 2196, South

Mailing Address: Suite No.19, Private Bag Xl, Melrosa Arch, 2076

Ta1 +27 it 772 0600 +2711772

R Cohen, C Sphron, P
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Payment: The Seller will subitht an invoice to the Buyer on the day that the Quantity
delivered is greater than 25'OOOrrtt. Invoicing will thereafter be done in
increments of 25'OOOmt until the entire Quantity is delivered.

Qualily

Sampling!
Ara1ysis;.

Payment of each invoice shall be made by the Buyer within, one business
day, after receipt by the Buyer of such invoice, via telegraphic transfer into
the Seller's nominated bari1' account, without any counterdaim, deduction,
set-off or withholding of any nature whatsoever,

Specifications all on an ISO "aix dried" baSisr unless otherwise stated:

Quality
parameter

.Unit
Expected
Quality

'

Rejection
Limit

Measurement

Calorific Value MJfkg - 24.0 <23.50 Air Dried

Total Moisture % 8.0 - >9.0 As Received

Ash

-

25.3 >25.30 Air Dried

Volatiles % 21,1 <21.0 AirDried

Sulphur - 1.1% >1,24 AirDried

The Seller shall set aside clearly labeled stockpiles of approdmately
5000mt each at the Seller's Colliery.

Satnpling and analysis to be performed by Bureau Veritas Inspectorate
Laboratories (Pty) Ltd ("liv") for each stockpile at the Seller's Colliery.
Costs of the same to be for the Seller's account.

Results of each clearly marked pre-certified stockpile will be sent to the
Buyer for approvaL
The Buyer will also send the Eskon% certified laboratory ("Eskom lab") GCV
(as received) result to the Seller for approval.

Material can only be uplifted from the pre-certified stockpile once:
The results of both the Bskoin lab and BV lab have been sent to all
Parties; and
The GCV (as received) result of the Eskom lab is not more than 0.20
Mj/kg (as received) lower than the CCV (as received) of the BV lab.

Provided both these conditions are fulfilled, the Material can 'be uplifted
from the pre-certified stockpile and Payment will be based on the skom lab

GCV (as received).

Weight
Determination: Tonnage to be determined by the assized weighbridge at Seller's Colliery.

Results will b final and binding for the purpose o ettlexnent.
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Delivery Poth.t

Risk
And Ownership:

Force Majeure:

Arbitration;

Eskom's Arnot Power Station, Middleburg

&0904
Page 3

Ilisk in the Coal Product supplied In terms of this Agreement will pass to
the Buyer when such coal is delivered to the Delivery Point, Ownership of
Coal Product will pass to the Buyer once it has been paid for in accordance

with this Agreement.

If because of Force Majeure SellerfBuyer is unable to carry out any of his
obligations under this contract, and if such party promptly gives to the
other party written/telex notice expressly claiming Force Majeure, then the

following shall apply:

The term "Force Majeure" as used In this agreement shall mean any causes
reasonably beyond control and. without fault or negligence of the party
affected thereby which wholly or in substantial part prevent the loading,

unloading, delivery of the product sold hereunder,

The Force Majeure situations are including but not linilteci to acts of the
public enemy, acts of war, riot or civil commotion, labor disputes, labor or

material shortages, fires, explosions, floods, acts of God,
breakdown or damage of plant, equipment, partial or complete embargoes,

interruptions to contingencies or transportations acts governmental

authority, acts, rules, regulations of any goverflmefltr and if a condition of

Force Majeure occurs and notice is given, the obligations of the party giving

such notice shall be suspended. Should the Force Majeu.re event not be

remedied within 90 days of its occurrence, then either party may by way of

written notice, cancel this contract.

Any controversy or claim arising outof or relating to this contract or any

alleged breath thereof shall be settled by arbitration in Johannesburg as

follows:

The Parties to the dispute may mutually agree to the appointment of any

person to act as Arbitrator but failing such Agreement, the Arbitrator shall

be an Advocate of no less than 10 (ten) years standing (alternatively, in

respect of any technical or operational dispute, by any independent person

with a minimum of 10 years' experience in the appropriate field), appointed

by the Chairman for the time being of the Johannesburg Bar Council.

The said arbitration shall be held:

• In a summary manner, i.e. on the basis that it shall not be necessary

observe or carry out either:

the usual formalities or procedure (e.g. there shall

pleadings or discovery); and/or
be any
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the strict rules of evidence;

Immediately and with a view to Its being completed, if possible, within
21 (twenty one) business days after it is

Ort the basis that the Arbitrator shall decide the matters submitted to
him according to what he considers just and equitable In the
circumstance, and therefore, the strict rules of law shalt not be observed

or be taken into account by him in arriving at his decision;

Otherwise (but subject to Ii and 1.2) under the provisions of the
Arbitration Act No, 42 of 1965 of the Republic of South Africa (as
amended from time to time)

Any Party to the arbitration shall be entitled to be legally represented at the
Arbitration proceedirtga. In the event of any Party deciding to be so legally

represented, he shaR be required to notify the other Party of such Intention

not less than 7 (seven) days prior to the date set aside for the hearing of the

arbitration, to enable such other Party itself to be legally represented.

Breach: Should either party breach arty of the terms and conditions of this
agreement and fail to remedy such breach within a period of 14 days after

receipt by the defaulting party of written notice from the other party
aggrieved party") requiring it to do so, then the aggrieved party shall be
entitled without prejudice to such other rights as it may have, to claim
immediate payment and/or performance by the defaulting party of all the
defaulting party's obligations, all without prejudice to the aggrieved party"

rights to cLaim damages; provided that the aggrieved party shall not
however, be entitled to cancel this agreement for any breach by the
defaulting party unless such breach is a material breach going to the root of

this agreement and incapable of being remedied by a payment In money, or

if it Is capable of being remedied by a payment in money, the defaulting

party shall have failed to pay. the amount concerned wIthin 14 days after

determination of the amount so payable.

In the event of the Seller, being placed under liquidation, judicial

management or in the event of the estate of the Seller, being
sequestrated then the Buyer shall be entitled, without prejudice to
such other rights as it may have, to cancel the contract forthwith.

Cession and
Assignment; Neither party may cede or assign the whole or any part of its rights or

obligations under this agreement to any other party without prior consent

in writing of the other party, provided however that such consent shall not

be unreasonably withheld. This agreement shall be binding upon and shall

inure to the benefit of the legal representatives and successors of the parties
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hereto. Any purported assignment of cession by either party without the
said written consent by the other party shall be void.

No. waiver: No indulgence which any of the parties ("the grantor") may grant to any
other or others of them ("the grantee(s)") shall constitute a waiver of any of

the rights of the grantor, who shall not thereby be precluded from
exercising any rights against the grantee(s) which might have arisen in the
past or which might arise in the future.

Non-variatiom No addition to, variation or consensUal cancellation of any provision in this
contract, including this provision, shall be of any force or effect unless

reduced to writing and sIgned by or on behalf of the parties

Comiter-sigitature: The signature by either party of a counterpart of this offer will be as

effective as if that party had signed the same document as the other party.
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THUS DONE and SIGNED at on this the day of

2016 in the presence of the

1
LTD

THUS DONE and SIGNED at: on this the day

2016 in the presence of the witnesses:-

AS WITNESSES:

1.

2,
OPTO1

For and on behalf of
OPTIMUM COAL LTD

Who warrants his authority hereto

2

For and on behalf of
TEGETA EXPLORATION AI4D RESOURCES (PTY)

By I
Who warrants his authority hereto

7k..............
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TQfIMS Exc,ioraUon Ltd
144 KatherIne Grayston Ridge Office Park.
Block A1Lower Ground Floor,

Sandton, 2148

pMt'4,3e

11.02.2018

Attention: Mr Nazeom Howi

Re: SALE OF STEAM COAL - NQ. 117

Optimum Coal Mine (Pty) Ltd, South AfrIca (hereinafter known as Is

pleased to confirm the sale of steam coal to Tegata Exploration and Resources
(Pty) Ltd. (hereinafter known as according to the following terms and
conditions;

Material: Steam Coal

400,000 MIto the nearesttruck load
Evenly spread at a rate of MI pd- 12,000 MI pd

February 20i6 to Apill 2015

Sellers CollIery; Refers to Optimum

Price: on a Gross as receIved basIs plus transport rate as
negotiated with the relevant transporter and Oplimum Coal Mine
IDA? Dohvery point (excluding VAT)

The Seller will submit an Invoice to the Buyer on the day that the
coal quantity delIvered Is greater than 50,000MT. Invoicing will
thereafter be done in Increments of 50,000MT until the entire

Quantity Is delivered,
Opdnnnn Coal Mine (Ply) Ltd

No

Nil ffanddna Ros4 Pull

Mailing Prtvate Bag X120Z 1096, Sunth Afrka

Teti +2713
Nedbank BuildIng. 23 Maltose B

JohMme&vrg. 2i96. South AfricA

Mailing Suite No. PrIvate Bag Xl, M 2076

Te1+27U7720600 +27117720697

It Cchen, CM P T

OPTiMUM
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Payment of each shall be made by the Buyer within, one
business day, after receipt by the Buyer of such Invoice, via
telegraphic transfer Into the Seller's nominated bank account,
without any counterclaim deduction, set-off or withholding of any
nature whatsoever.

Quality: Specifications all on an ISO "air dried" basis, unless otherwise stated:

Quahty
Parameter

Unit

-

Expected
Quality

Quality
Urnit

Measummant
basis

Calorific Value

Total Moisture %

4.0

8,0 >90

Air Dried

As Received

Ash % 25.3 >2-8.3 Air Dried

% 21,1 <210 Air Dried

Sulphur
1.1% >1.24 Air Dried

Analysis:
The Seller shall set aside clearly labeled stockpiles of approximately 5,000 MT each at

the Seller's Colliery.

Sampling and analysis to be performed by Bureau Veritas Inspectorate Laboratories

(Pty) Ltd ("BV") for eath stockpile at the Seller's Colliery Costs of the same to be for the

Seller's account.

Results of each clearly marked pre-certified stockpile will be sent to the Buyer for

approval.

The Buyer will also send the Eskom certified laboratory lab") GCV (as received)

result to the Seller approval.

Material can only be uplifted from the pre-certifled stockpile once:

The results of both the Eskom lab and BV lab have been sent to all

Parties; and

The GCV (as received) result of the Eskom lab is not more than 0.20
MJ/kg (as received) lower than the GCV (as received) of the BV lab.

Provided both these conditions are fulfilled, the Material can be uplifted from the pre-

certified stockpile and Payment will be based on the lab GCV (as received).
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Weight
Tonnage to be determined by the assigned weighbrldge at Seller's Colliery. Results will

be final and binding for the purpose of setdement

Delivery Point:
Eskom's Amot Power Station Mlddleburg or otherwise specified,

RLek & Ownership:
Risk In the Coal Product supplied in terms of this Agreement will pass to the Buyer when
such coat is delivered to the Delivery Point. Ownership of Coal Product will pass to the
Buyer once it has been paid for in accordance with this Agreement.

Forte Majeure:
If because of Force Majeure SelletlBuyer is unable to carry out any of his obligations
under this contract, and if such party promptly gives to the other party written/telex
notice expressly claiming Force Majeure, then the following shall apply:

The term "Force Majeure" as used in this agreement mean any causes reasonably
beyond control and without fault or negligence of the party affected thereby whIch
wholly or In substantial part prevent the loading, unloading, delivery of the product sold

hereunder.

The Force Majeure situations are Including but not limited to acts of the public enemy,

acts of war, riot or civil commotion, labor disputes, labor or material shortages,
accidents, fires, explosions, floods, Sots of God, breakdown or damage of plant,

equipment, partial or complete embargoes, interruptiQns to contingencies or

acts of governmental authority, rules, regulations of any

government, and if a condition of Force Majeure occurs arid notice is given, the obligations

of the party giving such notice shall be suspended. Should the Force Majeure event not

be remedied within 90 days of Its occurrence, then either party may by way notice,

cancel this contract,

Arbitration:
Any controversy or claim arising out of or relating to this or any alleged breach
thereof shall be settled by arbitration In Johannesburg as foilows:

The Parties to the may mutually agree to the appointment of any person to Sct as

Arbitrator but failing such Agreement, the Arbitrator shall be an Advocate of no less than

10 (ten) years standing (alternatively,

respect of any technical or operational dispute, by any independent person with a minimum

of 10 years' experience in the appropriate field), appointed by the Chairman for the time

being of the Johannesburg Bar Council.
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The said athitralion shall be held:

In a summary manner, i.e. on the basis that it shaft not be necessary observe or
carry out either:

the usual formabties or procedure(e.g. there pleadings or dlscovery) and/or

'the strict rules of evidence;
Immediately and with a view to its being completed, if possible, within 21 (twenty one)

business days after it is demanded;
On the basis that the Arbitrator shall decide the matters submitted to him

according to what he considers just and equitable in the circumstance, and

therefore, the strict rules of law shaft not be Qbserved or be taken Into account by him in

arriving at his decision;

Otherwise (but subject to 1.1 and 1.2) under the provisions of the Arbitration Act No.42
of 1965 of the Republic of South Africa (as amended from time to time).

Any Party to the arbItration shall be entitled to be legally represented at the Arbitration

proceedings. in the event of any Party deciding to be so legally represented, he shall be

required to notify the other Party of such Intention not less than 7 (seven) days prior to

the date set aside for the hearing of the arbitration, to enable such other Party itself to be

legally represented.

Breach:

Should either party breech any of the terms and conditions of this and

fail to remedy such breath within a period of 14 days after receipt by the defaulting party

of written notice from the other party ("the aggrieved party") requiring It to do so, then the

aggrieved party shall be entitled without prejudice to such other rights as it may have,

to claim immediate payment andior performance by the defaulting party of all the
defaulting party's obligations, all without prejudice to the party" rights to claim

damages; provided that the aggrieved shall not however, be entitied to cancel

this agreement for any breach by the defaulting party unless such breath is a material

breach going to the root of this agreement arid incapable of being remedied by a payment

in money, or if it is capable of being remedied by a payment in money, the defaulting

party shall have failed to pay the amount concerned within 14 days after determination

of the amount so payable.

In the event of the Seller being placed under liquidation, judicial management or

In the event of the estate of the Seller, being sequestrated then the Buyer shall be

entitled, without prejudice to such other rights as it may have, to cancel the

contract forthwith,

Cession and

Neither party may cede or assign the whole or any part of its rights or obtigatkris

under this agreement to any other party without prior consent in writing of the other party,

provided that such consent not be unreasonably withheld. This agreement

shall be binding upon and shall hereto. Any purported assignment of

party without the said written consent by the other party shall be void.
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No indulgence whiot, any of the parties ç'the grant to any other or others of
them ("the grantee(s)") shall constitute a waiver of any of the rights of the grantor, who
shall riot thereby be preoluded from exerdsing any rights against the grantee(s) Wnk±i
might have arisen In the past or which might arise in future.

Non-variation:
No addition to variation or consansual cancellation of any provision in. this contract,
Including this provision, shall be of any force or effect unless reduced to writing and signed

by or on behalf of the parties.

Counter-signature:
The signature by either party of a counterpart of this offer will be as effective as If that party

had signed the same document as the other party.

THUS DONE arid SiGNED at

_______________

on this the day of
2016

in the presence of the undersigned witnesses:-

AS WITNESS:

I

1.

2,

T US DONE and SIGNED at

_________2018

in the undersigned witnesses:-

For and on behalf of
TEGETA EXPLORATION AND
RESOURCES PlY LTD.

on this the day of

AS WITNESS:

1.

2.
M COAL MINE

PTY LTD.
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From: piers m
Date: Tuesday 10 May 2016 at 3;L4 PM

To: Nazeem Howa <nazeem kbay.co.za>, Ronica Ragavan <ranica oakbay.co.za>

Subject: FW: Tegeta Coal Recon

FYI.

From: piers m matuscD nassociates.co,za>

Date: Monday 25 AprIl 2016 at 8:5a AM
To: Nazeem Howa Peter van den Steen

Cc: Ronica Ragavan <ro
.Jared Nickig ns,com>

Subject: Fwd: Tegeta Coal Recon

Hi Peter I Nazeem

Please find attached the latest reconciliation on the coal supply.

We have deilvered in excess of the existinig coal supply agreement and we need to
invoice and close that transaction.

I have attached hereto the proposed supply for 250k tons per month. This is still
subject to operational confirmation on the tonnage. We can review the payment
terms on this only if we have a corresponding cornmftmeat in terms of PCF. I have
thus attached a PCF agreement for your consideration.

The extended payment terms will have a very significant impact on Optimums cash
flow in month 1, likely to be in excess of R220 million. For the avoidance of doubt we
cannot sign extended payment terms on the coal unless we have the PCF agreed to.
We are busy working on the annexure to this agreement and will forward a draft
shortly.

Please can I have your comments on both the PCF agreement and coal supply

agreement.

Regards
Piers

From: uMichelle Scruse"
To: "Piers Maisden"
Sent: Friday, April 22, 201.6 12:23:23 PM
Subject: Fwd: TegetaCoal Recon

From: Jan (Shanduka - ZAY
To: MichelLe Scruse
Cc: "De Bruin, Thys (Optimum - ZA) <Thvs.DeBruin@glencore.co.za'
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Sent: Friday, April 22, 2016 12:11:31 PM
Subject: RE: Tegeta Coat Recori

Michelle,

Herewith the recon as requested.

An amount of R36m was received yesterday as payment for the previous invoice.

Regards

Jan

From: Michelle Scruse
21 AprIl 2016 16:47

To: Meyer, Jan (Shanduka - ZA)
Subject: Tegeta Coal Recon

Hi Jan

Can I please ask for the recon of the Tegeta Coal? Ic. Delivered, invoiced and paid.
Also can I please ask for the Last weeks Invoice for 36m and could you check that the paid
today reLates to this Invoice?

Thanks

Michelle Scruse CA (SA)

a: +27(0)52 649 8137 t:: +27(0)11 725 716617

f +27(0)86554 9996 w; wwwmatusonassociates.cp,za

Should you not be the addreese+ and receive this e-mail by miStake, kindly notify the sender and delotO this e-mail, Immediately end do not
disclose or usa same in any mnermnar whatsoever. Views and opinions expressed in this e-mail are those oIthe sender Unless clearly stated as
those of company, The company accepts no lability whatsoever for any loss or damages whatsoøver and howsoever incurred, or suffered,
resulitng, or arising, from the use of this email or its attaclimentz. The company does not warrant he Integrity otihis e-mail It is tree of
errors, virüses,Interceptlon or

Please consider Vie environment before thIs ernst.
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POST-COMMENCEMENT FINANCE AGREEMENT

among

TEGETA EXPLORATION & RESOURCES PROPRIETARY UMITED

and

OPTIMUM COAL MINE PROPRIETAIV( UMITEC) (in business rescue)

represented by

PIERS MICHAEL MARSDEN AND PETRUS FRANCOIS VAN DEN STEEN (In their capadty as

business rescue practluoners)

1 INTERPRETATION AND DEFINITIONS

In this Agreement, clause headings are used for convenience only and wifi not be

used in Its Interpretation, and, unless the context clearly Indicates a contrary

Intention, -

1.1 a word or an expression that denotes -

i,i.i any gender, includes the other gender;

1,1,2 the singular, includes the plural and vice

a an artificial orjurlstic person and vice
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the following words and expressions will, unless otherwise stated or clearly

Inconsistent with the context In which they appear, bear the following

meanings, and other words and expressions derived from the same origins as

those words and expressions (that is, cognate words and expressions) will

bear corresponding meanings,

the written—

Ag whic

a-nd claims iniriwr

S 'Advance" - the advance of Post-Commencement Finance by the Lender

to the Borrower pursuant to clause 4; and "Advanced" will have a

cognate meaning;

"Advance Date" - in respect of an Advance, the date on which any cash

Is Advanced by the Lender to the Borrower pursuant to clause 4;

"Agreement" this document together with its anrtexures (If any), each

as amended, novated or reinstated from time to

1.2.51.2.4 "Applicable Laws" - In relation to a person, will include all and any -

1 and subordinate legislation and common law;

regulations;

ordinances and by-laws;

codes of practice, directives, guidance notices, judgments

and decisions of any competent authority or any governmental,

intergovernmental or supranational agency, body, department or

regulatory, self-regulatory or other authority or organisatiori, which,

for the avoidance of any doubt, will include Basel II, Basel Ill and

any amendment or replacement thereof; and

2.1

-- - LL
-

held by the B&rfewerf
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.2.4.5 other similar provisions,

from time to time, compliance with which is mandatory for that person;

— _eAvaHabiDltY Period" the period commencing on the

and terminating on the Termination of—j

-thc

cguisitlon-

1.2.5,3

'Borrower" — Optimum Coal Mine Proprietary Limited (registration

number 2007/005308/07) (in business rescue), a private company duly

Incorporated and registered in accordance with the laws of South Africa,

which was placed In voluntary business rescue on 4 August 2015;

the persons appointed jointly to oversee the Borrower during

the Business Rescue Proceedings, as contemplated in section 128 of the

Companies Act, being Marsden and van den Steen, or any business

rescue practitioner that succeeds or replaces them In respect of the

current Business Rescue Proceedings;

the financial forecast prepared in respect of the

Borrower for the f Period, which sets out

the anticipated income and expenditure of the Borrower for the first six

of Availability Period, a copy of whIch is attached

as Annexure A to this Agreement;

"Business Day" - any day other than a Saturday, a Sunday or an official

public holiday in South Africa;

Rescue proceedings" - the business rescue proceedings, as

contemplated In Chapter 6 of the Companies Act1 that commenced on

4 August 2015 in respect of the Borrower and in respect of which

the BRPs were appointed;
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(

outstandhig" at any point in timer that portion of any amount

Advanced by the Lender to the Borrower that has not yet been repaid by

the Borrower to the Lender at that point in time;

Actt the Companies Act 1'lo 71 of 2008, and the

regulations promulgated in respect thereof, including those provisions of

the Companies Act No 51 of 1973 that have not been repealed;

- in relation to an asset,

to encumber that asset in any way, Including by way of a cession

In securitaterr) debit!1 a mortgage bond, a general notarial bond,a

special notarlal bond or a pledge;

1,Z,11.21.2.13.2 to grant any other analogous or similar securlt:y interest of any

n8ture whatsoever over that asset;

arrangement under which money or claims to, or for the benefit

of, a bank or other account may be applied, set-off or made subject

to a combination of accounts, so as to effect discharge of arty sum

owed or payable to any person in respect of that asset; or

any other type of preferential agreement or arrangement (Including

any title transfer and/or retention arrangement), the effect of which

Is the creation of security over that asset,

and will have a cognate meaning;

Of any circumstance or event specified in clause 10;

incorporated in

4
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Event" any of the following circumstances or events

occurring after the Signature Date -

order or declaration is made, steps are taken, or a meeting of the

directors or shareholders of the Borrower is convened to consider

the passin9 of a resolution, or a resolution is proposed or passed, for

the bankruptcy, liquidation (whether provisional or final), winding-up

or deregistration of the Borrowers estate; or

administrator or liquidator (other than the BRP5) Is appointed in

respect of the Borrower or any material part of its assets or the

Borrower requests any such appointment;

Tegeta Exploration & Resources Proprietary Limited

(registration number 2006/014492/07), a private company duly

incorporated and re9lstered in accordance with the laws of South Africa;

4a-aoLz.17__"Marsden" - Piers Michael Marsden (identity number 770305 5168 084);

be—and

public

}ncorptedortdrtgiztcrttifl accord;nca'wtth the laws of

Balance" - in relation to any Post-Commencement

Finance Advanced by the Lender at any point In time, the sum of the

Capital Outstanding, pius any interest that may have accrued thereon, at

that point in time;
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"ParUes" the Lender, the Borrower and the BRPs; and "Party" will

mean any of them, as the context may require;

Account" - will bear the meaning assigned to this term in

clause 4.2;

Notice" - will bear the meaning assigned to this term In clause 4.1;

Finance" - the finance granted by the Lender to

the Borrower In terms of this Agreement;

Rate" - the basic rete of interest (percent, per annum,

compounded month!y-in-arrear and calculated on a 365-day year,

irrespective of whether or not it is a leap year) from time to time quoted

by First National Bank (a dIvision of FirstRand Bank Urnited) as being fts

prime rate, as certified by any director or manager of that bank, whose

appointment1 authority arid/or designation it will not be necessary to

prove;

or "R" the lawful currency of South Africa, being the Rand;

eorporat�d and stered-i laws of South Africa,

to this tcrm In the

Ag rccmcr't

Date" - when this Agreement has been signed by all Parties

(whether or not ri counterparts), the latest of the dates on which this

Agreement (or any counterpart) is signed by any such Party;

thc

PMM-U11.1-342



PCF Agreement Coal Mine -
21042016

1. ti Rescue

Proceedings in Borrower for any reason

Commftment° - the maximum amount of Post-Commencement

Finance available for draw doWn by the Borrower from the Lender during

the AvaIlablIlty Period, being and

den Steerf Petrus Francols Van den Steen (identity number

681107 5024 087);

1,3 any reference to any statute, regulation or other legislation will be construed

as a reference to that statute, regulation or other legislation as at the

Signature Date and as amended or substituted from time to time;

1.4 if any provision in a. definition Is a substantive irovisiofl conferring a right or

Imposing an obligation on any Party, then, notwithstanding that it is only In a

definition, the Parties will give effect to that provision as if it were a

substantive provision in the body of this Agreement;

i.s where any term Is defined within a particular clause other than this clause 1,

that term wLU bear the meaning assigned to it in that clause wherever it is

used in this

1.6 where any number of days Is to be calculated from a particular day, that

number will be calculated as excluding that particular day and commencing on

the next day. If the last day of the number to be so calculated falls on a day

that is not a Business Day, the Last day will be deemed to be the next

succeeding Business Day;

1.7 any reference to days (other than a reference to Business Days), months or

years will be construed as a reference to calendar days, months or years, as

the case may be;

1.8 the cancellation or termination of this Agreement will not affect those

provisions of this Agreement that expressly provIde that they will operate after
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any such cancellation or termination, or which must necessarily continue to

have effect after such cancellation or termination, notwithstanding that the

clauses themselves do not expressly provide for such continuity;

where any day for the performance of any obligation or the payment of arty

amount In terms of this Agreement falls on a day other than a Business Day,

that obligation will be performed or that amount will be paid on the

immediately preceding Business Day;

1.10 the use of the words or include", followed by a

specific example/s, will not be construed as limiting the meaning of the

general wording preceding the exampie/s, and the rule that words of the same

kind will be interpreted the same way (that is, the elusdem generls rule) will

not be applied in the interpretation of that general wording or those specific

examples; and

1.11 the terms of this Agreement having been negotiated and drafted for the

benefit of all Parties, the rule of construction that a contract will be interpreted

against the Party responsible for the drafting and/or preparation thereof (that

is, the contra proferentem rule) will not apply.

2 INTRODUCTION

The board of directors of the Borrower passed resolutions on 31 )uiy 2015 for

the Borrower to be placed under supervision and subject to business rescue in

terms of Chapter 6 of the Companies Act.

2.2 The BRPs have been duly appointed as such in accordance with the

requirements of the Companies Act.

2.3 The Lender to—acquired 100% of the shares of the Borrower pji

15 April

2.4 The Borrower requires funding in the form. of in

order to, inter a/Ia, satisfy its operating and capital expenses as contemplated

in the Budget Forecast during the Availability Period.

8
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The Lender has agreed to provide such Post-Commencement Finance to the

Borrower on the terms and subject to the conditions set out in the Agreement.

Parties are accordingly entering Into this Agreement to set out the terms

on which the Lender provides Post-Commencement Finance to the

1-, 2, this 3 Qnd

datc r full9im ent (or

wi4ting by thc

usc 1, 3,. and 15 to 21-

) w--not

bc pe

would h-cvc been had tib- Agree;

—any cloim agQilrt other

a

of t by which

$

effect

I!'

PMM-U11.1-345



PCF Optimum CO& Dmft l./#3754082v1
U U 3 0

43 PURPOSE

All amounts that are Advanced by the Lender to the Borrower In terms of this

Agreement may only be used for (I) the payment of the costs of the Business

Rescue Proceedings (including the costs of the BRPs and any legal costs

related thereto); (II) general corporate, operating, capita! and working capital

purposes of the Borrower as contemplated in the Budget Forecast; and

(UI) any other purpose approved in writing by the Lender.

in uthising the Post-Commencement Finance, the BRPS shall at all times act in

good faith in accordance with the spirit and purport of this Agreement and in

accordance with the duties imposed on them by, and the requirements of, the

Companies Act,

S4CASH ADVANCES TO BORROWER

BRPs will be entitled, by delivering a written notice ("PCF Notice") to the

Lender on any Business Day during the Availability Period, to require the

Advance from the Lender of Post-Commencement Finance in order to fund the

cash requirements of the Borrower as contemplated in the Budget Forecast,

provided that -

PCF Notice will be irrevocable; and

.1.242__the Borrower will not be entitled to deliver more than one PCF Notice in

any consecutive seven-day period, unless agreed in writing by the

Lender shal, on the date specified in the relevant PCF Notice, Advance to

the Borrower the amount specified in such PCF Notice by way of en electronic

funds transfer into the following bank account (UPCF free of any

deduction, set-off or withholding of any nature whatsoever (including any

costs Incurred in making the payment), -

frlO
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Borrower acknowledges that the payment by the Lender of any portion of

the Total Commitment In accordance with the provIsions of this clause 4 will

constitute a valid and proper discharge by the Lender of Its obligation to

advance such portion of the Total Commitment in terms of this Agreement.

65 GENERAL PROVISIONS APPLICABLE DRAW-DOWN

Form of PCE Notice

Each PCF Notice delivered by the Borrower to the Lender in terms of clause 4

will be substantially In the form attached to this Agreement as Armexure B,

duly signed by the BRPs on behalf of the Borrower, and must contain at least

the following details -

the aggregate principal to be drawn-down pursuant to the

deilvery of that PCF Notice, which will be an amount of not less

than Rj5 000 OOQJ or any multiple thereof (or, if the amount available to

be drawn under thIs Agreement is less than R.L5 000 0001, such lesser

amount)

period for which the funding is required, the details for the payments

that will be made wIth such funding and where such payments are

contemplated in the Budget Forecast; and

the Advance Date on which the principal amount is to be Advanced by the

Lender to the Borrower, which will be a date not less than three and not

more than five Business Days after the date on which the PCF Notice is

received by the Lender.
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"

The Borrower will not be entitled to notify a and the Lender wfli

not be obliged to Advance, any amount

an Event of Default has occurred and Is continuing;

the end of the Availability Peilod;

If the Advance of the amount notified pursuant to that PCF Notice would

result In the Total Commitment being exceeded; or

on any day other than a Business Day that Is not less than three and not

more than five Business Days after the date of the PCF Notice, provided

that the day must fall within the period commencing on the Signature

Date and terminating on the last date of the Availability Period.

Subject to the foregoing provisions of this dause 5, on the Advance Date

specified in a PCF Notice received by the Lender, the Lender shall Advance to

the Borrower the amount so notified by way of an electronic funds transfer Into

the bank account nominated by the Borrower In that PCF Notice.

Interest will be calculated and accrue daily on the Outstanding Balance at the Prime

Rate plus 2.5% from the first Advance Date to the date on Which the Outstanding

Balance Is fully end finally settled (Inclusive of the first Advance Date, but exclusive

of the date on which the Outstanding Balance is fully and finally settled).

&7_REPAYMENT OUTSTANDING

8+7,1 The Outstanding Balance will not be repayable prjor to

as Aor

#12
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.2.

thea repayment method of the Outstanding Balance shall be agreed

between the Lender and the Borrower.

a result of a brcach

in acccrdancc with its terms, the the

-become

contemplated In sectionthe •

€emponles Act for the Business Rc3cuc'ProcoGdingsr

&47.3 If the Business Rescue Proceedings are terminated In accordance with

section 141(2)(a) of the Companies Act such that the Borrower Is placed In

liquidation, then the Outstanding Balance will be repayable pursuant to such

liquidation subject to the provisions of section 135 of the Companies Act.

PRO VIEZONS APPUCABLE TO PAYMENTS

Unless this Agreement specifically provides otherwise, the Borrower shall pay

all amounts payable by it to the Lender in terms of this Agreement without any

deduction, set-off or withholding of any nature whatsoever, in freely available

cash into such bank account as may' have been nominated by the Lender to

the Borrower in writing before the date of the payment in question.

All payments made In terms of this clause B will be made In Rand.

WARRANTIES

_____Jntroductlofl

The' Borrower gIves the Lender the representations and warranties (each,

a Warranty! and collectively the in

clause 9.2, on the basis that -

Borrower's Warranty, unless specIfied otherwise, is made and given

as at the Signature Date and thereafter will be deemed to be repeated

each day until such time as at the obligations of the Borrower under this

Agreement have been fully and finally discharged, an and

ii

the
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deemed repeated, is and will be accurate and complete in all material

respects;

-.9.1.2 each Borrower's Warranty will be an independent arid separate warranty

and will in no way be limited to or restricted by reference to or by

inference from the terms of any other warranty or by any other provIsion

in this Agreement;

10.1.39.1.3 Insofar as any Borrower's Warranty is promissory or relates to a future

event, such Borrower's Warranty will be deemed conclusively to have

been given as at the due date for fulfilment of the promise or for the

happening of the event, as the case may be; and

Borrower's Warrant:y, to the extent that It Is expressed in an

inappropriate tense, will be construed arid read in the appropriate

Warranties

The Borrower represents and warrants to and in favour of the Lender that -

10.2.19.2.1___the Borrower is a private company with limited liability, duly incorporated

md validly existing under the laws of South Africa;

the Borrower has -

the legal capacity and power to enter into and perform; and

taken all necessary actions (whether corporate or otherwise) to

authorise its entry into and performance of,

this Agreement;

10.2.3922,3 the obligations expressed to be assumed by the Borrower under this

Agreement are legal, valid and are binding on, and enforceable against,

the Borrower;
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the entry into and performance by the Borrower of this Agreement do not

and will not conifict with -

1 any Applicable Laws in respect of the

4047 Its constitutional documents; or

any agreement or instrument binding upon It or any of its assets or

constitute a default or termination event (however desalbed) under

any such agreement or instrument; and

It has the power to enter into, perform and deliver, and has taken all

necessary action to authorise Its entry into, performance and delivery of,

this Agreement.

If

insolvency Event occurs; or

is any change in Applicable Laws that renders or may have the

effect of rendering any provision of this Agreement Illegal, invalid or

unenforceable arid that/those provision/s Is/are not substituted with

alternative legal, valid, binding and enforceable provisions or documents

to the satisfaction of the Lender,

then the Borrower will be deemed to be in default, and the circumstance or

event In question wUl be regarded as an #Event of

to the provisions of clauses 11.3 and 11.5, if an Event of Default

occurs, then, notwithstanding anything to the contrary contained anywhere
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else in this Agreement, the Lender will, without prejudice to its other rights in

terms of this Agreement or at Applicable Law, have the right to -

12.1.1flJ.,1__cancel this Agreement and to claim repayment of the Outstanding
Balance at that time (as evidenced by the certificate contemplated in

clause 11,2), which wUl become Immediately due and payable;

immediate specific performance by the Borrower of its obligations

under this Agreement, whether or not then due for performance; and/or

12.1.311.1.3__,make such payments on behalf of the Borrower and do all such other

things as the Lender may consider necessary for the protection of its

rights or Interests, on the basis that the Borrower shall forthwith

reimburse the Lender for any amounts paid and/or expenses incurred by

the Lender as a result thereof.

certificate signed by any director of the Lender (whose appointment need

not be proved) as to the existence of and the amount of the Outstanding

that such amount is due and payable1 which will include the amount

of interest accrued thereon, shall, in the absence of clerical or manifest error,

be prima proof of the contents and correctness thereof for the purposes

of provisional sentence, summary judgement or any other proceedings

(including any action) instituted by the Lender and shall be valid as a liquid

document for such purpose.

Lender acknowledges and agrees that the moratorium on legal

proceedings contemplated In section 133 of the Companies Act remains in

place during the Business Rescue Proceedings regardless of whether an Event

of Default has occurred.

remedy conferred by this Agreement is Intended, unless specifically stated

otherwise, to be exclusive of any other remedy that Is otherwise available at

Applicable Law. Each remedy will be cumulative and In addition to every other

remedy given hereunder or now or hereafter existing at Applicable Law. The

election of any one or more remedy/les by the Lender will not constitute a

waiver by the Lender of the right to pursue any other remedy available to it.
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anything to the contrary contained anywhere else in this

Agreement, no Party will be entitled, under any circumstances whatsoever, to

cancel or terminate this Agreement, unless otherwise agreed in writing among

all Parties.

ADVICE

Each Party acknowledges that, In entering into this Agreement, It has been free to

secure independent accounting, legal, tax and/or other advice as to the nature and

effect of all of the provisions of this Agreement, and that it has. either taken such

independent accounting, legal, tax and/or other advice or dispensed with the

necessity of doing so. In addition, each Party acknowledges that all of the

provisions of this Agreement and the restrictions contained In it are fair and

reasonable in all of the circumstances and are part of the overall Intention of the

Parties in connection with this Agreement.

OF BENEmS

The Borrower hereby renounces the benefits of the defences and exceptions of no

value received, non numerates pecunlee, non cause clebftf, errors calculi and

revision of accounts, with the full force, meaning and effect of which the Borrower

declares Itself to be acquainted.

Parties choose dornidillum cltaridl et executandl for all

purposes relating to this Agreement, Including the giving of any notice end the

serving of any process, as follows

physical - Lower Ground floor, Block A

Greystone Ridge Office Port

144 Katherine Street

San dton

2196

e-mail - nazeemh@oakbay.co.za

attention - Nazeen Howa
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and BRPs

physical Floor

23 Melrose Boulevard

Meirose Arch

2196

e—mail pmarsden@ matusoflassociates. co.za
za

attention - Piers Marsden I Peter Van den
Blankflcld

Party wiN be entitled, from time to time, by giving written notice to the

others1 to vary its physical Dornicilium to any other physical address (not

being a post office box or poste re.stante) and to vary Its e-mail Domicilium to

another e-mail address.

I-5r314.3_Any notice given by any Party to another which is delivered by

hand between the hours of and on any Business Day to the

physical Domicilluni of the Addressee, will be deemed (unless the contrary is

proved by the Addressee) to have been received at the time of delivery,

notice given by any Party to another, which is successfully transmitted by

e-mail to the e-mail Domicii[um of the Addressee, will be deemed (unless the

contrary is proved by the Addressee) to have been received on the day

immediately succeeding the date of successful transmission thereof.

provisions of this clause 14 will not operate so as to invalidate the giving

or receipt of any written notice which Is actually received by the Addressee

other than by a method referred to in this clause 14,

notice In terms of, or in connection with, this Agreement will be valid and

effective only if it is in writing and if it is received or deemed to have been

received by the Addressee.
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4&415.1_Any dispute will be finally resolved in accordance with the rules of the

Arbitration Foundation of Southern Africa (UAPSAU) before a panel of three

arbitrators (at least one of which will be a retired judge), with one arbitrator

nominated by each Party to the dispute. If there are only two Parties to the

dispute or If the Parties are able to organise themselves into two groups for

the purposes of any dispute, then a third arbitrator will be chosen by

agreement between the two arbitrators or failing such

agreement between each Party to the dispute or the two

arbitrators within seven days after the date of their appointment, as the case

may be, appointed by APSA on the request of any Party.

Party to this Agreement -

expressly consents to any arbitration In terms of the aforesaid rules being

conducted as a matter of urgency in accordance with the Expedited

Rules; and

authorises any other Party to apply, on behalf of all Parties, In

writing, to the secretariat of in terms of article 23 of the aforesaid

rules for any such arbitration to be conducted on an urgent basis4

majority decision of the arbitrators will be the decision of all of the

arbitrators, and a unanimous decision is not required in terms of this

clause 15.

award or order that may be made by the arbitrators

be final and binding on the Parties In the absence of clerical or

manifest error;

be carried into effect by the Parties; and

may be made an order of any competent court by any of the Parties.
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arbitration will be held at a venue in Johannesburg and in accordance with

formalities and/or procedures determined by the arbitrators, and may be held

In an Informal and summary manner, on the basis that it wilE not be necessary

to observe or carry out the usual formalities or procedures, pleadings and/or

discovery, or the strict rules of evidence.

the purposes having any award or order made by the arbitrators being

made an order of court, each of the Parties hereby submits itself to the
jurisdiction of the High CoUrt of South Africa (Gauteng Local

Division, Johannesburg).

hearing of the arbitration will be held in camera. Save to the extent

strictly necessary for the purposes of the arbitration or for any court
proceedings related thereto, no Party shall disclose or permit to be disclosed to

any person any information concerning the arbitration or the award (including

the existence of the arbitration and all process, communications, documents or

evidence submitted or made available in connection therewith).

the charges and any other costs have to be paid before the

arbitrators have made their award in respect of those charges arid costs, the

Parties shall bear and pay those charges and costs equally, pending any

determination as to liability therefor by the arbitrators, provided that the

Parties will be obliged to reimburse each other the amount of any such charges

and costs in accordance with (arid as soon as reasonably possible after) any

determination as to their liability therefor Is made by the arbitrators.

clause 15 Is severable from the rest of this Agreement and will remain in

full force and effect notwithstanding any cancellation, expiration or termination

of this Agreement.

LAW

This Agreement will, In all respects (including its existence, validity, Interpretation,

Implementation, cancellation, termination and enforcement), be governed by the

laws of South Africa.
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4-&flCESSION, DELEGATION AND ASSIGNMENT

No Party will be entitled, without the prior written consent of the other Parties, to

cede, delegate, assign, Encumber or otherwise transfer all or any of its rights
and/or obligations under this Agreement, either absolutely or as collateral security,

to any third party.

Each provision of this Agreement is, notwithstanding the grammatical relationship

between that provision and the other provisions of this Agreement, severable from

the other provisions of this Agreement. Any provision of this Agreement that is or

becomes Invalid, unenforceable or unlawful in any jurisdiction will, in such

jurisdiction only, be treated as pro non scripto to the extent that it is so Invalid,

unenforceable or unlawful, without invalidating or affecting the remaining provisions

of this Agreement, which will remain of full force and The Parties declare that

It is their Intention that this Agreement would have been executed without that

invalid, unenforceable or unlawful provision if they were aware of that invalidity,

unenforceabliity or unlawfulness at the time of the execution of this Agreement.

Q4I2GENERAL

Agreement constitutes the sole record of the agreement among the

Parties in relation to the subject matter hereof. No Party will be bound by any

express, tacit or implied term, representation, warranty, promise or the Ilice

not recorded herein. This Agreement accordingly supersedes and replaces all

prior commitments1 undertakings or representations, whether oral or written,

among the Parties In respect of the subject matter hereof.

addition to, variation, novation or agreed cancellation of, any provision of

this Agreement (including this provision) will be binding on the Parties unless

reduced to writing and signed by or on behalf of all Parties.

the purposes of this Agreement, -

data message, as defined in the Electronic CommunicatIons and

Transactions Act No 25 of 2002 other than an e-mail, will

constitute writing; and
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electronic signature or advanced electronic signature, as defined

in ECTA, will constitute a signature, except for the purposes of varying

any date referred to In this Agreement or giving any approval or consent

in terms of this Agreement.

indulgence or extension of time, which any Party may grant to

any other, nor any election or failure by the Grantor to enforce, whether

completely or partially, or delay the enforcement of, any of its existing or

future rights, will constitute a waiver of, or, whether by estoppel or otherwise,

limit (or be deemed to limit) any of, the existing or future rights of the Grantor

in terms hereof, save In the event and to the extent that the Grantor has

signed a written document expressly waiving or limiting that right.

prejudice to any other provision of this Agreement, any

including any business rescue practitioner, liquidator or

trustee, of any Party will be bound by thts Agreement.

signature by any Party of a counterpart of this Agreement will be as

effective as If that Party had signed the same document as the other Parties.

Each Party shall bear arid pay its own costs In relation to the negotiation, drafting,

finalisation and signing of this Agreement.

****SIGNATLJR.E PAGES TO FOLLOW****
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Signed at on 2017

for Tegeta Exploration & Resources

Proprietary Limited

DRAFT NOT FOR SIGNATURE
that he Is du

authorised hereto

Name:

Position: DirectorfAuthorised Signatory

at on 2017

for Optimum Coal Mine Proprietary Limited

(In business rescue)

DRAFT - NOT FOR SIGNATURE

who warrants that he Is duly
euthorised hereto

Name: Piers Michael Marsden

Position: Business Rescue Practitioner

Signed at on 2017

for Optimum Coal Mine Proprietary Limited

(In business rescue)

DRAFT - NOT FOR SIGNATURE

who warrants that he Is duly
authorised hereto

Name: Petrus Francois van den Steen

Position: busIness Rescue Practitioner

'9
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Second PCF Agreement - Optimum Coal Mine - braft

ANNEXURE 8 - FORM OF PCF NOTICE

TO: Tegeta Exploration & Resources Proprietary Limited

DATE: [insert date]

FINANCE AGREEMENT

1 We refer to the post-commencement finance agreement dated

( I

20164 ("PCF Agreement") between Tegeta

Exploration & Resources Proprietary Limited (In its capacity as the lender)

("Tegeta"), Piers Marsden and Pieter van den Steen (in their capacity as our duty

appointed. business rescue practitioners) and us (In our capacity as the borrower),

and hereby give you notice that we wish to draw-down an amount of on

under your obligation to provide post-commencement to us in terms

thereof, which amount must be paid In accordance with the provisions of the

PCF Agreement into., the following 8ccbUnt -

.NàmeàfAccoUñtH
-

Bank

•. .-- . .

Optimum Coal Mine Proprietary

Limited

Standard Bank

Account Number 000 36 4029

Branch Johannesburg

: : 000205

2 The funding Is for the following purposes and in the following amounts for

those purposes:

tinsert details of fundhi'g required]

3 We hereby warrant apd confirm to you that, as at the date of this notice, -

3.1 the amount of the draw-down notlfie.d by us in this notice will not result in the

Tot& Commitment being exceeded; and

91
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3.2 no Event of Default (as this term is defined in the PCF Agreement) has

occurred and/or is continuing.

Signed at On 2017

for Optimum Coal Mine Proprietary Limited
(in business rescue)

DRAFT NOT FOR SIGNATURE

who warrants that he is duly
authorised hereto

Name: Piers Marsden

Position: Business Rescue Practitioner

Signed at on 2017

for Optimum Coal Mine Proprietary Umited
(In business rescue)

DRAFT NOT FOR SIGNATURE

who warrants that he is duly
authorised hereto

Name: Petrus Francols van den Steen

Position: Business Rescue Practitioner
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uOJ4o
(RegIstration No: 2007/005308/07)

A Glenoore

Business Address: Nil Hendrina Road. P flenshope Pullenshop
Mailing Address: Private Bag X1201, Puilenshope, 1096, South Africa,

TeI:+27 13 2965111
Registered 23 Melrose Boulevard, 1st Floor, Meirose Arch, Melrose North, Johannesburg, 2196, South

Africa
Mailing Address: Suite No. 19, PrIvate Bag XI, Meirose Arch, Johannesburg, 2076

Tek +27 11 712 0600 Fax: +27 11 7120697
Dhactom K Cohen, CM Eplsron, P TNoube

21.04.2016

Exnloratlon Rescurces Ltd
144 Katherine Str, Grayston Ridge Office Park,
Block A,Lower Ground Floor,
Sandown, 2146

Atteuflon: Mr Nazeesn flowa

Ee SALE OF COAL CONTRACT uS

Optimum Coal Mine (Pty) South Africa (hereinafter known as is pleased to
confirm the sale of steam coal to Tegeta Exploration and Resources (Pty) Ltd.
(hereinafter known a.s nBuyerh), according to the following terms and conditions:

Material: Steam Coal

QuantIty: 250,000 MT per month, subject to production being sufficient to the
nearest truck Load

Evenly spread at a rate of 7,000 MT pd- 12,000 MT pd

Delivery: May 2016 to October 2016

Seller's Colliery: Refers to Opthnuni Colliery,

Price: R18.68/GJ on a Gross as received basis plus transport rate as
negotiated with the relevant transporter and Optimum Coal Mine
DAP Delivery point (excluding VAT)

Payment The Seller Will submit an invoice to the Buyer within the first week
of each month detailing the coal supplied in the preceding month.

Payment of each invoice shall be made by the Buyer 3G calendar
days from statement, via telegraphic transfer into the Seller's
nominated bank account, without any counterclaim, deduction,
off or wititholding of any nature whatsoever.

p a g e
0
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Quality: Specifications all on an ISO "air basis, unless otherwise stated:

Quality
Parameter

Unit
Quality

—

Quality
Rejection Linilt

Measurement
basis

Caloriik Value
lvJJPKg

24,0
<23.50

AirDried

Total Moisture % 8.0 >9.0 AsReoeived

Ash

Volatiles

%

%

25.3

21.1

>25.3

<21.0

Air Dried

Air

Sulphur °% 11% >124 - Air DHed

Analysis:
The Seller shall set aside clearly labeled stockpiles of approximately MT each at
the Seller's Colliery.

Sampling and analysis to be performed by Bureau Veritas Inspectorate Laboratories
(Ply) Ltd (".BV8) for each stockpile at the Seller's Colliery. Costs of the same to be for the

Seller's account.

Results of each clearly marked pre-certified stockpile will be sent to the Buyer for
approval.

The Buyer will also send the Eskoni certified laboratory ("Eskom lab'3) GCV (as received)

result to the Seller for approval.

Material can only be uplifted from the pre-certified stockpile once:
The results of both the Eskom lab and BV lab have been sent to all

Parties; and

The CCV (as received) result of the Eskom lab is uot more than 0.20
Mjfkg (as received) lower than the CCV (as received) of the BV lab.

Provided both these conditions are fulfilled, the Material can be uplifted from the pre-
certified stockpile and Payment will be based Eskom lab CCV (as received).

Weight 1)etermhiation:
Tonnage to be determined by the assigned weighbridge at Seller's Colliery. Results will
be final and binding for the purpose of settlement,

1)elivery Point:
Eskom's Arnot Power Station Middleburg or otherwise speeified,

Risk & Ownership:
Risk in the Coal Product supplied in terms of this Agreement will pass to time Buyer when

such coal is delivered to the Delivery Point Ownership of Coal Product will pass to the

ZJPage
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Buyer once it has been paid for in accordance with this Agreement. r J 4

Force Majeure:
If because of Force Majeure Seller/Buyer is unable to carry out any of his obligations
under this contract, and if such party promptly gives to the other party written/telex
notice expressly claiming Force Majeure, then the following shall apply:

The term 'Torce Majeure" as used in this agreement shall mean any causes reasonably
beyond control and without fault or negligence of the party affected thereby which
wholly or in substantial part prevent the loading, unloading, delivery of the product sold

hereunder.

The Force Majeure situations are including but not limited to acts of the public enemy,

acts of war, riot or civil commotion, labor disputes, labor or material shortages,
accidents, fires, explosions, floods, acts of God, breakdown or damage of plant,

equipment, partial or complete embargoes, interruptions to contingencies or

transportation, acts of governmental authority, acts, rules, regulations of any
government, and if a condition of Force Majeure occurs and notice is the

obligations of the party giving such notice shall be suspended. Should the Force
Majeure event not be remedied within 90 days of its occurrence, then either party may by

way of written notice, cancel this contract.

Arbitration:
Any controversy or claim arising out of or relating to this contract or any alleged breach

thereof shall be settled by arbitration in Johannesburg as follows:

The Parties to the dispute may mutually agree to the appointment of any person to act as

Arbitrator but failing such Agreement, the Arbitrator shall be an Advocate of no less than

10 (ten) years standing (alternatively, in

respect of any technical or operational dispute, by any independent person with a minimum

of 10 years! experience in the appropriate field), appointed by the Chairman for the time

being of the Johannesburg Bar Council.

The said arbitration shall be held:
In a summary manner, i.e. on the basis that it shall not be necessary observe or

carry out either:

• the usual formalities or procedure(e.g. there pleadings or discovery); andlor

the strict rules of evidence;

Immediately and with a view to its being completed, if possible, within 21 (twenty one)

business days after it is demanded;
On the basis that the Arbitrator shall decide the matters submitted to him

according to what he considers just and equitable in the circumstance, and

therefore, the strict rules of law shall not be observed or be taken into account by him in

arriving at his decision;

o Otherwise (but subject to 1.1 and 1,2) under the provisionS of the Arbitration Act

No.42 of 1965 of the Republic of South Africa (as amended from time to time).
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Any Party to the arbitration shall be entitled to be legally represented at the Arbitration
proceedings. In the event of any Party deciding to be so legally represented, be shall be
required to notify the other Party of such intention not less than 7 (seven) days prior to
the date set aside for the hearing of the arbitration, to enable such other Party itself to be
legally represented.

Breach:
Should either party breach any of the terms and conditions of this agreement and
fall to remedy auth breach within a period of 14 days after receipt by the defaulting party
of written notice from the other party ("the aggrieved party") requiring it to do so, then
the aggrieved party shall be entitled without prejudice to such other rights as it may
have, to claim inimediate payment and/or perfonnance by the clefaulthig party of all the
defaulting all prejudice to the aggrieved rights to claim
damages; provided that the aggrieved party shall not however, be entitled to
cancel this agreement for any breach by the defaulting party unless suth breath is a
material breach going to the root of this agreement and incapable of being remedied by a

in money, or if it is capable of being remedied by a payment in money, the
defaulting party shall have failed to pay the amount concerned within 14 days after
determination of the amount so payable.

In the event of the Seller, being placed under judicial management or
in the event of the estate of the Seller, being sequestrated then the Buyer shall be
entitled, without prejudice to such other rights as it may have, to cancel the
contract forthwith.

Cession and Assignment:

Neither party may cede or assign the whole or any part of its rights or obligations
under this agreement to any other party without prior consent in writing of the other
party, provided however that such consent shall not be unreasonably withheld. This
agreement shall be binding upon and shall hereto. Any purported assignment of cession
by either party without the said written consent by the other party shall be void.

No waiver:
No indulgence which any of the parties ("the grantor") may grant to any other or others
of them ("the grantee(s)") shall constitute a waiver of any of the rights of the grantor,
who shall not thereby be precluded from exercising any rights against the grantee(s)
which might have arisen in the past or might arise in the future.

Non-variation:
No addition to, variation or consensual cancellation of any provision in this contract,
including this provisions shall be of any force or effect unless reduced to writing and signed

by or on behalf of the parties.

4j Page
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The signature by either party of a counterpart of this offer will be as effective as if that

party had signed the same document as the other

THUSDONEandSIGNEDat onthisthe__dayof 2016

in the presence of the undersigned

AS WITNESS:

1.

2.
For and on behalf of
TEGETA EXPLORATION AND
RESOURCES PTY LTD.

THTJSDONEandSIGNEDat_ onthisthe__dayef 2016

in the presence of the undersigned witnegses-

AS WITNESS:

2.
For and on behalf of
OPTIMUM COAL MINE
PlY LTD.
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ci
Romy Wuffsohn

From: Piers Marsden <pmarsden@matusonassociates.co.za>

14 November2017 1114

To: Piers Marsden

Subject:
Attachments:

Fwd: Recon July 2016

Bank Statement (Reconcillation).xlsx

From: "Michelle Brink" <mbrink@matusonassociates.co.za>
To: ugeshnin©sahara.co.za
Cc; Ragavan" "Piers Marsden"
Sent: August 24, 2016 8:09:21 AM
Subject: Optimum Recon - July 2016

Ugeshni

Please see attached the Tegeta coal recon foriuly 2016,
Please let me know if you have any queries.

Thanks
Michelle

1
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Summary Re onclflatJori as at the end of July2016

I
-10,000,000

-5,022,808

T 754.000,000

I
-80,022,808
-38,691,852

-29,154,0S$

289'842e376

Detailed Reconciliation as at the end of July 2016

July Invoices owing by legeta

Tegeta June Payments (Standard Bank)

Tegeta July Payments (Standard Bank)

19/04/2016
30/04/2016
31/05/2016
30/06/2016

09/05/2016
20/05/2016
23/05/2016
24/05/2016
31/05/2016
02/06/2016
03/06/2016
07/06/2016
08/06/2016
09/06/2016
30/06/2016
30/06/2016

18/07/2016
19/07/2016

Intercompany Transfers (Standard Bank)
21/04/2016
15/06/2026
17/06/2016

01/07/2016
21/04/2016
21/04/2016

392,036,714

42,173,010

66,021,930
135,813,991

L 148,027,784
177,345,051

-134,694,174_

15,000,000
27,173,010

9,500,000

2,021,164

12,000,000

10,000,000

10,000,000

3,000,000
6,500,000
8,500,000

30,000,000
1,000,000

-10,000,000

5,000,000

5,000,000

-61,976,500
18,000,000

4,000,000
-1,200,000

30,000,000

-10,000,000
15,000,000

392,036,714

177,345,051

-206,670,674

June InvoIces owing by Tegeta

'uty Invoices owing by Tegeta

Standard Bank

Tegeta June Payments

Tegeta July Payment

Intercompany Transfers

Bank of Baroda (0CM)
June Tegeta Loan - Deposits and Withdrawels

uly Tegeta loan - Deposits and Wlthdrawels

Tegeta paid on behalf of Optimum

Tegeta paid on behalf of Optimum

June Invoices owing by Tegeta
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Tegeta paid on behalf of Optimum

Tegeta paid on behalf of Optimum

14/05/2016
22/06/2016
30/06/2016

12/07/2016
15/07/2015
2.1/07/2016

21.107/2016
22/07/2016
27/07/2016
28/07/2016
29/07/2016
29/07/2016
1.5/06/2016

15/06/2016

12/05/2016
23/05/2016

U U J 0

June Bank of Baroda (0CM) Tegeta

July Bank of Baroda (0CM) -Tegeta

-1,323,500

7,500,000

75,000,000

8,000,000

7,000,000

-90,000,000
80,022,808

2,000,000

17,000,000

12,000,000

23,000,000

17,500,000

5,000,000

2,000,000

-29,154,055

289,842,376
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Ronica Ragavan
Sent; Thursday 21. April 2016 18:27

To: Ramiah, Geraldine G
Cc: NaidoO, Ugeshni Naidu

Subject: Movement of Deposits

Dear Geraldine

WE have presently a R1,456 billion in account 494262 we would like to move this funds to another

banlç
Please advise If I may send through the instruction on this account.

ards

Ronica RagaVan
Group Finance
+27 83402 1388 Ice

K Street i:rD.

1
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From: "Ramlah, Geraldine G"

Date: 22 April 2016 at 10:12:59 SAST

To: Ronica Ragavan
Cc: "Naidoo, Venorthy V'

db ,cp.za>, Ugeshnl Naidu

Subject: RE: Movement of Deposits

Dear Ronica

We are not able to process any on this account without a request from the authorlsed

signatories given strictly in accordance with the terms of the Trust Deed,

The account holder is the Optimum Mine Rehabilitation Trust and the authorised signatories are

those appointed by resolution of the Trustees, Such resolution states that any change In the office or

powers of any of the persons authorised by such resolution or in the event of any person being

replaced wiil be certified by the Trustees in writing.

Please note that I have also cc'ed the Business Rescue
practitioners on this email as I understand

that the Trust Is still under the control of the BRP.

Regards
Geraldine

GBraidlne Ramiah
FXMM: Cocporate end pubfln
Te +27 (0111415 8245!

+27 (0)84 508 7889/

Mov)oçj Forward"

From: Ronlca RagaVafl
Sent: 21 April 2016 06:27 PM

To: Ramiah, Geraldine G

Cc: Naidoo, Venorthy Ugeshni NaldU

Subject Movement of Deposits

Dear Geraldine

WE have presently a R1.456 billion in account 494262 we would like to move this funds to another

bank,
Please advise if I may send through the instruction on this account.

Regards

Ronica Ragavan
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WERKSMANS
ATTORNEYS

DELIVERED BY EMAIL
Johannesburg Office

Tegeta Exploration and Resources Proprietary Limited Africa

Attention: Nazeem Howa
Email:

YOUR REFERENCE: Tegeta Exploration and Resources Propriett

OUR REFERENCE: Mr E Levensteln/lb/OPT113168.19/#37553
DIRECT PHONE +27 11 535 5237

DIRECT FAX: +27 11535 8737
EMAIL ADDRESS: elevenstein@werksmans.com

24 April 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We refer to —

i,i our letter dated 19 April 2016 ('our letter') (a copy of which is attached for ease of

reference); and

1.2 the email sent by Geraldine Ramlah of The standard Bank of South Africa Limited

("Standard Bank") on 22 AprIl 2016 ("the email") to Ronica Ragavan of Oakbay

Investments Proprietary Limited ("Oakbay") (a copy of which Is attached for ease of

referen ce)

2 As set out in our letter —

2.1 0CM, the company that operates the mine, is still In business rescue and our clients, the

business rescue practitioners, have full management control of 0CM, in substitution for Its

board and pre-existing management, for the duration of OCM's business rescue

proceedings. Accordingly, all actions taken by the board of 0CM require the prior written

consent of the business rescue practitioners, falling which such actions will, in accordance

with section 137(4) of the Companies Act 71 of 2008, as amended ("Companies Act"), be

deemed to be void; and

2,2 all engagements, and decisions taken, in respect of the trustees of the envIronmental

trust, investment decisions about the environmental trust and any matters related to the

environmental trust will require the particIpation, attendance and consent of the joint

business rescue practitioners.

Werksmafls Inc Reg, No. 199O/007115121 gegistered Office 155 5th Street Sendton 2196 South Africa

Directors C Hertz (Chairman) AL Armstrong
BA Aronoff CA Arteiro T Bate LM Becker JO Bahr AR Berman NMN Bhengu 2 Bileden HGB Booboff CT Bossr

TJ BosWeli tic Brlnn W Brown PF Burger PG cieiand 315 Cloete PpJ Coetser c Cole-Morgan )N de Vililers R Crimes Li du Preez Ri S Fader

SJ Cardiner C GeWer )A Cobeti R Cootklr, ID GoUws CF Griessel 3 Holiesen MCH
Honibail yR Hoslosky BB Hotz HC Jacobs IL Janse van Rensburg N Herduth

C Johannes S July 3 Kallmeyer SLC Kayana A Kenny SM New R Kilioran N Kirby HA Katie S i<rige. P3 Krusche P ie ROUB MM Leasing B Levenstein JS Lochner

K Louw 35 Lubbe BC Mabesa PK Mabaso NRC Manake H Mesondo SM Moerafle C Moraltis PM MosebO NO Motshwane L NaFdoo 3 Nickig JJ Niemand

BPF Oiivler WE OosthtJizefl S Pedayachy N pansegrouW CR Pauw AV Piiiay 0 Pisanti T Potter BC Price AA Pyzikowski Ri Raath A Ramdhin L Rood

BR Roothman W Rosenberg ML Scott TA Sibidla Li< Silberman JA Smit 35 Smit EM Sore CI Stevens PC Steyn 3 Stockweli W Strachan 315 Theron JJ Truter

NJ Trudgeon ON Van den Berg AA van der Merwe HA Van Niekeri< F] van Tender JR van Wyk A Vateildis RN Wekefleid DC Walker L Watson 0 Wegierski

C Wickir's M Wlehuhn DC Wilians DC Williams E Wood BW Workman-Davies

JOHANNESBURG . CAPE TOWNI STELLENBOSCH , VALLEY
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3 It Is clear from the content of the email that Tegeta ExploratIon and Resources ProprIetary

Limited and/or Oakbay and Ms Ragavan have paid scant regard to the content of our letter in

that a request has been made to Standard Bank, directly, without the participation, attendance

and consent of the joint business rescue practitioners to transact on the environmental trust

fund account held with Standard Bank

4 We are Instructed to advise you that our clients take serious Issue with this conduct,

particularly In light of the letter sent to Tegeta just a few days ago, and under no

circumstances permit the transaction on the environmental trust account without the consent

of the business rescue practitioners

5 NotwIthstanding what Is set out above, Ms Ragavan has no authority to Issue such Instruction

to Standard Bank. It Is only the trustees of the trust who are empowered to transact on the

funds held in such account, subject to the terms of the trust deed and their fiduciary

obligations to the trust.

6 Furthermore, 0CM Is under a legislative obligation to maintain sufficient funds in the trust's

account to meet the rehabilitation obhgatlons of the company under regulation 53 and 54 of

the Mineral and Petroleum Resources Development Act 28 of 2002 ("MPRDA") and under

section 24P of the National Environmental Management Act 107 of 1998 ("NEMA") as read

with the regulations promulgated under NEMA on 20 November 2015 dealIng with financial

provisions for rehabilitation and to ensure that the funds are held or Invested into accounts

and/or Instruments which meet the requirements of section 37A of the Income Tax Act 58 of

1962 ('Income Tax Act').

7 Accordingly, we are instructed to demand from Tegeta, as we hereby do, that Tegeta furnish

our clients with the following irrevocable undertakings by 17h00 on 26 April 2016

2016

7.1 the directors or Tegeta and/or 0CM will not issue any Instructions to any bank with

respect to the withdrawal, movement or investment of any of the funds held In the trust's

account;

7.2 Tegeta will procure that the new trustees, when appointed byTegeta, will -

7,2.1 ensure that the funds of the trust are always held In an account or Invested Into

instruments which comply with section 37A of the income Tax Act; and

7.2.2 maIntain the trust's funds at a level sufficient to discharge OCM's statutory

obligations under the MPRDA and NEMA and the regulations In force thereunder.

8 We are further Instructed to advise you that in the event that Tegeta and/or any

representative of Oakbay attempt on any basis to act in contravention of the powers and

authority of the joint business rescue practitioners and/or any of the undertakings referred to

above our clients wiil be obligated in accordance with the fiduciary duties and legislative

obligations that they owe to 0CM and its affected persons, to institute proceedings to —

8,1 interdIct Tegeta and/or any representative of Oakbay from conducting any business of

0CM wIthout the participation, attendance and consent of the joint business rescue

practitioners;

8,2 to claim such damages as 0CM may have suffered from the relevant party; and

2
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8,3 notify the affected persons of 0CM and the regulatory authorities, of such applications, as

our clIents are required to do in terms of sections 144(3)(a), 145(1)(a), 146(a) and

regulation 125 of the Companies Act.

9 As an aside, and as you are most likely aware, any contravention of the sections of the MPRDA

and NEMA described above is a criminal offence under section 98 of the MPRDA and in terms of

regulation 18 of the NEMA regulations promulgated on 20 November 2015 and may result in a

fine and/or imprisonment in addition to any civil remedies that may be available to the

business rescue practitionerS, 0CM and/or Its affected persons.

10 Our clients rights remain fully and strictly reserved.

Yours faithfully

• Werksmans Attorneys
THIS LETTER HAS BEEN

ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.

3
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ar..s
J24B

REPUBLIC

MAGTEGINGSBRIEF
LETTERS OF AUTHORITY

Arlik& vad die Wet op Be hoer cot I 988 57 van 1988)

In terms of Section of the Trusi Property Control 1988 57 of 1988)

Riermee word gese iuiseer dat I

This is to ceifify (hat
ALTHAF E.MMAMALLY 6907145142089

PUSHPAVENI UGESHNI GOVENDER - 7504240167085

TREVOR WIt.LIAM - 7812315130069

word em op te tree trustee(s) van die /

hereby au(hodzed to act as trustee(s) of the

OPTIMUM MINE REHA8ILITATION TRUST

GEGEE onder my hand te Op hodo die 'dag van

GIVEN under my hand at this day of year

Signature

MEESTER
ASSISTANT MASTER T

tUIICNIAL
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DELIVERED BY EMAIL

Trustees appointed to the Optimum Mine RehabiiitatiO

Trust Fund

Attention: Aithaf Emmamaily
Attention: Pushpavenl Ugeshni Govender
Attention: Trevor WiMiam Scott

c/o Nazeen Howa -

EmaIl: nazeemh@tnamedia,C0,Za

do Ronica Ragavan
Email ronica@oakbaY co za

YOUR REFERENCE:
OUR REFERENCE: Mr E LevenStein/ib/OPT11316819/#3766333"2

DIRECT PHONE: +27 11 535 8237

DIRECT FAX: +27 11 535 8737

EMAIL ADDRESS: eleVenstein@WerkSmans,C0m

5 May 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We act on behalf of Piers Marsden and Peter van den Steen, the loint business rescue

practitioners of Optimum Coal Mine Proprietary Limited ("0CM"), and on behalf of 0CM.

2 We understand that Tegeta Exploration and Resources Proprietary Limited ("Tegeta") •has

appointed Althaf EmmamaUy, PushpaVeni Ugeshni Govender and Trevor William Scott as

trustees to the Optimum Mine Rehabilitation Trust Fund

3 We are also told by Tegeta's attorney of record, Mr Gert van der Merwe of Van der Merwe &

Associates Incorporated ("van der Merwe"), in a addressed to Werksmans dated 28 April

2016, that you intend to transfer the funds held in the Trust's account from The Standard Bank

of South Africa Limited ("Standard Bank") to a different bank account with another banking

Institution.

4 These funds secure (and will, in the fullness of time, be used) to discharge OCM's statutory

rehabilitation obligations Any decrease or loss in these funds will create a shortfall that 0CM

will need to 'make up' or service from its other assets and resources (to the extent any such

other assets and resources are avaIlable and sufficient for this purpose at the relevant time), If

0CM is not able to make up this shortfall, then it would find itself in contravention of a number

of different statutes. This could negatively affect Its standing with regulatory bodies and impact

upon its other operations (including,, without limitation, the livelihoods of the employees of

0CM).

Werksmafls Thc, Keg. No. 1990/007215/21 RegIstered Office 155 5th Street Sandton 2196 South APrICa

Directors D Hertz (Chairman) AL Armstrong BA Aronoff DA Arteiro 7 Bata LM Becker JO Behr AR Berman NMN Bheng,J 2 Blleden HGB Boshofi ST Bosar

TI Basweil MC Brönn W Brown pp Burger PG Cleland 35 Cloete PPJ Cootser c Cole-Morgan IN de Vililers P. Driman u du Preec P.] Feenstra S Fodor

Si Gardiner 0 Sewer IA Gobetz R Gootkln ID Gouws OF Grlessel I Holiesen MON
yR Hoslosky BB Hotz HC Jacobs TI. lance van Rensburg N Harduth
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5 Accordingly, our clients have a material interest In the funds which are held in the Trust's

account and their continued preservation.

6 To this end, our clients have instructed us to remind you that your primary fiduciary duty as

trustee is to safeguard the relevant funds on behalf of 0CM and the Department of Mineral

Resources ("DMR") (as the sole and exclusive beneficiary of the Trust), You'should therefore

act Independently and cannot take instructions from Tegeta with respect to your duties or

these funds, It is therefore surprising to us that van der Merwe should know of your Intentions

even before you were appointed.

7 To ensure that OCM's Interest in the funds, is protected, our clients would like you to kindly

revert by close of business today with further detail, as set out below, pertaining to bank and

the account Into which you Intend to transfer the Trust's funds, namely -

7.1 full details of the bank to which the trustees Intend to transfer the Trust's funds, including

details about whether such bank is a branch or division of a foreign bank or is separately

registered as a local subsidiary of a foreign bank;

7,2 full details about whether the bank Is registered as a 'bank' in South Africa by the South

African Reserve Bank in accordance with the Banks Act 94 of 1990 (as amended);

7,3 fuli details about the capital adequacy of the bank;

7.4 full details about the credit of the bank and how this compares with the credit

ratIng of Standard Bank;

7.5 full reasons why you believe such a transfer is necessary; and

7.6 whether the trustees have Investigated the extent to which the funds will be ring-fenced

at the new bank.

8 Please could you further advise whether ministerIal consent is required and whether you will be

approaching the Minister or the Department for consent,

9 Van der Merwe has indicated In the 28 April 2016 letter that Standard Bank wishes to distance

itself from Tegeta, is unwilling to conduct business with Tegeta and Intends to close the bank

accounts of 0CM, Our clients Intend to engage with standard Bank to request that they

maintaIn the Trust account for the duration of the business rescue proceedings of 0CM,

10 Our clients' rights remaIn fully and strictly reserved. , .,

Yours faithfuliy

WerksmanS Attorneys
THIS LEflER HAS BEEN

ELECTRONICALLY TRANSMITTED WITH NO SIGNATuRE,

2
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OPTIMUM COAL MINE PROrmETARY LIMITED (IN

Kindly refer to your letter dated 5 2016 irs the matter, In this connection we

have to advise seriatim as under:
1. 7.1 Name of the Bank: Bankof Baroda, Johannesburg Branch, It is a branch of Bank

of Baroda, India, incorporated ILi India on 1908. Its Government of India

Undertaking. Majority shares are held by Government of India;

2, 72 The Bank is registered as "Bank" in South Africa

3, 7.3 The Capital Adequacy Ratio (%) -Basel-flI: 1260
I, Basal-I: 13.33

11,

4. 7.4 CreditRating of Bank ofBaroda:
Moody's- BCA- "ba2"

Moody's- CR Baa-3

Fitch- IDR Rating: "BBB-"

Fitch VR Rating: "bb+"- Outlook "Stable"

In this conneotlon we would like to mention thatthe credit rating of Standard Hank of

South Africa is also the same/similar to Bank of Baroda;

5, 7,5 Standard Bank is closing all the accounts of thd Oakbay Group (time "Group").

Although they have not asked'for closure of this account but as a business decision it

would not be prudent to transfer the transaotion accounts to other hank and leave the

lucrative bulk deposit account with the non-cooperating bankers, Further, with a

larger deposit at a bank it would be easy to negotiate finer banking charges. It has

therefore been decided to transfer the account to Bank of Baroda.

6, 7.6 The ti-ustees shall ensure that the fi.mnds arc managed as per the Trust Deed In

place.

7, 8. We will approach. the DMR for approval before transfer;

8. 9. We are willing to leave the Trust account whh Standard bank provided they should

be ready to treat the Group companies as a normal client and carry on with the bank

accounts of other companies.

Yours faithfully

Au used Optimum Coal Mine (Pty) Ltd
[Registration No.: 2007/005308/07

.cei_GiuystonRidgeOfflCe Park, BiockfSLoWeI' C tool d—PIeol'rloi'mM ash:

Tel,: +27 11 542 2200 Fax: 086 685 1814

The Attorneys

155, 5" Street,
Sanclton-21 96

Attn,Mr B Levensrein

Date: May2016

Deai' Sixs,

OPTIMUM
COAL MINE

Directors: N i-lowe I PU Covander ) Roux

PMM-U11.1-395



PMM

'V

DELIVERED BY EMAIL

Trustees appointed to the Optimum Mine Rehabilitat

Trust Fund

.Attentiom Althaf Emmamally
Attention: Pushpaveni Ugeshnl Govender
Attention: Trevor WilHam Scott

do Ravindra Nath
Email: nath@oakbay.co.Za

YOUR REFERENCE:
OUR REFERENCE: Mr E Levensteiflhib/OPTI13I-&B. 19/#3771843V2

DIRECT PHONE: +27 11 535 8237
DIRECT FAX: +27 11 535 8737
EMAIL ADDRESS:

9 May 2016

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We refer to your letter dated 5 May 2016 ("your letter).

2 We do not intend to unnecessarily repeat what is stated in our previous correspondence or to

deal with every allegation in your letter. Our clients' rights to do so at an appropriate time are

reserved.

3 in paragraphs 1 to 4 of your letter, you have advised our clients of the details pertaining to the

bank, being the Bank of Baroda, to which you wish to transfer the funds held on behalf of the

Optimum Mine Rehabilitation Trust Fund ("Trust')

4 Our clients are concerned that the increased risk associated with transferring the irust's funds

to the Bank of Baroda may jeopardise the funds held as security for Optimum Coal Mine

Proprietary Limited'S ("0CM") rehabilitatiOn obligations on the basis that the Bank of Baroda

has a worse credit rating than The Standard Bank of South Africa Limited ("Standard Bank').

5 In this regard, research shows —

51 Moody's BCA has rated the Bank of Baroda with a "ba2" rating and Standard Bank with a

"baa2" rating. This rating indicates that the Bank of Baroda has speculative intrinsic, or

standalone, financial strength and is subject to substantial credit risk absent any

possibility of extraordinary support from an affiliate or Government compared to Standard

Bank's rating which indicates that the bank has medium grade intrinsic, or standalone,

financial strength and Is thus subject to moderate credit risk, and as such may possess

Werksmans Inc. Reg, No, 1990/007215/21 Registered Office 155 5th street Saodton 2195 South Africa

DIrectors 0 MerLe (Chairman) AL Armstrong BA Aronoff DA Artelro T Bats LM Becker JD Behr AR Berman NMN Bhengu Z Blleden HGB Bosholf GT Bossr

Ti Boowell Mc Brbnn W Brown PE Burger PG Cleland IG cloete PPJ coetser c Cole-Morgan IN de Villiers R Driman U du frees RI Feenstra S Fodor

Si Gardiner B GewerlA Gobetz R Gootkin ID GOUWS GF Griessel I Hoflesen NGH Honibail
Hosiosky GB Hots MC Jacobs Janse van Rensburg N Hard uth

0 Johannes S lull' I Kallmneyer SLG Kaysna A Kenny ON KeW R Klllorafl N Kirby MA 1<otze S <riSe F) KrusChe P le Roux MM Lessing B Levenstein IS Lochner

K Louw IS Lubbe OS Mabasa P1< Nabaso Mpc Manaka H Masofldo SM Moerafle C MoraltIs PM Mosebo 1<0 Motshwane L Naldoo I Nickig II Nlemand

BPF Olivier WE Oosthulzen S padayachy N PansegrOUW
cppauw AV Filmy D Pisanti T Potter BC Price PA Pyzlkowskl RI Raatt, A Rarndhln L Rood

BR Roothflmafl W Rosenberg ML Scott TA Sibidla LK Slibernien IA Srnlt IS Srnlt GM Sono ci SteVens P0 Steyn I Stockwell W Straclman Xi Theron II Truter

RI Trudgeon ON V5O den Berg PA van der Merwe HA van Nleknrl' F) van Tonder IP van Wyk A Vataildls RN Wakollald DC Walker L Watson D Weglerskl

G Wickins N Wlehahn DC Willans DG Williams B Wood BW Workmen-DaVIeS

JOHANNESBURG CAPE TOWN . STELLENBOSCH . TYGER VALLEY
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certain speculative credit elements absent any possibility of extraordinary support from

an affiliate of Government;

5.2 Moody's CR Assessment has rated the Bank of Baroda as 'baa3" and Standard Bank as

"baal". This rating indicates that the Bank of Baroda is medium grade and subject to

moderate risk of defaulting on certain senior operating obligations and other contractual

commitments and as such may possess certain speculative characteristics but with an

"acceptable" ability to honour short term operating obligations whilst Standard Bank has a

"superior ability" to honour short term operating obligations; and

5.3 Fitch Viability Ratings has rated the Bank of Baroda with a "bb+" rating and Standard

Bank with a "bbb-" rating This Indicates that the Bank of Baroda has moderate prospects

of ongoing viability and that a "moderate" degree of fundamental financial strength

exists, which would have to be eroded before the bank would have to rely on

extraordinary support to avoid a defauft, but that an "elevated" vulnerability exists to

adverse change in business or economic conditIons compared to Standard Bank whose

rating indicates that the bank has good prospects of ongoing viability, that the bank's

fundamentals are adequate, such that there Is a "low" risk that it would have to rely on

extraordinary support to avoid default but that adverse business or economic conditions

are more likely to Impair Its capacity.

6 Based on the above, there appears to be a difference in the credit ratings of the two banks. In

particular, the lower credit rating of the Bank of Baroda increases the risk associated with

placing a deposit In the magnitude of R1.5 billion with such a bank. This risk is not, In our

clients' view, sufficiently compensated by the lower fees payable or the potentially higher

interest rate thatapplies to these funds while under the control of the Bank of Baroda

7 Furthermore, in paragraph 5 of your letter you state that -

7.1 "it would not be prudent to transfer the transaction accounts to fan]other bank and leave

the lucrative bulk deposit account with the bankers." We take it that

you are referring to the other Group transaction banking accounts; and

7.2 "with a larger deposit at a bank it would be easy to negotiate finer banking charges". Yet

again we assume that here you are referring to the charges on the other transaction

accounts of the Group.

8 Your statements and purported justification are of concern to our clients as your duty, as

trustees of the Trust, are to the Trust and not to the Group. These other "transaction

accounts" are not those of the Trust and cannot influence the Trustees' decision In relation to

the Trust,

9 The sole object of the Trust as recorded In clause 3.2 of the Trust Deed is to apply the Trust's

property solely to the statutory obligations of the beneficiary, It would be a breach

of the Trustees' fiduciary duties to compromise this objective.

10 Our clients are concerned that by transferring the funds in the manner Intended by you, this

will Indeed compromise the security of the Trust.

11 Accordingly, any decision taken in respect of the Trust should be taken by the Trustees

objectively and independently and not having regard to other transaction accounts.

12 Without any support or justification, you have suggested that the Bank of Baroda will, upon

the placement of the Trust's funds Into a bank account with them, be beneficiai to the Trust.

2
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13 Our clients are of the view that in the event that the Trust's account Is moved from Standard

Bank, it should be moved to an entirely independent bank and a bank that is independent of

any bank at which the Group companies are to conduct their accounts There should be no risk

that the Trust's account is in any way associated with the Group accounts and Its affairs.

14 As representatives of 0CM, and beneficiary of the Trust, our clients have accordingly instructed

us to record as we do, that they are not comfortable with the decision that the trustees intend

to make to transfer the funds to the Bank of Baroda, particularly because you have provided

no support for the benefit you intend to procure from a transfer of the funds.

15 To assist our clients In understanding your proposed conduct, our clients require the following

Irrevocable undertakings and/or confirmations, In a form and substance satisfactory to our

clients -

15.1 an irrevocable undertaking, to be procured by the trustees from the Bank of Baroda,

that the Trust's funds will be —

15,11 ring-fenced in a separate account; and

15,12 unencumbered and at all times retained solely for the benefit of the Trust on terms

comparable to those upon which the Trust's fund are currently held on deposit with

Standard Bank;

15,2 confirmation from the Bank of Baroda that It has read and understood the provisions of

the Trust Deed (which Trust Deed should be annexed to the confirmation and referenced

as annexed thereto in the confirmation) and undertakes to act in accordance therewith at

all times when dealing with the Trust's funds;

153 separate Irrevocable undertakings from each of the trustees, that each will ensure that —

15,3.1 the funds of the Trust are always held in "trust" and in an account or invested into

instruments which comply wIth section 37A of the Income Tax Act; and

15.3,2 In the event that the account is transferred from Standard Bank to another bank,

that the new bank will be entirely independent of any bank at which any of the

Group companies conduct their accounts and business;

15.4 confirmatIon from the DMR that it (I) Is aware that the Trust's funds are being transferred

to another bank; and (Ii) consents to the transfer of the Trust's funds.

16 Our clients' rights remain fully and strictly reserved.

Yours faithfully

Werksmans Attorneys
THIS LEUER HAS SEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE,

3
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27 May 2016

Mr Nazeem Howa
Chief Executive
Tegeta Exploration and Resources (Pty) Ltd

Lower Ground Floor, Block A

Grayston Office Park

144 Katherine Street
Sandton, 2196

Dear Sir

TERMINATION OF THE BANKING RELATIONSHIP BETWEEN STANDARD BANK AND OPTIMUM

COAL MINE (PTY) LTD (REGISTRATION NUMBER: 2007/005308/07)

We refer to the request received from Glencore AG, an existing ciient of The Standard Bank of South Africa

Limited ("SBSA"), to aiiow substitution of authorised signatories for the accountis currently held in the name

of Optimum Coal Mine (Pty) Ltd (0CM') pursuant to the sale of the shares In that company to Tegeta

Exploration and Resources ç'Tegeta"),

As the sale took the form of a sale of shares, the request had the effect of substituting Tegeta for Glencore

AG as the owner of 0CM, Consequently SBSA was obliged, on account of its regulatory obligations, to

perform the required KYC and due diligence processes for Tegeta before consenting to the retention of the

0CM accountis or not.

The outcome of the KYC and due diligence identified unacceptabie risks for SBSA. As a result thereof, after

due consideration, SBSA not to establish a business reiationshiP with Tegela The effect of this

decision is that SBSA will terminate Its existing banking relationship with Optimum Coal Mine (Pty) Ltd on

reasonable notice. We will also no longer be extending any future facilities in favour of this entity.

SBSA hereby informs you that the account held in the name of Optimum Coal Mine (Pty) Ltd will be closed

on 27 July 2016.

Kindly provide us with the bank account details where the available funds held in the account may be

transferred to. Alternatively, a bank cheque(s) will be issued in your favour which will be ready for collection

on the first business day after the account closure date.

Franchise Head: Corporate and investment Banking, SA

cc David Munro, ChIef Executive, Corporate and Investment Banking

cc Piers Marsden and Peter van den Steen, Joint Business Partner Rescue Practitioners, V-Squared

Rescue Services (Pty) Ltd

Standard Brinit contra 1" Floor 5 Slrnrnonds Street johanneobUr5 2001 I P0 900 61690 MarshaflloWfl 2107 South Atrica

Tel. +27 (0>11 035 9112 Fax +27 10)11 635 4207 I
staIiderdbaflk.00.Ze

Tb. Uo,lkd
ond

IS G,SbZSbO 01,6,050) SATShZbSI6S' (COld ACoSuICO) Or. 6001100'

9) Colour AdO AD Mo,d,, U,. Mr.
AC Pulkul AAAPOIOSId0001AA9 OJI) RoOk PD SoIlluonOdSO OS EM WOO

boron) So,oIu'9. A

'E9,00lloo 00,AO6 (00)00 11601001100 llllAl0000900

Co porate and Investment Banking
! Standard Bank Moving Forward0M
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credit of the OMRT account/s with Standard Bank to another institUtion subject to the prior written approval

of the Mineral Resources being obtained

r

Kenny Fihia
Franchise Head: Corporate and Investment Banking SA

cc David Munro Chief Executive Corporate and investment Banking

Standard Banic Moving Forward1M
/
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27 May 2016

The Trustees
Optimum Mine Rehabilitation Trust
Lower Ground Floor Block A
Grayston Ridge Office Park
144 Katherine Street

Sandton

2196

Andto

Mr Piers Marsden and Mr Peter van den Steen

Joint Business Partner Rescue Practitioners
Business Rescue Services (Pty) Ltd

916 Wexford Drive
Dainfern Golf and Residential Estate

Dainfern
2055

Dear Sir

TERMINATION OF THE BANKING RELATIONSHIP BETWEEN STANDARD BANK AND OPTIMUM

MINE REHABILITATION TRtIST (IT 3693107)

We refer to the notification to us of the change In Trustees for the Optimum Mine Rehabilitation Trust and

the request to us that we substitute the authorised signatories for the account/s currently held in the name

of Optimum Mine Rehabilitation Trust (OMRT), pursuant to the sale of shares agreement between

Optimum Coal Holdings Proprietary Limited and Tegeta Exploration and Resources (Tegeta")Cthe

Purchase and Sale)

After due consideration SBSA has decided not to establish a business relationship with Tegeta and

consequently will be terminating its relationships with all companies acquired by Tegeta in terms of the

Purchase and Sale.

The effect of this decision Is that SBSA will need to terminate its existing banking relationship with Optimum

Mine Rehabilitation Trust on reasonable notice.

In accordance with the terms of the Trust Deed governing the management and disposal of the funds held

In the Optimum Rehabilitation Trust account and that is set aside as a rehabilitation fund for the Optimum

Coal Mine, we hereby request the trustees of the Trust and the Business Rescue Practitioners for Optimum

Coal Holdings and Its former subsidiaries to make arrangements for the transfer of the funds standing to the

Bank Cenire Floor S Simmonds StreeL JohonheSbUrk 2001 I p0 Box 61690 MorsOalIloWn 2107 South AIrica

Tel. Switchboard: +27 loll I 636 9112 FaX i27 (0)11 636 42071 /

TOo Olo5dood OoflK A!oloo (05) Oo(ho(l500 I+o(cloI S oOnd Iolo,.d o,o.O)L providor I0800PIOI

PIroo(Orr TO Goob (Cireol sKTobsboIOIO (08101 Eoooolioo} DrAG (0500 RaWOrr°A

8J '(050 Ma (0 MorGe Or MLOdO0,OtI080M DO Pokor A
ooras(5 MOO Wok PD 000r000IGO 00 VMoboIoO 085 Woodo
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OI,oOto( (0590(5 500onyoo 010 flh0oobokor'

Corporate and Investment Banking
I Standard Bank Moving Forward1M /
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OPTIMUM MINE
REHABIUTATION TRUST

EXTRACt FROM THE MINUTES OF THE OF THE TRUSTEEiQE

.OPTIMUM MINE TRUST (REGISTRATION NUMBER:JI 07

HELD ATSANDTON QN THE JUNE

The Trustees have received a notice from the present bankers of the Trust (Standard Bank of South Africa)

for closure of the trust account maintained with them.

IT WAS RESOLVED THAT: -

1. the Trust request Bank of Baroda, Johannesburg to open the account of the Trust with them.

2, the Trust funds presently held with Standard Bank should be transferred to the account with

Bank of Baroda, Johannesburg once the account is opened.

3, P U Govender In her capacity as the Trustee of the Trust be and is hereby authorised to sign

all the documents required to give effect to the resolution.

CERTIFIED A TRUE COPY

Optinaum Mkie Rehabilitation Trust
(Trust No.: 1T13693/Ol)

144 Katherine Street, Grayston Ridge Ofilce Park, Block A Lower Ground Floor, Johannesburg, South Africa

Tel,: +27 11 542 2200 Fax: 086 685 1814

Trustees: PU Govender TW Scott I A Emmamally

Meeting
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DELIVERED BY EMAIL

Joint Business Rescue practitioners of Optimum Coal Mine Proprietary limited

Attdntlon: Piers Marsden
Email:

Attention: Peter van den Steen
Email: .00 .za,

15 June 2016

OPTIMUM MINE REHABIUTATION TRUST FUND

1. We refer to your previous correspondence and to your letters 24Apr11 2016, 5 May 2016 and 9 May 2015 (your

letters').

2, As you are aware -

a there is currently an amount of RI 461,000 000 00 whIch Is held In an account in the name of the Optimum Mine

Rehabilitation Trust Fund (Trust) with The Standard Bank of South Africa Limited ('Standard Bank') and

b, Standard Bank has confirmed that It will be closing the Trust's bank account and has requested that the Trust's funds

be transferred to another banking Institution, with the written approval of the Department of Mineral Resources

("DMR").

3. The trustees have engaged with other local banking and no local South African bank is wIlling to

relations with, inter aIls, 0CM. The trustees have identified the Bank of Baroda as the banking Institution to whom the

Trust's funds will be transferred.

4. The DMR furnished Its consent to the transfer of the Trust's funds to the trustees on 5 May 2016, A copy of the DMR's

letter Is enclosed marked A,

5, We appreciate the concems that you have, as the representatives of the beneficiary of ihe Optimum Mine Rehabilitation

Trusf Fund have set out in your letters and we trust that the.undertakings provided In this letter will provide you with the

comfort that you seek,

6, As trustees of The Trust, we each Irrevocably and uncdndltionaily undertake In favour of 0CM that the Trust's fund will at

all times —

a, be held in "trust" and in an account or Invested into Instruments which compiy with section 37A of the income Tax

Act 58 of 1962;

b. remain rlng4enced In a separate "trust" account;

c. will not be used or drawn down on, unless required for the purpose of OCM's environmental rehabilitation obligations

in terms of the Trust Deed; and

d. be maintained at a level sufficient to discharge QCM's statutory obligations under the Mineral and Petroleum
Resources Development Act 28 of 2002 and under section 24P of the National EnvIronmental Management Act 107

of 1996 as read with the regulaSons under NEMA on 20 November 2015 dealing with financial

provisions for rehabIlitation

7. Should you have any questions or queries, feel free to contgct Püshpaveni Govendar,

Contact Number Contact Number Contact Number

0828586089 0828888799 0833808040

Trustees of the Optimum Mine Rehabflitatlon Trust Fund
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WERKSMANS

ATTORNEYS

DELIVERED BY EMAIL

Johannesburg Office

South African Reserve Bank
155 5th Street
Sandton 2196 South Africa
private Bag 10015

Attention: Registrar of Banks Sandton 2146

Email:
Docex 111 Sandtan
Tel +27 11 535 8000
Fax +27 ii. 535 8600
www.werksmans.com
enquirles@werksmarls.com

YOUR REFERENCE
OUR REFERENCE: Mr E Levensteln/0PT113168,19/#382i963V2

DIRECT PHONE: +27 ii 535 8237
DIRECT FAX: +27 11 535 8737
EMAIL ADDRESS:

27 June 2016 URGENT

Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 As you are aware, Optimum Coal Mine Proprietary Limited ("0CM"), the company that owns

the Optimum coal mine, was placed in business rescue on 4 August 2015 and remains in

business rescue.

2 We act on behalf of Piers Marsden and Peter van den Steen, the joint business rescue

practitioners of 0CM and on behalf of 0CM

3 0CM is the beneficiary of the Optimum Mine Rehabilitation Trust Fund ('Trust'), a Trust

established for the purpose of holding funds to secure the environmental rehabilitation

obligations of 0CM

4 There is currently an amount of approximately Ri 5 biiiion which is heid in an account, in the

name of the Trust, with The Standard Bank of South Africa Limited ('Standard Bank")

5 Standard Bank has advised the trustees of the Trust that It does not intend to establish

business relationships with Tegeta Resources and Exploration Proprietary Limited ("Tegeta")

(who nominated, and who subsequently have been appointed, the trustees of the Trust) and

that it will be terminating Its relationship with all companies in the Tegeta group.

6 0CM is a subsidiary of Tegeta.

7 The effect of this is that Standard Bank will be closing the Trust's bank account and has

that the Trust's funds be transferred to another banking institution, with the written

approval of the Department of Mineral Resources

werksmans Inc. Keg. No. 19901007215/21
Registered offIce 155 5th Street Ssndton 2196 South Africa
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B The trustees of the Trust have advised the business rescue practitioners that they have

Identified the Bank of Baroda as the banking Institution to whom the Trusts funds will be

transferred At present the trustees intend to transfer an amount of R1.5 billion,

9 In light of the fact that the DMR has Indicated that it is agreeable to the Trusts funds being

transferred to the Bank of Baroda, provided they are a bank registered as such by the South

African Reserved Bank ("SARB') and recent press reports which have Indicated that SARB Is

Investigating the Bank of Baroda, the business rescue practitioners have requested us to write

to you to enquire whether SARB has any reservations or concerns with the trustees
transferring the Trusts funds to the Bank of Baroda,

10 We understand that the DMR has approved of the transfer of the funds, subject to the

condition referred to above, and that the transfer of the funds is imminent

11 Your urgent attention and response to this would be appreciated

12 We look forward to hearing from you

Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE

2
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MEMO

TO: JOHANN DE JAGER — GENERAL COUNSEL OF THE SOUTH AFRiCAN RESERVE BANK

FROM: ERIC LEVENSTEIN

SUBJECT: OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

DATE: 7 JULY 2016

1 We refer to our letter dated 27 June 2016 ("Letter").

2 We have been requested to provide further information In relation to the Letter,

which we set out hereunder

3 Optimum Coal Mine Proprietary Limited ("0CM"), the company that owns the Optimum coal

mine, was placed in business rescue on 4 August 2015 and remains In business rescue.

4 PIers Marsden ("Marsden") and Peter van den Steen ("Van den Steen") are the joint business

rescue practitioners of 0CM who have full management control of 0CM in substitution for the

board of directors and pre-existlng management by virtue of s 140(1)(a) of the Companies Act

71 of 2008.

5 Werksmafls acts on behalf of Marsden, Van den Steen and 0CM.

6 The purpose of this memorandum is to place SARB In possession of further information about

the sequence of events, at least as far as our clients are aware, that led to the trustees of the

Optimum Mine Rehabilitation Trust Fund ("Trust") deciding to transfer the Trust's funds to an

account held with the Bank of Baroda.

7 The Regulations under the Mineral and Petroleum Resources Development Act 28 of 2002

("MPRDA") and the provisions of the National EnvIronmental Management Act 107 of 1998

("NEMA") together with Its Regulations require security in relation to the rehabilitation

obligations of 0CM.

8 The security has been provided by funds being held In a Trust established under a Deed of

• Trust for the establishment of Optimum MlneRehabilltation Trust Fund ("Trust Deed "),

9 The Trust Deed identifies 0CM as the beneficiary of the Trust.

10 The Trust Is a separate legal entity, administered by the trustees, in accordance with the

provisions of the trust instrument, for the benefit of the beneficiaries, and In furtherance of

the objectives of thetrust.

1
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ii Insofar as the Trust In question is concerned, It is controlled by the trustees, who In this

instance were nominated, and subsequently appointed by Tegeta Resources and Exploration

Proprietary Limited ("Tegeta"), for the benefit of 0CM, the beneficiary of the Trust,

12 Our clients, as business rescue practitioners of 0CM, exercise no control over the Trust

13 The objects of the Trust are expressed in clause 3,2 of the Trust Deed as -

"The sole object of the Trust is to apply its property solely for rehabilitation upon

premature closure, decommissioning and final closure and post closure coverage of any

latent and residual environmental Impacts on the area covered in terms of any permit,

right, reservation or permission; to restore one or more areas to their natural or

predetermined state; or to a land use which conforms to the generally accepted principle

of sustainable development and apply the funds received by It in accordance with section

11(hA) and s 37A of the IT Act, in order to discharge the statutory obligations of the

beneficiary/iaS/'

14 The business rescue practitioners of 0CM were advised by the trustees that the Standard Bank

of South Africa Limited ("Standard Bank") had advised them (the trustees) that the funds held

in an account, in the name of the Trust, with Standard Bank, needed to be transferred to

another banking institution on the basis that Standard Bank did not intend to establish

business relationships with Tegeta and would be terminating Its reiationshlp with all

companies in the Tegeta group

15 0CM is a subsidiary of Tegeta, pursuant to Tegeta having acquired, inter aiia, the shares and

claims heid by Optimum Coal Holdings Proprietary Limited in 0CM, during December 2015

16 The effect of Standard Bank's decision is that Standard Bank will be closing the Trust's bank

account on 27 July 2016 and has requested that the Trust's funds be transferred to another

banking institution, with the written approval of the Department of Mineral Resources

("DMR").

17 The trustees of the Trust accordingly advised the business rescue practitioners that they had

identified the Bank of Baroda as the banking institution to whom the Trust's funds will be

transferred,

13 In light of the aforesaid, the business rescue practitioners engaged with representatives of the

Standard Bank to determine whether there was any basis upon which the bank would consider

2
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retaining an account In the name of the Trust for the Trust's funds. Standard Bank advised the

business rescue practitioners that it was not In a position to do so

19 Given the stance of Standard Bank (coupled with the attitude of other commercial banks, who

had expressed their Intention in the press no longer to hold accounts for and on behalf of,

inter a/ia, Tegeta) and notwithstanding the limited ability of a beneficiary to direct the trustees

to act in any particular manner Insofar as the Trust is concerned, the business rescue

practitioners, as representatives of the beneficiary of the Trust, did, in correspondence to the

trustees of the Trust, Indicate their concern with the transfer of the funds and sought an

Irrevocable and unconditional undertaking from the trustees that they would ensure that at all

times the Trust's funds —

19.1 be held in "trust" and in an account or invested Into instruments which comply with

section 37A of the Income Tax Act 58 of 1962;

19.2 remain In a separate account;

19.3 would not be used or drawn down on, unless required for the purpose of OCM's

environmental rehabilitation obligations In terms of the Trust Deed; and

194 be maintained at a level sufficient to discharge OCM's statutory obligations under the

MPRDA and NEMA (the latter as read with the regulations promulgated under NEMA on

20 November 2015 dealing with financial provisions for rehabilitation).

20 A copy of the Trustee's undertaking Is enclosed herewith.

21 The DMR indicated that It was agreeable to the Trust's funds being transferred to the Bank of

Baroda, provided the Bank of Baroda is a bank registered as such by SARB. A copy of the

DMR'S letter Is enclosed herewith.

22 The business rescue practitioners researched the nature of the Bank of Baroda's license and

credit rating, given the amount of the funds (approximately R1.5 billion) to be held on deposit

at the Bank of Baroda, but the Investment decision, was ultimately that of the trustees of the

Trust and not that of the business rescue practitioners.

23 The practitioners met with representatives of the Bank of Baroda, ex abundanti cautela, to

ensure that the Bank of Baroda was aware of the nature of the funds, that they needed to be

ring-fenced and not utilised as security and to confirm that the bank had a copy of the Trust

Deed.

3

PMM-U11.1-408



Memo to S/MW - 7 July 2016/#3851587V2
06072016

24 The purpose of our memorandum is to bring this matter to the attention of the SARB.

25 We trust that you find the above in order.

4
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MEETING WITH BANK OF BARODA

Present —
- Nazeem Howa
- Pushpaveni Govender
- Ronica Ragavan
- Mr Gupta — Bank of Baroda
- Representative from Bank of Baroda — Bank of Baroda
- Piers Marsden
- Eric Levenstein
- Lauren Becker

Given the current environment, the discussions were deemed to be confidential.

Piers Marsden -
- The business rescue practitioners are grateful for the support that the Bank of

Baroda has shown to 0CM by agreeing to provide banking facilities to the Trust.
- The trustees are in the process of transferring R1.5 billion to the Bank of Baroda from

The Standard Bank of South Africa.
- We, the business rescue practitioners trust that the Bank of Baroda will ensure that

the trust funds are safely kept.
- The mine appears to be on the way to a sustainable operation.
- The business rescue practitioners want to be in a position to discharge the business

rescue of 0CM soon.
- The business rescue practitioners, in conjunction with the new shareholder

representatives are trying to resolve the situation with the pre-commencement
creditors.

- Thereafter it will be up to the management of 0CM to manage the mine.
- Despite the statements made in the press, the business rescue practitioners believe

that there remains a sustainable asset at Optimum.

Ronica Raciavan - P Govender is a representative in this meeting of the Optimum
Coal Mine Rehabilitation Trust.

• Piers Marsden -
- When the rehabilitation obligations of the mine need to be done, the funds will need

to be available.
- As a bank you will understand that the funds have a designated purpose and the

trustees have a responsibility to ensure that the funds are protected.

• Ronica Raciavan — A trust account has been opened with the Bank of Baroda as well
as a separate current account for the trustees.

• Piers Marsden —
- The business rescue practitioners of 0CM represent the beneficiary of the trust funds.
- We as beneficiary want to make sure that the funds are ring-fenced.
- The funds cannot be used as security and cannot be paid out.
- The aim is for 0CM to be out of business rescue by 22 July 2016.
- The business rescue practitioners are trying to reconcile the claims of the pre-

commencement creditors.

• Ronica Ragavan -
- There are creditors from way before business rescue that weren't paid.
- Not sure how Glencore dealt with this.
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Piers Marsden -
- We will get to a point on the big accounts.
- For the balance of the creditors, they will be asked to sign a settlement agreement

prior to payment.

• Ronica Raciavan -
- There are R259 million in pre-commencement claims.
- The aim is to pay creditors in terms of the business rescue claim forms that they

have submitted.

Piers Marsden — Pre-commencement creditors cannot get paid unless they sign a

full and final settlement agreement

Representative from Bank of Baroda - What will happen if someone comes along
later and claims?

Ronica Ragavan — It will be OCM's responsibility to deal with such claims.

Piers Marsden — We have tried to put a final date on the submission of claims.

Eric Levenstein — When you talk about a trust account, is it held in terms of South
African law? And do you have a copy of the trust deed?

• Representative from Bank of Baroda — Yes, we have a copy of the trust deed.

• Representative from Bank of Baroda -
- Yes — the funds are held in trust in accordance with South African law.
- The Bank of Baroda has taken legal advice from its attorneys, AW Jaffa, who is based

in Pretoria.

2
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- Forwarded Message -
From: "Piers Marsden"
To: 'ce se'
Sent: MondaY, September 5, 2016 7:50:27 AM

Subject: Optimum out of BR

Dear Mr Gupta,

Thank YOU for taking the time to meet with us on 13 June 2016 at the offices of the Bank of Baroda in

Sandton.

We are most grateful that notwithstanding the current environment in which Tegeta Exploration and

Resources proprietary Limited finds itself with regard to banidng in South Africa, that the Bank of

Baroda has extended its support to Optimum as well as to the trustees of the Optimum Mine

Rehabhitation Trust Fund ("Trust"), for the holding of the Trust's environmental rehabilitation funds.

We are to advise you that 0CM was discharged from business rescue on 31 2016 and

that the management of Optimum Coal Mine ProprietarY Limited ("0CM") is now in the hands of its

board of directors

this, as you are aware from the Trust Deed (which have a copy of) 0CM, remains

the beneficiary of the Trust's funds and accordingly the Trust's funds are required at all times to be

safely kept In order to achieve the objectives set out in the Trust Deed.

We are comforted, following our meeting, with the knowledge that the Bank of Baroda has taken legal

advice and will ensure that the Trust funds are held as trust funds in accordance with South African

law, that they are earmarked as rehabilitation trust funds, that they will be ring-fenced and not used

or drawn down on, unless required for the purpose of OCM's environmental rehabilitation in

terms of the Trust Deed, and that they whi not otherwise be used.

We thank you once again for your support

'Regards

Piers Marsden

c: +27(0)83 556 6751

t;
+27(0)11 728 7166/7

f: +27(0)86 554 9998 -'-

w:

Should you not be the addressee and receive this e-mail by mistake, kindly notify the sender and

delete this e-mail, Immediately and do not disclose or use same in any manner whatsoever Views d

opinions expressed in this e-mail are those of the sender unless clearly stated as those of the
an

company. The company accepts no liability whatsoever for any ioss or damages whatsoever and

howsoever incurred, or suffered, resulting, or arising, from the use of this email or its attachments.

The company does not warrant the Integrity of this e-mail nor that It is free of errors

viruses,lnterceptlon or interference,

Please consider the environment before printing this email.
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Directorate for Crime Investigatiotis

Desk
AS Promat Buliding
1 Cresswell Road
Sliverton
Pretoria

Email: corruptionreports@saps.gOVZa

ZN TERMS OF SECTION 34(1)(a) OP AND 1:1

OF CORRUPT ACUVflIES ACT 12 OF 2004

1 We were appointed on 4 August 2015 by the Companies and Intellectual Property

Commission as the joint business rescue practitioners of Optimum Coal

( Holdings Proprietary Umited and its wholly owned subsidiary, Optimum Coal
Mine oprietary Umited

2 OCH was discharqed from business rescue on 15 April 2016, A copy of form CoR12S.3
stamped by the CIPC is enclosed marked A. 0CM Is still in business rescue.

•3 We are accordingly addressing this to you in our capacities as the former, current,
joint business rescue practitioners ("BR.PS") of OCt-i and 0CM respectIvely. A copy of
each of our certificates of appointment in respect of OCH and 0CM Is enclosed

marked 81 and BL

4 The information contained in this letter is provided in terms of section 34(1)(a) of the

Prevention and combaWng of Corrupt Activities Act 12 of 2004

5 At the time of our appointment as BP.Ps, OCH was the majority shareholder of 0CM

arid Giencore was the ultimate beneficial majority shareholder of Oct-I.

6 During or about 10 D,ecember 2015, OCH (then in business rescue), Tegeta

Exploration Resources Proprietary Limited ('Tegeta"), Giencore International AG

and Oakbay Investments Proprlethry Limited entered into a written sale of shares and

claims agreement (as amended by the First Addendum dated 7 March 2016, the

(
Second Addendum dated on or aboUt 7 AprIl 2016 and the Third Addendum dated on

or about 13 April 2016) ("$aie Agreement"), in terms of which Tegeta agreed to
purchase the shares and claims ('Target Shares and held by OCH in certain

of its subsidiary companies, including 0CM ("OCHfTegeta Transaction') The
business rescue practitioners were a party to these agreements.

7 The details of the shareholders arid the directors of Tegeta can be ascertained from

the CIPC.

8 After the commencement of business rescue proceedIngs, 0CM began supplying coat

to, inter alias, Tege€a on agreed payment terms, We understand that Tegeta is a

supplier of coal to Eskom Holdings SOC tirnited ("Eskoifl").

9 in terms of the Sale A9reerneflt, Tegeta was required, among other things, to make

payment of the purchase price1 In the amount of approximately
("Purchase Price") for the Target Shares and Claims.

to The Sale Agreement was subject to the fuitilment of certain suspensive conditions.

These suspensive conditions were fulfilled and/or waived, as the case may be, by

B April 2016, thereby rendering the Sale Agreement unconditional,
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11 The Purchase price was required to be paid by Tegeta to Werksmaris Attorneys, as
escrow agent ('Escrow Agentir), on the third business after the date on which
the Sale Agreement became unconditional, which was 13 April 2016.

12 Piers Marsdern received a telephone call from Nazeem Fiowa
on 11 April 2016 (Ic two days before payment was due under the Sale Agreement),
requesting a meeting at the offices of Tegeta in Sandton on such date, The meeting
was held on 11 April 2016 at approximately lOhOO

13 At such meeting, Marsden was ath'ised by F-iowa that Tegeta was R600 million short in
respect of the Purchase Price end requested Marsden to approach FirstRarnd Bank
Umited (acting through its Rend Merchant Bank division), Investec Bank Umited
(acting through its Corporate and Institutional division) arid r4edbank Limited
(acting through Its Corporate and Tnvestment Banking division) (Consortium of
Banks"), to request a bridging loan In the amount of R600 million, to finance the
shortfall on the Purchase Price, The Consortium of Banks were pre-existing lenders and
the creditor of OCH.

14 At 13h30 on ii. April 2016, Marsdern arranged a meeting with the ConsortIum of Banks
at the offices of Rand Merchant Bank in Sandtori. The meeting was attended by
representatives of the Consortium of Banks and at Which meeting the
Consortium of Banks requested that Marsdefl advise F-IoWa that the banks Were not
prepared to finance the shortfall of the Purchase Price.

Marsden communicated the decision of the Consortium of Banks to Howe

on 11 April 2016 sometime after the conclusion of the meeting at approximately
15h00,

16 on 14 Apr11 2016 the escrow agent confirmed to us that payment of the Purchase Price

was made in full to the Escrow Agent's account,

17 On 12 June 2016 and 19 3une 2016 Carte Blanche aired a feature on

the OCH/Tegeta Transaction, which precIpitated the release of various press articles
thereafter ("Articles"). A full length Interview wIth i-iowa ('Interview') was also made
available on the carte Blanche website on 20 June 201.6,

We viewed the Episodes and interview In the week of 20 June 2016 and we viewed the

Articles.

19 Pursuant to the Episode, Interview and Articles, we learned, for the first time, that -

19.1 Eskom had made a pre-peyment to l'egeta, for the purchase of coal from Tagete,

in an amount of P586 million and

19.2 the coal for which the PrePayment was made by Esloni appears to have been,

otis to procured Irom 0CM for Tegeta, arid delivered by 0CM to Eskom's Arnot

Power Station.

20 We have come to learn from the Episodes, Interview and Articles that the Pre-Payment

was approved by a commIttee of Eskom representatives at a meeting held at 21h00

on ii April 2016. This meeting was held on the same day on which the request for the

bridging finance was made to, arid rejected by, the Consortium of Banks.

21 Pursuant to the Interview, Howa remarked that the PrePayment had been made on

the basis that 0CM was in business rescue end required money for Its liquidity arid for

the start-up of equipment.
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22 We confirm that the Pro-Payment was not made to 0CM and that 0CM provides a
30-day payment term to Tegeta for the deflvery of coal, on behalf of Tegeta, to the
Arriot Power

23 We are mIndful of section 34(1)(a) of PRECCA and our obh9ation to report any
suspicious actMty. We do not intend to draw any conclusions from the aforesaid, but

wish to draw your attention to circumstances of which we are aware, as a matter

of

24 The content of this letter Is private and confidential and is specifically addressed to the

organs of state responsible for law enforcement and ancillary Issues to deal herewith
and Is not Intended to, and should not( be

25 We reserve our rights to provide supplementary documents and Information as and
when they may be required as a result of any Investigation and/or prosecution that

may be conducted

yours faIthfully

Piers Marsden and Peter van den Steen
Business Rescue Practitioners of Optimum Coal Mine Proprietary Limited

F
3
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Unique reference Number 1R2016107119

Annexure B

ACKNOWLEDGEMENT OF RECEIPT IN TERMS OF SECTION OF THE PREVENTION AND COMBA11NG OF

CORRUPT ACTIVITIES ACT, 2004 (ACT NO. 12 OF 20U4)

(Full Names and Surname)

Rank. Warrant Officer PERSAL

Number

(0121 846 4016 Cellular No

Email Address

acknowledge receipt

Piers Michael Marsden / Petrus Francois van den Steen

The following documentation was received with the

Attached additional Information.

Ngubane NE

SIGNATURE OF THE DESIGNATED MEMBER

DIRECTORATE FOR PRIORITY CRIME INVESTIGATiON (DPCI)

I
20 6

-

I, NgubaneNE

stationed at DPCI PCMC

TeI.No

Signed at Silverton Pretoria

on

this 4th

day

of July
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13 In of Corr'4pt Activities relating to procuring and withdrawal of

16 Oencos spiact of Corrupt Activitlec relating to 6ambliOg Gaines or (lames Of

SaC 2*
to or offence as

or section 21

Soc 21. Other offessccs ;eiatlng to corrupt tiv8its' Attempt, c naplracY and Inducing

another ersoh to commitoffence in terms of thic Act

Chap 7 Sec 34 Thait, fraud, extortion, or uttering ofeforged doctftflertt an amount

ji. b of 1.00
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by Oufltie In term MWSP'S
JOSOS 02 1998 o 3 9

a, UoW dW the suapiaith oV of the offeheets) tomato your attention?

U

s,

played In the comSSiofl ci auth offencals)

• SOY
authanand offencecs)?

4, •
What ts the real or potential Impact, IOSSO

wIth the report?
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6, Was the matter repofteci to any othe or euthot4tv If so to whom, whet

reference number was provided?

7 What le the nature ahd eRteflt of the greuficetlon or benefit Involved? My to the

repomter'a aboqt the standard of lhtlng of the allegedly Involved.

8, Name anti contact of witnesses to the alleged

Signed

at

A SECF(ETARY

FOlt PRIOItIIY CRIME INVESTIGA

Unique reportIng

___________—

number
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Directorate for Priority Crime T.nvestlgatlons

Desk
AS Promat Building
1 Cressweli Road
Silverton
Pretoria

Email: corruptionreports@saps.goV.Za

REPORT IN TERMS SECTION 34(i)(a) OP ThE AND

OF ACTIV):TIES ACT OF

1 We were appointed on 4 August 2015 by the Companies and Intellectual Property
Commission ("CZPC") as the joint business rescue practitioners of Optimum Coat
Holdings Proprietary Umited and its subsidiary, optimum coal
Mine Proprietary Urnlted ('0CM")

2 OCH was discharged from business rescue cm 15 April 2016 A copy of form CoR125.3
stamped by the CIPC is enclosed marked A. 0CM is still In business rescue.

3 We are accordingly addressing this to you in our capacities as the former, and current,
joint business rescue practitioners of 001 and 0CM respectively. A copy of
each of our certificates of appointment in respect of OCH and 0CM is enclosed

marked 81 and B2,

4 The information contained in this letter is provided in terms of section 34(1)(a) of the
Prevention and Combatting of Corrupt Activities Act 12 of 2004

5 At the time of our appointment as BRPs, OCI-1 was the majority shareholder of 0CM
and Glencore was the ultimate beneficial majority shareholder of 00-i.

5 During or aboUt 10 December 2015, 001 (then In business rescue), legate

Exploration Proprietary Limited Glencore international AG

and Oakbay investments Proprietary Urnited entered into a written sale of shares and
cialms agreement (as amended by the First Addendum dated 7 March 2016, the
Second Addendum dated on or about 7 April 2016 and the Third Addendum dated on
or about 13 AprIl 2016) in terms of which Tegeth agreed to

the shares and claims (ularget and Mid by OCH In certain

of Its subsidiary companies, including 0CM ('OcHfTegeta The
business rescue practitioners were a party to these agreements.

7 The details of the shareholders and the directors of Tegeta can be ascertained from

the CIPC,

8 After the commencement of business rescue proceedings, 0CM began supplying coal

to, Inter a/los, Tegeta on agreed payment We understand that Tegete a

supplier of coal to Eskom Holdings SOC Umited

9 In terms of the Sale Agreement, Tegeta was required, among other things, to make

payment of the purchase price, in the amount of P.2.15 billIon
(9'urchase Priced) for the Target Shares and Claims,

10 The Sale Agreement was subject to the fulfilment of certain suspensive
These suspansive conditions were fulfilled andfor waived1 as the case may be, by

8 AprIl 2016, thereby rendering the Sale Agreement unconditional,
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• ii The Purchase Price was required to be paid by Tegeta to Werksmens Attorneys, as
escrow agent on the third business clay after the date on which
the Sale Agreement became unconditional1 which was 13 April 2016,

12 Piers Marsden received a telephone call from Nazeem Howe ("Howe8),
on 11 April 2016 (le two days before payment was due under the Sate Agreement),
requesting a meeting at the offices of Tegeta In Saridton on such date, The meeting
was held on 1.1 April 2016 at epproximately

13 At such meeting, Marsden was advised by Howe that Tegeta was R600 million short in
respect of the Purchase Price and requested Marsden to approach FirstP.arid Bank
Unhlted (acting through its Rand Merchant Bank division), Investec Bank Umited
(acting through its Corporate and Institutionai Banking division) and Nedbank Limited

(acting through Its Corporate and Banking division) ("Consortium of
Banks"), to request a bridging loan in the amount of R600 million, to finance the
shortfall on the Purchase Price The Consortium of Banks were pre-existing lenders and

the major creditor of OCH.

14 At 13h30 on 11 April 2016, Marsden arranged a meeting with the Consortium of Banks

at the offices of Rand Merchant Bank in Sandton, The meeting was attended by
representatives of the Consortium of Banks and Glencore, at which meeting the

Consortium of Banks requested that Mersden advise Howa that the banks were not

prepared to finance the shortfall the Purchase Price,

15 Marsden teiephonlcaliy communicated the decision of the Consortium of Banks to Howa

on 11. Apr11 2016 sometime alter the conclusion of the meeting at approximately
l5iiOO

16 On 14 April 2016 the Escrow agent confirmed to us that payment of the Purchase Price S.

was made In full to the Escrow Agent's account,

17 On 12 JUne 2016 and 19 June 2016 ("Episodes8), Carte Blanche aired a feature on

the OCH/Tegeta Transection, which precipitated the release of various press articles

thereafter ('ArtIvieS"). A full length intervieW with HOWe ("Thtei'vleW") was also made

available on the Carts Blanche website on 20 June 2016.

18 We viewed the Episodes and Interview In the week of 20 June 2016 end we viewed the

Articles

19 Pursuant to the Episode, Interview and ArtIcles, we learned, for the first time, that -

19,1 Eskomn had made a pre-payment to Tegeta, for the purchase of coal from Tegete,

In an amount of P366 million and

192 the coal for which the pre-Payment was made by Eskorn appears to have been,

or Is to procured from 0CM for Tegeta, and delivered by 0CM to Eskom's Amnot

Power

20 We have come to loam from the Episodes, Interview and Articles that the Pre-Payment

was approved by a committee of Eskom representatives at a meeting held at

on 11 April 2016. This rneettng was held on the same day on which the request forthe

•
bridging finance was made to, and rejected by, the Consortium of Banks,

21 Pursuant to the Interview, I-Iowa remarked that the had been made on

the basis that 0CM was in business rescue required money for its liquidity and for

the start-up of equipment.
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22 We confirm that the Pre-Payment was not made to 0CM and that 0CM provides a
30-day payment term to Tegeta for the delivery of coat, on behalf of to the
Arnot Power Station.

23 We are mindful of section 34(1)(a) of PRECCA and our to report any
suspicious activity. We do not intend to draw any conclusions from the aforesaid, but

wish to draw your attention to the drcumstences of which we aware, as a matter

of caution.

24 The content of this letter Is private and confidential and is specifically addressed to the

organs of state responsible for law enforcement and ancillary Issues to deal herewith

and is not intended and should not, be published.

We reserve our rights provide supplementary documents and information as and

when they may be required as a result of any investigation and/or prosecution that

may be conducted,

Yours faithfully

Piers Marsden and Peter van den Steen
Joint Rescue Practitioners of Optimum Coal Mine Protrletaty Umited

V

I -
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Unique reference Number

ACKNOWLEDGEMENT OF RECEIPT IN TERMS OF OF ThE PREVENTION COMBATING OF

CORRUPT ACTIVITIES ACT, 2004 (ACT NO, 12 OF 2004)

I, Ngubane NE

Warrant Officer

stationed at DPCI PCMC

(Full Names and Surname)

PERSAL
13 1-

(012) °S45 Cellular No

Email Address CorruptlonReporsl@saps.go.Za

acknowledge receipt from;

Piers Michael Marsden / Petrus Francois van den Steen

The foUowlng documerttatlOfl was received with the report:

Attached additional

Signed at Silverton Pretotia

on day

This 4th ci July

Ngubane NE

SIGNATURE OF THE DESIGNATED MEMSER

DIRECTORATE FOR PRIORI1Y CRIME INVESTIGATION (DPCI)

TeLNo
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Unique reference Number rn2016/07119

ACKNOWLEDGEMENT OF RECEIPT TERMS OFSECT1ON OF THE PREVENTION AND COMBATiNG OF

CORRUPT ACTIVITIES ACTS 2004 (ACT NO.12 OF 2008)

I, Ngubane NE

Rank Warrant Officer

(Full Names ond Surname)

PERSAI.

Number

Ngubane NE_____
SIGNATURE OF THE DESIGNATED MEMBER

DIRECTORATE FOR PRiORITY CRIME INVESTiGATION (OPCI)

H AWt<
tilMi

Cellular No

stationed at DPCI PCMC

TeI.No (012) 846 4016

Email Mdvess

acknowledge receipt from:

The following documentation was receIved with the report:

Attadied addItional information,

-fl-. _________

on

signed at thIs 4th

day

of

1

July 20 6
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Delivered by Email and/or Facsimile

Displayed —

Registered Office and Principal Place Business of the Company and anywhere where Employees

are Employed

Published on the Website Maintained by the Company and Accessible to Affected Persons

Hand Delivered to the Trade Unions

31 August 2016

Attention: All Affected Persons
Optimum Coal Mine Proprietary Limited (In Business Rescue)

Attention: Companies and Intellectual Property Commission
business rescue ci pc. co. za

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE)

1 We refer to the tenth status report circulated to affected person of Optimum Coal Mine

Proprietary Limited ("0CM") on 4 August 2016.

2 In terms of the aforesaid status report, we advised, among other things, that we were engaging

with Tegeta Exploration & Resources Proprietary Limited ("Tegeta"), the new owners of 0CM,

to determine a means by which 0CM can be released from its business rescue.

3 In order to discharge 0CM from business rescue, we need to be satisfied that 0CM is no longer

financially distressed within the meaning of section 128(1)(f) of the Companies Act 71 of 2008,

as amended ("Act") as is required in terms of section 141(2)(b) of the Act.

4 We confirm that 0CM has procured the payment and/or settlement of the claims of the known

and undisputed creditors of 0CM which arose prior to 4 August 2015 ("Pre-Commencement

Claims"), being the date on which the business rescue proceedings of 0CM commenced, The

rights of creditors to pursue claims disputed by 0CM are reserved and can be resolved directly

with 0CM, going forward.

Optimum Coal Mine (Pty)Ltd
(Registration No.: 2007/005308/07

144 l(atlierine Street, Grayston Ridge Office Park, Block A Lower Ground Floor, Johannesburg, South Africa

Tel.: +27 11 542 2200 Fax: 086 685 1814

Directors: N Howa PU Govender J Roux
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5 Accordingly, for this and other reasons, we are satisfied that 0CM is no longer financially
distressed within the meaning of the Act and that 0CM can be discharged from business

rescue.

6 This means that 0CM will now continue to trade under the management and control of the

board of directors of 0CM and that all queries related to contracts, services, disputed claims,

supplies andinvoices should be directed to Nitin Singh on nitins@optimumcoal.com

7 We confirm that -

7.1 the discharge of 0CM from business rescue does not affect the rights of employees and

trade unions and that any queries or concerns in this regard can be directed to 0CM

through the existing structures; and

7.2 all other matters, for instance those related to the community, operational and/or legal

issues that have been dealt with by the business rescue practitioners for the duration of

OCMs business rescue need to be directed to 0CM through the existing structures.

8 On 31 August 2016, we filed a notice of Termination of the Business Rescue Proceedings (Form

CoR125.2) with the Companies and Intellectual Property Commission in accordance with

section 141(2)(b)(ii) of the Act. A copy of the duly filed notice is enclosed herewith.

9 Please note that the website that has been maintained by 0CM for the duration of its business

rescue proceedings and the business rescue email address will no longer be available following

the release of this notice and that all queries pertaining to 0CM should be addressed Nitin

Singh on

10 We take this opportunity to thank you for your patience and co-operation during the process

and wish you everything of the best in your future endeavours with 0CM.

Yours faithfully

Piers Marsden and Peter van den Steen
Joint Business Rescue Practitioners of Optimum Coal Holdings Proprietary Limited

Optimum Coal Mine (Pty) Ltd
(Registration No.: 2007/005308/07

144 Katherine Street, Grayston Ridge Office Park, Block A Lower Ground Floor, johannesburg, South Africa

Tel.: +27 11 542 2200 Fax: 086 685 1814

Directors: N Howa I PU Govender Roux
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Delivered by Email and/or Facsimile

Displayed —

Registered Office and Principal Place Business of the Company and anywhere where Employees are

Employed

Published on the Website Maintained by the Company and Accessible to Affected Persons

Delivered by Email and/or Registered Post to theShareholders

19 April 2016

Attention: All Affected Persons
Optimum Coal Holdings Proprietary Limited (In Business Rescue)

Attention: Companies and Intellectual Property Commission
businessrescue@cipc.co.za

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED

1 We refer to the meeting held at Werksmans Attorneys on 8 April 2016 at which meeting the affected

persons of Optimum Coal Holdings Proprietary Limited ("OCH") were requested to consider and vote

on the business rescue plan published to affected persons of OCH on 31 March 2016 ("Plan").

2 We confirm that following the conduct of the vote in terms of section 152(1)(e) of the Companies Act

71 of 2008 ('Act") —

2.1 the Plan has been adopted with the requisite support of creditors;

2.2 the suspensive conditions to the OCH/Tegeta transaction have now been fulfilled; and

2.3 the business rescue proceedings of OCH have been concluded.

3 We confirm that on 15 April 2016, we filed a notice of Substantial Implementation of the Plan (Form

CoR125.3) with the Companies and Intellectual Property Commission in accordance with sections

152(8) and 132(2)(c)(ii) of the Act and paragraph 5.3.1 of the Plan. A copy of the duly filed notice is

enclosed herewith.

Optimum Coal Holdings (Ply) Ltd
(Registration No: 2006/007799/07)

A member of the Glencore group of companies
Registered Address: 1" Floor, Nedbank Building, 23 Meirose Boulevard, Meirose Arch, Me]rose North,

Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag Xl, Meirose Arch, Johannesburg, 2076, South Africa

Tel: +27 11 772 0600 Fax: +27 11772 0697

Directors: CM Bphron, R Cohen, P Mahanyele, T Ncube
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4 If you have any requests or queries, you are welcome to refer them

umcoaI@matusonasSOCiateS.CO.Za.

5 All notices that have been circulated to affected persons have been posted to OCH's website and are

accessible from mcoalbusinessrescue,co,Za/Wordpress

6 We take this opportunity to thank you for your patience and co-operation during the process.

Yours faithfully

-

Piers Marsden and Peter van den Steen
Joint Business Rescue Practitioners of Optimum Coal Holdings Proprietary Limited
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