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STATEMENT OF CLINTON MARTIN EPHRON

for the purpose of the

JUDICIAL COMMISSION OF ENQUIRY TO ENQUIRE INTO ALLEGATIONS
OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR,

INCLUDING ORGANS OF STATE (“Commission”)

| am a chartered accountant, having qualified as such in South Africa in
1993. During the period 2013 to 2017, | was the Chief Executive Officer
(“CEQ”) of Glencore’s coal business in South Africa and a director of both
Optimum Coal Mine Proprietary Limited (“OCM”) and Optimum Coal
Holdings Proprietary Limited (“OCH”).

Where | refer to “Glencore” in this statement, | am referring to the

Glencore group of companies.

This statement is intended to provide information relating to the sale by

OCH of shares held by it in its subsidiaries, including OCM.

This statement sets out my recollection and understanding of events at

the time they occurred.
The period prior to the acquisition of Glencore’s interest in OCH

The matters set out in this section represent my current understanding
of the history of OCH and OCM prior to Glencore acquiring its interest in

them.

To the best of my knowledge, Optimum Collieries (the “Mine”) had been
supplying coal to Eskom since the 1970s. Initially, coal was supplied
only to Eskom on a cost-plus-margin basis but, from approximately 1983,
the Mine operated as a “multi-product” mine, supplying coal locally to

Eskom as well as to the export market.
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On 4 January 1993, a Coal Supply Agreement (the “CSA”) was
concluded between Eskom and Trans-Natal Coal Corporation Limited
and Trans-Natal Collieries Limited (“TNC”), pursuant to which TNC
undertook to supply the Hendrina Power Station (“Hendrina”) with an
annual volume of 6,500,000 tons of coal (with certain specifications) at a
fixed price per tonne for a period of 25 years until 31 December 2018. A
copy of the CSA is annexed hereto marked "CE1".

Again, to the best of my knowledge, at some stage prior to May 2008
BHP Billiton Energy Coal South Africa Limited (“BHP”) acquired
ownership of the Mine. In June 2008, OCM acquired the Mine and a 9.5%
interest in Richards Bay Coal Terminal from BHP. OCM was
incorporated on 15 March 2006 as a BEE coal mining and exploration

company.

As part of the sale by BHP to OCM, BHP (as the supplier of coal to Eskom
under the CSA) ceded its right, title and interest under the CSA to OCM.
Eskom consented to this substitution and certain amendments were
made to the CSA, principally in relation to the quantity and quality
specifications of the coal, reflecting the fact that there were disputes at

that stage regarding the coal being supplied to Eskom.

| understand that other disputes subsequently arose between OCM and
Eskom, primarily in relation to the price paid for coal by Eskom, resulting
in amendments to the CSA in April 2011 following an arbitration

commenced by OCM.

In March 2010, OCH, the holding company of OCM, listed on the
Johannesburg Stock Exchange.

The acquisition of OCH by Glencore

In the period June 2011 to March 2012, Piruto BV (an entity within the
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Glencore group) and Lexshell 849 Proprietary Limited ("Lexshell”) (an
entity then owned by Cyril Ramaphosa) acquired OCH through a series
of transactions resulting in Piruto BV (Glencore) holding a 67.58%
effective interest in OCH and Lexshell holding a 9.64% effective interest
in OCH. The remaining shares in OCH were held by various minority
partners (2.92%) and the Community Trust and the Employee Trust
(19.86%). This transaction closed during March 2012 and OCH was
delisted in July 2012.

For completeness, | note that Mr Ramaphosa divested his entire interest
in OCH on 22 May 2014.

Prior to the acquisition of its interest in OCH, Glencore was not able to
undertake a comprehensive due diligence exercise. In particular,
Glencore only had publicly available information regarding the CSA and,
accordingly, it only knew the duration, volume to be supplied and price
per tonne provided by the CSA. Glencore did not, for example, know how

any price-adjustment mechanisms in the CSA worked.
OCM’s relationship with Eskom in 2012 to 2014

Following the acquisition by Glencore of its interest in OCH, differences
continued to arise between OCM and Eskom, particularly in relation to
sizing and quality of the coal supplied to Hendrina (although Eskom
continued to accept and use the coal). In April 2013, OCM issued a notice
requesting renegotiation of the sizing provisions in accordance with a
provision in the CSA which specifically provided for such renegotiation.

A copy of the notice is annexed hereto marked "CE2".

As regards the price of the coal supplied pursuant to the CSA, upon
acquiring OCH, Glencore naturally took steps to better understand the
viability of OCM and, in particular, the CSA. As a result of this post-
acquisition review, by July 2013 OCM considered that the CSA was no
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20.

longer commercially viable.

By way of further explanation, at that time about half of OCM’s coal was
supplied to Eskom, and the price at which OCM was selling coal to
Eskom pursuant to the CSA was significantly below the cost of producing
each tonne of coal. Specifically, based on March 2013 invoice prices,
OCM was losing approximately R150 per tonne of coal delivered to

Eskom (the equivalent of R829 million per annum).

In OCM’s considered view, these circumstances triggered the “Hardship”
clause in the CSA, which entitled OCM to a revision of the purchase price
for the coal. Eskom disputed OCM'’s declaration of “Hardship”, and a
disputed “Hardship Notice” from OCM to Eskom was subjected to
arbitration (the “Hardship Arbitration”) pursuant to an arbitration
agreement concluded during December 2013. A copy of the Hardship
Arbitration Agreement is annexed hereto marked "CE3".

While the arbitration proceedings were progressing, OCM and Eskom
engaged in discussions regarding various other disputes concerning

penalties, delivery shortfalls and other alleged breaches of the CSA.

In early 2014, Eskom approached OCM to see if it would agree to
suspend the Hardship Arbitration to allow for a period of negotiation
regarding the hardship claim and other disputes. OCM agreed, and on
23 May 2014, OCM/OCH and Eskom entered into a co-operation
agreement (the “Co-operation Agreement”) providing a process to
further negotiate potential amendments and an extension to the CSA, as
well as the possible settlement of disputes in relation to hardship and
penalties. The Hardship Arbitration was suspended and certain interim
arrangements were put in place to ameliorate the difficulties experienced
by OCM. The parties also suspended the enforcement of their respective

rights on account of alleged breaches of the CSA, and an effective
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24,

25.

moratorium was agreed. A copy of the Co-operation Agreement is
annexed hereto marked "CE4".

Whilst engaging with Eskom, OCM continued to review the rest of its
business in order to determine how best to address its deteriorating

financial situation.
Closure of the opencast section of the Mine

As at 2012, about half of OCM’s coal was supplied to Eskom and the
other half was exported. | understand that, prior to the acquisition of
Glencore’s interest in OCM, the export operations of OCM had generally
subsidised the price at which coal was supplied locally to Eskom
pursuant to the CSA. However, the export coal price began to decline in
2012, to a level at which it became impossible for OCM to operate

profitably on the same basis.

By 2014 (i.e. around the time the Co-operation Agreement came into
effect), OCM was losing cash of approximately R80 million to R100

million per month.

Following a review by OCM of its operations, OCM commenced a
process to consider the closure of the opencast section of the Mine in
January 2015, from which OCM was producing coal for export. The
closure was effected in July 2015. This closure meant that the Mine could
not produce enough coal both to supply Eskom and to export. From this
point, Eskom was OCM'’s only customer, with all coal being supplied

pursuant to the CSA.

Whilst the closure of the opencast section of the Mine enabled OCM to
reduce its losses, it remained loss-making and OCM was accordingly
required to raise additional funding, to which Glencore, as the majority

shareholder of OCH, contributed. However, this funding did not prove to
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be sufficient and OCM soon required yet further funding. In January and
February 2015 alone, Glencore made approximately R480 million

available to OCM by way of shareholder funding.
OCM’s relationship with Eskom in the first half of 2015

Progress was made in the negotiations between OCM and Eskom in
2014 and early 2015. As part of this process, OCM provided substantial
information to Eskom and its advisers, Nedbank and Basis Points
Capital, in order to substantiate its costs and satisfy Eskom that it was
indeed in a precarious financial position and suffering hardship. OCM
also engaged with Eskom regarding the specifications of coal that it could
reasonably deliver. | believed that we were successful in convincing the
Eskom negotiating team regarding OCM’s position both on its financial

hardship and the coal specifications.

This process ultimately resulted in the production of a draft addendum to
the CSA in early 2015 (the “Fourth Addendum”). The Fourth Addendum
would have provided for an extension of the CSA until 2023 (the existing
expiry being 31 December 2018), a revised price for coal, a mechanism
whereby Eskom would be able to source coal elsewhere if it could do so
at a lower price and a settlement of claims between OCM and Eskom.
Glencore considered this proposal to be beneficial to all parties (a “win-
win”), because it would have (i) ensured security of coal supply to
Hendrina beyond 31 December 2018, (ii) enabled OCM to sell coal to
Eskom at a more sustainable price, (iii) ensured the continued operation
of the Mine and (iv) settled the claims between OCM and Eskom. The

final draft of the Fourth Addendum is annexed hereto marked "CE5".

On 25 March 2015, OCM was advised that Eskom’s Executive
Procurement Committee had approved the Fourth Addendum subject to

approval by the Eskom Board’s Procurement Committee, which was

CME-006

6



29.

30.

3.,

32.

scheduled to meet on 15 April 2015. My understanding is that, on 15
April 2015, the Fourth Addendum was presented to the Eskom Board’s
Procurement Committee, which in turn referred the matter to the Eskom
Main Board for consideration. Given that the Fourth Addendum had
been presented to the Main Board of Eskom and would therefore have
been acceptable to the Eskom Board’s Procurement Committee, OCM

was hopeful that the requisite approval would be forthcoming.

The Eskom Board had recently been reconstituted and, during late April
2015, OCM was informed by Mr Johann Bester of Eskom that the Fourth
Addendum was to be reviewed by the then (newly appointed) Group
Acting Chief Executive Officer, Mr Brian Molefe (“Mr Molefe”). OCM was

further informed by Mr Molefe that he would contact OCM to discuss.

However, OCM did not hear from Mr Molefe. | therefore attempted to

arrange to meet with him.

After a number of attempts at arranging a meeting with Mr Molefe, | was
finally able to meet with him on 18 May 2015. At that meeting, Mr Molefe
adopted an inflexible approach and indicated that Eskom would not
amend the terms of the CSA and would instead continue to enforce its
terms. He said that any amendments to the CSA would be considered

closer to the end of the term of the CSA.

OCM considered this turn of events to be unfortunate given its belief that
the Fourth Addendum represented a win-win for all parties, and wished
to ensure that Mr Molefe had all the facts and information available to
him (Mr Molefe having only taken office approximately three days prior
to 23 April 2015, being the date when the Fourth Addendum was
furnished to the Eskom Main Board). Accordingly, in a further attempt to
resolve the impasse with Eskom, OCM addressed a letter to Mr Molefe

on 22 May 2015 for the purpose of furnishing him with a synopsis of
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OCM'’s financial position and details of the engagement between OCM
and Eskom which had culminated in the draft Fourth Addendum. A copy

of the letter is annexed hereto marked "CEG".

Eskom was advised in this letter of 22 May 2015 that the shareholders
of OCM had indicated that if no progress was made with Eskom by the
end of May 2015, “the shareholders will have to reconsider their support
for OCM and might withdraw all funding. If this occurs, the directors of
OCM will, in accordance with their legal duties, have no choice but to
place OCM in business rescue [(“BR”)] or liquidation...”. As a
responsible contractual counterparty, OCM felt it appropriate to ensure
that Eskom was apprised of the difficult financial position that OCM was
in, and the real risk of BR, so as to avoid uncertainty regarding the
potential consequences of not concluding an agreement with OCM by
31 May 2015. By that stage, the funding provided by shareholders of
OCM since October 2014 totalled approximately R1 billion.

Eskom failed to respond to this letter and | arranged to meet once again
with Mr Molefe on 11 June 2015. | was accompanied on this occasion
by the Glencore Group’s CEO, Mr Ivan Glasenberg (“Mr Glasenberg”)
(who was visiting South Africa at the time). Mr Molefe was accompanied
by a number of representatives of Eskom and he advised that, in his
view, OCM must honour the CSA and that he would not renegotiate the
terms of the CSA.

We made it plain to Mr Molefe that OCM had not overstated the
consequences of a failure to renegotiate the CSA but, rather, that OCM
had endeavoured to explore a number of options since 2012. We tried to
impress upon Mr Molefe that the amendments proposed to the CSA were
intended to achieve a win-win situation. We were of course very mindful
that we were asking Eskom to expend more for coal for the immediate

future but, in Glencore’s view, this needed to be balanced against
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39.

Eskom’s long-term interest in obtaining security of supply at a reasonable

price.

Mr Molefe was unwavering in his stance and refused to agree to any
changes. This was subsequently confirmed in writing when, on 22 June
2015, Eskom sent a letter (dated 10 June 2015) in which it stated that it
no longer wished to participate in the settlement process envisaged by
the Co-operation Agreement and, further, that it would enter into
negotiations for a new CSA only in respect of the period after 31
December 2018 (that being the expiry date of the existing CSA). A copy
of the letter is annexed hereto marked "CE7".

While Glencore and OCM understood that Mr Molefe was entitled to his
position and how that position might benefit Eskom in the very short-term
(i.e. Eskom would continue to receive coal at low prices), we felt that Mr
Molefe’s position did not necessarily appreciate the risk that Eskom
faced after 2018 where they would have no security of coal supply from
the Mine (which was located very close to Hendrina) and therefore would

be left in a weak negotiating position.

On 30 June 2015, and in response to Eskom’s letter, OCM addressed a
further letter to Mr Molefe and Mr Vusi Mboweni (the acting Head of
Primary Energy for Eskom), in which OCM made a final proposal in a last
attempt to resolve the dispute with Eskom and reach a new long-term
agreement with Eskom. This letter provided for a further reduced price,
which was now below OCM'’s cost of production. No response was
received to this letter. A copy of the letter is annexed hereto marked
"CES8".

Ultimately, Eskom’s termination of the settlement process led to the
Hardship Arbitration being re-commenced on 23 June 2015 and a

hearing was scheduled for the period 16-27 May 2016.
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The First Oakbay Offer and Eskom’s alleged R2 billion penalty

The First Oakbay Offer (1)

On 1 July 2015, Glencore received a letter from KPMG Services
(“*KPMG”) advising that it had been requested by one of its clients, who
wished to remain anonymous, to present an expression of interest to
purchase either OCM or OCH for R2 billion (the “First Oakbay Offer”).
KPMG further advised that its client would, in the event of an acquisition,
continue to honour the existing CSA with Eskom. Mr Shaun Blankfield
(“Mr Blankfield”), on behalf of Glencore, contacted Mr Werner Jacobs
(“Mr Jacobs”) of KPMG and told Mr Jacobs that OCM and OCH would
not engage with an “anonymous” offeror. Mr Jacobs thereafter advised
that the interested offeror was Oakbay Investments Proprietary Limited

(“Oakbay”). A copy of the letter is annexed hereto marked "CE9".

The alleged R2 billion penalty

By mid-July 2015, OCM had been able to secure additional funding from
Glencore to enable OCM to continue supplying coal to Eskom for the
time being and intended to continue complying with its obligations to
Eskom.

Shortly afterwards, on 16 July 2015, OCM received a letter from
attorneys Cliffe Dekker Hofmeyr (“CDH”), representing Eskom,
demanding payment of (alleged) penalties in an aggregate amount of
approximately R2 billion in respect of alleged sizing and quality issues
with the coal supplied to (and accepted by) Eskom between 1 March
2012 and 31 May 2015. This letter came as a complete shock to OCM
and | felt that the decision by Eskom to impose the penalties was
completely unreasonable because, while there was a purported
contractual basis for these penalties, we had been discussing them with

Eskom for a number of years and they knew that OCM did not believe
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they were legitimate, and that OCM accordingly disputed them.
Moreover, as set out above, Eskom was fully aware of the precarious
financial position of OCM and the impact that these penalties would have
on OCM, and the consequent risk that the imposition of these penalties
would have on Eskom’s security of supply. A copy of the letter is annexed
hereto marked "CE10".

The manner in which the penalty provisions of the CSA worked meant
that penalties could potentially be set off against the price at which coal
was supplied to Eskom by OCM, with the effect that OCM could be
required to supply coal at R1 per tonne. The alleged penalties were
therefore a matter of serious concern to OCM and made BR proceedings

very likely.

The First Oakbay Offer (2)

Shortly afterwards, on 25 July 2015, OCM and OCH signed a
confidentiality and non-disclosure agreement with Oakbay pursuant to
which OCM and OCH provided Oakbay with high level information
concerning OCM. The reason for providing this information despite the
fact that the R2 billion penalty was likely to lead to an imminent BR
process was simply to maintain a potential option for keeping the Mine
operational, albeit that OCH and OCM knew this would be an option for
the BR practitioners (the “BRPs”) to pursue in the event that BR
proceedings were commenced (i.e. on the basis that the BRPs would
assume control of OCH and OCM). A copy of the confidentiality and non-

disclosure agreement is annexed hereto marked as "CE11".

The commencement of BR proceedings and subsequent
discussions between the BRPs and Eskom

On 31 July 2015, the boards of directors of OCH and OCM resolved to

commence voluntary BR proceedings in respect of each of OCM and
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OCH. The decision to place the business under BR was driven by the
fact that, in addition to OCM being required to sell all coal produced
below cost, it now had to contend with an alleged R2 billion penalty and

the prospect of supplying coal to Eskom for effectively R1 per tonne.

The BR proceedings commenced on 4 August 2015, from which point
OCH and OCM were under the management control of the BRPs.

Relations with Eskom continued to deteriorate following the
commencement of BR. By way of illustration, at the end of July 2015
Eskom withheld payment for no justifiable reason in an amount of
approximately R58 million for coal which OCM had delivered that month.
This was despite a letter addressed to the BRPs, dated 14 August 2015,
in which Eskom confirmed that it would make payment. Payment was
then refused again at the end of August 2015 for coal delivered that
month (this time, the amount in issue was approximately R34 million). In
fact, these payments were eventually made in June 2016, when Tegeta
Exploration and Resources Proprietary Limited (“Tegeta”) (a subsidiary
of Oakbay and the purchaser of OCM referred to below) had become the
owner of the Mine.

Following their appointment on 4 August 2015, the BRPs identified the
CSA as the key issue causing OCH’s and OCM’s financial hardship. The
BRPs’ main objective was to avoid a liquidation process and,
accordingly, they requested a meeting with Eskom with a view to
reaching an agreement which would avoid liquidation. However, Eskom

refused to meet with the BRPs.

On 20 August 2015, the BRPs suspended the supply of coal by OCM to
Eskom, which | understood to be an attempt to mitigate OCM’s losses.
The BRPs also provided Eskom with an interim proposal for the supply

of coal at this time. A copy of the BRPs letter to Eskom is annexed hereto
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marked "CE12".

After the BRPs had ceased the supply of coal to Eskom, Eskom
requested a meeting with the BRPs. The BRPs and | arranged to meet
with Mr Molefe and the then Group Executive: Technology of Eskom, Mr
Matshela Koko (“Mr Koko”), on 3 September 2015. However, when we
arrived at Eskom’s premises, Mr Molefe and Mr Koko insisted that the

BRPs remain outside, and | accordingly met with them alone.

At this meeting, Mr Molefe insisted that | restore the supply of coal to
Hendrina. | explained to Mr Molefe that it was the BRPs who had ceased
the supply of coal and that any decision to recommence supply was
theirs. In my position as a representative of Glencore (as opposed to on
behalf of OCH and/or OCM, which were under the control of the BRPS),
which would need to fund any recommencement of supply to Hendrina,
| further explained to Mr Molefe that Glencore could only financially
support OCM to recommence supply if Eskom undertook a commitment
to negotiate with OCM in good faith. Mr Molefe agreed that Eskom would
engage in good faith negotiations with OCM and | accordingly undertook
to speak to Mr Glasenberg after our meeting regarding Glencore

providing further funding to OCM to allow it to continue supplying Eskom.

| spoke to Mr Glasenberg on the same day, and Glencore agreed to
provide further funding in light of Eskom’s undertaking to engage in good
faith negotiations. On this basis, the BRPs agreed to recommence the

supply of coal to Eskom.

| contacted Mr Molefe shortly after speaking to Mr Glasenberg and
advised him that Glencore would provide further funding for OCM, and
that the BRPs had agreed that OCM would recommence the supply of
coal to Eskom, during a negotiation period, at a price of R150 per tonne

which was the CSA price, with payment to be made within 7 days of
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receipt of coal, subject to Eskom committing to negotiating with OCM in
good faith. The 7-day requirement was a necessity from the BRP’s point
of view because Eskom had withheld payment for the previous
deliveries, causing further hardship. This was agreed and this interim
arrangement was extended several times during the course of the BR.
On this basis, OCM recommenced supplying coal to Eskom.

However, Eskom did not engage in any further negotiations, despite
OCM providing significant information to Eskom to demonstrate its

precarious financial position (see paragraph 61 below).
The Second Oakbay Offer

On 10 September 2015, OCM received a non-binding indicative offer
from Oakbay (the “Second Oakbay Offer”) for the acquisition of OCM
as a going concern, for consideration of R1.00 and with a commitment to
fund OCM'’s continuing operations, including working capital and
fulfilment of its obligations for the remainder of the CSA. A copy of the

Second Oakbay offer is annexed hereto marked "CE13".

The BRPs responded to the Second Oakbay Offer in writing on 17
September 2015, requesting clarification regarding certain matters (for
example, financing and environmental liabilities) and noting that they
were not yet formally considering a sale of OCM but that, if an offer were
made which might represent the best option for rescuing OCM, it would
be considered. At this time, | understand that the BRPs’ preferred option
remained reaching a sustainable agreement with Eskom. A copy of the

BRPs' letter is annexed hereto marked "CE14".

On 21 September 2015, Oakbay responded to the BRPS’ letter, noting,
inter alia, that they were confident that Eskom’s consent to Oakbay
acceding to the CSA would be forthcoming and that KPMG had been
retained as Oakbay’s advisers for the potential sale. A copy of Oakbay's
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letter is annexed hereto marked "CE15".

The following day, 22 September 2015, President Jacob Zuma
announced that he would appoint Mr Mosebenzi Zwane (“Minister

Zwane”) as Minister of Mineral Resources from 23 September 2015.

The BRPs’ First Long-Term Proposal to Eskom

At the same time that they were engaging with Oakbay, the BRPs were
also seeking to engage with Eskom. On 17 September 2015, the BRPs
submitted a proposal (the “BRPs’ First Long-Term Proposal”) to Mr
Koko for the long-term supply of coal to Eskom. Similar to the proposal
submitted to Eskom by OCM prior to the BR (i.e. the Fourth Addendum,
see paragraph 27 above), the BRPs sought to agree an increase in the
price paid by Eskom in return for security of supply after 2018. In
submitting this proposal, the BRPs sought to commence the negotiations
that Mr Molefe and Mr Koko had agreed to pursue in return for
recommencement of the supply of coal. During this period, Eskom
requested and the BRPs provided significant financial information to
Eskom regarding the financial position of OCM. Much of this information
had been previously provided to Nedbank and Basis Points Capital (see
paragraph 26 above). A copy of the BRPs' First Long-Term Proposal is
annexed hereto marked "CE16".

On 22 September 2015, the BRPs confirmed the terms of an Interim
Agreement with Eskom, which included no sizing or quality specifications
(despite Eskom having repeatedly raised complaints regarding sizing
and quality), no penalty provision, and Eskom agreeing to engage with
OCM in good faith.

About a week later, on 30 September 2015, CDH, on behalf of Eskom,

CME-015

15



62.

63.

64.

65.

16

advised the BRPs that Eskom had considered the BRPSs’ First Long-
Term Proposal and was not willing to entertain it. They further advised
that any discussion and negotiation concerning a new price for coal
would only be entertained closer to 2017 and that the penalties would
have to be settled immediately in full. This was a clear breach of the 3
September 2015 agreement to engage in good faith negotiations and
OCM advised Eskom of its disappointment in a letter dated 5 October
2015. CDH's and OCM's letters are annexed hereto marked "CE17" and
CE18", respectively.

The Phembani Offer

As a result of Eskom’s unwillingness to engage further with OCM, the
BRPs and Glencore considered further options, one of which was for
Phembani Group Proprietary Limited (“Phembani”), a minority
shareholder of OCH, to acquire OCM.

Following engagements with representatives of Phembani, Phembani
made an offer to OCH to acquire its shares in OCM on 7 October 2015.
The BRPs advised Oakbay on the same day that they had received an
offer for the shares in OCM from a third party which the BRPs considered
to be more favourable, on the whole, than the Second Oakbay Offer. The
BRPs further advised that the third party had requested that OCM
engage exclusively with it and that the BRPs would therefore not be able
to progress discussions with Oakbay in relation to the Second Oakbay
Offer nor permit Oakbay to proceed with its due diligence. A copy of

Pembani's offer is annexed hereto marked "CE19".

On 9 October 2015, the BRPs and Phembani signed a non-disclosure
agreement. A copy of the non-disclosure agreement is annexed hereto
marked "CE20".

However, shortly after the conclusion of the non-disclosure agreement,
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Phembani requested a meeting with me and explained at that meeting
that Eskom had informed them that it would not consent to Phembani
acceding to the CSA. This position was confirmed in writing much later
in a letter to the BRPs received on 11 February 2016. It appears from
that letter that the reason why Eskom refused to engage with Phembani
was that Phembani indicated it would seek to renegotiate the CSA. A
copy of the letter to the BRPs is annexed hereto marked "CE21".

The resumption of discussions with Oakbay

As a result of Eskom’s rejection of Phembani as a purchaser of OCM,
the BRPs informed Oakbay, in mid-October 2015, that they were in a
position to engage further with Oakbay in negotiations for the acquisition
of shares in OCM.

On 20 October 2015, the BRPs, representatives of Glencore (Mr
Blankfield and me), representatives of Oakbay (including Mr Ajay Gupta
(“Mr A Gupta”), Mr Ashu Chawla (“Mr Chawla”), Mr Varun Gupta, Ms
Ronica Ragavan (“Ms Ragavan”) and Mr Nazeem Howa (“Mr Howa”)),
together with Mr Nic Mathews and Mr Jacobs (of KPMG) met at the
Guptas’ home in Saxonwold, Johannesburg for the purpose of
discussing the Second Oakbay Offer. It was noted that the proposed
sale was of the shares in OCM only and the BRPs indicated that they
needed an assurance from Oakbay that Oakbay would fund OCM for the
duration of OCM’s BR. It was agreed that Oakbay would continue with
its due diligence. Messrs Blankfield and Van den Steen (one of the
BRPs) met KPMG separately after this meeting to discuss the structure

of a possible transaction.

On 23 October 2015, the BRPs confirmed to Oakbay that they were
willing to proceed with the negotiation for the sale of the shares in OCM

to Oakbay but that agreement needed to be reached regarding certain
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transaction parameters. The BRPs advised that only OCM was for sale
and that the purchase consideration of R1.00 did not include OCH'’s
interest in the Richards Bay Coal Terminal, which was owned by
Optimum Coal Terminal Proprietary Limited (“OCT”). The BRPs gave
Oakbay until 30 November 2015 to conduct a due diligence on OCM and
to execute definitive agreements for the transaction. The BRPs further

advised Oakbay that it would need to assume all of OCM’s liabilities.

Oakbay commenced with the due diligence (which included a site visit)
of OCM, and KPMG attended to most of the due diligence work.

At that time, OCM and Glencore considered that it would be in their best
interests to proceed with the proposed Oakbay transaction, because
Eskom was not prepared to negotiate with OCM, Eskom would not
consent to an assignment of the CSA to Phembani, and the proposed
Oakbay transaction would enable OCM to continue operating and to
supply Eskom. As regards the proposed consideration of R1.00, in view
of the heavily loss-making CSA, the low export price of coal, the debts
guaranteed by OCM and the security held over OCM'’s assets, Glencore
considered this to be reasonable.

On 12 November 2015, Oakbay, OCH and OCM concluded a non-
binding Term Sheet (the “Oakbay Term Sheet”) for the proposed
acquisition of OCM by Oakbay. The Oakbay Term Sheet recorded that
the transaction was subject to due diligence and certain other conditions,
including Eskom’s support for the transaction and the release of OCH
from all its obligations in respect of the CSA. A copy of the Oakbay Term
Sheet is annexed hereto marked "CE22".

The meeting with Mr Raphela and the expansion of the proposed

transaction

During November 2015, | was contacted by Mr Joel Raphela (“Mr
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Raphela”), the Deputy Director General (“DDG”) of the Department of
Mineral Resources (the “DMR”), who requested that | meet with him at
Melrose Arch, Johannesburg. Atthat meeting, Mr Raphela indicated that
the sale of all of OCM, OCT and Koornfontein Mines Propriety Limited
(“Koornfontein”) (another subsidiary of OCH) should be considered, as
opposed to just OCM (which was the deal currently on the table). While
it was not unusual for the DMR to take an interest in transactions in the
mining industry that were subject to their approval, | did find it surprising
that Mr Raphela appeared to have detailed knowledge of the

negotiations with Oakbay.

A meeting was called with Eskom on 24 November 2015 in order to
update them regarding the discussions with Oakbay. The meeting was
attended by Mr Blankfield on behalf of Glencore, the BRPs, Oakbay
(represented by Mr Howa, Mr Chawla and Ms Ragavan) and Eskom
(represented by Mr Koko, Suzanne Daniels, Edwin Mabalane and
Ayanda Nteta), and was chaired by Mr Koko. Mr Blankfield advised the
meeting that Oakbay was conducting a due diligence and that funding
had been secured for OCM for the duration of Oakbay’s due diligence
period, so as to ensure continuity of coal supply to Eskom during that
period. Mr Koko responded by saying that Eskom expected OCM to
honour the CSA until 2018 and that Eskom would not waive any
penalties. A copy of the minutes of the meeting is annexed hereto
marked "CE23".

Mr Koko further stated that Eskom would not provide consent to any
transaction with Oakbay unless the transaction extended beyond OCM
to include all assets of the OCH Group, including OCH’s interest in the
Richards Bay Coal Terminal and Koornfontein. Mr Koko required
confirmation by the end of that weekend as to whether this would be
acceptable. Mr Koko’s stated reason for insisting on a sale of OCH’s

interest in the Richards Bay Coal Terminal and Koornfontein was that,
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without such a sale, OCM would not be a viable business. Mr Koko’s
position had some merit, but | noted it was the same message that | had
received from the DMR earlier that month. Since a transaction with
Oakbay appeared to be the only option at that stage, Glencore and
OCM/OCH agreed to engage further with Oakbay in respect of a
transaction for all assets of OCH.

Initial contact from Minister Zwane’s office

On 24 November 2015, Mr Glasenberg received a call from a
representative of Minister Zwane’s office, who said that Minister Zwane
would be visiting Switzerland and would like to meet with Mr Glasenberg.
It is not unusual for Ministers and Ambassadors to engage with Mr
Glasenberg having regard to the nature of Glencore’s international

operations.

A meeting was scheduled between Minister Zwane and Mr Glasenberg
in Switzerland on 1 December 2015. There was no indication to Mr

Glasenberg of the purpose of the meeting.
The Third Oakbay Offer

On 25 November 2015 (i.e. prior to the meeting with Minister Zwane), Mr
A Gupta, on behalf of Oakbay, briefly met with me to convey an offer to
acquire the shares held by OCH in OCM and other subsidiaries of OCH,
for the purchase consideration of R1 billion (the “Third Oakbay Offer”).

For context, all of OCM’s assets were pledged as security and the
corresponding debt would need to be settled as part of any deal. As a
result, the proposed consideration of R1 billion would have left a shortfall

of approximately R1.5 billion that Glencore would have needed to fund.

Glencore considered the Third Oakbay Offer but was not prepared to

fund the significant shortfall — as a result, the offer was declined.
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At a meeting held on 26 November 2015, | informed Mr A Gupta that the
offer had been declined. At that stage, OCM remained in BR and
therefore, in the absence of a sale or some other solution, the BRPs

would have had no option but to place OCM into liquidation.
The Section 54 Notices

At 14h00 on that day, a notice was issued by the DMR to the
Koornfontein mine pursuant to section 54 of the Mine Health and Safety
Act 29 of 1996 (“Section 54 Notice”). That Section 54 Notice ordered
the withdrawal of employees from the underground mine and termination
of the use of certain equipment. A copy of the Koornfontein Section 54

Notice is annexed hereto marked "CE24".

In the subsequent four days, three further Section 54 Notices were
issued to other mines in which Glencore had an interest: the
Wonderfontein Colliery, the Tweefontein Opencast Mine and the
Goedgevonden Colliery. Copies of these Section 54 Notices are
annexed hereto marked "CE25", "CE26", and "CE27", respectively.

The reasons provided for the suspensions, as set out in the Section 54
Notices, included the following representative examples:

83.1.  “An operator for Excavo mining mini truck not having license and
checklist with him while operating.”

83.2. “Safety belt was not used by the Excavo mining truck
operator...”

83.3.  “...operator’s seat was not adjusted and there were engine oil
leaks...”

83.4.  “Four dump trucks found without first aid kit..."

83.5. “Wheel Loader 2 with cracked windscreen since 21 November
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2015

In light of these alleged issues, Glencore considered the Section 54
Notices to be unduly harsh and disproportionate, particularly in their

demands for a complete cessation of all mining operations.

It is not common for multiple Section 54 Notices to be issued to a single
operator so close in time, and they were accordingly of serious concern

to Glencore.

In addition, inspectors from the DMR conducted inspections at certain of

Glencore’s mines, including over the weekend (which was itself unusual).

Glencore was of the view that the Section 54 Notices had been issued
and the inspections ordered for the purpose of pressurising Glencore in
respect of Optimum. It was not clear to me at the time what the exact
purpose of the pressure was, but | suspected that it was a warning to
Glencore that there would be consequences for Glencore were it to allow
OCM to go into liguidation and therefore that it must support the offer that
we had at the time, which was the Third Oakbay Offer. What the Section
54 Notices also appeared to signal was that the DMR was prepared to
jeopardise Glencore’s other mines in response to how we were handling

the Optimum negotiations.

The Section 54 Notices were ultimately lifted between 30 November and

9 December 2015, at a significant cost to the business.

The decision to continue funding and terminate the business

rescue proceedings

On 29 November 2015, after Glencore/OCH had declined the Third
Oakbay Offer and had received the Section 54 Notices, the Glencore
team held a telephone conference to consider its options regarding
OCM, which at that stage consisted of letting the BRPs put the Mine into
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liquidation (i.e. by withdrawing the funding being provided by Glencore)
or committing to provide further funding to keep the Mine operational so
that the BRPs could take it out of BR.

Glencore’s decision was, in part, informed by its analysis of the Optimum
business, which indicated that the additional cost of continuing to fund
and operate OCM over its remaining mine life compared to the Third
Oakbay Offer was approximately R1.1 billion, and which included a
number of risky and uncertain assumptions which could have resulted in

that amount increasing.!

However, despite the high costs of continuing to fund OCM, Glencore
decided that the collateral damage of putting OCM into liquidation (for
example, the impact on the Mine’'s employees and Glencore’s other
businesses) would have been too great. We therefore decided to provide
further funding commitments to allow the BRPs to terminate the BR
proceedings, following which OCM would have continued operating the

Mine in the ordinary course of business.

The meetings on 1 and 2 December 2015

On 1 December 2015, following the decision by Glencore to continue
funding OCM, a meeting was held at Eskom’s offices, attended by Mr
Koko (representing Eskom), Mr Piers Marsden (representing the BRPS),
Mr Blankfield and myself (representing Glencore), at which we conveyed
that the Third Oakbay Offer had been rejected, that Glencore would
continue to support OCM, and that both OCM and OCH would be
discharged from BR. We asked Mr Koko whether he was happy with the
decision. Mr Koko replied to the effect that of course he was happy, as

1

It was this analysis that formed the basis of the decision a few days later to sell the Mine, which | detail
at paragraph 100 below.
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OCM would be honouring the CSA. He conveyed the message to Mr
Anoj Singh (Eskom’s Chief Financial Officer) as we left the meeting.

A meeting was also held that day between the BRPs, Mr Blankfield and
the consortium of banks who held funding in OCM, at which the BRPs
and Mr Blankfield informed the banks that Glencore had rejected the
Third Oakbay Offer and was considering how to take OCM out of BR,
although the possibility of a transaction with Oakbay remained if they

improved their offer.

At or about the same time as the Eskom meeting, the meeting between
Mr Zwane and Mr Glasenberg took at place at the Dolder Hotel in Zurich.
| understand that the meeting was also attended by Mr Salim Essa (“Mr
Essa”). Mr Glasenberg had not met Mr Essa before and did not know
who he was. When he asked who Mr Essa was, he was told that he was

an advisor to Minister Zwane.

| understand that Mr Glasenberg asked Minister Zwane about the
Section 54 Notices but that Minister Zwane did not engage with him on
this issue, instead noting that he wished to use the meeting to discuss

Optimum.

| also understand that Mr Glasenberg informed Minister Zwane that
Glencore was willing to provide sufficient funding to have OCM and OCH
discharged from BR and that OCM would continue supplying Eskom with
coal, but that Glencore would also be open to a sale at an appropriate
price, and as long as it was acceptable to the BRPs. Minister Zwane
responded by saying that he was sure Glencore could reach a deal with

the Gupta family.

When Mr Blankfield and | left the meeting with Eskom and were in the
parking area at Eskom, Mr Glasenberg contacted me to inform me that

Minister Zwane had informed him that Mr Tony Gupta (“Mr T Gupta”)
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wished to meet with him on 2 December 2015 in Switzerland to discuss

a potential transaction, and that he wanted me to join him at the meeting.

| immediately travelled to Switzerland to attend the meeting on 2
December 2015.

There were essentially three parts of the meeting on 2 December 2015,

which also took place at the Dolder Hotel:

98.1.

98.2.

98.3.

The first part of the meeting commenced mid-morning and was
attended by Minister Zwane, Mr Essa, Mr T Gupta, Mr
Glasenberg and me. It was opened by Minister Zwane, who
noted the importance of securing employment at the Mine,
expressed concern that the Mine should not enter a liquidation
process and stated that the best outcome would be for Glencore

and Oakbay to reach a deal.

Mr Zwane then left the meeting, following which Mr T Gupta and
Mr Glasenberg discussed the Third Oakbay Offer. After
negotiation of the terms of a potential transaction, a purchase
price of R2.15 billion was agreed (i.e. over double the amount of
the Third Oakbay Offer).

The third part of the meeting was held over lunch. Shaun
Teichner (Glencore’s General Counsel) joined to discuss the
principal terms of the transaction and the implementation
process (regulatory approvals, documentation etc.). It was
noted that the proposed transaction would need the approval of
the BRPs, given that they were in control of OCH and OCM. Mr
T Gupta also spoke about the rehabilitation trust funds. At that
stage, the rehabilitation trust funds for OCM were invested in
equity instruments. This was the Glencore Group’s policy at the

time on the basis that equity instruments provided the best long-
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term return and, as a large multi-national, Glencore could
withstand short-term volatility. Mr Gupta indicated that the
purchasing entity could not assume the volatility risk and
therefore he requested that OCM convert the rehabilitation trust
funds into cash equivalents prior to signature of the sale
agreement in order to mitigate the market risk of holding them
in equity instruments. At the time, we thought that this seemed
reasonable and did not raise any concerns because the funds
would remain in the trust and be governed by the Trust Deed
and relevant DMR regulations.

The principal terms of the acquisition of shares held by OCH in OCM and
its other subsidiaries were orally agreed at the meeting in Switzerland on
2 December 2015.

Glencore’s rationale for the transaction

Glencore was satisfied with the purchase price of R2.15 billion for the
shares held by OCH, which required Glencore, inter alia, to contribute
R400 million to release the banks’ security. Glencore considered this to
be an appropriate price based on its analysis of the OCH business
undertaken at the end of November 2015 (which indicated that the future
cost of continuing to fund OCM was higher than R400 million).
Therefore, while it was clear that pressure was brought to bear on
Glencore to sell the Mine, Glencore ultimately entered into a transaction
that made commercial sense. Obviously, had Eskom engaged with OCM
in 2015, the situation could have been avoided and a long-term solution

for both Eskom and OCM could have been agreed.
Conclusion of the transaction

As was noted at the meeting on 2 December 2015, the BRPs also

needed to approve the transaction, which they subsequently did.
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Glencore and the BRPs instructed attorneys Werksmans, Johannesburg
(who had acted as legal advisors to the BRPs) to commence drafting
agreements for the acquisition by Oakbay or its subsidiary, Tegeta, of
OCH'’s shares in its subsidiaries. The process involved intensive further
negotiation, discussions and drafting in order to finalise suitable terms
for the transaction. Ultimately, on 10 December 2015, a written Sale of
Shares and Claims Agreement (the “Sale Agreement”) was concluded

between OCH, Tegeta, Glencore International AG and Oakbay.

On 6 January 2016, the BRPs confirmed the sale of OCH’s shares and
requested regulatory consent to the transaction from the DMR.

The conditions precedent in the Sale Agreement were fulfilled on 8 April

2016 and the transaction was implemented.

On 31 March 2016, the BR plan of OCH was published and a notice to
this effect was sent to all affected persons, notifying them of the meeting
to vote on the BR plan. The BR plan was ultimately approved on 8 April
2016.

In the week beginning 4 April 2016, | received a telephone call from
Mr Essa advising that Tegeta was short of an amount of R600 million for
the purposes of payment of the purchase price. He requested that
Glencore fund the shortfall of R600 million and said that Oakbay would
get Eskom to pay the first R600 million from coal sales to Glencore.
Glencore declined this request. At a meeting on 11 April 2016, Mr
Marsden (one of the BRPs) was advised by Mr Howa that Tegeta was
R600 million short and Mr Howa requested that Mr Marsden approach
the consortium of banks requesting a bridging loan in an amount of R600
million in order to finance the shortfall on the purchase price. Mr Marsden
arranged a meeting with the consortium of banks, whereafter Mr

Marsden advised Mr Howa that the consortium of banks was not
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prepared to finance the shortfall of the purchase price.

106. The closing meeting for the Sale Agreement was held at the offices of
Werksmans Attorneys, Johannesburg on 15 April 2016, at which the
shares in OCH’s subsidiaries were formally delivered to representatives
of Tegeta. The transaction accordingly closed on 15 April 2016.

107. OCH was discharged from BR on 15 April 2016 and OCM was
discharged from BR on 31 August 2016.
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CoAL SUPPLY AGREFMENT

1. PARTIES

1.1 : LESEOM
_ : {
i (
1.2 TRANS-—NAPAT, COAT, CORPORATION LIMTITED -
1.3 TRANS~HATAL COLLIERIES Y. MITED

2. INTERPRETATION

2.1 The headnotes to the clauses of this agresment
are Insarted £for reference purposes only and

shall in no way govera or affect the interpreta-

tion hersof.

2.2 Unless incénsistent with the context, the expres-

sions set forth below shall bear the following

meanings:

“"accounting month" an accounting period deter-

mined by THC in accordance

with its accounting policy ZB

S M‘%@‘?“



"this agreement"

"the base price"

"business day”

Moglendar month"

Page 2.

from. time ~to time and
arrived at hy dividing 1
year into 12 accounting
periods, as notified by THC
to Eskom annually in advance
by notice in writing to be
given not less than 30 days
prior to the commencement of

any year

this agreement read with the

schednles hereto

tha price of coal determined
in accpordance with the pro-
visgions of Annexes 34, 3B or
jC to Schedule 3 hereto,

whichever is applicable

any day other than a Batur-

day, Sunday or orficizl

Bouth African public heoliday

a calendar month commancing
on the first day of +the

month and endlng the labt
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"coal”

"the commencement

date?

"the commissilioning

date"

*wontract price"

"rhe sscalation

factor®

~ CME-031

-3l
Fage 3.

day of that month fe.g. 1

Jenuary to 31 January)

coal complying with <the

.applicable Epecificatiqns

.l'Januaﬁy-lSQj o i.. i

ithe _data-‘upon which the

paftigl beneficiation wﬁsh—
iﬁg plant is cextified by
THC as being fully opera-
tional, which will not be
more than 2 years after ihe

commencemaent date

the purchase price for coal [

_ supplied._in._ferms. of this

agreement as specified in 7

and  determined .in . terms of

Schednles 3 and 4 heretc

the escalation factor deter-

. mined in accordance with

shd\% (%@) }7@5&
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Page &,

"Eskxom" a Jjuristic person estab-
lished under the Electricity

Act, - 1922 'known as "The

Blectricity Supply Commis-

sion", which continued to

exist as  a- juristic perscn

known as "Iicom” under the

Electricity Act, 1958 &and

“ﬂég o : . which. continued to exist as
& juristic person Jnown as

“Esigm" under the Eskom Act,

1587
“Bsikom Cost of the cost of coal information
Coal Index" to be supplied by Eskom to

THC in terms of 7.4

5 "Hendrina® the coal-fired power station

- :']__‘ '

established by Eskom on the
farm Boschmanskep 154 1.8,
in the district of Hendrina,

Transveal -

1150¢ International Standards

Organisation

.r \Cﬁ%éfw



"Komati®

"the maximum

tonnages™®

"the minlmum oFf-

take perinod®

"minimom payment"
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the coal-fired power station
established by Eskom on the
farm Komati Power Station
56, IS5 in the district of
Hiddelburg

6 500 000 " tons, being the
maximim tonnages of coal
which TNC may be reguirsd to
Supply to Eskom in each vear
in terms of this agreement
plus & further 3 000 200
tons of coal per annum which
TNd' may be reguired to
saupply te Eskom as contem-

ﬁlated in .4

the pericd commencing on the
commencenent date and texr-

minating or 31 Decewmber 1997

in respect of each year

after the expiry of the

minimum off-take period, the

amount referred ‘to in para-

graph 2 ‘'of Sch dule 7 hereto
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Yhe minimom

tonnagas®

"monthly weighted

average"

"monthly base

price’

"Optimum™

*the partial bene-
ficiation washing

plant"

Page 6.

J DQD 000 tons, beding £he
i nimum .tnnnaQEE_ gf coal
wﬁich Eskom is5 required to
purchase.from TNC in terms
of this agreement during
eacﬂ year of +the wminimum

off-take period

the monthly weighted average
in respect of esach account-

ing mwonth

CME-034

34

the applicable porticon of

the base price in respect of

deliveries of coal. £for the

.accounting month in guestion

detarmined in - accordance
with the provisions of Sche~
dule 8 hereto

the Optimum division of TNC

the washing plant to be

astablished in @ims of B
IR\ 6’5 W dﬁ



"the partias’

"the pre-conmis-

sioning pariod’

"the post-commis—

siconing period®

"the previous

pgreemant”

... . Page 7,

collectively, Eskom, Trans-

Hatal and THC

the period caleulated from
the commpencement dats to the
commissioﬁing date or the
second anniversary of the
commencemnant date,‘whichever

ocours first

the'pe;iod commencing.on the

day following the expiry of

_ the pre-commissioning period

and terminating on the ter-

mination of this agrsement

CME-035

{385

or any extended period of.

the agreéﬁent for any reason

the cpél supply aAgrzement
entered ‘into' between the
Electricity  Supply Commis—
éion (now Eskom) | Trans-
Natal and Dptlmum CDlllEIlES
(Proprietary) lelted dated
24 June 1883 as amplified by
Bskom's letter dated 7 Jan-

wary 1983 to General Hining

g
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Union Cerporation Lim;ted
and the letter of General
Mining © Union Corporation
Limited dated 31 Janunary

1983 to Eskam

“the prime rate” the publicly announced prime
ovardraft rate, nominal

annual compounded mOntﬁly in °

arrear, charged by 7olkskas
Banlk from time to tims on
unsecured overdrafts, as
certified Iy any manager of
that bank for the tims being
whoss certificate shall, in
the zbsence of  manifest

erroxr, be final and binding

T . on the parties
I\-T:':__ N
"SABS" the Scuth African Buresau of
Standards
"the signaturs the date of last siguature
date" of this agreement

{ at ) rib
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Page 9.
‘“the specifica- thé applicable specifica-
tions" - tions for the coal .set out

in Schedule 1 hereto
“fon” a metric ton

nowe Transtatal Colliaries
Limited, registration no. (
63/C0537/06, a wholly-owned

subsidiary of Trans-Hatal

"Trans-atal” Trans-Natal Coal Corporation
Limited, registration no.

£3/01000/06

"Trans-Natal group" Trans-Natal and any wholly-
P
owned subsidiary for the

time being of Trans-Watal {

"yeaxr™ ‘ a period of 12 consecutive
calendar months commencing, 1
Jamuary and terminating on

31 December next following.
2,3 Unless inconsistent with the context, an expres-

g

sion which denotes:



a0

2.3.

3,2

1
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any gender includss the other genders;.

a natural person includes. an artificial

person and vice versa;

the singular includes the pluxal and vics

VETSa .,

The schedules to this agreement form an integral
part hereof and words and expressions. defined in
this agreement shall . bear, unless the context
ptherwise reguires, the s=same n@aning in sguch

sohediules,

INTROBUCTTION

Trans-Natal, Eskom and Optimum Cellieries (Pro-

- prietary) Iimited entered into the previous

agreement. relating +to the supply of coal to

Hendrina.

The operations of Optimum Collieries (Proprie-
tary) Limited were subseguently transferred to

its holding company, THC,

For varicus reasons the parties wish to wvary the

basis upon which TNC will suggiy coal to Hendrina

% gﬂ%

38
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from that pertaining in terms of the previous

agreemant.

3.4 As Eskom ig Optimum's primary customzx, it is the
intention of the parties that:the coal require-
ments of Eskom will enjoy ﬁreference over otherxr
customers of Optimum and accordingly Eskem will

be entitled to first ddli.on:aﬁyfcoal produced by {.

Optimum including, if necessary, export quality
coal, upon the terms and conditions comtained in

this agreement.

3.5 The parties wish to récord the bhasis upon which
the previous agreement will be cancelled and to
provide fox the continued supply:df coal to Eskom
upon the terms and conditioms set out in this

agreement.

2"’

4, DURATION

4.1 Votwithstanding -the signature date, this agree-
ment shall commence onm the commencement date and,
subjedt to the  remaining provisions of this

dlauaaié, shall continue until 3 Dedemﬁér 2008

4 @w

("the initial peried”).
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Eﬁkom.shall be entitled, by written notice to THC
and Transwﬂatal to be received not less than 36
calenday months prior te the explry of the
initial period, to extend‘the duration of this
agreaﬁent from 1 Jannary 2009 for such furthexr
period, neot exceeding 10 years, which Eskom may

specify in such notice ("the first renewal

period“).

provided that E;s}:omA shall have exsrcised its
right to extend the duration of this agreesment in
terms of 4.2 for a perliod of less than 10 years,
Eskom shall bs entitled, by written notice to TRC

and Trans—~Natal to be recaiﬁad not less than 36

calendar months prior to the expiry of the first

renewal period, to extend the duration of this

t

CME-040
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agreement.froﬁ’the day following the expiry of |

the first renewal perLDd for. such period which
Eskom-may spealfy in such notice; provided that
such period shall not extend the duration of this

agreement beyond 31 December 2018.

Should Eskom fail to exeécié; its right to extend

the duoration of this ag:eement in term= of 4.2,

Eskom shall have no further lght of extension in'

texms of &.3. o X%S%
R S 78
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4.5 ANy exteﬁs;on of the duration of this agreement
in terms of ,.2 and 4 3 shall be upon the same
terms and conditions contained in this agreement.

4.6 TNC or Trang-Natal shall issue a written reminder
to Eskom of its right to extend this agreemént in
termg of 4.2 by not later than 30 November 2003

and annually thereafter until 30 Novembexr 2005;

~prévided that should Eskom exercise its wight to
extend this dgreement in texms of 4.2 and become
entitled te exercise its right to extend this
agraement Iin terms of 4.3, THC or Trans-Hatal
shall issue a written reminder to Eskom of its
right to extend this agreement in terms of 4.3 by
not  later than 30 November 2006 and annvally
thefeafter until Eskom has either exercised its
right in terms of 4.3 or such right has lapsed.
@
| ' i,7 Provided Eskom has éxercised its‘right £o extand
this agreement in terms of 4.2 or 4.3 unkil 31
December 2018, should ény of TNC, Trans-Natal or
Eskom wish to extend this agreement béyond 3l
‘Decentbar 2018, the partles shall meet and endesa-
vour ta negotlate and conclude an axtenSLDn of
this agreement for a period and upont terms and

‘conditions which are accept@ifa to thewm.

F gy M
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5. TEEMINATION OF THE PREVIOUS AGREFMENT

5.1 The previons agrsement shall be terminated with
effect from midnight of the day prior to the

commencemant date,

5.2 Save in respect of a claim for the payment of the
7 purchase price for coal delivered by THC to Eskom
@ _ during the period 30 November 1992 £o 31 December
1992 (both inclusive), this agreement is in full
end f£inal settlement of all claims of whétsbevar
naturé which any of the parties may hqve arising
out of orx incidental to the previous agresment ox
its implementation. Accordingly, save for the
claim for the pun‘:chase price referred to above,
none of the parties will ﬁaVe any claim of what-

soever nature against the other arising out of or

0@ _ ineidental to ‘the previous agresment or its
implementation.
&. SUPPLY OF COAT
6.1 Eskom shall, with efféfct from the commencement

date and thereafter for the duration of this
agresment, purchase, subject ta 6.3, its entire
requirements of coal for Hendrina exclusivaly

AN from TNC and from no other source; provided that

e gy M
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Eskom shall purchase not less than the minimum
tonnages: in each year in accordance with the

provisions of 14 read with Schedule 7 hereto.

6.2 THC undertakes that with effect from the com-
mencement date and for the. duration of this
agreement, it will supply alliaf Eskom's rpguire-~

ments of coal for Hendrina as set out in 6.1 up

to. the maximum tonnages in each year for.a pur-

chase price determined in terms of 7.

6.3 TNC shall have the right, but nol the obligation,
to supply the requirements of Eskom in any year
for codl for Hendrina on the sams terms and
-conditions as contained in this aqreement'to the
-extent that same may sxceed the maximum toﬁnages.
Eskom . will comply With 'the procednures and

,ﬁs . . 2quu1raments set owt in 13 with regard to such k]
excess tonnages. If THNC elects not to Eupply
CDal in excess of the maximum tonnages in any
yeax, it will ﬁotify ?skom of its elec%ion_within
30 days after receipt of the relevant oxder and
Bskom will then be free to purchase its require-
ments of coal in excess of the maximmm tonﬁadés
for that year from a souéba othef ﬁhaanﬁC'on

such terms as it is abla to negotlate.

Tirgm =
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Should Eskem so0 EEEEEEE! the parties Wlll meet
with a view to negotlatlng the supply by THC uf
coal to Komati or another Eskem power station up
to 2 maximum of 3 000 000 tons per vear upon such
terms and conditions as may be agreed between the

parties,

CONTRACT PRICE AND PAYMENT

Tha contract price payable for coal to be sup~

plied by TNC to Eskom under this agraement shall
be determined in zccordance with ths provisions

Gf Schedules 3 and 4 heweto.

THC shzall submit to Eskom within 10 days sfter
the end of each accounting month an invoice
reflecting the amount payabie‘by Eskom te TNC in
respect of coal stpplied during the immediately
ﬁraceding acrcounting monﬁh. Such imvoice shall

reflsct the items set out in Schedules 3 hexeto.

Eskom.ghall 5a'obliged to pay the amocunt of each
inﬁqica by not later than the 15th day of the
calendar month in which fhe invoice is furni%hed
to Eskom; prcvided that should Ehe 15th dayv of

the calendax month in quesiion not be a business

CME-044
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day then payment of such.invoice shall be made on

the business day next following such 15th day.

I'n order . to enable the escalation factor to be
determined, Eskom shall, duriﬁg the currency of

this agreement:

furnish Tﬂb in writing by no later than the
commencemnent: date, a2 statement reflecting
the average cost of coal purchased by. Eskom
from &ll sources for the accounting month
snded 30 November 1851 (expresséﬂ in zands
and cents pex ton} which statement shall be
certified as correct by Eskom’s external

auditoxrs;

farnish TNC in’ writing within 7 days after
the - end of each accounting month, ‘a
statement reflecting tﬂe average cost of
coal purchased by-Eskom.frém 21l sources for
the calendar month prior to the aoccounting
month immediztely ﬁrecéding the date of ﬁhe
sﬁatement (expressed in rands and cents pexr

ton);

fnrnish TNC every 6 calendar menths with a

written certificate, by Eskom's external

ANCAN
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auditdra_dértifying the correctness of the
statements refexred to in 7. -2 durlng the

previous 6 calendar month.

THE PARTIAY, BENEFICIATION WASHING ‘melm_

TNC shall as s00mn aé”pbssiﬁle éfte; the signaturé daté
establish on Optimum’s prnperty:and fhereaftéz operate
a partial beneficiation washing plant to be used fox
the washing of coal., The cost bﬁvestablishing and
operating the washing_plant shall be ﬁm;ng apd paid by

THC.

QUALITY

A1l eoal supplied to Eskom in terms of this

agreasment shalil conform to the specifications.

TNC shall be Dbllged to pay to Eskom the penal-~
ties relating to any coal del;vered. to  Eskom
which does not compiy_w;th the. specifications in
respect of calorific ;value,‘ mqisturg @Dntent,
volatiles or sbrasiveness on the basis set ouf in

Schedule 1 hereto.

If TINC for a- period of 7 .consecutive days

delivers moal to Eskom ln terms of this agreement

A~
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of a guality which would entitle Eskom to reject
such delivery of coal in terms of the proviesions
of Part 2 of Schedule 1 hereto, Eskom shall be

entitled by notice in writing to THC:

to réquire THC eithexr:

t0o blend suifiéienﬁ coal intendeg@ to bs
washed for exporit purposes togelther
wiih the coal to bes deliveréd to Eskom
in order to ensure that -the coal to be
delivered to Eskom conforms +to the

specifications; ox

failing sufficient guantitiss of coal

availabkle for the puxposes of 5.3,1.1;
to blend sufficient coal alreadf-washad
for eiport purposes; together with the
coal to be delivered to Eskom in order
té ensure that the coal to be delivered
to Eskom conforms to the specifica-

tions; and

, if there is no, or insufficient guantities
of, coal available for the purposas contem-—
plated  in 9.3.1, to purchase its reguire-

-ments of coal from, other sources, mutatis

CME-047
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mutandis, upon the terms and conditions of

15, -

The penalties and the right cf rejection referred
to in Schedule 1 hersto and the rights granted to

Eskom in terms of 9.3, shall constitute the sole

‘remedy of Eskem for the failure by THC to meet

the specifications with xrespect to caloxific
value, moisture content,' volatilss ox abrasiﬁa~
ness. Under no circumstances shall TNC be liable
for general, special or consequential damages o
loss which‘EskDm’or its customers nay suffer as
a result of the failure of the coal to conform to
the specifications ox to meet tha regquirements,

whether or not specified, of Eskom or its cus-—

 tomers.

Bskom shall be obligaé to pay to THC:

the bonusss relating to any coal delivered
to Bskem which exceeds the spacifications in
respect of calorific value, moisture content
and abrasiveness on the basis set out in

Schedule i1 hersto; and

the consistency bonus pon the basis set out

in gcheduls 2 herezo @ R

CME-048
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9.8 Unless THC ls notified in erting to the contrary
within 15 days after each days* dellvery of coal,
- such coal shall be deemed to conform in all
respects - to the specifications-and. Eskom shall
have no claim whatsoever ipigegaﬁijthereto 0%
. arising thereafrom. Such notification shall
- specify full deteils relating to. the delivery of
~eoal concerned igcluding the date of delivery, {
_the guantity of ccal'congeﬁged,and full details
of the non-conformity of such coal to the speci~

ficatiocns.

i0. SAMPLING AND ANATYSTS

i0.1 . Coal supplied by TNC to Eskom in terms of this
agreement shall be sampled from agreed sampling
.points in accordance with the sampling procedures

set out in Schedule 5 hereto. - :3%&

LR 2 The results of the analysis of all samples taken
during any accounting month shall be recorded by
-Eskom and Eskom shall notify THC of such results
within 7 days of them becomirig available. Such
results shall serve as the Easis'for determina—

tion of at least the following:

10.2.1 the weighted averzge size distribution; qE%B

s E
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10,2.2 the.waighted AVerage calqrific'#alue;
10.2,3 the waighted,averagg volafiLEJdontant;
10.2.4 | Fha weightéd averageltotal moisture content;
10.2.5 . ;the weilghted éverage ash co;tent;..ﬁﬁd<

1¢.2.6 . .. ﬁhagweighted:average abrasiveness y

of all coal supplied by THC to Eskom in terms of
this agreement during the accounting month in

raspect of which the samples were talken.

11, DEVERMINATION OF THE GROSS MASS OF COAT, DELIVERED

11.1 The gross mass of all coal delivered to'EskDm by
TNC in terms. of thls agreement shall be detar~
mlned by mass~meters an Eskom s canveycrs and/or

on. Eskom's asalzed we;gh—bridgas _The mass so

determaned shall ba deemed tm be the gross ‘mass

Lt

of coal dalivered and shall be subject to a

B awj.,.. .

molsture correctlon in tarms of 12
11.2 . Eekem's mass—meteré,shall be:”

11,2.1 i aSSLZEd at least cpce in evexy yearj'wﬁh@

CME-050
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‘L1,

11.

2

=

.2
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tested:
weakly by means of a "zerv check";

monthly by means of & ‘'"dead-weight

,check“; and

6 monthly by means of & ”bulkvload '

check" or other agre=d test

and shall be adjusted, if necessary. Such testis
shall ke carried out by Eskom’g employeas and
shall be witnessed by a representative of THC.
Any adjustments regquired to the mass-meters shall
be agreed betﬁeen the parties and such agreement

shall he recorded in writing.

Bskom’'s mass-meters shall be- serviced at regular
intervals under an inclusive maintenance contract
entered ihtolbetwesn Eskom and the mass-meter
gﬁppliers. The maintenance procedur=s to be
performed in terms of such maintenaﬁca contract
shall be approved by THC which agprcval'shéll not

be unreasonably withheld.:

éhmui@ any test referred to in 11.2 astablish.

that Eskom's massﬁmeta 8 are inaccurata by more

0l

o
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than 2%, 50% of the error shall he deemed to have
existed since. the previous weekly test carried
out in terms of 11.2 and the corrected gross5 mass
shall be calculated on this bas_ié between Eskom

and THC for the weekly period concerned,

Should any of Bskom's mass-meters break down,
resort shall be had to TNC's mass-meters, if any,
or to other evidepée 0 agree on thé gross mass
of coal deliveredl. TN.C shall, if so regquested,
furnish Eskom with evidence of the accuracy of

its mass-meters to the reasonable satisfaction of

Egkom.

Eskom shall furnish THC with daily written
returns reflecting the gross mass of all coal
delivérad o Hendrina as registered by Eskom’s
welghing appliances. Unless the .gross mass, as
reflected on ;any‘dai;ly return is greried in
w:::;ting within 7 days of the furnishing of such
J:e.turn, the gross mass reflected thereoﬁ' shall be
deemed to bg fthe coxrrect grﬁss mass and the
parties shall theresafter be precluded from seek-

ing any correction thgreof In the absence of

manifest error.

CME-052
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1z, HOISTURE ADJUSTMERT AND NET MASS

12.1 The gross mass of coal egtablished monthly in
terms of 11 shall be reduced by the averagé total
moisture determined by the sampling and analysis

proceduras referred to in 10 as follows:

12:1.1 if the total moisture content is 6% or less,

the mass shall not be adjusted;

- 12.1.2 - 1f the total moisture content is more than

6% the foilowing form:la shall be applied:

@ X (100 - H)

M =
(100 - G6)
Where: Y e
8 £
o OIS the net mass for the accounting
month to be used foxr all price
calenlations:
GM = ' the gross mass established in .

terms of 11 for the applicable

E@v O‘Z‘“ @ b
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M = the weighted averags Apé;gentage
total moisture for the applicable

accounting month,

Eskom-and TNC shall within 8 days of the end of

B

12,

each ageounting month finalise the calculations
tD datezmine the net mass of coal delivered
YOI R , _ durlng the immediately precedlng Accounting

S
i‘~ﬁ§ - y _ month.

, 13, ESTERLISHMENT OF ESKOM'S REOﬁIREHﬁHTS OF COAT,

13.1 Eskom shall as early as possible in order o
assist, THC with 1ts planning of production, but
in any event by not later than 1 July of each
yeaar give written notice to THC bf its coal

S requirements for the 5 years'commancing 1 January
"@@ ) : ' ., of the following year, which notice shall specify

Eskem’s coal regquirements:
qul

13.1.,1 .. on a monthly basis for the first 18 calendar

!
'

- months of each 5 year period; and

‘

13.1.2 on & six menthly basis for the remainder of

the saccnd vear cf each 5 year period; an

@*@ /%?ré
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on an annual basis for the next veaxns of
each 5 year pericd-in respect of which such
notice is given. The first noti;e shall be
given by Eékum-on or before the signature

date..

TNC shall each year, on .the basis of Eskom's
notified coal»teqﬁiréments, prepéfe a production

and deliveiy‘program subject to the provisions of

6.1 and 6.2. This program may allow for move-

ments in accordance with Eskom’s Stockpile opera-

ting zequirements onto and off the Eskom stook-

pile established at Hendrina. Such production

program shall be discussed and agreed with Eskom

prior to the commencement of any year.

Should Eskom require a variation of its require-.

ments. as notified to TNC from timg‘to time in
terms of this agreement, _Es]c.om:sﬁa'li give wz_itte_n
notica of such variations to iHC and TNC will ba
allowed a reasonable period, £zom the date of
Egkom'’s =notice of wvariation within WhiDh_ to

adjust its level of proguction.

e (ﬁ
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14, MINTMIM OFF-TAKE AND MINIMUM PAYMENTS
a1 Eskom gives to TNC the undertakings contained in
", Bchedule 7 herete in respect of minimum cff-take
-and minimum payments.
ﬁ, 14.2 Shonld, at any time after the expiry of the
i. minimum off-take paeriod:
14.2.1 . - Eskom purchese less than 13 000 000 tons of
coal per yvear for two consecutive years; or
14.2.2 Eskem’s projected reguirements of coal in
terms of 13 be for less than 1 000 000 tons
for the year immediately following the yeax
in which Eskom purchased less than 1 000 000
A tong of coal;
«®
= then THC shall, on not leéss than 30 days’ priox
written notice to Eskom, be entitled, but not
. abliged, at amy . time. after:
14.,2,3 the end of the second consecutive vear in

CME-056
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the end of the year in which Eskom purchased
less than 1 000 000 tons in the case ‘of

14.2.2
to terminate this agresment.

Shonid at any time after the expiry of the mini-
mum off-take period, Eskom’s projected require-
nents of caal in Eerms of 13 be for less than
1 000 €00 tons per year for two consecutive years
then THC shall, by written notice to Eskom, be
entitled, but not obliged, at any time after
raceipt of the relevant projection in terms of
13, to terminate this agreement with effect from

the commencement of the first year of any period

. of . twa congsecntive years during which it is

projected that - Eskom will éurchage less thaq
1 000 000 tons; provided that éhaulleNC not
exercise its righfs of termination in raspect of
any particular two'yeér period, THC shall not he
precluded from exercising its right of termina-
tion in réspect of any other pariod of two con-
secutive yeaxé. during which Eskom’s projectad

requirements of coal in terms of 13 are less than

of

.1 000 000 tons per year. . ﬁZS

Vo
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Upen.a te;minatiqn_cf this agreasment in terms of
14.2 oz 1@.3, Esﬁ:om shall pay to THC, in,_additien
to any other amounts which may become payable by
Eskom in terms of this agreement.; cthe minimom
payment for the year during which the termination
takes place unless ﬁskom'sha,ll. have purchased
coal from TNC‘during such year up to the termina—
tion date having a contract price in ‘the aggre-
gate in excess of the minimum.payment for such

vear,

FAITURE T0 SUPPLY

Should THC fail to deliver Eskom's coal regnire-
ments for Hendrina up to ths maxiﬁum tonnages as
notified in termg of 13 for a peried of 2 con-
secutive calendar months, Eskom shall be entitled
to purchase from other scurces "the shortfall
between its reguirements and the total tonmage

actually supplisd by THC to Eskom provided that

THC - shall first be entitled o make up such

shortrall from other. sources whether wit'hin the

Trans-Natal group or othexrwise. ©Should the cost

peér ton for ccél‘Purchased‘by-Eskam in -oxder to
make up Any shortfall exceed the price of coal,
inciuding any .applicahle 'bonus  or penalty

referred to in Schedule 1 hereteo, which would

%ﬁ@
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have been payable by Eskom in termé of this
agreement had TNC supplied s=uch coal to Eskom,
such excess cost per ton of such coal shall be.
recoverable from THNC by way of direct damages

provided that:

15.1.1 . when purchasing cual'elseﬁhere, EEkcm.éhall,

'as far as it is able, make its purchase at (

the lowest -delivered cost and guality of
‘eoal which ig both acceptable and available
to Eskom at the time and 'shall take such
steps as may . reasonably be possible to
minimise any claim foﬁ damages which. it may-

have against THC;

15.1.2 if THC fails to supply Eskom’s requirements
for a continuous pefiod of'6 caléﬁdai-months

& in terms of this agieemant, TRC and Ealkoam ﬁﬂf“

 shall discuss and if posslble agree on ways |

and means~of alIEV1at1ng any hardship caused
to TN by the lmplementation of this clauss
15. Should agreement in thls regard not ke’
reached between. the partxes, the matter‘

shall be refarred.t a:bltratlcn in terms of

= @@ @
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Save as coatemplated in 15.1, TNC shall not be
liable for amy loss or damage of Whatéyer nature
or descriﬁtion suffersd by Eskom or its.customers
in respect of.laté delivery or non-delivery of

coal.

DELIVER

A1l coal sﬁpplied by.TNC to Eskom in terms of this
agreement shall be deliversd to Bskom by loadinq such
coal onto Eskom’s over—land conjeyors' to Hendzina
sitnated at Optimum and délivexy-shall'take place when
the coal passes over Eskom’s mass meters aver which

the conveyors pass.

UWNERSHIP AND RISK

Risk and ownership in and to each delivery 0 coal to

Eskom in termg of this agreement shall pass to'Eskom

on delivery in terms of .1b6.

ESSENTIAL SERVICES

Eskom shall supply THC at Optimum with such quantities
of potable and non-potable water at the appropriate
tariff as THNC méy.réasanablyAraquire for its opera-

tions at Dptimﬁm and. for the use of its employees,

WE g5
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subiect to THC obtaining such permits‘to usa the water
as maylﬁe required by law. and provided that Eskom
shall not be c:blig}:ad to supply water in excess of the
aggregate of the guantity of water being supplied by
it to THC ras at the commencenent date plus such
quantities of water as may be requireé for the pur-
poses: of the partial beneficiation ﬁashing plant from

time to time. . ' )
_ :il :i.,

OPTIMUM RESERVES

. For ‘the purposes of this agreement, "the
reserves" shall ba thosekreserves‘of‘coal at both
Optimum and TNC’s Koornfontein Mines as depicted
iﬁ the plan and schednles annexed hereto as
Schedule 6, it being recorded that tlie regerves
depicted in Schednle § are those reserves esti-
‘mated to pe available as at 1 Januvary 1997 based gﬁf
on TNC's best estimate given the current avail-

able information.

TNC werrants and undertakes in f?vcux of Eskom
that the reserves will be sufficient to enable

TNC to comply with its obligations to supply coal

to Eskom in teims of th@;)agxeeme _ ngiT\
E; |

l‘J.
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TNC and Eskom will, on an annual basis, jointly

undertake & review of the reserves and planned

'éxplaitatiuﬁ thereof and will make the results of

such raview available to .Eskom.

THC undertakes in favour of Eskom that,- save in
regpect of a disposal gr‘trapsfer'as,contemplated
in 19.5, during the currency of this agreement it

will not dispose of its rights to the reserves to

aly party without the prior written agreement of ~

Eskom.

THC shall at any time during the currency of this
agreement be entitled, fzeely and without regquir-
ing the consent‘ﬁf Eskom, to dispose pf oxr other-
wise transfar its rights‘to tha resenves to‘any

company within the Traps-Natal group and likewise

any trensferse shall be entitled to dispose cf ox

ctherwise transfer its rights to the reserves to

any other aampanf within the Trans~Natal group

provided that:

any transferee shall bind itself in writing
as & party to this agresment in place of the

transferoxr;

62
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19.5.2 . if the transferse shall cease toc be a com-
pany wiﬁhin: the Trans-Natal group‘ then,

: priﬁr to such ceséafion, Trans-Natal shall

procure that the transferee disposes of or

t;ansfars 1ts xights té. the reserves and

cedes and delegates ltB richts and obliga-

lens under this agreement to another com-

pany within the Trans—ﬂatal group; and

. 19.5.3 ﬂ notwithstanding ahy such disposal ox trans-
‘fer TNC €hall continue. to be and shall
remain liable in its own right for fhe due,
:pxoper:and_punctual perfofmance of all the
transfﬁfee's ﬁbliqations under this agree-

ment.

20. OPERANTON OF OPTIMITH

20.1‘. The mine plan and method Df mlnlng followed by

Optlmum shall be at tha dlSGIEtan of THNC.

20.2 The produétian levels of Optimum shall be subject
lto adjustment from time to tlme tD conform with
such changes in mine plannlng as TNC deems neces-
sary' after consultation thh EEkOHL 50 as to

ensure that the coal xegulremants cf Eskom as

contemplated in this a§ijement are met. 33526
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20.3 Subiject to the provisions of 18.2 and 19.4, mNC
shall be entitled to exploit the reserves aslit

In its sole discraticon dsems Fit.

21. EZPLOSIVES THDEMNTITY

21.1 THC shall compensate Eskom, its servants,

employees, agents or contractors on demand for

any damages or loss, whether for perscnal injury

or of any other nature whatsoever arising as B
resﬁit of the prasence of any explosive substance ﬁ
in .any of the ¢oal supplied in terms of +this
agreemant . Jﬂ%thuﬂ umﬂﬁﬁ
21.2 THC hereby indemnifies Eskom.and holds it harm-
less against any claim by any third party and any
costs incidental thereto whether fox personal
{T’ﬁ@ . . injuzy ox any othex loss whatsoever suffered by
such party'or the dependants of such party aris-
ing as a result of the presence of any explosive

substande in any of the coal supplied in terms of

this agresment.

22, REHABYL.ITATION

22.1 _ Eskom shall pay to TNC on the commencement date

the =um of RSB 079 050 escalated frcm 1 January

-H| .
---‘...,.r ¥ ﬂ»'naé-l VI
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1590 to date of payment by the escalation factor,

. towards the estimated =zehabilitation costs  of

Optimum in respect of its operations op to the

commencement date. FEskom shall have no further

chligation to make any contribution towards the

rehabilitation costs of Optimum for the period up

to +the commencenent date.

It is recorded that provision is made in Annexes
'HA;-BB and 3C to Schedule 3 td this agresment for
a contribution towards the estimated rehabilita-

tion costs of Optimum after the commencement date

hased on:

-' this agréement continuing until 31 December

2008; and

' the rehabilitation obligations which Optimum

has at law as at the commencemeant date.

.If, at any time during the currency of this
agreement, the rehabilitation obligations of
Optimum at lawlare viaried so as to result in an
increase in the rehabilitation costs over those
estimated as &t” the commencement date, then the
parties shall meet to agree an an increase in the

coptribution to be mad@£by Eskom towards such
]ﬂ

Coan
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increased rshakilitation costs and should the
pazties fall to reach agresment thereon within 30
days of TNC requesting such meeting, the matter
shall be submitted for arbitration in terms of

30,

' 23. WATER MANAGEMENT

 Eslkom shall contribute the sum of R17 689 500,00 (i
' January 1992 money values) towards ‘the costs of water
managerﬁent of Optirmum. This amount, escalated in
accordance with the escalation farctor, shall'be paid
by Eskom to TNC an 31 December 2008 or on the termi-

nation of this agreement for any reason whatsoever,

whichever aeoccurs first,

24, MINE CLOSURE COSTS

~ Egkom s:hall contribute +the éu}u 5f Ri2 162 900,00 (1
Jamary 1992 money valﬁes) towards fhe mine closure
costs of Oétimuﬁ.'.Thié=émoﬁn£} eééﬁlaﬁed If, ABCoE-
ance with the escalation fa;tdr, shall be ﬁaid‘by
‘Eskom té TNC on 31 December 2008 or'onltﬂe termination

,:qi.thislagréemant for any'éeaSb”-Wha£Soeﬁer?uwhiéﬁeﬁer Z%B

occurs first,

' St e TAAE e
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. CONFIDENT IALTTS

All information and data made av;ilﬁhle or obtained
from operxations in terms of this agreement which are
not a matter of public knowledge or available f£rom any
other source shall'ﬁe and remain confidential between
the parties during, the currency of this agreément and

shall not, without the prior written consent of the

s,
i)

other parties, which consent shall not be unreasonably

withheld; he disclosed to any third party, other than:

to an affiliate or Goverament agency of competent

jurisdiction which shall have requested iit; or

to a hona fida consultant approved Ly the parties
(which approval shall not be unreasonably with-

held); ox

to investment'analysts or employees; ozT

to The Johannesburg Stock Exchange or the Securi-

ties Regulation Panel; oz

to shareholders of TNC or Trans-Natal; or

on & direction by a’ ccmiﬁient couxrt; ox

@%‘@“‘5
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as may be regquired by law.

Vis _HATOR

If any party.should-be_p;gvented or restricted
directly or indirectly from pexforming all or any
of ilts obligations undexr this aggéament by reason
of strike, labour dispute, lock-out, fire, swplo-
siqn, flood, xriot, war, accident, Act of God,

embargo, legislation, regulation or directive

" having. the force of law, shortage of or a brealk-

down in traunsportation facilities, civil commo-
tion, unrest ox distwnrbance, compliance with any
order or instruction of any port, transportation,
local or other anthority or without limitation,
any oﬁher cause beyond its control anywhere in
the world, -all or any of which shall constitute
vis major for the purposes hers=of, the party so
affected ("the affected paxty") shall be relieved
of performance of its obligations hereunder
during tha period that sﬁch event and its Eonse-
quencés shall continue, but only to the sxtent so
prevented, and shall not be liable for any delay

or fmilure in the performance of any of its

cbligations.hereunﬁer'br loss or damage whether-

general, special or consequential which any of

the othex partles ("the unaffected parcty™) may

s

.
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suffer due.to or resulting from such delay or
failure; provided always that. written . notice
shall be 'given by the affected party to the
unaffected party at the earliest possible oppox-
tunity whether by telex, telefax, telephone or
cablegram or ntﬁerwise of the occurrence of the
evant constituting +he vis major, together with
-datails thereof and an gétimate of the period of 1

. time. for which it will endurs..

26,2 At all times whilst the vis major event shall
" continue, the parties will meet at regular inter—

vals. to disaussiand.investigate and, if possible,

to. implement other practical ways and means of
overcoming or .avoiding the consequences of such

. vis major, so that the objectives, import and

intent of this agteement may be pursned without

£
o
,—«?‘]

aunreasonable delay. In this regard, the parties

will explora the possibility of:

26.2.1 . concluding alternative arrangements fox the
| supply or purchaée of coal, as the case may
‘be, or the possibility of purchasing coai or

supplying it from héhe;'aources for such

_periods-of time as may be reasofiable in the

circumstances regard being had to the naturse

Py
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and anticlpated duration of the vis major;

or

Eskom consuming coal from TNC a2t other power

stations  or cperations of Eskom

as the case may be.

The affected party will use its best endeavounrs
to terminate the circumstances giving rise to the
vis major, and upon termination of the event
giving rise therete, will forthwith give written
notice theraof whether by telex, tzlefax, tele-

phone or cabkblegram or othexwise, to the unaffec-

ted party.

In the event that vis major occnrs as contem—

plated harein, the parties will on cessation of
the vis mafor} or pricr thereto, negotiate the
period, if any, by which the duration of this
agreement should be extended to take account of
interruptions caused by such wvis major. The
price payable for coal during<éuch extension, if
any, ‘shall be ‘the price determined under this
agresnent as béing tﬁat applicable for the deli-

very peripd. in which coal is actually delivered,

ﬂ@@@
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26.5 This agre;mént will not, unless otherwise agreed,
terminate by reason of intervention of vis major
for whatever period, and in respacﬁ of any party;
provided, hqwever,‘that if such vis major should
endure for longer than any continuous period of
1B0 days, and the affected party is then unable
to demonstrate to the reasonable satisfaction of
the unaffected party that the wvis major event R
will terminate within a reasonable period after .
expiry of the afores#did pexiod of 1B0 days, then
at any time whilst such vis major shall continue,
but not after it ceases, the unaffected party
shall be entitled on SD‘days‘written notice given
to the affected party to terminate this agree-
ment, without prejudice te any rights of the
unaffected party whether as to damages or other-
wise, which may have arisen prior to the occuxr-

rence ' of- the vis major, 1 i (!

27. HBARDSHIP CLAUSE

-27.1 In entering into this agreement the parties
declars it to be their intention that this agres-

ment shall operate bhetween them with fairness and

without undue Hardship to any party.

. ;
b . ©
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27.2 The provisicns of this clause 27 shall apply
where any new situation or circumstances arise

{"relevant circumstances®) which

27.2.1 ] ~are outside the contxol of the affected
party;
{ 2702, 2 _ conld not reasonably have been anticipated

by the affected party at the time of enter-

ingvigtc this agreement; and
2R 2 . 3 result in a major material disadvantage to
the affected party and a corresponding major
material advantage te the other party or in
I
severe hardship to the affected party with-

out any advantage to the other party.

"Relevant circumstancgs" ﬁay‘ include, withount
limitation, the - impositicn of any tax, duty or
other fee by any governmental oxr other authority
with executive power but shall mot include any
.circum;tanges resultipg in_TNC being unable to

se;L,coal_in the ekport market,

27.3 The affeqted_parfy may serve a written notice
("relevant circumstances notice") on ithe other

S party that ln its determl ation relevant circum-
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27.5

Page 43,
stances have arisen, and the relevant circum-
stances notice shall state the date on which the
relevant circumstances commenced ("relevant

circumstances commencement date”).

~ The other party may at any time within 7 (seven)

days o©of receipt of -the relevant circumstances
notice refer it to arbitration in accordance with
30 for a'detérminatign a8 to wﬁethgr the relevant
circuﬁstances notice has besn wvalidly given
and[or.wheﬁhar the relevant c@rcumstances com-
mencement date is correctly stated. In défault of
such a referral the relevant circumstances notice
shall be deemed to have bsen validly given and

the relevant circumstances gommencement date

correctly stated.

After the date ("effedtive ddte") om which the

- relevant vircumstances notice is agreed, deter-

mined” or deemed to have been validiy given and
the rélevant circumstances commencement date
coxrectly sﬁated,'the parties shall in the uitmost
good faith use their best endeavours to agree

mutually acceptable amendments to this agreement

'in order réselve the problems resulting f£rom the

relevant circumstances.

CME-073
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27.6 . If such mutually acceptable amendments have not
l*;ean agreed by fche later of 30 (nine_t:f) days
after the effective date and 180 (one hundred and
eighty) days aftexr the relevant circumstances
commencement data the affectéd'party may at any
time thereafter refer the matter to arbitration
in terms of 30 for a‘dgtermz‘:nation as to the

s oy . amendments to be made to this agreement.

28. BREACH

Shourlid any party ("the defaﬁlting pazﬁy") breach any

pof the terms apd conditions of this agreement, and

fail to remedy such breach within a pexiod of 90 days

after receipt by the d&faulting-party‘ of written

notice fwom any of the other partiss ("the aggrieved

party"). requiring it so .to, do, then the aggrisved

{-' -l@ L Ea:&ty shall be antitlec’; to .such remedies as it may

hava at law.

e

29. CESSION AND ASSIGNMENT

28,1 Save as contemplated in 25.2, no party may cede
..0r assign the whole or any part éf its rights or
chbligations under thiz agreement to lany c:thér

parfy without the prior consent in writing of thé (a\

.%, . pther partiss.
l;;h‘ ‘ : . : s ) ::;g .
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I®C shall at any time during the cnrrency of this

agreement be entitled, freely and witheut requir-

"ing the consent .of Eskdm,-to cede its rights

and/or assigm ité'obligatinné nnder this agree-
ment to any company within the Trans-Natal group
and likewise any cessionary or assignee shall be
entitled to cede its rights -and/or assign its
obligations_hnde:_this agreement to any other
company within the Trans-Natal . group provided

thate

any cessionary or assignee shall bind itselsf
in writing as a party to this agreement in

‘place of the transferorx;

if the céssionary or assignee shall cease to
be & company within. the Trans-Natal group
“then, pribr to such cessation, Trans-Natal
- shall procure tﬁaf:.tﬁé laaésidnéry or
‘assignee cedes and/or aSSLgns its rights and
‘obllgatlons under thls agreement to another

company'wmthln,the Trans—ﬂaial group, and

nDtWLthstandlng any such dlsposal 6t trans-

”fer THE shall contlnue tm be and shall

ramain liable i ‘1ts own rLght for the due,

CME-075
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proper, and punctual performance of all the

assignee’s obligations under this agresment,

30, ARBITRATION

0.1 Any dispute betwsen the parties in regard to:
30.. 1.1 cthe intexpreﬁation of;’

BO,i,E the effect of;

30.1.13 the parties’ respective rights and obliga-

tions, undex;

30.1.4 " a breach of;

30.1.5 i ‘any matter arising put of;

CME-076

76

this agraement shéll 'save BE atherwisa provided -

in thls agraemant ba decmded by arhltratlon in

the mannex set out in thls clause,

30.2 The sald arbltratlon.shall bE held subjact tg the

prov151uns of thlE clause'

30.2.1 ' at Jahannesburg, g@) g%gfig;g
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30.2.2 informally;

30,2.3 otherwise in accordance with the provisions
of the Arbitration Act No. 42 of 1965, as

amended ;

it being the intention that if possible it shall
be held and concluded within 21 (twenty-one)

working days after it has been demanded.

30.3 + The arbitrator shall be if the question in issue

igs

3t.3.1 primarily an accounting matter an Indepen-
dent chartered accountant agreed upon

hatween the parties;

30.3.2 primarily a legal ﬁatter, a practising
Benior or (Queens Counsel. with no less than
10 (ten) years standing agrazed updn bhetween

the partiss;-

30.3.3 any other matter an independenﬁ- person

‘agreed upon between the partles.

30.4 . If the parties cannot agree upon a particunlar -

arbitrator in terms £ 30,3 above within 7
f/ Q&)

&gl ®
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(seven) working days after the arbitration has
been demanded, anv of the parties‘may reguest,
within 7 (seven) days after the parties have szo
falled to agree, the President of the Transvaal
Law Society to maeke  the nomination in texms of

30.3.1, 30,3.2 or 30.3.3, as the case may be.

The partiss irrevocably agree that the decision

in these arbitration proceedings:
shall be binding on them,
shall be caxried into effect,

may be made an order of any Court of compe-

.+ - tent jurisdiction.

The arhitrator shall be xequired to furnish
reasons for any decigion if s0 requested iIn
writing by any ﬁarty-within 14 days after having

handed down'hig degisiomn.

CONSEOUENTIAL LOSS

''Save as specifically contemplated in this agrasment no

'-ﬁaity'shall be liable to any of the other parties for

any consequential loss ox nsequential or special

s

CME-078
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damages by reason of its default in terms of this

agreament.

32. DOMICILIOM

32.1 The parties hersto choonse domicilia citandi et
executandi for all purposes of and in connection

with this agreenent a& follows: 1 (_

Eskom: Magawatt Park
Maxwell Drive
Sunninghill
SANDTON
Marked £for attention of
The Frel and Water Manager

Trans-Matal: 80 Marshall Strest
and . JOFANHESBURG
THC: : 2001
: Marked for attention of the
. o - ' Managing Directox ‘F{ﬁ
ey | |
32.2 Any party hereta shall be entltled to change its

domlclllum from time.to tlme provided -that any
new dcmmc;llum.selected.by it shall be ‘an address
other than a box number in the Republ;c of SBouth
Africa, and any Such change shall onply be effec-
thE upan receipt of notice in writing by the

cther partlas of such

R @@@w@ ‘
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32.4

32.5
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All notices, demands, communications or payments
intended for any party éhall be made ox given at

such party’s domiciliom for tha time being,

A notice sent by one party to another party shall

be deemed to b received:

ks " on the sane day, if delivered by hand;

. 2 _ on the same dav, Lf sent hy telex or tsla-

Lax;

.3 on the fifth day after posting, if sent by

prepaid registersd mail.

Notwithstanding anything to the contrary herein
contained a written netice or .communication
actually recelved by a paxty shall be an adequate
written notice or commmmication te it notwith-
.gtaﬁding that it was pot sent to or delivered at

its chosen domicilinm citandi. et executandi.

COSTS

Each party shall bear its own costs of and inecidental

to the negotistion, preparation and execution of this ﬁ\

ég:iéfmept. o / < @ ol



Page 53.

J4. INTEREST ON ARREARS

All emounts payable in terms of this agreéeément shall,
unless paid on due date, bear interest at a rate éﬁuai

to the prime rate from due date to date of payment.

35. SECURITY

. ‘
lﬁ Trans-Natal hereby binds itself in favour of Hskon as
surety for and co-principal debter with THC for the

du=, proper and punctual performance by TNC of all its
obligations under this agreement, herehy waiwving the

/e benefits of excussion, division and no value .receix'red,
*  the meaning of which it declares itself to be

acguainted with.

'36. TGENERAL  © 5
.urk . ﬁé,ﬁn'-
36.1 Ho party shall be bound by any express or J_Iﬂ:g:l.t:l.:%?:

.AJ‘_-I'; w7
1" .

term, representation, warran‘l::f,
‘like, not recorded herein.

I

36.2 No addition “to, variation or consensual cg{ytigﬂj'
S

'-nl,,_p.-.r L |

tion of this agreement shell be of EJI‘_Y f,d.

.. ) ‘ﬁ_‘,n

behalf of all the parties.

- ‘u‘
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36.3 No indnlgence which any of the parties ("the
grantor")} may grant to any other or others_of
them ("the grantee(s)") shall constitute a waiver
'qf aﬁy of the rights. of the..grantor, who shall ...
nﬁt' thareby be precluded from exercising any
rights against the grantes(s) which might have
‘arisen in the past or which might arxise in the

- future.

36.4 . The parties undertake at all times to do all such
things, to pexform all such acts and to take all
such éteps and to procure the doing of all such
things, the performance of all such actions and
the taking of all such steps as may be open to
them and necessary for or incidental +to the
putting into effect orhmaintenance of the texms,

conditions and import of this agreement.

36.5 If any clause or term of this agreement should be
CAnvalid, 'unenfurceaple or illegal, then the
remaininé terms and provisions of thys Agresment

shall be deemed to be severabls thersfrom and

shall continue in full force and effect unless

such invalidiﬁy, unenforgeability orx iliegality

goes to thé root of this agreement.

. g d
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THUS DONE and SYGNED at T AVNESBee L0 e e

-----

-;;%7QT? day of ;;ﬁ%%?ﬁ%ﬂfi . . . .. /o .. .v.. 1893 in the presence

LR

of the undersigned witnesses:

A8 WITNESSES: T ror and on behalf of

For ancd on behalf of
FRENS--HATAL COAL CORPORATION
LIMITED

by -
Cwho - warTa
hexeto

.5 anthority

CME-083

.83



CME-084

84

o r
Page 56.
AVES ELC S
THUS DCNE and SIGNED at g,ﬁ}ﬁw ............ on this the
f'b"bk_ . day of ﬁﬂwﬁw .......... 1833 in the presence
of the unde:s;gned witnesses:
For and on bhehalf of
TRANE-NATATL COLLIERIES
LIMITED
e by
! who warrants his awthority
— : hereto

7D
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SCHEEDULE 1 - PART 1 -~ QUALITIES OF COAL T0O BRE
SUDPLTED TO ESKOM DURING THE PRE-COM—

MISEIONTIRG PERIOD

-  PART 2 -~ QUADITIES OF CO3L TO BE
| SUPPLIED TC ESKOM DURING THE POST-COM- .
MISSIONING PERIOD

SCHEDULE 2 - CONSISTENCY BONUS

SCHEDULE 3 -  CONTRACT PRICE

SCHEDULE 4 - THE ESCALATION FACTOR

SCHEDULE 5 -~ SAMPLING AND ANALYSIS PROCEDURES ﬂw%__
. SCHEDULE 6 °© - . PLANS AND SCHEDULES OF RESERVES B

SCHEDULE 7 - MINIMI DFF_TAkE AND MINTHMUM PAYMENTS

SCHEDULE 8 -  METHOD OF CALCULATION OF MONTHLY BASE

. PRICE : _
JZ} f
|

o
1

w50



21/TN/29 SCHEDULE 1
11,1282

MT/guh

(F7\TNC28,5H1)

- PART 1

1.  OUALITIES OF CI0AT,.TO BE SUPPLYED TO ESKOM DURING THE

PRE—COMMISSIONING PERIOD

1 il All coal supplied to Eskom in terms of this
agreement during the pre-commissioning period

shall conform to the foilowing specifications:

Ranon Tyoical

Calerific Valee (molstura frea) ;

{monthly wolghtad average) 28,5 Mdficg - 26,5 Mdfitg 28,0 Mdfhg

Volsllles (air-drlsd) .

{24 hour perod commencing

G5hoo dally) - 21% rnlnlmim -

Abraslve Indox (a5 pertha Eslam/

industry Standard) (manihly welghted average} - 280
1.2 . Coal shall be crushed -toc such a size as will

allow not less than 954% of the coal on average to

pase through a 50mm aperture Scuare mesh .sereen.

2. COAT:, QUATITY PENATTIES, BONUSES AND REJECTION LIMITS

2:1. Average Calorific Valune (‘Calc:ulated on & monthly

,Weighﬁed-average moisture free ba@;)

CME-086
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2.2 Redjecltion Levels

In the event théi-;l; cnal‘ is supplied tu Eskom in
t:?.:::ms of this agreement with quality specifica-
tions enumsrated in this clause 2.2, Eskom shall
be entitled to act in acoordance with the terms

and conditions set ort below:

@ ' gz Partial Payment Rejection

Eskom shall have the right to refuse payment
cf 14% of the applicable portion of the
monthly base price for any coal supplied to
it during a 24 hour pe'ariod (cum:rnencinj at
05:00 daily), the'qﬁalit_}r of which (::nea.surecl
o a welighted 24 houer basis) ‘falls within

the range set ont below:

pioN
® ke
& o S } - Volatles jair-died) g ' Below 2‘1‘.'6
. 2.2.2 . Coal Stockpile and Redecticn
2.2.2% ' INC shall be entitled and obliged to

divert to a designated area on a stock-
pile any coal supplled to Eskom w_-\_th a
total moisture cantent in excess o:iZ 10%

(measured avarﬁ 2 hours) in order *ho

%@ @ Y\{ﬁt
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allow such coal to dry. Thereafter THC

shall be entitled to reclaim such coal

from such designated area on the stock-

.pile for redelivery to Eskom In terms

of this agreement.

Should THC fail to divert any coal +to
stockpile as contemplated in 2.2.2.1

above, Eskom shall Dbe entitled to

reject such coal.

The cost of stockpiling and reclaiming

any cpal referred to in 2.2.2.1 shall

be borne and paid by ’ENC@P

88
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EART 2

QUALITIES QOF COAT TO BE SUPPLIED TO ESKOM DURTNE THE

POST

—COMMISSTONING PERTICGD

All coal supplied to Eskom in terms of this
agreement d.uring the post-ccmm1.553.cnlng pEI'.‘LOd
shall rconform to the following specifications r

(caleulated on Ef-‘ monthly weighted average basis):

Passie Typleat
Calorifio Value {molsture fiea) 23,8 Mlfig - 24,5 Muikg 24,3 Mg
Total Malsture B.(}_% -90% ' 8,5%
Volatllzs (molstur_e fran} 21,6% - 25,6% 23.5%
Ash Content {maisture Ires) 28,7% - 27,7% . 29,7%
Anrastve Index (as per the Eskomy/
Industry standsrd) 250 « 350 mgFe ~
Ash Jnillal dafermation

1400°C

lempermture

coal shall be crushed to, stch a size. as will
allow not less than 94% of the coal on average to

pass through a,.50mm aperture square mesh screen.

.

QUALITY PENATLTIIES, BONUSES AND REJECTION I.TMITS

Average Calorific Valne (Calculated on a wonthly

waighted average leEt re fres basis)

Vs
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Penalties Pavable by THC in Regpact‘: of Dalorific

" Yalne
24,2 Mikg - 23,8 Mg - No panally
£3,9 MJ/kg - 21,6 Ml - - Vi of the menthly basg price per 0,7 Mg below 23,9

Mufkg

Eskom shall be antitied 1o rgject tha deljvery of coal in
quastlon in acoordanca with the provisions of parsgraph
4.4 below

Below 21,8 Mo '

Bonus ‘Payahle by Eslkom. in Respect of Celerific
Value ) o t }

+

24,2 Mlkg - 245 Mihgy - No bonus

Abova 24,5 MJ/ﬁQ - A% of the monthly bass price per 0, MJkg above
44,5 Mdflg

abrasiveness (calculated on a monthly weighted

average basis and based on the currently apélim

cable test methedology as compiled and épproved

by the Eskom/Industry Joint Working Group)

Pepalties and Bonuwses Payable

The following penalties and bormses will be

paild after the post-commissicning dats:

Above 380 mgFe .. A penalty of 1% of tha manthly base price per 50 mgFe |

Inerempnt above 350 mgFe will be payable by Trans-
Matal

Betwsan 250 - 350 migFe Mo penaity or bonus will be payable

Below 350 mgFe A hogus of 1% ol the monthly bass price per 50 mgFe
Increment helow 250 moFe will be payable by Eskom,

.
-
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4,.2.2 ‘ The abrasiveness parameters set ount in
paragraph 4.2.1 above shall be reviewed by
the parties after the expiry of a. period of
1 year from the commissioning date {"the 1

year period”)} omn the bhasis set out below:

4.2.2.1 — The weighted aﬁerage level cof abrasiva-
ness of coal delivered during the 1 (ﬂ

YEAT period as reflected on the abra— KHE

siveness measuring instrumentsloﬁ.TNC
and Eskom which have been manufactured,
calibrated and commi5siDned to stan-—
dards agreed upon by the Eskom/ Industry
Joint Working Group (on abrasiveness
index testing), shall be determined and
agiesd between the parties and failing
agreement shall be determinsd by an

independent expert agreed upon by the

KR 3
S

parties and, failing agreemesnt on such
expert, determined by an independent
sxpert nominated by the President for
the time belng of the‘Chamher of Mines.
The determination of the independent
expert shall'be final and binding on
the parties and in so-determining, the
expert shall be acting as an expert and.

not as amn arbltratcr,

"_' - @ W
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based on tha weighted average level of
abrasivenass determined in terms of
4,.2.2.1 above, a "dead.band" of 30 mgFe

above the weighted average so deter-

mined ("the uwpper limit") and 50 ngre

' below the walghted average so deter-

mined. {"the .lower limit"). shall be

established;

the following panaltiés and Dbonuses

shall be payable after the expiry of

the 1 year pexriod:

a penalty of 1% of tha
momthly base priss per
50 mgFe Inorement
abeve the upper Emit will
be payable by Trans-
Natal

above the upper limdt

. Beiwzen the upper fimit no pensity or bonus will
and the |ower fimilt be peyahle -

a2 bonus of 1% of the
monthly base prise per
b0mgFa Incremantbelow
the lower |imit wii be
payable by Eskom

Balow the lower Hmit

‘Total Moisture (Calculatad on a monthly weighted
average basis) ‘ )j & |

R R e
RELCEA 2 L TR
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Penalties Pavable by THC in Respect of Moisturs

BE%-80% - No panalty
8,0% - 10,0% - 1% of the mﬁrﬂhly kase price
Above 10% - TNC shall ba entltled and obligad o diverl it a designated ates an

B siockplie the coal in question Jaling which Esliom ghall be
emitled fo re]eat the delivery ol onal in question in accordanse with
paragraph 4.4 below,

ﬁ

e @ Bonus Payable by Eskom in Respect of MNoisture :f:,;‘f
- - pR— = i
B 5% . 8,0% - Nc honusg ’ ,
Below B,0% - 1% of the rnanthly base pnce par gach parcaniaga puint baiow

B, Um molsiure,

4.4 Redjection Levels
]

In' the event that coal is supplied to Eskom in
terms of this agreement with guality specifica-

Llons enumeratad in this clause 4.4, Eskom.shall
’ S

‘Nﬂ«r“

be entltlad to act in sccordance with the terms &

and conditions set out below:s

Payment Rejection

1
1P
]_l

Eskom shall have the right to refuse payment
,‘¢f the applicable  porztion ©f the monthly .
Ease price for: .any ..coal supplied. to. it,
durinﬁ a.24 hour pariod (commencing at 05:00

daily), the guality of which (measured on a

N Pty -
a Ty o el ol
T Aoy |-v7..:1b‘uu.=--\almd'o e an
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welghtad 24‘hour basig) falls within any ox

all of the ranges set out below:

4.4.2.2

4.4.2.3

Calosifis Vajue {molsture free); Beiow 21,6 Md/kg
- UUASN Gonlent {ministlre frei) 1T ABGVE 29,8%

Vofwiles (molstira free) Below 21,6%

Coal Stoclkpile and Redection

NG ';s;@ali i:se_ erititled and abliged ta
'dive££ to.a,desiqﬁated_area on a stock-
Vpi,le‘a,r.ly coal supplied to Eskom with a
total mojstire c;ontén.t in excess of 10%
(measﬁxed every 2 hours) in order to
ailow suchucbal to ﬂ;}ﬁ 'Thereafter THC
shall ba eptifled to recliaim such coal
froﬁ:éumh dasignatédﬁaréé on the stock-
.pilé_ﬁcr rédeiivery‘ﬁo gskom in terms

of this agreement.

Should TRC fail to divert any coal to
stopkpiie‘ég contemplated in 4.4.2.1
above; -Elskom_ shall -be entitled %o

reject such coal.

. The cost of'stopkpiling-and reclaiming
any coal raferrad o .in 4.@.2.l.shall

be borae and paid by TNC.

. ﬂ@ @ﬁ'\@
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CONSTIGTENCY BONTS

2As an incentive to Trans—Na‘tal’ to achieavé the éuality
parameters referred to beiow on a consistent basis, Esiom S
will pay TNC a consistency bDﬂ..'LlS ot the basis set out in ML‘
this schedule, This coqls.iétency bonus scheme will be
implemented from the comnissioning date and shall initially

ha Qﬁplemanted for a trial period of 1 yeax whereafter the
parties will negotiate whether to proceed with the scheme.

L. Quality Parameters

" The following gquality parameters will be considexed in

calculating the consistency bonus: i

Calorlfic Vatus {mblziure free) : Bn or ahove 24,2 MJ/Kg '
Total Malsture ! on of balow 8%
Volallles {malsture fraz) Ly on or ahove 23,6%

The guality parameters referred +to above shall be
determined on a 24 hourly basis o encing at 05:00

)

daily.

;;uff
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I'mplementation

Bskom shall pay-TNC & consistency bonus of R250 000
for each period of 25 consecutive 24 hour periods
during which coal is supplied to Eskom in terms of
this agreement which confoxms to the guality specifi-

cations referred to in 1 above,

Such borms shall be payable in the accounting month

following the accounting month in which it is earned.

‘TFor thes purposes herecf, each period of 25 cvonsescutive

24 hour periocds shall commence afresh immediately
follawing any 24 hour period in which the coal sup-
plied does not conform fo the guality specifications

referred to in 1 above.

M@fg
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CORTRACT PRICE

The monthly contract price payable by Eskom to THC in terms
of clause 7 of the agreement {'the agreement').to which
this schedule is annexed as Scheduvle 3 shdll be determined
in accordance with the following formula:

P = Ax (B+C-D+E+TF = @)
, QZW
Where: ﬁ
P =  the monthly contract price payable by Eskom;
A = the estalation factor determined in accordance

with Schedule 4 to the agreement;
B = the monthly base prics;

c = the bonus (if any) payashle in terms of Part 1 of
Bcheduls 1 to the égreement;

D = the penalty (if any) payable in terms of Part 1 Qﬁ(w
of Schedule 1 to the agreement; ¥

E = ' the bonus (if ény) payable in terms of Part 2 of
Schedule 1 to the agreement;

F = the consistency bonus (if ény) payable in terms
vf Schedule 2 to the agreement;

G = the penalty [if>any) pavable in terms of Paxt 2
0f Schedules 1 to the agre

i+ &

Ve
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METHOD OF USE OF ANNEX 33, 3B AND -3C

For the annual gquantity purchased by Egkom in terms of the
agreement as reflected in the column headed "Annual Quan-
tity", the annual bass price payabls shall be the corre-
sponding annnal price reflected in the column heaaded

"annual Price".

Should the annpal guantity purchased by Eskom in terms of

the agreement not correspond exactly with a guantity

S 'reflenzted in the column headed ‘“AEnnual Quantity", +he
annual base price payable shall be determined by interpola-
tion ({on a straight line basis . to the nearsst R1,00)
betwesen the two annual prices reflected in the column
headed, "Annual Price" which corraspond to the two guan-
tities in the column headed "aAnnual Quantn_ty" which are
respectively less than one hundred thomnsand tons less than
ancl greate:c than the annual quantﬁ_ty actually purchased.

x&ﬁf
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" ANNEX 3A
BASE PRICE TABULATION
(in 1st January 1992 money valuas)
1. Prior to eommissioning of parfial beneﬁciaﬁoh plant .
with 3 Mipa topnage guarantee In foree
TANNUAL ¢ ANNUAL + ANNUAL ANNUAL ¢
"QUANTITY PRICE -V, ' QUANTITY ! PRICE
“ tmilion_ ' RBmilion * "t million Rmillon~
‘ 0.0 .. B05123E7" . ¢ 38 ' 107.677081
R ., 80.512327; . “waF . 4 110:537BBS.
o M © 90512327} v 38. 0 1i3.398e79 ¢
3 0.3 . B0512327, A | 116.259473, '
Ny 0.4 : B80.512327 _ - 4.0 ' 118.120267 &
Lo, TlE | s0512327) L A . 121111855,
¢ 0.8 o B0.5123271 : b 42 © 123101843
IRtD 7 © 90512327/ et © 125.000231!
i 0.8 . 90512327, . A " 127077019
' 08 . 90512327 = IO ' 1PB.245020°"
' 1.0 ! 80512327, . 48 128 7248251
; 1.1 op518327h P47 © 129203081
y 1.2 80.542327 | R . 128.678636 .
: 1.3 . 90512327! L o 130.1546420
¥ 1.4 ., 90,512327. . 5.0 . 130.628047 .
f 1.5 ' 90512327 v 5.1 13 .0998521
. 16 ! 50512327 P 52 , 131,570058 |
i 17 = 90.512327 " 5.3 i 132.0385631
N R: | 90512827, L 54 | 132508669 .. _
.18 - sosrzazyg P55 18RETIOTHV
! 2.0 ' 90.512327 - i+ 133.535131 -
: 2.1 ; 90.51232?;% ' R T . 134097588
" 2.2 ¢ 90512327} -y BB 13485845 i
s 3 i B0.512327; . 58 . 185.217702)
| 2ack ' 8512827 ii 8D | 135775358 ¢
y ale.n . 90512327} ;B . 136.331417,
I 2.6 ' 90.5123274 : 6.2 ' 136.885874 1
P2y ' g0512327) . [ 63 . 137.438731,
2.8 | 50.512327F ¢ 84 : 1 137.98998B)
L 20 ' 50.512327 | P85 | 158,539645
|
3.0 T B0512327y » BB ' 130160502
3.1 ' 93373121} " 87 ' 138.781359|
3.2 96.2339158 - .. BB . 140.402216}
v : 5 h
24 101 055503 7 Iy
3.5 104.816297 !, '

ﬁ%{ @ rutl
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ANKEX 3B
BASE PRICE TABULATION
(in 1st January 1952 money values)
2, After commissioning of partial beneficlation ptant
wlith 3 Mip& fonnage guarantee In force
-+ ANNUAL™ 77 ANRUAL | '~ « ANNUAL ~ +  ANNUAL
" QUANWTY PRICE ° FQUANTITY . © PRICE
t milion R milen. ” S tmilien R milllon
0.0 © BB.BA7SITT M 3.6 ' 105783724
i - A | BB.BATSIT. o B . 1086514251
AT gy BB.647517" " 3B ' 111.508127
L I . BB.547HT. i 38 . 114.366828]
W 0d ' BB.647SITH T 4.0 ' 117.224528 L
vy, Wi | B8.647517! 4 . 119.213025}
o« 06 ¢+ BB.BATSE17: b 4.2  121.198920 )
SN0 7 © BB.647517" b4 ' 123185215
: 0.8 y B8.547517 « o 4.4 : 125.166810 1
0.9 ' BB.6ATBIT ' 4.5 . 1263338187
1.0 ) B3 647517 “ 4.6 1 126.810832 4
i 7.1 ' BB.B4TEIT! ; 4.7 127285644}
o 12 . BB.B4TST. W 4B r o 127.759357
- 1.3 : 88.647517" lf 4.9 ! 125.231070:
; 1.4 . BB.647517. , 5.0 . 128701382}
RO B + BB.B4TS17" - ; 5.1 : 128,170085
| s ' BB.eATEIT] b 52 -] 129637208
TERE R, 1.7 | BB.B4T51TE _ P 5.3 [ 130.102727
O P Y ' BB.E47517] 'Y 54 7] 130.566633|
[ e 1.9 B8.647517- . ¢ 5.3 . 181.028948 |
T REIFEN 2.0 © BBE4TSTT] ' 131.589810)
. 2.1 . BB.BAT57- R e . 132.148275)
2.2 . BBB4TEIT ' | 5.8 ' 132707038
. T 3 . . BB.B4TS1T. -~ . 58 " 183.263204.,
- 2.4 ' BB,B4TEITC : 8.0 ' 183.817768!
" 25 . BB.BATS1T. L s1 T 134370732,
- 26 BB.647517 % : 5.2 134922087}
© o3 B8.647517. , 83 ' 135.471861.
i 2.8 88.647517+ =) U - © 136.020026 !
, L 2§  BB.647517; ' | 85 ' 436.566590 §
i . 3.0 88.647517- I 6.8 . 137.1843551
; 3.1 * p{,505218° b7 137802119 "
‘ 3.2  D4,362919- i 5.8 - . 138419883}
" 33 57.220620 ’ 6.9 - 139.037648 "
34 100.078322 - 7.0 139.655412
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ANNEX 3C
BASE PRICE TABULATION
(in 15t January 1992 money values)
3. Aher commissioning of parilal beneficiaton plant
with no lonnane guarantes Inforce
ANNUAL ANNUAL ' .1 ANNUAL ANNUAL |
QUANTITY | PRCE QUANTITY PRICE |
miliion R milllon i milllon A millon
' . - !
0.0 . 11.750193 3.5 | 105.793724
0.1 13,540560 3.7 108.851425
0.2 15.296570 3.8 111.509127 o
0.3 . 17.052581 EY: | 414388828 .
0.4 188083814 4,0 117.024528|
0.5 20564602 44 |, 120.0B2230
0.6 . 22.320812] - 4.2 122.839832
0.7 24.076622 - 43 | 125.208622
0.8 . 25832533 4.4 127.211187
0.8 ‘ 2B.635790 4.3 128.419679
1.0 31.493492 48 129,037443 |
1.1 34.351193 : 4.7 129.655208
1.2 37.208894 4.8 130.272972
1.3 40.066585 . 49 130.880737
1.4 42924297 5.0 131.508501
1.5 45.781898 5.1 132.126266
1.6 A48.639699 52 132.744030
1.7 © 51.487400 5.3 | 133281794
1.8 54,355102 54 133.979558| .
1.9 57.212803 5.5 134.507323 T
2.0 60.070504 5.6 135,215088 L
2.1 62.9282035 : 5.7 | 135.832852
22 65.785307 -1 136.450616
2.3 £8.643608 5.9 157.068381
R.4 71.501308) . BD 137.688145
25 74358010} _ Bl 158.303910
2.5 77.216712 6.2 138.821674
2.7 80.074413 © 5.3 139539438 |,
2.8 82832114 6.4 140,157203
2.8 B85.788815 . KT ES 140.774867
3.0 88.647517 |, 6.6 141.392732
8 31.505218 87 . 142.0704B6}
< -] 04362918 |- 5.8 i 142.628261
| 3.3 97.220620 . . 648 | 143245025
b a4 100.07B322} , 10 a- 143.B53790
35 102.936023 | .
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THE ESCALATION EACTOR

The escalation factor as defined in the agreement ("the
agreement”) to which this schedule is annexed as Schednle
4 -shall be determined in accordance with the following

formula:
' ' =]
PPI! el :
T = meee % 0,6 F e x 0,3+ 0,10 |
rp1l ccr® - ,
1
where:
X = +he escalation factor calomlated to six decimal
places; ' ’
per! = the Production Price Index fox all commodities as

; published by the Central Statlstical Bervice {or

{i?@@ ' any replacement index) for the calendar month
| ‘which is two calendar months prior +o +the
accouniting month of delivery of coal in terms of

+the agreement;

the Production Price Index for zll commodities as

ppI’ =
published by the Central Statistical Service (ox
any replacement index} for the base month which
iz Kovembar 1991;

cert o= the Eskom Cost of Coal Index for the calendar

month which is two calendar nonths prior to the

L o | yroﬁﬁ
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accounting month of deiivery of coal in terms of

the agreement;

the Eslom Cost of Coal Index for the base month

which is November 1981. @%//
0N - %
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21/TNC/23 . : _ ' SCHEDULE 5
11,912,582 .
MT/gvh

(I7\TNC23.8Hs)

-SAVPTLING AND AWATLYSIS PROCEDURES

1. BASTS OF SAWPLING

1.1 "Sempling shall be carried out by automatic means
and the iInitiml stage of sample mass reduction
shall also be automated and included as an inte-
grél part of the sampling device. '

e, 52 The accuracy of the sampling programme selected
' shall be tested and adjusted in the initial
stages to comply with the principle of duplicate

sémpling procedures . ‘

1.3 Sampling and sample preparation shall be in
acgordance with the relevant SABS- Code of Prac-

tice (SABS 0135 Fart 1 1977 for sampling and SABS

0135 Part 2 1977 for sample preparation) or any
modifications of such methods as shall be agread

between THC and Eskom, in coﬁsultation with the

& '.;® CSIR or SABS.

1.4 After this initial =adjustment the duplicate
samples shall be used for "Bias and Precision®
tests on total moistﬁré, galorific value (mais-
ture free) and ash_(mﬁisture fras).

2.  AUTOMATIC SAMPL.ER

The sampler provided shall be of the "Falling stream-
slotted vessel” typa. One sampler shall be installed
on each of the main conveyors conveving coal from
Optimum to Hendrina at an agread tran er point.

ot R 1.Lﬁﬁaﬂm ,ﬂtxsdﬁﬂi;;mh..,
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Sémple Increments

Fach sampler shall be optimised in accordance
with the relevant IS0 Standard to provide the
appropriate mass and nomber of increments.

Sample Frocessing

The increments taken by each primary sampler
shall pass down a common chute, through a secon-

" dary slotted belf sampler where a coarse sample

(A}, is split out for total Moisture and Size

"grading analysis. Sample {E)Ishall-pasa through

a crusher where it is reducad to -15mm and
sampled by means of a tertlary "Slotted Beltr
convaeyor. Sample (B) is then passed by means of
a conveyor, into a "Mechanical ESplitter' where it
igs split into four samples Bl, B2, B3 and B4.
The attomatic sampler device described here is
designed to comply with tﬁe procedures and accu-
racy demanded in the relevant IS0 specification.
Purther division cf samples to produce duplicates
are also done'écccrd;ng to relevant IS0 speoifi-

cations,
Acciracy of Sampling (Determination of Bias)

A test programme shall be carried out jaiﬁtly by

‘Eskom and THC on an annual basis to establish LE

bias exists in terms of total moisture, ash
(moisture free) and calorific value (moisture
free). The programme will be undertakan in terms
of IS0 1988 - 975'(E ~ Annex

CME-105
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Size of Sample

After the sampling procesdure has been adiusted to
comply with the “duplicate sampling" standards
the guantity of sample collected in one container
over the 24 hour period may only be reduced in
quantity. to a .stage where the two samples vield
similar analytical rasults.

Minimm Size of Opening

The gquantity of sample collected will be varied
by adjusting the primary, secondary and slotted
belt-samplers depending on analysis required,
The minimum . dimension of the opening of the
sample collection bucket shall be 2,5 times the
maximum diameter of the largest coal particle

being sampled.

SAMPLING PERIOD AND NUMBER.OF SAMPLES

The two separate samples A anéd B shall constitute
doplicate samples of the coal being despatched to
Eskom over the ,sa.mpling period. . The sampling period
shall be one day. Sample A shall be split by means of

‘a "Ploppergate" system into 3 samples; Al, A2 and A3,

This system will be bias tested annually in accordance
with the provislons of paragraph 2.3 above. Each
sample shall be colliected in a separate sealed.con-
La;x_ner and shall be used as follows:

Sample Al and AZ by Optimum and Hendrina respectively
for gize grading and Total Moisture détem:ination.
Sample A3 as a reference sample, which will be stored
by EBskom for a period of ftwo days whilst results are

declared and agreed upon ﬂ ‘

CME-106
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Semple B -shall be split by means ©f a mechanical
splitter into 4 samples, Bl, BZ, B3 and B4.

Each sample shall be cellected by each of Optimum and
Hendrina .in -Béparate segled tontainexe and shall be

used as follows:

Samples Bl and B2 by Optimum and Hendrina for
chemical analysis and abrasiveness {subiect ta

tha PIDVlSanS of paragxaph 4.3 below with regard [
to- sample prepazatmon), ) Wl

- Sample B3 by Optimum for 2 hourly “spot ash”
determination and GSample B4 for a xreference
sample, which will be stored by Eskom for a

period of 6 weeks.

4. SAMPTL.T, PREPARANION

The sampleg shall be prepared for analysis in accord-
ance with procedures lald down in this section which
inturn are derived from the appropriate SBBS Code of
. Practice (SABS 0135 Part 2 1977) and duplicate samples .
ifgﬁ% , shall be delivered to Optimum, '““Qﬁ

1,1 Size Grading Sample (Bccording to .SABS 1079)

The grading analysis samples shall be collected
daily and shall be reported and avaraged over a
period of one accounting ‘momth. one  full
increment’ from the sampler, weighing between 25,
and 70 kg will be collected from each belt daily;,
rednced in mass, "air-dried” and the grading

performed on a suitable apparatu .

n LT n'. .
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Total Moistnre

Tﬁeltotal moisture content of the coal sample for
mass correction calculations on cecal deliveries
shall be determined by the procedure lzid down in
SABS 923 and shall be cvarried out on a xepresen-
tative poriion of duplicate sample A, obtained by

- mixing and then coning and guartering. .

*

Abrasiveness Tndex

The abrasiveness sample shall be prepared and the
determination carried out in accordance with the
currently applicable tast methodeology as agreed
and approved by'£ha Eskom/Industry Joint Working
Group (on abrasiveness index testing).  This
method way be amended by muatual agreement once
the investigations have been completed.

PROXIVMATE ANAT.YSTS

The proximata analysis shall be detexmined in
accordance. with .the SABS standard "SARS 825 -
g2g8", "Proximate Analysis of Coal" any departure

from this specification shall oniy be made in

aocoxdance with recommendations made Dy the SaBS,

The moisture ccntent determined in this analysis
shall be employsd for the calcunlation of ths dry

calorific valne and the dry'Volatlle Matter. The
analySLS shall be carrled out on. the 212 micron
analysls sample as described and shall be carried
cut at the same time as the calorific wvalue
determination  The method shall be as specified
in "SarHZ 925¢ “using # Ilgm . sample and not

f #
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operating in an inert atmosphere or using nitro-

gemn.

b. ANATYTICAT, DISCREFANCIES : RESOLUTION

6.1 Ehou ld thé difference betwaeﬁ .tha_' analy“ticl:al
results obtained for a specific daily sample by
Hendrina and Optimum, for any of the. contractual
cqualities as dafinéd in Part 2 of Schedule 1 to
the agreement to which this schedule is annexed, (r“
, exceed the féllowing limits as laid down per '} '
@ reproducibility limits in the 150 Standard or as

mutually agresd:

Guality Paramater : Lirnit

Total maisturs 0,2% (mdual a'grenmnm).

Calarifle valun 1,3 MJfkg {1S0)

Ash 0,3% absoluie or 3% of maan resull, which-

rver is groatar {I50)

5% of the mern result (mutuat agreement)
01,54 absolbie or 4% of mean result whichever
Ja greatar {80} -

Abraslve index
Volatlle matler

then Hepdrina and Optimum shall: e (('

6.1.1 1 gach immediately repeat the analysis but
only after machine calibration and checks
against known standards have taken place;

6.1.8 © in the event of discrepancy still existing
each re-prepare a sub-sample from the origi-
nal sample and re-analyse. If the analyses
of the re-prepared saxnples are within Limits
a5 set out above, then this rew result shall

still exists, then either:
Yrw sutl

edzE 5 e VW

be accepted. I1£, however,& discrepancy

)
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£.1.2.1 onz of the analyses can be mutually
agreed upon betwsen the parties; or

6.1.2.2 gither Hendrina oxr Optimum shall have

the right to request that the reference

sample referred to in paragraph 3 above

be analysed by an independent labors-

tory as referse. The average of the

) , result obtained by this laboratory and

" the =xgsult of that parcty with the.
smallest deviation from the referee's
shall be accepted as the true result,

6.2 Hendrina and Optimum shall, at all xeasonable
times, have access to the sampling equipment,
sample preparaticn and laboxatory in order to
establish whether acceptable standards of opara-
tion and accuracy are being maintained.

6.3 To facilitate the identification of errox (i.e.
preparation or analysis) each labcratmry‘shall he
familiar with the other laboratory’s procedures,

: and chéck samples on a continuous ox random basis

ﬁ“W@% ghall be undertaken by mutual agre

K

. e [ Apes L .
A SR et ot
cac R et C T



L) P

21/TNG/29
111282
WMTigvh

{7\ THCRS, 5HE)

FLANS AND SCHEDULES OF RESERVES

CME-111

111

SCHEDINLE 8




CME-112
112

SUMMARY SCHEDULE §
OPTIMUM AND KOOBNEONTEIN [
MINEABLE IN—SITU RESEHRVES

[ ' ' MlNEﬁB[rE IN—8[TU RESERVES

BL.OCK/ SEAM AREA MEAN TONS
AREA (ha) THICK {(mills)
{m}
—
QPFTIMUM
Total 4l 2618.27 1.29 43,733
Minsable 2 9518.11 2,98 415,815
Reserves 2A 4867, 44 1.82 B82.532
TOTAL " 77001.82 5,58 542,140
KOOBRNFONTEIN
Tutal ' : 2 4403,20 3,91 253,624
Mineabls 4L 1717.70 288 79.838
Reserves Opencast 578.40 2.87 27.838
TOTAL §700,30 287 360,898
| GRAND TOTAL ) 23702.12 5,58 908.04)

@,&Of@b
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OPTIMUM COLLIERIES

1. OPENCAST RESERVES

4.3 High Grade (+35% Yisld at 10.5% Ash)

MINEABLE IN—SITU RESERVES

BLOCK/ - BEAM . .AREA MEAN TONS
AREA ~ . (ha) THICK (mills)
e (m)
[T BLRZ 4 78.92] 1.63 1.504
2 371.33 a.24 16.917
‘ 2A 120,93 1.29 2.106
SUB TOTAL 568.18 261 19,817
BIK3 4. 150,85 i.46 2 894
2 223,20 4,44 18,652
| : A 17,77 217 C.538
SUB TOTAL 391,82 3.19 . 17.084
BLi4 4L 0.00 0,00 0.000
2 60,38 D 68 2,153
2A G1.88 1,33 1.081
SUB TOTAL 122,29 1.99] - . 3,234
BLK5S 41, 0,00 0.00 D.000
2 8,36 250 0.278
2A 8,96 1,29 0,144
SUB TOTAL 168.72 " 1.80 0.422
" BLKS 4l 25.32 1.10 0.381
2 30.84 3.79 1.620
2A 12,91 0,79 0,180
SUB TOTAL , 68.27 2.08 EREL
BLK7 4L 100,04 1.31 1,954
: 2 128.59 3.63 5,638
, 2A 0.00 . 0.00 0.000
SUB TOTAL - R o987 831 . 2,57) - 8.502
BLKB 4. - 201,471 1,38 3.650
2 211.62 3.51 10,028
e 2A 0.00 0.00 0,000
. BUBTOTAL Eh 41309 2,48 13.678
BLKY a4k, '0.00 0.00] 0.080
2 38.85 3.45 1.883
oA . 47,85 0.B9 0.331
SUB TOTAL 87:40 . 2.40 0,024
BLK1D 4L 54.40 1.32 0,083
2 220,72 3,57 10.877
o 28 156.62 .0.92 1.858
SUB TOTAL 432 04 2,29 13.608
BLK11 4L 281.12 1.23 4,307
2 32,12 368)° | 16,230
- 2A 278.34 9.04 3,752
SUB TOTAL B51.68 . 207 24,9689
BLK{2 4L, i17.08] ¢ 128 2.038
2 386,42 SRR L] 15.820
2A 472.42 1.20 7.347
SUB TOTAL 876.a7 ~1.30 ._ g5,

f.

( ;; . _&l IR (= Ay
I AT AP 4.1 L
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MINEABLE IN—5ITU RESERVES

BLOCK/ SEAM AREA MEAN TONS
AREA (ha) THICK (milsy
BLKIB ETR 356.88 1.377. 7.513

2 394,41 477 25787
oA | 250,02 0.B1 2.754
SUBTOTAL : 1041,31 2.569 36.034

TOTAL AL 1382.03 1.85 25,254
HIGH 2 238842 3,68 120.873

GRADE 2A 1406.28 1.08 20,041

GHAND TOTAL 5186,73 P35, 166.208

CME-115

. 115

: e a

| Y\ﬁ&



CME-116

116

1.2 Low Grade (~35% Yield at 10.2% Ash)

. MINEABLE IN—3|TU RESERVES |
BLOCK/ SEAM | AREA | MEAN TONS
‘ AREA : (ha) CTHICK 1 (milis) -

i _Lm) . |

[ BLKZ 4[. .. 0.00 0.00 . 0,000

2 0.00 . 000 0.000

; 2A P47 34 1,85 6,902

SUB TOTAL 247 34 1.95 6,902

- BLK3 4l , 0.00 0.00 0,000

2 0,00 © 000 0,000

\ DA 197.89 3,30 9,286

SUB TOTAL ' 107,80 3,30 0,788

- BLKT, 4L © 0.00 0.00 0,000

2 0.00 0,00 0,000

oA 117.13 1.50 2.577

. SUB TOTAL 117.13 1,50 D577

o E BLKB AL 0.00 0.00 0.000
g 2 0.00 0,00 0.000
=y oA 158,60 1,04, 4,002
SUB TOTAL ] {58.60} 1.84 4,292

BLK1Z2 Al 0.00 0.00 0.000

' ' 2 89,26 2,98 3.743

| 2A 0.00 0,00 0.000

SUB TOTAL . 89.25 - 283] 3743

BLK1A 4L 0.00 0.00 0,000

2 100,28 6,10 B.778

, : 24 1684.07 3.42 B.090

SUB TOTAL } 264.35 4,44 16,868

[ TOTAL AL 0.00F .- . 0] - 0.000
LOW 2 . T 18954] 4811 12,527

GRADE. . | 2A .. BB5.03 . 246]- - 31,147

i GBAND TOTAL ] O {o74e7 ] 084(- . 43.668



' 2, UNDERGROUND RESERVES

2.1 High Grade {+35% Yiald at 10,2% Ash)

| MINEABLE IN-SITU HESERVES

BLOCK/ SEAM AREA MEAN TONS

AREA (ha) | THICK (mills)

{rm}

BLK13 2 158,48 2,13 5,043
BLK17 2 377.39 4,14 21.209
BLK22 2 290.81 297 12.145
BLK23 2 178.39 3,07 7.563
BLK24 2 192.53 2.97 8.031
BLK26 2 1775.63 3.18 78,260
TOTAL - 20B83.30 3,20 132,341

2.2 Low Grade (—35% Yleld at 10.2% Ash)

MINEAELE IN—SITU REGERVES

BLOCK/ SEAM AREA MEAN TONS

AREA  {ha) THICK | (mills)

(m) '

BLKT3 2 39222 2.40 13.636
BLK17 2 68.09 4,20 4,107
BlLK24 2 91.88 3.24 4.233
BLK25 2 834.94 2.35 21.305
- BLK26 2 274.75 3.35 13.088
JLTOTAL .. 146788l 2.69 '56.369
L GRAND TOTAL T T 4445787 . 5 188.710}

7
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3. RESERVES STERILISED BY UNDERGROUND MINING METHOD

MINEABLE iN—5ITU REGERVES -

T [
BLOCK/ SEAM AREA. . MEAN . TONS
AREA (ha) THICK {miils)

{m). ]

[ BLKI3 4L 174,78 1.18 1,818

. 2A 49223 0.98 4,811

SUB TOTAL 536.98 1,01 B.726
BLK17 41 443 41 1.28 7.736

2A 304.97 0.94 3.847

SUB TOTAL 748.3B 1,13 11.683
BlLK22 4t Jeq.06l. . .1.34 L 28T

: 2A 161,85 .68 1,412

5UB TOTAL 290,71 0.97 3.789
BLKZ23 4L . 158,09 1,18 2 491

oA 82,55 0.84 0,980

SUB TOTAL 241,54 1,04 35.461
BLKZ24 4). 148,23 1,15 2,270

' oA 70,13 1.26 1,281
SUB TOTAL 316.36 1.18). 3.551"
BLKZS 41 76.53 1,08 1.107

. oA 56.94 0.B4 0.850
SUB TOTAL 132.87 0.98 1,757
TOTAL RESERVES 4] 1068.37 1.2 17.B96
STERILISED 2A 1008.47 0.92 13.091
GRAND TOTAL J 2166.84 1.06 30.887

&

f
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4. RESERVES EXCLUDED FROM PRESENT LIFE OF MINE PLAN

[ , MINEABLE IN-SITURESERVES |
BLOCKS - SEAM AREA . MEAN . TONS
AREA (ha) THICK (mills)

: (m}

BLK1 4L 0.007" 0.00, 0.000

2 132.97 1.64 2.977-

2A 0 "0 D

SUB TOTAL 132.97 1.64 2.977
BLK14 4L 0.00 0.00 0.000

g 82.30 5.86| 7.096

2A 78,58 j.27 1.20.

SUB TOTAL 168,89 3.51 " B.316
BLKIS 4L 0.00 0.00 0.000

2 341.66 189 10.352

‘ oA 157,46 0.741 1,624

. SUBTOTAL 48912 1.60 11,9761
BLK16 4L 0.00 0.00 0,000

2 2BB.35 2,29 9.518

2A 200 53 1.6/ 4.708

SUB TOTAL 510,88 1.95 14,226/

- BLKi8 4l 0.00 0,00 0.000

2 555.70 2,12 16.832

2A 108,33 0,82 1.298

SUB TOTAL ' 664.12 1.52 18.130

BLK20 4L 0.00 0.00 0.000

) 780.70 1,61 17.443

DA 386453 1.24 5.761

SUB TOTAL: . - {097.131.. 1,50} 23.204

BLKZ1 4L 0.00 0.00 ~0.000

2 584,38 2 67 23.913

2A 2128 0,88 2.642

SUB TOTAL" ) 79718 ., 2191 26.565

- TAR ROAD 4], 57.87 1.08 0.803

' 2 138,62 2.93 5.650

SA - 63,52 0.97 0,03

SUB TOTAL ‘ 258.21 1: 2,031 7.183

T TOTAL 4L 57,87 |- 1.06 D.603

RESERVES 2 2802087 - .. 202 93.711

EXCLUDED 2A 1177.68 1.11]. 18,253

GRAND TOTAL el 4128,50 1.88] | {12.567
. rﬂx“..".":.i«':éad
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This is reserves, wki

THANS—NATAL COLLIERIES

KOORNFONTEIN MINES

NO 2 COAL SEAM

RESERVES CALGULATED AS AT 01/01/82

- . +]. © MINEABLE IN—S[TU RESERVES
BLOCK/ AVERAGE.{ AREA MEAN TONS
AREA DEPTH 7 . (ha) THICK {rills)
; {rm) {m}-
HIGH GRADE RESERVES :
ABN—AN g2 16.1 . 4.48 1.054
ABN-—B 123 817.8 . 4.24 19,787
ABN—AS 104 52.0 4,47 3.409
ABN—AW 107 as8.7 4.4 23.325
ABN—BB 86 70.3 38.43 3.577
VZ—~10 i18 34.6 4,44 2.259
SUB TOTAL 119 8493 [ 4,99 53.421
GLR—O 145 411.3 4.51 07.888
GLR—-W 124 389.5 | 3.48 20.170
WMN—A 114 560.8 3.84 32.052
WNM~—B 77 67.0 4.44 4,385
SUB TOTAL 194% . 1437.4 T 4,01 L 84,496
BLT--A 81 235.0 4.48 15.629
LFN—A - BB 233.3 4.07 13.804
SUB TOTAL . 70{ . 4BB3| - 4,29 29,433
CTOTAL ., . 131h. .~ 27550 . »4,15]" 7. 167.380
LOW GRADE RESERVES ‘ -
RPT—A B4 1405 3,31 7,182
APT—B 54 52.7 3.08 2444
CTZ 102 39.6 2.88 1.766
SUB TOTAL - 68 © 234.8 329, 11,302|
HBK—0O BEE 501.8 a.57 28,714
HBK—W 105 811.6 3.53 48,067
SUBTOTAL 1151 - 14134 3;54'~ 74,781
TOTAL 108 1648.2 86,173
GRAND TOTAL 140 4403.2]. 3. 91 , 953,523

At
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{RANS-NRTAL__COAL CORPDRATION
KOORNFOMTEIN MINES .

RESERVE PLAN
Wo 2 COal, SEAM
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TRANS- NATAL!GO'LLIEHIES

KOORNFONTEIN'MINES ..

NO 4-]1 OWER COAL SEAM

RESERVES GALCULATED AS AT 01/01/92

|

[ MINERBLEIN 51U REGEAVES

BLOCK/ AVERAGE. [ T MEAN f TONS -
AREA .. DEPTH:y RTHICK &) (mills) ™
(M) R (Y :
ABERDEEN—ROCDEPOCRT ~BLINKPAN :
RPT-A 48 2561 0.95 12,421
RPT-B ar|” 81.2 3.18 4177
ABN~A B85 4192 .87 18,250
ABN--B . 8% a78.3 3,24 14.700
BPN—DAVEL 72 L1221 3,39 6.744
BPN—DAV-10 92 454 2.79 2,112
BPN~HENDR 85 300.7 2.36 11.497
BPN—WI|TB 82 121.4 2,54 4,750
ABN~BETHAL 64 921 12.62 3,886
SUB TOTAL 75 7175 - 2 BB;- 79,537
GLORIA—LEEUWFONTEIN & KOORNFONTEIN BLOCK B OPENCAST
GLR—A 131 262.0 2.69 11.839
GLR—B 122 54.7 2.57 2,161
LFN—A 47 252.8 a.16 13.B68
SUB TOTAL 92V .- -B795]| .tw 287 27,838
TOTAL 79T 80970 0 "2.B7 |- - © 107.375

iy
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MTigut \ '
[T7\TNG28,5H7)

MINTHOM OFF-TAXT AND MINTHON PAYMENTS .

1. Minimaum off-take period:

1.1 Tt is recorded and agreed that:

1.1.1 some of the fundamental. considerations for
- : THC in entering into the agreement to which
L . this schedule is annexed as Schedule 7 ("the
~) agreement”) are the facts that:

1.1.1.1 the Optimum operation is a mmlti-pro-—
duct operaticon;

1.1.1.2 the operations of Hendrina and Optimum
are inter-dependent;. and

1.1.1.3 sales to Hendrina in tarms of this
agreement will enable THC to maintain
the infrastructure in order to enabls
it to eﬁfbrt coal;

1.1.2  the pricing structure specified in Schedule
3 to the ﬁgreement. and the minimom and
maximom tonnages have been arzived at so as
Lo provide Eskom with the benefit. of low
prices for the coal to be supplied to Hen-~
drina and to enable TNC to take advantags aof
the benefits of supplying coal £or the
export market; and .

1.1.3 should Eskom fail to purchase the minimum
tonnages in each vear during the minimum’
off-take period as contem lated in 1.2, ths




L.

1.

2.

2.

2.

1

. "

Pages 2.

viability of the supply.oef coal for the
export market for TRC will be matexially
adversely prejudiced. -

Accordingly, Eskom undesrtakes and shall be
cbliged during the minimum off-take period
to purchase at léast the minimum tonnage in
each vear during that psriod from TNC in
terms of the agreement. Bhould Eskom how-
ever in any year during the minimum off-take
period reguire less than the minimum tonnage
("the minimum off-take shortfall"), Eskom
shall not be obliged to take delivéery of

‘such minimam off-tzke shortfall but shall

nevertheless be obliged to and shall pay TRC
by way of agreed liguidated damages an
amount egual to the price per ton in terms

‘of Schedule 3 to the agreement, escalated in

accordance with the escalation factor, which

it would have paid for the minimum off-talke

shortfall had it purchased such minimum off-
taks shortfall in accordance with its obli-
gations in terms of this agreement.

THC shall invoice Eskom in respect of the
shortfall within 10 days after the end of

each year and Eskom shall make payment of

such invoiced awount by not latexr than the
15th day of the calendar month in which it

is so invoiced.

thwithstaﬁding'lthat Eékuqy maf‘ have  made

payment in respect of the_mi;ximum off-take
. shortfall in any year, the amount cf the
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carried forward to or made up in any subse-
quent year and shall be forfeited by Eskom.

1.3 The partiss may axtend the duration of the mini-
mum off-take period by agreement in writing,

2. After the expirv of the minimum off-take period

2.1 Puring the period of the agreemsnt after the
expiry of the minimm off-take period, should
Eskom in any year fail to purchase any coal,
Eskom shall pay to THC the sum of R11 750 103 (1
January 1992 money values) escalated by the esca-
lation factor by way of agreed liguidated dam-

ages .

2.2 TNC‘shall<invoice Eskom in respect of the amount
referzed to in 2.1 within 10 days after the end
of sach year and Eskom shall make payment of such
invoiced amount by not later than the 15th day of
the calendar month in which it is so invoiced.

il
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METHOD OF CATCULATION OF MONTHLY RASE PRICE

DSIBG ANNEZURES 32, 3B BND 3C

The monthly base price for kach accounting month shall be

determined as follows:

i Determine +tonnage of coal delivered in texrms of
clauses 11 and 12 of the agreement for the month in

question (t).

2. Acowmilate all monthly'tonnégea delivered for the vear
to date, including the tonnage in 1 above (T).

3. Annualise the accumulated tonnage by multiplying by 12
and dividing by the number of acoounting months which
have cccurred in the year to date (A;).

4. Using Anmex SA“QI 3B or 3C (whichever is applicable)
calognlate the annmal price {3p) corresponding to the
@% annpal tonnage ealenlated in 3 above. ' Q

52 Dlvide the annual price by the ahnual tonnage to
determine (to six decimal places) a rate per tam (r).

6. Maltiply the rate per ton by the accumnlated tonnage
for the year to date to obtain tha price to date (p)
to the nearest R1,00.

7.  Subtract from the price td date all previous monthly
base prices for tha wyear.’ The remainder i1s the

monthly base price for the mc th in guestion
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I USTRATIVE CALCUTATION FQR MOWTH "n

I

(where January = 1, February = 2, etc. )
(2) T =ty + ty + 5 ...+t
(3) By =12 x T/n

(5) ¢ = A/A

B
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Eskom Holdings SOC Limited
Primary Energy Division

Fax: 427 11 800-8146

Aftention: Pam Pillay
Senior Manager (Acting): Coal Operations

Your ref: 719558

23 April 2013

Dear Sirs
HENDRINA COAL SUPPLY AGREEMENT: SIZING SPECIFICATIONS

1. We refer to your letter dated 22 April 2013 regarding the sizing specifications in clause 3.4.3 of the First
Addendum dated 8 April 2008 ("First Addendum”} to the Hendrina Coal Supply Agreement ("CSA")
between Eskom Holdings SOC Limited ("Eskom”), Optimum Coal Holdings (Ply) Ltd ("OCH") and Optimum
Coal Mine Pty Ltd ("OCM") dated 4 January 1993 (as amended)

2. Following the discussions in September 2012, OCH has conducted detailed investigations in order to identify
the reason for the changes in sizing and to identify possible remedial actions therefor. The results of these

investigations have been shared with Eskom.

3 OCH has now reached the conclusion that the sizing specifications set out in clause 3.4 3 of the First
Addendum are no longer realistically representative of the coal which OCM can reasonably be expected fo
achieve from the exploitation of the coal deposits constituting the Optimum Colliery, it being OCM's view that

OCM is conducting its operations in a proper manner and in accordance with best industry standards.
2.

Cptimunt Ceal Mine (Pty) Lid  Registraton No: 2007005308/07

A wholly owned subsidiary of Optimum Coal Holdings Limited
Business Address N11 Hendnna Road, Pullenshope Offramp, Pullenshope  Privale Bag X1201, Pullenshope, 1098, South Africa
Tel. +27 13 2965111
Registered Address' 36 Fricker Road, lllovo, Johannesburg, Gauteng, 2196 P O Box 441333 Craighal 2024
Tel. +27 11 447 3858 Fax +27 11447 5140
Dicectors. C M Ephron, R Cohen, S Blankfield

CME-129
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4. We therefore hereby formally notify Eskom that we wish to re-negotiate the specifications set out in clause 3.4.3
of the First Addendum as contemplated in clauses 3.4.4 and 3.4.5 of the First Addendum.

5. We look forward to hearing from you as to when Eskom can mest to commence such discussions and

negotiations.

Yours faithfully
///é/ (7

RIAAN DU F’Lﬁ(v
Optimum Coal (Pty) Limited
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ARBITRATION AGREEMENT
between
OPTIMUM COAL MINE PROPRIETARY LIMITED
OPTIMUM COAL MINE HOLDINGS PROPRIETARY LIMITED
and

ESKOM HOLDINGS SOC LIMITED
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OPTIMUM COAL MINE PROPRIETARY LIMITED First Claimant
OPTIMUM COAL MINE HOLDINGS
PROPRIETARY LIMITED Second Claimant
and
ESKOM HOLDINGS SOC LIMITED Defendant
ARBITRATION AGREEMENT
1 ARBITRATION
It is recorded that —
1.1 a dispute ("the hardship dispute”) has arisen between the claimants

and the defendant in respect of the claimants’ claim that they have
suffered hardship as contemplated in clause 27 of the Hendrina Coal
Supply Agreement between the claimants and defendant, as amended

from time to time;

1.2 the claimants and the defendant have agreed to refer the hardship

dispute to arbitration (“the arbitration”) on the terms as set out in clause




JFS
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2.2

3.1

3.2

CME-133
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27.4 and 30 of the Hendrina Coal Supply Agreement read with this

agreement.
APPOINTMENT OF AN ARBITRATOR

The parties hereby appoint Advocate Cedric Puckrin SC (“Puckrin”) o

be the arbitrator (“the arbitrator”) o determine the hardship dispute.

In the event that, for any reason, the arbitrator is unable to act or
continue as the arbitrator, the parties shall within 7 business days
thereof agree on the appointment of a replacement arbitrator, failing
which the provisions of clause 30.4 of the Hendrina Coal Supply
Agreement shall regulate the appointment of the replacement

arbitrator.
CONDUCT OF THE ARBITRATION
The arbitrator shall have the power to adjudicate the hardship dispute.

Save as may be agreed or as may be directed by the arbitrator in his

discretion, the Uniform Rules (“the Rules”) will apply to the conduct of

il

the arbitration.



i N o i) i | e fa o TR e

CME-134

JFS
8531771v1JHBDocs

4 POWERS OF THE ARBITRATOR

In particular and without detracting from the generality of the aforegoing, it is

agreed that the arbitrator will have the power to —

4.1 make interim awards and rulings including interim awards on issues
which may be determined in advance in terms of Rule 33(4) of the

Rules;

472 call for and convene preliminary meetings for the purpose of dealing
with any matters which may be considered necessary by either the

arbitrator or the parties to facilitate the arbitration,;

4.3 hear and consider interlocutory applications expeditiously and make

rulings in respect thereof and/or give directions;

44 give all such directions and make such rulings relating to the conduct of
the arbitration and associated matters as he in his discretion considers

appropriate for their just and speedy determination.
5 THE AWARD
5.1 The arbitrator shall publish a written award with reasons as soon as

practical and no later than two (2) months of the conclusion of the

arbitration hearing.




CME-135

JFS
6531771v1JHBDocs

|
5.2 The award may be published to the parties by telefax or e-mait.
5.3 The award of the arbitrator shall be final and binding on the parties,

subject to the appeal process set out below.
6 APPEAL PROCESS

6.1 The parties will have a right of appeal and cross-appeal against the

arbitrator's award in relation to the hardship dispute to an appeal panel.

6.2 Such appeal and/or cross-appeal shall be noted by delivering a notice
of appeal and/or cross-appeal (“the notice of appeal”) mutatis mutandis
in accordance with rule 49(3) of the Rules, such notice of appeal to be
delivered within 15 Court days of the publication of the arbitrator's
award and notice of cross-appeal if any, within 5 Court days after

delivery of the notice of appeal.

6.3 The appeal and/or cross-appeal will be to a panel of three arbitrators

(“the appeal panel’).
6.4 The appeal pane! will be appointed as follows ~

6.4.1 each party will nominate an appeal arbitrator ("the appeal

arbitrators”) of their choice;

Y=
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6.4.2 failing agreement between the parties as to the third arbitrator
within seven (7) days of delivery of the notice of appeal, the
appeal arbitrators will then nominate a further appeal arbitrator

of their choice.

6.5 It is the intention of the parties that the appeal panel should be agreed
by consensus on the basis that the members of the appeal panel shall

be drawn from the ranks of -

6.5.1 senior legal practitioners (i.e. of not less than 10 years’ standing)

i.e. attorneys or advocates on the practising roll in South Africa;

6.5.2 retired judges.
6.6 The appeal panel will determine the procedure for the appeal.
6.7 At the conclusion of the appeal, the appeal panel shall as soon as

practicable publish the written appeal award.

6.8 Such appeal award shall be final and there shall be no further right of

appeal.
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DATED at g*ﬂ/ “n this {2 74 day of ﬂf Copnbady 2013

CME-137

137

WERK S M@ORATED CLIFFE DEKK OFMEYR
on behalf of the Claimants on behalf of the Defendant
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CONFIDENTIAL

AGREEMENT BETWEEN ESKOM HOLDINGS SOC LIMITED AND OPTIMUM COAL MINE
PROPRIETARY LIMITED AND OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED
REGARDING A PROCESS TO ENGAGE ON THE ISSUES BETWEEN THE PARTIES AND
FOR THE REVIEW AND FUTURE EXTENSION OF THE COAL SUPPLY AGREEMENT
FOR THE HENDRINA POCWER STATION

1 Eskom Holdings SOC Limited ("Eskom") and Optimum Coal Mine Proprietary Limited
("Optimum Mine") and Optimum Coal Holdings Limited ("Optimum Heldings"} (jointly
referred to as the "Parties”) are party to a coal supply agreement with addenda ("the
CSA") which regulates the supply and delivery of coal to Eskom’s Hendrina Power
Station.

2 A number of impasses and/for issues (“Issues”) have arisen between the Parties relating
to the interpretation, implementation and execution of the CSA over an extended period.
These Issues are:

2.1 the interpretation, implementation and execution of the penalty provisions of the
CSA;

2.2 the interpretation, implementation and execution of the sampling process
contemplated by the CSA,;

2.3 the quality of the coal supplied to Eskom and the price adjustment Eskom is
eniitled to impose in respect therecf;

2.4 issues relating to the availability and utilisation of the supply infrastructure;
2.5 the escalation mechanism in the CSA;

2.6 the hardship arbitration initiated by Optimum Mine and Optimum Holdings against
Eskom, in terms of which Optimum Mine and Optimum Holdings invoked the
hardship previsions of the CSA, and

2.7 the supply from Optimum Mine to Eskom after 31 December 2018.

The Parties reserve the right to supplement and refine the Issues through the Settiement
Process (as defined below),

3 The Parties each believe that they have various accrued rights and claims arising out of
the Issues (including in respect of Optimum Mine, an accrued right of cancellation in
respect of the CSA). The Parties, however, recognise that that they have a mutual
interest in ensuring that their commercial relationship is sustained for the duration of the
CSA and potentially extended beyond the duration of the CSA. Accordingly, without
waiving or compromiging such rights and claims in any way and without acknowledging
any liabifity or wrongdoing relating to any of the Issues, the Parties would like to engage
in a negotiated process (“Settlement Process™) in order to attempt ta reach a composite

AGREEMENT BETWEEN ESKOM HOLDINGS SOC LIMITED AND OPTIMUM COAL MINE PROPRIETARY LIMITED AND
BETWEEN THE PARTIES AND FOR THE REVIEW AND FUTURE EXTENSION OF THE COAL SUPPLY AGREEMENT FOR

THE HENDRINA POWER STATION
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4 agresment which attempts to address each of the Issues and results in the extension of
the supply relationship between Eskom and Optimum Mine.

5  The Parties agree that the Settlement Process shall be conducted on the following terms
and conditions:

5.1 The discussions will be conducted on a without prejudice basis and each Party
fully reserves all of its rights in respect of all accrued rights and claims as at the
date of this agreement on the basis that if the Settlement Process terminates at
any time, then each Party shall be fully entitled to exercise any of its accrued rights
and bring any of its accrued ¢laims.

5.2 The Parties will instruct their attorneys to suspend the hardship arbitration on the
following basis by no later than 23 May 2014

5.2.1 the suspension of the arbitration will be entirely without prejudice to the claim;

5.2.2 notwithstanding the suspension of the arbitration, the Parties will arrange with the
arbitrator and the Party's counsel to reserve the dates required for a hearing in
March 2015 on the basis that if the Parties agree the Terms of Reference on or
prior to the Validation Date (as defined below) then such dates can be released;

5.2.3 if the Settlement Process is terminated on or before the Validation Date, then
Optimum Mine may by notice in writing to Eskom immediately reinstate the
hardship arbitration and the Parties will within two weeks meet to agree a revised
timetable for the hardship arbitration with a March 2015 hearing date; and

5.2.4 |f the Settliement Process is terminated at any other time, then Optimum may by
notice in writing to Eskom immediately reinstate the hardship arbitration on the
basis that the Parties will as socn as possible thereafter meet in order to agree a
new timetable and hearing date for the hardship arbitration.

5.3 Eskom will, with retrospective effect to 1 May 2014 until the termination of the
Settlement Process suspend the implementation of all penalties (including Al, CV,
ash, sizing and short supply) in relation to the CSA, on the condition that Optimum
Mine continues delivering coal in accordance with the specification to be agreed
in the Terms of Reference.

54 The Parties will establish negotiation teams who will be responsible for
representing the Parties in the Settlement Process. The Eskom team will comprise
Kiren Maharaj, Johann Bester, Andrea Wiliams, Gert Opperman and Ayanda
Ntshanga. The Optimum team will comprise Clinton Ephron, Shaun Teichner,
Riaan du Plooy and Dimitri Yiotopoulos. The Parties may supplement their teams
fram time to time.

5.5 The Parties will, before 13 June 2014 (“Validation Date") meet for two days in order
to agree Terms of Reference which shall contain, inter alia:

5.5.1 a detailed deseription of each of the Issues to be negotiated
(Technical, Commercial and Contractuel), it being agreed that the
Terms of Reference will include as an issue for negotiation the refund
to Optimum Mine of penaities deducted by Eskom in respect of the
period from 1 September 2013 to 30 April 2014 as well as Eskom’s

AGREEMENT BETWEEN ESKOM HOLDINGS SCC LIMITED AND OPTIMUM GOAL MINE PROPRIETARY LIMITED AND
BETWEEN THE PARTIES AND FOR THE REVIEW AND FUTURE EXTENSION OF THE COAL SURPLY AGREEMENT FOR

THE HENDRINA POWER STATION
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57.1
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59

5.10

5.11

historic claims in relation to qualities which includes amongst others
sizing.

552 The parameters for the negotiation in respact of each of the Issues
{including, in respect of price for the remainder of the term of the CSA
and any supply thereafter, the pricing philosophy that will be utilised to
agree such prices); and

5.5.3 The time period within which the negotiated process should be
completed in respect of each of the Issues.

If the Parties are unable by the Validation Date to agree and execute the Terms of
Reference, each of the Parties shall be entitled to advise the other that it no longer
wishes to participate in the Setilement Process in which case the Settlement Process
shall terminate,

if the Parties reach agreement on the Terms of Reference by the Validation date,
then:

Eskom will commence its internal process in order to obtain the necessary
mandate to reach agreement with Optimum Mine and Optimum Holdings pursuant
to the Terms of Reference; and

The Parties shall negotiate in good faith to reach agreement on all issues in
accordance with the Terms of Reference, with the intention of executing a binding
term sheet ("Term Sheet”) or, if possible, a coal supply agreement reflecting such
agreement by 31 December 2014,

The Parties agree that it is their current intention to conclude a new coal supply
agreement which will govern the supply from Optimum Mine to Eskom from 1 January
2015.

If by 31 December 2014, a Term Sheet or new coal suppty agreemen? has not been
exacuted then (unless the Parties agree ctherwise in writing) each of the Parties shall
be entitled to advise the ather that it no longer wishes to participate in the Settlemant
Process in which case the Settlement Process shall terminate.

If a Term Sheet is executed by 31 December 2014 but the new coal supply agreement
is not ready for signature, then the Parties shall execute the coai supply agreement
as soon as possible thereafter (but by no later than 31 March 2015).

The Parties acknowledge and agree that:

5.12 Any revised terms or conditions negotiated and agreed to, included but not limited

to a new coal supply agreement shall be subject to any requisite Board approvai
of the Parties.

5.13 The implication for Eskom in terms of the Public Finance Management Act No. 1

of 1999 ("the PFMA") must be considered, specifically should it be required that
Eskom must reach a compromise relating to any potential claim it has against
Optimum Mine and Optimum Holdings.

AGREEMENT BETWEEN ESKOM HOLDINGS SOC LIMITED AND OPTIMUM COAL MINE PROPRIETARY LIMITED AND
BETWEEN THE PARTIES AND FOR THE REVIEW AND FUTURE EXTENSION OF THE COAL SUPPLY AGREEMENT FOR
THE HENDRINA POWER STATION
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The following Is a summary of the proposed process

NO | PROCESS DEADRLINE

1 Agreement between the attorneys regarding the | 23 May 2014
suspension of the hardship arbitration

2 | Agree Terms of Reference 13 June 2014
3 Each Party to obtain relevant governance and regulatory | 31 Dec 2014
approvals o
4 Agree Term Sheet or new coal supply agreement 31 Dec 2014
b Agree new coal supply arrangement 31 Mar 2015

6 Frequency of meetings to be held bi-monthly or as agreed
with respect to addressing specific lssues

The existence, contents and terms of this agreement are confidential and, save as may
be required by law, no Party shall disclose same to any third party, other than its affiliates
and their respective directors, employees, officers and advisors.

This agreement constitutes the sole record of the agreement between the Parties in
relation to the subject matter hereof. No Party shall be bound by any express, tacit or
implied term, representation, warranty, promise or the like not recorded herein. No
addition to, variation, novation or agreed cancellation of any provision of this agreement
shall be binding upon the Parties unless reduced to writing and signed by or on behalf
of the Parties.

No indulgence or extension of time which any Party may grant to any other shall
constitute a waiver of or, whether by estoppel or otherwise, limit any of the existing or
future rights of the grantor in terms hereof, save in the event and to the extent that the
grantor has signed a written document expressly waiving or limiting such right.

All provisions of this agreement are, notwithstanding the manner in which they have
been grouped together or linked grammatically, severable from each other. Any
provision of this agreement which is or becomes unenforceable, whether due to
voidness, invalidity, illegality, unlawfulness or for any other reason whatever, shall, only
to the extent that it is so unenforceable, be treated as pre non scripto and the remaining
provisions of this agreement shall remain of full force and effect. The Parties declare
that it is their intention that this agreement would be executed without such
unenforceable provision if they were aware of such unenforceability at the time of
execution hereof.

Each Party shall bear and pay the costs incurred by it in respect of the negotiation,
drafting, preparation and execution of this agreement.

The signature by any Party of a counterpart of this agreement shall be as effective as if
that Party had signed the same document as all of the other Parties.

AGREEMENT BETWEEN ESKOM HOLDINGS SOC LIMITED AND ORPTIMUM COAL MINE PROPRIETARY LiMITED AND
BETV/EEN THE PARTIES AND FOR THE REVIEW AND FUTURE EXTENSIGN OF THE COAL SUPPLY AGREEMENT FOR
THE HENDRINA POWER STATION
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SIGNEDat SUNNINGHOLLL . D3 MRy 2014.

As witnesses:

M For: ESKOM HOLDINGS SOC LIMITED
1 A-NTGaGA
2 // V.nen8E &Mﬁ

Signatory: ta2gvyy MA&AEJ‘\:J
Capacity: DWACI0MOAL B ECUTIUE

Authority:  PEmAR Y BEWER Oy

SIGNEDat NELTSE on 23 A 2014.

As witnesses:

For: OPTIMUM COAL HOLDINGS

PROPRIETARY LIMITED
i~ A
. ﬁ

e

—Signatory: ¢ .o 2o
Capacity: pwge i
Authority:

AGREEMENT BETWEEN ESKOM HOLDINGS SOC LIMITED AND OPTIMUM COAL MINE PROPRIETARY LIMITED AND
BETWEEN THE PARTIES AND FOR THE REVIEW AND FUTURE EXTENSION OF THE COAL SUPPLY AGREEMENT FOR
THE HENDRINA POWER STATION
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SIGNEDat  WACLYOSE on 23 Mo 2014,

As withessgs;
For: OPTIMUM COAL MINE

PROPRIETARY LIMITED
W <Y/ Y

2 -, >
Signatory: ¢ LN 4 Wl
Capacity, Zvagd™
Authority;

ABGREEMENT BETWEEN ESKOM HOLDINGS SOC LIMITED AND OPTIMLM DQAL MINE PROPRIETARY LIMITED AND
BETWEEN THE PARTIES AND FOR THE REVIEW AND FUTURE EXTENSION OF THE COAL SUPPLY AGREEMENT FOR
THE HENDRINA POWER STATION
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FOURTH ADDENDUM TO THE HENDRINA COAL SUPPLY AGREEMENT
amongst
ESKOM HOLDINGS SOC LIMITED
and
OPTIMUM COAL MINING PROPRIETARY LIMITED
and

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED
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FOURTH ADDENDUM TO THE HENDRINA COAL SUPPLY AGREEMENT
amongst

ESKOM HOLDINGS SOC LIMITED

OPTIMUM COAL MINE PROPRIETARY LIMITED

and

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED

1 DEFINITIONS AND INTERPRETATION

1.1 Clause 2 of the CSA, as amended or supplemented by the First Addendum and
Second Addendum (including the definitions included in clause 1 of the First
Addendum), will apply in the interpretation of the meaning of words and
expressions and cognate expressions and, for the purposes of this Addendum,
unless the context indicates a contrary intention, the following words and
expressions will bear the meanings assigned to them below, and cognate

expressions will bear corresponding meanings -

1.1.1 "Addendum" means this document, together with its annexures, each as

may be amended from time to time;

1.1.2 "CSA" means the coal supply agreement in terms of which Optimum
Colliery supplies coal to Eskom's Hendrina Power Station, as amended by
the First Addendum, Second Addendum and Third Addendum;

1.1.3 "First Addendum" means the First Addendum to the CSA, entered into
on 8 April 2008;

1.1.4 "Optimum" means, collectively, OCM and OCH;

1.1.5 "Second Addendum" means the Second Addendum to the CSA entered
into on 12 April 2011;

DRAFT - NOT FOR SIGNATURE 1
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1.1.6 "Third Addendum" means the Third Addendum to the CSA entered into
on 11 February 2013; and

1.1.7 "Signature Date" means when this Addendum has been signed by all
Parties (whether or not in counterpart), the latest of the dates on which

this Addendum (or any counterpart) was signed by any Party.

1.2 Where any term is defined within a particular clause other than this clause 1,
that term shall bear the meaning ascribed to it in that clause wherever it is

used in this Addendum.
2 INTRODUCTION
2.1 It is recorded that -

2.1.1 on 23 May 2014 the Parties concluded an agreement ("Co-operation
Agreement") in which the Parties agreed to engage in a negotiated
process ("Settlement Process") in order to attempt to reach a
composite agreement which addresses each of the Issues (as defined in
the Co-operation Agreement) and results in the extension of the supply
relationship between Eskom and OCM, it being agreed between the
Parties that the discussions were to be conducted on a without prejudice
basis and each Party would fully reserve all of its rights in respect of all
accrued rights and claims as at the date of signature of the Co-Operation
Agreement on the basis that (unless otherwise agreed) if the Settlement
Process was terminated at any time, then each Party would be fully
entitled to exercise any of its accrued rights and bring any of its accrued

claims; and

2.1.2 the Parties have reached a settlement in relation to the Issues subject to
the Settlement Process, which settlement comprises an amendment to
the CSA (including an extension) and various reciprocal waivers and

releases by the Parties; and

2.1.3 the Parties wish to record the terms of that settlement and the

amendments to the CSA in writing.

DRAFT - NOT FOR SIGNATURE 2
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2.2 Accordingly, the Parties agree as set out below.
3 AMENDMENTS TO THE CSA

3.1 The Parties hereby agree that the CSA is amended on the basis set out below
with retrospective effect from 1 April 2015 ("Effective Date"). The provisions
set out below supersede the relevant provisions of the CSA dealing with the
subject matter of the clauses below. If there is any conflict between any
provision of the CSA (including in its schedules) and the provisions set out in

this Addendum, then the provisions in this Addendum shall prevail.
3.1.1 Duration

The CSA shall, subject to clause 3.1.6, continue until a total quantity of
39 375 000 tonnes of coal (other than coal which is rejected in
accordance with clause 3.1.4.4) ("Total Contract Quantity") has been
supplied by OCM to Eskom after 1 April 2015, it being recorded for the
sake of clarity that based on the current estimated annual tonnage of 4
500 000 tonnes it is expected that the CSA will endure until
approximately 31 December 2023.

3.1.2 Contract Price and Adjustment

3.1.2.1 Subject to clause 3.1.2.4, the price payable by Eskom to OCM for

the coal supplied will be as follows -

3.1.2.1.1 during the period from 1 January 2015 to 31 December 2018
("First Period"), the base price ("First Base Price") will be
R18.85 per GJ (moisture free), excluding VAT;

3.1.2.1.2 during the period from 1 January 2019 to the date of
termination of the CSA, the base price ("Second Base Price"),

will be R24.31 per GJ (moisture free), excluding VAT;

3.1.2.1.3 the First Base Price and Second Base Price will be adjusted on

each anniversary of 1 February 2015 ("Base Date") in

DRAFT - NOT FOR SIGNATURE 3
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accordance with the annual price adjustment formula set out in

Annexure C and using the following adjustment indices table:

Base Date
Cost Index and
Proportion Index Value Base Date Adjusted
Component Source Table
(B)
Chamber of
Mines' annual
salary increase
agreement with
NUM + a
Labour 41% 100 31 January 2015 Annually
percentage to be
agreed or
determined in
accordance with
clause 3.1.2.2
DME 0.05%
Diesel 5% 1028.09 31 January 2015 Monthly
Sulphur, Reef
The average
annual Eskom
Megaflex tariff (or
replacement
tariff) applicable
Electricity 23% 52.45 31 January 2015 Annually
as at the Base
Date calculated in
accordance with
the formula in
annexure A
Mechanical SEIFSA - Table G
Engineering 21% Base date Dec 106.00 31 January 2015 Annually
Materials 2012 =100
Electrical SEIFSA - Table G
Engineering 10% Base Date Dec 107.5 31 January 2015 Annually
Materials 2012 =100
Total 100%
3.1.2.1.4 the First Base Price and Second Base Price, as the case may be,

so adjusted in terms of clause 3.1.2.1.3 will, subject to clause
3.1.2.1.5, be the price payable for coal delivered during the
calendar year commencing on the relevant anniversary of the

Base Date;
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3.1.2.1.5 the First Base Price and Second Base Price will also be adjusted
on a monthly basis for changes in the diesel cost component in
accordance with the monthly price adjustment formula set out
in Annexure C and the relevant details set out in the table

above; and

3.1.2.1.6 examples of the calculation of the annual and monthly price

adjustments are set out in Annexure C.

3.1.2.2 The percentage to be added to the Chamber of Mines' annual salary
increase agreement with NUM will be agreed between OCM and
Eskom by 30 September 2015 failing which it will be 2%.

3.1.2.3 It is recorded that as the Chamber of Mines publishes an annual
percentage increase as opposed to an index, a notional index value
at 31 January 2015 of 100 will be assumed, and all future
percentage Chamber of Mines increases will be applied to calculate
an updated index value to be used at each Price Adjustment Date

(as defined below).

3.1.2.4 In the event that OCM’s opencast mining operations are restarted
during the First Period and OCM, accordingly, resumes exporting
coal, OCM shall pay to Eskom an amount of R[ ], excluding VAT, per
ton of coal exported during the First Period. OCM shall, on a
quarterly basis, deliver to Eskom a statement reflecting the tons
exported and the amount payable by OCM to Eskom in terms of this
clause 3.1.2.4. Eskom shall deduct the amount reflected in such

statement from the first invoice after such quarter.
3.1.2.5 It is recorded for the avoidance of doubt that -
the Base Price is a per GJ price and, accordingly, the amount
payable by Eskom for each day's consignment will be

determined based on the weighted average calorific value of

such consignment;
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3.1.2.5.1 the price that will be payable from the beginning of the Second
Period will be the Second Base Price escalated by the Price

Adjustment Factor on 1 January 2019; and

3.1.2.5.2 Schedules 3 and 4 of the CSA and clause 3.5 of the Second
Addendum shall no longer be applicable with effect from the
Effective Date.

3.1.3 Review of Adjustment Indices Table

3.1.3.1 The Parties shall consult with each other by no later than 3 months
before each anniversary of the Base Date (“"Price Adjustment
Date”) in good faith, with the objective of reaching agreement on

the following -

3.1.3.1.1 whether or not any of the indices and source tables (as set out
in the third column of the above adjustment indices table)
measuring changes in the cost elements as set out in the first
column of the above adjustment indices table are still
applicable as an accurate measurement of actual cost
movement in respect of that cost element for OCM and
appropriate replacement indices and sources tables to be

utilised, if necessary; and

3.1.3.1.2 whether or not the proportions set out in the second column of
the above adjustment indices table accurately reflect the
proportion which the corresponding cost element set out in the
first column of the above adjustment indices table, constitutes

the costs incurred by OCM in order to deliver the coal to Eskom.

3.1.3.2 If the Parties have not reached agreement in respect of the matters
set out in clause 3.1.3.1, at least 1 (one) month prior to each Price
Adjustment Date, the relevant dispute shall be referred for
determination in terms of the provisions of clause 36.1 of the
Shanduka CSA.
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3.1.3.3 If any dispute as contemplated in clause 3.1.3.2 above, has not
been resolved or determined before the relevant Price Adjustment
Date, the indices and source tables in use before the dispute was
declared shall be applied until the dispute has been resolved,
whereafter, the agreement between the Parties or the determination
of the independent expert shall be applied retrospectively and any
necessary adjustment payments shall be included in OCM’s next
invoice/s issued after such resolution or determination.
3.1.4 Quality
3.1.4.1 The specifications, measurement, rejection rights and penalties for
coal supplied to Eskom will be as set out in the following table -
- Expected Quality
Quality Unit Quality Parameter Measurgment Measurement Rejection and Penalties
Parameter o basis
Parameter Limit
Adjustment through price (ie
through the fact that the
Calorific Value MJ/kg 23.45 <21.65 Moisture Free Do =hted price Is calcul'ated D"
average the GJ delivered) and
ultimate rejection for <
21.65 - no other adjustment
Adjustment through price (ie
through the fact that the
Ash % 27.5 >31.5 Moisture Free Daily weighted price is calcul'ated based on
average the GJ delivered) and
ultimate rejection for > 31.5
- no other adjustment
There will be no adjustment
Daily weighted or rejection but Eskom will
Moisture % 9% >12% As Received ayverage have the right to request
9 Optimum to stop supplies as
per clause 3.1.4.8 below
Abrasive Monthly Per;alty fgr1>4620bals per
clause 3.1.4.4 below
IIS.dE.EX (Eskom | rogFe/d 600 > 600 Moisture Free weighted
ining House kg
Method) average -
No rejection
) ) Rejection
Sulphur % 1.5 % > 1.6% Moisture Free | D2l Weighted
average
No penalty
) . Rejection
Volatiles % 22.4% < 20.5% Moisture Free | D21y Weighted
average
No penalty
AFT (Initial oC 1,300 None N/A None None
deformation)
Sizing Penalty for >20% -0.81mm
Y% only as per clause 3.1.4.6
< 6mm ° < 55% None Monthly yasp below
% < 2co N/A weighted
<2.38mm % < 35% None average
<0.81mm <20% >20%

%

No rejection
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3.1.4.2 The Coal Quality Management Procedure ("CQMP") enclosed hereto
as annexure D shall be utilised by the Parties from the Effective Date
for the purpose of measuring and managing the Quality Parameters
of coal supplied to Eskom in accordance with the CSA (as amended
by this Addendum).

3.1.4.3 The Parties agree that in respect of AFT (initial deformation), the
Expected Quality Parameter sets out the quality which OCM expects
to deliver. However, if OCM does not meet the Expected Quality
Parameter, there will be no rejection, penalty or adjustment and

OCM shall not be liable for any claim and/or damage.

3.1.4.4 If a consignment of coal on a particular day is rejected due to the
weighted daily average not meeting the CV, Ash, Sulphur or

Volatiles Quality Parameter Limit, then -

3.1.4.4.1 Eskom shall not to pay for such consignment of coal and such
consignment of coal will not reduce the Total Contract Quantity;

and

3.1.4.4.2 such consignment of coal shall not be included in the
calculation of the monthly weighted average for Abrasive Index
and Sizing (ie the relevant weighted average shall be calculated
in respect of the coal delivered over the balance of the days in

the relevant month).

3.1.4.5 If the monthly weighted average Abrasive Index level is > 600
mgFe/4kg, OCM will be liable to pay a penalty to Eskom, calculated

on the following basis -

> 600-700 R4.73 per tonne

> 700-800 R18.91 per tonne
> 800- 850 R23.64 per tonne
>850-900 R28.36 per tonne

DRAFT - NOT FOR SIGNATURE 8



CME-153

153

>900 R42.55 per tonne

3.1.4.6 OCM shall, within one month of the Signature Date, advise Eskom in
writing as to what changes it would require to be made to the CSA in
respect of quantity, price and qualities for coal to be supplied
consistently with an Abrasive Index Quality Parameter of less than
600 mgFe/4kg ("Revised Terms”). Eskom shall advise OCM in
writing within one month of receipt of the Revised Terms whether it
accepts the Revised Terms. If Eskom accepts the Revised Terms
then the Parties shall sign a further addendum affecting the required
changes to the CSA to give effect to the Revised Terms. If Eskom
fails to respond within such one month period, it shall be deemed to
have rejected the Revised Terms and the Abrasive Index penalties

set out in clause 3.1.4.5 shall continue in full force and effect.

3.1.4.7 If the monthly weighted average size distribution of coal delivered
by OCM contains more than 20% of coal with a size of less than
0.81mm, Eskom shall be entitled to reduce the price payable to OCM
for the coal delivered in such month by an amount calculated as

follows -
A=Bx(C-20%) *D
where:

A = the amount by which the price for such coal shall be reduced, to

be calculated;

B = the total number of tonnes of coal delivered by OCM during the

relevant month;

C = the percentage of coal delivered during the 30 day period with a

sizing of less than 0.81mm; and

O
|

= 50% of the price payable by Eskom for the coal delivered during

the relevant month.
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An example of the calculation of the various adjustments and

penalties is set out in Annexure B.

3.1.4.8 OCM shall notify Eskom if the coal being delivered is above the
Quality Parameter Limit for moisture and shall stop delivering such
coal and request Eskom if they want OCM to continue delivering
such coal which does not meet the Quality Parameter Limit in
respect of moisture. Eskom shall then within one hour advise OCM
whether it wishes to accept delivery of such coal. If Eskom elects to
receive such coal, then, notwithstanding the moisture parameters of
such coal being above the Quality Parameter Limit, the price of such
coal shall be paid by Eskom and such coal shall be deemed delivered

and reduce the Total Contract Quantity.

3.1.4.9 It is agreed that in all circumstances the maximum amount by which
the price of coal delivered shall be reduced (including through
rejection and penalties) shall not exceed the price of such coal and
in no circumstances will OCM be required to pay Eskom for coal

delivered.

3.1.4.10 It is recorded and agreed for the avoidance of doubt that Schedules
1 and 2 of the CSA, clauses 3.3, 3.4, 3.5 and 3.6 of the First
Addendum and clause 3.3 and 3.4.1 of the Second Addendum shall

no longer be applicable with effect from the Effective Date.
3.1.5 Quantity

3.1.5.1 The total quantity to be supplied by OCM to Eskom for the balance of
the term of the CSA from 1 April 2015 will, subject to clause 3.1.6,
be 39 375 000 tonnes or 4 500 000 tonnes per calendar year,
except in respect of the 2015 calendar year where the annual
quantity will be 3 337 500 tonnes.

3.1.5.2 OCM shall deliver and Eskom will take off in each month, a quantity
of coal between the Minimum Monthly Quantity and the Maximum
Monthly Quantity agreed or determined in accordance with

clause 3.1.6.
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3.1.5.3 OCM shall deliver and Eskom will take off in each year, a quantity of
coal between the Minimum Annual Quantity and the Maximum
Annual Quantity in accordance with clause 3.1.6.
Annual Minimum Maximum Monthly Minimum Maximum
year Quantity Annual Annual Quantity Monthly Monthly
(tonnes) Quantity Quantity (tonnes) Quantity Quantity
(97.5% of (102.5% of (90% of (110% of
Annual Annual Monthly Monthly
Quantity) Quantity) Quantity) Quantity)
(tonnes) (tonnes) (tonnes) (tonnes)
1 April 2015 to 3 375 000 3290 625 3459 375 375 000 337 500 412 500
31 December
2015
1 January 2016 4 500 000 4 387 500 4 612 500 375 000 337 500 412 500
onwards

The table above will be adjusted pro rata to the extent that the Total Contract Quantity

is reduced pursuant to clause 3.1.6.

3.1.5.4

3.1.6

3.1.6.1

3.1.6.2

3.1.6.2.1

It is recorded for the avoidance of doubt that the provisions of
clauses 3.2 of the First Addendum and 3.1 and 3.2 of the Second
Addendum shall no longer be applicable with effect from the
Effective Date.

Planning, Supply and Off Take of Coal

The Parties shall use their reasonable endeavours to ensure that all
delivery and off take of coal is spread evenly across each day and

month.

The Parties shall, no later than four months before the end of each
year agree the quantity of coal that shall be Supplied to Hendrina for
each month and quarter of the subsequent year (each amount being
the “Agreed Monthly Quantity” and the “Agreed Quarterly
Quantity”, respectively) such that:

the quantity agreed upon in respect of each month for the

subsequent year will not be less than the Minimum Monthly

Quantity or more than the Maximum Monthly Quantity; and
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3.1.6.2.2 not less than the Minimum Annual Quantity and not more than
the Maximum Annual Quantity for that year will be Supplied
during that year without falling below the Minimum Monthly
Quantity or exceeding the Maximum Monthly Quantity in any

subsequent month of that year.

3.1.6.3 In the event that the Parties do not reach agreement in terms of
clause 3.1.6.2, the quantities of coal to be supplied for each month
of the subsequent year shall be the Monthly Quantity of 375 000

Tons.

3.1.6.4 Once the Agreed Monthly Quantities for the quarter have been
determined in terms of clause 3.1.6.2, Eskom shall issue a written
order for the Delivery of coal for each month in the quarter ("the
Drawdown Order") in respect of the quantities so determined.
OCM shall deliver and Eskom shall take off not less than 95%
(ninety five percent) of the Agreed Quarterly Quantity.

3.1.6.5 Either Party ("Requesting Party”) may request the other Party to
deliver or take off, as the case may be, less than the Minimum
Monthly Quantity or Minimum Annual Quantity or in excess of the
Maximum Monthly Quantity or Maximum Annual Quantity for any
Month or year ("Proposed Quantity Change”). The Requesting
Party shall deliver to the other Party a written request for such
Proposed Quantity Change and the other Party shall, within 5
business days, deliver to the Requesting Party written notification of
its acceptance or rejection of the Proposed Quantity Change.
Acceptance of the Proposed Quantity Change shall not be

unreasonably withheld.
3.1.7 Under Delivery
3.1.7.1 In the event of OCM delivering less than 95% (ninety five percent)

of the Agreed Quarterly Quantity in a quarter (“Under Delivery”)

the following provisions shall apply:
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3.1.7.1.1 OCM shall, within 10 business days thereof submit a
rectification plan to Eskom, which plan shall set out a schedule
of how OCM shall make up the actual or expected shortfall in
the shortest time reasonably possible, but in any event before

the end of the period recorded in the rectification plan;

3.1.7.1.2 OCM shall consult with Eskom on the rectification plan and
Eskom shall, within 10 business days after submission to it of
the rectification plan, advise whether it accepts the plan, which

acceptance will not be unreasonably withheld or delayed;

3.1.7.1.3 if Eskom accepts the rectification plan, OCM shall implement
the rectification plan and make up the actual or expected

shortfall in accordance with the rectification plan;

3.1.7.1.4 if Eskom fails to advise OCM whether it accepts or rejects such
rectification plan within such 10 business day period, such
rectification plan will be deemed to be accepted;

3.1.7.1.5 the Parties agree that the quantities of coal delivered during
the period of implementation of the rectification plan may be in
excess of the Agreed Monthly Quantities and shall not be

subject to any limits specified in clause 3.1.5;

3.1.7.1.6 OCM may deliver coal from any of other source (“"Qualifying
Alternative Coal”), which coal complies with the Quality
Parameters and which source’s production facilities comply with
all legislative requirements with which OCM is required to

comply in terms of the CSA;

3.1.7.1.7 OCM shall source such Qualifying Alternative Coal and deliver it
to Hendrina or to such other point approved by Eskom,
provided that OCM shall be liable for any reasonable additional
direct costs which Eskom may have to incur. OCM shall be
entitled to the benefits of all reasonable and demonstrable
direct cost savings which Eskom may enjoy, to take off such

coal from such alternate point.
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3.1.7.2 Where, as a result of the Under Delivery, Eskom takes coal from its
own stockpiles to manage the shortfall, Eskom shall be entitled to
recover from OCM its reasonably incurred and demonstrable costs

for additional direct handling and stockpiling incurred by Eskom.
3.1.7.3 In the event of:

3.1.7.3.1 OCM failing to submit the rectification plan in terms of

clause 3.1.7.1.1; or

3.1.7.3.1 OCM failing to implement the rectification plan in terms of

clause 3.1.7.1.3; or
3.1.7.3.2 Eskom’s rejection of the rectification plan; or
3.1.7.3.3 OCM's failure to make up the Under Delivery,

Eskom shall be entitled to purchase coal at market related prices, to
make up the shortfall and to recover from OCM the difference
between the actual price of such coal and the price for such coal as
calculated in accordance with this Addendum and any additional
reasonable and demonstrable costs incurred by Eskom to source
such shortfalls from other sources. In doing so, Eskom shall use
reasonable endeavours to purchase coal that meets the Quality
Parameters and shall acting reasonably, take into consideration

utilising sources suggested by OCM to make up such shortfall.

3.1.7.4 Any Under Delivery shall, unless otherwise agreed to in writing
between the Parties, only constitute a material breach of a material
term of the CSA if such Under Delivery:

3.1.7.4.1 occurred more than 2 (two) times in a year; and

3.1.7.4.2 in that year, OCM delivers less than 80% (eighty percent) of

the Annual Quantity in respect of that year.

3.1.8 Under Off Take
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3.1.8.1 In the event of Eskom taking off less than 95% (ninety five percent)
of the Agreed Quarterly Quantity in a quarter (“Under Off Take”),
Eskom shall, within 10 business days thereof submit a rectification
plan to OCM, consult with OCM thereon and obtain OCM’s reasonable
acceptance of the rectification plan (which may not be unreasonably
withheld or delayed), implement the rectification plan and make up
the Under Off Take in accordance with the rectification plan by
taking off additional coal in order to make up the Under Off Take
within the shortest time reasonably possible, but in any event before

the end of the period recorded in the rectification plan.

3.1.8.2 Should Eskom fail to submit a rectification plan to OCM’s reasonable
satisfaction, fail to implement such rectification plan, fail to make up
the Under Off Take before the end of the period recorded in the
rectification plan, pursuant to any of the aforesaid effort, Eskom
shall make full payment of any Under Off Take not made up within
3 months after the quarter in respect of which the Under Off Take
arose. The transfer of risk in respect of such coal shall pass from

OCM to Eskom on the date of payment.

3.1.8.3 Provided that Eskom makes payment of any reasonable
demonstrable additional direct handling and stockpiling costs
incurred by OCM occasioned by any Under Off Take subsequently
made up, Eskom shall be entitled to take off the coal paid for in

terms of clause 3.1.8.2.

3.1.8.4 Any Under Off Take shall, unless otherwise agreed to in writing
between the Parties, only constitute a material breach of a material
term of the CSA if such Under Off Take:

3.1.8.4.1 occurred more than 2 (two) times in a year; and

3.1.8.4.2 in that year, Eskom takes off less than 80% (eighty percent) of

the Annual Quantity in respect of that year.

3.1.9 Quantity Adjustment Right

DRAFT - NOT FOR SIGNATURE 15



CME-160

160

3.1.9.1 Eskom shall be entitled, by no later than 31 December 2015, to
implement and conclude a tender process to obtain bona fide written
offers ("Third Party Offers") from third party coal suppliers (each a
"Third Party Supplier" and collectively the "Third Party
Suppliers") to supply a quantity of coal to Eskom at the Hendrina
power station of not more than 2 000 000 tonnes per annum (ie 10
000 000 tonnes in aggregate) ("Replacement Quantity") during
the period commencing on 1 January 2019 and ending on 31
December 2023 ("Second Period").

3.1.9.2 If Eskom wishes to accept one or more Third Party Offers (each an
"Accepted Third Party Offer"), it must notify OCM accordingly in
writing ("Third Party Offer Notice”), by no later than five Business
Days after 31 December 2015, and provide the details of each
Accepted Third Party Offer including the quantity, the price range
(on a delivered basis to Hendrina power station), the quality, the

penalty regime and any other relevant information.

3.1.9.3 OCM shall be entitled, by notice in writing to Eskom within fifteen
Business Days of receipt of the Third Party Offer Notice, to require
Eskom to enter into good faith negotiations with OCM until not later
than 31 March 2016 (such period, the “Negotiation Period”) for
the supply by OCM to Eskom of the quantity that is the subject of
the Accepted Third Party Offer ("Accepted Quantity") at the terms
set out in in the Third Party Offer Notice or such other terms as may
be acceptable to Eskom and OCM. Eskom shall be precluded from
concluding a contract in respect of the Accepted Third Party Offer
during such Negotiation Period. If during the Negotiation Period,
OCM and Eskom reach agreement regarding the Accepted Quantity
(or a portion thereof), then they shall conclude an addendum
effecting the necessary changes to the CSA to give effect to such

agreement.
3.1.9.4 If OCM elects not to require Eskom to enter into negotiations with

OCM, or if OCM requires Eskom to enter into negotiations with OCM

but OCM and Eskom are unable to reach agreement on the terms for
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the supply of the Accepted Quantity (or a portion thereof) during the
Negotiation Period, the Total Contract Quantity shall be reduced by
the Accepted Quantity (or a portion thereof in respect of which no
agreement was reached) from the date on which OCM advises
Eskom that it does not require Eskom to enter into negotiations with

OCM or the date of expiry of the Negotiation Period, as applicable.

4 NEGOTIATION OF NEW CSA

The Parties shall as soon as possible after the Signature Date negotiate in good
faith to agree the terms of a new written coal supply agreement ("New CSA")
which shall include a coal quality management procedure and shall reflect the
amendments in this Addendum and shall supersede the CSA. Pending the
conclusion of the New CSA, the terms of CSA (as amended by this Addendum) shall

remain binding on the Parties.

5 SETTLEMENT AND WAIVER

5.1 Each of Optimum, on the one hand, and Eskom, on the other hand, hereby -

5.1.1 waives any claim for any loss, liability, expense, damage (including
consequential damage), interest (whether simple or compound), claim,
difference, counter-claim, legal fees, cause or right of action or
proceedings, whether at law or pursuant to any statute or any other law,
regulation or enactment or in equity, of whatsoever nature and
howsoever arising, whether brought directly or indirectly, whether
asserted or unasserted, whether alleged or not, whether known or
unknown, and whether or not in their contemplation at the date of this
Addendum brought or capable of being brought by it against the other
and/or its affiliates and/or their respective officers, directors, employees
and agents, arising out of or in connection with the CSA, as at the

Signature Date, including, without limitation,

5.1.1.1 in respect of Eskom, all accrued penalty and price adjustment claims

and claims for under-delivery as at the Signature Date; and

5.1.1.2 in respect of Optimum, its claims in terms of the hardship clause in

clause 27 of the CSA but excluding amounts owing to OCM for coal
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delivered during the period from [1 March 2015] to the Signature
Date),

(collectively, "Released Claims"); and

5.1.2 unconditionally and irrevocably releases and discharges the other and/or
its affiliates and/or their respective officers, directors, employees and

agents from all Released Claims.

5.2 OCM and OCH shall, within 5 days of the Signature Date, send a formal notice
of withdrawal in respect of the hardship arbitration to AFSA and Eskom. Each

party shall bear its own costs of the arbitration proceedings.

6 SAVINGS

Save to the extent specifically or by necessary implication modified in or
inconsistent with the provisions of this Fourth Addendum, all the terms and

conditions of the CSA will continue in full force and effect.

7 CONFIDENTIALITY

Each of the Parties shall keep confidential and not without the prior written consent
of the other Parties (which written consent will not be unreasonably withheld or
delayed) disclose or divulge to any party the contents of this Addendum or any
correspondence exchanged between the Parties in respect of and/or in anticipation
of this Addendum or any agreement entered into pursuant to and/or in anticipation
of this Agreement. It is specifically recorded that each of the Parties independently
may be obliged to make public announcements in respect of this Addendum and its
contents, in order to comply with applicable governmental or regulatory authorities,
rules and/or regulations; and the Parties specifically hereby undertake to co-
operate in good faith and as expeditiously as possible in all prevailing
circumstances, in order that they may comply with their respective obligations in

this regard.
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The provisions of clauses 28 (Breach), 29 (Cession and Assignment), 30
(Arbitration), 32 (Domicilium), 33 (Costs) and 36 (General) of the CSA shall apply,

mutatis mutandis, to this Addendum as if they were set out herein.

Signed at

Signed at

on

for

on

for

Eskom Holdings SOC Limited
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who warrants that he is duly
authorised hereto

Name:

Position:

20192615

Optimum Coal Mine Proprietary Limited
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who warrants that he is duly
authorised hereto

Name:

Position:
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Signed at on 20192615

for Optimum Coal Holdings Proprietary
Limited
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who warrants that he is duly
authorised hereto

Name:

Position:
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Annexure A

Electricity Cost Element Example

Megaflex: Non-Local authority tariff

Transmission Zone :

Voltage

Peak

Standard

Off Peak

Months
June -
Aug 3
Sept-May 9
June- Aug 3
Sept -
May 9
June -
Aug 3
Sept -
May 9

Percentage increase

<300 km
2132KV or Transmission Connected

Hour periods Hours
7-10 and 18 -20 5
5
6-7 10-18 20-22 11
11
0-6 22-24 8
8

CME-165

165

2014/2015 2015/2016
Active Active

Energy Weighted | Energy = Weighted

Charge Average | Charge Average
198.45 10.34 223.63 11.65
64.74 10.12 72.96 11.4
60.11 6.89 67.74 7.76
44.55 15.31 50.20 17.26
32.65 2.72 36.79 3.07
28.27 7.07 31.86 7.97
52.45 59.11

12.698%
21
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Example Penalty Calculation

CME-166

166

Steps to be taken in calculating monthly payment inclusive of penalties.

Step

Description of Step

Each month, determine the
rand per gigajoule amount
payable by Eskom for the
current month by applying
the escalation calculation
recorded in 3.1.3 of the
Fourth Addendum.

Determine if the daily
weighted average of a
consignment and if the
daily weighted average of
such consignment is below
the quality parameter limit
for any one of Calorific
Value, Ash, Sulphur or
Volatiles.

Yes

No payment by Eskom for such consignment
and such consignment shall not be included in
the calculation of the monthly weighted
average for Abrasive Index and Sizing

No

Go to step 3

Determine the supplied
consignment’s moisture
free tons calculated as per
the formula in the step
description

Moisture Free tons = As Received Tons * (1-
Percentage Total Moisture for consignment)/1

Determine the rand per
ton amount payable by
Eskom for the consignment
calculated as per the
formula in the step
description

Rand per GJ] as per step 1 multiplied by the
daily volume weighted average Calorific Value
(Moisture Free Basis) as per step 2

Determine the total
payable by Eskom for the
consignment by
multiplying the Rand per
ton amount in step 4 with
the Moisture free tons
calculated in step 3

Aggregate the total
amounts payable by
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Eskom for each
Consignment supplied
during a month to
calculate a total amount
payable by Eskom for the
month prior to penalties.

7 Aggregate the total daily
moisture free tons for each
consignment to calculate a
monthly total
Penalty application
Size Grading penalty
8 Calculate monthly volume Subject to the consignments excluded in step
weighted average size 2. I.e. No payment by Eskom for such
fraction below 0.81 mm consignment and such consignment shall not
be included in the calculation of the monthly
weighted average for Sizing
9 Determine if the No | No size grading penalty payable by OCM for
calculation in 8 exceeds coal supplied during the month
20%
Yes | Use the answer obtained in step 8 as an input
for variable C in step 10
10 | Calculate size penalty as A=B*(C-20%) *D
recorded in the step
description
A= Monthly sizing penalty
B = The monthly Moisture free tons calculated
in step 3
C= The actual percentage of -0.81mm
material as calculated in step 8
D= 50% of the price payable by Eskom for the
coal delivered during the relevant month, as
calculated in step 4
AI Penalty
11 | Calculate the monthly Subject to the consignments excluded in step
volume weighted AI Index 2 I.e. No payment by Eskom for such
level rounded to the consignment and such consignment shall not
nearest whole number be included in the calculation of the monthly
weighted average for Abrasive Index.
12 | Determine if the answer in | No | No Al Penalty payable by OCM for the coal
step 11 falls within any of supplied during the month.
the penalty ranges
recorded in clause 3.1.4.4
of the fourth addendum
Yes | Use the rand per ton penalty applicable for the
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ranges recorded in clause 3.1.4.4 of the fourth
addendum as input for variable J in step 13

13 | Calculate the AI penalty G=J]*B
as recorded in the step
description
Where G = Monthly Al Penalty payable by
OCM
J = the rand per ton AI penalty
applicable as recorded in clause 3.1.4.4 of the
fourth addendum
B = The monthly Moisture free tons
calculated in step 3
Final amount payable
by Eskom after
subtraction of Sizing
and AI penalties
14 | Calculate the final amount if (A+G) is larger than H then P =0 otherwise

payable by Eskom for coal
supplied as recorded in the
step description.

P=H-A-G

Where P = the amount payable by Eskom for
coal supplied after application of the Sizing
and Al penalties, provided that P cannot be
smaller than 0

H = The aggregate amount payable
by Eskom for the month as calculated in step
6, before applying Sizing and Al penalties

A = Monthly sizing penalty

G = Monthly AI penalty
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Worked Example Payment and Penalties

R/GJ price payable for Month = R 18.85
Coal Quality Parameter (Dry Basis)
Tons Delivered % TOTAL Tons % ASH % CALORIFIC % TOTAL Abrasiveness Sizing % Daily Daily payment Weighted Average Weighted Average
As Received MOISTURE | Delivered Dry VOLATILE | VALUE [MJ/Kkg ] SULPHUR Index Below Rand per amount Abrasiveness Calc Sizing Calculation
Basis Basis MATTER 0.81mm ton
Day
Column number 1 2 3 4 6 7 8 9) 10 11 12 13 14 15
R18.85* Column 12*4 (Column 9*4) / Total (Column 10*4) /

. Column monthly tons for Total monthly tons
Calculation 7 weighted average for weighted
Measurement Basis Metric Ton % Metric Ton % % MJ/kg % mgFe/kg % calculation average calculation
Measurement interval Daily Daily Daily Daily Daily Daily Daily Monthly Monthly R/ton Rand

1 3850 8.70% 3515 33.6 237 23.3 13 841 19.5] Rejection - - - -
2 13 205 10.00% 11 885 28.2 25.6 23.3 0.3 829 19.6 - 439.21 5219 951.43 33 0.78
3 13610 8.10% 12 508 27.8 25.9 23.5 0.2 975 20.0| - 442.98 5 540 731.30 41 0.84
4 13 145 10.10% 11817 27.7 26.0 23.5 0.1 882 21.0| - 442.98 5234 635.58 35 0.83
5 13 800 11.00% 12 282 28.7 20.0 23.2 0.4 947 22.5| Rejection - - - -
6 8 667 11.00% 7714 27.5 26.1 23.6 0.6 664 18.4 - 44486 3 431 650.04 17 0.48
7 13772 10.50% 12 326 28.3 255 233 0.7 934 18.4 - 439.21 5413 640.83 39 0.76
8 11 808 9.80% 10651 28.4 255 23.3 0.7 785 17.6 - 439.21 4 677 972.46 28 0.63
9 14 457 8.80% 13185 27.0 26.5 21.0 0.6 683 19.0| Rejection - - - -
10 14 295 8.30% 13 109 2789, 25.8 23.4 0.8 683 19.5 -| 441.09 5782 248.81 30 0.86
11 15 069 8.70% 13 758 29.3 24.8 23.0 0.8 733 19.6| - 433.55 5 964 780.90 34 0.90
12 11967 9.00% 10 890 29.0 2511 23.1 0.7 750 20.0| - 435.44 4741 887.15 27 0.73
13 7812 8.10% 7179 27.6 26.0 235 1.7 674 21.0| Rejection - - - -
14 14 073 8.50% 12877 28.6 25.3 23.2 0.9 620 22.5) - 437.32 5 631 369.64 27 0.97
15 9952 10.40% 8917 27.8 25.9 235 0.9 728 18.4 - 442.98 3 950 008.08 22 0.55
16 13 500 10.20% 12123 27.8 25.9 23.5 0.8 762 18.4 - 442.98 5370 185.93 31 0.75
17 16 376 9.30% 14 853 28.5 25.4 23.2 0.8 703 17.6| - 437.32 6 495 513.96 35 0.88
18 12 657 9.90% 11 404 28.6 25.3 23.2 0.8 996 19.0 -] 437.32 4987 197.28 38 0.73
19 11123 10.30% 9977 28.8 25.2 23.1 1.1 915 19.5 - 435.44 4 344 335.00 31 0.65
20 7 626 10.20% 6 848 28.5 25.4 23.2 0.8 870 19.6 - 437.32 2 994 767.36 20 0.45
21 19 203 8.60% 17 552 28.0 251 23.1 1.0 856 20.0| - 435.44 7 642 755.12 50 1.18
22 12 666 8.80% 11 551 28.7 25.2 23.2 0.9 667 21.0| -] 437.32 5 051 483.32 26 0.81
23 12878 8.80% 11 745 28.8 252 23.1 0.9 629 22.5) - 435.44 5114 184.08 25 0.89
24 12 435 7.90% 11 453 29.2 24.9 23.0 Akl 666 23.0) -] 433.55 4 965 448.15 26 0.88
25 11042 7.90% 10170 28.6 25.4 23.2 0.8 661 25.0) -] 437.32 4 447 544.40 23 0.85
26 12 445 7.90% 11 462 28.3 25.6 23.3 0.9 622 24.0| - 439.21 5034 167.71 24 0.92
27 7 845 9.10% 7131 28.3 25.6 23.3 1.1 793 19.0 - 439.21 3131 970.86 19 0.45
28 10337 9.80% 9324 28.8 25.1 23.1 1.2 885 19.5 - 435.44 4 059 995.94 28 0.61
29 3178 9.50% 2876 26.9 26.6 23.8 1.2 896 19.6 - 448.63 1290 259.88 9 0.19
30 14 285 7.90% 13 156 28.8 2512 23.1 1.3 905 20.0 - 435.44 5 728 582.86 40 0.88
31 11 109 9.10% 10 098 28.7 25.2 23.2 1.4 933 21.0) - 437.32 4 416 057.36 32 0.71
Total tons 368 187 334 336 Total payable before Al and Moisture Penalty Rand 130 663 325.39
Deduct Rejected tons  Day 1 Ash -3 515 Tons payable Metric ton 298 175
Day 5 Volatiles -12 282 Rand per ton R/ton 438.21
Day 9 Cv -13 185
Day 13 Sulphur -7179
Total tons used for weighted average monthly calculation 298 175 Total weighted average Abrasiveness Index 787
Penalty Applicable R 18.91 per ton
Tons penalised 298 175
Total Abrasiveness penalty -5 638 489.25
Moisture penalty in rand per ton R438.21*0.5= R219.11
Total Weighted Average Sizing percentage 20.17
Less penalty hurdle 20.00
%to which penalty needs to apply 0.17%
Penalty Calculation (0.1796298175*219.11) -110 412.98

Total payable

124 914 423.16
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Annexure C

Annual and Monthly Escalation Formulas and Example

Annual

ion C ion example
% Escalation
Escalation Weighting  Source Escalation
Source Value at31 Value 31 source value Escalation source Escalation
31 January January January 31January Escalation Factor - value 31January Source Value 31 Escalation Factor -
Cost Element Index and Source Table 2015 2015 2016 2017 2017 2018 Escalation Factor - 2018 January 2019 2019
Chamber of Mines Annual salary
increase agreement with
National Union of Mines for coal
mines +2% 100 41% 107 44% 115 47% 123 50% 135 55%)
DME 0.05%Sulphur Reef 1028.09 5% 1300 6% 1500 7% 1800 9% 1850 9%
The average Annual Eskom
Megaflex tariff (or replacement
Tariff )applicable as at the Base
Date calculated in accordance
Electricity with the formula in annexure A 52.45 23% 59.22 26% 70 31% 100 44% 125 55%)
Mechanical Engineering materials SEIFSA Table G 106 21% 113 2% 119 24% 123 24% 135 27%
Electrical Engineering Materials  SEIFSA Table G 107.5 10% 112 10% 118 11% 123 11% 132 12%)
100% 109% 120% 139% 158%)
First Base Price R18.85 R20.54 R22.56 R26.17 N/A
Second Base Price R24.31 R 26.49 R 29.10 R33.75 R 38.45]
Formula
Period 2015 to 31 December 2018 Price =First Base Price *((ESV1n/ESV1B)*W1n+(ESV2n/ESV2B)*W2n+(ESV3n/ESV3B)*W3n+ESV4n/ESV4B) *Wan+ESV5n/ESV5B) *W5n
Period 01 January 2019 to 31 December 2023 Price = Second Base Price *((ESV1n/ESV1B)*W1n+(ESV2n/ESV2B)*W2n+(ESV3n/ESV3B) *W3n+(ESV4n/ESV4B) *Wan+(ESV5n/ESV5B) *W5n
ESVin Escalation source value for Labour in year n ESV1b Escalation source value for Labour 31 January 2015 W1in Weighting of Labour as 31January 2015
ESV2n Escalation source value for Diesel in Year n ESV2b Escalation source value for Diesel 31 January 2015 W2n Weighting of Diesel as at 31 January 2015
ESV3n Escalation source value for Electricity in Year n ESV3b Escalation source value for Electricity 31 January 2015 W3n Weighting of Electricity as at 31 January 2015
ESVan Escalation source value for Mechanical Engineering Materials in ESV4b Escalation source value for Mechanical Engineering Materials 31 January 2015 Win Weighting of Mechanical Engineering Materials as at 31 January 2015
ESV5n Escalation source value for Electrical Engineering Materials in y(ESV5b Escalation source value for Electrical Engineering Materials 31 January 2015 W5n Weighting of Electrical Engineering Materials as at 31 January 2015

26
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Monthly Escalation Calculation example

% Weighting  Escalation February

27

at31January  Source Value 31 2015 March2015 April2015 ~ May2015  June2015  July2015 Aug 2015 Sept2015  Oct2015 Nov 2015 Dec 2015 Jan 2016

Cost Element Index and Source Table 2015 January2015  Adjustment Adjustment Adjustment  Adjustment  Adjustment  Adjustment  Adjustment  Adjustment  Adjustment  Adjustment  Adjustment  Adjustment
Labour Chamber of Mines Annual salary increase agreement with National Union of Mines for coal 41% 100 100 100 100 100 100 100 100 100 100 100 100 100
e ONEQOSKSph e 1oy o529 otos S
The average Annual Eskom Megaflex tariff (or replacement Tariff Japplicable as at the Base Date

Electricity calculated in accordance with the formula in annexure A 8% 5244

Mechanical Engineering Materials SEIFSA Table G Uk 106 106 106 106 106 106 106 106 106 106 106 106 106
Electrical Engineering Materials SEIFSA Table G 10% 1075 1075 1075 1075 1075 1075 1075 1075 1075 1075 1075 1075 1075

100%
Price R/Gj at start of Yearn R18.85 R1876  R1382 R18.94 R18.94 R19.01 R19.10 R19.15 R19.05 R18.96 R19.10 R19.15 R19.19

I“ Projected data for llustrative purposes

Formula Price = Price at start of Year n + (Price at start of Year n *((( ESVDn-ESVDbn]/ESVDhon| *WDn))

ESVDn Escalation Source Value for Diesel in monthn
ESVDbn Escalation Source value for Diesel at start of escalation yearn
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Annexure D

Coal Quality Management Procedure
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MINE

PRIVATE AND CONFIDENTIAL

Eskom Holdings SOC Limited
Megawatt Park

Maxwell Drive

Sunninghill

Attention:

Brian Molefe: Acting Chief Executive Officer
Vusi Mboweni, Acting Head: Primary Energy

with a copy to:, Johann Bester: General Manager - Fuel Sourcing
22 May 2015

Dear Sirs

HENDRINA COAL SUPPLY AGREEMENT

We refer to our letter to Eskom of 13 November 2014 (a copy of which is attached for your
reference) regarding the severe financial situation at Optimum Coal Mine (Pty) Ltd (“OCM”) and the
need to amend the terms of the Hendrina coal supply agreement in order to ensure the continued
survival of OCM as a going concern.

As you are aware, there have been various developments since the date of the 13 November
letter. In order to mitigate the significant financial losses that OCM was suffering, OCM announced
that it was considering closing its export operations. The associated section 189 and section 52
processes are ongoing in this regard.

Following the announcement of the potential closure of OCM's export operations, the Eskom
negotiation team re-engaged with OCM regarding the amendment of the Hendrina supply
agreement. There was significant progress made, which we believe was facilitated by the fact that
Eskom for the first time accepted OCM’s assertion that it was not making any money on its export
business. In any event, after extensive negotiations, the terms of a deal were agreed between
OCM and the Eskom negotiating team along the lines of the proposal set out in our 13 November
letter, which involved the increase of the price for the coal from 1 April 2015 to 31 December 2018

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
Tel.: +27 13 2965111
Registered Address: 23 Melrose Boulevard, 1+ Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
Tel: +27 11 772 0600 Fax: +27 11 772 0697

Directors: R Cohen, C M Ephron, P Mahanyele, T Ncube
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to cost (which costs were audited extensively by Eskom and its advisers) and an extension of the
term of the Hendrina supply agreement for a 5 year period after 31 December 2018 at cost plus an
agreed margin. OCM fully appreciates Eskom’s difficult financial position and the consequences of
increasing the price under the agreement but believes that such a deal is a fair compromise for
both parties because it settles all outstanding legal issues between the parties (including the
hardship claim which OCM brought against Eskom which would be resuscitated if no deal is
concluded), provides OCM with the ability to continue operating as a going concern and allows
Eskom to ensure security of supply beyond 2018 from a tied mine at its preferred “efficient cost
plus a fair return” model, which will be the cheapest delivered supply available for the Hendrina
power station.

Eskom’s negotiating team advised OCM that the terms of the deal were subject to approval by the
Executive-Procurement Committee and then the Eskom Board Procurement Sub-Committee. On
25 March 2015, OCM was advised that the Executive-Procurement Committee had approved the
terms of the deal. Thereafter, OCM were advised that the deal was presented to the Procurement
Sub-Committee of the Eskom Board on 15 April 2015, but the sub-committee was not willing to
make a decision and had referred the matter to the full Eskom Board for consideration. We
understand that on 23 April 2015 the full Eskom Board did not make a decision and requested
further information. Following such board meeting, OCM continued to engage with Eskom in the
expectation that the deal was still supported by Eskom and that the negotiations with Eskom would
result in some deal, perhaps on amended terms, being concluded. On 18 May 2015, the CEO of
OCM met with the Acting CEO of Eskom, who advised that Eskom would not be concluding any
deal with OCM and would continue enforcing the existing coal supply agreement.

This outcome is obviously very damaging for OCM because it was on the back of such potential
deal that OCM has been able to persuade its shareholders to continue advancing funds to the
mine in order to enable it to continue operating. As previously indicated, OCM has exhausted all of
its available banking facilities (in the amount of R2.5 billion) and requires approximately R100
million per month in order to continue operating. The shareholders of OCM have advanced
approximately R1 billion to OCM since October 2014.

In the circumstances, the directors of OCM feel compelled to write to Eskom regarding the position
in which they find themselves. As things stand, OCM does not have sufficient funds to continue
operating without shareholder support. As indicated above, the shareholders of OCM committed to
fund OCM on the basis that the negotiations with Eskom were ongoing and that a deal would be
concluded with Eskom which would in some way improve the unsustainable financial position of
OCM. The shareholders of OCM have, however, indicated that if no progress is made in the
negotiations with Eskom by the end of May 2015, the shareholders will have to reconsider their
support for OCM and may withdraw all such funding. If this occurs, the directors of OCM wiill, in
accordance with their legal duties, have no choice but to place OCM into business rescue or
liquidation, which would be very harmful for all stakeholders.

In business rescue, OCM would lose control over the business of OCM which would be placed
under the control of a business rescue practitioner (“BRP”) who would be tasked with trying to save
OCM and prevent a liquidation of OCM. It is clear that the only possible method of rescuing OCM
would be through an amendment to the Hendrina supply agreement, because the agreement is so

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
Tel.: +27 13 2965111
Registered Address: 23 Melrose Boulevard, 1st Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
Tel: +27 11 772 0600 Fax: +27 11 772 0697

Directors: R Cohen, C M Ephron, P Mahanyele, T Ncube
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onerous that it precludes any other alternate solution. Assuming that the BRP is able to continue
operating OCM in the short term by finding a source of post-commencement finance, the BRP
would no doubt feel compelled to renegotiate the agreement with Eskom, and if he was unable to
reach agreement with Eskom, to exercise the powers granted to him in the Companies Act to
suspend the Hendrina agreement and/or to approach the courts to cancel the Hendrina supply
agreement. It is unclear how this process would pan out, but it is clear that it has the possibility of
threatening supply to Eskom. If, for whatever reason, the BRP is unable to obtain amended
terms for the Hendrina supply agreement or the court refuses to cancel the Hendrina supply
agreement, that would mean that OCM cannot be rescued and that it would inevitably be placed
into liquidation. The liquidation scenario would be extremely damaging for all parties including
South Africa as a whole, because given the multiple claims against OCM, including significant
secured debt, it would be impossible to ensure the continued supply of coal to Eskom or to restore
that supply within a reasonable period of time.

The directors of OCM feel it is their duty to put the above position clearly to Eskom so that there is
no uncertainty at Eskom regarding the potential consequences of not concluding a deal with OCM
by 31 May 2015. OCM does not want Eskom to feel that it is negotiating under duress, but the
negotiations with Eskom have been ongoing for 2 years and the directors have legal duties which
they cannot ignore. It is with this in mind that we, as the directors of OCM, implore Eskom to
reconsider its position and to provide confirmation that Eskom is willing to conclude a deal with
OCM, if not entirely as per the agreement reached with the Eskom negotiating team then at least
on a meaningful basis, which we as the directors can take to our shareholders by 31 May 2015 to
ensure the continued operation of the business of OCM and the ability for Eskom to secure for
Hendrina high quality coal for its remaining useful life.

Yours faithfully

Clinton Ephron

on behalf of
Optimum Coal Mine (Proprietary) Limited

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
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Registered Address: 23 Melrose Boulevard, 1st Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
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Mr Clinton Ephron

Optimum Coal Mine (Pty) Ltd
23 Melrose Boulevard 3™ Floor
MELROSE NORTH

2196

Dear Mr Ephron
ACKNOWLDGEMENT OF RECEIPT: HENDRINA COAL SUPPLY AGREEMENT (CSA)

We acknowledge receipt of your letter dated 22 May 2015 and the issues you raise in it. However,
considering Eskom’s current financial position, which is public knowledge, we unfortunately cannot
afford to reset the contract price, to that proposed by Optimum Coal Mine.

It remains a priority for Eskom, to ensure the security of the coal supply to Hendrina Power Station
not only for the remainder of the current coal supply agreement but also for the remaining life of
Hendrina Power Station. Therefore it remains critical to all stakeholders that Optimum Coal Mine
continues to deliver coal as per the current contract.

Eskom, to the extent that the Co-Operation Agreement sfill regulates the settlement process
hereby notifies Optimum Coal Mine in terms of clause 5.6 of the Agreement, that it no longer
wishes fo participate in the settlement process. Eskom accordingly hereby terminates the
settlement process and confirms that the provisions of the CSA and addenda are forthwith
applicable in respect of, inter afia, coal qualities and quantity requirements of the Hendrina Power
Station.

However, the negotiation teams should continue to negotiate a new CSA for after 2018, in respect
of the remaining life of Hendrina Power Station.

Eskom's rights remain strictly reserved.

Yours sincerely

Brian Molefe
CHIEF EXECUTIVE (ACTING)

Date: , 2. 4. ’ S

Head Office

Primary Energy Division

Megawatt Park Maxwell Drive Sunninghill Sandton

P O Box 1091 Johannesburg 2000 SA

Tel +27 11 800 8111 Fax +27 11 800 5803 www.eskom.co.za

Eskom Holdings SOC Ltd Reg No 2002/015527/30
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Eskom Holdings SOC Limited
Megawatt Park

Maxwell Drive

Sunninghill

Attention;

Brian Mclefe: Acting Chief Executive Officer
Vusi Mboweni, Acting Head: Primary Energy

with a copy to: Johann Bester: General Manager - Fuel Sourcing
30 June 2015

Dear Sirs

HENDRINA COAL SUPPLY AGREEMENT : REVISED CFFER

We refer to the meeting held at Eskom's offices on 11 June 2015 hetween your Mr Molefe and Mr Mboweni
and our Mr lvan Glasenberg and Mr Clinton Ephron. As discussed at the meeting, Optimum is willing to
consider a compromise deal in relation to the renegotiation and extension of the Hendrina supply agreement.
We have given consideration as to what sort of compromise would be feasible in the circumstances and,
accordingly, we hereby submit this revised offer for Eskom's consideration. The proposed new agreement
would supersede the existing Hendrina coal supply agreement and be in full and final settlement of all
pending disputes and claims:

 Commencement | 1 July 2015

Date
"Duration | & The agreement will endure until a total quantity of 46,750,000 tonnes of
’ contract coal ("Total Contract Quantity”) has been supplied by Optimum to
Eskom.
Price e 1 July 2015 to 31 December 2018 (“First Period") Base price ("Base Price”),

as at 1 July 2015 ("Base Date”), of R300 per Ton (Moisture free), excluding
VAT, for a CV of 23 megajoules/kg (Moisture free);

e 1 January 2019 to 31 December 2023 (“Second Period”) - Base price
{“Second Base Price”) as at the Base Date, of R570 per Ton (Moisture

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
Tel.: +27 13 2965111
Registered Address: 23 Melrose Boulevard, 1% Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
Tel: 427 11 772 0600 Fax: +27 11 772 0697

Directors: R Cohen, C M Ephron, P Mahanyele, T Ncube
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free); excluding VAT, for a‘CV of 23 megajoules/kg (Moisture free).

Escalation

The Base Price for the First Period and the Second Period shall be escalated
on each anniversary of the Base Date in accordance with a Price Adjustment
Factor which is to be calculated in accordance with an escalation table to be
agreed between Eskom and Optimum.

Quality
Specifications
and Adjustment

| Quantity

To be agreed between Eskom and Optimum

s The total quantity to be supplied by Cptimum to Eskom for the balance
of the term of the CSA from 1 July 2015 will, subject to below, be
46,750,000 tonnes or 5 500 000 tonnes per calendar year, except in
respect of the 2015 calendar year where the quantity wili be 2,750,000
tonnes for the period 1 July 2015 to 31 December 2015.

e Eskom shall be entitled, by no later than 31 December 2015, to
implement and conclude a tender process to obtain bona fide written
offers ("Third Party Offers") from third party coal suppliers {each a
"Third Party Supplier” and collectively the "Third Party Suppliers") to
supply a quantity of coal to Eskom at the Hendrina power station of not
more than 5 500 000 tonnes per annum (ie 27 500 000 tonnes in
aggregate) ("Replacement Quantity") during the period commencing on
1 January 2018 and ending on 31 December 2023 ("Second Period").

» |f Eskom wishes to accept one or more Third Party Offers (each an
“Accepted Third Party Offer"), it must notify Optimum accordingly in
writing (“Third Party Offer Notice”"), by no later than five Business Days
after 31 December 2015, and provide the details of each Accepted Third
Party Offer including the quantity, the price range (on a delivered basis
to Hendrina power station), the quality, the penalty regime and any other
relevant information.

e Optimum shall be entitled, by notice in writing to Eskom within fifteen
Business Days of receipt of the Third Party Offer Notice, to require
Eskom to enter into good faith negotiations with Optimum until not later
than 31 March 2016 (such period, the “Negotiation Period”) for the
supply by Optimum to Eskom of the quantity that is the subject of the
Accepted Third Party Offer ("Accepted Quantity"} at the terms set out
in in the Third Party Offer Notice or such other terms as may be
acceptable to Eskom and Optimum. Eskom shall be precluded from
concluding a contract in respect of the Accepted Third Party Offer during
such Negotiation Period. If during the Negotiation Period, Optimum and
Eskom reach agreement regarding the Accepted Quantity {or a portion
thereof), then they shall conclude an addendum effecting the necessary
changes to the CSA to give effect to such agreement.

* If Optimum elects not to require Eskom to enter into negotiations with
Optimum, or if Optimum requires Eskom to enter into negotiations with

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)
A Glencore Operation

Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
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Registered Address: 23 Melrose Boulevard, 1st Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa
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Optimum but Optimum and Eskom are unable to reach agreement on
the terms for the supply of the Accepted Quantity {or a portion thereof)
during the Negotiation Period, the Total Contract Quantity shall be
reduced by the Accepted Quantity {or a portion therecf in respect of
which no agreement was reached) from the date on which Optimum
advises Eskom that it does not require Eskom to enter into negotiations
with Optimum or the date of expiry of the Negotiation Period, as
applicable.

We remain of the view that this offer represents a reasonable compromise for all parties in that it provides
some limited relief for Optimum to allow it to continue operating while at the same time ensures long-term
supply for Eskom until 2023 at its preferred efficient cost plus a fair return model.

This offer is valid until 31 July 2015,

We look forward to hearing from you.

Yours faithfully

—clintén Eghron

on behalf of
Optimum Coal Mine (Proprietary) Limited

Optimum Coal Mine (Pty) Ltd
{Registration No: 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
Tel.: +27 13 2965111
Registered Address: 23 Melrose Boulevard, 1st Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
Tel: +27 11 772 0600 Fax: +27 11 772 0697

Directors: R Cohen, C M Ephron, P Mahanyele, T Necube
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85 Empire Road, Parktown, 2193 Docex 472 Johanneasburg
Private Bag 9. Parkview, 2122, South Alrica Internet http:fiwwnw.kpmg.co za/

Shaun Blankfield
Glencore plc

23 Melrose Boulevard
Melrose Arch
Johannesburg

Shaun.Blankfield@glencore.com
1 July 2015

Optimum Coal Holdings Limited
Dear Sir

KPMG has been approached by one of our clients to make contact with yourselves with regards to the
Optimum coal mining business (‘Optimum Mine’) owned by Optimum Coal Holdings Limited
(‘Optimum Coal’). Due to the commercially sensitive nature of our clients operations, and of this
approach, our client wishes to remain anonymous at this time.

Our client is nevertheless desirous of commencing negotiations for the purchase of the Optimum Mine
directly from Optimum Coal, or alternatively acquiring Optimum Coal from Glencore Limited
(‘Glencore’), and has requested that we set out the broad commercial terms of an offer which, if
acceptable, can be further negotiated directly between yourselves and our client.

On behalf of our client, we are therefore pleased to submit this non-binding expression of interest (the
‘Expression of Interest’) for the purchase of the Optimum Mine, alternatively the entire issued share
capital of Optimum Coal. The Expression of Interest is subject to a number of pre-conditions,
summarised below.

1. Background to our client

Our client is a well-established business with diverse operations, including mining services and mining
operations, which include coal. Our client has a demonstrable track record of turning around marginal
mining operations. It is a black empowered company both in terms of the mining charter and in terms
of Eskom’s procurement requirement, and is already a successful supplier of coal to Eskom. Our client
is familiar with Optimum Coal’s operations.

Chief Executive TH Hoole
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Our client is desirous of increasing its coal assets and believes it has the capability to profitably manage
the Optimum Mine through its existing expertise and through synergies between its existing coal
business and that of Optimum Coal.

2, The indicative offer price

Our clients indicative price for the Optimum Mine (alternatively for the entire issued shares in Optimum
Coal) is R2 billion. This price represents an Enterprise Value, and would be adjusted for any net debt
assumed.

Whilst our client has not been able to complete a thorough valuation, they have reviewed publically
available information on the operations of Optimum Coal and have assessed the value of the investment
to date in plant and equipment, and are confident that the proposed price reflects fair value for the
business. Our client is flexible with regards to the structure of the transaction which could either be a
sale of the underlying assets of the Optimum Mine, or the purchase of the entire issued share capital in
Optimum Coal.

3. Pre-conditions

Any formal offer would be subject to the pre-conditions that a financial, commercial, tax and legal due
diligence is completed to the satisfaction of our client.

Any formal offer would be subject to the:

e Transfer of entitlements through Richards Bay Coal Terminal (including minimum allocation of 3
million tons per annum),

o Continuation of existing supply contracts with Eskom on current terms (including offtake of
minimum 5 million tons of coal per annum),

e Requisite regulatory approvals, including, but not limited to, those required from the Department
of Mineral Resources (‘DMR’), in terms of sl1l1 of the Mineral and Petroleum Resources
Development Act, 2001, SRP, JSE and the Competition Commission,

e All requisite Glencore Board and Glencore Shareholder approvals, to the extent required, and

e Conclusion of requisite written and binding agreements to give effect to the sale.

4, Financing

Our client has held discussions with its bankers regarding their capacity to fund the acquisition of
Optimum Coal. Based on their existing business operations and assets (i.e. without recourse to the assets
of Optimum Coal), they have received written letters of support for the required funding, which together
with cash resources, would allow them to fund the proposed purchase price of R2 billion, without
recourse to the assets of Optimum Coal.

CME-181

181



cnc)

5. Approvals

The senior management of our client and the majority shareholder have approved our release of this
Expression of Interest.

Whilst the proposed transaction would require regulatory approvals from various regulatory bodies,
including the Competition Commission, and the DMR, we do not anticipate this transaction would meet
with any objection, and are further of the view that this proposed transaction is the best opportunity
available to Glencore to minimise job losses for its employees at Optimum Coal.

6. Due diligence

The Expression of Interest is subject to completion of satisfactory commercial, financial, tax and legal
due diligence comprising, inter alia, access to management and key employees, site visits and access to
a data room.

‘Whilst our client will be required to complete this due diligence, they are keen to move fast to close this
transaction, and have already assembled a capable and dedicated internal team to conduct the due
diligence.

It is our client’s intention and ambition to work expeditiously to achieve an announcement in a short
time frame and they look forward to discussing timetable details with you at the earliest opportunity.
With your co-operation, they expect to complete the due diligence process within approximately four
weeks.

8. Next Steps

KPMG would request the opportunity to discuss this letter with you, following which, should you wish
to proceed, we will facilitate a meeting with our client.

9. Confidentiality

The content and existence of this Expression of Interest is strictly confidential and should not be
disclosed to any person other than Glencore and its advisors.

In conclusion, we are pleased to have been given this opportunity to present this Expression of Interest.
We would appreciate the opportunity to meet to discuss this further at your earliest convenience. Our
client is enthusiastic about this proposal and confident that they will be able to deliver a mutually
beneficial transaction.
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Yours sincerely
” —

Nick Matthews

Partner, Deal Advisory
Head Mergers & Acquisitions
Tel: +27(0)83 452 8351
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1 Protea Place Sandown 2196
Privata Bag X40 Benmore 2010
South Africa

Dx 42 Johannesburg

DLA CLIFFE DEKKER
HOFMEYR e CE10

E jhb@dlacdh.com
W www.cliffedekkerhofmeyr.com

Also at Cape Town
Optimum Coal Mine (Pty) Limited Our Refererica R Moodley/J Feris
23 Melrose Boulevard 3rd Floor I
Melrose North ettt SHESore
Your Reference C. Eph ron
Attention; Clinton Ephron Direct Line {011) 562 1666/1825
.BY HAND & REG'STERED POST Direct Talefax (011) 562 1466
Direct e-mail Rishaban.moodley@dlacdh.com
Dale
16 July 2015

Dear Sir

DEMAND FOR REPAYMENT IN RESPECT OF COAL WHICH FAILED TO COMPLY WITH THE
QUALITY SPECIFICATION OF THE CSA DURING THE PERIOD 1 MARCH 2012 TO 31 MAY 2015

1 We confirm that we act on behalf of Eskom Holdings SOC Limited ("Eskom").
2 We have been instructed by Eskom as foliows —

2.1 Eskom, Trans-Natal Coal Corporation Limited (now BECSA) and the Trans-Natal Collieries
Limited concluded a Coal Supply Agreement on 4 January 1993;

2.2 Eskom subsequently agreed to the cession and assighment of the rights and obligations in
terms of the CSA to Optimum Coal Heldings Proprietary Limited ("OCH") and Optimum Coal
Mine Proprietary Limited ("OCM") by BECSA, and concluded the First Addendum with QCH
and OCM on 8 April 2008 ("First Addendum") (OCH and OCM are collectively referred to as
"Optimum” in this demand) and the Settlement of Arbitration and Second Addendum to the
Hendrina Coal Supply Agreement with OCH dated 12 April 2011 ("Second Addendum").

2.3 The First Addendum to the CSA provides that all coal supplied and delivered by Optimum to
Eskom had to comply with, amongst others, the following quality specification —

2.3.1 In terms of clause 3.4.2 ali coal must have an ash content which shall not exceed 28.8%
in order to ensure that the calorific value of the coal is not less than 23.0MJ/kg (calculated
on a moisture free basis),

232 In terms of clause 3.4.3 all coal must have a monthly average size distribution of;
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2,321 not more than 55% of coal supplied will be smaller than 6mm;

2322 not more than 35% of coal supplied will be smaller than 2.38mm; and

2323 not more than 15% of coal supplied will be smaller than ©.81mm

24

2.5

2.6

2.7

{"sizing specification")

A number of issues have arisen between Eskom and Optimum relating to the interpretation,
implementation and execution of the CSA over an extended period of time. As a result thereof
Eskom and Optimum entered into a Co-Operation Agreement on 23 May 2014. In terms of
the Co-Operation Agreement Eskom undertook that it would, inter alia, with retrospective
effect to 1 May 2014 and until the termination of the settlement process, suspend the
implementation of all penalties and/or payment reductions (including Al, CV, Ash, sizing and
short supply) in relation to the CSA, on the condition that Optimum continues delivering coal
in accordance with the specification. The settlement process contemplated by the Co-
Operation Agreement terminated on 22 June 2015, which entitles Eskom to re-commence
with the implementation of all penalties and/or payment reductions in terms of the CSA.

Optimum has for a consecutive period from 1 March 2012 to 31 May 2015 (the “Supply
Period"), failed to supply and deliver to Eskem coal which meets the quality parameter
contemplated by clause 3.4 of the First Addendum. The coal supplied and delivered to Eskom,
amongst others, failed to comply with the sizing specification, in that 20% to 45% of the coal
supplied and delivered to Eskom by Optimum on a monthly basis, during the Supply Period,
was smaller than 0.81mm. Despite this failure by Optimum, Eskom has, without prejudice to
its right in terms of clause 3.6 of the First Addendum, paid Optimum for such coal, without
applying any adjustment or reduction to the payment, for Optimum’s failure ta comply with the
quality parameters, even though Eskom was entitled to adjust or reduce the payment
accordingly.

Eskom has done a calculation of the reduction to the purchase price that Eskom was entitled
to impose on the payment to Optimum for the coal supplied and delivered during the Supply
Period, which failed to comply with the quality parameters in clause 3.4 of the First Addendum.
The reduction Eskom is entitled to impose on the purchase price paid to Optimum for the
Supply Period amounts to R2,176 530 611.99 {two billion one hundred seventy six million five
hundred and thirty thousand six hundred and eleven rand and ninety nine cents). A spread
sheet with the calculation of the reduction amount in respect of the quality parameters is
attached hereto for your ease of reference.

Eskom herewith demands payment in the amount of R2, 176 530 611.99 (two billion one
hundred seventy six million five hundred and thirty thousand six hundred and eleven rand and
ninety nine cents) from Optimum within 14 (fourteen) days from receipt of this letter, failing
which Eskom shall invoke the dispute resolution process as contemplated by clause 6 of the
First Addendum.

In the event that Optimum disputes the aforementioned claim, we submit that this letter shall
constitute a referral of the dispute to arbitration as contemplated in clause 6.3 of the First
Addendum.

Eskom records that clause 6.1 of the First Addendum has been complied with by virtue of the
Co-Operation Agreement. The dispute is therefore not required to be referred to a Special
Committee as contemplated in clause 6.1 of the First Addendum. We submit that this is the
correct approach to follow as the termination of the Co-Operation Agreement, has illustrated that
it will not be possible for this matter to be resclved at the executive level, as the settlement
discussions has failed.
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5 Further, in the event that Optimum disputes the ¢laim amount Optimum must provide us with the
names of its preferred arbitrator(s) within 5 (five) business days of the noting of the dispute.
Should we fail to reach agreement on a particular arbitrator within 7 (seven) business days from
the date of exchange of the names of the arbitrators, a request shall be made ta the President of
the Law Society of Northern Provinces to nominate an arbitrator.

6 We look forward to your response.

Yourg faithfully

RISHABAN MOODLEY
CLIFFE DEKKER HOFMEYR INC

Acknowledgement of Receipt

By on __July 2015
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-ir:vt:iche;In ?;:: P:rcl’;?tli zlszzzscl Total Al Penalties | Total CV Penalties | Total Ash Penalties | Total Penalties (Excl Amch),::::r:;::ible
VAT) VAT) (Excl VAT) (Excl VAT) {Excl VAT) VAT) R1)

60 092 065.00 - -176 445.50 -2 536 764.15 -9 134 638.61 -11 847 848,27 509 632 11 847 848.27 -5 750 686.67
49 897 234.44 -51 233 660.65 -188 999.03 -13 130 021.15 -5 780 230.28 -70332911.11 433 142 49 464 092.44 -3695423.94
54 879 440.33 -60 601 021.22 -114 323.68 -16 776 364.44 -16 408 038.40 -93 899 747.74 469 850 54 409 590.33 -2 285 980.84
52 995 408.96 -56 129 006.56 -75770.42 -1191312.81 -19 953 406.18 -77 349 495.97 454712 52 540 696.96 -1 870 190.00
55 440 076.30 -62 545 284.28 -145 B09.82 -3 544 078.90 -16 942 041.43 -83 177 214.43 473926 54 966 150.30 -3130018.00
67 415 965.02 -64 939 300.90 -212 264.92 -839 502.32 -20 527 665.62 -86 518 733.76 493 013 66922 952.02 -4 408 321.00
98 625 215.66 -60 398 734.66 -284 244,10 - -4 580 072.78 -65 263 051.54 444 959 65 263 051.54 -4 925 696.00
65 554 781.30 -65 083 096.30 -227 590.83 -17 999 777.91 -3 213 695.70 -86 524 160.75 471 685 65 083 096.30 -5 221553.00
51 880 298.58 -51 508 636.58 -150 030,63 -26 370 915.29 -10 498 240.93 -88 527 823.43 371662 51 508 636.58 -3 491 043.00
59 078 595.66 -58 641 073.66 -167 551.78 -13 387 408.52 -32 067 321.09 -104 263 355.05 437522 58 641 073.66 -2927 443.00
57 149 101.02 -56 738 724.02 -179 183.04 -16 341 852.61 -30 219 643.15 -103 479 402,82 410377 56 738 724.02 -4 038 782.00
68 269 355.76 -69 573 780.64 -169 438.21 -2 765 749.13 -17 902 165.00 -90 411 132.98 486 122 67 783 233.76 -4 328 580.00
67 836 777.34 -65 592 896.46 -163 270.61 -4 912 502.59 -8 079 170.07 -78 747 839.73 453 334 67 383443.34 -3104 912.00
58 399 980.24 -58 757 437.08 -211 294,98 -9 051 100,80 -28 905 712,86 -96 925 545.73 456 333 57 943 647.24 -3 753 116,00
58 260 081.88 -57 855 469.88 -267 005.30 -40 061 421.83 -19 441 975.65 -117 625 872.65 404 612 57 855 469,88 -3 964 373.00
69 906 236.40 -69 468 227.40 -349 584.08 -15 508 780.81 -61 600 891.31 -146 927 483.60 438 009 69 468 227.40 -6 156 673.00
65 866 250.00 -6% 412 000.00 -30D 266.07 -39 791 910.46 -28 223 966.42 -133 728 142.95 454 250 65 412 000.00 6 249 334,00
60 161 143.77 -59 729 044.77 -290 240.19 -28 954 653.30 -29 311 374.06 -118 285 312.32 432 099 59 729044.77 -5 791 329.00
60 218 376.68 -59 825 203.68 -229 642,96 -12 514 945,61 -25 495 123,20 -98 064 915.45 393173 59 825 203.68 9 811 661.85
71876 009.15 -66 148 367.31 -227 218.32 -1 686 443.73 -5 546 376.53 -73 608 405.89 455 787 71420222.15 5 915 646.65
53 734 648.60 -53 310 036,60 -274 715.87 - -2 886 151.27 -56 470 903.74 424 612 53 310036.60 6089922.90
56 143 863.60 -55 761 828.60 -324 439,84 -6 756 201.64 -208 867.76 -63 051 337.84 382035 55 761 828.60 -7 866 080.36
54328 514.32 -53 964 918.32 -348 798.72 -21505933.88 -19 475 094.76 -95 294 745.68 363 596 53964 918.32 -9 619 534.95
54 239 624.86 -53 876 550.86 -313 841.91 -4 723 358.30 -30 620 670,92 -89534421.99 363074 53 876 550.86 -10 345 502.61
69 799 378.16 -69 369 265.99 -363 050.43 -9 106 645.38 -16 219 842.79 -95 058 804.60 430754 69 368 624.16 -11710326.48
73 530 604.98 -73 047 898.98 -313 235.85 -294 194.93 -9 356 194.34 -83 011 524.10 482 706 73 047 898.98 -14 213 161.47
67 346 005.58 -66 916 338,58 -353 672.61 - -3 975 958,99 -71 245 970.18 429 667 66 916 338.58 -7 721 467.05
59 008 486.68 -58 613 754.68 -317 611.09 -3 961 164.52 -23 715 463.93 -86 607 994.22 394 732 58 613 754.68
64 051 306.76 -63 624 049,76 -347 976.30 -4 168 590.36 -15 654 724.70 -83 795 341,11 417 844 63 633 462.76
70 451 681.30 -70 003 800.30 -351 317.11 -16 134 091.34 -44 491 551.61 -130 980 760.36 447 881 70 003 800.30
66 380 830.16 -65 986 918.20 -410 645.03 -34 055 719.21 -52557 389.13 -153 010 671.57 393435 65 987 395,16
77 827 483.70 -77 325 273.70 -393 978.17 =13 138 891,90 -50916 574,67 -141 774 718.45 502 210 77 325273.70
68 718 376.47 -67 957 830.72 -371552.71 -4 920 062.77 -27 712 794,99 -100 962 241.18 423 968 68 294 408.47
61 954 964.45 -61576 462.54 -342 765.83 -10 506 229.03 -1 029 345.60 -73 454 802.99 3771353 61577 611.45
58 948 784.15 -58 582 233,57 -377 391.20 -817 819.18 -1311 736.81 -61 089 180.75 368 187 58 580 597.15
49 304 583.98 -48 998 028.20 -310 286.09 -7 273 839.95 -10 634 564.82 -67 216 719.16 307 294 48 997 289,98
51635 467.79 -51 340 994,32 -288 431.19 -502 (088.68 -6 530 523.98 -58 662 038.17 293612 51 341 855.79
57 381 399.89 -57 024 685.34 -340 969.11 -3993 083.42 -5 543 490.27 -66902 228.14 355582 57 025 817.89
63 458 263.69 -63 083 515.13 -245 874.82 -27 208 258.43 -48 575 548.73 -139 113 201.10 374761 63 083 502.69

2 432 046 662.61 -2 330 545 354.55 -10520 728.33 -436 431 679.28 -765 248 239.34 -3 542 746 001.49 16 477 502 2334917 370.7¢ -158 386 758.77

Total value of claim {Excl Sizing) [Excl VAT)
Penalty already
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Total penalty deducted Net Claim amount
11 847 848.27 -5 750 686.67 6097 161.60
19 099 250.46 -3 695 423,94 15 403 826.52
33 298 726.52 -2 285 980.84 31012 745.68
21220489.41 -1870180.00 19 350 299.41
20631930.15 -3130018.00 17501 912.15
21579432.86 -4 408 321.00 17171111.86

4 864 316.88 -4 925 696.00 -61379.12
21441064.45 -5221553.00 16 219511.45
37 019 186.85 -3491043.00 33528 143.85
45 622 281.39 -2 927 443.00 42 694 838.39
46 740 678.80 -4 038 782.00 42 701 896.80
20 837 352.34 -4 328 580.00 16508 772,34
13 154 943,27 -3104 912,00 10 050 031.27
38 168 108.65 -3 753116.00 34 414 992.65
59 770 402.77 -3 964 373.00 55 806 028.77
77 459 256.20 -6 156 673.00 71302 583.20
68 316 142.95 -6 249 334.00 62 066 808,95
58 556 267.55 -5791329.00 52 764 938.55
3823971177 -9811661.85 28428 045.92

7460038.58 -5 915 646,65 1544 391,93

3160 867.14 -6089922.90 -2 929 055.76

7 289 509.24 -7 866 080.36 -576571.12
41 329 827.36 -9619534,95 3171029241
35657 871.13 -10 345 502.61 25312 368.52
25 689 538.60 =11 710 326.48 13979 212.12

9963 625.12 -14 213 161.47 -4 249 536.35

4 329 631.60 -7 721 467.05 -3 391 835.45
27 994 239.54 0.00 27 994 235,54
20171291.35 0.00 20171 291.35
60 976 960.06 0.00 60 976 960.06
87023 753,37 0.00 87023 753.37
64 449 444.75 0.00 64 449 444,75
33004 410.46 0.00 33004 41046
11 878 340.45 0.00 11 878 340.45

2506 947.18 0.00 2506547.18
18 218 690.86 0.00 18 218 650.86

7321043.85 0.00 7 321043.85

9877 542.80 0.00 G 877 542.80
76 029 681,97 0.00 76 029 681.97

1212 200 646.95 -158 386 758.77 1053 813 888.18
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Parties

Optimum Coal Mine (Proprietery} Limited (registration number
2007/005308/07) ("OCM™);

Optimum Coal Holdings (Proprietary) Limited (registration number
2006/007759/07) (“OCH");

Oakbay Investments (Proprietary) Limited (registration number
2006/017975/07) ("Receiving Party"):

(each a "Party" and collectively, the "Parties").
Furpose and Transaction

OCM, OCH (collectively, the “Disclosing Parties”) and the Receiving
Party are discussing and evaluating a potentlal transaction
(the "Transaction") relating to the acquisition of the whole or a part of
the ordinary shares in, or the assets of, the Disclosing Parties and/or its
subsidiaries.

The Disclosing Parties wish to disclose certain proprietary, secret and
confidential Information to the Receiving Party in connection with and for
the purposes of the Transaction {("Purpose").

The Parties agree that any such disclosure of such Confidential Infarmation
shall be on the terms set out in this agreement,

In the event of any disclosure by the Receiving Party of its Confidential
Information to the Disclosing Parties in connection with and for the
purposes of the Transaction, the Receiving Party shall be deemed to be
the "Disclosing Party” and the Disclosing Parties shall be deemed to be the
“Recelving Party”. The Parties agree that any such disclosure of such
Confidential Information shall likewise be an the terms set out in this
agreament,

Ltefinitions

el In this agreement, "Confidential Information” shall mean any technical,
financial, commercial, scientific information, know-how, trade secrets,
processes, notes, memoranda, methodelogy, designs, drawings, technical
specifications and data information {whether oral, written, electronic or in
any other form) relating to the Transaction, and/or the Disclosing Partles
and/or their businesses or investments made available by or on behalf of
the Disclosing Parties whether before or after this agreement is actually
entered into, for the Purpose, together with any information derived from
such information (including any analyses, compilations, studies and other
material prepared by the Disclosing Parties In any form whatsoever that
contain or otherwise reflect or are generated from such Information),
tncluding, without fimitation, the fact that the Transaction is in
contemplation or any Information concerning the terms, status or progress
of the Transaction and the existence of this agreement., Confidential

(N

AN
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such information:
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is already known to the Receiving Party or any of its
Representatives af the date of disclosure by the Disclosing Parties
under this agreement;

is, at the time of such disclosure by the Disclosing Parties, already
published or generally available to the public;

which, after the time of such disclosure by the Disclosing Parties, is
published or becomes generaliy available to the public, other than
through the act or omission of the Receiving Party; or

is acqguired independently from a third party that has the right to
disseminate such information at the time it is disclosed to the
Recelving Party without any obligation of confidentiaiity to the
Disclosing Parties,

t.onfidentiality and Non-Use Undertakings

The Receiving Party acknowledges that:

the Copfidential Information 1o be disclosed to the Receiving Party
is a valuable, special and unique asset proprietary to the Disclosing
Parties; and

any unauthorized disclosure of the Confidential Information will
prejudice the Disclosing Parties' aperations and business interests.

The Receiving Party undertakes, subject to 4,3:

to treat the Confidential Informatian as strictly confidential and to
take all reasonable steps to protect the Confidential Information
and keep it secure from unauthorised persons, adopting reasonahle
standards of care;

to only make such copies of any Confidentlal Information as are
reasonably necessary for the Purpose and shall take reasonable
steps to ensure that any such coptes and the originals are
protected against theft or unauthorised access;

not to, directly or indirectly, disclese to any third party any of the
Confidential Information; provided that the Receiving Party shall be
entitled to disclose the Cenfidential Information to its employees,
directors and officers ("Representatives") who:

have a need to know (and then only te the extent that each
such Representative has a neead to know);

are aware thal the Confidential Information should be kept

confidential;
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such Confidential Information in terms of this agreament;
and

have been directed by the Recelving Party to keep the
Confidential Information confidential and have undertaken
to keep the Confidential Information confidential on terms
no less stringent than those set out in this agreement,

provided further that:

the Receiving Party shall take reasonable steps to ensure
that any Representative to whom the Confidential
Information is disclosed complies with the terms of this
agreement; and

any use or disclosure of the Confldential Information by any
Representative in a manner which is contrary to the terms
of this agreement shall constitute a breach of this
agreement by the Receiving Party;

to use the Confidential Information solely for the Purpose and not
to use or exploit the Confidential Information for its own benefit
(including in any subsequent proceedings), or to allow sny other
person to do so, without the Disclosing Parties' written consent;

to the extent permitted by law and reascnably possible in the
circumstances, to inform the Disclosing Parties immediately if the
Receiving Party becomes aware of, or reasonably suspects there
has heen, a breach by it of the obligations in this agreement,

S

I

The Receiving Party ray disclose the Confidential Information te the
extent that such Confidential Information is required to be disclosed under
any applicable law or regulation, excluding contractual obligations, or any
erder of court or governmental body (as advised by external legal
caunsel); provided that:

the Receiving Party shall only disclose the minimum of the
Confidential Information that it is legally required to disclose {as
advised by external legal counsel);

the Receiving Party shall give notice to the Disclosing Parties prior
to such disclosure in order to enable the Disclosing Parties to take,
at the Disclosing Parties’ expense, such steps as they deem
hecessary to prevent such disclosure and the Receiving party will
take such steps as the Disclosing Parties may reasonably reguire
for that purposé and the Receiving Party shall keep the Disclosing
Parties promptly and fully inforrmed of all developments relating to
any such potential disclosure; and

W
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Parties {or any of their subsidiaries), then the disclosure of such
identity shall require either (i) the consent of the Disclosing Parties
or (i) the written advice of external legal counsel of the Receiving
Party to the effect that such disclosure is required.

eturn of Confidential Information

The Confidential Infermation shall remain the property of the Disclosing
Partles, and the Receiving Party shall, if so directed by any of the
Disclosing Parties, return to the Disclosing Parties and/or destroy all
Confidential Information furnished to it by the Disclosing Parties together
with all copies, notes and memoranda relating thereto (including electronic
copies) in its possession or control, and will not retain, and will procure
that none of its Representatives retains, directly or indirectly, any coples,
extracts or other reproductions, In whole or in part, of the Confidential
Information.

The return and/or destruction and/or erasure of Confidential Information
shall be confirmed by a director of the Receiving Party to the Disclosing
Parties in writing

Mo representation or warranty

The Confidential Information does not purport to be all inclusive and the
isclosing Parties make no representations or warranties, express or implied, as
tc the quality, accuracy, reliability or completeness of the Confidential
Information, and the Receiving Party expressly acknowledges the inherent risk of
ervor in the use of the Confldential Information, None of the Disclosing Parties nor
any of their officers, directors, employees, professional advisers, consultants,
and/or agents shall have any duty of care, responsibility, or liability whatsoever
(ave in respect of any fraud or deceit by it) to the Receiving Party or any other
person with respect to the use or reliance by the Receiving Party or any other
person upon the Confidential Information.

Title
The Receiving Party acknowledges that the Confidential Information is proprietary
to the Disclosing Parties and disclosure of the Confidential Information to the

Receiving Party shall not thereby confer on the Receiving Party any rights or
license of whatever nature in such Confidentlal Information.

Tarm

The provisions of this agreement shall apply until the expiry of a period of five
years from the date of signature of this agreement, notwithstanding any decision
not to proceed with the Transaction or any return or destruction or erasure of the

Confidential Information,
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01 Unless ctherwise expressly agreed in writing between the Parties, nothing
in this agreement or the subsequent dealings between the Parties shall
create or be deemed to create:
O any relationship of partnership, agency or employment between the

Parties, or confer any authority on efther of the Parties to contract
on behalf of, or otherwise bind, the other Party;

e T an obligation on the Disclosing Parties to provide, or to continue to
provide, any information to the Receiving Party, whether
Confidential Information or otherwise.

GF Neither by virtue of this agreement nor the provision of the Confidential
Information wilt either Party be under any obligation to proceed with the
Transaction.

D Eireach

| If the Receiving Party breaches any of the provisions of this agreement
and, where such breach is capable of remedy, fails to remedy that breach
within five days after receiving written notice from any of the Disclosing
Parties requiring the Receiving Party to remedy the breach, then each of
the Disclosing Parties will, without prejudice to its other rights in law, be
entitled to:

=y
-
»

apply to any court of competent jurisdiction by way of urgent
proceedings to interdict or restrain the Receiving Party from
perpetuating or continuing such breach or deing or permitting
anything to be done which constitutes a breach of any undertaking
in this agreement; and/or

AEVIS claim from the Receiving Party all damages, which such Disclosing
Party may have suffered, as a result of such breach,

1.2 Ne Party shall be entitled to cancel this agreement in respect of breach by
the other Party of any of the provisions heraof; the Parties' remedies being
limited to a claim for damages, with or without a claim for specific
performance or interdictory rellef.

103 The Receiving Party acknowledges and agrees that!

EEANC ] a breach of this agreement may cause irreparable loss, harm and
damage to the Disclosing Parties, and that money damages would
not be an adequate remedy for any such breach; and

11031 the Disclosing Parties shall, without prejudice to any other remedy,
be entitled to the remedies of interdictory relief, specific
performance and other urgent relief, for any threatened or actual

breach of any of the pravisions of this agreement and that no proof ‘

Q
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Announcements

This agreament does not require any disclosure to be made by either Party and
each Party undertakes not ta make any public announcement (including a press
release or a statement to the media) or discuss any matter with the media in
relation to the Transaction; provided that if in the future any public is required in
termns of applicable law or regulation (including the rules of any stock exchange)
the Party making the announcement or discussing the matter with the media,
shall first, to the extent permitted by law and reasonably possible in the
circumstances, obtain the approval as to the wording and timing of such public
anniouncement from the other Party.

gibes Bemicilium And Notices

121 The Parties choase domicilium citandi et executandi (“domicilium") for all
purposes relating to this agreement, including the giving aof any notice and
the serving of any process, as follows:

Disclosing Parties  physical 1st Floor
23 Melrose Boulevard
Melrose Arch
Melrose North

2196
Email Alma.kennedy@glencore.co.za
Attention: Alma Kennedy
Receiving Party Physical 144 Katherine Street

Grayston Ridge Office Park
Block A Lower Ground floor

Sandton
Email ronica@ocakbay.co.za
Attention: Ronlca Ragavan
12 Either Party shall be entitled from time to time, by giving written notice to

the other, to vary its physical domicilium to any other physical address
{not being a post office box or poste restante) within the Republic of South
Africa and Yo vary its email address to any other emall address,
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is delivered by hand between the hours of 09:00 and 17:00 on any
business day to the addressee’s physical domicilium for the time being
shall be deemed to have been received by the addressee at the time of
delivery.

R Any notice given by either Party to the other which is successfully
transmitted by email to the addressee's email address for the time being
shall be deemed (unless the contrary is proved by the addressee) to have
been received by the addressee on the day of successful transmission
thereof.

g5 This 12 shall not operate so as to invalidate the giving or receipt of any
written notice which is actually received by the addressee other than by a
method referred to in this 12,

AR Any notice in terms of or In connection with this agreement shall be valid
and effective only if in writing and If recelved or deemed to be received by
the addressee,

10 Governing Law and Jurisdiction

b Sl This agreement shall be interpreted and implemented in accordance with
the laws of the Republic of South Africa.

i The Parties irrevocably submit themselves and consent to the exclusive
jurisdiction of the High Court of South Africa {Gauteng Local Division,
Johannesburg) (or any successor to that court) in respect of all claims or
disputes howsoever arising out of or in connection with this agreement.
The Parties irrevocably walve any- objection they may now have or
hereafter have that such action or proceeding has been brought in an
inconvenient forum,

14 General

el The obligations of the Receiving Party under this agreement are in addition
to any other obligations which may arise under statute, common law or
otherwise and this agreement does not derogate from any other
confidentiality obligations which the Receiving Party may currently have or
may in the future have to the Disclosing Parties.

ieo2 This agreement constitutes the whole agreement between the Parties and
no agreement varying, adding to, deleting from or cancelling this
agreement shall be effective unless reduced to writing and signed by or on
behalf of the Parties.

143 No addition to, variation, novation or agreed cancellation of, any provision
of thls agreement will be binding upon the Parties, unless reduced to
writing and signed by or on behalf of both Parties.

i4.4 No indulgence or extension of time, which either Party {("Grantor") may
grant to the other, nor any election or failure by the Grantor to enforce,
whether completely or partially, or delay the enforcement of, any of its
existing or future rights, will constitute a waiver of, or, whether by

S
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sSigned at

Signed at

ot r I
Grantor in terms hereof, save in the event and to the extent that the
Grantor has signed a written document expressly waiving or limiting that
right,

Neither Party shall be entitied to cede, delegate, assign or transfer any of
its rights or obligations, under or in terms of this agreement to any third
party without the prior written consent of the other Party.

Each term in this agreement is separate and divisible from every other
term agreed to herein, so that if any one of the terms is or becomes
unenforceable for any reason in any jurisdiction affected by this
agreement, and to the extent of such prohibition or unenforceability, that
term shall be severable from the balance of the agreement and wlill not
atfect the validity or enforceability of any other term contained in this
agregament in any other jurisdiction affected by this agreement, Insofar as
the terms are considered by the Parties to be reascnable in all the
circumstances, they agree that if the terms taken together, are adjudged
to go beyond what is reasonable in all the circumstancas but would be
adjudged reasonable if part or parts of the wording of the terins were
deleted, the terms shall apply with such words deleted.

This agreement may be executed in one or more counterparts, each of
which shall be deemed to be an original, but all of which together shall
constitute one and the same agreement,

$¢4A J"")‘\. on 24u :‘f——"\(—s 2015
far Optimum Coal Mine {Proprietary)
Limited

who warrants that he is du ly
authorised hereto

Name: <. Guhre~
Capacity: o ech._

S A2~ on Z :’s-%f.) 2015

for Optimum Coal Holdings
(Proprietary) Limited

who warrants that he is duh;r
authorised hereto

Name:  « - dgehron
Capacity; & . <o _
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Signed at Sororee on 2% Tury” 2015

for Oakbay Investments (Proprietary)
Limited

~who warrants that he is duly
authorised hereto

Name: Romie & Lacre, a

Capacity: "1~ roe) é_ a0
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WERKSMANS

ATTORNEYS

DELIVERED BY HAND, FACSIMILE AND EMAIL

Johannesburg Office
155 5th Street

Sandton 2196 South Africa
Private Bag 10015

Eskom Holdings SOC Limited

Megawatt Park Sandton 2146
Maxwell Drive Docex 111 Sandton
Sunninghill Tel 27 11 535 8000

Fax +27 11 535 8600
www.werksmans.com

Attention: Chief Officer: Generation enquiries@werksmans.com

Facsimile: 011 800 5555

Email: Matshela Koko ~ matshela.koko@eskom.co.za
Vusi Mboweni - mbowenv@eskom.co.za

CC: Avanda Nteta - NtshanAK@eskom.co.za
Cc: Cliffe Dekker Hofmeyer

Attention: Rishaban Moodley
Email: rishaban.moodley@dlacdh.com

YOUR REFERENCE:

OUR REFERENCE: Mr E Levenstein/Ms L Becker/Ib/OPTI13168.19/#3407652v2
DIRECT PHONE: +27 11 535 8237/8196

DIRECT FAX: +27 11 535 8737/8796

EMAIL ADDRESS: elevenstein@werksmans.com/Ibecker@werksmans.com

20 August 2015

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE) / ESKOM
HOLDINGS SOC LIMITED RE: COAL SUPPLY AGREEMENT — SUSPENSION OF AGREEMENT
AND OFFER TO SUPPLY

1 As you are aware, we act on behalf of Piers Marsden ("Marsden") and Peter Van den Steen
("Van den Steen"), the joint business rescue practitioners of Optimum Coal Mine Proprietary
Limited ("OCM") (collectively referred to as "our clients").

2 We refer to the Coal Supply Agreement between Eskorn Holdings SOC Limited ("Eskom™) and
OCM ("CSA"), as amended from time to time.

3 You are aware that the directors of OCM commenced business rescue proceedings on 4 August
2015 and appointed Marsden and Van den Steen as business rescue practitioners.

4  You would further be aware from the notices in respect of the business rescue proceedings, the
hardship claim initiated by OCM in 2013 and your extensive engagement with OCM pursuant to
the settlement process conducted in terms of the co-operation agreement between Eskom and
OCM dated 23 May 2014 ("Co-Operation Agreement") (which settlement process Eskom
terminated on 10 June 2015), that the principal reason for the commencement of OCM's
business rescue proceedings is the financial distress that the terms of the CSA have placed,

Werksmans Inc. Reg. No. 1990/007215/21 Registered Office 155 5th Street Sandton 2196 South Africa

Directors D Hertz (Chairman) AL Armstrong BA Arencff DA Arteiro T Bata AR Berman NMN Bhengu L Bick HGB Boshoff GT Bossr T Boswall MC Brénn
W Brown PF Burger PG Cleland )G Cloete PPJ Coetser C Cole-Morgan JN de Villiers 1) du Preez R] Feenstra S Fodor $) Gardiner D Gewer JA Gobetz
R Gootkin ID Gouws GF Griessel J Hollesen MGH Heniball VR Hosiosky BB Hotz HC Jacobs TL Janse van Rensburg N Jansen van Vuuren G Johannes S July
J Kallmeyer SLG Kayana A Kenny BM Kew R Killoran N irby HA Kotze 5 Krige PJ Krusche P ie Roux MM Lessing E Levenstein 1S Lochner JS Lubbe
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and continue to place, on OCM. The financial position of OCM was clearly communicated to
Eskom on numerous occasions prior to the commencement of OCM's business rescue
proceedings in both written correspondence and in formal meetings held between
representatives of OCM and Eskom. This financial position has been exacerbated by Eskom's
recent claim for historical and future penalties which, if upheld, will effectively result in OCM
supplying coal to Eskom at R1 per ton.

5  As the business rescue practitioners for OCM, it is incumbent on Marsden and Van den Steen to
minimise the immediate cash strain on OCM's finances in order to provide sufficient scope for
them to develop a business rescue plan for OCM. In these circumstances, Marsden and Van
den Steen can no longer allow OCM to continue performing the CSA on its current terms. This
is even more the case given Eskom's failure to timeously make payment for coal delivered to
Eskom in July, notwithstanding that Eskom confirmed in writing on 14 August 2015 that Eskom
would make such payment. The non-payment of amounts due constitutes a breach of the CSA,
and our clients reserve all of their rights in this regard.

6 Accordingly, the purpose of this letter is to advise you that in terms of section 136(2){a) of the
Companies Act 71 of 2008, as amended, Marsden and Van den Steen are entirely suspending
all of the obligations of OCM in terms of the CSA with immediate effect, including but not
limited to its obligation to supply coal to Eskom in terms of the CSA, for the duration of the
business rescue proceedings. For the avoidance of doubt, this suspension does not affect
Eskom's obligations to make payment for coal delivered prior to the suspension.

7 Notwithstanding the aforesaid, Marsden and Van den Steen are amenable to supplying coal to
Eskom during the business rescue proceedings on terms which are sustainable for OCM.
Accordingly, OCM hereby offers to supply coal to Eskom on the terms set out in the agreement
enclosed with this letter ("Interim Agreement"), which Interim Agreement is based on the
principles negotiated between OCM and Eskom's negotiating team pursuant to the Co-
Operation Agreement. The price included in the Interim Agreement represents the average
cash cost of production for OCM. The costs in the Interim Agreement are not materially
different from the costs provided to Eskom as part of the Co-Operation Agreement process and
have only been adjusted to take account of the different time period during which the coal Is to
be supplied. We record that pursuant to the Co-Operation Agreement, Nedbank and Basis
Points Capital were appointed by Eskom to review OCM's costs in detail and they confirmed
that OCM's costs were an accurate reflection of OCM's costs of mining.

8  As you will appreciate, if Eskom is not willing to purchase such coal, Marsden and Van den
Steen will need to take various steps in order to further limit the expenses of the mine.
Accordingly, the offer in the Interim Agreement is open for acceptance until 17h00 on Monday,
24 August 2015. If Eskom would like to accept such offer, please complete the missing
domicilium details in the Interim Agreement, sign in the space provided and return a
countersigned copy to us.

9 As indicated at the meeting held with Eskom on 17 August 2015, Marsden and Van den Steen
remain willing to negotiate with Eskom and other stakeholders in OCM in order to develop a
solution for OCM which will enable it to emerge from business rescue as a sustainable long-
term supplier to Eskom.

10 Our clients' rights are strictly and fully reserved.

erksmans Attorneys
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INTERIM AGREEMENT ("Agreement”)
between
ESKOM HOLDINGS SOC LIMITED (“Eskom"™)
and
OPTIMUM COAL MINE (PROPRIETARY) LIMITED ("OCM")

(each, a “Party” and, collectively, the “Parties")

1 Introduction
1.1 it is recorded that:
1.1.1 the directors of OCM resolved on 31 July 2015 to commence business rescue

proceedings in terms of section 129(1) of the Companies Act, 2008 ("Business
Rescue Proceedings") as a result of OCM being financially distressed;

1.1.2 Piers Marsden ("Marsden") and Peter Van den Steen ("Van den Steen") have been
appointed as business rescue practitioners in respect of OCM (collectively, the
"BRPs"); and

1.1.3 the BRPs have in accordance with section 136(2)(a) of the Cdmpanies Act suspended

for the duration of the Business Rescue Proceedings the Coal Supply Agreement
between OCM and Eskom concluded in 1993, as amended from to time.

1.2 OCM wishes to supply to Eskom, and Eskom wishes to purchase from OCM, coal for the
duration of the Business Rescue Proceedings, on the terms and conditions set out below.

1.3 The Parties therefore agree as follows,
2 Suspensive Condition

2.1 This Agreement is subject to the fulfilment of the suspensive condition ("Suspensive
Condition”) that on or before 17h00 on 25 August 2015 OCM receilves payment from
Eskom of the amount of R51 107 913.6 (less the Al penalty amount) which Eskom
undertook te pay to OCM in its letter dated 14 August 2015.

2.2 If the Suspensive Condition is not fulfilled or waived by 17h00 on 25 August 2015, this
Agreement shall be of no force and effect.

3 Duration

This Agreement will commence on the day after the date on which the Suspensive Condition in
2 is fulfilled and will, unless otherwise terminated in accordance with its terms, endure until (i)
the date on which the Business Rescue Proceedings have ended as contemplated in section
132 (2) of the Companies Act or (ii) a long-term agreement is concluded between OCM and
Eskom which supersedes this Agreement; provided that OCM shall at any time during the
Business Rescue Proceedings be entitled to terminate this Agreement on 30 days' written
notice to Eskom.
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4 Quantity

OCM shall supply to Eskom, and Eskom will purchase from OCM, 400 000 tons of coal per
month (+/- 10% at OCM's option); provided that this will be pro-rated per day for part months
during the term of this Agreement.

5 Price

Eskom shall pay to OCM R22.32 per G] (moisture free) for coal delivered under this
Agreement, it being agreed that the CV shall be determined on a monthly weighted average
basis.

6 Payment

6.1 Eskom shall on each Wednesday during the term of this Agreement (if that date is not a
business day, the next business day) pay to OCM for coal delivered in terms of this
Agreement during the 7 day period ending on (and including) the Sunday immediately
preceding the Wednesday; provided that (i) for the purposes of calculating the weekly
payment, the CV of the coal will be deemed to be 23 MJ/kg (moisture free) and the
moisture 9% and no penalties shall be deducted; (ii} an adjustment will be made to the
first weekly payment of each month as per clause 6.4.

6.2 OCM shall not later than 2 days prior to the date of each payment deliver a valid tax
invoice to Eskom in respect of the payment.

6.3 OCM shall deliver to Eskom, on or before the third business day of each month, a
statement reflecting, in respect of all deliveries during the prior month under this
Agreement:

6.3.1 the monthly weighted average CV of the coal delivered on a moisture free basis;

6.3.2 the price payable for the coal delivered based on the monthly weighted average CV;

6.3.3 the penalties payable in respect of the coal delivered in terms of clause 8;

6.3.4 the net amount due to OCM for the coal delivered, being the amount in 6.3.2 less

the amount in 6.3.3 ("Net Amount”); and

6.3.5 a reconciliation between the Net Amount and the weekly payments made in terms of
clause 6.1.
6.4 If the Net Amount exceeds the amount paid in respect of the coal delivered pursuant to

clause 6.1, then Eskom shall pay the shortfall together with the next weekly payment. If
the Net Amount is less than the amount paid in respect of coal delivered pursuant to
clause 6.1, Eskom shall deduct such amount from the next weekly payment.

6.5 Any amount falling due for payment by Eskom to OCM in terms of or pursuant to this
Agreement which is not paid on its due date shall, without prejudice to OCM's other
remedies in terms of this Agreement, bear interest calculated from the due date for
payment thereof until date of payment, at the prime rate.
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7 Delivery, Risk and Ownership of coal

Ownership of, and risk in, the coal delivered in terms of this Agreement shall pass to Eskom
upon delivery onto the conveyer.

8  Quality Specifications

8.1 The following table sets out the specifications of the coal to be delivered and the
consequences (If any) for failure to meet such specifications:

- . Monthly A )
Calorific M/ Moisture . Adjustment through price and
Value kg ‘& =0 Free VXelghted Eskom can reject
verage
Moisture Monthly No adjustment but Eskom can
Ash % 28 >31.5 F Weighted ;
ree reject
Average
There will be no adjustment
s Monthly but Eskom will have the right
Moisture % 9% >12% Received weighted to request Optimum to stop
Average supplies as per clause 8.6
below
Abrasive
Index
myF : Monthly
(Eskom Moisture ! Penalty as per clause 8.4
Mining el! 4 700 [l Free ";ﬁfri;teg below
House 9 9
Method)
Suiphur % 1.5 % None Nene None None
Volatiles % 25{;4 None None None Nona
AFT
{Initial o 1,300
ey C > Ncne N/A None None
on.}
Sizing <
< 6mm % | 55% Monthly
<25 % >, N/ A weighted Penalty for -0.81mm only as
None per clause 0 below
<0.81m o 35% ¥ average
m o <20 Al
%Y, =20%
8.2 The monthly weighted averages shall be calculated based on the coal delivered in terms

of this Agreement during each calendar month of this Agreement (or part thereof).

8.3 The Parties agree that in respect of Quality Parameters where there is no Quality
Rejection Limit, the Expected Quality Parameter sets out the quality which OCM expects
to deliver. However, if OCM does not meet the Expected Quality parameters, there will be
no right of rejection, penalty or adjustment and OCM shall not be liable for any claim
and/or damage.

8.4 In the event that monthly weighted average Abrasive Index level of coal delivered by
OCM in a month is > 700 mgFe/4kg, OCM will be liable to pay a penalty to Eskom in
respect of each ton of coal delivered during that month, calculated on the following basis:
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8.5

8.6

S

9.1

9.1.1

9.1.2

> 700-800 R 4.92 per ton
> B0O- B50 R 6.15 per ton
> 850-900 R7.38 per ton
> 900 R11.07 per ton
In the event that the monthly weighted average size distribution of coal delivered by OCM
in a month contains more than 20% of coal with a size of 0.81mm, OCM shall be liable to
pay Eskom a penalty as follows: :
A=Bx(C-20%) *D
where:
A = the sizing penaity to be calculated;
B = the total number of tons of coal delivered by OCM during the relevant month;
C = the weighted average percentage of coal delivered during the month with a sizing of
less than 0.81mm;
D = 50% of the price per ton paid by Eskom for the coal delivered during the month.
OCM shall notify Eskom In advance if the coal to be delivered will be above the quality
rejection limit for moisture. Eskom shall then be entitled to elect whether to accept
delivery of such coal which does not meet the quality rejection limit in respect moeisture.
If Eskom elects to receive such coal, then, notwithstanding the moisture parameters of
such coal being in rejection, the price of such coal shall be determined in accordance with
clause 5 and such quantity of coal shall constitute coal supplied to Eskom and reduce the
contractual tonnage.
DOMICILIUM
The Parties choose domicilium citandi et executandi ("Domicilium") for all purposes
relating to this Agreement, including the giving of any notice and the serving of any
process, at the physical addresses and e-mail addresses set out below -
Eskom
physical - Megawatt Park
Maxwell Drive
Sunninghitl
2157
e-mail: -
attention:-
~ OCM
physical - ‘1st Floor
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9.2

9.3

9.4

9.5

9.6

23 Melrose Boulevard
Melrose Arch

2196
e-mail: pmarsden@matusonassocciates.co.za
attention: Piers Marsden

Any Party will be entitled, from time to time, by giving written notice to the other, to vary
its physical Domicilium to any other physical address (not being a post office box or poste
restante) and to vary its e-mail Domicilium to any other e-mail address.

Any notice given by any Party to any other ("Addressee"), which is delivered by hand
between the hours of 09:00 and 17:00 on any business day to the Addressee’s physical
Domicilium for the time being, will be deemed (unless the contrary is proved by the
Addressee) to have been received by the Addressee at the time of delivery.

Any notice given by any Party to any other, which is successfully transmitted by e-mail to
the Addressee's e-mail Domicilium for the time being, will be deemed (unless the contrary
is proved by the Addressee)} to have been received by the Addressee on the business day
immediately succeeding the date of successful transmission thereof, ’

This clause 9 will not operate so as to invalidate the giving or receipt of any written
notice, which is actually received by the Addressee other than by a method referred to in
this clause 9.

Any notice in terms of, or in connection with, this Agreement will be valid and effective
only if it is in writing and if it is received or deemed to have been received by the
Addressee,

10 FORCE MAJEURE

16.1

10.2

10.3

A force majeure event shall occur in relation to a Party, when that Party is delayed or
prevented directly or indirectly from performing all or any of that Party's obligations in
terms of this Agreement for any cause beyond its reasonable control, including but not
limited to fire, explosion, flood, riot, strike, lockout, industrial action, war, accident, act of
nature, government action (whether legal or illegal), which could not have been
prevented by a reasonable and prudent operator, all or any of which shall constitute a
"Force Majeure Event" for the purposes hereof.

The Party affected by a Force Majeure Event ("Affected Party") shall be reiieved of
performance of its obligations in terms of this Agreement during the period that such
event and its consequences continue (but only to the extent it is so delayed or prevented
from performing partially or at all by the Force Majeure Event), and, provided that notice
has been given in terms of clause 10.3, shall not be liable for any delay or failure in the
performance of any of its obligations in terms of this Agreement or losses or damages
whether general, special or consequential which the other Party ("Unaffected Party")
may suffer due to or resulting from any such delay or failure.

The Affected Party shall give written notice to the Unaffected Party at the earliest possible
opportunity in writing of the occurrence of the event constituting the Force Majeure
Event, together with details thereof and a good faith estimate of the period of time for
which it shall endure.
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10.4 Should a Force Majeure Event as set out in clause 10.1 hereof affect the production l
capacity of the mine and/or OCM’s ability to deliver coal for supply to Eskom in terms
hereof or should such Force Majeure Event affect Eskom's ability to take off coal in terms
of this Agreement, each of the Parties' respective obligations to deliver and to take off
coal in terms hereof shall be reduced in proportion to the reduction in the capacity to !
deliver or capacity to take off as the case may be. "

10.5 At all times whilst the consequences of a Force Majeure Event continues, the Parties shall
meet at regular intervals to discuss and investigate, and if possible, to implement other
practical ways and means to overcome the consequences of such a Force Majeure Event,
with the objective of achieving the import and intent of this Agreement without
unreasonable delay. In this regard the Parties shall explore the possibility of concluding
alternative arrangements for the supply or purchase of coal as the case may be. These
alternative arrangements may include quantity, quality and price adjustment
amendments and supply from any source for such periods of time as may be reasonable
under the circumstances with due regard to the nature and anticipated duration of the
Force Majeure Event,

10.6 The Affected Party shall use all reasonable endeavours to mitigate the effects of the Force
Majeure Event on its ability to perform under this Agreement and to terminate the
circumstances giving rise to a Force Majeure Event as soon as reasonably possible
(provided that nothing in this clause 10 shall require the Affected Party to settle any
strike, lock-out or other industrial or labour dispute, whether it is a party thereto or not}
and upon termination of the event giving rise thereto, shall forthwith give written notice
thereof to the Unaffected Party.

11 BREACH

Should a Party breach any provision of this Agreement and fail to remedy such breach within !
five days after receiving written notice requiring such remedy, then the other Party
aggrieved thereby shall be entitled, without prejudice to its other rights in law including any
right to claim damages, to claim immediate specific performance of all of the defaulting
Party's obligations, and, if the breach is material, to cancel this Agreement, it being agreed
that any failure by Eskom to timeously make any payment due in terms of this Agreement
shall constitute a materia! breach.

12 GOVERNING LAW AND JURISDICTION

12.1 This Agreement will, in all respects (including its existence, validity, interpretation, i
implementation, cancellation, termination and enforcement), be governed by the laws of |
South Africa. ‘

12.2 The Parties irrevocably submit themselves and consent to the exclusive jurisdiction of the
High Court of South Africa (Gauteng Division, Pretoria) (eor any successor to that court) in
respect of this Agreement.

13 GENERAL

13.1 This Agreement constitutes the sole record of the agreement among the Parties in
relation to the subject matter hereof. No Party will be bound by any express, tacit or !
implied term, representation, warranty, promise or the like not recorded herein. This i
Agreement accordingly supersedes and replaces ali prior commitments, representations l
!

6
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or undertakings, whether oral or written, among the Parties in respect of the subject
matter hereof.

13.2 Notwithstanding any other provision in this Agreement, neither Party shall be liable in
contract or in delict or otherwise for any indirect, consequential, punitive and/or special
damages arising out of or in connection with this Agreement.

13.3 No addition to, variation, novation or agreed cancellation of, any provision of this
Agreement will be binding on the Parties, unless reduced to writing and signed by or on
behalf of ali the Parties.

13.4 No indulgence or extension of time, which any Party ("Grantor") may grant to the other,
nor any election or failure by the Grantor to enforce, whether completely or partially, or
delay the enforcement of, any of its existing or future rights, will constitute a waiver of,
or, whether by estoppel or otherwise, limit any of, the existing or future rights of the
Grantor in terms hereof, save in the event and to the extent that the Grantor has signed
a written document expressly waiving or limiting that right.

13.5 Neither Party shall have the right or the power to assign this Agreement, cede any of its
rights or delegate any of its obligations under this Agreement without the prior written
consent of the other Party.

13.6 The signature by any Party of a counterpart of this Agreement will be as effective as if
that Party had signed the same document as the other Party.

Thus done and signed at on the day of

2015 in the presence of the undersigned witnesses.
For: Eskom Holdings SOC Limited

Who warrants that he is authorised thereto

Witnessed by:
1.

Thus done and signed at on the day of

2015 in the presence of the undersigned witnesses.

For: Optimum Coal Mine (Proprietary) Limited

Who warrants that he is authorised thereto

Witnessed by:
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Private and Confidential

Piers Marsden

Matuson & Associates

1st Floor, One on Ninth

Cnr Glenhove Road and Ninth Street Melrose Estate
Johannesburg,

2196

pmarsden@matusonassociates.co.za

Peter Van Den Steen

V-Squared Business Rescue Services (Pty) Ltd
916 Wexford Drive

Woodlands Village

Dainfern

peter@v2rescue.co.za

10 September 2015
Optimum Coal Mine — Non-binding Offer
Dear Sirs

We hereby submit a non-binding indicative offer (“Offer”) for the acquisition of the assets and
operations of Optimum Coal Mine (“OCM?”) on the basis set out in this letter (“Transaction”).

1. Identity and background of Oakbay

Oakbay Investments (Pty) Limited (“Oakbay”) is the private investment vehicle of the Gupta Family,
through which they hold a diverse range of interests. Oakbay holds investments in mining, technology
and media & broadcast. Oakbay’s attractive and diverse suite of mining investments comprise contract
mining services, as well as coal, gold and uranium mining operations. In addition to its operating mining
assets, Oakbay also holds various joint ventures in exploration mining and services companies.

89 Gazelle Avenue, Corporate Park South, Old Pretoria Main Road, Midrand Johannesburg, South Africa
Postal Address : Private Bag X 180, Halfway House, 1685, Johannesburg, South Africa
Tel.: +27 11542 1000 Fax: +27 11 542 1100 www.oakbay.co.za
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2. Rationale for the proposed Transaction

Our significant investment in mining and mining services, places us in a very capable and favourable
position to acquire and manage OCM efficiently and in line with Eskom’s requirements. In addition to
being a current coal producer supplying coal to Eskom’s Majuba Power Station, we also believe that
we can produce synergies between OCM and our subsidiary, JIC Mining Services, which could reduce
OCM’s operating cash costs significantly.

Below is a snapshot of our major mining assets:

Oakbay Investments (Pty) Ltd

79.59%

Oakbay Resources and Energy
Limited [ORE]

T4.0%

Shiva Uranium Lid

Jc M;l;ltlﬁ mmces l oy
Various Joint
Ventures

48.0% (Direct]

Tegeta Exploration &
Resources (Pty) Lid

+
30.0% [Indirect)

L
Manganese, iron ore,
25.0% (Direct] copper and gold
»

[ Tegeta Resources (Piy)
Ltd

+

45.0% {indirect)

Drilling services

Oakbay is a majority shareholder in Oakbay Resources and Energy Ltd (“ORE”) which listed on the
JSE on 28 November 2014. ORE has a market capitalisation of R24 billion, and is an investment holding
company with a 74% interest in Shiva Uranium Limited, previously Uranium One Africa. Shiva
Uranium (“Shiva”) is Oakbay’s flagship mining and exploration company, focusing primarily on
uranium and gold deposits and the beneficiation thereof, with its main base of operations conducted on
the Dominion and Rietkuil mines, near the North West town of Hartbeesfontein.

JIC Mining Services (“JIC”) is one of the largest contract mining companies in South Africa boasting
a workforce of more than 3500 employees and revenue in excess of R1 billion. Major customers of JIC
includes Royal Bafokeng Platinum’s Rasimone Platinum Mines, Impala Platinum, Amplats, Hernic
Ferrochrome and Platinum Group Metals.

Tegeta Exploration and Resources (Pty) Ltd (“Tegeta”) is focussed on exploration and mining of coal,
holding 11 prospecting rights in the Witbank area. Tegeta currently supplies Eskom’s Majuba Power
Station and its major projects include Brakfontein (Portions 16, 17,22, 24,25 and 27) situated in Delmas
and Syferfontein and Welgezend situated 10km from Standerton.

Tegeta Resources (Pty) Ltd (“Tegeta Resources”) is an emerging exploration and mining company
focussed on the acquisition, exploration, development mining and trading of various commodities,
including but not limited to coal, chrome, manganese and iron ore. Tegeta Resources through its
subsidiary Idwala Coal have 63 million tonnes of proven reserves of bituminous coal covered under its
Vierfontein 61 IS and De Roodepoort projects



CME-209

209

In addition to the above mining assets, we also have various joint ventures in coal, anthracite, iron ore,
manganese, limestone, copper and gold projects, as well as drilling services company Blackedge
Exploration (Pty) Ltd.

3. Oakbay’s Offer (the “Offer”)

To date, we have had access to publically available information on OCM, conducted limited discussions
with Glencore executives, and gained access to further limited non-public information as at 30 June
2015 on OCM shared by Glencore, following our signature of a Confidentiality Agreement.

We are desirous of commencing negotiations for the purchase of OCM as soon as possible, and believe
that our Offer will be acceptable to you and OCM’s creditors.

As such, Oakbay offers the following in relation to the proposed acquisition of OCM:

» Oakbay commits to taking ownership of the environmental trust fund and liability as at 30 June
2015;

» (Oakbay commits to acquiring as a going concern, the assets and operations of OCM, including
property, plant and equipment, all working capital, but excluding long term borrowings, for a
consideration of R1.00 (“one Rand”), and further commits to funding OCM’s continuing
operations, including working capital, to fulfil its obligations for the remainder of the current Eskom
coal supply contract (to be ceded to Oakbay Investments), which terminates in 2018. Our
determination of the above is based on our review of the balance sheet of OCM, at 30 June 2015,
as set out in the Information Memorandum ; and

» (Oakbay commits to transferring all remaining employees of OCM to Oakbay in accordance with
Section 197 of the Labour Act, subject to a review of the existing terms of employment.

4. Conditions

The above Offer for OCM’s assets is subject to the conditions that a financial, technical, tax and legal
due diligence (collectively referred to as “Due Diligence”) is completed to our satisfaction, during a six
week period of exclusivity, that will be required.

In addition, Oakbay’s Offer will be subject to:

e Termination of the existing contract mining arrangements at OCM, which will not be transferred to
Oakbay;

e Requisite regulatory approvals, including, but not limited to, those required from the Department
of Mineral Resources (‘DMR’), in terms of sll of the Mineral and Petroleum Resources
Development Act, 2001 and the Competition Commission;

e All requisite Business Rescue approvals, and Glencore Board approval, to the extent required, and

e Conclusion of requisite written and binding agreements to give effect to the disposal.
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5. Contact details of key personnel
The main point of contact for Oakbay during the sales process will be:

Ronica Ragavan
Oakbay Investments (Pty) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton

Mobile: +27 83 402 1388
Email: ronica@oakbay.co.za

KPMG have been retained as our advisors on this matter and the contacts below should be copied in
all correspondence:

Nick Matthews Werner Jacobs

Partner, KPMG South Africa Head of Mergers & Acquisitions Associate Director, KPMG South Africa Mergers &
Acquisitions, Mining Transaction Leader Africa

Mobile: +27 83 452 8351
Mobile: +27 76 154 2089
Email: nick.matthews@kpmg.co.za

Email: werner.jacobs@kpmg.co.za

6. Financing

Based on our existing business operations and assets (i.e. without recourse to the assets of OCM), we
intend funding the proposed transaction from internal resources. However, we have received written
letters of support for the required funding from our financiers, which if required, would supplement
funding the proposed transaction, without recourse to the assets of OCM.

7. Approvals

The senior management and shareholders of Oakbay have approved the release of this Offer.

Whilst the proposed transaction would require regulatory approvals from various regulatory bodies, we
do not anticipate this transaction would meet with any objection.
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8. Confidentiality

The content and existence of this Offer is strictly confidential and should not be disclosed to any person
other than the Business Rescue Practitioners and OCM’s creditors.

In conclusion, we are pleased to have been given this opportunity to present this Offer. We would
appreciate the opportunity to meet to discuss this further at your earliest convenience. Oakbay is
enthusiastic about this proposal and confident that we will be able to deliver a mutually beneficial
transaction.

Yours sincerely

On behalf of Oakbay Investments (Pty) Ltd

) Wwﬂf’v

!

Nazeem Howa

Director
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Oakbay Investments (Pty) Ltd
Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton
Attention: Ronica Ragavan
Email; ronica@oakbay.co.za

cc
Nick Matthews

Partner, KPMG Sauth Africa Head of Mergers & Acquisitions:
Email: nick.matthews@kpmg.co.za

Werner Jacobs
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Associate Director, KPMG South Africa Mergers & Acquisitions, Mining Transaction Leader Africa

Email: werner.jacobs@kpmg.co.za

17 September 2015
Dear Sirs

OPTIMUM COAL MINE (PTY) LTD — NON-BINDING OFFER

We refer to your unsolicited non-binding indicative offer (“Offer”) for the acquisition of the assets
and operations of Optimum Coal Mine (“OCM"}) on the basis set out in your letter (“Transaction”).

At the outset, we wish to thank Oakbay Investments (Pty) Ltd (“Oakbay”) for its continued interest in
OCM. As we have previously advised, although we are not yet formally considering a corporate
transaction for OCM, if an offer is forthcoming which represents the best option for rescuing OCM,

we will obviously consider it.

Importantly, it is the duty of the business rescue practitioners to ensure that the best value is
obtained for the stakeholders of OCM and in so doing, as business rescue practitioners, we may be

required to engage in a formal expedited and competitive sales process.

course as to our plans in this regard.

Optimum Coal Mine (Pty) Ltd
(Registration No: 2007/005308/07)

A Glencore Operation

Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa

Tel.: +27 13 2965111

We will advise in due

Registered Address: 1% Floor, Nedbank Building, 23 Melrose Boulevard, Melrose Arch, Melrose North,

Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076

Johannesburg, 2196, South Africa

Tel: +27 11 772 0600 Fax: +27 11 772 0697

Directors: R Cohen, C M Ephron, P Mahanyele, T Ncube
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In any event, before we can consider your Offer, there are a number of aspects which require
further elaboration and clarification.

1. Interim period financing

As you are aware, the business of OCM is currently cash negative and requires funding of
approximately R120 million per month in order to continue operating. We would require
that the effective date of any Transaction would need to be no later than the date of
signature of the binding agreements. Please confirm that you would be willing to provide
the funding required to operate the business of OCM during the period from the date of
signature of binding agreements until the various conditions precedent {e.g. section 11,
Competition Tribunal approval etc.) are fulfilled. Please provide further details of your
internal resources that will be utilised for funding as well as copies of letters of support from
your financiers.

2. Post-commencement financing and pre-commencement creditors

As you will be aware, we have had to draw down on significant post-commencement
financing in order to operate OCM during the business rescue proceedings. As at the date of
this letter, we have drawn down approximately R115 million and we expect that by the end
of October 2015, we will have drawn down approximately a further R80 million. This post-
commencement financing is secured, has priority in terms of the Companies Act and needs
to he settled. Moreover, there are certain creditors whose pre-commencement debts have
not been settled but will need to be settled — this amounts to approximately R300 million.
Please confirm that you are willing to provide funding in order to enable the settlement of
such post commencement financing and pre-business rescue creditors in full.

3. Long-term borrowings

We note that your Offer specifically excludes the long-term borrowings of OCM.  These
fong-term borrowings are secured over the assets of OCM. These funders {which are third
party banks) will need to be incentivised in order to release such security over the assets of
OCM and to vote in favour of a business rescue plan providing for implementation of the
Offer, if it is proposed and accepted. Please provide us with your thinking as to what value
these funders will be provided for their security if your Offer is accepted and why they would
be incentivised to vote in favour of a plan that incorporates such an Offer.

4. Environmental liability

Your Offer refers to taking ownership of the Environmental trust fund and liability. Please
confirm that you are willing to assume all environmental liabilities and obligations {both
future and historical) relating to the operations of OCM.

5. Contractor

We note that it is a condition precedent to your Offer that the existing contract mining
arrangements be terminated. Please confirm whether you are willing to bear the costs
associated with the premature termination of such agreements or otherwise how you
expect such costs to be funded. These costs will be advised as part of the diligence but will
be substantial. Also, please confirm your position in relation to the employees of such
contractors and whether you are willing to take over any of such employees.
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Moreover, as you are aware, OCM currently operates both opencast and underground
mining activities. Please confirm how you intend to perform such activities post the
termination of such contracts, and, in particular, that you have the necessary expertise and
equipment to conduct underground mining activities. In this regard, we note that the
underground equipment and moveable infrastructure belongs to the underground mining
contractor and therefore JIC Mining Services (Pty) Ltd would need to take over existing
underground mining equipment (that belongs to the mining contractor) or replace such
equipment. In each case, this would require a significant capital investment. It would also be
helpful if you can give further detail in relation to the synergies that you foresee between JIC
Mining Services (Pty) Ltd and OCM.

6. Eskom

We note your reference to a cession of the Eskom contract to Oakbay. Please confirm that
you are willing to take assignment of all of OCM's rights and obligations under such Eskom
agreements including all accrued liabilities due to Eskom as at the date of such assighment
as well as all future obligations to deliver coal to Eskom until 31 December 2018 at the
current price provided in the Eskom contract.

Moreover, as the assighment of the Eskom contract to Oakbay will require the consent of
Eskom, please confirm the basis for your belief that Eskom will consent to such assignment.
We note that if we can get comfortable with the various other issues raised in this letter, we
will require that you obtain consent from Eskom to the assignment of the Eskom contract
prior to commencing a comprehensive due diligence which assignment must include a full
release in favour of OCM and affiliated entities for any liability of any nature whatsoever in
connection with or relating to the Eskom contract. There is obviously no purpose in
expending time and effort on this Offer, if Eskom is not willing to consent to such an
assignment. Please confirm that you do not expect this to be a problem.

The terms of this letter are confidential and may not be disclosed by Oakbay to anyone, other than
Oakbay's directors, officers, employees and advisors who have a need to know such information and
who have agreed to keep the terms confidential.

We look forward to hearing from you as soon as possible.

oursifaithfully

'

/
fr

Petar Van Den Steen

Joint Business Rescue Practitioners for Optimum Coal Holdings (Pty) Ltd {In Business Rescue) and
Optimum Coal Mine {Pty) Ltd (In Business Rescue)
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Private and Confidential

Piers Marsden

Matuson & Associates
1st Floor, One on Ninth
Cnr Glenhove Road and Ninth Street Melrose Estate

Johannesburg,
2196
pmarsden@matusonassociates.co.za

Peter Van Den Steen

V-Squared Business Rescue Services (Pty) Ltd
916 Wexford Drive

Woodlands Village

Dainfern

peter@v2rescue.co.za

21 September 2015

Optimum Coal Mine — Non-binding Offer

Dear Sirs

We wish to thank you for your letter of 17 September 2015 (“Response”) in response to our submission
of a non-binding indicative offer (“Offer”) for the acquisition of the assets and operations of Optimum

Coal Mine (“OCM”) (“Transaction”) on the basis set out in our letter dated 10 September 2015.

Your Response requested further elaboration and clarification on a number of aspects. Without in any
way derogating from our Offer, we set out below some points of clarification for your consideration.

89 Gazelle Avenue, Corporate Park South, Old Pretoria Main Road, Midrand Johannesburg, South Africa
Postal Address : Private Bag X 180, Halfway House, 1685, Johanneshurg, South Africa
Tel.: +27 11542 1000 Fax: +27 11 542 1100 www.oakbay.co.za
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1. Interim period financing

OCM is currently cash negative and requires funding of approximately R120 million per month. You
have requested that we provide funding required to operate the business of OCM, during the period
from date of signature of binding agreements until the various conditions precedent (e.g. section 11,
Competition Tribunal approval etc.) has been fulfilled.

Oakbay is desirous to complete the Transaction as soon as possible, and will commit to use its best
endeavours to expedite the completion of the transaction, including the approval required in terms of
section 11 of the Mineral and Petroleum Resources Development Act, 2001. Unfortunately, until such
time as Oakbay is able to get control over the assets and operations of OCM, it is not possible to commit
to cover the cost of interim financing.

However, should the requisite approvals not be received within 6 months of signature date, Oakbay will
commit to fully funding all reasonable interim finance from that time, subject to a limit of R120 million
per month.

In support of our commitment to honour the existing Eskom contract, and to cover interim finance, we
attach a letter of support from our bankers, Bank of Baroda (Johannesburg branch). In addition, we can
confirm we have liquid assets in the form of unencumbered short terms deposits to the value of
approximately R750 million.

2. Post-commencement financing and pre-commencement creditors

With regard to the post commencement financing provided prior to Business Rescue, Oakbay confirms
it will review this based on the final terms of any Transaction.

3. Long term borrowings

The settlement of the long term borrowings with third party banks will have to be negotiated. At this
time we have no understanding of the quantum of third party bank debt, and the nature of the security
the banks hold. Once a due diligence is performed and further details have been provided as to the
amount of debt outstanding with the third party banks, and the security held by these respective banks,
we shall be in a better position to comment. We would also need further clarification on any security,
held by the third party banks, over the draglines of OCM.

4. Environmental liability
Subject to due diligence, we would assume responsibility of the future obligation of OCM as well as

the historical obligation. However, we will also assume ownership of the current fund/s within the
company necessary to cover the historical environmental liability.

5. Contractor

In our opinion the Company’s Act provides for the suspension and/ or termination of current
contractors, and any resultant penalties would be a pre-commencement creditor. No cost pertaining to
termination of the contractor shall be borne by Oakbay.
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Oakbay currently operates a number of opencast and underground mines through its subsidiary JIC
Mining Services (Pty) Ltd (“JIC”). Whilst Oakbay believes that JIC replacing the current contractor at
OCM will result in potential synergies, Oakbay may employ a new third party contractor if this will
result in further benefits and synergies for OCM. As part of the due diligence, all underground mining
equipment will need to be inspected prior to any agreement to purchase these assets from the current
contractor.

6. Eskom

We confirm our willingness to take the assignment of all of OCM’s future rights and obligations under
the Eskom contract. We confirm our willingness to take on future obligations with regard to the delivery
of coal to Eskom until December 2018 at the current price provided in the Eskom contract.

It is noted that we will require the consent of Eskom to release OCM, and its affiliated entities, from its
future obligations with Eskom. We are confident that this consent will be forthcoming. In this regard,
we agree that this should be discussed immediately and propose that both parties concurrently approach
Eskom to seek an in principle agreement, and would propose the approach is made as soon as a
reasonable period of exclusivity (6 weeks) is granted to Oakbay.

7. Contact details of key personnel

The main point of contact for Oakbay during the sales process will be:

Ronica Ragavan
Oakbay Investments (Pty) Ltd

Grayston Ridge Office Park
Block A Lower Ground Floor
144 Katherine Street
Sandown, Sandton

Mobile: +27 83 402 1388
Email: ronica@oakbay.co.za

KPMG have been retained as our advisors on this matter and the contacts below should be copied in
all correspondence:

Nick Matthews Werner Jacobs

Partner, KPMG South Africa Head of Mergers & Acquisitions Associate Director, KPMG South Africa Mergers &
Acquisitions, Mining Transaction Leader Africa

Mobile: +27 83 452 8351
Mobile: +27 76 154 2089
Email: nick.matthews@kpmg.co.za

Email: werner.jacobs@kpmg.co.za
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8. Confidentiality

The content and existence of this letter is strictly confidential and should not be disclosed to any person
other than the Business Rescue Practitioners and OCM’s creditors.

We trust you will find all in order and we look forward to hearing from you. We would appreciate the
opportunity to meet to discuss this further at your earliest convenience. Oakbay remains enthusiastic
about this proposal and confident that we will be able to deliver a mutually beneficial transaction.

Yours sincerely

On behalf of Oakbay Investments (Pty) Ltd

(™

Nazeem Howa

Director
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Devi Pillay

From: Piers Marsden <pmarsden@matusonassociates.co.za>

Sent: 17 September 2015 16:58

To: shaun.blankfield@glencore.com; Shaun Teichner; murray.houston@glencore.com;
Lauren Becker; Eric Levenstein; David Hertz

Subject: FW: Optimum Coal Mine

Attachments: Eskom Proposal 17S5ep.pdf

FYI

From: piers m <pmarsden@matuysonassociates.co.za>

Date: Thursday 17 September 2015 at 4:56 PM

To: Matshela koko <matshela.koko@eskom.co.za>

Cc: MolefeB <MolefeB@eskom.co.za>, <rishaban.moodley@dlacdh.com>, Peter van den Steen

<peter@v2rescue.co,za>, "Clinton.Ephron@glencore.com” <Clinton.Ephron@glencore.com>
“1hject: Optimum Coal Mine '

Hi Matshela

| hape this finds you well. As per our discussion last week Friday, attached please find a proposal for your consideration.

Please contact me if you have any queries.

Regards
Piers

Piers Marsden

c: +27(0)83 586 6751 1 +27(0)11 728 T166/7

fi +27(0)86 554 998 w: www.matusonassociates.cc.zg

MATUSON

ASSOCIATES

Sheuld you net be the addressee and receive this e-mail by mislake, kindly nolify the sender, and delete this e-mall, mmedialely and do not disclose or use same in any
manner whalsoever. Views and opinions expressed in this e-mall are those of the sender unless cloarly stated as those of the company. The company accepls no
iiakility whatsoever for any foss or damages whatsoever and howsoever incurred, or suffered, resuliing, oF arising, from the use of this emalil or ifts attachments. The

company does not warrant the integrity of this e-mail nor that it is free of errors. viruses, interception or inferference.
Please consider the environment befare printing this emall.

T




OPTIMUM
COAL
MINE

WITHOUT PREJUDICE
SUBJECT TO CONTRACT
CONFIDENTIAL

Eskom Holdings SOC Limited
Megawatt Park

Maxwell Drive

Sunninghill

Attention: Brian Molefe: Acting Chief Executive Officer
E-mail: MolefeB@eskom.co.za

Matshela Koko ;: Group Executive —Technology and Commercial

E-mail matshela.koko@eskom.co.za

Cliffe Dekker Hofmeyer
Attention: Rishaban Moodley

E-mail: rishaban.mood_l_ey@diacdh.cqm
17 September 2015
Dear Sirs

OPTIMUM COAL MINE (PTY) LTD (IN BUSINESS RESCUE) : SETTLEMENT PROPOSAL

We refer to our recent discussions regarding a resolution of the current disputes between Optimum
Coal Mine (Pty) Ltd (“OCM”) and Eskom SOC Limited (“Eskom”) relating to the coal supply
agreement between OCM and Eskom (“CSA”).  As we have advised previously, Eskom is a key
stakeholder in the business rescue proceedings of OCM and no rescue of OCM is possible unless
there is a resolution of the outstanding disputes between OCM and Eskom including the hardship
and penalty disputes. We do, however, appreciate Eskom’s position that it has a binding agreement
with OCM with certain accrued rights and that it cannot simply forego all of these rights in order to
rescue OCM.

Optimum Coal Mine (Pty) Lid
(Registration No; 2007/005308/07)
A Glencore Operation
Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope
Mailing Address: Private Bag X1201, Pullenshope, 1096, South Africa
Tel.: +27 13 2965111
Registered Address: 1 Floor, Nedbank Building, 23 Melrose Boulevard, Melrose Arch, Melrose North,
Johannesburg, 2196, South Africa
Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076
Tel: +27 11 7720600 Fax: +27 11772 0697

Directors: R Coher, C M Ephron, P Mahanyele, T Neube
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Accordingly, we have, together with the management of OCM, sought to develop a proposal which
meets Eskom’s key requirements while at the same time ensures that OCM is able to emerge from
business rescue as a sustainable long-term supplier to Eskom.

This proposal consists of three components:

%  an extension of the CSA which is designed to secure a long-term source of supply for Eskom
and allow for a price averaging which will provide some short-term relief for OCM until
2019;

= areasonable settlement of the alleged penalties which Eskom believes it has accrued against
OCM; and

» the implementation of a new black economic empowerment transaction to make OCM a
majority black owned company.

1. Extension of the CSA

We trust that Eskom and its advisers have now had sufficient time to consider the substantial
financial information that was delivered to Eskom’s attorneys on the 1% and 2™ of September
2015 and that it is clear to Eskom that OCM is suffering severe financial hardship as a result of
the Eskom contract. We fully appreciate that even if Eskom accepts that OCM is suffering
financial hardship, this is not necessarily a justification for Eskom to agree to any amendments to
the CSA as Eskom believes that it has a binding contract that it is entitled to enforce.

We do, however, believe that Eskom cannot ignore the fact that the contract has a hardship
clause which provides in its opening clause that it was the parties' intention that the agreement
shall operate between them with fairness and without undue hardship to any party. While we
accept that some level of subsidy from OCM’s export operations was contemplated in the CSA, it
could never have been contemplated that OCM would suffer such an extreme level of hardship
or that the agreement would result in OCM suffering billions of Rands of lasses over the term of
the agreement.

Accordingly, Eskom would be acting in accordance with the principles set out in the CSA if It
agrees to an accommodation in favour of OCM in order to ensure that OCM can emerge from
business rescue and remain a long-term sustainable supplier to Eskom. Obviously, any such
accommodation should insofar as possible also be in Eskom'’s standalone interests. Accordingly,
after discussions with management and the shareholders of OCM, we wish to make the
following indivisible proposal to Eskom which we believe meets these requirements:

o the duration of the CSA will be extended until 2023 to match the remaining useful life of
the Hendrina power station; '

o the tonnage to be delivered during such extension will be 27.5 million tons (i.e. 5.5
million tonnes per annum);

s the price for the coal delivered during the extension will be R630 per ton at a CV of 23
Mj/kg {moisture free) (subject to agreed inflationary adjustments with effect from 1
October 2015). We believe that this price is consistent with what Eskom could expect to
achieve in a standalone new negotiation with OCM for this quantity of coal at this
quality in 2019;

¢ the price for the coal for the period from 1 October 2015 to 31 December 2018 will
remaln unchanged, however, in order to provide some relief to OCM during the period
until 2019, the price for the remainder of the CSA will be averaged out s0 that Eskom wiil
pay a weighted average price of R443 per ton at a CV of 23 Mj/kg (moisture free)
(subject to agreed inflationary adjustments with effect from 1 October 2015} for the
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remainder of the CSA from 1 October 2015 to 31 December 2023. This average has
been calculated on R156 per ton for the remaining 3.25 years {i.e. 17 875 000 tons) and
then R630 for the next 5 years (i.e. 27 500 000 tons).  The weighted average price of
R443 per ton would still be less than OCM’s average cash cost of production over the
remainder of the extended CSA; and

the specifications and price adjustment regime for the remaining coal to be dellvered
under the CSA will be amended to be consistent with the penalties and price adjustment
regime agreed during the previous settlement discussions between OCM, the Eskom
negotiating team and the Hendrina power station. These are set out in Annexure A for
your ease of reference,.

2. Penalties

Eskom has instituted claims against OCM for alleged non-campliance with the specifications set
out in the CSA (and the addenda thereto), in amounts aggregating to approximately R2.2 billion.
As you are aware, OCM disputes this amount and we believe that there is no reasonable basis to
justify a penalty of this amount having regard to the history and background circumstances
surrounding the imposition of penalties arising out of the CSA and that Eskom has no reasonable
prospect of recovering this amount in an arbitration (this is separate from the issue as to
whether OCM would, in fact, be able to settle such penalties if an award was made against it}. In
this regard, we note the following:

the CSA includes a renegotiation clause in terms of which if at any time either party is of
the view that the specifications in the CSA are no longer properly and/or realistically
representative of the coal which OCM could reasonably expect to produce from its
resource, it could request a renegotiation of the specification following which the parties
would be required to enter into discussions and negotiations in good faith regarding the
amended specification;

in April 2013, OCM advised Eskom that the mine could no longer produce coal meeting
the specifications and triggered the renegotiation clause;

following the service of such notice, OCM and Eskom engaged in a process whereby
OCM sought to demonstrate to Eskom that it was unable to meet the specification. This
process endured until January 2014 during which time OCM provided significant
information to Eskom regarding the difficulties it was having. Eskom has never disputed
the technical reasoning put forward by OCM as to why it cannot meet the sizing
specification.  Eskom explicitly refrained from imposing any penalties regarding sizing
during these negotiations in recognition of the fact that OCM had triggered the
renegotiation clause;

this renegotiation process was eventually subsumed into the broader settlement
discussions which culminated in the signing of the Co-Operation Agreement in May 2014
which suspended all penalties. During the settlement discussions, there were extensive
negotiations on the specifications with primary energy and the Hendrina power station
and ultimately a specification was agreed in relation to sizing which matches that which
OCM delivered during the periad from 2012 to 2015. [f thisis a specification that the
power station was capable of accepting, then clearly the delivery of coal meeting that
sizing specification during most of 2012 to 2015 could not have caused any meaningful
damage to the power station;

if the Co-Operation Agreement had not heen signed, and Eskom had not agreed to
amend the specification, it is very likely that the dispute regarding the sizing
specification would have, at that time, been referred to arbitration for dispute
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resolution. If that had happened, Eskom would not have been able to impose the
historical penalties for sizing;

v if the sizing penalty is excluded, then the sole basis for imposing a penalty would be in
relation to ash and CV. As the Eskom negotiating team is aware, there is significant
disagreement between Eskom and QCM regarding the imposition of the ash and CV
penalties and the wording of the agreement does not support the penalties imposed by
Eskom; and

= the factors set out above would present compelling defences in relation to any claim for
penalties together with other defences such as the Conventional Penalties Act, waiver,
estoppel etc.

In summary, we do not believe that any penalty is justifiable, but as part of an overall
settlement, OCM would be willing, on a without prejudice basis, to pay a reasonable amount
in full and final settlement of all penaities andfor damages alleged to be owing by OCM
and/or its affiliated entities under or in connection with the CSA as at the date of signature
of the amended CSA (including any alleged damages arising during the business rescue
proceedings}. We propose that once we have agreement on the balance of the proposal set
out in this letter, we have a discussion regarding an appropriate settlement figure. As part
of this discussion, we would also like to discuss the amounts withheld by Eskom for coal
delivered during July and August 2015.

Obviously, OCM will not be in a pasition to settle any agreed settlement amount in cash, and
therefore we would like to propose two options to Eskom as a method of settling such
settfement amount.

= Issue of equity

The first option is that Eskom be issued an equity stake in OCM in order to settle the
agreed settlement amount. The exact percentage will need to be discussed and agreed
after agreement on the settlement amount. We believe that this would be a reasonable
solution for Eskom in that it provides significant upside if export prices rally and it
recognises that requiring OCM to settle the penalties in cash will impair OCM's ability to
become a sustainable supplier to Eskom.

We understand that Eskom has expressed a reluctance to hold equity interests in mines,
but Eskom would in due course be able to dispose of such stake or it could nominate a
third party to acquire such shares, subject to OCM’s agreement.

* Reduction of price

The second option is that Eskom be afforded a reduction in price on the coal purchased
“for the remainder of the term of the CSA in order to settle such penalties. This reduced
price would obviously provide more certainty to Eskom but would not allow Eskom to
participate in any upside in OCM.

3. Black Economic Empowerment transaction :

The indirect major shareholders of OCM, Pembani Group Pty Ltd (which merged with Shanduka
Resources Pty Ltd) (“Pembani”) and Glencore Plc, have agreed a new BEE transaction in order to
increase the black ownership of OCM to above 50% in line with Eskom’s stated policy of sourcing
coal from majority black-owned suppliers.
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We note that as Pembani will be increasing its existing stake in OCM, they have requested to be
directly involved in the negotiations of the proposal. They therefore have requested to
participate in all future meetings in relation to this proposal.

Conclusion
We believe that this proposal represents a compelling offer for Eskom which allows Eskom to:

= secure a long-term sustainable supply of high quality coal for the remainder of the useful
life of the Hendrina power station from a majority black supplier;

= ensure that Eskom continues to obtain the benefit of its existing low price CSA by using
such price to reduce the price payable for the coal for the post 2018 period; and

» be compensated at a fair level for the penalties which it believes it has accrued.

This proposal will obviously also ensure the fong-term sustainability of the OCM business and
prevent the negative consequences that would arise for all stakeholders from a liguidation of OCM.

As you will appreciate, we have significant time constraints during the business rescue proceedings
and if we are to finalise this proposal before the deadline for the publication of the business rescue
plan (i.e. 30 October 2015), we need to receive Eskom’s feedback as soon as possible. Accordingly,
we request that Eskom respond to this proposal by Friday, 25 September 2015. If Eskom is willing to
accept this proposal, we and the management of OCM are prepared to dedicate all necessary
resources to ensure that the proposal is implemented as soon as possible,

Please contact us if you have any queries.

We look forward to hearing from you.

-7

Clinton Ephron

Chief Executive Officer

Optimum Coal Mine (Pty) Ltd {In Business Rescue}

LRt
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Annexure A — Specifications and Price adjustments
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Maonthly Adjustment through
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[
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- <6mm .% s 55% 1 . Nahe . average below
<2.38mm % <35% None
<0.81mm % £20% »20% No rejection
%

1 The Parties agree that in respect of AFT (initial deformation), the Expected Quality Parameter
sets out the quality which OCM expects to deliver, However, if OCM does not meet the
Expected Quality Parameter, there will be no rejection, penalty or adjustment and OCM shall
not be liable for any claim and/or damage.

2 If a consignment of coal on a particular day is rejected due to the weighted daily average not
meeting the CV, Ash, Sulphur or Volatiles Quality Parameter Limit, then -

2.1 Eskom shall not pay for such consignment of coal and such consignment of coal will not
 reduce the Total Contract Quantity; and ‘ :

2.2 - such consignment of coal shall not be included in the calculation of the monthly
weighted average for Abrasive Index and Sizing {l.e. the relevant weighted average shall
be calculated in respect of the coal delivered over the balance of the days in the relevant
month).

3 In the event that monthly weighted average Abrasive Index level of coal delivered by OCM in a
month is > 700 mgFe/4kg, OCM will be liable to pay a penalty to Eskom in respect of each ton
of coal delivered during that month, calculated on the following basis:

> 700-800 R 4.92 per ton
> 800-850 R 6.15 per ton
> 850-900 R7.38 per ton

> 900 R11.07 per ton

4 In the event that the monthly weighted average size distribution of coal delivered by 0CM in a
month contalns more than 20% of coal with a size of 0.81mm, OCM shall be liable to pay
Eskom a penalty as follows: '

A=Bx{C—20%)*D
where:

A= the sizing penalty to be calculated;

B= the total number of tons of coal delivered by OCM during the relevant month;
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C= the weighted average percentage of coal delivered during the month with a sizing of
less than 0.81mm;

D= 50% of the price per ton paid by Eskom for the coal delivered during the month.

OCM shall notify Eskom if the coal being delivered is above the Quality Parameter Limit for
moisture and shall stop delivering such coal and request Eskom if they want OCM to continue
delivering such coal which does not meet the Quality Parameter Limit in respect of moisture.
Eskom shall then within one hour advise OCM whether it wishes to accept delivery of such
coal. If Eskom elects to receive such coal, then, notwithstanding the moisture parameters of
such coal being above the Quality Parameter Limit, the price of such coal shall be paid by
Eskom and such coal shall be deemed delivered and reduce the total contract gquantity.
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1 Protea Place Sandown 2196 2 2 8
Private Bag X40 Benmore 2010

South Africa

Dx 42 Johannesburg

T +27 (0)11 562 1000 CI 1 7
CLIFFE DEKKER HOFMEYR

F +27 (0)11 562 1111
E jhb@cdhlegal.com
W www.cliffedekkerhofmeyr.com

Also at Cape Town

Optimum Coal Mine (Pty) Ltd Our Reference R Moodley
Account Number 01949978

Your Reference Clinton Ephron

Attention: Mr Clinton Ephron: Chief Executive Officer

' ' Direct Line (011) 562 1666

Matuson Associates and V-Squared Business

Rescue Services (Pty) M Direct Telefax (011) 562 1466

Business Rescue Practitioners Direct e-mail rishaban.moodley@cdhlegal.com
Date 30 September 2015

Attention: Mr Piers Marsden
Email: optimumcoal@matusonassociates.co.za

Dear Sir

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE): SETTLEMENT
PROPOSAL

1 We refer to your letter dated 17 September 2015.

2 We have been instructed that Eskom SOC Limited ("our client") has considered your proposal and is
not at this stage prepared to entertain it for, inter alia, the following reasons —

2.1 any discussion and negotiation on the new contract price for coal to the Hendrina Power
Station will only be considered closer to 2017 and not at this stage prior thereto;

2.2 the penalty claim is not negotiable and it should be settled in full without any delay.

3 We record that it has come to our client's attention that assets are being stripped at the Optimum
mine. Our client requires full details of all assets that has been removed or stripped, and, an
undertaking by no later than close of business today, that the Business Rescue Practitioners,
would immediately desist with such actions, failing which our client reserves the right to take the
appropriate legal steps.

4 Our client's rights remain strictly reserved.

CHAIRMAN AW Pretorius CHIEF EXECUTIVE OFFICER B Williams CHIEF FINANCIAL OFFICER ES Burger

DIRECTORS: JOHANNESBURG A Abro N Altini JA Aukema CD Baird CA Barclay R Beerman E Bester P Bhagattjee R Bonnet CJ Botes TE Brincker IH Burger CWJ Charter
M Chenia CJ Daniel EF Dempster S de Vries ML du Preez L Erasmus BV Faber JJ Feris TS Fletcher L Franga TG Fuhrmann F Gattoo MZ Gattoo S Gill SB Gore J Govender
AJ Hofmeyr Q Honey WH Jacobs WH Janse van Rensburg CM Jesseman JCA Jones TTM Kali J King Y Kleitman LJ Kruger J Latsky AM le Grange FE Leppan® AG Lewis
BC Maasdorp Z Malinga G Masina HW Mennen B Meyer WJ Midgley R Moodley MG Mphafudi GL Noeth BP O’Connor N Parbhoo A Patel JS Pennington GH Pienaar V Pillay
DB Pinnock AM Potgieter AW Pretorius AG Reid M Serfontein P Singh-Dhulam NTY Siwendu WHH Thyne D Vallabh HR van der Merwe JJ van Dyk WPS van Wyk NJ von Ey
JG Webber MF Whitaker JG Whittle DA Wilken B Williams LD Wilson JM Witts-Hewinson MP Yeates

DIRECTORS: CAPE TOWN AC Alexander RD Barendse TJ Brewis MA Bromley MR Collins HC Dagut A de Lange LF Egypt GT Ford S Franks DF Fyfer SAP Gie JW Green

AJ Hannie AM Heiberg PB Hesseling ClI Hindley RC Horn S Immelman JH Jacobs R Jaga A Kariem 1J Lessing GC Lumb RE Marcus S| Meyer A Moolman NW Muller J Neser
FT Newham G Orrie® CH Pienaar L Rhoodie MB Rodgers BT Rubinstein BPA Strauss DM Thompson CW Williams TJ Winstanley

EXECUTIVE CONSULTANTS: HS Coetzee PJ Conradie MB Jackson

CONSULTANTS: A Abercrombie JMA Evenhuis” CH Ewing EJ Kingdon FF Kolbe

SENIOR ASSOCIATES: F Ameer-Mia G Barkhuizen-Barbosa MA Bobat B Brown L Brunton K Caddy E Chang NS Comte J de Vos YM Dockrat L Engelbrecht T Erasmus
TV Erasmus P Jani* T Jordaan KJ Keanly JA Krige H Laing CJ Lewis HJ Louw NS Mbambisa N Mchunu N Mia T Moodley CP Muller DJ Naidoo AP Pillay KS Plots
B Pollastrini NA Preston JR Ripley-Evans LJ Salt BJ Scriba T Suliman FJ Terblanche T Tosen M Treurnicht R Valayathum M van Zweel MF Ward NI Zwane

CLIFFE DEKKER HOFMEYR SERVICES PROPRIETARY LIMITED DIRECTORS: ES Burger JA Cassette Z Omar* R van Eeden B Williams

#British *Canadian ~Dutch *Zimbabwean Cape Town Managing Partner

Cliffe Dekker Hofmeyr Inc. Reg No 2008/018923/21



CME-229

OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE): SETTLEMENT 229
PROPOSAL
30 September 2015 2

Yours faithfully

RISHABAN MOODLEY/JACKWELL FERIS
CLIFFE DEKKER HOEMEYR INC
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WERKSMANS

ATTORNEYS

DELIVERED BY EMAIL

Johannesburg Office
155 5th Street
Sandton 2196 South Africa
Private Bag 10015
Attention: Rishaban Moodley Sandton 2146
Email: rishaban.moodley@dlacdh.com Docex 111 Sandton
Tel +27 11 535 8000
Fax +27 11 535 8600
www.werksmans.com
enquiries@werksmans.com

Cliffe Dekker Hofmeyr

YOUR REFERENCE:

OUR REFERENCE: Mr E Levenstein/Ms L Becker/Ib/OPTI13168.19/#3482477v1
DIRECT PHONE: +27 11 535 8237/8196

DIRECT FAX: +27 11 535 9737/8796

EMAIL ADDRESS: elevenstein@werksmans.com/Ibecker@werksmans.com

5 October 2015
Dear Sirs

OPTIMUM COAL MINE PROPRIETARY LIMITED ("OCM") (IN BUSINESS RESCUE):
SETTLEMENT PROCESS

1 We refer to your letter dated 30 September 2015.

2 We are disappointed that you have made no attempt to engage with the substance of our
proposal or to make any counterproposal. Our clients are considering how to proceed and we
will revert in due course.

3 Our clients categorically reject the allegation that any assets are being stripped at the
Optimum mine. No assets have been removed from the Optimum mine except for certain
arm's length disposals of minor assets that were surplus to requirements, which have been
approved by the joint business rescue practitioners in accordance with section 134 of the
Companies Act and the secured creditor who has taken possession of all of OCM's movable
assets.

4 Our clients' right remains reserved.

Yours faithfully

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.

Werksmans Inc. Reg. No. 1990/007215/21 Registered Office 155 5th Street Sandton 2196 South Africa

Directors D Hertz (Chairman) AL Armstrong BA Aronoff DA Arteiro T Bata JD Behr AR Berman NMN Bhengu L Bick HGB Boshoff GT Bossr TJ Boswell
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JA Gobetz R Gootkin ID Gouws GF Griessel J Hollesen MGH Honiball VR Hosiosky BB Hotz HC Jacobs TL Janse van Rensburg N Jansen van Vuuren
G Johannes S July ] Kallmeyer SLG Kayana A Kenny BM Kew R Killoran N Kirby HA Kotze S Krige PJ Krusche P le Roux MM Lessing E Levenstein ]S Lochner
JS Lubbe BS Mabasa PK Mabaso MPC Manaka H Masondo C Moraitis P Mosebo KO Motshwane L Naidoo J Nickig 1) Niemand BPF Olivier WE Oosthuizen
S Padayachy M Pansegrouw CP Pauw AV Pillay T Potter BC Price AA Pyzikowski RJ Raath A Ramdhin L Rood BR Roothman W Rosenberg NL Scott TA Sibidla
LK Silberman JA Smit ]S Smit B Sono CI Stevens PO Steyn J Stockwell W Strachan JG Theron JJ Truter KJ Trudgeon DN van den Berg HA van Niekerk
FJ van Tonder JP van Wyk A Vatalidis RN Wakefield DC Walker D Wegierski M Wiehahn DC Willans DG Williams E Wood BW Workman-Davies

JOHANNESBURG « CAPE TOWN « STELLENBOSCH « TYGER VALLEY
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CONFIDENTIAL
Non-Binding Term Sheet
7 October 2015

Acquisition of stake in Optimum Coal Mine

1 Pembani Group (Pty) Ltd ("Pembani") will conclude an agreement with Optimum Coal
Holdings (Pty) Ltd {in Business Rescue) ("OCH") in terms of which it will acquire 100% of
OCH's shares and claims in Optimum Coal Mine (Pty) Ltd (in Business Rescue) ("OCM") for a
consideration of R1 (the "Transaction").

2 The Transaction will include a very limited set of warranties relating only to title and otherwlse
the shares in OCH and OCM will be sold on an "as is" basis.

3  The existing management agreements between OCM and other Glencore group companies will
remaln In place, but wlill be subject to termination by either party on 30 days' written notice.

4 If OCM wishes to terminate the coal purchase agreement with Glencore International AG
("GIAG") It shall be entitled to do so subject to payment of a compensation payment. OCM will
negotlate and agree with GIAG the amount of the compensatlon payment, and failing
agreement the amount of the compensation amount will be referred to an independent expert
for determination.

5  The Transaction will be subject to the followlng conditions precedent ("CPs"):

5.1 Pemban| completing a limited due diligence Into the technical, financlal, legal, commercial
and environmental affairs of OCH and OCM and being satlsfied with the results of such
due diligence lnvastigation;

5.2 approval of a business rescue plan providing for the OCM disposal by 75% of the
creditors' voting interests and 50% of the independent creditors' voting Interests;

5.3 conclusion of an agreement hetween OCM, OCH and Eskom Holdings SOC Limited
("Eskom™) In terms of which:

5.3.1 OCM and Eskom conclude an amendment to the 1993 coal supply agreement
("CSA"), on terms on which are satisfactory to Pembani; and

5.3.2 Eskom Irrevocably and unconditionally releases OCH and Its afflliated entities from
any and all historical and future liability and cbligations arising from the CSA,
Including all llability for historlcal penalties claimed by Eskom;

5.4 conclusion of agreements between OCH, OCM, OCT and FirstRand Bank Limited, Nedbank
Limited and Investec Bank Limited (collectively, the "Lenders") In terms of which the
Lenders approve the Transaction and an agreed portion of the debt of OCH Is transferred
from OCH to OCM, and OCH and Its subsidlaries, including OCT, are released from llability
In raspect of such transferred portion;

5.5 approval by RBCT of a new Coal Exporter in relation to Optimum Coal Terminal (Pty) Ltd;
and
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5.6 approval of the Transaction by the Competition Authcritles, the Minister of Mineral
Resources and, to the extent necessary, the Exchange Control Department of the South
African Reserve Bank (or an authorised dealer In foreign exchange).

6 The long-stop date for the:

6.1 CP In paragraph 5.1 will be 3 November 2015;
6.2 CPs in paragraphs 5.2, 5.3 and 5.4 wlli be 11 January 2016; and
6.3 balance of the CPs will be 30 June 2016.

7  Shanduka Resources (Pty} Ltd ("Shanduka Resources") and GIAG will sign an amendment to
the Sale of Debt Agreement dated 28 July 2015 and the Payment Instruction Agreament dated
31 July 2015, in terms of which Shanduka Resources will purchase from GIAG an additional
R60 million of debt held by GIAG in OCH on the basis that the purchase price for such debt will
be settled out of the next dividend payable by Shanduka Coal (Pty) Ltd to Shanduka
Resources.

8 Pembani will with effect from the date of fulfliment of the CP in paragraph 5.1 until clesing or
lapsing of the Transaction provide all post commencement finance ("PCF") required by OCM in
crder to continue operating and supplying Eskom under the CSA and the agreement reached
with Eskom for Interim supply until the end of October, which is approximately R120 million
per month. If the Transaction becomes unconditlonal, the Pembanl PCF will become
shareholder debt In OCM.

9  Piruto, OCH and Pembani shall negotiate and execute the long-form agreements to glve effect
to the Transaction by no later than 16 October 2015 and wlll jointly announce the Transaction
on signature of the long-form agreements. OCH will negotiate with Pembani exclusively until
16 October 2015,

10 Glencore and Pembani will within the next year negotiate regarding a possible acquisition by
Pembanl of a further interest in OCH and/or Koornfonteln Mines (Proprietary) Limited.

11 This term sheet is non-binding and Is subject to the conclusion of long form agreements and
Internal approvals of the partles, including without limitation, the Pembanl Group and
Shanduka Group boards.




1

1.1

1.2

1.3

2.1

2.2

2.3

3

3.11

CE20

NON-DISCLOSURE AND EXCLUSIVITY AGREEMENT

Parties

Optimum Coal Mine Proprietary Limited (registration number
2007/005308/07) (in business rescue and represented by the Business
Rescue Practitioners) ("OCM”");

Optimum Coal Holdings Proprietary Limited (registration number
2006/007799/07) (in business rescue and represented by the Business
Rescue Practitioners) ("OCH");

Pembani Group Proprietary Limited (registration number 1994/007085/07)
("Receiving Party");

(each a2 "Party" and collectively, the "Parties")

Purpose and Transaction

OCM, OCH (collectively, the “Disclosing Parties”) and the Receiving
Party are discussing and evaluating a potential transacticn relating to the
acquisition of the whole or a part of the ordinary shares in, or the assets
of, OCM (the "Transaction").

The Disclosing Parties wish to disclose certain proprietary, secret and
confidential information to the Receiving Party in connection with and for
the purposes of the Transaction ("Purpose").

The Parties agree that any such disclosure of such Confidential Information
shall be on the terms set out in this agreement.

Definitions

3.1

In this agreement, "Confidential Information" shail mean any technical,
financial, commercial, scientific information, know-how, trade secrets,
processes, notes, memoranda, methodology, designs, drawings, technical
specifications and data information (whether oral, written, electronic or in
any other form) relating to the Transaction, and/or the Disclosing Parties
and/or their businesses or investments made available by or on behaif of
the Disclosing Parties whether before or after this agreement is actually
entered into, for the Purpose, together with any information derived from
such information (including any analyses, compilations, studies and other
material prepared by the Receiving Party in any form whatsoever that
contain or otherwise reflect or are generated from such information),
including, without Ilimitation, the fact that the Transaction is in
contemplation or any information concerning the terms, status or progress
of the Transaction and the existence of this agreement. Confidential
Information shall, however, not include any information to the extent that
such information:

is already known to the Receiving Party or any of its
Representatives at the date of disclosure by the Disclosing Parties
under this agreement;
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3.1.2

3.1.3

3.1.4

4.1

4.1.1

4.1.2

4.2

4.2.1

4.2.2

4.2.3

4.2.3.1

4.2.3.2

4.2.3.3

is, at the time of such disclosure by the Disclosing Parties, already
published or generally available to the public;

which, after the time of such disclosure by the Disclosing Parties, is
published or becomes generally available to the public, other than
through the act or omission of the Receiving Party; or

is acquired independently from a third party that has the right to
disseminate such information at the time it is disclosed to the
Recelving Party without any obligation of confidentiality to the
Disclosing Parties.

Confidentiality and Non-Use Undertakings

The Receiving Party acknowledges that

the Confidential Information to be disclosed to the Receiving Party
is a valuable, special and unique asset proprietary to the Disclosing
Parties; and

any unauthorized disclosure of the Confidential Information will
prejudice the Disclosing Parties' operations and business interests.

The Receiving Party undertakes, subject to 4.3:

to treat the Confidential Information as strictly confidential and to
take all reasonable steps to protect the Confidential Information
and keep it secure from unauthorised persons, adopting reasonable
standards of care;

to only make such copies of any Confidential Information as are
reasonably necessary for the Purpose and shall take reasonable
steps to ensure that any such copies and the originals are
protected against theft or unauthorised access;

not to, directly or indirectly, disclose to any third party any of the
Confidential Information; provided that the Receiving Party shall be
entitled to disclose the Confidential Information to its employees,
directors, officers, professional advisers, consultants, and/or agents
("Representatives") who:

have a need to know {and then only to the extent that each
such Representative has a need to know);

are aware that the Confidential Information should be kept
confidential;

are aware of the Receiving Party's obligations in relation to
such Confidential Information in terms of this agreement;
and
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4.2.3.4

4.2.3.5

4.2.3.6

4.2.4

4.2.5

4.3

4.3.1

4,3.2

4.3.3

have been directed by the Receiving Party to keep the
Confidential Information confidential and have undertaken
to keep the Confidential Informaticn confidential on terms
no less stringent than those set out in this agreement,

provided further that:

the Receiving Party shall take reasonable steps to ensure
that any Representative to whom the Confidential
Information is disclosed complies with the terms of this
agreement; and

any use or disclosure of the Confidential Information by any
Representative in a manner which is contrary to the terms
of this agreement shall constitute a breach of this
agreement by the Receiving Party;

to use the Cenfidential Information solely for the Purpose and not
to use or expleit the Confidential Information for its own benefit
(including in any subsequent proceedings), or to ailow any other
person to do so, without the Disclosing Parties' written consent;

to the extent permitted by law and reasonably possible in the
circumstances, to inform the Disclosing Parties immediately if the
Receiving Party becomes aware of, or reasonably suspects there
has been, a breach by it of the obligations in this agreement.

The Receiving Party may disclose the Confidential Information to the
extent that such Confidential Information is required to be disclosed under
any applicable law or regulation, excluding contractual obligations, or any
order of court or governmental body {as advised by external legal
counsel); provided that:

the Receiving Party shall only disclose the minimum of the
Confidential Information that it is legally reguired to disclose (as
advised by external legal counsel);

the Receiving Party shall give notice to the Disclosing Parties prior
to such disclosure in order to enable the Disclosing Parties to take,
at the Disclosing Parties' expense, such steps as they deem
necessary to prevent such disclosure and the Receiving party will
take such steps as the Disclosing Parties may reasonably require
for that purpose and the Receiving Party shall keep the Disclosing
Parties promptly and fully informed of all developments relating to
any such potential disciosure; and

if any such disclosure would include the identity of the Disclosing
Parties (or any of their subsidiaries), then the disclosure of such
identity shall require either (i) the consent of the Disclosing Parties
or (i} the written advice of external legal counsel of the Receiving
Party to the effect that such disclosure is required.
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5

5.1

5.2

Return of Confidential Information

The Confidential Information shall remain the property of the Disclosing
Parties, and the Receiving Party shall, if so directed by any of the
Disclosing Parties, return to the Disclosing Parties and/or destroy all
Confidential Information furnished to it by the Disclosing Parties together
with all copies, notes and memoranda relating thereto (including electronic
copies) in its possession or control, and will not retain, and will procure
that none of its Representatives retains, directly or indirectly, any copies,
extracts or other reproductions, in whole or in part, of the Confidential
Information, provided that in the event that the Receiving Party is unable
to destroy any electronically held information and/or documentation by
virtue of the same being retained in the Receiving Party’s backup system,
or if any material containing Confidential Information is required to be
retained by applicable law, corporate governance requirements or for
professional record keeping purposes, the Receiving Party agrees that
such information and/or documentation will not be used subsequently by it
and when possible, shall be destroyed in accordance with the Receiving
Party’s regular ongoing records management procedure.

The return and/or destruction and/or erasure of Confidential Information
shall be confirmed by a director of the Receiving Party to the Disclosing
Parties in writing

No representation or warranty

The Confidential Information does not purport to be all inclusive and the
Disclosing Parties make no representations or warranties, express or implied, as
to the quality, accuracy, reliability or completeness of the Confidential
Information, and the Receiving Party expressly acknowledges the inherent risk of
error in the use of the Confidential Information. None of the Disclosing Parties nor
any of their officers, directors, employees, professional advisers, consultants,
and/or agents shall have any duty of care, responsibility, or liability whatsoever
(save in respect of any fraud or deceit by it) to the Receiving Party or any other
person with respect to the use or reliance by the Receiving Party or any other
person upon the Confidential Information.

Title

The Receiving Party acknowledges that the Confidential Information is proprietary
to the Disclosing Parties and disclosure of the Confidential Information to the
Receiving Party shall not thereby confer on the Receiving Party any rights or
license of whatever nature in such Confidential Information.

Term

The provisions of this agreement shall apply until the expiry of a period of two
years from the date of signature of this agreement, notwithstanding any decision
not to proceed with the Transaction or any return or destruction or erasure of the
Confidential Information.
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9

9.1

9.1.1

9.1.2

9.2

10

10.1

10.1.1

10.1.2

10.2

10.3

10.3.1

10.3.2

The Parties' Relationship

Unless otherwise expressly agreed in writing between the Parties, nothing
in this agreement or the subsequent dealings between the Parties shall
create or be deemed to create:

any relationship of partnership, agency or employment between the
Parties, or confer any authority on either of the Parties to contract
on behalf of, or otherwise bind, the other Party;

an obligation on the Disclosing Parties to provide, or to continue to
provide, any information to the Receiving Party, whether
Confidential Information or otherwise,

Neither by virtue of this agreement nor the provision of the Confidential
Information will either Party be under any obligation to proceed with the
Transaction.

Breach

If the Receiving Party breaches any of the provisions of this agreement
and, where such breach is capable of remedy, fails to remedy that breach
within flve days after receiving written notice from any of the Disclosing
Parties requiring the Receiving Party to remedy the breach, then each of
the Disclosing Parties will, without prejudice to its other rights in law, be
entitled to:

apply to any court of competent jurisdiction by way of urgent
proceedings to interdict or restrain the Receiving Party from
perpetuating or continuing such breach or deing or permitting
anything to be done which constitutes a breach of any undertaking
in this agreement; and/or

claim from the Recelving Party all damages, which such Disclosing
Party may have suffered, as a result of such breach.

No Party shall be entitled to cancel this agreement in respect of breach by
the other Party of any of the provisions hereof; the Parties' remedies being
limited to a claim fer damages, with or without a claim for specific
performance or interdictory relief.

The Receiving Party acknowledges and agrees that

a breach of this agreement may cause irreparable loss, harm and
damage to the Disclosing Parties, and that meney damages would
not be an adequate remedy for any such breach; and

the Disclosing Parties shall, without prejudice to any other remedy,
be entitled to the remedies of interdictory relief, specific
performance and other urgent relief, for any threatened or actual
breach of any of the provisions of this agreement and that no proof
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11

12

12.1

12.2

13

13.1

of special damage shall be necessary for the enforcement of this
agreement.

Announcements

This agreement does not require any disclosure to be made by either Party and
each Party undertakes not to make any public announcement (including a press
release or a statement to the media) or discuss any matter with the media in
relation to the Transaction; provided that if in the fufture any public
announcement is required in terms of applicable law or regulaticn (including the
rules of any stock exchange) the Party making the announcement or discussing
the matter with the media, shall first, to the extent permitted by law and
reasonably possible in the circumstances, obtain the approval as to the wording
and timing of such public announcement from the other Party.

Exclusivity

In ceonsideration of the Receiving Party committing resources and incurring costs
relating to due diligence, negotiations and drafting of the agreements, until 11
January 2016, the Disclosing Parties shall, and shall procure that their respective
directors, officers and employees and other duly authorized representatives (the
“"Related Parties”) shall:

immediately terminate all initiatives, discussions and negotiations with,
and ignore all inquiries, offers and proposals from, anyone except the
Receiving Party, its directors, officers, employees and representatives,
relating to any propesed sale, transfer or other disposal of, or business
combination involving, OCM or any of the material assets of OCM; and

not, either directly or indirectly, and whether or not in conjunction with
any third party, solicit, initiate, encourage, entertain or consider merits of
any interest, inquiries, offers or proposals from, discuss or negotiate with,
enter into any agreement, arrangement or understanding (whether or not
legally binding) with, provide any information to, anyone except the
Receiving Party and its directors, officers, employees and representatives,
or do anything else that may lead to the same, relating to the Disclosing
Parties with a view to effecting the sale, transfer, or other disposal of, or
business combination involving, OCM or any of its assets.

Domicilium And Notices

The Parties choose domicilium citandi et executandi ("domicilium") for all
purposes relating to this agreement, including the giving of any notice and
the serving of any process, as follows:

Disclosing physical 1st Floor

Parties 23 Melrose Boulevard
Melrose Arch
Melrose North
2196
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13.2

13.3

13.4

13.5

13.6

14

i4.1

Email pmarsden@matusonassociates.co.za

/ peter@v2rescue.co.za /

Shaun.Blankfield@glencore.com

Attention: Piers Marsden / Peter van nen Steen
/ Shaun Blankfield

Recelving Party Physical Pembani Group Proprietary
Limited
2" Flgor, Building 3
Inanda Greens Business
Park
54 Wierda Road West
Wierda Valley
Sandton
2146

Email robw@pembani.co.za

Attention: Rob Wessels

Either Party shall be entitled from time to time, by giving written notice to
the other, to vary its physical domicilium to any other physical address
{not being a post office box or poste restante) within the Republic of South
Africa and to vary its email address to any other email address.

Any notice given by either Party to the other ("addressee") which
is delivered by hand between the hours of 09:00 and 17:00 on any
business day to the addressee's physical domicilium for the time being
shall be deemed to have been received by the addressee at the time of
delivery.

Any notice given by either Party to the other which is successfully
transmitted by email to the addressee's email address for the time being
shall be deemed (unless the contrary is proved by the addressee) to have
been received by the addressee on the day of successful transmission
thereof.

This 13 shall not operate so as to invalidate the giving or receipt of any
written notice which is actually received by the addressee other than by a
method referred to in this 13,

Any notice in terms of or in connecticn with this agreement shall be valid
and effective only if in writing and if received or deemed to be received by
the addressee,

Governing Law and Jurisdiction

This agreement shall be interpreted and implemented in accordance with
the laws of the Republic of South Africa.
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14.2

15

151

15.2

15.3

15.4

15.5

15.6

15.7

The Parties irrevocably submit themselves and consent to the exclusive
jurisdiction of the High Court of South Africa {Gauteng Local Division,
Johannesburg) (or any successor to that court) in respect of all claims or
disputes howsoever arising out of or in connection with this agreement.
The Parties irrevocably waive any objection they may now have or
hereafter have that such action or proceeding has been brought in an
inconvenient forum.

General

The obligations of the Receiving Party under this agreement are in addition
to any other obligations which may arise under statute, common law or
otherwise and this agreement does not derogate from any other
confidentiality obligations which the Receiving Party may currently have or
may In the future have to the Disclosing Parties.

This agreement constitutes the whole agreement between the Parties and
no agreement varying, adding to, deleting from or cancelling this
agreement shall be effective unless reduced to writing and signed by or on
behalf of the Parties.

No addition to, variation, novation or agreed cancellation of, any provision
of this agreement will be binding upon the Parties, unless reduced to
writing and signed by or on behalf of both Parties.

No indulgence or extension of time, which either Party ("Grantor") may
grant to the other, nor any election or failure by the Grantor to enforce,
whether completely or partially, or delay the enforcement of, any of its
existing or future rights, will constitute a waiver of, or, whether by
estoppel or otherwise, limit any of, the existing or future rights of the
Grantor in terms hereof, save in the event and to the extent that the
Grantor has signed a written document expressly waiving or limiting that
right,

Neither Party shall be entitled to cede, delegate, assign or transfer any of
its rights or obligations, under or in terms of this agreement tc any third
party without the prior written consent of the other Party.

Each term Iin this agreement is separate and divisible from every other
term agreed to herein, so that if any one of the terms is or becomes
unenforceable for any reason in any jurisdiction affected by this
agreement, and to the extent of such prohibition or unenforceability, that
term shall be severable from the balance of the agreement and will not
affect the validity or enforceability of any other term contained in this
agreement in any other jurisdiction affected by this agreement. Insofar as
the terms are considered by the Parties to be reasonable in all the
circumstances, they agree that if the terms taken together, are adjudged
to go beyond what is reasonable in all the circumstances but would be
adjudged reasonable if part or parts of the wording of the terms were
deleted, the terms shall apply with such words deleted.

This agreement may be executed in one or more counterparts, each of
which shall be deemed to be an original, but all of which together shall
constitute one and the same agreement.
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Signed at Johannesburg

Signed at Johannesburg

Signed at
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on 12% October 2015

for

Optimum Coal Mine Proprietary Limited
(in business rescue and represented by
the Business Rescue Practitioners)

who warrants that he is duly
authorised hereto

Name: Piers Marsden
Capacity: Joint Business Rescue
Practitioner

on 12t October 2015

for

an

for

Optimum Coal Holdings Proprietary
Limited

(in business rascue and represented by
the Business Rescue Practitioners)

who warrants that he is duly
authorised hereto

Name: Peter van den Steen

Capacity: Joint Business Rescue
Practitioner

2015

Pambani Group Proprietary Limited

who warrants that he is duly
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authorised hereto

Name:

Capacity:



1

1.1

1.2

1.3

2.1

2.2

2.3

3

3.1.1

NON-DISCLOSURE AND EXCLUSIVITY AGREEMENT

Parties

Optimum  Coal Mine Proprietary Limited (registration number
2007/005308/07) (In business rescue and represented by the Business
Rescue Practitioners) ("OCM"};

Optimum Coal Holdings Proprietary Limited (registration number
2006/007799/07) (In buslness rescue and represented by the Business
Rescue Practitioners) ("OCH");

Pembani Group Proprietary Limited (registration number 1994/007085/07)
("Receiving Party");

(each a "Party" and collectively, the "Parties").

Purpose and Transaction

OCM, OCH (collectively, the “Disclosing Parties”) and the Recelving
Party are discussing and evaluating a potential transaction relating to the
acqulsition of the whole or a part of the ordinary shares in, or the assets
of, OCM (the "Transaction"),

The Disclosing Parties wish to disclose certaln proprietary, secret and
confidential information to the Receiving Party in connection with and for
the purposes of the Transaction ("Purpose").

The Parties agree that any such disclosure of such Confidential Information
shall be on the terms set out in this agreement.

Definitions

3.1

In this agreement, "Confidential Information” shall mean any technical,
financial, commercial, scientific Informatlon, know-how, trade secrets,
processes, notes, memoranda, methodology, designs, drawings, technical
specifications and data information (whether oral, written, electronic or In
any other form) relating to the Transaction, and/or the Disclosing Parties
and/or their businesses or investments made available by or on behalf of
the Disclosing Parties whether before or after this agreement is actually
entered into, for the Purpose, together with any information derived from
such information (including any analyses, compilations, studles and other
material prepared by the Receilving Party In any form whatsoever that
contain or otherwise reflect or are generated from such information),
including, without limitation, the fact that the Transaction Is in
contemplation or any informaticn concerning the terms, status or progress
of the Transaction and the existence of thls agreement. Confidentlal
Information shall, however, not include any Information to the extent that
such information:

is already known to the Recelving Party or any of its
Representatlves at the date of disclosure by the Disclosing Parties
under this agreement;
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3.1.2

3.1.3

3.14

4.1

4.1.1

4.1.2

4.2

4.2,1

4.2.2

4.2.3

4.2.3.1

4.2.3.2

4.2.3.3

Is, at the time of such disclosure by the Disclosing Parties, already
published or generally available to the public;

which, after the time of such disclosure by the Disclosing Parties, Is
published or becomes generally available to the public, other than
through the act or omisslon of the Recelving Party; or

is acqulred independently from a third party that has the right to
disseminate such information at the time it is disclosed to the
Receiving Party without any obligation of confldentiality to the
Disclosing Parties,

Confidentiality and Non=Use Undertakings

The Recelving Party acknowledges that:

the Confidential Information to be disclosed to the Receiving Party
is a valuable, special and unique asset proprietary to the Disclosing
Parties; and

any unauthorized disclosure of the Confidential Informatlon will
prejudice the Disclosing Parties' operations and business interests.

The Recelving Party undertakes, subject to 4.3:

to treat the Confldential Information as strictly confidentlal and to
take all reasonable steps to protect the Confidentlal Information
and keep it secure from unauthorised persons, adopting reascnable
standards of care;

to only make such copies of any Confidentlal Information as are
reasonably necessary for the Purpose and shall take reasonable
steps to ensure that any such copies and the orlginals are
protected against theft or unauthorised access;

not to, directly ar indirectly, disclose to any third party any of the
Confidentlal Information; provided that the Receiving Party shall be
entitled to disclose the Confidential Information to its employees,
directors, officers, professlonal advisers, consultants, and/or agents
("Representatives") who:

have a need to know (and then only to the extent that each
such Representative has a need to know);

are aware that the Confidential Information should be kept
confidentlal;

are aware of the Receiving Party's obligations in relation to
such Confidential Information in terms of this agreement;
and
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4.2.3.4

4.2.3.5

4.2.3.6

4.2.4

4.2.5

4.3

4.3.1

4.3.2

4.3.3

have been directed by the Receiving Party to keep the
Confidential Informatlon confidentlal and have undertaken
to keep the Confidential Information confidential on terms
no less stringent than those set out In this agreement,

provided further that:

the Receiving Party shall take reasonable steps to ensure
that any Representatlve te whom the Confidential
Information is disclosed complies with the terms of this
agreement; and

any use or disclosure of the Confidential Information by any
Representative in a manner which Is contrary to the terms
of this agreement shall constitute a breach of this
agreement by the Receiving Party);

to use the Confidentlal Informatlon solely for the Purpose and not
to use or exploit the Confidentlal Information for its own benefit
(including in any subsequent proceedings), or to allow any other
person to do so, without the Disclosing Parties' written consent;

to the extent permitted by law and reasonably possible in the
circumstances, to inform the Disclosing Parties immediately If the
Receiving Party becomes aware of, or reasonably suspects there
has been, a breach by it of the obllgations in this agreement,

The Recelving Party may dlisclose the Confldentlal Information to the
extent that such Confidential Inforimation is required to be disclosed under
any applicable law or regulation, excluding contractual obligations, or any
order of court or governmental body (as advised by external legal
counsel); provided that:

the Receiving Party shall only disclose the minimum of the
Confldentlal Information that it is legally required to disclose (as
advised by external legal counsel);

the Recelving Party shall give notice to the Disclosing Parties prior
to such dlsclosure In order to enable the Disclosing Parties to take,
at the Disclosing Parties' expense, such steps as they deem
necessary to prevent such disclosure and the Receiving party will
take such steps as the Disclosing Partles may reasonably require
for that purpose and the Receiving Party shall keep the Disclosing
Parties promptly and fully informed of all developments relating to
any such potential disclosure; and

If any such disclosure would include the identity of the Dlsclosing
Parties (or any of their subsidiaries), then the disclosure of such
identlty shall require either (1) the consent of the Disclosing Parties
or {il} the written advice of external legal counsel of the Recelving
Party to the effect that such disclosure Is required,
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5

5.1

5.2

Return of Confidential Information

The Confidential Information shall remain the property of the Disclosing
Parties, and the Recelving Party shall, if so directed by any of the
Disclosing Partles, return to the Disclosing Partles and/or destroy all
Confidential Information furnished to it by the Disclosing Partles together
with all coples, notes and memeoeranda relating thereto (including electronic
coples) In its possession or control, and will not retain, and will procure
that none of its Representatlves retains, directly or Indirectly, any capies,
extracts or other reproductions, in whale or in part, of the Confidential
Information, provided that in the event that the Recelving Party is unable to
destroy any electronically held information and/or documentation by virtue of
the same being retained in the Recelving Party's backup system, or If any
malierial containing Confidential Information is required to be retained by
applicable law, corporate governance requlrements or for professional
record keeping purposes, the Recelving Party agrees that such information
and/cr documentation will not be used subsequently by it and when paossible,
shall be destroyed In accordance with the Recelving Party's regular ongoing
records mandgement procedure.

The return and/or destruction and/or erasure of Confidential Information
shall be confirmed by a director of the Receiving Party to the Disclosing
Parties [n writing

No representation or warranty

The Confidential Information does not purport to be all incluslve and the
Disclosing Parties make no representations or warrantles, express or implied, as
to the quality, accuracy, reliability or completeness of the Confidentlal
Information, and the Receliving Party expressly acknowledges the inherent risk of
error in the use of the Confidential Information. None of the Disclosing Parties nor
any of thelr officers, directors, employees, professional advisers, consultants,
and/or agents shall have any duty of care, responsibility, or liabllity whatsoever
(save in respect of any fraud or deceilt by it) to the Receiving Party or any other
person with respect to the use or reliance by the Recelving Party or any other
person upon the Confidential Information.

Title

The Recelving Party acknowledges that the Confidentlal Information is proprietary
to the Disclosing Parties and disclosure of the Confidential Information to the
Recelving Party shall not thereby confer on the Recelving Party any rights or
license of whatever nature in such Confidential Information.

Term

The provisions of this agreement shall apply until the expiry of a period of two
years from the date of signature of this agreement, notwithstanding any declsion
not to proceed with the Transacticn or any return or destruction or erasure of the
Confldential Information.
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10,1

10.1.1

10.1.2

10.2

10.3

10.3.1

10.3.2

The Parties' Relationship

Unless otherwlse expressly agreed in wrlting between the Partles, nothing
in this agreement or the subsequent dealings between the Parties shall
create or be deemed to create:

any relationship of partnership, agency or employment between the
Parties, or confer any authority on either of the Partles to contract
on behalf of, or otherwise bind, the other Party;

an obligation on the Disclosing Parties to provide, or to continue to
provide, any Information to the Receiving Party, whether
Confldential Information or otherwise.

Neither by virtue of this agreement nor the provision of the Confidential
Information will either Party be under any obligation to proceed with the
Transaction.

Breach

If the Receiving Party breaches any of the provisions of this agreement
and, where such breach is capable of remedy, falls to remedy that breach
within five days after receiving written notice from any of the Disclosing
Partles requiring the Receiving Party to remedy the breach, then each of
the Disclosing Partles will, without prejudice to its other rights In law, be
entitled to:

apply to any court of competent jurisdiction by way of urgent
proceedings to interdict or restrain the Receiving Party from
perpetuating or continuing such breach or deing or permitting
anything to be done which constitutes a breach of any undertaking
in this agreement; and/or

claim from the Receiving Party all damages, which such Disclosing
Party may have suffered, as a result of such breach.

No Party shall be entitled to cancel this agreement In respect of breach by
the other Party of any of the provisions hereof; the Parties' remedies being
limited to a claim for damages, with or without a claim for specific
performance or interdictory rellef,

The Recelving Party acknowledges and agrees that:

a breach of this agreement may cause irreparable loss, harm and
damage to the Disclosing Parties, and that money damages would
not be an adequate remedy for any such breach; and

the Disclosing Parties shall, without prejudice to any other remedy,
be entitled to the remedies of interdictory rellef, specific
performance and other urgent relief, for any threatened or actual
breach of any of the provislons of this agreement and that no proof
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of special damage shall be necessary for the enforcement of this
agreement.

Announcements

This agreement does not require any disclosure to be made by elther Party and
each Party undertakes not to make any public announcement (including a press
release or a statement to the media) or discuss any matter with the media In
relatlon to the Transaction; provided that if in the future any public
announcement is required in terms of applicable law or regulatlon (including the
rules of any stock exchange) the Party making the announcement or discussing
the matter with the media, shall first, to the extent permitted by law and
reasonably possible in the circurnstances, obtain the approval as to the wording
and timing of such public announcement from the other Party.

Exclusivity

In consideration of the Recelving Party committing resources and incurring costs
relating to due diligence, negotiations and drafting of the agreements, until 11
January 2016, the Disclosing Parties shall, and shall procure that their respective
directors, officers and employees and other duly authorized representatives (the
“Related Parties”) shall:

immediately terminate all Initiatives, discussions and negotiations with,
and ignore all inquiries, offers and proposals from, anyone except the
Recelving Party, its directors, officers, employees and representatives,
relating to any proposed sale, transfer or other disposal of, or business
combination involving, OCM or any of the material assets of OCM; and

not, either directly or indirectly, and whether or not in conjunction with
any third party, solicit, inltlate, encourage, entertain or consider merlts of
any interest, inquiries, offers or proposals from, discuss or negotlate with,
enter into any agreement, arrangement ar understanding (whether or not
legally binding) with, provide any Information to, anyone except the
Receiving Party and its directors, officers, employees and representatives,
or do anything else that may lead to the same, relating to the Disclosing
Parties with a view to effecting the sale, transfer, cr other disposal of, or
business combination Involving, OCM or any of its assets,

Domicilium And Notices

The Parties choose domicillum citandl et executandi ("domicilium") for all
purposes relating to this agreement, including the giving of any notice and
the serving of any process, as follows:

Disclosling physical 1st Floor

Parties 23 Melrose Boulevard
Melrose Arch
Melrose North
2196
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13.6

14
14.1

Emall pmarsden@matusonassoclates.co.za
/ peter@y2rescue.co.za /
Shaun.Blankfield@alencore.com
Attention: Piers Marsden / Peter van nen Steen
/ Shaun Blankfield
Recelving Party Physlcal Pembanl Group Proprietary

Limited

2™ Floor, Building 3

Inanda Greens Business
Park

54 Wierda Road West
Wierda Valley

Sandton

2146

Email robw@pembani.co.za

Attention: Rob Wessels

Either Party shall be entitled from time to time, by glving written notice to
the other, to vary its physlcal domicllium to any other physical address
(not heing a post office box or poste restante) within the Republic of South
Africa and to vary Its emall address to any other email address.

Any notice given by either Party to the other ("addressee") which
Is delivered by hand between the hours of 09:00 and 17:00 on any
business day to the addressee's physical domicllium for the time belng
shall be deemed to have been received by the addressee at the time of
delivery,

Any notice given by elther Party to the other which Is successfully
transmitted by emall to the addressee’s email address for the time being
shall be deemed (unless the contrary is proved by the addressee) to have
been recelved by the addressee on the day of successful transmission
thereof,

This 13 shall not operate so as to Invalidate the giving or receipt of any
written notice which is actually received by the addressee other than by a
method referred to in this 13.

Any notice in terms of or in connection with this agreement shall be valid
and effective only if in writing and If received or deemed to be recelved by
the addressee,

Governing Law and Jurisdiction

This agreement shall be Interpreted and Implemented in accordance with
the laws of the Republic of South Africa.
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15.1

15.2
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15.5

15.6

15.7

The Parties irrevocably submit themselves and consent to the exclusive
jurisdiction of the High Court of South Africa (Gauteng Local Divlsion,
Johannesburg)} {or any successor to that court) in respect of all clalms or
disputes howsoever arising out of or in connectlon with this agreement.
The Parties irrevocably walve any objectlon they may now have or
hereafter have that such action or proceeding has been brought in an
Inconvenient forum.

General

The obligaticns of the Receiving Party under this agreement are in addition
to any other obligations which may arise under statute, common law or
otherwise and thls agreement does not derogate from any other
confidentlality obligations which the Recelving Patty may currently have or
may in the future have to the Disclosing Partles,

This agreement constltutes the whole agreement between the Partles and
no agreement varying, adding to, deleting from or cancelling this
agreement shall be effective unless reduced to writing and signed by or on
behalf of the Parties,

No addition to, variation, novatlon or agreed cancellation of, any provision
of this agreement will be binding upon the Partles, unless reduced to
writing and signed by or on behalf of both Parties.

No indulgence or extension of time, which elther Party ("Grantor") may
grant to the other, nor any election or failure by the Grantor to enforce,
whether completely or partially, or delay the enforcement of, any of its
existing or future rights, will constitute a walver of, or, whether by
estoppel or otherwlse, limlt any of, the existing or future rights of the
Grantor in terms hereof, save in the event and to the extent that the
Grantor has slgned a written document expressly waiving or limiting that
right.

Neither Party shall be entitled to cede, delegate, assign or transfer any of
its rights or obligations, under or in terms of thls agreement to any third
party without the prior written consent of the other Party.

Each term in this agreement Is separate and divisible from every other
term agreed to herein, so that if any one of the terms is or becomes
unenforceable for any reason In any jurisdiction affected by this
agreement, and to the extent of such preohibition or unenforceabllity, that
term shall be severable from the balance of the agreement and will not
affect the wvalldity or enforceabhility of any other term contained In this
agreament In any other jurisdiction affected by this agreement. Insofar as
the terms are considered by the Parties to be reasonable in all the
clrcumstances, they agree that if the terms taken together, are adjudged
to go beyond what Is reasonable in all the circumstances but would he
adjudged reascnable if part or parts of the wording of the terms were
deleted, the terms shall apply with such words deleted.

This agreement may be executed in one or more counterparts, each of
which shall be deemed to be an original, but all of which together shall
constitute one and the same agreement.

CME-250

250




Signed at

Signed at

Signed at

SANOToN

on

for

on

for

an

for

2015

Optimum Coal Mine Proprietary Limited
(in business rescue and represented by
the Buslness Rescue Practitioners)

who warrants that he is duiy
authorised hereto

Name:
Capacity:

2015

Optimum Coal Holdings Proprietary
Limited

(in business rescue and represented by
the Business Rescue Practitioners)

who warrants that he is duly
authorised hereto

Name:
Capacity:

? CTBEI. 2015

Pemban! Group Proprietary Limited

Rttt

who warrants that he is duly
authorised hereto

Name: 7‘7 W@F’
Capacity: Zyezu 7{vE PECTDR.
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Pembani Develo?ﬁt
13

Tel +27 11 061- 2000
85 Grayston Drive, Sandton 2146
Postnet Suite 145, Private Bag X9924, Sandton 2146

11 February 2016 C E2 1

The Jaint Business Rescue Practitioners
Optimum Coal Holdings (in Business Rescue)

Messrs Piers Marsden and Peter Van Den Steen

STRICTLY PRIVATE AND CCNFIDENTIAL
Dear Sirs,

ACQUISITION OF OPTIMUM COAL HOLDINGS (PROPRIETARY) LIMITED (“OCH”) BY TEGETA EXPLORATION
AND RESOURCES (“TEGETA”)

Pembani Development Trust will become an indirect shareholder in OCH through Lexshell 849 (Proprietary)
Limited, as part of the post implementation steps of the merger between Pembani Group and Shanduka.

We are aware that Tegeta is in the process of acquiring 100% of the assets of OCH (including its interests in
Optimum Coal Mine {in Business Rescue) {*OCM”), Optimum Coal Terminal and Koornfontein Mines}, subject
to certain conditions precedent the details of which have been shared with us and were disclosed in press
announcements in December 2015.

Pembani Group (Proprietary) Limited attempted to conclude a similar transaction with yourselves and
Glencore to acquire a 100% shareholding in OCM conditional on obtaining Eskom and the Department of
Mineral Resources’ (“DMR”) approval and arriving at a negotiated share of the existing liabilities at OCH.
Eskom was not prepared to amend the OCM coal supply agreement (“CSA”) or waive its rights to enforce the
claim under the CSA, which led to the Pembani transaction failing.

We cannot preclude yourselves, Glencore and the OCH creditors from implementing the Tegeta transaction.
We cannot vote on the Business Rescue Plan. However, without being critical of yourselves or Glencore, we
wish to place on record that we are concerned about developments that led to the conclusion of the Tegeta
Transaction and the failure of the Pembani transaction. We have sympathy for the fact that you and Glencore
might under, current circumstances, not have much alternative but to proceed with Tegeta.

Kind regards,

Pembani Development Trust

Cc: Clinton Ephron

Trustees:

0l Shengwe, JAL Pitman, KKD Masoga, ML Modiba,
A Jeawon

February 2016
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PRIVATE AND CONFIDENTIAL

TERM SHEET FOR PROPOSED ACQUISITION OF OPTIMUM COAL MINE (PTY) LTD BY
OAKBAY INVESTMENTS (PTY) LTD

This term sheet describes the key terms and conditions on and subject 10 which Optimum Coal
Holdings (Pty) Ltd (in business rescue) ("OCH") and Oakbay Investments (Pty) Ltd ("Orakbay")y are
willing to engage with cach other regarding the potential disposal by OCH of its shares in and claims
against Optimum Coat Mine (Pty) Ltd (in business rescue) ("OCM"} o Oakbay (the "Proposed
Transaction”) and the proposed principal terms and conditions thereof,

While it is Oakbay’s preference to acquire the assets of OCM (rather than the shares in and claims
against OCM} and to assume certain agreed liabilities of OCM, Oakbay is {subject to the satisfactory
outcome of the due diligence), prepared to consider the Proposed Transaction as set out in this term
sheet.

This term sheet is not intended o be legally binding, save as {o this paragraph and the provisions
relating to Costs and Expenses", "Confidentiality”, “Exclusivity”, “Good Faith”, "“Governing Law
and Arbitration” and “General” delow, which terms will be binding on the parties with the effect
from the date of signature by the party signing last in time of this term sheet (“Signature Datc”).
OCH and Oakbay agree and acknowledge that this term sheet is not intended fo, nor does it create, a
legally binding obligation to proceed with the Proposed Transaction and that no such obligation will
arise unless and until the Definitive Agreements (as defined below) are signed by the parties.

Seller OCH (represented by its joint business rescue practitioners, Piers
Marsden and Peter Van den Steen ("BRPs"))

Purchaser Oakbay (or its nominee)
Targel The Target comprises the following:
1) 100% of the issued share capital of OCM, held by
OCH; and

(ii) 100% of the claims held by OCH againsi OUM.

OCM will be acquired as a going concern such that Oakbay
{limited to the terms, conditions and amount of its funding
obligation to OCM) will be indirectly liable for settling all agreed
itabilities of OCM (including trade creditors and any agreed
Habilities relating to the termination of the existing mining
contractor) save for:

{1 the debt and labilities of OCM in favour of the
consortium of banks (*Bank Debt”}; and

(i) the alleged claim of Eskom Holdings SOC Limited
{("Eskom"),

both of which will be dealt with as per below.

The existing mining contracting agreement will be terminated on or
prior to the implementation of the Proposed Transaction on terms
and conditions to be agreed between OCH, Oakbay and the
contractor, including the potential purchase by OCM of the
equipment and infrastructure owned by the mining contractor.
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Oakbay will need to commit sufficient funding o fund the
operations of OCM  post implementation of the Proposed
Transaction in crder to place the BRPs in a position in which they
are able to determine that OCM is no longer financially diswessed
and terminate the business rescue proceedings of OCM.

Oakbay will be responsible for providing post-commencement
finance to OCM with effect from the date 15 (fifteen) business days
after the signature of the Definitive Agreements (as defined below),

The Target does not include any RBCT allocation which is held by
Optimum Coal Terminal (Piy) Ltd ("OCT"), another subsidiary of
OCH, If Oakbay wishes to acquire RBCT allocation from OCT,
this will need to be separately agreed with OCH and OCT and an
appropriate amounst of the Bank Debt (as defined below) associated
with that RBCT allocation will need to be assumed or setiled,

Purchase Consideration The purchase consideration for the Target will be R1.

Bank Debt (OCM is currently indebted to a banking consortium comprising
Rand Merchant Bank, Invesiec and Nedbank {the "Consortium")
for the Bank Debt,

The Bank Debt is secured over all of the assets of OCM including,
without limitation:

() the shares and claims in OCM held by OCH;
{ii) the mining rights of GCM;

(iliy  the immovable property of OCM; and

{iv) the movable property of GCM.

On gequisition of OCM, a portion of the Bank Debt will be taken
over or settled by Oakbay, the exact amount of which will be
determined during the course of the due diligence and will be
negotiated in good faith between OCH, OCM, the Consortium and

Qakbay,
Fskom Claim Eskom has initiated a claim against OCM and OCH in the amount

of approximately R2.2 billion ("Eskom Claim") in terms of the
Coal Supply Agreement with Eskom ("CSA™), OCM and OCH
dispute the claim. OCM and OCH will provide information 1o
Oalkbay during the due diligence regarding the Eskom Claim.

The parties shall use their best endeavers 0 negotiate a full release
by Eskom in favour of QCM and OCH in respect of the skom
Claim.

If the parties are unable to obtain a full release for OCM and QOCI
in respect of the Eskom Claim, OCH and Oakbay will negoliate
between them an apportionment of liability for an agreed amount of
the Eskom Claim on the basis that OCH will pay its agreed portion
to Qakbay and OCH will be released and indemnified from any
further liability to Eskom in relation to the Eskom Claim,
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Conditions Precedent The Proposed Transaction will be subject 10 the following
conditions precedent:

1. Oakbay obtaining:

i the unconditional written consent of Fskom for the
Proposed Transaction; and

ii. an unconditional and irrevocabie release by Eskom in
favour of OCH in respect of all Tuure Hability and
obligations arising from the CSA (subject to completion
of the Proposed Transaction);

2. Oakbay completing a legal, tax, financial and technical due
diligence into the affairs of OCM and being satisfied with
the results of such due diligence investigation;

3. finalisation and execution of the definitive comprehensive
transaction  agreements  (“Definitive  Agreements™),
including the following agreements:

i. an interim financing and management agreement
between Qakbay, OCH, OCM, the Consartium and
the BRPs to govern, amongst other things and subject
to applicable anti-trust rules / competition rules, the
post commencement financing and the conduct of the
business of OCM between the date of signature of the
Definitive Agreements and the Proposed Transaction
becoming unconditional; and

ii. a sale agreement between OCH and Oakbay o give
effect 10 the Propased Transaction and which rellects
the terms and conditions set out in this term sheet
(including the consents and approvals contemplaied in
point 6 below and a clause to stipulating these events
that will, and those events that will not give rise 1o a
material adverse change in relation to OCM and its
business during the time Trom the date of signature of
the Definitive Agreements 1o the date of fulfiilment of
the last of the conditions precedent) as further agreed
during the due diligence;

4. OCH and/or OCM (as may be applicable o the Proposed
Transaction) ceasing 1o be in business rescue, whether by
way of the approval of the business rescue plan for OCH
providing for the Proposed Transaction by 75% of the
creditors' voting interests and 50% of the independent
creditors' voting interests of OCH, or otherwise;

5. conclusion of agreements between, imer alia, (OCH and

OCM and the Consortium in terms of which the members
of the Consortitm approve the Proposed Transaction and
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give effect to the arrangement regarding the Bank Debt as
contemplated above; and

6. obtaining of ail applicable stattory andior reguiatory
consents, including consents of the Minister of Mineral
Resources in terins of section 11 of the Mineral and
Petroleum Resources Development Act, 28 of 2002
(*MPRDA”) and the relevant Competition Authority in
terms of section 13A of the Competition Act, 89 of 199§
(“Competition Act™).

Timetable The parties intend to proceed as quickly as possible with the
Proposed Transaction.

Oakbay will commence its due difigence immediately afier the
Signature Date and, provided that information and documentation
is timcously provided to Quakbay, finalise its due diligence by no
later than the date that is 30 days after the Signature Dale.

As soon as reasonably practicable following the Signature Dale, the
parties will commence negotiations regarding the Bank Debi and
the Eskom Claim and the other terms of the Definitive Agreements.
The initial drafts of the Definitive Agreements will be prepared by
OCH and furnished to Qakbay not less than 15 (fiiteen) business
days after the Signature Date, for their review and comment.

OCH and Oakbay will negotiate in good faith with a view 10
signing the Definitive Agreements within 7 (seven) days of the dae
of {inalisation to the satisfaction of Oakbay of the due diligence.

The parties agree that, for purposes of calculating any time periods
referred to in this tenm sheet, such time periods shall exchude the
period between 16 December 2015 and 3 January 2016 {(both dates

inciusive),
Post Commencement Oakbay shall provide post commencement financing to OCM with
Financing effect from 15 (fifteen) business days after signature of the

Definitive Agreements, provided that the only outstanding
conditions precedent at such time are (i) the consent by the Minister
in terms of section 11 of the MPRDA (“Section 11 Approval™);
(i1} the approval of the relevam Competition Authority in terms of
section 13A of the Competition Act (“Competition Approval™);
and (iii) other conditions precedent that are conditional on Section
11 Approval and Conmpetition Approval,

The parties acknowledge that there is a measure of risk o Qakbay
in providing post commencement financing before the conditions
precedent have been fulfilled. The parties will have consideration
to what will be a reasonable time in which (o obtain the approvals
contemplated in those conditions precedent, and will provide in the
relevant Definitive Agreement(s} for a limit to the amount and
duration of the post commencement finance io be provided by
Oakbay prior to the aforementioned conditions precedent both
being fulfiiled.
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Costs and Expenses All costs and expenses incurred in connection with the Proposed
Transaction will be borne by the party incurring them.

Confidentiakity This term sheel is confidential and is subject (¢ the non-disclosure
agreement dated 24 July 2015 between OCH, OCM and Oakbay, as
amended.

Each party confirms that no announcement is required to be made
or wiil be made in connection with the execution of this term sheet

The non-disclosure agreement and this confidentiality clause shail
not restrict the parties’ ability o engage with such parties as may
be necessary to progress the matters expressly contemplated in this
term sheet, including Eskom (in rclation to the CSA and the Eskom
Claim), the Department of Mineral Resources (in relation 1o section
11 of the MPRDA), the Competition Authorities (in relation to the
application and approval of the Proposed Transaction in terms of
section 13A of the Competition Act), the Consortium (in relation to
the Bank Debt) and each parties’ professional advisors required to
assist in relation to the Proposed Transaction.

This provision shall survive the termination of this term sheet.

Exclusivity OCH and OCM shall not until the date that is 30 days afier the
Signature Date, solicit, initiate, encourage, entertain or consider
merits of any interest, inquiries, offers or proposals from, discuss or
negotiate  with, enter into any agreement, arrangement or
understanding  with, provide any information 1o anyone except
Oakbay and its directors, officers, employees and representatives,
with a view to effecting the sale, transfer, or other disposal of, or
business combination involving, OCM or any of its assets.

Good Faith The parties undertake o engage with each other in good taith and
without undue delay in evafuating the Proposed Transaction and
seeking to progress, finalise and implement the arrangements
contemplated in this term sheet.,

Governing Law and This term sheet and any non-contractual righis and obligations
Arbitration arising in connection herewith shall be governed by South African
law.

Any disputes arising from or in connection with this term sheet
shall if so required by either party by giving written notice to that
effect to the other be finally resolved in accordance with the rules
of the Arbitration Foundation of Scuthern Africa ("AFSA™} by an
arbitrator or arbitrators appoinied by AFSA.  There shall be no
right of appeal as provided for in article 22 of the aloresaid rules,

Lach party (i) expressly consents wo any arbitration in terms of the
aforesaid rules being conducted as a matter of urgency; and (i)
irrevocably authorises the other to apply, on behalf of all partics to
such dispute, in writing, to the sceretariat of AFSA in terms of
article 23(1) of the aforesaid rules for any such arbitration w be
conducted on an urgent basis.
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General This term sheet supersedes all previous agreements, arcangements
and communications relating to the Proposed Transaction.
No amendment or variation of this term sheet is valid or binding on
a party unless made in writing and executed by duly authorized
representatives of each party hereto,
The signature by any party of a counterpart of this term sheet shall

be as effective as if that party had signed the same document as the
other party.

Signed by:

On behalf of Optimum Coal Holdings (Pty) Ltd (in business rescug)

sy
Date: 20/ 5~/ ~/7 .
Name: A/ o pev “reeao
Position: Az 4

Signed by:

On behalf of Optimum Coal Mine (Pty) Ltd (in business rescue)

D757 5 - 1~ 1/ -
Name: A 77 o ppov 5)"(5(?«)_
Position: &2 2

Signed by:
On behalf of Oakbay Investiments {Pty) Lid

e

Dite: 201S 11~ | 2o
Name: N AOAZEEN 4o A
Position: N 2 eToR
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SUMMARY RECORD OF DISCUSSION

Meeting Name: Exploratory Discussions on Sustainable Hendrina Coal Supply

Date: Time: Venue: Meeting No.:
24 November 2015 15h00 -16h20 | Huvo Nkulu Boardroom | 01/2015
Attendees:

Shaun Blankfield (Glencore) (SB) Matshela Koko (Chairperson) (MK)
Piers Marsden (Marsden Associates) (PM) Suzanne Daniels (SD)

Peter van den Steyn (PvdS) Edwin Mabelane (EM)

Nazeem Howa (Oakbay) (NH) Ayanda Nteta (AN)

Ashu Chawla (Oakbay) (AC)

Ronica Ragavan (Oakbay) (RR)

The Chairperson opened the meeting and welcomed all.
Emergency evacuation procedure was explained to all.

Chairman’s opening remarks: Eskom is managing a tight system and Hendrina is key to the
system. Therefore it is important to rescue the mine to ensure security of electricity supply.

PM indicated that the BRPs were looking at disposing the interest to Oakbay. The Due Diligence
commenced 9 days ago and is currently underway. The purpose of the meeting was seek the
support of Eskom to understand Eskom’s concerns and what it needed to see out of the process.

Oakbay confirmed that the Due Diligence started 9 days ago and it is committed to a 30 day due
diligence period with a definitive agreement to be in place by 15 December 2015.

Eskom questioned what would be the arrangement for the period 1-15 December.

PM advised that an extension of the current arrangement was anticipated and that a formal
request for the extension of the current dispensation until such time as there is a definitive
agreement in place, would be sought. SB confirmed that funding has been secured and will be
extended until agreement was reached. He reiterated that there would be no interruption of coal
supply and the amendments to the current funding arrangements were currently being effected

by Glencore’s legal team.
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The Chairman emphasized the Eskom position: Eskom’s priority is security of supply. There is a
coal supply contract in place until 2018. Eskom expects Optimum Coal Mine to honour the contract

at the contracted price until 2018. Eskom will not waive its penalty claim.

He noted that the Koornfontein supply contract expires in December 2015. It appeared that the
Koornfontein disposal and that of the export allocation are separate to that of OCM. This gave
rise to the question of how does OCH survive beyond the life of the Koornfontein contract. He
further questioned the financial strength of the new buyer ; firstly would it be able to sustain a
loss of ZAR 130M per month and secondly, how will the buyer survive without Koornfontein
Contract and the export allocation? He postulated that if OCM were to be ring-fenced, Eskom was
not convinced that it will survive on its own and hence he was compelled to engage in a discussion
regarding OCH, and not OCM, in totality.

PM indicated that the BRP’s view of the claim differed to that of Eskom. In addition, there was a
ZAR 2.7bn of senior secured bank debt held by the Banking Consortium which will need to be
evaluated by Oakbay. The BRP has had open discussions with Oakbay on this debt. PM confirmed
that there was no engagement around the OCH solution and from a Glencore perspective, it may
be open to this but at the moment Oakbay was dealing with the transaction from an OCM

perspective.

NH confirmed that Oakbay would like to close the transaction as soon as possible. It had wanted
clarity in respect of the key issues. While the Eskom position was very clearly stated, it had wished
to seek clarity on the following key issues (i) was the price negotiable? NH confirmed that he
understood the Eskom position to be that the contract price was to remain the same until contract
expiry, subject to the current terms and conditions of the contract. (ii) Could the parties start
discussions beyond 2018? It was confirmed that the Eskom position was understood by the parties
to be that the discussions relating to what happens beyond 2018 are off the table. (iii) Would
Eskom consider a waiver of the penalty claim? It was also clear that Eskom was not prepared to

waive the penalty claim.

NH confirmed that Oakbay was dealing with it from and OCM perspective and that it did not have
a mandate to talk regarding OCH.
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It was concluded that the Eskom position was now clear to all parties and that Oakbay required
a mandate to take the discussion further. NH requested to reconvene with the Business Rescue
Practitioner and Glencore at 17h30 to discuss further. The Chairman reiterated that the parties
would not have Eskom consent should it be limited to a transaction at OCM level. While it was
supportive of a transaction with Oakbay, it would not be supportive were it to be limited to OCM
level. The Chairman insisted that Eskom needs to know by the weekend that there is a prospect

at OCH level to rescue the mine.
The meeting closed at 16h20.

Minutes submitted by: Ayanda Nteta

Approved by: Approved by: Approved by:

Matshela Koko On behalf of: On behalf of:
Chairman BRP’s Oakbay
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mineral resources

Department:
Mineral Resources
REPUBLIC OF SOUTH AFRICA

NOTICE OF ORDERS, SUSPENSIONS AND INSTRUCTIONS IN TERMS OF
SECTION 54(1)(A) AND 54(1){B) OF THE MINE HEALTH AND SAFETY ACT,

1996 (ACT 29 OF 1996), AS AMENDED.

Name of Regional Office : mPumhﬂaq
A 39
Name of Mines : kmm}-ﬁ:u#uw Mines
Shaft - Blnkpan  Shakt
Employer : Glencoce
Section : j_%_hm&zmm
Date : 'l(a! ) !wlg
A. List the Dangerous Occurrence/Practice/Conditions observed

“Ttﬁt}nrm&‘ Sk"ﬂl\:\‘—'\'\b s
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B. The orders and instructions (N.B directly linked to the above transgression(s))

Transgression(y Orders / Instructions given

f gﬁ&goh the Gvoye anémmwxrh?a{-egau:dw
Ve O} PRYONS okt rrane, The emplover s Wereh
‘D*ymu.\'-g% 1

S~ |Ster We wie 6} Mat Equpment 1o Wae Lamproon
( seo® (a B
) ey GBJ-S)

The employer is further instructed to ; jointly with member(s) of heaith and safety
committee or unions ; fix the deviation(s) ;conduct comprehensive audit for similar
deviation(s) ; investigate reasons for system failures and institute an action plan to
prevent further recurrences of system failures. This instruction shall remain in force
until such time that the employer has complied with the instructions and presentations
made to the office of the principal inspector of mines by the said employer and the
member(s) of health and safety committee or unions

In terms of section 54 (6} ; the instruction(s) take effect on ]g‘u IZO];’ at_ | PpH 00

b \
. L"f’ Vltg ﬂ&‘ﬁ)r ’h {L"f '

" Employer H & S Unidn Representdtive

nspector of Mines

In terms of section 54(5), the instruction(s) isfare confirmed/Varied/ set aside.

Principal Inspector Date
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mineral resources

Department:
Mineral Resources

REPUBLIC OF SOUTH AFRICA

NOTICE OF ORDERS, SUSPENSIONS AND INSTRUCTIONS IN TERMS OF
SECTION 54(1)(A)} AND 54(1){B) OF THE MINE HEALTH AND SAFETY ACT,
1996 (ACT 29 OF 1996), AS AMENDED.

Name of Regional Office : NMPUMALANGA

Name of Mines
Shaft
Employer
Section

Date

Wonderfontein Colliery

Open Cast

Glencore
Pit Aand B
2015-11-28

A. List the Dangerous Occurrence/Practice/Conditions observed

a. An operator for Excavo mining mini truck was not having license and checklist with him

whilst operating.

b. Safety belt was not used by the Excavo mining mini truck operator and the operator for
CWZ032 LDV and not completed the checklist.

c. ADT 146 operator’s seat was not adjusted and there were engine oil leaks.

d. ADT 141 and ADT 140, were leaking oil and the hooter were not working and there were not

recorded as such on the checklist.
e. HCL361MP, DC97PL GP and Tractor, operator were not having mine license and did not

complete checklist.

B. The orders and instructions (N.B directly linked to the above transgression(s))

Transgression(s)

Orders / Instructions given

1

Based on the above and in an attempt to safeguard the lives of
persons at the mine, the employer is hereby instructed to halt the use
of all TMM at the mine.

Except for the purpose of conducting audit and performing essential
works (e.g. pumping water).

Page 1 of 2
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mineral resources

' Department:
Mineral Resources 5o
REPUBLIC OF SOUTH AFRICA

NOTICE OF ORDERS, SUSPENSIONS AND INSTRUCTIONS IN TERMS OF
SECTION 54(1)(A) AND 54(1)(B) OF THE MINE HEALTH AND SAFETY ACT,

.

1996 (ACT 29 OF 1996), AS AMENDED.

Name of Regional Office  : MPUMALANGA

Name of Mines . Tueeporn 7™ gfed CAST

~ Shat : Ofen cast aud PCAnT
. Emplojior . Q'L;e‘,_ésae-ﬁé @Aa SA
~ Section oy :. D?E N CAST ¢ Em gﬁzu-v(ae' .
Date ' ol 23//;:/ 2015 | g '

A. List the Dangerous Occurrence!Pra_cticefCon'ditEOns observed

LT04 AvS Tdl OPCRATIG L TH A CCASS HAZARDE

g LEL 00 ANS EXCAVIOR 302" EMERSENCY S/ElS WERe DA

5. 793 FIRe EXTING15HEL.  NOT  WwOlKing . BF KO Prescafe

A PIT 1PER 1 [ARICO) FIRE EFFAUNBHEE 72,565,055 -

S._ExcAvHIoR 20( OFERATING o1 A  CLASS M 2ARA

6. ExcdvATR 30) And ABTI7 RuBBeR seqis wornw oor

And /}.{5?‘ 27, loindos ot ceos g ProfSlLy, .

Z_14Y eianudT 8ArAsSES, 700 AND T2) TyPES tAve BEP

CuTs(wsrde WAL, o5 Fike € msuismer SAse NOT L1880 €

B. Cx€ss)vE dusT AT Tue Londiriy RICH LoRS OBSERLEN

7. OIECHTOR LCrCES b K0T Ive 15545 BATE fub gabicty Mye
B. _The orders and instructions (N.B_ direcﬂy linked to the above transgression(s))

Transgression( Orders / Instructions given

V4 2 B ,18Asen on THE ABovE AR 19 AN R7757PT 7o

: éﬂyﬂl SAFEGURLA Tite rveS OF P ERoMS A1 ﬁﬁ? pAINIE

A4 5 ; . g D 2

£, THE Ervped)r o HEREEY INSTENCTEY iS5 IALT
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The employer is further instructed to; jointly with member{s) of health and safety
committee or unions ; fix the deviation(s) ;conduct comprehensive audit for similar
deviation(s) ; investigate reasons for system failures and institute an action plan to
prevent further recurrences of system failures. This instruction shall remain in force
until such time that the employer has complied with the instructions and presentations
made to the office of the principal inspector of mines by the said employer and the
member(s) of health and safety committee or unions

In terms of section 54 ( & ); the instruétion(s) take effect on
/n [20(5 at_ )5 40
7

Q;'- % ¢ i | )] %
M C Ac:lu, eS5(S C“‘n"gs LUb})@jie.

Esufck MFerge
Inspector of Mines Employer H & S Union Representative

In terms of section 54(5), the instruction(s) is/are confirmed/Varied/ set aside.

Principal Inspector : " : ' Date
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Department:
Mineral Resources

REPUBLIC

OF SOUTH AFRICA -

NOTICE OF ORDERS, SUSPENSIONS AND INSTRUCTIONS IN TERMS OF
SECTION 54(1)(A) AND 54(1)(B) OF THE MINE HEALTH AND SAFETY ACT,
1996 (ACT 29 OF 1996), AS AMENDED.

Name of Regional Office : MPUMALANGA

GOEDGEVONDEN COLLIERY

Name of Mines

OPENCAST
Shaft

GLENCORE
Employer

MINE-WIDE
Section

30/11/2015
Date

A. List the Dangerous Occurrence/Practice/Conditions observed

The mine has no collision avoidance to warn the operator of oncoming machine.

N =

Air-conditioner, Headlights, Hand rails, dust etc. are classified as B-Class hazards instead

Of A-Class hazards.

Haul Truck 110 and most trucks have only one stop block.

Inconsistence in completion of pre-use checklists for LDVs.

Lighting Plants without earthing rods.

N ok

10.
11.
12.
13.
14.

Diesel Bouwser hand rail damaged.

Sun visor for Diesel bouwser missing for two months (C-Class hazard to be fixed in a
week).

Four dump trucks found without first aid kit (B-Class hazard to be fixed in 24 hours).
Sub-contractor for the oil truck “CFUC014’ has no pre-use checklist.

Wheel Loader 2 with cracked windscreen since 21 November 2015,
Artisans/Supervisors not counter-signing pre-use checklists.

Drill viper (Assistant Operator) without a dust mask and drill machine side step damaged.
Dozer No. 2 cat-tracks worn out and air conditioner not working for 3 weeks.

Dozer 2 steel plate on the floor not bolted, and dust coming in.

10f2
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B. The orders and instructions (N.B directly linked to the above transgression(s))269

Transgression( Orders / Instructions given

1-14 Based on the above and in an attempt to safeguard the lives of persons
at the mine, the Employer is hereby instructed to halt the use of

Trackless Mobile Machinery.
Except for the purpose of fixing the deviations or conducting the audit.

The Employer is further instructed to; jointly with member(s) of Health and Safety
Committee or Unions; fix the deviation(s); conduct comprehensive audit for similar
deviation(s); investigate reasons for system failures and institute an action plan to
prevent further recurrences of system failures. This instruction shall remain in force
until such time that the employer has complied with the instructions and presentations
made to the office of the Principal Inspector of Mines by the said Employer and the
member(s} of Health and Safety Committee or Unions.

In terms of section 54 (6); the instruction(s) take effect on _30/11/2015_at_17H00__

H & S Union Representative

In terms of section 54(5), the instruction(s) is/are confirmed/Varied! set aside.

Principal Inspector Date

20f2



