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STATEMENT OF CLINTON MARTIN EPHRON 

for the purpose of the 

JUDICIAL COMMISSION OF ENQUIRY TO ENQUIRE INTO ALLEGATIONS 

OF STATE CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR, 

INCLUDING ORGANS OF STATE (“Commission”) 

1. I am a chartered accountant, having qualified as such in South Africa in 

1993. During the period 2013 to 2017, I was the Chief Executive Officer 

(“CEO”) of Glencore’s coal business in South Africa and a director of both 

Optimum Coal Mine Proprietary Limited (“OCM”) and Optimum Coal 

Holdings Proprietary Limited (“OCH”). 

2. Where I refer to “Glencore” in this statement, I am referring to the 

Glencore group of companies. 

3. This statement is intended to provide information relating to the sale by 

OCH of shares held by it in its subsidiaries, including OCM. 

4. This statement sets out my recollection and understanding of events at 

the time they occurred.   

The period prior to the acquisition of Glencore’s interest in OCH 

5. The matters set out in this section represent my current understanding 

of the history of OCH and OCM prior to Glencore acquiring its interest in 

them. 

6. To the best of my knowledge, Optimum Collieries (the “Mine”) had been 

supplying coal to Eskom since the 1970s.  Initially, coal was supplied 

only to Eskom on a cost-plus-margin basis but, from approximately 1983, 

the Mine operated as a “multi-product” mine, supplying coal locally to 

Eskom as well as to the export market. 
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7. On 4 January 1993, a Coal Supply Agreement (the “CSA”) was 

concluded between Eskom and Trans-Natal Coal Corporation Limited 

and Trans-Natal Collieries Limited (“TNC”), pursuant to which TNC 

undertook to supply the Hendrina Power Station (“Hendrina”) with an 

annual volume of 6,500,000 tons of coal (with certain specifications) at a 

fixed price per tonne for a period of 25 years until 31 December 2018. A 

copy of the CSA is annexed hereto marked "CE1". 

8. Again, to the best of my knowledge, at some stage prior to May 2008 

BHP Billiton Energy Coal South Africa Limited (“BHP”) acquired 

ownership of the Mine. In June 2008, OCM acquired the Mine and a 9.5% 

interest in Richards Bay Coal Terminal from BHP.  OCM was 

incorporated on 15 March 2006 as a BEE coal mining and exploration 

company. 

9. As part of the sale by BHP to OCM, BHP (as the supplier of coal to Eskom 

under the CSA) ceded its right, title and interest under the CSA to OCM. 

Eskom consented to this substitution and certain amendments were 

made to the CSA, principally in relation to the quantity and quality 

specifications of the coal, reflecting the fact that there were disputes at 

that stage regarding the coal being supplied to Eskom. 

10. I understand that other disputes subsequently arose between OCM and 

Eskom, primarily in relation to the price paid for coal by Eskom, resulting 

in amendments to the CSA in April 2011 following an arbitration 

commenced by OCM. 

11. In March 2010, OCH, the holding company of OCM, listed on the 

Johannesburg Stock Exchange. 

The acquisition of OCH by Glencore 

12. In the period June 2011 to March 2012, Piruto BV (an entity within the 
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Glencore group) and Lexshell 849 Proprietary Limited ("Lexshell") (an 

entity then owned by Cyril Ramaphosa) acquired OCH through a series 

of transactions resulting in Piruto BV (Glencore) holding a 67.58% 

effective interest in OCH and Lexshell holding a 9.64% effective interest 

in OCH. The remaining shares in OCH were held by various minority 

partners (2.92%) and the Community Trust and the Employee Trust 

(19.86%).  This transaction closed during March 2012 and OCH was 

delisted in July 2012. 

13. For completeness, I note that Mr Ramaphosa divested his entire interest 

in OCH on 22 May 2014.   

14. Prior to the acquisition of its interest in OCH, Glencore was not able to 

undertake a comprehensive due diligence exercise. In particular, 

Glencore only had publicly available information regarding the CSA and, 

accordingly, it only knew the duration, volume to be supplied and price 

per tonne provided by the CSA. Glencore did not, for example, know how 

any price-adjustment mechanisms in the CSA worked. 

OCM’s relationship with Eskom in 2012 to 2014 

15. Following the acquisition by Glencore of its interest in OCH, differences 

continued to arise between OCM and Eskom, particularly in relation to 

sizing and quality of the coal supplied to Hendrina (although Eskom 

continued to accept and use the coal). In April 2013, OCM issued a notice 

requesting renegotiation of the sizing provisions in accordance with a 

provision in the CSA which specifically provided for such renegotiation. 

A copy of the notice is annexed hereto marked "CE2".  

16. As regards the price of the coal supplied pursuant to the CSA, upon 

acquiring OCH, Glencore naturally took steps to better understand the 

viability of OCM and, in particular, the CSA. As a result of this post-

acquisition review, by July 2013 OCM considered that the CSA was no 
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longer commercially viable. 

17. By way of further explanation, at that time about half of OCM’s coal was 

supplied to Eskom, and the price at which OCM was selling coal to 

Eskom pursuant to the CSA was significantly below the cost of producing 

each tonne of coal. Specifically, based on March 2013 invoice prices, 

OCM was losing approximately R150 per tonne of coal delivered to 

Eskom (the equivalent of R829 million per annum). 

18. In OCM’s considered view, these circumstances triggered the “Hardship” 

clause in the CSA, which entitled OCM to a revision of the purchase price 

for the coal.  Eskom disputed OCM’s declaration of “Hardship”, and a 

disputed “Hardship Notice” from OCM to Eskom was subjected to 

arbitration (the “Hardship Arbitration”) pursuant to an arbitration 

agreement concluded during December 2013. A copy of the Hardship 

Arbitration Agreement is annexed hereto marked "CE3". 

19. While the arbitration proceedings were progressing, OCM and Eskom 

engaged in discussions regarding various other disputes concerning 

penalties, delivery shortfalls and other alleged breaches of the CSA. 

20. In early 2014, Eskom approached OCM to see if it would agree to 

suspend the Hardship Arbitration to allow for a period of negotiation 

regarding the hardship claim and other disputes. OCM agreed, and on 

23 May 2014, OCM/OCH and Eskom entered into a co-operation 

agreement (the “Co-operation Agreement”) providing a process to 

further negotiate potential amendments and an extension to the CSA, as 

well as the possible settlement of disputes in relation to hardship and 

penalties.  The Hardship Arbitration was suspended and certain interim 

arrangements were put in place to ameliorate the difficulties experienced 

by OCM.  The parties also suspended the enforcement of their respective 

rights on account of alleged breaches of the CSA, and an effective 
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moratorium was agreed. A copy of the Co-operation Agreement is 

annexed hereto marked "CE4". 

21. Whilst engaging with Eskom, OCM continued to review the rest of its 

business in order to determine how best to address its deteriorating 

financial situation.  

Closure of the opencast section of the Mine 

22. As at 2012, about half of OCM’s coal was supplied to Eskom and the 

other half was exported. I understand that, prior to the acquisition of 

Glencore’s interest in OCM, the export operations of OCM had generally 

subsidised the price at which coal was supplied locally to Eskom 

pursuant to the CSA. However, the export coal price began to decline in 

2012, to a level at which it became impossible for OCM to operate 

profitably on the same basis. 

23. By 2014 (i.e. around the time the Co-operation Agreement came into 

effect), OCM was losing cash of approximately R80 million to R100 

million per month.  

24. Following a review by OCM of its operations, OCM commenced a 

process to consider the closure of the opencast section of the Mine in 

January 2015, from which OCM was producing coal for export. The 

closure was effected in July 2015. This closure meant that the Mine could 

not produce enough coal both to supply Eskom and to export. From this 

point, Eskom was OCM’s only customer, with all coal being supplied 

pursuant to the CSA. 

25. Whilst the closure of the opencast section of the Mine enabled OCM to 

reduce its losses, it remained loss-making and OCM was accordingly 

required to raise additional funding, to which Glencore, as the majority 

shareholder of OCH, contributed.  However, this funding did not prove to 
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be sufficient and OCM soon required yet further funding.  In January and 

February 2015 alone, Glencore made approximately R480 million 

available to OCM by way of shareholder funding. 

OCM’s relationship with Eskom in the first half of 2015 

26. Progress was made in the negotiations between OCM and Eskom in 

2014 and early 2015.  As part of this process, OCM provided substantial 

information to Eskom and its advisers, Nedbank and Basis Points 

Capital, in order to substantiate its costs and satisfy Eskom that it was 

indeed in a precarious financial position and suffering hardship.  OCM 

also engaged with Eskom regarding the specifications of coal that it could 

reasonably deliver.  I believed that we were successful in convincing the 

Eskom negotiating team regarding OCM’s position both on its financial 

hardship and the coal specifications.   

27. This process ultimately resulted in the production of a draft addendum to 

the CSA in early 2015 (the “Fourth Addendum”). The Fourth Addendum 

would have provided for an extension of the CSA until 2023 (the existing 

expiry being 31 December 2018), a revised price for coal, a mechanism 

whereby Eskom would be able to source coal elsewhere if it could do so 

at a lower price and a settlement of claims between OCM and Eskom. 

Glencore considered this proposal to be beneficial to all parties (a “win-

win”), because it would have (i) ensured security of coal supply to 

Hendrina beyond 31 December 2018, (ii) enabled OCM to sell coal to 

Eskom at a more sustainable price, (iii) ensured the continued operation 

of the Mine and (iv) settled the claims between OCM and Eskom. The 

final draft of the Fourth Addendum is annexed hereto marked "CE5". 

28. On 25 March 2015, OCM was advised that Eskom’s Executive 

Procurement Committee had approved the Fourth Addendum subject to 

approval by the Eskom Board’s Procurement Committee, which was 
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scheduled to meet on 15 April 2015.  My understanding is that, on 15 

April 2015, the Fourth Addendum was presented to the Eskom Board’s 

Procurement Committee, which in turn referred the matter to the Eskom 

Main Board for consideration.  Given that the Fourth Addendum had 

been presented to the Main Board of Eskom and would therefore have 

been acceptable to the Eskom Board’s Procurement Committee, OCM 

was hopeful that the requisite approval would be forthcoming. 

29. The Eskom Board had recently been reconstituted and, during late April 

2015, OCM was informed by Mr Johann Bester of Eskom that the Fourth 

Addendum was to be reviewed by the then (newly appointed) Group 

Acting Chief Executive Officer, Mr Brian Molefe (“Mr Molefe”).  OCM was 

further informed by Mr Molefe that he would contact OCM to discuss.  

30. However, OCM did not hear from Mr Molefe.  I therefore attempted to 

arrange to meet with him. 

31. After a number of attempts at arranging a meeting with Mr Molefe, I was 

finally able to meet with him on 18 May 2015.  At that meeting, Mr Molefe 

adopted an inflexible approach and indicated that Eskom would not 

amend the terms of the CSA and would instead continue to enforce its 

terms.  He said that any amendments to the CSA would be considered 

closer to the end of the term of the CSA. 

32. OCM considered this turn of events to be unfortunate given its belief that 

the Fourth Addendum represented a win-win for all parties, and wished 

to ensure that Mr Molefe had all the facts and information available to 

him (Mr Molefe having only taken office approximately three days prior 

to 23 April 2015, being the date when the Fourth Addendum was 

furnished to the Eskom Main Board).  Accordingly, in a further attempt to 

resolve the impasse with Eskom, OCM addressed a letter to Mr Molefe 

on 22 May 2015 for the purpose of furnishing him with a synopsis of 
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OCM’s financial position and details of the engagement between OCM 

and Eskom which had culminated in the draft Fourth Addendum. A copy 

of the letter is annexed hereto marked "CE6". 

33. Eskom was advised in this letter of 22 May 2015 that the shareholders 

of OCM had indicated that if no progress was made with Eskom by the 

end of May 2015, “the shareholders will have to reconsider their support 

for OCM and might withdraw all funding. If this occurs, the directors of 

OCM will, in accordance with their legal duties, have no choice but to 

place OCM in business rescue [(“BR”)] or liquidation…”.  As a 

responsible contractual counterparty, OCM felt it appropriate to ensure 

that Eskom was apprised of the difficult financial position that OCM was 

in, and the real risk of BR, so as to avoid uncertainty regarding the 

potential consequences of not concluding an agreement with OCM by 

31 May 2015.  By that stage, the funding provided by shareholders of 

OCM since October 2014 totalled approximately R1 billion.  

34. Eskom failed to respond to this letter and I arranged to meet once again 

with Mr Molefe on 11 June 2015.  I was accompanied on this occasion 

by the Glencore Group’s CEO, Mr Ivan Glasenberg (“Mr Glasenberg”) 

(who was visiting South Africa at the time).  Mr Molefe was accompanied 

by a number of representatives of Eskom and he advised that, in his 

view, OCM must honour the CSA and that he would not renegotiate the 

terms of the CSA. 

35. We made it plain to Mr Molefe that OCM had not overstated the 

consequences of a failure to renegotiate the CSA but, rather, that OCM 

had endeavoured to explore a number of options since 2012. We tried to 

impress upon Mr Molefe that the amendments proposed to the CSA were 

intended to achieve a win-win situation. We were of course very mindful 

that we were asking Eskom to expend more for coal for the immediate 

future but, in Glencore’s view, this needed to be balanced against 
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Eskom’s long-term interest in obtaining security of supply at a reasonable 

price. 

36. Mr Molefe was unwavering in his stance and refused to agree to any 

changes.   This was subsequently confirmed in writing when, on 22 June 

2015, Eskom sent a letter (dated 10 June 2015) in which it stated that it 

no longer wished to participate in the settlement process envisaged by 

the Co-operation Agreement and, further, that it would enter into 

negotiations for a new CSA only in respect of the period after 31 

December 2018 (that being the expiry date of the existing CSA). A copy 

of the letter is annexed hereto marked "CE7". 

37. While Glencore and OCM understood that Mr Molefe was entitled to his 

position and how that position might benefit Eskom in the very short-term 

(i.e. Eskom would continue to receive coal at low prices), we felt that Mr 

Molefe’s position did not necessarily appreciate the risk that Eskom 

faced after 2018 where they would have no security of coal supply from 

the Mine (which was located very close to Hendrina) and therefore would 

be left in a weak negotiating position. 

38. On 30 June 2015, and in response to Eskom’s letter, OCM addressed a 

further letter to Mr Molefe and Mr Vusi Mboweni (the acting Head of 

Primary Energy for Eskom), in which OCM made a final proposal in a last 

attempt to resolve the dispute with Eskom and reach a new long-term 

agreement with Eskom. This letter provided for a further reduced price, 

which was now below OCM’s cost of production. No response was 

received to this letter. A copy of the letter is annexed hereto marked 

"CE8". 

39. Ultimately, Eskom’s termination of the settlement process led to the 

Hardship Arbitration being re-commenced on 23 June 2015 and a 

hearing was scheduled for the period 16-27 May 2016. 

9
CME-009



 10 

The First Oakbay Offer and Eskom’s alleged R2 billion penalty 

The First Oakbay Offer (1) 

40. On 1 July 2015, Glencore received a letter from KPMG Services 

(“KPMG”) advising that it had been requested by one of its clients, who 

wished to remain anonymous, to present an expression of interest to 

purchase either OCM or OCH for R2 billion (the “First Oakbay Offer”).  

KPMG further advised that its client would, in the event of an acquisition, 

continue to honour the existing CSA with Eskom. Mr Shaun Blankfield 

(“Mr Blankfield”), on behalf of Glencore, contacted Mr Werner Jacobs 

(“Mr Jacobs”) of KPMG and told Mr Jacobs that OCM and OCH would 

not engage with an “anonymous” offeror. Mr Jacobs thereafter advised 

that the interested offeror was Oakbay Investments Proprietary Limited 

(“Oakbay”). A copy of the letter is annexed hereto marked "CE9". 

The alleged R2 billion penalty 

41. By mid-July 2015, OCM had been able to secure additional funding from 

Glencore to enable OCM to continue supplying coal to Eskom for the 

time being and intended to continue complying with its obligations to 

Eskom.   

42. Shortly afterwards, on 16 July 2015, OCM received a letter from 

attorneys Cliffe Dekker Hofmeyr (“CDH”), representing Eskom, 

demanding payment of (alleged) penalties in an aggregate amount of 

approximately R2 billion in respect of alleged sizing and quality issues 

with the coal supplied to (and accepted by) Eskom between 1 March 

2012 and 31 May 2015. This letter came as a complete shock to OCM 

and I felt that the decision by Eskom to impose the penalties was 

completely unreasonable because, while there was a purported 

contractual basis for these penalties, we had been discussing them with 

Eskom for a number of years and they knew that OCM did not believe 
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they were legitimate, and that OCM accordingly disputed them.  

Moreover, as set out above, Eskom was fully aware of the precarious 

financial position of OCM and the impact that these penalties would have 

on OCM, and the consequent risk that the imposition of these penalties 

would have on Eskom’s security of supply. A copy of the letter is annexed 

hereto marked "CE10". 

43. The manner in which the penalty provisions of the CSA worked meant 

that penalties could potentially be set off against the price at which coal 

was supplied to Eskom by OCM, with the effect that OCM could be 

required to supply coal at R1 per tonne. The alleged penalties were 

therefore a matter of serious concern to OCM and made BR proceedings 

very likely. 

The First Oakbay Offer (2) 

44. Shortly afterwards, on 25 July 2015, OCM and OCH signed a 

confidentiality and non-disclosure agreement with Oakbay pursuant to 

which OCM and OCH provided Oakbay with high level information 

concerning OCM. The reason for providing this information despite the 

fact that the R2 billion penalty was likely to lead to an imminent BR 

process was simply to maintain a potential option for keeping the Mine 

operational, albeit that OCH and OCM knew this would be an option for 

the BR practitioners (the “BRPs”) to pursue in the event that BR 

proceedings were commenced (i.e. on the basis that the BRPs would 

assume control of OCH and OCM). A copy of the confidentiality and non-

disclosure agreement is annexed hereto marked as "CE11". 

The commencement of BR proceedings and subsequent 

discussions between the BRPs and Eskom 

45. On 31 July 2015, the boards of directors of OCH and OCM resolved to 

commence voluntary BR proceedings in respect of each of OCM and 
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OCH.  The decision to place the business under BR was driven by the 

fact that, in addition to OCM being required to sell all coal produced 

below cost, it now had to contend with an alleged R2 billion penalty and 

the prospect of supplying coal to Eskom for effectively R1 per tonne.  

46. The BR proceedings commenced on 4 August 2015, from which point 

OCH and OCM were under the management control of the BRPs. 

47. Relations with Eskom continued to deteriorate following the 

commencement of BR. By way of illustration, at the end of July 2015 

Eskom withheld payment for no justifiable reason in an amount of 

approximately R58 million for coal which OCM had delivered that month.  

This was despite a letter addressed to the BRPs, dated 14 August 2015, 

in which Eskom confirmed that it would make payment.  Payment was 

then refused again at the end of August 2015 for coal delivered that 

month (this time, the amount in issue was approximately R34 million).  In 

fact, these payments were eventually made in June 2016, when Tegeta 

Exploration and Resources Proprietary Limited (“Tegeta”) (a subsidiary 

of Oakbay and the purchaser of OCM referred to below) had become the 

owner of the Mine. 

48. Following their appointment on 4 August 2015, the BRPs identified the 

CSA as the key issue causing OCH’s and OCM’s financial hardship. The 

BRPs’ main objective was to avoid a liquidation process and, 

accordingly, they requested a meeting with Eskom with a view to 

reaching an agreement which would avoid liquidation. However, Eskom 

refused to meet with the BRPs. 

49. On 20 August 2015, the BRPs suspended the supply of coal by OCM to 

Eskom, which I understood to be an attempt to mitigate OCM’s losses. 

The BRPs also provided Eskom with an interim proposal for the supply 

of coal at this time. A copy of the BRPs letter to Eskom is annexed hereto 
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marked "CE12". 

50. After the BRPs had ceased the supply of coal to Eskom, Eskom 

requested a meeting with the BRPs.  The BRPs and I arranged to meet 

with Mr Molefe and the then Group Executive: Technology of Eskom, Mr 

Matshela Koko (“Mr Koko”), on 3 September 2015.  However, when we 

arrived at Eskom’s premises, Mr Molefe and Mr Koko insisted that the 

BRPs remain outside, and I accordingly met with them alone. 

51. At this meeting, Mr Molefe insisted that I restore the supply of coal to 

Hendrina.  I explained to Mr Molefe that it was the BRPs who had ceased 

the supply of coal and that any decision to recommence supply was 

theirs.  In my position as a representative of Glencore (as opposed to on 

behalf of OCH and/or OCM, which were under the control of the BRPs), 

which would need to fund any recommencement of supply to Hendrina, 

I further explained to Mr Molefe that Glencore could only financially 

support OCM to recommence supply if Eskom undertook a commitment 

to negotiate with OCM in good faith.  Mr Molefe agreed that Eskom would 

engage in good faith negotiations with OCM and I accordingly undertook 

to speak to Mr Glasenberg after our meeting regarding Glencore 

providing further funding to OCM to allow it to continue supplying Eskom.   

52. I spoke to Mr Glasenberg on the same day, and Glencore agreed to 

provide further funding in light of Eskom’s undertaking to engage in good 

faith negotiations. On this basis, the BRPs agreed to recommence the 

supply of coal to Eskom. 

53. I contacted Mr Molefe shortly after speaking to Mr Glasenberg and 

advised him that Glencore would provide further funding for OCM, and 

that the BRPs had agreed that OCM would recommence the supply of 

coal to Eskom, during a negotiation period, at a price of R150 per tonne 

which was the CSA price, with payment to be made within 7 days of 
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receipt of coal, subject to Eskom committing to negotiating with OCM in 

good faith.  The 7-day requirement was a necessity from the BRP’s point 

of view because Eskom had withheld payment for the previous 

deliveries, causing further hardship. This was agreed and this interim 

arrangement was extended several times during the course of the BR. 

On this basis, OCM recommenced supplying coal to Eskom. 

54. However, Eskom did not engage in any further negotiations, despite 

OCM providing significant information to Eskom to demonstrate its 

precarious financial position (see paragraph 61 below). 

The Second Oakbay Offer 

55. On 10 September 2015, OCM received a non-binding indicative offer 

from Oakbay (the “Second Oakbay Offer”) for the acquisition of OCM 

as a going concern, for consideration of R1.00 and with a commitment to 

fund OCM’s continuing operations, including working capital and 

fulfilment of its obligations for the remainder of the CSA. A copy of the 

Second Oakbay offer is annexed hereto marked "CE13". 

56. The BRPs responded to the Second Oakbay Offer in writing on 17 

September 2015, requesting clarification regarding certain matters (for 

example, financing and environmental liabilities) and noting that they 

were not yet formally considering a sale of OCM but that, if an offer were 

made which might represent the best option for rescuing OCM, it would 

be considered. At this time, I understand that the BRPs’ preferred option 

remained reaching a sustainable agreement with Eskom. A copy of the 

BRPs' letter is annexed hereto marked "CE14". 

57. On 21 September 2015, Oakbay responded to the BRPs’ letter, noting, 

inter alia, that they were confident that Eskom’s consent to Oakbay 

acceding to the CSA would be forthcoming and that KPMG had been 

retained as Oakbay’s advisers for the potential sale. A copy of Oakbay's 
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letter is annexed hereto marked "CE15". 

58. The following day, 22 September 2015, President Jacob Zuma 

announced that he would appoint Mr Mosebenzi Zwane (“Minister 

Zwane”) as Minister of Mineral Resources from 23 September 2015. 

 

The BRPs’ First Long-Term Proposal to Eskom 

59. At the same time that they were engaging with Oakbay, the BRPs were 

also seeking to engage with Eskom. On 17 September 2015, the BRPs 

submitted a proposal (the “BRPs’ First Long-Term Proposal”) to Mr 

Koko for the long-term supply of coal to Eskom. Similar to the proposal 

submitted to Eskom by OCM prior to the BR (i.e. the Fourth Addendum, 

see paragraph 27 above), the BRPs sought to agree an increase in the 

price paid by Eskom in return for security of supply after 2018. In 

submitting this proposal, the BRPs sought to commence the negotiations 

that Mr Molefe and Mr Koko had agreed to pursue in return for 

recommencement of the supply of coal. During this period, Eskom 

requested and the BRPs provided significant financial information to 

Eskom regarding the financial position of OCM. Much of this information 

had been previously provided to Nedbank and Basis Points Capital (see 

paragraph 26 above). A copy of the BRPs' First Long-Term Proposal is 

annexed hereto marked "CE16". 

60. On 22 September 2015, the BRPs confirmed the terms of an Interim 

Agreement with Eskom, which included no sizing or quality specifications 

(despite Eskom having repeatedly raised complaints regarding sizing 

and quality), no penalty provision, and Eskom agreeing to engage with 

OCM in good faith. 

61. About a week later, on 30 September 2015, CDH, on behalf of Eskom, 
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advised the BRPs that Eskom had considered the BRPs’ First Long-

Term Proposal and was not willing to entertain it.  They further advised 

that any discussion and negotiation concerning a new price for coal 

would only be entertained closer to 2017 and that the penalties would 

have to be settled immediately in full.  This was a clear breach of the 3 

September 2015 agreement to engage in good faith negotiations and 

OCM advised Eskom of its disappointment in a letter dated 5 October 

2015. CDH's and OCM's letters are annexed hereto marked "CE17" and 

CE18", respectively. 

The Phembani Offer 

62. As a result of Eskom’s unwillingness to engage further with OCM, the 

BRPs and Glencore considered further options, one of which was for 

Phembani Group Proprietary Limited (“Phembani”), a minority 

shareholder of OCH, to acquire OCM. 

63. Following engagements with representatives of Phembani, Phembani 

made an offer to OCH to acquire its shares in OCM on 7 October 2015.  

The BRPs advised Oakbay on the same day that they had received an 

offer for the shares in OCM from a third party which the BRPs considered 

to be more favourable, on the whole, than the Second Oakbay Offer.  The 

BRPs further advised that the third party had requested that OCM 

engage exclusively with it and that the BRPs would therefore not be able 

to progress discussions with Oakbay in relation to the Second Oakbay 

Offer nor permit Oakbay to proceed with its due diligence. A copy of 

Pembani's offer is annexed hereto marked "CE19". 

64. On 9 October 2015, the BRPs and Phembani signed a non-disclosure 

agreement. A copy of the non-disclosure agreement is annexed hereto 

marked "CE20". 

65. However, shortly after the conclusion of the non-disclosure agreement, 
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Phembani requested a meeting with me and explained at that meeting 

that Eskom had informed them that it would not consent to Phembani 

acceding to the CSA. This position was confirmed in writing much later 

in a letter to the BRPs received on 11 February 2016. It appears from 

that letter that the reason why Eskom refused to engage with Phembani 

was that Phembani indicated it would seek to renegotiate the CSA. A 

copy of the letter to the BRPs is annexed hereto marked "CE21". 

The resumption of discussions with Oakbay 

66. As a result of Eskom’s rejection of Phembani as a purchaser of OCM, 

the BRPs informed Oakbay, in mid-October 2015, that they were in a 

position to engage further with Oakbay in negotiations for the acquisition 

of shares in OCM. 

67. On 20 October 2015, the BRPs, representatives of Glencore (Mr 

Blankfield and me), representatives of Oakbay (including Mr Ajay Gupta 

(“Mr A Gupta”), Mr Ashu Chawla (“Mr Chawla”), Mr Varun Gupta, Ms 

Ronica Ragavan (“Ms Ragavan”) and Mr Nazeem Howa (“Mr Howa”)), 

together with Mr Nic Mathews and Mr Jacobs (of KPMG) met at the 

Guptas’ home in Saxonwold, Johannesburg for the purpose of 

discussing the Second Oakbay Offer.  It was noted that the proposed 

sale was of the shares in OCM only and the BRPs indicated that they 

needed an assurance from Oakbay that Oakbay would fund OCM for the 

duration of OCM’s BR. It was agreed that Oakbay would continue with 

its due diligence. Messrs Blankfield and Van den Steen (one of the 

BRPs) met KPMG separately after this meeting to discuss the structure 

of a possible transaction. 

68. On 23 October 2015, the BRPs confirmed to Oakbay that they were 

willing to proceed with the negotiation for the sale of the shares in OCM 

to Oakbay but that agreement needed to be reached regarding certain 
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transaction parameters.  The BRPs advised that only OCM was for sale 

and that the purchase consideration of R1.00 did not include OCH’s 

interest in the Richards Bay Coal Terminal, which was owned by 

Optimum Coal Terminal Proprietary Limited (“OCT”).  The BRPs gave 

Oakbay until 30 November 2015 to conduct a due diligence on OCM and 

to execute definitive agreements for the transaction.  The BRPs further 

advised Oakbay that it would need to assume all of OCM’s liabilities. 

69. Oakbay commenced with the due diligence (which included a site visit) 

of OCM, and KPMG attended to most of the due diligence work. 

70. At that time, OCM and Glencore considered that it would be in their best 

interests to proceed with the proposed Oakbay transaction, because 

Eskom was not prepared to negotiate with OCM, Eskom would not 

consent to an assignment of the CSA to Phembani, and the proposed 

Oakbay transaction would enable OCM to continue operating and to 

supply Eskom.  As regards the proposed consideration of R1.00, in view 

of the heavily loss-making CSA, the low export price of coal, the debts 

guaranteed by OCM and the security held over OCM’s assets, Glencore 

considered this to be reasonable. 

71. On 12 November 2015, Oakbay, OCH and OCM concluded a non-

binding Term Sheet (the “Oakbay Term Sheet”) for the proposed 

acquisition of OCM by Oakbay.  The Oakbay Term Sheet recorded that 

the transaction was subject to due diligence and certain other conditions, 

including Eskom’s support for the transaction and the release of OCH 

from all its obligations in respect of the CSA. A copy of the Oakbay Term 

Sheet is annexed hereto marked "CE22". 

The meeting with Mr Raphela and the expansion of the proposed 

transaction 

72. During November 2015, I was contacted by Mr Joel Raphela (“Mr 
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Raphela”), the Deputy Director General (“DDG”) of the Department of 

Mineral Resources (the “DMR”), who requested that I meet with him at 

Melrose Arch, Johannesburg.  At that meeting, Mr Raphela indicated that 

the sale of all of OCM, OCT and Koornfontein Mines Propriety Limited 

(“Koornfontein”) (another subsidiary of OCH) should be considered, as 

opposed to just OCM (which was the deal currently on the table).  While 

it was not unusual for the DMR to take an interest in transactions in the 

mining industry that were subject to their approval, I did find it surprising 

that Mr Raphela appeared to have detailed knowledge of the 

negotiations with Oakbay. 

73. A meeting was called with Eskom on 24 November 2015 in order to 

update them regarding the discussions with Oakbay.  The meeting was 

attended by Mr Blankfield on behalf of Glencore, the BRPs, Oakbay 

(represented by Mr Howa, Mr Chawla and Ms Ragavan) and Eskom 

(represented by Mr Koko, Suzanne Daniels, Edwin Mabalane and 

Ayanda Nteta), and was chaired by Mr Koko. Mr Blankfield advised the 

meeting that Oakbay was conducting a due diligence and that funding 

had been secured for OCM for the duration of Oakbay’s due diligence 

period, so as to ensure continuity of coal supply to Eskom during that 

period.  Mr Koko responded by saying that Eskom expected OCM to 

honour the CSA until 2018 and that Eskom would not waive any 

penalties. A copy of the minutes of the meeting is annexed hereto 

marked "CE23". 

74. Mr Koko further stated that Eskom would not provide consent to any 

transaction with Oakbay unless the transaction extended beyond OCM 

to include all assets of the OCH Group, including OCH’s interest in the 

Richards Bay Coal Terminal and Koornfontein. Mr Koko required 

confirmation by the end of that weekend as to whether this would be 

acceptable.  Mr Koko’s stated reason for insisting on a sale of OCH’s 

interest in the Richards Bay Coal Terminal and Koornfontein was that, 
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without such a sale, OCM would not be a viable business.  Mr Koko’s 

position had some merit, but I noted it was the same message that I had 

received from the DMR earlier that month. Since a transaction with 

Oakbay appeared to be the only option at that stage, Glencore and 

OCM/OCH agreed to engage further with Oakbay in respect of a 

transaction for all assets of OCH. 

Initial contact from Minister Zwane’s office 

75. On 24 November 2015, Mr Glasenberg received a call from a 

representative of Minister Zwane’s office, who said that Minister Zwane 

would be visiting Switzerland and would like to meet with Mr Glasenberg.  

It is not unusual for Ministers and Ambassadors to engage with Mr 

Glasenberg having regard to the nature of Glencore’s international 

operations. 

76. A meeting was scheduled between Minister Zwane and Mr Glasenberg 

in Switzerland on 1 December 2015.  There was no indication to Mr 

Glasenberg of the purpose of the meeting. 

The Third Oakbay Offer 

77. On 25 November 2015 (i.e. prior to the meeting with Minister Zwane), Mr 

A Gupta, on behalf of Oakbay, briefly met with me to convey an offer to 

acquire the shares held by OCH in OCM and other subsidiaries of OCH, 

for the purchase consideration of R1 billion (the “Third Oakbay Offer”). 

78. For context, all of OCM’s assets were pledged as security and the 

corresponding debt would need to be settled as part of any deal. As a 

result, the proposed consideration of R1 billion would have left a shortfall 

of approximately R1.5 billion that Glencore would have needed to fund. 

79. Glencore considered the Third Oakbay Offer but was not prepared to 

fund the significant shortfall – as a result, the offer was declined. 
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80. At a meeting held on 26 November 2015, I informed Mr A Gupta that the 

offer had been declined.  At that stage, OCM remained in BR and 

therefore, in the absence of a sale or some other solution, the BRPs 

would have had no option but to place OCM into liquidation.  

The Section 54 Notices 

81. At 14h00 on that day, a notice was issued by the DMR to the 

Koornfontein mine pursuant to section 54 of the Mine Health and Safety 

Act 29 of 1996 (“Section 54 Notice”). That Section 54 Notice ordered 

the withdrawal of employees from the underground mine and termination 

of the use of certain equipment. A copy of the Koornfontein Section 54 

Notice is annexed hereto marked "CE24". 

82. In the subsequent four days, three further Section 54 Notices were 

issued to other mines in which Glencore had an interest: the 

Wonderfontein Colliery, the Tweefontein Opencast Mine and the 

Goedgevonden Colliery. Copies of these Section 54 Notices are 

annexed hereto marked "CE25", "CE26", and "CE27", respectively. 

83. The reasons provided for the suspensions, as set out in the Section 54 

Notices, included the following representative examples: 

83.1. “An operator for Excavo mining mini truck not having license and 

checklist with him while operating.” 

83.2. “Safety belt was not used by the Excavo mining truck 

operator…” 

83.3. “…operator’s seat was not adjusted and there were engine oil 

leaks…” 

83.4. “Four dump trucks found without first aid kit…” 

83.5. “Wheel Loader 2 with cracked windscreen since 21 November 
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2015.” 

84. In light of these alleged issues, Glencore considered the Section 54 

Notices to be unduly harsh and disproportionate, particularly in their 

demands for a complete cessation of all mining operations. 

85. It is not common for multiple Section 54 Notices to be issued to a single 

operator so close in time, and they were accordingly of serious concern 

to Glencore.  

86. In addition, inspectors from the DMR conducted inspections at certain of 

Glencore’s mines, including over the weekend (which was itself unusual). 

87. Glencore was of the view that the Section 54 Notices had been issued 

and the inspections ordered for the purpose of pressurising Glencore in 

respect of Optimum.  It was not clear to me at the time what the exact 

purpose of the pressure was, but I suspected that it was a warning to 

Glencore that there would be consequences for Glencore were it to allow 

OCM to go into liquidation and therefore that it must support the offer that 

we had at the time, which was the Third Oakbay Offer. What the Section 

54 Notices also appeared to signal was that the DMR was prepared to 

jeopardise Glencore’s other mines in response to how we were handling 

the Optimum negotiations. 

88. The Section 54 Notices were ultimately lifted between 30 November and 

9 December 2015, at a significant cost to the business.  

The decision to continue funding and terminate the business 

rescue proceedings 

89. On 29 November 2015, after Glencore/OCH had declined the Third 

Oakbay Offer and had received the Section 54 Notices, the Glencore 

team held a telephone conference to consider its options regarding 

OCM, which at that stage consisted of letting the BRPs put the Mine into 
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liquidation (i.e. by withdrawing the funding being provided by Glencore) 

or committing to provide further funding to keep the Mine operational so 

that the BRPs could take it out of BR.   

90. Glencore’s decision was, in part, informed by its analysis of the Optimum 

business, which indicated that the additional cost of continuing to fund 

and operate OCM over its remaining mine life compared to the Third 

Oakbay Offer was approximately R1.1 billion, and which included a 

number of risky and uncertain assumptions which could have resulted in 

that amount increasing.1 

91. However, despite the high costs of continuing to fund OCM, Glencore 

decided that the collateral damage of putting OCM into liquidation (for 

example, the impact on the Mine’s employees and Glencore’s other 

businesses) would have been too great. We therefore decided to provide 

further funding commitments to allow the BRPs to terminate the BR 

proceedings, following which OCM would have continued operating the 

Mine in the ordinary course of business. 

 

The meetings on 1 and 2 December 2015 

92. On 1 December 2015, following the decision by Glencore to continue 

funding OCM, a meeting was held at Eskom’s offices, attended by Mr 

Koko (representing Eskom), Mr Piers Marsden (representing the BRPs), 

Mr Blankfield and myself (representing Glencore), at which we conveyed 

that the Third Oakbay Offer had been rejected, that Glencore would 

continue to support OCM, and that both OCM and OCH would be 

discharged from BR.  We asked Mr Koko whether he was happy with the 

decision. Mr Koko replied to the effect that of course he was happy, as 

                                                 
1 It was this analysis that formed the basis of the decision a few days later to sell the Mine, which I detail 

at paragraph 100 below. 
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OCM would be honouring the CSA.  He conveyed the message to Mr 

Anoj Singh (Eskom’s Chief Financial Officer) as we left the meeting. 

93. A meeting was also held that day between the BRPs, Mr Blankfield and 

the consortium of banks who held funding in OCM, at which the BRPs 

and Mr Blankfield informed the banks that Glencore had rejected the 

Third Oakbay Offer and was considering how to take OCM out of BR, 

although the possibility of a transaction with Oakbay remained if they 

improved their offer. 

94. At or about the same time as the Eskom meeting, the meeting between 

Mr Zwane and Mr Glasenberg took at place at the Dolder Hotel in Zurich.  

I understand that the meeting was also attended by Mr Salim Essa (“Mr 

Essa”). Mr Glasenberg had not met Mr Essa before and did not know 

who he was. When he asked who Mr Essa was, he was told that he was 

an advisor to Minister Zwane. 

95. I understand that Mr Glasenberg asked Minister Zwane about the 

Section 54 Notices but that Minister Zwane did not engage with him on 

this issue, instead noting that he wished to use the meeting to discuss 

Optimum. 

96. I also understand that Mr Glasenberg informed Minister Zwane that 

Glencore was willing to provide sufficient funding to have OCM and OCH 

discharged from BR and that OCM would continue supplying Eskom with 

coal, but that Glencore would also be open to a sale at an appropriate 

price, and as long as it was acceptable to the BRPs. Minister Zwane 

responded by saying that he was sure Glencore could reach a deal with 

the Gupta family.  

97. When Mr Blankfield and I left the meeting with Eskom and were in the 

parking area at Eskom, Mr Glasenberg contacted me to inform me that 

Minister Zwane had informed him that Mr Tony Gupta (“Mr T Gupta”) 
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wished to meet with him on 2 December 2015 in Switzerland to discuss 

a potential transaction, and that he wanted me to join him at the meeting.  

I immediately travelled to Switzerland to attend the meeting on 2 

December 2015. 

98. There were essentially three parts of the meeting on 2 December 2015, 

which also took place at the Dolder Hotel: 

98.1. The first part of the meeting commenced mid-morning and was 

attended by Minister Zwane, Mr Essa, Mr T Gupta, Mr 

Glasenberg and me. It was opened by Minister Zwane, who 

noted the importance of securing employment at the Mine, 

expressed concern that the Mine should not enter a liquidation 

process and stated that the best outcome would be for Glencore 

and Oakbay to reach a deal. 

98.2. Mr Zwane then left the meeting, following which Mr T Gupta and 

Mr Glasenberg discussed the Third Oakbay Offer. After 

negotiation of the terms of a potential transaction, a purchase 

price of R2.15 billion was agreed (i.e. over double the amount of 

the Third Oakbay Offer). 

98.3. The third part of the meeting was held over lunch. Shaun 

Teichner (Glencore’s General Counsel) joined to discuss the 

principal terms of the transaction and the implementation 

process (regulatory approvals, documentation etc.). It was 

noted that the proposed transaction would need the approval of 

the BRPs, given that they were in control of OCH and OCM. Mr 

T Gupta also spoke about the rehabilitation trust funds.  At that 

stage, the rehabilitation trust funds for OCM were invested in 

equity instruments.  This was the Glencore Group’s policy at the 

time on the basis that equity instruments provided the best long-
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term return and, as a large multi-national, Glencore could 

withstand short-term volatility.  Mr Gupta indicated that the 

purchasing entity could not assume the volatility risk and 

therefore he requested that OCM convert the rehabilitation trust 

funds into cash equivalents prior to signature of the sale 

agreement in order to mitigate the market risk of holding them 

in equity instruments.  At the time, we thought that this seemed 

reasonable and did not raise any concerns because the funds 

would remain in the trust and be governed by the Trust Deed 

and relevant DMR regulations. 

99. The principal terms of the acquisition of shares held by OCH in OCM and 

its other subsidiaries were orally agreed at the meeting in Switzerland on 

2 December 2015. 

Glencore’s rationale for the transaction 

100. Glencore was satisfied with the purchase price of R2.15 billion for the 

shares held by OCH, which required Glencore, inter alia, to contribute 

R400 million to release the banks’ security.  Glencore considered this to 

be an appropriate price based on its analysis of the OCH business 

undertaken at the end of November 2015 (which indicated that the future 

cost of continuing to fund OCM was higher than R400 million).    

Therefore, while it was clear that pressure was brought to bear on 

Glencore to sell the Mine, Glencore ultimately entered into a transaction 

that made commercial sense. Obviously, had Eskom engaged with OCM 

in 2015, the situation could have been avoided and a long-term solution 

for both Eskom and OCM could have been agreed.   

Conclusion of the transaction 

101. As was noted at the meeting on 2 December 2015, the BRPs also 

needed to approve the transaction, which they subsequently did. 
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Glencore and the BRPs instructed attorneys Werksmans, Johannesburg 

(who had acted as legal advisors to the BRPs) to commence drafting 

agreements for the acquisition by Oakbay or its subsidiary, Tegeta, of 

OCH’s shares in its subsidiaries.  The process involved intensive further 

negotiation, discussions and drafting in order to finalise suitable terms 

for the transaction.  Ultimately, on 10 December 2015, a written Sale of 

Shares and Claims Agreement (the “Sale Agreement”) was concluded 

between OCH, Tegeta, Glencore International AG and Oakbay. 

102. On 6 January 2016, the BRPs confirmed the sale of OCH’s shares and 

requested regulatory consent to the transaction from the DMR.   

103. The conditions precedent in the Sale Agreement were fulfilled on 8 April 

2016 and the transaction was implemented. 

104. On 31 March 2016, the BR plan of OCH was published and a notice to 

this effect was sent to all affected persons, notifying them of the meeting 

to vote on the BR plan. The BR plan was ultimately approved on 8 April 

2016. 

105. In the week beginning 4 April 2016, I received a telephone call from 

Mr Essa advising that Tegeta was short of an amount of R600 million for 

the purposes of payment of the purchase price.  He requested that 

Glencore fund the shortfall of R600 million and said that Oakbay would 

get Eskom to pay the first R600 million from coal sales to Glencore.  

Glencore declined this request.  At a meeting on 11 April 2016, Mr 

Marsden (one of the BRPs) was advised by Mr Howa that Tegeta was 

R600 million short and Mr Howa requested that Mr Marsden approach 

the consortium of banks requesting a bridging loan in an amount of R600 

million in order to finance the shortfall on the purchase price.  Mr Marsden 

arranged a meeting with the consortium of banks, whereafter Mr 

Marsden advised Mr Howa that the consortium of banks was not 
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CO.llL SUPl?:GY AGREEIo£ENT

1. PARTIES

1.1 ESKOM

1.2 TRl!.NS-NATlIL COAL CORPORATION LIMITED

1. 3 TRANS-NAT.lIL COLLIERIES L:DJ:ITED

2. INTERPRETATION

2.1 The headnotes to the clauses of this agreement

are inserted for reference purposes only and

shall in ~o way govern or affect the interpreta-

tion hereof.

2.2 Unless inconsistent with the context, the 8xpres-

sions set forth below shall bear the following

meanings:

"accounting month" an accounting· peri-ad deter­

min'sd by THC in accordance

I
(

}.
(

with
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Page 2.

from. tue to time and

arrived at by dividing 1

year into 12 accounting

c·
IJ

"this agreement"

lithe base price II

"business day"

periods, as notified by TNC

to Eslcom. annually in advance

by .noti.ce in writi.ng to be

given not less than 30 days

prior to the commencement of

2.ny year

this agreement read with the

schedules hereto

the price of coal determi.ned

in accordance with the pro-

visions of Annexes 3A, 3B or

3C to Schedule 3 hereto,

whichever is applicable

any day other than a Satur-

day, sunday or official

,.. ,

·"calendar month"

South African public holiday

a calendar month commencing

on the first day of the

mDnth

30
CME-030



"

Page 3.

day of that mon·th [e.g. 1

January to 31 January)

'lcDal" coal. complying with the

"the commencement

date"

applicable specifications
. .'

1 January 1993 (

(
~ ..

"the commiseioningthe date· upon which the

dai;:e"

Hcontraot price u

"the escalation

factor"

partial beneficiation wash­

ing plant 1:; certified by

TNC as being fully opeJ:a-

tional, which will not be

more than 2 years after the

commencement date

the purc~ase price for coal

supplied. in .. terms. of this

agreement as specified in 7

and. determined ,;i.n . tenns of
'. ",

Schedules 3 and 4 hereto

the eso!'lation. factor deter­

mined in. accordance .with
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lIEskom u

"Eslcom Cost of

coal Index"

ltHendrina u

IlISO l1

Page 4.

a juristic person estab-

lished under the Electricity

Act" 1922 'known as "The

Electricity Supply Commis-

sion ,. r which continued to

exist as' a' juristic person

known as "Bscom" under the

Electricity Act, 1958 and

which continued to .exist as

a juristic person lmown as

"Eslcom" under the Eslcom Act,

1987

the cost of coal in£ormation

·to be supplied by Eslcom to

TNC in terms of 7.4

the coal-fired power station

establi5h~d by Eslcom' 'on the

farm Boschmanskop 154 I. S.

in the district of Hendrina,

Transvaal·

International Standards

Organisation ~

~d
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"the maximum

tonnag8s 11

"the minimum off-

talce period"

ll minimum payrnerit. t1

Page 5.

the coal-fired power station

established by Eskom on the

farm Komati Power Station

56 r . IS in the district of

Hiddelburg

6 500 ODD . tons, being the

maximum tonnages of coal

which TNC may be required to

supply to Eskom in each year

in terms of this agreement

plus a further 3 ODD DOD

tons of coal per annum ~lich

TNC may be required to

supply to Eskom as contem-

plated in 6.4

the period commencing on the

commericement, date and ter-

minat:tng on '31 December 1997

in respect of each year

after the e~piry of the

minDnum off-take period, the

amount ~eferredto in para-

/

(

(
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II the minimum

tqnnages II

"monthly weighted

average II

"Inon·thly base

pr.ice II

Page 6.

3 DOD 000 tonpr being the

minimum tonnages. of coal

\,hich Eskom is required to

purchase from TNC in terms

of this agreernen·t during

each year of the minimum

off-take period

the monthly weighted average

in respect of each account-

ing month

the applicable portion of:

the base price in respect of

deliveries of coal for the

.accountirtg month in question

determined in· accordance

11 Optimum It

with the provisions of Sche~

dule B hereto

the ,Optimum division of TNC

"the partial bene- the washing plant to be

,ficiation washing

plant"
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"the parties"

"the pre-conunis-

sioning period"

"the pos·c-commis-

sioning period"

I.. Page 7.

col).ective.ly, Eskom, Trans-

Natal and TNC

the period calculated from

the contniencement ·.da·te to the

commissioning date or the

seoond anniversary of the

commencement date, whichever

occurs first

the period commencing. on the

day following the expiry of

the pre-cDmmissioning period

and terminating on the ter-

mination of this agreement

or any extended period of.

the agreement for any reason ,

(

(

lithe previous

agreement"

the coal supply agreelJlent

entered into between the

Electricity Supply Commis-

. ,"y

sian (now Eskom) , Trans-

Natal and Optimum CDllieries

(Proprietary) Limited dated

24 June 1983 as amplified by

Eslwm's letter dated 7 Jan-
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Dni.on Corporation Limited

·and the le,tter of General

Mining Dni.on Corporation

11the prime rate II

Limited dated 31 January

1983 to ES,kom

the pUblicly announced prime

annual compounded monthly in

overdraft rate, nominal

arrear J charged b~{ :lolJc.sJcas

Bank trortt time to time on

unsecured overcLraf,ts , as

certified by any manager of

that banJc for the time being

\'lhasa certificate shall, in

the aheenca of , manifest

II SABsn

"the signature

error, be final and binding

on the parties

the South Afrioan Bureau of

standardS

tha date' of last signature

,
"

da.te" of
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the applicable speoifica­

tions for the coal .set out

in Schedule 1 hereto

a metric ton

,
'.f'

"T1"lC U Trans-Natal Collieries

"TranS-Natal"

Limited, registration no.

63/0D537/06, a wholly-owned

subsidiar:l of Trans-natal

Trans-Na·tal Coal Corporation

L.im.i.ted, registration no.

63/01000/06

"Trans-Natal group" Trans-Natal and any wholly­

owned subsidiary for the

time being of Trans-Natal

"yearU a p.eriod of 12 consecutive

calendar months commencing. 1

January and terminating on

31 December next following.

2.3 Unless inconsistent with

sion which denotes:

the context, an eA~res-.
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any gender includes the other genders;,

a natural p",rson includes" an artificial

person and vice versa;

the singular includes, the plural ,and vice

versa.

The schedules to this agreement form an integral

part hereof and words and expressj.Qns, clefined ,in

this agreement shall, bear, 'unless, the context

otherwise requirss, the sarne meaning in such

schedules.

3. INTRODUCTION

'3.1 Trans-Natal, EsJcom and Opti:mum Collieries (l:'ro-

prie'tary) Limited entersd into the previous

agreement relat~ing to thi? supply of 'coal to

Hendrina.

3.2 The operations of optimum Collieries (Proprie­

tary) Limited were subsequently' transferred to

its holding company, TNC,

3.3 For various reaSOns the parties wish'to,vary the
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from that pertaining in tenns' of the previous

agreement.

3.4 As Eslcom is Optimum's primary customer, it is the

ill'tention of the parties that the coal require-

ments of Eslcom will enjoy preference over other

customers of Optimum and accordingly Eskom \vill

be entitled t~ first cali .on,any.coal produced by

Optimum including r if neces'sary, export quaIity

ooa1, upon the te:L-ms and' conditions contained in

thi's agreement,

3.5 The parties wish to record the basis upon which

the previous agreement will be cancelled and to

provide for the continued supply 6f coal 'to Eskom

upon the tems and conditions set out in this

agreement.

D~ION

~.,

4.1 Notwithstanding,the signature date, this agree~

ment shall commenoe on the commencement date and,

subject to the remaining provisions. of this,
2008
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4.2 Eskom shall be entitled, by,written,notice to TNC

and Trans~Natal to be received not less than 35

calendar months prior to the expiry of the

initial period, to extend the duration of this

agreement from 1 January 2009 for such further

period, not exceeding 10 years', which Balcom may

specify in such notice ( "the' fiJ;:st renewal

period") .
.:')

4.3 P:mvided that Eskom shall have exercised its

right to extend the duration of this agreement in

'cenns of /1.2 for a period of less than 10 years I

Bslcom shall be entitled, by writt,en notice to TNC

and Trans-Natal to be received not less than 35

calendar months prior to the expiry of the first

renewal period, to extend the duration of this

"agreement from' the day following the expiry of

the first ,renewal ,pe'riod for, such period which

Eslcom ,may s:pecify in such notice; provided that

such period shall not extend the duration of this

agreement beyDnd 31 December,201S.

4.4 Should Eskom fail to e~ercise i tsright, ,to extend

the ,duration ,Df this ag;r:eemel).t in terms of 4,.2,

Eskom shallhave.no

terms of 4,.3.
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4.5 ,Any extension of the duration of this agreement

in terms of 4.2 and 4.3 shall be upon the same

termS and'conditions contained in this agreement.

4.6 TNC or TranS-Natal shall issue a written rem~nder

to Eskom of its right to extend this agreement in

termS ot' 4.2 by not later than 30 November ,2003

and annually thereafter until 30 Nov~er 2005;

,provided that should Eslcom exercise its right to

extend this agreement in terms of 4.2 and become

entitled to exercise its right to extend 'this

agreBJ11ent in terms of 4.3, TNC or Trans-Natal

shall issue a 'or.r:i'cten reminder to EsJcom of its

right to extend this agreement in terms of 4.3 by

not' later than 30 November 2006 and annually

thereafter until ESJeDffi has either exercised its

right in terms of 4.3 or such right has lapsed.

, ,jl

4.7 Provided Eslcom has exercised its right to extend

this agreement in terms' of 4.2 Or 4.3 until 31

December 2018, should any of TNC, Trana-Natal or

EsJeom wish to extend this ,agreement beyon,d 31

'December 2018 I the' parti'es shall meet and endea­

vour to negotiate and oonclude an extension of

41
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5. TERMINlI.TIOli OF THE PREVIOUS .AGREEMENT

5.1 The· previous agreement shall be terminated with

affect from midnight of the day prior to the

commencement date.

5.2 Save in respect of a claim for tha payment of the

purchase price for coal deliv"red by TNC to EsJcom

during the period 30 No~enilier 1992 to 31 December

1992 (both inclusive), this agreement is in full

and final settlement of all claims of whatsoever

netoure ,,,hich any of the parties may have arising

out of or incidental too the previous agreement or

its implementation. Accordingly I save for the

:., .

claim far the purchase price referred to above,

none of the parties will have any claim of what­

soever nature against the· other arising out of or

incidental to the previous agreement or its

·implementation.

6 . SUPPLY OJ? COAL

6.1 Eslcom shall, with effect from the commencement

date and. thereafter for the duration of this

agreement, 'purchase, s,iliject to 6.3, ·its entire

requirement~ of coal for Rendrina exclusively

fr= me ,od from oo~r,r{Gt' .~~"~\0
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Eskom shall p~cha5e not less than the minimum

tonnages in· eadh year in accordance with the

provisions of 14 read with Schedule 7 hereto.

·TNC Undertakes that with effect from the ci:JIiJ-

THe shall have the right, but no·t the obligation,

to supply the requirements of· Bslcom in any year

for coal for Hendrina on ·the same terms and

. conditions as contained in this agreement to ·the

. extent that same may exceed the maximum tonnages.

EsJcorn will comply wi1:h ·tbe procedures ·and

r
<

,",

requirements setout in 13 with regard to sUCb"{

excess tonnages·. If TNC elects not to supply

coal in excess of the maximum tonnages in any

y~arr it will notify ESkorn of its election within.
30 days after receipt of the relevant order and

Eskom will then b" free·. to purchase its require­

ments of ·c~af··in ·exoess of the maximum tonnages

fdr that year from a source other than THe on

such t"rm;r as it is

43
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Should Eslcom so require! the parties will maet
. .~ . --- ,. . ~ _. ._... ~ .

with a view to negotiating the supply by THC of

coal to Komati or another Eskom power station up

tq a maximum of 3 000 000 tons per year upon such

terms and conditions' as may be agreed between the

parties.

CONTRACT PRICE AND PAYMENT

7.1 The contract price payable for coal to be sup­

plied by THe to Bslcom under th:Ls agreement shall

be detennined. in accordance with the ,prov,isions

of Schedules 3 and 4 hereto.

fI.-",,\. ,

7.2

7.3

TNC shall submit to Eslcom vri'thin 10 days after

the end of each aocounting mon'th an invoice

reflecting the amount payable by Bslcom to TNC in

respect of coal supplied during the immediately

preceding accounting month. Such invoice shall

reflect the items set out in Schedule 3 hereto.

Ealcom shall be obliged to pay the amount of eaah

invoi<;;e by not later than the 15th day of the

calendar month in which the invoice is furnished

to Ealcom; provided that should the 15th day of

the calendar month in
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day ther\ payment of such. invoice shall :qemade on

the business day next following. s.uch l5thday._

In order. to enable the' escalation factor to be

deteDllined, EsJcom shall, during. the currency of

this agreement:

furnish TNC in writing by no later than the

commencement date,a statement reflecting

the average cost of coal pu):cha5ed by. Eskom

from all sources for the accounting month

ended 30 November 1991 (expressed in rands

and cents per ton) which statement shall be

oertified as correct by EsJcom's external

auditors;

fUrnish TNC in writing within 7 days after

the . end of each accounting month, 'a

statement reflecting the average oost of

coal purchased by Esl~om fr~m all s~urces for

the calendar month prior to the aocoUnting

month immediately preceding the date of the

statement (expressed in rands and cents per

ton) ;

furnishTNC every 6 calendar months with a

./

r---..

written
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auditors. certifying the correctness of the

statements' referred to in 7.4.2 during the

previous 6 calendar mont~S.

8 . TEE PARTUL BENEFICIATION WASHING PLANT

TNC shall as soon as possible after the signature date

establ.\.sh on OptimlUll's property and thereafter operate

a partial ben~ficiation washing plant to be used for

the washing of coal. The cost of establi5hing and

operating the washing plant shall be borne and paid by

TNC.

9. QUALITY

9.1 ,All coal supplied to Bslcom in terms of this

agreement shall conform to the specificatio~s.

9.2

9.3

TNC Shall be obliged to. pay to Eslcbm the penal­

ties relating toeny coal delivered to Eskom

w11,ich Q,oes not comply with thEj.s:p.eoifications in.

respect of. oalorific ,value" l11Qisture oontent,

volatiles.or,abrasiveness on the basis set out in

Schedule 1 hereto.

If TNC ,for, ,a·, period of 7 .oonsecutive days

delivers ooal
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of a quality which would entitle. Eakom to reject

such delivery of coal in terms ,of the prOVisions

of Part 2. of Schedule 1 hereto, Bslcom shall be

entitled by notice in writing, to TNC,

to require ~NC either:

to blend sufficient coal intended to be

waShed 'for export ,purposes together

with the coal to be delivered to Eskom

in order to ensure that.the coal to be

delivered 'to Eskom conforms ·to the

specifica'tions; or

failing sufficient quantities of coal

available for the purposes of 9.3.1.1,

to blend sufficient c.oal already washed

for export purposes together with the

coal to be delivered to Eskom· in order

to ensure that the coal.to be delivered

to Es]com confcrms to the specifioa-

tions; and

if there is no, or insufficient quantities

of, coal available for the. purposes contem­

plated' in 9.3.1, to purchase its require-

"onCo of =.1 f[hC1rrSf~t'" yt1C
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muta~dis, upon the terms and conditions Df

15.

Thepanalties ,and the right of rejectiDn referred

to ,in Schedule 1 hereto and the rights granted to

Rsleorn in terms of 9.3, shall constitute the sole

remedy of Esleom for the failure by TNC to meet

the specifications with respect to' calori:Hc

value, moisture content,'volatiles or abrasive-

ness. Under no circumstances shall,TNC be liable

for general, special or consequential damages or

los s ,.,hich Esleom or its customers may suffer as

a result of the failure Df the coal tD conform to

the specifications Dr to meet the requirements,

whether or not specified,. of Es]corn' or its cus-

,tome;cs.

Eskom shall be obliged to pay to TNC:

the bonuSeS relating to' any coal delivered

to EsJcom which exceeds the :specifications in

respect of 'calorific value, moisture content

and abrasiveness on the basis set out in

Schedule 1 hereto; and

9.5.2 the consi5tenCYbOnUS~n the

in Schedule 2 hereto. ~

~ Cf

basis ,5et out f:.
fl. ~bC
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9,6 UI)less TNC is notified in",riting.to the contra.ry

within 15 days after. each days ,. delivery of coal t

such coal shall be deemed to conform in all

respects. to the. sJ?ecifi.cations '. and. Eskom shall

have no. clam whatsoever in'. regard ,thereto or

,,'

arising therefrom. Suchnoti£ication shall

••

. specify full details relating to. the delivery of

·.coal conoerned inclUding th"" date of· deli:very t

.the quantity qf coal 'qonoerned and full details

of the non-conformity of such coal to the speci-

fications.

10, SAMFLING AND ANALYSIS

10.1 Coal supplied by TNC to Bskom in te:ons of this

agreement shall be sampled from agreed sampling

.points in accordance with the sampling procedures

set out in Schedule 5 hereto .

10.2 The results .of the analysis of all samples taken

during any accounting month shall be recorded by

'Eskom and Bslcom shall notify'TNC of. such results

within 1 days of them becoming' available. Such

results shall serye as the basis for determina-

tion of at least. the following:

,.. _...
10,2.1 the
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the weighted average calorific value-, I

the weighted., average volatile, 'content;

the weighted average total moisture oontent;

,the weighted average ash content; and

10.2.6 ithe ,",weighted 'average abraSiveness I',

of .all coal supplied by TNC to Eslcom in terms of

this agreement during the acoounting month in

respect of whioh the samples were taken.

11. DETEmu:l'1M'ION OF TE:W GROSS Ml\.SS OF COAL DELrVElUW

; ..

"

11.1

11. :2

The gross roass of all coal deli.vered to Eslcom by

TNC in terms of ,this agreement sh~ll be deter­

mined by roais-meters on Ealcom's conveyors'~nd/or
. . : ,.'

on Eslcom's, assized weigh-br.l,dges. .. The mass so

determined ahall be deemed to be the gross'mass. ,.... ~, .....
of coal delivered and shall be subject';"to' a

moisture.,correction,iin terms of 12.

Eslcom's mas s-meters ,shall be:

,.assized· at
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11.2.2.2

11.2.2.3

,
•

Page 23.

tested,

weekly by means of a '.'zero check" i

monthly .by means ofa "dead-weight

.check"; and

6 monthly by means of a "bulle_load

check": or other agreed test

and shall be adjusted, if necessary. Such tests

shall be carried out by Bslcom' s employees and

shall be witnessed by a representative of TNC.

Any adjustments required to the mass-meters shall

be agreed between the parties and such agreement

shall be recorded in writing.

"

·1l.3 Bslcom's mass-'meters 'shall be· serviced at ·regular i\i"t·
intervals under an inclusive maintenance contract

entered into between Bslcom and the mass-meter

suppliers. The maintenance procedures to be

11.4

performed in terms of suoh maintenance contract

shall' be approved by TNC which approval shall not

be unreasonably withheld.'

Should any test refer~E!d to in 11. 2 establish

that Bslcom's

51
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than 2%, 50% of the error shall be deemed to have

existed since. the previous weekly test carried

out in terms of 11.2 and the correoted gross mass

shall be caloulated on this, basis between Eslcom

and TNC for theweelcly period concerned.

"',:

i.'.,
1:1..5

11,6

Should any of Eskom' s mas s~meters break down,

resort shall be .had to TNC'5 mass-meters, if any,

or to other evidence to agree On the gross mass

of ooal delivered. TNC shall, if so requested,

furnish Eskom with evidence of the accuracy of

its mass-meters to the reasonable satisfaction of

Eskom.

Eslcom shall furnish TNC with daily written

returns reflecting the gross mass of all coal

(I'.
~ )

delivered to Hendrina as registered by Eskom's

weighin~ appliances. Unless the gross mass, as

reflected on any. daily return is queried in

writing within: 7 days of the furniehing of such

return, the gross mass reflected thereon' Sholl be

deemed to be' the correct gross mass and the

parties shall thereafter be precluded from seek-

in.g any

manifest error.

in the absence o'f
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12. MOISTDRE lIDJUSTMENr AND NET MASS

12.1 The gross mass of coal established monthly in

terms of 11 shall be reduced by the average total

moisture determined by the sampling and analysis

procedures referred to in 10 as followe:

",

',.::/W

12.1.2

if the total moisture oontent is 6~ or less,

the mass shall not be adjusted;

if the total moisture oontent is mare than

6% the following formula shall be applied:

GH X (lOG - 11),
=

(100 - 6)

Where:

=

GM '=

the net mass for the acoounting

month to be used for all price

calculations;

the gross mass established in

terms of 11 for the applica,ble

' ..
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the weighted average, pe,rcent,age

total moisture for the applicable

accounting month.

12.2 Eskom' and TNC shall within 8 days of the, end of

eaoh acoounting month finalise the calculations

to dete:nnine the net mass of coal delivered

during the immediately preceding accounting

month.

, 13 . ES'1'Al3LISB:M:ENT OF 1;:811:011:' 8 REQU:rRRlillNTS OF COAL

• II

, '

13.1

13 ,,1,1

Eskom shall as early as possible in order '~o

assist" TNC with its planning of production, but

in any event by not later than 1 July of each

year give writt'en n,otice to TNC of its coal

~equirementsforthe 5 years'oommencing 1 January

or'the following year, which notice shall specify

Eslcom's coal requirements:

on a monthly 'basis for the first 18 calendar

months of ,each 5 year,period; and

9n a 7ix monthly basis for the remainder of'~.:'

\;' '," c'
." ,i I,

13.1. 2

of each 5 year period; and

lb10
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on an annual basis for the next years of

each 5 year period·in respect of whiah suah

notice is given. The first notice shall be

given by Bslcom- on or before the signature

date ..

13 .2 TNC shall each year,- on· the basis of Eslcom' s

notified coal requirements, prepare a production

and delivery program- subject to the provisions of

6.1 and 6. 2. ~his program- may allow f or move­

ments in accordance with Eslcom;s stockp:l.le opera­

ting requirements onto and off the Eslcom stock-

pile established at Hendrina. Such production

•
13,3

program shall be discus sed and agreed with Ealcom

prior to the commencement of any year.

ShOUld Eslcom .require a'variation of its require-,

ments, as notified to TNC from time to time in '1:::#r
tems'of this agreement, Eslcom,shall give WJ;itte.n

notice of such variations to TNC and TNC will be

allowed a. reasonable period, f:Wffi the date of

Eslcom's I1btice of variation within which to
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14 . MIl'IrntJ:M: OFF-TAKE AND MINDJIlM PAYMENTS

14.1 Eskom gives to TNC the 1J.nderi:akings contained in

.. Schedule 7 hereto in respect of minimum off-take

. and ,minimum payments.

i:~
,:':,' ,
i:

,. .

. ,.

14.2

14,:2.1

14,.2.2

;1.4.2.3

",'

Should, at any time after the expiry of the

minimum off-take period,

Ealcom purchase less than 1 000 000 tons of

coal per year for t"(o consecutive years! or

Eslcom's proj ected requirements of coal in

terms of l~ be for less than 1 000 000 tons

for the year immediately following the year

in which );lskom purchased less than 1 DOD ODD

tons of coal;

then T),lC shall, on not les s than 3a days' 'prim;

written notice to Eslcom,. be entitled, but: not

obliged, at any. time· after:

the end ·of the second consecutive year in

" ..

'f
'.,

\ ~,

the
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the end. of the year in which Eskom purchased

less than 1 000 000 tons in the case of

14.2.2

Should at any time after the expiry of the mini­

rom off-take period, Eslcom's projected require­

ments of coal in terms of 13 be for less than

1 000 000 tons per year for two consecutive years

then TNC shall, by written notioe to Eskoro, be

entit1ed, but not obliged, at any time after

receipt of the relevant projection in tenns of

13, to tenninate this agreement .wit]1 effect from

the .commencement of cthe first year of any period

of . two consecutive years during which it is

projected that· Eskom will purchase less than

1 000 000 tons; provided that should TNC not

exercise its rights of termination in respect of

any particular two'year period, TNC shall nat be

precluded from exercising its right of termina­

tion in respect of any other period of two con­

secutive years during which Eskorn' s pro j ected

requirements of ooa1 in terms of 13 are less than
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Upon a te~ination of this ~gree~ent in terms of

14.2 or 14.3, Eslcom shall pay to ,TNC, ip ,addition

to any other amounts which may become payable by

ES,kom in terms of this, agreement, , the, minimum

payment for the year during which the termination

takes place unless Eskom, sha.ll. have purchased

coal from TNC ~uring such year up to the termina­

'tion date having a contract ,pl=ice i,n the aggre­

gate ,in excess of the Jilinimu:m, payment, for such

year.

,rr: •
" 'I

is, FAILURE TO SUPPLY

15.1 Should TNC fail to deliver Eslcom's coal require-

mentsfor Hendrina up to the maximum tonnages as

notified in terme ,of 13 fDr a period of 2 Don~

secutive calendar months, ESlcom shall be entitled

to purcha'se' fiom other 'sources' the shortfall

between its requirements and the total tonnage

actually supplied by TNC to Eskom provided that

,TNC - shall first be. entitled to malce up such

shOrtfall from other, sources Whether within the

Trans-Natal grpup or otherwise. Should the cost

per 'ton for Doal 'purchased - by' Eskom in -order to

make up any shortfall exceed the price Df coal,

including any, applicable ,bonus or penalty

:·'S.'::·· ."
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have been payable by Esleom in terms of this

agreement had TNC supplied such coal to ESleOID,

such excess cost per ton of such coal shall be

recoverable h:om TNC by way' of direct damages

p:r:-ovided that:

when purchasing co",l' elsewhere, Eskom shall,

,as f",r as it'is able, malee its purchase at

,the lowest delivered cost and quality of

co",1 which is both acceptable and av",ilable

to Eskom at the tbne and 'shall talee such

steps as may, reasonably be passibls 'to

minimise any claim for damages which, it may.

have against TNC;

if TNC fails to supply Eslcom's .requirements

for a' continuous period of' 6 calenda;: months

in terms of this agreement, ~C and Eslcom

shall discuss and if possible'agree on ways

and means 'of alleviating any hardShip caused
, ,

to TNC by the'implementation of this clause

15. Should agreement in this regard not be'

reachen between the parties f

shall

30. '

the 'matter

of

'. ~'f- '
,~I?

• ~1. ...

'. '.:.~ '1=•

.- . .~'
" ',"

! ,
',' ~... :.'

.,l. 'I' t.~' -.5:' ..... '
-", '..... " ':,.

""~:'.-'r ..~":" ~'~'::':I\~;~'~"~';~';.' ,
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Save as contemplated in 15.1 r THe shall not be

liable for any loss or d~agB of whatever nature

or description suffered by Eskom or its "customers

in, respect of, late delivery or non-delivery of

'coal.

DELIVERY

All coal supplied by TNC to Eslcom in term5 of this

agreement shall be delivered to Balcom by loading such

coal on'co EsJcom' 5 over-1.and conveyors to Hendrina

situated at Optimum and delivery shall' take place when

the coal passes over' Eskom' s mass meters over which

the conveyors pass.

OWNERSHIP .lIND RISK

Rislc and ownership, in and to each delivery of coill to

Eskoro in terms Of,thisagreement shall pass to ~skom

on delivery in terms of ,16.

18. ESSENTIAL SERVICES

Eskom shall supply Tl1C at Optimum with such quantities

o:E potable and 'non-potable water ,at the appropriate
, .

tariff as ,TNC may. reasonably require for its oper.a-

tions at Optimum

60
CME-060



Page 33.
',"

subjec'l: to TNC obtaining SL:!.ch permits to use the water

as may be required by law, and provided that Balcom

shall not be obliged to supply water in excess of the

aggregate of the quantity of water being supplied by

it to TNC' as at the corrunencernent date plus such

qnantities ofwater as, may be :cequired for tlle pur-

poses of the partial beneficiation washing plant from

time to time.

19. OPTIMUM RESER~~S

19.1 For 'the purposes of this agreement, lithe

to Eskom in terms

•
19.2

reserves" shall be those reserves of coal at both

Optimum and TNC 1 S :r<oornfontein Mines as depic'ted

in the plan and schedules annexed hereto as

Schedule 6, it being reoorded that the reserves

depicted in Schedule 6 are those reserves esti-

mated to be avail?lble as at 1 January 1992 based

on TNC's best estimate given the current avail-

able information.

TNC warrants and undertaJces in favour of Eslcom
"

that the reserves, will be sufficient to enable

TNC to comply with its obligations to supply coal

p~~

. - .,~

.' ": (,) ;;. ~~;.~.:;..."-
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19.4

19.5

19.5.1

page 34,

TNC and Eslcom Will, on an ~nnual basis, jointly

undertake a review of the reserves and planned

. exploitation ther,,:of and will malee the results of

such review available tD .EsJco:in,

TNC undertakes in favour of Bskom that,' save in

respect of a disposal 9rtransfer'as .contemplated

in 19.5, during the currency of ,this agreement it

will not .dispose ,of its rights to the reserves to

any party without the prior written agreement of

Eslcom.

TNC shall at any ·time during the currency of this

agreement be entitled, f:r:eely and without requir­

ing the consent pf Bslcom, to dispose of or other-
,

wise transfer its rights ·to the reserves to any

company within the Trans-'Natal group and likewise

any transferee shall be entitled to dispose of or

otherwise transfer its rights· to the reserves to·
,

any other oompany within the Trans-Natal group

provided that:

any transfe~ee shall bind itself in writing

as a party to this agreement in place of the

transferor;

62
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if the transferee shall cease to be a com-

pany within the Trans-Natal group then,

prior to such cessation, Trans-Natal shall

procure that the transferee disposes of or

transfers its rights to the reserVes and

cedes and d~legates its rig~ts and obliga~
' ..

tions under this'agreement to another com-

panywithin the Trans-Natal group; and

notwithstanding ahy such disposal or trans­

fer TNC shall continue. to' be ~nd shall

remain liable in its ovm right for the due,

proper and punctual performance of all the

transferee's obligations under this agree-

ment.

20 • OPEllATIOl'f OF OPTI:!:I1JH. (
20.1 The mine plan and method of mining followed by

Optimum shall be. at the discretion of TNC.

20.2 The production levels of OptimlllU shall be subject

to adjustment frDmtime to time to .conform with

such changes in ritine planning as TNC deems neces-.

sary' after consultation with E;]<:'om so as to

ensure that the' 'c;"6:1 r~guirements of Eskom as.

i '\ .. I~C·"
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Subject to the provisions of 19,2 and 19.4, TNC

shall be. entitled to exploit the reserves as ,:it

in its sole discretion deems fit.

21. EXPLOSIVES INDllliNITY

employees 1 agents or contractors on 'demand for

any damages o~ lossr whether for personal injUry

or of any other nature whatsoever arising as a~" ,"
:"~;'

res-qlt of the prssence of any expl"osive substance '::"

in any of the coal supplied in terms of this

agreement. J"'",CJ'~'b'-"'~ c,",orJ?

~, :

"(t.'
21.1 TNC shall compensate Eskom, its servants,

21.2 TNC hereby indemnifies Bslcom and holds it ha:r:m­

less against any claim by any third party and any
,

costs incidental thereto whether for personal

injury or any othe~ loss whatsoever suffered by

such party or the" dependants of such party aris­

ing as a rss~lt of the presence"o! any explosive

substance in any of the coal supplied in terms of

this agreement. '

22. R.ETI.ABILITATION

22.1 Eskom shall pay to TNC on the commencement date

the sum of R5
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22.2.1

2.2·2.2

22.3
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1990 to date of payment by the escalation factor,

towards the estimated rehabilitation costs. of

Optimum in respect of. its operations np to the

commencement date. EsJcom shall have no further

obligation to make any contribution towards the

rehabilitation costs of Optimum for the period up

to .the commencement date.

'!t is recorded that.provision is made in Annexes

3A r . 3B qnd 3C to Schedule 3 to this agreement for

a.contribution towards the estimated rehabilita-

tion costs of optimum after the commencement date

based. on:

this agreement continuing until 31' Decemher

2008; and

the rehabilitation obligations which optimum

has at law as at the commencement date.

;If, at any time dUring the currency of this

agreement r the rehabilitation obligations of
,

Optimum at law are varied so as to result in an

increase in the rehabilitation casts over those

estimated as at"the Commencement date, then the

parties shall meet to agree on an increase in the

contribution to

'.
. ....
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increased, rehabilitation costs and should the

parties fail to reach agreement thereon within 3D

days of THC reques,ting such meeting, the matter

shall be, submitted for: arbitration j,n terms of

30.

23. WATER ,:M:A1'lA.GEMENT

Eskom shall <;:onto:ibute the ,sum of R17 689 500,00 (1

, Ja~1.1ary 1992 rno!\ey values) toWards 'the costs of water

management of Optimum. This amount, escalated in

accordance with the escalation fac'tor, shall be paid

by Eskom ,to TNC on 31 Dece:mbe:c 2008 o:c on the termi-

nation' of this agreement for 'any :ceason whatsoever,

whichever occurs first.

24. MINE CLOSum: COSTS

Eskom shall contriputei:he sum of Ri2 162 900,'00 (1

January 1992 money values) towards the mine closu:ce

costs of optinllUU. T)1.is, amount,' escalated in accord­

ance with the escalation factor, shall be paid. by

Eskom to TNC on 31 December 2008 or 'on the termination

66
CME-066



Page 39.

25. ,CONFIDENTIllLITY

All information and data ~ade available or obtained

f~om operations in terms of this agreement whioh are

not a matter of ,public k~owledge or available from any

other sburce shall'be and remain confidential between

the parties during,the currency of this agreement and

shall not, without the prior written consent of the

other parties, which consent shall not be unreasonably

withheld, be disclosed to any third' party, other than,

i

25.1

25.2

to an affiliate or Governmeu'c agency of competent

,jurisdic'cion which shall have requested it; or

to a bona fide consultant approved by the parties

(which approval sha'll not be unreasonably with­

held); or

25.3

25.4,

25 .. 5,

to investment'analysts or employees; or
','

to 'The JOhannes:burg Stock Exchange or the Securi-

ties Regulation Panel; or'

to shareholders of TNC or TranS-Natal; or

25.6
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25,7 as may be required by law.

26. VIS MAJOR

26.1 If any party should 'be prevented or restricted

directly o:r:, indi.rectly from performing all or any

o~ its obligations under this agreement by .reason

cif strike, labour dispute, loclc-out r fire, explo­

SiOIi, f.lood, riot" war, accident, Act of God,

embargo, legislation, regulation or directive

having. the force of la~l shortage of or a breaJc-

do~m in transportation facilities, civil commo-

tion, unrest or disturbance, compliance wi'th any

order or instruotion of any port, transportation,

local or other authority or without limitation,

any othe:r: cause beyond its control anywhere in

.:', the world,all or any of which shall constitute

Vis major for the purposee hereoL r the party so

affected ( "the affected party") shall be relieved

of performance of its obligations hereunder

during the period that such event and its conse­

quences shall oontinuer but only to the extent so

prevented r and ,shall not be liable for any delay

or: failure in the performance of any of its

obligations .hereunder:· or los s or damage whether'

general, special or consequential which any of

maythe other parties
·...
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suffer due. to or resulting from such delay or

failure; prov-ided always that. written.. noti.ce

shall be gi.ven by the affected party to the

unaffected party at the earliest possible oppar­

tunity whether by telex., telefax, te.lsphane or

cablegram or otherwise of the occurrence of the

event constituting the vis major, together with

·details thereof and an ~stimate of the period.of

time. for which it will .endure ..

26,2 . At all times whilst the vis major event' shall

continue, the parties will meet at regular inter-

vals,to discuss and investigate and, if possible,

'to. implement oth,?,r practical ways and means of

ov,?rcoming or .avoiding the consequences of such

vis major, so that the objectives, import and

intent of this agrE!ement may be pursued withDut

.unteasonable delay. Xn this regard, the parties

willexplDre 'the possibillty Df:

26.2.1

, ,'" "

concluding qlternative arrangements for the
,

supply Dr purohase of coal, as the oase maY

be; or the possibility .of pUrchasing coal ~r

supplying ~t from other 'sources for' such'

periods ,of time as may be reasOiiable in the

circUJ11stanc;es
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and anticipated duration of the vis majo~;

or

Eslcom consum.ing coal fron TNC at other power

stations or operations of Eskom

as the case may be,'

The affected party will use its best endeavours

to terminate the circumstances giving rise to the

vis major r and upon ,termination of the event

giving rise theretorwill forthwith give written

notice thereof whether by telex r telefaxr tele-

phone or cablegram or othe~i5er to the unaffec-

ted 'party.

In the eve4t that vis major occurs as contem-

plated harein r the parties will on cessation of

the vis major; or prior thereto r negotiate the

period r if any I by which the duration of this

agreement should, be extended to take account of

interruptions ci'lused by such' vis major. The

price payable for' coal during such extension r if

any r "shall be the' price dete:onined nnder this

agre~ment i'lG being that i'lpplicable for the deli-
>

' ... '\'{'" I,

,

very period, in which coal is i'lctually delivered. ~

~ .~.. (j fl. 16
'"
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This agreement will nDt, unless otherwise agreed,

terminate by reason of interventiDn of vis majDr

for whatever period, and in respect of any party;

provided, however, that if such vis major should

endure for longer than any continuous period of

180 days, and th~ affected party .is then umcble

to demDnstrate to the reasonablepatisfaction Df

the unaffected party that the vis major event

will terminate within a reasonable period after

expiry of the aforesaid period of IBD days, then

at any tims whilst such vis major shall continue,

but not after.. ' it ceases, the unaffected party

shall be entitled on 90 days written notice given

to the affected party to ter.minate this agree­

ment r without prejudice to any rights of the

unaffected party whether as to damages or other-

wise, which may have arisen prior to the occur-

renee 'of· the vis major.

27 • :HARDSHIP CLAUSE

'(~

., 1.

~'~h;~ r",.,. .

·.27.1 In entering into this agreement the parties

declare it to be their intention that this agree-

ment shall Dperate between them with fairness and

without
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27. 2

27.2.1

27.2.2

27.2.3

Page 44.

The provisions of this clause 27 shall apply

where any new situation or circ\.lll1stances arise

("relevant circ\.llI1stances" J which. .

are outside the oontrol of the affect!=d

party;

could not reasonably have been anticip~ted

by the affected party at the time of enter-

inginto this agreement; and

resul·t i.n a major material disadvantage to

the affected party and a corresponding major

material advantage to the other party or in

severe hardship to the affected party with­

out any advantage to the other party.

"Relevant circumstances" may include r without

limitation, the·imposition of any tax r duty or

other fee by any governmental or .other authority

with exec~tive power but shall not i~clude any

circumstances resulting in TNC being unable to

S8~1 coal. in the export market.

~he affected .party may serve. a written notice

("relevant circumstances. notice"). on the other

party that in its

72
CME-072



Page 45.

stanoes have arisen, and the relevant oiroum-

stanoes notioe shall state the date on which the

,, ,I

relevant oircumstanoes commenoed ( "relevant

..••.:.
27.4

27.5

oircumstances commencement date").

The other party may at any time within '7 (seven)

days of receipt' of ,the relevant ciroumstances

notioe refer it to arbitration in acoordanoe with

30 for a 'determination as to whether the relevant

circumstances notice has been validly given

and/or, whether the relevant c:!-rcumstances com­

mencement date is correctly stated _ In default of

such a referral the relevant circumstances notice

shall be deemed to have been validly given and

the relevant ciroumstances commencement date

correctly stated .

.After the date ("effective date"} On which the

'relevant oircumstances notice -is agreed / deter-

mined" or deemed to have' been validly given and

the relevant circumstances commencement date

correctly stated, the parties sllall in the utmost

good faith use their best endeavours to agree

mutually acceptable amendments to this agreement

r
~u~'J~" ,

in order

relevant
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27.6

28.

,J,f such mutually acceptable ~mendments,h,avenot

been agreed by the later at gp, (ninety) days

after,the effective date and 180 (one hundred and

eighty) days after the relevant circumstances

oommenoement date the affected 'party may at any

time thereafter refer the matter tD arbitration

in terms of 3D ,for a deterrninat,ion as to the

amendments to ,be made to this agreement.

BREACH

Should any party ("the defaulting party") breach any

of the tenns and conditions of this agreement, and

fail to remedy such breach within a period of 90 days

after receipt by the defaulting, party of written

notioe from any of th,e other parties ("the aggrieved

p;:rty".), retIlliring it. 50 . to, ,do I then the aggrieved

((Ie :r;ll'lrty shall be entitled to ·suoh remedies as it may

:1'I have at law.

29. CESSION AND ASSIGNMENT

29.1 Save as contemplated in 29.2, no party may cede

.' ,,,or assign, the '111016 or ,any part of its rights or

obligatiqns under this agreement to any other

party ,qithout the p~ior consent in writing of the 0-
other parties. ,~J ~ ~4,~

I ~ ~'

• '. -... ~,1t;'";
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29.2

29.2.1

29,2:2

29.2; 3

T:NC shall at any time during: the. cuxrency of this

agreement be entitled, freely and without ret.J:Uir-;­

'ing the consent ,of .EskoIn, ,to cede its rights

and/or assign its 'obligation~ under this agree­

ment to any company ';"i·thin the Trans-Natal group

and likewise any cessionary or assignee shall be

entitled to cede its rights 'and/or assign its

obligation(5. under. this agreement to any other

company Within the Trans-Natal, group provided

that,

any cessionary or assignee shall bind itself

in writing as a party to this agreement in

place of the transferor;

if the cessionary or assignee shall cease to

be a 'company within the Trans-Natal group

then, pribr to suoh cessati6n, Trans~Natal

shali pr6bure that, the ceseidnarj or

assigne,e cedes and/o"r assigns its rights and

obligations under this agreement to another

company within the Trans-Natal group; and

notwithstanding any such disposal Dr trans­

fer TNC shall continue' to be and shall

remain liable in' its

f~
own right for the due,

(J .fJB. 7e{
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proper. and punctual performance of all the

assignee's obligations under this agreement,

30. .lU!BITRATION

30.1 Any dispute between thepart1es in regard to:

(T'",
I

30,1.1

30,1.2

30.1.3

30.1.4

30,1.5

30.2

.the interpretation of;'

the effect of;

the parties' respective rights and obliga-

tions, under;

a breaoh of;

any matter arising out of;

this agreement shall, 'save as otherWise provided

in this agreement, be decided by arbitration in

the manner set out in this clause.

The sp,id arbitration shall be held subject to the

provisions cf this olause,

.';
".".>

30.2.1 at
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30.3.1

30.3.2

30.3.3

30.4

,,

Page 49.

informally;

otherwise in accordanoe with the provisions

of the Arbitration Act lila. 42, of 19,65, as

ameniied;

it being the intention that if possible it shall

be held and' concluded within 21 [twenty-one)

wo~cing,days after it has been demanded.

The arbitrator shall be if the question in issue

is:

primarily an acoounting matter an indepen­

dent ohartered aCDountal).t agreed upon

between the parties;

primarily a legal matter, a practising

Senior or Queens Counsel, with' no less than

10 (ten) years standing agreed upon, between

the parties i '

any other matter an independent person

'agreed upon between the parties.

If the parties cannot agree upon a partioular '

"

arbitrator in
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(seven) working days after the arbitration has

been demanded, any of the parties :may request r

within 7 (seven) days after the parties have so

failed to agree, the President of the Transvaal

Law Society to make' the nomination in te+ms of

30.3.1, 30.3.2 or 30.3.3, as the case may be.

The parties irrevocably agree that the decision

in these ,arbitration proceedings:

shall be binding on them,

shall be carried into effect,

. ';

','

30.5:3

, "

may be made an order of any Court of compe­

tent jurisdiction.

30.6 The arbitrator shall be reqUired to furnish

reasons for any decision if ,so requested in

writing bS any party within 14 days after having

handed down his' decision.

3'1." CONSEQUENTIAL LOSS

"Save as spe;ifically contemplated'in this agreement no
, .I.

party shall be liable to any of the other parties for

any consequential, loss or

fj
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damages by reason of its default in terms of this

agreement.

3 2 . DDHICILIOH

32.1 The parties hereto choose dornioilia citandi et

executandi for all purposes of and in connection

with this agreement as follows:
/ .~

'"

Eskorn:

Trans-Natal:
and
TJ.ilC:

Hegawatt Park

Maxwell Drive

Sunninghill

SANDTDN

Marked for attention of

The Fuel and Water Manager

80 Marshall street
JDE:AIDmSBDRG

2001

Marked for attention of the

Managing Director" ""(• "1'1<."
i .~1 •

32.2 Any party hereto shall be entitled to ohange i'ts

domioilium from time ,to time, provided' that any

,new dornioilil):llt selected by it shall be ,an address

other than a box number in the Republio of South

Africa, and any suoh'change shall o~ly be effec­

tive upon, reoeipt of notice in

other parties of
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32.4

32.4.1

32.4.2

32.4.3

32.5

Page 52.

All notices, demands, communioations or payments

intended tor any party shall be made or given at

such party's domiciliurn for the time being,

A notioe sent by one party to another party shall

be deemed to be received:

on the same day, if delivered by hand;

on the same day, if sent by telex or tele-

fax;

on ,the fifth day af'ter posting, if sent by

prepaid registered mail.

Notwithstanding anything to the oontrary herein

contained a written notice or ,communication

actually received by a party shall be an adequate

written notice or communication. to it notwith-

.standing that it was not sent to or delivered at

its chosen doWicilium citandi, et executandi.

:, ~ 1

~J!:>{~;:, ,
:'13, COSTS

Each party shall bear its own costs of and incidental

.. '

to the negotiation,

agreement .
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34. INTEREST ON ARREARS

All amounts payable in terms of this agreement shall,

unless paid on due date, bear interest at a rate equai

to the prime rate from due date to date of pa~ent.

35 . SECURrfi

Trans-Natal hereby hinds itself in favour of EsJcoro as

surety for and co-principal debtor with TNC for the

due, proper and punctual perform~nce by TNC of all its

obliga tions under. 'this agreement, hereby ;,aiving the

CC benefits of excussion, division and no value recei~ed,

the meaning ~f which it 'declares itself to be

acquainted with.

behalf of all the

No party shall be bound by any express

term, representation, warranty,

'like, hot recorded herein.

36.1

36.2
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No indulgence which any of. :the parties ("the

grantor") may grant to any other or others of

them ( "the grant~e(s) " ) shall constitute a waiver

of any of the rights ... of the ..grantor, .who shall

not thereby be preolllded from. exercising any

rights against the grantee(s) whioh might have

'arisen in the past Dr which might' arise in the

"

36,4

36.S

future.

The parties undertake at all times to do all such

things, to perform all such acts and to take all

sl1ch steps and '~o procure the doing of all such

thi.ngs, the 'performance of all such actions and

the taJcing of all such s'teps as may be open to

them and necessary for or incidental to the

putting into effect or mainten~~ce of the terms,

conditipns and import of this agreement.

If any 'olause or term of this agreement should be

"invali.d, . unenforcea:l;J1e or ,illegal, then the

remaining terms and provisi.ons of this agreement

shall be deemed to be severable therefrom and

shall continue in full force and effect unless

.such invalidity, unenfarceability or illegality

,':',

't" .! ','I, ..

goes to the root of
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, :bHRN~§se~~THUS DONE and SIGNED at ................•. ,.. on. this the

f.f.& day of .-;fi:;.'?"f1!!f!f.,." ..,.. , 1993 in the presence

of the undersigned witnesses:

AS WITNESSES' For and on behalf of

his authori ty
by
who warra
hereto

ES1WK

1.

""fit"".". r
m S Q"'E d Sr8m',D t :;fol-l/l/ll('(8(;B u~, tl - th~HU D"" an a _. . . . . . . . . . . . . . . . . . .. on 1.1.S e

.Cf:& day of .~-::0'. ;;t.(,,/ 1993 in the presence

of 'che undersigned witnesses:

.. $
!~ ' . .

Fm; and ,on. behalf o:f
TRANS-~ COAL CORPORATION
LIMITED

!.U» OJ..-.\ by , '
_~.I:.._..l'.".-.-./'.... ; •• , ••••• \ ' 'who ' warra-""~~ ,. s authority

he:I:eto

:f~~~~;-.. I .~~---'=-

1~

1.

AS

2.
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~f!I1IV/YC5"&-r.-ce,THUS DONE and SIGNED at .. , ,. on this the

.0('::.. day of -:fir":Y:~;rn 1993 in the presence

of the undersigned witnesses:

For and on behalf of
TRANS-NaTAL COLLIERIES
LIMITED
by
who warran s his authority
hereto
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SCHEDULE 2

SCHEDIlLE 3
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PART 1 - QUALITIES OF· COAL TO BE
SuPP~IED TO ESKOM DURING THE PRE-COM­
MISSIONING PERIOD

PART 2 - QUALITIES OF COAL TO BE
SUPPLIED TO ESKOM DURING THE POST-COM- .
MISSIONING PERIOD

CONSISTENCY BONUS

CONTRACT PRICE

SCHEDULE 4

SCHEDULE' 5
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PART 1

SCHEDULE 1

1 . OUA.LITIES "OF COAL. TO BE Su:i?PLUDTO E'SXOl{ nu:RINGTHE

PRE-COMMISSIONING PERIOD

1.1 All coal supplied to Eslcom in teDIls of this

agreement during the p-re-c,?mrnissioning period

shall con!orrn to the following speci!ications:

Calorlilo VnJuo (mol!:i:iUra frea)
{monthly wnlghl!ld av~rngol 2$,5 MJlltg ~ 25,5 MJIl<!J

(1 '.

1.2

VofBlIles (air-drJed)
(24 hour pe.nod commencIng"
OSMDO dally) - 21% minimum

Abrasive Indnx (as per 1ha EsllOmJ
Indu~ry Standard) (monthly ~alghled avera,go) 250

C~a,l .. shall .be crushed .to such a size as \'/'ill

allow not less than 94%' of the coal on average to

pass through a 50nun apertUJ:e square mesh .screen·,

2. COAL QU.lII<XTY l'ENJ\LTXES, BONUSES .AND REJECTION LIMITS

2,1,. Average Calorific \Taine (Calculated on a monthly

. ,,
',:'
. /:

,weighted' average

",
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2,2 Rejection Levels

In the event that coal is supplied to Eskom in

terms of this agreement with quality specifica­

tions enumerated in this clause 2.2, Eskorn shall

be entitled to act in acoordance with the terms

and conditions set out below,

"

2.~.1 Partial Payment Rejection

Eskom shall have the right to refuse payment

of 14,% of the applicable portion of the

monthly base pride for any coal supplied to

it during a 24 hour period (commencing at

05: 00 daily), the 'qualitr of Which (measured

on a weighted 24 hour basis) 'falls wi thin

the'range set out below:

Volatlt" lair-drl.d} .' Below 21%

,2.2.2

2.2.2.1

Coal Stookpile and Rejection

TJJ1C shall be entitled and obliged to

divert' to a 'designated area on a stock­

pile any ooal s~Pl?lied to Eslcom with a

total moisture content in exoesS of 10%

(measured

. ..' . " .;;-....

to
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2.2.2.3

Page 4.

allow such coal to dry~ Thereafter TNC

shall be entitled to recla~auch coal

from such designated area on the atock-

.pile for redelivery to Eskom in terms

of this agreement.

Should TNC fail to divert any coal to

stockpile as contemplated in 2.2.2.1

above, Eskom shall be entitled to

reject such coal.

The cost of stockpiling and reclaiming

any coal referred to in 2.2.2.1 shall

b. bo=. =d p.;d by "'" if
c1

. ;.'
'.'
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PART 2

3 . QUALITIES.oF COAL TO :BE SUPPUED TO ESKOR DURING THE

POST-COMMISSIONING PERIOD

3.1 All coal supplied to Bslcom in terms of this

agreement dUJ::ing the post-colll1llissioning period

shall conform to the following speci:Eications

(calcul,ated on a, monthly weighted average basis) :

Calori/io Value (molnlure irell)

Tptal Molmure

V~Il3.tl.'e.£l (molstufC free)

Ash Content (moisture fre(3)

23,9 MJn,g - 24,S MJl1<g

23,7% - 27,7%

8.5%

23,6%

3.2

Abrasive Index (as per the Eskoml
"duslry standard) 250 • 350 rngF,

Ash Inll/oJ d.lonnallon
temperatura 1tjOO~C

Coal shall be crushed to, such, a size, as will

allow not less than 94% of the coal on average to

pass through a,.50rnm aperture 'square mesh Bcreen.-.

4 . con Ql:JALITY PENALTIES, BONUSES = REJECTION LTI{XTS

4.1 average Calorific Value (Calculated on a monthly

weighted average

89
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Penalties Payable by TNC in ReSpect of Calorific

Value

24,2 MJiIIg • 23,9 MJn,g No p,naJ~

. 1.% or 1b~ monthly bas~ prltl1! par 0. 1 MJJkg below 23
1
9

MJ/lCg

Esk~m shall bE! enllUed 10 reject the delivery of C'Oal in
question \n acoordance wllh lhe provisions of paragraph
4.4 below

if",

(D
Bonus 'Payable by EsJcom in Respect of 'calorific
Value

Above 2Q,5 MJ/kg

No bonus

"1 % of the monthly baSil prloe per 0,1 MJn(g ab'ovo
24,6 MJA,g

, ....

4.2

4.2.1.

Abrasiveness (calculated on a monthly weighted

average basis and based on 'the currently appli­

cable testmethoclo1.ogy as compiled and approved

,by the Bskom/Industry Joint Working Group)

Penalties and Bonuses Payable

~he following penalties and bonuses will be

paid after the post-commissioning date:

Above,S50 mgf~

!3etwsen 250 - ~50 mgFe

SaloW 250 mgFe.

A penalty ,of 1%of the mon:lhly base price per 50 mgFa .
"lnoremnnt· "abov'e 350 d!gFa will; be payable by tfllriS­
Natal

No pel1alty or ,bonus ,wlll b~ paYllble

90
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The abrasiveness parameters set out in

paragraph 4.2.1 abDve shall be reviewed by

the parties after the expiry of a periDd Df

1 year frDm the cDmmissioning date ("the 1

year period") on the basis set out below:

4.2.2.1 The weighted average level of abrasive­

ness of coal delivered during the 1

year period as reflected on the abra­

siveness measuring instruments of.TNC

and EskDm whioh have been manufactured,

oalibrated. and commissiDned tD stan­

dards agreed upon by the Bslcom( Industry

,Joint Working Group (on abraSiveness

index testing), shall be deteIlUined and

a[ieed between the parties and failing

agreement shall be detennined by an

independent expert agreed upon by the

parties and,' failing agreement 'on such

expert r determined by an independent

expert nDminated by the President fDr

the time being of the Chamber D.f Mines.'

The determination Df the independent

expert shall be final and binding Dn

the parties' and in so determining, the

expert· shall be acting as an expert ,and.

nDt as an

91
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based on the weighted average level of

abrasiveness determined in terms of

4.2. 2.1 above I a "dead band" of 50 mgFe

above the weighted average 50 deter-

mined (".the. upper limit") aJ:ld... 50 mgFe

below the weighted average so deter­

mined· ("the .lower limit"). shall be

establishedj

the following penalties and bonuses

shall be payable after the expiry of

the 1 year period:

4.2.2..3.1

. 4.a.2.3.2

4.2.2.3.3

<lbove.1ha upper limit

Be'Iween thE! upper I1mit
snd the \pwar I1mlt

aeh:~w 1ha lower Jlmlt

it pehalty of 1% 01 tho
monthly base pr1c.B per
50 rngFo Increment
above 1he uppnf limit wm
be payablo by Transw

Nalal

no penalty or bonus wi1l
be payable

a bonus 01 1% 01 the
mOfllhly baSEl pnQn pcr
50mgFeincramarrtbeiow
the lower Jlmit will be
payabla by Esl(om

,.' j) ~.
l. ,...... / 1\, ,"

" . 4.3 ·Total Moisture

average basis)

IO.,0ul'111~' moo'h1y waigh',d

(J
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Penalties'Payabie by THe in Respect of Moisture

#Jove 10%

No penally

1%ollhe monthly base prlt=a

TNc shall be 'Elntltlad and obligfld to divert 10 n desIgnated area on
• s\ookp,lIa lh. ccal In quastlon ,ranlng which Eshom shall b.
emiUod 10 reject the daRvary 01 ooalln question In accordance with
para.graph 4.4 below.

Bonus Payable by Eskow. in Respect of Moisture
:r-"

·~~i.!i

Balow 8,0,*,

Ho bontl~

1%of the monthly base pri~ par each parcentagl;! polot below
. B,O% moIsture, .

4.4 He j ec'tion Levels,

In the event that coal is supplied to 'EsJCom in

terms of this agreement with quality specifica­

tions enumerated in this clause 4.4, Eskom shall

be erttitled:to act in accordance with the terms

and condition's \i'et out' beliJw:'

Pay:ment Raje'etian ,

Es]com shall have the right to refus e payment

?f the applicable' ,portion' iJf ,the monthly,

base price far:, ,any ,coal supplied, to, i,t,

during a.21 hour period (commencing at 05: 00

daily) r
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weighted 24.hour basis) falls within any or

all of the ranges set Dut below:

-~--.._._---_._-_.----_.-._-

Calonno Value (molstur. f'o.),

""Mh' Conhiryt {ni"olsture free)

Vblaliles (rnolslura free)

-.'

Balow 21 ,6 MJ/l<9

Below 21,6% .

- ',,:

. -,....

4.4.2

4.4.2.1

4.4.2.2

4.4.2.3

Coal Stockpile and Rejection

TNC' ·.shalJ. be. entitled and obliged to

'divE):Ct to a designated area on a stock­

pile.any coal supplied to Eskom with a

total moisture content in excess of 10'6

(measured every· 2 hours) i.n order to

allow such coal to 40: Thereafter TNC

shall be entitled to reclaim such coal

from.suoh designated aX'.ea on the stock­

pile foX' redelivery to EsJwm in terms. . " "

of th~s agreemen~.

"

'Should TNC faLl. to divert an.y coal to

stockpLie . cIS contemplated in 4.4.:2.1

above; Balcom shall ·be entitled ~o

reject such coal .

. The cost of sto.ckpiling and reclaiming

,
y.' (\

any coal

be borne

referred t6 ,.in 4.4.2. I . shall

},.t~tL,
.', .~ !~k,' : .., "',..~ .. . y. ,'~rl '\ ...r;.,.

94
CME-094



21ITNC/29
11.1.2..92.
MTjgvh
(T7\TNG2!l.Sfi2)

SCHEDULE 2

CONSISTENCY BONUS"

As an incentive to Trans-Na·tal to achieve the quality

para.llleters refe:r::r:ed to below On a consistent basis r Eslcom

will pay TNC a consistency bonus on the basis set out in

this schedule. This consistency bonus scheme will. be

implemented froIn the conunissioning da·te and shall initially

be implemented for a trial period of 1 year whereafter the

parties will negotiate 1~hether to proceed with the scheme.

1. Quality Parameters

The fOllowing quality parameters will be considered in. . .' .

calculating the consistency bonus:

Galorlfio Valu. (mol'lura free) on or above 2.4,2 MJ/Kg ,

Total MoIsture .on or bl3l~JW 9%

VolniIles (molsil1rEl iree)

The quality parameters referred to "above sha1"1 be

.efi·

at .05:00determLned on a "24
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2. Imp~ementation

Eskom shall pay TNC a consistency bonus of R250 000

for each period of 25 consecutive 24 hour periods

during which coal is supplied to Bskom in tenns of

this agreement which conforms to the quality specifi­

cations referred to in 1 above,

Suoh bonus shall be payable in the accounting month

following the accounting month in which it is earned,

For the purposes hereof, each period of 25 consecutive

2'1 hour periods shall conunence afresh immediately

following any 24 hour period in which the coal sup-

plied does not confont to

refe=ed to

the ~litY ,p.'C'C"tio"
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CONTRACT PRICE

SCHEDUI..E 3

"

The monthly contract price payable by Eskom to TNC in terms

of clause 7 at ·the agreement (",the agreement")· to which.
this schedule is annexed as Schedule 3 shall be determined

in accordance with the following formula:

Where:

P = A x (B + C - D + E + F ~ G)

c\
. I

=

A

the monthly contract price payable by Eskom;

the escalation factor determined in accordance

with SchedUle 4 to the agreement;

B

c

D

E

=

=

=

=

the monthly base price,

the bonus (if any) payable in terms of Part 1 at

Schedule 1 to the agreement;

the penalty (if any) payable in terms of Part 1
of Schedule 1 to the agreement;

the bonus (if any) Payable ~ terms of Part 2 of

Schedule 1 to the agreement;

F

G

=

=

the consistency bonus (if any)

of schedule 2 to the agreement;

. .:, .. ,

payable in terms.

terms of Part 2

ej6.
. ' .
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METHOD OF USE OF ANNEX 3A r 3B AND -3C

For'the annual quantity purohased by :mslcom in terms of the

agreement as refleoted in the oolumn headed "Annual Quan­

tity" r the annual base prioe payable shall be the oorre­

sponding annual price reflected in the column headed

r,lAnnual Price ll
I

" , ~;

Should the annual quantity purohased by Eslcom in terms of

the agreement not correspond exactly with a gt1antity

refleoted in the column headed "Annual Quantity" I the

annual base price payable shall be determined by interpola­

tion (on a straight line basis. to the nearest Rl (00)

between the two annual prices reflected in the column

headed. "Annual Price" which correspond to the two quan-, .
titles in the column headed "Annual Quantity" which are

respectively less than one hundred thousand tons less than

on" ,<""t"C""n eh" ~""' qn=r6t"~p=,hm"
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BASE PRICE TABULAT10N
(In 1sl January 1992 money values)

1. Prior to commissioning of partial beneficiation plant.
with 3 Mlpa tonnage guarantee In force

',.

. AIIHEX 3A

ANNUAL ANNUAL I'
,. ANNUAL ANNUAL

:: QUANTITY PRICE Ii· ~ QUANllTY PRICE
I' ,

"
't mllilon R million " t million Rmillion

"
,.

0.0 90.512327 I, 3,6 107.677091 "

0.1 90,512327 : 3.7 110.537885 :: C\
0.2· 90.512327 I, 3.8 113.398679 "

90,512327 ;: "0.3 3.9 116.259473 "

OA 90,512327 ; 4.0 119.1202671r

0.5 1 I' 4.1 121,111855 ::90.5 2327,.
"

r 0.6 90.5123271: I' 4.2 123,101843 ;,

"
0.7 90.512327:) ~ 4,3 125.090231 ~

I,

"

0.8 90.512327 ;, 4,4 . 127.0770191<
!' 0.9 90.512327 ;: 4.5 128.245020 ::,

1.0 90.512327 :, 4,6 128.724825 i:,
1.1 90.5123271l 4,7 129.203031 ,.

1.2 90.5123271: 4,8 129.679636 ::

1.3 90.512327 " 4.9 130.154642 "

1.4 " 5.0 130.628047 ::90,512327 :,
1,5 90.512327 h " 5.1 131.0998m~il

1.5 90.51232711 !! 5.2 ' I

" I'
131,570058 'I

Ii 1.7 90.51232,7 Ii 5.3 132.038663 !i

,I 1.8 90.512327 ~
!;

5,4 132.505669: C,\;, ._

• 1.9 90.512327 ~ 5,5 132.971074 ;',," «(
2.0 90.512327 I! i' 5.6 . 133.535131 I

" " "
"

2.1 90.512327 11 ,. 5.7 134.09758811
10 2.2 90.512327 I! . 5,i:1 134.65844511
" . "

I, 2.3 90,512327 i,
"

5.9 135.2177021'

I' 2,4 90.512327 I! " . 6.0 135.775359 I:,
90,512327 I!2.5 I' 6.1 136.331417,:

2.5 90.512327 !. " 6,2 , 36 .685674 i!
I' . 2.7 ;10.512327 ~ '. 6,3 137.438731 ::
I'
"

2.8 90.5123271' I' 604 137,989988 I'

II 2.9 90.512327 11
I' 6.5 138,53964511

I: "3.0 90,512327" 6.6 139.160502 ii
3.1 93.373121 11 6.7 139.7813591~,. ,.
3.2 96.2,3391511 6,8 14-0.4-022161,

3.3 99.094709 i' 6.9 141.023074 i:
- \,

3A 101.95:0503,.. 7.0 14-1.643931 :,

3.5 104,616297
'

~kf ~ ~. f~~t

..... . .' ,;:~~{~:J~;&~~;a.b'i~~;<)'.
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BASE PRICETABULATION
(In 1st January 1992 money values)

2. After commissioning of partial beneficiation plant
with 3 Mtpa: tonnage guarantee in force

ANNEX 38

ANNUAL ANNUAL " ANNUAL ANNUAL

: QUANTITY PRICE !: QUANTITY ' PRICE ,.

t million R million, ' ' t million R million
,

. :;}; 0.0 88.647517" " 3.6 105.793724 "
r· "

I·
1D8)i5r425 I:. ;1; 0.1 88.647517 .. I' 3.7

',' 0.2 88.647517 ' I' 3.8 111.5091271'
" 0.3 88.647517 : '1 3.9

1

• ,', j, 114.3668281;

" ' 0.4 88.647517 'f I. 4.0 117.224529 I
" ..

0.5 BB.647517 ~
i, 4.1 119,21 3025 1:I:

0.6 88.647517,'
"

42 121.199920 I'
" ' , .. 0.7 B8.647517: I· 4.3 123.1 B5215 !!,.' j,

., 0.8 88.647517 " I• 4.4 125.168910 I,

0.9 88.647517' "
4.5 126.333819 :'

"

,.
1.0 88.647517 " " 4.6 126.810532 I'

1.1 88.647517 " I. 4.7 127.285644 I,

t2 88.647517 "
!' 4.8 - 'I

Ii
127.759107/1

1.3 88.647517 " 4.9 128.231070 I

1.4- 88.647517:: ,. 5.0 128.701382 ii
"

.' ,:,'::'
'!I 1-:5 88.647517" II 5.1 129.170095 1,

1.6 r 1\ 5.2 . ! 129.637208/!. , 88.647517 " " I

. ! : , :' . 1.7 88.647517 ,; I' 5.3 I 130.1027211;
, "
" :: ::'~':.. ' ", ,1.8 88;647517 ::

' 'I 5.4 ' i 130.56663311."
fe ' ' : , ; , ,1.9 B8.647517 "

"
5.5 131.028946/i..

U
,;.,' !' 2.0 88.647517: 5.6 1;;'1.58991 0

,. , ; 5.7 132.149275 ;1. , 2.1 88..647517 -
. , " 2.2 88.641517' 5.8 1:32.707039 I'. , .. ,

88.647517::
"

, r ( '.. 2.3 "
5.9 133.263204 "

2.4- 138.647517. " 5.0 133.81n58 I'

"
I' 134.370732 ::2.5 B8.64-7517 _ 6.1

2.6 88.647517" 5.2 134.922097 ;

2.7 88.547517:
,.

6,3 135.471861 ::.!

" ' 'I: 2.8 88.547517 , ;, 6.4- 136.020026 I'

, . 2.9 88,647517 ;: I: 6.5 136.566590 I:

3.0 88.647517 .. }, 6.6 i 37.184355 [,

3,1 91.505218 :'
I;

6.7 137,802119 1'
;. "

3.2 94.362919 .. S.8 13B,41 9883 J.

33 97.220620
,. 6.9 139.037648 :.,.

34 100.078322 ' 7.0 139.655412,.

3'.5 102 936023'

~ &\rf6. l~ti1'1

. :!

,"'., _.:i··ig:~;;:l; ~.:,,:,;.:.!t.,::;;~ '-
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BASE PRICE TABULATION
(In 1st January 1992 money values) .'

3. After commissioning of partial beneficiation plant
wtth no tonnage guarantee In force '

- . --
ANNEX 30

"

•

ANNUAL I ANNUAL
QUANTITY PRICE

t ml\lion I ,
R mililon \'

[ !
0.0 11.7501031
0.1 13.540560
0.2 15.296570
0.3 17.052581
0.4- 18.800591
0.5 20.564602 '
0.6 22.320612
0.1 24.076622
0.8 25.832633
0,9 28.635790 I

i 1.0 31.493492
•
I 1.1 34.351193 I

I 1.2 37.208004
1.3 40.066595
1.4 42.9242!)7
1.5 45.781998
1.6 '48.63~699

1.7 51.497400
1.8 54.355102
1.9 57.212803
2.0 60.070504
2,,1 62,928205
2.2 65.785907
2.3 68.643608
2.4 71.501309
2:5 74.359010 "
2,.6 77.216712

?-7 80.074-413
2.8 82,932114
2.9 85.789815

13.0 88.641517 ,

t
3.1 91.505218 I

, 3 ;2. 94-.362919!
3.3 97.22,0620 .. 3.4 100.078322 'I

I 3.5 102.936023 '
I

ANNUAL I ANNUAL
, QUANTrrY PRICE

I
t

t million I R million

I'
3.6 I 105.793724
3.7

I
108.851425

3,8 111.5091271 ('I,
3.9 I 114.3668281 ~+.~~.(I

4.0

\

117.2.24529
4.1 120.082230
4-.2 I 122.939932
4.3 125.299622

I

4.4- 127.211191
4.5 128.4196791
4.6 129,037443 I

4.7 129.655208 I
4.8 130.272972-
4.9 130.890737

'5.0 131.508501
5.1 132.126266
5.2 132.744030
5.3 133.361794
5.4 133.979559
5.5 134.597323 .it.:, c:'
5.5 135.2,15088 1

5.7 135.832852
5.8 136.450616
5,9 137.068381

·6.0 137.686145
6.1 1!38 .30391 0
6.2 138.921674

I
:6.3 139.539439
6.4 140.157203

I'
6.5 140.774967
8.6 141.3927321

, I 6.7, 142,.01'0496 :

I, 6.8 I 142.628261 [
8.9 i 143.246025 i

I
7,0 i· 143.863790

~ d rjj. 'fJI
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THE ESC1lLATIO:N FACTOR

The escalation factor as defined in the agreement ("the

agreement") to which this schedule 1s annexed as Schedule
4 'shall be dete:onined in accprdance with the foLlowing
fonnula:

x

Where:

[ ppr'
x 0,6 + x 0,3 + 0,10

x the escalation factor calculated to six decimal

places;

the Produotion Price Index for all commodities as

published by the Central Statistical Service (or
'any replacement index) :em; the calendElr month

which is two calendar months prior to the
accounting month of delivery of coal in terms of

,the agreement;

the Producti,on Price Index for all conunodities as

published' by the Central Statistical Service (or
any replacement index) for the base month which
is November 1991;

the 'Eskom Cost of Coal Index for the calendar

month which is two
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accounting month of delivery of coal in terms of

the agreement;

the Eslcom Cost of Coal Index

~pb." month

which is'November 1991.

it
\J

.
'....' :-....... - '... " .
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'Slllil'LING MID 1\J!lALYSIS PROCEDURES

1. ~IS OF SAMPLING

SCHEDULE 5

c'··· .•
~.\

"

,',

1.1

1.2

1.3

1.4

, SElJIlpling shall be' carried out by automatic means

and the initial stage of sample mass reduction

shall also be automated and included as an inte­
gral part of the sampling device,

The aocuracy of the sampling programme selected
shall be tested and adjusted in the initial

stages to comply with the principle of duplioate
sampling procedures.

paI1lpling and sample preparation shall be in
accordance with the relevant SABS Code of Prac­

tice (SABS 0135 Part 1 1977 for sampling and SABS
0135 Part 2 1977 for sample preparation) or any
modifidations of such methods as shall be agreed
between TNC and EsJcom, in consultation with the
CSIR or SABS.

After this 'initial adjustment the duplicate
samples shall be used' for "Bias and Preoigion"

testg on total moistUre, calorific value (mois­
ture free) ~nd ash, (m~i'sture free).

:.;,
'. .. .

2 • AurOMA'rIC SAMPLER

The sampler provided shall be of the "Falling stream­
slotted vessel" type, One sampler shall be installed

on each of the main conveyors conveying coal from

optimum 40 Hendrina at an agrS]d tran~r point,

,& f£tl
n ~..',\ ~,' ":\i.~R~ilik~i'::Iritlr¥'p1ii;·~~;." :;::,'"
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2.1

2.2

\ 't

Page 2.

Sample lncrements

Each sampler shall be optimised in accordance

wi.th the relevant ISO Standard to prDvide the

appropriate mass and number of increments.

Sample Processing

2.3

The increments taken by eaoh primary sampler

shall pass down a common chute, through a secon­

dary slotted belt sampler where a coarse sample

(Al I is split out· for to'Cal Moisture and Size

. grading analysis. Sample (E) shall'pass through

a crusher where it is reduced to -15mrn and

s'ampled by means of a tertiary "slotted Belt"

conveyor. Sample (El is then passed by means of

a conveyor r into a "Mechanical Splitter" where· it

is split into four sal1\ples Bl, BZ, B3 and BL

~he automatic sampler device des~ribed here is

de~i.gned to oomply with ~he procedures and accu­

racy demanded. in the relevant ISO specifioati.on.

Further di.v'i.si.on of samples to produce duplicates

are also done'according to relevant ISO speci.fi­

cati.ons.

ACcUracy of Sampling' (Determination of Bias]

A test programme shall be carried out jointly by

·Eskom and TNC on an annual basis to establish if

bias exists· in te=s of to-J;-al moisture, ash

(moisture free) and calorific value (moisture

free). The prog:rarnme will be undertaken in terms

on" "'" -no l'I~O;lE
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Page 3.

Size of Sample

After the,sampling procedure has been adjusted to

comply with the "duplicate sampling" standards
the quantity of sample collected in 'one container

over the 24 hour period may only be reduoed in

quantity to a ,stage ffi,ere the two samples yield

similar analytioal results.

,2. 5 Mi.nimUDl Size of Opening

The quantity of sample oollected will be varied
'by adjusting the primary, seconda~y and slotted
belt-samplers depending on analysis required.
The minimum, dimension of' the opening of 'the

sample collection bucket shall be 2,5 times the
maximum diameter of the largest coal particle

being sampled.

3. SllliI'LING :PERIGO AND NUHBER.OF SAMPLES

The two separate samples A and B sha:Ll constitute
duplicate samples of the coal being despatched to

Eslcom over the sampling ~eriod. The sampling period
shall be one day. 'Sample A shall be split by means of
·a "Floppergate" system into 3 samples; li, A2 and 1\.3.
This system will be b:i..as tested annually in accordanc:e
with the provisions 'of PElragraph 2.3 above. Each
sample shall be COllected in a sepaIate sealed,con­
tainer arid shall be used as follows:

Sample Al and A2 by Opt~mum and Hendrina respectively
for size grading and Total Moisture determination.

Sampl~ A3' as a reference sample, which will be stored

results are

·' ,

,1', ;.
'..
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Sample B· shall be split by mean.s -of a mechanical

splitter into 4 samples I Bl t B2, B3 and B4.

Each sample shall be collected by each of Optimrrm and

Hend:r:ina ·in--separat·ese-a:leacontainers andeha:l:l· be­

used as follows,

S·amples B1 ·and B2 by Optimum· and Hendrina for

ohemical analysis arid' abrasi'lreness (subject. to

the provisions of paiagraph 4,.3 helo" with regard

to, ·samplepreparation) ; .

Sample B3 by optimum· for 2 hourly "spot ash"

determination and Sample B4 for a reference

sample I which will be stored by .Eslcom for a

period of 6 weeks.

4, • SAMPLE PREP1ffilI.TION

The samples shall be prepared for analysis in accord­

ance with procedures laid down in this section which

in'turn are derived from the appropriate'SABS Code of

Practioe (SABS 0135 part 2 1977) and duplicate samples

shall be delivered to Optimum.

4.1 Size Grading Sample (According to ,SABS.l079l

,,

The grading analysis samples shall b~ collected

daily and shall be reported ,and averaged over a

period of one accounting ·month. one full

im:rement' from the sampler.' weighing between 25

and 70 kg will be collected from each belt daily,

reduced in mas s ( "air-dried" aJ'id the grading

p~f_.d on • =it.bl. if::;"
f V 41 ~io\~

- ~

. "..
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Page 5.

Total Hoisture

The total moisture' content of the coal sample for

mass correction calculations on coal deliveries

shall be determined by the procedure laid down in

'SABS 923 and shall be carried out on a represen­

tative portiori of duplicate sample A, obtained by
mixing and then coning and quartering .

llbrasiveness Index

The aprasiveness sample ehall be prepared and the

determination carri.ed out in accordance wi.th·the

currently applicable test methodology as agreed

and approved by the Eskom/Industry Joint working

Group (on abrasiveness index testing). This

method may be amended by mutual agreement once

th~ investigations have been completed.

5 • PROXJ::M:A.TE ANALYSIS

5.1

5.2

~he proximate analysis shall be determined in

accordance, with .the SABS standard "SABS 925 ­

g,28~', "Proximate Analysis of Coal" any departure

from this speci.fication shall only be made in

aocordance with recomm,?nc;latio:(ls m"deby the, S.8.BS.

The moisture oontent determined in this analysis

shall be employed for the oalculation of t:he dry

calorific va,Iue and. the dry volatile Matter. The

a~alysis shan be Ccarried ,out ~n the ,2.12. micron

analysis silJ11ple as desoribed and shall be ca=ied

out at the same time as the calorific value

determination The method shall be as specified

in "8ABS 92.5" .using a 19m, sample and not

108
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ope~ating in an inert atmosphere Dr using nit~D­

gen.

6. ANALnrCAL DISCREPlUlCIES RESOLUTION

o

5.1 Should the diffe~ence between 'the' analytical

results Dbtained for a specific daily sample by
Hendrina and Optimum, for any Df the, contractual
qualities as defined in l?art2 of SChedule 1 to

the agreement to which this schedule is annexed,

exceed the following limits as laid down per
reproducibility' limits in the ISO standard or as

mutually agreed,

Total maisLure

C<Jcrlf!c valull

A'h

Abrasive index

Volatllo matter

0,2% (mLrtoal agreement).

a,3 MJ/I,g (ISO)

°18% qbsolulo Of:3% of mean result, Which­

aver l!l- gfnaltlf {ISO}

15% of Ihe malUl result (mu~~al agreElment)

0,5% absolLlte or 4% of mean result whichever

I, 9".1., (ISO)

6.1. 2

then Hendrina and Optimum shall:

each immediately repeat the analysis but
Dnly after machine calibratiDn ,and checks
against lmowu' s,tandards have taJeen place;

in the event of discrepancy still eiist~ng

each Ie-prepare a' sub-sample from the ,origi'­

bal sample andre-analyse. If the analyses
of the re-prepared samples .are within limits
as set out above; then this ,new' result shall

be accept ed . If, however r t{, dis crepancy
still exists, then either: ~

'Jd ~9i
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6.1.2.1

6.1.2.2

Page 7.

one of the analyeee can be mutually

agreed upon between the parties; or

either Hendrina or Optimum shall have

the right to reqUest that the reference

sample referred to in paragraph 3 above

be analysed by an independent labora­

tory as referee. The average of the

result obtained by this laboratory and

the result of that party with the,

smallest deviation from the referee's

shall be accepted as the true result.

6 _2 Rend:dna and optimum shall, at all reasonable

times/ have aCCess to the sampling eqUi:pment,

sample prepara'tion and labora'tory in order to

establish whether acceptable standards of opera­

tion and accuracy are being maintained.

'; ..:/\

6.3 To facilitate the identification of error (i.e.

preparation or analysis) each laboratory shall be

famili~ with the other laboratorY's procedures r

omd check samples on a continuous or random basis

>hall bo "n_Mon by '"¥"(jlnt..
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MINEABLE IN-SITU RESERVES
BLOCK! SEAM AREA MEAN TONS
AREA (ha) THiCK (mIlls)

Im\

OPTIMUM
Total 4L 2518.27 1.29 43.793
Mineable 2 9918.11 2.98 415.815
Reserves 2A 4567.44 1.32 82.532
TOTAL 17001.82 2.28 542.140

KOORNFONTEIN
Total 2 4403.20 3.91 253.524
Mineable 4L 1717.70 2.86 79.536
Reserves Opencast 579,40 2.87 27.838
TOTAL 6700.30 2.87 360.896
GRAND TOTAL 23702.12 2.58 903.04

~ I e:t~

'.. ;.

; .

SUMMARY
OPTIMUM AND KOORNFONTEIN
MINEABLE IN-SITU RESERVES

SCHEDULE 6
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OPTIMUM COLLIERIES

1. OPENCAST RESERVES

1.1 Hlah Grade 1+35% Yield at 1o,io/c Ash)

BLOCK!
AREA

MINEABLE IN, SITU RESERVES
SEAM "AREA MEAN TONS

" (hal THiCK (rnnls)
1m) ,

o

.",CIllo
, ,feY

.,'

BLK2

SUB TOTAL
BlK3

SUBTOTAL
BLJ(4

SUBTOTAL
BLK5

SUB TOTAL
BLK6

SUBTOTAL
BUG

SUBTOTAL '.
BlK8

, SUBTOTAl:.
BLK9

SUB TOTAL
BLK10

SUB TOTAL
BLK11

SUB TOTAL
BLK12

SUB TOTAL

4L
2.

2A

4L
2

2A

4L
2

2A'

4L
2

2A

4L
2

2A

4L
2

2A.. ' .~. '. ~..-:-;
4l .'
2

2A

4L
2

2A

4L
2

2A

4L
2

2A

4L
2

2A

. ,

"

75,92 1,63 1.594
371,33 3,24 15.917
120,93 1.29 2,106
568.16 2.61 19,617
150,85 1.46 2,894
223,30 .4.44 13.652

17,77 2,17 0.538
391,92 3.19 ·17.084

0,00 0,00 0.000
60,36 2.66 2,153
61.86 1,33 1.081

122.22 1.99 . 3,234
0,00 0.00 0,000
8,36 2.50 0.278
8,36 1,29 0.144

16.72 " 1.90 0.422
25.32 1.10 0,381
30.84 3,79 1.620
12.11 0,79 . 0,130
68.27 .. ' 2.28 2,131

109.04 1,31 1,954
128.59 3.63 6,638

0.00 0.00 0.000
',237.83, ';'" ,',,', 2,57', . 8.592
201.47 . 1.36 3,650
211.62 3.51 10,028

0.00 O. DO 0.000
413.09 ,':: 2.46 18.678

0.00 0.00 0,000
39.85 3,45 1,893

. 27,55 0,89 0,331
67:40 ., ' 2..40 2.224
54.40 1.32 0,963

220.72 3.51 10.877
156.92 ,0.92 1.858
432.04 2.29 13.698
261.12 1;23- 4,307
312.12 3.68 16,230
278.34 1.04 3,752
851.58 2.07 24,289
117.03 1.29 2,038
386,92 2.95 15.820
472.42 1.20 7,347
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MINEABLE IN SITU RESERVES
BLOCK! SEAM AREA MEAN TONS
AREA (ha) THIOK (mills)'

(m)
BLK1B 4L 396.88 1.37 7.513

2 394,41 4.77 25.767
2A 250,02 0,81 2,754

SUBTOTAL 1041.31 2,52 36,034
TOTAL 4L 1392.03 1.35 25,294
HIGH 2 2388:42 3,68 120.873

GRADE 2A 1406.28 1,08 20.041
GRAND TOTAL 5186.73 2.35 166.20B

cf ~ iJ~

", \,

01

"
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1.2 Low Gradel-S5% Yield at 10.2% Ash)
MINEABLE IN SITU RESERVES

BLOCK! SEAM AREA MEAN TONS
AREA (ha) THiCK .... (mills)' ..,

(m)
BLK2 4L 0.00 0.00 0.000

2 0.00 0.00 0.000,
2A 247.34 1.95 6.902

SUB TOTAL 247.34 1.95 6.902
BLK3 4L 0.00 0.00 0.000

2 0.00 0.00 0,000
2A 197.89 3.30 9.286

SUB TOTAL 197,89 3.30 9.286
BOO 4L 0.00 0.00 0.000,

2 0.00 0.00 0.000
2A 117.13 1,50 2.577

SUB TOTAL 117.13 . 1,50 2.577
BLKB 4L 0.00 0.00 0.000

2 0.00 0.00 0.000
2A 158.60 1.94. 4.292

SUB TOTAL 158.60 . 1.84 4,292
BLK12 4L 0.00 0.00 0.000

2 89.26 2.9S 3.743
2A 0.00 0.00 0.000

SUB TOTAL 89.20 . 2.93 .3.743
BLI<18 4L 0.00 0.00 0.000

2 100.28 6.10 8.778
2A 164.07 3.42 8.090

SUBTOTAL 264.35 4.44 16.B68
TOTAL 4L .. 0.00· a ". 0.000
LOW 2

,
189.54 . 4:61 12:521'

GRADE. 2A' . .... 885.03 2.46' . 31.147., .
. ·c 1074.57" 2.84·,' ,,43.66BGRAND TOTAL ,

d~~0
'.
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2. UNDERGROUND RESERVES

2.1 Hlah Grade (+35% Yield at 10.2% Ash)
MINEABLE IN-SITU RESERVES

BLOCK! SEAM AREA MEAN TONS
AREA (ha) THICK (mHls)

(m)
BLK13 2 168.49 2.13 5.0lh3
BLK17 2 377.39 4.14 21.299
BLK22 2 290.81 2.97 12.145
BLK23 2 176.39 3.07 7.563
BLK24 2 192.59 2.97 8.031
BOO6 2 1775.63 3.,18 78.250

TOTAL 2983.30 3.20 132.341

2.2 Law Grade (-35% Yield at 10.2% Ash)
MINEABLE IN SITU RESERVES

BLOCK! SEAM AREA MEAN TONS
AREA (ha) THICK (mills),

(m)

BLK13 2. 392.22 2.40 13.636
BLK17 2 68.09 4.20 4.107
BLK24 2 91.88 3.24 4.233
8L1<25 2 634.94 2.35 21.305
BL1<26 2 874.75 3.35 13.088

TOTAL 1461.88' , 2.69 '56.369.

C'I

1/ GRANO TOTAL I, I'. "4445.18·, . I 188.71011

ii,: f
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3. RESERVES STERILISED BY UNDERGROUND MINING METHOD

MINEABLE IN-SITU RESERVES·
BLOCK! SEAM AREA. . MEAN :. TONS
AREA (ha) THICK (m lIIs)

Im\
BLK13 4L 1i 4.75 1.18 1.915

2A 42.2.23 0.96 4,811
SUB TOTAL 536.98 1,01 6.726

BLK17 4L 443.41 1.26 7.786
2A 304.97 0.94 3.947

SUB TOTAL 748.88 1.18 11.683
BLK2.2 4L 1~8.D6. . _______ .j..34. ..... .2..3.TJ.

2A 161.65 0.68 1.412
SUBTOTAL 2.90.71 0.97 3.789

BLK2.3 4L 158.99 1.15 2.491
2A 82.55 0.84 0.990

SUB TOTAL 241.54 1.04 3.481
BLK2.4 4L 146.23 1.15 2.270

2A 70,13 1.26 1.281
SUBTOTAL 216.36 1.1 9 . 3.551'

BLK2.5 4L 76.93 1 1.0t;; 1.107
2A 55.94 0,84 0.650

SUBTOTAL 132.87 0.98 1.757
TOTAL RESERVES 4l 1066.37 -I. 2.2 "-' 17.896

STERILISED 2A 1096.47 0.92 13.091
GRAND TOTAL 2166.84 1.06 30.98-7

c1~~~

w ~~b
~ ....

•" -.,.... ~'r\l"'" _". I
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4. RESERVES EXCLUDED FROM PRESENT LIFE OF MINE PLAN

MINEABLE IN-SITU RESERVES
BLOCK! SEAM AREA MEAN '. TONS
AREA

" (hal THICK (mfJIs)
1m)

BLK1 4L 0.00 0.00, 0.000
2 132.97 1,64 2,977

2A 0 0 0
SUB TOTAL 132.97 1.54 2,977

BLK14 4L 0.00 0.00 0,000
2 92.30 5.36 7.026

2A 76.59 1.21 1.29
SUBTOTAL 168,89 3.51 8.316

BLK15 4L 0.00 0.00 0.000
2 341.66 1.99 10.352

2A 157.46 0.74 1.824
,SUBTOTAL 499.12 1.60 11,976 ,

BLK16 4L 0,00 0.00 0,000
2 288.35 2.29 9.518

2A 222.53 1.5 4.708
SUB TOTAL 510,88 1.95 14.226

8LK19 4L 0,00 0.00 0.000
2 555.79 2.12 16,832

2A 108.33 0.89 1.298
SUB TOTAL 664.12 1.92 18.130

BLK20 4L 0,00 0.00 0.000
2 760.70 1,61 17.443

2A 336.43 1.24 5.761
SUBTOTAL' , , '.1097.13 '" 1.50, 23.204

BLK21 4L 0.00 0.00 0.000
2 684.38 2.67 23.913

2A 212.8 0.88 2.642
SUB TOTAL':"

.. ,
•• ~: ,r ",' '.'797.18 2.19 . 26.555: ' "

TAR ROAD 4L 57.87 1.06 0.603
2 136.82 2.93 5.850

2A 63.52 0.97 0.93
SUB TOTAL '. 258.21 , 2.03 : 7.183

TOTAL 4L ." .57.B7'· 1.06 0.603
RESERVES 2 ". 289Z97 , .. 2.22 " 93.711, .
EXCLUDED 2A 1177.6," 1.11 18.253

GRAND TOTAL 4128.50 1.89 112..567

c1~ ~

f'

. 'fj),~t
... .("~~...."' ~.:'.:",..::.i..:<t::',"·;d':.J.:.:...:i ~..:..:;':~~:,~~,,: :..'
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This is reserves, wk1

TRANS-NATAL COLUERiES
KOORNFONTEIN MINES

NO 2 COAL SEAM

RESERVES CALCULATED AS AT 01/01/92

, ' " MINEABLE IN SITU RESERVE::;
BLOCK! AVERAGE,'

." 'AREA MEAN TONS
AREA DEPTH

..
:'(ha) THICK (mills)

1m} 1m}

HIGH GRADE RESERVES
ABN-AN 82 16.1 .4.48 1.054
ABN-B 123 317,8 4.24 19.797
ABN-AS 104 52.0 4.47 3.409
ABN-AW 107 358.7 4.42 23.325
ABN-BB 86 70.3 3.43 3.577
VZ-10 i 18 34.6 4.44 2.259
SUB TOTAL 111 849.3 ' 4.29 53.421
GLR-O 145 411.3 4.51 27.888
GLR-W 124 389.5 3.48 20.170
WMN-A 114 569.6 3,84 32.052
WNM-B 77 57.0 4.44 4.385
SUB TOTAL 124' \. . 1437.4 ' A'01 .:.-: . 84.496
BLT-A 81 235.0 4.49 15.629
LFN-A 59 233.3 4.07 13.804
SUB TOTAL " . 70 ," '468;3 .. ' .4.29 29,433..
TOTAL .'.

' . 111 ,.,' 2755.D· .,.. 4.15 ' ,:~. '167.350. , . ' ..

LOW GRADE RESERVES
RPT-A 64 142.5 3.31 7.182
RPT-B 54 52.7 3.08 2.444
cTZ 102 39.6 2.98 1.766
SUB TOTAL

..
68 234.8 3:21 "' i 1.392

HBK-q 182 501.8 3.57 26.714
RBK-W 105 911.6 3.53 48.067
SUS TerrAL 115 . 14:13.4 3:54'" 74.781
TOTAL 108 .. 1648.2 3.5 86.173
GRAND TOTAL ' 110 4403.2. 3,91 258.523

(f0 ~fj

~ ~~"

1~/

. , ...~ 'J •
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TRANS' NA:fft.:f'IC.O:LLlERIES
KOORNFONTEII\J'MINES

NO 4-LOWER COAL SEAM

RESERVES CALCULATED AS Xf01/01/92

BLOCK!
AREA

. 'i:

:J "

ABERDEEN-ROODEPOORT-BLINKPAN
RPT-A 48 256,1
RPT-B 37 81.2
ABN-A 85 419.2
ABN-B 99 278.3
BPN -DAVEL 72 122.1
BPN-DAV-10 .92 46.4
BPN-HENDR 85 300.7
BPN-WITS 82 121.4
AB~~-BETHAL 64 92.1
SUS TOTAL '75 '1717:5' .. ,

2.95
3.16
2.87
3.24
3.39
2.79
2.36
2.54

'2.62
2.86 .

12.421
4.177

18.250
14.70p
6.744
2.112

11.497
4.750
3,886

79.537

..

, " I.' I
, }"

GLORIA-LEEUWFONTEIN & KOORNFONTEIN BLOCK B OPENCAST
GLR-A 131 262.0 2.69 11.839
GLR-B 122 54.7 2.37 2.131
LFN-A 47 262.8 3.16 13.868
SUB TOTAL 92 ;_,.,,' '579:5 .'"':' ,,-; 2,87-' 27.838
TOTAL 79 "":";"':'22.97,0 , .. ' '''2.87 ", , ," ':107.375

(j'bt·
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TRAI'S-IMTRL COAL CORPORATJDI;
KOORNFONTEIN l"llNES
RESERVE PLAI~

No -4 Lo",a,- COAL SEAM

.--

.... _---

. GLO.~IA /;;6-IS

(: ;

I
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:HINIMIJM OFF-~ lIND HINIlffiM PAYMENTS,

1. .Minimum off-take period'

'1.1 It is recorded and agreed that:

SCHEDULET

: j

J

'co
1'...1

, "

1.1, 1

1.1.1.1

1.1.1.2

1.1.1.3

1.1.2

SOme of the fundamental considerations for

TNC in entering into the agreemen~ to ~hich

this schedule is annexed as Schedule 7 ("the

agreement") ar", the facts that:

the optimum operation is a multi-pro­

duct operation;

the operations of lfendrina and Optimum

are inter-dependent;, and

sales to Hendrina in terms of th.is

agre",ment will enable TNC to maintain

the infrastrUcture in order to enable

it to export coal;

the pricing struoture specified in ,Schedule

3 to the agreement and the minimum and

maximum tonnages have been arrived at so as

to provide ES:Ico~ with the benefit, of low

prices for the coal to be supplied to Hen­

drina and to enable TNC tD take advantage Df

the bene~it5 of supplying' coal for the

export market} and

, '
.. '

1.1.3 should Eskom fail to purchase the

tonnages in each year during the

off-take

minimum

minimum
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viability of the supply, of coal' for the

export market for TNC will be materially

adversely prejudioed.

1. 2.1

1. 2.2

1. 2.3

Accordingly, Eskom undertakes and shall be

obliged during the minimum off-take period

to purchase at least the 'minimum tonnage in

each year during :I:hatperiod from TNC in

tems of the agreement. Should Eslcom how­

ever in any,Year during the mini:mum off-talce

period require les s than the mini:mum tonnage

("the mini:mwu' off-take shodiall") r Eskom

shall n?t be obliged to' take delivery of

such minimum off-take shortfall but shall

nevertheless be 'obliged to and shall pay TNC

by ,ray of agreed liquidated damages an

amount egual to the price per ton in terms

ot Schedule 3 to the agreement, escalated in

accordance with the escalation faotor / whioh

it would have paid for the minimum off-take

shortfall had it purchased such minimum off­

tales shortfall 'in accordance with its obli­

gations' in teImS of this agreement.

TNC shall invoi:ce Eslcom in res,peot of the

shortfall within 10 clays after the end of

;;8ch year anq' 'Bslcom shallmalce payment of

suc~ invoiced amount by nDt later than the

~Sth day Df,the calendar, mDnth in which it

is 60 inVOiced.

Notwithstanding tha;t Bslcom may have' made

payment in respect Df the mi~imum off-take

shortfall in any year / the amount of, the

bie

c-,
\
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carried forward to or made up in any subse­

quent year and shall be forfeited by Eskom.

1.3 The parties may extend the duration of the mini­

mum off-take'period by agreement in writing.

2. liter the expiry of the :minimum off-take period

During the period of the agreement after the

expiry of the minimum off-take period, should

Eskom in any year fail to purchase any' coal,

Eskom shall pay to TNe the sum of Rll 750 103 (1

January 1992 money values) escalated by· the esca­

lation factor by way of agreed liquidated dam­

ages,

2.2 TNC shall. invoice Eskom in respect. of the amount

referred to in 2.1 within 10 days after the end

of each year and Eskom shall malee payment of; such

invoiced amount by not later than the 15th day of

~. 0.100_ m~~ m;1(; .~invoiO.d

, ";. '.-
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21{TNC/2SJ
11.12.9~

MT/gvn
(17\TNCZl.SHB)

METHOD OF Cl\.!JCPLA1'ION OF HONTBLY BASE PRICE

USING ANNEXURES 3Ar 3B AND 3C

.l'\ I f' '"
~~l '" It '~f1

SCHEDULE a

The monthly .base price for each accounting month shall be

determined as follows:

1. Determine tonnage

clauses' 11 and 12

question (t).

of coal delivered

of th~ agreement for

in terms of

the month in

2. Accumulate all monthly tonnages. delivered for the year

to date, including the tonnage in 1 above (T).

3. Annuaiise the accumulated tonnage by multiplying by 12

and dividing by the number of acoounting months which

have oocurred in the year to date (A.)., . " .

Using Annex 3A or 3B or 3C (whiohever is applicable)

calculate the annual price (Ap) oorresponding to the

annual tonnage oaloulated in 3 above.

5. Divide the annual price by the annual tonnage to

determine (to six decimal places) a rate per ton (r).

6. Multiply the rate per ton by the accumulated tonnage

for the year to date to obtain the price to date (p)

to the nearest RlTOO.

7. Subtract from the price to date all previous

base pri.ces for the year.' The remainder

monthly base price for the

.,

monthly

is the
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XLLUSTRATIVE CALCTILA.TION FOR MONTH Un"

(where January = 1, February = 2/ etc.)

(3) ~ = 12 x Tin

(6) p=Txr.

( 7 )

• ',' •..l~' • " _. .' ~ .'
. ~...

" ~_.~_ ~" b_... ~

. .­. ,
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FOURTH ADDENDUM TO THE HENDRINA COAL SUPPLY AGREEMENT 

 

amongst 

 

ESKOM HOLDINGS SOC LIMITED 

 

OPTIMUM COAL MINE PROPRIETARY LIMITED 

 

and 

 

OPTIMUM COAL HOLDINGS PROPRIETARY LIMITED 

 

1 DEFINITIONS AND INTERPRETATION 

 

1.1 Clause 2 of the CSA, as amended or supplemented by the First Addendum and 

Second Addendum (including the definitions included in clause 1 of the First 

Addendum), will apply in the interpretation of the meaning of words and 

expressions and cognate expressions and, for the purposes of this Addendum, 

unless the context indicates a contrary intention, the following words and 

expressions will bear the meanings assigned to them below, and cognate 

expressions will bear corresponding meanings – 

 

1.1.1 "Addendum" means this document, together with its annexures, each as 

may be amended from time to time; 

 
1.1.2 "CSA" means the coal supply agreement in terms of which Optimum 

Colliery supplies coal to Eskom's Hendrina Power Station, as amended by 

the First Addendum, Second Addendum and Third Addendum; 

 

1.1.3 "First Addendum" means the First Addendum to the CSA, entered into 

on 8 April 2008;  

 

1.1.4 "Optimum" means, collectively, OCM and OCH; 

 
1.1.5 "Second Addendum" means the Second Addendum to the CSA entered 

into on 12 April 2011;  
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1.1.6 "Third Addendum" means the Third Addendum to the CSA entered into 

on 11 February 2013; and 

 

1.1.7 "Signature Date" means when this Addendum has been signed by all 

Parties (whether or not in counterpart), the latest of the dates on which 

this Addendum (or any counterpart) was signed by any Party. 

 

1.2 Where any term is defined within a particular clause other than this clause 1, 

that term shall bear the meaning ascribed to it in that clause wherever it is 

used in this Addendum. 

 

2 INTRODUCTION 

 

2.1 It is recorded that - 

 

2.1.1 on 23 May 2014 the Parties concluded an agreement ("Co-operation 

Agreement") in which the Parties agreed to engage in a negotiated 

process ("Settlement Process") in order to attempt to reach a 

composite agreement which addresses each of the Issues (as defined in 

the Co-operation Agreement) and results in the extension of the supply 

relationship between Eskom and OCM, it being agreed between the 

Parties that the discussions were to be conducted on a without prejudice 

basis and each Party would fully reserve all of its rights in respect of all 

accrued rights and claims as at the date of signature of the Co-Operation 

Agreement on the basis that (unless otherwise agreed) if the Settlement 

Process was terminated at any time, then each Party would be fully 

entitled to exercise any of its accrued rights and bring any of its accrued 

claims; and 

 

2.1.2 the Parties have reached a settlement in relation to the Issues subject to 

the Settlement Process, which settlement comprises an amendment to 

the CSA (including an extension) and various reciprocal waivers and 

releases by the Parties; and 

 

2.1.3 the Parties wish to record the terms of that settlement and the 

amendments to the CSA in writing.  
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2.2 Accordingly, the Parties agree as set out below.   

 

3 AMENDMENTS TO THE CSA 

 

3.1 The Parties hereby agree that the CSA is amended on the basis set out below 

with retrospective effect from 1 April 2015 ("Effective Date").  The provisions 

set out below supersede the relevant provisions of the CSA dealing with the 

subject matter of the clauses below.  If there is any conflict between any 

provision of the CSA (including in its schedules) and the provisions set out in 

this Addendum, then the provisions in this Addendum shall prevail. 

 

3.1.1 Duration 

 

The CSA shall, subject to clause 3.1.6, continue until a total quantity of 

39 375 000 tonnes of coal (other than coal which is rejected in 

accordance with clause 3.1.4.4) ("Total Contract Quantity") has been 

supplied by OCM to Eskom after 1 April 2015, it being recorded for the 

sake of clarity that based on the current estimated annual tonnage of 4 

500 000 tonnes it is expected that the CSA will endure until 

approximately 31 December 2023.    

 

3.1.2 Contract Price and Adjustment 

 

3.1.2.1 Subject to clause 3.1.2.4, the price payable by Eskom to OCM for 

the coal supplied will be as follows - 

 

3.1.2.1.1 during the period from 1 January 2015 to 31 December 2018 

("First Period"), the base price ("First Base Price") will be  

R18.85 per GJ (moisture free), excluding VAT;  

 

3.1.2.1.2 during the period from 1 January 2019 to the date of 

termination of the CSA, the base price ("Second Base Price"), 

will be R24.31 per GJ (moisture free), excluding VAT;    

 

3.1.2.1.3 the First Base Price and Second Base Price will be adjusted on 

each anniversary of 1 February 2015 ("Base Date") in 
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accordance with the annual price adjustment formula set out in 

Annexure C and using the following adjustment indices table:  

 

Cost 

Component 
Proportion 

Index and 

Source Table 

Base Date 

Index Value 

(B) 

Base Date Adjusted 

Labour 41% 

Chamber of 

Mines' annual 

salary increase 

agreement with 

NUM + a 

percentage to be 

agreed or 

determined in 

accordance with 

clause  3.1.2.2  

100 31 January 2015 Annually 

Diesel 5% 
DME 0.05% 

Sulphur, Reef  
1028.09 31 January 2015 Monthly 

Electricity 23% 

The average 

annual Eskom 

Megaflex tariff (or 

replacement 

tariff) applicable 

as at the Base 

Date calculated in 

accordance with 

the formula in 

annexure A 

52.45 31 January 2015 Annually 

Mechanical 

Engineering 

Materials 

21% 

SEIFSA – Table G 

Base date Dec 

2012 =100 

106.00 31 January 2015 Annually 

Electrical 

Engineering 

Materials 

10% 

SEIFSA - Table G  

Base Date Dec 

2012 =100 

107.5 31 January 2015 Annually 

Total 100%     

 

 

3.1.2.1.4 the First Base Price and Second Base Price, as the case may be, 

so adjusted in terms of clause 3.1.2.1.3 will, subject to clause 

3.1.2.1.5, be the price payable for coal delivered during the  

calendar year commencing on the relevant anniversary of the 

Base Date; 
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3.1.2.1.5 the First Base Price and Second Base Price will also be adjusted 

on a monthly basis for changes in the diesel cost component in 

accordance with the monthly price adjustment formula set out 

in Annexure C and the relevant details set out in the table 

above; and 

 

3.1.2.1.6 examples of the calculation of the annual and monthly price 

adjustments are set out in Annexure C. 

 

3.1.2.2 The percentage to be added to the Chamber of Mines' annual salary 

increase agreement with NUM will be agreed between OCM and 

Eskom by 30 September 2015 failing which it will be 2%.  

 

3.1.2.3 It is recorded that as the Chamber of Mines publishes an annual 

percentage increase as opposed to an index, a notional index value 

at 31 January 2015 of 100 will be assumed, and all future 

percentage Chamber of Mines increases will be applied to calculate 

an updated index value to be used at each Price Adjustment Date 

(as defined below). 

 

3.1.2.4 In the event that OCM’s opencast mining operations are restarted 

during the First Period and OCM, accordingly, resumes exporting 

coal,  OCM shall pay to Eskom an amount of R[ ], excluding VAT, per 

ton of coal exported during the First Period. OCM shall, on a 

quarterly basis, deliver to Eskom a statement reflecting the tons 

exported and the amount payable by OCM to Eskom in terms of this 

clause 3.1.2.4. Eskom shall deduct the amount reflected in such 

statement from the first invoice after such quarter.  

 

3.1.2.5 It is recorded for the avoidance of doubt that –  

 

the Base Price is a per GJ price and, accordingly, the amount 

payable by Eskom for each day's consignment will be 

determined based on the weighted average calorific value of 

such consignment;  
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3.1.2.5.1 the price that will be payable from the beginning of the Second 

Period will be the Second Base Price escalated by the Price 

Adjustment Factor on 1 January 2019; and 

 

3.1.2.5.2 Schedules 3 and 4 of the CSA and clause 3.5 of the Second 

Addendum shall no longer be applicable with effect from the 

Effective Date.  

 

3.1.3 Review of Adjustment Indices Table 

 

3.1.3.1 The Parties shall consult with each other by no later than 3 months 

before each anniversary of the Base Date (“Price Adjustment 

Date”) in good faith, with the objective of reaching agreement on 

the following –  

 

3.1.3.1.1 whether or not any of the indices and source tables (as set out 

in the third column of the above adjustment indices table) 

measuring changes in the cost elements as set out in the first 

column of the above adjustment indices table are still 

applicable as an accurate measurement of actual cost 

movement in respect of that cost element for OCM and 

appropriate replacement indices and sources tables to be 

utilised, if necessary; and 

 

3.1.3.1.2 whether or not the proportions set out in the second column of 

the above adjustment indices table accurately reflect the 

proportion which the corresponding cost element set out in the 

first column of the above adjustment indices table, constitutes 

the costs incurred by OCM in order to deliver the coal to Eskom. 

 

3.1.3.2 If the Parties have not reached agreement in respect of the matters 

set out in clause 3.1.3.1, at least 1 (one) month prior to each Price 

Adjustment Date, the relevant dispute shall be referred for 

determination in terms of the provisions of clause 36.1 of the 

Shanduka CSA. 
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3.1.3.3 If any dispute as contemplated in clause 3.1.3.2 above, has not 

been resolved or determined before the relevant Price Adjustment 

Date, the indices and source tables in use before the dispute was 

declared shall be applied until the dispute has been resolved, 

whereafter, the agreement between the Parties or the determination 

of the independent expert shall be applied retrospectively and any 

necessary adjustment payments shall be included in OCM’s next 

invoice/s issued after such resolution or determination. 

 

3.1.4 Quality  

 

3.1.4.1 The specifications, measurement, rejection rights and penalties for 

coal supplied to Eskom will be as set out in the following table - 

 

Quality 
Parameter 

Unit 
Expected 
Quality 

Parameter 

Quality 
Parameter 

Limit 

Measurement 
basis 

Measurement Rejection and Penalties 

Calorific Value MJ/kg 23.45 <21.65 Moisture Free 
Daily weighted 

average 

Adjustment through price (ie 
through the fact that the 

price is calculated based on 
the GJ delivered) and 

ultimate rejection for < 

21.65 – no other adjustment 

Ash % 27.5 >31.5 Moisture Free 
Daily weighted 

average 

Adjustment through price (ie 
through the fact that the 

price is calculated based on 
the GJ delivered) and 

ultimate rejection for > 31.5 
– no other adjustment 

Moisture % 9% >12% As Received 
Daily weighted 

average 

There will be no adjustment 
or rejection but Eskom will 
have the right to request 

Optimum to stop supplies as 
per clause 3.1.4.8 below 

Abrasive 
Index (Eskom 
Mining House 

Method) 

mgFe/4
kg 

600 > 600 Moisture Free 
Monthly 
weighted 
average  

Penalty for > 600 as per 
clause 3.1.4.4 below 

 

No rejection 

Sulphur % 1.5 % > 1.6% Moisture Free 
Daily weighted 

average 

Rejection 

 

No penalty 

Volatiles % 22.4% < 20.5% Moisture Free 
Daily weighted 

average 

Rejection  

 

No penalty 

AFT (Initial 
deformation) 

ºC 1,300≥ None N / A None None 

Sizing 

< 6mm 

<2.38mm 

<0.81mm 

 

% 

% 

% 

% 

 

≤ 55% 

≤ 35% 

≤20% 

 

   None 

None 

>20% 

N / A 
Monthly 
weighted 
average  

Penalty for >20% -0.81mm 
only as per clause 3.1.4.6 

below 

 

No rejection 
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3.1.4.2 The Coal Quality Management Procedure ("CQMP") enclosed hereto 

as annexure D shall be utilised by the Parties from the Effective Date 

for the purpose of measuring and managing the Quality Parameters 

of coal supplied to Eskom in accordance with the CSA (as amended 

by this Addendum). 

  

3.1.4.3 The Parties agree that in respect of AFT (initial deformation), the 

Expected Quality Parameter sets out the quality which OCM expects 

to deliver. However, if OCM does not meet the Expected Quality 

Parameter, there will be no rejection, penalty or adjustment and 

OCM shall not be liable for any claim and/or damage. 

 

3.1.4.4 If a consignment of coal on a particular day is rejected due to the 

weighted daily average not meeting the CV, Ash, Sulphur or 

Volatiles Quality Parameter Limit, then -  

 

3.1.4.4.1 Eskom shall not to pay for such consignment of coal and such 

consignment of coal will not reduce the Total Contract Quantity; 

and  

 

3.1.4.4.2 such consignment of coal shall not be included in the 

calculation of the monthly weighted average for Abrasive Index 

and Sizing (ie the relevant weighted average shall be calculated 

in respect of the coal delivered over the balance of the days in 

the relevant month).  

 

3.1.4.5 If the monthly weighted average Abrasive Index level is > 600 

mgFe/4kg, OCM will be liable to pay a penalty to Eskom, calculated 

on the following basis -  

 

> 600-700   R4.73 per tonne 

> 700-800   R18.91 per tonne 

> 800- 850  R23.64 per tonne 

>850-900   R28.36 per tonne 
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>900   R42.55 per tonne 

 

3.1.4.6 OCM shall, within one month of the Signature Date, advise Eskom in 

writing as to what changes it would require to be made to the CSA in 

respect of quantity, price and qualities for coal to be supplied 

consistently with an Abrasive Index Quality Parameter of less than 

600 mgFe/4kg (“Revised Terms”).  Eskom shall advise OCM in 

writing within one month of receipt of the Revised Terms whether it 

accepts the Revised Terms.  If Eskom accepts the Revised Terms 

then the Parties shall sign a further addendum affecting the required 

changes to the CSA to give effect to the Revised Terms.  If Eskom 

fails to respond within such one month period, it shall be deemed to 

have rejected the Revised Terms and the Abrasive Index penalties 

set out in clause 3.1.4.5 shall continue in full force and effect.   

 

3.1.4.7 If the monthly weighted average size distribution of coal delivered 

by OCM contains more than 20% of coal with a size of less than 

0.81mm, Eskom shall be entitled to reduce the price payable to OCM 

for the coal delivered in such month by an amount calculated as 

follows -  

 

A = B x (C – 20%) *D 

 

where: 

 

A = the amount by which the price for such coal shall be reduced, to 

be calculated; 

 

B = the total number of tonnes of coal delivered by OCM during the 

relevant month; 

 

C = the percentage of coal delivered during the 30 day period with a 

sizing of less than 0.81mm; and 

 

D = 50% of the price payable by Eskom for the coal delivered during 

the relevant month. 
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An example of the calculation of the various adjustments and 

penalties is set out in Annexure B. 

 

3.1.4.8 OCM shall notify Eskom if the coal being delivered is above the 

Quality Parameter Limit for moisture and shall stop delivering such 

coal and request Eskom if they want OCM to continue delivering 

such coal which does not meet the Quality Parameter Limit in 

respect of moisture.  Eskom shall then within one hour advise OCM 

whether it wishes to accept delivery of such coal.  If Eskom elects to 

receive such coal, then, notwithstanding the moisture parameters of 

such coal being above the Quality Parameter Limit, the price of such 

coal shall be paid by Eskom and such coal shall be deemed delivered 

and reduce the Total Contract Quantity.  

 

3.1.4.9 It is agreed that in all circumstances the maximum amount by which 

the price of coal delivered shall be reduced (including through 

rejection and penalties) shall not exceed the price of such coal and 

in no circumstances will OCM be required to pay Eskom for coal 

delivered.  

 

3.1.4.10 It is recorded and agreed for the avoidance of doubt that Schedules 

1 and 2 of the CSA, clauses 3.3, 3.4, 3.5 and 3.6 of the First 

Addendum and clause 3.3 and 3.4.1 of the Second Addendum shall 

no longer be applicable with effect from the Effective Date.  

 

3.1.5 Quantity 

 

3.1.5.1 The total quantity to be supplied by OCM to Eskom for the balance of 

the term of the CSA from 1 April 2015 will, subject to clause 3.1.6, 

be 39 375 000 tonnes or 4 500 000 tonnes per calendar year, 

except in respect of the 2015 calendar year where the annual 

quantity will be 3 337 500 tonnes. 

 

3.1.5.2 OCM shall deliver and Eskom will take off in each month, a quantity 

of coal between the Minimum Monthly Quantity and the Maximum 

Monthly Quantity agreed or determined in accordance with 

clause 3.1.6. 
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3.1.5.3 OCM shall deliver and Eskom will take off in each year, a quantity of 

coal between the Minimum Annual Quantity and the Maximum 

Annual Quantity in accordance with clause 3.1.6.  

 

 

 
year  

Annual 
Quantity 

(tonnes) 

Minimum 
Annual 

Quantity 
(97.5% of 

Annual 
Quantity) 

(tonnes) 

Maximum 
Annual 

Quantity 
(102.5% of 

Annual 
Quantity) 

(tonnes) 

Monthly 
Quantity 

(tonnes)  

Minimum 
Monthly 
Quantity  
(90% of 
Monthly 

Quantity) 

(tonnes) 

Maximum 
Monthly 
Quantity 
(110% of 
Monthly 

Quantity)  

(tonnes) 

1 April 2015 to 
31 December 

2015 

3 375 000 3 290 625 3 459 375 375 000 337 500 412 500 

1 January 2016 
onwards 

4 500 000 4 387 500 4 612 500 375 000 337 500 412 500 

 

The table above will be adjusted pro rata to the extent that the Total Contract Quantity 

is reduced pursuant to clause 3.1.6.  

 

3.1.5.4 It is recorded for the avoidance of doubt that the provisions of 

clauses 3.2 of the First Addendum and 3.1 and 3.2 of the Second 

Addendum shall no longer be applicable with effect from the 

Effective Date.  

 

3.1.6 Planning, Supply and Off Take of Coal 

 

3.1.6.1 The Parties shall use their reasonable endeavours to ensure that all 

delivery and off take of coal is spread evenly across each day and 

month.  

 

3.1.6.2 The Parties shall, no later than four months before the end of each 

year agree the quantity of coal that shall be Supplied to Hendrina for 

each month and quarter of the subsequent year (each amount being 

the “Agreed Monthly Quantity” and the “Agreed Quarterly 

Quantity”, respectively) such that: 

 

3.1.6.2.1 the quantity agreed upon in respect of each month for the 

subsequent year will not be less than the Minimum Monthly 

Quantity or more than the Maximum Monthly Quantity; and 
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3.1.6.2.2 not less than the Minimum Annual Quantity and not more than 

the Maximum Annual Quantity for that year will be Supplied 

during that year without falling below the Minimum Monthly 

Quantity or exceeding the Maximum Monthly Quantity in any 

subsequent month of that year. 

 

3.1.6.3 In the event that the Parties do not reach agreement in terms of 

clause 3.1.6.2, the quantities of coal to be supplied for each month 

of the subsequent year shall be the Monthly Quantity of 375 000 

Tons. 

 

3.1.6.4 Once the Agreed Monthly Quantities for the quarter have been 

determined in terms of clause 3.1.6.2, Eskom shall issue a written 

order for the Delivery of coal for each month in the quarter ("the 

Drawdown Order") in respect of the quantities so determined.  

OCM shall deliver and Eskom shall take off not less than 95% 

(ninety five percent) of the Agreed Quarterly Quantity. 

 

3.1.6.5 Either Party (“Requesting Party”) may request the other Party to 

deliver or take off, as the case may be, less than the Minimum 

Monthly Quantity or Minimum Annual Quantity or in excess of the 

Maximum Monthly Quantity or Maximum Annual Quantity for any 

Month or year (“Proposed Quantity Change”). The Requesting 

Party shall deliver to the other Party a written request for such 

Proposed Quantity Change and the other Party shall, within 5 

business days, deliver to the Requesting Party written notification of 

its acceptance or rejection of the Proposed Quantity Change.  

Acceptance of the Proposed Quantity Change shall not be 

unreasonably withheld. 

 

3.1.7 Under Delivery 

 

3.1.7.1 In the event of OCM delivering less than 95% (ninety five percent) 

of the Agreed Quarterly Quantity in a quarter (”Under Delivery”) 

the following provisions shall apply: 
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3.1.7.1.1 OCM shall, within 10 business days thereof submit a 

rectification plan to Eskom, which plan shall set out a schedule 

of how OCM shall make up the actual or expected shortfall in 

the shortest time reasonably possible, but in any event before 

the end of the period recorded in the rectification plan; 

 

3.1.7.1.2 OCM shall consult with Eskom on the rectification plan and 

Eskom shall, within 10 business days after submission to it of 

the rectification plan, advise whether it accepts the plan, which 

acceptance will not be unreasonably withheld or delayed; 

 

3.1.7.1.3 if Eskom accepts the rectification plan, OCM shall implement 

the rectification plan and make up the actual or expected 

shortfall in accordance with the rectification plan; 

 

3.1.7.1.4 if Eskom fails to advise OCM whether it accepts or rejects such 

rectification plan within such 10 business day period, such 

rectification plan will be deemed to be accepted; 

3.1.7.1.5 the Parties agree that the quantities of coal delivered during 

the period of implementation of the rectification plan may be in 

excess of the Agreed Monthly Quantities and shall not be 

subject to any limits specified in clause 3.1.5;  

 

3.1.7.1.6 OCM may deliver coal from any of other source (“Qualifying 

Alternative Coal”), which coal complies with the Quality 

Parameters and which source’s production facilities comply with 

all legislative requirements with which OCM is required to 

comply in terms of the CSA; 

 

3.1.7.1.7 OCM shall source such Qualifying Alternative Coal and deliver it 

to Hendrina or to such other point approved by Eskom, 

provided that OCM shall be liable for any reasonable additional 

direct costs which Eskom may have to incur.  OCM shall be 

entitled to the benefits of all reasonable and demonstrable 

direct cost savings which Eskom may enjoy, to take off such 

coal from such alternate point. 
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3.1.7.2 Where, as a result of the Under Delivery, Eskom takes coal from its 

own stockpiles to manage the shortfall, Eskom shall be entitled to 

recover from OCM its reasonably incurred and demonstrable costs 

for additional direct handling and stockpiling incurred by Eskom. 

 

3.1.7.3 In the event of:  

 

3.1.7.3.1 OCM failing to submit the rectification plan in terms of 

clause 3.1.7.1.1;  or 

 

3.1.7.3.1 OCM failing to implement the rectification plan in terms of 

clause 3.1.7.1.3;  or 

 

3.1.7.3.2 Eskom’s rejection of the rectification plan;  or 

 

3.1.7.3.3 OCM’s failure to make up the Under Delivery, 

 

Eskom shall be entitled to purchase coal at market related prices, to 

make up the shortfall and to recover from OCM the difference 

between the actual price of such coal and the price for such coal as 

calculated in accordance with this Addendum and any additional 

reasonable and demonstrable costs incurred by Eskom to source 

such shortfalls from other sources. In doing so, Eskom shall use 

reasonable endeavours to purchase coal that meets the Quality 

Parameters and shall acting reasonably, take into consideration 

utilising sources suggested by OCM to make up such shortfall.   

 

3.1.7.4 Any Under Delivery shall, unless otherwise agreed to in writing 

between the Parties, only constitute a material breach of a material 

term of the CSA if such Under Delivery: 

 

3.1.7.4.1 occurred more than 2 (two) times in a year;  and  

 

3.1.7.4.2 in that year, OCM delivers less than 80% (eighty percent) of 

the Annual Quantity in respect of that year. 

 

3.1.8 Under Off Take 
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3.1.8.1 In the event of Eskom taking off less than 95% (ninety five percent) 

of the Agreed Quarterly Quantity in a quarter (”Under Off Take”), 

Eskom shall, within 10 business days thereof submit a rectification 

plan to OCM, consult with OCM thereon and obtain OCM’s reasonable 

acceptance of the rectification plan (which may not be unreasonably 

withheld or delayed), implement the rectification plan and make up 

the Under Off Take in accordance with the rectification plan by 

taking off additional coal in order to make up the Under Off Take 

within the shortest time reasonably possible, but in any event before 

the end of the period recorded in the rectification plan.  

 

3.1.8.2 Should Eskom fail to submit a rectification plan to OCM’s reasonable 

satisfaction, fail to implement such rectification plan, fail to make up 

the Under Off Take before the end of the period recorded in the 

rectification plan, pursuant to any of the aforesaid effort, Eskom 

shall make full payment of any Under Off Take not made up within 

3 months after the quarter in respect of which the Under Off Take 

arose. The transfer of risk in respect of such coal shall pass from 

OCM to Eskom on the date of payment.  

 

3.1.8.3 Provided that Eskom makes payment of any reasonable 

demonstrable additional direct handling and stockpiling costs 

incurred by OCM occasioned by any Under Off Take subsequently 

made up, Eskom shall be entitled to take off the coal paid for in 

terms of clause 3.1.8.2. 

 

3.1.8.4 Any Under Off Take shall, unless otherwise agreed to in writing 

between the Parties, only constitute a material breach of a material 

term of the CSA if such Under Off Take: 

 

3.1.8.4.1 occurred more than 2 (two) times in a year;  and  

 

3.1.8.4.2 in that year, Eskom takes off less than 80% (eighty percent) of 

the Annual Quantity in respect of that year. 

 

3.1.9 Quantity Adjustment Right 
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3.1.9.1 Eskom shall be entitled, by no later than 31 December 2015, to 

implement and conclude a tender process to obtain bona fide written 

offers ("Third Party Offers") from third party coal suppliers (each a 

"Third Party Supplier" and collectively the "Third Party 

Suppliers") to supply  a quantity of coal to Eskom at the Hendrina 

power station of not more than 2 000 000 tonnes per annum (ie 10 

000 000 tonnes in aggregate) ("Replacement Quantity") during 

the period commencing on 1 January 2019 and ending on 31 

December 2023 ("Second Period").  

 

3.1.9.2 If Eskom wishes to accept one or more Third Party Offers (each an 

"Accepted Third Party Offer"), it must notify OCM accordingly in 

writing (“Third Party Offer Notice”), by no later than five Business 

Days after 31 December 2015, and provide the details of each 

Accepted Third Party Offer including the quantity, the price range 

(on a delivered basis to Hendrina power station), the quality, the 

penalty regime and any other relevant information.   

 

3.1.9.3 OCM shall be entitled, by notice in writing to Eskom within fifteen 

Business Days of receipt of the Third Party Offer Notice, to require 

Eskom to enter into good faith negotiations with OCM until not later 

than 31 March 2016 (such period, the “Negotiation Period”) for 

the supply by OCM to Eskom of the quantity that is the subject of 

the Accepted Third Party Offer ("Accepted Quantity") at the terms 

set out in in the Third Party Offer Notice or such other terms as may 

be acceptable to Eskom and OCM.  Eskom shall be precluded from 

concluding a contract in respect of the Accepted Third Party Offer 

during such Negotiation Period.  If during the Negotiation Period, 

OCM and Eskom reach agreement regarding the Accepted Quantity 

(or a portion thereof), then they shall conclude an addendum 

effecting the necessary changes to the CSA to give effect to such 

agreement.  

 

3.1.9.4 If OCM elects not to require Eskom to enter into negotiations with 

OCM, or if OCM requires Eskom to enter into negotiations with OCM 

but OCM and Eskom are unable to reach agreement on the terms for 
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the supply of the Accepted Quantity (or a portion thereof) during the 

Negotiation Period, the Total Contract Quantity shall be reduced by 

the Accepted Quantity (or a portion thereof in respect of which no 

agreement was reached) from the date on which OCM advises 

Eskom that it does not require Eskom to enter into negotiations with 

OCM or the date of expiry of the Negotiation Period, as applicable.  

 

4 NEGOTIATION OF NEW CSA 

 

The Parties shall as soon as possible after the Signature Date negotiate in good 

faith to agree the terms of a new written coal supply agreement ("New CSA") 

which shall include a coal quality management procedure and shall reflect the 

amendments in this Addendum and shall supersede the CSA.  Pending the 

conclusion of the New CSA, the terms of CSA (as amended by this Addendum) shall 

remain binding on the Parties. 

 

5 SETTLEMENT AND WAIVER 

 

5.1 Each of Optimum, on the one hand, and Eskom, on the other hand, hereby –  

 

5.1.1 waives any claim for any loss, liability, expense, damage (including 

consequential damage), interest (whether simple or compound), claim, 

difference, counter-claim, legal fees, cause or right of action or 

proceedings, whether at law or pursuant to any statute or any other law, 

regulation or enactment or in equity, of whatsoever nature and 

howsoever arising, whether brought directly or indirectly, whether 

asserted or unasserted, whether alleged or not, whether known or 

unknown, and whether or not in their contemplation at the date of this 

Addendum brought or capable of being brought by it against the other 

and/or its affiliates and/or their respective officers, directors, employees 

and agents, arising out of or in connection with the CSA, as at the 

Signature Date, including, without limitation, 

 

5.1.1.1 in respect of Eskom, all accrued penalty and price adjustment claims 

and claims for under-delivery as at the Signature Date; and  

 

5.1.1.2 in respect of Optimum, its claims in terms of the hardship clause in 

clause 27 of the CSA but excluding amounts owing to OCM for coal 
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delivered during the period from [1 March 2015] to the Signature 

Date), 

 

(collectively, "Released Claims"); and  

 

5.1.2 unconditionally and irrevocably releases and discharges the other and/or 

its affiliates and/or their respective officers, directors, employees and 

agents from all Released Claims. 

 

5.2 OCM and OCH shall, within 5 days of the Signature Date, send a formal notice 

of withdrawal in respect of the hardship arbitration to AFSA and Eskom.   Each 

party shall bear its own costs of the arbitration proceedings.  

 

6 SAVINGS 

 

Save to the extent specifically or by necessary implication modified in or 

inconsistent with the provisions of this Fourth Addendum, all the terms and 

conditions of the CSA will continue in full force and effect. 

 

7 CONFIDENTIALITY 

 

Each of the Parties shall keep confidential and not without the prior written consent 

of the other Parties (which written consent will not be unreasonably withheld or 

delayed) disclose or divulge to any party the contents of this Addendum or any 

correspondence exchanged between the Parties in respect of and/or in anticipation 

of this Addendum or any agreement entered into pursuant to and/or in anticipation 

of this Agreement.  It is specifically recorded that each of the Parties independently 

may be obliged to make public announcements in respect of this Addendum and its 

contents, in order to comply with applicable governmental or regulatory authorities, 

rules and/or regulations; and the Parties specifically hereby undertake to co-

operate in good faith and as expeditiously as possible in all prevailing 

circumstances, in order that they may comply with their respective obligations in 

this regard. 
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8 GENERAL 

 

The provisions of clauses 28 (Breach), 29 (Cession and Assignment), 30 

(Arbitration), 32 (Domicilium), 33 (Costs) and 36 (General) of the CSA shall apply, 

mutatis mutandis, to this Addendum as if they were set out herein.  

 

 

Signed at on 20192015 

 for Eskom Holdings SOC Limited 

  

 

DRAFT - NOT FOR SIGNATURE 
 

 who warrants that he is duly 

authorised hereto 

 

Name: 

 

Position: 

 

 

Signed at on 20192015 

 for Optimum Coal Mine Proprietary Limited 

  

 

DRAFT - NOT FOR SIGNATURE 
 

 who warrants that he is duly 

authorised hereto 

 

Name: 

 

Position: 
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Signed at on 20192015 

 for Optimum Coal Holdings Proprietary 

Limited 

  

 

DRAFT - NOT FOR SIGNATURE 
 

 who warrants that he is duly 

authorised hereto 

 

Name: 

 

Position: 
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Annexure A 

 

 Electricity Cost Element Example 

 

 

  

Megaflex:  Non-Local authority tariff 
     

         Transmission Zone  :  ≤300 km 
      Voltage 

 
≥132KV or Transmission Connected 

    

     

2014/2015 2015/2016 

  

Months Hour periods Hours 

Active 
Energy 
Charge 

Weighted 
Average 

Active 
Energy 
Charge 

Weighted 
Average 

Peak 
June - 
Aug 3 7-10 and 18 -20 5 198.45 10.34 223.63 11.65 

 
Sept-May 9 

 
5 64.74 10.12 72.96 11.4 

Standard June- Aug 3 6-7 10-18 20-22 11 60.11 6.89 67.74 7.76 

 

Sept -
May 9 

 
11 44.55 15.31 50.20 17.26 

Off Peak 
June - 
Aug 3 0-6 22-24 8 32.65 2.72 36.79 3.07 

 

Sept -
May 9 

 
8 28.27 7.07 31.86 7.97 

     

  52.45   59.11 

Percentage increase 
     

12.698% 
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Annexure B 

 

Example Penalty Calculation  

 

 

Steps to be taken in calculating monthly payment inclusive of penalties. 

  

Step     Description of Step 

1 Each month, determine the 

rand per gigajoule amount 

payable by Eskom for the 

current month by applying 

the escalation calculation 

recorded in 3.1.3 of the 

Fourth Addendum.   

    

      

2 Determine if the daily 

weighted average of a 

consignment and if the 

daily weighted average of 

such consignment is below 

the quality parameter limit 

for any one of Calorific 

Value, Ash, Sulphur or 

Volatiles.  

Yes  No payment by Eskom for such consignment 

and such consignment shall not be included in 

the calculation of the monthly weighted 

average for Abrasive Index and Sizing  

   No  Go to step 3 

3 Determine the supplied 

consignment’s moisture 

free tons calculated as per 

the formula in the step 

description 

 Moisture Free tons = As Received Tons * (1- 

Percentage Total Moisture for consignment)/1 

      

4 Determine the rand per 

ton amount payable by 

Eskom for the consignment 

calculated as per the 

formula in the step 

description 

 Rand per GJ as per step 1  multiplied by the 

daily volume weighted average Calorific Value 

(Moisture Free Basis) as per step 2 

      

5 Determine the total 

payable by Eskom for the 

consignment by 

multiplying the Rand per 

ton amount in step 4 with 

the Moisture free tons 

calculated in step 3  

   

      

6 Aggregate the total 

amounts payable by 
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Eskom for each 

Consignment supplied 

during a month to 

calculate a total amount 

payable by Eskom for the 

month prior to penalties.  

      

7  Aggregate the total daily 

moisture free tons for each 

consignment to calculate a 

monthly total   

   

Penalty application    

   Size Grading penalty     

8 Calculate monthly volume 

weighted average size 

fraction below 0.81 mm  

  Subject to the consignments excluded in step 

2. I.e. No payment by Eskom for such 

consignment and such consignment shall not 

be included in the calculation of the monthly 

weighted average for Sizing 

      

9 Determine if the 

calculation in 8 exceeds 

20%  

No  No size grading penalty payable by OCM for 

coal supplied during the month 

   Yes Use the answer obtained in step 8 as an input 

for variable C in step 10 

      

10  Calculate size penalty as 

recorded in the step 

description 

 A = B * (C - 20%) *D 

      

    A= Monthly sizing penalty 

    B = The monthly Moisture free tons calculated 

in step 3 

    C=  The actual percentage of -0.81mm 

material as calculated in step 8 

    D= 50% of the price payable by Eskom for the 

coal delivered during the relevant month, as 

calculated in step 4 

     

      

   AI Penalty     

11 Calculate the monthly 

volume weighted AI Index 

level rounded to the 

nearest whole number  

  Subject to the consignments excluded in step 

2 I.e. No payment by Eskom for such 

consignment and such consignment shall not 

be included in the calculation of the monthly 

weighted average for Abrasive Index. 

      

12 Determine if  the answer in 

step 11 falls within any of 

the penalty ranges 

recorded in clause 3.1.4.4 

of the fourth addendum 

No No AI Penalty payable by OCM for the coal 

supplied during the month. 

   Yes Use the rand per ton penalty applicable for the 
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ranges recorded in clause 3.1.4.4 of the fourth 

addendum as input for variable J in step 13 

      

13  Calculate the AI penalty 

as recorded in the step 

description 

 G= J * B 

    Where G = Monthly AI Penalty payable by 

OCM 

                  J  = the rand per ton AI penalty 

applicable as recorded in clause 3.1.4.4 of the 

fourth addendum 

                  B = The monthly Moisture free tons 

calculated in step 3 

      

   Final amount payable 

by Eskom after 

subtraction of Sizing 

and AI penalties  

   

      

14 Calculate the final amount 

payable by Eskom for coal 

supplied as recorded in the 

step description. 

 if (A+G) is larger than H then P =0 otherwise 

P= H - A -G   

      Where P = the amount payable by Eskom for 

coal supplied after application of the Sizing 

and AI penalties, provided that P cannot be 

smaller than 0 

                 H = The aggregate amount payable 

by Eskom for the month as calculated in step 

6, before applying Sizing and AI penalties  

                 A = Monthly sizing penalty  

                 G = Monthly AI penalty 
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Annexure C 

 

Annual and Monthly Escalation Formulas and Example 
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M
onthly Escalation Calculation example

Cost Element
Index and Source Table

% W
eighting 

at 31 January 

2015

Escalation 

Source Value 31 

January 2015

February 

2015 

Adjustment

M
arch 2015 

Adjustment April 2015 

Adjustment

M
ay 2015 

Adjustment

June 2015 

Adjustment

July 2015 

Adjustment

Aug 2015 

Adjustment

Sept 2015 

Adjustment

Oct 2015 

Adjustment

Nov 2015 

Adjustment

Dec 2015 

Adjustment

Jan 2016 

Adjustment

Labour
Chamber of Mines Annual salary increase agreement with National Union of Mines for coal 

41%
100

100
100

100
100

100
100

100
100

100
100

100
100

Diesel
DME 0.05%Sulphur Reef 

5%
1028.09

926.29
1000.09

1122.79
1130

1200
1300

1350
1250

1150
1300

1350
1400

Electricity

The average Annual Eskom Megaflex tariff (or replacement Tariff )applicable as at the Base Date 

calculated in accordance with the formula in annexure A
23%

52.44

Mechanical Engineering Materials
SEIFSA Table G

21%
106

106
106

106
106

106
106

106
106

106
106

106
106

Electrical Engineering Materials
SEIFSA Table G

10%
107.5

107.5
107.5

107.5
107.5

107.5
107.5

107.5
107.5

107.5
107.5

107.5
107.5

100%

Price R/Gj at start of Year n
R 18.85

R 18.76
R 18.82

R 18.94
R 18.94

R 19.01
R 19.10

R 19.15
R 19.05

R 18.96
R 19.10

R 19.15
R 19.19

=
Projected data for illustrative purposes

Formula 
Price = Price at start of Year n + (Price at start of Year n  *((( ESVDn-ESVDbn)/ESVDbn)*W

Dn))

ESVDn
Escalation Source Value for Diesel in month n

ESVDbn
Escalation Source value for Diesel at start of escalation year n
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Annexure D 

 

Coal Quality Management Procedure 
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OPTIMUM 

COAL 

MINE 

 

Optimum Coal Mine (Pty) Ltd    
(Registration No: 2007/005308/07) 

A Glencore Operation 

Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope 

Mailing Address:  Private Bag X1201, Pullenshope, 1096, South Africa 

Tel.: +27 13 2965111 

Registered Address:  23 Melrose Boulevard, 1st Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa 

Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076 

Tel: +27 11 772 0600   Fax:  +27 11 772 0697 
 

Directors:  R Cohen, C M Ephron, P Mahanyele, T Ncube 

 
 
 
 
PRIVATE AND CONFIDENTIAL 
 
Eskom Holdings SOC Limited 
Megawatt Park 
Maxwell Drive 
Sunninghill 
 
Attention:  
 
Brian Molefe: Acting Chief Executive Officer 
Vusi Mboweni, Acting Head: Primary Energy 
 
with a copy to:, Johann Bester: General Manager - Fuel Sourcing  
 
22 May 2015 
 
Dear Sirs 
 
HENDRINA COAL SUPPLY AGREEMENT 

 
We refer to our letter to Eskom of 13 November 2014 (a copy of which is attached for your 
reference) regarding the severe financial situation at Optimum Coal Mine (Pty) Ltd (“OCM”) and the 
need to amend the terms of the Hendrina coal supply agreement in order to ensure the continued 
survival of OCM as a going concern.    
 
As you are aware, there have been various developments since the date of the 13 November 
letter. In order to mitigate the significant financial losses that OCM was suffering, OCM announced 
that it was considering closing its export operations.  The associated section 189 and section 52 
processes are ongoing in this regard.  
 
Following the announcement of the potential closure of OCM's export operations, the Eskom 
negotiation team re-engaged with OCM regarding the amendment of the Hendrina supply 
agreement.  There was significant progress made, which we believe was facilitated by the fact that 
Eskom for the first time accepted OCM’s assertion that it was not making any money on its export 
business.  In any event, after extensive negotiations, the terms of a deal were agreed between 
OCM and the Eskom negotiating team along the lines of the proposal set out in our 13 November 
letter, which involved the increase of the price for the coal from 1 April 2015 to 31 December 2018 

173CE6
CME-173



 

Optimum Coal Mine (Pty) Ltd 
(Registration No: 2007/005308/07) 

A Glencore Operation 

Business Address: N11 Hendrina Road, Pullenshope Offramp, Pullenshope 

Mailing Address:  Private Bag X1201, Pullenshope, 1096, South Africa 

Tel.: +27 13 2965111 

Registered Address:  23 Melrose Boulevard, 1st Floor, Melrose Arch, Melrose North, Johannesburg, 2196, South Africa 

Mailing Address: Suite No. 19, Private Bag X1, Melrose Arch, Johannesburg, 2076 

Tel: +27 11 772 0600   Fax:  +27 11 772 0697 

 

Directors:  R Cohen, C M Ephron, P Mahanyele, T Ncube 
 

to cost (which costs were audited extensively by Eskom and its advisers) and an extension of the 
term of the Hendrina supply agreement for a 5 year period after 31 December 2018 at cost plus an 
agreed margin.  OCM fully appreciates Eskom’s difficult financial position and the consequences of 
increasing the price under the agreement but believes that such a deal is a fair compromise for 
both parties because it settles all outstanding legal issues between the parties (including the 
hardship claim which OCM brought against Eskom which would be resuscitated if no deal is 
concluded), provides OCM with the ability to continue operating as a going concern and allows 
Eskom to ensure security of supply beyond 2018 from a tied mine at its preferred “efficient cost 
plus a fair return” model, which will be the cheapest delivered supply available for the Hendrina 
power station.    
 
Eskom’s negotiating team advised OCM that the terms of the deal were subject to approval by the 
Executive-Procurement Committee and then the Eskom Board Procurement Sub-Committee.  On 
25 March 2015, OCM was advised that the Executive-Procurement Committee had approved the 
terms of the deal.  Thereafter, OCM were advised that the deal was presented to the Procurement 
Sub-Committee of the Eskom Board on 15 April 2015, but the sub-committee was not willing to 
make a decision and had referred the matter to the full Eskom Board for consideration.  We 
understand that on 23 April 2015 the full Eskom Board did not make a decision and requested 
further information.  Following such board meeting, OCM continued to engage with Eskom in the 
expectation that the deal was still supported by Eskom and that the negotiations with Eskom would 
result in some deal, perhaps on amended terms, being concluded.  On 18 May 2015, the CEO of 
OCM met with the Acting CEO of Eskom, who advised that Eskom would not be concluding any 
deal with OCM and would continue enforcing the existing coal supply agreement.   
 
This outcome is obviously very damaging for OCM because it was on the back of such potential 
deal that OCM has been able to persuade its shareholders to continue advancing funds to the 
mine in order to enable it to continue operating.  As previously indicated, OCM has exhausted all of 
its available banking facilities (in the amount of R2.5 billion) and requires approximately R100 
million per month in order to continue operating.  The shareholders of OCM have advanced 
approximately R1 billion to OCM since October 2014. 
 
In the circumstances, the directors of OCM feel compelled to write to Eskom regarding the position 
in which they find themselves.   As things stand, OCM does not have sufficient funds to continue 
operating without shareholder support.  As indicated above, the shareholders of OCM committed to 
fund OCM on the basis that the negotiations with Eskom were ongoing and that a deal would be 
concluded with Eskom which would in some way improve the unsustainable financial position of 
OCM.  The shareholders of OCM have, however, indicated that if no progress is made in the 
negotiations with Eskom by the end of May 2015, the shareholders will have to reconsider their 
support for OCM and may withdraw all such funding.  If this occurs, the directors of OCM will, in 
accordance with their legal duties, have no choice but to place OCM into business rescue or 
liquidation, which would be very harmful for all stakeholders.   
 
In business rescue, OCM would lose control over the business of OCM which would be placed 
under the control of a business rescue practitioner (“BRP”) who would be tasked with trying to save 
OCM and prevent a liquidation of OCM.  It is clear that the only possible method of rescuing OCM 
would be through an amendment to the Hendrina supply agreement, because the agreement is so 
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onerous that it precludes any other alternate solution.  Assuming that the BRP is able to continue 
operating OCM in the short term by finding a source of post-commencement finance, the BRP 
would no doubt feel compelled to renegotiate the agreement with Eskom, and if he was unable to 
reach agreement with Eskom, to exercise the powers granted to him in the Companies Act to 
suspend the Hendrina agreement and/or to approach the courts to cancel the Hendrina supply 
agreement.   It is unclear how this process would pan out, but it is clear that it has the possibility of 
threatening supply to Eskom.    If, for whatever reason, the BRP is unable to obtain amended 
terms for the Hendrina supply agreement or the court refuses to cancel the Hendrina supply 
agreement, that would mean that OCM cannot be rescued and that it would inevitably be placed 
into liquidation.  The liquidation scenario would be extremely damaging for all parties including 
South Africa as a whole, because given the multiple claims against OCM, including significant 
secured debt, it would be impossible to ensure the continued supply of coal to Eskom or to restore 
that supply within a reasonable period of time.    
 
The directors of OCM feel it is their duty to put the above position clearly to Eskom so that there is 
no uncertainty at Eskom regarding the potential consequences of not concluding a deal with OCM 
by 31 May 2015.  OCM does not want Eskom to feel that it is negotiating under duress, but the 
negotiations with Eskom have been ongoing for 2 years and the directors have legal duties which 
they cannot ignore.  It is with this in mind that we, as the directors of OCM, implore Eskom to 
reconsider its position and to provide confirmation that Eskom is willing to conclude a deal with 
OCM, if not entirely as per the agreement reached with the Eskom negotiating team then at least 
on a meaningful basis, which we as the directors can take to our shareholders by 31 May 2015 to 
ensure the continued operation of the business of OCM and the ability for Eskom to secure for 
Hendrina high quality coal for its remaining useful life.  
 

     
 
Yours faithfully 
 
 
 
Clinton Ephron 
 
on behalf of 
Optimum Coal Mine (Proprietary) Limited 
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Private and Confidential 

Piers Marsden 

Matuson & Associates 
1st Floor, One on Ninth  
Cnr Glenhove Road and Ninth Street Melrose Estate  
Johannesburg,  
2196 
pmarsden@matusonassociates.co.za 

Peter Van Den Steen 

V-Squared Business Rescue Services (Pty) Ltd 
916 Wexford Drive 
Woodlands Village 
Dainfern 
peter@v2rescue.co.za 

 

10 September 2015 

Optimum Coal Mine – Non-binding Offer 

Dear Sirs 

We hereby submit a non-binding indicative offer (“Offer”) for the acquisition of the assets and 
operations of Optimum Coal Mine (“OCM”) on the basis set out in this letter (“Transaction”).  

1. Identity and background of Oakbay 

Oakbay Investments (Pty) Limited (“Oakbay”) is the private investment vehicle of the Gupta Family, 
through which they hold a diverse range of interests. Oakbay holds investments in mining, technology 
and media & broadcast. Oakbay’s attractive and diverse suite of mining investments comprise contract 
mining services, as well as coal, gold and uranium mining operations. In addition to its operating mining 
assets, Oakbay also holds various joint ventures in exploration mining and services companies. 
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2. Rationale for the proposed Transaction 

Our significant investment in mining and mining services, places us in a very capable and favourable 
position to acquire and manage OCM efficiently and in line with Eskom’s requirements. In addition to 
being a current coal producer supplying coal to Eskom’s Majuba Power Station, we also believe that 
we can produce synergies between OCM and our subsidiary, JIC Mining Services, which could reduce 
OCM’s operating cash costs significantly. 
 
Below is a snapshot of our major mining assets: 
 
 

 
 
 
Oakbay is a majority shareholder in Oakbay Resources and Energy Ltd (“ORE”) which listed on the 
JSE on 28 November 2014. ORE has a market capitalisation of R24 billion, and is an investment holding 
company with a 74% interest in Shiva Uranium Limited, previously Uranium One Africa. Shiva 
Uranium (“Shiva”) is Oakbay’s flagship mining and exploration company, focusing primarily on 
uranium and gold deposits and the beneficiation thereof, with its main base of operations conducted on 
the Dominion and Rietkuil mines, near the North West town of Hartbeesfontein.  
 
JIC Mining Services (“JIC”) is one of the largest contract mining companies in South Africa boasting 
a workforce of more than 3500 employees and revenue in excess of R1 billion. Major customers of JIC 
includes Royal Bafokeng Platinum’s Rasimone Platinum Mines, Impala Platinum, Amplats, Hernic 
Ferrochrome and Platinum Group Metals. 
 
Tegeta Exploration and Resources (Pty) Ltd (“Tegeta”) is focussed on exploration and mining of coal, 
holding 11 prospecting rights in the Witbank area. Tegeta currently supplies Eskom’s Majuba Power 
Station and its major projects include Brakfontein (Portions 16, 17, 22, 24, 25 and 27) situated in Delmas 
and Syferfontein and Welgezend situated 10km from Standerton.  
 
Tegeta Resources (Pty) Ltd (“Tegeta Resources”) is an emerging exploration and mining company 
focussed on the acquisition, exploration, development mining and trading of various commodities, 
including but not limited to coal, chrome, manganese and iron ore. Tegeta Resources through its 
subsidiary Idwala Coal have 63 million tonnes of proven reserves of bituminous coal covered under its 
Vierfontein 61 IS and De Roodepoort projects 
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In addition to the above mining assets, we also have various joint ventures in coal, anthracite, iron ore, 
manganese, limestone, copper and gold projects, as well as drilling services company Blackedge 
Exploration (Pty) Ltd. 
 

3. Oakbay’s Offer (the “Offer”)  

To date, we have had access to publically available information on OCM, conducted limited discussions 
with Glencore executives, and gained access to further limited non-public information as at 30 June 
2015 on OCM shared by Glencore, following our signature of a Confidentiality Agreement.  

We are desirous of commencing negotiations for the purchase of OCM as soon as possible, and believe 
that our Offer will be acceptable to you and OCM’s creditors. 

As such, Oakbay offers the following in relation to the proposed acquisition of OCM: 

 Oakbay commits to taking ownership of the environmental trust fund and liability as at 30 June 
2015; 

 Oakbay commits to acquiring as a going concern, the assets and operations of OCM, including 
property, plant and equipment, all working capital, but excluding long term borrowings, for a 
consideration of R1.00 (“one Rand”), and further commits to funding OCM’s continuing 
operations, including working capital, to fulfil its obligations for the remainder of the current Eskom 
coal supply contract (to be ceded to Oakbay Investments), which terminates in 2018. Our 
determination of the above is based on our review of the balance sheet of OCM, at 30 June 2015, 
as set out in the Information Memorandum ; and 

 Oakbay commits to transferring all remaining employees of OCM to Oakbay in accordance with 
Section 197 of the Labour Act, subject to a review of the existing terms of employment. 

4. Conditions 

The above Offer for OCM’s assets is subject to the conditions that a financial, technical, tax and legal 
due diligence (collectively referred to as “Due Diligence”) is completed to our satisfaction, during a six 
week period of exclusivity, that will be required. 

In addition, Oakbay’s Offer will be subject to: 

 Termination of the existing contract mining arrangements at OCM, which will not be transferred to 
Oakbay;  

 Requisite regulatory approvals, including, but not limited to, those required from the Department 
of Mineral Resources (‘DMR’), in terms of s11 of the Mineral and Petroleum Resources 
Development Act, 2001 and the Competition Commission; 

 All requisite Business Rescue approvals, and Glencore Board approval, to the extent required, and 
 Conclusion of requisite written and binding agreements to give effect to the disposal.  
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5. Contact details of key personnel  

The main point of contact for Oakbay during the sales process will be: 

Ronica Ragavan 
Oakbay Investments (Pty) Ltd 
 
Grayston Ridge Office Park 
Block A Lower Ground Floor  
144 Katherine Street  
Sandown, Sandton  
Mobile: + 27 83 402 1388      
Email: ronica@oakbay.co.za                   
 
KPMG have been retained as our advisors on this matter and the contacts below should be copied in 
all correspondence: 

Nick Matthews 

Partner, KPMG South Africa Head of Mergers & Acquisitions 

Mobile: +27 83 452 8351 

Email: nick.matthews@kpmg.co.za 

Werner Jacobs 

Associate Director, KPMG South Africa Mergers & 

Acquisitions, Mining Transaction Leader Africa 

Mobile: +27 76 154 2089 

Email: werner.jacobs@kpmg.co.za 

 

6. Financing 

Based on our existing business operations and assets (i.e. without recourse to the assets of OCM), we 
intend funding the proposed transaction from internal resources. However, we have received written 
letters of support for the required funding from our financiers, which if required, would supplement 
funding the proposed transaction, without recourse to the assets of OCM. 

7. Approvals 

The senior management and shareholders of Oakbay have approved the release of this Offer. 

Whilst the proposed transaction would require regulatory approvals from various regulatory bodies, we 
do not anticipate this transaction would meet with any objection. 
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8. Confidentiality  

The content and existence of this Offer is strictly confidential and should not be disclosed to any person 
other than the Business Rescue Practitioners and OCM’s creditors. 

In conclusion, we are pleased to have been given this opportunity to present this Offer. We would 
appreciate the opportunity to meet to discuss this further at your earliest convenience. Oakbay is 
enthusiastic about this proposal and confident that we will be able to deliver a mutually beneficial 
transaction. 

Yours sincerely 

On behalf of Oakbay Investments (Pty) Ltd 

 

Nazeem Howa  

Director 
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Private and Confidential 

Piers Marsden 

Matuson & Associates 
1st Floor, One on Ninth  
Cnr Glenhove Road and Ninth Street Melrose Estate  
Johannesburg,  
2196 
pmarsden@matusonassociates.co.za 

Peter Van Den Steen 

V-Squared Business Rescue Services (Pty) Ltd 
916 Wexford Drive 
Woodlands Village 
Dainfern 
peter@v2rescue.co.za 

 

21 September 2015 

Optimum Coal Mine – Non-binding Offer 

Dear Sirs 

We wish to thank you for your letter of 17 September 2015 (“Response”) in response  to our submission 
of a non-binding indicative offer (“Offer”) for the acquisition of the assets and operations of Optimum 
Coal Mine (“OCM”) (“Transaction”) on the basis set out in our letter dated 10 September 2015. 

Your Response requested further elaboration and clarification on a number of aspects. Without in any 
way derogating from our Offer, we set out below some points of clarification for your consideration. 
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1. Interim period financing 

OCM is currently cash negative and requires funding of approximately R120 million per month. You 
have requested that we provide funding required to operate the business of OCM, during the period 
from date of signature of binding agreements until the various conditions precedent (e.g. section 11, 
Competition Tribunal approval etc.) has been fulfilled.  
 
Oakbay is desirous to complete the Transaction as soon as possible, and will commit to use its best 
endeavours to expedite the completion of the transaction, including the approval required in terms of 
section 11 of the Mineral and Petroleum Resources Development Act, 2001. Unfortunately, until such 
time as Oakbay is able to get control over the assets and operations of OCM, it is not possible to commit 
to cover the cost of interim financing. 
 
However, should the requisite approvals not be received within 6 months of signature date, Oakbay will 
commit to fully funding all reasonable interim finance from that time, subject to a limit of R120 million 
per month.  

 
In support of our commitment to honour the existing Eskom contract, and to cover interim finance, we 
attach a letter of support from our bankers, Bank of Baroda (Johannesburg branch). In addition, we can 
confirm we have liquid assets in the form of unencumbered short terms deposits to the value of 
approximately R750 million. 
 

2. Post-commencement financing and pre-commencement creditors  

With regard to the post commencement financing provided prior to Business Rescue, Oakbay confirms 
it will review this based on the final terms of any Transaction.  
 

3. Long term borrowings 

The settlement of the long term borrowings with third party banks will have to be negotiated. At this 
time we have no understanding of the quantum of third party bank debt, and the nature of the security 
the banks hold. Once a due diligence is performed and further details have been provided as to the 
amount of debt outstanding with the third party banks, and the security held by these respective banks, 
we shall be in a better position to comment. We would also need further clarification on any security, 
held by the third party banks, over the draglines of OCM.   

4. Environmental liability  

Subject to due diligence, we would assume responsibility of the future obligation of OCM as well as 
the historical obligation. However, we will also assume ownership of the current fund/s within the 
company necessary to cover the historical environmental liability.  
 

5. Contractor 

In our opinion the Company’s Act provides for the suspension and/ or termination of current 
contractors, and any resultant penalties would be a pre-commencement creditor. No cost pertaining to 
termination of the contractor shall be borne by Oakbay.  
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Oakbay currently operates a number of opencast and underground mines through its subsidiary JIC 
Mining Services (Pty) Ltd (“JIC”). Whilst Oakbay believes that JIC replacing the current contractor at 
OCM will result in potential synergies, Oakbay may employ a new third party contractor if this will 
result in further benefits and synergies for OCM. As part of the due diligence, all underground mining 
equipment will need to be inspected prior to any agreement to purchase these assets from the current 
contractor.  

6. Eskom 

We confirm our willingness to take the assignment of all of OCM’s future rights and obligations under 
the Eskom contract. We confirm our willingness to take on future obligations with regard to the delivery 
of coal to Eskom until December 2018 at the current price provided in the Eskom contract.  

It is noted that we will require the consent of Eskom to release OCM, and its affiliated entities, from its 
future obligations with Eskom. We are confident that this consent will be forthcoming. In this regard, 
we agree that this should be discussed immediately and propose that both parties concurrently approach 
Eskom to seek an in principle agreement, and would propose the approach is made as soon as a 
reasonable period of exclusivity (6 weeks) is granted to Oakbay.  

 

7. Contact details of key personnel  

The main point of contact for Oakbay during the sales process will be: 

Ronica Ragavan 
Oakbay Investments (Pty) Ltd 
 
Grayston Ridge Office Park 
Block A Lower Ground Floor  
144 Katherine Street  
Sandown, Sandton  
Mobile: + 27 83 402 1388      
Email: ronica@oakbay.co.za                   
 
 
KPMG have been retained as our advisors on this matter and the contacts below should be copied in 
all correspondence: 

Nick Matthews 

Partner, KPMG South Africa Head of Mergers & Acquisitions 

Mobile: +27 83 452 8351 

Email: nick.matthews@kpmg.co.za 

Werner Jacobs 

Associate Director, KPMG South Africa Mergers & 

Acquisitions, Mining Transaction Leader Africa 

Mobile: +27 76 154 2089 

Email: werner.jacobs@kpmg.co.za 
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8. Confidentiality  

The content and existence of this letter is strictly confidential and should not be disclosed to any person 
other than the Business Rescue Practitioners and OCM’s creditors. 

We trust you will find all in order and we look forward to hearing from you. We would appreciate the 
opportunity to meet to discuss this further at your earliest convenience. Oakbay remains enthusiastic 
about this proposal and confident that we will be able to deliver a mutually beneficial transaction. 

Yours sincerely 

On behalf of Oakbay Investments (Pty) Ltd 

 

Nazeem Howa  

Director 
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Dear Sir  
 
OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE): SETTLEMENT 
PROPOSAL  

1 We refer to your letter dated 17 September 2015. 

2 We have been instructed that Eskom SOC Limited ("our client") has considered your proposal and is 
not at this stage prepared to entertain it for, inter alia, the following reasons – 

2.1 any discussion and negotiation on the new contract price for coal to the Hendrina Power 
Station will only be considered closer to 2017 and not at this stage prior thereto; 

2.2 the penalty claim is not negotiable and it should be settled in full without any delay.  

3 We record that it has come to our client's attention that assets are being stripped at the Optimum 
mine. Our client requires full details of all assets that has been removed or stripped, and, an 
undertaking by no later than close of business today, that the Business Rescue Practitioners, 
would immediately desist with such actions, failing which our client reserves the right to take the 
appropriate legal steps.  

4 Our client's rights remain strictly reserved. 
 
 
 
 

Optimum Coal Mine (Pty) Ltd 
 
Attention: Mr Clinton Ephron: Chief Executive Officer  
  
  
Matuson Associates and V-Squared Business 
Rescue Services (Pty) Ltd 
Business Rescue Practitioners 
 
Attention: Mr Piers Marsden 
Email: optimumcoal@matusonassociates.co.za 

 

 

 R Moodley 

 01949978 

 Clinton Ephron  

 (011) 562 1666 

 (011) 562 1466 

 rishaban.moodley@cdhlegal.com 
 
 

 

30 September 2015 
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OPTIMUM COAL MINE PROPRIETARY LIMITED (IN BUSINESS RESCUE): SETTLEMENT 
PROPOSAL  
30 September 2015 2 

 

 

 
 
 
Yours faithfully 
 
 
 
RISHABAN MOODLEY/JACKWELL FERIS 

CLIFFE DEKKER HOFMEYR INC 
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JOHANNESBURG ● CAPE TOWN ● STELLENBOSCH ● TYGER VALLEY 

Johannesburg Office 
155 5th Street 
Sandton 2196 South Africa 
Private Bag 10015 
Sandton 2146 
Docex 111 Sandton 
Tel +27 11 535 8000 

Fax +27 11 535 8600 
www.werksmans.com 
enquiries@werksmans.com 

DELIVERED BY EMAIL 

YOUR REFERENCE:  
OUR REFERENCE: Mr E Levenstein/Ms L Becker/lb/OPTI13168.19/#3482477v1 

DIRECT PHONE: +27 11 535 8237/8196 

DIRECT FAX: +27 11 535 9737/8796 

EMAIL ADDRESS: elevenstein@werksmans.com/lbecker@werksmans.com 

 

5 October 2015    

 

Dear Sirs   

 

OPTIMUM COAL MINE PROPRIETARY LIMITED ("OCM") (IN BUSINESS RESCUE): 

SETTLEMENT PROCESS 

  

1 We refer to your letter dated 30 September 2015. 

 

2 We are disappointed that you have made no attempt to engage with the substance of our 

proposal or to make any counterproposal.  Our clients are considering how to proceed and we 

will revert in due course.  

 

3 Our clients categorically reject the allegation that any assets are being stripped at the 

Optimum mine. No assets have been removed from the Optimum mine except for certain 

arm's length disposals of minor assets that were surplus to requirements, which have been 

approved by the joint business rescue practitioners in accordance with section 134 of the 

Companies Act and the secured creditor who has taken possession of all of OCM's movable 

assets. 

 

4 Our clients' right remains reserved. 

 

  

Yours faithfully 

 

 

Werksmans Attorneys 
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE. 
 

 

 

 

 

Cliffe Dekker Hofmeyr 

 

Attention: Rishaban Moodley 
Email: rishaban.moodley@dlacdh.com 
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SUMMARY RECORD OF DISCUSSION  
 
 

Meeting Name: Exploratory Discussions on Sustainable Hendrina Coal Supply 

 
Date:  
24 November 2015 

Time:  
15h00 -16h20  

Venue:  
Huvo Nkulu Boardroom 

Meeting No.:  
01/2015 

Attendees:  

Shaun Blankfield (Glencore) (SB) Matshela Koko (Chairperson) (MK) 

Piers Marsden (Marsden Associates) (PM) Suzanne Daniels (SD) 

Peter van den Steyn (PvdS) Edwin Mabelane (EM) 

Nazeem Howa (Oakbay) (NH) Ayanda Nteta (AN) 

Ashu Chawla (Oakbay) (AC)  

Ronica Ragavan (Oakbay) (RR)  

 

The Chairperson opened the meeting and welcomed all.  

Emergency evacuation procedure was explained to all.  

Chairman’s opening remarks: Eskom is managing a tight system and Hendrina is key to the 

system. Therefore it is important to rescue the mine to ensure security of electricity supply.  

PM indicated that the BRPs were looking at disposing the interest to Oakbay. The Due Diligence 

commenced 9 days ago and is currently underway. The purpose of the meeting was seek the 

support of Eskom to understand Eskom’s concerns and what it needed to see out of the process.  

 

Oakbay confirmed that the Due Diligence started 9 days ago and it is committed to a 30 day due 

diligence period with a definitive agreement to be in place by 15 December 2015.  

Eskom questioned what would be the arrangement for the period 1-15 December.  

PM advised that an extension of the current arrangement was anticipated and that a formal 

request for the extension of the current dispensation until such time as there is a definitive 

agreement in place, would be sought. SB confirmed that funding has been secured and will be 

extended until agreement was reached. He reiterated that there would be no interruption of coal 

supply and the amendments to the current funding arrangements were currently being effected 

by Glencore’s legal team.  
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The Chairman emphasized the Eskom position: Eskom’s priority is security of supply.  There is a 

coal supply contract in place until 2018. Eskom expects Optimum Coal Mine to honour the contract 

at the contracted price until 2018. Eskom will not waive its penalty claim.  

He noted that the Koornfontein supply contract expires in December 2015. It appeared that the 

Koornfontein disposal and that of the export allocation are separate to that of OCM. This gave 

rise to the question of how does OCH survive beyond the life of the Koornfontein contract. He 

further questioned the financial strength of the new buyer ; firstly would it be able to sustain a 

loss of ZAR 130M per month and secondly, how will the buyer survive without Koornfontein 

Contract and the export allocation? He postulated that if OCM were to be ring-fenced, Eskom was 

not convinced that it will survive on its own and hence he was compelled to engage in a discussion 

regarding OCH, and not OCM, in totality.  

PM indicated that the BRP’s view of the claim differed to that of Eskom. In addition, there was a 

ZAR 2.7bn of senior secured bank debt held by the Banking Consortium which will need to be 

evaluated by Oakbay. The BRP has had open discussions with Oakbay on this debt. PM confirmed 

that there was no engagement around the OCH solution and from a Glencore perspective, it may 

be open to this but at the moment Oakbay was dealing with the transaction from an OCM 

perspective.  

 

NH confirmed that Oakbay would like to close the transaction as soon as possible. It had wanted 

clarity in respect of the key issues. While the Eskom position was very clearly stated, it had wished 

to seek clarity on the following key issues (i) was the price negotiable? NH confirmed that he 

understood the Eskom position to be that the contract price was to remain the same until contract 

expiry, subject to the current terms and conditions of the contract. (ii) Could the parties start 

discussions beyond 2018? It was confirmed that the Eskom position was understood by the parties 

to be that the discussions relating to what happens beyond 2018 are off the table. (iii) Would 

Eskom consider a waiver of the penalty claim? It was also clear that Eskom was not prepared to 

waive the penalty claim.  

NH confirmed that Oakbay was dealing with it from and OCM perspective and that it did not have 

a mandate to talk regarding OCH.  
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It was concluded that the Eskom position was now clear to all parties and that Oakbay required 

a mandate to take the discussion further. NH requested to reconvene with the Business Rescue 

Practitioner and Glencore at 17h30 to discuss further. The Chairman reiterated that the parties 

would not have Eskom consent should it be limited to a transaction at OCM level. While it was 

supportive of a transaction with Oakbay, it would not be supportive were it to be limited to OCM 

level. The Chairman insisted that Eskom needs to know by the weekend that there is a prospect 

at OCH level to rescue the mine. 

The meeting closed at 16h20.  

Minutes submitted by: Ayanda Nteta 
 
 
 
Approved by: Approved by:   Approved by:  
 
 
 
_______________  _______________  _______________ 
Matshela Koko  On behalf of:    On behalf of:  
Chairman BRP’s     Oakbay  
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