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IN THE COMMISSION OF ENQUIRY INTO STATE CAPTURE
HELD AT PARKTOWN, JOHANNESBURG

AFFIDAVIT

I, the undersigned, BHEKI FELIX MANYATHI, do hereby make oath and state:

1.
I am an adult male Advocate of the High Court of South Africa, practising as such at the
Society of Advocates of Kwa-Zulu Natal, Durban Bar.

2.
The facts herein contained are within my personal knowledge unless stated otherwise
or appears from the context.

3.
Before becoming a member of the Durban Bar, I was a Senior State Advocate at the
office of the Directorate of Public Prosecutions attached to the Durban office.

4.

In the course of my official duties in 2011, I was allocated a corruption case by the acting
Director of Public Prosecutions, KwaZulu-Natal ("OPP"), Advocate Simphiwe Mlotshwa
("Mlotshwa").
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5.

The case of corruption was linked to a case of procurement fraud pertaining to alleged
illegally inflated accommodation cost of police personnel in KwaZulu-Natal during the
soccer world cup. The State had allegedly been defrauded around R60 million ("fraud
matter"). The fraud matter was not allocated to me, but Ms Wendy Greet (Clark) at the

time.

6.
The accused in the corruption matter were Thoshan Panday ("Panday") and Colonel
Navin Madhoe ("Madhoe"). Madhoe was a procurement officer in the South African
Police Services ("SAPS") and Panday was a businessman; whose companies allegedly
benefited from the aforementioned fraud for accommodation for the SAPS.

7.
The investigating officer in the corruption matter was Colonel van Loggenberg ("van
Loggenberg") who was assisted by Colonel Philip Herbst ("Herbst"), while the

complainant was General Johan Booysen ("Booysen").

8.
The corruption matter related to an alleged attempt by Madhoe to influence Booysen to
predate a preliminary report, which I refer to herein below, in the fraud matter.

9.
A preliminary report had been compiled by the investigators alleging wrong doing on
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the part of Madhoe and Panday in the fraud matter. The preliminary report was undated
at the time and was submitted to Booysen. The fraud matter was being investigated by
the Directorate of Priority Crimes Investigations ("DPCI" I "the Hawks") and they fell
under Booysen's command.

10.
It is instructive at this point to mention that Panday had instituted litigation in the high
court to set aside section 205 subpoenas pursuant to which his (Panday's) companies'
bank records had been obtained, on the basis of which the preliminary report had been,

inter alia, compiled.

11.
In the context of the two cases, the predating of the preliminary report referring to the
bank records would have meant that the bank records would have predated the section
205 subpoenas and therefore (the bank records) would have been obtained illegally.

12.
On 25 August 2011, Booysen was approached by Madhoe at Elangeni hotel, requesting
him to pre-date the report that was submitted to him (Booysen) to a date prior to the
obtaining of the section 205 subpoenas. Madhoe offered Booysen R1 ,5 million in cash
to do so.

ri
1 v.

On 26 August 2011, Mad hoe asked Booysen about the report and Booysen replied
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that he could not find it. Madhoe then handed Booysen an envelope and stated that it
contained the report. Booysen subsequently handed the envelope, containing the
report, to Van Loggerenberg.

14.
The report was taken for fingerprint investigation and Panday's fingerprint was found
on it. That meant that Panday must have touched the report, which he was not even
supposed to have access to in the first place.

15.
Authorisation in terms of Section 252A to conduct a trap ("sting operation") was duly
obtained in the meantime. On 8 September 2011, a stin_g operation was put in place.
Booysen handed over the report to Madhoe and Mad hoe handed over RI .362 million
cash to Booysen. Madhoe was arrested immediately thereafter and the predated report
was found in his (Madhoe's) car.

16.
However, that report was not the copy that Madhoe had handed to Booysen on 26
August 2011. The one of 26 August 2011 had been preserved due to Panday's
fingerprint that had been found on it.

17.

Madhoe admitted after his arrest that the cash that was handed over to Booysen had

.

'

....
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been provided by Panday.

18.
Based on the evidence, I subsequently applied for a warrant for the arrest of Panday. In
my perspective, it was improbable that Madhoe would have had R1 .362 million to bribe
Booysen and the probabilities were that the money had indeed been provided by
Panday. Consequently, a Warrant of Arrest was authorised and Panday was arrested.

19.
Notwithstanding that I was the prosecutor dealing with the matter and that I was attached
the general section of the NPA in KwaZulu-Natal, Madhoe's attorneys, Ravindra
Maniklall & Company, made representations to the· national head, Special Director of
Public Prosecutions of the Specialised Commercial Crimes Unit ("SCCU"), Advocate
Lawrence Mrwebi ("Mrwebi").

20.
A copy of their representations dated 29 December 2011 is annexed hereto marked

"BM1".

21.
It might be useful to put the structure of the NPA in context. There are various business
units within the NPA, including SCCU and National Prosecution Services ("NPS"). The
DPP's office, where I was based, fell under NPS. SCCU had offices in major cities
including Durban. There was only one SCCU office in KwaZulu-Natal, the Durban one.
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22.
As alluded to above, the corruption case was allocated to me by the acting OPP, not the
regional head of SCCU. I do not know why fvladhoe's attorneys decided to address his
representations to Mrwebi, who was based at head office in Pretoria, instead of
Mlotshwa, the acting OPP who was based in Pietermaritzburg.

23.
Mrwebi, who was a Special Director in charge of SCCU nationally, addressed an internal
memorandum dated 9 January 2012 to the Acting Regional Head SCCU, Durban which
was handed to me to address the issues raised by Madhoe's attorneys. A copy of this
memorandum is annexed hereto marked "BM2".

24.
I addressed a memorandum to Mrwebi dated, 22 January 2012, in response to
Mad hoe's representations to him. A copy of my memorandum is annexed hereto marked

"BM3".

25.
On receiving my memorandum in which I made it abundantly clear that there was
absolutely no basis to review the decision taken by me to prosecute Madhoe and
Panday, I recommended that Madhoe be prosecuted in the High Court for corruption
and I was going to conduct the prosecution.
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26.
In my memorandum, the recommendation refers to Madhoe only as he is the one who
made representations. However, I subsequently indicted both Madhoe and Panday in
the high court for corruption.

27.
Mrwebi sent an internal memorandum dated 27 January 2012 to Mlotshwa stating that

"l have considered the matter; however, I am unable to assist the represehtor at this
stage". I made note of the use of the word "essist'. A copy of the internal memorandum
is annexed hereto marked "BM4".

28.
I pause to mention that at this time there had been talk in the office about political
interference in high profile cases nationally that the NPA was handling and I had been
told to expect political interference in the corruption case against Madhoe and Panday,
which I rather naively did not take seriously until I received the aforementioned
memorandum from Mrwebi.

29.
At this stage I had already been recommended for the post of Provincial Head KwaZuluNatal, SCCU. After I had sent my memorandum to Mrwebi, the talk in the office was that
I would not get this post. The alleged rationale was that I had made it tmpossibte factually
and legally in my memorandum for head office to withdraw the corruption case.
Regrettably, this turned out to be true as I did not get the post.
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30.
I had applied for the position of KwaZulu-Natal provincial head of the SCCU. I was
shortlisted, interviewed and thereafter directed to attend a competency test, which was
conducted by an external service provider.

31.
When I was interviewed, Advocate Menzi Simelane ("Simelane"), the National Director
of Public Prosecutions ("NDPP"), chaired the interview panel. The other two panelists
were the late Advocate Gert Engelbrecht SC ("Engelbrecht") and Advocate Amy
Kistnasamy ("Kistnasamy").

32.
As was always the case after interviews pertaining to various positions, there were
widespread rumours within the NPA that I was recommended as the preferred candidate
for appointment. The fact that I was sent for a competency test was confirmation of this.
Procedurally, such appointment was a formality in that a memorandum was supposed
to be sent to the Minister of Justice to sign the appointment.

33.
I subsequently received notification from the Human Resources department in Pretoria
inviting me for a new interview for the same position I had been recommended for. I
attended the interview in Pretoria and Advocate Bulelwa Vim bani ("Vim banl") was
ultimately appointed to the position of the Regional Head of SCCU KwaZulu-Natal in
2013.
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34.
All the adverse developments I have alluded to above coincided with Simelane leaving
the office of the NDPP in accordance with a Constitutional Court judgement that found
his appointment to have been irregular. Advocate Norngcobo Jiba ("Jiba") was then
appointed as the acting NDPP. When I was re-interviewed, Simelane had left office and
Mrwebi was one of the panelists.

35.
I was upset and I resigned from the NPA with effect from 31 December 2013 and I
served pupillage the entire 2014.

36.
Mlotshwa's acting stint was also short lived as Advocate Moipone Noko ("Noko") was
appointed in his place.

37.
Before leaving the NPA, I directed queries to the Human Resources Manager at head
office regarding the about turn in my appointment. In short, I was informed that the
questions that were asked of the shortlisted candidates were not appropriate. I regard
that as nonsense and a smokescreen for the true underlying reasons, which were clearly
to find an excuse to set aside the interview process.

38.
I say so because Simelane was the NDPP and the highest ranking official in the entire
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NPA. Engelbrecht was a silk and highly experienced Senior Deputy Director of Public
Prosecutions. Kistnasamy was also a very experienced Chief Prosecutor and had been
my previous supervisor when I was a Senior Public Prosecutor.

39.
To suggest that all three were either inefficient or incompetent to conduct the interviews
properly to ascertain the requisite skills for the position is nonsensical, to say the least.

40.
It stands to reason that if Simelane did not leave office, no one would have dared to
challenge the process he had chaired and that his preferred candidate would have been
appointed.

41.
I do not believe that the occurrences I have mentioned above pertaining to the corruption
case, my non appointment, Mlotshwa's short lived duration as the acting OPP, the
appointment of Noko and other related aspects were mere coincidences. It was
apparent that everything was well calculated and it bolstered the rumours of political
interference in certain criminal prosecutions.

42.
When I was at the bar, I heard that the charges were withdrawn against Madhoe and
Panday, allegedly on the instructions of Noko.
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43.
I was subsequently called by Advocate Wendy O'Brien ("O'Brien") from SCCU Durban
regarding the corruption case and I understood that the NPA was considering reinstating
the case against Madhoe and Panday. I assisted the best way I could and provided
certain documents to O'Brien, however as I was less interested, I did not follow up on
the matter.

THUS SIGNED AND SWORN TO before me at Durban on this the 6111 day of December
2019 by the deponent who acknowledges that he knows and understands the contents
of this affidavit; that it is the truth to the best of his knowledge and belief and that he has
no objection to taking the prescribed oath and regards the same as binding on his
conscience and the administration of the oath complied with the Regulations contained
in Government Gazette No. R1258 of 21 July 1972, as amended.
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with Col Brian Padayachee from Crime Intelligence. He played me certain
interceptions of conversations involving the two accused and other
persons. There is nothing in the docket in this regard and the defence has
never been made aware thereof. I was still going to deal with that aspect
properly before bringing it to their attention. I mean checking the
application(s), judicial authorisation(s), whether I would actually use the
interceptions in evidence, and all other relevant aspects. This needs to be
followed up and a decision has to be made. The interceptions I listened to
would add value and weight to the State's case.
4. The money which was allegedly handed to General Booysen has been
forfeited in terms of a High Court order. See e-mails in this regard.
5. There is another docket which is related to this matter, i.e. Cato Manor
Cas 68/12/11. The 1/0 is Col Dafel (0823737361 ). It relates to the alleged
theft of "hit squad" photos from the police computers by a SITA member,
one V. Subramanier. He has been suspended from work pending internal
investigation. He was allegedly paid money in exchange for the said
photos. My approach is to make him a "S204" witness, if he is willing. I
have met with his representatives at their request. They are Vish
Govender (0829663749) and Adv Ryan Naidu (0832626972).
6.

I had not received the docket when we met and therefore nothing
significant was discussed, suffice that they maintained that their client was
denying any wrongdoing. It was agreed that I would inform them in the
event that the police needed to speak to him or to charge him. I have
signed S205 subpoena applications for cell records and a bank
statement. A decision has not yet been made and it will depend on
whether he is willing to become a state witness in the Corruption matter.

7. Both dockets are with the respective I/Os.
Regards
Bheki Manyathi

