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IN THE COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR
INCLUDING ORGANS OF STATE (“THE COMMISSION")

AN INVESTIGATION INTO THE SOUTH AFRICAN BROADCASTING CORPORATION

AFFIDAVIT

I, the undersigned,

LULAMA MOKHOBO

hereby declare under oath as follows:

1. | am an aduit female currently residing at No. 12 Sharrow Road, Boskruin,

Randburg, Johannesburg.

2. The content of this affidavit is true and correct and falls within my own personal

knowledge, unless the contrary clearly appears from the context or is otherwise

stated.

3. | have been approached by investigators associated to the Commission of
Inquiry into Allegations of State Capture, Fraud and Corruption in the public
sector and cerfain Organs of State (“the Commission”) and have been
requested to provide an affidavit as to my knowledge as to certain affairs which

took place during my tenure as Group Chief Executive of the South African

Broadcasting Corporation (“SABC”).

4, In this regard, this affidavit contains my recollections of events spanning over

two years and | must reiterate that at this stage | no longer work for the SABC
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and am not in possession of all documents ! would require.

5. However, the investigators associated to the Commission have given me
access to certain documents and this affidavit is drafted upon my recollection

of the events in corroboration with the documents presented to me.

6. | joined the SABC during or about 16 February 2012 when | was appointed as

the Group Chief Executive Officer.

TNA MEDIA

7. As | understand matters, one of the key issues | have been required to give
evidence to relates to the dealings between the SABC and a company known
as TNA Media (Pty) Ltd and more particularly, the distribution of The New Age
(a newspaper owned and operated by TNA Media (Pty) Ltd) at the SABC and
the broadcasting of what was later referred to as the “breakfast shows”. | will
henceforth refer to TNA Media (Pty) Ltd as “TNA Media” and to the New Age

as “TNA".

8. At the time | was appointed | should mention that TNA Media was already
delivering TNA newspaper to the SABC on a regular basis and furthermore
there were already existing breakfast shows being broadcast in conjunction

with the SABC.

9. The Divisional Management of SABC News decided to enter into a contract ag
to govern a “joint broadcasting” agreement between TNA Media and SABC2’s
Moming Live show. The decision was communicated as an instruction to the
then acting Head of Legal Services, Mr Thabang Mathibe, as an instruction for

him (Mr Mathibe) to attend to the agreement. The signatories to the instruction

n
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10.

11.

12.

13.

14.

15.

were a certain Mr Patrick Mpila who was the acting General Manager for News,

and Mr Mike Siluma as acting Group Executive of News on 24 February 2012.

It should be noted that in terms of section D9 of the Table of Authorities in the
applicable SABC Delegation of Authority Framework of 2012, the Divisional
Management of News acted within their delegated authority in their decision to

enter into the TNA media agreement

It was ultimately the responsibility of the legal department of the SABC and
more particularly Mr Thabang Mathibe to attend to the negotiation and drafting
of a contract between the SABC and | presume a certain Mr Nazeem Howa

(“Howa”) of TNA Media. The contract was concluded on 13 March 2012, which

| attach hereto as Annexure “LWM001”.

| confirm that | signed the agreement on behalf of the SABC and it was signed
by Howa on behalf of TNA Media. From the signatures attached to the contract
| can confirm that the witnesses were Messrs Hlaudi Motsoeneng and Jimmy

Matthews on behalf of the SABC.

! can identify Mr Thabang Mathibe’s signature, who was the Head of Legal

Services of the SABC.

In terms of the contract it is recorded that TNA Media was desirous of hosting
breakfast shows (defined as events) on a bi-monthly basis and would assign

the live broadcasting rights to the SABC on an exclusive basis.

In turn, the SABC accepted the assignment and undertook to broadcast the

event live on Morning Live.
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16. It was pertinently recorded in terms of the contract that neither the contract nor
any terms and conditions contained therein would be construed as creating a
partnership, joint venture, agency relationship or granting a franchise between

the parties.

17. TNA media was further prohibited from contracting or incurring any liability on
behalf of or in the name of the SABC or to bind the SABC to credit in any way

whatsoever

18. In terms of the contract the duties and obligations of TNA Media were inter alia

the following:

18.1  TNA Media would convene the events twice on a monthly basis or as mutually

agreed between the parties in writing;

18.2 TNA Media would procure, book and pay for suitable venues for each of the

events;

18.3 TNA Media would ensure pre-promotion of the events combined with
alternative forms of marketing to ensure strong attendance which coincided

with the SABC’s on air promotion and TNA Media’s paid for free classic

advertising;

18.4 TNA Media would make available the venués of the SABC on the event dates

for the events;

18.5  TNA Media would ensure the viable and professional invitation, ticketing and

J

welcome process at the events;
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18.6

18.7

18.8

18.9

18.10

18.11

18.12

19.

19.1

TNA Media would ensure bar and food arrangements would be made;

TNA Media would organise, manage and produce the events in accordance

with acceptable industry standards;

TNA Media would make available sufficient space for proper and undisturbed

conduct of the events for event personnel;

TNA Media would provide sufficient power including all power outlets, power
connections and/or power generators as well as all other infrastructure as

requested by the SABC to facilitate the success of the events;

TNA Media would ensure the exclusivity to SABC as the official broadcast

partner of the events;

TNA Media would present itself (and procure the attendance of any
subcontractor) to assist at such times as the exigencies and demands that the
SABC may require to conduct the events subject to the provision of a purchase

order from TNA Media;

TNA Media would timeously pay all amounts due to any subcontractors in
respect of any services rendered by that subcontractor in terms of the
agreement, if relevant. The SABC would not be held liable at all for the payment
of any amounts due to such subcontractors under any circumstances

whatsoever and any such subcontractor would have no claim against the

SABC.
In turn, the obligations of the SABC were as foillows:

The SABC would broadcast the events on SABC2 Morning Live;
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19.2

20.

21.

22.

23.

24,

The SABC would use its best endeavours to promote, give exposure to or

advertise the event on any platform as it deemed appropriate;

Further, TNA Media would indemnify and hold the SABC harmless against all
and any liability which may arise as a result of any negligent wilful conduct act

or omission by it and/or its subcontractors.

From the outset | must state that as | understood matters, at no stage was it
envisaged that the SABC would invoice TNA Media for the services rendered
by the SABC and furthermore it was not provided that the SABC would share

in any profit made by TNA Media in the hosting of these events.

In terms of the relevant legislation and policies within the SABC | ¢an record
that it is not allowed that the SABC derive any payment from any particular
party in the sponsorship of any news events due to the fact that this may limit

and/or impede the impartiality and independence of the SABC.

I have further been able to determine that the amount ultimately spent by the
SABC in facilitating these outdoor broadcasts amounted to some
R20,326,980.00 over a few years (twenty million three hundred and twenty six
thousand nine hundred and eighty Rand). However, seeing that | am no longer

in the employ of the SABC, | would request that the SABC finance officials

confirm this amount.

| can confirm that the events did not stay within the contract at the prescribed
two events per month and suddenly escalated, in certain cases almost
doubled. The decision to allow for the escalation was entirely within the purview

of the News Division as per the assurance of its independence as enshrined in

A
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25.

26.

27.

28.

29.

30.

the 2012 SABC Editorial Policies. An analysis of the recordings as kept by line

record at the SABC will confirm this.

| am aware that the contract was renewed in terms of a written agreement. The

SABC legal department wilt be able to provide a copy of said agreement.

To the best of my recollection and at this stage | had already left the service of
the SABC and it was clear that this agreement was ultimately concluded and

signed by and on behalf of the SABC by Mr JB Matthews on or about the

20" February 2015.

| should also make mention of the fact that my initial involvement with this
project was by virtue of the fact that it was quite clear that originaily, there was
no valid agreement between the parties regulating the relationship. In this
regard it was imperative that a contract be put in place to regulate the

relationship between the parties.

Any renewal of the contract would have fallen within the ambit of the
responsibility of the head of the news department since this is a matter which
related solely to news and as such would have been handled by inter alia,

Mr JB Matthews, who at that stage was the acting Group Executive for news.

it was only up until | was presented with the facts by the investigators of the
Commission that | became aware of the fact that TNA Media was charging the
various state-owned enterprises it had engaged with and who were part and

party of the various breakfast shows.

At no stage during my tenure was | informed about these facts or made aware

of the fact that TNA Media was in fact charging rather handsome fees from the
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31.

32.

33.

34.

35.

37.

various state-owned enterprises.

I can furthermore confirm that at no stage during my tenure did the SABC

receive any payment from TNA Media in relation to the breakfast shows.

The next aspect | would like to cover relates to the distribution of newspapers

by TNA Media within the SABC.

As mentioned in the introduction to this affidavit | recorded that the distribution

of newspapers by TNA Media originated prior to the date of my appointment.

Furthermore, during the course of my appointment | was never requested by
the Board to consider the relationship with TNA Media regarding the
newspapers. In fact, | wish to record that at that stage | believed that the
newspapers were being delivered to the SABC by TNA Media without an
expectation of remuneration and purely by virtue of the fact that there was a
relationship between TNA Media and the SABC and relating pertinently to the

breakfast shows dealt with above.

As such, | did not believe nor was | aware of any existing commercial
relationship between TNA Media and the SABC regarding the newspapers or

of the fact that the SABC was paying for these newspapers.

| have subsequently determined with the assistance of the investigations
associated to the Commission that the amount expended by the SABC on

these newspapers was the sum of approximately R930,873.61.

Once again, at no stage was | aware of any authorisation relating to the

newspapers and/or the payment associated therewith.
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38. The finance division of the SABC should be able to provide a schedule of
payments setting out what was paid by the SABC to TNA Media regarding

these newspapers.

This is all | wish to declare at this stage.
1

i
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DEPONENT
Signed and sworn before me at Li~cien  DAPY this 22 day of
f‘\w‘j A=l 2019 after the deponent declared that the deponent is familiar with the

contents of this statement and regards the prescribed oath as binding on the deponent’s
conscience and has no objection against taking the said prescribed oath. There has been
compliance with the requirements of the Regulations contained in Government Gazette R1258,

dated 21 July 1972 (as amended).

/C ‘—’M—%ﬁ" D6 o
COMMISSIONER OF CATHS: TR UG Y

FULL NAMES: el B2 i~dd Mg
CAPACITY: C O
ADDRESS: 20 Aokt eyt
eyt gt sty
. et DiEU
 HAFRICAN POLICE SERVICE
COMMUNITY SERVICE CENTRE
2019 -08- L2
C.8.C
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1. THE PARTIES

3jrane

1.1 The South Afrlcan Broadcasting Corporation SOC Ltd, a public company with limited

liability incorporated in terms of the provisions of the company laws of South Africa,

and constituted in terms of the provisions of the Broadcasting Act, No. 4 of 1999, as’

amended, with registration number 2003/023915/06 and having Its principle place of

business at Radio Park Building, Henley Road, Auckland Park, Johannesburg, Republic

of South Africa; and

1.2 TNA Media {Proprietary) Limlted, a private company with fimited liability and

registered in accordance with the company laws of South Africa under registration

number 2010/006569/07 and having its principal place of business at 52 Lechwe

Street, Corporate Park South, Midrand, Republic of South Africa.

CC21-LM-12

2. DEFIN ND IN RETATIO
2.1 In this Agreement, the following expressions shall bear the meanings assigned to
them below:-

211  “Agreement” means the terms and conditions contained in this document
including any schedules or annexure hereto;

2.1.2  “Business Day’ means any day of the week except Saturday, Sunday and
public holidays in the Republic of South Africa;

213  “Effective Date” means the date on which this Agreement shall become of
force and effect which for the avoidance of any doubt is 1 March 2012,
notwithstanding the Signature Date hereof;

2.1.4  “Events” means a series of events known as The New Age Breakfast Briefing
brought to you by the SABC hosted by TNA, with a guest agreed to jointly by
the Parties, heid at various venues throughout the country, and on dates
agreed to by the Parties;

2.1.5  “Morning Live” means a current affairs breakfast programme broadcast
Monday to Friday from 06:00 until 08:00 on SABC 2;

2.1.6  “Parties” means SABC and TNA Me -? !!e tively, and “Party” shall be a
reference to either of them; l:% (e

W . e 77/ Q \‘9‘{\[\'
Thahang Mathibo |
SG06 - N.Mbongofeb « SABC / TNA Media [Propristary) Limited = &:!RH Bo%mqu- (Aatingys el WAVIRES /é #
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2.1.7  “SABC" means the Party described in clause 1.1 above;

218  YSABC 2" means a public television channel operating under a television
broadcast licence granted to the SABC by the independant Communications
Authority of South Africa {ICASA) in pursuance of the provisions of the
Broadcasting Act No. 4 of 1999, as amended, and the Independent Broadcasting
Authority Act NO.153 of 1993, as amended, and the Electronic Communications
Act No.36 of 2005, as amended, and may atso mean SABC as the context requires;

219 “Serylces” means hosting of the Events as fully set out in this Agreement;

2.1.10 "Signature Date” means the date of signature of this Agreement by the Party

signing last in time;
2,111 “TNA Media” means the Party described in clause 1.2 above;

2,112  “VAT” means the Velue Added Tax payable in terms of the Value Added Tax
Act 89 of 1991, as amended from time to tlime;

2.1.13  "Vepues"means the locations to be identified and provided by TNA Media

where the Events will take place.

2.2 The clause headings in this Agreement are for purposes of convenience and
reference only and shall not be used in the interpretation of, nor to modify or amplify

the terms and conditions of this Agreement nor any clause hereof,
2.3 Unless a contrary intention clearly appears from the context, words importing:
23.1  any reference to a gender includes the other genders;
232  any reference to the singular includes the plural and vice versa; and
2.3.3  anyreference to natural persons includes legal persons and vice versa,

24 Where words andfor expressions are defined within the context of any particular

clause in this Agreement, the words and/or expressions so defined shali bear the

‘ M"‘RJ Thaag Mathi
(%“ Gro@upA Es';fecuﬂve {(Aating): Legzie Serviceg
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2.5

2.6

2.7

2.8

2.9

2,10

3, INTR:

31

3.2

CC21-LM-14
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When any number of days is prescribed in this Agreement, same shall be reckoned
exclusively of the first and inclusively of the last day, unless the last day falls on a
Saturday, Sunday or declared pubiic holiday in the Republic of South Afiica, in which

case the last day shall be the next succeeding Business Day.

The use of the word “including” followed by a specific example or examples, shall not
be construed as limiting the meaning of the general wording preceding it and the
elusdem generis rule shall not be applied in the interpretation of such general

wording or such specific example or examples.

The contra proferentem rule is excluded and accordingly, no provision herein shall be'
construed against or interpreted to the disadvantage of any Party due to such Pa‘rtv

having or being deemed to have structured or drafted such provision.

Where figures are referred to in numerals and in words, if there is any conflict

between the two, the words shall prevail.

The schedules and annexure to this Agreement form an Integrai part hereof and
words and expressions defined in this Agreement shall hear, unless the context
otherwise requires the same meanings in such schedules and annexure which do not
themselves contain their own definitions and provided that in the event of any
conflict between the scheduies and/or annexure and this Agreement, this Agreement

takes precedence and shall apply.

If any provision in a definitions clause is a substantive provision conferring rights or,
imposing obligations on a Party, notwithstanding that it is only in the definition
clause, effect shall be given thereto as if it were a substantive provision in the body

of this Agreement,
cTig

TNA Media is desirous of hosting the Events twice a month and assigning the live

broadcast rights to the SABC on an exclusive basis.

SABC intends to accept the assignment and broadcast the Events live on Moming

Live.
o /(Y/c/'f_x

$hy

5606 - K.Mbongo/eb — SAGC f TNA Media {Proprietary) Limited ~ Mm&%ﬁds Executive {heting): Log «l Sorvicos

Thabang Mathibe

Yo

4
S\l



CC21-LM-15

GIrane
3.3 The Parties hereby agree to regufate their relationship in accordance with the
following terms and conditions.
4, TER IE AG
4.1 This Agreement shail commence on the Effective Date and shall remain in force for a

period of 36 {thirty six} months subject to the right of either Party to terminate this
Agreement by ghing to the other Party 3 (three} months written notice of
termination which may be given after the expiry of the first 12 (twelve) months,

' unless terminated earlier In terms of clause 15 of this Agreement.

5. G IS

5.1 TNA Media hereby grants to SASC the rights to broadcast the Evenis live at the
Venues on an exclusive basis as the host broadcaster and/or broadcast partner of the

Events.

5.2 TNA Media further grants the SABC sub-naming rights for the Events, to be referred
to as The New Age Breakfast Briefing brought to you by the SABC.

53 The SABC duly accepts the rights granted in accordance with the terms of this

Agreement.

5.4 The SABC shall accordingly have the right to film, record and broadcast the Events
five on SABC 2, Morning Live.

55 The SABC shall be entitied to repeat broadcasts at any time after the Events without
restriction during the Term of this Agreement.

5.6 1t is specifically recorded that the SABC shall broadcast 2 {two) Events per month and

the SABC shall at all times have fina! editorial control.
6. M THE £l LATIONSHI

6.1 All obligations and duties of TNA Media specified herein shall be undertaken by TNA
tedia as principal at law.

cting with any third party.

(\ /"\}' 6.2 %A Media shall not hold itself out as a partner, an agent or an employee of SABC

SG06 - M. Mhansw‘eb —SABC / THA Media (Proprietary) Limited — March 2012
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6.3 TNA Media is prohibited from contracting or incurring any liability on behalf of or in
the name of any SABC or to bind SABC to credit in any way whatsoever,

CC21-LM-16

6.4, Neither this Agreement, nor any terms and conditions contained herein, shall be

construed as creating a partnership, joint venture, agency relationship or granting a

franchise between the Parties.

7 DUTIES AND OBLIGATIONS OF TNA MEDIA

7.1 TNA Media shall:-

7.11

7.1.2

713

7.1.4

715

7.1.6

7.1.7

718

7.19

7.1.10

convene the Events twice on a monthly basis or as mutually agreed by the

Parties in writing;
procure, book and pay for suitable Venues for each of the Events;

ensure pre-promotion of the Events combined with alternative forms of
marketing to ensure strong attendance which colncides with SABC's on-air

promotion and TNA Media’s paid-for and free classic advertising;
make available the Venues to SABC on the Event Dates for the Events;

ensure viable and professtonal invitation, ticketing and welcome process at the

Events;
ensure bar and food arrangements are made;

organize, manage and produce the Events In accordance with acceptable

industry standards;

make available sufficient space for the proper and undisturbed conduct of the

Events for Event personnel;

provide sufficient power including all power outlets, power connections and/or,
power generators as well as all other infrastructure as requested by SABC to

facilitate the success of the Events;

ensure exclusivity to SABC as the official broadcast partner of the Events;

[/’{/
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7.1.11  ensure SABC Is acknowledged as the officlal broadcast pariner of the Events in
all media communications relating to the Events which communications shail

be submitted to the SABC for approval prior ta printing or broadcast;

7.1.12  permit the placement of SABC branding in and arcund each Venue in the ratio
of 33.3% (thirty three and a third percent} to SABC, 33.3% (thirty three and a
third percent) to TNA Media and 33.3% {thirty three and a third percent) to the
Event sponsor, {which Event spensor will change from time to time and will be
notified to the SABC In writing) of the total branding and branding space for
Events and ensure that such banners placed shall continue to be displayed for

the duration of the Events;

7.112 ensure that no sponsorship is obtained from any competitor media or
broadcaster in respect of the Events without the prior wiitten approval of
SABC, Such prior approval shall stipulate the terms on which SABC agrees that

such sponsorship may be obtained, so duly approved;

7.1.14  provide unobstructed access and egress access for SABC Event personnel to

and from the Venues to enable SABC to conduct the Events fram the Venues;
7.1.15  provide furniture as agreed to with SABC to install broadcast equipment;

7.1.16  ensure that the branding material supplied by the SABC in terms of clause
9.1.5 is adequately and correctly exposed in accordance with the directives of

the SABC and subject to clause 7,1.12 above;

7147 together with the SABC, procure logistical services, agree on the duration and

content of the Events in accordance with SABC awdience expectations;

7.1.12 agree on lhe guest speakers together with SABC at least (two} weeks prior lo
each Event. It is specifically recorded that such guest speakers shall not be
limited to cabinet ministers but should rather reflect the South African

' business and political climate in fts entirety, including provincial premiers and

other prominent personalities or newsmakers;
/l/\/i‘k‘;\ 7.1.19  comply with all SABC’s reasonable instructions consistent with this Agreement;
R Thats
Ex ng Ma, L/
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7.1.20

7.1.21

afrapr

present itself {and procure the attendance of any sub-contractor) to assist at
such times as the exigencies and demands that SABC may require to conduct

the Events subject to prior obtaining of a purchase order from TNA Media; and

timeously pay ail amounts due to any sub-contractor in respect of any services
rendered by that sub-contractor in terms of this Agreement (if relevant}.SABC
shall not be liable for payment of any amounts due te such sub-contractors
under any circumstances whatsoever and any such contractor shall have no

claim for same against SABC,

8. 1TY AT THE EVENTS

8.1

8.2

8.3

84

9.1

TNA Media shall procure or provide adequate professional security officials from a

reputable source for each Event, sufficient in number, taking into account the

number of guests expected at the Events.

The function of the security officials shall be to secure the Venues and prevent or

deal with any situation which could possibly threaten the safety of the guests, Event

personnel and any SABC equipment installed at the Event.

TNA Media shall provide such security measures and shall take necessary precautions

as the clrcumstances may dictate for the full duration of each £vent, the lead up

thereto and the completion thereof; in addition, same shall further be provided on a

CC21-LM-18

24-hour basis at the Venues should it be necessary to leave any of the equipment’

deliverad to/finstalled at the Venues prior to the commencement of, during or after

the completion of the Events.

TNA Media shall ensure that it has arranged for complete supervision and control

over access and egress from the Venues, parking and other restricted areas as well as

the deployment of security staff in all such areas.

H ND OBUGATIONS OF SA

SABC undertakes to do the following:-

9.1.1

9.1.2

broadcast the Events live on SABC 2 Morning Live;

tise the Event on

'At/(f/ o
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9.1.3

.14

9.1.5

9.1.6

9.1.7

9.1.8

9.1.8

| NC
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Wwirane
cover the costs of tetevision production to promote the Events;

cover travel and accommodation costs for SABC Event personnel unless

otherwise arranged;

SABC shall direct the placement of its branding in and around the Venues in
accordance with its branding plan and subject te clause 7.1,12 prior to the

start date of the Event;
provide TNA Media with a list of guests to be given access to the Event;

manage the booking and scheduling of the airtime internally. SABC shall have
the discretion as to which time skots to schedule the breadcast of the Events,

taking into consideration newsworthiness and operational resource

requirements;

provide to TNA Media a digital copy of the hroadcast material from each Event
at its own cost and further non-exclusive licence TNA Media to use parts of the
broadcast on its website in accordance with the provisions of clause 17 below;

and

script, direct, produce and pre-record all the promotional spots of the airtime.
SABC will promote, give exposure to or advertise the Events in any manner it
deems fit; the style, manner and extent of such exposure or advertising shall

be within the sole discretion of SABC,

NDEMNITY

0.1 Each Party hereby indemnifies the other Party against any and all claims, damages,

liabilities, actions, causes of actlon, costs and expenses (including legal fees),

judgements, penalties of any kind arising out of any breach by the Indemnifying Party

of any undertaking or warranty set out in this Agreement.

10.2

Save n the event of either Parties wilful conduct or negligence, the Parties hereby

indemnify each other and hold each other and hold each other harmless against any

and all claims, actions and judgments in respect of losses, damages, costs, claims,

injuries to and/or death of persons and demands made agamst either Party in

% o,,ﬁl
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10.3 TNA Media shall ensure that it and all sub-contractors appointed by it in terms of this

Agreement (if any) shall take out and maintain for the duration of this Agreement

and for such period as may be necessary thereafter, the necessary and adequate

insurance to cover all risks that may arise in the performance of their obligations and

duties arising from or in connection with this Agreement. Accordingly, TNA Media

indemnifies and holds harmless and shall keep SABC indemnified and held hanmless

against all liability which may arise in the past, present and/or future as a result of

any negligent or wilful act or omission by it and/or its sub-contractors as referred to

herein.

104 Notwithstanding that TNA Media shall be entitled to sub-contract its duties and

obligations as provided for herein, TNA Media shall at all times be and remain

responsible for its duties and obligations as set out int this Agreement.

11, ARRANT

D UNDERT.

11.1 TNA Media warrants ta SABC the following:-

11.1.1

11.1.2

1113

11.14

11.15

the Venues where the Events are to take place are properiy Insured against
any form of third party Hability including but not limited to fire and personal
injury and a copy of the Insurance Policy shall be provided to SABC on request;

the Venues have the necessary licences and authorisations to host the Events,
and strictly adhere to the provisions of these licenses and/or authorisations,

including but not limited to the holding of public events;

it has sufficient public liability insurance to cover any form of third party
liabitity including but not limited to fire and personal injury and a copy of the

insurance policy shall be provided to SABC on request;

+

the Venues conform in every respect to all health and safety standards, rules

and regulations as required by law;

all power supplied by it in terms of this Agreement including but not limited to
its connections, supply, cables and power points are be Certificate of

Compliance {COC) compliant and;

Iha AXREAL] -
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11.1.6 it specifically indemnifies the SABC for and against any claim whatsoever that
may be instituted agaihst it in the event that the Venues do not comply wilh
requirements stipulated under the above clauses 11.1.5 and 11.1.6

respectively;

11.1.7  itis not a labour broker or personal service company, notwithstanding the 4th
Schedule of the Income Tax Act, No 58 of 1962, as amencled, the SABC is not
required fo withhold any tax in respect of any payinent made in terms of this

Agreement;

11.1.8 it shall procure that all sub-contractors and third parties providing services at
the Events shall provide a written undertaking that they shall not proceed
against the SABC in aither contract or delict arising fromy any breach by TNA
Media of its obligations to those sub-conitactors in terms of any agreement
entered into by TNA Medla and its sub-contractors. TNA Media shaill make

copies of such contracts available to SABC on request; and

11.2.9 it will under no circumstances use the brancding, logos, trademarks and
Intellectual property of SABC as contemplated in this Agreement, for any
purpose other than that which is stipulated I this Agreement, and only with

the approval of SABC.

11.2 The Parties further warrant to each other that it witl not commit or cause any act to

be committed or amit to do any of the following:-
11.2.1  harm in any way the trademarks, goodwill and reputation of either Parly;
11.2.2  harm the business of either Party in any way; or
11.2.3  Dbring either Party's name into disrepute,

11.3 The Parties shall take all legal and practical steps required to ensure that the Events

are successful.
12, GENERAL W NT|
Bs warrant that:

W Thabang Mathibe

\(Dzrlmp Gxucutive (Acting): Legal Services
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12.1.1  they hold and will obtain and maintain any and all such licenses, permits,
approvals, authorisation, rights clearances, consents, exemptions, and
registrations from any person, organisation, or authority as may be necessary

to fulfil their obiigations and warranties under this Agreement for the term

hereof;

12.1.2  in the exercise of their rights and obligations under this Agreement, they shall

ensure that all relevant taws, regulations, license authorisation, and permits

are complied with;

12.1.3  afl representations and warranties by them shall remain true and in force

during the term of this Agreement;

12.1.4 they are duly authorised to enter into this Agreement and they are not bound
by the provisions of any other Agreement, which could adversely affect

compliance with the terms and conditions of this Agreement;

12.1.5 they shall not do anything that will be defamatory, injurious or in any way
bring the reputation of the other Party, or any third party into disrepute or
expose the Parties to any action, claim or demand by any third party arising
out of any intentional or negligent act or emission on the part of any of the
Parties or its employees, or any other person(s} acting under its authority with

regard to the provisions of this Agreement; and

12.1.6 the signatories to this Agreement on behalf of the Parties are duly authorised

to represent the Parties herein and to bind them hereto,

13, CONFIDENTIALITY

13.1 Neither Party shall disclose to any third party, any information relating to the
provisions of this Agreement including, but not limited to, inter alia, the financial

terms and conditions except:
13.1.1 to the extent that it is hacessary to comply with any Jaw or court order; or

13,1.2 as part of such Party’s normal reporting or review procedures to its

shareholders and/for auditors andfor its attorneys, ' /vag/é, ,
}
W/
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13.2 Notwithstanding the provisions of clause 13.1 above, the Parties shall not, at any
time, during or after the term of this Agreement, disclose to any person whatsoever
any information relating to either Party or its business or trade secrets of which the

other Party has or may come into possession pursuant to the provisions of this

Agreement.

14, FORCE MAJEURE

14.1 In the event that this Agreement cannot be performed or its obligations fulfilled for
any reason beyond the reasonable control of either Party including, but not limited
1o, war, industrial action, floods, acts of god, then such non-performance or failure to

fulfil its obligations shall be deemed not to be a breach of this Agreement. .

14.2 In the event that this Agreement cannot be performed or its obligations fulfilied for
any reason beyond either Party’s reasonable control as mentioned in clause 14.1
above for a continuous period of 10{ten) days, then either Party may, at its
discretion, terminate this Agreement by notice in writing to the other Party at the

end of that period. The normal effects of termination shall apply.

15, BREACH AND TERMINATION

15.1 should either Party {“the defaulting party”} cotnmit a breach of any of the provisions
hereof, then the other Party {“the aggrieved party”) shall be entitled to give the
defaulting party 10 (ten) Business Days written notice to remedy the breach,

15.2 The aggrieved party shall be entitled to cancel this Agreement forthwith on written
notice to the defaulting party upon the occurrence of any of the following events or

circumstances:

15.2.1  if the defaulting party fails to comply with any of its obligations contained in

this Agreement; or

15.2.2 if the defaulting party is provisionally or finally liquidated or placed under

Judicial management; or

15.2.3  if the defaulting party commits an act of insolvency or is sequestrated In the

N /lw case of a natural person; or

@/M 5606 - 0 TR FHeCubie IAGHRALIM AUaMRRSVISORii1ed - March 2012
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15.2.4  if the defaulting party ceases to carry on business, enters into any compromise
or arrangement with its creditors or has a judgement granted against it, which

remains unsatisfied for a period of 3 {three) days after the granting thereof, or

15.2.5 if any representation, warranty or statement made by a Party in the
Agreement is incorrect In any materiat respect as at the date on which it is
made, alternatively should any representation, warranty, undertaking or
statement which is repeated under this Agreement ceases to be correct in any

material respect on any date during the term of the Agreement,

15.3 The exercise of the rights by the aggrieved party is without prejudice to such other
rights as the aggrieved parly may have at law; provided always that, notwithstanding
anything to the contrary contained in this Agreement, the aggrieved party shall not
be entitled to cancel this Agreement for any breach by the defaulting party unless
such breach is a material breach going to the root of this Agreement and is Incapable.
of being remedied by payment in money or if it is capable of being remedied by
payment in money, the defaulting party fails to pay the amount concerned within 14
{fourteen) Business Days after such amount has been determined, due notice of such
determination and demand having been served on the defaulting Party by the

aggrieved Party.

16. DISPUTE RESOLUTION

16.1 If any dispute arises out of or in connection with this Agreement, or related thereto,
whether directly or indirectly, the Parties must refer the dispute for resolution firstly
by way of negotiation and In the event of that falling, by way of arbitration. The

reference to negotiation is a precondition to the Parties having the dispute resoived

by arbitration.

i6.2 A dispute within the meaning of this clause exists once one Party notifies the other in
writing of the nature of the dispute and requires the resolution of the dispute in

terms of this clause.

16.3 Within 10 {ten} Business Days following such notification, the Parlies shall seek an
amicable resolution to such dispute by referring such dispute to designated

representatives of each of the Parties for their negotiation and resolution of the
G KL
A\ |
N I
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16.7

16.8

16.9
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In the event of the negotiation between the designated representatives not resulting
in an agreement signed by the Parties resoiving the dispute within 15 (fifteen)
Business Days thereafter, the Parties must refer the dispute for resolution by way of
arbitration in accordance with the then current rules of the Arbitration Foundation of

Southern Africa ("AFSA”).

The periods for negotiation or arbitration may be shortened or lengthened by written

agreement between the Parties.

Each Party agrees that the arbitration will be held as an expedited arbitration in
Sandton in accordance with the then current rules for expedited arbitration of AFSA
by 1 (ane) arbitrator appointed by agreement between the Parties, including any
appeal against the arbitrator's decision. If the Parties cannot agree on the arbitrator
or appeal arbitrators within a period of 10 {ten) Business Days after the referral of
the dispute to arbitration, the arbitrator and appeal arbitrators shall be appointed by
the Secretariat of AFSA,

The provisions of this clause 16 shall not preciude any Party from access to an
appropriate court of law for interim relief in respect of urgent matters by way of an

interdict, or mandamus pending finalisation of this dispute resolution process.

The references to AFSA shall include its successor or body nominated in writing by it

in its stead.

This clause is a separate, divisible agreement from the rest of this Agreement and

shall remain in effect even if the Agreement terminates, is nullified or cancelied for

whatsoever reason or cause.

17, INTELLECTUAL PROPERTY

17.1

17.2

The SABC shail own the inteffectual property rlghts of all material broadeast from the Events.

Any use of material by way of publication, including radio, tefevision or such other medium
must acknowledge both Parties by way of displaying both Parties corporate identities in the
case of television broadcast or mention SABC News and The New Age by name in the case of

radio and print both Parties corporate identities In case of print.
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17.3 Any information provided by the SABC in terms of this Agreement shall not be used for
commercial galn or purposes without a commercial agreement being entered inte with the

SABC,

18. NOTICES AND DOMICILLIUM

18.1 The Parties choose domicillium citandi et executandi for the purposes of the giving of
any notice, the payment of any sum, the serving of any process and for any otljer‘

purpose arising from this Agreement, as follows:

18.1.1  Withacopy to:

GE: Legal Services GE: News and Current Affairs
15th Floor Radio Park Bui(ding 2 Floor Television Building
Henley Road Artillery Road

Auctdand Park Auckland Park

Johannesburg Johannesburg

Fax No: 011 714-3437 Fax No: 011 714 3082

18.1.2 TNA Media
52 Lechwe Street
Corporate Park South
Midrand
Attention: Nazeem Howa
Fax No: 011542 1100

or at such other address, not being a post office box or poste restante, of which the

Party concerned may notify the others in writing.

18.2 Any notice given in terms of the Agreement shall be in writing and shall:-

%Amfw ﬁd L
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18.2.1 if delivered by hand be deemed to have been duly received by the addressee
on the date of delivery;

18.2.2  if posted by prepaid registered post be deemed to have been received by the
addressee on the 7"{seventh} Business Day following the date of such posting;

18.2.3 i transmitted by facsimile be deemed to have been received by the addressee

1 (one) Business Day after the successful transmission thereof.

183 Notwithstanding anything to the contrary contained in this Agreement, a written
notice or communication actually received by one of the Parties from another
including by way of facsimile transmission shall be adequate written notice or

communication to such Party.

18.4 Either Party may change its domicillium by giving 14 (fourteen) Business Days written

notice to the other Party.
19. CORRUPTION

TNA Media acknowledges that the SABC has a policy of zero tolerance towards corrupt
activities. TNA Media hereby undertakes to report any knowledge of any corrupt activities
invelving the SABC or any of its employees to the SABC for the attention of the SABC's Group
Executive: Legal Services agrees that if TNA Media is found at any time to have heen a party to
any act of corruption involving the SABC or any of its employees, or any attempt to commit a
corrupt act (as defined In the Prevention and Combating of Corrupt Activities Act No. 12 of
2004 as amended) with the SABC or any of its employees, that in addition 1o such relief
avallable elsewhere in this Agreement or at law, the SABC may, upon notice in writing to TNA
Media immediately terminate this Agreement without regard to the clauses on breach and

termination.

20. GENERAL
201 Whole Agreement

This Agreement constitutes the whole of the agreement between the Parties relating

N /{,1/ A}L to the subject matter hereof and save as otherwise provided herein no amendment,

alteration, addition, varlation or consensual cancellation will be of any force or effect

aEA
°
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unless reduced to writing and signed by the Partes hereto or their duly authorised

representatives,
20.2 Cession and Assignment

This Agreement shall be binding on the Parties hereto and their respective successors
and, subject to this clause, the assigniees, The Parties shall not be entitled to assign
or otherwise cede the henefit or burden of all or any part of the Agreement without
the prior written consent of the other Party which approval shall not be

unreasonably withheld,

203 Severability

Should any of the terms and conditions of this Agreement be heki to be invalid,
unlawfut or unenforceable, such terms and conditions shall be severable from the’
remaining terms and conditions which shal! continue to be valid and enforceable.- If
any term or condition held to be invalid is capable of amendment to render it valid,

the Parties agree to negotiate an amendment to remove the invalidity.

20.4 Waiver

No change, waiver or discharge of the terms and conditions of this Agreement shall
be valid unless in writing and signed by an authorised representatives of the Parties
against which such change, walver or discharge is sought to be enforced, and any
such change, walver or discharge will be effective only In the specific instance and for
the purpose given. No failure or delay on the part of a Party hereto in exercising any
right, power or privilege under the Agreement will operate as a waiver thereof, nor
will any single or partial exercise of any right, power or privilege preclude any other

+

or further exercise thereof or tha exercise of any other right, power or privilege.

20.5 Authorised Signatoties

The Parties agree that this Agreement shall not be valid unless signed by an
authorised signatory of each of the Parties. A Party shall upon request furnish the
other Party with such documentation as may reasonably be required by such Party te

establish the authority of an authorised signatory. \

Thabang Mathitso Qf}f /tzé}
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20.6 Applicable Law

The Agreement shall be governed by and construedl in accordance with the law of the
Republic of South Africa and all disputes, actions and other matters relating thereto

will be determined in accordance with such law,

20.7 No Collateral Terms and Conditlons

The Parties agree that there are no other coliateral terms or conditions to the

Agreement, whether oral or written.

20.8 Signing in Counterparts

In the event that the Parties do not sign the same document, then this Agreement

may be executed by each Party signing a counterpari, which counterparts together

shall constitute one and the same Agreement.

{ Vot
& Group g Ecutf?e ng Matmbe
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THUS DONE AND SIGNED AT /ﬁth&me/ é'f ' mus 37 pav o

AN At 2012

AS WITNESSES

4
(S{nature on behalf of South African Broadcasting
Corporation SOC Ltd, News and Current Affairs, duly

1. \ 3)@\5\&&« authorised)
Full Name: éu ey A m"’/c/-fo/fa

2. / Z, i {/(/J/E ¢ Designation: C~ &

SIGNED AT_ S wnES B wis_ /24 pav o _/MIACH} 2012

AS WITNESSES WV) A

@are on behalf of TNA Media (Pty} Ltd, duly
1, ) authorised)

Mazeaw  [Hawn

Full Name:

(~
—
X XA
™

Designation: £ HHEF  EXE cyntvéE
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THUS DONE AND SIGNED AT JOHANNESBURG THiS Ag_}\)AY OF

A
THUS DONE AND SIGNED AT ™, /é//clrms {7 pavoOF Na. A

2ranrr

/Wa@h

2012

(Signature on behalf of South African Broadcasting

Corporatlon $OC Ltd, Llegal Department, duly
authorised)
Full Name: Thabang Mathibe

Designation: Acting GE legal and Regulatory

Services:

AS WITNESSES

\
\)
i

2.

e

2012
_/L-.!"bwv"&,.s
/ 7
{Signatwre on behalf of South African
Broadcasting Corporation S0OC  Ltd, duly

authorised)

lame: Lula hoho

Group Chief Executive Officer

mation;
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AFFIDAVIT

l, the undersigned,

LULAMA MAKHOBO

do hereby make oath and state in English as follows:

1.

| am an adult female with Identity Number: (NI ' = currently
unemployed. | previously worked for Edutel, the now defunct educational radio and

TV entity of the then Bop Broadcasting Corporation (10 years) as the head of
educational TV and radio; Etv as a founding member and executive director (2
years); Urban Brew Studios as the Chief Executive Officer (5 years); and the SABC
as Group Executive for Public Broadcasting Services (5 years). The SABC
advertised the position of Group Chief Executive Officer in 2011. | successfully
applied for this position, was appointed and commenced my employment on 16
January 2012. My stay at the SABC became untenable and | decided to leave. My
last day at the corporation was 28 February 2014.

2.

| declare that the facts contained in this affidavit are within my own personal
knowledge, unless | state otherwise or the context of the affidavit makes it clear that
they do not. | declare that the information contained in this affidavit is true and
correct, to the best of my knowledge and belief.

3.

On 06 August 2019, | was interviewed by Mr Arvind Baijnath and Mr Vhyladhum
Kevin Reddy from the Speciai Investigating Unit (“SIU”). | was requested to submit a
supplementary affidavit to my first affidavit, dated 08 August 2018, to address SIU
further questions pertaining to the 2013 business agreement between SABC and

Muitichoice.
&w*
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4.

On 2 July 2013 I took emergency leave to attend to the medical needs of my gravely
il grand-daughter. [ returned to work on Monday 8 July 2013. | became aware of the
signing of the business agreement between SABC and Multichoice when the former
chairperson: Mrs Ellen Tshabalala called me. The reason for her calf was to accuse
me of being derelict as | had not been available to attend the FIPT (Finance,
Investment and Procurement subcommittee of the Board) meeting on 2 July 2013
where the business agreement between the SABC and Multichoice had to be
concluded. | was obviously shocked at her attack and proceeded to give her the full
details of my leave of absence. | had in any case expected that the contract would
not be signed until the Board had heard all arguments from the differing parties
within the SABC (i.e. those supporting the encrypted set top box provisions of the
gazetted Broadcast Digital Migration Policy of 2008 and those against it). | was
therefore taken aback when | was informed that the contract had in fact been signed,

with arguments for anti-encryption winning over State policy.

5.

Mr Tiaan Olivier met me in my office on the moming of Monday 8 July 2013 and
informed me of the signing of the contract. He rationalised that it (the contract) was
a good deal as it guaranteed the SABC an income of over R500m over a period of 5
years. This was despite the fact that the contract placed the SABC in a precarious
position from both a policy and future opportunity perspective, based on the plethora
of other unreasonable clauses within it. A group executive meeting which was held
on 10 July 2013 did not go into any discussion around the contract as informal
discussions had been held with members within my direct reporting line. If my
memory serves me well, these included Mr Sipho Masinga (GE Technology), Mr
Zweli Mthembu (Head of Strategy), Ms Nelisiwe Nzimande (GM in GCEOQ's office),
Ms Mbulu Nepfumbada (Head of Legal), Mr Phil Moilwa (GE Regulatory Affairs) and
others. The Group Executive members did not formally discuss the signing of the
contract because a legal opinion had been sought by the Chairperson from a certain
Advocate Terry Motau SC on 3 July 2013. The opinion was not immediately made
available to me (on the delivery date of 3 July 2013 which was the same date on
which the MCA/SABC contract was signed). | have only recently, in the course of \/51\/‘

G
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writing this affidavit, been granted access to the opinion by the investigators and am
now properly appraised of its contents (Annexure 1) key of which are the following:

In paragraph 6 the Advocate Motau provides the disclaimer: “/t must be appreciated,
as a point of departure, that this opinion does not seek to comment on the
commercial rationale or otherwise of the agreement. This is left to the SABC and its
officials with the relevant expertise fo advise thereon™ It should be noted that Mr
Sipho Masinga, the then Group Executive of Technology and a highly qualified and
experienced broadcast technology expert; Mr Zwelibanzi Mthembu a highly regarded
ICT and DTT strategist and Head of Strategy in my office; My Itani Tseisi, the Group
Executive of Risk and highly skilled finance expert; together with a number of key
role players in the TV division were left out of the inner circle that justified the signing
of the contract. It can therefore be argued that the advice for “officials with relevant

expertise to advise thereon” was ignored.

Further in paragraph 12 the Advocate notes: “However, having considered the terms
of the must carry agreement, | got the distinct impression that there is some rationale
in providing programs in an encrypled as opposed to unencrypted format. The latter
may prove fo be tricky, should the channels be broadcasted outside of the Republic
of South Africa.” He raises an important point in this paragraph which shows his tacit
disagreement with the negation of an important argument for encryption as
expressed in the BDM 2008 Policy which states in paragraph 5.1.2 “In addition the
STBs will-5.1.2.2 have a control system to prevent STBs from being used outside the
borders of South Africa and to disable the usage of stolen STBs” This leads to the
conclusion that in ignoring the above-stated cautions, and by proceeding to sign the
effectively flawed contract, Mr Motsoeneng and Mr Olivier acted unlawfully.

6

Background
On 15 May 2013 the MCA CEO, Mr Imtiaz Patel, wrote a letter to the SABC

through Mr Hlaudi Motsoeneng, wherein he set out a series of conditions under
which he believed the new SABC relationship on the 24-hour news channei
wouid be governed. The letter was simply a proposal meant to get discussions
started in earnest (Annexure 2). The Board appropriately engaged with the
document, and mandated me to write a letter to Mr Patel, indicating the SABC’s

A
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excitement at the prospect of finally getting the 24-hour news channei off the
ground with the help of his company. The letter expressly stated the
expectations that further engagements with the SABC would ultimately yield
terms that would be mutually agreed by the two companies (Annexure 3). It
subsequently became clear, when MCA presented the SABC with the draft
contract that the terms expressed in the May 159 2013 letter were not
negotiated, and that they had been imposed in order to trigger a major policy
shift in the digital TV transformation project. Mr Hiaudi Motsoeneng and Ms Ellen
Tshabalala took the bait and the contract was signed on 3 July 2013. In the
investigation of the legality of the contract, the Competition Commission
concluded: “Being able to influence a policy on encryption materially impacted
the structure of the market in that it protected Mulfichoice’s dominance in the
PayTV market in that the STB Control would have significantly challenged the
dominance of Multichoice particularly in lower LSM segments of the market” (pg.
7 (17) of the Competition Commission Ruling of November 2018,). (Annexure 4)
This was also in violation of section 2 (h) of the Broadcasting Act 4 of 1999
which reads: “...ensure fair competition in the broadcasting sector”.

7.

The signing of the contract effectively blocked the SABC from selling any of its news
content to any other broadcaster for the duration of the contract. This type of
exclusivity was patently wrong given the SABC's mandate to make content available
to as broad a spectrum of audiences as possible, including selling its content to other
broadcasters within and outside the borders of South Africa. The ability for the SABC
to participate in the digital economy as a public broadcaster whose reason for
existence was to serve the public, with a keen focus on the poor and marginalized
was once again limited to that of merely being a linear broadcaster with some
presence in the digital media which, sadly, is affordable only to those with access to
airtime and data bundles (both expensive) and Wi-Fi, where available. The signing of
this 2013 business agreement with Multichoice did prejudice the SABC.

The interim Board and the newly appointed board of September 2013 of that time
quietly accepted the business agreement as a fait accompli and proceeded to \&]\/\
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oversee its implementation. |, as the chief accounting officer of the SABC, was

similarly forced to take on my executive implementation oversight duties.

The applicable provisions in the DAF

Page 2 paragraph. 2.4 of the applicable Delegation of Authority Framework (2012)

states:

‘Board commiftees are generally constituted with powers of recommendation only.

However, subject to certain statutory limitations, the Board May, in ifs discretion,
delegate decision-making authority in any area to one or more of the Board

committees”

Therefore, unless the Board had made the determination that FIPT could approve
the signing of the contract, which as far as | am aware was never made the act by Mr
Motsoeneng and Mr Olivier in signing the contract was unlawful.

The Process

The following process should have been adopted in order to legitimise the so-called
“new SABC position” on the non-encryption of DTT Set-Top Boxes, as it played itself
out in the SABC/MCA Contract:

8.1.  The Group Executive Committee should have to have been given the
opportunity to engage in a proper interrogation of the arguments presented by
Mr Motsoeneng and his team in arriving at a decision to proceed with MCA’s
condition precedent that the SABC should keep its channels unencrypted; and
all SABC’s channels on DTT should be accessible and available to MCA also

without a conditional access system.

8.2. The interrogation would have included, inter alia, a risk assessment; legai and
policy imperatives evaluation; financial evaluation; viability stress test and a
thorough comparative study of other possible scenarios. Only once the Group

e
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Executive Committee had satisfied itself that the contract was sound could it

be approved for submission as a recommendation to FIPT.

8.3. FIPT would in tumn have to also satisfy itself that the Group Executive
recommendation was sound and then forward it to the Board as a Board sub-

committee recommendation.

8.4. The Board, as the highest accounting authority, would at that point have to
decide whether to accept or reject the recommendation. It would only be on
the Board's express approval and election of the signatories to the contract

that it could indeed be signed as a legaily binding document.

The failure to apply the above-stated process meant the contract was entered into

unlawfuily. (Annexure 5)

9

White it has been argued that the SABC received over R500m (R100m per annum
over § years) and therefore there should be no argument against the non-encryption

clause, the following remain true:

The stated revenues would be tiny compared to what the SABC would gain if it
included a premium subscription content bouquet alongside its free-to-air channels in

its DTT transponder space.
Consider the following scenario:

According to its 2019 Abridged Annual report, MCA South Africa currently has an
active subscriber base of R7.4 million, up by R4 million from the end of the 2011
financial year (this is the same period over which the SABC dithered over its rightful
place in the pay TV market). Based on an average of R322 monthly revenue per

DA
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subscriber that MCA charges, its total revenue came to R40.4 billion over its 2019
financial year. (2019 MCA Abridged Annual Report Annexure 6)

if the SABC, through its vast footprint and high audience attraction value did go
head-to-head with MCA, offering its subscribers a low R40 subscription per month,
and it had only R4 million subscribers, it could raise monthly revenues of almost
R160 million, and annually R1. 920billion.

Through the opportunity that was available to the SABC's encrypted DTT STB for the
provision of a return path to enable every household to connect to e.g. Telkom’s
internet network, millions of South Africans would have wanted to opt in. This right is
contained in the 2008 Digital Migration Policy paragraph 5.1.2 which reads ‘the
STBs will- 5.1.2.6 have a retumn path capability feature in the STB which enables the
public to receive as well as send a message back, as opposed to only receiving
messages. This feature enables the full and interactive provision of e-government
services such as accessing, filling in and sending back govemment forms without the
viewer leaving home or the place where the TV is located such as a school, health
centre, police station, post office, Thusong centre or place of worship, and ; 5.1.2.7
capabilities to unscramble the encrypted signal so that only fully compliant STBs
made or authorised for use in South Africa can work on the network.” (see from 10
below). Through that, all South Africans would be well on their way to fully
participating in the digital economy without the added burden of using very

expensive data bundles.

Consider a second scenario where Must-Carry regulations have been done away
with and not entrenched as per the wishes of MCA in its contract with the SABC, and
encryption is allowed and not prevented, also by MCA which described it as a
“condition precedent”, the SABC could syndicate and/or licence its channels to
international broadcasters for fees around an illustrative value of R50 miilion per
channel per annum. Given that there are 24 English-speaking countries within the
continent alone, and many of them, including within the SADC region, have
previously wanted access to SABC channels, the corporation could, through legal
and negotiating instruments at its disposal, stand to generate revenues of R1.5
billion per annum from this strategy. This strategy is similar to the one applied by
MCA, as it buys or licences complete channels from a myriad of local and

ans
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international broadcasters and studios (e.g. Discovery channel; Comedy Central;
BBC entertainment, BET, efc).

These illustrative figures are based purely on highly conservative estimates and
could be much more. Some individuais within the industry have actually valued the
channels at as much as R12 billion per annum.

The very badly thought through MCA/SABC agreement therefore put the SABC in
completely subservient position, with no ability to execute any of the scenarios
described above. Today the channel reports a technically insolvency position, which
could have heen averted if strategic minds made the decision on behalf of the SABC.

10

Policy and Government matters:

The 2008 Digital Migration Policy has, inter alia, made the following provisions which

would have provided risk mitigation's for South Africa:

The STB's would have a control system to prevent them from being used outside
South Africa. This was an important point given that international content supplier
contracts specified the exact territory (RSA} within which their content could be
viewed. Access by territories outside the Republic would have constituted a breach
with penalties for the SABC.

The STB would be a tool for access to information and services by all South
Africans. The spirit behind this was for all South Africans to have access to the
internet, which would enhance the participation of the poor (especially students in
poor communities where access to good educational content was severely limited) in
the knowledge economy. The return path on the STB would enable email and other
interactive capabilities, with great benefit for all citizens regardless of their financial

standing.

The 2012 Digital Migration Policy Amendment added that the STB’s would

* Have a control system to enable mass messaging (crucial for government e-

services) L@ " 8 d -
fw
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» Have a robust control system that would benefit consumers by ensuring that
they did not have to own multiple STBs for both current and future free-to-air
broadcasting services. Essentially, | single STB would have the capacity to
accommodate multiple broadcasters, in other words, it would be inter-

operabie.

Failure to apply the above as influenced through the SABC’s contract with
Multichoice, the subsequent inexcusable loss of time in the country’s digital migration
process obviously caused by the lack of agreement on the Set Top Box policy
provision (see the ETV and others versus the SABC, Muitichoice and the
Competition Commission as a third respondent case number 140/CAC/Mar16; and
the latest Competition Commission findings on this matter) have robbed the over
twenty million poor South Africans of freely participating in the knowledge economy.

11

Today the Republic faced with the daunting task of implementing imperatives
brought to bear by the advent of the 4th Industrial Revolution, and yet has missed
the opportunity to create mass access to information and knowledge through a
technology which, given a chance, could have worked for the SABC, the
government, the communications sector in general and, most importantly, all the

people of Scuth Africa.

12

The Deponent declared the following in the presence of the under mentioned

Commissioner of Qath:
CERTIFICATION

| know and understand the contents of this declaration.

I know and understand what it means to take the prescribed oath.
| have no objections to taking the prescribed oath.

| consider the prescribed oath to be binding on my conscience.

| swear that the information set out or referred to in this affidavit is the truth, the
L? e LE e~
W 9

whole truth and nothing but the truth, so help me God.
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LU A etn
Deponent Signature

! certify that the Deponent has acknowledged that she knows and understands the

conte ts o&thls affi c(lg_lwt This affidavit was signed by the Deponent and sworn to
r-vy &
before me atRaﬂdbu:g on this the day of August 2019.

AP

06m missioner of Qaths

Shmecee dERi

Capacity: WARENT CTF) R

Name of Employer: Ar AR/ 5 /9 79 S

Address: '2)@ Epw\qq/,?, Q—'\‘D/?D

Full name:
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EX PARTE: SOUTH AFRICAN BROADCASTING CORPORATION
("S ABC")

COMMERCIAL AND MASTER CHANNEL
DISTRIBUTION AGREEMENT

OPINION

L?N\



CC21-LM-43

A INTRODUCTION

1 Consultant is the South African Broadcasting Corporation SOC Limited ("the

SABC") or ("Consultant").

2 The SABC is currently in discussions with Multichoice (Pty) Limited
("Multichoice") regarding the possibility of the parties entering into a Commercial

Agreement and Channel Distribution Agreement ("the agreement").
3 Consultant seeks an opinion on legal issues which arise from the agreement,
4  Ihave been briefed with the following documents:

4.1 The regulations regarding the extent to which subscription broadcasting
services must carry the television programs provided by the public

broadcast service licensee ("the must carry regulations").

4.2 The must carry channel distribution agreement between Multichoice and

the SABC ("the must carry agreement”).

43 Two draft copies of the agreement dated 27 June 2013, each containing
separate comments by way of track changes, marked "for discussions

only”.
4.4 An undated copy of the draft agreement marked "EXECUTION COPY™.

4.5 A letter dated 15 May 2013 from the Group CEO of Multichoice marked

for the attention of Hlaudi Motsoeneng.

dﬂ‘
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4.6 A copy of a letter dated 19 June 2013 from the SABC's Group Chief

Executive to Multichoice's Group CEO.

4.7 A letter dated 20 June 2013 from the Group CEO of Multichoice to the

Group CEO of the SABC.
INITIAEL COMMENT

It must be made appreciated, as a point of departure, that this opinion does not
seek to comment on the commercial rationale or otherwise of the agreement. This

is left to the SABC and its officials with the relevant expertise to advise thereon.
ANALYSIS AND DISCUSSION

Due to the urgency with which the opinion is being sought, I shall not, in this
opinion, outline a lengthy discussion indicating the basis for the conclusions
reached. If the SABC requires an elaboration on the conclusions reached, I wonld
suggest that a consultation be arranged through my instructing attorneys where a

much more meaningful discussion can occur.

The first observation which one has made is that the agreement is not a product of,
neither is it sought to be entered into in response to the imperative of the must
carry regulations. In other words, it is purely a commercial decision taken by the

parties, each of them intending to advance its commercial interests.

The guiding principle in agreements of this nature is that each party ensures
and/or safeguards its commercial interests and this it does by ensuring that the

terms of the agreement are consistent with such intention. Q S
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9 I note that from the initial drafts, clause 3 dealt with the term of the agreement
and provided for an option only exercisable by Multichoice. In the current draft,

the option has been removed.

10 My view and suggestion is that a clause dealing with an option should be retained.
However, the option should be exercisable by both parties. This may benefit the
SABC should the agreement be found to be commercially viable, during its

subsistence in that to renew and/or extend an agreement is easier than to

renegotiate.

11  In addition, there is no downside for the SABC since it will retain the discretion or

prerogative to exercise or not to exercise the right to an option.

12 I have not had the benefit of a consultation for purposes of preparing this opinion.
However, having considered the terms of the must carry agreement, I got a
distinct impression that there is some rationale in providing programs in an
encrypted as opposed to an unencrypted format. The latter may prove to be
tricky, should the channels be broadcasted outside of the Republic of South

Africa, where issues of potential breach of intellectual property may arise.

13 I am merely raising this issue for the SABC's consideration. I am also mindful of
the fact that Multichoice will possibly argue that it is the nature of the format and
the exclusivity of the rights, which informs its price that it has offered. However,
commercial considerations cannot and should not be the only yardstick by which

advantages are measured. The SABC is entitled to contract on any terms on
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which it deems to be most beneficial and as such, my advice cannot travel into

commercial considerations, save to raise other considerations at play.

In respect of clause 4.1.2 which deals with the time period in which the SABC
undertakes and agrees for purposes of the Channel Commencement Date, I would
suggest that the SABC creates a leeway or latitude to negotiate such date, in order
to deal with unforeseen exigencies. My proposal would be that a new clause
numbered "4.1.2.3" be included with words to the effect that "or such specified

period as may be agreed between the parties”.

Clause 15.2 sets out instances which would entitle Multichoice to terminate the
agreement other than in circumstances relating to breach as contemplated in
clause 15.1. It would be advisable for the SABC to also outline instances where
the agreement would be terminable at amy time and without liability to
Multichoice, or where it would be entitled to suspend the agreement. This should
be informed by the obligations which the SABC expects Multichoice to perform,

the failure of which will render the agreement not capable of implementation.

In respect of dispute resolution mechanisms as stipulated in clause 17, the SABC
may consider the need to incorporate compulsory mediation as a precursor to
arbitration. This will outline the timeline and the process by which it should be
done. The mediator can be a single individual, the advantage of course being the

question of cost saving.

It is of course not inconceivable that the law may change in that the Independent

Communications Authority of South Arica ("ICASA") may change the regulations

A0A
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to provide that the contemplated 24 hours news channel is a must carry channel.

The consequence will be that Multichoice will not be obliged to pay for this

channel.

Should this risk eventuate, the SABC will be faced with a situation that
consequential costs such as those incurred to set up the news channel and the

retrenchment of staff, will be a loss which it may incur.

The only way in which such a risk may be mitigated and/or taken into account, is

for the SABC to factor it into its pricing,

The consequence will further be that the SABC should specify a price per
channel, i.e. in terms of the two channels, which is the subject of the agreement,
The reason is that it is unlikely that the entertainment channel can be declared as a
must carry channel and as a result, the splitting and/or ring-fencing of the two

channels may be vital,

1 advise accordingly.

TERRY MOTAU SC
Duma Nokwe Chambers
SANDTON

3 July 2013
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15 May 2013

Attention : Hlaudi Motseneng
SABC

Radio Park

Henley Road

Auckland Park

2094

Dear Hlaudi

Proposed Partnership and Channel Supply Agreement between Multichoice South Africa

Groupn and SA

Thank you for the constructive meetings and open dialogue we have had regarding the
development of a mutually beneficial agreement between the SABC and the MultiChoice South
Africa Group (“MCA”}.

As you are aware it is our intention that a wider partnership between the SABC and MCA is
developed over time. We appreciate that the SABC has to fulfill its mandate as public breadcaster in
South Africa, but at the same time, is the leading and most diverse free-to-air broadcaster operating
in the country. MCA believe that building a partnership with the SABC will be beneficial to both
organizations.

MCA’s primary business is content aggregation, technology and platform development. MCA has an
active subscriber base of some 4,5 million digital satellite honseholds and provide access to some
20 million viewers in South Africa.

We believe that MCA can assist the SABC in enhancing on its mandate as public broadcaster and
immediately expand its free-to-air broadcasting operations.

DTT in South Africa is currently in a mess, with risk for the all the existing broadcasters. Free-to-air
broadcasters are faced with the challenge of advertising revenues being diluted over a number of
free-to-air channels. PayTV broadcasters on DTT have limited capacity available which reduces the
ability to provide an atiractive multichannel pay offering to subscribers.

The SABC will have to invest in the content for its DTT platform, with advertising revenues only
being generated much later once the free-to-air DTT platform and base has been established.

We propose that the SABC and MCA work together to develop their respective DTT and/ or digital
satellite platforms. This can take the form of co-operation agreements and channel supply
agreements. This will provide the SABC immediate access to MCA’s active digital satellite
subscriber base with an opportunity to generate guaranteed channel revenue and advertising
revenue from day one. This presents the SABC with substantial potential upside for success of its
operations and the free-to-air DTT platform. \ rf"

MuldChaice (Pty) Ltd MultiCholte Support Services {Pty) Led 251 Dak Ave, Randburg, 2194, South Africa
‘15 an suthorised financial senvices nrovider, Reo Number - 20070141 11487 PO Rt 1802 Aanrdhirn 212% Saorh Gfrfca



CC21-LM-49

We believe that the beginning of such a partnership can best be captured by the immediate
conclusion of a commercially viable and mutually beneficial agreement between the organizations.

Accordingly, based on discussions and feedback from the SABC, MultiChoice wishes to enter into
an agreement with the SABC based on the following proposal and on the assumption that both
parties will be providing channels for their respective platforms.

Proposal:

SABC Channel Supply

1. The SABC will provide MCA with the following channels:
a. An exclusive entertainment channel (SABC Premium); and
b. A 24 hour news channel {SABC News).

2. In return for the delivery of the channels listed above by SABC, Multichoice will pay the SABC a
flat fee of R500 million, payable over a period of 5 years;

3. The SABC will bear the full cost for the production of the channels.
4. The SABC shall retain ail advertising generated on these channels;

5. The entertainment channel will be exclusive to MCA and MCA will be authorised to distribute
the entertainment channel on all its distribution platforms; '

6. The SABC news channel will be exclusive to MCA’s satellite platform and MCA will be
authorised to distribute the SABC News channel on all its distribution platforms. The SABC
will however be allowed to distribute the SABC News channels on its own free-to-air DTT
platform, subject to point nine below.

7. The details of the content on these channels will be discussed and finalised between the
parties respective content divisions.

8. The initial term of the Agreement will be 5 years with an option for MCA to renew on same
terms and conditions for a period of three further years.

9. The offer presupposes that all SABC Channels on its DPTT platform will be made available to the
public unencrypted, without a conditional access system and thereby incidentally receivable
by the MCA DTT decoder.

10. MCA, the SABC and Sentech (if required}, work together to promote carriage of all the SABC’s
free to air channels on the SABC free-to-air multiplex will be made available on the MCA
satellite platform, subject to available capacity. This is in order to enable the SABC to generate
advertising revenue from day one.

&W
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MCA Channel Supply

1. MCA will supply the SABC with at least one free-to-air channe! for its free-to-air DTT service.
The free-to-air channel supplied by MCA will be an African / local movie and general
entertainment channel.

2. Payment for the MCA free-to-air channel supplied by MCA to the SABC will be in the form of
advertising revenue generated by the channel itself. MCA will bear the full cost for the
production of the channel.

3. The deal will be for 5 years with an option for the SABC to renew on same terms and
conditions for a period of three further years

Both parties shall use their best efforts to ensure that the channels on their respective portion of
the multiplex are authorized by ICASA.

This offer represents the seriocusness with which MultiChoice views the partnership with the SABC
and accordingly we will make the necessary resources available to conclude all the agreements
required to give effect to this as soon as possible. We also appreciate that this agreement/s will be
subject to both parties board approval.

We remain at your disposable to further discuss this proposal in more detail. We will also
welcome any further ideas to enhance our mutually beneficial relationship.

We look forward to a prompt and positive response.
Yours Sincerely

Yah

Imtiaz Patel
Group CEO, Multichoice South Africa
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19 June 2013

Imitiaz Patel
Group CEO, Multichoice SA

PD Box 1502
Randburg
2125

Pear imtiaz

inform yau of thedecision to proceed inaccordance with the proposal on the terms that will
bé agreed between the SABC and MuRiChoice.

We look forward to a mutually rewarding relationship for the coming five year period.

Yourrs faithfully,

J% bl
idéfma Mokhobo
SABC Sroup Chief Execytive

T Copy to: Ms Z E Tshabalala
Chairman of the SABC Board

Directors: Ms Elien Tshabolsia {Choliperson); wmmmwmm
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BACKGROUND

1. This case has been before the Competition Tribunal (“Tribunal”), the Competition Appeal
Court (“CAC”) and the Constitutional Court.

2. The genesis of this matter arises from a commercial agreement entitled the “Commercial and
Master Channel Distribution Agreement” concluded between the SABC and MultiChoice on 3

July 2013 (“the Agreement”).

3. Application to the Tribunal

3.1. The matter was brought directly to the Tribunal by Caxton and CTP Publishers and Printers
Limited ("Caxton”), The Trustees for the time being of the Media Monitoring Project Benefit
Trust, and §.0.S Support Public Broadcasting Coalition, {collectively Caxton and Others).
The compiaint raised by Caxton and Others at the Tribunal was that the Agreement
constitutes an intermediate merger in terms of section 12(1) of the Competition Act 89 of
1998, as amended (the “Act”), which should have been notified as such in terms of section

13A(1) of the Act.
3.2. On the evidence before it, the Tribunal concluded that the Agreement conciuded between
SABC and MuitiChoice does not amount to a merger as contemplated in section 12(1) of

the Act.

4. Appeal to the CAC

4.1. Caxton and Others noted an appeal against the decision and order of the Tribunal to the
Competition Appeal Court (“CAC”). On 24 June 2016 the CAC handed down its judgment
in the matter and, on the evidence before it, concluded that the agreement concluded

Bﬁ\
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between the SABC and MultiChoice did not give rise to a notifiable merger as follows:

4.1.1. In respect of the Entertainment Channel complaint, that is, the contention that the
agreement conferred control on MultiChoice over the SABC’s archives, the CAC found
that a license to exploit an asset for a limited period “on its own and without more cannot

constitute a merger transaction.”

4.1.2. Regarding the encryption complaint, that is, that the agreement conferred control over
the SABC’s policy on encryption, the CAC found that “on analysis of the evidence
provided, it could not be concluded that the agreement fell within the definition of a

merger in terms of section 12 of the Act”?

4.2. The CAC then concluded that since this case concerns a public broadcaster and is a matter
of public interest, a less formalistic and more substantive approach to the case was

required.”™ The CAC then issued an order:

4.2.1. Setting aside the order of the Tribunal;

4.2.2. Directing the SABC and MultiChoice “to provide the Competition Commission within
21 days of this judgement of all documentation including but not limited to all
correspondence, board minutes, internal memoranda pertaining to the negotiation,

conclusion and implementation of the agreement of 3 July 2013";

4.2.3. Directing the Commission to ‘within 30 days of the receipt of the aforesaid
information and documentation to file a report with the Competition Tribunal
recommending whether or not the agreement gives rise to a notifiable change of

control.”

4.2.4. Ifthe Commission recommends that ‘the agreement gives rise fo a notifiable change
of control which falls within the definition of a merger in terms of section 12 of the
Act, it is directed that a rehearing of the matter shall be conducted by the Tribunal

! paragraph 48 of the judgment \-i\({\
2 paragraph 109 of the judgement.
3 paragraph 11 of the judgement.
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to determine whether the conclusion of the agreement did entail such a merger as
defined”.

It is in the context of the above order of the CAC that SABC and MultiChoice respectively,
filed documents with the Commission on 25 July 2016, and the parties and the Commission
had various interactions which gave rise to a dispute that was heard by the CAC and then

the Constitutional Court.

The essence of the dispute related to the documents that were submitted by the SABC
and MultiChoice which, in the Commission’s view, were inadequate and therefore failed to
meet the order of 24 June 2016. The Commission sought to use its investigative powers
in ferms of section 49B of the Act to interview the executives of both the SABC and
MultiChoice ad obtain the information which was clearly lacking from the documents
submitted. The SABC and MultiChoice opposed the Commission’s intention to interview
their executives who had participated in the negotiation, conclusion and implementation of

the agreement.

On 4 October 2016, the Commission dispatched a letter to the Tribunal seeking a directive
on whether it is entitled to conduct interrogations of certain executives of the SABC and
MultiChoice in terms of Part B of Chapter 5 of the Act. On 6 October 2016 MultiChoice
responded to the Commission’s letter and the SABC responded on 11 October 2016. Both
MultiChoice and the SABC stated that the Commission does not have the powers to
conduct interrogations in terms order of the CAC. On 11 October 2018 the Tribunal issued
a directive stating that it does not have jurisdiction to issue directions for further conduct of
the proceedings or for the further interpretation of the order of the CAC.

5. Application to the CAC

5.1.

As a result of the dispute between the Commission and SABC and MultiChoice, on 13
October 2016 Caxton and Others brought an application before the CAC seeking an order
the Court to interpret its 24 June 2016 order as permitting the Commission to use its
investigative powers in terms of section 49B of the Act, or to issue a fresh order enabling

\&W

the Commission to use its investigative powers.
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5.2. The CAC held in its judgment of 28 April 2017 that its order — i.e. its order of 24 June 2016
— did not and cannot be read to grant the Commission powers in terms of s49B of the
Competition Act. It held further that the order was clear and unambiguous and that it
expressly confined the source of the inquiry to be conducted by the third respondent

exclusively to documentation as set out in the order.

5.3. This meant that the Commission would have been limited to the documents furnished fo it
by MultiChoice and the SABC. Further that if there are any gaps in the documents
furnished it could not request any of the executives of the two entities to explain the gaps
in the documents. [t also meant that the Commission could never subpoena any of the past
or present employees and executives of the two entities to give oral explanations regarding

the circumstances surrounding the conclusion of the Agreement.

6. Appeal to the Constitutional Court

6.1. Caxton and Others brought an application for ieave to appeal to the Constitutional Court
on 22 May 2017 concerning the ambit of the powers of the Commission in carrying out its
investigation into the merger issue. The Commission supported the application for leave
to appeal brought by Caxton and Others. Before the hearing of the matter by the
Constitutional Court, Caxion and Others sought to withdraw the application for leave to
appeal. The Commission wrote to the Constitutional Court stating that the application for
leave to appeal should proceed as set down by the Constitutional Court. The Constitutional
Court issued a directive that the matter would proceed as set down and oral arguments
were presented by Caxton and Others, the Commission, the SABC and MultiChoice on 23
November 2017,

6.2. On 28 September 2018 the Constitutional Court handed down its judgment and order
overturning the decision and order of the CAC. The Constitutional Court's order reads as

follows:

“190] in the result the following order is made:

1. Leave to appeal is granted. LQ \g
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2. The appeal is upheld, and the Competition Appeal Court’s order of 28 April 2017 is
set aside and replaced with following:

{(a) It is declared that the order handed down by the Competition Appeal Court on 24
June 2016 does not preclude the Competition Commission from exercising its non-
coercive and coercive investigative powers in terms of Part B of Chapter 5 of the
Competition Act 89 of 1998 for purposes of discharging its obligations under
paragraph 3 of the June 2016 order.

(b) The Competition Commission is directed fo file its report with the Competition
Tribunal, as contemplated in paragraph 3 of the June 2016 order, within 30 court
days of this order

(c) The first and second respondents are ordered jointly and severally to pay the costs

of the application, including coslts of two counsel”

Pursuant to the order of the Constitutional Court the Commission invited various former
and current executives of the SABC and MultiChoice to come and give evidence under
oath.

The SABC and MultiChoice submitted further documents to the Commission arising from

the oral testimony of the witnesses.
DOCUMENTS SUBMITTED BY MULTICHOICE
MultiChoice submitted various documents pursuant to the order of the CAC on 24 June 20186.

The documents submitted by MultiChoice did not contain business plans, Board Minutes or
documents presented to the Board, or any strategic documents relating to the negotiation and

conclusion of the Agreement.

The representatives of MultiChoice confirmed when they were giving oral evidence that such
documents do not exist. The representatives of MultiChoice could not remember some of key

information that the Commission requires to assess if the Agreement led to a merger.

10
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DOCUMENTS SUBMITTED BY THE SABC

10.The SABC submitted various documents relating to the negotiation, conclusion and
implementation of the Agreement. The documents were analysed by the Commission. The
documents submitted to the Commission show that there was a change in the policy of the
SABC in 2013 which may have resulted from the negotiation and conclusion of the Agreement.

COMMISSION’S ANALYSIS
Entertainment Channel

11. The Agreement before it was amended was very restrictive in what the SABC couid do with
the content licensed to MultiChoice in respect of the Entertainment Channel. This led to further
negotiations on the amendments to the Agreement. The amendments to the Agreement all
relate to the Entertainment Channel. The amendments were effected before the launch of the

Entertainment Channel in 2015.

12.0n the basis of the evidence made available to the Commission it appears that the relevant
clauses in the Agreement relating to the Entertainment Channel did not give rise to a merger
as completed in section 12(1) of the Act for, inter alia, the following reasons:

12.1. Atalltimes the SABC had the final say on what went onto the channel. Thus the SABC
set up the Entertainment Channel as it deemed fit in terms of content and scheduling;

and

12.2. MultiChoice did not have access to the SABC archives and did not control the archives
save to request certain programmes to be included on the channel.

A
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Encryption

13. The position communicated by officials of the SABC showed that the policy of the SABC with
regards to STB Control was vacillating from time to time.

14.The evidence provided to the Commission indicates that the policy of the SABC changed
materially as a result of the Agreement.

15.The minutes of the SABC Board and other internal documents made available to the
Commission do not point to a clear decision by the Board to support non-encryption prior to
at least the signing of the Agreement in July 2013 and this is consistent with other evidence
provided to the Commission. The minutes of the SABC Board and other internal documents
provided to the Commission rather point to the existence of a stance supporting encryption at

least up to after signature of the Agreement.

16.0n a consideration of evidence before the Commission as a whole, the Agreement influenced
the SABC’s policy on encryption. The CAC in Distillers Corporation South Africa Limited and
Another vs Bulmer (SA) (Ply} Ltd? stated the following:

“It follows that the Act was designed to ensure that the competition authorities examine
the widest possible range of potential merger transactions to examine whether
competition was impaired and this purpose provides a strong pro-pointer in favour of a

broad interpretation to section 12 of the Act”.%

17. Being able to influence a policy on encryption materially impacted the structure of the market
in that it protected Multichoice’s dominance in the PayTV market in that the STB Control would
have enabled new DTT entrants into themarket that would have significantly challenged the
dominance of MultiChoice pariicularly at lower LSM segments of the market.

CONCLUSION

18.1n light of the above, the Commission concludes as follows:

18.1. In respect of the Entertainment Channel the Agreement, on the basis of the evidence

4 CAC Case Number 08/CAC/MAYO1. \_,Q w
5 Ibid at at page 24.
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made available to the Commission it appears that the relevant clauses in the
Agreement relating to the Entertainment Channel did not give rise to a merger as

completed in section 12(1) of the Act; and

18.2. Inrespect of the encryption case, the Agreement the Agreement resulted in a notifiable
change of control as envisaged in section 12(2)(g) of the Act.

RECOMMENDATIONS

19. In view of the fact that the Commission has concluded that the Agreement constitutes a merger
as contemplated in section 12(1) of the Act, the Commission recommends that the following

procedure should be followed in disposing of the matter:

19.1. The current application launched Caxton and Others which is currently before the Tribuna!
as a result of the 24 June CAC order, should be postponed sine die pending the processes

mentioned below:

19.1.1. The Commission will call upon MultiChoice and SABC to file the transaction
in terms of section 13A(1) of the Act as a merger; and

19.1.2. The Commission will exercise its rights in terms of the Act to initiate
proceedings in the Tribunal against the SABC and MultiChoice as it has
found that there has been a contravention of section 13A of the Act.

19.2. This recommendation is consistent with the judgement of the Constitutional Court that the
24 June 2016 CAC order does not limit the powers of the Commission to investigate cases
where there is implementation of a merger before it is approved by the competition
authorities as that power is derived from the Act. The application by Caxton and Others
similarly does not take away the Commission’s powers in terms of the Act to refer a prior

implementation case where it has found that a merger has occurred.

L\m
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1. LEGISLATIVE AND GOVERNANCE FRAMEWORK

The overall governance of the South African Broadcasting Corporation SOC Ltd (SABC or the Corporation) as
the national public broadcaster and a public entity wholly owned by Government is broadly determined by
various legislation, in particular the:

Public Finance Management Act No.1 of 1999 ("PFMA"), as amended and the Treasury Regulations
Broadcasting Act No. 4 of 1999, as amended

Companies Act No. 78 of 2008, as amended

Income Tax Act No, 58 of 1962, as amended

Value Added Tax Act No. 838 of 1891, as amended

Electronic Communications Act No, 36 of 2005

ICASA licence conditions

ather relevant legistation applicable to the SABC

The SABC's internal governance documents, namely:

The SABC's Memorandum of Incorporation
. Shareholder Compact and Materiality Framework, and

Various codes of corporate governance applicable to the Corporation, namely:

. King Code of Governance for South Alfrica 2008 (King I}
. Protocol on Corporate Governance for the Public Sector 2602 {the Protocol)

This Delegation of Authority Framework (DAF) seeks, within the parameters of the above framework, to create
structured decision-making at all levels of the SABC in order to promote effective and efficient governanca of the

Corporation,

2. DECISION-MAKING STRUCTURES OF THE SABC

2,1 Confrol of the affairs of the SABC Is vested in the Board of Directors appointed, on the recommendation

- of Parliament, in terms of the Broadcasting Act. The Board of Direciors of the SABC is ultimately

accountable and rasponsible for the performance and affairs of the Corporation. The Board derives lts
authority primarily from the Memorandum of Incorporation and the Broadcasting Act

2.2 The detail of the Board's constitution, its role and responsibilities, and its reserved powers are set qut in
the Board Charler. The Board Charler forms an Integral part of the govemance framework of the

Corporation.

2.3 The Board has created a serles of Board Committeas, in terms of the Board Charter, to assist it In the
execution of its role. These commiltees may be permanent or may be constituted on an ad hoe basis to
deal with specific issues. Board committees derive their authority from the Board. As a general principle,
all matters, which fall within the ambit of authority of the Board, in respect of which the Board has not
delegated authority must first be considered by the relevant Beard committee to make a recommendation
fo the Board on the appropriate resolution. The flow of decision-malking is explained in more detail in
section 10 of this Delegation of Authority Framework.

2.4 Board committees are generally constituted with powers of recommendation only. However, subject to
cerlain statutory limitations, the Board may, in its discrelion, delegate decision-making authority in any
area to one or more of the Board committees.

2.5 Each Board commitiee is constituted in accordance with terms of reference, which set aut the rules of
operation of the commilftee, its role and responsibilities, and its relationship to the Board. The current
Committees of the Board and an overview of their roles are set out in the table in section 3 of this DAF,

2.6  Operational authority for the day-to-day running of the business is delegated by the Board to the Group
Chief Executive Officer {GCEQ) and to the Group Executive Committee (EXCOQ). The constitution of
EXCO is determined by the Broadcasting Act and SABC's Memorandum of Incorporation. EXCO is
collectively accountable to the Board.

2.7 The broad areas in respsct of which operational authority is delegated by the Board to the GCEQ and
EXCO are defined, at a high level in the Board Charter, and are further expanded in the Terms of
reference of EXCO.

® » & B ¥ B & B
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2.8 As stipulated in its terms of referonce, EXCO is authorised to constitute further commitiees, with or
without decision-making and recommending autharity, 1o assist it in the execution of its operational. role.
In terms of this authority, EXCO has created, with Board approval, a series of operational committees,
with specific focus areas and devolved decision-making and recommending authority within these areas.
These committees derive their authority from EXCO.

2.9 Each of the committees Is created by terms of reference approved by EXCO, which detetmines the rules
of its constitution, the areas and limits of decision-making, and how monitoring by EXCO will ocour.
Again, as a general principle, matters which fall within the ambit of authority of EXCO, must first be
considered by the relevant committee to make a recommendation to EXCO on the appropriate resolution,
However, in contrast to the Board committees, the Clusters are entitied to exercise delegated decision-
making authority. A table outiining the scope of authority of each of the commitlees is contained in

section 4 of this DAF.
SHAREHOLDER
Resarved DOWSIS

BROADCASTING ACT
MEMORANDUM OF
INCORPORATION

BoarD
COMMITTEES
ADVISORY ROLE
(APPROVAL
R50m TO R100M)

ZO0THB2OTMTNHOR

EXCO COMMITTEES

[Per individual
! delegation levels]

{NDIVIDUALS
WITH DELEGATED AUTHORITY
{SC 110A 1o SC 401)

Figure 1: DIAGRAMMATIC REPRESENTATION OF THE FLOW OF AUTHORITY & DECISION-MAKING

The figure represents the flow of defegated authorily within the SABC. The green arrows Indlcate the flow of authority downwards from the
Board to various levels in the Corporatlon. The red arrows indicate the flow of decision-making fo commiltees, which act in an advisory role,
The biue arrows represent the monitoring of the exercise of delegated authority by the authority from which that authosity flows. Except for
the imiled powers resarved io the Shareholdar in law and the MOI, the Board is the source of and is ulfimately accountable for the
devolution and monitorng of authority within the Corporation, "SC” in the diagram refers lo scale codes,

30 October 2012 (\(
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5. GENERAL PRINCIPLES OF DELEGATION OF AUTHORITY

The governance principles in terms of which, this DAF has been formulated and which inform the
delegation of authotity by the Board are set out below.

The authority detegated in this DAF shall be exercised only in connection with the management functions
and within the scope of responsibility of each employee and/or committee subject to the laws, policies,
practices and governance parameters of the SABC.,

in as much as the DAF seeks to create structured decision-making at all levels of the SABG, it is an
essential part of the risk management framework of the Corporation. Generally, individuals or forums
empowered 1o exercise any decision-making authority in terms this DAF must demonstrate, prior o
exercising such authority, that they have fully considered the risks inherent in their proposed decision, that
they have taken all reasonable steps to ensure that such risks are appropriately mitigated and that thoy
are acting in the best interests of and for the sole benefit of the Corporation.

5.1 DELEGATION AND DECENTRALISATION OF AUTHORITY

511 In terms of the principte of decentraiisation, the Board endorses the view that decisions are to be
cascaded to the lowest practical ievel within the Corporation.

5.1.2 There must be a clear distinction between operational and policy-making functions. The Board provides
overall strategic direction to the Corpaoration, establishes policies, menitors and evaluates management's
performance. Management ought to be vested with sufficient authority to run the day-to-day operations of
the Corporation within the parameters of the strategic direction approved by the Board.

5.1.3 For the purposes of this DAF, employees who are employed for a fimited duration on contract will be
empowered on the same basis as permanent employees. This excludes temporary staff and independent
contractors.

5.1.4 Powers not expressly delegated shall remain vested with the Board unless such powers can be regarded
as necessary or incidental to any power that is delegated in terms of this DAF. This DAF shall be
interpreted restrictively such that, in the event of any doubt as to whether any power has actually been
delegated by the Board, it shall be interpreted that such power has been retained unless the Board
expressly resolves otherwise.

5.1.6 The principle of separation of powers is a primary underlying principle of this DAF. No individual may
approve his/her own expenditure, In such instances, the approval authotity is generally vested in the next
higher level of authority.

5.1.6 No employee may approve personal expenditure for or on behalf of his/her line manager or any other
person at a higher level of authority.

5.1.7 No delegated authority may be granted retrospectively and an invalid delegation of authority may not be
validated by subsequent ratification.

5.2 DELEGATEES TO ACT IN A FIDUCIARY CAPACITY

5.2.1 AH persons or committees exercising any delegated authority vested in them in terms of this DAF
(hereinafter referred to as delegatees) shall act in the best interests of and for the sole benefit of the
SABC and not for any collateral purpose or for personal gain.,

5.2.2 No delegation of authority may be exercised for any immoral ';'i_)r unlawful purpose.

5.2.3 All employees to whom authorlty Is detegated in terms of this DAF are bound by Section 57(c) of the
PFMA in ferms of which they are required 1o take effective and appropriate steps to prevent any iregular
expenditure, fruitless and wasteful expenditure and any under colfection of revenue within their respective
areas of responsibility.

30 October 2012 \g (\{M
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