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l0l2 l? r)5 opirìioil doc

ln the matter between

TRANSNET LIMITED ("Transnet")

and

ABALOZI RISK ADVISORY
SERVICES (PTY) LTD ("Abalozi")

IN THE SOUTH GAUTENG HIGH COURT. JOHANNESBURG

REPUBLIC OF SOUTH AFRICA

CASE NO: 4349412010

o

Plaintiff

Defendant

OPINION

My instructing attorneys, Bowman Gilfillan lnc, have requested me to provide an

opinion regarding the above matter. I quote the second and third paragraphs of

my letter of instruction

2 our instntctions are that during the course of this year, Transnet Ltd

("our client") received various monthly repofts front the officials of its

subsidiary, Transnet Freight Rail ("TFR") to demonstrate that Abalozi

Risk Advisory Servlces (Pty) Ltd ("Abalozi") did in fact render security

seryices to TFR. Our client's Group Forensrcs conducted a verification

process of fhese reports and cogld not conclude whether any services

purportedly rendered ittstified the payments to Abalozi by our client.

ln ligttt of the above, we are instructed to rcquest you to furnish us with

a brief opinion on whether or not the reports would be sufficient

evidence to demonstrate that Abatozi had performed in terms of the

contract, which led in payments being made to Abalozi by our client. lf

so, wottld fhr's be a valid reason to iustify a withdrawal of the action

instituted by our client against Abalozi?

3.
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2 I previously, on 31 January 2012, provided a memorandum to my instructing

attorneys in terms of which I stated, amongst other things, that:

.,5, Apart from fhe cosls there are other considerations fo conslder:

Transnet's claim is, strictly, an enrìchntent action in the fornt of the

condictio ob turpem vel injustam causarn. lnsofar as Abalozi rendered

servrbes, it subcontracfed fhese to others. Payntents made to the

subcontractors did not enrich Abalozi and will have to be subtracted

from the claim. lt is unlikely that these cosfs amo¿rnted to the R88

million alleged in paragraph 29 of Abalozi's counterclaim, but fhe costs

of engaging subcontractors might, nevertheless, have been sttbstantial

and wodd operate to reduce Transnet's claim concomitantly.

Transnet will be able to fall back on the reasonable valtte of the

servrbes that Transnet received in terms of the void contracts witlt

Abalozi, insofar as that might be less than fhe cost that Abalozi actually

bore. However, Transnet might not be able fo do so becattse of the

diffictttties attaching to establishing a value for the services, some of

whiclt did have value is that Transnet does not

what what extent

thev did or did not render seruices. lt would be well-nigh impossible to

blish a reasonable value for fhose servrbes be

/ess than whatever Abalozi's of the subcontractors were."

I have now concluded that my statement in the memorandum that "Iransnef's

claim is, strictly, an enrichment action in the form of fhe condictio ob turpem vel injustam

causa" was wrong. Transnet's claim is for restitutio in integrunl i.e. for

restoration of the status that pertained prior to the relevant agreements with

Abalozi being concluded. Although the principles relating to restitutio itt

integrum are, in a broad sense, governed by the equitable principle that no

person should be enriched at the expense of another, a claim for restittttio in

integrum is not an enrichment action, properly so called.

)
6.

3
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4 The basis for Transnet's claim for repayment of all the payments made to

AbaloziissetoutclearlyinTransnet,sparticularsofclaim.1@t

that occurred in relation to the tenderthe i es and m

and the awarding of the relevant services contract to Abalozis

rendered the ag reement invalid or void, and that the same applies to the

5

irregular extensions of the scope of the agreement that occurred after the

contract had been awarded to Abalozi

Transnet's averments that the irregularities and misrepresentations that

occurred rendered the security services agreement and its extensions

invalid/void are legally sound,2

Transnet now seeks a return to the financial status that pertained prior to its

performing in terms of the void/invalid security services agreement and the

void/invalid scope extensions thereof. lt, accordingly, seeks to recover its entire

performance over the relevant period of time, i.e. all payments made to Abalozi.

Ordinarily a party who seeks restitutio in integrum arising from having

pefformed in terms of a contract that is invalid or has been rescinded, has to

tender return of what he has received under the contract. However, a tender to

return what has been received, and, concomitantly, the ability to effect return, is

not an absolute prerequisite for a claim for restitutio in integrum. lf the claimant

is not to blame for his inability to restore what he has received, and justice

requires it, the ordinary principle that the claimant has to restore what he had

Pleadings par 18 pp 10 - 13

Eastern Cape Provincial Government v Contractprops 25 (Pty) Ltd 2AO1 Ø) SA 142 (SCA) at

par [7]- [9];

Municipal Manager: Qaukeni v FV General Trading 2010 (1) SA 356 (SCA) at [1 1] - [16]:

@

6

7
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I

rece¡ved is deparled from.3 ln allowing a depafture, the court exercises an

equitable discretion that might include attributing a monetary value to the

performance that a party had received, that he is unable to restore.a

Because of the nature of the security services agreement with Abalozi, its being

a contract for the rendering of services, Transnet is obviously unable to restore

anything that its division, Transnet Freight Rail ("TFR"), received in terms of the

security services agreement and its scope extensions. Transnet/TFR is not to

blame for this fact and there is no just reason why it should be debarred from

recovering what it had performed in terms of the invalid agreement(s).

The fact that Abalozi might actually have rendered some services in terms of

the invalid security servíces agreement and its irregular scope extensions,

accordingly, does not prevent Transnet from obtaining the relief that it is entitled

to and that it is seeking in terms of the action.

Arising from my prior involvement with this matter (pedaining to proceedings

before the Transnet Bargaining Council relating to the dismissal of the late Mr

Senamela) I am able to record that it did come to the fore during consultations

with witnesses that Abalozi, via its subcontractors, did to some extent provide

security services that had some value for Transnet. The value was, however,

mostly totally unrelated to the original reason why Abalozi was employed, i.e.

Hall-Thermotank Natal (Pty) Ltd v Hardman, 1968 (4) SA 818 (D) at 834 A - D,

Van Heerden v Sentrale Kunsmiskorporasie (Edms) Bpk, 1973 (1) SA 17 (A) at 31 H -32 D,

Extellndustrial(Pty) Ltd v Crown Mills (Pty)Ltd, 1999 (2) SA 719 (SCA) at 730 H,

Noñh West Provincial Government v Tswaing Consulting CC,2007 (4) SA 452 (SCA) at [16]

-[22]

North West Provincial Government v Tswaing Consulting CC,2007 (4) SA 452 (SCA) at [16]

- l22l

:J

9
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for prevention of cable theft. The value did not arise from whatever Abalozi did

to enable it to compile the reports referred to in paragraph 3 of my letter of

instruction, as quoted above. ln parlicular auditing the state of physical security

that pertained at various train stations and TFR workplaces was not part of what

Abalozi was supposed to do. The value that TFR did receive related rather to

conventional guarding and security services that Abalozi's subcontractors

rendered pursuant to the unauthorised scope extensions of the original security

services agreement. The value of these services was miniscule in relation to

the overall remuneration that was paid to Abalozi.

lnsofar as Abalozi's actions pursuant to the invalid security services agreement

and its irregular scope extensions might have had some value for Transnet and

might have carried an expense for Abalozi (in relation to what it might have paid

subcontractors who rendered the service), Abalozi is not without a remedy. lt

potentially has an enrichment action against Transnet, lt's claim would be for

the lesser of either Transnet's enrichment or its own impoverishment.

Abalozi is, in fact, pursuing an enrichment action in terms of its second

counterclaim in the above proceedings.

Abalozi's counterclaim is not free of legal complication and it will have to rely on

extension of the recognised enrichment actions to be successful. Furthermore,

the onus will be on Abalozi to proof to the court what exactly the services were

that it, in fact, rendered to TFR and that those services enriched Transnet. To

prove that Transnet was enriched, it would have to show that the services

actually rendered had real value for Transnet, i.e. value that can be expressed

in monetary terms.

11

12
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It will be difficult for Abalozi to establish that any services that it actually

rendered in terms of the void/invalid security services agreement and its

extensions carried objective monetary value or benefit for Transnet. Any

objective value or benefit that it would be able to establish in this regard will, in

any event, bear no relationship with the aggregate value of the payments it

received.

For the reasons set out above, my opinion is that the mere fact that Abalozi

might have rendered some services in terms of the irregular security services

agreement and its irregular scope extensions does not justify a withdrawal of

the action that Transnet has instituted against Abalozi.

C( // l/'<

F.G. BA RIE S.C.

Chambers
Group 21
Sandown Village
Sandton
5 December 2012

{þ
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'IRANSNETr
Ms N. Mabandla
Group Executive : Legal Services

Transnet SOC Ltd

SUBJECT

TRANSNET /ABALOZT R|SK ADVTSORY SERVICES (PTY) LTD

COMMENTS / NOTES

,:)

ñl* l*II It 7-ß(3

From: Ndiphiwe Silinga

1O DECEMBER 2012
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Tmnsnet SOC Ltd
Registration
Number
1990,/000900/30

Carlton centre
150 Commissioner
Str. Johannesburg
2001

MEMORANDUM

P.o. Box 72501
Parkview
South Africa, 2L22
T +27 IL 308 3962/235A
E +2'7 LL 308 2348

IRANSNETT

brww. transnet . net

To : Ms Nkuli Mabandla
Group Executive : Legal Seruices

From : Ndiphiwe Silinga, General Manager, Legal Seruices

Date : 10 December 20t2

SUBJECT: TRANSNET/ABALOZI RISK ADVISORY SERVICES (PTY) LTD

1. Having received various monthly repofts which were intended to demonstrate

that Abalozi did in fact render security services to TFR, Group Legal was

requested to obtain a brief opinion from Counsel on whether or not the repoft,
would be sufficient to demonstrate that Abalozi had indeed performed in terms
of the agreement. If so, whether Transnet would be justified in withdrawing the
action it instituted against Abalozi.

2. Advocate F.G. Barrie SC, who is acting on behalf of Transnet in this matter, has

since furnished us with his opinion in which he advises Transnet not to withdraw

the action against Abalozi, for reasons fully set out in his opinion.

3. Advocate Barrie SC's opinion is enclosed herewith.

Ndiphiwe Silinga
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Transnet Limited
Registration
Number
1 990/0 00 900 /30

Carlton Centre
150 Com¡nissioner
Str. Johannesburg
200 r

MEMORANDIIM

P.O. Box 72501
Parkview
South Africa, 2!22
1'+2? 11 308 2350/3962
tr'+2? 11 308 2348

ìRA.NSNET

wm. transnet ,net

To : Mr Brian Molefe, Group Chief Executive

From : Ndiphiwe Silinga, GM Group Legal

Date : 14 March 2013

SUBIECT¡ RESCISSION OF THE DECISION TO BLACKLIST ABALOZI SECURITY

RISKADVISoRYSERVICES(P.rV)LTD,ITSDIRECToRSAND
ASSOCIATED GROUP OF COMPANIES

PURPOSE:

1. The purpose of this submiss¡on is to motivate and recommend to the Group

Chief Executive for the rescission of the decision to blacklist Abalozi Security

Risk Advisory Seruices (Pty) Ltd CAbalozi'), formerly-trading. as G-eneral

Nyanda Security Risk Advisóry Seru¡ces (Pty) Ltd_C'GNSJ from doing fufther

business with Transnet SOC Ltd until 30 lune 2015'

BACKGROUND:

2. On 1 July 2010 Transnet took a decision to place Abalozi, its directors in their

personal capac¡ty, as well as any associated companies owned or managed by

lhose directors, õn the Transnet List of Excluded Tenderers for a period of 5

years, which period is due to expire on 30 June 2015'

3. This decision was taken in accordance with the provisions of the Transnet

Procurement Procedures Manual (.'PPM').

4. On 6 December 2007 Transnet Freight Rail f'TFR) awarded a contract to GNS

for the provision of ce¡tain specialised security seruices for a period of t2
months. The contract was then extended from time to time until it was

terminated with effect from 31 January 2010'

5, Based on evidence placed before it, Transnet believed that GNS had acted in

bad faith in entering into and/or execution of the aforementioned contract.

6. The investigation conducted by Transnet Internal Audit ("TIA", had revealed

that; GNS

6.1. had misrepresented its capacity, resources and experience to execute the

contract,

BB17-CFNT-654TRANSNET-03-700
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POOR PERFORMANCE OR CARRYING OUT THE CONTRACT IN AN

U NSATISFACTORY MANN ER:

r

)

6.2. had colluded with Transnet employees ¡n the award of' and various

extens¡ons of the contract without following laid-down policies and

procedures,

6.3. had carried out the contract in an unsatisfactory manner' and when

called upon to verify whether services invoiced and paid had in fact been

rendered it chose not to co-operate.

Attached hereto is a copy of the memorandum dated 1 July 2010 seeking

approval to place GNS on t-he Transnet List of Excluded Tenderers, marked "4".

GROUNDS FOR RESCISSION :

7. There has been fuÉher developments and or new information that has come

to the fore, since the decision to blacklist Abalozi was taken, which was not

known to Transnet at the time of the decision.

B. During 20t2, in preparation for the civil case pending between Transnet and

Rbaloi¡ arising out of the same contract, TFR furnished Group Legal with

reports on seðurity seruices rendered by Abalozi to Transnet from the date of

inåeption of the côntract to the date of its termination. The purpose of these

reports was to prove that Abalozi did render the required security seruices to

Trãnsnet at the time and did provide monthly reports to TFR.

9. Furthermore TFR as the beneficiaries of the seruices rendered by Abalozi,

never complained about the nature of seruices rendered to them' On the

contrary TFR has expressly indicated that they were happy with the seruices

rendered by Abalozi, as will be shown below.

10. one of the grounds for blacklisting Abalozi was poor performance or carrying

out the contract in an unsatisfactory manner'

11. On 14 January 2013 the Group Executive : Legal Sgw'cï received a

memorandum îto* the General Manager : Rail Network, TFR, Mr Caesar

Mtetwa, the purpose of which was to provide a feedback on the performance

of GNS and the'cost of services they provided in comparison to the current

seruice Provider.

Attached hereto is a copy of Mr C. Mtetwa'S memorandum marked "8"

12. Paragraphs 8-9 of that memo demonstrate the extent to which cable theft

had- signifìcantly declined during the period Abalozi was contracted to

Transnet.

13. Paragraphs 14, 15 and 16 of the memo demonstrate that the GNS contract

monihly avetage costs amounted to R3.5 million when in fact for their
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successors CPI/ARM lV COnSOrtium the average costs per month amounts

to R6.4 million, which is almost double that of Abalozi'

14. Under paragraph 18 of the memo a point is-made.that' the

aforementionedfactsrefutethetwoclaimsthatAbaloziwas
òverpaid and paid for work they did not peÉorm'

ABALOä HAD MISREPRESENTED TTS CAPACTTY AND RESOURCES TO

EXECUTE THE CONTRACT:

15. Evidence presented to Transnet at the time revealed that as a result of their

lack of capacity and resources to èxecute the contract' Abalozi apparently

sub-contracted the contract without ]-FR',s prior approval as was required by

the contract.

16, Abalozi contends that when it was negotiating the contract' it made it clear it

was in a :oini ventuie with run¡i anã Reven. TFR has since confìrmed that

NAIL and Reveft were indeed Abalozi's jo¡nt venture partners and not mere

sub'contractorsandhencetheytooknoissuewiththat.

ABALoaCoLLUDEDWITHTRANSNETCoMPLYEESINTHEAWARDoF
THE CONTRACT AND EXTENSIONS:

17. The TIA investigation also revealed a number of tender and contract

irregularitiet iãtñtn¡tt O ny franiñet employees in confining this tender to

Abalozi and in contracting wittr, ãs *.il ás extending the contract with

Abalozi. These were as t ,.tun of numerous failures to follow Transnet

procureme.i p*ãures-and foliciel As a. result of those irregularities

disciplinary u.[ion was taken ug"ìntt Transnet employees who were alleged

to have committed those irregularities'

18. Whilst it was suspected that Abalozi may have colluded with some Transnet

employees in order to be u*ttO.lthe éontract, however, there is no direct

evidence to corroborate thosá-iuipicions. As a result of lack of such

evidence nnarõü J**.t the benefit of innocence until proven otherwise'

19. In light of the new information stated above' which turn to refute the

reasons wh¡ch;å;ã-pr.iènt o ior oiãcr<listing Abalozi, it will ryt ge fair and

just to continuä ór.ðLr¡rting Abalozi, its Directors and associated group of

comPanies.

AUTHORITY TO RESCIND A DECISION TO BLACKLIST

20. clause 23.8 0f the Transnet Procurement Procedures Manuals ("PPM") dated

6 SePtember 20t2 Provides;
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*THE TRANSNET GROUP CHIEF FINANCIAL OFFICER OR HIS DULY

AUTHORTSED DELEGATE MAY AT ANY TIME' oN GogP--cAUSE

sHowN,RESCINDnoçcTsToNTAKENoRREDUCETHEPERIoDoF
rxclusioN As rNrrrALLY DETERMTNED''

Attached hereto is the relevant page of PPM for ease of reference' marked "C"'

21. As is evident from annexure 
..A,'the decision to place Abalozi on the

Transnet l-¡st oiËxðiuded Tenderers was approved. by the Acting Grou.p

chief Execut¡ve. ii ¡, tt,ererore advisable that the decision to rescind that

blacklisting be approved the Group Chief Executive'

22.ltis my submission that, considering what.is stated above as new facts that

have come * i,gh, rinié tnu decisiõn to blacklist was taken, there are good

reasons in favour of the rescission of the decision to blacklist Abalozi'

RECOMMENDATION :

23. It is recommended that the Group Chief Executive, rescind the decision of the
--' 

ìst¡;it iôiO t" plrà. on the Transnet List of Excluded Tenderers,

(a) GNS /Abalozi,
ioiitt o¡ieao(sj in their personal capacity, and . .

(c) any associatád companies owned or managed by the same director(s)

for a period of 5 Years.

Page 4

Compi

Nkuli

r

Ndiphiwe Silinga
General Manager: Legal Seruices

Date: 14 March 2013

/ffi

la
Group Executive: Legal Seruices

Date: .-¿ lur{ I ì.1 r- ,)

Approved/Uot-âPff óìr€d

M
Group Chief Executive
Date: to\.t\go\3
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Anoj Singh : Group Chief Financial Officer r

o

The Director
Abalozi Risk Advisory Services
61 Boundary Road
Rotandale Ext L

Randburg

Fax No : (011) 880 9723

Email : abalolozi@mics.co.za

Dear Sir

RESCISSION OF BLACKLISTING OF ABALOZI RISK ADVISORY SERVICES
(PTY LTD ("Abalozi"),ITs DIRECTORS AND ASSOCIATED GROUP OF

COMPANIES

Please be advised that Transnet's decision of 1 July 2010, to exclude Abalozi/GNS, its
director(s) in their personal capacity and any associated group of companies owned or
managed by those directors, for a period of 5 years, is hereby rescinded andlor set aside

forthwith.

Yours faithfully

Anoj Singh
Grouo Chief Financial Officer
Date: 'd clq trl.

Tränsnet SOC Ltd Carlton Centre P.O. Box 72501
RegistrationNumber l50Commissioner Parkview,Johannesburg
1990/000900/30 Street South Africa, 2122

Johannesburg f +27 ll 308 2350/3962
2001 F +27 11 308 2348

D¡rectors: ME Mkwanazi (Chairman) B Molefe* (Group Ch¡ef Executive) NK Choubey# MA Fanucchi Y Forbes HD Gazendam NP Mnxasanô N Moola NR Njeke IM Sharma

IB Skosana .F Tshabalala DLJ Tshepe A Singh" (Group Chief Financial Officer)
'Fxtrut¡ve *Ind¡an

Group Company Secretary: ANc Ceba

www.trãnsnet.net
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