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ANGELO AGRIZZI AFFIDAVIT - INDEX TO ANNEXURES
ANNEXURE DESCRIPTION VOLUME PAGE
NUMBER

ANNEXURE A SCHEDULE OF PEOPLE MR. AGRIZZI DEALT WITH 1 107 - 115

| ANNEXURE B RE-EMPLOYMENT AGREEMENT OF MR. AGRIZZI 1 116-135 |
ANNEXURE C SECOND AGREEMENT ENTERED FOR MR. AGRIZZI 1 136 - 152
ANNEXURE D1 IRPS DOCUMENT 1 153-154 |
ANNEXURE D2 IRP5 DOCUMENT 1 155-156
' ANNEXURE D3 | IRP5 DOCUMENT B 157-158
ANNEXURE D4 IRPS DOCUMENT 1 159-160 |
ANNEXURE D5 IRP5 DOCUMENT 1 161- 162

" ANNEXURE D6 IRP5 DOCUMENT 1 | 163-164
ANNEXURE D7 IRP5 DOCUMENT 1 165 - 170
ANNEXURE D8 IRP5 DOCUMENT I 1 171-176
ANNEXURE D9 IRP5 DOCUMENT 1 177-182
ANNEXURE D10 IRPS DOCUMENT 1 183 - 188
ANNEXURE D11 IRP5 DOCUMENT 1 189 - 194
ANNEXURE D12 IRP5 DOCUMENT 1 195-200 |
ANNEXURE D13 IRP5 DOCUMENT 1 201-205 |

" ANNEXURE D14 IRP5 DOCUMENT | 1 206 - 210

" ANNEXURE D15 IRP5 DOCUMENT I 211-215 ,
ANNEXURE D16 IRP5 DOCUMENT 1 216 - 220
ANNEXURE D17 IRP5 DOCUMENT 1 221-225
ANNEXURE D18 IRP5 DOCUMENT 2 226- 229
ANNEXURE D19 | IRPS DOCUMENT 1 230-234
ANNEXURE D20 | IRPS DOCUMENT 1 | 235.238

I
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ANGELO AGRIZZ| AFFIDAVIT - INDEX TO ANNEXURES
ANNEXURE DESCRIPTION | voLume PAGE
_ NUMBER
" ANNEXURE D21 | IRP5 DOCUMENT | 1 239-242 ’
"ANNEXURE D22 IRPS DOCUMENT [ 1 | 243.246 |
" ANNEXURE E1 ORGANIGRAM OF BOSASA IN 2017 1 | 247-248
ANNEXURE E2 ORGANIGRAM OF BOSASA AFFILIATES IN 2017 1 249-250
ANNEXURE F COPY OF AFFIDAVIT PEET VENTER 1 251-267 |
ANNEXURE G | PHOTO OF CAKE FOR JACOB ZUMAS 72" 1 268-269 |
BIRTHDAY
ANNEXURE H UNIVERSITY FEES VINCENT SMITHS’ DAUGHTER .1 270-277
" ANNEXURE J SPECIAL INVESTIGATION UNIT REPORT B4 1 278-344 |
ANNEXURE K 1 FIRST MEDIA REPORTS BOSASA 2005 1 345 - 348
ANNEXURE L | BACKDATED DECLARATION SIGNED BY G. WATSON 1 349-350
" ANNEXURE M | MEDIA REPORT CONCERNING BLAKES TRAVELS 1 351-354
ANNEXURE N DISASTER LOG OF THE BOSASA SERVER 355-357 |
]
ANNEXURE P1 LIST OF CASH RECIPIENTS BY MR. AGRIZZI 1 358-359 |
ANNEXURE P2 LIST OF CASH RECIPIENTS BY MR. AGRIZzI 1 360 - 361
ANNEXURE P3 LIST OF CASH RECIPIENTS BY MR. AGRIZZI 1 362 - 363
" ANNEXURE P4 LIST OF CASH RECIPIENTS BY MR. AGRIZZI 1 | 364-365
ANNEXURE Q1 AFFIDAVIT HENDRIK TRUTER DATED 7 JULY 2009 1 | 366-381 |
ANNEXURE Q2 AFFIDAVIT WILLEM PRETORIUS DATED 20 JULY 1 | 382-387
2009
ANNEXURE Q3 "MEMO SCCU PTA TO NDPP DATED 4 FEBRUARY 1 388 - 392
2010
| ANNEXURE Q4 | MEMO NDPP TO SCCU DATED 8 FEBRUARY 2010 | 1 393395
ANNEXURE Q5 NPA MINISTERIAL MEETING DATED 9 MARCH 2010 = 396 - 399
ANNEXURE Q6 REPORT SCCU TO NDPP DATED 17 NOVEMBER 1 400 - 404
2010 l
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ANGELO AGRIZZI AFFIDAVIT - INDEX TO ANNEXURES
ANNEXURE DESCRIPTION VOLUME PAGE
NUMBER
ANNEXURE Q7 INFO NOTE TO ACTT DATED 17 OCTOBER 2011 2 405 - 416
ANNEXURE Q8 DOC FROM ADV DE KOCK DATED 28 OCTOBER 2 417-443
2011
ANNEXURE Q9 DOC ‘ANNEXURE A’ DATED 1 NOVEMBER 2012 | 2 444 - 469
ANNEXURE Q10 MEMO MWERBI TO SCCU DATED 2 NOVEMBER 2  470-472
2012
ANNEXURE Q11 E-MAILS MS LEPINKA TO NPA HO 22 NOVEMBER 2 473476
2012
ANNEXURE Q12 PROGRESS BOSASA DATED 26 NOVEMBER 2012 2 477 - 480
" ANNEXURE Q13 PROGRESS BOSASA DATED 30 APRIL 2013 2 481- 484
——— 4
ANNEXURE Q14 DRAFT CHARGE SHEET DATED 30 APRIL 2013 2 485 - 500
ANNEXURE Q15 RACKETEERING MEMO DATED 8 AUGUST 2013 2 501 - 555
ANNEXURE Q16 HANDWRITTEN NOTE BY MR. MTI UNDATED I 2 556 - 557
ANNEXURE Q17 HANDWRITTEN NOTE BY MR. AGRIZZI UNDATED 2 558-559
ANNEXURER RECORDING OF MEETING OF MR. WATSON & MR. 2 560 -567 |
MTI
ANNEXURE S INVOICES OF SONDOLO / BOSASA UNDATED 2 568 -578
ANNEXURE T1 COPIES OF LITTLE BLACK BOOK T 2  579-580
ANNEXURE T2 COPIES OF LITTLE BLACK BOOK | 2 | 581-582 |
ANNEXURE T3 COPIES OF LITTLE BLACK BOOK 2 583 - 584
ANNEXURE T4 COPIES OF LITTLE BLACK BOOK 2 585 - 586
| ANNEXURE T5 COPIES OF LITTLE BLACK BOOK 2 587 - 588
" ANNEXURE T6 COPIES OF LITTLE BLACK BOOK T 2 589-530
|
ANNEXURE T7 COPIES OF LITTLE BLACK BOOK 2 591 - 592
ANNEXURE T8 | COPIES OF LITTLE BLACK BOOK 2 - 593-594
ANNEXURE T9 COPIES OF LITTLE BLACK BOOK 2 595 - 596
ANNEXURE T10 COPIES OF LITTLE BLACK BOOK | 2 597 - 598
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ANGELO AGRIZZI AFFIDAVIT - INDEX TO ANNEXURES
ANNEXURE DESCRIPTION VOLUME | PAGE
NUMBER
ANNEXURE T11 COPIES OF LITTLE BLACK BOOK 2 599 - 600
" ANNEXURE T12 COPIES OF LITTLE BLACK BOOK 2 601-602 |
ANNEXURE T13 COPIES OF LITTLE BLACK BOOK 2 603 - 604
ANNEXURE T14 COPIES OF LITTLE BLACK BOOK 2 605 - 606
ANNEXURE T15 COPIES OF LITTLE BLACK BOOK 2 607 - 608
ANNEXURE T16 COPIES OF LITTLE BLACK BOOK 2 | 609-610
ANNEXURE T17 COPIES OF LITTLE BLACK BOOK 1 2 | e1-e12 |
ANNEXURE T18 COPIES OF LITTLE BLACK BOOK 2  613-614
ANNEXURE T19 COPIES OF LITTLE BLACK BOOK 2 | 615-616
ANNEXURE T20 COPIES OF LITTLE BLACK BOOK 2 | e17-618
ANNEXURE T21 COPIES OF LITTLE BLACK BOOK 2 619-620 |
ANNEXURET22 COPIES OF LITTLE BLACK BOOK 2 621- 622
ANNEXURE T23 COPIES OF LITTLE BLACK BOOK 2 623 - 624
ANNEXURE T24 COPIES OF LITTLE BLACK BOOK 2 625 - 626
ANNEXURE T25 COPIES OF LITTLE BLACK BOOK 2 627-628 |
" ANNEXURE T26 COPIES OF LITTLE BLACK BOOK 2 629 - 630
e .
ANNEXURE T27 COPIES OF LITTLE BLACK BOOK 2 631 - 632
ANNEXURE T28 COPIES OF LITTLE BLACK BOOK T © 633-634
ANNEXURE 729 COPIES OF LITTLE BLACK BOOK 2 635 - 636
ANNEXURE T30 : COPIES OF LITTLE BLACK BOOK 2 637 - 638
ANNEXURE T31 COPIES OF LITTLE BLACK BOOK 2 639 - 640
ANNEXURE T32 COPIES OF LITTLE BLACK BOOK 2 641- 642
ANNEXURE T33 COPIES OF LITTLE BLACK BOOK 2 643 -644 |
I L 5
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ANGELO AGRIZZI AFFIDAVIT - INDEX TO ANNEXURES
ANNEXURE DESCRIPTION VOLUME PAGE
NUMBER
ANNEXURE T34 COPIES OF LITTLE BLACK BOOK 2 645 - 646
ANNEXURE T35 COPIES OF LITTLE BLACK BOOK |~ 2 | ea7-6a8 |
ANNEXURE T36 COPIES OF LITTLE BLACK BOOK 2 649 - 650
ANNEXURE T37 COPIES OF LITTLE BLACK BOOK 2 651 - 652 ‘
ANNEXURE T38 COPIES OF LITTLE BLACK BOOK 2 653-654 |
ANNEXURE T39 COPIES OF LITTLE BLACK BOOK | 2 655-656 |
ANNEXURE T40 COPIES OF LITTLE BLACK BOOK 2 657-658
ANNEXURE T41 COPIES OF LITTLE BLACK BOOK 2 659 - 660
ANNEXURE T42 COPIES OF LITTLE BLACK BOOK 2 | eb1-662
' ANNEXURE T43 COPIES OF LITTLE BLACK BOOK R 2 | 663-664
" ANNEXURE T44 COPIES OF LITTLE BLACK BOOK \ 2 | 665-666 |
| ANNEXURE T45 COPIES OF LITTLE BLACK BOOK 2 667 - 668
ANNEXURE T46 COPIES OF LITTLE BLACK BOOK 2 669 - 670
ANNEXURE T47 COPIES OF LITTLE BLACK BOOK 2 671-672 |
ANNEXURE T48 COPIES OF LITTLE BLACK BOOK 2 673-674 |
| ANNEXURE T49 COPIES OF LITTLE BLACK BOOK 2 675 - 676
| ANNEXURE T50 COPIES OF LITTLE BLACK BOOK 2 677-678 |
ANNEXURE TS1 | COPIES OF LITTLE BLACK BOOK s 2 679 - 680
| !
ANNEXURE T52 COPIES OF LITTLE BLACK BOOK | 2 681 - 682
ANNEXURE T53 | CoPIES OF LITTLE BLACK BOOK 2 683 - 684
ANNEXURE T54 COPIES OF LITTLE BLACK BOOK 2 | 685-686
ANNEXURE T55 COPIES OF LITTLE BLACK BOOK 2 687-688
ANNEXURE T56 | COPIES OF LITTLE BLACK BOOK N 2 | 689 -690
| |
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" ANNEXURE DESCRIPTION A VOLUME PAGE

._ NUMBER
ANNEXURE U SPREADSHEET OF 2.5% CALCULATION 2 691 - 696

" ANNEXURE V THANK YOU LETTER FROM DUD MYENI | 2 697 - 698 |

| ANNEXURE W TRANSCRIPT: MR. GUMEDE RECORDING 2 | 699-703 |
ANNEXURE X | TRANSCRIPT: LEYDS, ABRIE GUMEDE RECORDING 2 | 704-708 |

ANNEXURE Y 'PHOTOS OF CASE DOCKET SEEN AT THE HOTEL 2 | 709-726 |

| ANNEXURE Z AFFIDAVIT OF THREAT COMPLAINT 2 | 727-789
ANNEXURE AA AGREZZI PRESS STATEMENT T 2 | 790-794
ANNEXURE BB AFFIDAVIT OF RICHARD LE ROUX y j 2 795-815
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ANGELO AGRIZZI AFFIDAVIT - INDEX TO EXHIBITS
'EXHIBIT ' DESCRIPTION =]
EXHIBIT 53 VIDEO RECORDING AT BOSASA s}
EXHIBIT S4 TRANSCRIPT OF EXHIBIT "S3"
EXHIBIT S5 RECORDING OF ANNEXURE “R” - =
EXHIBIT 56 " RECORDING OF ANNEXURE “W”
‘ |
EXHIBIT S7 RECORDING OF ANNEXURE “X”
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Government, Unons, 50Es, Prvate Sector Gavin Watson Famity

Justice, Crime Prevention, Security
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Gavin Wats

Brother to Gavin Watsat

Gavin Watson's daughter
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Brother & law to Gavin Watson
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"Agreement’ means s seltement agieement ana ar, scnedues neteld ds amendad

from tma 1o time
‘Agrizzi® means Angeio Agrazr keenity Numbar 87 1203 5968 085
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3 y o oG8y
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‘Business means any NEMESs undertaking or service nancucies Oy any o e
inlerested Parties from tme tc ime

‘Confidential Information  means ary ang an soformateh & ang glaung 10 tne
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pubic domawr  whether such informaton s orar of wrinen recorded or storec by
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WA0EY of Damatly coped mMOCHES Lpdated Of direrwsE aleted  or Shignatag. o
OUIgnen Ly O SOMIRG IMS DOSSESSON CUSDTy o7 Ol cnnw Lg% O the Intpresien
Parues or ther agenis heiueny Lyl withouw! beng imited 16 ar wventiong technica: data
soffeare source 16oe research ane develicpment mformaton TeCCHas _iormahgn and
noies Produlls  xrow-Now  ade  secrels ORSIGRS  specihcalons | processes any
fOrmuiBe plarning pioceTLIes BCnn.ques o nfermanon markelng pans srategies arf: ?

SUCIEG DR UTNAN 4,882




SCC- _QUFf Rml uYW«f M | wMTT wiMITI f MDcK
Page: 129 of 1250

AA-120

L)

15

07@4E%1S S1O0UC Jevanpmen: 31ans frantia slalement
finarc:a PrOECHons aco h':t‘rg sroceqates o fnanca ot

CASGRIS Drees casis ann
3T auae
LOASUMErs CHEMS ANT AertS 2MIOyer SEI3IL SONNATY JRVeIODErs A0 eRSLIanTs

L=
Al MRTeS are aetdas o
ANG ske NIGIMANDE A 8Ny CINe MBUETS W tedle 10 P Lus Py of The Hatt =3 Eroe 175

P'ames Ay v raspast B Lo e i alng g el TEAG sy evA bl T ey
Congilium meary Consuu™ Bugmess Consutante Progretan Linted Regsiraion
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Daniel” means Danel Jorr Watsor [decuty Number $41218 5025 554

Effective Date” means tne S.gnature Date
“Gavin’ means Gawin Josepr Wansgn (dentty Numper 480712 5°62 182

intellovate means ingilovae Uncas: Roc Proprietary Limvied Regisiration Nomber
2015/33388307 3 private company INCOrRETated i acC0rIanIe wit the iaws o the RSA

“interested Parties means Bosasa Consuurr Damel anc Gavin a0y interested Party
Snail mean enne’ Of 1Re™ as (he CoOMEx! May 1eguie

Lamozest means Lamozes! Propretar, Loues Registater Nursber 3017, 284 7 ks

A ptvate compan, [CHrpOIGiEn " acCorUancs with e 1aws o' the ASA

Parties mgzans Bosasa Consmum Daner Bavio ang AGIZIc ane "Party shall mean
gidre: of them as (ne context May requirg

“Rand or R means Rang tne ofica: sumercy of ing RSA

"Restraint Period mears a penps 51 10 Jen. years Hom tre 0ay or whieh Aghzz:
ceases 10 be enipicyea by enner Bosasa or Copsdium

‘Restricted Busingss means 37, Dusmess LOQERAKING Of Servie Miner tnan mosa
which are gireclly of inGirectly SONIGRES OF uNdenaker oy ary of e interested Parmies
ANG WC S SImige o’ reigled 1o the Busness in any wav

"Reostricted Clients” means (50Se cienls nat placed Dusingss wit™ ar ¢ o the Interested
Pares uuing o genog 5! 24 dweniy faw’ monias oo oo e Jay gn whieh Agrizz:
CRASER 10 DS RMpIGyad by ¢ ther Bnsasa 3r Consiliym

"REA means the Repuent of Saule Affca

Signature Date” imeans tne cate of signatate of s AGraement by the a8l Pary o
$¢ and

Torm' means the term &! g Agreemen: as sef oul in clause -

3 it Any provision i @ gehrihion 8 @ SuDSIantve provIson confernng 8 fight or NPCSIG an
9BIgaton on 3 Pary men noMIhSanang thal 1 s only a3 defintion effec! snak be
Giver 10 tnat provis:on as o £ were 8 subsianive D owsion 0 the GGy 9 AgreRmant

R any (eference 10 any SINAe TEgLIBLOR 37 Siter BEISIBUCT $7 54 U g referenge 1o 1nae
siatvte regwator o other egisiator 35 3l e Sgnatuie Dale ard as amended o)
Substtec Fomtima io tme k
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South Afrca The janguage o DE Lsed o the artura Droteedings snal be Eagush
Notwithstanoing anything cCnianec o he conwrary ar, oF e Pames M3y Seea enr
and qunctive rele! from a court of compeient MUSSICLGT Winilft shat nol be geerres as ]

waver of any provisions conianed o NG ciause o
INDEPENGENT ADVICE
-

Each oline Paries tc this AGteement hereby acxnow:@oges anc agfe%

R R e R R
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&t nas been Tee 10 SeCure nUBpendent iegal and Diner DIDIESSIONA! av.Ce  ING.utng
Yinancian and taxator advice; as 1o e aature anc effect of an of ‘he pravisans of this

»‘«gr&émen? and 1hal . nas adher 3RS SuCH INJePencent dtvie OF AN spensesd widh

The nanessily of asing s ang

oy

gl of Cre provesiony ol s AQHEWTEN 900 NS IGEYRUCHS Teted: LUNGINed aiv Tae ane

eASONEDIe it all e CrCumSlances Ann Are 1N ACCOIGANND witl e Dacrtng intenions

s
o

2 GOVERNING LAw

LT This Agreement shali i ail respec!s wncluding s 2xistence vauity intgrpretancn
implementation temmunation and enforcements be governeo Dy tne taw of the RSA

For pursoses of applying tor wrgen! reine! and 1 respect of any Malters wngh canno! ne
resolveq Detween e Parmies using CCmTertaly reasorabic efons the Pares rereby
conseri 890 SubME 1O NG POAEXCUSIVE ILNSTCTIOr of tne Mar BAL - of Souin Alnca
Gavteag c0ca! Division "ed = CORARIBSOUIG © Ay TisPUts afsing frdn° e cornscton

@th s »”«g{eemeﬂ

o
<

2 WHOLE AGREEMENT, NO AMENGMENT

210 Trhig Agreement conshluies the wnoe agreemeni bejween the Fartes reldtng o the
subject matier feeo! and superseces any OINEr GISC.SSIOTS agreements  aniigs
UNGBrSIanc.ngs regaraing the sutyec maner herect

217 Ngaodibon 'c novaton amendment §f SONSENSuAl Carienaion ot tis Agreemen! o; any
srovisien of e ngeed or of any aoreement o0 pfexlrange o Liner doCutHent ISSued
or execuled pursuant (¢ or 1 terms af this Agreament ang »o settiemen! &f any disputes
ansng urder this Agreement and nd exienson of ume wawer Of 7edxalion or SUSPensIon
cf o agreement £Ci 16 enforge o7 € SUSPRNC O PLSIDane MR enfuriumant of any Ot ing
provisicns ar terms of s Agreement Cr Of any agigemant Om 2! exchange of other
cocument BSLSE PurswaEnt 1T ar o lerus OF NS AgiRemert Sra D Dingng . NESG

r@corges N a weten Jocument sioned Dy he Parues (o7 0 the tase of ar extension of

UME waiver Of feIgXaton of suspension Sigren by ire Pany grackng such extenson

waver O rEl@xghion; Any such 2xi8NS0nNR WaWer O telaxalnn  SusHension wihich 4 8o

Given Of made $n3d de sircly Jonstuec as reabng singlhy 13 the matter n respeg

WhETreo! Il was made or gver

2% 3 Nocoorat pacwn ge non pelengo snal be of any torce o effec
214 po extensior of hme 0 wawver of felaxator of any ¢ (0@ ProOwSICNS or terms ot g

Agreement of any agreemer! bl of exchange or oiher accoment 1Ssued or exec.led
pursuant to of i terms of tus Agreement shall operate neilngl 85 @0 esloppel aganst

. any Paty n respect of is rghts uncer this Agreement, nor & 35 13 Dreciuge such Party
{save as 10 any exlension waiver OF reigxaton aclk. ally given thargatier rom SRETTISNG
18 ngnis sincliy m accurasnrcs with this Agreeman®

20 & lo the extent permissiig by taw 22 Panty snat DE 0Lund Dy any eXPress o smohed o
B o™ representaiion warranty promise of the ke not rechTded neren  whether o
nduceo a Parly I© enter nio tne Agreemert andior whetrer 1L was neghgent or not

22 NO CESSION OR ASSIGNMENT

Except as expressly provioed 1 the Sonrary m (s Agreement o Parly shaiibe o~ tlipd
0 cede Bssign rans’er or dewegaie 3i or 3y of is Nghls DBGALOTS annar interes: in

LR T i AR R T RA
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STUEr 37 7 ieIMe O (s AQrESment G any thed party Al I DTG WHIED | Onser! ot

e olher Fartes caicr corser! sha 108 pe G EESTNabl, withhelg:

STIPULATIO AL TER)

MO D3t 3T g Agreement $nah CONSLIIE 3 SHowIENT alisr.p favoet of any person who 5
A0 @ Party unless e (G0 0% QUESKOP exbiessly es gl | does COnshilute a

Shpuiatic atner

CosTs

Bosasa shat bear ihe cosls of ang s dental 1o ‘he regotator  preparaticn ang

execution of s Agreemen

SEVERANCE

180y prowssion 31 us Agreement 1O SN Sf A DEWE.CT: 1§ feLne By 3™y COLY
aunimsiral e Dogv of Compele™ UnSILNC I8 Be 1hasd uren'niceagie o hegal e

Qther Lrovis.ong sha tema © o force

i any isvang wnenforceante o Hegal prowvsion wouid Be vaue enforceame or jagal ¢
oM Sart Ol owere celeter e PrOCSICr 80 d Bopry, W Mhdiever moaficauar i
necessary i give effect 1o he commersiai intensor of tne Farues

SIGNATURE

This Agreement is signec by the Pariies on the daies ang at the paces INgCaten belnw

Any reference Ic sigred  signing o1 signature of lnis ACreament shay nowIthstanang
anymmg o the conzrary i Ine Agreemem D& r@ag and ConNsStued as e:C-qug any forem

cf ewrcronic signatue
Ths Agreement may be execuled i counterpans each of which Shat D deemed an
origwal anG &l of winch logeiner snah consliute 0ng ancg he same Agreement as af the
Sigrature Date of ire Party :ast s.gning one of the counielparts

el M 07 ATE gt ﬁOI‘N;:??S!B«":GmQ nal

™1$ ALreR IREEC NN WP S gRINT o 00 tre P

ane Dromere dftneg Partes M@y 557 8 'G05FTLe DF er@l €hr Miefed ann W e not

SUCh facs. mie Or eman £o0, conang ine SGN3iure Di any ciner Pary

The Fares recorc thal 1t is "ol reqdired %or tnis Agleement ' be vaht arg enforceabe
that a Parhy, shali bia- tne pages cof in.s Lgreemen' anaio’ have (s signatare ot thusg
Agreement venfied Dy @ witngss

The persons signng this AGreement i a representalve capaciy wENAN! Iheir authonty to
s so

ISIGHIALUE DAgGes 10 10

Sigese,

SrRE
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SIGNED 3t JV TX/\\[\\-(: on :msj&(g_ sav o! \f\ V\CI e

-

For _CONSILIUM BUSINESS CONSULTANTS
PROPRIETARY LIMNED
Lty authop: :

HE: N

E ] Mmooy

Name ¢f Signator

-

Casignaner ¢ Siznawcr,
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INCORPORATING PROVISIONS KEGAKDING
CONSULTANCY AGHEEMEN!

between

BOsABA OPERATIONS PROPRIETARY LMITED

CoNsiuM BUSINESS CONSULTANTS PROPRIETARY LaeTED

anc

LEADMG PROSPECTS TRADING 111 PROPREETASY LIMITED
and

Gaviy JOSEPH WATSON

AncELO ARy

Hogan
Lovells

b oot 118907
Char et Bnee: Sabugon

rogan Lovels (Soutn Adnce)
2 Feadoan Drive. Sancesn JoNe nestur,
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Parrms

The Parbes to this Agresment are

(a) Bosasa Operations Proprietary Limied,

(t)  Consiwm Business Consultents Propristary Limied
s} Leading Prospects Trading 111 Propristary Limited,
{d) Gavin Joseph Watson; snd

(@) Angelo Agrizz

The Partios agree as sel out below.

INYERPRETATION

i this Agraement, clause hesdings are for convenience @nd shal not be used i
‘nleqeetancn and, unisss the context clearty indicates o contrary enton

angxprossion which densles:
(&) iy gender vicludes the ather genders
b) & natural pereon includes an antificial or jrstic person 8nd vice vaves and

{2} the gingutar ndudes tne plural and woe verss;

the foliowsn expressions shall bear the mesnings essigned o them below and eognae
GXOIESSIUN DABN DNTEIQGIRING Maenings

“Agresment” means this agreement and any schedules hereio, 95 gmendad from bme 1
tane

“Angelo” means Angelc Agrizzi, ioentity Number 871203 5468 085

‘Bosacs® means Bosasa Operstions  Propretery Lerfled,  Regisvation
Number 1961012426107, a pevate company incorporated in SCTOrSUNCe Wit the e o
the RSA;

Business Day” means ony day other than a Setwday, Sunday or official PUDHC NOlgEy
in the RSA;

‘Business’ means sny business, undertaking or service conducied oy a0y of we
Inlerestad Parties, from ime o time;

“Confidentia! information® means any and ail information of sng relating 10 1ne
WPMMBMWuM.m!mmmm
public domain. whether such information is oral or written recorded or stored oy
slectronic, magnatic. siscirmagnelic or other form or process or otherwise in @ Mactine
madable form. transinted from the oniging! form. recompled, made nio a compilation

wholly or petially copred, modified, updated o otherwise aitered, or onginated o

oblained by or coming into possession. custody control or knowlecge of tha Interesie]
Parties or thelr agents. ncluding but without being Bmited to all inventicns. lechinica’ dats
software, scurce Code, Mseerch and development Information, records, Information ane

AA-138
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"Gavin® means Gavia Josaph Watson, identity Number 480712 6162 083,

‘Parties” means Bosasa, Conséium, Lending Prospect. Gevin and Angeio and Party
shaﬁmunekﬂmdmahw'mym;

‘Rmd‘m“ﬂ‘mnmv\oowmofl-m
"Restraint Pariod” means a pasiod of 10 {ten) yoars from 1 Aprll 2017. being the vay ar
which Angeio camses (o be empioyed by both Bosasa or Consilium.

mmmwwmtum. olner than those
which are %Wa undertaken by any of te intarested Parties
and which iy s 0r related 10 the Business in any way,

"Restrictac Clients” means those dents that placed business with a1y of the Interesu-
Partes during a paried of 24 (twenty four) monthe prior ic 1 Apri 2017, being the day o
which Angeio cesses 1o be empioyed by both Bosass or Consliium

"REA" mesns the Republic of South Atrica.

"Signature Oate” means the date of signature of this Agroement by tha iasi Pany o do
%0, and

'Tdm‘mnsmwmafmmumwhdomd

i any pravision in a definfon is & substantive provision confering & right or impasing ar
obigation vr a Party then, ndtwilhstanding that it is only In a definition, effect shali be
given to that provision 28 if it were 8 subsiantive provision In the body of this Agreement

ary riviecensy o any siatute. requiabon o Sther ingislation snail be.s refsrence ¢ s
cltute. reguation or olher leoiletion as st he Signature Béle a0¥ as amandes -
substituted 7om time 1 e E

AA-139
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&:10

24

Kawmnwmumdmymchmonma“mmm, the
mn«!m.mummue-_hmmnm»«fmom
limited appication 10 the relevant clause el besr Bhe meaning ascribed to it for af
mnmdmm.mmmmhasmmnmtmm
n this cisuse 2,

ummmmdmhbumuhmomm.wmmmshmnx

MUMummaymmmmanenday. Hthe las
MdmmnmumommnMIﬂmw.mhﬂm,

muwumummmmn&mm;

any reforence to duys ‘olher than o refarence 1o Business Dsys), months or ypars sha
uamumannulluorm.ummmbo.

expressions dofined & tis A Ol 8hall bear the same meanings in the schocuiss «
ins Agreement which do not themael contain their own conflicling definiticns,

Ne usé of any xpression in this Agreement covering & process available uncer RSA la
such as winding up (vithout imitation eiusdem generts) shall if 8ny of the Parties i
subjact to e law of ay other jurisdiction. be consirsed as induding any equivaient o
analogous proceedings under the law of such cefined on,

any reference i this Agreement 0 & Pacty shall Include s reference 1o that Party's

8ssigns expressly permitted under this Agmement ard, if such Perty « Lquidated o

sequestrated or placed under business mecue 0 teeme of Chapter 8 of the Cumpanies
Act 71 af 2008, be eppicsbie aiso to and binding upon et Party's liquicaior, IruRins o
DUSINESS r€55U0 Pracliboner. as INe case may be:

any refarence in B8 Agroement to any other sgreement o docurment shail be canssue

85 2 reforence 10 BUCH OIher BQreemMent o document 35 Same May have beer or may
from tine 1o tme be, emendad. varied, novalad or suppismented

the words “include”, “Including” and “In padicular” shaft be consirusd as being by way o
exampie or emphesis only and shiall nol pe construed. nor shai thoy toke oflect a:
miting the penarailly of any preceding word/s and
mmummmmw.mmmmmhnmﬁ N
be appliad v the interpratation of this Agreement

BACKGROUSG

Angsio 8 currently employed by Bosass and Consilum and is 3 close business assucia s
of Gavin

Angele has agreed to resign from snd terminate his employment with Bosass w
Consilium, and Gevin, Bosasa and Consilium nave scceptes ANQRIC'S resignaton

Gavin and Angelo have agreed that ANQOIT'S sonvices DE lerminated
he terms recorded beiow,

AA-140
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4.2

5.1

5:2
521

53

The Parie: eccondingly agree as sal out below.
TERmina 10w 0F EMeLoTMeNT
Ambh«abymmmwwmmﬁmsimmm effoct 31
March 2017,

Bosasa and Consilium heredy accept Angelo's resignation of employment as aforesaxs,
Severance

In consideration for Angelo agreeing:

(@  toresign his employment with Bosasa and Consilum. and

()  tobadound by the terms and conditions conlemplated i 1 Agresmet,

an amouni equal to R26.000 000 (twenty six milon Rand) shell be acvanced i

Constium to Angelo, ard failing Consiium 1or any ressan whatsoaver. Leading Prospec:s

shall effect such advance S _
The Severance Amount shall be payabis ac lolows:
moaaawmormzsmzcnnmmmr.mum
deductions or set-off whatscever, into a South African bank account nominsted in wnbng
by Angels; and
msoooooaun«wsmvmwnywmvansmmaanymmm

mmﬂw:mam.iuosmmmmmmmmgbymw,
and

R10 000 0CO an o before 30 Seplember 2017 by electronic funds trangder free of ary
decuctions o seb-Off whiltsosver, ino & South Alrican bank account nominated n writing

by Angelo,

CoMsuTaNCY

mmmw:&hwmmhmsmmmm
exionded. susjsct 10 the review of (he axient of such services from ame 15 ume

(“Caonsultancy Agresment”),

Consiium, anc faling Consilum, tsading Prospects, will pay io Angelo @ monirey
consultancy fes in the gress sum of R150 000.00 (oost to Compan ). ("Consuttancy
Foe™) pius retain Angeld on and pay for the medical akd and 2! g
amemmoa;omzes?mmwnmsomo o agenp
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The Consutancy Fee & 10 be paid monthly in amearns not later than the 25™ of sach
successive month for gs long &s the Consultancy Agresment andures.

DURATION AND TERMINATION OF THE CONSUL TANCY AGREEMENT

Tha Consultancy Agreement shaif commence on the Effeciive Date and shall, Subyect &
the remaincer of this ciouse 7, terminsts on the fifth anniversary of the Effective Dot
subject 1o one calendar ysars notice being given 1o 80 terminate on or befors the founs

Absent notice of lrmingtion being given as sforesaki, the term of he Consuitaccy
Agresment will confinue on @ yeer © year basis, subject lo one calender year's nolice
being given 1o 50 tarmirats, reckoned from the Effective Date

0L for any reason whatsoever shaii not attecr
, gﬁm of this Agreement 1o thg
upon the Patles wnich s e
mination hereol. 8nd such provisions sna |
g afecl. The termination of tis Agreemey'
Agreen not prajudice eny ngh .
the saiki of termination
DiSPUTES IN RELATION TO THE AGREEMENT AND THE CONBUL TANCY AGREEMENT

Nomﬂyuhaﬂhamwbmmnmwmmmnq
Agreament

it gny disputa arises oul of or in connection with the Agreement or ihe Consuttancy
Agresmant thelir implomentation or any other bresch of any parties nghts andin
obligations, or H any party wishes to terminate the Agresmon! o the Conaultancy

Agreement (other: ..‘gudq.nﬁ the provisions of clsuss 6) (coliscve!y refermea
la as the hen the Partes shaii follow the proceduire set oul batow-

(@) Ange:o or any other Interested Party shall give to Brian Bieduryck ("Brian"} waitien
notice of the Dinpute. setting out s nature and #ull particuisrs (Dispute Notice)
togemer wilh any relevant supporting documents. On service of the Dispute
Notce. Angelo, any Interesied Party and Basn shall meet and attempt in goce
faith 10 resoive the Dispute;

{h if Angelo and any interested Party are for any resson unable o resalve (he
oopmmzoﬁunuommmanosspmﬂmmmmm
eny other irleresied Party shall be entitied Io refer the dispute 1 arbitrasion e

envisaged and contemplated in tarms of clause 6.

RESTRAMY OF TRADE
it is recorde: that Angelo, in the course of his duties 8nd BSSOCELON With (e Il s o
Partas:

{a} has aoquirsd considetable know-how retating 1o the Business,

1] has been respcnsible for the development of the Business
cansiderable  know-how  with  reference o
operatonséennd.ct of the Interest Parties.

and has mcqu rso\
&
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{c) has had access 10 Of come nto possession of information confident:a 1 the
Interest Parties inciudng but not imited 1o the Confidente! informaton:

(d)  has had access (o the databoses of e Inkerest Partes and hes Deen Intmate:
concerned with the Business and affairs of the Interes! Partes

(®) mmummnm(ummunumm
of ieaming and acquiring the Yade secrots, business connections and othe
procretary and confidential information pertaining to the Interas! Padties

n the inferest Paries have axpanded considerable time, sffort end resources i o«
developmant of Confidential information, confidential records and goodwill over &
wdm.mmmmuhmbmnsm o

the Business; and
® pess Angalo Gained and (8 ConsURAAl) Wit contnus 1o gan s
91 Angelo acknowledges that, from the fure Date and unti the expiry of the Restrain.

Period, he wil be In & position 1o compete unfairly with the Inlerested Paries s 5 resu,
umjm-aamm%mnm-

9.3 mmmm“,mmﬂhmwpmmwm
business intacmsts of the interesied Parbes and in pariculer the Confidental inforsatio~
oodwill and & stable trained worklorce of the Interested Panies, it is necessary that ha be

restrained hiom camying on certain ectvites which would be harmfui to he Busines:
andior the Interssind Parties, and el Such restraint must be for 8 period which wi

adequately serv the Interesisd Parties from the considerable ooonor'c
presudice eng _ : mage ' mmwsumaam
the Interestod i not (o be 80 restrained.

T4 Angeis wanants and undertakes thal he wil not

() mmmummumpmmmaam&mﬁm,'
any capacity whatsoever M‘u_d principsl, proprietor, agent. oroker
pertner, WM or beneficiary of a trust manager
mamber of @ 9 COM member of 8 voluntary Bssocialon, sharehoider
direclor, empioyes. consultenl conlractor, advisor, financier, demonsirator
mwawhWormwmmemmc
any Resbicted Business or entity carrying on any Restricted Business in the RSE
Or deal with o sngage with any Restricted Clients for the purposes of rendenrg
services that compete with the Business n any respect.

{by at any time communicste with or fumish any informalion or advice 10 3w
de&“uhwmmsmofmmemw«we
Business for the direct or indirect purpase of inducing or causng such omployee
1o leave the empioy of say of the interested Paries andior 1o bocome employe
by or in any way direclly or indirectly interestsd in & nssociated with ary
Restrictad Business: P

{c} from the Signatire Date and untli the axgiry of the Restraint Periog:
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{d}

{e)

i} persusde, Induce, SONCH encourage Of CBUSs BNy employee of the
Business 10 lerminete their employment with any of the Interested Partie:
wmmwawhqmmuunm
Restricted Buainess:

) employ, offer employment 10 or cause employment 1 be offersd o nry
empioyss of the Business. which is not in response 1o an sovertiseme

for employment; or

(i) communicate with or furmish any iormation or advics 1o eny supphe:
customer of the inlerested Paries for he direct or indirect purpose o
Mnmlwmpu.mowmhww
the intarested Parties and/or become 8 supplier of 8 Restricted Busrees

Without lmiting.

oider, mployvs. ConSUBNL. CONUBOID:, BdviSOr, financior
Germonstralorn or ). In any part of the RSA and whether for reward of nct
directy or indirectly undertake or be involved in any Restricted Business.
m.mmmwumm-

{ mwuumnnvmmammwaw
mposed upon him i lerms of this Agresment sre fak anda ressonable arg
70 necessary a3 1o subject matter, sree and duretion and are reasonsbly
8003£31Y In Order 10 Dreserve and 10 ProMCE e proprelary ntereets

) | into s Agreement freely and voluntanly and that rc
588 exist for its. siiher now or 8t any future me that he
ot iy B P G St o e

i o n equsl bargaining position wi't

(i) l’r' 1 which e restranits 0 this Clouse 9 gnd o
% "mmmmwumu;

f . 8ach of them constitules & sepR'als and ndependei

restraint. divisitie and severable from sach of he other restrants anc

WMhmbumwMg.

{1)  each month fiom the Signsture Dals undl the expiry of me

{2)  each province. division or council ares, MUNGEa ares. magisteriai
Gistrict, town and locality faliing within the RSA:

(3) each capacity in rejation 1o ihe Restrictes Busnass wivch Agrizy:

= prohidlied from undertaking in terms of this Agreement sng N
(4)  Po restmint o combingtion of rastraints gl s limited by \

rolorance 1o or inference from mmy other regiefll of, com Lo
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10.
10.1

10.2

10.3

0

s

06

0.7

11

restraings, provided however that the invaldity or unenforceat
dwmuMdMMnmw.n
shal not affact the validity and enforceadiiity of the other restain .
contained in this Agrsement or any combination of such restraints

{n mmmuwmwmmm
MMM“MwNnmmhmm
mm»mmmmmm.mm\
capacity.

(o) Mmmmmammmm‘mmbleﬂe§;a!any O
ummwm.mumammsw
unreasonadlene ss will ba on him

NOoN-ANSCLOSURE UNDERTAKINGS

Angelo shail not, a1 any lime whatsosver whethsr directly of Indiecty. use. divuigs
disctose. any Confidentisl Information. fo any third party except as required by the
interasted Parties.

mmwwmwm.mmmmwmswwmmy
3!l Corfideritist Irifom and records  Angelo shell nol retsin any copies of same
mmw.hwmmm.mummmwymmmm
sforementioned Inerested Party.

Angelo heeby ecknowiedges thal the Confidentel Information has a substanta

: and monetary value to the Interested Parties. and such parties will suffer
Mﬁafdmlmm“\‘dhnmﬁmamrmmm
other than m accordance with the provisions of this Agreerment

Ange o ack awies hmmwbynimmmmcfeuu1w
shaii remain in force indefinitely, notwithstanding the ferminaton of this Agreament or (he
Consultancy Agreement, for any reason whatsogver.

mmumubMMymmnM.mmaxmmmm
requast & ruling trom Brian, ana fafing M. any INtersIBO Ferty. which ing Angerc
agrees (o abide by.

Shoutd Angelo at any stage become swars of sny mproper disciosure o the use o
Contidentis! information by any other person, Angelo will Immediatsty bring tha mate; &
the attention of Brian and the interested Parties.

mmherwmwmmhmmﬁnamsng w thie
Agreement. and no party shall be entited, ather es may be required in law, i discioge e
mh-.utbmymmum

CoNrFLICTY
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12.

12 1

122

123

124

13.
139

13.2

GeEnsRaL WARRANTIES

wawmbnw—Mm.wm han as expressh
providad for ko the conbrary:

élmmwmmbﬂwnaybmmwmpmfmmmwa
mmmmnmm&mmumus»amuw
name, o carry on the business which i conducis and 10 own Bs assets:

«mmwmmmmmwmwmmam
performence of this Agresment:

wmdew“MMMMwﬂam e
mmoﬂlm' Jree: constitute s legal, vali¢ and binging

mmuﬂ,Mdeum hecaunder does nat
and shak not:

{a} mmuuwumnbm
{h) coniravene 8ny provision of its constitutional documents: o

(e} conmu-m.ovmhohnudmdhm of, or constituly a owtaun
unaarmmaot-rm»mehlbom oF any flcence o
mrmwa-lhmabymnmmydmpmmym
fevenues are bound,

80 as to pravant it from perbmiﬁghMummisAgmm.

The Parties Mgt“”ﬂ”ﬂmm addresass sa
y ' Arising out of or in connection with his Agreement al

which aodrasses "'?mmm-mmdakammecﬁonuﬁmm
Agreement uMuMMthuwnardmmmm e

mesammhw‘wmunuwu
(8}  Bosasa at | Windsor Road, Luipaardsviel, Mogese City
E-mail. nolasha. clivier@bosasa.com
Altenbon: Gavin Watson;
by Consitum al: 774 Waterval Rond. Lite Falls, 1724
E-mai ratashe ot @inogans com
Altanbon: Gavin Watson:
) Leading Prospects at: 1 Windsor Road, Luipssrdsel, Maogale Gty
E-mait natasha okvier@hosasa.com : g ‘,'
Atlerton:  GevinWatson /‘7
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133

3¢

14,
4.4

14.2

14.3

+ 10 -

(0} Gavinat oo Mogele Business Park, 1 Windsor Rowd Lunpasrds e,

Mogaie City
E-mail gavin.watson@hosass . com
Altontion: Gavin Watson; ang

{&} Angeic at: 97 Heiderfontein Estates, Cov Willam Nico' and Broadacres

East Fourways,
E-mail; A9 20T N cOm
Phona: 062 902 8091

Attantion: Angeio Agrizzi,

or at such othar address of which the Party concemed may notify te cther Pay 1
witng provided that no mwuummmmm toa
post office box or poste re

wmmumduWMuhmmmz

(@} udeiwmbwumnommmm by the sddvasses -
the date of delivery,

) zfptzstadbyMWMhMbmbomnamdhyme
mmmmwwmmnudmm:or

(&) if ransmilied by electronic med be desmed 1o have bean recetved by the
addresses on the date of successhul trensmiasion,

uniess the contrary ts proved.
Notwithstaating _bumymenMWamn
notos or aclually recatved by one of the Partles from another inciuding by

way of electronic m be adequste writlen notice or communication to such Party,

CO-OPERATION AMD GooD FAITH

mmmnmmmhwmmm:naummm "
fegard to the « relationship In tenms of this Agreement.

The Partios underake 0 act in the utmost good teith with respect 10 each ather's rign-s
mmmwm»wu reasonable MessuTes 10 BNBLTO the realisation ot
the odjectives of this Agreement.

Naither Party snail do. allow 10 be done o causs 1o be done. anylhing which does or ma,
impugn the good name’ and reputation of the other Party.

BREACH

Subject to ciauses 8 and 18, If any Party (the Defaulting Party’) bregches any ol th
provisions of this Agreement and fails 1o remedy such breach within 14 (fourlean) tays m‘b

receipt of wniltan notice from anothar Party (the "Aggriewed Party”) requiing it o do <. .

then the Aggneved Party shall be entitied, without prajudice
torms of this Agreemant (including any right 1o claim A
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16.

17

17.1

7.2

{8
181

18.2

18
19.1

182

«11-

mmwmnnMMdumuhmw
of defaull.

ARBITRATION

Any dispute. controversy or claim ardsing out of or reisting o this Agreement,
inisrpreistion, execution, the temination of or invaliditly thersof. shall, 8t Consiliums cogt
umwnnuuhwmmmdm«um
Mawwrmu The place of abiration shail be n Sandlo

waiver of any provisions comtained in this clause 0.
INDEPEMDENT AOVICE
Each of the Parties 10 this Agresment haredy scknowssdges and agrees that

nmmmaw% pandent legal and other profassional advice (inciudy g
financial and taxation advice) as to 'czul”daudanpmmam
Agreement and Mt i hes either taken such independent BOVICe o has dispensed i
the necassity of doing so; and

anﬁmmmuummumwuammﬁum
Whﬂbwumhmmuwm.

GOovaRmNG Law

mmmunummum‘vamw. intsrmpretation
mpiemsntaton isrmination and enforcement} be govemed by the law of the RSA.

For purposes of apg for urgent relet and n respect of any matiers which cannot be
consent and o Non-exciusive jurisdiction of the High Count of Soutn Africs.
mmehm‘hmeMmhmnnm,
with (ks Agreemant,

WHOLE AGREEMENT, NO AMENDMENT
MWW.MMWMﬁnhwgwﬁmm

-

subject molter hereo! and eupersscies any other discussions, agresments andi
Mmmmmw.

Na addition ts, novation, amendment or consensual cancaliation of this Agreement or ary
m‘uqudqmudmaoomm document ssuec

mmmmamam.m«m«mmﬁ
dammuszuspendaposmr)e_ummtmmﬂsnyof:r.c
Mamu&Madmwﬂdmamv
document 4smdmmmmthU'&wqu9mg
fecorded 1 & written document signed by the Parties (or in the case of an extensio o

Ume. waiver or relaxeton or suspension, signed by the Party granting sueh extensily

walver of iaxalion). Any such extension, walver of relaxation of
gwnnumadem:asﬂuwmnm
wheredof it was made or given.
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18.3
19.4

185

0

21

22
221

222

28

23.1

232

24
24.1
242

-12.

No oal pacum de non petendo shall bo of any force or effect.

ﬁomdmamumamanamam
Agresment or any agreement. bl of axchange or other document issued of execulvy
m»anmu»umuwmummmr
any Party in rospect of &5 rights undar this Agreament. nor 80 85 10 Preciudo such Part,
(s3ve as to any extension, waiver or relexation actually given) thereafter from @XBIial L
s rights strctly in accordance with this Agreemant.

tacit term, representation, wamanty, promise or the ke not recorded herein. whethar
mombmmhmmmuuwam

NO CESSION OR ASSONMENT

Excent as exprossly provided 10 the contrary In this AQeement, o Party shall te et
1o cede. ass.gn, rensfer o ‘Gelagate ail or any of i fights. obiigations andior i ieres!
the other Parties (which consent shall not be Unreasonadly withheia).

STIPULATIC ALTER

mmammwm-mmmwammnmk
M-tM“MMhMMMMﬁﬂmmmmwa
stipuistio eken.

Cosrs

Oome.mm.MMumummw‘smn the
M.mmmuum.

Providoed that 80 3 00 In breach of hs cbligations In lerms of the Agreement andia
4 Consilium, faling whieh. Leading Prospects shaii pay all anc

any legal foos and hat Aagelo may incur oc in the futura tncur « relabion 1¢
any legal matte and howsoever arising from his employment with Bosse:
antvor Consillum

SEVERANCE

unvpmmiondchw_umdoamuon)hﬁwawbymycm b}
mmammbum.wmﬂm; the
other provisicns shall remain in force.

it any invald, unenforcasbie or Megal provision would be veBhid, enforcsable o legal
some pan of t were M.ummmmmmmdrmma i
necessary 1o give effect o the commercial intentson of the Parties

SHHATURE
?n!sﬁa‘mmmmwwummmedammuhphmmmmmw
Any reference 10 “signed”, "signing” of “signatire” of this 1. potwitrstanaiiy
anyming to the contrary it this Agreement be resd and a%e

of electronic signature /
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24.3
4
45

46

<13

This Agreement may b9 executed In counterparts, sach of which shall be deemes o
onginal, and al of which logether shall constitute one and (he ssme Agreamsal as st 1.
Signature Daw of the Party last signing one of the counterparnts.

This Agreement shell be vabd and bincing upon the Partias therain, notwEnslanding ™ha
one or more of the Parties May sign & faceimile or emall copy themac! and whather or no:

such fecsimile or email copy conlains the signalure of any other Party

The Parties record that R is not required for this Agreement to be vald and enforceab ¢
m.mwwuwdmwmmamdm
Agreement verifiad by o withess,

The persons sgning this Agreemant in & representative capacity warren! thes suthority
doso

siongpm_Clearvwaler oamis_|9 dayor  [arcin 2017

For. BOSASA OPERATIONS PROPRIETAR™

()
e A Ug_,\»\ —y
Slgnature ‘
Gpvin §ocedn ot son
Name d‘saznam >
Chiel BExeccdtve ‘
T e C*q*mr
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«14 .

SIGNED at U%%q_gdor? ontis,_ | _dsyor__ /Mack 2017
= For CONSILIUM BUSINESS CONSULTANTS

PROPRIETARY LIMITED
Duly authorised

c:a qri% ' De e %tj QL"CSW%
Direc 25
' Signatory

SIGNED ot __( )&W wiater  onps 1§ day of _ Macdn 2017
For: LEADING novtcn TRADING

M&W\ E o ‘9\-\ \.NQ“E'&.,.'\
LL\‘Q egu&*)\ré.. ()fg‘gﬁ(ﬁf

Desigration of Si

Tssue: 2019-01-26_12:01:08
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.

.\5

sianepat_ () eor ‘f"‘»‘&_{ L onmia_ | dayor m“m\'\

2017
JOSEPH WATEON

45 \ i

L \ i \ L4
S 1’&'{‘* ’“__'
Sigratire é 5: s
Wirgss

snsmmm%_- onih_l_dayd 2017
{4 ANGELO, :

Tssue: 2019-01-26_12:01:08
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South African Revenue Service

Enquiries

0800 00 7277
Approved Date
2015-04-02
Expiry Date
2016-04-01

Tssue: 2019-01-26_12:01:08

Tax Clearance Céﬂiﬁc:;e Nb
0084/2/2015/0006988165 '

Tax Clearance Certificate - Good Standing

Identity Number/ Passport Number 6712035468085
Company Registration Number
Income Tax 0238636146 - A AGRIZZI
Trading Name
Tender Number GoodStanding
It is hereby confirmed that, on the basis of the information at my disposal, the above-mentioned taxpayer has

complied with the requirements as set out in section 256(3) of the Tax Administration Act.
This certificate is valid for a period of 12 months unless otherwise communicated by SARS.

Verification of this certificate can be done at any SARS Reveriue office nationwide.

Photo copies of this certificate are not valid,

SARS reserves the right to withdraw this certificate at any time should any taxes, levies or duties become due
and outstanding by the above taxpayer during the one year period for which the cerfificate is valid.

This certificate is issued fiee of charge by SARS.
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t.mp Cooe AGRIA 1% Aczauet b 208411554
Ethp Muroe MEH A AGRIZZY Branch Code  #20'-
Lmp Addgress 23 LEADWODD SYRER! Paypaint SORNL O
HARGE ZEWEXT 4 “RLG Deparomant LIRS JLTANS i
“3g Job ite ZDNSUL TANT o Mamber 703t 1samposs t
i
] = - e A i,
[ . R —
| Co. Hare SIS, LAY BUSINESS Cn Addri OOROY 304 Paymaent % G 4D qe
' TIMREL L TANTS [ QMDA SILLS O Engaged ok MBI 1]
‘ Ema Goda LGRiA '8 Account Mo 4DWD113R4
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EmoAndmas "7 ERDAD BiREe Parg oty SUMDLLS 7
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Emp. Code AGRA Date Joined Group 1999/05/28 Pay Period 2016/12/31
ehf8Eme 169mQfcAZR0 Date Engaged 1990/05/28
Job Title CHIEF OPERATING OFFICER
Unit 001 . HEAD OFFICE GENERAL Co. Name BOSASA OPERATIONS (PTY) LTD
Dept LEAD - LEADERSHIP
Emp. Code AGRA Date Joined Group 1999/05/28 Pay Period 2016/12/31
Emp. Name Mr A AGRIZZI Date Engaged 1989/05/28 Co. Name ETQDSASA OPERATIONS (PTY)
Known As ANGELO Job Title CHIEF OPERATING  Co. Address M.B.P.
OFFICER
1D Number 6712035468085 Job Grade GRADE E1 WINDSOR RD
Emp. Address ~ HELDERFONTEIN EST Rate Per Hour 1011.93 LUIPAARDSVLE!
KRUGERSDORP

47 NGWENYA STR Termination Date 1739

MIDRAND PAYE Ref. No. 7040723332

1682 Account No. 4084211354 UIF Reg. No.  0309965/9
Cell Phone No. 0829028091 Branch No. 632005
Income Tax No. 0238638146 Payment Type

Earnings Deductions
Description Units Amount Description Units Amount
SALARY 0.00 178 100.00 PAYE 0.00 74 313,24
HOUSING ALLOWANCE 0.00 10 000.00 UIF 0.00 148.72
CAR ALLOWANCE 0.00 12 000.00 ADDITIONAL TAX 0.00 5 000.00
PETROL CARD ALLOWANCE 0.00 292498 PENSION FUND 0.00 11 §76.50
PETROL CARD ALLOWANCE 0.00 -2 924.98 DISCOVERY MEDICAL AID 0.00 11 088.00
MINUS VITALITY 0.00 148,00
VARIABLE ALLOWANCE 0.00 1626.00 FUNERAL 0.00 e
Total Earnings 201 726.00 MERICALRISITRA 0.00 5 544.00
107 848.46

Net Salary

Total Deductions

93 877.54
Company Contributions Year to Date Totals T
Description Units Amount Description Amount
sDL 0.00 2022.35 Tax Paid 629 882.99
Ul 0.00 148.72 Taxable Eamings 1782 296.62
PENSION FUND 0.00 24 043.50 Taxable Company Contributions 1 358.50
DISCOVERY MEDICAL AID 0.00 5 544 .06 Fringe Benefits 254 139.75
VIYALITY 0.00 148.00 Tax Deductible Deductions 291 666.03
FUNERAL 0.00 30.00 Provisions 0.00
Private Contributions 0.00
Total Cost to Company 233 862.67
s "\
npme— — - = i
Loave Balances ' L
Jescription Balance B\Fwd Accrued Taken latce C\Fwd
7

2od showed how much he lovea us by sending His one and only son into the world so that we might have eternal life through him.

Issue: 2019-01-26_12:01:08
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‘Pag e: 171 6PNIREBQITS
Emp Code AGRIA
| Emp Name MR A AGRIZZi
| Emp Address 23 LEADWOOD STREET
| RANGEVIEW EXT 4 KRUG
1739
l
Co. Name CONSILIUM BUSINESS
I CONSULTANTS
Emp Code AGRIA
| Emp Name MR A AGRIZZ!
Emp Address 23 LEADWOOD STREET
RANGEVIEW EXT 4 KRUG
1739
|
’ idNumber 6712035468085
ADDITIONAL INFO
’ UIF 148.72
PENSION 1751500
SKILLS 1834.98
Cost to Company 214648.70
YEAR TO DATE TOTALS
Taxable Earnings 1674065.00
Taxable Perks 147406.50
| Pension Fund 110554.88
Tax Pakf 564195.14
CURRENT PERIOD
Total Perks 17515.00
[ Co. Contributions 19498.70

Issue: 2019-01-26_12:01:08

PO BOX 2094
FLORIDA HILLS
1716
Paypoint SONDOLO IT
Department CONSULTANT
Job Title CONSULTANT
Co. Addr{ PO BOX 2094
FLORIDA HILLS
1716
Paypoint SONDOLO IT
Department CONSULTANT
Job Title CONSULTANT
EARNINGS
SALARY 175150.00
CONTRACT ALLOWA 20000.00
Total Earnings 186150.00

Péyml;nt Dt
Dt Engaged
Account No
Branch Code
Id Number
Payment Dt
Dt Engaged
Account No
Branch Code
Tax Number
DEDUCTIONS

PAYE

UIF

ADD TAX

PENSON

Total Deductions

NETT PAY

J

- 2016M12/31

2010/09/01
4084211354
632005

6712035468085

2016/12/31
2010/09/01
4084211354
632005

0238636146

67395.23

148.72
15000.00
13136.25

~ AA-162
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Tssue: 2019-01-26_12:01:08

PO Box 397, Naneen, 0850, South Afriza m
Fostnet Suite 188, Private Bag X3, Paardekiaal,
Monumert
Yougersdors, 1750 ° D15 307-1161 /011 954-5016 m
086 6247002
@ wwwedshooza ints

’
D’ARCY-HERRMAN & COINC o
Lirnpopo Gauteng 1752 O'krey-Herman & Co / Kis
Tazna Pae 27 oiber ftieat 263 Voorpehkes Rosd @ mail€dah.coza m
@

20 January 2017

To whom it may concern

Dear Sir / Madam,

RE. Update and confirmation of earnings - Mr Angelo Agrizzi with ID
Number: 671203 5468 085

This serves to confirm that Mr Agrizzi has been in the employ of the Bosasa
Group of Companies since May 1998, and holds the office as the Group Chief

Operations Officer.

Mr Agrizzi's current earnings amount to R11,000,000.00 (Eleven Million
Rands) per annum and comprises of a basic salary of R500,000.00 per month
and a fixed annual retention bonus of R5,000,000.00 per annum.

Note that the bonus is not performance related but is treated as a retention bonus
for the period that Mr Agrizzi remains employed by the Group of Companies.

Note for purposes of employment equity returns and confidentiality Mr Agrizzi
is paid in equal sums by Bosasa Operations (Pty)Ltd and Consilium
Consultants (Pty)Ltd.

Should you require any further clarity please feel free to contact our offices or
alternatively the Group Chief Executive Officer, Mr Gavin Watson.

I trust this will suffice.

:t%thfuny,

Associate Director

Tax Practitioner

AA-164
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' S A,i? S INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

ALBERTON
A AGRIZZ| 1528
PO BOX 1357 Tel: 0800007277 Website: www,sars.gov.za
NOORDHEUWEL
1756 bt
Reference number: 0238636146 Always quote this
Document number: 91 ':;e::";"n'::;;be'
Date of assessment:. 2018-05-17 SARS i
Year of assessment: 2017
Type of nent. Additional As ment
Period (days): 265
Due date: 2018-07-01
Second date: 2018-07-31
Assessment Summary Information
R . - d Amount assessed
fncome T ar9res100
Deductions allowed -556321.00
Taxable income 1 26835330.00
Taxable Income/Assessed Loss: |
Tax calculation | =
Assessad tax after rehates 1089924830
Tax credits and adjustments 1073074147
Net amount payable under this assessment after allowable credits | 490940.92

| Compliance Information

'Unprocesser.l payments 0.00 Provisional taxpayer Y
Solacted for audit or verification N -
Dear A AGRIZZI

Thank you for submitting your income tax return for the 2017 year of assessment. Your assessment has been concluded and reflects an amount
payable by you of R 180940.92 . Payment should be made by 2018-07-31 after which interest will accrue on this assessment as from 2018-07-01

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. For a statement reflecting your final balance (including all amounts payable or refundable under any previous
assessment, refunds, payments, additional taxes/ understatement penalties, penalties and interest), please request your statement of account

from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA afier the cormmencement date of the TAA

(ii) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement" is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued afler the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

According to the information you declared in your income tax return, you were liable to pay provisional tax for this year of assessment. Kindly note
that should your tax circumstances remain the same for the next tax year, as a provisional taxpayer you are required to submit an IRPS6 tax return
that reflects an estimate of your taxable income for that tax year. A provisional tax payment based on the estimated taxable income must also
accompany the IRP 6 tax return. For more information on provisional tax, how you can obtain your IRP6 fax return and submission due dates ytil
can visit the SARS website www.sars.gov.za, or you can contact the SARS Call Centre on 0800 00 SARS (7277). ‘|

w you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check
» amounts to ensure: /

. rence Number 0238636146 ITA34_RO 2018.05.00 ]§
i
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1. They are correct
2. They reflect all your taxable income and ailowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised retum.

if you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be delivered fo your nearest SARS branch within
30 days of the date of this assessment or sent via registered mail to the address at the top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch
to you or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your obiigation to pay any amount due is not suspended by any abjection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

; rence Number 0238636146 ITA34_RO 2018.05.00
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'/-S M?S INCOME TAX ITA34
Notice of Assessment
Reference number: 0238636146
Document number: 91
Year of assessment: 2017

t‘ Code | Description and detail | __ Computations & adjustments Amount assessed
Employment income [IRPS/IT3(a)] 2638065800
i T 3805 | Annvalpayment- taxsble 21949154,00 2194915400
D301 income-taxebis T T vete0 1902011.00
3601 | toome - axable 1824365.00 | 162436600
3605 | Annual payment - taxable : 23905000
3817 | Pension fund contributions Fringe Benefit (defined contribuion) 25210500 25210500
kigk] Qther aflowances - taxable 240000.00 240000.00
3101 | Traveling skowance 207774.00 20777400
3817 | Panslon fund contributins Fringe Benefit (defined contiibution) 182436.00 182436.00
3713 | Other aowances - faxatie 12000000 12000000
3810 | Medical Scheme Fees Fringe Benefit 61209.00 61209.00
3801 Acquisition of agsets lass than market vahue 1654.00 1654.00
Local interest Income BT z 1:~4107993160
TN | worest-locat F 5 793,00 | 410992.00
;Investmenl exemption ~23600.00
Income = &y | ] 27391051.00

Deductions allowed

Code | Description and detail Computations & adjustments
=TS ity fund contr ~-350000.00
4020 | Retirementfund contibutions B Y 992633.00 350000 00
Amount b/ from previous year 68198.00
Pension fund contributions 692753.00
annuity hund i 300080.00
Amaunt ¢/ ta noxt year 711031.00

Daduction limited to tessar of RIS0 000 or (27,5% of the greater of the taxable income R 2748533000 or
remuneration R 26772884.00)

Oeduction limited to Taxahle income excluding CGTR  27185330.00, excess amount R 0.0
included in cany-aver amount }

:I’tavel cla.in:;;;il;t allowance -206321.00
Vahicts 1 - B . p '
| Logbook used ¥

Purchase Agreement Yes
Dale of Purchase 2016-10-19
Vahicle registration 20871403
Cost price or cash valug 2015596.00
Kilometras travalied for the period 2016-10-19 - 2017-02-28
Opening kilometres 0
Closing kilomatres 18721
Tta kiometres 18724 =
Busingss kilometres claimed 15503
Buslness kilometres afiowed 15503
Deemed expenditure
Fixed cost based on cost price of cash value 144784.00
Fixed cosl per kilometre 282
Ptrol per kilometra ra
Maintenance per klometre 0.60
Total cost per kilometra i N a4 4.08 |
1 i (d or actual) x calculated cost par kil 717500
Vehicte 2 ) |
! Logbock used TN l
Purchase Agreement Yes
Date of Purchase * 20150115 1
rence Number 0238636146 ITA34_RO 2018.05.00
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YV SARS

Deductions allowed
Code  Description and detail
Vet regisration
Cost price o cash value
Kitomatras travafiad for the period
Opening kilometres
Clasing kilometres
Total kilometros
Business kitometres claimed
Business kilomeires aliowad
Deemed expenditure
Fixed cos{ based on cost price or cash valua

Fixed cost per kifometre
Petrol per kilometre
Maintanance per kilomelre
Tolal cost per kilometre

B eke
\

4014 ' Travel expenses-fied cost

or actual) x cost per

Deductions Allowed T

Taxable j{\como

| Cods | Descriptionand detail
i Tawatloincome - subjectfo noml tax

AA-169

INCOME TAX ITA34
Notice of Assessment

Reference number: 0238636146

Document number: 91

Year of assessment: 2017

Computations & adjustments Amount assessed
QTGTSAAGP T 3
| 284536600
2016-03-01 - 2016-10-13
15831
44778
28047
24503
24503
144784.00 !
1’- .
137
0.80
\ |
527
129146.00 |
j > 208321,00 -208321.00
S —

Compintations & adjustments

| Normal fax 1692191530‘
Rebates -22668.00 |
Primary 13509.00
1 Medical Scheing Fees Tax Cradit H 94168.00
| Subtatal . — . 1009924830
| Employees' tax -10573329.12 |
4102 PAYE - pay a8 you eam 9695374.56 |
4102 PAYE « pay as you esm 877954.56
Previous assessment result | -157412.05
“Current as: rent - befc [ tax credits and Section 89 Quat interest * 3 7 ' = B 13!50_713.‘
.vaisionallaxcredils' = L e = ‘Bm‘i
Seclion 88Qual(Z) intaest on undarpayment of provisional tax * 2243379
; ﬁei Wm&ﬂﬁ_’pb@da ihis_as-sosment‘ g S ]! 19084092
bl 1 bk G Ditis-Farol A0, 5 . . = A _ | S

*“This amourt is separately réﬂecwd on your Statement of Account.

1 daclared that impacts this

Married in community of property

Modical Reb for p helow 65 without a disability

T Contibutions made fo medcal sid
Nedical Scheme Fees Tax Credit:

201603 3
201604 3
201605 3
201606 3
rence Number 0238636146 ITA34_RO
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- " 9168.00 l
181854.00
9168.00

76400
764.00 |
764.00
764,00

2018.05.00




SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 179 of 1250

VSARS s
Notice of Assessment

AA-170

Reference number: 0238636146
Document number: 91
Year of assessment: 2017

201607 3 7 - ™ '
201608 3 764.00
201609 3 764.00
201610 3 764.00 |
201611 3 764.00
201612 3 764.00 1
201701 3 64.00 \
201702 3 764.00 |

Additional Medical Exy Tax Credi e

({(181854.00 - (3168.00 x 4 )) + 97484.00)-(7.5% x 26835330.00)) x 25% |

Grounds for the assessment
DECLARATIUN INCORRECT |

Declaration Section Adjustment Reason
NET SVESTVENT ncomt ACOME CORRECTED |

. N [}
: ence Number 238636146 ITA34_RO 2018.05.00 05/05
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\ %)25 INCOME TAX ITA34
Notice of Assessment
Enquiries should be addressed to SARS:
Contact Centre

AA-172

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tal: 0800007277 Website: www.sars.gov.za :
NOORDHEUWEL
1756 -
Reference number: 0238636146 Always quote this
Document number: 79 ';f:;’g‘n;'a";h“
Date of assessment. 2047-01-3% SARS "
Year of assessment: 2016
Type of assessment: Original Assessment
Period (days): 366
Due date: 2017-03-01
Second date: 2017-03-31
Assessment Summary Information )
|55 & & LIS | Amount assessod
Income 4308867.00
Deductions aflowed -580800.00
Taxable Income ' 1806700
Taxable Income/Assessed Loss:
Tax calculation A [
Assessed tax after rebates 142300947
Tax credits and adjustments -1710039.45
-287088.98

Net amount refundable under this assessment after allowabte credits

Compliance Information

Provisionat laxﬁay;r B == ~

[ Unprocessed payments 0.00 i
Selected for audit or verification Y 1
Dear A AGRIZZI
Thank you for submitting your income tax return for the 20186 year of ent. Your sment has been concluded and reflacts an amount

refundable to you of R -287088.98

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. For a statement reflecting your final balance (including all amounts payable or refundable under any previous
assessment, refunds, payments, additional taxes/ understatement penalties, penalties and interest), please request your statement of account

from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional taxfunderstatement penalty in this nofice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(i) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iif) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the fevy of an Understatement Penality.

Please note, however, that the information provided by you in your income tax return does not match the information in the possession of SARS or
your return has been selected for verification. Attached you will find a letter containing further instructions for you to resolve this. Pletise nute that
any refund which may be due will be withheld pending finalisation of this matter. /

According to the information you dectared in your income tax return, you were not liable for to pay provisional tax for this W ar of agessmift,
Kindly note that should your tax circumstances remain the same, in future, you do not need to submit an IRP6 tax returr/nd pgy 44y provfiiona

. rence Number 0238636146 ITA34_RO 2018.05.00
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Below you wilt find the amounts of income included and deductions allowed in calculating this assessment. It is very impartant that you check

these amounts to ensure:

1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised retum.

If you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be delivered to your nearest SARS branch within
30 days of the date of this assessment or sent via registered mail to the address at the top of this nofice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch

to you or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an abjection or appeal as stipulated in the Tax Administration Act,

Sincerely
ISSUED ON BEHALF OF THE SOQUTH AFRICAN REVENUE SERVICE

L
: 02/05

; 2rence Number 0238636146 ITA34_RO 2018.05.00
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YV SARS

| Godo | Descripton and dea

AA-174

INCOME TAX ITA34
Notice of Assessment

Reference number: 0238636146

Document number: 79

Year of assessment: 2016

= Computations & sdjustments

Em;loymenl income [IRPGIIT3(;)] =

3601 Incame - taxable 155208000
3601 Income - taxable 1488165.00
3605 Annual payment - taxable 655865 00
3713 Other aflowances - laxable 240000.00
3701 Traveling alowance 21545100
s Other sliowances - taxable 120000.00
3810 Medical Scheme Fees Fringe Benesfit §5782.00
380 {Acqu!siﬁon of assets s than ] 152400
| Incama . St 7 *

Deductions allowed
- _Code | Descriptionanddetall

Computations & adjustments

4001

4006

Current pension fund caniib
Deduction {limited o the amount declared} equal lo the greater of.

7.5% of gross refiremant funding income or R1750

Gross refirement funding income

Currentretirement annuity fund

Amount b/ from prévious year

Amount off to next year

Deduction (fimited to the amount dediared) equal to the greater of:

15% of calculatad non-retirement funding income, R1750 or R3500 less pansion fund contributions
Calculated non-retirement funding income

20841600

|

2980515.00 !
1&4800.60-‘
50333.00
-68198.09

Travel clilm against allowance

TVehicte 1
{ Logbook used
Vehidle registration
Cost price or cash valiue
Kilometres travelled for the period
QOpening kilometras
Closing kilomelres
Total idlomelres
Businass kilometras claimed
Businass kilometras aflowed
Deemed expenditure
Fixed cost based on cost price or cash value
Fixed cost per kifometre
Patrol per kilometre
Maintenance per kilomelre
Totat cost per iilometre

| Business kilometres {deemed or actual) x calcuiated cost per kilometre

Vehicle 2
Logboak used
Vehicle registration
Gost price or cash value
Kiometras travelied for the period
Opening kilomelres
Closing kifometres
Tolal kilomelres
Business kllometres claimed
Business kilometres altowed

rrence Number 0238636146 ITA34_RO

1468165.00
655865.00
24000000
215451 00
120000.00

5676200
152400
4308867.00 |

-166835.00

-215451.00

QTGTSAAGP
2645366.00
201540706 - 2016-02-29
0
15831
| 1583t
10984
10884

140797.00

581
130
0.76
187
86416.00

v
COOATXGP
1663789.00
150301 - 2016:02:29
27521
35827
| 06
6918
6918

2018.05.00
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Deductions aliowed

INCOME TAX

AA-175

ITA34

Notice of Assessment
Reference number:
Document number:

Year of assessment:

0238636146
79
2016

Code | Description and detall Computations & adjustments
= De;'mdmre ' I T |
Fied cost based on cosl price or cash value 140787.00
Fixed cost per kilometre ' 16.75 |
Petrof par kilometre 1.30
Maintenance per kilometre 0.76 ‘
Total cost per kilometre i 18.81
i J or actual) x €05t par 130125.06
Vehite 3 g )
Togbook used - B et
Vehidle registration PANMERA GP
Caost price or cash vakie | 2179897.00
Kilometres travefied for the period 20150301 - 2015-07-06
Opaning kilametres | Mo08 [
Closing kitometres | 42253 ‘
Total iometres Cems
Business kilometres claimed 6963
Business kilometres atiowsd 6863
Deomed expenditure |
Fixad cost based on cost price or cash value 140797.00
Fixgd cost per klometre 597 4
| Petrol per kilometre 1.30
| Maintenance per kiomelre B 0.76 ‘
Tolal costper klomolro 7 803
Busi i (0 d or actual) x cost per §5928.00
i 4014 Travel expenses-fixed cost 2147100 l 215451 60
Amount in excess of akowance -§7020.00 |
' — S A [ —d

| Beductions Allowed

Tax calculation
Cods  Description and detail
Normal tax
Rebates

Primary
Medical Scheme Fees Tax Credit
{ Foreign tax credits
| Foreign Tax Credits Refunded / Discharged
' Subtota g -

Computations & adjustments 3

Employees’tax
4102 Paye - pay a5 you eam
4102 Paye - pay as you earn
| Provious assessment result

“This amount is separately raflectsd on your Statement of Account.

Net amounl refundable under this assossmont

declared that impacts this

0238636146

Tssue: 2019-01-26_12:01:08

ITA34_RO 2018.05.00

& A e
2u200
13257.00
8195.00
000
= y 000
| 14230047
. 71009845
101180320
69819525
2.00
28708388 |
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' SMS INCOME TAX ITA34
- Notice of Assessment

Reference number: 0238636146
Document number: 79
Year of assessment: 2016

l Married in community of property
Medi for p betow 65 without a disability o
Contributions made lo medical aid 176440 00 . =T
Medical Scheme Foes Tax Cradit: 919500
201503 4 902.00
201504 4 902.00
201505 4 802.00
201506 3 721.00
201507 3 T21.00
201508 3 721.00
201509 3 721,00
201510 3 721.00
201511 3 721.00
201512 3 721,00
201601 3 | 12100
201602 3 72100 |
Additional Medical Expenses Tax Credits 000
({(176440.00 - (9195.00 x 4 )} + 0.00)-(7.6% x 3718067.00}) x 25%
™
\
\
. rence Number 0238636146 ITA34_RO 2018.05.00 /| 05/05
l\
\

Tssue: 2019-01-26_12:01:08
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 / S‘A,') INCOME TAX ITA34
Notice of Assessment
Enquiries should be addressed to SARS:
Contact Centre

AA-178

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tek: 0800007277 Website: www.
3 : .Sars.gov.za
NOORDHEUWEL
1756 .
Reference number; 0238836146 Always quote this
Document number: 73 '“w'::"c:e'::cfsg“
Date of assessment: 2015-14-22 SARS '

Year of assessment: 20%5
Type of assessment: Originai Assessment

Period (cays): 365
Due date: 2016-01-0%
Second date; 2916-01-31

Assessment Summary Information

lncom; 3984960.00
Deductions allowad ' 52172000 |
Taxable income B 304320000
Taxable Income/Assessed Loss: f = =
Tax caleulation . % ] e
Assessed tax after rebates ‘ 127048175
Tax cradits and adjustments | -1318049.31 |
47567.56

‘ Net amount refundable under this assessment after allowable credits

Compliance information
Unprocessaed payments 0.00 Provisional taxpayer Y

e ! i

Selectad for audit o verification 'Y
Dear A AGRIZZI

Thank you for submitting your income tax return for the 2015 year of assessment. Your assessment has been concluded and reflects an amount
refundable to you of R -47567.56

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. For a statement reflecting your final balance (including all amounts payable or refundable under any previous
assessment, refunds, payments, additional taxes/ understatement penalties, penaities and interest), please request your statement of account

from SARS through the following channels:

- Electronicaily via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is refiected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) if additional tax was imposed befare the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA afier the commencement date of the TAA

(ii) An assessment issued after the date of commencement of tha TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is cansidered to be a continuing

act or amission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penaity.

Please note, however, that the information provided by you in your income tax return does not match the information in the pefsession o SARS or
your return has been selected for verification. Attached you will find a letter containing further instructions for you to resolvethis. Please 1
any refund which may be due will be withheld pending finalisation of this matter. 3

According to the information you declared in your income tax return, you were liable to pay provisional tax for this yeaf of assgssgent.
that should your tax circumstances remain the same for the next tax year, as a provisional taxpayer you are requiredfo subnigt aé IRPf tagfetum
Hflects an estimate of your taxable income for that tax year. A provisional tax payment based on the estimated faxable iffcol
wany the IRP 6 tax retumn. For more information on provisional tax, how you can obtain your IRP6 tax return alid sub i

- ence Number 0238636146 ITA34_RO 2018.05.00
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can visit the SARS website www.sars.gov.za, or you can contact the SARS Calf Centre on 0800 00 SARS (7277),

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return,

If you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be delivered to your nearest SARS branch within
30 days of the date of this assessment or sent via registered mail to the address at the top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch
to you or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an abjection or appeal as stipulated In the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE COMMISSIONER FOR THE SOUTH AFRICAN REVENUE SERVICE

; rence Number 0238636146 ITA34_RO 2018.05.00 02/05
\ ﬁ
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Code | Deserptie nd sstai i Computations & adjustments | _ Amountassessed !

Employment income nRPS/Ea(éif -
3601 | Income - taxable
3601 Income - taxable
3605 Annwal payment - taxable
ans Qther aflowances - taxable
3701 Travelling allowance
713 Other allowances - taxable
3810 Madical Scheme Fees Fringe Benefil
;o 380 Acquisttion of assets less than

Locﬁl lntérest income
4201 Interest - local
Investment axemption
‘Cther lm:éme

Code | Descriptionanddetall
Retirament and i prot s o

4601 | Current pension fund conbib

Deduction (Emited to the amount dedared) equal to the greater of:

7.5% of gross retirement funding income or R1750
Gross refirement funding ncome

4006 Current retirement annuity fund
Amaunt cff to nexl year

Deduction (firnited o the amount daclared) equal o the grealer of.
16% of calculated nor-ratirement funding incame, R1750 or R3500 less pension fund contributions

Caloulated non-retirement funding income.
“Travel clallm néuln!t allowance
C TVehlcle 4

Lagbook used

Vehicle registration

Caost price or cash value

Kometres travefied for the pariod
Opening kifometres
Closing Kilometres
Total kilometres
Business kilomelres claimed
Business kilometres alowed

Deemed expenditure
Fixed cost based on cost price of cash value

Fixed cost per kilometre
Petral per Klomatre
Maintenance per kilometre
Total cast per kilometre

Business kilomotros (deemed or actual) x calculated cost par kilometre

Vehicla 2
Logbook used
Vehicle registration
Cost price or cash value
Kitornetres travelled for the period
Opening kilomelres

'ence Number 0238636146

Tssue: 2019-01-26_12:01:08

ITA34_RO

INCOME TAX

AA-180

ITA34

Notice of Assessment

Reference number:

Document number:
Year of assessment:

0238636146
73
2015

392269500

1433732.00 | 1433752.00
,13""3‘00 | 1371113.00
489013.00 483013.00
240000.00 240000.00
216910.00 | 21691000
120000.00 | 120000,00
50541.00 50541,00
1386.00 1386.00
0.00
400 T
-3924.00
g o 4226500
4226500 ) 4226500
| 396496000

. Computations & adjustments . Am sessad
il T
193497.00 19370
2165953.00
204060.00 15366700
50333.00
113900700
B A7a55800 |
¥
CO0aTXGP
1563789.00
U147 - 20150227
227
27521 ‘
&304 l
| ame |
)
13076000
626 |
15|
o
850
 zEmn
X
PANMERA GP
2179897.00
20140301 20150228
10862
2018.05.00
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VSARS = o
Notice of Assessment
Reference number: 0238636146
Document number: 73
Year of assessment: 2015

Deductions allowed
; Code  Description and detail Computations & adjustments Amount assessed ‘
34008

C!osir_\g} Kifometres
I Total lomelres U5 1
i Business kiometras dlaimed 18230 ‘
Business kilometres allowed 18230 |
Desmed expenditure
Fixed cos! hased on cos! price o cash value 134760.00
Fixed cost per kilamelre o 604
Pelrol per kilometre 1.63
Maintenance per kiiometre 0.71 |
Total cost per kitometre | 8.28
Business kitomatres {dsemed or actual) x cateulated cast per kilometre 150948.00 |
4014 Trave! expenses-fixed cost | 174556.00 | -174556,00
_Deductions Allowed L I R N = T

Taxable income
| Code . Descriptionanddetail

Taxable incoms ~ subjoct to nommal tax

Primary 12726.00
Modical Schema Fees Tax Credit 10296.00
Additioral Madical Expenses Tax Crauit 9764.25
Foreign Tax Cradils Remmed!Disdiarged - 00
Subtotail ; =5 | EE umm,fé
'Employees‘wx | ———r m
4102 Paye - pay a8 you eam 719323.13
4102 Paya - pay as you aam 58835925
Previous assessment result ’ | 0.00
c s - before pr tax credits and Section B8 Quat interest * - [ 4120063
| Provisionaltex redis | | Y
Sestion 89Qualfd) interest an overpayment of provisione tax * . L 366.03
et amount refundable undor this assessment | - 1 s

“This amount is separately reflacted an your Statement of Account,

1 Inf that imp this y

| Married in community of property

Medical Rebates for p
| Contributions made to medical i
Medical Scheme Fees Tax Credit:

201403 &
201404 4
201405 4
201406 4
201407 4

rence Number 0238636146

Tssue: 2019-01-26_12:01:08

below 68 withaut a disability

ITA34_RO

2018.05.00

202164.00

858.00 |

8600 f
858.00 ’
858,00

858,00 (
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VSARS o
Notice of Assessment

AA-182

Reference number: 0238636146
Document number; 73
Year of assessment: 2015

201408 4 858.00
201409 4 858.00
201410 4 858.00
201411 4 858.00
201412 4 858.00
201501 4 858,00
201502 4 858.00

95475

Additional Medical Expenses Tax Credits
(((202164.00 - (10296.00 x 4 )) + 136320.00)(7.5% x 3443240.00)} x 25%

1 ence Number 0238636146 ITA34_RO 2018.05.00

Tssue: 2019-01-26_12:01:08
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Annexure “D10”

Issue: 2019-01-26_12:01:08
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'/ S A_') INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:

AA-184

Contact Centre

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel; 0800007277 Website:
; © WWW.sars.gov.za
NOORDHEUWEL
1756 . —
Reference number: 0238636146 Always quote this
Document number: 7€ ':;ee’:"“n"h“c';‘_‘“"
Date of assessment: 2015-03-28 Pl

Year of assessment: 2014
Type of assessment: Additional Assessment

Period (days): 365
Due date: 2015-03-26
Second date: 2015-04-02

Assessment Summary information

! i ey Amount assosssd |
Income 3406643.00 |
Deductions allowed 42374600
Taxable income l ] = 208289700
Taxable Income/Assessed Loss: |
Tax calculation 1 {
Assessed tax after rbates 101147.80

| Tax credits and adjustments -1055360.70
Net amount payable under this assessment after allowable credits I 45787.10 |

Compliance lnformatio

Unprocessed payments 0.66 3 e Provisional taxpayer ¥ l
Selected for audit or verification N s |
Dear A AGRIZZ!

Thank you for submitting your income tax return for the 2014 year of assessment. Your assessment has been concluded and refiects an amount
payable by you of R 45787.10 . Payment should be made by 2015-04-02 after which interest will accrue on this assessment as from 2015-03-26

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 44624.62. For a statement refiecting your final balance
(including all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties,
penalties and interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all laxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additiona! tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(if) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an “understatement” is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

According to the information you declared in your income tax return, you were liable to pay provisional tax for this year ofAssyssiint. Kindly note
that should your tax circumstances remain the same for the next tax year, as a provisional taxpayer you are required tp£ubrirf] an kP8 tax retumn
that reflects an estimate of your taxable income for that tax year. A provisional tax payment based on the estimated t Jomelnust als
accompany the IRP 6 tax return. For more information on provisional tax, how you can obtain your IRP6 tax return i

can visit the SARS website www.sars.gov.za, or you can contact the SARS Call Centre on 0800 00 SARS (7277).

0238636146 ITA34_RO 2018.05.00

Tssue: 2019-01-26_12:01:08
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Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure:

1. They are correct
2. They reflect all your taxable income and aliowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return,

If you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be delivered to your nearest SARS branch within

30 days of the date of this assessment or sent via registered mail to the address at the top of this notice.
If you are aggrieved by this assessment, you may submit a Notice of Objection {NOOQ) using the form available from eFiling or your nearest branch
to you or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consid
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration

er a motivated application

Act.

Sincerely
ISSUED ON BEHALF OF THE COMMISSIONER FOR THE SOUTH AFRICAN REVENUE SERVICE

ence Number 0238636146 TA34_RO 2018.05.00

Tssue: 2019-01-26_12:01:08
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D S A_r INCOME TAX ITA34

Notice of Assessment

Reference number: 0238636146
Document number: 70
Year of assessment: 2014

Code | Description and detait
{ Employment income HIRPSAT3(a)]

3601 | income - avable ' | 1325254.00 132525400
3601 Income - taxabie 1265953.00 1265853.00
3605 Annual payment - taxable 107500.00 107500.00
3605 Annual paymend - taxabia T e 106113.00
3701 Travefiing allowance 224183.00 224163.00
3713 Other allowsnces - taxable 12000060 120000.00
373 Other allowances - taxable 100000.00 100000.00
3810 | Medical Scheme Fees Fringe Benefit 50556.00 50556.00
3801 Acquisition of assets fess than 1233.00 1233.00

tocal interest Income . B = 105871.00 |
20 loterest-focal 12967100 | 108nm

| Investment exemption -23800.00
income ¥ mw 240054300 |

Deductions aliowed

| CoderRDescrpiSiRICOAElN [ _Computations & adjustments,
Retirement and income protects » 25630600
{4001 | Curentpensionfund contrb 1 178308.00 | ATB308.00

I Deduction {lmitod to the amount declared) equal to the greater of: |
| 7.5% of gross relirement funding income or R1750
H Gross retiremsnt funding income 2548453.00
D aooe | it rvemontmmia e 80000.00 | 8000000
| Deduction (lmited to the amount daclared) equal to the greater of:
| 15% of catoulated non-retirement funding incame, R1756 or R3500 less pansion fund ontrigutions.

Calculated non-refirement funding income 858190.00 i
Trave! claim agsinst allowance = . 16543800
Vehicte 1 \ ' e . 1
| Logbook used Y "'
Vehicle registration PANMERAG
Cosl price or cash value 2179897.00 |
Kilometres travelted for the period 2013-40-08 - 2014-02-28
Opening kilometres [
Closing kilometres 10862
| Total klometres 10862
I Business kilometras claimed 3864
Business kilometras atiowed 8654
Deemed expenditure
Fixed cost based on cost price or cash value 116076.00
Fixed cost per kilometrs 4.29 |
Petrol per kilomeire 148
Maintenance per kilomatre | 071
Total cost per kiometre T |
[} d or actual) x cost per kil §6062.00
IVthﬂD 2 ¥ o - o= I
Loghaok used v T
Vehicle registration : CH29CW GP
| Cost price or cash value | 160130000
Kilometres travelied for the period 2013-03-11 - 2014.02-28
Opening kitometres 0
Closing kilonatres 22278
| Tollkometes 1zt 5 | ~
mnce Number 0238636146 ITA34_RO 2018.05.00
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YV SARS

Page:

Business kiomelres daimed
Businoss kilometres allowed
{ Desmed expenditure
Fixed cost based on cost prica or cash value
Fixed cost per kilometre
Peteol per kifometre
Maintenance per kilometre
Totai cost par kilomstre
Business Kilometres (deemad or actual) x calculated cost per kilomatre
Vehicle 3
Logbook used
Vehicle registration
Cosl price or cash value
Kilomatres travelled for the period
Qpening kilometres
Closing kilemetres
Totat kitomelres
Business ktometres claimed
Business kilometres sllowad
Deamed expenditure
Fixed cost based on cost price or cash value
Fixed cast per kilometre
Pelrol per kilometre
Maintenance par kilomelre
Tolai cost per kiomelre
I Business kitometres (deemed or actual) x eajcuiated cost par kilometre
eticie 4 —_—
' Logbook used
Vehicle registration
| Cost price or cash value
Kiometres travelied for the periad
Qpening kilometres
Closing kilumetras
Talal kiiometres
Busingss kilometres claimed
Business kilomelros allowed
Daemed expenditure
| Fixed cost based on cost price or cash value
Fixed cost per kilometre
Pelrol per kilometro
Maintenance per kilometre
Total cost per kilamefre
Business kilometras {daemed or actual} x calcwlated cost per kitometre
4014 Travet expanses-fixed cost
Medical deductions
Cankibutions mads to medical aid
Handicapped - you, spousa or chiidran
Number of members per month
03/2013 - 0212014
Capping Amount
4474 Employers medical aid confribution

ence Number 0238636146

Tssue: 2019-01-26_12:01:08

AA-187

INCOME TAX ITA34
Notice of Assessment

Reference number: 0238636146

Document number: 7¢

Year of assessment: 2014

Deductions allowed
Cofe  Description and detail Computations & adjustments

Amaount assessed

o’ |8

ITA34_RO

2018.05.00

!

13287
13207
1807500
516
148
on
734
97566.00
Ty
BVO2RJ GP
700000.00
20130301 - 2013-03-24
21778
2401
2304
12§
1125
11807800
337
148
on
555
6246.00
Y
O00AGR GP
WEITTT00
201303:01 - 2013-03-41
15301 |
16484 |
T
1072
1072
116078.00 |
a0t
148
071
519
5564.00
165436.00
T o
N
4
50556.00
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Y SARS —

Notice of Assessment

Reference number: 0238636146
Document number: 70
Year of assessment: 2014

Deductions allowed

|

ConpRana S iments

Excessl.}omponem |

4005 Medical fund contribitions 147288.00

4020 Medical fund expensas nat recavared from medical fund 15468 49

Medical tax credits X 4 -38784.00

Calculation of medical dedvction -123972.00

000

i
4008 Modical expenses (o) ' 0w 050
Deductions Allowed R - e T

¢l A1E O =
Cod | Descriptionand deiall T~ ;SNNRIP RN (S UGN SENNRNRND | Ameumt »

 Taxable Incore ~ subject to norma tax N ) ?m-ﬁ*

L 217800
Primary 12080 00
Medical Scheme Fees Tax Credit 9596.00
Foreign Tax Credits Refunded / Dischargad 000
Subtotal P ' T il T e
| Employees' tax o - T - - —_— e — ]
4102 Paye - pay as you eam §88193.52
4102 Paye - pay 85 you eam 440279.87
Previous assessment resuft =3 3032801
Currant A's;estm;m - M;r: provisional t;x;odﬂs and Section 89 Quat interest * : = —_—HM |
Provisional tax credits * (44
I  Section 89Quat{2) inferest on undi 't of provisional tax * l 3B 70
¢ Y —ay - ——— ——e
b P e . 4578710

1 Inf dectared that | this
Married in communily of praperty j

Grounds for the assessment
ATTE LW AT S D O8N MFOMMTON Mt "Dt

Adjustment Reason
INCOME NOT DECLASED

Declaration Section
NET INVESTMENT INCOME.

; ence Number 0238636146 fTA34_RO 2018.05.00
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./ 5 A,RS INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

AA-190

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel; 0800007277 Waeb: www,
. site: .sars.gov.za
NOORDHEUWEL
1756 '
Reference number. 0238636146 Always quote this |
Document number: 62 ':h"f::“e‘fn":'c'::"
Date of assessment: 2014-02-21 SARS ?

Year of assessment: 2013
Type of assessment: Additionai Assessment

Period (days): 365
Due date: 2014-02-21
Second date: 2014-02-28
Assessment Summary Information
= ., - B Amoun’ assoasec
Income 5119209.00-'
Deductions allowed | 408460.00
Taxable lncome r A - 4710743.00
Taxable Income/Assessed Loss:
Tax calculation H
Assessed tax after rebates 179578360
Tax credits and adjustments ATTO31856
16465.04

Net amount payable under this assessment after allowable credits

Compliance information
Unprocessed payments
Selected for audit or verification N J

Dear A AGRIZZ!

Thank you for submitting your income tax return for the 2013 year of assessment. Your assessment has been cancluded and reflects an amount
payable by you of R 16465.04 . Payment should be made by 2014-02-28 after which interest will accrue on this assessment as from 2014-02-21

Provisional taxpayer Y ’
' |

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 47402.02. For a statement reflecting your final balance
(inciuding alt amounts payable or refundable under any previous assessment, refunds, payments, additionat taxes/ understatement penalties,
penalties and interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is refiected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances,

(i) I additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(ii) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(i) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

According to the information you declared in your income tax return, you were liable to pay provisional tax for this year prassdsment. Kindly note
that should your tax circumstances remain the same for the next tax year, as a provisional taxpayer you are requirefo submit yn IRP6 tax retumn

that reflects an estimate of your taxable income for that tax year. A provisional tax payment based on the estimated taxable inc must also
! n due dates you

v you will find the amounts of income included and deductions aliowed in calculating this assessment. Itfs very i . antfhajfou check
' amounts to ensure.

1 rence Number 02386368146 ITA34_RO 2018.05.00 01/05

Tssue: 2019-01-26_12:01:08
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1. They are correct
2. They reflect all your taxable income and aflowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return.

If you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be delivered to your nearest SARS branch within

30 days of the date of this assessment or sent via registered mail to the address at the top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFing or your nearest branch
to you or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your abligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE COMMISSIONER FOR THE SOUTH AFRICAN REVENUE SERVICE

. “ence Number 0238636146 ITA34_RO 2018.05.00 f
'}
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mcm igmlwwgml T . Computations & adjustments I

Employmeant income [IRPS/IT3(a)}

Page:

Tssue: 2019-01-26_12:01:08

3601 tncome - lexable
3601 Income - taxsble.
3601 tncome - texable
3605 Annual payment - taxabie
3m Travelling altowance
kiak] Other allowances - laxable
3810 Medical aid contributions paid on your behalf
Local Interest Income
4200 Interest- local
Married in community of property - 50% adjustment
Investment exemption
income TR

Deductions allowed

Code | Descrigtionanddessd
and i :
4001 Currend pension fund contrib

Deduction (kmited lo the amount declared) equat bo the greater of:
7.5% of gross retiremant fundting income or R1750
Gross retirernent funding ncome

Travel clalm against allawéiléo ;

Vehicle 1
Laghook used
| Vehicla registration
Caost price or cash value
Kitometres fravefied for the perod
Opening klomatres
Closing kilometres
Total kiomelres
Business kilometres claimad
Businass kilomstres atlowad
| Deemed expendlture
Fixed cost based on cost price or cash value
Fixed cost par kiiomsire
Patrol per kilomatre
Maintenance per kilomatre
Total cost per kilometre

INCOME TAX

AA-192

ITA34

Nofice of Assessment
Reference number:
Document number:
Year of assessment:

0238636146

62

2013

Amount assessad
§082352.08
2000000.00 ] 200000000 |
1246856.00 1246856.00
112186000 1121860.00
300000.00 300000.00
246841.00 246841.00
120000.00 120000.00
46795.00 46795.00
36857.00
119315 00 36857 00
-59657.00
- .00
S0

k {dh oractual) x fated cost per kik
Vehicle 2
Loghook used
Vehicle registration
Cost price of cash value
Kiometres travefled for the pesiod
QOpening kilometres
Closing idlometres
Total kitomatres
Business klometras claimed
Busingss kilometres allowed
Deamed expenditure
Fixed cost based on cost price of cash value

Fixed cost per kilometre

'ence Number 0238636146

o Computaions & adustments
16161900
231386000
- pamrs
D00AGR GP
HS3177.00
2012:08-17 - 20130228
13
15301
15288 -
11650
| 1650 \
|
119683.00
a5
134
068 !
556
- 84750.00
Y
BVO2R GP
760000.00

ITA34_RO

2012:03-18 - 2013-02-03
%4

1773

21748

16224

16224

2018.05.00

A ey

16161900
16161500

-245941.00
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Deductions allowed

Cede  Description and detai

4014

;’ctm! ber kilomelre
Maintenance per kilometre
~ Tolat cost per kilometra
Business kiometras (deemed or actual) x caleulated cost per kilometre
.Vehlclo 3

INCOME TAX

AA-193

ITA34

Notice of Assessment
Reference number:
Document number:

Year of assessment:

Computations & adjustments

0238636146
62
2013

1
068 |

Loghook used
Vahicle registration
Coat price or cash value
Kilomatres travelied for the period
Opening kilometres
Closing kitometres
Tatal kilometres
Business kilomstres claimed
Business kilomelres allowed
Deemed expenditure
Fixed costbased on cost price or cash valua
Fixed cost per kilometre
Petrol per kilemetre
Mainfenance per kilomelra
Totat cost per kilornetre
Business kifometres (deemead or actual) x calcutated cast per kitomatre
'Vehlcle 4
| Logbook used
Vehicle registration
Cost price or cash valug
| Kilorratres travalied for the perind
Opaning kitometres
Closing kilometres
Total kilametres
Business kitometres claimed
Busingss kilomatres sliowed
Deemed expenditure
Fixad cost based on cost prica or cash value
Fixed casf per kiomelre
Petrof par kitametre
Maintenancs per Kilomefre
Total cost per kilomalra
Business kilometres (deemed or actual) x calcutated cost per kitomatre
Trave! expenses-fixed cost
Amount in excess of aliowance

Medical deductions

!

4474

Tssue: 2019-01-26_12:01:08

Confributions made lo medical aid

Handicappad - you, spouse or children

Number of members per month
032012 - 02/2013

Capplng Amount

Employers medical aid contribufion

Excess Component

Medical fund contributions

Medical fund expenses nof recovered from medical fund
Medical tax credits X 4

Caloulation of medical deduction

'‘ence Number 0238636146 ITA34_RO

O00AGR GP
1254843.00
2012:03-01 - 20120947

69603
84917
15914
11764
11764

Ye

BGBIYX GP
31000000
2012.03-01 - 2012.03-18

2670

23189
4w
2
w2

2018.05.00

e

B0 |

6.87
111518.00

119683.00
a4
13
068
616 l

7247200 |

91873.00
a5
147
054
29 ‘
386200
252602.00 -246841.00
-5761.00 | |
0.00

46795.00
46795.00

121707.00
§8965.00
-36864.00
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Notice of Assessment

AA-194

Reference number: 0238636146
Document number: 62
Year of assessment: 2013
Deductions allowed
Code | Description and detall o | Computations & adjustments
0.00
£ 4008 Me(?_i_calexpenses(totagn . ! X . 0.00: oo
/Deductions Allowed F : | 20848000
| Code | Descriptionanddetst ~ °~ ~— ~ =~ == 00 00000 5 3 4 % Amount
4710749,00

Taxablo income - subjoct to nonmal tax

Tax calculation
~ Description and detail

1816439.60

| Narmal tax
Rebates | 20656.00
Primary 11440.00
Medical Schere Fees Tax Cradit 921600
|Subtotal » e prepempey
‘ Employees’ tax - ¥ | 2P  gsptoamy
4102 Paye - pay as you eam 52617389
4102 Paye - pay as you eam 423930.13 |
| Previous asse:sme»ni result | A : 1 30936.98 ‘
< ~ before p tax and 89 Quat i - 814742.80
Provisional lax redils * N A 9 A YTl
204 Provisional payment -800000.00 |
lSedion 89Quat(2) interest on underpayment of provisionat tax * 172224
Hoi amount payable under this assessmant 5 P & AL Y &
*This amount is sep reflected on your aof Acooun,

TR

oW IES SN e

4 Information declared that i P this

| Married in community of property Y
Investment income (excl. exempt dividends) - excluded from comvnunal estate N
|
N

| Capital gainfloss - excluded from communal estale

Grounds for the assessment
ASSESSMENT BASED 0N EORMATON AVARALLE 10 SARS

Declaration Section Adjustment Reason
MET AVESTMENT OO NODME CORRECTED

. rence Number 0238636146 ITA34_RO 2018.05.00

Tssue: 2019-01-26_12:01:08
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’/ S A_i? S INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

Page:

ALBERTON
A AGRIZZI 1528
PO BOX 1976 Tel: 0800007277 Website: www.sars.gov.za
RANDFONTEIN
1760
Reference number: 0238636146 Atways quote this
Document number: 52 m'::?nm;m
Date of assessment: 2012-11-22 SARS "3
Year of assessment: 2012
Type of assessment: Original Assessment
Period (days): 366
Due date: 2013-01-01
Second date: 2013-01-31
: L = . < sl o £ Amount asseseed
Income 1958964,00
Deductions allowed ! 30910100
Taxable income | 1658863.00
Taxable Income/Assessed Loss: {
“Tax calculaion
Assessed tax after rebates 589440.20
Tax credits and adjustments 589233.91
Net amount payable under this assessment after allowable credits ) 20629

Compliance Information
Unprocessed payments 0.00
Selocted for audit or verification Y

Dear A AGRIZZI

Provisional taxpayer Y

Thank you for submitting your income tax return for the 2012 year of assessment. Your assessment has been concluded and reflects an amount
payable by you of R 206.29 . Payment should be made by 2013-01-31 after which interest will accrue on this assessment as from 2013-01-01

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. For a statement reflecting your final balance (including all amounts payable or refundable under any previous
assessment, refunds, payments, additional taxes/ understatement penalties, penalties and interest), please request your statement of account

from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.
(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
(ii) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences aiter the commencement date of the TAA, may

include the levy of an Understatement Penalty.

It should also be noted that the information provided by you in your income tax return does not match the information in the Pos#Tsi of SARS
or your return has been selected for verification. Attached you will find a letier containing further instructions for you to resolvahis, Plelse hote
that any refund which may be due will be withheld pending finalisation of this matter. / _

According to the information you declared in your income tax return, you were not liable for to pay provisional tax for this / ear of s s
Kindly note that should your tax circumstances remain the same, in future, you do not need to submit an IRPS tax retur, and pay -

. rence Number 0238636146 ITA34_RO 2018.05.00 105
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Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure;
1. They are correct

2. They reflect all your taxable income and allowable deductions for the year
If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return.

If you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be delivered to your nearest SARS branch within
30 days of the date of this assessment or sent via registered mail to the address at the top of this notice.

NOTE: Your obligation ta pay any amount dus is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE COMMISSIONER FOR THE SOUTH AFRICAN REVENUE SERVICE

. ‘ence Number 0238636146 ITA34_RO 2018.05.00

Tssue: 2019-01-26_12:01:08
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Y SARS eone rax

Notice of Assessment

Reference number: 0238636146
Document number; 52

Year of assessment: 2012

Code : Dascription vand c_tggil Commations & adiugggfm_a

 Employment income [IRPS/IT3(a)] = ) 196895490
3601 | lncome - taxable 930220.00 990220.00
3601 Incame - {axable 430550.06 430550,00
3605 Annual payment - axabie 8306000 8306000
3605 | Anual payment - axable ' 3605000 36050.00
3701 Travelling afiowance 264000.00 264000,00
3713 Other allowances - asable 12000000 12000000 |
3810 Medical aid contributions paid on your behalf | 45084.00 45084.00

| 196886400

Code | Description and detail
R—m -‘and‘ -,—w ontributi s - — -96655.00
4001 | Gurrent pension fund contrb : T eess00 96655.00
Deduction (imited to the amount daciared) equal to the greater of: |
7.5% of gross refirament funding income or R1750

Gross refirement funding income 1420770.00 |
Travel claim against allowance IR 184506.00
Vaticte 1 - - '
'Loga‘o_ok used Y | =
Vehicle registration BGBIYX GP
Cost price or cash value 310000.09
Kitometres travefled for tha perind 2011-05-05 - 2012-02-29
| Opening Kiometres 1146
Closing kilometres 22870
Total klometres 2524 SR
Business kifometres tlaimed 10240
Businass Klometras allowed | 10240
Deomed expenditure
Fixed castbasad on costprica or cash valve 91873.00 |
Fixed cost per kiomelra ' 351
’ Petrot per idometre “ 0%
Maintenance per kilomelre 054
Totat cost per kilomatre | 439
Business kiometres (deemed ar actual) x calgulated cost per kilometrs 51111.00
Vehice 2 - il
' Logbaok used ¥ I e !
Vehicle registration 000AGR GP
Cost price ar cash value 1254843.00
Kiometres travelled for the peniod 2011-03-01 - 2012:02-29
Qpening kilometres 43049
Closing kilametres 68003 |
Total klometres 25954 |
Businass kitomatres claimed 18482
Business kilometres allowed 18462
Deemed expandititre
Fixad cost based on cost price or cash valua 118683,00 |
Fixod cost per kiometra a1
Petrol per kilometre 113
Meintenance per kilometre 0.88
Total cost per kilometre 642
} Business kilometres (deamed or actual) x caiculated cost per kilometre 118624.00
ence Number 0238636146 ITA34_RO 2018.05.00
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YV SARS

Page:

Deductions allowed

Code  Description and detail
Vehicle 3 ER
Logbook used
Vehicle registration
Cost price of cash value
Kilometras travetied for the period
Opaning kilometres
Closing kitometres
Tola! kiometres
Busingss kilometras tfaimed
Business kitometres sfiowed
Desmed expenditure
Fixed cost basad on cost price or cash value
Fixad cost per kilometre
Petrot per kilomatre
Maintenance per idtometre
Totat cosl par kilomatre

4014 Travel expenses-fixed cost
Medicat deductions
| Contributions made to medical aid
Handicapped - you, spouss o childien
Number of members per month
| 032011 0212012
Capping Amount
4005 Medical fund contributions
4474 Employers madical aid contrbution
3810 Madical gic contributions paid on your befiall

| Excess Component
4020 Medical fund expenses not recovered from medical fund
Gonlributions in excess of capping subject i 7.5
Cateutation of medical deduction

4008 Medical axpanses {lolal)

Business kilometres (deemad or actual) x calculated cost per kiiomeatre

AA-199

INCOME TAX ITA34
Notice of Assessment

Reference number: 0238636146

Document number: 52

Year of assessment: 2012

Y
WGH706P
225000.00
2010301 - 20110605
524
51
6987
523 ‘
5233
6644000
T
n.:a'
035 |
=
481100
18460500 184606.00 |
,' 24000
i .
4
90168.00
508400
i -45084.00
622800
27840.00
59440.00
62928.00
421768.00
000
e . S 000 e TS50
30910100

‘Deductians Allowes

Norral tax
Rebates
| o
: Subtotal
I Employees’ tax
4101 Site -stand. Income tax on empl
4102 Paye - pay as you eant
4101 | Site -stand. Income tax on empl
12 Paye - pay as you earn

ence Number 0238636146

Tssue: 2019-01-26_12:01:08

| <10755,00
10755.00
R KY ] 52040.20
- [ O s
4s,oo| // ,
468393.88
4500 / [
. m102705,06 ' ’
ITA34_RO 2018.05.00 / 04/08
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Y SARS — as

Notice of Assessment

Reference number: 0238636146
Document number: 52
Year of assessment: 2012

Tax calculation

Code__ | ‘Deacription gnd datail oy ™ Complinions & adjeimeits Amount assessad

valloun assessment result r ------- ‘hv—] sop
Current - before p tax credits and Section 89 Quat Interest * o B T ez
Provistnal tax credits | | 804626
204Provisionaf payment -18046.26
Saction 89Qual(2) mteres| on underpayment of provisional fax * 429
Net amount payable under this assessment NS | ~ mm

*This amount is sepsmlelwy veflected an yau1 Statement of Aczount

____Amount assessed

1 declared that impacts this F
Married in community of property Y
Investment income (excl. exempt dividends) - excluded from cormmunal sstate
Capital gainfioss - excluded from communal estate N
=
. ‘ence Number 0238636146 ITA34_RO 2018.05.00 X
[ A
Ly <74
G #

Tssue: 2019-01-26_12:01:08
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V. %}2 S INCOME TAX ITA34
Notice of Assessment
Enquiries should be addressed to SARS:
Contact Centre

AA-202

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tet: 0800007277 ter www
. Website: . Sars.gov.za
NOORDHEUWEL
1756
Reference number: 0238636146 [ Atways quate this
Document number: 45 ';hf‘;:"c?"'::"‘;w
Date of assessment: 2012-02-07 snmsc "

Year of assessment: 2011
Type of assessment: Reduced Assessment

Period (days): 365
Due date: 2012-01-01
Second date: 2012-01-31

Assessment Summary Information

Amo_unt assossed

Income 3 1644692.00
Deductions allowed | -259522.00 |
Taxable income : 138517000 |
Taxable Income/Assessed Loss: \. !
| Tax calcutation )

Assessed tax after rebates | 483738.00
Tax credits and adjustments ! 49502040

1349.37

Neot amount refundable under this assessment after allowable credits

Compliance iInformation
| Unprocessed payments 0.09 Provisional taxpayer Y

'
Salected for audit or verification N
Dear A AGRIZZ!

Thank you for submitting your income tax return for the 2011 year of assessment. Your assessment has been issued and reflects an amount
refundable to you of R -11349.37

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 32032.66. For a statement reflecting your final bafance
(including all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties,
penalties and interest), please request your statement of account from SARS through the following channels:

~ Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depands upon the circumstances.
(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
(ii) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement* is considered to be a continuing

act or omission in terms of the TAA
(i) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

According to the information you declared in your income tax return, you were not liable for ta pay provisianal tax for this year of assessment.
Kindly note that should your tax circumstances remain the same, in future, you do not need to submit an IRPS tax return and pay any provisional
tax. S8

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very i ortang thallyou check
J

these amounts to ensure:
“ gy are correct
[=m] tey reflect alt your taxable income and allowable deductions for the year

rence Number 02386368146 ITA34_RO 2018.05.00
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If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return.

If you are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may within 30 days of this
assessment, submit a Request for Reason using the form available at the branch or via eFifing. Alternatively you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail 1o the address at the

top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch

or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application

for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act,

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

A rence Number 0238636146 ITA34_RO 2018.05.00 02/04

Tssue: 2019-01-26_12:01:08
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YV SARS

INCOME TAX

AA-204

ITA34

Notice of Assessment
Reference number:
Document number:
Year of assessment:

0238636146

45
2011

_ Code | Description and detail
Employment incoma [IRPSIT3(a)]
3601 { Income - taxable
3601 Incoma - taxable
3701 , Travelling afiowanca
3713 iOthsfaiurvfr.arwes-laxab!e
3810 Medical Scheme Feas Fringe Benefit
3801 Acquisition of assets legs than market value

income

Deductions allowed

BER SLLE T L LT

1014456.00

2400000

264000.00

120000.00

4167000
564.00

~ __ Amaunt assessed

164469200
101445800
20400000
26400000
12000000
£167000
584,00
1644892.00

Tssue: 2019-01-26_12:01:08

Code | Description and detai

. Computations & adjustments |

Amount agsessed

and i p!
4001 Cument pension fund contributions

Deduction (Emited to the amount deciared) equal fo the greater of:

7.5% of gross reticemant fundiag income or R1750
Gross retirement funding incoma
Travel claim against atlowance

1116160.00

74580,00

Vehicle 1

Logbook used

Vehicle registration

Cast price or cash value

| Kilometres fravefled for the periad

QOpening kifometres
Closing kiometres
Totatidlometres
Business kilometres tlaimed
Business kitometres allowed

Deamed expenditure
Fixed oost based on cost price o« cash value
Fixed cost per kilomeirs
Petrof per kilomatre
Maintenance per kitometre
Tolal cost per kiometre

cost per kil

i fl {deemed or actual) x
Vengle 2
{ Logbook sed
Vehicle registration
Cost price or cash vatue
Kitomeres travelled for the period
Opening kilometres
Closing kifomalres
Total kilometres
Business kilometres claimed
Business kilometras akowed
Peemed expenditure
Fixed cost based on cost price or cash value
Fixed cost pes kilomelre
Petrol per kilometre
Maintenance per kitomelre
Tota! cost per kilomatra

or actual} x

14 Travel expenses-fixed cost

cost per

D00ACGRGP
1254849.00
20400508 - 2071-02-28
19043
| 43048

Y
§55AGR

771874.00
2016-03-01 - 2011-02-28

ence Number 0238636146

ITA34_RO

2018.05.00

116012.00
393
110
ors l
579

116834.00

116012.00 |
11.51 |
110
018
1837 |

A278 G0

16901200

i

~74550,00
74590 0C

-158012.00
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YV SARS e
Notice of Assessment

Reference number: 0238636146
Document number: 45
Year of assessment: 2011

Deductions allowed

Computations & adjustments Amount assessed

~ Code ' Description and detail
Modical deductions 252000
" Conirbutions made to medicat ald g ¥ I = ~n i
Handicapped - you, spouse or children N
Number of members par month
0372010 - 0212011 4
Gapplng Asmount
4005 Medical fund conbributions 83340.00
4474 Employers medical aid contribution #1670.00
3810 Medicat Schome Fees Frings Banefit 4167¢.00 |
5742000
26920.60
Excoss Component g
4020 Medical fund expenses not racovered from medical fund 22537.00 |
Conirtbutions I excess of capping subject o 7.5 §7420.00 '
Csleulation of medical deduction 79957.00
000
4006 Medical expenses (lotal 2592000 | 250000 |
'Deductions Allowed T T 2592200 |

1385170.00

1 Normat fax
Rebates | .10260.00
] Primary ] 10260.00
Subtotal | T 483738,00 |
- %I Employess' tax ] e 45379523 |
4101 SITE - Slandard income lax on employees 540.00
4102 PAYE - pay as you aam 450202.7%
4101 SITE - Standard income tax on employeas : 287.78
4102 | PAYE - payas you eam i 4208174
Previous axsessmtfﬂ_m;ult ' - ‘ 422217
& - before p 1 tax credits and 8 89 Quat o . 1 s 8 v
Provistonal tax credits * 000
{ Section 88Quat(4) inferest an overpayment of provisiona fax * ] £6.97
_léet amount refundabie under this zssessment St R ErAEY] = 1037

“This amount is separalely reflected an your Statement of Account,

04/04

0238636146 ITA34_RO 2018.05.00 A}

‘ance Number
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Y W INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

AA-207

ALBERTON
A AGRIZZ| 1528
PO BOX 1357 Tel; 0800007277 Website: www.
: e: .sars.gov.za
NOORDHEUWEL
1756
Reference number: 0238638146 Always quote this
Document number: 38 T:e“‘“‘e aumber
Date of assessment: 2010-11-29 P Arowadll

Year of assessment:. 2010
Type of assessment: Original Assessmeant

Period (days): 365
Due date: 2014-01.01
Second date; 2011-01-31

Assessment Summary Information

¥

Income | 12731200
Deductions allowed ~160206.00
Taxable income L 26710800 |
Taxable income/Assessed Loss: , K

Tax calculation i h
Assessed tax after rebates | 320046 40
Tax cradits and adjustments -328335.72
Net amount refundable under this assessment after allowable credits A .ggﬁ'

Compliance Information
Unprocessed payments 0.00 Provisional taxpayer Y

Selected for audit or verification N
Dear A AGRIZZI

Thank you for submitting your income tax return for the 2010 year of assessment. Your assessment has been issued and reflects an amount
refundable to you of R -9373.30

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 206.29. For a statement reflecting your final balance
(including all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties,
penalties and interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
~ At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additionat tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(i) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you.s

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised ret n.

0238636146 ITA34_RO 2018.05.00
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g. Alternatively you may write a letter requesting

assessment, submit a Request for Reason using the form available at the branch or via eFilin
st be sent per registered mall to the address at the

SARS to provide further information as to how the assessment was concluded. This letter mu
top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO} using the form available from eFifing or your nearest branch

or by caliing 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Ac A

Sincerely
ISSUED ON BEHALF OF THE SCUTH AFRICAN REVENUE SERVICE

02/04

A rence Number 0238636146 ITA34_RO 2018.05.00
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'/5 A,')ZS INCOME TAX ITA34
Notice of Assessment
Reference number: 0238636146
Document number: 38
Year of assessment: 2010

Code  Description and detail PA, Computations & adjustments Amount assessed
Employment incame [IRPS/IT3(a)] T T ennw
3607 Tncome - taxable 801580.00 - 80155000
3701 Travedling a¥owance 212200.00 212200,00
3713 Other aligwances - taxable 98000.00 99000,00
3810 Medical Scheme Fess Fringe Benefit = 13968.00 43968.00
3801 Acquisition of assets less than market value 564.00 §64.00
[roe T

Deductions allowed
Code [ Description and detl
Retirement and i protect

| Computations & adjustments

8210200
4001 Cument pension fund conkiibutions 6210200 -52102.00
Deduction {lmited to the amount declared) equat to the greater of:

7.5% of grass retirament funding income or R1750
Gross refirement funding income 0.00
Travel claim against alfowance 0810400
Vehicle 1 h W e '
Loghook used Y
Vehicle registration SGSAGRGP
Cost price or cash value 771874.00
Kilometres fravellad for the pediod 2008-03-16 - 2010-02-28
Qpening kilometres 2
Closing kilomeires 9356
Total kometras =
Business kilometres claimed 5266
Business kiomatres aliowed [
Deemed expenditure
Fixad cost based on cost price or cash valug 0.00
Fixed cast par kilomeire 0.00 |
Patral per kilomatre 0.00
| Maintenance per kifometra 0.00
Talal cost per kilometre { 0.00
Business kitometres (deemad or actual) x calculated cost per kitometre 0.00 |
Vehicla 2 :
Logbaok used ¥
' Vehicls registration 555AGRGP
Cast price or cash value 636000.00
| Kilometras travetied for the period 2009-03-01 - 20080916
Opening kilomelres 118023
Closing kilometres 138562
Tota! kitometros 20533
Business kilomelres dlaimad 13865
Businsss kilomelres afiowed 0
Deamed expenditure
Fixed cost based on cost price or cash vatue 0.00

SN A st |

Fixed cosl per kilomelre 0.0 |
Petrol per kilometre 6.00
Maintenance per kilomstre 0.00
Total cost per klometra ' 000
Business kilomatres {deemed or actual) x cajculated cost per kilometre. 0.00

-108104.00
0.00

4014 Travet expenses-fixed cost ] mé'aoq.oo

0238636146 ITA34_RO 2018.05.00 ; ZS 03/04
it
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'/S : S INCOME TAX ITA34
e Notice of Assessment

AA-210

Reference number: 0238636146
Document number: 38
Year of assessment: 2010

Deductions allowed
Code | Description and detail wd “_ puta ] '

Contnhuuuns made to medical aid iy
‘l-hndiwpw- You, spouse ar chidren ‘ N
Number of members par month
03/2008 - 0212010 ; 4
! Capping Amount i
4005 Medical fund contributions §2056.00
4474 Employsts medical aid contribution 38088.00
3810 Madical Scheme Fees Fringe Benefit ~13968.00
-24120.00
-52056.00
o - 0.00
£xcess Component
4020 Madical fun not  from madical fund } 15685.00
Contributions in excess of capping subject o 7.5 52055.00 |
Csloulation of medicat doduction BTT41.00
= 4
4008 | Medical xponses tts) - 000 0
| Doductions Aunwad e T 5 s = -180200.00

Taxahle income

Rehates 756,00
Primary 9756.00 ‘
Subtotal . . - AN - ; 2004540 |
Employees’ tax T st
410 SITE - Slandard income tax on employees 1044.00
4102 | PAYE -pay as you eam 3M29172 |
1 Previous assessment result osgsgea = 1 i 0.00
[ t - before provi tax cradits and Section 89 Quat interest * 928932
" Provisiong] tax credts { | 3 mee———
Seoton 83Qual{d} interest on overpayment of nmvnsmm lsx P l 8398
ot amount refinidnble under this assessment I m a3

*Thig amount is seperately refiactad on your Statement of Aoeount

1 Information declared that imp ehis a

Married in community of property

ence Number 0238636146 ITA34_RO 2018.05.00 04/04
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 / %) INCOME TAX ITA34
Notice of Assessment

Engquiries should be addressed to SARS:
Contact Centre

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel 0800007277 Website:
i ebsite: www.sars.gov.za
NOORDHEUWEL
1756 —
Reference number: 0238636146 | Always quote this |
Document number: 25 f;f:::"gn't‘;"gb‘"
Date of assessmeni: 2009-11-17 SARSc o

Year of assessment: 2069
Type of assessment: Qriginal Assessment

Period (days): 385
Due date: 2010-01-0%
Second date: 2010-01-3¢

Assessment Summa Information

Incame: 963969.00
Deductions aliowed -188524.00 |
Taxable income i " sasoo |
Taxable Income/Assessed L.oss:

Tax calculation

Assessed tax after rebates ' 248908.00
Tax credits and gdius?ments -276289.44
Net amount refundable under this assessment after allowable credifs ‘g_ = .20632.59

Compliance Information
Unprocessed payments { 0.00 Provisional taxpayer 'y
Selocted for audit or verification N

Dear A AGRIZZI

Thank you for submitting your income tax retum for the 2009 year of assessment, Your assessment has been issued and reflects an amount
refundable ta you of R -29632,59

Please note that this amount only reflects your income tax assessment and does not refiect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 0.00. For a statement reflecting your final balance (including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penaities, penalties and
interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penaity in this notice of assessment depends upon the circumstances.
{i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA} then adjustment to that additional tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
(it) An assessment issued after the date of commencement of the TAA, in respect of any periad that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penaity,

Below you will find the amounts of income included and deductions allowed in calculating this assessment. Itis very important that you check

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return,

0233636146 ITA34_RO 2018.05.00
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assessment, submit a Request for Reason using the form available at the branch or via eFiling. Altematively you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch

or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a moativated appfication

for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

rence Number 0238636146 iITA34_RO 2018.05.00
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Y SARS —_—

Notice of Assessment

Page:

Reference number: 0238636146
Document number: 25
Year of assessiment: 2009

| Code | Description and detail  _ Computstions & scjustments | Amountessessed |
} Employment income [IRPS/1T3{(a)} 963969.00
3601 incoms - faxable == T aemeom . 69216000
3701 | Traveding allowance 175200.00 17520000
3713 Qther allowances - laxable 84000.00 84000 00
3810 Medicat Scheme Foes Fringe Benefit 12045.00 12045.00
3808 Payment of amployee dabt 564.00 564.00

Income

Deductions allowed
Code . Description and detall o : Computations & adjustments
Reti ent and i P 1 i trib 3 o 44990.00

4001 Current penslon fund contributions 44290.00 -44380,00
Deduction (limited o the amount dedared) equal to the greater of; |
7.5% of gross retirement funding income or R175¢ |

| Gross retirement funding income 000
Travel claim against allowance 13528200
Vehicto ¢ 1
Loghook used e v
Vehicia registration §55AGRGP
Cast price or cash value 636000.00
Kilometres traveliad for the peviod : 2008-03-01 - 2009-02-28
Opening kilometres ' 76854
Closing kilometres 118028
Total kitometras 39175 o
Businass kilometres claimed 28088
Business kilometres allowed 0
Deemed expenditure
Fined cost based on cost price or cash vatue 0.00
Fixed cost per kilometre 0.00
{ Pelrol per kilometre 0.60
Maintenance per kilometrs 0.00
Tota! cosl per kifometre { 0.00
Busi (! (et ) or actuaf) x i cost par i 0.00
4014 | Travel expensas-fixed cost ‘ 13528200 13528200
Medical deductions ™ | 2500
! Contributions mademcal aid ) o Y - i TR
Handicapped - you, spouse or children N
Number of members per month
03/2008 - 0212009 4
Capping Amount
4005 Medical fund contributions 46050,00
4474 Employers madical akd contribution 34005.00
3810 Medical Scheme Fees Fringe Benefit ~12045.00 '
-21960.00
~46050.00
000
Excess Component |
4020 Madical fund expenses not recovered from medical fund 20979.00 |
Conlributions in excess of capping subject to 7.5 4605000
Calculation of medical deduction -58777.00
8252.00
+
g = S
; ‘snce Number 0238636146 ITA34_RO 2018.05.00 v, ’ ,-"'
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YV SARS = mosw
Notice of Assessment

AA-215

Reference number: 0238636146
Document number: 25
Year of assessment: 2009

Deductions allowed

{Cods ltssrhionThd duai e utations & adjustm o
o | Wadologmars (o) e e
Oeductiphe Alowedis i T -

Tax calculation

Gt yibeseiplionsna el WS o Compitations & adjustments
Normat tax
Rebates T
Primary L 8280.00 |
Subtotal ey 3 248908.00
Employees' tax ] i B YIRS
4101 SITE~ Standard income tax an employees | 2520.00 ‘
4102 | PAYE-payas you sam 21576944 |
Pravious assessment resuit 3 | 0.00
Current a: t - befare pr i tax credits and Section 89 Quat . = G 204
Provisianat tax credits * (LT
Section 89Quat{d) interast on averpayment of provisionat tax ¢ 25115
'Net amount refundabie under this sescrement O £ e i T e

*This amount is separatefy reflected on your Statement of Actaunt.

U deciared that img this o
Marviad in community of property v - ——
— - - 1

" encoNumber 0238636146 ITA34_RO 2016.05.00 E 04/04
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\ SA_';() 5 INCOME TAX ITA34
Notice of Assessment
Enquiries should be addressed to SARS:
Contact Centre

AA-217

ALBERTON
A AGRIZZI 1528
PO BOX 1357 ) o
NOORDHEUWEL Tet 0800007277 Website: www.sars.gov.za
1756
Reference number: 0238636146 Always quote this
Document number: 16 reference number
when contacting
Date of assessment: 20068-08-23 SARS
Year of assessment. 2008
Type of assessment. Original Assessment
Period (days): 366
Due date: 2008-11-01
Second date: 2008-11-30
Assessment Summary Information
— A8 W . s ! Amount »u6e 000l
ncome 11205%.00
Deductions allowed -207151.00
Taxabis incoma ; 913387.00
Taxable income/Assessed Loss: |
Tax calculation '
Assessed tax after rebates | 308739.60
Tax credits and adjustments | .348145.48
Net amount refundable under this assessment after allowable credits | -40405.68

| Compliance Information
Unprocessed payments 0.00 Provisional taxpayer
Selacted for audit or verification N

Dear A AGRIZZI

Thank you for submitting your income tax return for the 2008 year of assessment. Your assessment has been issued and reflects an amount
refundable to you of R -40405.68°

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed accaunt is R 0.00. For a statement reflecting your final balance (including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties, penaities and
interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(ii) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iit) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penaity.

Below you will find the amounts of income included and deductions alfowed in calculating this assessment, It is very important thayfou check

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calcutation or other error, you should submit a revised ré'urn.

0238636146 ITA34_RO 2018.05.00
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assessment, submit a Request for Reason using the form available at the branch or via eFiling. Alternatively you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice,

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch
or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SQUTH AFRICAN REVENUE SERVICE

A bnce Number 0238636146 ITA34_RO 2018.05.00 (7}
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YKS M 5 INCOME TAX ITA34
Notice of Assessment

Reference number: 0238636146
Document number: 16
Year of assessment: 2008
~ Code | Description and detail e e ___ Computations & adjustments
Employment income [IRPS/IT3(a)}
3601 | Incomo - taxable - = 554720.00
3605 Annwal payment - taxable 309000,05 |
3™m Travefling aliowance - ) ”1'7.'520000
3713 Other akowanices - taxable 84000.00 84000.00
3810 Medical Scheme Feas Fringe Senofit [ 6054.00 605400
3808 Payment of employoo debt 564.00 564,00

Income

Deductions allowed

Code  Description and detail Compirations & adjustmants At assessed
Retirement and in P tributions X 7 =T T as0s600
4001 | Current pension fund contibutons 1 T s ' Fesien
Deduction (fmitad to the amount declared} equat k the greater af: :
7.5% of gross retirement funding income or R1750
Gross retiramant funding income 0.00
Travel clalm against allowance ’ : 9331300
Vehicle 1 N
[ @hook used - | Y |
Vehicle registration 555AGRGP |
Cost prico or cash value 636000.00
Kitometres travelied for the period 2002-03-01 - 2008-02-28
| Opening kilometres 50467
Closing kilometres 76854
Total klametres | e N
Businss kilometres claimed 18796
Business kiometras aliowsd ¢
Deemed expenditure |
Fixed cost based on cost price or cash vatue i 0.00
Fixed cast per kiomelra 000
| Petrol per kiiometre 000
Maintenanca per kilomatre i e 0.0¢
Total cost per iometre Y™ ‘
Business kilomatres (deemed or actual) x calculated cost per kilometre - 0.00
4014 Travel expenses-fived cost ’W"m—azs'ﬁ.ou | 93313.00
Modical deductions e 778200 |
" Conlributions made to medicat aid v | B
Handicapped - you, Spouse or chikdren N
Number of membars per montfy
{13/2007 - 02/2008 4
Capping Amount
4005 Madical fund contributions 32508.00
4474 Employers medical aid contribution 26454.00
7 3810 Medical Scheme Fees Fringe Benafit -8054.00
-20400.00
~32608.00
00 |
Excess Component
4020 Medical fund expenses not recovered from medical fund : 119611.00 |
Contributions in excess of capping subject lo 7.5 32508.60
Calculation of medical deduction ~74337.00 |
ence Number 0238638146 ITA34_RO 2018.05.00 [
L
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WV SARS e
' Notice of Assessment

Reference number: 0238636146
Document number: i6
Year of assessment: 2008

Deductions allowed
| Code ' Description and detail

Computations 8 adjustments Amount assessed

718200

4008 Madical expenses {lataf) 77782.00 1778200
Deductions Allowed R T PN = 20715100

Taxable income
| “Code | Description and detai

Taxable income - subject to normat tax

Tax calculation
Code | Description and dotail

Normat tax

Rebates | ~7740.00

Primary 740,00

| )| : - S B ———

Subtotal . I 308739.80
Employees' tax -Mtas 48

4101 SITE - $tandard income (ax on employees 3080 00

|
4102 PAYE - pay as you eam 34608548
— {

} S5 _‘Pmiousausstmnn!mun s ‘ . 000
Net amount refundable under thi: assessment O ' = et ‘

“This amount is separately reflectsd an your Statement of Account,

1 tnfor clared that impacts this
Marcied in community of property ; @Y, N i
ence Number 0238636146 ITA34_RO 2018.05.00 04/04
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YV SARS = pemm
Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

AA-222

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel: 0800007277 Website: www
- ebsite: .sars.gov.za
NOORDHEUWEL
1756 =S
Reference number. 0238636146 Always quote this |
Document number: 13 'v;':‘e;e"“n:':c“t!“'
Date of assessment. 2007-10-15 "s?ns i

Year of assessment: 2007
Type of assessment: Reduced Assessment

Period (days): 365
Due date: 2007-11-01
Second date: 2007-14-30

Assessment Summary information

Income u ] 1882008.00
Deductions allowed -205398.00
Taxable income 1675610.00
Taxable lncome/Assessed Loss: [ '
Tax calcuiation . o

Assessad tax after rebates | 820044.00
Tax credits and adjusiments -840053.20
Net amount refundable under this assessment after aliowable credits ) i -20009.20 f

Compliance Information
'Unpmcossw payments
Sel d for audit or N |
Dear A AGRIZZ|

Thank you for submitting your income tax return for the 2007 year of assessment. Your assessment has been issued and reflects an amount
refundable to you of R -20009.20

Provisional taxpayer ' B N

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 0.00. For a statement reflecting your final balance (including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties, penalties and

interest), please request your statement of account from SARS through the fallowing channels:

- Electronically via efiling
- Cali the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.
(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustiment to that additionaf tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
() An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(i) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

/
if you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised r-,lum,

0238636146 ITA34_RO 2018.05.00
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assessment, submit a Request for Reason using the form available at the branch or via eFiling, Alternatively you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch
or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

-ence Number 0238636146 ITA34_RO 2018.05.00 02/04
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YV SARS

- Code | Description and detail
Employment income [IRPS/I1T3(a)]

3601 Income « axablo

3605 Annuat payment - taxable

kr7] Travelling alowance

3713 Other allgwances - taxalie

3808 Payment of employee debt

3810 Medical Scheme Faos Fringe Benefit

Deductions allowed
Code  Description and detail

AA-224

INCOME TAX
Notice of Assessment

ITA34

Reference number: 0238636146
Document number: 13
- Year of assessment: 2007

2 1862008.00

" ase000

, 1203334.00

175200.00 17520000

. #ﬂ:j— B 566‘00 564.00

- ——— 331000 10w
1822008.00

Computations & adjustments Amount essessed

| Rtotir t and | protection contr

4001 | Cumrent pension fund contributions

201400

Deduction (fmited to the amount dectared) ecual to the greater of:

7.5% of gross retirement funding incame or R1750
Gross rotiremant funding income

0.00

Travel claim against allowance
'VeM:le L]
{ Lagbook used
Vehicle regisiration
Cost price or cash value
Kilometres travelled for the period
Opening kilometres
Closing kitomelras
Total kilometres
Business kilometres claimed
Businass kiometres aiowed
Doemed expenditurg
Fixed cost based on cost price or cash value
l Fixed cost per kilometre
Petrol per kilometre
Maintanance per kilometre
Total cost per kilometre

Bussts ek

5 |
SSBAGRGP

I 836000.00
2006-03-01 - 2007-02.28
15873
50467

I 34594
24717

[

Lo
0.00
0.00
0.00 |
00
000

{ of actual) x
4014 Travel oxpenses-fixed cost
Medical d-eductlons
| a&m made lo medical aid
Handicapped - you, spouse of children
Capping Amount
Medical fund contributions

Employars medical aid contribution

4005
4474

Excess Component

4020 | Medical fund expenses not recavered from medical fund

4008 Madical expenses {total)

cast per
107321.00 | 072100

120300 |

25821 00
2251000 |
48331.00

e
177317.00 |

| /
s/

-72083.00

Deductions Allowed

4o Description and detsi]

Tax;l—s;e Income - subject to norma! tax

ance Number 0238636146

Tssue: 2019-01-26_12:01:08
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~206308,00

4

! Mgyl nstassad

1675610.00

ITA34_RO 2018.05.00 03104
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YV SARS = memm
Notice of Assessment

Reference number: 0238636146
Document number; 13
Year of assessment: 2007

Tax calculation

oy e nescrivion snd el {=Computations & egjustnants Amount asse

627244.00

Nanmal tax

Rebates 7200 00
Primary 7200.00
Subtotal [ T e
 Employees tax | 5376580
4101 SITE - Stanoard income tax on employeas 3600.00
4102 PAYE - pay as you eam 660165 80
Provious assessment result — ‘ 2371260
liet amount refundable under this asscasment | 2000020
Bk S A i — e

‘:I'his emount is separately reflected on your Statement of Accound,

Married in commur;l'ty of pv;per!y

L ence Number 0238636146 ITA34_RO 2018.05.00 04/04
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\ / WZS INCOME TAX ITA34
Notice of Assessment
Enquiries should be addressed to SARS:
Contact Centre

AA-227

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel: 0800007277 Waebsite:
. ite:  www.sars.gov.za
NOORDHEUWEL
1756 =
Reference number: 0238636146 Always quote this
Document number: 9 ’:hf“:l"“‘ ""’;!'”"
Date of assessment: 2006-07-24 SARS o

Year of assessment: 2006
Type of assessment: Qriginal Assessment

Periad (days): 365
Due date: 2006-09-01
Second date: 2006-09-30
Assessment Summary Information
j o 43 = A _ _Amountpisessed
Income 665705.00
Deductions allowed ! ~148605.00
Taxable income ' b 510000
Taxable Income/Assessed Loss: }
Tax calculation P 4
Assessed tax after rebates I 166540.00
Tax credits and adjustmants 18140538
f -14865.38

Net amount refundable under this assessment after allowable credits

| Compliance Information
i Unprocessed paymants 0.00
Selected for audit or verification N

Dear A AGRIZZI

i Provisional taxpayer N

Thank you for submitting your income tax return for the 2006 year of assessment. Your assessment has been issued and reflects an amount
refundable to you of R -14865.38

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 0.00. For a statement reflecting your final balance (including
all amounts payabie or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties, penalties and
interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on alf taxes
payable after the due date so you are advised to pay in full an or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.
(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(if) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencemeny
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an *understatement” is considered

act ar omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencemenifate of tha TA , may

include the levy of an Understatement Penaity, ’

o

®

o

,§.
—f
=4

5

@

Below you will find the amounts of income included and deductions allowed in calculating this assessment, It is very impeftant that yoff ot

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

E are unsure as to how the assessment was concluded or the reasons for any of the adjustments made, you may within20 dals ' this
J 01/03

0238636146 ITA34_RO 2016.05.00 %
(A~

s
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assessment, submit a Request for Reason using the form available at the branch or via eFiling. Altematively you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch

or by calling 0800 G0 SARS (7277). You have 30 days from the date of this assessment in which to de this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

‘ence Number 0238636146 ITA34_RO 2018.05.00 02/03
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W INCOME TAX ITA34
Notice of Assessment

Reference number: 0238636146
Document number: 9
Year of assessment: 2006
i Description and detail n . Computations. & adjusiments
Employment incame (IRPST3(a)] - ' 64510500
3601 | Income - taxable - 3680000 ’ R ——"
3605  Annual payment - taxable B 39141 oo 3014100
3701 Traveling showance ' 175200, 00 175200.00
3808 Paymant of employee debt = 564 oo , 56400
3713 Olher alowances - taxatla | $4000.00 84000.00
F | #65705.00

Deducﬁons allowed

_Code _ Descripionanddetat : | Computations & adjustments
Rot and i prot i ) : B 20200

4001 | Cument pension fund contibutions 784200 234200
Deduction (iimited to the amount declared) equal to the greater of: ’
1.5% of gross retirement funding income or R1750

Gross reframent funding income 0.00 |
Travel claim against aflowance A ~124763.00 .
400 Travel expenses-fxed cost T s A2TE00
Medlcal deducﬂons ] o ; 0.00 |
| Contributionss mae to medioal aid N T .-—. 4
} Handicapped - you, spouse or children N
Capping Amount
000 |
4008 | Mot axpases (ot 000 n
Deductions Aliovad T i 3 | 3 19800500 |

Taxable income

'Taxableincome subjmmnonmlhx » | 4 ) == som

Tax calculation
Code  Description and detait . 2T -_:__...._\ Am st

Nomal ax | o |
Rabates -B300.00
Primary | §300.00
‘Subtotal ) ‘ e 3 )
Employees’ tax -181405.38
4101 SITE - Standard income tax on employees 4500.00
4102 PAYE - pay as you eam 17630538 |
Pravious assassmant result | = ] Qo0 l
Mot amount retundable under this assessment I Ty

*This amount is sapamlely reflacted on your Smamsntof Account

;thn-t imp
Married in community of property N / |
! ok S T > J
|
ence Number 0238636146 ITA34_RO 2018.05.00 03/03

Tssue: 2019-01-26_12:01:08
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’ %) INCOME TAX ITA34
3 Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel: 0800007277 Website:
: : Www.sars.gov.za
NOORDHEUWEL
1756 — .
Reference number. 0238636146 | Always quote this |
Document number: 7 ';:f;";fn’t‘:c';'i:;'

Date of assessment: 2005-08-03 |
Year of assessment: 2005
Type of assessment: Qriginal Assessment

Period (days): 365
Due date: 2005-07-01
Second date: 2005-07-31

Assessment Summary information

Amount assessed

tcome ' - 64708500
Deductions allowed | -152720.00 |
| Taxable incorne ' 4&345'00 i
Taxable Income/Assessed Loss: g | :
Tax calcutation
Assessed tax after rebates | 162008.00 '
Tax credits and adjustman_ti_ | -179376.00
Net amount refundable under this assessment after allow{abls' crédﬁs } s -17368.00]
Unmd payman J ! 0.00 | vallonai faxpayer ’ N
. Selected for audit or verification N | . L.
Dear A AGRIZZ)

Thank you for submitting your income tax return for the 2005 year of assessment, Your assessment has been issued and refiects an amount
refundable to you of R -17368.00

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 0.00. For a statement reflecting your final balance (including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties, penalties and
interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Cali the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the battom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penaity in this notice of assessment depends upon the circumstances.
(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
(ii} An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

0238636146 ITA34_RO 2018.05.00

K
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assessment, submit a Request for Reason using the form available at the branch or via eFiling. Alternatively you may write a letter requesting
SARS fo provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection {NOOQ) using the form available from eFiling or your nearest branch

or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application

for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

02104

. ence Number 0238636146 ITA34_RO 2018.05.00 j
(@/
L4
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YV SARS  memm
Notice of Assessment

Page:

Reference number: 0238636146
Document number; 7
Year of assessment: 2005
~ Code  Description and detail : e e i _Computations & adjustments Amount assessed
Employment income [IRPS/IT3(a)] . 647065.00
5601 tncome - taxable 110000.00 11000000
305 Annual payment - laxabie OO 2000000 | 2000000
3601 fncame - taxable [ 230000,60 ] 230000.00
3605 Annual payment - taxable 52155.60 5215500
3701 Travefing allowance | 58000.00 5800000
713 Olher allowances - taxable 16000,G0 | 16000.00
3808 Payment of emplayee debt 164.00 164,00
3701 Travelling allowance 118400,00 ¢ 116400,00
a3 Olher allowanoes - table | 4400000 | .
3808 Payment of employee cebt | ' 346.00 345,00
income X ) G700

| Description and Gotmi Computations & acjustments | Amount asuessed
focts i 210000

Roti and i m

4001 Cument pension fund contibions 210000 2210000
Deduction (imifed to the amount deciarec) equal to the greatar of:
| 7.5% of gross retersent funding income of R1750

Gross retrement funding income 000
Travel claim against allowance > - — - ~i =
[ 4014 | Travel expensos fored cost ) B T -5 = .1::&3“3‘.00
Medical deductions S :‘ e

Contributions mads to madical aid | — =

. Handicapped - you, spouse of chikdren
Capplng Amount ‘
0.60

4008 Medical oxpenses (total} 600 ok

O S et A — [ ' a N s all
Do ds T T - ~ETEE

Taxable income
Code | Desctiption and detail s & - | Amountassessed
Taxablo income - subject to normal tax e N

_Amauntassessed

167808.00

| Normal tax
Rehates -5800.00
| Primary §800.00
Subtotal T F N D) T 600800
[ Emplayees' tax - - ~ A -179376.00
! 4101 SITE - Standard incorme tax on employoes 167123
102 PAYE - pay as you eam 53591.74 l
4101 | SITE - Standard ncorme tax on employees 3328.77
4102 PAYE - pay as you eam 120784.26
Previous assessment result [ | 0,00
| Net amount rofundable under this assexsment ; s G : A 738800

“This amount is separately reflected on your Stalemen of Account.

0238636146 ITA34_RO 2018.05.00 03/04

»nce Number

,
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'KS AfR S INCOME TAX ITA34
Notice of Assessment
Reference number: 0238636146
Document number: 7
Year of assessment: 2005
R et I e T T Amount assessed
1 Inf lon declared that impacts this .
N

; ) Married in community of property

= ence Number 0238636146 ITA34_RO 2018.05.00 ! 04/04
L]

Issue: 2019-01-26_12:01:08
[}




SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 244 of 1250 AA-235

“” D 20"

Annexure “D20”

Issue: 2019-01-26_12:01:08



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 245 of 1250 AA-236

./S A,t)es INCOME TAX ITA34
Notice of Assessment
Enquiries should be addressed to SARS:
Contact Centre

ALBERTON
A AGRIZZi 1528
PO BOX 1357 Tel: 0800007277 Website:
3 T WWW.Sars.gov.za
NOORDHEUWEL
1756 : —
Reference number: 0238636146 Ahways quote this
Document number: 5 '::’;‘"“ ::Cnt:b"
Date of assessment: 2004-05-31 ";Ao;s ~

Year of assessment. 2004
Type of assessment: Original Assessment

Period (days}: 366
Due date: 2004-07-04
Secand date: 2004-07-31
Assessment Summary Information
E s = g BN UF SRSy 2 wea ‘_L ____Amount sssessed
Income 406206.00
Deductions allowed 12213700
Taxable income 284069.00
Taxable Income/Assessed Losgs: l
Tax calculation 1
Assessed tax after rebales ! 8032760
Tax credits and adjustments 0955854
Net amount refundable under this assessment after allowable credits ! 19231.04

Compliance Information

Y ljﬁbroeésssd payments § 0.00 7 " | Provisionat taxpayer .

Selected for audit or verification N ’ — T T
Dear A AGRIZZ!
Thank you for submitting your income tax retumn for the 2004 year of it Your nent has been issued and reflects an amount

refundable to you of R -19231.04

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances on your account. The current balance on your assessed account is R 0.00. For a statement reflecting your final balance {including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penaities, penalties and
interest), please request your statement of account from SARS through the following channels:

- Electronically via eFlling
- Call the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA} then adjustment to that additional tax may be
made by an assessment issued in terms of the TAA after the commencement date of the TAA

(i)) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

Below you will find the amounts of income inciuded and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure:
1. They are correct
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or ather error, you should submit a revised return. |

0238636146 ITA34_RO 2018.05.00 “”7
(‘ 6
4.
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g. Alternatively you may write a letter requesting

assessment, submit a Request for Reason using the form available at the branch or via eFilin
st be sent per registered mail to the address at the

SARS to provide further information as to how the assessment was concluded. This letter mu
top of this notice,

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch

or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider 2 motivated application

for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

. 4
. 'ence Number 0238636146 ITA34_RO 2018.05.00
b /
t I/
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CAR ——

Notice of Assessment

Reference number: 0238636146
Document number: s
Year of assessment: 2004

Code Descnptmn and detau
Employmem {ncome [lRPSII‘N(a)]

Computations & adjustments

3601 (ncome - taxable 204000.00 SAE 204000.00

3805 Annual payment - taxable 3215900 3215800

3701 Traveliing allowance 121600.00 | 121600.00 |

313 Other allowances - taxable 48000.00 28000.00

3808 Paymentofempioye deb = , 447.00 “7 00
| income > i a0
! Se st e L = i _ V)

Deductions allowed

Code | oasenpuonandmu s — __ | Computstions & adjustments | Amourt assessed
jand Incorme i ey 8 2t 4 326000
4001 | Cument ponsion fund contibulions 13260.00 4326000
Deduction (fimited to the amount declared) equal to tha greater of: | '
7.5% of gross retirement funding income or R1750
Gross retiremant funding i incomo 0.00 J
Travel claim agamat allowance -89340.00
404 | Tavel expensesiiod cos 9934000 T gm0
Medlcal deductions T % ~9537.00 |
Contributions made to medica! ald .7Ni l 4 e I
Handicapped - you, spouse of children N
Capping Amaunt
[ 0.00
4008 | Medicatcrpanses (ot 953700 -8537.00 |
Deductions Aliocnd mesT 3 )

Taxable i mcome

 Rebates | 5400,00
| Primary — — 1 5400.00 | l
Subtotal i 80327.60
|  Employees'tax - ~  oassesd
4101 SIYE - Standard income tax on employees 1‘ 5400.00
4102 PAYE - pay as you eam 94158.64 |
Previous assessment result ; o
et am :oum‘mfundahle under thils asscssment g TRIT I M ) T e
“This amount is medm on your St of Account,
1 tnformatian d d that impacts this N il ’
[ Marrled in community of praperty N

mce Number 0238636146 ITA34_RO 2018.05.00
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’ S A,’) INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:

Page:

Contact Ceatre

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tel: 0800007277 Websit
H {: 34 www.sars.gov.za
NOORDHEUWEL
w6 e R RS
Reference number: 0238636146 Always quote this
Document number: 3 '::':‘:““n;‘:x”
Date of assessment: 2003-12-11 SCXRS 9

Year of assessment: 2003
Type of assessment: Orlginal Assessment

Period (days): 365
Due date: 2004-02-01
Second date: 2004-02-29

Assessment Summary Information

Income - . 2 V ! 7 23438200

Deductions aliowed -82478.00

Taxable Income | e 141904.00

Taxable Income/Assessed Loss: ) ¥ N

Tax calculation P

Assessed tax after rebates | 3250640

Tax cradits and adjustments ~48824.26
~16417.86

Net amount refundable und_er this assessment after allowable credits

Compliance Information

Unprocessed payments 0.00 ' Provislonat taxpayer N 4‘
Selacted for audit or verification N N —— “‘““““‘“—‘“‘**"'
Dear A AGRIZZI

Thank you for submitting your income tax return for the 2003 year of assessment. Your assessment has been issued and reflects an amount
refundable to you of R -16417.86

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous assessment or any
other balances an your account. The current balance on your assessed account is R 0.00. For a statement reflecting your final balance (including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties, penalties and
interest), please request your statement of accaunt from SARS through the following channels:

- Electronically via eFiling
- Calt the SARS Contact Centre
- At your nearest SARS branch

The final balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest accrues on all taxes
payable after the due date so you are advised to pay In full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.

(i) If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
(i) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject ta the imposition of an Understatement Penalty in terms of the TAA as an "understatement" is considered to be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a pericd that commences after the commencement date of the TAA, may

include the levy of an Understatement Penaity,

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check
these amounts to ensure:

1. They are correct
2. They reflect all your taxable income and allowable deductions for the year /

if you are of the view that the assessment contains a processing, calculation or other efror, you should submit a revised ret/n.

0238636146 ITA34_RO 2018.05.00
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assessment, submit a Request for Reason using the form available at the branch or via eFiling. Alternatively you may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice.

If you are aggrieved by this assessment, you may submit a Notice of Objection (NOO) using the form available from eFiling or your nearest branch

or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.
NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application

for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

. nce Number 0238636146 ITA34_RO 2018.05.00

Tssue: 2019-01-26_12:01:08
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YV SARS

Page:

INCOME TAX

AA-242

ITA34

Notice of Assessment

Reference number: 0238636146

Document number: 3
Year of assessment:

2003

Gody 7 \Descriplionand dtay e
Employment income [IRPSAT3(a)]
3601 Income- taxable ShA
370t Travelling afowance
3713 Other allowances - laxable
3808 Payment of employee debt

Income

Computations & adjustmonts

= 234362.00
147000.00 ) RS
. 7500000 75000.00
| - J2000.00 42000.00
382.00 38200
£ Rt T P |

Deductions allowed

Code | Description and detail

and P

4001 Current pansfon fund conttibutions
Deduction (imited to the amount declarad) equal to tha greater of:
7.5% of gross retirement funding income or R1750

Gross refirement funding income 0.00 |
Travel claim against allowance 3 - ) . -70795,00
4014 Travel expenses-fixed cost - =1 7079500 | & 70795.00
Medical deductions ) a21z800 |
| Contributions mad to medical aid N ‘ F 4
Handicapped - you, spouse or chiliren N
Capping Amount E___ N '
1 0.00 | |
4008 Medical expanses (lotal) 1212800 A2128.00
[ = 0

Dedustions Allowed

Taxable income
Cods  Descrigtion and detail

-
S

‘Fmble income - subject to normal tax

SuhMar
Employsas’ tax
4101 SITE - Standard income lax on employess

4102 PAYE - pay as you eam
Provious assessment result

'Net amount refundable under this o1 oment 5

of Account.

ly reflected an your

“This amount is sep

Married in community of property

A :nce Number 0238636146
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\ %) INCOME TAX ITA34
Notice of Assessment

Enquiries should be addressed to SARS:
Contact Centre

ALBERTON
A AGRIZZI 1528
PO BOX 1357 Tet: 0800007277 Website: www
. site: .sars.gov.za
NOORDHEUWEL.
1756 — —
Reference number. 0238636146 ' Always quote this
Document number: 4 ’;f:a"';':’:":‘a“;:b"
Date of assessment: 2002-11-25 ! SARS i

Year of assessment: 2002
Type of assessment: Original Assessment

Period {days): 365
Due date: 2003-01-04
Second date: 2003-01-31
Assessment Summary Information
> ‘ _ Amgunt assessed |
202341.00

Income

Deductions allowsd i -75818.00
Taxable income o 3 126522.00 |
Taxable Income/Assessed Loss: (
Tax calculation F T F T . i
Assessed tax aftor rebates { 33128.80
Tax cradits and adjustments -48024.58
s e . i
-14895.78

Net amount refundableﬁ un;ar this assessment after allowable credits

Compliance Information

Unprocessed payments Provlsloh{f taxpayer [
' - 4 e | — * S—

Selacted for audit or verification N 1
Dear A AGRIZZI
Thank you for submitting your income tax return for the 2002 year of nent. Your ient has been issued and reflects an amount

refundable to you of R -14895.78

Please note that this amount only reflects your income tax assessment and does not reflect tax payable under any previous agsessment or any
other balanices on your account. The current balence on your assessed account is R 0.00. For a statement refiecting your final balance {including
all amounts payable or refundable under any previous assessment, refunds, payments, additional taxes/ understatement penalties, penalties and
interest), please request your statement of account from SARS through the following channels:

- Electronically via eFiling
- Call the SARS Contact Centre
- At your nearest SARS branch

The finat balance is reflected on the remittance advice at the bottom of the Statement of Account. Please note that interest acerues on all taxes
payable after the due date so you are advised to pay in full on or before the due date.

The reference to additional tax/understatement penalty in this notice of assessment depends upon the circumstances.
(i} If additional tax was imposed before the commencement date of the Tax Administration Act (TAA) then adjustment to that additional tax may be

made by an assessment issued in terms of the TAA after the commencement date of the TAA
(ii) An assessment issued after the date of commencement of the TAA, in respect of any period that preceded the commencement date of the
TAA, may be subject to the imposition of an Understatement Penalty in terms of the TAA as an "understatement” is considered fo be a continuing

act or omission in terms of the TAA
(iii) An assessment issued after the commencement date of the TAA, for a period that commences after the commencement date of the TAA, may

include the levy of an Understatement Penalty.

Below you will find the amounts of income included and deductions allowed in calculating this assessment. It is very important that you check

these amounts to ensure:
1. They are correct \
2. They reflect all your taxable income and allowable deductions for the year

If you are of the view that the assessment contains a processing, calculation or other error, you should submit a revised return,

0238636146 ITA34_RO 2018.05.00
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assessment, submit a Request for Reason using the form available at the branch or via eFiling. Alternatively You may write a letter requesting
SARS to provide further information as to how the assessment was concluded. This letter must be sent per registered mail to the address at the

top of this notice.

if you are aggrieved by this assessment, you may submit a Notice of Objection (NOO}) using the form available from eFiling or your nearest branch
or by calling 0800 00 SARS (7277). You have 30 days from the date of this assessment in which to do this.

NOTE: Your obligation to pay any amount due is not suspended by any objection or appeal. However, SARS will consider a motivated application
for the suspension of payment pending the finalisation of an objection or appeal as stipulated in the Tax Administration Act.

Sincerely
ISSUED ON BEHALF OF THE SOUTH AFRICAN REVENUE SERVICE

: nce Number 0238636146 ITA34_RO 2018.05.00 ; J J
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' Sm) INCOME TAX ITA34
Notice of Assessment

AA-246

Reference number: 0238636146
Document number; 1
Year of assessment: 2002

Code  Description and deteil :
 Employment income [IRPSAT3(a)] s v
301 | Income - taxable o000 13200000
3608 Annual payment - (axable 10000.00 10000,00
3701 Travelling allowance 60000.00 60000.00 l
3808 Paymenl of employes debt 341.00 341.00
Income 3 A] o

Deductions allowed
Code Doscription and detail

Amaunt lsuj_ﬁﬂ

t and i protection contr -£580.00
4001 | Cuent pe;slan fund contributions sso00] -8580.00
Deduclion (fimited to the amount declared) equal o the greater of:
7.8% of gross relirament funding income or R1750
| Gross refirement funding income: 000 1
Trave! claim against allowance 51425.00
o | Travel expansos-food cos! 5142500 5142500
Medical deductions 15814.00
Contributions made to medicat aid | Ny
Handicapped - you, spouse or children
| Capping Amount |
0,00
4008 l Medical expenses (total) 15814.00 45814.00
b T —— - ettt i S ——— 4 e il
‘Deductions Atlowed o . | - 71900

Taxable income
| Code | Deserp T

Taxabla Income ~ subject to normal tax ) '

el

calculation

Descrintio
Normal lax 3725880
Rebates 4140.00
Primary 4140 00 |
Subtotal XY | Ty
| Employes' tax T amase
4101 SITE - Standard income ax an employees ‘ 872000
4102 PAYE - pay as you eam 39304.58
| Previous assessment result J e - 0.00
'Net amount refundable under iz sisossment : ;- | )
*This amountis y reflected on your of Accout, - _——

1 information declared that impacts tiis

=

Married in community of property

0238636146 {TA34_RO 2018.05.00
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Final Petrus Stephanus Venter HIGHLY CONFIDENTIAL G Watson Tax Fraud

Affidavit of Petrus Stephanus Venter
Identity Number 7101245040083
Of Noordheuwel Krugersdorp
Gauteng

Context of TAX Fraud and Racketeering by Gavin Watson

My full names are Petrus Stephanus Venter, a white male aged 46,
resident at Noordheuwel Krugersdorp hereby declare that the
attached affidavit and the Annexures labeled Files 1 to 2 are a true
reflection of the occurrences at Bosasa Group of Companies /
African Global Operations and the dealings of Mr. Gayvin Joseph
Watson

The statements made are in my opinion factual, substantiated by
records and copies of invoices and receipts, the intention hereof ig
not to seek monetary gain, but to clear mine and related parties’
names, after being coerced and forced to conduct what we realize
what instructions from Gavin Joseph Watson. This matter hag
affected my health and relationships.

This affidavit is done without any duress or pressure and is done
subsequent to the meetings held with Gavin Watson ags detailed.

S

P

SO

Corrupt dealings involving the South African Revenue Services
and other matters '

K / ]

AA-252
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1.

I was employed as an auditor with The South African Revenue
Services (SARS) from December 1991 to August 2004.

:.

During my last year with SARS I met Andries van Tonder and Tony
Perry from the Bosasa Group. My colleague Johan Terblanche, a
Chartered Accountant by profession, conducted an audit on Bosasa
Operations (Pty)Ltd.

Johan Terblanche involved me in the audit andwe went to the
premises of Bosasa Operations where we met with Andries van
Tonder and Tony Perry about the audit queries we had.

Before we could conclude the audit, we terminated our Services with

SARS. The reason for the termination of my service was the roll out
of the Siyaka Project. As a result of the Siyaka, Project all the SARS

auditors were redeployed to Megawatt Park, Sunninghill.

3,

Two acquaintances of mine approached me and asked me to Jjoin

their auditing and accounting practice.
I resigned from SARS on 31 August 2004 and joined their firm

BesterViljoen Inc. on 1 September 2004.
4

A couple of months later, after joining the BesterViljoen practice,
one of the partners and I, approached Tony Perry and Andries van
Tonder of Bosasa Operations to take over the audit and tax services

of the Group.
Shortly thereafter BesterViljoen Inc. was appointed as the auditors

and tax consultant.

2 INITIAL

A A

AA-253




SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 263 of 1250

<

Tssue: 2019-01-26_12:01:08

Final Petrus Stephanus Venter HIGHLY CONFIDENTIAL G Watson Tax Fraud

5

Over the years I have built up a good relationship with Tony Perry,
Andries van Tonder, Gavin Watson, Jacques van Zyl, Carlos
Bonifacio, all the directors and other employees of the Bosasa,

Group.
Gavin Watson realized this and wanted me to get more involved in

the business, in the form of a consultant from an external point of
view. I was therefore not just a tax consultant for the Bosasa, Group.

7

Although I had to attend to the normal duties of a tax consultant,
Gavin Watson wanted more from me:

- Gavin Watson informed all the directors that I will be handling
their annual personal tax returns and the company will pay

for this service.
- I was also instructed to do the annual tax return of Patrick

Gillingham and
- The annual tax return of L Mti

8

At the beginning of 2016 Gavin Watson approached me to take over
Consilium Business Consultants (Pty)Ltd, a company which
belonged to Dr. Jurgen Smith. Dr. Smith was diagnosed with cancer
and wanted to exit the company as soon as he could.

Consilium is a labour broker company who employs people for the

Bosasa Group of Companies.

9

All Gavin Watson's family members, who renders no services to the
Bosasa Group, are also on the payroll. Gavin Watson instructed me
to keep this very confidential and I wasn’t allowed to discuss this

with anybody else other than him.

3 INITIAL
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10

During the middle of August 8017, Gavin Watson approached me to
assist him to pay the legal costs of Mr. Hlaudi Motsoeneng.
On 17 August 2017, I received an invoice from Walter Jele from

Majavu Attorneys - proof attached

I have paid the total invoice amount of R 1,187,656.82 in two
installments:;

- 1% payment of R 600,000 on 20 August 2017 - proof attached
- & payment of R 587,656.82 on 21 August 2017 proof

attached

11

During September 2017, Gavin Watson approached me to assist him
and Syvion Dhlamini to make three payments to Moroko
Consultants, Training & Development (Pty)Ltd.

Lindsay Watson prepared a consulting agreement between Miotto
Trading & Advisory Holdings (Pty)Ltd and Moroko Consultants,
Training & Development (Pty)Ltd - attached - No services have
been provided as this is merely a front for other intentions.

I had to make three payments of R 450,000 each to Moroko
Consultants. The first payment wag made on 30% September 201 7~

proof attached.

The second payment was made on 28% QOctober 2017 - proof of
Payment attached.

The final payment is only due by the end of November 2017.

The agreement mentions that Moroko Consultants will “provide and
render consulting services to Miotto for a turnaround business
strategy and to provide the necessary training and development to

implement such”

4 INITIAL
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12

Gavin Watson approached me once again on 17*» October 201 7. He
wanted me to assist him with a payment towards the purchase of a,
residential property for Ms. Lindie Gouws.

The amount was for R 2.5 million and I had to consider the amount
to be a loan (Ms. Gouws insisted that a loan agreement be drawn up)

Gavin Watson took me to Natasha Olivier and instructed her to pay
R 3 million from his personal account into Miotto Trading &

Advisory Holdings (Pty)Ltd bank ace.

It must be noted that I could not question Gavin Watson as he would
get upset with me, so I made the payments even though I knew that
this was not correct

- R 2.5 million was for the purchase of Ms. Gouws residential

property and

R 500,000 to Efg2 with an ABSA Bank account, I was merely
told it was for a foundation / trust of Andile Ramaphosa, the
son of the Deputy President of the republic of South. Africa, I
found this strange but wouldn’t dare question Gavin Watson.

The R 3 million was paid on 17 October 2017 into Miotto’s bank
account.

13

On the morning of 6% November 2017, Ms. Gouws called and
informed me that she is not going ahead with the transaction and %
should repay Gavin Watson’s money immediately.

Irecall she had a meeting with her attorney, Darryl Ackerman about
issues pertaining to Angelo Agrizzi, whom she was paranoid about

earlier that morning.
After her meeting with the attorney, she instructed me to repay

Gavin Watson’ money which I did.

The attorneys who handled the property transaction was Louise
Tonkin Inc. and the contact person was Joan Fourie - Attached are

all the ernails in this regard.

5 INITAL
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14

I was instructed to pay the R 500,000 (part of the R 3 million
payment which was received) to Efg into an ABSA account.

Gavin Watson mentioned that the payment is towards Andile
Ramaphosa Foundation - proof of payment attached

18

Gavin Watson asked me to assist Lindie Gouws on many occasions,
from calming her down to getting her to focus. One of the tasks he
instructed me to do was to register a company called The Exchange
Space (Pty)Ltd.

The purpose of the company is to do the marketing and Branding of
the Bosasa / African Global Group.

Over and above her monthly salary I had to now pay Lindie Gouws a,
Gross salary of R 42,000 per month in order to clear a net amount
of R 84,000. This amount had to go toward Ms. Gouws’ bond
repayment (R 1 million bond repayable over 10 years - just
estimated). Proof of the pay slip is attached.

I want to emphasize the fact that the salary from The Exchange
Space (Pty)Ltd was purely for the bond repayment, as Ms. Gouws
gets paid from Consilium Business Consultants for her services. Her

monthly cost to Company is R 137,717.00
16

\ I would complain that this practice was incorrect and morally
disturbing, but Gavin Watson threatened that my services and those
of my company will be terminated. I had to do what was asked from
me or else what had happened to so many would happen to me.

17

Gavin Watson always wants someone else to blame for his actions,
An example of this was when I had to ask Mr. Angelo Agrizzi what >
kind of Christian he is. When Mr. Agrizzi took Mr. Watson on about /) |
this, I had to take the blame for the attack on Mr. Agrizzi's / /|
character. It is a constant and disturbing pattern, that Gavin
Watson would instruct people to act illegally and then discard them,
or get rid of them as he felt it got rid of the evidence.

6 INITIAL
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Interestingly Gavin Watson would never sign anything, so as to
exonerate himgelf from any wrongdoing. This was evident in the fact
that his intention with Graham Richards was to implicate Agrizzi
and Van Tonder whereas they never benefitted.

18

Mr. Gavin Watson just kept on making illegal demands and I Jjust
couldn’t take it anymore. The last nail in the coffin was when he told
me to meet with Mr. Patrick Gillingham and to hand him g, parcel
containing cash, I knew it was cash because it was wrapped in a bank
secure bag.

This happened on Friday the 87th of October 201%7.1had to go to the
office of Bosasa /African Global where Lindsay Watson, the daughter
of Gavin Watson, handed me a parcel.

I reluctantly called Mr, Gillingham who met me at my office, at 269
Voortrekker Road Monument Krugersdorp, an hour later. I handed
him the parcel and he left. I decided that this will never happen

again.
19

Mr. Gavin Watson promoted Louis Passano and Colleen Passano to
handle the company and Group finances.

Louis Passano approached me during October 2017 to make
changes to his pay slip. He is an employee of Consilium Business
Consultants (Pty)Ltd.

He instructed me on behalf of Gavin Watson to reduce his salary
from R 137,000 cost to company per month to B 90,000 cost to

company per month.

R0

When I confronted him about this he was very vague about this, but
then he mentioned something about his estate. It was then when I
realized that he was sequestrated and should not be in the position
of running a company’s finances. The second thing is that he wants
to show his curator that he earns less than he does. By doing this he
will pay a lower amount to his creditors.

I have attached the before and after pay slips. Louis Passano also
mentioned that Mr. Gavin Watson will pay the balance in cash. By
doing this he defrauds SARS as well as the curator. The actions could
eventually impact on Consilium as amounts to a_fraudulent

!

7 FAY InmaL 7

™

AA-258




SCC-_QUFf Rl uYWkf M | wMITI wMTT f MDcK

Page: 268 of 1250 AA-259

Final Petrus Stephanus Venter HIGHLY CONFIDENTIAL G Watson Tax Fraud

transaction, besides Louis Passano already has a 5-year suspended
sentence.

Rl

Pursuant to the closure of SeaArk, Gavin Watson in a meeting
clearly stipulated that he did not want lose the assessed loss of ZAR
138,498,378 as at the 2012 tax year and Gavin Watson insisted,
rather more instructed that both Andries van Tonder and I do
everything possible to maximize the use of the loss, by filtering the
tax exposure of profits in other operations via the entity.

pb

Andries van Tonder was instructed to change the main business of
the Company to incorporate provision for the Company to utilize the
assessed loss by inflating the purchase price of the raw material to
other contracts, thereby utilizing the Company (SeaArk) as the
newly changed Bosasa Supply Chain, which would handle all major
purchases for the Group, reselling the goods at a markup, thereby
effectively reducing the profits of the other entities, and averting

having to pay the tax on profits.

23

The value of this created an opportunity to evade tax on an amount
of R38,779,546.00. I was told that documents and processes were
fraudulently manufactured in order to win the SARS investigation
by satisfying them that SeaArk did trade for tax purposes which
allowed the company to carry forward the assessed loss to future

tax years.

4

SARS stipulated that proof had to be submitted to substantiate the i
claims and the argument of “trade”, such proof was then / -

fraudulently drawn up. As a result of the changes made and the /
submissions made, SARS granted the allowance of the assessed loss.

8 INITIAL jﬁ ’
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R5

The value of the fraudulent claims on SeaArk is as follows;

CALCULATION
Assessed L.oss - R 138,498,378.00
At 238% - R 38,779,546.00

Expenses and Equipment write offs allowed by SARS pursuant to an
investigation triggered.

Q6

During the period 2015 to 2017, Gavin Watson decided to build
residential homes for his newly married son Roth Watson and his

daughter Lindsay Watson in Morningside, Sandton.

The houses were to be registered on Gavin Watson's name, to the
best of my knowledge.

7

Gavin Watson instructed Andries van Tonder, the Chief Financial
Officer of the Group, to oversee the payments to suppliers via the
company financial processes and allocate the costs thereof to the
various property companies, such as Luipaardsvlei Property,
Leading Prospect Trading ~ Lindela ete., where large revamps were
underway. These costs were either capitalized or expensed within
the existing property companies that held properties within the
Group of Companies. This means from order to invoice and payment
the invoices would’ve had to look authentic.

The invoices were made out to the various entities and Peter Reiger
was tasked to attend to the paperwork. I am aware Peter Reiger was
instructed to make these fraudulent entries, as he mentioned the
matter to me during consultation, I am also aware that he has kept
records, due to the fact that Joe Gumede, a director actually
enquired as to the rising costs at the Lindela Repatriation Centre.
Carlos Bonifacio also queried the rising costs. ¥

I was later tasked to retrench Peter Reiger )
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Thig resulted in the costs being absorbed by the Company as Cost of
Sales and therefore having been expensed reduced the tax liability
on the Company, allowing Gavin Watson the benefit of not paying for
the houses personally but also allowing for the benefit to be passed
onto the children.

Christo Viljoen, an employee of the company is used to oversee the
consgtruction.

R8

Mark Taverner, brother in law to Gavin Watson retains Patrick
Gillingham on the payroll of BEE foods, on a salary of R65,000 per
month and a Company Car Mercedes GLA 200, the full costs are
then added to the invoicing of BEE foods

R9

During 2015 Gavin Watson, Lindsay Watson and Roth Watson
instructed me to assist them with the restructuring of the Watson
family entities in order to gain financially from the Bosasa
Companies. They've identified the Software license agreements, also
known as the Trustmaster Fleet and Trustmaster Youth Centers to
be sold to a newly formed entity called Lamozest (Pty)Ltd.
Agreements were prepared and the Intellectual Property (IP) was
sold via a Phezulu Fencing to Lamozest (Pty).

Lamozest invoices Bosasa Youth Development Centers from August
2018 on average between R 348,000 and R 371,000 per month and
Lamozest started off by invoicing Kgwerano Financial Services from
August 2015 an amount of R 437,000 per month. This amount came
down as the number of vehicles on the contract came down.

I don’t think the directors or ghareholders of the Bosasa Group are
aware of the Profits which are effectively extracted from the Bosasa,
entities and only the Watson family is gaining from this.

30

The Watson family also wanted me to assist them to move a

company called Phezulu Fencing (Pty)Ltd away from the ,

shareholders who were, Bopa and Phafoga into the Watson family

structure.
We managed to achieve that and by doing that they got their hands

on a R 63 million loan account which Bosasa Operations owes to

10 @ INITIAL
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Phezulu Fencing. The loan carries interest which means that the
loan account just increases on an annual basis.

As far as I know, the directors nor shareholders of the Bosass, Group
are aware of the financial gain which the Watson family is getting

from this transaction.

Secondly, Phezulu Fencing was involved in a transaction with a
company called Dealstream. Three payments of approximately R10
million, R 10 million and R 17 million have been paid from
Dealstream to Phezulu Fencing (Pty)Ltd. Gavin Watson did not want
to pay tax on these receipts because the company found themselves
under cash flow pressure at the time. He insisted that we hide the
receipts under contingent liability in the balance sheet instead of

income, avoiding paying tax of R 10.3 million.

31

During January and February 2016, Gavin Watson and his
daughter Lindsay Watson approached me to review the top
shareholding structure of the Bosasa Group. I had to involve top
professionals to assist us with this task. I approached Antonie van
Wyk, Congultant to TRM Daniel Erasmus Tax Court Practitioners.
Antonie drew up the Shareholders Agreement - annexure ...

Clause 16 of the Shareholders agreement refers to a “Call option” -
an extract of clause 16

‘EXTRACT FROM FILE”

1. CALL OPTION

1.1 Mpako shall have a call option to purchase the BEE Equity of Mela or Nzunzo (or
both of them) in the circumstances set out in this clause 1 (‘the Calf Option”).

1.2 Mpako shall have a call option to acquire the BEE Equily of either Mela or Nzunzo
should one or more of the following events occur (or the BEE Equity of both should

the event occur in respect of both):

1.2.1 in the event that a Fault-based BEE Event, which results in a Rating Failure
that is not rectified within 20 business days of the happening of such event,

occurs;

1.2.2 any direct or indirect change in the extent of a Specified Interest held by any
Entity or natural person in Mela or Nzunzo including, for the avoidance of any

g
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doubt, any direct or indirect change in the extent of a Specified Interest in Mela
or Nzunzo as the result of the dissolution of a marriagé of Ofiveria or Mkele;

1.2.3 any change in Controf of Mela or Nzunzo;

1.2.4 any breach of any warranty given by Mela, Nzunzo, Oliveria or the Mkele Trust
under clause Error! Reference source not found. above; or

1.2.5 in the event of Oliveria or Mkele, as the case may be, being dismissed from the
employ of the Company for any reason other than for the operational
requirements of the Company (retrenchment) or disability (incapacity due to ill

health);
which event shall be referred to as an “Option Event.

1.3 At any time following the happening of an Option Event, Mpako may exercise the
Call Option by giving written notice to that effect to Mela and/or Nzunzo, as the

circumstances may require.

1.4 If Mpako duly exercises the Call Option then the sale and purchase which results
shall be subject to the following terms:

1.4.1 the effective date of the sale shall be the date on which the Call Opfion Price is
determined (“the Call Option Date");

1.4.2 if Mpako exercises the Cail Option the option price of the Shares (“Call Option
Price") shall be determined in accordance with the provisions of clause Error!
Reference source not found., provided that when any Option Event also
qualifies as a Trigger Event the option price shall be 25% of the Call QOption

Price (‘the Default Price”);

1.4.3 the purchase price for the Loan Account of Mela and/or Nzunzo, as the case
may be, shall be the face value thereof as at the Calf Option Date;

1.4.4 the Call Option Price or the Default Price, as the case may be, shall be payable
by Mpako to Mela and/or Nzunzo, as the circumstances may require, in cash
in the currency of the Republic of South Africa, within 30 (thirty) days of the Call
Option Date and only against fulfiiment of all the requirements of Transfer of
the Equity Interest of Mela and/or Nzunzo to Mpako as contemplated in clause
Error! Reference source not found..

1.5 In the event of Mpako exercising the Call Option, and insofar as there are any debts
owed by Mela or Nzunzo, as the case may be (each of them being referred to as
‘the Offending Shareholder”) to the Company, all such debts shali become
immediately due and payable to the Company by the Offending Shareholder. A
certificate issued by the Auditors stating the reason and amount so due, shall be
prima facie proof of the contents thereof and the Auditor's appointment need not be

12 ( :é}) u\nT;;:L4 ’ﬁj _
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proved. Mela and/or Nzunzo shall be obliged to utilise the proceeds from the sale
of their Equity Interest to Mpako to settle such debts.

32

It is important to me to reveal the truth and allow a new start, as I
have not unduly benefitted from the corruption and dishonesty
created by Gavin Watson.

33

An important note is that on a previous occasion the servers at
Bosasa “crashed” resulting in a massive data loss, pursuant to years
dealing with Mr. Gavin Watson I learnt that he had arranged that
they previously ensured the “crash” so that the SIU could not gather
information, Mr. Andries Van Tonder and Mr. Angelo Agrizzi were
aware of this. Concerning is during October I had a meeting with Mr.
Gavin Watson in the office adjoining Mr. Andries Van Tonder’s Mr.
Watson then called Ms. Elise Eland to schedule another computer
crash, this was discussed in my presence, that he then mentioned
that a further circular had to go out notifying the employees that
they were supposedly experiencing server issues, so that they
would be aware there was “issues” this would ensure that the staff
would be under the impression that the failure or crash could not be
avoided, that way no one would be suspicious and they could get rid
of potentially hazardous data files that could incriminate the

Company and its Directors.

34

On the 13t of November 017, after Carlos Bonifacio had been
confronted by Gavin Watson. Gavin Watson contacted me and
insisted to see me. I agreed to this and he came to see me at my
office on this Friday afternoon (he wanted to meet at his office, but
I said no). Carlos told Gavin Watson about my affidavit as well as
the affidavits of Andries van Tonder, Frans Vorster and Leon van
Tonder. Carlos also informed Gavin about the meeting we had at
Angelo Agrizzi’s home, the previous evening.

Gavin wanted to know whether I have gigned my affidavit. He wag
very relieved when I told him that I haven't signed the document.
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He asked me whether I am prepared to put my hand on the bible,
that I haven’t signed the affidavit. I told him that I haven’t signed
the document and that I am prepared to put my hand on the bible.

We had a two-hour meeting. During this meeting I have explained
to him that the evidence against him will destroy him. He asked me
to believe in him and he assured me that he will get through all of
this. He kept on saying that Angelo Agrizzi and Andries van
Tonder signed off all the documents in the company and they are

also implicated.

Over the past few weeks he kept on saying that he is not going to
deny the fact that there were cash transactions in the business. As
a madtter of fact, he is going to acknowledge this, and testify that
Angelo Agrizzi and Andries van Tonder were the creators of the
systems and procedures involving these transactions. He knew
about this and if the three of them must go to jail, then so be it.

He went down to Port Elizabeth to meet with a friend and his
personal legal advisor. The person’ name is Graham Richards.

He wrote a statement while he was with Graham Richards and he
disclosed all of the above in his personal statement. About two
weeks ago he called his daughter Lindsay Watson and he told her
to come and show me his personal statement, which she did.

35

I kept on telling Gavin Watson that any unlawful transactions will
bring the company down. He showed me the name of the Senior
SARS official who manages the investigation department.
According to Watson he met with this gentleman, who will handle
the matter should somebody report him or his companies to SARS.
Gavin Watson showed me the name of the SARS official on his

phone. The gentleman’ name is “Gorbi”.

36

In support of any court application I would request that the
honorable court subpoena the following persons to testify on the
statements made and the truth of the allegations stemming from my

statement.

b
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These are as follows;
[ Carlos Bonifacio ; Carfen Daubert | Hennie & Christo Viljosn
| Christina Herbst | ___ Rika Humdermark | - Natasha Olivier
dJacoues Van Zyl | Colleen Passano | Muniriab Oliveria.
’ e TonyPerry _ LouisPassano Andries van Tonder
Lindie Gouws _ | Magda Van Rensburg I Elise Eland
Andries Erasmus ] o Blchmond M ! ___ Patrick ck Gillingbam
[ Frang Vorster v Gavin Watson [ Linda Mti ' i
Angelo Agrizai ) I Joe Gumede | Patrick Gimngham

Signed by Petrus Stephanus Venter

&}Q

(e =

19t Day of December 2017 at George, Western Cape, South Africa

¢ SIGNED and SWORN/AFFIRMED tg before me
at_ B day Kof\ Va2 2017,
the Deponent having acknowledged that she knows and
understands the contents of this Affidavit, which is deposed
to in accordance with the regulations governing the
administration of an oath as more fully set out in Government
Notice R 1258 of the 81st July 1978, as amended by
Government Notice 1648 dated the 19th of August 1977 and
Government Notice Qoz’yia«:ed the 10th Jﬂgﬁl 998.
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wes Tuesday 05 july 2016

Subject: Fwd: RE:
Date:  Tuesday 0S july 2016 at 10:57:00 South Africa Standard Ti

From: brumilda Smith {brs17] <brs17@aber.ac.uk>
Jo: Vincent Smith <wvsmith@anc.org.za>

Get

From: Fees Enquiries [incstaff] <in tatt@ e .
Sent: Tuesday, July 5. 2016 10:04
Subject: RE:

To: brumilda Smith {brs17} <1 ..

v

Dear Brumilda /-)

The fees for next academic year are £10,500. —— f\ Q

Kind regards.

Alison

Yr Adrar. Gyllid/Finance Dept ﬂ Lomo Dﬁ' , v

Canolfan Croesewu Myfyrwyr/Student Welcome Centre o
Campws Penglais/Penglais Campus f Li Vil (’ os758 ¥
Qrizu Agor - Dydd Lun, Dydd Mawrth, Dydd lau a Dydd Gweney § am ~ 4pm, Dydd Mercher 10am - 4pm Pﬁ W e

Opening Hours ~ Monday, Tuesday, Thursday and Friday 9am—4pm, Wednesday 102m 4pm

PRIFYSGOL

 ABERYSTWYTH

w——— UNIVERSITY

Yy unol & pholisi dwyieithog Prifysgol Aberystwyth, mae croeso i chi ohebu &' Brifysgol yn Gymraeg neu
ya Saesneg.
Inaccordance with the bilingust policy of Aberystwyth University, you are welcome to cerrespond with the
University in either Welst: or Englisk,

From: brumilda Smith [brs17]
Sent: 05 July 2016 08:38

To: fees@aberac.u,

Subject:

To whomever it mav concern.

I have decided it would be best for me to repeatmy first vear as a full time student
able 10 provide me with the fee requiremeni and paviment stiucture for 2016/17.

Regards
Brumilda Doreen Smith
Get Lhutlook tor 10y @

Page 1
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CASH DEPOSLI Z0R.
sEURNBLITE 4+ (PTY ) 47D

ACC NO: 62123700818

ACC TYPE: BUSINESS CHEQUE-ACCOUNT

CASH AMOUNT : 276,607 .50
CHEQUE AMOUNT

10TAL AMOUNT : 216,667 .90
CLEARED FUNDS:

REFERENCE : EUROBLITZ
PIN"NUMBER ENTERED

(U%T JMER RECEIF
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Strategy & Tactics
' ‘ g . - VAVAVATAVAYAVAv LY
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AT Yﬁﬁ?‘z? :&zgl(l‘["aﬁ 27 11 486-4912 P O Box 85373, Lmmarentia, 2029, South Africa
- Weh site: wwi.s-and-t.co.za e-mail: info@s-and-t co.za

TAX INVOICE
VAT REGISTRATION NO: 4060176445

ATTENTION: Papa Leshabane

Bosasa Operations (Pty) Lid
6g no.; 1981/012426/07

Vat no.: 4070165735

Mogale Business Park

Windsor road

Luipaardsviei

Mogale City

Date: 02 September 2015 Inv. Ne: 781
DETAILS OF INVOICE

Deseription: Contribution fo baseline survey

Research and statistics for the Bosasa Youth centres in Gauteng R233 480, 18.
VA
& R37 520, 02
TOTAL :
) R 268 000, 20
me——
( % g
Fees %umb!e o preseniation of our invoices. Interest az the rate of 2% per month wiil be MQM o= X
presentation. uq‘y’“ 30 days of

Baok accouns: Standard Bank, Thibault Sqmwm 07 098 9931 Branch co ' m.”'.- 9 ] : ".f A

A

e v L
R AVAVAVAVAVAYA'AVA'AVA VAVAVAVAVAVAVAVYAVAYRLE
Your partner in developinent and knowledge managmc@ |
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EXECUTIVE SUMMARY

The Special Investigating Unit (SIU) functions within the statutory framework set out in the
Special Investigating Units and Special Tribunals Act 74 of 1996 (the Act). The SIU may only
investigate matters referred to it for investigation by the President in terms of section 2(1) of
the Act. The 8IU's intervention in this investigation is authorised by presidential proclamation

R44 of 2007 gazetted on 28 November 2007 (the Proclamation),

In 2006, various allegations surfaced in the media relating to the aﬂege&ly irregular awarding
of contracts by the Department of Correctional Services (DCS) to Bosasa Operations (Pty)

Ltd (Bosasa) and its affiliated companies.

Later in 2006, the Public Service Commissien (PSC) and the Office of the Auditor General

(OAG) referred specific a!}egations relating to contracts awarded to Bosasa to the SIU for

¢ investigatiori, Some of the.more serious allegations are that:

An irregular relationship existed between Bosasa or memibers of the éosasa Group of
Companies and two DCS officials, namely, the former Commissioner pf Correctional
Services, Mr L Mti (Commissioner Mti) and the DCS Chief Financial Officer {CFO)

Mr P Gilingham (Gillingham)
Commissioner Mti and Gillingham may have unduly received benefits as a result of

the award of some of the confracts awarded by DCS to Bosasa and its affiliates
Two tenders, namely, the kitchens tender and the access controt tender, were

irregularly extended
Bosasa and its affiliates were responsible for drafting the bid specifications for these

fenders.

Shortly after the publication of the proclamation, the SIU commenced with the investigation of

the contracts awarded to Bosasa and its affiliates, namely, the kitchens, access control,

fencing and television contracts.
The purpose of this report is to refer in terms of section 4(1 )(d) of the Act, the evidence
gathered by the SIU refative to the abovementioned contracts which, in its view, points to the
commission of an offence by Bosasa and its affiliates and the persons mentioned in this -
report, to the Acting National Director of Public Prosecutions (NDPP) and further, to advise
the DCS in terms of section 5(7) of the Act, that the evidence gathered by the SIU justifies
the institution of legal proceedings by it against Bosasa and its affiliates and the persons

mentioned in this report.

Tssue: 2019-01-26_12:01:08
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Findings in respect of the kitchens tender: HK2/2004

This contract was awarded to Bosasa on 20 July 2004,

The evidence gathered by the SIU, shows that there were clear deviations from the Nafional

Treasury Supply Chain Management: A Guide for Accounting Officers/Authorities (SCM:

Guide for Accounting Officers)’, more particularly, in that the end user depariments were

not included in the bid process. There was also no proper financial planning for this tender in

that there was no feasibility study nor needs analysis conducted.

The evidence clearly shows that Gilingham, outside the course of his normal duties, played
an-integral role from the outset in the procurement process and was irregularly instrumental

in developing the tender specifications.

On the evidence of a whistleblower, a former employee of Bosasa (the witness), Bosasa
irregularly participated in drafting the specifications for this tender. On the evidence of the
witness, the specifications were drafted in such a manner that the seturity aspects of the

tender provided Bosasa with a clear advantage over other bidders.

During the course of a search and seizure operation conducted at Gillingham’s residence, a
document containing the bid evaluation criteria and guidelines for evaluating the kitchens
tender was found in the form of electronic data. Mr J Malan (Malan) the SiU cyber forensic
expert, determined that this document originated from the compliter of Mr A Agrizzi (Agrizzi),
Bosasa's Chief Executive Officer/Managing Director. According to Malan, the document was
last saved by Agrizzi on 28 June 2004. The evidence shows that this was on the same day
that the DCS commenced with its screening of the bids received in respect of the kitchens
tender. Whilst, Malan could not determine the date of first creation of the document on
Agrizzi's computer, the evidence raises two concerns; first, whether Agrizzi (and as such
Bosasa) was in possession of the document at the time that Bosasa's tender was submitted

for the kitchens tender, and second, whether Bosasa was a party to the drafting of the

evaluation criteria and guidelines for evaluating the tender. Obviously, if this were so, it would

not only have subverted the entire procurement process because jt would have placed
Bosasa in an unduly advantageous position with reference to its competitors, but it would

also have exposed the DCS to civil suits from unsuccessful bidders,

The evidence clearly indicates that Gillingham and Commissioner Mt received financial

benefits from Bosasa after the award of this tender. The SIU was unable to find any tawful
cause for such benefits being made to Gillingham and Commissioner Mti, The evidence

Vissued to all Accounting Officers on 26 February 2004; attached as Annexure 1 @

AA-280




SCC-_QUFf Rl uYWkf M | wMITI wMTT f MDcK

Page: 290 of 1250

further shows that Mr WD Mansell (Mansell) and Mr J Smith (8mith)? both employees of the

Bosasa Group, were instrumental in effecting these benefits to Gillingham and Commissioner
Mti. The timing of the benefits appear to be sufficiently linked to the awarding of the kitchens
tender. In the circumstances, it was unlawful for Gillingham and Commissioner Mti to have
received these benefits.

The kitchens contract was extended by Commissioner Mti on 17 May 2005. In light of the
irregular. benefits received by him the extenision of this contract was irregular and unlawful,

Recommendations in respect of the kitchens tender

" The SIU recommends that:

the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any losses that might have been sustained by the DCS on account of the

award of the kitchens tender to Bosasa
the DCS considers instifuting disciplinary proceedings against Gﬂﬁngham
(Commissioner Mti no longer being in the employ of DCS) arising from his irregular

conduct relating to the procurement process involving the kitchens tender

the NDPP considers instituting criminal proceedings against Gillingham,
Commissioner Mti, Bosasa, the latter's office bearers and to the extent that Mansell,
Agrizzi and Smith may not be office bearers of Bosasa, that they also be considered

for prosecution in their personal capacities,

Fi‘ndidgs in respect of access control tender: HK2/2006
This contract was awarded to'Sondolo IT (Pty) Ltd (Sendolo), an affifiate company within the

Bosasa Group, on 11 April 2005.

The evidence shows that there were clear deviations from the SCM: Guide for Accounting

Officers, more particularly, in that the end user departments were not included in the bid

process. According to the evidence, there was no proper financial planning for this tender in
that there was no feasibility study nor needs analysis conducted, The budget for this tender

was also significantly exceeded.
The evidence shows that Gillingham, outside .of his normal dulies, played an integral role

from the outset in the procurement process and was irregularly instrumental in developing

the tender specifications.
Q

2 Mr WD Mansell is & consultant to Bosasa; Mr J Smith is the Bosasa Financial Administrator
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According to the evidence of both the witness and Malan, Bosasa was irregutarly involved in

drafting the bid specifications for this tender.

On the evidence of the witness, Agrizzi requested him fo prepare specifications in line with
the technology Bosasa was employing in the kitchens contract. According to him, the
specifications prepared by him were drafted in such a manner that the security aspects
afforded Sondolo a clear advantage over the other bidders. The witness subsequently
identified a number of similarities between the specifications prepared by him and those in

the advertisement for this tender.

On the evidence of Malan, a document titled “cctv bid.doc" was retrieved from the DCS and

Bosasa systems. The document contained specifications for the access contro! tender.

Version 2 of the document was found on the Bosasa system, whilsi version 4 thereof was
¢ emailed by Gillingham from an emall address belonging to Bosasa, fo Mr S Mlombile (Acting

Chief Deputy Commissioner: Corrections) (Mlombile) of DCS.

Given the fact that the evidence disclosed that there was a close association between

Gillingham and Bosasa, the probabilities point to the fact that he must have been aware of

Bosasa's irregular participation in drafing the specifications. In the circumstances,

Gillingham and Bosasa's involvement in the drafiing of the specifi
undermined the fairness of the procurement process.

Despite the fact that the Department of Public Works (DPW) had previously been engaged
by the DCS to assist in drafting speciﬁcaﬁons.for tenders involving technical ‘detail, the
evidence showed that DPW was excluded by Gillingham and Commissioner Mti from the
procurement process for this tender, even though technical detail was involved.

cations seriously

The evidence further showed that the bid submission period was reduced from 30 to 21
days, without any apparent or justifiable cause. Given the technical nature of the tender and
Bosasa's participation in the drafting of the specifications for the bid, the shortened period for

submission of bids allowed Sondolo to enjoy an unfair advantage over the other bidders.

Given the fact that Bosasa operated the kitchens contract.and therefore had knowledge of
the correctional centre environment, the probabilities point to the fact that Sondolo enjoyed a
significant advantage over its competitors because of its relationship with Bosasa.

Despite it being a bid requirement that bidders should have five years' experience, Sondolo
was only registered 7 days before the closing of bids but was stil awarded the tender. This

was obviously irregular. —)
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The evidence clearly indicates that Gillingham received financial benefits from Bosasa after
the award of this and the previous-tender. The SIU was unable to find any lawful cause for
such benefits being made to Gillingham. The evidence further shows that Mansell and Smith
were instrumental in effecting these benefits to Gillingham. The evidence also shows that
Gillingham failed to disclose the benefits received by him to either the BEC or the NBAC.,
Aside from it being unfawful for Gillingham to have received these benefits, it was further
irregular for him not to have disclosed thi§ fact before or during the deliberations related to

this tender.

The SIU did not conduct a comprehensive financial investigation as in the case of
Gillingham, into benefits Commissioner Mii may have received from Bosasa, because of
various limitations experienced during the SIU's investigation. However, the limited evidence
gathered by the SIU, indicated that he received benefits from Bosasa, a few months before

( the access tender was granted to Sondolo.

The access contro! contract was extended by Commissioner Mti on 4 August 2005. In light of
the irregular benefits received by him the extension of this contract was irregular and

unlawful.

Recommendations in respect of the access control tender: HK2/2008

The SIU recommends that;
the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any losses that might have been sustained by DCS on account of the

award of the access controf tender to Sondolo
the DCS considers instituting disciplinary proceedings against Gillingham arising from

-
his irregular conduct relating to the procurement process involving the access control

tender _
the NDPP considers instituting criminal proceedings against Gilfingham,

Commissioner Mti, Sondolo, Bosasa, their office bearers and to the extent that
Agrizzi, Mansell and Smith may not be office bearers of either Sondolo or Bosasa,

that they alse be considered for prosecution in their personal capacity.

Py
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Findings in respect of the fencing tender: HK24/2005
The fencing tender was awarded on 29 November 2005 fo Phezulu Fencing (Pty) Ltd
(Phezulu), an affiliate company within the Bosasa Group.

The evidence shows that there were clear deviations from the DCS SCM User Manual:
Directives® (DCS procurement directives) in that the end user departments were not
included in the bid process. There was also no proper financial Planning for this tender in that
there was no feasibility study or needs analysis conducied, which. resulted in the initial
budget being significantly exceeded and in addition being further increased by variation

orders valued at R 100 million®,
As in the case of the previous two tenders, the evidence shows that Gillingham, outside of
his normal duties, played an integral role from the outset in the procurement process and

( -
was irregularly instrumental in the developing of the tender specifications.

In this tender, there was a heavy weighting in the evaluation criteria in favour of the
integration of the fences with the computer software system, namely. the ON-IMIS system,
which Sondolo introduced through the access control tender. This weighting accordingly

favoured Phezulu on account of it being an affiliate of Bosasa.

An issue of concern to the SIU was the fact that substantial payments were made to Phezulu
at the outset of the contract without adequate performance. The SIU examined payments
made to Phezulu in respect of this tender. In terms of the contract provisions, 80% of the
contract price was payable on delivery of tHe raw materials to the construction sites. The
structure of this contract resulted in DCS making very large payments to Phezulu at a very

early stage of the contract. Since this payment was shortly before the end: of the financial

{
year, the SIU concluded that this was a case of fiscal dumping, that is to say, when

departments spend large amounts of money just prior to the financial vear end to use up their
budget, irrespective of whether the department gets value for money for such spending.

A further issue of concern is the fact that the bid conditions stipulated that fences be erected
by 17 March 2006. At the compulsory briefing session for this tender, Gillingham confirmed
that the erection of the fences was to be effected by 17 March 2006. Two bidders submitted
project plans that complied with this deadline. However, Phezulu submitted twa project plans

R —

? Came into effect In May 2005
“ The budget for the project was R 340 milfion, the contract awarded to Phezulu was R 486 mitllon; i addition

R 100 million in variation orders were authorised after the conclusion of the contraci,
vi
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in terms of which they undertook to deliver raw materials to the sites by 17 March 2008, but

would install the fences at a much later date.

In the BEC, Gillingham scored the two service providers referred to above, 0 out of 6 for time
and Phezulu a full 6 points, despite the fact that its projected plan did not comply with the

timelines. The SIU finds this approach by Gillingham mcomprehens;b!e since on the face of

it, Phezulu's project plans clearly did not comply with the tender requirements.

The evidence clearly indicates that Gillingham had reéeived financial benefits after the award

of this and the' previous two tenders. The SIU was unable to find any lawful cause for such
benefits being made to Gillingham. The evidence further shows that Mansell ang Smith, with
close connections to Bosasa, were instrumental in effecting these benefits to Gillingham,

- As previously observed, the SIU did not conduct a comprehensive financial investigation as

in the case of Gillingham, into benefits Commissioner Mt may have received from Bosasa,
because of various limitations experienced during our investigation. However, the limited
evidence gathered by the SIU, indicates that he received benefits from Bosasa, a few

months before the fencing tender was granted to Phezulu,
The evidence also shows that Giilingham failed o disclose the benefi ts received by him to

either the BEC or NBAC. Aside from it being unlawiful for Gillingham to have received these
benefits, it was further irregular for him not to disclose this fact before or during the

deliberations related to this tender.

Recommendations in respect of the fencing tender

The SIU recommends that:
the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any losses that may have been sustained by DCS on account of the

( .

award of the tender to Phezulu
the DCS considers fnstituting disciplinary proceedings against Gillingham arising from

his iregular conduct relating to the procurement process involving the fencing tender

the NDPP considers instituting criminal proceedings against Gillingham,
Commissioner Mti, Phezulu, Bosasa, their office bearers and to the extent that
Mansell and 8mith may not be office bearers of either Phezulu or Bosasa, that they

D

also be considered for prosecution in their personal capacity.
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Findings in respect of television tender: HK25/2005

This contract was awarded on 3 March 2006 to Sondolo.

The evidence shows there were clear deviations from the DCS procurement directives, in
that the end user departments were not included in the bid process. Furthermore, according
to the evidence, there was no proper financial planning for this tender in that there was no
feasibility study or needs analysis conducted and the budget for the contract was significantly

exceeded.

As in the case of the previous three tenders, Gillingham, outside the course of his normal

duties played an integral role from the outset in the procurement progess and was iregularly

instrumental in the developing of the tender specifications.

- Sondolo's first invoice for payment was submitted on 13 March 20086, three days after the
contract had been signed. The invoice was for R106 million and it was paid on 23 March

2006. This, as in the fencing tender, was once again a case of fiscal dumping.

The evidence clearly indicates that Gillingham received financial benefits from Bosasa afier
the award of this and the previous tenders. The SIU was unable to find any lawful cause for
such benefits being made to Gillingham. The evidence further shows that Mansell and Smith
were instrumental in effecting these benefits to Gillingham. The evidence also shows that
Gillingham failed to disclose the benefits received by him, to either the BEC or the NBAC.
Aside from it being unlawful for Gillingham to have received these benefils, it was further
irregular for him not to have disclosed this fact before or during the deliberations related to

this tender.

As previously observed, the SIU did not conduct a comprehensive financial investigation as
inthe case of Gillingham, into benefits received by Commissioner Mt from Bosasa, because
of various limitations experienced during our investigation. Mowever, the limited evidence
gathered, indicates that he received benefits from Bosasa, some months before the

television tender was granted to Sondolo.

Recommendations in respect of the television tender

The SIU recommends that;

the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any loss that may have been sustained by DCS on account of the award

L

4

of the television tender to Sondolo

viil
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» the DCS considers instituting disciplinary proceedings against Gillingham arising from
his irregular conduct relating to the procurement process involving the television

tender
“the NDPP considers instituting criminal proceedings against Gillingham,

Commissioner Mti, Sondolo, Bosasa, their office bearers and to the extent that
Mansell and Smith may not be office bearers of either Sondolo or Bosasa, that they

also be considered for prosecution in their personal bapaqity,
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TERMS OF REFERENCE

The SIU functions within the statutory framework set out in the Act. The SIU was establ
by the President in terms of section 2(1)(a)(i) of the Act and by Proclamation R118 of 31 July
2001. The SIU may only inyestigate matters referred to it for investigation by the President in

ished

terms of section 2(1) of the Act.
In June 2006, various allegations surfaced in the media relating to the allegedly irregular

awarding of contracts by the DCS, The allegations specifically involved the Bosasa Group of
Companies and two DCS officials, namely the former Commissioner Mti and the DCS CFO

Gillingham.
Later In 2006, the PSC and the OAG referred to the SIU various allegations relating to the
. allegations made in the media. The PSC and OAG expressed particular concerm aroind the
< regularity of the procurement processes relating to contracts awarded to Bosasa and two
affiliated companies, Sondolo and Phezulu as well as to the nature of the relationship
between the said companies and Commissioner Mti and Gillingham. .

Some of the allegations the SIU was requested to investigate:

involved whether Commissioner Mti and Gillingham may have unduly benefited from

L3

some of the contracts awarded by DCS to Bosasa
concerned the problem that in relation to two tenders (access control and fencing) the
DCS procured services involving technical detaif without invelving the Department of

Public Works
involved whether the kitchens tender was irregu!a}}y extended to include seven extra

( kitchens — the contract value grew to over RBOO million, which included the adding of the
additional kitchens resulting in additional expenditure of R82 million

involved whether the access control tender may have been irregularly extended to
include the staffing of the control rooms - the contract value grew from R237 million to

almost R437 million, as Sondolo became responsible for monitering the CCTV control

rooms
related to whether one of the bidders may have drafted the specifications for one or

more of the relevant tenders ~ there were particular concerns around the specifications
-

of the access control and television tenders
concerned whether Commissioner Mii may have been involved with a company called
Lianorah Investments, which had a relationship with Bosasa

related to the supply of allegedly inferior quality goods in the access control
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The SIU requested a proclamation authorising its investigation of the allegations and was

accordingly mandated by the President in terms of the Proclamation to investigate any
irregularities perpetrated in connection with the procurement of services by the DCS,

In terms of the Proclamation, the SIU was mandated to investigate;

1 The. procurement of goods and services by or on behalf of the Department without

compliance with the Department's ~
(a) policies, procedures, prescripts, directives, guidelines or standing instructions
(hereinafter collectively referred to as the “prescripts”); and

(b) procurement and provisioning systems or supply ¢hain management systems
prescribed by applicable legislation,

in a manner that was not fair, competitive, transparent, equitable and/or cost-effective

and payments made in respect thereof,

The failure by officials and employees of the Depariment to disclose that they had a
direct or indirect interest in the suppliers and service providers used by the
Department, which represented a conflict of interest,

The failure by the officials and employees of the Department to disclose to the
Department that they were engaged in unauthorised business activities for

remuneration outside the scope of their employment under the Public Service Act,
1994 (Proclamation 103 of 1994) or the Correctional Services Act, 1998 (Act 111 of

1998).

4 The conduct of —

{a) suppliers and service providers to the Department; and

(b) officials and employees of the Department,

which has resulted or may result in a loss of, damage to ora lack of control over public
money, public property or other resources of the Depariment and any conduct directed

at.or promoting the aforementioned.

5 False or inflated claims by, or on behalf of officials and employees of the Departmen/
from certain medical aid schemes.

B The theft or misuse of property and resources of the Department by offlefals arld

employees of the Department,

xii
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Hegal or irreguiar -practices in terms of which officials angd employees of the
Department received or solicited benefits from other officials and employees of the
Department or from members of the public in connection with the execution of their

duties of the failure to execute their duties.

The conduct of officials and employees of the Department, which was aimed at
influencing or hampering any investigation or the destruction of evidence,

The intimidation of officials or employees of the Department or members of the public
by officials or employees of the Department with the aim to conceal corrupt or other

unlawful practices within the Department.

Acts of undue influence and extortion committed by officials and employees of the

10
Department with regard to members of the public and other officials or employees of

(” the Department.

11 Fraud committed by officials and employees of the Department 1o the detriment of the

. Department.
The SIU's investigation focussed on the procurement processes related only to the kitchens,

access control, fencing and television tenders.

Xili
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1 INTRODUCTION

1.1 Subject of report
The SIU's findings in the investigation in terms of its terms of reference are set out in

this report. The SIU investigated the kitchens, access control, fencing and television
s specific findings in refation to these four

’

tenders. The report addresses the SIU'

tenders.

1.2 Background to report
The SIU and the DCS entered their first investigation partnership on 1 October 2002.
This partnership was extended for a further 3-year period on 9 June 2006 and
terminated on 31 March 2008. As part of iis service offering to the DCS, the SIU was

-

requested to conduct procurement investigations.
Fairly early in the renewed partnership various allegations were raised in the media
regarding possible irregularities in the procurement processes followed by DCS in
procuring the services of Bosasa, Sondolo and Phezulu. Sondolo and Phezulu form
part of the Bosasa Group of Companies. Further information pertaining to the
formation and directorships of these companies is contained in section 6 (The Bosasa
Group of Companies Structure) below.

This matter was then referred to the SIU in late 2006 by the PSC and the OAG. The
SIU was requested to investigate various allegations in respect of these service
providers (as set out in the terms of reference) and two specific officials within DCS,
namely, Gillingham and Commissioner Mti,

The SIU obtained the Proclamation®, authorising this and other investigations in the
DCS context, which meant the SIU was then in a position to fully investigate these
tenders. The SIU then accordingly proceeded with its investigation,

1.3 Qbjectives of report
Section 4(1)(d) of the Act® aliows the SIU to refer evidence which points to the

commission of an offence 1o the relevant Prosecuting Authority.

5 proclamation R44 of 2007, attached as Anpexure 2
¢ The Special investigating Units and Special Tribunals Act 74 of 1996, aftached as Anhexure 3
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Section 5(7) of the Act provides that if during the course of an investigation, any
matter comes to the attention of the Head of the SIU which, in his/her opinion, justifies
the institution of legal proceedings by a state insfitution against any person, he/she
may bring such matter fo the affention of the State Attorney or the insfitution

concerned, as the case may be.

Bearing the aforesaid provisions in mind, the objectives of the report are {o:

give an exposition of the evidence gathered during the investigation

provide a summary of the findings based on the evidence

make recommendations on the institution of legal proceedings,

METHODOLOGY

The SIU conducted the investigation as authorised by the Proclamation, The SIU
employed a multi-disciplinary team consisting of forensic “lawyers, forensic
accountants, forensic investigators and cyber forensic experts to conduct this
investigation. The SIU applied a uniform methodology across the investigation,

involving the following:
A review of ali relevant documentation related to the tenders listed above
Determining the level of compliance with DCS procurement policy, the relevant

procurement legisiation and standards set by Treasury
Conducting interviews with and obtaining affidavits from officials within the DCS

involved in the procurement process
Conducting interviews with officials within Treasury and where necessary

obtaining affidavits from them
Conducting interviews with other witnesses that could shed light on the

investigation
Conducting a financial analysis into the affairs of Gillingham and a more limited

analysis in respect of Commissioner Mti

Conducting search and seizure operations to obtain evidence related to the

investigation
Obtaining and analysing of computer images obtained from Bosasa and various
persoens who featured in the procurement process

An analysis of the documentary and electronic evidence obtained by th Iti-

disciplinary team.
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The SIU's conclusions rely on the facts established from the documentary and

electronic information obtained during the course of the investigation,

OUTLINE OF RELEVANT POLICIES AND SPECIAL LEGISLATION
APPLICABLE TO INVESTIGATION

3.1 The DCS procurement policy
A summary of the key steps in the procurement processes in the DCS are set out

below.

Identification of a need

A need should be dentified for the acquisition of a service or goods. A need is based
. on a strategic plan of a department within the DCS that serves as a basis for the
identification of resources needed to achieve set objectives, The particular

department's operational plan specifies the timelines for the acquisition of the
resources and the achievement of its set goals. A budget estimate is prepared which

expresses the need for funds necessary to acquire the resources.

Availability of Funds
All financial matters must first be finalised before bids are invited, i.e. bids should not

be invited if funds are not available.

Drafting of specifications

Specifications should promote the broadest possible competition while simultaneously
assuring that critical elements of performance are achieved. Specifications should be
based on relevant characteristics and / or performance requirements, The end user is
responsible for the drafting of the specifications of tenders, and may obtain

assistance from the private sector when preparing the specifications. However, the
involvement of the private sector should involve as many role players in the specific

sector as possible to ensure that the specifications are as broadly drafted as possible

and that they encourage competition.

Site Inspection and Explanatory meetings

Where it is necessary to invite prospective bidders to a site inspection or explanatory |
meeting, it should be indicated in the invitation to bidders whether this is ;i‘r‘julsory / {}
fr‘ f ’4‘ 1
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or not. An attendance register should be completed by all attendees. Minutes of such
meetings should be taken and distributed to all prospective bidders that attended.

Maintenance

Bidders are requested to indicate the maintenance structure and cost for the resource
that is being tendered for. This information is used for evaluation purposes and

budgeting.

Preferential Points System

The Preferential Points System (80/20 or 90/10) was designed to promote the socially
desirable aim of Black Economic Empowerment (BEE). Depending on the vaiue of
the contract, either the 80/20 or the 90/10 points system is applicable. There is a set
- threshold for government contracts that determines which of the two points systems
applies in any given tender. Assuming for argument's sake that the threshold is
RS million, then contracts below that value will be assessed according to the 80/20
system; if the contract is valued at above R5 million, the 80/10 system applies. Thus
in dealing with a tender of RS million or less, 20% of the bid evaluation points should
be allocated to the assessment of the bidder's BEE profile, and conversely, when
dealing with a tender above RS million, the 90/10 principle applies and only 10% of
the bid evaluation points are allocated to the evaluation of the bidder's BEE status.
The particular points system applicable, whether 80/20 or 90/10, should be indicated

in the bid documents.,

Evaluation Criteria

[ In all four tenders referred to above and reviewed by the SIU, the price and
functionality evaluation criteria were adopted by the DCS, National Treasury
Regulations and Practice Notes set out the circumstances in which the price and

functionality criteria should be applied,

Compiling bid documents

Bid documents are compiled and issued to prospective bidders by the Procurement
Unit (PU) and consist of Specifications, Terms of Reference (TOR), General
Conditions and other standard documents which address issues such as p C'"Q-

price adjustments, declarations of interest, etc.
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Communication with bidders

Before bids close, communication between the officials of the department and
prospective bidders may take place to clarify issues about the bid. During the
evaluation of bids, delegated officials of the PU may communicate in writing with the

bidders to obtain information where it is incomplete for clarification.
Approval to procure and appointment of Bid Evaluation Committee (BEC)

The BEC members are recommended by the end user and approved by the
accounting officer of the relevant department seeking to acquire the resource. This
committee evaluates bids according to given criteria, supplied at the commencement
of the evaluation process. The process remains confidential. All members are

required to declare any interests beforehand.

Appointment of the Bid Adjudication Committee (NBAC)

The members of the BAC are appointed by the accounting officer of the relevant
department seeking to acquire the resource. There is a national BAC (NBAC) that
considers recommendations in all cases with an estimated value of above R5 million,
All members are required to declare any interests beforehand. No member of the

BAC is appointed to the BEC or vice versa,

Invitation to bid

The PU is responsible for the compilation of the tender invitation based on detailed
specifications and available funding. The bid is advertised in the government tender
bulletin and in other media. The minimum period of 30 days between the publica:ﬁon
date of the bid invitation and the closing time of bids' may be extended for longer
periods for tenders that are more complicated or shortened in appropriate
circumstances. In terms of the advertisement, interested parties are invited to uplift

the bid documents from the Department.

The bid documents contain comprehensive details of the procedure to be followed in
submitting bids, qualifying criteria, forms to be completed, how the bids would be
scored, special bid specifications etc. The bid documents form the sum total of all the
information supplied to bidders to enable them to submit their bids. In the bid
documents, the BEC may reserve the right fo call for presentations from bidders,

should this need arise.
-y ./’
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Receiving bids and opening of bids

Bids must be opened in public as soon as possible after closing time by officials
authorised in writing. Bids are given a registration mark of authenticity and all bids
received must be listed. The names of the bidders and their individual total prices
should be recorded when bids are opened. All bid documents must be scrutinised and

initialled to prevent unnecessary criticism.

In all four tenders investigated by the SIU, the bid documents réquired bidders to
submit their proposals in two separate parts - the one dealing with functionality and
the other with price - each part to be contained in a different envelope. The first
envelope had to contain the technical proposal (bid relating to functionality) and the

second, the price proposal. -

. Evaluation criteria of bids by BEC

The threshold score for functionality in respect of each of the bids was set at 70%.
Only those bidders whose functionality proposals met or bettered the threshold score,

qualified to have their price proposals considered.

Once the scoring for the pricing proposals is complete, the scores for the functional
and pricing proposals are applied to prescribed formulae to determine which of the

bidders scored the highest points.

BAC assessment based on BEC recommendations

All relevant information must be placed before the NBAC to enable it to take an
appropriate decision. To this end, all documentation relevant fo the BEC'
evaluation/scoring of the bidders, as well as the consolidated scoring of points by

SCM/PU, is required to be placed before the NBAC.
Should the NBAC have any questions around any of the issues regarding the scoring
and evaluation, they should obtain clarification from the bodies concerned that is to

say, BEC, PU etc.

Awarding of conftract

After the NBAC has approved the awarding of a contract, the successful bidder is
advised of the acceptance of its bid by letter/facsimile. The successful bidder s
allowed seven days within which to conclude a standard written contract, which must
be signed before the validity period of the bid has expired. Bid results

[ en
advertised in at least the government tender bulletin.
7
- 6
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Further phases of contract

The further phases of the procurement process - placing an order, payments and
contract management - are dealt with peripherally in this report, and therefore they

are not set out here.

3.2 Treasury guidelines regarding budgeting for the tender process

Within the DCS, there was a substantial monetary saving in the compensation on
employees’ budget for the 2005/2006 financial year. Money from this saving was

applied to fund some of the tenders under discussion,
The SIU obtained information relevant to the employment of the savings referred to
above from Mr CJ Haak’ (Haak) from National Treasury. Haak holds the position of
Director. Correctional Services.

(

) According to Haak, there are specific rules in the Public Finance Management Act (1
of 1989) (PFMA) and regulations which permit funds already budgeted for to be
moved across to different programmes. It is only when, within the virement rules —
moving funds from one programme to another, provided that such movement does
not exceed 8% of the total allocation of the transferring programme ~ the budget from
which funds are sought to be transferred is increased, that approval from National

Treasury would be required.
Accordingly, the DCS was entitled to re-prioritise funds for the 2005/2008 financial

year, and was thus entitled to use the compensation of employees' funds for projects
such as fencing, television and other tenders, provided the budget from which these

) funds were being transferred was not increased.

{
The DCS accordingly used section 43 of the PFMA to transfer R769 million from the
Compensation of Employees programme to the Machinery and Equipment
programme under Capital Assets.
The information imparted to the SIU by Haak was confirmed by Mr P Leslie® (Leslie),
the DCS Deputy Director: Budget Control.

According to Leslie, the fact that the funds for the fencing and television tenders were
utilised towards the end of the financial year, resuited in the procurement process
being rushed. For this reason, according to Leslie, the costs of the fencing and

7 See affidavit of Mr Haak, Annexure 4
® See affidavit of Mr P Leslie, Annexure 5 .
i )
(/ 7

Issue: 2019-01-26_12:01:08



SCC- _ QUFf Rl uYWf M | wMTT wMT| f MDcK
Page: 313 of 1250 AA-304

television tenders, taken together with a further project relating to information
technology and the purchasing of government vehicles, amounted to more than the
initial saving of R641 million. Additional funds were subsequently sourced from ‘white

paper” funds in the following year.

Lastly, according fo Leslie, National Treasury had complained about spending such
large amounts close to the end of the financial year and commented that it was
equivalent to “fiscal dumping’, i.e. where departments spend large amounts of money
just prior to the financial year end to exhaust their budget, ignoring whether the

department gets value or not for such spending.

The SIU interviewed Mr J Breytenbach® (Breytenbach) of National Treasury with a
view fo obtaining clarity on a number of aspecis applicable to the procurement
process and to enable the SIU to appraise the procurement processes followed by

( the DCS and those prescribed by National Treasury.

According to Breytenbach, all goods and services procured by State Departments
were required to be procured through the State Tender Board. The amended State
Tender Board Regulations now make it possible for accounting officers of national
state departments to procure goods and services either through the State Tender
Board Act, or alternatively, in terms of the PFMA. On 5 December 2003, National
Treasury issued a circular to all accounting officers confirming that they now had this
option available to them and, in addition, issued a number of practice notes in terms

of the 2003 regulations.
According to a Ms S Truter® (S Truter), Assistant Director Procurement Policy
Formulation, on 8 March 2004, Commissioner Mti, opted for the DCS procuring goods
and services in terms of the PFMA. As an interim measure, the DCS used .the
prescripts. of the ST37: User Manual: Directives from March 2004 to May 2005, after
which its own DCS SCM User Manual: Directives came into effect,

According to Breytenbach, in the event of inconsistencies between the prescripts of
the ST37 and the SCM prescripts, the prescripts of National Treasury prevail.
Furthermore, section 3(3) of the PFMA provides that if there are inconsistencies
between any other legislation and the PFMA, the PFMA prevails,

B See affidavit of Mr Breytenbach, Annexure 6
1 See affidavit of Ms S Truter, Annexure 7
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Further, according to Breytenbach, planning plays an integral part in SCM, and any
iregular, unauthorised or fruitless and wasteful expenditure, is regarded as an act of

financial misconduct in terms of section 38(1)(h)(iii) of the PFMA.

Paragraph 4.1.1 of ST37 provides that the department with a requirement for a
product will usually initiate the drafting of the specifications or identify an existing

specification that meets the requirement.

However, paragraph 4.1.1 only prevailed until 26 October 2004, Thereafter National
Treasury's circular entitled ‘Implementation of Supply Chain Management of 27
October 2004, provides for the appointment of a Bid Specification Committee (BSC),
a BEC and a BAC. Paragraph 4.1(a) of the circular, provides that the BSC is
responsible for compiling the bid specifications and that the specifications should be
written in an unbiased manner to allow all potential bidders to offer their goods and/or

( services,

The position regarding the drafting of bid specifications changed with effect from
15 March 2005 when a new set of Treasury Regulations (the 2005 Treasury
Regulations), issued in terms of the PFMA, came into effect. Regulation 1 6A6.2(b) of
the 2005 Treasury Regulations, prescribes that a supply chain management system
must, in the case of procurement through a bidding process, provide for the
establishment, composition and functioning of bid specification, evaluation and
adjudication committees. As from 15 March 2005, failure to establish a BSC
constitutes irregular expenditure in terms of the PFMA,

Treasury Regulation 6.3(c) of the 2003 regulations provides that procurement through
a bidding process, must provide for bids to be advertised for at least 30 days prior to
closure, except in urgent cases when bids might be advertised for a shorter period as

decided by the accounting officer, The shortening of the closing date for a complex
tender may also be regarded as unfair to potential bidders in terms of section 21 7(1)

of the Constitution.
According to Breytenbach, there are no specific prescripts regarding the drafting of
evaluation criteria, but ideally the criteria should be drafted by the same person/s or
committee that drafted the bid specifications.

In respect of the bid evaluation process, regulation 16A8.3(d) of the 2005 Treasury
regulations, provides that a SCM official or other role player must ensure that they do
not compromise the credibility or integrity of the SCM system through the acceptance

of gifts, hospitality, or any other act. Sub-regulations 16A8.4(a) and (b proaﬁjhat if

e&/’a : 9
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a SCM official or other role player, or any close family member, partner or associate
of such official or other role player, has any private or business interest in any
contract to be awarded, that official or other role player must disclose that interest and
withdraw from participating in any manner whatsoever in the process relating to that
contract. Failure to do so may be regarded as an act of abuse of the SCM system and
the official may be charged in terms of Regulation 16A9 of the 2005 Treasury

Regulations.

Further, practice note SCM 3 of 2003 introduced the concept of the evaluation of bids
based on functionality and price. The evaluation of bids in terms of functionality and
price, however, only applies to bids where the services of consultants, such as
consulting firms, engineering firms, auditors and research agencies (professional

services), are procured.

{ Paragraph 1.1 of practice note SCM 3 of 2003, specifically provides that the
“evaluation of bids on the basis of functionality and price, do not apply to general
services such as construction works, manufacture of goods, operation and
maintenance of facilities or plants, surveys, catering, cleaning and security in which

the physical aspects of the activity predominates.

According to Breytenbach, the evaluation method involving the application of
functionality and price, which was applied in the four tenders referred to above, was
incorrectly applied and its application was contrary to Treasury Regulations.
According to him, the evaluation method that should have been applied to these

tenders was where price was the most important factor,

Breytenbach also explained that thére is a duty on the BEC to inform the BAC if the
tender price of the recommended bids exceeded the available budget. Section
38(1)(h)(iii) of the PFMA, provides that the accounting officer must take effective and
appropriate disciplinary steps against any official in the service of the department,
who makes or permits unauthorised, irregular, fruitless and wasteful expenditure. In
addition, there is a duty on the BEC to ensure that a recommended bidder's price is
reasonable prior to recommending to the BAC that the bid should be awarded to their

preferred bidder.

With régard to contract administration, and in particular, upfront or advance payments
to contractors, regulation 15.10.1.2(c) of the 2005 Treasury regulations, provides that 5
}

prepayments for goods or services must be avoided, unless required bym? ]

contractual arrangements with the supplier.
J

10
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Section 38(1)(a)(i) of the PFMA prescribes that an accounting officer must ensure that
hisfher department has and maintains an effective, efficient and transparent system of

financial and risk management and internal control,

Paragraph 16.1.1 of practice note SCM 3 of 2003, provides that any changes to a
contract that would in aggregate increase the original amount of the contract by mere
than 15%, is subject to the approval of the accounting officer or his/her delegate,
Variation orders should also not infringe on the provisions of section 217(1) of the
Constitution of the Republic of South Africa (Act 108 of 1996) (Constitution).

Paragraph' 16.1.1 of practice note SCM 3 of 2003, deals with modifications to and
extensions of contracts. Although the accounting officer has the authority to approve
modifications to and extensions of contracts, such approval should not infringe the
provisions of section 217(1) of the Constitution.

¢
Paragraphs 21, 22 and 23 of the practice note SCM 1 of 2003, govern the confractual
provisions regarding delays in the suppliers performance, penalties and the
determination of default procedures to be followed, when a contractor fails to

complete a contract by completion date.
The SIU also interviewed S Truter”, Assistant Director: Procurement Policy
Formulation in the DCS. S Truter explained the DCS policy pertaining ta the
submission of tax clearance certificates. According o her, practice note SCM 3 of
2008, provides that if the Department is in possession of an original tax clearance
certificate, it is not necessary to obtain a new tax clearance certificate each time a
price quotation is submitted from that specific supplier.

\ Lastly, it needs to be observed, that section 217{1) of the Constitution provides that
when an organ of state contracts for goods and services, it must do so in accordance
with a system that is fair, equitable, transparent, compstitive and cost effective,

The Construction Industry Development Board legislation and

3.3
regulations
The SIU approached the Construction Industry Development Board (CIDB) to obtain
information regarding the legislative framework that was applicable to construction
tenders. This is specifically relevant to the fencing tender that was advertised in 2005,
The purpose of the initial contact with the CIDB was to determine wm—m\r the
| s
" ibid
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relevant CIDB prescripts had been complied with when the DCS advertised ‘and

awarded the tender.

The CIDB was established in April 2001 in terms of the Construction Industry
Development Board Act (38 of 2000) (CIDB Act), to regulate and develop the
construction industry for improved performance in infrastructure delivery, A further
aim of the CIDB, is to promote uniform application of policy with regard to the

-construction industry throughout all spheres of government.

The 8IU interviewed Ms B George™ (George), the CIDB Legal and Compliance
Manager. George advised the SIU on the provisions of the CIDB Act, its regulations
and its application to the construction industry. Further details regarding the
application of the CIDB Act and its regulations as regards the fencing tender are

discussed later herein in sections 8.3.1 and 8.3.2,

LIMITATION ON THE INVESTIGATION

The report is based on the review and analysis of documentary and electronic
evidence, interviews conducted and affidavits obtained by the SiU. The investigation,

however, was constrained by litigation as explained hereunder,

Bosasa has sought by way of application proceedings in the North Gauteng Division

of the High Court of South Africa, to interdict the SIU from investigating the full scope

of Bosasa’s activities regarding the awarding of the four tenders to it by the DCS. As

a result of the application, the SIU gave an undertaking not to interrogate material

witnesses pending the finalisation of action proceedings for a finaj order. The SIU has

. accordingly not interrogated various Bosasa officials, its auditors and other witnesses,

( who could impart material information regarding issues relating to the investigation,
The investigation has accordingly not been as intensive as the SIU would have

wanted, and accordingly, any lacunae that exist in the investigation, will be addressed

upon the resolution of the litigation between the SiU and Bosasa,

2 See affidavit of Ms B George, Annexure 8
12
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CYBER FORENSIC EXPERTISE ENGAGED BY THE SiU

The SIU employed the services of a cyber forensic expert, Mr J Malan™ (Malan), to
assist it with the retrieval and analysis of electronic data obtained from Bosasa and

Gillingham.

The SIU served notices in terms of section 5(2)(b)-and (c) of the Act, on Bosasa
requesting inter alia that Bosasa provide the SIU with access to its servers so that the
SIU could obtain electronic copies of relevant data relating to this investigation.
Bosasa offered to assist the SIU with its investigation. The SIU and Bosasa reached
an agreement in terms of which the S1U would be granted access to Bosasa's servers

and laptops so that mirror images could be made of them.

The imaging was initially scheduled to take place in the first week of December 2008,
- but at the request of Bosasa, this process was postponed untii the second week of
December 2008. From 8 to 16 December 2008, the SIU made mirror images of the
data on the Bosasa file server environment, domain controller system, email server,
financial system server as well as of the personal laptops of Agrizzi, Mr A van Tonder
(van Tonder) and Mr F Vorster (Vorster). During the imaging process, the SIU was
denied access to one server. After the intervention of Adv J Wells, the SiU's Legal

Advisor, access was eventually granted and the server was imaged.
Malan analysed the data obtained from Bosasa, using keyword searches. During his

initial analysis of the data, he identified that a data deletion utility known as Erase™-
had been used to delete a significant amount of data on the servers. Table 1 below,

reflects the dates on which the data was erased.

Table 1: Dates of dejeted data on Bosasa servers

| Server riame | Document  _ Timélineof | Coniment”
and folder | ‘modification ’ |
count | and deletion | |
- Domain server 32 769 | 24 July 2008 Documents appear to has;égeen
| ADSO1 overwritten and then deleted
' Domain server ' 60 2 December Mostly archived documents
ADS01 2008 ware overwritten and deleted
File server 116 | 3 December Folder names appear to have 7]
2008 | been overwritten with random |

| data and then deleted

'3 See affidavit of Mt J Malan, Annexure 9
The Eraser product is marketed as software that can frustrate cyber forensic investigations,
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' File server 468 4 December Folder names appear to have
2008 been overwritten with random
| data and then deteted
Domain server 7130 | 6 December Documents appear to;;/e beé;j
ADSO1 A 2008 overwritten and then deleted

Because of the use of the Eraser utility, Malan had to employ advanced data
recovery techniques, which assisted him in his endeavour to recover the maximum

amount of data.

Malan also analysed the mirror images of Gillingham's computers and other
electronic data storage facilities, obtained during a search conducted at Gillingham's
residence in terms of section 6 of the Act. The Eraser utility was also found on
Gillingham’s system, but Malan found that the utility was not used extensively on his

computer to destroy data.

(
Documents of particular relevance to the investigatior of the kitchens and ‘access
control tenders, were retrieved and analysed by Malan and are dealt with under the

discussion of these (enders,

THE BOSASA GROUP OF COMPANIES STRUCTURE

The SIU conducted an investigation into the establishment and structure of the
Bosasa Group of Companies. The SIU's findings are based on information obtained
from the Registrar of Companies, the previous auditors of the Bosasa Group, tender
documentation submitted by Bosasa, Sondolo and Phezulu and from the official

Bosasa website. The SIU's findings are set out below.

‘ 6.1 Bosasa Operations (Pty) Ltd
During December 1981, a company known as Emafini (Ply) Ltd was formed by
Mr SJH Van Zijl (Van Zijl). In December 1984, Smith was appointed to Emafini as a
Director. Emafini then changed its name to Meritum Hostels (Pty) Ltd in February

1988,
On 20 June 1986, Van Zijl and Smith entered into @ pre-incorporation agreement with
a trust, stipulating that a new holding company would be formed and a new
operations company would be established to render the services for this holding /
company, administered by the trust. Mansell signed &s a witness to the p't-

incorporation agreement. }

14
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As a result of this agreement, Meritum Hostels became known as Dyambu

Operations (Pty) Ltd (Dyambu Operations), and the trust, as the Dyambuy Trust and
the holding company, as Dyambu Holdings. in November 2000, Dyambu Operations

changed its name to Bosasa Operations (Pty) Ltd.

Mansell was an active Director of Dyambu Operations from 1 June 1997, He resigned
as a Director of Dyambu Operations in November 2000, when Dyambuy Operations
became Bosasa.-Despite his resignation from Dyambu Operations,-he remained on
as a consultant with Bosasa and operated as such during the period that Bosasa was

awarded contracts from DCS,

Sondolo IT (Pty) Ltd and Phezulu Fencing (Pty) Ltd

Sondolo, prevfougsly known as Mavava Trading (Pty) Lid, was formed in 2008, while
Phezulu, previously known as Nino Construction, changed its name to Phezuly

6.2

Fencing in 1997.

Upon changing its name in 2005, Sendolo appoeinted Bester Viljoen Incorporated as
its auditors. At this time, Johannes Gumede, Tony Perry, Papa Leshabane, Brian
Gwebu, Jacqueline Leyds, Nomazulu Makoko (among others), were appointed as

directors of Sondolo. These individuals were all affiliated to Bosasa.

In December 2005, a number of directors resigned from Phezulu, whilst directors
such as Jacqueline Leyds and Victor Mhangwana, with previous Bosasa affiliations,
were appointed in their stead as the new directors of Phezulu. At this stage, the
auditors for Phezulu, were changed from PricewaterhouseCoopers to Bester Viljoen

Incorporated, the auditors for Bosasa and Sondolo.
According to the documentation obtained from the Registrar of Companies, Bosasa,

Sondolo and Phezulu have the following in common:

s Bester Viljoen Incorporated are their auditors

Jacqueline Leyds is a director of all three companies
Bosasa and Sondolo have Johannes Gumede, Munirah Oliveria and Ishmael
Mncwaba as directors

Bosasa and Sondolo share the same physical business address, namely,
1 Windsor Road, Mogale City, Krugersdorp, 1738,

In addition to the above, the'documents obtained from the Registrar of Companies,
indicate that company changes within Sondolo and Phezulu were a“drised td

15
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Bosasa. According to the Bosasa website, both Sondolo and Phezulu, fall within the

Bosasa Group of Companies.
During the course of the investigation, a document compiled by Agrizzi, was handed
to the SIU. This document, entited Summary Company Structure™, indicated that

Sondolo was owned by four companies, namely, Bancar Investment Holdings (Pty)
Ltd (25%), Kgwerano Financial Services (Pty) Ltd (25%), Bosasa Youth Development
Foundation (10%) and Bosasa (40%). On its website, Bosasa maintains that these
companies are all affiliated to the Bosasa Group. The Summary Company Structure
document in addition, indicated that Phezulu appointed Sondolo as its project

manager and integrator of the fencing contract.

Lastly, the tender documentation submitted by Sondolo and Phezulu, confirm that
they are part of the Bosasa Group of Companies and that they are dependent on

« each other for the delivery of services.
COMMISSIONER MTI'S FORMAL RELATIONSHIP WITH BOSASA

From the information obtained from the Registrar of Companies, Commissioner Mti is
the director of a company called Lianorah Investment Consultancy (Pty) Ltd
(Lianorah). Further information from the Registrar of Companies indicated that
Lianorah is in one way or another, linked to Bosasa. These links include the following:

Both Sondolo and Lianorah’s registration documentation reflects Mr Stephan-
Kruger as the initial director, with BGB Smit as the auditors
Both Sondolo and Lianorah appointed Bester Viljoen Incorporated as their new

. auditor in place of BGB Smit
Bester Viljoen incorporated are the auditors for Bosasa,

At the time Lianorah's incorporation, Commissioner Mti was the DCS National
Commissioner. The timing of the registration of the above entity appears to coincide
with the awarding to Sondolo of the access control tender, on or about 19 April 2008,

The analysis conducted by the SIU, has revealed that Lianorah was deregistered on

20 April 2007,

¥ See Annexure 10
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8  ANALYSIS OF CONTRACTS

Against the background of this information, the SIU analysed the procurement
process related to the four contracts referred to above. The evaluation of each one, is

dealt with.below.

8.1 The kitchens tender: HK2/2004
The kitchens tender was a'warded to Bosasa on 20 July 2004. The scope 'of the
kitchens tender entailed the providing of full catering services, inciuding full
maintenance of kitchen equipment, cleaning and training of DCS staff and inmates, at
correctional centres in seven management areas. These areas were Pretoria,
Johannesburg, Durban Westville, Krugersdorp, Pollsmoor, Modderbee and St Albans.

( The bid was advertised on 21 May 2004, and it required the rendering of services
over a 3-year period (1 August 2004 to 31 July 2007), at a cost of approximately

R239 427 694 per annum,

8.1.1 Evidence gathered
Engagement with the service provider prior to publication of the tender

The SIU ascertained that a DCS Executive Management Committee (EMC) meeting
was held at Supersport Park in Centurion, Pretoria between November 2003 and
early 2004. At this meeting, Agrizzi and Leshabane from Bosasa made a presentation
to the attending DCS officials, including Commissioner Mti, Gillingham and
Mr F Engelbrecht, the Regional Commissioner of DCS, Gauteng (Engelbrecht)e,

( The Bosasa presentation was to advise the DCS of the services Bosasa was abje to
provide, including catering and measures to prevent the theft of food from prison

kitchens,
This meeting took place not enly prior to the advertising of the kitchens tender, but
also before it was made known within the DCS that it would be outsourcing catering

services, the full maintenance of kitchen equipment and the training of DCS staff and

inmales at correctional centres.

Engelbrecht rajsed questions regarding the viability of outsourcing catering facilities
after the Supersport Park presentation. His concern related to job security of DCS

' See affidavit of Mr Engelbrecht, Annexure 11 j?

Tssue: 2019-01-26_12:01:08



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 323 of 1250 AA-314

staff, the sustainability of such a venture, its budget and the effect of such oufsourcing
on offender labour. He stated that in response to his questions, Commissioner Mii

had rudely instructed him to stop asking questions.

During a later EMC meeting held prior to May 2004, in Magaliesburg, Gillingham did a
presentation regarding the outsourcing of catering services due to the amendments fo
the Correctional Services Act (111 of 1998) (Correctional Services Act). The

relevant amendment to the Correctional Services Act provides:

‘Food must be well prepared and served at intervals of not less that four and a
half hours and not more than 14 hours between the evening meal and

breakfast during each 24 hour period”,

During the presentation, Gillingham highlighted the fact that the amendment set
( requirements which the DCS might not have the capacity to deal with effectively. In
addition, he touched on aspects relating to the theft of food in prisons and general
hygiene in prison kitchens. At the time of this presentation, Gillingham was the

Regional Commissioner: North West, Mpumalanga and Limpopo.

Shortly after the presentation in Magaliesburg, the DCS CFO, Mr Tshivhase
(Tshivhase), announced that the DCS would be outsourcing catering services.
Gillingham was appointed as the project leader for this tender, which was then
prioritised. Two DCS procurement officials, namely, Messrs W Pretorius' (Pretorius)

and Truter were requested 1o assist Gillingham with the project.

According to Engelbrecht, the Directorate: Health Care Services was responsiple for
nutritional services, and to his knowledge, none of the officials from that Directorats,
were consulted by Cillingham regarding the drafting of the specifications for this

tender.

The timeline of the tender

According to Mr H Truter (Truter)', requests to invite bids had to be in writing, and a

written instruction to proceed with invitations, needed prior approval, The kitchens
tender was approved by Commissioner Mti on 24 May 2004, The bid was advertised
on 21 May 2004, and the closing date was 25 June 2004, Compulsory briefing
sessions were held from 4~15 June 2004 in all seven management areas where
kitchen services were to be outsourced. The awarding of the bid by the NBAC was

7 gee afiidavit of Mr Pretorius, Annexure 12
'8 See affidavit of Mr Truter, Annexure 13
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scheduled for finalisation on 21 July 2004, but due to delays, the bid was only
awarded on 27 July 2004, to Bosasa. Due to the abovementioned delays, Bosasa
only commenced with performance on 16 August 2004, as opposed to the original
performance date, namely, 1 August 2004.

For ease of reference, the chronological sequence of key events in the tender
process for the kitchens tender is encapsulated in Table 2 below.

Table 2: Chronology ol events !cgarding the tender procos“ lor the kitchens tender
: . " e @-4‘.‘*4‘“‘;-‘ &f{'gﬂ;‘éi 5 :’:y

tl “

DafeiAE 7 AvIBIE i
21 May 2004 -»25 Jun 2004 Advemsmg of bld
' 11 Jun 2004 | Scheduled bid colection
' 4 Jun 2004 L N | Compulsory information meeting =
a . | 4 Jun 20047 18 Jun 2—004 Compulsory site meetings : N
\ | 25 Jun 2@4— i Closing date for bids -
| 28.Jun 2004 ~ 30 Jun 2004 | Screening of the bids )
1 Jul 2004 - 8 Jul 2004 Evaluatron process
12 Jut 2004 13 Jul 2004 I Compiling by the BEC of their recohwmendaﬁons ==
| 14 Jul 2004 - 1 6 Jul2007 | Verification, preparation, recommendation and submrssson to i
I the NBAC
| Eo Jul2004 | Awarding of the bid to Bosasa Y
" 21Jul2004 | Scheduled date on which successful bidder was to be notified
| , of award of bcd !
|' 27 Jul 2004 L  Actual date on which Bosasa was informed that it was fhe A
| successful bidder
29 29 Jul 2004 Szgmng of contract between DCS and Bosasa
( l 1 Aug 2004 L Sc:-h:d-t:led daté for commencement of servsces by Bosasa |
16 Aug 2004 Actual date on which Bosasa started to render services !

l
Drafting of the bid specifications

The SIU interviewed Mr T Mapasa (Mapasa), the DCS Director: Procurement™.
According to him, the user department in terms of DCS procurement directives must
assume responsibility for identifying the need, motivating the urgency and imporance
of the proposed tender, indicating the value or benefits to be derived from the tender
and the providing of an estimate of the cost of the tender. Accordingly, a preliminary
step in the procurement process is'the identification by the relevant depariment of a A )

need that is catered for in terms of its strategic plan.

¥ See affidavit of Mr Mapasa, Annexure 14 ﬂ7
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The SIU could find no evidence that a needs analysis or feasibility study was

conducted prior to the initiation of this tender process.

Although the kitchens contract should have originated in the DCS Directorate:
Development & Care, the SIU established that the need for the kitchens contract did
not originate in this directorate nor did this directorate initiate the process.

The SIU interviewed Ms J Sishuba (Sishuba), DCS Chief Deputy Commissioner:
Development and Care and Ms M Mabena (Mabena)®, DCS Director: Health
Services. They advised that their directorates were excluded from the entire tender
process, despite the fact that nutrition fell under their directorates as end users,
According to them, Gillingham had assumed responsibility for the initiation and

implementation of the procurement process.

(- The SIU interviewed the former Director: Security Management Services,

' MrAJC Venter”' (Venter). Venter confirmed that he had neither taken part in the
tender process for the kitchens tender nor was he or any other official from his
directorate approached by either Gillingham or any other official for input in respect of
the kitchens tender, specifically with regard to the security elements of the tender.

As regards the drafting of the specifications for the tender under discussion, Pretorius
informed the SIU that during a meeting he had with Gillingham, the latter advised that
he was developing specifications for the tender and handed Pretorius a two-page
document that he was requested to peruse. The document handed to him, however,
addressed only the aspects of training and equipment, but not the aspects relating to
the preparation of food and ration scales, the heart of the kitchens tender. Pretorius
advised that he suggested to Gillingham that the specifications used for the
outsourcing of catering services at the Ekuseni Youth Centre be used as the basis for
the development of the specifications for the kitchens tender. His subordinate, Truter,

emailed these specifications to Gillingham.

Truter confirmed that Gillingham's specifications forwarded to him, were very basic
and did not address the important aspects of the tender, such as provisioning of food,
preparation, rationing scales, etc. In Truter's view, the tender was rushed, because on
10 May 2004, Gillingham had decided that the tender should be published on 21 May

2004,

2 see affidavits of Ms Sishuba and Mabena. Annexure 15 and 16 respectively

2 gee affidavit of Mr Venter, Annexure 17
20
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According to Pretorius and Truter, they advised Gillingham on how to comply with the
procurement process. However, they did not assist him with the technical aspects of
the specifications, as they did not possess the required technical knowledge,

it is unclear to the SIU what qualified Gillingham to draft the specifications for this bid
as he only possessed a matric qualification and was not a nutrition expert,

A review of the tender specifications revealed that a number of unusual specifications

were included in the bid, hame!y:

»  The installation of security cameras
The requirement that bidders must have accredited security personne! with
proven track records of installing and monitoring offsite (CCTV) and intemet
protocol surveillance and be International Standards Organisation 5001:2000

(ISQ) compliant
Bidders were requjred to have a fully functional integrated maintenance

department experienced in facilities management with a minimum of 5 years

P
\,

experience
Bidders were required to have a temporary mobile facility which complied with

minimum health requirements to be utilised whilst the kitchens were being
upgraded

Bidders were required to procure the services of two qualified dieticians on their
full time payrell, despite DCS having full-time dieticians on their payroll.

The SIU has further established from the witness® that Agrizzi requested him to
develop a solution for the installation of various types of security equipment in
correctional centre kitchens. According to him, he was informed by Agrizzi that the
solution would be added to the tender specifications fo ensure that Bosasa enjoyed
an advantage over the other bidders, The wilness advises that this solution formed

part of the eventual tender specifications.
In the bid, the following security equipment was specified:

Surveillance cameras in the kifchens

Digital video recorders in each kitchen office

Contro! and review personal computers in each kitchen office

¢ Access control systems in store rooms and fridges

2 The affidavit of this witness will be withheld and provided to DCS upon request 7
/)
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Wide area network conneclivity to provide off-site surveillance,

N
During the security roll-out for the kitchens tendér in August/September 2004, the
witness was introduced to Mansell who had previously visited the Bosasa premises.
The witness was informed that Mansell was a consultant and former partner of a
Mr G Watson (Watson), the CEO of Bosasa. According to the witness, Mansell
occupied an office in one of the Bosasa buildings and was often in the company of

Agrizzi,
The bid evaluation and adjudication process

On 1 July 2004, the Code of Conduct and Declaration of Interest forms were signed
by the members of the BEC in terms of which they were required to declare their
interest, if any, in any of the bidders. Gimngham; as chairperson of the BEC, signed
this form and indicated that he had no interest in any of the bidders for the kitchens

contract.

Despite the fact that the kitchens contract was not a tender for consultant services,
the DCS used the price and functionality tender evaluation methed. Truter confirms
that only Bosasa and Sechaba Catering Services (Sechaba) met the threshold for

functionality and hence qualified for the second phase,

Members of the BEC* were informed by Gillingham, the Chairperson of the BEC, that
the purpose of the kilchens tender, was to ensure that DCS complied with the
amendments to the Correctional Services Act, with specific reference to section 8(5),

referred to earlier.

The SIU interviewed Dr J Coetsee™ (Coetsee), 2 member of the BEC that evaluated
the kitchens tender. He informed the SIU that during the evaluation of the kitchens
tender by the BEC, he observed that although the budget for the kitchens tender had
been sourced from the Directorate: Health Care Services, this directorate had not
requested the tender. Other BEC members further observed that the entire tender

process had been managed by Gillingham,

From documentation made available to the SIU, it appears that after the awarding of
the contract o Bosasa, a complaint was received from Sechaba, questioning the
basis on which the tender was awarded to Bosasa. Sechaba complained that its
pricing was reasonable in the light of its knowledge of prisons and high volume

:: See affidavit of Mr Coetsee, attached as Annexure 18
tbid
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feeding. In its response to the complaint, the DCS stated that the BEC was satisfied
that Bosasa had best met the requirements for the tender.

The SiU in the course of its investigation obtained a file relating to allegations of
maladministration and misconduct. It was alleged that Gillingham had an affair with

his secretary, submitted fraudulent subsistence and travel claims (S&T claims) and

had intimidated certain staff members.” Disciplinary action was recommended by

DCS Deputy Commissioner: Legal and Special Operations, Adv T Mqobi (Mqobi),
and DCS Chief Deputy Commissioner (CDC) Central Services, Ms J Schreiner.
Contrary to the recommendations, Commissioner Mii sent a letter to Gillingham in
which on the one hand he chides him for his misconduct, but on the other thanks him
for repaying the irregularly obtained S&T moenies. In the same letter, Commissioner
Mti proceeded to appoint Gillingham as the DCS Acting CFO, which effectively gave
him oversight of the procurement division. This appointment was shortly before the

kitchens tender was awarded to Bosasa.

For ease of reference, the names of the members of the BEC and NBAC are set out
in Table 3 below. It will be noticed that Gillingham served on both committees, in the
BEC as its chairman and in the NBAC, in an advisory capacity.

ECanENBAC IembeErsdorttie h!chn'; tender

Gillingham l CDC Finance
(Chairperson) | (

Coetzee J Dar Forméf Educanan
r.Davids l Area Commnss:oner Jahannesburg Managernent Area = ot

f
J

‘ Dlr Health Care Services

. lMabena r- Health Ca - 5
Mdletye Area Co»ordmator Deveiopment and Care: Durban Correctmnal Cent
Moociley N DCapés:sonnel Corrections
|  Maako a J Dir. Contract Management Y .
LLenkoe p— Reguonamﬁd: Qevelopment and Care: G_auteng _4£ N - j
| FJ Venter | Secretary to BEC |

i Natidnal Bid Ad;udlcatlon Commiftée -

i
o

| Schreiner | | coe: Centrat Services

] (Chairperson)

| Sishuba CDC Deveropment& Care ‘
' Gillingham CDC Finance {Advisory Capactty)

25 These details were obtained from the disciplinary file compiled by the DCS DiLJ
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! DC: Supply Chain Management

Ngubo

Mapaséw-w- | Dir: Procurement

| Pretorius ' Procurement: Secretariat

Aries ' Procurement: Secretariat II
l._Tr;Jter Procurement ' :

The cyber forensic expert’s evidence

Malan recovered a document entitled Checkiist.doc, obtained from the images seized
at Gilingham's residence. The document contains bid evaluation criteria and
guidelines for evaluating the kitchens tender. These criteria and guidelines obviously,
should not have been in the possession of any bidder and especially not before the
submission of tenders, since it would enable the bidder to know in advance the

weighting of certain factors relevant to the tender.

Malan was able to establish that the document was created on 28 June 2004, and
saved on the same date by Agrizzi. According to Malan, the document originated from
Agrizzi's computer but the date of first creation could not be established, given the
fact that Bosasa had used the Eraser utility to selectively erase certain information on
its servers, Significantly, however, 28 June 2004, was the date on which DCS started

to screen the bids in the kitchens tender.

Email logs between Agrizzi, Mansell and kobus@bfn.co.za

During the SIU's investigation of the access control tender an emaii address®,
Kobus@bfn.co.za, was linked to Gillingham.

According to Venter, Gillingham explained to him that kobus@bfn.co.za was his
residential e-mail address.

The SIU determined that this email address belonged to an entity called Network and

Computing Consultants (NCC), situated in Bloemfontein.

Mr F De Villiers” of NCC informed the SIU that kobus@bfn.co.za was an email
address belonging to Bosasa and paid for monthly by Bosasa between August 2004

and March 2005,

Z See affidavit of Mr F De Villiers, attached as Annexure 18

8 piscussed in detail in section 8.2.1 titled "The Bid Specifications” y ///5)
(¢
24
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The SIU obtained email logs fram NCC and found two emails sent from Gillingham to
Agrizzi on 26 April 2004 with the subject, “Tender Evaluation Criteria - Danny
Mansell" and “Reviewed Documents”. These documents were sent approximately one

month before the kitchens tender was advertised.
During a search conducted by the SIU at Gillingham’s residence in terms of section 6
of the Act, a business card in Gillingham’s name was found that reflected that he was

a consultant for Consilium (Ply) Ltd (established by the SIU as an affiliate company
within the Bosasa Group). Furthermore, the contact information on the card included

the email address, kobus@bfn.co.za.®®

The extension of the kitchens contract

As already observed, the kitchens tender covered seven management areas. The
(_ contract signed with Bosasa did not mention seven satellite correctional centres
falling within these seven management areas. On 29 Sepiember 2004, Bosasa
proposed to Gillingham that the seven satellite correctional centres be included by

way of an extension of the kitchens tender,

The extension was recommended by Gillingham and authorised by Comissioner Mti

on 17 May 2005.

The extension of the kitchens tender period

In October 2006, an extension of the contract was required because the contract
would expire on 31 July 2007. The DCS was required to decide whether DCS
personnel should render the services in future or a new tender should be advertised.
The contract was extended by a year in order for the DCS to determine whether it
¢ should outsource the service again or provide the service itself. The contract was

further extended for a period of six months.

A new kitchens contract HK14/2008, was awarded to Bosasaon 6 January 2009, The
contract period for this contract was three years. In the course of g desktop analysis
conducted by the SIU, it could not find any needs analysis or feasibility study for the

new contract.

A disqualified bidder, Royal Sechaba (Pty) Ltd, previously Sechaba Catering
Services, has since instiluted legal proceedings against DCS and Bosasa to have this

| W/

% See copy of business card. Annexure 20
25
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latter tender process reviewed and set aside. These proceedings are at present

pending in the North Gauteng High Court,

Benefits received by Gillingham and Mti

The SIU has established that Gillingham received financial benefits from Bosasa over
a period of time, for which he gave no valuable consideration. Whiist on the evidence,
the payment of the benefits cannot be directly linked to a particular tender dealt with
in this report, the timing of the benefits and the tenders lead the SIU fo conclude that

there is on the evidence a sufficient link between the benefits and the awarding of all

of the tenders dealt with herein.
The benefits received by Gillingham and Commissioner Mti are dealt with in more

detail later in section 8 of this report.

8.1.2 Findings
The evidence gathered by the SIU, shows that there were clear deviations from the

SCM: Guide for Accounting Officers, more particularly, in that the end user
depariment was not included in the bid process. There was also rio proper financial
planning for this tender in that there was no feasibility study nor needs analysis

conducted.

The evidence shows that Gillingham, outside of his normal duties, played an integral
role from the outset in the procurement process in relation to the kitchens tender and
was irregularly instrumental in the development of the tender specifications for the

tender.

{ According to the witness, Bosasa irregularly participated in drafting the specifications
for the tender under discussion and this fact was not disclosed by Gillingham during
the bid evaluation process. On the evidence of the witness, the specifications were
drafted in such a manner that the security aspects of the tender provided Bosasa with
a clear advantage over other bidders. It is therefore not Surprising that only two

bidders were found to meet the functionality requirements by the BEC,

Furthermore, on the evidence of the cyber forensic expert, a document containing the
bid evaluation criteria and guidelines for evaluating the tender was found in electronic
data seized at Gilingham's residence, having originated from Agrizzi. The creation
date of this document on Gillingham's computer was 28 June 2004 and was saved on
Agrizzi's computer on the same day. Significantly, the DCS commenced with the
screening of the tenders received in respect of the kitchens tender on 28 Jpr’72004,

'/) 26
-

Tssue: 2019-01-26_12:01:08



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 332 of 1250 AA-323

Whilst, Malan could not determine the date of first creation on Agrizzi's computer, the
evidence raises two concerns: first, whether Agrizzi (and as such Bosasa) was in
possession of the document at the time that Bosasa's tender was submitted for the
kitchens tender, and second, whether Bosasa was parly to the drafting of the
evaluation criteria and guidelines for evaluating the tender. Obviously, if this were 80,
it would not only have subverted the entire procurement process because it would
have placed Bosasa in an unduly advantageous posxtton with reference to lts
competitors, but it would also have exposed the DCS to civil suits from unsuccessful

bidders.

Given the fact that there was no BSC constituted to prepare the specifications for the
kitchens tender, the fact that Gillingham played an integral role in the preparation of
these specifications, the fact that these specifications were Prepared in such a way as
to favour Bosasa and the fact that a document containing the bid evaluation criteria

and guidelines for evaluating the tender, was found on Gillingham's computer —

having originated from Agrizzi — leads the SIU to believe that Bosasa along with
Gilingham was not only involved in the drafting of these bid specifications for the

kitchens tender but also in the drafting of the bid evaluation and guidelines thereof,

Paragraph 1.1 of practice note SCM 3 of 2003 provides that the price/functionality
tender evaluation method applies only in tenders where consuitant services are
procured. It is therefore clear that to the extent that the kitchens tender did not involve

consultant services, the price/functionality tender evaluation method applied to the
kitchens tender, was in conflict with paragraph 1.1 of practice note SCM 3 of 2003,

The evidence clearly indicates that Gillingham received financial benefits from
{ Bosasa after the award of the kitchens tender, The SIU was unable to find any lawful

cause for such benefits being made to Gillingham. The evidence further shows that

Mansell and Smith were instrumental in effecting these benefits to Gillingham,

The SIU is of the view that the acceptance by Gillingham of financial and other
benefits from Bosasa around the time that the kitchens tender was awarded was both

irregular and unlawful.

The impact on the kitchens tender and the other tenders, of the receipt of benefits by
Gillingham and Commissioner Mti, are more fully dealt with under the discussion of
the benefits received by them in section 8.

Turning to the extension of the kitchens contract, the evidence shows that the
kitchens tender was extended upon the recommendation by Gmmgham hd

g
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8.1.3

authorised by Commissioner Mti on 17 May 2005. In light of the Irregular benefits
received by Commissioner Mti the extension of this contract was irregular and

unlawful,

Recommendations in respect of the kitchens tender

The SIU recommends that;

the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any losses that might have been sustained by DCS on account of the

award of the kitchens tender to Bosasa
the DCS considers instituting disciplinary proceedings against Gillingham
(Commissioner Mti no longer being in the employ of DCS) arising from his
irregular conduct relating to the procurement process involving the kitchens

tender
the NDPP corisiders instituting criminal proceedings against Gillingham,

Commissioner Mti, Bosasa, the latter’s office bearers and to the extent that
Mansell, Agrizzi and Smith may not be office bearers of Bosasa, that they also be

considered for prosecution in their personal capacities
the DCS cooperates with the NPA for the purposes of prosecuting the persons

and entities mentionad above.

28
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8.2 The access control tender: HK2/2005
The access control tender was awarded to Sondolo on 11 April 2005. The scope of
the access control tender entailed the supply, delivery, installation, commissioning,
support and maintenance of a comprehensive access control and body scanning
system with CCTV coverage of DCS staff and inmates at 86 Maximum Security
Facilities/Centres of Excellence. The advertisement for the access control tender was
published on 4 February 2005. The contract was valued at R236 997 385.31.

This tender was extended to include the staffing of the control rooms at the 66 sites.
This extension took place after the awarding of the initia! contract.

8.2.1 Evidence gathered
The timeline of the tender process

The tender for access control was published on 4 February 2005, with the closing
date on 25 February 2005. The usual time for bidders to respond to the tender
advertisement is 30 days, .but the time for this tender was reduced to 21 days. The
authorisation for such a reduction in time was given by the then Acting National

Commissioner, Mr V Petersen (Petersen) on 27 January 2005,

The SIU established from Venter, the circumstances leading up to the advertising and
awarding of this tender. Venter informs that towards the end of 2004, he was
informed by Mr W Damons (Damons), Deputy Commissioner: Facilities and Security
Management, that R90 million that had been budgeted for expendifure on
infrastructure within the DCS would not be spent by the DCS Building and
Management Division, before the financial year end. Damons instructed him to spend
the money to improve security at prisons with existing Repair and Maintenance
Programme (RAMP) programmes, by means of variation orders, RAMP projects are
an initiative started by the DPW to upgrade various government facilities, The DCS, at
the time, had many RAMP projects running with the DPW at various correctional

centres.

In pursuance of the instruction from Damons, Venter drafted a plan indicating at
which correctional centres the money would be spent, what equipment was required,
as well as the cost, amounting to R89 517 000. A memorandum requesting approval \
of the plan was approved by Messrs F Mocheko (Mocheko) DCS Director of Building
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a9

and Maintenance: Pretoria and Damons on 18 November 2004 after confirmation was

received that the money was available,

According to Venter, the plan was approved by Miombile on 3 December 2004, who
commented that Commissioner Mti wanted the option of the DCS acquiring the
equipment without the assistance of the DPW due to time constraints. Gillingham
then requested him to obtain prices for security equipment as well as the

+ specifications for the following security equipment from the DPW:

»  Walk through metal detector

= X-ray scanner
Security spike boom barrier system, and
CCTV system (closed circuit television system).

L]

L]
{ In @ memorandum dated 9 December 2004, Venter not oniy acknowledged the
benefits of using the DPW, but aiso pointed out that his directorate had always been
satisfied with the manner in which the DPW had procured equipment in the past. The
memorandum was addressed to the following role players within the DC8, namely,

Mocheko, Sokupa, Damons, Miombile, Gillingham and Commissioner Mti.
In Venter's memorandum of 9 December 2004, he requested that the following points

be considered:
Employment of the necessary expertise to ensure that durable equipment was

procured
That the necessary expertise be obtained to ensure that correct equipment was

installed, that the components complied with the specifications and were

{
compatible with DCS systems
The inclusion of a maintenance contract for a minimum period of 5 years

That long delivery periods may result in some equipment only being installed

during the foliowing financial year
That the DCS should continue to use the expertise of the DPW for the erection of

security fences through the RAMP programmes.
According to Venter, he received the following responses to his memorandurm:

Mocheko supported the recommendation that the fences be erected through the

DPW
e  Sokupa recommended that all the equipment be procured by the DCS's " )

Procurement Directorate 2 §
30
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Damons supported the recommendation that the fences be erected through the
DPW, but in addition, recommended a tender process by the DCS in respect of

L]

the security equipment
Gillingham supported the recommendation regarding the security fences, but

suggested that the DCS follows its own procurement process in respect of the
securily equipment and that all the funds should be allocated before the end of

¢

March 2005
Commissioner Mti, whilst approving the recommendations made by Sokupa, Damons
and Gilingham, commented that the relevant concerns raised by Venter would be
taken into consideration, but that the DCS should follow its own tender process so as

not to experience delays from the DPW.
For ease of reference, the sequence of key events involved in the bid process for the

-
' access control tender, is encapsulated in Table 4,

Table d: Chronology ol events regardmg the bzd process of tender HKzfzoos \

3*’ =

P
;.7}

B Damons draﬁs memorandum indicating RS0 m lhon avanlable for

18 Nov 2004
| expenditure, proposing it be utilised at centres with existing RAMP ‘
programmes
9 Dec 2004 Commissicner Mti grants a;—pro;aT to proceed thh tender f
14 Jan 2005 Gl!hngham commences drafimg of tender specfﬂcations.— B
24 Jan 2005v' \ Gillingham eméu;s-uﬁogme bid specnf ications ongmatmg from - l
kobus@bin.co.z |
_15 EBE%?O? ] gee.t ngs are?ek_i(_o t;ahse tf; c_iraftﬁgif 1ender specxfcatlor;smwj
. 27 Jan 2005 Miombile forwards specifications to Venter o -—]
¢ 28 Jan 2005 | Tender specrfacat:ons are finalised 3 sy _J
4 Feb 2(_)05 | Tenderis published in the goverqnleft g%%ﬁ _MM;; J
14 Feb2005 | Compulsory information bneﬂng is held . '|
25 f’iaE‘ZPOS ] Bid closed: 17 bids received as well as 3 late bids 7 o '
2 Mar 2008 Inmal screenmg of bids is fi na!rsed B |
'E Mar 2005 Mutavatmn for the appcmtment of BEC members is draﬁed by i
| Gillingham
l 16 Mar 2005 __f Gmmgham srgns the Declaration of Interest and Code of Conduct [
I lnsiructnons are gwen to the members of the BEC o ‘
l 11 Apn! 2005 ] NBAC recommends tender be a-wirded to Soniiolp - '
19 Apr 2005 Contract between DCS and Sondolo is signed
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The bid specifications

According to Venter, Mlombile contacted him on 27 January 20086, in connection with
an e-mail he had received from Gilingham. Attached to the e-mail, was a document
containing specifications for securlty equipment. Mlombile was concerned by the fact
that the individual who had forwarded the document to Gillingham, a certain Kobus

with the email address of Kobus@bfn.co.za, was unknown to him. According to
Venter, Mlombile suspected that the specifications contained in the document sent to-

Gillingham, were not drafted by DCS officials.

Venter informed that he investigated the 6rigin of the email and found that the author
of the document was an individual called “Danny” and that the e-mail address from
which the document had been sent belonged to an entity called Network and

Computing Consultants (NCC), situated in Bloemfontein.

Venter then sent a memorandum to Damons, Miombile and Gillingham in which he
raised his concern not only about the origin of the document forwarded to Gillingham,
but aiso the inadequacy of the bid conditions and specifications in the following

respects:-
no provision was made for access control at entrances used by DCS officials and
SAPS members, which were also being used for the admission and release of

offenders
no provision was made for access control at gates used by work teams at the

Centres of Excellence
no provision was made for equipment to scan items that were being delivered, or

‘the person/s making the delivery
the Directorate Security Management Services did not possess the expertise
required for the purpose of drafting technical specifications, which the DPW had

previously drafted
the CCTV coverage focussed on people entering the secure areas but no
mention was made of people exiting these areas.

Venter further informed that he did not receive any feedback regarding the concerns
raised in his memorandum regarding the origin and inadequacy of the big conditions
and specifications that were forwarded to Gillingham. According to Venter, Gillingham
explained to him that kobus = bfn.co.za was his residential e-mail address, from Whlch

F

he forwarded the document to his official DCS e-mail address.

32
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Through the SIU's investigation, it was established that there was no Kobus
employed as a consultant at the DCS and further, kobus bfn.co.za, was an email
address belonging to Bosasa and paid for monthly by Bosasa between August 2004
and March 2005, which includes the day on which the document was emailed to
Gillingham.” The SIU was further able to establish that a number of emails were sent

by Agrizzi to Kobus.®

During a search conducted by the SIU at Gillingham's residence in terms of section 6
of the Act, a business card in Gillingham’s name was found that reflected that he was
a consultant for Consilium (Pty) Ltd (previously established by the SIU as an affiliate
company within the Bosasa Group), Furthermore, the contact information on the card

included the email address, kobus@bfn.co.za.*'

( The SIU was further able to establish that despite it not being within the course and

scope of Gillingham’s duties, he had assumed responsibility for the draiting of the bid
specifications. This fact accords with Venter's evidence that he was not aware of any
committee that was formed for the specific purpose of drafting the specifications for

this tender.

The witness referred to previously, advised that in December 2004, he was given a
document by Agrizzi that contained specifications for security measures at prisons.
Agrizzi informed him that the document was for a tender, which the DCS was going to
advertise in the near future. Agrizzi instructed him to ensure that the specifications
were up to date with modern technology and to align them with the technelogy
Bosasa was employing in the kitchens contract. The witness further advised that his
previous involvement in the drafting of the kitchens tender specifications had made

the task assigned to him by Agrizzi easier.

The witness further informed that Agrizzi had told him that he (Agrizzi) had informed
the Bosasa team that the bid price had to be in the region of R80 million and the bid
presentation should include aspects such as system design, costing and

maintenance.

The SIU was further advised by the witness that it took him a few weeks to improve
upon the specifications contained in the document given fo him by Agrizzi. These

improved specifications were later presented to Agrizzi.

® see Annexure 19
It is important to nofe here the email sent between Agrizzi, Mansell and kobus during this tende: #/d thi:

kitchens tender
% See Annexure 20 /;%
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According to the witness, he later identified a number of similarities between his
improved specifications and those contained in the tender advertisement,

According to documentation obtained from the Registrar of Companies, Sondoio (Pty)
Ltd was only registered as such on 18 February 2005, that is, 7 days before the
closing of the tender. Since the tender specifications required a proven track record of
at least § years in the Information Technology (IT) industry, Sondolo clearly did not

satisfy that requirement.

Further information sourced from the Sondolo bid documentation indicated the

following shareholding in Sondolo:

= Bosasa (40%)
» Kgwerano Financial Services (Pty) Ltd (25%)
(" «  Bancar Investment Holdings (Pty) Ltd (25%)
Bosasa Youth Development Foundation (Pty) Ltd (10%) — Section 21 Company

.
As already observed, Kgwerano, Bancar and Bosasa Youth Development are all
affiliate companies within the Bosasa Group.

The witness pointed out the following aspects that would have made it very difficult for
other bidders to submit a sufficiently compliant bid:

Given the close association between Bosasa and Sondolo and the former's
knowledge of the prisons environment on account of its contractual relations in

terms of the kitchens tender, its prior knowledge of the bid specifications and the
exclusion of site visits allowed Sondolo to enjoy an undue advantage over other

( bidders
Despite the technical nature of the bid, which would have required intensive

research, the normal period of 30 days for the submission of bids was reduced to

21 days.

The cyber forensic expert’s evidence

Malan obtained electronic copies from the DCS of the earliest versions of the tender
specifications in respect of all the tenders forming the subject of the SiU’s
investigation into Bosasa and its affiliate companies. During the course of this
investigation, Malan mirror imaged the servers of Bosasa and the laptops of Agrizzi, /

A

van Tonder and Vorster

34
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Malan used the electronic copies of the bid specifications that he had obtained from
the DCS in an effort to establish whether there were any similar or identical bid
specifications in the Bosasa data. Despite the deletion of information by Bosasa from
its servers, Malan was able to identify a document named cetv bid.doc both in the

electronic data received from the DCS and on one of Bosasa's servers.

The document on Bosasa's server indicated that it was last printed on 13 January
2005, The author of the document was “Danny™ and the document was revision 2.
The document contained specifications relating to the access control tender, This
document was aiso found on the DCS server and was attached to an email Mlombile
received from Gillingham on 24 January 2005. This document indicated that it was
revision 4 of the document; the document found on Bosasa's server was revision 2.

The bid evaluation and adjudication process

On 16 March 2005, the Code of Conduct and Declaration of interest forms were
signed by the members of the BEC, in terms of which they were required to declare
their interest, if any, in any of the bidders. Gillingham, as chairperson of the BEC,
signed this form, indicating that he had no interest in any of the bidders for this

contract,
In this bid, the priceffunctionality tender evaluation method was utilised, Only Sondolo
satisfied the threshold for functionality, thus enabling it to be considered in the pricing

phase.
Despite Pinnacle Technology Holding (Pty) Lid (the second highest bidder) obtaining
only 68.13% for functionality, it was included for consideration in the pricing phase.

{
The BEC recommended to the NBAC that Sondolo be awarded the contract,
Following this recommendation, the NBAC after its deliberations awarded the contract

to Sondolo on 11 Aprit 2005.

For ease of reference, the name of the members of the BEC and NBAC are set out in
in Table 5 below. it will be noticed that Gillingham served on both committees, in the
BEC as its chairman and in the NBAC in an advisory capacity,
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Table 5: BEC and NBAC mémbers far the access controi lendor
:'!,"ﬂ;';" 2 s ffl:"“'fgf;
’ e i iy A

Bu? EVafuatron Commiftee 3 .,,:3“ ik
| coc: Finance l

Gergham
" (Chairperson) i
| Tshele Regronal Co-ordinator Security: Gauteng |
' Lethr)ba Director Systems Development i

Kunene | Reglonal Commissioner Limpopo, Mpumalanga .
" = _and North West S, J
1 Ma!inga Area Manager Modderbee 7

Lenkoe 5 | Regrona! Head: Development & Care Gauteng |
| Daﬁns | «E Facilities & Security VWV 2

F Venter B Secrefary of the Committee T P

Steyn Deputy Director Secunty Management F .

Natror:al Brd Adjudicatron Committea . :f,"?if & _,,;;

> |

[ CDC Deve!opment& Care

Srshuba
] (Chairperson) |
: Gilingham CDC Finance (Advrsory Qapacﬂy) ql
| Petersen CDC Corporate Services ‘
;‘ Ngubo | DC. Supp!y Chain Management
" éokupa Drr Facrimes Planning & Development
[ Mapasa ‘ Drr Procurement b ‘
Pretorius | Actrng DD Tender Management
CNtli | SPAO: Tenders = |
f/iries | Procurement Secretariat
| Truter Clerk: Tenders S |
| Du—Preez ’ Clerk: Tenders o J

The extension of the access control contract

Venter was made a member of the steering committee that managed the access
control contract after it was awarded to Sondolo, and as such, attended steering

committee meetings.
The witness referred to previously, who also attended various steering committee
meetings, informed that when the DCS had to identify DCS officials for training by
Sondolo to monitor the control rooms, it became apparent that the DCS was |
experiencing staff shortages of suitably computer literate personnel, an essential skilf /
required for the access control contract, He further informed that Agrizzi ?lggested fo
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him that he propose to the steering committee that Sondolo would be able to provide
the DCS with trained personnel to fulfil the function, which he accordingly did. He did
not attend further steering committee meetings and was not sure if DCS acted upon

his recommendation.

At one of the steering committee meetings, Gillingham raised the question of
outsourcing the staffing function for the control rooms. Gillingham questioned the fact
whether-or not it would be a cheaper option for DCS to appoint a contractor to provide

the staff for the control rooms.

Cost comparisons conducted internally in the DCS indicated that outsoureing the staff
component would be cheaper than training DCS members to man contro] rooms.
According to Venter, the initial plan was to outsource the staffing function of only the
regional and national control rooms. However, in awarding the contract to Sondolo,

¢
the local contro! rooms were also included in the contract.
Ngubo a procurement official within the DCS, requested the extension of the contract
via a memorandum. Commissioner Mti extended the contract on 4 August 2005 and

the extension was valued at approximately R200 million.

Contract management
According to Mr Steyn* (Steyn), the former Deputy Director: Security Management
Services, all the work for the access control tender was completed. He confirmed that
the maintenance agreement for the tender came into effect on 1 Aprif 2007, and that
R2 173 567.92 was paid to Sondolo per month, from the Goods and Services budget
of the Directorate Security Management Services, for the maintenance.

{
Althoeugh Steyn indicated that there was no problem in the execution of this tender,
the OAG highlighted that it has information that the service provider did not deliver the

quality of security equipment specified in the bid specifications.

Benefits received by Gillingham and Mti

The SiU has established that Gillingham received financial benefits from Bosasa over 7

a pericd of time, for which he gave no valuable consideration, Whilst on the evidence,

the payment of the benefits cannot be directly linked to a particular tender dealt with /

in this report, the timing of the benefits and the tenders led the SIU to conclude thaf
P

32 gee affidavit of Mr Steyn, Annexure 21
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there is, on the evidence, a sufficient link between the benefits and the awarding of all

of the tenders dealt with herein.
The benefits received by Gillingham and Commissioner Mti are dealt with in more

detail later in section 9 of this report.

8.2.2 Findings

This contract.was awarded on 11 April.2005 to Sondolo, a company in which Bosasa

is a 40% shareholder.

The evidence shows that there were clear deviations from the SCM: Guide for

Accounting Officers, more particularly, in that the end user departments were not

included in the bid processes. According fo the evidence, there was no proper
5 financial planning for this tender in that there was no feasibility study or needs

- analysis conducted and the budget for this tender was significantly exceeded.

As in the kitchens tender, Gillingham, outside of his normal duties, played an integral
role from the outset in the procurement process in relation to the access control
tender and was greatly instrumental in the development of the tender specifications

for the said fender.,

On the evidence of the witness and Malan, Bosasa participated in drafting the bid
specifications for this tender. Agrizzi, according to the witness, requested him to
prepare specifications in line with the technology Bosasa was employing in the
kitchens contract. The witness subsequently identified a number of similarities
between the specifications prepared by him and those in the advertisement for this
tender. Furthermore, on the evidence of the witness, the specifications were drafted
in such a manner that the security aspects afforded Bosasa a clear advantage over

the other bidders.

On the evidence of Malan, a document titled “cctv bid.doc” was retrieved from the
DCS and Bosasa systems. The document contained specifications for the access
control tender. Version 2 of the document was found on the Bosasa system, whilst
version 4 thereof was emailed by Gillingham from an emall address belonging to
Bosasa, to Mr S Mlombile (Acting Chief Deputy Commissioner: Corrections)

(Mlombile) of DCS.

Given the fact that there was no BSC constituted fo prepare the specifications for the
access control tender, the fact that Giilingham played an integral role in the
preparation of thess specifications, the fact that these specifications were prepared in
such a way as to favour Sondolo and the fact that a document containing—te bid

ya
i
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specifications for the tender was found on Bosasa's servers (indicating that it was last
printed on 13 January 2005, a day before Gilingham commenced drafting the tender
specifications — some three weeks before the tender was published) led the SIU to
believe that Sondolo/Bosasa, along with Gillingham, were involved in the drafting of

the bid specifications for the access control tender.

The evidence further shows that the bid submission period was reduced to 21 days,
without any apparent cause. Given the technical nature of the tender-and Bosasa’s
participation in the drafting of the specifications for the bid, the shortened period for
submission of bids and the fact that no site visits were allowed, provided Sondolo with
an unfair advantage over the other bidders. The SIU was unable to find any evidence
indicating that there was any urgency for the resource covered by the access control

tender.

. |
Paragraph 1.1 of practice note SCM 3 of 2003 provides that the priceffunctionality
tender evaluation method only applies in tenders where consultant services are
procured. It is therefore clear that to the extent that the access control tender did not
involve consultant services, the priceffunctionality tender evaluation method applied
to the access control tender was in conflict with paragraph 1.1 of practice note SCM 3

of 2003.
Since Sondolo enjoyed access to the correctional centre environment because of
Bosasa's kitchens contract, the fact that no'site visits were allowed, in effect, afforded
Sondolo a significant advantage over its competitors.

Furthermore, despite it being a bid requirement that bidders should have five years'
experience, Sondolo had only been registered 7 days before the closing of bids, yet
( Sondolo was awarded the tender. This was obviously irregular, since Sondolo should

have been disqualified at the BEC stage,

The evidence clearly indicates that Gillingham and Commissioner Mti had received
financial benefits from Bosasa. The SIU was unable to find any lawfut cause for such
benefits being made to Gillingham and Commissioner Mti. The evidence further
shows that Mansell and Smith were instrumental in éffecting these benefits to

Gillingham and Commissioner Mti.
7

The SiU is of the view that the acceptance by Gillingham and Commissioner Mti of /
financial and other benefits from Bosasa around the time that the access control/
tender was awarded, was both irregular and unlawful. Furthermore, Gillinghams
failure ~ he served on the BEC and the NBAC ~ to disclose this durfd the

@39
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procurement process infringed paragraph 16A8.4 of the Treasury Regulations and as

such, constituted an abuse of the supply chain management system.

The impact on the access control tender and the other tenders of the receipt of
benefits by Gillingham and Commissioner Mti, will be dealt with more fully under the
discussion of the benefits received by them in section 9 of this report.

Turning to the extension of the access control contract, the evidence shows that the
access control tender was extended upon the recommendation of Ngbbo and
authorised by Commissioner Mti on 4 August 2005. In light of the irregular benefits
received by Commissioner Mti the extension of this contract was irregular and

unlawful.

8.2.3 Recommencdlations in respect of the access control tender

( The 8IU recommends that:
the DCS considers instituting civil proceedings in the appropriate forum for the
recovery of any losses that might have been sustained by DCS on account of the

*»

award of the access control tender to: Sondolo

the DCS considers instituting disciplinary proceedings against Gillingham
(Commissioner Mti no longer being in the employ of DCS) arising from his
irregular conduct relating to the procurement process involving the access control

tender
the NDPP considers instituting criminal proceedings against Gillingham,

Commissioner Mti, Sondolo, Bosasa, their office bearers and to the extent that
Agrizzi, Mansell and Smith may not be office bearers of either Sondolo or
Bosasa, that they also be considered for prosecution in their personal capacity

the DCS cooperates with the NPA for the purposes of prosecuting the persons

and entities mentioned above.

40
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8.3 The fencing tender: HK24/2005

The fencing tender was awarded to Phezuiu on 29 November 2005, The scope of the
fencing tender entailed the supply, delivery, installation and commissioning of security
outer perimeter fences with taut wire for outer and inner fences and CCTV
surveillance cameras at various correctional cenfres. The contract value was
approximately R486 937 910.

The fencing tender was published on 14 October 2005, with closing date on
14 November 2005. The contract between Phezulu and the DCS was signed on

30 November 2005.

- 8.3.1 Evidence gathered
The timeline of the tender

For ease of reference, the chronology of the key events involved in the bid process

for the fencing tender, is summarised in Table 8 below.

Chronology of the key events involved in the bid process for the fencing

Table 6:

tender
fire At " "".rﬂ 1 ey e - ‘X C ey B — s
‘LDa'te“;'}:",'g,, f:r",l's";.h gcﬂ lty -’. ; -lha il {’ "'1 BT ‘ e : e
| 19 Sept 2005 | Received the standard technical Specxﬁcatlons for outer per:meler*
[ | fences for prisons from DPW
Compdateon of bid specxﬁcatlons ' —
4

‘ 20-30 Sept 2005
l 4 Oct 2005 Cczmpllatlon of Bid documents
Request to government printers to publish the bid invitation

. l 6 Oct 2005
14 Oct 2005 Bld invitation is published
r 18 Oct 2005 | Memorandum dated 13 October 2005 received from Dir: Facilities |
Planning and Development confirming availability of funds and providing '
“Request to Invite Bids” |
,’ 25 Oct 2005 | Compulsory information meeting - "
14 Nov 2005 | Closing date for bids: 8 Bids were recéived
| 16 Nov 2005 . Initiai screening com;nenged, Tax clearance certiﬁcat;s were requested
from 5 of the 6 bidders
l 15 Nov 2005 T\d:amorandum to Dir; Secunty M-a;aagement to convene BEC
17 Nov 2005 | Briefing of the BEC
1BNov2005 | Evaluation of the points for phase 4 T
18 Nov 2005 Opened financial proposal of shoﬂ:i;éd ;:éder (phase 33 ~ \l

Pt o |
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. ia No;/~2005 Calculaﬂon of pom'ts for phase 4 .

| 18 Nov 2005 | Compilation of draft recommendation

. 23 Nov 2005 ' Finalising recommendation to the NBAC

' 29 Nov 2005 ' Recommendation approved by the NBAC .
30'Nov 20056 Contract between DCS and Phezulu Fencing is signed

1 Dec 2005 Request government printers to publish the resuits

Planning of the tender

The SIU could find no evidence indicating that a needs analysis, feasibility studies or
proper business plans were cornpiled for the fencing tender,

The fencing tender was initiated by Gillingham, who on 11 August 2005, requested
Damons to obtain permission from Commissioner Mti to erect security fences af
26 Centres of Excellence and 22 High Risk Correctional Centres. Damons in tumn
instructed Venter to draft the required memorandum. Venter's memorandum was
dated 24 August 2005. Venter's memorandum requesting approval for the project

and:

dealt with the utilisation of capital funds earmarked for the construction of 4 New
Generation Prisons for the purpose of erecting security fences at 26 Centres of
Excellence and 22 High Risk Correctional Centres

identified the centres where security fences should be erected at an estimated
cost of R86 487 000 for the Centres of Excellence and R71 379 500 for the High
Risk Centres respectively, bringing the estimated cost of the entire project to

R157 866 500
requested that the procurement process be handled by Gillingham and Ngubo.

Attached to the memorandum were the standard technical specifications for outer

perimeter security fences normally used by the DPW. Venter had obtained the
specifications, on request of Gillingham, from Mr P du Preez (Du Preez), employed at

the Mechanical Engineering, Fire and Security division of the DPW,

The need for fencing at correctional centres was previously identified during initial/  /

discussions for the access control tender during which Venter had i;zﬁ?ted' the alf
,} ' 5 /
Y \




SCC- _QUFf Rml uYW«f M | wMTT wiMITI f MDcK
Page: 348 of 1250

Tssue: 2019-01-26_12:01:08

* gee Venter's statement, Annexure 17

necessity of involving the DPW for assistance on account of its expertise® in this
area. Venter's suggestion of the DPW's involvement in the fencing tender was
supported by Mocheko, Damons and Gillingham. However, Gillingham later did an

about tum, by recommending that the DCS should do its own procurement to the

exclusion of the DPW,

Gillingham submitted his request for approval of the fencing tender on 31 August
2008. In his request, he recommended that the DCS should do its own procurement
and not make use of the DPW. Commissioner Mti approved the fequest, including the
recommendation that the DPW not be included in the procurement process, it is not
possible to state on which date the approval was given, as the Commissioner did not

indicate a date under his signature.

Venter informed that he completed the Request fo Invite Bids (Tenders) form, on
11 October 2005, but deliberately refrained from completing the estimated
expenditure section, as his directorate did not have the budget for such a project. The
R180 million allocated for the project came from the savings on the compensation of

employees’ budget.
A letter from Sokupa, dated 13 October 2005, confirmed the availability of funds from
the capital works budget for an amount of R160 million. This |etier was, however,

dated a month after the publication of the tender advertisement.

Venter further informed that on 9 November 2005, he was requested by Gillingham to
conduct an updated costing exercise, with an instruction to include earth works, outer
fences, taut wire detection, security lighting, CCTV coverage and integration costs.
Because costing fell out of his normal scope of work, he approached the DPW for
assistance. The DPW provided him with average prices but not a detailed costing.
Based on this information from the DPW, he made a calculation and concluded that

the cost of the project would amount to R347 383 550.
Venter was requested by the SIU to explain how the distances of the fences as
reflected in a extract from the bid document, entitled “Appendix A ~ List of Centres”,

was determined. He explained that due to time constraints, he had requested the
Heads of the centres that he had identified as requiring fencing, to appoint officials 1o~ .

measure the distances by foot,
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The fencing tender was later amended by subsequent variation orders, amounting to
approximately R100 million. The additional work that was required to be done,
included, inter alia, the removal of trees and sub-stations, construction of guard
houses, blasting and installation of generators due to inadequate electricity supply as

well as erecting additional fences.

According to Steyn by 22 May 2009, R84 700 270.77 had been paid to Phezulu in
respect of variation orders, with R4 335 087.12 still due to them,

The bid specifications

The evidence revealed that Gillingham was the project leader for the fencing tender.

Although he held meetings with Damons and Venter from the Security Directorate

. (the end user), he did not discuss the technical fencing specifications with them. His
( discussions with them concemned issues relating to the bid document, such as what

type of fences should be instalied and at which centres.

According to Venter, the end user was exciuded to a large extent in the tender
process. Neither he, nor any other official from his directorate, was involved in the
drafting, amending or approval of either the tender specifications or the evaluation
criteria. His involvement was limited to obtaining standard specifications from the

DPW and identifying the centres where fencing was required.

According to Venter, no tender specification committee was constituted for the
fencing tender. According to Truter, Gillingham had, in accordance with paragraph
3.3.1.2 of chapter 3 of the SCM User Manual, certified that the specifications for the
bid were obtained from the DPW as a standard set of needs that were adapted to
DCS8's specific circumstances. According to him, Gillingham, however, failed fo
indicate who assisted in or was responsible for making the adaptations to the

specifications.

The bid evaluation and adjudication

There waé great interest shown in the bid by virtue of the fact that the compulsory
information meeting held on 25 October 2005 attracted 85 aftendees from various
enterprises, including Phezulu, Bosasa and Sondolo. However, despite the fact that
there was wide interest shown in the bid, also manifested by the fact that documents

were issued to 73 entities, only six bids were received.

request from his supervisor, Pretorius, after closure of the bid3/7 i

5
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Commissioner Mti who the bidders were. Despite being uncomfortable with the
request, because information relating to the tender was confidential and people
outside the procurement process should not have access to such information, Truter

drafted such a memorandum to the Commissioner.

The Code of Conduct and Declaration of Interest forms were signed by the members
of the BEC on 17 November 2005. Only Mr SG Oosthuizen declared an interest by
virtue of the fact that his son was employed by one of the bidders’ subcontractors,
namely, Teqcon (Pty) Ltd. However, Gillingham signed the Declaration of Interest
forms indicating that he did not have a personal interest in any of the bids forming the

subject matter of the procurement process in the fencing tender.

The BEC used the functionality and price evaluation method for evaluating the
¢ fencing tender. However, according to Breytenbach, this approach was incorrect, The.
functionality and price evaluation method is only applicable when procuring the
services of consultants, and not for general. services such as construction work,
catering, cleaning or security. The correct evaluation method that should have been

used in this tender was the preference point system, as previously described.

It was a bid requirement — confirmed by Gilh‘hgham at the compulsory briefing session
held on 25 October 2005 - that the erection of fences had to be completed by 17

March 2006,

However, Phezulu submitted two sets of project plans. The first dealt with the delivery
of materials up to the completion date of 17 March 2008, while the second dealt with

erection of the fences by the middle of 2007. The erection, addressed in the second
project plan, ran far beyond the completion date.
However, other bidders, such as Provicom and intervid, submitted a single plan for

the tender with a completion date of 17 March 2006.

Despite the fact that both Provicom and Intervid's project plans were consistent with
the completion date, Gillingham scored both these companies 0 out of 6 for time

frames, while scoring Phezuiu full marks for its time frames.
The DCS, according to George, did not comply with the CIDB prescripts, for the

following reasons:
The fencing tender was subject to the provisions of the CIDB Act and its y
/

/

&
f
(

regulations.
» Interms of regulation 24, the DCS should have stated in its invitation for tender/

that only contractors that were duly registered with the CIDB would be

ut] - 3 o
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considered for the tender and, in addition, the DCS should have placed the

invitation on the CIDB website.

In terms of regulation 18, the DCS (as the employer) should have registered the
fencing project with the CIDB within 21 days of it having been awarded,

George, requested the CIDB Registry Department to confirm whether the DCS
was registered as an employer at the time the tender was advertised and

awarded; it was not
Table 8 of regulation 17, prescribes the upper limits of the value range for the
different grades and a contractor can only do construction work for the public
sector up to the maximum values consistent with its grade

In terms of regulation 25(9), the DCS should have established whether Phezulu
was registered with the CIDB prior to awarding the contract to it, George,
requested the CIDB Registry Department to confirm whether Phezulu had been
registered at the time. The Registry Department indicated that Phezuly had
registered for the first time on 10 May 2007, with a 7" grading which meant that
Phezulu could only do construction work up to a maximum value of R30 million.
The DCS should consequently have awarded the tender to a bidder with a
grading of “3" due to the fact that the tender exceeded R30 million. There is no

fimit for a 9" grading.
The evidence shows that the non-compliance by Phezulu with the CIDB Act and its
regulations were not brought to the attention of the NBAC by the BEC.

The minutes of the NBAC meeting reflect that Gillingham attended the meeting not
only in his capacity as CDC: Finance, but also as a BEC representative. The minutes
further reflect that Petersen, in his capacity as chairperson of the NBAC, confirmed
with all officials present that none had any financial interest in any of the bids before
the NBAC, since such person(s) would be required to excuse themselves when the
relevant bid is presented. Two bids were evaluated during this particular NBAC
meeling, namely, the fencing tender and tender DCS9/2005, The Declaration of
Interest forms were distributed to all officials present at the meeting for their
signatures and were returned to the chairperson. As in the case with the BEC,
Gillingham signed the Declaration of interest form on which he declared that he had

no interest in either Phezulu or its sub-contractor, Sandolo.

For ease of reference, the names of the members of the BEC and NBAC whof /
i
’/

participated in the fencing tender, are set out in Table 7 below.
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- Gillingham ] coe: Financé
{Chairperson) 1
Damons - DC: Facllities and Security
' Venter | Dir: Security Management Services ,
| Qosthuizen DD: Project Management :
Madisa l Regional Co-ordinator: Corrections: Gauteng
Morei Area Co-ordinator. Corrections: Gauteng “
Phaal 1 Secretary of the Commmee |
LNatrona[ Bwf Adjudlcation Con‘x‘rhitte‘&;"« R0 ]
L2 o e - ».:’1' !wt“v-u. _ﬁ__f
Petersen | CDC Corporate Services
{Chairperson)
‘l _— -
C - Gillingham CDC Fmance (CFO) (Advnsory Capacuy and BEC |
representatwe) ‘
| = X —t
‘ Miombile CDC Correct:ons :
' Schreiner . CDC. Central Services ,‘
Y Ngubo | DC: Supply Chain Management L J

' Mapasa | Acting Dir: Procurement ]

Kgwele 5 SCO: Secretariat ]

'Aries 4 ; COIl: Secretariat ¢ '
Truter Clerk, ﬁar—:dérs 7 ’

' Clerk Tenders '

| Davids
Contract management
On 30 November 2005, Truter forwarded a memorandum to Pretorius, instructing that

payments were to be made in strict accordance with the contractual conditions, which

provided that:
"The contract manager must certify invoices to the effect that services were
delivered correcily and in accordance with the contract before payment can
take place”,

After the commencement of the contract, the DCS received correspondence from
Phezulu indicating that all materials to be used in fulfiling the tender would be

purchased from local manufacturers and leading suppliers, including Sondolo and 7

47

company by the name of Teqcon (Pty) Lid,
! 3 )
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On 14 December 2005, Phezulu forwarded to thg Commissioner, a list of deposits
required from DCS, as well as an invoice for a pre-payment of R56 410 172.69, The
invoice was attached to a spending plan that reflected how payments should be made
in terms of the contract. Venter, who had been appointed as project manager,
advised that payment of the first invoice was made on 19 December 2005, by Mr F
Venter (F Venter) from Gilingham's office, without any materials having been
delivered or work done. Venter only became aware of the payment after it had been

made.

On 18 January 2008, F Venter, forwarded Phezulu's second invoice, dated
13 January 2006, to Damons, requesting him to cetify it as correct. The second
invoice was for R79 138 225.30. Damons, in tum, forwarded this invoice fo Venter,

¢ On 20 January 2006, Venter advised Phezulu that it was not clear from the invoice
whether materials amouriting to the invoice total had been delivered to the sites, as
there were no certified delivery notes attached. Venter's concern was that in terms of
the contract with Phezulu, 80% of the contract price was only payable on delivery of
the full bill of materials. Gillingham, however, instructed Venter that he should verify
the spending plan and make payments in terms thereof. The sole purpose, however,
of a spending plan, according to Venter, is to determine when materials would be
delivered and their value and thus not to make payments that are contrary to the

contract.
On the evidence, it would appear that because of the poor planning of this project, the
budget was significantly exceeded and in addition gave rise to variation orders valued

at R 100 million™,

{
The evidence shows that Phezulu received 90% of the contract value, amounting to
approximately R382 million, prior o the end of the financial year in March 2006 and
before any fences had been erected.

The evidence further shows that the integration of the fence to the ON-IMIS access
cantrol system at the Johannesburg Correctional Centre is still outstanding, despite

the completion date for the project being 17 March 20086,
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Adriaan Basson and Carien du Plessis, Beeld

Johannesburg — A company with links to Commissioner Linda Mti, the

outgoing prisons chief, wrote a large part of a multi-million rand

security tender that was subsequently awarded to them by the Department

of Correctional Services (DCS).

Sondolo IT, an "unknown player" in the IT sector which is part of the

Bosasa group of companies, was last year awarded one of the biggest

contracts in the history of this sector (R237 million) for the

installation and maintenance of modern access control systems at 66

prisons countrywide.

An investigation by Beeld revealed:

- Employees of the Bosasa group knew of the tender long before it was advertised on February 4 2005;
— Large parts of the lender's technical specifications were written on Bosasa computers in December 2004;
— Mti and Gavin Watson, CEQ of Bosasa, have a long-standing

relationship since the 1980s when Mti was the commander of Mkhonto

weSizwe (MK), the ANC's armed wing, and later became chairperson of the

ANC in the Eastern Cape, and

— Patrick Gillingham, financial chief of the DCS, is regularly seen at Bosasa's office in Krugersdorp.

Denial
The DCS last night denied that any "external organisation" participated in the compilation of the tender

document.

DCS spokesperson Manelisi Wolela said a technical committee drew up the
tender specifications by "improving old specifications" with the

"latest technology".

Bosasa group spokesperson Papa Leshabane, denied that his group
"consults" with clients on official tender documents or that Bosasa
received special treatment by the DCS.

About Gillingham's visits to Bosasa, Leshabane said a number of senior
DCS and government officials have visited Bosasa "from time to time".
The DCS officials did allegedly visit Bosasa to inspect the premises

and receive "training and development sessions".

According to Wolela, Gillingham last visited Bosasa in October 2004 as
part of a "delegation" who received training for the implementation of

a catering system.

According to Beeld's sources Bosasa already knew at the end of 2004
that a tender for access control systems was going to be advertised by

the DCS in the new year.

But the most damning proof of wangling on a high level between the DCS
and Bosasa, prior to the tender being advertised, is a 28-page document
in Beeld's possession containing technical specifications for the

tender.

A forensic investigation was done into this document, which showed that
the document was created on December 17 2004 on a Bosasa computer —
almost two months before the tender was officially advertised.

Mti resigned last week
Professor Basie von Solms, head of the University of Johannesburg's
academy for information technology, compared the Bosasa document with /
the official tender specifications and found that almost 33% of the
technical specifications for the tender were "either taken directly
{word for word) or agreed very closely" with the Bosasa document. The /
awarding of this and other multi-million rand tenders by the DCS to
Bosasa companies has been in the news since Beeld revealed Mti's link
to Bosasa six months ago.
i[m] Apart from his relationship of many years' standing with Watson, the
M prisons chief is also a director of a private company — Lianorah
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Investment Consultancy — which was registered for him by Tony Perry,

Bosasa's group secretary.

According to the registrar of companies' records Lianorah is in the process of being deregistered.
The special investigative unit (the Cobras) recently launched an

investigation into the awarding of the Bosasa-tenders and others

contracts by the DCS.

Mti's resignation was last week accepted by cabinet.

Mti has always denied any impropriety. 7

"Running a R9bn budget — with just matric'

01/12/2006 07:43 — (SA)

Adriaan Basson and Carien du Plessis, Beeld

Johannesburg — The man who has managed the R9bn budget of South
Africa's prisons for the last two years, has nothing more than a matric
qualification,

Beeld and Die Burger reported on Friday that Patrick Gillingham, who as
the financial head of the department of correctional services (DCS)

runs the finances of Africa's biggest prison department, has no

tertiary qualifications.

Gillingham's post was advertised nationwide last Sunday, and the DCS
has confinned that Minister Ngconde Balfour has now appointed him chief
deputy commissioner: corrections.

The move has resulted in other staff changes. Tebogo Motseki, who is in
the post at present, becomes the head of central services and Jenny
Schreiner moves from the latter position to become chief deputy

commissioner: management services.
Informed sources said Balfour had "started to feel the heat", and that was why he moved Gillingham.

Links to Bosasa
A Beeld investigative team earlier named Gillingham as the DCS person

who was regularly seen on the premises of the Bosasa group of companies
in Krugersdorp.

Various companies in the Bosasa group, including Sondolo IT and Phezulu
Fencing, tendered for and won multi-million rand contracts from DCS in
the past two years.

Beeld and Die Burger revealed on Thursday that various high profile
South Africans, such as President Thabo Mbeki's political adviser,

Titus Mafolo, were shareholders of Sondolo IT.

James Selfe, the DA's spokesperson on correctional services, said on
Thursday he would have expected someone better qualified to run a
multi-million rand budget.

The DCS budget is comparable to the market value of major companies, such as the insurers Mutual and

Federal, or Sanlam.
"I don't know what courses he completed in the public service that could qualify him for this job.

Qualified audits

"The department (DCS) has received five qualified audits in a row. That

says how unsuitable Gillingham is for the post," Selfe said.

The DCS refused to respond to Beeld's queries about Gillingham's qualifications.

The advertisement, which appeared in various Sunday newspapers, said it
/

was essential that Gillingham's successor should have a B. Comm in /

accounting.
Gillingham is known to have been a confidant of Linda Mti, the former national chief jailer, who leff the
service on Thursday.

Beeld and Die Burger disclosed the ties between Mti and Bosasa this
year, such as the security tender of R237m for an access system at.the
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country's jails, which was awarded to Sonolo IT, after the Bosasa group
wrote much of the tender specifications for DCS.

Mti is being investigated by the Public Service Commission, while the
Cobra's special unit is investigating the DCS's Bosasa tender process.
Mti's acting successor will be announced by Balfour on Friday.

The DA asked again how much had to be uncovered before Balfour would
appoint a commission of inquiry into the way tenders from the Bosasa
group were treated.

"The minister must show the nation that he is serious about fighting
corruption in his department, by appointing a commission of inquiry to
investigate these underhand transactions," Selfe said.

DCS spokesperson Manelisi Wolela said Gillingam's move was part of
Balfour's efforts to take "service delivery to a higher level"

Issue: 2019-01-26_12:01:08

AA-348



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 358 of 1250 AA-349

SR 2=

Issue: 2019-01-26_12:01:08




SCC- _QUFf Rml uYW«f M | wMTT wiMITI f MDcK
Page: 359 of 1250 AA-350

( 6128
DEPARTMENT: CORRECTIONAL SERVICES
REPUBLIC OF SOUTHAFRICA
&":;!‘;': " epe FINANGE  Peivate Bag X136 Citylfown  Pretoria gg::m" o001 - l
ng PO TN o1 dgrage  Faxno  Or2-gE6sst  panan kol |
Your ref Dated My Ref 77414 Dated
_MEMORANDUM

RE: ADDITIONAL INFORMATION TO MY FINANCIAL DISCLOSURE

«P O'C GILLINGHAM
COMMISSIONER | (
1 Our personal discussion on this matter refers,

2. Since the document which is designed for the disclosure of the
financial status for SMS members cloes not make provision for the
information on personal loans, ] wigh to bring the follewing to your

aftention ae discussed.

2.1  lhave entered into personal agreements/arTangements with private
individuals for asgistance for my house and other personal assets.

——

i 2.2 1wishto place on record that these individuals are not members of
this Department nor are they employed by Government.

3. For your information and re¢ord purposes.

et . et v e o

Wo Serve Wil Pride
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Prisons graft: Here’s the proof, minister
ADRIAAN BASSON | JOHANNESBURG, SOUTH AFRICA - Jan 30 2009 05-00

“AA-352

On Sunday the Department of Correctional Services placed expensive advertisements in three national
newspapers, urging anyone with proof of impropriety in the awarding of prisons’ contraets to inform
South Africa’s law enforcement agencies,

This week we present the proof,

Conlidential documents and correspondence leaked to the Mail & Guardian suggest a highly improper
relationship between the department and controversial facilities management group Bosasa.

We can reveal that Bosasa, which has received nearly R3-billion in contracts from Correctional Services
Minister Ngconde Balfour's department:

o Had confidential documents leaked to it by the department's former chief financial

officer and Balfour confidant Patrick Gillingham;
» Had access to tender documents for major prison projects before they were

advertised; and
» Spied on senior correctional services officials during a 2006 workshop.

Bosasa is headed by Eastern Cape businessman Gavin Watson, whose family had close ties
with the Eastern Cape ANC during the struggle years, when the Watson brothers became
famous for refusing to play rugby for a whites-only Springbok team.

The group also runs the controversial Lindela repatriation camp for the Department of
Home Affairs and has large contracts with the South African Post Office, Airports Company

of South Africa and the departments of justice and transport.

The Special Investigating Unit (SIU) has been probing Bosasa since 2006 and raided its

offices in December. Three weeks after the raid the
company was re-awarded the massive prisons catering contract it landed in 2004.

The department’s advertisements on Sunday were a reaction to the M&G’s report last week
of alleged irvegularities in the awarding of the latest catering tender.

Former prisons commissioner Vernie Petersen suspended Gillingham in September after
receiving a preliminary SIU report. Petersen was later transferred to the sports department
in what was widely scen as a reprisal for his opposition to Balfour's attempts to extend the

2004 contract,

Balfour also wanted Gillingham to head the tender committee awarding the new contract,
while Petersen insisted that Gillingham not be involved.

2004: A new romance
In 2004 the contract for running prison kitchens was outsourced for the first time. The

tender was officially advertised on May 21 in the government’s tender bulletin.

But documents show that on May 1 Bosasa employee and co-founder Danny Mansell sent
Bosasa’s operations coordinator, Angelo Agrizzi, papers containing more than 90% of the
;i conditions and specifications. /

7 ce weeks later the Department of Correctional Services made available the same

1
£ gt
I
TIssue: 2019-01-26_12:01:08

http://'www.mg.co.za/printformat/single/2009-01 -30-heres-the-proof-minister 7129/2009




SCC-_QUFf Rl uYWkf M | wMITI wMTT f MDcK

Page: 362 of 1250 AA-353

document, with the same spelling errors, to the rest of the catering sector.

On August 6 Bosasa was awarded the entire contract, worth R239-million a year, for three
years.

The department extended Bosasa’s contract for another year and expanded it to include
more prisons, adding R82-million to the bill. It was the further extension that led to
Petersen’s clash with Balfour,

In July 2004 the department also gave Bosasa a Ri-million tender for nutritional training
for prisons’ kitchen staff. Again Mansell sent Agrizzi large parts of the tender document,
including bid conditions and specifications, on May 12. The tender was advertised on June

4.
2005: You’ve got mail

The inclusion of CCTV cameras in the catering tender meant that by 2005 Bosasa had a
national control centre to monitor the kitchens.

This linked perfectly with its next contract -- a R237-million tender for access control and
CCTV in 66 prisons. It went to a newly registered company, Sondolo IT, which Beeld

revealed in 2006 was 40% owned by Bosasa Operations.

Other shareholders included former president Thabo Mbeki’s political adviser Titus Mafolo
and former Strategic Fuel Fund chairperson Seth Phalatse.

On December 17 2004 Bosasa’s IT coordinator, Johan Helmand, emailed Agrizzi certain
tender specifications that were to appear in the official bid document published on February

4 2005.

On April 29 Sondolo IT was awarded the contract. In 2005 Agrizzi and Gillingham started
emailing each other prison research reports and newspaper clippings. On August 29
Gillingham sent Agrizzi a copy of questions from City Press, put to the department about
the Bosasa contracts, the leaked documents show.

On December 9 2005 Bosasa landed a R487-million prisons’ contract for security fencing
through a small Cape Town firm, Phezulu Fencing, it had purchased.

There is double proof that the company had privileged information long before the tender
was advertised. Three months earlier, on September 25, Agrizzi emailed Mansell a
voluminous document containing bid specifications. “Please verify and check, we can sit

tomorrow am,” Agrizzi wrote.

On October 3 Agrizzi sent a longer version, headed “Fence Doc Final”, to the chief
executives of Bekaert Bastion and SA Fence & Gate, Michael Rodenburg and Geoff Greyling
respectively, under the subject line: “Fence Doc Final ... Very Confidential ...”,

This contained the full bid conditions and specifications published by the department on
October 14. Bekaert Bastion supplied cladding material and SA Fence & Gate was

contracted to do part of the installation.

.. i1s week Greyling “categorically” denied seeing a copy of the bid document before it was Y
 olished. He said: “It should be recorded that the tender was based on the standard publi¢
&, rks/correctional services specification with which we are well acquainted fro eviougd-
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bids. The prior possession of the tender document by anyone would therefore be of no
specific advantage to such person.”

Colette Stotberg of Bekaert Bastion (now called Betafence) replied that “years before this
contract” Betafence provided technical specifications to the department of public works that

were used in this tender.

According to an industry insider the big advantage lies in knowing the quantities required
for the tender weeks before your competitors.

On October 10 2005 Agrizzi sent Gillingham a six-page document titled “Equipment
Specifications & Guidelines”. The same section featured in a tender for a comprehensive
tele-vision system, comprising 6 000 TVs for communal cells, published four days later,

On November 28 Agrizzi emailed Mansell the confidential evaluation sheet the department
used to adjudicate the TV tender, which Sondolo IT won on March 17 2006.

2006; spies in the house
On February 9 Agrizzi sent Gillingham a document, headed “Tender Evaluation Criteria

New Waterval”, containing comments on bid specifications for a contract for catering
services at seven prisons in the Waterval management area, KwaZulu-Natal,

The tender was officially advertised on May 19. Seven days earlier Gillingham sent Agrizzi
the confidential evaluation sheet for the Waterval tender with a message: “Hi, Attached
please find the reworked evaluation sheet for your comments. You will notice the evaluation
sheet for site visits cannot be published and will not form part of this doeument. Regards,

Patrick.”

On September 15 Bosasa Operations was awarded the Waterval catering tender, worth
R123-million over five years. On April 24 2006 Agrizzi sent Gillingham a letter in which an
anonymous writer asks the chairperson of Parliament’s correctional services, Dennis Bloem,
to “sort out” the attack on the department by “international capitalists” and “activist
Afrikaner companies”. This week Bloem confirmed receiving such a letter,

On June 21 Agrizzi sent Gillingham a surveillance report of a prisons department security
workshop at a Drakensberg hotel in June 2006. The 25-page report makes it clear that the
agent was asked to spy on the department’s chief deputy commissioner of security, Willem
Damons, and his subordinate, Tonie Venter. The report also contains pictures of people and
cars at the hotel, as well as the inside of the conference room.

In his message to Gillingham Agrizzi wrote: “I didn’t see the reason/need to email you the
rest; nothing actually happened.” Gillingham replied the next day: “Hi, Thanks for the
report and it seems as if they behaved well during their session. Regards.”

Bosasa’s lawyer, Brian Biebuyck, advised his client not to answer the M&G’s questions. He
warned the M&G to publish “at your peril” and said Bosasa would pursue charges of
criminal defamation if defamatory material was printed.

The department’s Manelisi Wolela responded that the M&G’s questions “are part of a
broader brief given to the SIU” and urged the newspaper to provide the unit with proof of
. EI propriety. Gillingham did not respond to the M&G’s queries. ‘

http://’www.mg.co.za/printformat/single/2009-01-30-heres-the-proof-minister 7/29/2009
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Kobus Smith

{ Johann Fourie Tel Number: 011 - 461-2000
011 - 662-6116 Direct Line: 011 - 461-2066
9 November 2007 Fax Number: 011 - 461-205p
____Data Recovery Pages: 1of2 - y
Dear Johann,
It is with regret that I have to inform you that we cannot perform a data recovery on
your RAID § set due to two hard drives having failed simuitaneously, According to
our data recovery specialists, it is impossible to rebuild the RAID set if two drives fail,
See RAID 5 diagram below:
Striped set with distributed parity or interlcave
parity. Distributed parity requires all drives but e &
one to be present 10 operate; drive fuilure requires -
replacement, but the array is not destroyed by a ¥ oy,
{ RAID 5 single drive failure. Upon drive failure, any 3% tald oy

subsequent reads can be calculated from the

distributed parity such that the drive failure is
masked from the end user. The array will have
data loss in the event of a second drive failure.

Yours sincerely,

Kobus Smith

Tssue: 2019-01-26_12:01:08
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AFFIDAVIT

I, the undersigned,

HENDRIK ANDRIES TRUTER,

state under oath in English:

| declare that the information contained in this affidavit is within my personal
knowledge and belief, true and correct. | have made this affidavit knowing that if
it is tendered in evidence in a court of law, | would be liable for prosecution if |
willfully stated anything in it that | knew to be faise or which | did not believe to be

frue

@ | am an adull male, identity number 580714 5025 08 9. | am currently employed
as the Assistant Director: Professional Services Procurement at the Department
of Correctional Services, Poynton Building, 124 Church Street. Pretoria, my work

‘telephane number is 012 307 2431

The following affidavit relaies lo the procurement process followed by the
Department of Correctional Services in respect of the adjudication of tenders

The process is discussed under the following main headings

Tssue: 2019-01-26_12:01:08
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 ldentification of a need by end-user and responsibilities
= Bid Invitation Process

» Bid Evaluation Process

* Bid Adjudication Process

Introduction (Supply Chain Management User Manual: Directives in respect of

Procurement, Paragraph 1.2)

The Department's Policy and Procedure is based on Section 217 of the
Constitution-of the Republic of South Africa, Act 108 of 1996. It is the foundation
of all procurement policies and procedures. it prescribes the procedures for the
procurement of all goods and services to all organs of state. The procurement of
goods and services should be fair, equitable, transparent, compelitive and cost-

effective

Identification of need by end-user and responsibilities (Project Initiation)

The end-user identifies the new requirement and or need 1o renew the

o]

cuirent contract

-—

Ensure the availability of budget. (Supply Chain Management User
Manual: Direclives in respect of Procurement. Paragraph 1.3.2 - The
submission of the BD 28 was only implemented per communication
under reference 3/2/P dated 16 November 2006}

w
N
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83 Compile specifications and or Terms of Reference by involving all
relevant role-players. if applicable, the Bid Evaluation Methodology,
Evaluation Criteria, weights applicable to the criteria, qualifying criteria
and threshold score applicable to functional evaluation must also be
addressed. (Supply Chain Management User Manual: "Directiv'es in
respect of Procurement, Chapter 3 and Paragraph 15.9.3.1)

54 Obtain functional approval in accordance with Delegations, paragraph
411

) 3 55 Where applicable, forward a submission to the Commissioner requesting
appointment of a Bid Evaluation Commitiee. (Supply Chain
Management User Manual: Directives in respect of Procurement,
Paragraph 6.1.2)

56 Upon receipt of the functional/fCommissioner's approval, requirement
forwarded to the Directorate: Procurement for the invitation of bids. If
applicable, the request shoufd include detail of compulsory information
meeting and/or compulsory site visits daring the bid invitation process.
(Supply Chain Management User Manual: Directives in respect of
Procurement, Paragraph 5.1)

Bid Invitation Process

6.1 Directorate: Procurement receives the approved requirement from the
end-user. The Bid Invitation Document is then compiled (e.g. pricing
schedule, General Conditions of Contract, Special Conditions, Preference
Claim Forms, Specification and or Terms of Reference, etc) and
approved. The bid document clearly stipulates details such as the Bid

Tssue: 2019-01-26_12:01:08 SONR
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Number, closing date of the bid, validity period required for the evaluation
of the bid, certificates for attendance of compulsory information meetings
and site visits,. (Supply Chain Management User Manual: Directives in
respect of Procurement, Paragraph 5.3)

6.2  Advertising of Bid Invitation in atleast Government Tender Bulletin. The
advertisement must also address additional details regarding compulsory
information meetings/site visits, i applicable. (Supply Chain Management
User Manual: Directives in respect of Procurement, Paragraph 5.4)

D 6.3  If applicable, the compulsory information meeting is held to afford potential
bidders an opportunity to acquaint themselves with the requirements and
clarify any uncertainties. Attendance certificates are issued that must be
submitted together with the bid. (Supply Chain Management User
Manual: Directives in respect of Procurement, Paragraph 5.3.10)

6.4 If applicable, compulsary site visits are held to afford potential bidders the
opportunity to inspect and acquaint themselves with the current set up and
specific conditions of the relevant sites.“Attendance certificates are issued
that must be submitted together with the bid. (Supply Chain Management
User Manual: Directives in respect of Procurement, Paragraph 5.3.10)

6.5 Closing date and time is normally at 11:00, thirty (30) days after date of
advertisement. For more complex bids/projects, a longer period may be
allowed for the submission of bids. (Supply Chain Management User
Manual: Directives in respect of Procurement, Paragraph 5.1 1)

6.6  On the closing date and time, bids received are opened in public by a
team of at least three (3) officials of whom one (1) is independent from the
Directorate Procurement. All bids received are listed when opened and
issued with a number. The names of the bidders are read out and where

Tssue: 2019-01-26_12:01:08
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practical also the prices. (Supply Chain Management User Manuai:
Directives in respect of Procurement, Paragraph 5.17)

Bids received after the closing date and time are regarded as late bids and
are returned to the bidders unopened. (Supply Chain Management User
Manual: Directives in respect of Procurement, Paragraph 5.1 8.2)

Bid Evaluation Process

Evaluations undertaken by Bid Evaluation Committees:

7.1

7.2

Preparation of bid evaluation documents in.terms of the pre-determined

and approved criteria is done as soon as possible after the closing date

of the bid. The following documents are prepared :

(a) Instructions to Bid Evaluation Committee Members to guide them in
their roles and responsibilities during the evaluation process:

(b) Code of Conduct;

(c) Declaration of Interest;

(d) Bid Specifications/Terms of Reference; and

(e) Set of evaluation/scoring sheets per bidder that contains the
predetermined evaluation criteria. (Supply Chain Management
User Manual: Directives in respect of Procurement, Paragraph

15.9.5.2)

The Chairperson of the Bid Evaluation Committee is informed to arrange
with the Committee Members to proceed with the evaiuation of the bids.

==
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7.5

7.6

.
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During the initial meeting, the Bid Evaluation Committee is properly
briefed by a Procurement Official regarding the evaluation process to be
followed where-after evaluation is done.

In cases where qualifying criteria (e.g. Tax Clearance Certificate (Supply -
Chain Management User Manual: Directives in respect of Procurement,
Paragraph 6.6.2.1), compulsory information meeting/site visit attendance
certificate (Supply Chain Management User Manual: Directives in
respect of Procurement, Paragraph 6.6.5. i), undertaking from bidder's
financial institution to issue a bank guarantee, etc. is specified in the
Specification/ Terms of Reference, the Committee firstly identify those
bidders that do not comply. These bidders are then eiiminated.

A threshold score is normally specified in terms of technical/ functional
evaluation scores achieved by bidders for the other criteria. Bidders that
do not achieve this score are not considered for further evaluation.
(Supply Chain Management User Manual: Directives in respect of
Procurement, Paragraphs 6.27.4.5 and 15.9.5.3)

If specified in the evaluation methodology, bidders who met the
threshold score are invited to present their proposals to the Bid
Evaluation Committee. During this meeting the Committee also has the
opportunity to clarify uncertainties. Final functional scares are allocated
to each of these short-listed bidders.

If a two-envelope evaluation system is specified, the financial proposals
are submitted in a separate sealed envelope. These enveldpes are only
opened in respect of bidders who achieved the technical threshold
score. (Supply Chain Management User Manual: Directives in respect /,/ Vi
of Procurement, Paragraph 15.9.5.6) Y
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7.8 The short-listed bidders are brought on a comparative basis by
combining the technical/functional score with the calculated points for
price. Thése scores are then converted to 90 to adhere to the
Preferential Procurement Policy Framework Act, and Preferential Points
are finally added. (Supply Chain Management User Manual. Directives
in respect of Procurement, Paragraphs 15.9.5.4 and 15.9.5.5)

7.9 The Bid Evaluation Committee prepares a recommendation based on
their findings by recommending the bidder that achieved the highest final
score. The recommendation is then submitted to the Directorate

j Procurement. (Supply Cha{n Management User Manual- Directives in
i respect of Procurement, Paragraphs 7.2 and 15.9.5.65)

7.10  'National Treasury is approached to determine whether the
recommended bidder is restricted or a tender defaulter. (Supply Chain
Management User Manual: Directives in respect of Procurement,
Paragraph 7.2.4 and Annexure F)

711 The recomimendation is then submitted to the Bid Adjudication
Committee for final consideration.

Bid Adjudication Process

8.1  The Department has a standing Bid Adjudication Committee that ig
appointed in writing by the Commissioner, This Committee considers the
recommendation. (Supply Chain Management User Manual: Directives in
respect of Procurement, Chapter 8)

Tssue: 2019-01-26_12:01:08
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8.2 After approval is granted by the Bid Adjudication Committee, the
successful bidder is informed to make appointment for the signing of a
formal contract. (Supply Chain Management User Manual: Directives in
respect of Procurement, Paragraph 9.1.1)

8.3 Contracts can only be concluded if bids are still valid. This entails that
should it happen during any stage of the evaluation that the validity
should expire, it should be extended. (Supply Chain Management User
Manual: Directives in respect of Procurement, Paragraph 9.1.2)

) | 8.4 The contract is signed in original by both parties. (Supply Chain
' Management User Manual: Directives in respect of Procurement,
Paragraph 9.1.2)

8.5 The results of the bid are advertised in the Govermment Tender Bulletin,
(Supply Chain Management User Manual: Directives in respect of
Procurement, Paragraph 9.6)

8.6 If any of the unsuccessful bidders wishes to obtain reasons for not 6eing
successful, an application should be done in writing to the Department.
(Supply Chain Management User Manual: Directives in respect of
‘ . Procurement, Paragraph 9.7)

The appointment of project leaders/managers (if required) is initiated by the end
user/management. This is not part of the procurement procedures.

Issue: 2019-01-26_12:01:08
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10.

If there is a need for a feasibility study and or business plan, the end user
(responsibility manager) will initiate it, but this function is not covered by the
procurement manual. The conducting of a feasibility study is compulsery for the
procurement of Public Private Partnerships (PPPs), in accordance with Treasury
Regulatipn 16. However it is not compulsory for normal procurement of goods

and services.

1.

The end user is responsible to draft Specifications. If there is a need, consuitants
could be appointed in accordance with the procurement directives. No prescriptg
exist for the formal appointment of specification “committees”. (Supply Chain
Management User Manual: Directives in respect of Procurement, Paragraph

3.1.1),

e

During the drafting of the specification/task directive/terms of reference, the end
user is responsible to compile the evaluation criteria and weights linked to it
excluding the RDP Goals (20/10 of the 80/20 and 90/10 principles) which are
standardized in the Department. The criteria and weights are therefore also
included in the bid invitation document. Regarding the requirement that bidders
must show that they “understand the scope” of the work to be done, it depends
whether the end user would like to use this as an evaluation criteria. (Supply
Chain Management User Manual: Directives in respect of Pracurement,

Paragraph 16.9.3.2.1(iii))

2-000%
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13.

Upon the receipt of the approved request from the end user, the Directorate
Procurement will compile the bid invitation document as well as the request for
advertisement in at least the Government Tender Bulletin. The documents are
approved by the Delegated Official. The closing périod is normally at least thirty
(30) days from date of advertisernent, but in the case of more complex bids, a
longer period may be determined. When adequately motivated, a shorter period
may be determined with the prior approval of the Accounting Officer/relevant Bid
Adjudication Committee. (Supply Chain Management User Manual: Directives
) in respect of Procurement, Paragraph 5.11)

14,

" The bid box is opened in'public on the closing date and time by officials
authorized in writing. The process is overseen by a delegated official. The |
presence of an independent official is requested as from 1 August 2003. A BD .
13-form is used to record the bids received, on which all the officials present '
must sign. No minutes are kept seeing that it is not an official meeting but only a
process. (Supply Chain Management User Manual: Dprectrves in respect of

Procurement, Paragraph 5. 17)

15.

The SBD 2 calls for the submission of an original and valid Tax Clearance

Certificate. Prior to 15 February 20086 bidders were afforded a grace period to
submit such a certificate if omitted to do so. After the said date the SBD 2 was
amended by National Treasury and bids of bidders omitting to submit the valig
Tax Clearance Certificate were automatically invalidated. The amended SBD 2
was provided to practice per communication 3/2/P dated 15 February 2006.
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In addition to this, qualifying criteria are stipulated as part of the evaluation
criteria in some bids, such as the attendance of compulsory information
meetings/site visits, undertakings of financial institutions to issue bank
guarantees, etc.. In such cases, bidders who do not comply with qualifying

criteria, are disqualified.

(Supply Chain Management User Manual: Directives in respect of Procurement,
Paragraphs 6.6.2 and 6.6.5.1)

16.

The erid user will indicate to the Procurement Unit if there is a need for a
compulsory information session and or site visit and provide details (venue, date
and time). If requested the need will be inciuded in the bid invitation document
as well as in the advertisement in the Government Tender Bulletin. In such
cases attendance cerlificates are also included in the bid invitation documents.
The end user will decide on the chairperson and other representatives of the
Department. The process is handled as prescribed in paragraph 5.3.10 of the
manual: (Supply Chain Management User Manual: Directives in respect of
Procurement, Paragraphs 5.3.10 and 15.9.3.1 :1)

17.

The end user will propose candidates to the Accounting Officer who will consider
them for appointment as Bid Evaluation Committee members of a specific bid;
The end user must take into consideration the contents of paragraph 6.1.1 of the
manual when proposing the chairperson/ members of the Bid Evaluation
Commiittee. . The chairperson of the Bid Evaluation Committee must ensure that
a suitable person be appointed as a secretary. (Supply Chain Management User
Manual. Directives in respect of Procurement, Paragraph 6.1)

2-001
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18.

During the first meeting of the Bid Evaluation Committee, all members sign a
Code of Conduct and Declaration of Interest. If any member of the BEC declares
any interest, the chairperson will decide, taking into account the extent of the
interest, whether the member needs to withdraw.

18.

A clear indication of how calculations will be done as well as the formulae is set
out in the bid invitation document. These calculations and methods are in
accordance with stipulations of paragraphs 15.9.5 of the manual. (Supply Chain
Management User Manual: Directives in respect of Procurement, Paragraph

15.9.5)
20.

After the opening of the bids, the bid documents are scrutinized for compliance
with basic requirements/ qualifying critetia by the Directorate Procurement, of
which the results are highlighted to the-BEC. Itis then referred to the BEC for
evaluation purposes, who do the evaluation, compile a recommendafion and
submit it to the BAC via the Directorate Procurement.

21,

The relevant Bid Adjudication Committees consider all submissions within their
Delegated Powers as amended from time to time, which includes amongst others
the acceptance/ rejection of bids,
amendment/variation/extension/cancellation/transfer of contracts, etc. (Supply
Chain Management User Manual: Directives in respect of Procurement, Chapter

I

8 and Delegated Powers)
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22.

The procedure applicable to upfront payments is not incorporated in the
Procurement Manual. Upfront payments can only be made if it is a condition of
contract and approved accordingly in accordance with Treasury Regulations.

In some cases the Department will request bidders to indicate the completion
dates as part of their proposals. In other cases, the Department may indicate the
envisaged/expected-delivery/ completion date. If penalty clauses are not
addressed in the contract, paragraph 22 of the GCC which forms part of
Annexure B of the Procurement Manual, applies.

23.

The procedures regarding contract management are set out in chapter 10 of the
Procurement Manual. The management of contracts resides under the
Directorate: Contract Management in cases of professional services/consultants
and certain big projects. In such cases, the Directorate: Procurement advises
the user also to appoint a project manager to manage the contracts in
accordance with the contract conditions.

24.

The Procurement Manual does not specifically refer to variation orders, however
paragraph 10.27 sets out the procedures applicable to the amendment of the
specification after a binding contract has been concluded. According to these
stipulations, the relevant BAC is authorized to consider and approve such

amendments.

Tssue: 2019-01-26_12:01:08
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25.

The Procurement Manual makes provision for the extension of contracts under
certain circumstances. The relevant BAC may consider a request of this nature
against justifiable reasons. (Supply.Chain Man‘agement User Manual: Directives
in respect of Pracurement, Paragraph 10.1 3) .

26.

The payment of invaices is not a function of the Directorate: Procurement and not
addressed in the Procurement Manual, Payments are managed between the
User, Directorate: Logistics and Directorate: Contract Management.

2

This affidavit consists of 15 pages and is true and correct to the best of my
knowledge.

Do you know and understand the contents of this affidavit? Z ';wf

Do you have any objections to taking the prescribed oath? No
Do you consider the prescribed oath to be binding on your conscience? 7[&5’

DEPONENT:

DATE: __
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| certify that the above affidavit was taken by me and that the deponent has
acknowledged that he/she knows and understands the contents of the affidavit,
This affidavit was sworn to before me and the deponems svgnature/mark/thumb
prm/jf }Vas placed thereon in my presence at __ / e ST &  on L
Ll FZos j0 e 0. 4F

] /. 7

~ ‘,./
( /,(/k, Y, 7
,»/' / ~e A

--»ﬁr ——
‘ Ex Officio C\mmssiunar of Oaths
; Cornelius Danie} Du Joit
- Chief Forensic Inveéstigator
Special Investigating Unit
Rentmeester Building, 2™ Fioor,
74 Watermeyer Street,
Meyerspark, Pretoria.
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Affidavit

l, the undersigned,
Willem Hendrik Jacobus Pretorius

do hereby make an oath and state:

1.

I am an adult male, 49 years of age with identity number 600129 511 8089. | am
employed by the Department of Correctional Services (DCS} as Deputy Director: Tender
Management at its Head Office in Pretoria.

) My contact details are:

Office: 012 307 2020

The facts deposed by me are both true and correct and are within my personal
knowledge and belief, save where otherwise stated or the contrary appears from the
context thereof,

3.

*‘; During January 2009 | was informed by investigators of the Special Investigating Unit
(SIU) that they were busy with an investigation into certain tenders that had been
awarded by the Department of Comectional Services (DCS) to companies within the
Bosasa group of companies, They arranged fo interview me in this regard. On 22
January 2009 | was interviewed by Hannes Senekal, Smile Ndlovu and Thmi Skhosana
of the SIU at the SIU Head Office in Pretoria.

| can remember that | was called to a meeting by Mr. Tshivhase during the first half of
2004. Mr. Tshivhase was the Chief Financial Officer of DCS at that stage. He infqnned

? e
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me that DCS management had decided o outsource the catering services for some
DCS management areas and that Mr. Patrick Gillingham would be the project leader for
this process. Mr. Tshivase told me that Mr. Gillingham should be assisted with this
project, because DCS had to comply with the amended Correctional Services Act and
the White Paper on Corrections pertaining to the three meal system.

Shortly after the meeting with Mr. Tshivhase, Mr. Patrick Gillingham requested me to
attend a meeting with him (Mr. Gillingham). During this meeting Mr. Gillingham told me
that he was in the process of developing specifications for the tender for the outsourcing
of catering services at a number of management areas. Mr. Gillingham then showed me
a two page document. He indicated to me that this document was a draft document that
formed the basis for certain aspects of the catering tender. Mr. Gillingham then asked
me to peruse the document.

I read through the document and realized that it only referred to training and to
equipment that should be installed, such as security cameras. It did not refer to any meal
plans or catering issues.

I then suggested to Mr. Gillingham that the specifications for the outsourcing of catering
services at the Ekuseni Youth Development Centre should be used as a basis for the
development of specifications for the new tender.

I then instructed Mr. Hendrik Truter, who held the position of Cierk: Tenders at that
stage, to e-mail the Ekuseni specifications to Mr. Gillingham. After the specifications had
been forwarded to Mr. Gillingham, Mr. Truter and | assisted Mr. Gillingham with the
finalization of the specifications for tender number HK 2/2004 (the tender for the

BOSASA-REPORT-0011-0002

AA-384
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outsourcing of catering services). We gave inputs from a procurement perspective and
not from a technical perspective, because we did not have the technical know how to

advise on technical matters.

According to my recollection of events, no other officiais from DCS were parnt of the
process of the development of the above specifications. As far as | know no discussions
in this regard took place with officials of the department Development and Care at DCS,

10.

According to my recollection of events, no feasibility study had been conducted with
regard to the outsourcing of the catering services for this tender. In my opinion the
proper procedure would have been to conduct a feasibility study before the start of the
tender process,

1.

| was asked whether | knew who had drafted the specifications for tender number HK
30/2005 (the tender for X-ray equipment), but | do not know.

12.

| can remember that Mr. Gillingham also managed the process with regard to the
drafting of the specifications for tender number HK 5/2008 (the outsourcing of catering
services for the Waterval Management Area). In this case, to the best of my knowledge,
officials from Development and Care and other role players were also consulted with
regard to the drafting of the specifications and also attended the compulsory information
meeting and site visits,

FOSASA-REPORT-0011-0003

AA-385
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13.
13.1

Mr. Senekal of the SiU asked me specifically whether Mr. Francois Venter of DCS had
discussed an invoice from Phezulu Fencing (Pty) Ltd. with me during December 2005.
He explained to me that this invoice with regard to the fencing tender, HK 24/2005, was
for an amount of R56 410 172. 69. Mr. Senekal also wanted to know whether Mr. Venter
had discussed the spending plan that formed part of the contract between DCS and
Phezulu Fencing (Pty) Ltd. with me during December 2005.

13.2 |

As far as | can remember | never had a discussion with Francois Venter at that fime with
regard to the relevant invoice and/or the spending plan. | also wish to point out, however,
that during that period 1 did not have the authority to approve the payment of such an
inveice in any event. It would therefore have been impossible for me to give approval for
the payment of the invoice. This is normally the function of the end user.

14.
14.1

Mr. Senekal presented me with 8 memorandum, dated 22 Novenmiber 2005, fror Mr.
Hendrik Truter to Commissioner Mti in terms of which the Commissioner had been
informed with regard to the names of the bidders for the Fencing Tender, HK 24/2005
and the TV Tender, HK 25/2005. | attach a copy of this memorandum as Annexure
WHJP 1. Mr. Senekal wanted to know from me whether |, as Mr. Truter’s superior at the
time, had instructed Mr. Truter to supply the Commissioner with this information.

nCSABA-REPORT-0011-0004
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14.2

I cannot remember whether | gave such an instruction to Mr, Truter at the time and could
find no documentation to assist me in this regard. If | had given such an instruction to Mr
Truter, | would have acted on an instruction from one of my superiors at DCS.

14.3

It is not normal procedure to inform the Commissioner of the identities of bidders before
the evaluation of tenders had begun,

', 18.

| know and understand the contents of this affidavit.
I have no objection to taking the prescribed oath.
| consider the prescribed oath to be binding on my conscience.

)

ignature of Deponent)

I certify that the above statement was recorded by me and that the deponent had
acknowledge that he knows and understands the contents thereof. This statement was
swom to before me and the deponent's signature was placgd thereon in my presence at

ovig onthe _ Ao~ of __2009.

ommissioner of OCaths
TOHOMUES St

Full Names)

S, 4_;1205%

% %

Address
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Tos ADV M SIMELANE ~ NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
From: GLYNNIS BREYTENBACH

ce: DR S RAMAITE SC, ADV 8 C JORDAAN SC

Date: February 4, 2010

Ra: BOSASA INVESTIGATION

Dear Adv Simelane

The so-called Bosasa matter was received in this office directly from the SIU
during late November 2009. As a result, it had to be referred to the SAPS in
order for them to study the material and take a decision on whether or not to

open a case docket.

Due to the profile and sensitivity of the matter | approached Commissioner
Hans Meiring (the National Head of the Commercial Branch) for assistance
in getting the matter allocated to the office for Serious Economic Offences of

the SAPS.

The Acting Commanding Officer allocated the matter to Snr Superintendent
D J Krief for further investigation.

Once the material supplied to us had been studled by myself, Adv | Grobler

and Mr G Nkadimeng (the prosecution team), and the investigating officer,
we had a follow up meeting with Mr Clint Oellermann of the SIU to discuss

* nw oA
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the material in their possession but not yet supplied to us, and the zq
admissibility thereof.

Mr Oellermann supplied us with copies of the civil litigation conducted
between the SIU and Bosasa during late December, which was then studied
by all the role-players when they all returned from their annual leave, in order
to determine the impact thereon on the criminal investigation, if any. This
was done chiefly with a view to obtaining a clearer understanding of the
issues involved, and to avoid any later problems arising as a result of
possible derivative evidence. It was essential to understand the nature of the
legal challenge against the SIU before proceeding with the investigation

proper.

A compact disc containing the initial start-up documentation of the Siu
investigation was also supplied, the contents of which have been studied by

the team.

Mr Willie Hofrneyr was approached during late 2008 to facilitate a meeting
with the Acting Commissioner (Jenny Schreiner), since Mr OCellermann
indicated that Mr Hofmeyr had easy access to the Acting Commissioner.
This meeting has not yet taken place. It is essential to meet with the Acting
Commissioner, since she would be the apposite person to depose to arr
affidavit to form the “founding” affidavit on which to base the investigation.

In the absence of this statement, the investigation has continued, in as far as
it is possible, but no statements have as yet heen re-taken by the
Investigating officer due to the fact that the case docket cannot be registered

without the affidavit of the ‘complainant”,

The SIU has not supplied the source documents relating to their report, ang
we are currently attempting to gain access to these source documents in

@ Page 2 g /)
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order to determine precisely what they have, and how it was Obtained, before
proceeding with any requests for information from banks and other parties

ligismsEential to understand whether the documents so obtained by the SIU
are. admass:l:le and ‘can be used in the Criminal investigation, or not
admtssrble in which case we must retake / re-obtain them, in,a.fashion which
allows them 1o be used in court. This is also {0 avoid a duplication of
documents-and work done, and to avoid asking for the same documents

more than once.from the same.institutions.

It was hoped that we would be able to meet wilh Mr Cellermann during the
course of this week in order to refine an affidavit from him which omits all the
unnecessary references to the civil litigation currently contained in the report,
This aspect has been canvassed with him in detail, and the dra® thersof
needs to be refined and finalised. He has unfortunately not been available
this week, and it is hoped to finalise this aspect during the course of
February, along with the affidavit of the Acting Commissioner

in the interim the documents received from the SIU have been read and

sorted into what will form the basis of the case docket once the affidavit oF

the Acting Commissioner has been finalised

An issue that needs to be addressed on an urgent basis is the position of Mr
Linda Mtl, who is one of the two main suspects, and who currently holds the
positiecn of Head of Security : 2016 World Cup and the impact that this
investigation, once it gains momentum (and attracts the attention of the
media), might have, Some guidance in this regard would be greatly

appreciated.

® Page 3
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Yours faithfully

GLYNNIS BREYTENBACH

DEPUTY DIRECTOR OF PUBLIC PROSECUTIONS

SPECIALISED COMMERCIAL CRIME COMPONENT

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS PRETORIA

@ Page 4
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DATE: 08 FEBRUARY 2010

e Nedlonal Prosecullig Authomly of Souih Afrded
gunyd Jikelelo Lobetshuishisi Bo Mromist Afrike
Pie Nusionule Vervolgingsgesng vom Suid- Afrike

“OFFICE OF THE NATIONAL DIRECTOR OF PUBLIC PROSECITG NS

INTERNAL MEMORAND UM

2

TO: ADV G BREYTENBACH
L Dr§ RAMAITE, S¢
CC ARV C JORDAAN
Ca: ADV S MZINYATH

FROM: ADV. M. SIMELANE
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

SUBJECT: BOSASA INVESTIGATION

Decr ACEVB:‘@yt@n!mCh.

P have considered your memorandum dated 04in February 2010. Having
dona so, | am concerned about the fum hat the Lase s taking.

AR S e IS CE I E R ot e e il stcigestions thel it
el 7o ‘ ‘DUIELT : OOIEsS L Creeveskil e Opposﬁe' | M

[NEEre concemed thal O Gvnle Cc of ol NG o st ereRTE WIthy,

which to open a docket is proving difficult 1o dor 1 wobld have noped thygi
by now the SIU itself would provide the required affidavit since i has loc/ss
standi to investigate. It therefore con legitimately open o case willh the

S.LU. PROSECUTORS V4TI DELEGATICNS /)
4
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Golice The Degoninsn! of ChwrecHonol Sarices i o Wnporioni in ihis
e cloha Souii Alican Polics Scavieo must be acvisec! §o gxpaddite s
PSS,

i also appeas hal e MPA staif are unlikely to conbibule cnctarially o
ihis slage. | sugaast 1hel You advisa Senior Superintsndend D Krisl, in
wiling, what process to follow to gat the irveastivyeicon gome, fouw gl

your leam of Acdv Grobler anc Mr GG Nkadimeng raus) wilhelrerw frarm 1he
case unlit | am advised by ihe police Ihat o dockel hos beer npheneacl
ancl itis specilied what cssisteincs is requlrect irom the NPA. A (e
“@iEla 7 3T OV R LGk anariol bbb eda rywunicyre
CHInte hakal FERTE Gt 8IOHCES o Cates Nivere iheie e G RE Y
| SIS ° oo roseeute Please contirm the withelrawel by 09 Feruary
2010,

 nole Ihe poinl thet YOU make regarding Mr Mii. 1} is mischievaus 1o el
the least. Firstly, there is no police dockel or investigation unclerway.
Secondly, and by Your own admission, there is still cn assessment io bhe
made on the eviclenticy value of ihe information currenlly available, How
therefore you can start speculating and making suggestions regaircing
cany person, is kreyonc hellef, unlass of cawrse il is a manifestcelion of ¢
mindset with precetermined outcomes. My suggestion would e thert vou
follow the aclvice In the las senlence of paragraph 3 above

.. y
K/{hc’f'nga_%}%ye{;;

‘ -
Kd !

piram |

‘Adv. M, Simelan e/ i
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

DATE:

SAU. PROSECUTORS Wity DELEGATIONS
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PrBag X287
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SPECIALISED COMMERCIAL
CRIME UNIT

Vo Ketiono! Poseceting Aty of St
Yoaunes fitelels Lebetshutshist beMaony

He/ : fhe Natfional Director of Public Prosecutions:

Adyv. Menzi Simelani

FRO/ : Ady MC de Kock
DATE : 17 Novemiber 2010
SUBJECY : BOSASA Malter

The purpose of this report is o apprise the NDPP of the status quo with regard lo
the Special Investigation Unit report on BOSASA.

2. inftoduciion

The SIU recommended that the NDPP considers instituting criminal proceedings
against Mr Gillingham, Commissioner Mti, Sondolo, Bosasa, their office bearers

and to the extent that Messrs Mansell and Smith thay not be office bearers of
either Sondolo or Bosasa, that they also be considerad for prosecution in their

personal capacity,

This conclusion was reached as a result of the investigation conducted by the
SiU end the “evidence” that they had gathered.

3. Limitations of the SIU investigation

The SIU report makes it clear that their investigation suffered from certain
limitations. | quote from page viii of the executive Sumimary: “,..the SIU did not
gonduct a comprehensive financial invesfigation as in the case of
Gillingham, into benefits received by Commissioner Mt from Bosasa,
because of various limitations experienced qauring our investgation” and
“..the limited evidence gathersd, indicates that he (At} received henefits
from Bosasa, some months before the television tender was granted to

Sondol.”

4. The evidence gathered by the SIU

The SiU started with their investigation shortly after the Presidential Proclamstion
was issued on 28 November 2007. They investigated the contracts awarded to
Bosasa “and its affiliates” and ended up recommending that legal proceedings
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be institited against Bosasa "and its affifiates and the persons mentioned in
the repost.”

The SIU investigation into the Bosasa group of companies followed on various
media reports of irregularities pertaining to the awarding of contracts by the
Departrient of Correctional Services to Bosasa Operations (Pty} Ltd and its
affiliated cempanies. The importance of and reliance on the company profile and
structure is made clear by the fact that a full chapter gets devoted to this fopic

The following is stated in respect of the SIU investigation. ”.  the 8jU% findings
are based on information obtzined from the Registrar of Companiss, the
previcus auditors of the Bosasa Group, tender documentation submitted
by Bosasa, Sondolo and Phezulu and from the official Fosasa wabsiie,”

It would appear as if the SIU relied on information that was submitied to them
without questioning the veracity of the facts that were conveyed {o them, In order
to illustrate my peint 1 will quote from the SIU reporl and then provige the
contresting or conwradictory information ‘hus far revealed by the SAPS
investigation.

The SIU reported on the origins of Bosasa Operations (Pty) 11 znd said.

“During December 1887, a company kuown as Emafini (Pty) 1td was
formed by Mr SJH Van Zjji. In December 1984, Smith was appointed to
Emafini as a Director. Emafini then chaiged #ts name to Metitun Hostels
{Ply) L.id in February 1985,

On 206 June 1996, Van Zijl and Smith entered into a pre-incorperation
agreement with a trust, stipulating that a new holding company would be
formed and a new operations comparny would be established to render the
services for this holding company, administered by the trust. Mansell
signed as witness to the pre-incorporation agreement,

A5 a resuit of this agreement, Meritum Hostels hecame known as Byambu
Dperations (Pty) Ltd ...."

We are in possession of the cerificate of change of name of a company (Form
Ch 9) supplied to us by CIPRO, According o the CIPRO documentation,
Meritum Hostels (Edms) Bpk requested the registrar of companies to nole the
fact that Meritum Hostels would in future be called Dyambu Operations {Pty) Ltd.
The change of name was officially recorded on 11 April 1998. If the information
that was made available to us is correc!. the official change of name and the
“special resolution” taken by the company preceded the ‘pre-incerporation
agreement” allegedly entered into between Van Ziji and Smith. (Compare SiU
report p.14 - 15)

The following is stated in respect of “Sondoio | T (Ply) Lid™

"Upon changing its name in 2005, Sondolo appoeinfec Bester Vitjoen
Incorporated as its auditors. Af this time, Johannes Gumede, Tony Perry,
Papa Leshabane, Brian Gwehu, Jacqueline Leyds, Nomazulu Makoko
{among others), were appointed as directors of Sondolo R

The CIPRO documentation that was made available to me would seem to
indicate thal Mavava Trading 119 (Pty) Lid, cnanged its name to Sondolo (T on
22 February 2005 and that Terence Anthony Perry was appointed as “public

officer” (company secretary) a few days earlier on 10 February 2005, Terrence / !
Anthony (Tony) Perry was never appointed as 2 direcior of Sondola IT

Tssue: 2019-01-26_12:01:08
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The SiU indicates that it refied on & document compiled by Angelo Agrizzi. the
‘Chief Executive Officer/General Manager” of Bosasa Cperations. They state the
follewing:

"Buring the course of the investigation, a document compiled by Agrizzi,
was handed fo the SHJ. The document, entitled Summary Company
Structure (Annexure 16 to the SIU report), indicated that Sondolo was
owned by four companies, namely Bancar investmen: Hofdings (Pty} Ltd
{25%), Kgwerano Financial Services {Pty) Ltd (25%), Bosasa Youth
Development Foundation (10%) and Bosasa {40%)".

The content of the document that was mace avaliable to us as Annexure 19
differs considerably from the verbal description found in the reporl. Annexure 10
sets out the company struciure of Bosasa Operations (Pty) Lid. No reference is
made ¢ any entity called “Phezuiu Fencing (Ply) Ligd” whilst the only reference fo
"Soridolo” relates f© a company called “Sondolo Facilities and Management
Sarvices {Pty) Lid." The company registration number of Sondole Facilities and
Management Services (Ply) Ltd is given as 2004/003023/07 whilst the
registration number of Sondolo IT ( Pty) Ltd is given as 2005/000500/07.

Ballastrade Trade and lnvestments (Pty) 1.id (2002/008442/07) listed in
Annexure 10 as a “dormant shelf company” changed its name fo “Seaark
Africa (Pty) Ltd" during February 2006 and would appear {o be actively involved
in business. The company referred to as “Bosasa Agri Co (Pty) Ltd"
{2002/025363/07) has been known as “Seaark Africa Operations (Pty) Leg”
since October 2007,

it would thus appear as if the SIU raceived information from wvarious {anc
somelimes unreliable) sources and made use of the information either withou:
verifying the facts or failing o point out the anomalies (o those rezding the report.

4. Aspects thal would reguire SAPS altention

From information put ai our disposal it would appear as if the bid box in respect
of the kilchen tender (HK2/2004) was opened one (1) week earlier than the
scheduled date. If this information is correct, the Bosasa bid was only received
by DCS after officials had opened the bid box. This may be a serious irregularity
and we would have expected it to be mentioned in the SIU repon.

3. Conclusion

The SIU report would appear (o have been drafied in a careless and almost
casual fashion, The lack of accuracy and precision with the drafting of the report
will give ample opportunity to those seeking to fauit it.

The 8IU has placed themselves and the SAPS investigators in a dilemma by
casting doubt upon the reliability of their own report. We will need to establish the
veracity of the facts and at least try and ground the conclusions reached by the
SiU. We must know what information is reliable and what is net. This “verification
process” will take some time.

We hope to be able to salvage as much of the report as is possible and minimize
the potential damage that may have been caused. The admissicn of the
“limitations” experienced by the SIU investigators may not be enouch fo hide the
fact that the report was released at a premature peint during the investigation.

AA-403
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Yours faithiufly

WMC PE KOCK

The purpese of the SIU investigation may have influenced and irformed the

product that they produced, In as far as the report may have been true to thair

mandate it is aiso clear that il wouid not siand up to scrutiny in a criminal couit.
The burden of proof that is placed on the prosecution in a crimina frial has itg
own specific requirements. The criminsi investigation must empower the
prosecution o bear the onus and succesd in their quesi to prove the case
against the sccused,

1 ; 4
AC et ock .

DEPUTY DIRECTOR GF PUBLIC OF PROSECUTIONS

CCC PRETORIA
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26/18/2

INFORMATION NOTE

To:  The Commander: Anti Corruption Task Team
Directorate for Priority Crime investigations (DPCI)

South African Police Service

" PROGRESS OF INVESTIGATION: BOSASA INVESTIGATION: PC 5: PRETORIA
CENTRAL CAS 1556/02/2010

1. The previous report dated 17 October 2011 refers.
2. STATEMENTS OBTAINED SINCE PREVIOUS REPORT
SRRl VR TAINED SINCE PREVIOUS REPORT
2.1 MrJ Shilubane - former DCS official - IT Department

3. WITNESSES CONSULTED AND DRAFT STATEMENTS BEING
) PREPARED FOR SIGNATURE

3.1 Commissioner J Schreiner - DCS - Bid Adjudication Committee — She
is sfill going through her own notes and efforts are being made to
obtain minutes of Executive Management Committee Meetings as
there are no copies of the minutes in the official records of DCS
available. Further appointment to continue with consultation will be
arranged as soon as Com Schreiner have worked through her own

noles.

< i
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' 3.2 MrF JVenter- DCS-P Ato Mr Gillingham and Secretary of Bid

Evaluation Committee — Have notes that were left in the office of the
current CFO, Arrangements were made with the CFO to retrieve
documents from his office on 26 October 2011, F urther consultation

scheduled for 26 October 2011.

3.3 MrHA Truter - DCS Tender Management - Consulted with him on 20
and 21 October 2011. He verified the index that was prepared of the
documents of DCS that he handed over to Col Kriel on 25 January
2011that was paginated in his presence. The drafting of his statement
commenced. Further tentative appointments are scheduled for 27 and

28 October 2011.

4. INVESTIGATION OUTSTANDING

4.1 Obtain statement of Sanette Truter.
4.2 Obtain statement of Mr Ngubo - DCS - Bid Adjudication Committee

4.3  Obtain statement of Mr H T Mapasa - DCS - Bid Adjudication
Committee

44  Obtain statement of Ms J Sishuba - DCS - Bid Adjudication Committee

4.5  Obtain statement of Mr F Engelbrecht (Cape Town)

4.6  Obtain statement of Mr J D E Basson from Contract Management,

4.7 Obtain statement from SARS re tax clearance certificates of all four
successful hidders,

4.8  Obtain statement of Mr Maako - DCS - Contract management.

4.9  Obtain statement of Mr Sokupa (Apparently now at UCT) - former DCS
member - Bid Adjudication Committee

4.10  Consuit with Mr Jason Jordaan of SIU re all electronic evidence

collected by SIU.
4.11  Consult with Jacques Malan re mirror imaging of Bosasa Servers.

5 OTHER MEETINGS ATTENDED
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5.1

52

5.3

SECREY L\L

A meeting was attended with the Prosecutor, advocate M De Kock, re
comments with regard to the statement of My W Pretorius and the

annexures attached thereto.

A meeting was attended on 18 October 2011 with representatives of
SIU Legal Section Mr B Walser, the Prosecutor advocate M De Kock,
Brig van Graan, adv De Villiers of the AFU, Brigadier Moodley and Mr J
Kluyts. This meeting relates to a subpoena served on Mr W Hofmeyr
by the legal representative of Mail and Guardian Newspaper
compelling Mr Hofmeyr to supply them with a copy of the SIU report
together with the annexyures thereto. The purpose of the meeting was
to assess the impact that this might have on a criminal prosecution and
whether there are legal grounds for the SIU not to comply with this
Subpoena. A further meeting is scheduled to take place on 28 October
2011 in order to take a decision on how to deal with this matter.

A meeting was attended with Mr J Le Roux to establish what electronic
evidence was gathered by the SiU during their initiaf investigation.
Contact details for Mr Jason Jordaan and Mr Jacques Malan was
obtained. Both were contacted to'arrange appointments but were not
reachable. Meetings will be arranged with them.

6. RECORDS OF EXECU TIVE MANAGEMENT MEETINGS

6.1

Tssue: 2019-01-26_12:01:08

In consultations with Commissioner Schreiner she informed that the
decisions to invite bids for the four tenders under investigation were aff
taken at Executive Management Level and will be reflected on the
minutes of the Executive Management Commitiee Meetings that took
place during the period under investigation. In order to assist she gave
instruction that the minutes of all Executive Management Committee
meetings for the period be drawn from DCS records by their Office
management staff. It was however discovered that the minutes of the

Ld
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meetings for this period is not available in their records. F urther

afrangements were made to give the investigators access to their
storeroom where the records are filed. A list of available documentation
was made available which was perused and possible relevant
documents identified. On 24 October 2011 Lieutenant Coalonel Smit
and Brigadier Saayman visited the store room and started to peruse
the possibly relevant documentation. This process will continue on 25

October 2011,

6.2 It was further established through consultation with Mr F J Venter, the
previous Personal Assistant of Mr Gillingham, that there are still
9 documentation created by himself as well as documentation of Me
Gillingham which is stored in the office of the current CFO.
Arrangements were made with the curent CFO Mr Sokela for access
to these records. The records will be scrutinised on 26 October 2011 to
establish whether there is any documentation that can contribute to

proving the alleged offences.

7. Progress will be reported.

COLONEL

) . ,
GROUP COMMANDER : ANTI CORRUPTION TASK TEAM
DiVISION: PRIORITY CRIME INVESTIGATION

D J KRIEL
Date:
Noted:

: BRIGADIER
COMMANDER 4 ANTI CORRUPTION TASK TEAM ( /
K MOOCDLEY : DIVISION: PRIORITY CRIME ENVESTEGATH;W')

J
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Date:
Noted:

: MAJOR GENERAL
HEAD: COMMERCIAL BRANCH : DIVISION: PRIORITY CRIMEINVESTIGATIONS

JW MEIRING

Date:

Colenel D J Kriel
(012) 336 0778
17 October 2011

information note compiled by
Code and telephone number

Date

Information note perused and
Brigadier M J Saayman

verified by
Code and telephone number (012) 3360773
Date 17 Qctober 2011
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INFORMATION NOTE

To:  The Commander: Anti Corruption Task Team
Directorate for Priority Crime Investigations (DPCI)
South African Police Service

INFORMATION REQUESTED: BOSASA INVESTIGATION: PC 5: PRETORIA
CENTRAL CAS 1556/02/2010

1. STATEMENTS OBTAINED TO DATE

i
1.2
1.3
14
1.5
1.6
1.7
1.8
1.9
1.10
1.1
1.12
1.13
1.14
1.15
1.16

Dir Malatsi - DCS - Complainant

Mr Clint Oellermann - SIU - Attaching SIU Report

Hendrik Willem Van Staden - DCS - Tender Management
Jacobus Johannes Venter - DCS — Finance: Management accounting
Antonie Johannes Christoffel Venter - DCS - Security

Sinah Dimakatso Moruane - DCS - Bid Evaluation Committee

Stephanus Gerhardus Oosthuizen - DCS - Bid Evaluation Committee
Christopher Mark Aries - DCS - Secretary: Bid Adjudication Committee
Bhekumunzi Sydwell Manzini - DCS - Bid Evaluation Committee

Taela Hosea Malinga - DCS - Bid Evaluation Committee

Sharon Jabulile Kunene - DCS - Bid Evaluation Committee

Mbongeni Andile Mdietye - DCS - Bid Evaluation Committee

Mashaea Joseph Lethoba - DCS - Bid Evaluation Committee /
Eric Phenya - former DCS member - Bid Evaluation Committee / :
Jacobus Petrus Venter - CSIR \ Y
Peter Leslie - DCS - Finance: Budget Control
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117 Mabote Philemon Tshele - DCS - Bid Evaluation Commitiee

1.18 Jacobus Johannes Coetzee - DCS - Bid Evaluation Committee
1.19  Ntwampe Solomon Morei - DCS - Bid Evaluation Commitiee
1.20  Luvuyo Gaili - DCS - Bid Evaluation Committee
1.21 Elizabeth Adriana Phaal - DCS - Secretary; Bid Evaluation Commitiee
1.22 Mamotshabi Elizabeth Madisa - DCS - Bid Evaluation Committee
1.23  Willem Damons - DCS - Bid Evaluation Committee
1.24 Hendrik Baltus Steyn - DCS - Bid Evaluation Committee
1.25 Deon Thomas - Sterlings Livings
1.26 Marita van der Schyff - Lindsay Saker
} 1.27 Michael Neil Thomas - Lindsay Saker
1.28 Jacobus Willem van der Merwe - Lindsay Saker
1.29 Johanna Sophia Susanna Kok - VW The Glen
1.30 Johan Heyneke --Grand Central Motors
1.31 Robert Christiaan Seegers - VW The Glen
1.32 lzak Daniel Petrus Burger - Van der Menwe Inc
1.33 Martha Jacoba Zietsman - HMZ Architects
1.34 Sizakele Charlotte Maringa - Former Bosasa employee
1,35 Sophia Louisa Pretorius - formerly employed at Midstream Estate
1.36 Elizabeth Johanna Catharina Le Roux - Booysen Dreyer Nolte
Attorneys
' 1.37 Mrs K M Mabena - DCS - Bid Evaluation Committee
1.38 Mr B F Lenkoe - Former DCS Member - Bid Evaluation Committee
1.39 Willem Hendrik Jacobus Pretorius - DCS - Tender Management

2. BANK STATEMENTS OBTAINED iN TERMS OF SECTION 205 OF ACT

51/1877
2.1 FNB Cheque Account 53460019343 - Mr. L.M. Mti from 3/12/2003

(statement 20) to 04/05/201 1(statement 111).
2.2  FNB Cheque Account 62297802475 - CENRITE 29/01/2011

(statement 1) to 28/04/2011 (statement 4). \
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2.3  Wesbank Account 10013008508 — Mr. L.M. Mti Volkswagen Triptronic

2009/12/10 - 2011/07/01 with H.P. and suppoiting documents.
24  FNB Money Market account 62103081915 Miss. S. Ntjana 27/03/2006
(statement 1) to 20/06/2011 (statement 22) plus:
a) 1.D. S. Ntjana
b) Authority to operate on account i.t.o. T N. Ntjana
c) 1.D. T.N. Ntjana
2.5  Setof FNB Accounts opening documents for Mr. S.S. Mpoza
26  ABSA Cheque Account 40 5355 9092 for Miss T.N. Ntjana
period31/12/2003 (statement 33) to 30/04/2011 (statement 120).
File of opening documents; internal bank documents etc.

-7y

2.7 Standard Bank Home Loan Account 362232393 Mr. L.M. Mti period

7 31/05/2005 to 4/5/2011.
2.8  Standard Bank Fin Rent (VAF) Account 68 504 950 0001 Mrs. T.N.

Ntjana (2006 ~2011).

2.9 ABSA Mortgage Loan Account 80 6878 8036 Mr. L.M. Mti period
February 2008 to February 2011.

2.10 ABSA Mortgage Loan Account 80 6243 0865 Autumn Storm
Investments 106 (Pty) Ltd. period 30/11/2009 to 28/2/2011 and
supporting documents.

i 2.11 ABSA Mortgage loan Account 80 6054 2005 Autumn Storm

Investments 119 (Pty) Ltd. Period 31/56/2005 to 28/2/2006.

2.12 FNB Cheque Account 53460019343 - Mr. L.M. Mti from 3/12/2003

(statement 20) to 04/05/2011(statement 111).
2.13° FNB Credit Card Account 4483 8100 0080 7008 Mr. L.M. Mti period

21/08/2007 (statement 158) to 12/04/2011 (statement 200),
2.14 FNB Credit Card Account 4901 0705 7203 6007 Mr. L.M. Mi period

20/12/2003 to 03/08/2007,.

3. WITNESSES CONSULTED AND DRAFT STATEMENTS BEING
PREPARED FOR SIGNATURE
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3.1 Commissioner J Schreiner - DCS - Bid Adjudication Committee
3.2 MrF JVenter-DCS - P A to Mr Gillingham and Secretary of Bid

Evaluation Committee
3.3 MrJA N Breytenbach - National Treasury

3.4  MrC Haak - National Treasury

4 INVESTIGATION OUTSTANDING

4.1 Obtain statement of Mr H Truter.

4.2  Obtain statement of Sanette Truter.
4.3  Obtain statement of Mr Ngubo - DCS - Bid Adjudication Committee

4.4 Obtain statement of Mr H T Mapasa - DCS - Bid Adjudication

Committee
4.5 Obtain statement of Ms J Sishuba - DCS - Bid Adjudication Committee

4.6  Obtain statement of Mr F Engelbrecht (Cape Town)

4.7  Obtain statement of Mr J D E Basson from Contract Management.

4.8  Obtain statement from SARS re tax clearance certificates of all four
successful bidders,

4.9  Obtain statement of Mr Maako - DCS - Contract management,

4.10  Obtain statement of Mr Sokupa (Apparently now at UCT) - former DCS
member - Bid Adjudication Committee

4.11 Consult with Mr Jason Jordaan of SIU re all electronic evidence

collected by SIU,
4.12 Consult with Jacques Malan re mirror imaging of Bosasa Servers.

5. Progress will be reported.

COLOKEL
GROUP COMMANDER ANTI CORRUPTION TASK TEAM
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D J KRIEL
Date:
Noted:

COMMANDER
K MOODLEY

Date:

Noted:

SECRET
DIVISION: PRIORITY CRIME INVESTIGATION

BRIGADIER
ANTI CORRUPTION TASK TEAM
DIVISION: PRIORITY CRIME INVESTIGATION

MAJOR GENERAL

HEAD: COMMERCIAL BRANCH
DIVISION: PRIORITY CRIME INVESTIGATIONS

JW MEIRING

Date:

Information note compiled by
Code and telephone number
Date

Information note perused and

verified by
Code and telephone number

Colonel D J Kriel
{012) 336 0778
17 October 2011

Brigadier M J Saayman )
{012) 3360773
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Mall & Guardian Subpoena ducses tecum daled 14 February 2011

Backaround

During October 2011 | received a request to comment on a subpoena
duces tecum that was served on the Special investigative Unit during

February 2011.

The subpoena was issued by the Registrar of the South Gauteng High
Court in Johannesburg at the behest of the Mail & Guardian Newspaper.
It informs the SIU that Willie Hofmeyr is to appear in the Johannesburg
High Court on 28 July 2011 in order to produce the following docurmnents

“in his possession or control’:

(a) A copy of the report prepared by the Special Investigative Unit in
2009 into alleged procurement irregularities in the Department of

Correctional Services, and

(b) The deeds, documents, writing or tape recordings referred to in
paragraph 1.

The request itself appears ambiguous as “paragraph 1" of the subpoena
only mentions a report and nothing else.

It is not known if the SIU requested the Mail & Guardian for clarity on this
issue. For purposes of this discussion | will assume that the subpoena
was meant to request copies of any (title) deeds, documents, writings or
tape recordings referred to in the SiU report,

The Weber Wentzel Covering Letter dated 15 February 2011

The subpoena duces tecurn dated 14 February 2011 was accompanied
by a covering letter issued by Weber Wentzel Attorneys. The covering

letter was dated 15 February 2011,

In the covering letter it is stated that Weber Wentzel represents Mr.

Adriaan Basson (a newspaper journalist) and M&G Limited in a ‘

defamation action brought against them by Bosasa Operations (Pty) Ltd. /
/

Paragraph 2 of the covering letter calls on Willie Hofmeyr (the Head
the SIU) to “produce to the court a copy of the report prepared/aY th

o A ."
. .,':'1.‘_
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Special Investigative Unit into alleged procurement irregularities in the
Department of Correctional Services in 2009”,

AA-419

The SIU Response

On 25 March 2011, Robert Walser the SIU Corporate Lawyer,
acknowledge receipt of the subpoena duces fecum and informed Weber
Wentzel that it would not be a simple matter to determine whether the

report you seek to access by means of the subpoena is privileged or not
and that they would need to take time {o obtain legal advice and secure

representations from interested parties.
The SAPS and the NPA would obviously be regarded as “interested
parties”.

The Subpoena duces tecum

Validity of the Subpoena

The rules of court makes it possible for-any party who desires the
attendance of any person to give evidernce or produce a document at a
trial to sue out from the office of the registrar one or more subpoenas for
that purpose. (LAWSA — Volume 3 paragraph 293)

On a technical level, the “subpoena” (supplied to us) would appear to be
invalid. On the face of it, the subpoena bears the date stamp of the
Registrar of the South Gauteng High Court in Johannesburg. The date (
stamp is badly reproduced and may have been issued on the 14",

There is no other indication that the Mail & Guardian intended to “sue
out from the office of the registrar”. The second page of the subpoena

only refers to the date as “on February 2011".

It would not appear to have been signed or "authorised” by anyone in
particular. The area requiring the signature of the designated official has

been left blank.

Tssue: 2019-01-26_12:01:08
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process was carried out in such a haphazard way that the witness
cannot be sure that a due process was followed and that the subpoena
was indeed issued "out” from the office of the registrar.

The requirement of a legible and verifiable signature of a designated
public official on what appears to be official documents is the first
safeguard against possible abuse of the authority of the registrar and his
office. (Compare S v Stevens 7983 (3) SA 649 (A) at 658D-G for the
views of our courts on documents that gets produced under cover of

defective and illegible signatures)

The riant to subooena witnesses by way of a subooena duces tecum

Civil litigants sometimes abuse their right to subpoena witnesses by way
of a subpoena duces tecum. The issue relating to the abuse of g
legitimate court process was discussed in Meyers v Marcus and
another [2004] 2 All SA 438 (C) paragraph 24. The following was said:

‘As the above extract from the judgment in Beinash v Wixley (supra)
Clearly shows, a subpoena may amount to an abuse of the process of
the court notwithstanding the fact that the subpoenaed witness may be
able to give relevant evidence or produce relevant documents. To put it
differently, the issues of relevance and abuse of process, though
possibly interrelated, are separate and distinct. Thus, a subpoena issued
‘ in respect of a witness unable to give relevant evidence or to produce
relevant documents will ordinarily amount to an abuse of the process of

the court.

However, the converse is not necessarily true: the evidence sought to be
obtained may be relevant and yet amount to an abuse of the process.
This will be so, inter alia, where the subpoena is issued for an improper

purpose.”

>
>

it will be argued that the issuing of the Mail & Guardian subpoena
amounts to an abuse of process on both these levels. \l
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The Defamation Action

The Webber Wentze! letter dated 15 February 2011 fails to mention
anything specific about the civil action that was brought by Bosasa
Operations (Pty) Ltd except to say that it relates to defamation.

During May 2010 the Mail & Guardian newspaper pubplished a
newspaper report entitied ‘'The Story Behind ‘Kitchen confidential’’ in
it they divulge more detail about the said defamation action. It would
appear as if the Mail & Guardian is being sued for damages in the

amount of R500 000.00.,

The Facts surrounding the Defamation Action

The facts surrounding the defamation action can be pieced together
from information divulged in media reports like, ‘The Story Behind
‘Kitchen confidential’ mentioned above.

In this particular newspaper report, the second defendant, reports on the
investigation’ of the first defendant.

The style of the newspaper report is in the form of an interview. The
second defendant gives a ‘verbatim’ -account of the ‘story behind the
story’ as it unfolded during January 2009. | quote from the newspaper

report:

“My investigation intensified in January 2009 after Bosasa was awarded
yet another multimillion rand tender by the prisons department.

After | published an article (January 23) asking serious questions of the
Department of Correctional Services (DCS) for awarding yet another
tender to Bosasa, the department placed expensive advertisements in
two Sunday newspapers, urging members of the public with evidence of
wrongdoing to come forward. The Mail & Guardian answered then
minister Ngconde Balfour's call on January 30 by publishing a litany of
email correspondence between Bosasa's chief operating officer and the
department's finance chief (Patrick Gillingham), showing a tlatajft ]
corrupt relationship between the parties.” ’3 o /

COMFIDENTIAL
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The defamation action would appear to be founded on this particular
allegation, namely, the existence of a corrupt relationship between the

S 4
o

parties.
I quote from the same newspaper story:

“The M&G was also continuously threatened with legal action by
Bosasa's lawyers. Bosasa never pursued criminal Charges against the
M&G and me, but in July they issued summons against us, claiming
damages of R500 000 in the South Gauteng High Court for alleged

defamation.

The M&G is defending the case and we are satisfied that we have
more than enough proof to justify labelling the relationship
between the parties as “corrupt”.”

The Defamation Action and the SIU Report

. The defamation action would seem to flow from the fact that the Mail &
.ff\lf\j Guardian decided to use the infamous ‘corrupt relationship” label to

describe the bond or connection between the parties.

This may not be the only ‘fact’ forming the basis of the defamation action
but this particular newspaper report at least makes it ciear that the
defamation action was launched at least three (3) months prior to Willie

Hofmeyrs’ report to parliament.
Definition and elements of defamation
The following is stated in LAWSA in respect of the delict of defamation:

“The delict of defamation is the unlawful publication, animo iniuriandj, of
a defamatory statement concerning the plaintifi. A statement is
defamatory if it has the effect of injuring a plaintiff's reputation. ... The
elements of the delict can therefore be summarised as the unlawful or
wrongful publication, animo iniuriandi, of a defamatory statement
concerning the plaintiff. /¢ is not an element of defamation that the
staternent sfiould have been false because the defamatory nature/
of a statement is not dependent on jts falsity. Once the plar‘m‘if'%
adehs  establishes that a defendant has published a defamatory statem
Sk ,j:-' concerning him or herself, it is presumed that the publication ngjo
At 0 /
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unlawful and intentional. A defendant wishing to avoid liability for
defamation must then raise a defence which rebuts either unlawfulness
or intention.” (Compare LAWSA (2" edition) Volume 7 — paragraph 234)

The fact that the falsity (and therefore also the fruih) of a statement is
irrelevant as far as the elements of the delict are concerned finds
support in a number of decisions emanating from the Supreme Court of
Appeal. (Compare Sulter v Brown 1928 AD 153, and National Media
Ltd v Bogoshi [1998] 4 ALL SA 347 (SCA))

The Bogoshi judgment (supra) makes this issue quite clear. Hefer JA
said.

“in my judgment we must adopt this approach by stating that the
publication in the press of false defamatory allegations of fact will not be
regarded as unlawful if, upon consideration of all the circumstances of
the case, it is found to have been reasonable to publish the particular
facts in the particular way and at the particular time.” (Compare p. 361)

The newspaper will in essence have to prove that the “defamatory
statement’ or allegations were based on information obtained from a
reliable source and that they took the necessary steps to verify the
information, prior to publication. (Compare Bogaoshi (supra) p. 361)

| have not fully researched this issue but if the general viewpoint or
statement of the current legal position is correct, then the contents of the
SIU report cannot make any contribution towards the issues that would
be central to the defamation claim. Put differently, the SIU report was not
available at the time of the publication of the defamatory newspaper
report(s) and could therefore not have been used to “verify’ the
information that the newspaper received from the source.

The SIU may rightfully want to know in what way the report may possibly
contribute towards or assist the Mail & Guardian in their defence of the

defamation action. ,
Possible abuse of civil procedure by the plaintiff k ' ,/
/

The defamation action instituted by Bosasa Operations may be nothing
but a clever tactical ploy. Bosasa may have more than one purpose in |
mind. They may be trying to force the M & G Media Limited to present 4 |

J)

Tssue: 2019-01-26_12:01:08
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them with a copy of the "Mail & Guardian report” and thus in a way
attempt to "legitimize” evidence that they themselves have obtained

ilegally.

The defamation action may be a disguised attempt to force the SIU to
“oublish” the report. Bosasa may also (by way of the Mail & Guardian as
“intermediary”) want to obtain privileged source material. They may have
realised that the SIU report and the attachments would be the first ling of

defence to be raised by the newspaper.

The possible motivation and subjective (self serving) aims of the parties
to the civil suit will be discussed in more detail below.

Docket Privileade and Risks

Nexus between the SIU report and the defamation action

~AG\ It is difficult to fathom how the SIU report could assist the Mail &
' Guardian in defending & defamation action. The SIU report could at most

Q_- | only serve to corroborate the views of the first defendant as published by
the second defendant.
The traditiona! views on “corroboration” is that it is evidence that could
(in some material respect) support evidence derived from anocther

source. The SIU report would not appear to have been in existence at
the time when the ‘defamatory’ newspaper report or series of newspaper

reports were first published.

Possession and Control of the SIU report

The Mail & Guardian subpoenaed the head of the SIU for a report
transmitted to another government institution. The report is at present in
the possession and under the control of the SAPS. It is currently under
protection of a specific type of privilege namely “docket privilege”. Tf}@m
Mail & Guardian may arguably not even be entitled to a copy of the \
report from this particular source as they would hardly be cited ab a

accused in any future criminal prosecution.

Tssue: 2019-01-26_12:01:08
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The Risks Involved

The puroose of the subooena may be benign in nature and only require
the witness to “produce’ certain documents. If the parties only require
the "production” of the documents, the documents will be handed over to
the reaistrar and the “parties” would then be allowed 10 inspect and copy
the records prior to the registrar returning them to the witness. The
orocess mayv_however be far more invasive. If a witness is required to
attend court and identify the documents or records, he must take the
oath. The "other party” (in this instance one of the possible suspects in
the criminal matter namely Bosasa) will then be entitled to cross-

examine the witness.

In this regard, the following was stated in Waterhouse v Shields 1924
CPD 158:

“Where a witness is called to produce and identify certain documents
and is sworn the party other than the one producing the witness has full
riaht of cross-examination and is entitled to cross-examine the witness

generally upon the case.”

The subpoena that was served on the SIU makes it abundantly clear
that the “witness” will be required to testify about the documents. The
Mail & Guardian “hereby tender the payment of witness fees in the
amount of R150.00 together with all reasonable and necessary travelling

expenses’.

There can be no doubt that Bosasa will welcome any opportunity to
cross-examine the head of the SIU about the report that was produced.

The practical implications of the testimony and cross-examination of the
head of the SIU would be the following:

» Bosasa and its legal representatives would not only get the |

AA-425
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opportunity to "discover” the SIU report they will also be given full |

rights of “genéral” cross-examination prior o them beipg, required]

to plea on any possible criminal charges.
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» Should the State decide to call the head of the 81U or any other
official from the unit to testify about the report the suspects would
get a second opportunity to cross-examing on the contents of the
report as well as the preparation thereof,

The Mail & Guardian will use the opportunity to consult with the
“witness” and extract as much out of him as is possible in order to
“fuel’ future newspaper reports and fill in the gaps that may exist
in their own investigation.

Y

These are but a few of the practical risks and possible prejudice that

could be suffered by the proseculion. The premaiure “release” of the/;
fruits of the SIU investigation could also hamper the ongoing criminal.

investigation.
Claiming Privilege

Privil Documents
Rule 38(1)(b) of the Uniform Rules of court states the following:

“Any witness who has been required to produce any deed, document,
writing or tape recording at the trial ....shall hand it over to the registrar
as soon as possible, unless the witness claims that the deed, document,

writing or tape recording is privileged...”

The rule only refers to “privilege” as a generic concept and fails to
specify the particular type of privilege that could be claimed.

Litigation Privilege

| am of the view that the SIU report may be protected from disclosure by
“work product’ privilege or “litigation” privilege. The authors of “The
Soulh African Law of Evidence” (formerly Hoffmann and Zefferit),
devotes a full chapter to the topic “Privilege’. They discuss two (2) lesser
known areas of privilege “work product” and “litigation privilege™.

The area of ‘“litigation privilege” relates to materials obtained in

anticipation of litigation. The authors refer to the Canadian case of

Ottowa-Carleton (Regional Municipality) v Consumers Gas Co. (199

74 OR (2d) 637 at 643 where the following was stated: “The adygrsgrial
system is based on the assumption that if each side presents :ts?a e in
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the strongest light the court will be besl able t0 determineg ine truth.
Counse! must be free to make the fullest investigation and research
without risking disclosure of his opinions, strategies and conclusions 1o
opposing counsel...." (Compare p. 591). The authors elaborate on this
point by referring to R v Steyn 1954 (1) SA 324 (A) and other cases thal
followed it. They proceed to say: "It has been recognised by our courts
that ‘when statements are procured from witnesses for the purpose that
what they say shall be given in evidence in a lawsuit that is
contemplated, those statements are orotected against disclosure’. |
would like to define the principle even further by stating that “and
documents attached to the statement as annexure” would also be

protected.

The wider privilege entitles a litigant to refuse {o disclose any
communication that forms part of a litigation brief. In the United States
this area is called the “work product’ doctrine. (Compare p. 592-3) The
authors explain the difference between “legal professional privilege” and
“litigation privilege”. Litigation privilege will in short cover “the. materials
for the brief”. Protecting the records collected by the SAPS during the
investigation phase of the case from disclosure would avoid interests
that are “contrary” to the enforcement of justice. This will not only avoid
the tampering with wilnesses but prevent the unscrupulous from
obtaining any unfair advantage. (Compare p. 593 - 4)

Finding Suoport for the ‘work product’ araument

The SIU was requested to investigate certain issues and supply the .
government with a report. The executive summary to the SiU report § \\'

e

states that evidence was gathered that points to the commission of 2

\
cortain offences and that the matier is therefore referred to the relevant |\ |\ j
Prosecuting Authority. The SIU referred to the provisions of section '
4(1)(d) and 5(7) of the SIU Act. The Promotion of Access to Information

| Act states that an information officer of a public body may refuse a

, request for access should the “record” contain “an account of a

_deliberation that has occurred” for the purpose of taking a decision in

the exercise of a power or performance of a duty "conferred or imposed”:

by law.” (Compare section 44(1)(a)(ii) of PAIA) It may be argued thai"'th

SIU report would fall into this category of information.
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The Status of the Report

Official Information and the issue of confidentiality

The SIU report may in the first instance be described as ‘official
information’.

Official information means information not open or officially disclosed to
the public.

The report was prepared by the SIU at the instruction of the President.
The Report has not been released and the current status is that it has
been transferred from one “official” to another in the course of his / their

duty.

The SIU Report was produced in official confidence and the confidential
status thereof is still in force. The fact that the report may be regarded as
a confidential communication with a limited distribution list and restricted
disclosure to five (5) high ranking government officiais only is made clear
by the report itself. The confidentiality clause found on page 10 (‘'X) of

the report states the following:

“ The contents of this report are strictly confidential and may not be
disclosed, in whole or in part, to any person or authority other than
the addressees listed above, without the prior written consent of
the Head of the SIU. Failure to adhere to this confidentiality clause
[ will resuit in prosecution. Any person breaching the required
confidentiality shall be liable to indemnify the SIU and its members
against any claim by any third party, arising from such breach.”

The Mail & Guardian subpoena would clearly be aimed at breaching the
still intact confidential status of the report. The Mail & Guardian has
never made an application to the head of the SIU to receive an officially .
sanctioned copy of the report. The City Press newspaper has dnsplayed/
utter contempt for the confidential status of the report by pubhshmg
extracts from it. The subpoena may be nothing but a clever ploy to avoid
the possibility of criminal prosecution and limiting the “fall out” or risks
associated with a “third party” suing them for damages and a breach of/ ,
confidentiality. If M&G Media Limited placed them in harm's_ way v/

I
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g publishing & still confidential report, they must not shy away from the
consequences.

Traditionally all relevant evidence was admissidle and South African
court had very litlle concern with how it was obtained. The Mail &
Guardian would still seem to operate under the impression that illegal is
“OK’. The traditional position has changed dramatically as a result of the
South African Constitution. Mow, evidence obtained through & breach of l
{ fundamental rights can only be admitted if it is justifiable in terms of the :
. limitation clause of the Bill of Rights contained in the Constitution. Civil | \
\ court also has the discretion to exclude unfairly obtained evidence. Civil
courts are also obliged to promote the spirit, purport and objects of the
A Bill of Rights. [Compare LAWSA Volume 9 paragraph 765 for a
discussion of illegally and unfairly obtained evidence]

Unauthorised Possession of the SIU Report

Backaround

The matter of Protea Technology Limited and another v Wainer and
others [1997] 3 ALL SA 504 (W) provides us with the following
interpretation of the phrase “confidential information™

“The Act does not define “confidential information” but the expression
must surely mean such information as the communicator does not intend
to disclose to any person cther than the person to whom he is speaking
and any other person to whom the disclosure of such information is
necessary or impliedly intended to be restricted. | think that there is a
distinction between “confidential” information and “private” information.
The scope of privacy will be discussed below. Confidentiality can exist
even in relation to the communication of information which is in the
public domain or is the property of another and, therefore, not private.”

(Compare judgment p. 603)

(1) Possession and Distribution of the report

COMFIDENTIAL



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 439 of 1250 AA-430

PR CONFIDENTIAL
"!-»-'.'“‘ “ B 1

The Evershads letter dated 16 November 2009 and addressed 1o the
State Attorney Cape Town allege that a copy of the SIU revort was
furnished to Bosasa Operations (Pty) Lid by "Mr. Gillingham’s attorneys”.

Neither Mr. Gillingham nor his attorneys could legally receive disclosure
of the report unless they received the “orior written consent of the Head

of the SIU.”

| have not been placed in possession of any application / requests for

such a “written consent” or a copy of a document purporting to have

been issued by the head of the SIU allowing partial or full disclosure of

the report to anyone except the persons mentioned on the distribution

list. The person(s) who provided Mr. Gillingham or his attorneys with a
* copy of the report would clearly have committed a criminal offence.

It is my respectiul submission that Bosasa Operations is in possession
of an unauthorised copy of the SiU report. The mere fact that they (may
have) received a copy of the report from an attorney does not in any way

legalize their possession of the document.

Possession of the report by M & G Media Limited

\, | have been informed that extracts from the SIU report appeared in the
{ | City Press newspaper. M & G Media Limited has not given any
indication as to the origin of their copy. They may have received their
copy from Mr. Gillingham's attorney but | doubt this to be the case. If the
report was ‘leaked” to them, their copy would be illegal and

l/ unauthorised.
| Full particulars as to the source of their copy may in due course be
revealed to us.

Unauthorised Disclosure of the Report

The SIU report clearly prohibits that unauthorised distribution and/ or
possession thereof. The confidentiality clause inserted in the report
clearly states that disclosure of the contents amounts to a criminal
offence. The document would appear to have been classified a§

‘confidential’ instead of 'restricted’. / /

Tssue: 2019-01-26_12:01:08
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The publication Constitutional Law of Soulh Africa (2" edition) Volume 3
p. 42 — 171 provides the following information on the national security

policy of South - Africa.

The Minimum Information Security Standards (‘MISS’) was aporoved by
Cabinst in 1996. The following is stated about ‘MISS"

“MISS has not been published in any official document nor is it generally
publicised though it is applicable to all departments and organs of state.”

MISS inter alia provides for document security. The author states that
the document classification regime is at the heart of ‘MISS’. Documents
may be classified as (a) restricted, (b) confidential, (c) secret, or (d) top

secret.

The author refers to the failure of government to publish ‘MISS’, and
proceed to state the following:

“It is remarkable in itself that, in a constitutional democracy founded in
part on openness, a document so broad in scope and setting out the
detailed constraints upon the exercise of power to withhold information
from the public domain, which has the form of regulations or legislation,
and which potentially results in the imposition of severe criminal
sanctions should not be published through the standard mechanisms for
government publication and, at the very least, gazetted.”

In terms of ‘MISS’ the responsibility for classification rests with the
author or head of the state institution concerned, or his delegate. By
imposing’ a particular classification on a document the author or head of
the state institution in question, in essence removes the document from
the public domain. ‘MISS’ itself does not create offences, but a wide
range of offences, with severe penalties, for unlawful disclosure of
classified information are created under a number of different pieces of
legislation, including the Protection of Information Act 84 of 1982,

The deliberate violation or repeated violations of the confidentiality
clause contained in the SIU report would be of importance in deciding
whether the illegally obtained evidence is to be of further use [(ef

perhaps abuse) by the M & G Limited.

Tssue: 2019-01-26_12:01:08
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The mere fact thalt the report fails o mention the Protection of
Information Act (‘PIA}) or gives any formal description of the applicable
legislation does not detract from the serious nature of any violation of the
applicable legislation.

(2) Disclosure of the Report

Both Bosasa and the Mail & Guardian may want to claim naving
legitimately received disclosure of the report. | am of the view that
neither of the parties will succeed in arguing for ‘legitimate disclosure’. It
is quite conceivable that the reporis were obtained from two or more
separate sources. The factors that would militate against a defence of
lawful disclosure will be discussed individually

(a) The Bosasa Report

I am of the opinion the Bosasa will not succeed in claiming legitimate
possession or disclosure of the report.

The following factors will inhibit such a defence:

> The report makes it clear that only five (5) individuals / entities will
be allowed to possess the report.

» The copy said to be in possession of Bosasa / Eversheds were
allegedly supplied to Gillingham by DCS at his disciplinary hearing.
I this allegation proves to be correct, the DCS officials responsible
for the disclosure / “release” of the report may arguably face
disciplinary steps and / or criminal prosecution as a result of his /
her / their behaviour.

> It may be argued that the "confidentiality” in respect of the report
remains intact because disciplinary proceedings are “confidential”
in themselves. The fact that Gilingham has received a copy
merely indicates the fairess with which DCS were conducting his
disciplinary hearing. Possession of the report (under these
circumstances) would not necessarily amount {0 a breach of the
confidentiality clause. The disclosure of the report was for a
specific (and limited) purpose and occurred under ‘confidential’

circumstances.
> If the report was indeed made available to Gillingham for purpos

of the disciplinary hearing, it would be safe to asswrj thiat
>
{
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Gillingham would have been informed of the still intact confidential
status of the report.

» It would be safe to assume that Gillingham would have been
informed that the report can and will be made available to him for
the limited purpose of the disciplinary hearing. Possession or
disclosure of the report must be distinguished from the distribution
thereof. If he distributed the report or caused the distribution
thereof to others, he may very well be in breacn of confidentiality.

» It would be safe to assume that DCS did not waive the
confidentiality of the report by providing Gillingham with a copy.
The only person that would legally be entitied to “release” the
report would be the individual or entity that restricted it. If the SIU
removed the report from the public domain by classifying it as
“confidential’ then they would also be the only entity that can
remove the restriction. DCS would not have the capacity to “de-
classify’ the report.

> DCS was at all times in control of the “disciplinary process”. It can
be argued that Gillingham would have received- a copy of the
report on condition that the contents are treated as ‘confidential’. It
would be" for his eyes only”. A

» When Gillingham was dismissed he ceased to be a DCS employee ,‘) o
and his subsequent possession of the report became illegal. -'

(b) The Mail & Guardian Report

| am of the opinion that Adriaan Basson and M & G Media Limited would

| find themselves in a more precarious situation should they face the ||

n possibility of a criminal prosecution or further civil action flowing from | |
| their possession and subsequent publication of portions of the classified

\ | SIU report. | am of the view that they will not succeed with any defence |

\ claiming legitimate possession or valid disclosure of the report. The \\.
\ '\ 'right to know” and the sister argument "to let the public know” will

appear anaemic against the tapestry of facts surrounding the publication )

of the Bosasa / DCS saga.

The following factors will inhibit any defence:

Tssue: 2019-01-26_12:01:08
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» if the newspaper reporter odlained his copy from Gillingham or
the same attorneys as was mentioned in the Eversheds letter,
the ‘Bosasa’ argument would also apply to them.

> if someone else (besides Gillingham) prowded the M&G with a

copy it must be illegal because:

They only have an incomplete version of the report - i.e. the
narrative version without the annexures’.

This in itself proves (1) that the unknown person who supplied them with
a copy did not have access to the complete report, or (2) only ‘leaked’ a
portion of the report with the purpose of keeping the rest a secret,

If the source had access to the compiete report (and legally so) they
would not have hesitated to provide the M&G with & full report. Logic
dictates that the person would have supplied the M&G a complete set of

documents if it had been obtained legally.

The source in all likelihood made a clandestine copy of the “narrative
portion” of the report. If the person had possession of the full report and
ample time to copy the complete set of documents, then he or she would

have done so.

The incomplete nature of the report as well as the secretive and X

clandestine manner of disclosure will indicate that the reporter as well as 6\ )
the newspaper that published the extracts must have been aware of the /| /

fact that they have obtained an unauthorised copy.

They will struggle to convince a court that they did not have knowledge /
of their dishonest possession and the possible dishonest motivation of r

the person that provided them with a copy of the report.

The illegal nature of the report finds illustration in the fact that it is was
only disclosed in part and is therefore incomplete. .
Ve

The Facls L
Fact Driven Aporoach j

CONFIDEMTIAL
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Every matter involving the disclosure of restricted, confidential or secret
information will involve a determination of the facts. Every case has its
own unique ‘basket of facts” that would determine the right(s) that
requires protection. The “fact driven” approach was aiso endorsed in
cases such as Unitas Hospital and the Masetla matter. (Compare

paragraph [18])
in the Masetiha matter (supra) Sachs J made mention of issues such as

the “factual matrix” and the specific enquiry required when
"constitutionally protected interests interact with each other” as well as

the “intensity of their engagement’.

3 ,"J} ‘
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Determining the Facts

He specifically referred to the Shabalala matter and said: “...the names
of informers in criminal matters should not be revealed at any stage
even if such non-disclosure were to some extent to limit the capacity of
the accused to make his or her defence.” (Compare judgment

paragraphs [161] and [162])
The position of the Mail & Guardian

The executive summary of the SiU report states that the SIU's
sintervention” was authorised by a presidential proclamation R44 of 2007
gazetted on 28 November 2007. The SIU only commenced with their
investigation into the contracts awarded to Bosasa and its affiliates,
shortly after the publication of the proclamation. The SIU was not the
first entity that displayed an interest in the activities of Bosasa. The
media would appear to have reported on this matter as early as 2006.

The SIU report states the following:

“in 2006 various allegations surfaced in the media relating to the alleged
irregular awarding of contracts by the Department of Correctional
Services (DCS) to Bosasa QOperations (Pty) Ltd (Bosasa) and its
affiliated companies.”

It can be assumed that the reference to "media” was meant to imply the ‘

Mail & Guardian Newspaper as well as its reporter Adriaan Basson/ |
conducted a five minute search on the internet and uncovered '

r\ n P,
shtmgdy.  following information: 7
Tssue: 2019-01-26_12:01:08 @ /

CONFIDENTIAL




SCC-_QUFf Rl uYWkf M | wMITI wMTT f MDcK

Page: 445 of 1250

A%

“The Mail & Guardian” reported in late 2007 on the SiU’s investigation
into tender rigging in the department, which includes massive tenders

awarded to the Bosasa group.”

In the May 2010 report with the title The Story Behind “Kitchen
confidential” the reporter boasts that:

"The M&G was also continuously threatened with legal action by
Bosasa’s lawyers. Bosasa never pursued criminal charges against the
M&G and me, but in July they issued summons against us, claiming
damages of R500 000 in the South Gauteng High Court for alleged

defamation.”

The reporter adds the following rider to the “defamation” twist:

“The M&G is defending the case and we are satisfied that we have
more than enocugh proof to justify labeliing the relationship

- between the parties as ‘corrupt’.”

Tssue: 2019-01-26_12:01:08

Legitimising Unconstitutionally Obtained Evidence

The Constitutional Perspective

Courts would normally look favourably upon a claim of a litigant if the
request to gain access to documents or other information can
‘reasonable be required to assert or protect a_threatened right or to
advance a cause of action”. (Compare /ndependent Newspapers (Pty)
Ltd v Minister for Intelligence Services: In Re Masetlha v President of the
Republic of South Africa and Another 2008 (5) SA 31 (CC) paragraph

[25])

The M&G will have to prove that they require the SIU report in order to
protect a threatened right. | am sceptical that they will succeed with this

argument

Under PAIA information officer of a public body may refuse access
records of a public body if “the prosecution of an alleged offe‘)»der i

Related Ledislation
((i

COMFIDENTIAL )

AA-436

CONFIDENTIAL '7 3



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page: 446 of 1250 AA-437

Q,"“"" &x [}
;év. - CONFIDENTIAL 7

being prevared or about {0 commence of pending and the (particular)
record could reasonably be expected to (1) impede the prosecution, or
(2) result in a miscarriage of justice in that prosecution”. (Compare

section 39(1)(b)(ii) of the Act)
Using a Leaitimate Process to achieve an lllegitimate Purogse

Civil proceedings differ substantiaily from criminal proceedings. In civil
proceedings, a litigant is obliged to disclose his case. He or she is also
obliged to discover all documents, including those which might damage
his own case, or which might directly or indirectly enable his adversary
to advance his case. Obtaining tainted or illegitimate documents or other
records may conceivably advance the case of a party to a civil suit and
may therefore become a desirable objective. The traditional or “Pre-
Constitutional” approach taken by our courts was that relevant evidence
was admissible and that a court was not concerned with how it was
obtained. With the advent of the Constitutional era things changed. Civil
courts no longer follow a mechanical approach to illegally obtained
evidence. The Fedics and Protea Technology matters to be discussed
below will illustrate the new and more balanced approach taken by civil

couris.

Fedics Group (Pty) Ltd and another v Matus and others; Fedics
Group (Pty) Ltd and another v Murphy and others [1987] 4 ALL SA
14 (C) considered the civil approach to evidence obtained in violation of
a civil litigant's constitutional rights. The facts of the matter are not
important to this discussion except to say that the tainted documents
forming the subject matter of the dispute was obtained by way of an

ilegal search.

The court first gave consideration to the “traditional approach” and
thereafter made the following remarks in paragraph [92] of the judgment:

“Without trying to formulate principles of general validity or rules of

general application, the implications of these differences between Py
criminal and civil proceedings in the present.context are, in my view, / /
wofold. On one hand, the litigant who seeks to introduce evidence

which was obtained through a deliberate violation of ccns’d’mﬁ@ﬁji rights

e -I". 1,4 -';1‘ I.
. I., !
Lo
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will have to explain why he could not achieve justice by following the
ordinary procedure ~ including the Anton Pillar procedure — available to
him. On the other hand, the Court will, in the exercise of its discretion,
have regard to the type of evidence which was in fact obtained. Is it the
type of evidence which could never be lawfully obtained and / or
introduced without the opponent's co-operation, such as privileged
communications, or the recording of a tapped telephone conversation —
or is it the type of evidence involved in this case, namely documents and
information which the litigant wouid or should eventually have obtained
through lawful means? In the latter case, the Court should, | think, be
more inclined to exercise its discretion in favour of the litigant who seeks
to introduce the evidence than it would be in the case of the former.”

AA-438

In addition to the desired approach to be taken by civil courts in respect
of unconstitutionally obtained evidence the court made the valid remark
that it was (a) not asked to authorise an infringement, or (b) to condone
a constitutional infringement, but that it was asked to (¢) ignore the
constitutional infringement for the purposes of this litigation. [Compare

paragraph [86] of the judgment]

The admissibility of evidence obtained in breach of a right was also
taken under scrutiny in the matter of Protea Techinology Limited and
another v Wainer and others [1997] 3 ALL SA 5§94 (W). The learned
{ judge made the comment that the common law was for many years
inflexible in its refusal to exclude evidence illegally obtained. The court
referred to the erstwhile reliance on the philosophy that the end justifies
the means. The almost fatalistic approach would seem to have been that
unlawful conduct would expose the perpetrator to a possible criminal
prosecution and that the criminal sanction could be made more severe
by an action for damages. If the threat of prosecution and the possibility
of paying damages were insufficient discouragement to those that had
the intention to break the law, then the attitude of the courts would be

“so be it". Views like these are today outdated.

The learned judge referred to the modern approach as required by the
Constitutional era; ;

Tssue: 2019-01-26_12:01:08
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“f the common law is at odds with the Constitution the courts must, if
that can realistically oe done, develop the common law in such a manner
as to promote the spirit, purport and objects of the Bill of Rights. Such
development requires the test of admissipility to be formulated
differently; any evidence which depends upon the breach of a
fundamental constitutional right can only be admitted if the admission of
the evidence is justifiable by the standards laid down in section 36(1).
Thus if a person proves, whether in civil or criminal proceedings that a
right identified in Chapter 2 of the Constitution has been infringed, the
onus lies upon the party who seeks the benefit in any way from that
infringement to satisfy the court that the common law (or statute as the
case may be) provides a limitation of the nature referred 1o in section
36(1). Prima facie, the complainant has the right to have it excluded. in
order to decide whether it should be regarded as partially or wholly
overridden, each case will have to be considered on its own facts and
discretion exercised with judicial regard to the substance of section
36(1). Thus, for example, that the breach of rights occurred in
conjunction with a breach of the criminal law is not itself decisive ....
Section 36(1) of the Constitution seeks to ensure that the wider vision is
maintained. Uncovering the truth and exposing the ungodly are not
thereby relegated to unimportance. They are, as they ever have been,
weights in the scales of justice.” (Compare p. 610 ~ 811 of the judgment)

in the matter of Protea Technology (supra) the court pointed out that
both parties to the litigation were accused by the other of dishonesty and
improper motives and that the process of balancing interests can seldom
be mathematically quantified. The court decided to admit the
unconstitutionally obtained evidence as it would be quite wrong to allow
one party to damage and malign the other while depriving the other of
relevant material at its disposal to disprove such allegations. (Compare

judgment p. 612)

5 The matter at hand can on a factual level be distinguished from both the
| Fedics and Protea Technoiogy matters referred to above. The
particular and distinguishing features of the Bosasa Operations (Pty)

Ltd / Basson and M&G Media Limited South Gauteng Court a?e;;

o L]

L L
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G
No: 09/29700 (hereinafter only referred to as the Bosasa / Maill &
Guardian matter), can be summarised as follows:

AA-440

(1) The Mail & Guardian served a subpoena duces tecum on the head of
the SIU in an attempt to obtain a copv of a confidential report prepared
by the Special Investigative Unit in pursuance to a presidential

proclarmation.

(2) The report clearly states that the contents thereof are: (i) strictly
confidential, (i) that it may not be disciosed, in whole or in parl to any
person or authority other than a very limited number of individuals, and
(i) that failure tc adnere to the confidentialily clause of the report will

result in prosecution.

The Leaal Position

Documents supplied in confidence

Confidential information must be distinguished from documents that
were supplied “in confidence’. The former classification relates to a
certain stalus awarded to certain records and is discussed in the
Masetlha case (supra). (Compare paragraphs [29], [30] and [32] of the
Constitutional Court judgement)

Enforcing the “Right fo know"

' In the Masetiha case (supra) the Constitutional Court described the
“rights” of a newspaper as “the right to know and to let the public know
and nothing more”. (Compare paragraph [28])

The “right to know” also requires a balanced approach and the possible
prejudice to any future criminal prosecution must also be determined.

Protecting Confidential or Secret information

The desired approach to be taken in respect of information that fall
within the category of “secret” or protected or restricted was considered

in the Constitutional Court case Independent Newspapers (Pty) Ltd v
Minister for Intelligence Services: In Re Masetiha v President of th
Republic of South Africa and Another 2008 (8§) SA 31 (CC).

T o
L
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Drotecting the Integrity of the judicial process

Courts may be called upon to protect the integrity of the judicial process.

The following was stated in the Brummer matter (supra): “There is no

doubt in my mind that the integrity of the judicial brocess is an essential { (
|

component of the rule of law and the integrity of the judicial process may
be severely compromised if a record, which a party to litigation intends
to use to prove his claim or disprove the other party’s claim, was made
available to a third party pefore the trial is finalised. A disclosure might
create a huge risk of prejudice to the administration of justice.”

\

(Compare paragraph {46] of the judgment] P
N

The early release of information forming part of @ police investigation ;
(albeit for a valid reason) may be devastating to the final cutcome of the \ /
criminal case. (Compare Masetiha (supra) paragraph [33] for the “early $ /
release” response to a claim for disclosure). The principles laid down in /
the “Shabalala” matter may result in information being restricted and the
“non-disclosure” may limit the rights of accused and/or others. (Compare
Masetlha (supra) paragraph [162] for competitive interests that may be
brought to bear on matters due to “context-sensitive jurisprudence that is

driven by justice rather than rules”.)

Disclosina the fruits of the criminal investigation

The normal disclosure process of the contenis of a police docket
excludes third parties like the news media. The Shabalala judgment is
not the only source of information or legal guideline that we have in
determining the use (or abuse) of information contained in a police
docket. Subsequent legisiation like section 39 of the PAIA also refers to
this topic. The mandatory protection of police dockets is of high
importance. Section 39 refers to some of the limitations aimed at the

protection of the administration of justice.

It must be understood that the body of law relating to the “protection of
the administration of justice” is a broad category that evolves from day
to day. Government is seized with the duty to protect society in general
this includes the “right” to ensure effective policing and to facilitate the ”
investigation and prosecution of crime. This may also include tt 4
responsibility to ease the prosecution’s task of securing cogpzljtions n
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certain high priority crime areas. (Compare S v Mbatha, S v Prinsioo
1996 (2) SA 464 (CC) paragraph [16])

Conclusion

Summary of the Facts

(1) The manner in which the Mail & Guardian obtained a copy of the SIU
report. [The Mail & Guardian never approached the Office of President /
SIU to validly obtain a copy of the SiU report]

(2) The Majl & Guardian wants the "duces tecum” copy of the SiU report
to replace their illegally oblained document. This approach is a clear
indication and demonstration of their intended abuse of the court

process.

(3) The subpoena duces tecum amounts to nothing more than 3 fishing
expedition. Courts should not encourage this type of behaviour. Courts
must strive to promote fairess and avoid abuse. (Compare Unitas
Hospital v Van Wyk and Another 2006 (4) SA 436 (SCA)

(4) The mere fact that the Mail & Guardian decided use a subpoena
duces tecum to obtain legitimate disclosure and possession of the SIU
report, do not detract from the fact that an investigation is under way,
and that a prosecution may flow from such an investigation, would thus

in itself be a factor that requires consideration.

(6) The court will have to give recognition to the ‘confiicting public
interest’ principle. The well known decision of Key v Attorney General
pointed out that tension exists in any democratic criminal justice system
and that this principle will inevitably require that conflicting public
interests namely the “right to access of information” and the equally
important public interest in bringing criminals to book, be weighed up.
(Compare Key v Atforney-General, Cape Provincial Division and Another

1996 (4) SA 187 (CC) at 195G-196B)
(6) The Constitutional Court has a duty to preventing conduct that

hinders or threatens to hinder the administration of justice. (Compare Sy ,
Singo 2002 (4) SA 858 (CC) at paragraphs [41] and [42}-for tfe
A /

1]
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expression of the desire 10 provide “appropriate relief” to those in nesd
of assistance)

The health and wellbeing of the administration of justice is of paramount
importance to society. Court's may respond to an overzealous request
for information by allowing it to be trimmed and proceed to supply the
applicant with a reduced record. (Compare CCI/ Systems (supra)
paragraph [11] for an example of a voluntary decision taken by the
applicant to water down the original request.)

(7) The ‘integrity of the judicial process” is of high importance. If
documents are made available before any criminal trial is finalised, the

cdisclosure ilself may create a huge risk of greiudice to the administration
of justice. Courts will interpret the Act with fairess to all. (Compare

Brummer (supra) paragraphs [46] and [47])

(8) I am of the view that there are various levels of argument that could
be advanced in support of the view that the subpoena amounts to an
abuse of the process of court.

Adv. M. C. De Kock
(SCCU) Pretoria
28 October 2011
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BOSASA INVESTIGATION

Subpoena issued in terms of Section 205 of Act 51 of 1977

Wording of Section 205

205 Judge, regional court magistrate or magistrate may take evidence as to an
alleged offence

(1) A judge of a High Court, a regional court magistrate or a magistrate may, subject
to the provisions of subsection (4) and section 15 of the Regulation of Interception of
Communications and Provision of Communication — related Information Act, 2002,
upon the request of a Director of Public Prosecutions or a public prosecutor
authorised thereto in writing by the Director of Public Prosecutions, require the
attendance before him or her of any other judge, regional court magistrate or
magistrate, for examination by the Director of Public Prosecutions or the public
prosecutor authorized thereto in writing by the Director of Public Prosecutions, of any
person who is likely to give material or relevant information as to any alleged
offence, whether or not it is known by whom the offence was committed: Provided
that if such person fumishes that information to the satisfaction of the Director of
Public Prosecutions or public prosecutor concerned prior to the date on which he or
she is required to appear before a judge, regional court magistrate or magistrate, he
or she shall be under no further obligation to appear before a judge, regional court

magistrate or magistrate.
(2) The provisions of sections 162 to 165 inclusive, 179 to 181 inclusive, 187 to 189

inclusive, 191 and 204 shall mutatis mutandis apply with reference to the
proceedings under subsection (1),

(3) The examination of any person under subsection (1) may be conducted in private
at any place designated by the judge, regional court magistrate or magistrate.

(4) A person required in terms of subsection (1) to appear before a judge, a regional
court magistrate or a magistrate for examination, and who refuses or fails to give the
information contemplated in subsection (1), shall not be sentenced to imprisonment
as contemplated in section 189 unless the judge, regional court magistrate or
magistrate concerned, as the case may be, is also of the opinion that the furnishing
of such information is necessary for the administration of justice or the maintenance

of law and order.

Mﬁmwmww

The author of Commentary on the Criminal Procedure Act starts his

discussion of section 205 with the following sentence: “This section is,.

AA-445
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generally used to compel a person who refuses to make a stateme‘hg to
the police to furnish the required information under oath.”

The courts of our country (and others around the world) are vested with
the power to compel citizens to furnish information if the relevant court is
of the opinion “that the furnishing of such information is necessary for
the administration of justice or the maintenance of law and order”. The
Supreme Court of Appeal has on many occasions in the past expressed
the opinion that citizens are required to assist in the fight against crime.
In Veneta Mineraria Spa v Carolina Collieries (Pty) Ltd 1987 (4) SA 883
(A) at 886, Viljoen JA stated the following in respect of the term
“jurisdiction”:

‘A lawful power to decide something in a case or to adjudicate upon a
case, and to give effective judgment, that is, to have the power to
compel the person condemned to make satisfaction.”

The administrative and criminal jurisdiction of courts overlap® and every
process issued out of any court shall be in force throughout the

Republic.?

The following explanation of the lawful and legitimate powers of our
courts are found in Ewing McDonald & Co. Ltd, v M & M Products 1991

(1) SA 252 (AD) at p. 327:

“Now the jurisdiction of the courts of every country is territorial in its extent and

character, for it is derived from the sovereign power, which is necessarily limited by
the boundaries of the State over which it holds sway. Within those boundaries the

sovereign power is supreme, and all persons, whether citizens, inhabitants, or casual
visitors, who are present within those boundaries and so long as they are present,

and all property (whether movable or immovable) for the time being within those
boundaries, are subject to it and to the jaws which it has enacted or recognised.™

Section 205 of the Criminal Procedure Act allows a public prosecutor to
approach a judge, regional court magistrate or “a magistrate” to require
the attendance before him of ‘any person” who is likely to give material
or relevant information as to any alleged offence.

! Section 2 (1) and 2 (2) of the Magistrates Courts Act, No, 32 of 1944
? Section 4 (3) of the Maglstrates Courts Act, No. 32 of 1944
®[1991] 1 All SA 319 (A) at 326 - 327

Tssue: 2019-01-26_12:01:08
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It has been decided by our courts that the words “any person” includes
an artificial person. (Compare De Villiers v Nedfin Bank, a division of

Nedcor Bank Ltd 1997 (2) SA 76 (ECD) at BOE)

The Investigative Authority of the State

The investigative authority of the State rests on ‘the longstanding
principle that “the public has a right to every man’s evidence".* The
subpoena issued in accordance with the procedure laid down in section
205 is nothing but the exercise of that authority. This does not amount to
the abuse of power, it amounts to the legitimate exercise of a “sovereign

power” that requires citizens and foreigners alike, to assist in the

administration of justice.’ There is nothing in law that can prevent the
issuing magistrate from enforcing the attendance of any examinee.®

ontem C nd Refi 10 Testi

A prosecutor would normally revert to the section 205 procedure if he or
she anticipates that a witness will illing to do so, but “is likely to
give material or relevant information as to any alleged offence.

The following is stated in the general or introductory discussion on
section 205 found in Commentary on the Criminal Procedure Act by Du

Toit et al. at p. 23-51

“Where a person’s attendance is procured in terms of s 205(1) he may
be compelled, inter alia, to take the oath and to answer any questions
put to him unless he has a ‘just excuse’ for his refusal, as s 205(2)
expressly applies the provisions of s 189 to such proceedings.”

Section 189 of the Criminal Procedure Act refers to recalcitrant
witnesses and the fact that they could be sentenced to imprisonment
shouid they fail to co-operate without having a ‘just excuse’.

At first glance it would seem as if the punishment prescribed in section
189 follows on the refusal to testify. This construction may not be
altogether accurate. The exact nature of “contempt of court” proceedings

* Commentary (supra) at p. 23 ~ 52 with specific reference to the decision of Branzburg v Hayes et al 408 us

665 (1972) at 688
*$ v Cornelissen (supra) at p.53d-54d
¢S v Cornelissen (supra) at p, 51 f - }
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was explained by Nestadt J. in Protea Holdings v Wriwt ang Another
1978 (3) SA 856 (W) at 868 A — H:

“It becomes necessary, therefore, to deal briefly with the nature of contempt
proceedings of this kind. The object of this tvpe of proceeding, which is concerned
with the wilful refusal or fajlure to comply with an o of Court, is the imposition of a
penalty in order to vindicate the Court's honour consequent upon the disregard of its
order and to compel the performance thereof (Herbstein and Van Winsen The Civil
Practice of the Superior Courts in South Africa 2™ ed at 583). Not all orders of Court
will on their breach give rise to this sort of remedy. A distinctior; is drawn between
orders ad pecuniam solvendam and orders ad factum praestandum. It is
unnecessary to deal with this further, because the order of Court with which | am
dealing, namely an interdict, being “a most solemn and authoritative form of order”, is
a classic example of that type of order which is enforced by contempt of Court

proceedings. Though the proceedings are or may be civil in nature, the contempt
constitutes a criminal offence. | refer in this regard to what Steyn CJ said in Sv

Beyers 1968 (3) SA 70 (A) at 80:

“Dat daar n gevestigde prosedure bestaan waarvoigens n gedingvoerder wat n beve|

teen sy teenparty verkry het, in |
minagting van die Hof kan aanvra om gehoorsaamheid aan die bevel af te dwing, val

nie te betwyfel nie. Dit is n proses van tweeslagtige aard wat voigens sivielregtelike
prosedure afgehande! word. In navolging van die Engelse reg word die minagting
dan beskryf as siviele minagting. Dit is egter ewe duidelik dat hierdie vorm van
minagting nie deurgaans n strafregtelike inhoud ontse is nie. Dit word telkens beskryf
en behandel as n misdaad met geen aanduiding dat djt anders as die
gemeenregtelike minagting van die hof beskou word nie.... Die opvatting dat dit
inderdaad n misdaad is, blyk ten duidelikste uit die feit dat n gewone straf opgele
word as die aansoek slaag. Strafoplegging sonder dat n misdaad gepleeg is, sou in
ons reg iets onbestaanbaar wees. Al is afdwinging van n burgerlike verpligting die
hoofdoel van die straf, dan word dit nogtans nie opgele bloot omdat die verpligting
nie nagekom is nie, maar uit hoofde van misdadige minagting van die Hof wat

daarmee gepaard gegaan het.”

In so far as these principles can be made applicable to section 205 and
its compatriot section, section 189, it is clear that we must distinguish
between two (2) separate situations that could possibly arise.

If the prosecutor succeeds in obtaining a section 205 Subpoena, in order

to obtain certain information and the witness is willing to provide the
information but fails to respond to the subpoena, he will be brought to

Court as a result of his failure to obey the subpoena. In such a situatior)

the “examinee” will be found to be in “culpable remiss” and forced to. | |

Oy
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furnish the necessary information. The court will be requested to enquire
why the evidence was not produced timeously.

If the witness is truly recalcitrant, he (or she) will most probably turn up
at Court at the designated time and place but inform the Court that he
(or she) is unwilling to provide the information as he (or she) “has a just
excuse’, for the failure to produce the required information. Any witness

who refuses to testify must exhibit the “refusing” state of ming”.” The

mere fact that there is a “demand to testify” cannot per se be equated to:

a refusal.

The “recalcitrant witness” will be punished on the principle of contempt
of Court. Nestadt J. expressed no compassion for those that disobey
Court orders. He said the following in Protea Holdings v Wriwt and

Another, (supra) at p. 87 1H:

“It is vital to the administration of justice that those affected by Court orders obey
them. Our Courts cannot tolerate the disregard of its orders. Accordingly, it seems to
me that | would be failing in my duty if | did not impose a punishment which takes

into account the serious nature of this type of offence.”

The subpoena that gets issued in terms of section 205 is accompanied
by a return of service. Even though section 205 makes no specific
mention of section 54 of the Criminal Procedure Act, there cannot be
any doubt that a Court would be empowered to issue a warrant of arrest
in accordance with the procedure described in section 55(2) of the said
Act. The failure of the witness or ‘examinee” to appear in court on the
allocated date will normally result in the issuing of a warrant of arrest.
The seriousness of the occasion will inform the remainder of the
process. It is not compuisory that the warrant of arrest must be executed

before the examinee can be heard.®

The Eversheds Representation dated 31 October 2012

On 31 October 2012 Advocate L. Mrwebi, the Head of the Specialised
Commercial Crimes Unit, received a document in the style of a letter
from Brian Biebuyck on behalf of his clients Mr. Mark Taverner and his
wife Mrs Sharon Taverner. The letter inter alia states the following;

7SeeRv Karrim [1951] 2 All SA 248 {N) on the Interpretation of the word ‘refuse’
* Terry v Botes and another [2002] 3 All SA 798 (C) at 802

AA-449
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“We address you at the instance of our clients Mr Mark Taverner and his

wife Mrs Sharon Taverner who re continue to be hounded b
he Speciali Commercial Crim nit as appears from the attached

section 205 subpoenas now served on m at the instan f Colonel
Danie Kriel and Advocate Marieke de Kock.”

The writer continuous in paragraph 2:

“We have previously advised Colonel Kriel that our clients are not
repared to meet with him or fu im_with a statement..... To now

issue Section 205 subpoenas in the ligh t h ne before clearly

llustrates that the Special Commercial Crimes Unit persists in its efforts
0 _harass our client: ing the str i ociated with

th ers u tion 4
In our view the serving of these subpoenas mﬂmmm,m

intimidatio daering of our clients in a manner reminiscent of
intimidation of rted witnesses, to coerce them into

making some form of statement in pursuit of a spurious and
unsustainable criminal prosecution against others.”

The writer thereafter submits that the issuing of the Subpoenas

constitute an abuse of the Process and stand to be set aside on one or
more or all bases set out below, namely (and | summarise):

(1) The subpoenas have not been issued for a legitimate purpose.
(2) The subpoenas have not been issued in relation to a bona fige
investigation.

(3) The subpoenas have (rather) been issued to intimidate our clients.

(4) The subpoenas have been issued (and so our clients believe) to
orchestrate yet another “trial by media” in the printed and electronic
press,

(5) The terms of the Subpoena (and the information requested) are over
broad and wide ranging in their scope.

(6) The subpoenas seek documentation and information in relation to
financial records of a close corporation as far back as 2005, in

Tssue: 2019-01-26_12:01:08
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circumstances where the close corporation has a legal obligation to only
maintain such records for a period of 5 years i.e. cut off 2007.

(7) Whilst on the face of it the subpoena purports to have been issued by

Magistrate Naidoo pursuant to representations made by the Director of
Public Prosecutions (given the over broad and vague assertions in

relation to the offense purportedly under investigation), it is entirely
unlikely that any or sufficient information was placed before Magistrate
Naidoo to enable her (a) to properly exercise a discretion and (b) to
(form) an independent judgment before reaching the conclusion that the

issue of the subpoenas in question were:;

* Appropriate (and)

* Lawful (and)
e That our clients were potentially (?) witnesses able to furnish

information relative to the pu rted offences.

(8) Given that the alle fien ly_under investigation are

devoid of any detail which would enable the magistrate to have properly

ner mind, no rational decision in regard the issue or otherwise of
the subpoenas was capable of being taken.

The writer proceeds to describe Some personal circumstances in respect
of his clients and then proceeds:

In light of the aforegoing, we are instructed to call on you, as we hereby
do, to_confirm to us in writing by no later than close of business on
Monday, 5 November 2012 that the attached Section 205 Ssubpoenas

have been withdrawn and Mmmgga_m‘_famng which, our

instructions are ~

() To apply to court to have such Subpoenas set aside on the
basis set out herein;

Alternatively
(b) That our clients be excused from attendance at court on 20

November 2012 given their personal circumstances referred to
above.
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The writer concludes his “address” by stating that he trusts that it will not
be necessary for our clients to institute the aforesai roceedings and
“that you will undertake the necessary steps to withdraw the Subpoenas

in question.

Comments on the Eversheds Letter

Given the instruction that “the prosecutors report by 10 am on 2
November 2012 (so that | can respond to the lawyers) and the limited
time to provide a written response to the “representation”, the following

issues can be highlighted:

(@) The submission that the Mr and Mrs Taverner “continye to be
hounded” by the SCCU, is unsupported by any substantiating facts. The
“SCCU" has not had any dealings with Mr or Mrs Taverner since the
start of the BOSASA investigation. None of the prosecutors have ever
had any contact with any of the two individuals. Colonel Kriel informs me
that he first met Mr. Taverner on 10 July 2012. Colonel Kriel has never
met Mrs. Taverner in person or even spoke to her on the phone.

(b) The writer states that the section 205 Subpoenas were served on Mr
and Mrs Taverner “at the instance of Colonel Danie Kriel and Advocate
Marieke de Kock”. The section 205 Subpoena is normally issued by a
magistrate on the strength of an application by the prosecutor and the
process is of a formal and procedural nature. This is not g personal
vendetta or “strong arm tactics” aimed at harassing or intimidating some
individual or certain members of society. This is the use of a legitimate
procedure aimed at securing ' the attendance of examinees in

accordance with a legitimate Chapter 23 process.

(c) The writer indicates that his clients are not prepared to meet the
investigator (or) to furnish him with a statement. This is a clear indication
that the withesses are unwilling to co-operate with the investigators. The
witnesses (“examinees”) exhibit the required “refusing state of ming and
can with confidence be described as recalcitrant.

(d) The procedure found in section 205 has withstood Constitutional
scrutiny (Compare the judgment of Nel v Le Roux NO and others (infra)) /)
and can therefore not be defined as ‘harassment” or ‘intimidation” or/ /J,

“badgering”.
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(e) The writer submits that the process is an “apartheid styled
intimidation” to coerce them to make ‘some form of statement” in the

pursuit of a spurious

was registered with

and unsustainable criminal prosecution. The case
the SAPS during February 2010, since then

substantial evidence has been gathered supporting the initiaj suspicions.

The evidence obtaine

d point to criminal behaviour and the investigation

cannot be defined as either “spurious” or “unsustainable”, The writer

gives no indication of

any reasons why any future Prosecution (against

others) should be doomed to failure or why it is considered “spurious”
[false, bogus, fake or unauthentic] or “unsustainable” [indefensible,

weak, unsound, invalid or flawed].
(f) The writer concludes paragraph 3 of the letter by stating that the

required statement

would be obtained in pursuit of a “criminal

prosecution against others”. He declares that he represents Mr and Mrs
Taverner and the close corporation referred to as Purple Primula 47 CC.
It is well documented that Mr. Biebuyck regularly communicates on

BOSASA and employees of the company cast some doubt on his ability

to give Mr and Mrs Taverner the objective and uncoloured assistance
that they require. The répresentation under discussion creates the

impression that he is

not able to draw a distinction between the various

parties that he has assisted over time.
(9) The writer indicates that the issuing of the subpoenas constitute an

abuse of process a

legitimate purpose.

s the subpoenas have not been issued for a
This amounts to false generalisation. The

submission made by the writer clearly rests on some unknown

assumption. This is

nothing but a wrong impression. The enquiry

magistrate is the proper person to determine and pronounce on these

issues.

(h) The writer contends that the Subpoenas have not been issued in
relation to a bona fide investigation. This allegation is clearly without
foundation and another example of an error in reasoning.

() The writer makes the submission that the subpoenas have been

issued to intimidate
subpoena issued out

his clients.” One may reasonably ask how a
from a prescribed and defined statutory process

F
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can result in the intimidation of a witness, The writer clearly tries to sway
the reader with the use of emotional language.

(i) The writer claims that the subpoenas have been issued to orchestrate
(vet another) trial by media against "our clients”. | am not aware of any
recent media coverage that Mr. or Mrs Taverner or Purple Primula 47
CC has ever been exposed to. A quick intemet search only revealed a
report conceming Mr. Taverner and the Hotel & Restaurant industry. The
search in respect of “Sharon Hope Taverner failed to turn up any
results. A search in respect of Purple Primula 47 CC was just as
uneventful. | presume Mr, Biebuyck will be able to Substantiate what at
first glance appears to be a misleading statement. Section 205(3) clearly
states that the “enquiry” be conducted in private at any place designated
for the purpose. The writer fails to indicate why or how the Process will

(k) The writer advances no reasons for his classification of the Subpoena
as “over broad”. This phrase has a specific application. and would at
least have to be substantiated in some way. The enquiry magistrate is

“scope” of the enquiry.

() The writer states that the Subpoena seeks documentation, (May we
suggest that the writer consider the wording of “Annexure A to Schedule
1" of the subpoenas)

(m) The subpoena was issued by a magistrate. The writer fails to
indicate why he makes the suggestion that the Ssubpoena (purports) to

have been issued by a magistrate.

(n) The further submissions relating to “the offences (purportedly) under
investigation”, the “appropriateness” and ‘lawfulness” of the subpoenas
etc. are issues that can be raised at the enquiry should Mr. Biebuyck be
in possession of instructions to ventilate these issues in the appropriate

forum.

(0) The writer requests Adv. Mrwebi to “withdraw” the subpoenas This
submission would assume the Special Director to have Superior powers
to the enquiry magistrate. (Please compare the relevant case law jn
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respect of the respective functions and duties of the issuing magistrate
and the enquiry magistrate listed as part of this response.)

(p) The writer (in the alternative) requests that his clients “be’ excused
from attendance at court on 20 November 2012". The failure to attend
the examination proceedings is a grave step with certain procedural
consequences. The Special Director cannot excuse the witnesses from
the court appearance. The legal representatives of Mr and Mrs Taverner
can approach the relevant magistrate at any time prior to the 20% of
November 2012 and it is Suggested that they contact the prosecutors
(and the court) to make the necessary arrangements.

It is respectfully submitted that should the writer have any legitimate
grounds for making any of the abovementioned submissions and the
-confidence to raise them in a court of law, then he should do so. These
concerns and issues should be raised in court. The person appointed
and judicially entrusted to deal with the appropriateness of any “excuse”
that may be raised is the magistrate,

The Section 205 Process

The procedure in obtaining a section 205 subpoena is of a suj generis
nature and just like the procedure described in section 55(2) of the
Criminal Procedure act it can be sub - divided into fwo phases. The first
phase of the process involves the so-called issuing magistrate, whilst the
second phase involves the enquiry magistrate.®

It is important to note that section 205 can be described as a “procedural
tool* with a general application. Section 205 enables the Director of
Public Prosecutions (as represented by the designated prosecutor) to
obtain information “as to any alleged offence” whether or not it is known
by whom the offence was committed. °

Section 205 has in the past been used to obtain information from
medical doctors™, journalists' and bank employees. In general it can be
used to obtain information from any possible witness.

2 Commentary on the Criminal Procedure Act by Du Toit et al, p, 23 - 528

0 section 205{1) of the Criminal Procedure Act, No. 51 of 1977 , ' i
Y pavis v Additional Magistrate, Johannesburg, and Others {1989) 4 All SA 195 {w) ’.’ { /
AS S
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(2) Section 205 and the Responsibilities of the Issuing Magistrate

The first phase of the enquiry requires of the Issuing magisirate to
exercise a judgment as to whether the circumstances placed before him
warrant the issue of a subpoena upon the person named by the
prosecutor.” The judgment must be independent and needs to consist

of two (2) separate issues.

The magistrate must in the first instance determine if the application by
the prosecutor reveals “the existence in law, of the alleged offence” " If
the issuing magistrate has by way of the exercise of an independent
judgment, confirmed for him or herself that the investigating officer in the

The second question revolves around the “likelihood of the prospective
witness being able to give material evidence regardi offence. "’

The offence (or alleged offences) Specified in the application received
from the prosecutor is but one of a host of factors that the ‘issuing
magistrate can consider in his determination of the validity of the
application. Put differently, the offence (or alleged offences) mentioneq
by the prosecutor is not the only factor that could be used to determine

the adequacy of the request. '®

(3) Section 205 and the Constitution

The author of Commentary on the Criminal Procedure Act, voices his
opposition to the use of section 205, by referring to the “procedure”
involved. He states the following:

“The Constitution expressly recognizes the rights to inter alia, privacy (s 14) and
administrative justice (s 33) as well as the rights of accused persons to silence and a
fair trial (s 35). A procedure that treats a witness as an accused person and that
requires him to divuige information after being compelled to do so by a judicia} officer

—

" $ v Cornelissen; Cornelissen v Zeelie NO en Andere 1994(2) SASV 41 (W), Matisonn v Additional Magistrate,
CT and Another 1980 (2) SA 619 (CPD), R v Parker 1966 (2) SA 56 (RA)

* Commentary (supra) at p. 23~ 528

** Commentary (supra) at p, 23 - 52¢

** Commentary (supra) at p. 23 - 52¢
'8 Davisv Additional Magistrate, Johannesburg, and others 1989 (4) SA 299 (W) at 305

Issue: 2019-01-26_12:01:08



SCC- _QUFf R uYWf M | wMT1 wMIT| f MDcK
Page:, 466 of 1250

AA-457

|26

according him the right to be heard, wou ] e, to infringe all these
rights. The extent to which the infringement of these rights will, in each case be
considered to be reasonable, justifiable and, where apprbpriate, also necessary

Du Toit, the author of Commentary on the Criminal Procedure Act refers
to Stegmann J, who in turn refers to MacDonald JA in the decision R v
Parker 1966 (2) SA 56 (RA), when he makes the following submission:

“Procedures such as those laid down by s 205 constituted in MacDonald JA's
opinion, an inroad into the right of privacy possessed by every member of the public

and imposed a duty on (issuing) magistrates to_ensure that me of the public
are not unduly h ed by inquisitions. Magistrates are bound to take these rights

into account when exérclsing their discretion, as well as the fact that persons whose

rights to privacy are infringed are not given a right to be heard at this stage of the
procedure."'®

The passage from the judgement in R v Parker (supra) gives a slightly
different impression, | quote directly from the said judgment:

LPOrsoN Is compelled to testify are by law.
As far as possible the ri a on to keep information to self is respected
and it is only when respect for privacy would or might adversely affect the interests of
justice that the law intervenes to compel a person to speak. The procedure laid down
in sec. 102 is exceptional (no similar Procedure is to be found in the criminal laws in
force in the United Kingdom) and constitutes an inroad into the right of privacy

possessed by every member of the public*'®

following question, “Is there anything in our law that would define the
occasion on which a particular person (in this instance a corporate entity
— Purple Primula 47 cC trading as Stylus Metal Design Studio and the
two (2) members representing the said entity), would be compelied to

testify?”

¥ commentary (supra) at p. 23-52¢
** Commentary (supra) at p. 23-52C
" Rv Parker 1966 (2) 5A 56 {RA) at 58D
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The author of Commentary and Mr. Biebuyck would seem to confuse the
right of the accused with the responsibilities of the witness.

The author of Commentary conveniently fails to mention the judgment
of Nel v Le Roux NO and others 1996 (3) SA 562 (CC). The particular
judgment was delivered by Ackermann J. with Chaskalson, Mahomed,
Didcott, Kriegler, Langa, Mokgoro, O'Regan and Sachs concurring.
Ackermann J. said the following in paragraph [11] of the judgment: '

“The s 25(3) rights to a fair trial accrue only to an accused person. The recalcitrant
examinee who, on refusing or failing to answer a question, triggers the possible

operation of the imprisonment provisions of s 189(1) is not, in my view, an ‘accused
rded by s 25(3) of the Constitution. Such

person’ for purposes of the protection affo
examinee is unquestionably entitled to procedural fairness, a matter which will be
dealt with below, but no direct! 25(3) rights, for the simple reason that such
examinee is not an accused facing criminal prosecution. The s 189(1) Proceedings

are not regarded as criminal proceedings,®® do not result in the examinee being
convicted of an offence,?' and the imprisonment of an examinee s not regarded as a

criminal sentence or treated as such. If after being imprisoned, an examinee

The “examinee” remains a witness; he may turn out to be a recalcitrant
witness or may for some valid reason be unwilling to testify, but the
procedure that is used cannot be described as “an inquisition” and does

not infringe on his or her rights.

Responsibilities and Duties of the Enquiry Magistrate

The responsibilities and duties of the issuing Mmagistrate originate in the
oversight function mentioned above. The duties of the issuing magistrate
should be clearly distinguished from the responsibilities (and duties) of

the enquiry magistrate.

** Ackermann J. referred to S v Heyman and Another 1966 (4) SA 598 {A)

* Natal Law Soclety v N 1985 {4) SA 115 (N) at 116F
% In re Nevitt 117 F 448, 451 (CA 8™ Cir, 1902); Shillitani v United States 384 US 364 (1966) at 368 and La Fave

and Israel Criminal Pracedure 2™ ed (1992) at 382

Tssue: 2019-01-26_12:01:08



3 f M 1 WwMTT wMTl f MDcK
SCC- _QUFf Rml uYWKf M AA-459

Pag!e: 468 of 1250

The author of Commentary on the Criminal Procedure Act gives the
following explanation of the activities of the enquiry magistrate:

‘Once the subpoena has been authorised it can be assumed, in the absence of
evidence to the contrary, that the issuing magistrate (or judge) exercised a proper

discretion, It is then for !hi&ﬂﬂm_syp_gggw;d to produce countervailing evidence,

which would require the enquiry magistrate (or judge) to decide whether the
subpoena was validly authorised, "2

The author of Commentary lists a number of instances where the
enquiry magistrate may hold the subpoena to be “void”. This submission
should be understood in the context of the Matisonn judgment. 24

The attendance of “the person concerned” may be obtained informally
and a subpoena may not even have been obtained (in the present
instance the witnesses gave an early indication that they did not want to
be interviewed and therefore the more formal route of a valig subpoena

cannot be faulted).

The views expressed by the author of Commentary may be open to
some criticism. The conclusion however is clear; the powers of the
enquiry magistrate are limited, 2

The enquiry and issuing magistrate would normally be of equal status.
The enquiry magistrate would not be vested with any powers of review in
respect of the activities of the issuing magistrate,

The magistrate has no jurisdiction to embark on a formal enquiry. He or
she cannot hear any evidence in order to review, correct or set aside the

instructions of the issuing magistrate, t withdraw th ena.
He cannot cancel the Subpoena. He cannot pronounce on the validity of
the subpoena.

Procedural or technical defects must be distinguished from the instance
where the witness genuinely knows nothing concerning the alleged
offence.?® The views expressed in Hiemstra’s Criminal Procedure are

more succinct. The following is stated in Hiemstra;

 Commentary (supra) at p. 23-52¢

* Matisonn v Additional Magistrate, Cape Town, and Another 1980 {2) SA 619 (C)
** Matisonn (supra) at p. 625F

% matisonn (supra) at p. 623€-F and 627A-B
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investigate how it came about that another judicial officer authorised questioning."?

The enquiry magistrate can only stop the proceedings if they are in
conflict with the objects (objectives) of section 205,28 This procedure is
best explained by stating that the duties of first and second magistrate

may overlap.?

The enquiry magistrate can exercise his discretion in favour of the
examinee. The purpose of the section 205 procedure would be to obtain
a statement from the examinee. Uncertainty about the “nature of the
offence alleged” does not constitute a bar to the E&Q_Qt_mgs_upmm,
nor to the duty of the examinee to obey it.>** The examinee cannot
complain about any technical or formal defect in respect of the wording
of the subpoena if he or she complied with the order by attending the

If the person who issued the subpoena was not a magistrate, the
“instruction” would be void in the sense of it being “unproductive of legal
consequence”.* The absence of a Jjurisdictional fact” should be
distinguished from the absence of legal authority.

As a general rule, the determination of an “administrative official” is final.
The court can only enquire whether the official has in fact decided, not
whether the decision is right or wrong.* The following was stated in
Netto v Clarkson and Another 1974 (1) SA 66 (D & CLD) at 68H:

“The Court can interfere and declare the exercise of the power invalid on the ground
of non-observance of the jurisdictional fact only where it is shown that the repository
of the power, in deciding that the pn isite e of irs existed, acted mala
fide or from ulterior motive or failed to apply his mind to the matter.*

7 Hiemstra's Criminal Procedure by Albert Kruger at p. 23-52

* Matisonn (supra) at p. 626 ~-G

¥ 5 v Cornelissen {supra)p. 73 b - f

** Matisonn (supra) at p. 6288

*! Matisonn {supra) at p. 628H

3 ey parte Singer; Law Society, Transvaal, Intervening 1984 (2) SA 757 (A)at 762 H~ 763 A
* Theron v Ring van Wellington, NG Sendingkerk In SA 1976 (2) 5A 1 (A)at34 H
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The Close Corporation Purple Primula 47 CC and its members Mr. anq(
Mrs Taverner (each with a 50% share in the entity) can be considered,
competent and compeliable witnesses. The true purpose of the court
proceedings or “examination” envisaged in section 205(3) is to make a
determination on the matter of necessity. Once the court has made the
determination that a witness is required to give the requested evidence,

in the words of section 205 (4) "that there is a necessity to furnish the
information” and the court has ruled on the “excuse” or warned the
witness on the continued *failure” to provide the information, it can
impose the punishment as contemplated in section 189. The functions
of the enquiry magistrate is directed towards necessity or the precise
extent to which the witness is compellable whilst the Issuing magistrate
will have to determine if the circumstances put forward in the application,

will justify the issuing of the order.
e irements of ion 205 Applicatio

The submissions made by the prosecutor can take the form of an
allegation.> The prosecutor cannot rely on a “supposed offence” it must
be an alleged offence.*

The application will be adequately substantiated if there is a probability
(likelihood or prospect) that the examinee would be in a position to

furnish material and relevant information with regard to the alleged
offence.® It is not necessary that all possible offences be mentioned. ¥

The prosecutor obtains the right to approach the court when the crime or
elements thereof occurred within the territorial area of the court or the
harmful effect thereof were felt within the courts area of jurisdiction. The
Issuing ‘magistrate considers the circumstances placed before him in

exercising his “judgment”.
it can respectfully be submitted that the issuing magistrate would be able
to consider the following factors in reaching his conclusion:

(1) Can it be said that the investigating officer was busy with the
investigation of a reasonable complaint?

™S v Cornelissen (supra) at p, 60 e-f

* 5 v Cornelissen (supra) at p.68¢c-h

%8¢ 5 v Cornelissen (supra) at p.92g-93c¢c
*'$ v Cornelissen (supra) at p. 95 2a-b
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(2) Can it be said that the investigating officer was acting on credible
information?

(3) Has any investigation taken place? (Would there be any information
to indicate that a previously “unreasonable complaint” has since been
substantiated and thus become more reasonable?)

(4) Can it be said that the “suspicion” itself may be reasonable?

in R v Da Silva [2006] 4 All ER 900 the court referred with approval to
Shaaban Bin Hussien and Others v Chong Fook Kam and Another
[1969] 3 All ER 1626 (the decision quoted in the matter of Poweys NO
(infra) as well as the guidelines issued by the Financial Intelligence
Centre). Longmore LJ stated the following:

“Thus in Hussien v Chong Fook Kam [1969] 3 All ER 1626, [1 970] AC 942, in which
the Privy Council decided that reasonable suspicion was not the Same as prima facie
proof, Lord Devlin said: ‘Suspicion in its ordinary meaning is a state of conjecture or
surmise where proof is lacking: *I suspect but | cannot prove”. Suspicion arises at or
near the starting point of an investigation of which the obtaining of prima facie proof

is the end.”
Longmore LJ gave his own interpretation of the word ‘suspecting”:

“It seems to us that the essential element in the word ‘suspect’ and its affiliates, in
this context™, is that the defendant must think that there is a reasonable possibility,
which is more than fanciful, that the relevant facts exist. A vague feeling of unease
would not suffice. But the statute does not require the suspicion to be ‘clear’ or firmly
grounded and targeted on specific facts’, or based upon ‘reasonable grounds’.”

If we use this explanation to try and aid the court in giving some content
to the circumstances that the issuing magistrate may take into
consideration, then the following may be suggested. The /ssuing
magistrate may want to ask him or herself if there is a reasonable
possibility that some information or some document(s) X¥¥ The
possibility need not be ‘clear or ‘firmly grounded’ or ‘targeted on specific
facts’ or even based upon reasonable grounds. It should however be
more than mere imagination. The possibility that the particular avenue of
investigation could turn out to be a dead end would not stand in the way

of conducting the investigation.

% The “context” of the interpretation of the word “suspecting” was section 93A(1){a) of the Criminal Justice
Act, 1988, of the UK
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The evidence may not yet be adequate to establish the offence.®® The
section 205 application may be near the starting point of the
investigation, at that time when prima facie proof is still lacking,

The Court Order Required

The issuing of an “order” in terms of section 236 can (and is normailly)
decided on information put forward by way of an affidavit. The court wil
look into the circumstances put forward by the applicant in order to

decide if the subpoena can be issued.

The issuing activity is of a sui generis nature, it cannot be described as
an action. It may be more appropriate to define the Issuing activity as an

administrative task.4!

The court can (in exceptional circumstances) call upon the investigator
to give viva voce evidence. The Issuing stage of the process is devoid
of any factual dispute and therefore cross — examination never takes

place,

The activity that resuits in the section 205 subpoena being issued canin
some respects be said to resemble an ex parte application. The
following similarities can be pointed out. The prosecutor or applicant
would be the only person who is interested in the relief which is being
claimed and the relief sought may be seen as a preliminary step in the
proceedings.” The court would grant the relief when the request is
substantiated by satisfactory evidence.*?

The following description of the ex parte process is found in Burgerlike
Prosesreg in die Landdroshowe (supra) in the part dealing with Rule 55:

“Die ex-parte aansoek om n interdik verloop kortliks soos volg: Die applikant stel n
beedigde verkiaring op waarin hy die feite waarop die aansoek berus en die aard

* Haysom (supra) at 158 F - H
*? powell NO and others v Van Der Merwe NO and others 2005 {1) SACR 317 (SCA) ~ Paragraph{36) and {37}

“* Yerry v Botes and another [2002] 3 All SA 798 (C) at 801
b Erasmus, Superlor Court Practice by Van Loggerenberg et al at B1 - 41
* Erasmus (supra) at B1 - 428
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van die bevel wat hy of Sy vra uiteensit. Hierdie verklaring word tesame met n
kennisgewing waarin die datum van aansoek en die gevraagde bevel uiteengesit is
by die kierk van die hof indien. Kennis van die aansoek word nie aan die persoon
teen wie die interdik aangevra word, gegee nie. Op die datum en tyd wat in oorleg
met die klerk van die hof gereel is, word die aansoek deur die hof aangehoor.

Tydens die verhoor , wat nie in die ope hof plaasvind nie, kan die applikant of sy of
haar regsverteenwoordiger sy of haar saak aan die hof voordra en moet die hof n
beslissing oor die aansoek gee."*

The enquiry magistrate would be entitied to accept the request to be
valid, “examinee”, provide the information on or before the return date, %

In the exceptional event of the examinee being unable to provide the
“required information” they wouid be entitled to object to the Ssubpoena
by stating that it did not create any occasion to respond. The examinee

will thus claim a lack of knowledge.

The author of Burgeriike Prosesreg (supra) explains the practicalities of
this type of situation:

‘Die feite waarop n aansoek om n interdik berus, moet ingevolge reel 56(2) in die
applikant se beedigde verklaring uiteengesit word. Dit moet uit die feite ... blyk dat
aan die vereistes wat vir die verlening van n interdik gestel word, voldoen is. Indien
dit nie die geval is nie, openbaar die beedigde verkiaring nie n skuldoorsaak nie en
kan n interdik nie op grond daarvan verleen word nie.

Die punt dat die applikant se beedigde verklaring nie n skuldoorsaak openbaar nie,
kan deur die respondent ter bestryding van die interdik op die keerdatum van die
bevel nisi Opgewerp word. Hoewel die punt in wese n betoog op die meriete is, word
tog in gevalle waar die aansoek klaarblyklik ongegrond is, toegelaat dat dit in imine
geopper word. Ten spydte daarvan dat n respondent wat n aansoek wil bestry
normaalweg n beedigde verklaring moet indien waarin die gronde vir sy of haar
teenkanting uiteengesit word, kan dit in buitengewone gevalle tog gebeur dat die hof
n aansoek wat nie n skuldoorsaak openbaar nie van die hand wys, selfs al is so n
verklaring nie ingedien nie. ..... Wanneer in limine aangevoer word dat n applikant se
beedigde verkiaring nie n skuldoorsaak openbaar nie, of anders gestel, dat dit nje
die agde f dig nie, word slegs daardie verklaring in ag geneem

en die bewerings wat daarin gemaak word as bewese aanvaar,"*

* Burgerlike Prosesreg in die Landdroshowe (supra) Afd. L- 55
* Erasmus (supra) at B1 - 44
% AfdL-57
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The enquiry magistrate would only be allowed to interfere with the
activities of the issuing magistrate should the facts set out in the affidavit
fail to disclose a cause of action. The bank would thus have a “just |
excuse” if they are “unlikely” (unable) to give the material or relevant
information”.*” The court will not be entitled to act in terms of section
205(4) if the examinee js able to give an adequate explanati n for the |
failure to produce the information. This will obviously require the
examinee to indicate why the evidence is not available.

S,

The public prosecutor will specify the date on which the “material or
relevant” information must be furnished. The ‘compliance date” will
precede the “appearance date”.*® If the information has not been made
available on or before the “compliance date” the issue of dispute will by
implication revolve around the failure to comply with the court order. If
the prosecutor is not satisfied that all the required information was
received, the prosecutor will cite “partial compliance” as the reason for

the section 205 examination,

eneral Remari

Di ne

On many occasions the main aim of the investigator would be to trace
stolen money and to find out what has happened to it. Investigators often f
“Follow the money”. If it is the purpose of the investigator to discover the
final destination of the dirty money, he or she may (out of necessity) .|
require access to the bank accounts of .innocent third parties. Every |
transaction so recorded may be regarded as a necessary link in the
chain of payment. The persons called upon to provide the information

would in essence be asked to disclose the identity of the wrongdoers. 4
The jurisdiction of the court may thus rest on the (dirty) nature of the

“‘money”.

In essence the investigator is only busy following the dirty traces of the
money as it leads away from the scene of crime. The suspect will only

*7 Section 205(1) of the Criminal Procedure Act No, 51 of 1977

** Section 205(1) of the Criminal Procedure Act, No. 51 of 1977 .
* Norwich Pharmacal Co v Customs and Exclse Comrs [1973] 2 Al ER 943, [1974] AC 133, [1973] 3 WIR 264, Hi;
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face prosecution if it can eventually be proved that he or she received or
dealt with the dirty money or in some way benefitted from the proceeds

of the crime.

The Information Reqguested

The information requested and later obtained by way of the section 205
process does not always end up being used in court. The process may
sometimes uncover information ' that is of little use. The task of the
investigator is to investigate allegations of criminality. The investigation
of crime including suspicious financial transactions requires the
examination of information and records that may (or may not be
available) in order to find out what can be proved. These activities can
fairly be described as part of the process of investigating a crime ora
possible crime with a view to prosecution. Relevance to the point of
dispute in the criminal trial would determine if the evidence eventually

gets used.

B usiness Re

The benefit of business records and other documentary evidence and
e dispassionate events they record was explained by Squires J. in S v

Shaik and Others 2007 (1) SACR 142 (D&CLD) at 160c-d:

“Moreover, the oral evidence was reinforced by a small avalanche of documents,

about 27 files of them .... But these were perceptibly more helpful, in that they came
o} i ources and cove lo iod o € and, placed in

ife
chronological sequence, often in the form of inquiry and response, their contents
produced a clearer picture of contemporary events than fallible hu e could

do. In many instances they effectively constituted the dots which, when joined by the
logic of cause and effect, could found a compelling, if circumstantial, conclusion, As
the Eastern sage puts it, 'As today is the effect of yesterday, so also is it the cause of

tomorrow.’ And, of course, separate, isolated circumstances that, in combination,
point strongly to a particular conclusion e or ight than direct ora

explanations”
Conclusion

A proper appreciation of the section 236 evidence gathering mechanism
would facilitate the exercise of the oversight function of the courts. |
therefore make the following submissions: .
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(1) The investigative authority of the State rests on ‘the longstanding
principle that ‘the public has a right to every man’s evidence”.® The
subpoena issued in accordance with the procedure Ilaid down in section
205 is nothing but the exercise of that authority. This does not amount to
the abuse of power, it amounts to the legitimate exercise of a “sovereign

power’ that requires citizens and foreigners alike, to assist in_the

administration of justice.

(2) Section 189(1) makes it clear that a witness will not be considered
recalcitrant if he or she "has a just excuse for the refusal or failure”. The
formal inquiry in front of a magistrate may be seen as a mechanism
designed to encourage freedom of speech’ and communication. The
magistrate will not allow questioning that is protected by or falls into the

category of “just excuse”.

(3) The application will be adequately substantiated if there is a
probability that the examinee would be in a position to furnish material
and relevant information with regard to the alleged offence.

(4) Itis not necessary that all possible offences be listed.

(5) The issuing magistrate only considers the circumstances placed
before him in exercising his or her judgment.

(6) The issuing magistrate will grant the relief if the request is
substantiated by satisfactory evidence. The issuing stage of the
proceedings is devoid of any factual dispute and the information as to

the alleged offence may be obtained whether or not it is known by whom
the offence was committed.

(7) The compuisory disclosure of corporate records should not be
considered as oppressive or even exceptional in nature. The presence
of suspicious activities would by definition make it reasonable and
proper for the corporate entity (artificial person) to allow disclosure.

" Commentary {supra) at p. 23 - 52 with specific reference to the decision of Branzburg v Hayes et of 408 us

665 (1972) ot 688
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(8) The “right to know” has been defined with sufficient clarity and must
be distinguished from any unprincipled invasion of privacy.

(9) The powers of the enquiry magistrate are limited in nature. He or
she cannot hear any evidence in order to review, correct or set aside the

instructions of the issuing magistrate.

(10) The enquiry magistrate cannot withdraw the subpoena, cancel the
subpoena or in any way pronounce on the validity of the Subpoena.

(11) The public prosecutor will specify the date on which the material or
relevant information must be fumished. The ‘compliance date” SO

specified will precede the “appearance date”.

(12) If the information is made available on or before the ‘compliance
date” and the prosecutor is satisfied that the affidavit is in accordance
with the provisions of section 236 of the Criminal Procedure Act, the
proceedings will be terminated and the enquiry magistrate will not

become involved.

(13) If the requested information was not made available or jf the
compliance was of a partial nature, the dispute between the parties will
require the attention of the enquiry magistrate. The nature of the dispute
will be determined by the facts in issue.

(14) Uncertainty about the nature of the offence alleged does not
constitute a bar to the issting of the Subpoena or the duty of the

(15) The examinee cannot complain about any technical or formal defect
in respect of the wording of the subpoena if he or she complied with the

order by attending the enquiry.

(16) The enquiry magistrate can only enquire whether the official (the
issuing magistrate) has in fact made a decision on the circumstances
placed before him or her. The enquiry magistrate cannot decide if the _
decision (or Judgment) was right or wrong. The enquiry magistrate wm' )
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only be allowed to interfere with the determination that was made should
it transpire that the Issuing magistrate acted mala fide or from ulterior
motive or if he or she failed to apply his or her mind to the matter.

(17) If the pre-requisite state of affairs cannot be faulted, the activities of
the enquiry magistrate will focus on the “just excuse” dispute described
in section 189 of the Criminal Procedure Act, No. 51 of 1977.

(18) The activities of the issuing magistrate revolves around the
‘oversight function” described above whilst the duties and
responsibilities of the enquiry magistrate involves the failure of the
examinee to comply with the section 205 Ssubpoena.

Conclusion

The letter forwarded to Advocate Mrwebi is clearly an irregular attempt
to review the issuing. of -the subpoenas, avoid the required court
appearance by the witnesses and mislead the NPA as to the true facts

concerning the legal process.

WM CoAddecre fe—

Advocate M. C, de:Kock

(SCCU - Pretoria -~ 1 November 2012)
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. FROM:
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' TO:

|
| SUBJECT:
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)

Crime Unit
Igunya Jikelele Lobarshutshist hoMzants!

2 November 2012

- MEMORANDUM

SCCU: PRETORIA - ADVS MOKGATLHE, DE KOCK AND
JANSE VAN RENSBURG

ADV L S MRWEBI, SPECIAL DIRECTO OF PUBLIC
PROSECUTIONS -~ HEAD OF THE SPECIALISED

COMMERCIAL CRIME UNIT.

IN RE_REPRESENTATION SHEDS; N
U E F SECTION 205 O ‘

R URE ACT. 51 OF 1977 ISSUED NEY
R ER RON HOPE TAVERNER.,

In respect of the representation received on 31 October
2012 and your e-mail communication dated 1 November
2012 please find the following:

A written response from Advs De Kock and Janse van
Rensburg setting out the legal position and their views on
the merits of the representation — Annexure A.

A copy of the judgement of Nel v Le Roux NO and Others
7996 (3) SA 562 (CC) on any Constitutional challenge to the
section 205 subpoenas.

The BOSASA investigation relates to a tender fraud scheme
in the amount of more than 2 billion rands. The investigation

commenced as a result of a SIU report recommending tha/,t»"'a\

criminal investigation be instituted against Mr Pa(ric;

\/

The National Prosecuting nf South A

Afrike

Die Nationule Vervolgingsgesog van Suld-Afrikn
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Gulded by the Constitution, we In the Nationa
ensure justice for.the victims of crime by pr
favour or prejudice and by working with our p

AA-472

Lo

Gillingham and others. The report is attached as Annexure

B.
The background and facts surrounding the case is set out in

the report.

The investigation is not yet completed and a charge sheet
has not yet been drafted.

During the investigation it was established that payments
amounting to R550,000-00 were made to Stylus Metal
Design Studio from 14 October 2005 — 17 Janﬁary 2006 by
W D Mansell and Grande Four Property Trust (both
prospective suspects). The said Stylus Metal Design Studio
is the trading name of Purple Primula 47 CC of which Mr and
Mrs Taverner are the members.

it is important for the Prosecution to establish what these
payments were intended and made for.

There exists no other viable procedure to establish why the
payments were made and Mr and Mrs Taverner has since
the beginning been un-cooperative.

The actions of the Prosecution and the issuing of the
subpoenas can easily be defended.

HEAD:

SSCU: PRETORIA

v/
.

)Y

/

| Prosecuting Authority
osecuting without fear
artners and the public to

soive and prevent crime
P Page 202
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Subject: FW: SCCU status on the following cases:
Importance: High
From:

Sent: 22 November 2012 03:23 PM

To: Silas Ramaite; Lawrence S. Mrwebi

Cc: Veliswa Nzukuma; Feziswa Diko (MF); Palesa NP. Matsi
Subject: FW: SCCU status on the following cases:
Importance: High

Good afternoon

Trailing emails refers.

Reports submitted to the ANDPP were not in line with what she requested. The ANDPP is requesting progress
reports for the below mentioned cases:

Tannenbum

Bosasa

State vs R Mdhiuli

State vs Kagisho Dichabe and others including Cutberth Gwangwa and § Malema; and

State vs Terrence Joubert and others

The said reports should outline the following:

Current status;

Available evidence;

Where the said case is currently; and

If not on the court roll by when will it be enrolled

Detailed feedback/reports on these case should be submitted to this office on or before the 28 November 2012.
Upon receipt of the said reports a meeting will be scheduled between the ANDPP and the prosecutors responsible
for the prosecution of the said cases to come and brief the ANDPP accordingly. In terms of the Bosasa case please be
advised that this tatter needs to finalised ASAP as the matter has been investigated for many years and from the
submitted reports it is clear that there is no evidence and or prospect of successful prosecution. This has been
confirmed by both Lt Gen Dramat and Adv M De Kock the lead prosecutor.

»

The ANDPP has indicated further that no resource will be allocated to any case for longer duration. You are
therefore requested to ensure that prosecutors focus on cases where there is sufficient evidence as this is fruitless

and wasteful expenditure.

Kind regards

r ackie Lepinka

TRk er Executive Support to the NDPP

Issue: 2019-01-26_12:01:08
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Tel: 012 845 6757 Fax: 012 843 2758

Cell: 084 701 7081 E-mail: jlepinka@npa.gov.za

“Attempt the impossible in order to improve your work”

From: Palesa NP. Matsi

Sent: 22 November 2012 02:38 PM

To: Jackie Lepinka

Subject: RE: SCCU status on the following cases:

The correct name is Tanen Bum.
From: Jackie Lepinka 7
Sent: 22 November 2012 02:03 PM

To: Palesa NP. Matsi
Subject: RE: SCCU status on the following cases:

Are you sure is Town and Bam?

From: Palesa NP. Matsi
Sent: 22 November 2012 10:05 AM

To: Jackie Lepinka
Subject: FW: SCCU status on the following cases:

Dear Ms Lepinka

Please see the email below

But this is what the ANDPP is looking for:
Status report on the following cases:

Town and Bam
Bosasa

Mdluli
Malema

Walley Rodde
The ANDPP says where is the evidence, where is the case currently , and if the case is not enrolled before court then

when is that going to happen. After receiving all those reports the Prosecutors will then come and present those
reports.

— e T ———

From: Palesa NP. Matsi
Sent: 20 November 2012 01:54 PM

To: Veliswa Nzukuma; Feziswa Diko (MF)

Cc: Silas Ramaite; Lawrence S. Mrwebi
Subject: SCCU status on the following cases:

King one ‘
Bosasa :
Mduli /

Julius Malema

Issue: 2019-01-26_12:01:08
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Dear Colleagues ' u3

The above matter refers.

Please note that the ANDPP would like to discuss the above matters with your Principals on Thursday 22 November
2012 at 10:h00 in the NPS boardroom. Kindly confirm availability.

Kind regards

Palesa

Issue: 2019-01-26_12:01:08
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Specialised Commercial
Crime Unit

The Nationof Prosecuting Authority of South Africo
lgunya Jikelele Labetshutshisi boMzantsi Afrika
Die Nationale Venro!ginmescg van Suid-Afrike

TO: ADV M MOKGATLHE
PRETORIA ACTING REGIONAL HEAD: SCCU
Tel: +27 124010420 | FROM: ADV M DE KOCK
Fax: +27 123229204 |
DATE: 26 NOVEMBER 2012
3 Visagie Street
HISIIS SUBJECT: PROGRESS REPORT ON THE BOSASA INVESTIGATION
P/Bag X297
Pretoria =
0001 Background
South Africa ] By ; y
) The SAPS investigation commenced during February 2010. The full background to
www.npaqovza | the SAPS investigation is set out in a 75 page report prepared by the Special

' Investigation Unit and attached hereto as Annexure A. The SIU investigation
resuited from various allegations that surfaced in the media relating to the irregular
awarding of contracts by the Department of Correctional Services (DCS) to
Bosasa Operations (Pty) Lid (Bosasa). In conclusion the SIU found that an
irregular/improper and corrupt relationship existed between Bosasa (or members
of the Bosasa Group of Companies) and two DCS officials, namely the former
| Commissioner of Correctional Services, Mr. L. Mti and the DCS Chief Financial
Officer, Mr. P. Gillingham. The SIU pointed out that they did not conduct a
comprehensive financial investigation into the benefits allegedly received by
Commissioner Mti because of various limitations experienced during their
| investigation. The SIU was of the vievr that the entire procurement process in
respect of the four (4) tenders in question was undermined to the extent that
Bosasa and its affiliates were unduly and unfairly advantaged as agamsf their

competitors for and in respect of the various tenders. ‘ /

Summary of the Available Evidence @
The SAPS investigation clearly indicates criminal behaviour on the part of Patri
Gillinghanﬁ W.D. Mansell, R. Hoeksma and others. The benefits receiv

Glllmgham includes the vehicles mentioned in the SIU report, cash and chequ
Justice in our society, so that people can live in freedom and securit)
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deposits, foreign travel and the property referred to as Erf 106 Midstream gate.
The investigation in respect of the benefits received by Commissioner Mti is still
underway. The current SAPS investigation relates to three (3) previously unknown

' bank accounts of Mti.

Section 205 subpoenas issued in respect of Mr. and Mrs. Taverner

Two witnesses a Mr. and Mrs. Taverner have recently been subpoenaed to appear
in court and testify about payments in the amount of R550 000 made to an entity
called Stylus Metal Design Studio. Prior to the scheduled court appearance on 20
November 2012, Brian Biebuyck of the firm Eversheds, called on Advocate Mrwebi
(the SCCU Special Director) to withdraw the subpoenas issued by the court. Mr.
Biebuyck, described the court process as efforts to harass his clients and the
employment of strong arm tactics. He described the section 205 process as
intimidation and badgering constituting an abuse of process. We informed the
Special Director that the Eversheds letter amounted to an irregular attempt to
review the issuing of the subpoenas, avoid the required court appearance by the
witnesses and mislead the NPA as to the true facts concerning the legal process.
The Special Director informed Brian Biebuyck that the application to the magistrate
for the issuance of the subpoena was well considered and that the activities
related to a lawful investigative process. He declined to withdraw the subpoenas
stating that such behaviour would amount to an unlawful review of the decision of

the issuing magistrate.

Mr. and Mrs. Taverner duly appeared in court on the 16th of November 2012 and
the matter was postponed until the 14th of February 2013, The date was so
arranged at the request of Advocale Theron appearing on behalf of the

examinees.

Matters under investigation and way forward

The investigation of the matter is not yet completed and a charge sheet has not
been drafted. Almost 200 staisments have been obtained since the start of the
investigation. We are still of the view that the investigation will take another six (6}
months to complete. Advocate van Rensburg and myself are in regyar cont §e //

with the investigators. _

Anticipated Date of Enrolment
it is difficult to speculate on the anticipated date of enrolment but it would definite

be impossible to enrol the matter prior to the 14th of February 2013,

! Guided by the Constitution, we in the Nationai Prosecuting Authority
; ensure justice for the victims of crime by prosecuting without fear
! favour or prejudice and by working with our partners and the public to
¢ solve and prevent crime
Page 20f 3
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| Other Issues ' u‘

I 'am not yet in a position to specify the proposed charges against the suspects.
' The investigation is still in progress and | cannot give @ summary of the nature and
l quality of the current and still to be obtained evidence except to say that we do not
'anﬁcipate it to be challenged on any known grounds. No legal issues and/or
\ challenges other than the court proceedings mentioned above has been brought to
our attention. We will have more clarity on the issuing of the section 205
subpoenas on the 14th of February 2013.

I
|
!
‘ Hoping you find-the above in order.

’ Regards

' MC DE KOCK
' DEPUTY DIRECTOR OF PUBLIC OF PROSECUTION

SCCU PRETORIA

Guided by the Constitution, we in the National Prosecuting Authority
ensure justice for the victims of crime by prosecuting without fear
favour or prejudice and by working with our partners and the public to
solve and prevent crime
Page 3 of 3



