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IN THE JUDICIAL COMMISSION OF ENQUIRY INTO ALLEGATIONS OF STATE

CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING

ORGANS OF STATE

AFFIDAVIT

I, the undersigned,

SIYABULELA XHANTI MAPOMA

do hereby state under oath and say:

1. T am an adult male, and an advocate in private practice. In that capacity I am a

member of the Bhisho Society of Advocates and the Mthatha Bar.

2. The facts contained herein are both within my personal knowledge and belief, save

where the context indicates to the contrary, and are both true and correct.

3. I started working at Transnet on 1 February 2007 as a Legal Advisor: Litigation
and Administrative Law. Later ] was appointed as the General Manager: Group
Legal Services, which position I occupied from 1 September 2008 to 31 January

2012. I was based at the Carlton Centre, Johannesburg, which was the ‘head office’
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of Transnet at the time. I resigned from Transnet to do pupilage at the

Johannesburg Bar, after which I have been in practice since.

4. Ioccupied other positions of responsibility at Transnet during my time there. [ was
a member of the Transnet Forensic Working Group (a Sub-Committee of the
Group Internal Control Committee); I was a member of the Crisis Committee (a
committee under Group Risk); I chaired the Transnet Acquisition Council for some
time (I am not sure if this is the correct name of the Committee); I also acted as
CEO of Autopax (Pty) Ltd, (then a subsidiary of Transnet) for about eight months,
managing the transfer of Autopax to PRASA (doing both my duties as a General
Manager and Acting CEO of Autopax at the same time); I was also Trustee of
Transmed and a Board member of Comazar (Pty) Ltd, a company that Transnet

had an interest in. ] might have been in one or other committee that I have

forgotten now.

5. I initially reported to Mr Vuyo Kahla, a member of the Group Executive
Committee (“EXCO”) during the time that Ms Maria Ramos was the CEO, and
later when Mr Chris Wells acted as Group CEO. When Messrs. Kahla and Wells

left Transnet Ms Zola Stephen replaced Mr Kahla, and then I reported to her.

6. I have been requested by the Judicial Commission of Enquiry to provide a full
account of my involvement in the matter between Mr Gama and Transnet,

including such instructions as I may have received, and all [ know about how it

P
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came about that Mr Gama’s unfair dismissal dispute was settled on the terms on
which it was settled. The request came through a letter I received on 30 July 2020,

dated 23 July 2020 (see paragraph 2 of the letter). The letter itself is attached to this

affidavit as Annexure “A”.
7. Paragraph 2 of the letter from the Judicial Commission also states:

“In this regard if seems prima facie strange that Transnet agreed to not only reinstate Mr Gama
despite him having been found guilty of three serious acts of misconduct but also that he was to be
paid his full back pay and Transnet was to pay 75% of his unsuccessful High Court application
and 75% of his costs relating to his unfair dismissal dispute. It would seem that Transnet

abandoned its costs that the High Court had ordered Mr Gama to pay Transnet”

8. Attached to such letter was a copy of a Draft Settlement Agreement, dated 23
February 2020, where I witnessed the signature of Mr Mafika Mkhwanazi, who at
the time, was both Acting Chief Executive Officer and Chairman of Transnet SOC
Ltd (Transnet). The Draft Settlement Agreement is attached to this affidavit as

Annexure “B”.

9. My recollection of the events of the time might not be as accurate as one would
have liked, but I will state out the facts as [ recall them from memory. In particular
I might be mistaken about the sequence of events. I acknowledge I might be
required to provide a supplementary affidavit when more documentary evidence

in re the events comes to my possession. I have none at the moment.

g
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10. Initially when the disciplinary hearing of Mr Gama was initiated the matter was
dealt directly by Mr Kahla. I was not invoived at all. The reasoning, as I
understood it at the time, was that Mr Gama was an EXCO member and it was not
deemed appropriate that a junior employee should be directly involved. However
I know that Mr Brian Biebuyck, then of Routledge Modise Attorneys (now known

as Hogan Lovells) was initially consulted.

11. However, [ was later informed that Mr Chris Todd of Bowman Gilfillan Attorneys
(now known as Bowmans Attorneys) handled the disciplinary matter. The latter
attorneys had somewhat of a monopoly on labour matters at Transnet. The Human
Resources Department at Transnet at the time, under Sue Albertyn, managed all
labour related litigation and almost exclusively briefed Bowman Gilfillan
Attorneys for all such labour matters. They flatly refused to use other attorneys on

the Transnet panel, despite all my protestations and interventions I sought from

my superiors at the time.

12. Coming to the issue at hand. Mr Mkwanazi came on board after Messrs. Kahla and
Wells had left. My involvement with Mr Gama’s matter came only after Mr
Mkhwanazi joined Transnet. Mr Gama had laid a complaint with the Public
Protector. As was the case with other matters where complaints were laid with the
Public Protector against Transnet, the matter was brought to my office to prepare
a response from Transnet. In doing so, as I recall, I engaged the services of Mr Sbu
Gule, at Norton Rose Attorneys (I think they were still called Deneys Reitz

Ry B
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Attorneys at the time) to assist with the response. We also engaged the services of

Adv Dumisa Ntsebeza SC to assist.

13. Mr Mkwanazi took some interest in the matter. I saw nothing untoward about that
as Mr Gama had been an EXCO member of Transnet and there were some serious
allegations made about Transnet which Mr Mkwanazi, (fairly new at the time)
naturally had to have an interest in. I think the matter was also receiving fair media
attention at the time. I kept him Mr Mkwanazi briefed on the developments. We

ultimately provided the response to the Public Protector and I don’t know what

happened to the complaint.

14. Around about the same time (either before or after the complaint to the Public
Protector) Mr Gama also referred his dismissal to the Bargaining Council. I took

no part in the Bargaining Council litigation.

15. T was then advised by Mr Mkwanazi that the Board had decided to reinstate Mr
Gama, and I should assist him (Mr Mkwanazi) to do so. Mt Mkwanazi initially did
not give me any details about the reinstatement. I came to know about that later. 1
must mention that at this time, I was reporting to Ms Stephen as Mr Kahla had
already left. I advised Ms Stephen of the development, i.e the reinstatement of
Gama. Ms Stephen was already aware and indicated (at least to me) that she had

no problem with Mr Mkwanazi working directly with me on the matter.
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16. Indeed Mr Mkwanazi engaged me on many other issues not related to Mr Gama
where he wanted information and documents etc, and explanation/s on certain
decisions that were taken before his time and where I could assist him I did so. I
am sure he did so with other employees as well. When Mr Mkwanazi came in, he

was Chairman of the Board and Acting CEO.

17. Initially when Mr Mkwanazi first mentioned the matter of Mr Gama to me the
Board had not taken any decision yet to reinstate Mr Gama, hence Mr Mkwanazi
could not share any details with me. Later when the Board made the decision Mr
Mkwanazi advised me that I needed to assist him in implementing the Board
decision regarding Mr Gama's legal fees which had to be paid back. I requested a
copy of the Board Resolution to that effect. I was provided with a Board excerpt

that related only to the fees of Mr Gama.

18. Before anything could be done by Group Legal, as I was not aware how much was
to be paid as Mr Gama’s fees, at some time Mr Mkwanazi nvited me to an EXCO
meeting that was to be held outside the office at some resort in the Magaliesberg

Area (again I might not be accurate as the exact location area) where Mr Gama’s

matter was on the agenda.

19. During a break Mr Mkwanazi briefed me that Mr Gama was to be reinstated and
that we have to meet Mr Gama. Later Mr Mkwanazi asked me to accompany him

to meet Mr Gama at Inanda Fstate on a day which was a weekend. I am not sure

S
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if it was a Saturday or Sunday. The meeting happened between Mr Gama and Mr
Mkwanazi. I waited for them to finish. There was nothing to do after this meeting
as apparently Mr Gama and Mr Mkwanazi could not reach consensus on the terms
of the reinstatement. According to Mr Mkwanazi at the time, Mr Gama wanted to
be reinstated as CEO of Transnet and Mr Mkwanzai was not agreeing to that

condition. They also could not agree on the issue of the fees that had to be repaid.

20. I advised Mr Mkwanazi that whatever terms he agreed with, in his negotiation
with Mr Gama in his capacity as CEO (implementing the Board decision), he
should take it to the Board for approval. In my view at the time, what Mr Gama
wanted, to be appointed CEO, was tantamount to asking Mr Mkwanazi to employ
him in that position, which Mr Mkwanazi had no authority to do, either in his

capacity as Acting CEO or as Chairman of Transnet.

21. In any event my assistance was required in the implementation of the payment of
legal fees because apparently someone had decided that the legal fees should come
from the Group Legal's budget, which budget was under my control, the
reasoning being that since its legal fees being paid, and therefore attorneys and
advocates being paid, the money should be paid from my budget. My protests that

that the money should come from HR, from Sue Albertyn’s budget, came to

nothing.
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22. Subsequently I received a 55 (fifty five) page document from Mr Themba Langa,
Mr Gama’s attorney, purporting to be the legal costs of Mr Gama that had to be
paid back. I perused the document and realized that it had many faults. There
were duplications, false calculations of kilometers, charged hours of counsel for
consultations not matching with those of the attorney, and other issues I cannot
not recall. I discussed this with Mr Gule. At some stage Mr Gule and I visited Mr
Langa’s offices to discuss the fees. We did not agree on the issues. At some stage
we decided with Mr Gule to write Mr Langa a letter saying he must choose a cost

consultant of his choice to tax the bill as I simply was refusing to pay it as it was.

23, The other thing is that Mr Langa no longer wanted Transnet to pay 75% of the bill,
which was my instruction, but wanted Transnet to pay the whole amount, which
was more than R12 million (twelve million rands). To start with, I found this
amount ridiculous as fees for a disciplinary hearing and told Mr Langa in no
uncertain terms that I will not pay it. Further I argued that Mr Gama had been
disciplined for failing to comply with a Board instruction, and I therefore did not
understand how he could expect me to pay his total untaxed legal bill, contrary to

the Board instruction.

24. At some stage I indicated to Mr Langa that I would report him to the Law Society
for overreaching, During this period there were several telephone calls and email
correspondence discussing the bill after my refusal to pay. The heat was on. Ilater
received a letter from Mr Langa huzling all sorts of insults at me, accusing me of

" g
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anti -transformation, refusing to assist black people, having a cushy job that made
think I was better and so on. I cannot recall the exact words. When the letter was

received Mr Gama was already back at work.

25. At about the same time the Public Protector wrote a letter to Transnet asking who
was dealing with the enquiry from her office, as T had resigned. At this time I had
not resigned, nor even thinking about it. I followed that up, and it turned out that

someone had peddled false information that I was no longer at Transnet.

26. Sometime during this period, I received two or three calls from Mr Siyabonga
Mahlangu, who at the time was working as a Legal Advisor to the Minister of
Public Enterprises, Mr Malusi Gigaba MP. I am certain he called me more than
once. He would call in the evenings, and as luck would have it, every time when I
was on my way home. I had known Mr Mahlangu since his time as an attorney
and partner at Mahlangu, Nkomo, Mabandla and Ratshimbilani Attorneys before
they merged with Edward Nathan Sonnenbergs Attorneys. He would visit
Transnet and come to my office as his firm of attorneys was on the Transnet panel.
I must mention that he was friends with a certain gentlemen, younger than me,
but whose family I know very well from the Eastern Cape, who had been with him

at university. I never met Mr Mahlangu socially though we were familiar with

each other.

Pl s



TRANSNET-03-012 BB16-SXM-010

27. Mr Mahlangn called and put pressure on me to finalise the reinstatement of Mr
Gama, accusing me of causing the delay, telling me ‘No. 1’ wanted to get it done
quickly. He never mentioned any name. He stopped calling me when I sternly told
him to stop calling me, and that I did not report to him, nor to the Minister, nor to

No. 1, and that I was assisting Mr Mkwanazi to implement the Board decision, and

I told him never to call me again.

28.1 told Mr Mkwanazi about this situation the following morning as I was
anticipating that the Minister might call him and report that I had spoken in an
unbecoming manner to his legal advisor. Such was my last conversation with Mr
Mahlangu that I anticipated some talking to from my superiors at the time. In any

event Mr Mahlangu never called again and I have not spoken to him since,

29.1 recall the agreement (Annexure ‘B’) at the time I had to witness Mr Mafika’s

signature. The other signatures I recognize are that of Ms Stephen and Debbie van

der Walt, the latter who was Ms Stephen’s PA as the time as witnesses to Mr Gama.
I don’t recall seeing Mr Gama signing the document. In fact I have never spoken
to him, except the obligatory greeting when we met. I would have seen Mr
Mkwanazi sign it. From the document it appears that they signed on different

days.

30. I brought the letter from Mr Langa to the attention of Ms Stephen. I indicated to

her that the letter was written on behalf of Mr Gama, and as such it was Mr Gama,
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an EXCO member, who was insulting me. Her reaction was to laugh and say
nothing. ] asked Ms Stephen to intervene on my behalf and talk to Mr Gama about
it. I don’t know if she did so as I never engaged her again about the matter. Her
reaction when I showed the letter to her made me realise I would be wasting my
time to engage her any further on the matter. So I left it at that. However I showed

it to my colleagues at my office at the time.

31. After the letter I was visited at different times at my office by Ms Cleopatra Shiceka
and Kenny Diedricks, who were both working at Transnet Freight Rail at the time,
both who came to enquire about Mr Gama’s legal fees that I was refusing to pay.

I also explained my reasons to them.

32. Mr Molefe was then appointed as CEO. He never asked me about the legal fees of
Mr Gama. The only matter Mr Molefe engaged me on relating to Mr Gama was

the response to the Public Protector.

33, In as far as the terms of the agreement for reinstatement of Mr Gama, I did not
negotiate them, and I was not party to their negotiation. I advised Mr Mkwanazi,
which advice I think he took, that all the terms of the agreement should be

approved by the Board. I always assumed that all the term of the agreement were

fin B

approved by the Board at the time.
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34. The only thing Mr Mkwanazi asked to me assist was the implementation of the
agreement in as so far as it concerned the payment of the legal costs of Mr Gama,

which ultimately I did not pay for the reasons set out above.

35. When I left Transnet the legal fees of Mr Gama had not yet been paid. Further,

when I Transnet I had not approved such payment.

=
bt

Thus signed and sworn to before me at &.&Lﬂ—“‘; on thisX{ day of

July 2020, the deponent having acknowledged that she knows and understands

the contents of the affidavit, which are true and correct and that she has no

objection in taking the prescribed oath, which she considers to be binding on her.

= sores
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GONUBIE GBC
EASTEFN CAPE PROVINCE

Commissioner of Qaths
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2™ floor, Hillside House
17 Empire Road
Parktown
lohannesburg

2193

Tel: (010} 214-0651
Email:

Website:

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE,

CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS OF STATE

Date: 23 July 2020
Our reference: Ms Farrhah Khan
Email: farrhahk@commissionsc.org.za

Advocate Siyabulela Mapoma
By Email:

Dear Sir

Request for Affidavit or Affirmed Declaration

1. | refer to the telephone conversation that you have recently had with Ms Farrhah

Khan of the Office of the Chairperson of the Commission.

2. | confirm that part of the Commission’s investigation relates o a seftlemant
agreement concluded between Transret and Mr Siyabonga Gama in February
2011 in terms of which Mr Gama, who had been dismissed as CEQ of TFR at
Transnet in June 2010, was reinstated to that position. For your convenience |

attach a copy of that agreement to this fetter marked “A”

3. | have been directed by the Chairperson of the Commission to request you to

depose to an affidavit or an affirmed declaration in which you give a full account

an®
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of your involvement in the matter between Mr Gama and Transnet including such
instructions as you may have received and all you know about how it came about
that Mr Gama’s unfair dismissal dispute was seffled on the terms on which it was
settied. In this regard it seems prima facie strange that Transnet agreed 1o not only
reinstate Mr Gama despite him having been found guilty of three serious acts of
misconduct but aiso that he was to be paid his full backpay and Transnet was to
pay 75% of his unsuccessful High Court application and 75% of his costs relating
to his unfair dismissal dispute. 1f would also seem that Transnet abandoned its

costs that the High Court had ordered Mr Gama to pay tc Transnet.

4. it will be highly appreciated if you would furnish the Commission with your affidavit

or affirmed declaration on or before 29 July 2020.
5. Your kind co-operation will be highly appreciated.

Yours sincerely

(%%ﬁfﬁ

B SHABALALA
Actmg Secretary
Judicial Commission of Inquiry inte Aliegations
of State Capture, Corruption and Fraud in the Public Sector including Organs of

State

L
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DRAFT

IN THE TRANSNET BARGAINING COUNCIL

In the matter between:

SIYABONGA GAMA APPLICANT
and
TRANSNET LIMITED RESPONDENT

AGREEMENT OF SETTLEMENT

T 18 AGREED:-
1. DEFINITIONS

1.1 In this agreement, the following words shall have the meanings assigned to them

hereunder, unless the context indicates otherwise:-
1.1.1. "Mr. Gama® means: Mr Styabonga Gama:
1.1.2 “Transnet" means: Transnet Limited, registration number 1990/000800/086;
1.1.3. "the parties™ means: both Siyabonga Gama and Transnet Limited:

1.1.4. “TFR" means: Transnet Freight Rail
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AGREEMENT OF SETTLEMENT PaGe 2

2. PREAMBLE:-

2 1. An unfair dismissal dispute has arisen between the parties following the dismissal of Mr
Gama as Chief Executive Officer (CEOS of TFR on 29 June 2010

2.2.  Mr Gama has referred an unfair dismissal dispute to the Transnet Bargaining Council, it
is in respect of such unfair dismissal dispute that the parties have engaged in setflement
discussions.

2.3 The parties have agreed to sattle the dispute between them amicably without the need to
resort to further litigation.

24 The agreement reached between the parties is on the terms and conditions set out

hereunder.
3. NOW THEREFORE IT IS AGREED THAT:-

3.1, Mr. Gama return to Transnet, with effect from 23 February 2011 and he is to resume

duties as CEO of TFR on 1 April 2011

3.2.  Any employment benefits that were due tc him for the intervening period of 30 June

2010 to 23 February 2011 in terms of his employment contract shall be deemed o be

fully restored.
3.2.1  The full restoration of benefits entails the following:

3211 payment of Mr Gama's short term benefits which were due to him in the
intervening period of 28 June 2010 to 23 February 2011, and payment

thereof to be made by no later than 31 March 2011,

3212 payment of Mr. Gama's fong term benefits which were due fo him in the

intervening period of 28 June 2018 to 23 February 2011, and payment
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AGREEMENT OF SETTLEMENT PAGE 3

35

3.6.

37

3.8

thereof to be made by no later than 31 March 2011

3213 restoration of Mr Gama's salary for the intervening pericd of 29 June
2010 to 23 February 2017 and payment thereof to be made by no later

than 31 March 2011,

3214 The aforesaid payments shall be made into the following bank account:-

S Gama

Standard Bank

Briardene Branch

Account number . 250 768 585
Branch code; 043626

Mr Gama is deemed to have served the six months Final Written Warning. The Final

Written Warning will be deemed 1o have been effective from 29 June 2010 to 29
December 2010.

Transnet wilt make a contribution equivalent to 75% of Mr Gama's taxed legal costs
incurred during Gama's High Court application and in respect of his unfair dismissal

dispute referred to the Transnet Bargaining Council.

Transnet undertakes that such contribution fowards the legal costs incurred by Gama
will be made within a period of 14 days after submission by Gama of the relevant

supporting documents,

The parties have agreed to formulate and present a common statement to the media in

regard to the resoiution of this matter.

Upon signature of this agreement, by both parties, if shall be deemed that all the

respective consents required and authority needed to sign this agresment had been duly
'

i
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PAGE 4

obtained and exercised.
CONFIDENTIALITY

The parties to this agreement shali keep the terms of the agreement confidertial and
shall not disclose such terms to any third party, other than with the express writlen
authority of the other party, save where such disclosure is required by law or in order o

enforce the provisions of the agreement.
FULL AND FINAL SETTLEMENT

Ali the payments made and received herein are in full and final settlement of all and any
claims Mr Gama may have against Transnet, whether such claims arise out of the
termination of the contract of employment or employment refationship, or whether such
claims arise in contract, delict, in terms of any statutory enactment, due o the award of
any tribunal or body or otherwise, irrespective of whether any such claim would ordinarily

arise in terms of the Jaw of the Republic of South Africa or elsewhere.

Mr Gama agrees that Transnet has, subject to the discharge of its obligations in terms of
this agreement, discharged alt and any legal obligations that it may have towards him as
& result of his employment relationship with the Company, its termination andfor any
subsequent award, and that he has no other claim against Transnet arising out of the

employment contract,

Nothing in this agreement shaif be construed as constituting any admission by Transnet

of any fiabilty whatscever to Mr Gama other than specifically contained in this

agreement,

BB16-SXM-018
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AGREEMENT OF SETTLEMENT PAGE 5

6. GENERAL

6.1 This agreement constitutes the entire agreement between the paries.

6.2 No party is bound by any representation, warranty, promise or the like not recorded
herein.

&3 No addition, variation, amendment or alteration or this agreement will be of any force or

affect unless reduced to writing and signed for by or on behalf of the parties.

64 The parties agree that the terms of this Settfement agreement are in final settlement of
any claims and disputes, which esach panty to the agreement may have against the other

in respect of Mr Gama's employment as CEQ of TFR.

6.5 This agreement shall be deemed to have the fulf force and effect in a fmanner that is
equat to any order made by a court of taw. This agreement shall be presented to the

arbitrator to be made 2 final awarg between the parties.

THUS DONE AND SIGNED AT JOcinnzs éwg_ on this the 23day of ¢ bru w? 2011

——

AS WITNESSES:
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AGREEMENT OF SETTLEMENT PAGE 6

T a e New & S
THUS DONE ANBSTGNE&%.{\E*& {BOSAE o this the i day of Bl

2041

s
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AS ww&esses:

FOR: TRANSNET LIMITED (
Chairman, Duly Authorised
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IN THE JUDICIAL COMMISSION OF ENQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING

ORGANS OF STATE

AFFIDAVIT

I, the undersigned,

SIYABULELA XHANTI MAPOMA

do hereby state under oath and say:

1. Tam an adult male, and an advocate in private practice.

2. The facts contained herein are both within my personal knowledge and belief, save

where the context indicates to the contrary, and are both true and correct.

3. Ipreviously submitted at affidavit to the Judicial Commission, which I deposed to

on 31 July 2020. At paragraph 9 of that first affidavit I stated as follows:

“9. My recollection of the events of the time might not be as accurate as one would have liked,
buet I will state out the facts as I recall them from memory. In particular I might be mistaken

about the sequence of events. I acknowledge I might be required to provide a supplementary
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affidavit when move documentary evidence in re the events comes o my possession. I have

none at the moment.”

4. T have now received two affidavits from the Jadicial Commission, one from
Makwena Pertunia Mohlabi (“Mohlabi”), the Group Company Secretary of
Transnet SOC 1td (with several annexures), and one from Siyabonga Mahlangu
(“Mahlangu”), and have been sked to comment thereon. I deal with both affidavits

below.
The Mohlabi Affidavit

5. The Mohlabi affidavit, in particular its annexures, assists my recollection on the
sequence of events, mainly that Mahlangu would have called me before the
Settlement Agreement between Mr Gama and Transnet, dated 28 February 2011;
that the demand for payment by Langa Attorneys occurred after the latter date;
and that I authorized payment to Langa Attorneys of various amounts, which I

explain below.

6. The information sought is about payments related to (a) the unsuccessful High
Court application by Mr Gama, and (b) costs relating to his unfair dismissal
dispute. In my first affidavit I dealt with the second issue, that of payments in

relation to his unfair dismissal dispute.

4
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7. In the High Court application Mr Gama had sued all the Board members of
Transnet, who had opted to be defended by different legal firms. The costs
reflected in Annexure MP2 of the Mohlabi Affidavit relate to payments made to
Langa Attorneys, which payments were the legal costs of Mr Gama in the High

Court Application

8. These legal costs were supposed to be paid by Mr Gama to Transnet (i.e to
Bowman Gilfillan Attorneys and Eversheds Attorney who had represented some
of the Board members in the High Court application), but the Board had decided
that Transnet would make a contribution 75% of taxed legal costs incurred by Mr
Gama in the High Court application and in respect of his unfair dismissal dispute

referred to the Transnet Bargajm'ng Council.

9. Simply put, Transnet was to pay to Mr Gama what it was supposed to recover
from him as its costs in the High Court application (and in the Transnet Bargaining
Council). [ cannot explain the logic behind the Board Decision. I was not party to
it and was not there when it was taken. However, I actioned it as instructed. I also
refer the commission to the hand written notes (dated 28 March 2011) I made at

the time on the two bills (one from Bowman Gilfillan and one from Eversheds).

10. T would have discussed the matter with Mr Anoj Singh at the time as my note
states. However I don’t recall the details of that conversation. The Commission is

also referred to the memorandum I wrote to Mr Singh, dated 23 March 2011, where
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I recommended payment to be made as per the settlement agreement in respect of
the High Court Application, which was also recommended by my immediate

supervisor at the time, Ms Stephen and approved by the then CEO Mr Molefe.

11. At paragraph 22 of my first affidavit, I stated that I subsequently received a 55
page document from Langa Attorneys, purporting to be the legal costs of Mr Gama
that had to be paid back. I no longer have a copy of this document. As I recall, it
sought costs for the disciplinary matter at the Transnet Bargaining Council, which
were in excess of R12m. [ am certain that this document was received, even if the

Commission has not yet received it.

12, At this juncture I refer the Commission to Annexure MP 7 of the Mohlabi Affidavit.
In paragraphs 6 - 10 of the memorandum I wrote (dated 17 August 2011), I explain
to Mr Molefe how the payments to Langa Attorneys were made. This is after Mr
Molefe had received a complaint from the Department of Public Enterprises
(“DPE”) about Transnet’s alleged refusal to pay as agreed. As will be seen from
the first page of Annexure MP 7, Mr Molefe asked me to draft a response for him

to the DPE. The reference to ‘Saks’ is to me. I am commonly known as ‘Saaks’.

13. Twould have drafted the response Mr Molefe wanted. I note from the hand written
note that my draft was amended after Mr Molefe consulted my immediate
supervisor (who would have been copied on my draft). I stand by the correctness

of the memorandum [ wrote at the time. [ also reiterate that I don’t recall Mr Molefe

o

/ 4



TRANSNET-03-027 BB16-SXM-025

asking me or putting me under any sort of pressure to effect the payment, (neither

did Mr Mkwanazi).

14. In paragraphs & - 10 of the memorandum to Mr Molefe, I explain how payment
was done in respect of the Mr Gama’s legal costs in relation to the Transnet
Bargaining Council matter. After such payment, as explained in the
memorandum, Mr Langa continued to ask that we pay the whole amount, and the
pressure from other people continued. I would have been after such payment that

a complaint was made to the DPE.
15. In paragraph 35 of the first affidavit I stated the following:

“35.  When I left Transnet the legal fees of Mr Gama had not yet been paid. Further,

when I (left] Transnet I had not approved such payment.”

16. When 1 so stated 1 was referring to any further payment that might have been
made in respect of legal fees, over and above what is reflected in the memoranda
armexed to the Mohlabi Affidavit. Any further payment would have been made

without my knowledge or after I left Transnet.
17. The documents annexed to the Mohlabi Affidavit have assisted in my recollection.

If there are other documents relating to the matter I would appreciate copies of the

same to assist further where deemed necessary.
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The Mahlangu Affidavit

18.I take note of the contents of Mahlangu's affidavit. I acknowledge that I referred
to him as a legal advisor to the Minister and should have correctly referred to him
as a Special Advisor. I meant no disrespect to his portfolio. It was a genuine error

on my part.

19. However, I expressly deny its contents where he disagrees with the averments I
made in my first affidavit. If he denies or does not recall there is nothing much I
can do about that. In any event, on the issue at hand, the payment of the fees, Mr

Mahlangu never interacted with me.

20. I therefore stand by the contents of my first affidavit.

-~
DepoKne'm—3

e
Thus signed and sworn to before me at /-' 134 /f /f'ﬂ/ M on this 31st day of

August 2020, the deponent having acknowledged that he knows and understands

the contents of the affidavit, which are true and correct and that he has no objection

LINDILE FALTHENIWA ¢
CTISING ATTORNEY
COMMISSIONER OF OATHS
9 SCHERWITZ ROAD
BEREA
EAST LONDON
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IN THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING
ORGANS OF STATE (“THE COMMISSION”)

AFFIDAVIT

|, the undersigned,

SIYABULELA XHANTI MAPOMA

do hereby state under oath:
1. 1am an adult male, and an advocate in private practice.

2.  The facts contained herein are both true and correct, and unless the context indicates

atherwise, within my personal knowledge and belief.

3. | have already deposed to two affidavits that are before the Commission — the first on

31 July 2020 and the second on 31 August 2020,

4.  In preparation for me giving evidence before the Commission on 14 October 2020, | held
a consultation with a member of the Transnet stream’s legal team and investigation
team, respectively, on the afternoon of 7 October 2020. Following the consultation, | was
invited to put up this further affidavit, which deals with two things: new documents; and

the payment of Mr Gama’s legal fees.
NEW DOCUMENTS

5. During to consultation referred to above, | was provided with three documents: a Deneys
Ref#tz consultation note dated 22 January 2010 (annexure SM1 hereto); an email that |

sent to Deneys Reitz on 14 February 2011 together with an attachment (annexure SM2

A
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hereto); and an email that Deneys Reitz sent to me on 15 February 2011 together with

an attachment (annexure SM3 hsereto).

In relation to annexure SM1, | confirm that | attended the meeting and that the note is
an accurate reflection of what transpired. In particular, | confirm that Mr Mkwanazi stated

what is recorded in paragraph 4 of the note at the outset of the caucus.

In relation to annexure SM2, | confim that | sent the email (and attachment) to Deneys
Reitz in order for them to finalise / settle the attachment, which | drafted at the request
of Mr Mkwanazi in preparation for the board meeting on 18 February 2011. In relation to
paragraph 7 of the attachment, Mr Mkwanazi himself had requested me to insert the
sentence reading: “The Chairman of the Board, with the support of the Shareholder
Minister has within his rights and obligations decided fo revisit the matter of the

disciplinary proceedings against Mr Gama.”

| mention in this regard that from the outset of my interactions with Mr Mkwanazi, he
made it clear to me that he had been instructed to reinstate Mr Gama, and that he
wanted to find a way to do so “cleany”. Although | did not consider it my place to ask

who had instructed him, | assumed that it must have been former President Zuma.

In relation to annexure SM3, 1 confirm that | received the email and attachment from
Deneys Reitz, with the attachment having been finalised / settled by them. It will be noted

that Deneys Reitz added new paragraphs 10 and 11.

Following receipt of the settied documsnt, | passed it on to Mr Mkwanazi, with it always
having been my understanding that he intended to table it (as his view) at the board

meeting on 16 February 2011. However, | do not know whether he did so.

PAYMENT OF LEGAL FEES

BB16-SXM-028

11. Clause 3.5 of the settlement agreement {(annexure B to my first affidavit) reads: B} N\

53:3’
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“Transnet will make a contribution equivalent to 75% of Mr Gama'’s taxed legal
costs incurred during Gama's High Court application and in respect of his unfair
dismissal dispute referred to the Transnet Bargaining Council.”

12. 1 wish to clarify the following.

12.1

12.2

12.3

Two payments were made to Langa Attorneys while | was at Transnet. Firstly,
they were paid R1 016 564.90 on 28 March 2011, being 75% of the taxed costs
incurred by Transnet (with Bowman Gilfillan and Eversheds) in the High Court
Iitigation. Secondly, they were paid R1 720 220.78 on 9 June 2011, being 75%
of the taxed costs (by a private tax consultant) incurred by Mr Gama in the High
Court litigation, his disciplinary inquiry and his referral to the Transnet Bargaining

Council,

Regarding the first payment, it came about as follows. Following my dealings with
Langa Attorneys (who presented a ridiculously inflated bill), | was opposed to
paying Mr Gama's fees. This was an unpopular decision and 1 came under
pressure within the organisation to finalise the issue. In this context, | held a
discussion with Mr Mkwanazi (who | dealt with closely on the issue), which
cuiminated in him instructing me to pay 75% of Transnet's taxed costs to Mr
Gama (on the basis that he had incurred liability for such costs). Given that | was
unhappy with this, | escalated the matter to Mr Singh, who approved of the
payment. | refer in this regard to my handwritten annotations dated 28 March
2011 on the various taxed bills attached to Ms Mohlabi’s sffidavit on costs. The
decision is also recorded in the memoranda to Mr Singh and Mr Molefe referred
to in paragraphs 10 and 12 of my second affidavit. None of the recipients ever

questioned the contents; to the contrary, they approved of the decision to pay.

Regarding the second payment, my interpretation of clause 3.5 of the settlement

agreement was that the costs incurred by Mr Gama at his disciplinary inquiry fell

A

BB16-SXM-029
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within the reach of “his unfair dismissal dispute referred lo the Transnet
Bargaining Council’, and that 756% of such taxed costs were payable. This was

also Mr Mkwanazi’s interpretation.

(
< siya HANTI MAPOMA

The deponent has acknowledged that he knows and understands the contents of this affidavit,
which was signed and swom to before me at EAST LONDON on this the 8" DAY of OCTOBER
2020, the regulations contained in Government Notice No R1258 of 21 July 1972, as
amended, and Government Notice No R1648 of 19 August 1977, as amended, having been

complied with.

COMMISSIONER OF OATHS

STATION COMMANDER

2020 -10- 08
GONUBIE ADNINISTRATION
57 YR AU RIPANCE

Sp———
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. DENEYS [REITZ
. ATTORMEYS
SMm |
CONSULTATION
NOTE
Siyabulela Mapoma (Transnet)
Mafika Mkhwanazi (Transnet)
) Thembe Langa

PRESENT: Siyabonga Gama

Sbu Gule

- Sabu Sangoni

TIME? 09h00
VENUE: Indaba Hotel - Fourways
REF: TNLES - S Gama : Settlement Negotiations
DATE: 22 January 2010

1. Sbu and'X met with Siyabulela Mapoma and Mafika Mkhwansazi during the course of
- the moming on Sahurday, 22 January 2011 to discuss the possibility of the settlement of
’ the impasse that exists surrounding the dismissal of Mr Gama from Transnet as the -~
Transnet Freight Rail Chief Executive.

9.  Themba Langa and Siyabonga Gama were also in attendance but we initially had a
caucus meeting between Sbu, Mr Mapoma, Mr Mkhwanazi and myself.

3. During the course of that discussion Mr Mapoma confirmed that the proposal that hed
been made from the Company {which has been rejected) stiil stands. There is no
counter-proposal.

4. Mr Mkhwanazi explained that be would like to assist Mr Gama where reasonably
possible. His intention is to bring him back into his (the Chairman’s) office. He wants
Mr Gama to assist him on a number of strategic issues. He however needs a good
motivation to do so. His view is that if he is provided with an opinion setting out that
there had been some unfairness towards Mr Gama, at the Board meeting on 16 Febroary
he would persuade the other Board members to make the decision to bring Mr Gama

back into the organisation.

140mT4,_1.000 _{, it
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5  He wag to discuss the details of such retumn to Transnet with Mr Gama in a one and one
meeting to be held between them. There are details however that he is unfamilier with

such as:
5.1 When Mr Gama was fired?
5.2 When Mr Gama was suspended and the like?

6. Once he is clear on those details he can then formulate 2 proposal. He confirmed with
Mr Mapoma that Mr Gama was the highest paid Executive at Transnet at the time of his
dismissal. However because he i3 not going back to Transnet (and as he wil! be in the
Chairman’s office) they would need to negotiate a lower remuneration package. He had
in mind that Mr Gama be paid on the same scale as Pradeep Maharaj.

7. Sbu explained his view that the “devil is in the detail.” Both parties agreed that he
ought to return to the Company. The problem is in which position he will be returning.
The other sticky point is the question of the remuneration. A further sticky point is that
of Mr Gama agreeing to resign after 6 months from his retum.

8.  Mr Mkhwanazi explained that the insistence that he resign after 6 months is no longer
an insistence of the Company. He said “it is not an issue anymare”.

9.  Sburesponded that a further complication would be that of Mr Gama agreeing not to be
a contender for the Group Chief Executive position.

10. Mr Mkhwanazi explained that the appointment of the new Group Chief Executive will
be made next Saturday (29 January 2011) and he is fully awaze that Mr Gama's name is
not on. the list of contenders that he was provided by the Minister.

11. Sbu also brought to Mr Mkhwanazi’s attention that there have been rumblings on the
issue of costs, Mr Gama and his attorney (Mr Langa) bave suggested that the Company
ought to assist in respect of the costs, both the costs that were awarded against him by
the Gauteng South High Court as well as a contribution towards his legal costs.

12.  Mr Mkhwanazi acknowledged this and added that when the new Group Chief Executive
starts, virtually all of the structures within the organisation will be turned around. He is
aware of 5 people who sit on the Executive Committee who will not have jobs
subsequent to the restructuring. His view is that Transnet Freight Rail has been 2 “non-
performer” for the last 7 years. He suspects that the new Gronp Chief Executive would
not put Mr Gama back into Transnet Freight Rail.

13. Sbu also mentioned (as discussed at the consultation with Dumisa and Kameshni) that
the timing of the settlement should perhaps be delayed (for public relations purposes)
until at least the conciliation stage in the Bargaining Council. The maiter is at this stage
still an internal matter and the Compeny has accepted and implemented the
recommendation of the chairman (Mark Antrobus) that he be dismissed.

14. 1t would appear that Mr Gama and Mr Langa do not take issue with the fact thai
Mr Gama is guilty of the complaints as charged, All they intend to challenge is the
sanction that was imposed.

$408974_1.00C Paga 2
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15. Mr Mapoms also suggested to Mr Mkhwanazi that insofar as there are alternative
positions to be considered for Mr Gama upon his return they could either consider the
Group Executive position in the Chairman’s office. The position i not a Junior
Executive position and is in fact a Senior Executive position. He also mentioned the
Chief Operating Officer position which has been vacant for sometime.

16. At that point the caucus ended so that Mr Mkhwanazi could meet alone with Mr Gama.

SABU SANGONI

B

1408a74_1, 000 Page 3 5“8;
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Anton beugh
From: Sivabulela.Mapoma@transnet.net
Sent: Monday, 14 February 2011 16:16
:::ach ments: g:lrLS lsJeLtE;esr‘::rﬂ ﬂh:bor’:;ry 20711.dec g M 2
Sbhu,

The Chair has asked that we prepare a two pager for him for the Board meeting. | have started the process. Please look
at the attachment and finalise / settle.

Saaks

oy

DISCLAIMER: The information contained in this communication is subject to copyright and intended only for
the use of swg@deneysreitz.co.za. Unauthorised use, disclosure, or copying is strictly prohibited, Should a
virus infection occur as a result of this communication the sender will not be liable. If you have received this

communication in error, please notify siyabulela.mapoma@transnet.net.

gt
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TRANSNET

£.X, Mapoma ; General Manager Group Legal Service x

Background.

The [nvestigations that preceded disciplinary action against Mr Gama related to two separate
procurement contracts. The first was the acquisition of the 50 "Like New” locomatives from
a joint venture known as the Electro —Mptive Sibanye Joint Venture (EMS Joint Venture). The
second was the procurement of security services from an entity known as General Nyanda
Risk Advisory Services (Pty) Ltd {"GNS").

In a letter dated 31 January 2008, the then Minister of Public Enterprises {Minister Alec
Erwin) requested the Transnet Board to Investigate allegations of corruption and
procurement irregularities relating to the procurement of locomotives. That letter followed a
“tip off” directed to the Public Service Commission relating to both the acquisition of the 50
“like New” locomotives and a separate procurement process for the acquisition of 212
locomotives.

On 1 December 2008, a separate complaint was referred to Transnet Internal Audit TIA)
through the fraud hotline Tip-Offs Anonymous, which Is an Independent organisation
contracted to Transnet to receive on confidentlal basis any complaints in refation to
Transnet. Complaints received via this hotline and involving fraud or corruption or very
sensltive matters are typically referred to TIA to investigate.

Investigatlons from these complaints led to the institution of disciplinary proceedings against
Mr Gama. The latter instituted High Court proceedings to interdict the disciplinary process.
The Application was dismissed with costs.

The disciplinary hearing took place over 14 days between 13 January and 25 February 2010
The findings were delivered on the 5% June 2010. The conclusion was that Mr Gama was
gullty of ail three charges presented | the enquiry (misconduct in relation.to the GNS
contract; miscanduct in relation to the 50 “Like New” contract; and making statement critical
of the motives, conduct and integrity of senior executives and members of the board which
were unjustified and unreasonable, and caltulated to cause harm).

The recommended sanction was summary dismissal. Mr Gama was then dismissed, and has
referred a dispute to the Transnet Bargaining Council alleging the dismissal was unfair. He
has adritted gulit of all three charges that he has been found guilty of, and the only ground
on which he claims that his dismissal was substantively unfalr is that dismlssal was not a fair
sanctlon. The bargalning councll arbfration that wil) determine this question has been
postponed indeflnitefy pending finalisation of the settlement negotiations between the

parties.

Settlement Negotiations.

7.

Transnet Limited
Registration Number
1590/000900/06

Drector ME Mgwenae* (Chairman and Acting Group Chief E;er.mm) MA fenuochl HD Grzendam NEP Gaadm MP Makuinganl B0 Mld\bunnﬂ)'r Mnynka

The current Transnet Board commenced its duties on the 13 December 2010, The Chalrman
of the Board, with the support of the Shareholder Minister has within his rights and
abligations decided to revisit the matter of the Disciplinary proceedings against Mr Gama.
This decision was Informed by a number of reasons stated hereunder.

Caritan Centre £.0. Box 72501

150 Commissianer Strwet Parkvlew, Johannesiurg

Johannesburg South Africa, 2122

001 T 4327 11 308 396243577
F +27 11 308 2348

H Mocla MP Moys MR Nishinpfa IM Shavma Prof JE Schwempp™ I8 Skosana £ Tshabwlala DU Tshepe A Siagh” {Actig Chief Finandal

“Exgrulive "Getmian

Group Compeay Secretaty! ANC Caba
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8. On the 22 December 2010, Transnet received a complaint from the Public Protector's cffice.
The complaint related mainly to the disciplinary processes followed in the Gama matter,
alleging unfairness in the manner in which he was treated. The complaint also covered other
areas In the business of Transnet. Transnet has employed a firm of attorneys and two firms
of auditors to Investigate the allegations made,

9, Risk Is always a part of litigation. It Is trite that the overriding consideration in determining
whether or not to settle a legal dispute Is the discounting of risk. A party discounts Its risk
taking Into account, amongst others, that despite its considered confidence in Its case there
Is always the risk that the presiding officer might come to a different conclusion than
anticipated.

10. The judicial processes are extremely sfow, and If one takes into account that the matter may
g0 up to the Constitutional Court {through the various appeal processes), and will take on the
average more than three years to be finalised, with no assurance of a success, the settlement
option was a factor to be considered.

11. There various Acting appointments in the company which were necessitated by the
suspension of Mr Gama in August 2009. Mr Tau Morwe has been actlng as the CEQ of TFR
since the suspension, Mr Karl Soctkwa has been Actlng in the place of Mr Morwe as CEO at
TPT, and Mr Mark Gregg — MacDonald has bean acting in the place of Mr Soclkwa as head of
Transnet Group Commercial.

12. These Acting appointments are not conducive to an effective operational environment and
contrlbute to instability. The re-instatement of Mr Gama would contribute to some stability
in the organisation, which is highly desirable considering that there Is a new Beard and there
will be a new GCE soon,

13. Good corporate governance requires stabllity and avoldance of long Acting appointments.

14, Mr Gama [s a highly experienced executive in the Transnet Executive and the company is still
in need of his skills as It embarks on the anticipated growth path and contribution to the
national fiscus and job creatior.

15. The company continues to Incur legal costs on the matter.

Solution

16. The sclution is the proposed settlement. [See the attached document).

A
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Anton Mzburgh -~
From: SABU SANGONI <sbs@deneysreitz.co.za>»
Sent: Tuesday, 15 February 2011 11:10 M 3
To: Siyabulela.Mapoma@transnet.net; Zola.Stephen@transnet.net S
Subject: TNL64 [IWOV-Deneys JHB.FID871233]
Attachments: TNLG4 Gama settlement 150211 - CLEAN.DOC
Dear Alt

Please find herewith the document which Mr Mapoma sent to us yesterday with our amendments.

Kind regards

Sabu Sangoni
Associate
Employment & Labour
. .eys Reltz Inc

Telephone: +27 11 685 8928
Telefax: +27 211301 3345

Switchboard: + 27 11 685 8500
15 Alice Lane, Sandton, 2146, South Africa PO Box 784903, Sandton, 2146, South Africa Reg No: 1984/003385/21

sabu.sangoni@deneysreitz.co.za<blocked::mailto:sabl.sangoni@deneysreltz.co.za>
www.deneysreitz.co.za<http://www.deneysreitz.co.za/>

BEFORE PRINTING THIS E-MAIL
Piease consider the environment

CONFIDENTIALITY CAUTION: This communlcation Is intended for the addressee only, is privileged and confidential and

unauthorised dissemination or copying is prohiblted.
If you have recelved it In error please notify us immediately and please destroy the original message.

S8
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Background.

1. The investigations that preceded disciplinary actlon agalnst Mr Gama related to two separate
procurement contracts. The first was the acquisition of the 50 “Like New” locomotives from
a joint venture known as the Electro —Motive Sibanye loint Venture {EMS Joint Venture). The
sacond was the procurement of securlty services from an entity known as General Nyanda

Risk Advisory Services (Pty) Ltd (“GN5*),

2. 1n a letter dated 31 January 2008, the then Minister of Public Enterprises (Minister Alec
Erwin] requested the Transnet Board to investigate allegations of corruption and
procurement irregularities relating to the procurement of locomotlves. That letter followed a
“p off* directed to the Public Service Commission relating to both the acquisition of the 50
"Like New” locomotives and a separate procurement process for the acquisition of 212

locomotives.

3. On 1 December 2008, a separate complaint was referred to Transnet Internal Audit TIA}
through the fraud hotline Tip-Offs Anonymous, which [s an independent organisation
contracted to Transhet to recelve on canfidential basis any complaints in relatlon to
Transnet. Complaints received via this hotline and invelving fraud or cerruption or very
sensltive matters are typically referred to TIA to investigate.

4. Investigations from these complaints led to the Institution of disciplinary proceedings against
Mr Gama. The latter instituted High Court proceedings to interdict the discipiinary process,

The Application was dismissed with costs.

5. The disciplinary hearing took place over 14 days between 13 January and 25 February 2010.
The findings were delivered on the 5 June 2010. The conclusion was that Mr Gama was
guitty of all three charges presented {misconduct In relation to the GNS contract; misconduct
in relation to the 50 “Like New” contract; and making statement critics! of the motives,
conduct and integrity of senior executives and members of the board which were unjustified
and unreasonable, and caiculated to cause harm).

6. The recommended sanction was summary dismissal. Mr Gama was then dismissed, and has
referred a dispute to the Transnet Bargaining Council alleging the dismissal was unfair. He
has admitted guilt of all three charges that he has been found guilty of, and the only ground
on which he claims that his dismissal was substantively unfalr Is that dismissal was not a fair
sanctlon. The bargaining council arbitratlon that will determine this question has been
postponed Indefinitely pending finalisation of the settlement negotiations between the

parties.

M
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Settlament Negotiations

7. The current Transnet Board commenced Its duties on the 13 December 2010. The Chairman
of the Board, with the suppart of the Shareholder Minister has within his rights and
abligations decided to revisit the matter of the Disciplinary proceedings against Mr Gama.
This decision was Informed by a number of reasons stated hereunder.

8. Onthe 22 Decembar 2010, Transnet received 3 complalnt from the Publie Protector’s office.
The complaint related mainly to the disciplinary processas followed In the Gama matter,
alleging unfairness [n the manner In which he was treated, The complalint also covered other
areas in the business of Transnet. Transnet has employed a flrm of attorneys and two firms
of auditors to investigate the allegations made.

9. Risk Is always a part of litigation. It is trite that the overriding conslderation in determining
whether or not to settle a fegal dispute is the discounting of risk. A party discounts its risk
taking into account, amongst others, that despite its considered confidence In its case there
is always the risk that the presiding offlcer might come to a different conclusion than

anticipated,

In the arbitration before the Bargainlng Council Mr Gama has challenged the
appropriateness of the sanction of dismissal. The issue of sanction is a very complex and
perplex matter to which there Is no clear and straightforward answer. Thls Is demonstrated
by, amongst other cases, the celebrated case of Sidumo v Rustenburg Platinum Minesiin
which the Labour Courts and the Consitutional Court on the one hand and the Supreme
Court of Appeals on the other hand came to different conclusions on sanction. The other
cases dealing with the issue of sanction which also demonstrate the complexity of
consideration of appropriate sanctlon are the Shoprite Checkers cases® In which the facts In
the two separate cases were simllar but the Labour Appeal Court In each of the cases came
to a different conclusion on sanction. In the one case the finding of the Labour Appeal Court
was endorsed by the Supreme Court of Appeal.

10

11. It Is accordingly our view that there Is a probability that the Bargaining Council or & court
considering the appropriateness of the sanction of dismissal of Mr Gama may reach the
conclusion that dismissal was not appropriate having regard to the challenge on sanction
advanced by him. In that instance the court may elther award compensation to Mr Gama or
find that a ltesser sanction ought toc have been imposed and therefore order his

reinstatement.

! Rustenburg Platimmn Mines Lidv CCMA & Others (2004) 1 BLLR 34 (LAC)

Sidumo and Another v Rustenbuyg Plarinum Mires Lid and Others (2006) ILT 2076 (SCA)
Sidumo and Another v Rustenburg Platinum Mines Lid and Others (2008) 2 All SA24 (CC).
2 Shoprite Checkers (Piy) Ltd v CCMA & others (2008) 9 BLLR 838 (LAC)

Shoprite Checkers (Pty) Ltd v CCMA & others (2008) 12 BLLR 1211 (LAC)

Shoprite Checkers (Ply) Ltd v CCMA and others (2009) 3 ALL SA 466 (SCA).
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12. The Judicial processes are extremely slow, and if one takes into account that the matter may

g0 up to the Constitutional Court {through the various appeal processes), and will take on the
average more than three years to be finalised, with no assurance of a success, the settlement

option was a factor to be considered.

13. There varlous Acting appointments in the company which were necessitated by the
suspension of Mr Gama In August 2009, Mr Tau Morwe has been acting as the CEO of TFR
since the suspension, Mr Karl Socikwa has been Acting in the place of Mr Morwe as CEO at
TPT, and Mr Mark Gregg — MacDonald has been acting In the place of Mr Socikwa as head of

Transnet Group Commercial,

14, These Acting appointments are not conducive ta an effective operational environment and
contribute to instability. The re-instatement of Mr Gama would contribute to same stability
In the organisatlon, which is highly desirable considering that there is a new Board and there

will be 2 new GCE sacon,
15. Good corporate governance requires stability and avoldance of long Acting appolntments,

16. Mr Gama Is a highly experienced executive in the Transnet Executive and the company is still
in need of his skills as it embarks on the anticipated growth path and contribution to the

national fiscus and job creation.
17, The company continues to incur legal costs on the matter.

Sclution

18. The solution Is the proposed settifement. {See the attached document).
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