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SUBMISSION BY REVEREND FRANK CHIKANE TO THE JUDICIAL
COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE,
CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS

' OF STATE

I, the undersigned,
FRANK CHIKANE

an aduit male, aged sixty-sight (68) — born on 3 January 1951 = and resident at

21/1 African  Wattie - Drive, Cariswald Estate, Walton Road, Midrand,

Johannesburg; hereby declare:
BACKGROUND AND EXPERIENCE

1 am currently the Intemational President of my Church, The Apostolic
Faith Mission (AFM) which has a presence in about thirty-four (34)
counities in six (6) continents of the world; a Presiding Pastor of the AFM
of Solith Africa at the Naledi ‘Assembly, Soweto; Vice-President of the
Solith African Council of Churches (SACC); a member of the Al Africa
Conference of Churches (AACC) Advisory Committee on Peace and
Security on the African continent; and, a Moderator of the Churches
Commission on Intemational Affairs (CCIA) of the World Council of

2

Churches (WCC).
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| am a former Special Advisor to the Deputy President of the Repubiic of
South Africa, Deputy President Thabo Mbeki (1995-1996); Director
General in the Deputy President's Office (1996-1999); Deputy Secretary
of the Cabinet of the Republic of South Africa (1998-1999); Director-
General in the Presidency, and Secretary of the Cabinet (1999 - June
2009), and the iast nine months or so were managed as a transitional
period based on a special contract providing for a phase out programme
as the Director-General and Secretary of the Cabinet, leaving me on a
short term contract to manage the transitional processes leading to the

April 2009 national elections and inauguration of the President so-elected

in May 2009.

I am a former pastor of the AFM in Kagiso, Mogale City (then,
Krugersdorp) (1976-1981); Technical Assistant at the Nuclear Physics
Research Unit (NPRU) at the University of Witwatersrand (1976-1979); a
- Director of the Kagiso Self Help Project (1980-1981), Coordinator and
then Director: Institute for Contextual Theology (ICT) (1981-1987); Deputy
President of the Soweto Civic Association (SCA) (1983-1985); Vice-
President of the United Democratic Front (UDF) (1983-1985); General
Secretary of the South African Council of Churches (SACC) (1987-1994);
and a Commissioner of the Independent Electoral Commission (IEC)

which was responsible for the first April 1994 democratic elections in

South Africa. 2 )
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QUALIFICATIONS

4 About academic qualffications: Besides my Diploma in Theology (Pan-
African Bible College, AFM) and an Executive Course for Senior
Managers in Government Prdgra'rﬁm'e (Kennedy School of Government,
Harvard University, 2004), | hold two Masters' Degrees. One on Religious
Studies (1992, Natal University, now KZN University), _él_'ncl the other is.in
Public Administration (1985, Kennedy School of Government, Harvard

University). The rest are honorary degrées.

MY SUBMISSION

My submission is primarily going to be. based on my personal knowledge

and experience about matters | have been asked to deal with,

I have also decided to rely on published material' which | penned whilst my
merriory was still relatively fresh about the matters or events related to the

interest of the Commission.

On the Themba; James Maseko matter; | have gone through the
Statemient | made to the Hawks when they were investigating the matter.
The Statement is herein attached as Anﬁe)(ufe 1. | havé no idea as to

where this case ended.
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PUBLISHED MATERIAL ON THE SUBJECT OF THE COMMIS SION

10

11

There are three Chapters in the two books | published after leaving
Government which deal with some of the aspects that concem this
Commission. This was based on my thiteen and a half years of
experience in Govemnment, including chairing the National Security
Committee (of senior security and intelligence officials) of the National

Security Council (executive level).

One Chapter is in Eight Days in September. The Removal of Thabo Mbeki
(Picador Africa, 2012) entitled “Conflating State and Parly: A National
Security Threat”, and, two are in The Things that Could Not be Said: From
A(ids) to Z(imbabwe) (Picador Africa, 2013) entitled “Colonialism in a New

Guise” and the “The Scourge of Corruption”.

At the beginning of the latter title, that is, Things that Could Not be Said, |
deal with the dilemma about things one could not say whilst in
Government, and the things ! cannot say even now which are still
classified in terms of the relevant legislation. My submission to this

Commission will also have the same limitation.

| shall refer to some of the aspects | deal with in these chapters and

others in these books.
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SIGNS AND SEEDS OF ‘STATE CAPTURE' DURING MY TIME IN

GOVERNMENT

12

13

14

15

The first indicator for me about the risk of capture of the State is contained
in my 'Chap'ter' on "C_briﬂéting State and Party: A.Natioﬁa] Security Threat"

in Eight Days in Sepltember, found in pages 166-190.

The first chalienge | noted was that, notwithstanding the fact that a non-
racil democratic South Afica was established in ferms of our new
Constitution, intelligence officers continued to report to their former
commanders during the apartheid days, and this affected both officers
from the Apaitheid system and those from the fiberation movements
(pages 166-179). This laid the seeds for a parallel intelligence service that
ended up.serving the inferests.of individual leaders or Ssctarian groups —
which is iileQéll-'a'n,c__! égaiﬁst the Constitution of the country - rather than

serving the State and the people of the country in terms of the law.

The second indicator for me was the belief (and even the thought) that the

President of the country could “use his powers to prevent or stop the

prosecution (of) or quash” cases (page 180), nowithstanding or

irespective of or outside the law and the Constitution.

Theé third for me relates to the décision by Qabiné_t t6 appeal against the

Nicholson judgement on the matter whic_h affected the former. Deputy
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President (Mr Jacob Zuma). Lawyers needed the decision of Cabinet o
make this appeal, but Minutes of Cabinet are classified and could not be
used in court. The practice to resoive this matter was for the Secretary of
the Cabinet to depose an Affidavit to confirm ‘the decision of Cabinet
without releasing the classified Minutes. To my shock there were some
who suggested | change the Minutes of Cabinet! My advice was that “only
Cabinet could rescind the decision” (page 182). Second, there was aiso
an appeal to me not {o dépose such an Affidavit, and my response was
that as long as the decision of Cabinet stood in the Cabinet Minutes | was
obliged to execute it” (page 182). | deposed the Affidavit after consuiting
the President who was President Motlanthe then. His response was ‘do

what is right Moruti’ and what you are expected to do as the Secretary of

Cabinet.

For me what mattered was the law and the Constitution. “Anything else
would border on corruption of the law to serve the interests of some
members of the party” (page 183). My compliance with the law cost me

dearly within the party, that is, the ANC, and as regards my future

thereinafter.

| say in the book that “If this level of corruption of the system had been

—————==——gchieved; it would mean that the integrity of the—state-would have been

totally compromised and a faction in a party or another entity would

effectively have taken control of the state. This would be the birth of a
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dictatorship or a country controlled by a mafia” (page 183) (my own
emphasis). | continue in the book to say that “The italian Mafia, which
ended up corrupting or compromising the police, prosecutors, the
judges and the political leadership to have their way or avoid being

brought to justice, comes into mind ...” (page 183) (my emphasis).

In the worst-case scenario ‘the whole of the cabinet and its president
are compromised, and syndicates operate without any fear. At this
point the citizens ... have lost thelr government, since the
querhmént now serves the interests of a particular syndicate or
mafia and not those of the people.” (page 185) (my own emphasis). |
continue to say that “Business too, may compromise key polfical Pi?yers
to ensure that the government serves their interésts at the expense of the

people” (page 185).(my own emphasis).

In my Chapter on “Waming Lights” in The Things that Could Not Be. Said, |

~ make a point that ‘Corruption is devastating. It can compromise

leaders to such an extent that they abandon their mission to serve
the people and instead serve their own Interests or the interests of
those who have compromised them or those who know that they

have been compromised” (page 144) (my own emphasis).

o=
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20 A rereading of my Chapter on “The Scourge of Corruption” in The Things

21

that Could Not Be Said, makes it clear that we understood the chailenge
the country was facing before the worst happened. In page 224 i
indicated that “private sector players were always ready with bags of
money to compromise one or other of the bureaucrats or political office
beareis if it sérved their interests”. In fact, whilst | was in government we
found that‘ “thare were a set of wealthy, highly placed international
and national business people who targeted the ieadership or
potential future leaders ... to befriend them ... corrupt them in
preparation for future deals.” In this regard “The involvement of
strategicaily placed senior comrades gave members of these

networks a sense of invincibility, and the practice, a certain credibility.”

(page 225) (own emphasis).

Pages 234-239 sum up the nature of the crisis we are facing. | refer here
to a warning | gave to the governing party based on my experience as a
deployee of the National Executive Committee (NEC) of the ANC in the
North West Province then. It was all about political control and/or businéss
influence for access to tenders, contracts and other deals. They even had
paratroopers, apparently with a budget to finance their violent and

7

disruptive activities (page 235).
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22 | conclude by Iadv’a'ricing a view about what is called political corruption

23

which | say is more toxic that the traditional understanding of
bureaucratic corruption. ! then submitted that poltical corruption *leads
to the worst forms of bureaucratic oorr_u_ption" (page 237). | maké the case
that it is intense’ and that it ‘can break the systen’ Corruption, 1 say,
“causes leaders to define themselves as being above and beyond the
law. They easily throw away the regulatory framework when it comes
to selfinterest. At this high level of corruption, no stone is left
unturned until the corrupt eléments control il the organs of the state
fo ensure that they serve their interests. This involves inflencing
judges, prosecutors and the police.” | sight cases that show as to *how
close we came tc_j.m_aking the institutions of the state part of the co Ffuption

project’, resulting in what | call a ‘matfia state. (pages 236-237),

At the -_'-é’."'"gzhéﬁt levels of corruption ‘involving syn‘diba'ted forms of
organized crime and mafia-style criminal activity, Systims an d
institutionis of law enforcement agencies can be captured by a
syndicate and manipulated in a way that serves their interests”,

(page 237).

THE INTERFASE BETWEEN PARTY AND GOVERNMENT

&
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My Chapter on “Conflating State and Party: A National Security Threat”, in

Eight Days in September deals effectively with this subject and the

challenges we face or faced.

Our Constitution for me is very clear about the separation of powers
between the legisiature, the judiciary and the executive. There is also a

clear separation between party political activity and Government.

Regarding the appointment of Cabinet, the Constitution is very clear that
the President appoints the Deputy President, cabinet ministers and deputy

ministers (Sections 91 and 93 of the Constitution).

Although | was not part of the processes of identification and selection of
Cabinet members as a member of the National Executive Committee
(NEC) of the ANC then, a Secretary of Cabinet, and Director-General in
the Presidency, | was aware that the President appointed Cabin-e'c
members after consultation with the Secretary-General of the Governing
party. The consuitations here did not take away the powers of the
President in terms of the Constitution. Appointments were ‘after
consultation with’ and not ‘in consultation with’. At no stage, during my
tenure as Director-General in the Presidency, did | have a feeling that the
President (that is, President Mandala and Mbeki) appointed Cabinet

ministers to advance other interests other than those of the Government

and the people of South Africa. @
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28 My only concern was the power dynamics within a party which could

29

30

influence - the appointment of Cabinet ministers and .- other officials of
Govemment. Thére was also the tension between the deployment policy
of the Governing party and the appointment of able and qualified officials
of Government in terms of the prescribed fules and regulations goveming
the appointment of such officials. During my time as Diréctor-Geher‘_al and
Secreta'ry of the Cabinet we were able to manage this dynamic and

tension within the framework of the law and the Constitutior;.

During the thirteen and a half years of my service in Governmient we
‘grappled’ with the “subtle difference between the role of the president as
head of state and that of head of government” (page 172). There were
times when the President acted as the Head of State. Ancther time as
Head of Government. And, at cther times as Head of the governing paity.
I-say in this -Chébter that “In this regard the presidents | served under —
Mandela, Mbeki and Motlanthe ~ had great respect for the Constitution
and also respected the subtle differenceés between party.and government

activity and between the state and the (ruling) party” (page 172).

The challenge in our governance system is managing these “different

apugy

‘centers’ of power in a manner that respect their .l'0|'$$ and responsibilities.
An emphasis of one against the other outside the national consfitutional
construct of the country can' reésult in disastrously co‘hseﬂu'e"hc'ias. This

includes deployment of staff within Govemment.
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One example for me among many others would be the way the ‘War of
Poverty’ (WOP) programme was developed and handled. In the transition
from President Motlanthe and President Zuma the design and
restructuring of the new Government was done at Luthuli House

(Headquarters of the ANC) without consulting or getting advice from those

who were in Government.

Ten years or so after the democratic government came into being a group
of women concluded that the policies and programmes of the democratic
government where not achieving the objective of eradicating poverty
(especially abject poverty) in the country as was expected. They
undertook a research projectin the country and internationally, and, based
on this research they reached a conclusion that one couid not eradicate
poverty with general policies on poverty. The only way they said was to
focus on ‘one family at a time’ until that family came out of poverty. A
programme was developed in this regard which was based on
collaborative strategies between the families, communities/civil society,
and local/provincial/national governments focusing on ‘one family at a
time’. It was also agreed that this would bring all sectors and departments
of government coordinated from the apex of Government, that is, the

Presidency. This Programme which got to be known as ‘War on Poverty’

G2

—

(WOP) was launched in August 2008.
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33  After retiring from Government, | facilitated a War on Poverty (WOP) pilot

34

35

programme in Region D1 of Soweto, within the Johannesburg municipality
as | had come to believe that this was the only way to d cal with abject
poverty in the courty. This brought the national government (Deputy
President's Office), the Gauteng Pfovinciall' Government and the
Johannesburg municipality together with the churches and civil society

entities in the Region, and affected families fo deal with poverty in the

Region (D1).

Uniike the transition from Presidents Mandela and Mbeki in 1999 which
was managed well between Governmeént and the governing party, the
transition from Presidents Motlanthe to Zuma was managed from the party
headquarters without an input from Govemment or use of the weatth of
experience within Government: As .al-_r'e.'sfu_l't-,;_gﬁd not withstanding available
information that poverty had become deeper in some of the n‘jajo_r.cmg.s iﬁ
the country, the ‘War on 'PQV,E!ﬁy* : 'PrbgraMiﬁé was moved to the
Department of Rural Development. This cut off the Urban Renewal and

Development part of the Programme.

Given the ‘War on ‘Poverty’ pilot programime my Church (The AFM of
South Affica - Naledi Assembly) was pursuing together with other
churches and civil society groups in Region_l:')-1 of Soweto, we_fOllbwéd the
Programme to the Rural Development Qéﬁé'rhﬁEnf (whils béiﬁ'é Urban),

As we did so it became clear to us that the Departrment _re'a_ll_y did hot know
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as to what to do with this programme as it did not fit in within their strategic
plans, philosophic perspectives and systems. Within a short space of time
the WOP staff was redeployed within the programmes of the Rural
Development Programme and the Soweto Programme fell of the radar
screen. As a result, poverty has become deeper in some of the

communities that would have benefited from the Programme.

ON THE GUPTAS MATTER

36

37

38

Unti! the 2013 Waterkloof scandal many of us would not have known the
Gupta family in the way we have come to know it. Earlier interactions with

them would have been considered as ‘innocent’ and ‘normal’ interactions.

One of these wouid have been my encounter with them, particularly their
mother, per invitation of one of my family members who said that they
wanted to introduce me to their mother who had an extra-ordinary project
of supporting the Sahara Computers staff in terms of their social
responsibility as a company. This happened without any suspicion of what

their interests wouid have been in terms of their long-term interests.

My recollection is that my first direct encounter with the Guptas within
Government is when | saw their names in the list of confirmed guests for a
State Banguet where the number of invitees was normaily very tight with

fimited space. | checked with the Protocol Officers as it was strange for
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me to have more than two family members in a State Banquet sitting
together. | was told that they were invited by one of the Ministers. |
expressed a concem about this matter as we could not even have both
the Chair and the CEO of the large State-Owned Enterprises (So_Es) in
one State Banquet Again, there was no suspicion about what their

intentions would have been except that they were guests of a Minister

i have come to know as well that Ajay Gupta served as a member of the
international Marketing Council of South Africa (IMC) since 2006, Again,
no alarm was raised about this. appointment during my term in
Government. One of course would not have known about the happenings

within the business of the IMC.

Another event was the world premiere of the movie ‘Gandhi My Father
(produced by Anil Kapoor) in July 2007 where President Mbéki was a
speaker, It also did not 'ra'iég.-' an alarm about the Guptas and their

intentions.

| would like to state that during my tenure as ﬁire(btotée_en;'epg;_ in the
Presidency | do not remember any activity that would: have
suggested that the Guptas had any influence in’relation to _thé
Government and appointments of people into influential Government

positions.
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THE JAMES MASEKO MATTER

42

43

44

i have known James Maseko, first as a comrade in the struggle for the
liberation of our people and the country; second as a member of
Parliament; third, as the Superintendent general of the Gauteng
Department of Education; fourth as the Director-General of the

Department of Public Works; and then as CEO of Government

Communication and Information Systems (GCIS).

I worked with him like ali Directors-General during the time when he was.
Director-General at the national level as | was the leader and Chair of the
Forum of Directors-General of South Africa (FOSAD), which includes
Directors-General of national departments and Provincial Governments. it

is within this Forum that we integrated and coordinated the work of

Government together.

As the Secretary of Cabinet, the Director-General in the Presidency and
head of FOSAD | assisted the President in dealing with matters affecting
DGs, particularly the relationships between DGs, Ministers and Deputy
Ministers. In this regard | was not surprised when Themba Maseko

consulted with me and sought advice when he was confronted by a

€

s

situation that could put him at loggerheads with the President,
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45 When Themba Maseko was asked by the President (Zuma) to visit the

46

Guptas at their home and assist them on matters they had an interest in,
Maseko consulted me and asked for advice as to how he should handie
this situation as he expected that he may bé asked to do something
imegular and uniawful. My advice to him was that he could not
countermand the President until he is asked to do anything that is irregular
or uniawful. He went to the Gupfas’ home. After the meeting, he contacted
me again to say that what he suspected would happen had Jjust happened.
At that stage | advised that he had the right not to comply with any illegal
or unlawful command by the President or any official of Governme'nt'
using Section 199(6) of the Constltution whach is used within the context of
the Security Services. We agreed that this was a risky position as he could

lose_his job, but that he had no p.pt.lon unless if he compromised: his

integrity.

Sometime fater he contacted me again and said that the Guptas had told
him that if he did not comply or deliver on what they were asking him to do
he would not be DG by Wednesday that week. Indeed, after the
Wednesday Cabinet meeting he informed me that he was ..i”d?éd
femoved as DG or CEO of GCIS. That call from Themba Masako that
day cdny__inc'e_de me beyond any doubt that the Guptas 'di'ctataed' as to
what happened in Govemment From my expenence action to remove a

DG m the manner it was done would have normally mvolved the President
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and at ieast the Minister responsible for the Department where the DG is
removed from. The third Cabinet member in this regard would be the

Minister for Public Service and Administration.

With evidence that has come to the attention of this Commission and the
public § am now convinced that the Gupta family was not an accident
of history. The effort to reach out to me and many others directly or
through family members suggest that there was a more intelligent
operation to reach out to leaders who were strategically placed or
had the potential to occupy strategic positions in the future or their
relatives, including children; and create relationships, or corrupt
them in preparation for a larger project to capture the state and use it

for personal gain or for the benefit of those who collaborated with

them.

if such an intelligent operation was in place | would have been surprised i
our national intelligence services would have missed it. If they did |
would say that we had no intelligence service and thus very vulnerable as
a country. My expectation is that the intelligence agencies must have had
this information except that it would be within the realm of classified
information.  Public information we have now is that two key senior

intelligence officers did report this matter to the President, but it did cost

<4
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them their jobs. For the purposes of this Commission there should be a

legal way in which this could be confirmed.

SIGNED AND SWORN TO BEFORE ME AT CANTWR| o\ by
THIS 3.8 DAY OF MAY 2019, THE DEPONENT HAVING
ACKNOWLEDGED IN MY PRESENCE THAT HE/SHE KNOWS AND
UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, THE PROVISIONS
OF GOVERNMENT GAZETTE R1478 OF 11 JULY 1980 AS AMENDED BY
GOVERNMENT GAZETTE R774 OF 20 APRIL 1982, CONCERNING THE
TAKING OF THE OATH, HAVING BEEN COMPLIED WITH, |

%&M -

@ dMﬂﬁSlONER OF OATHS

CAPAGITY: GRIEAF- Sﬁdla ﬂ‘g AF\ OF S A
FULL NaMES: Hef Sheois Selyeman

CERT|NED ATRUE COPY OF THE ORIGINAL

PHYSICAL ADDRESS:

T CONMISSIONEROF OATHS. . | -
. SDI HENRI WEIDENMAN
BUNDING NO. 14; CENTRAL OFFICE PARK, 257 JEAN AVENUE,

CENTURION, GAUTENG; SOUTH AFRICA:
{012) 54404850
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From: Rika Anker <Rika.Anker@dha.gov.za>

Sent: Friday, 27 September 2019 08:58
Subject: RE: Request for Information/Home Affairs

Morning,
The Commission enquiry on flight LMGO1 on the 25 January 2011 from Waterkloof refers.

it has been established that the flight was indeed a departure for Switzerland and the official cleared it
erroneously as an arrival flight (the complete flight).

The system will be updated.

Trust the above to be of assistance.,

Regards,

Rika Anker
Chief Director; Port Control
Ted: (012) 4064126

From: Rika Anker <Rika.Anker@dha.gov.za>
Sent: Wednesday, 18 September 2019 14:18
Subject: Fwd: Request for Information/Home Affairs

Dear Sir

REQUEST FOR INFORMATION REQUIRED FOR PURPOSES OF THE JUDICIAL
COMMISSION OF ENQUIRY INTO ALLEGATIONS OF STATE CAPTURE, CORRUPTION
AND FRAUD IN THE PUBLIC SECTOR, INCLUDING ORGANS OF STATE

. The countries of origin and destination are unfortunately not available on the departmental

systems.
. According to the National Population Register all the passports utilised during the mentioned

period are diplomatic passports.
. Although the transport or flight number indicates LMG 1/01, ihe department cannot confirm if

this is an official aircraft.
. No movements could be traced for Nonhlanhla Ellen Ngcobo nee Majeke and Mogotladi

Raesibe Mogano for the requested period.

An MS Excel sheet with the movements for the other travellers during the period 01 Jan 2011
to 28 Feb 2011 is attached.

Trust the above to be in order.
Regards,
Rika Anker

Chief Director; Port Control
Tel: (012) 4064126
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MINISTER
LABOUR
REPUBLIC OF SOUTH AFRICA

Privals Bog X488, PHETONJ\,MNMMM.MSSMnMPHEmmTﬂ: {012) 362 0820 Fax: (012) 220 1 g4z
Privale fag X9050, Cops Town 8000 - 120 Pigin Simsl, 12th Flocr, GAPE TOWN Tek 021} 488 7180 Faxe: [21) 462 28% wwwaaboirgoy 2

Mr MdJ Manyi
PO Box 6021
Rivonia

2128

Dear Mr Maryi

I have pleasure in informing you of your appointment on a term of three vears to
the post of Director-General: Labour on an all-inclusive remuneration package of
R1 208,622 per annum with effect from the 1 September 2009. Vour
appointment will be based on twelve calendar months probation.

The all-inclusive remuneration package consists of a basic salary, the State’s
contribution to Government Employees Pendion Fund and a flexible portion. The
flexible portion must be structured in termd of the guidelines that are contained
in the Senior Management Handbook attached as Annexure A. The relevant
forms for this puxpose are also attached and should be returned to Dy SM
Mahlase, Senior Executive Manager: Human Resources Management. at Head

Office in Pretoris. _

You will be required to enter into a performance agreement within one month of
your appointrent and you are also required to complete the attached financia]
disclosure form. :

Please contact Mr Mdladlana on telephone (021) 466 7162 within 5 days of
receiving this letter and indicate your acceptance of this offey of employment.

May 1 take this opportunity to congratulate you on your achievement. I trust

that you will be happy and successful in your new sphere of employment.

15 Mdladlana, MP

"M 'inister of Labour

/ Date:.s!.‘[p.ff.?pq

13

e e ———
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MINISTER
LABOUR
REPUBLIC OF SOUTH AFRICA

Privala Bag X489, PRAETORLA, 0007 = Labara Moute. 215 Schoemsh Sreet, PRETORIA Tal: N2 382 9620 Fax: (9124 220 tHag
Privale Bag X9090. Capa Town BODD + 130 Plein Syasl, 12ih Fioow, CAPE TOWM Tek: (021} 486 160 Fax: 021} 852 2p3p m-'ﬂhuu\;.gmza

Mr. S. Morotoba

Deputy Director-General: Labour
Private Bag X 117

PRETORIA

0001

Dear Mr. Morotoba

By virtue of the powers vested in me as the Minister of Labousr, it is with great
pleasre o advise you of my decision to appoint you as acting Director-General:
Labour with effect from the 4™ June 2010 until further notice.

During this period you are required to perform the functions, duties and
delegations pertaining to the post in accordance with prescribed Public Service

Regulations.

itis trusted that you will experience achievement and full satisfaction in the
caurse of this assignment.

VS MDLADLANA, MP
/mISTER OF LABOUR

DATE.£t.. Hbar €. .. o0/

‘F/ e/wrc-
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Commuted overtime is payable to Medical Doctors and Specialists, at
the rates and on the conditions determined by the National Department
of Health and the SANDF respectively.

CASH PAYMENT FOR ADDITIONAL QUALIFICATIONS

6.1 Asof January 1, 1999 if -

(1) a member had enteredhinto studies for an additional or higher
qualification; and

(2}  item 14.0 of the Personnel Administrative Standard that applied
1o him or her on that date provided a cash award for completion

of those studias,

the EA will pay the member the cash award when the member complies
with the requirements laid down in the relevant Personnel

Administrative Standard.

CONTRACT WORKERS

The remuneration of a member on a contract with a fixed term will be equal to
the remuneration package of an equivalent permanent worker, which derives

from -

7.1 evaluation of the job in line with the PSR; or

7.2 the remuneration package of a similar existing position.

PENSION BENEFITS
Members qualify for pension benefits as contained in the Rules of the GEPF.

ADDITIONAL COMPENSATION TO HEADS OF DEPARTMENT (amended
w.e.f 1 April 2003)

9.1 A non-pensionable Head of Department allowance is payable to a
member who is designated as a Head of Department. This monthly
allowancs is calculated as 10% of the member's annual all-inclusive
rermuneration package, divided by twelve and Is payable for the time
that a member is designated as a Head of Department.

8.2 For acling In a vacant and funded designated HoD post, as
contemplated in Schedules 1, 2 and 3 of the Public Service Act, 1994,
the HoD aliowance is payable in addition to the acting allowance
referred to in paragraph 10, calculated at 10% of the mernber's current
inclusive flexible remuneration package. The HoD aliowance is

$MS Handbook Chapler 3 Remuneration and conditions of Senvice 11212003

e e e
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9 ADDITIONAL COMPENSATiONj TO HEADS OF DEPARTMENT (amended
w.ed1 April 2003)

9.1

8.2

9.3

9.4

8.5

8.6

8.7

A ronpensionable Head of Department aliowancs is payable to g
manberwhoisdesignaredasaHeadofDepamem This monthly
dlowance ks calculated as 10% of the members annual alkinclusive
refﬂﬂnetaﬁonpackage.dhﬂdedbymmandispayabieformeﬁma
matamemberisdesignaﬁedasaHeadofDepemnem

ForactinginavacantandfdndeddwgmtedHonost,as
contemplated in Schedules 1, 2 and 3 of the Public Servics Act 1994,
the HoD allowance is payabe In addition to the acting allowance
referred (0 in paragraph 10, caleulatsd at 10% of the member's cumrent
indusive flaxible  remuneration package. The HoD allowance Is
payab!ewrtheffedﬁomﬂwedatethemembarisapmmed i writing, to

actin the vacent designated HoD position.

mmofanyomerabsemesofmed_esignatedﬂw(e,g.dueto
vacation, sick, special or study leave), excluding maternity leave, the
paymert of the HoD afiowance must be terminated with effect from the
date of commencement of absence, provided that the  period of
absenoeisgaingtobabngerﬁnansoconﬁnmwdays. The Hab
gllowance is payable to & member who is appoirked, in wilting, to act in
the designated HoD positon with effect from the date of temination,
provided that the period of acting in the designated HoD posiion is
going to be longer than 30 continuous days.

In cases of matemity leave, the payment of the HoD allowance must
not be terminated Jor the incumbert of the pasition. However tha HoD

allowance Is similady paysbls lo a member who is appoirted In wrtiing
toadinﬂmdesignatedHonoaiﬁoaneﬁedﬁmﬂwedaﬁeof
commencement of malemity leave, provided that the perod of actng in
the designated HoD position is going to be longer than 30 continuoys

In the circumstances referred to in -paragraphs 9.3, 9.4 and 9.5 above,
the acting allowance referred to in paragraph 101 Is not payable
because the past is not vacant,

if the payment of the HoD allowance to a member who acts in g
designated HoD pasifion referred to in paragraph 8.2 commences after
the F' day or terminates before the last day of a month, the dally tariff Is
calculated by dividing the annual amount by 12 (number of maonths per
year) and then by the number of days for the specific month,

148 Handbaok Chapter 3 Remuneration and condilions of Service 1/12/2003
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a payable with effect from the date the member is appointed, in writing, 1o
actin the vacant designated HoD position,

94 In cases of any other absences of the designated HoD (e.9. due to
vacation, sick, special or studyvieave}, excluding maternity leave, the
paymant of the HoD allowance must be terminated with effect from the
date of commencement of absence, provided that the periog of
absence is going to be longer than 30 continuous days. The HoD
allowance is payable to a member who is appointed, in writing, to act in
the designated HoD position with effact from the date of temination,
provided that the pericd of acting in the designated Hop position is
going to be longer than 30 continuous days.

8.5 In cases of matemity leave, the payment of the HoD allowance must
not be terminated for the incumbent of the position. However the HoD
allowance is similarly payable to a member who is appointed in writing
fo act in the designated HoD position with effect from the date of

commencement of maternity leave, provided that the period of acting in
the designated HoD position is going te bs longer than 30 continuous

days,

9.8 In the circumstances referred to in paragiaphs 9.3, 9.4 and 9.5 above,
the acting allowance referred to in paragraph 10 is not payable
because the post is not vacant,

8.7 If the payment of the HoD allowance to a member who acts jn a
designated HoD position referred to in paragraph 9.2 commences after
the 1™ day or terminates before the fast day of a month, the daily taritf is
calculated by dividing the annual amount by 12 (number of months per
year) and then by the number of days for the specific month.

9.8 Al HoD confracts must be amended to provide for the termination of

must be with effect from 1 Apsit 2003.

10.  ACTING ALLOWANCE (implemented as of 1 April 2003)

10.1 A member appointed in wiiting to act in a higher post, by a person duly
authorised, shall be paid an acting allowance, provided that ~

(1) the higher post in which he/she is acting is vacant and funded,
and

(2) the period of appointment is uninterrupted and longer than 6 (six)
weeks.

SMS Handbook Chapler 3 Remuneration and conditions of Service 1/12/2003
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TR o
L“"'# SIGNING OF FINANCIAL DISCLOSURE FRAMEWORK FORMS Of
SENIOR MANAGERS (SMS) FOR 2009/10 YEAR

PRETORIA

1. PURPOSE:;

To obtain your signature on the Financisl Disclosure Framework forms
o be submitted to the Public Service Commission regarding the
disclosure of financial interests by Senior Management Service (SMS)

s,

within the Departiment.
2. DISCUSSION

i : 2.1 Chapter 3 C.1 of the Public Service Regulations stipulates thag every
designated employee shall not Jater than 30 April of each year, disclose
to the relevant Executive Authority particulars of all her or his registrable
interests in respect of the period 1 April of the previous year to 31
March of the year in question for submission, not later than the 31 May
of the reporting year, to the Public Service Commission aftey being
signed by the relevant Executive Authority.

2.2 Any person who assumes duty as a designated employee after 1 April
in a year shall make such disciosure within 30 days after assumption of
duty in respect of the period of 12 months preceding hisher assumption

of duty.

2.3 In view of the above the Public Service Commission has introduced the
Financial Disclosure Fremework. This Framework is only applicable to
all members of the SMS. For the purpose of this Framework, members
of the SMS are referred to as designated employees. The purpose of

L
i ethics given the fact that designated employees are entrusted with
- public funds. This Framework is also aimed at preventing conflict of
interests by requiring designated employees to disclose their financial .

A.. 24 inorder fo comply with the conditions as prescribed in sub-paragraphs
-1 and 2.2 above, the Human Resources Circular Minute No. Q2 of
2010 aftached as Annexure A was distributed to all members of the

SMS throughout the Department.
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SIGNING OF FINANCIAL DISCLOSURE FRAMEWORK FORMS OF
SENIOR MANAGERS (SMS) FOR 2009/10 YEAR

2.5 The name list and Financial Disclosure Framework forms received are
hereby submitied for your information and signature as Annexure B,

2.6 Alist of members that have not submitted is attached as Annexure C.

3.  COMMUNICATION IMPLICATIONS
==V VLA TIUN IMPLICATIONS

The Financial Disclosure Framework forms will be Submitted to the
Public Service Commission once the Minister has signed them.

4  FINANCIAL IMPLICATIONS
None.

5. RECOMMENDATION

it is recommended that the Minister sign the Financiaj Disclosure
Framework, or/ms on page 5 of each form in Annexure B,

FINANCIAL DISEEOSURIE FRAMEWORK FORMS ATTACHED As
/SIBNPD/ NOT SIGNED

K
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PRIVAATSAK/PRIVATE BAG X117

i ThY OF LASOUR 00 -10-12
DEPARTMENT OF LABQUR FHETO_RIAOON __
200 -1 13 DEFT. OF LABQUR | gp

VAT 3AG X 9050
CEPETOWN

Termination of the Head of Depariment allowance to the suspended Director-General
of the Department, Mr MJ Manyi and the payment of the alfowance to the current
acting Director-General. Mr Morotoba.

1

2.2

2.3

24

3.1

Purpose
To request the Minister to approve termination of the HoD allowance to the
suspended Director-General, Mr MJ Manyi and payment of the allowance to Mr

Morctoba.

Discussion

The Director-General of the Department of Labour, Mr Manyi was suspended with
effect from 04 June 2010. Subsequent to his suspension, Mr S Morotoba, was
appointed o act as the Acting Director-General from 04 June 2010.

In terms of Paragraph 9.3, Chapter 3 of the SMS Handbook ‘In case of suspension of
the designated HoD, the payment to the HoD allowance must be terminated with
effect from the date of suspension. The HoD allowance is payable with effect from
this date to the member who is appointed, in writing, to act in the designated HoD

position’.

The HoD allowance to Mr Manyi will be terminated on Persal with effect from 01
October 2010. The continued payment of HOD allowance to Mr Manyi from 04 June
2010 to date has created an overpayment of R40980.70. This overpayment will be
recovered frem his salary.

After termination of the allowance from Mr Manyi, the Department will pay Mr
Morotoba (Acting Director- General) the HOD allowance with effect from 04 June

2010.

Recommendation

it is recommended that the Minister signs the letter addressed to Mr Manyl in respect
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“mination of the Head of Department allowance to the suspended Director-Generai

or the Department, Mr MJ Manyi and the payment of the allowance to the current
acting Director-General: Mr Morotoba

of the termination of the HoD aliowance and that;

3.2 The Minister gives approval for the payment of the HoD allowance to the Acting
Director-General, Mr S Morotoba.

dua

- . | - »
mﬁﬁﬁﬁfnﬁw Coromte Servioss ™

Date:?-.@l.!?...././..@../.{.__ '
@&Lﬂt&r of termination.ef the HoD allowance approved / oved @t

™ - ,
> Payment of#h€ HoD allowance to the Actir gBifector-General approved/ not approved
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labour

Department;

Labour

REPUBLIC OF SOUTH AFRICA

Peivate Bag X117, PRETORIA, 0001. Laborla Houss, 215 Sohoeman Street, PRETORA
Tel: {042) 309 4000, Fax: (042} 320 5129, www.dabour.gov.za

Mr S Sets
309 4477
SPf

Mr MJ Manyi

P OBOX 6021

RIVONIA

Dear Mr Manyi

RECOVERY OF HEAD OF DEPARTMENT ALLOWANCE: YOURSELF

You are hereby reminded that as Head of Department you are entitted to a Head of
Department Allowance of R10 631.10 per month.

However, this allowance is terminated as soon as the Head of Department is suspended.
This is in line with Paragraph 9.3 of Chapter 3 of the Senior Management Service
Handbook. in order to comply with the provision of paragraph 9.3 mentioned above, your
allowance has to be terminated without delay since you did not qualify for the allowance
from 04 June 2010 to date due to your suspension. You will therefore not continue to

receive the allowance.

Note that the continuous payment of the Head of Department Allowance to your salary from
4 June 2010 to 30 September 2010 has resulted in an oveérpayment amounting to
R40 980.70 and this amount will be recovered from your salary,

Kindly note that the R40 980.70 overpayment will be recovered from your salary in three
months installments of R13 660.23 with effect from 01 October 2010, Your Qctober salary

will also be adjusted accordingly.

Yours Sincerely,

77 G ay aa o

/@q e Acting Director-General: Labour

Dale.. u&&/g/:/é&g”

Oeganemenl van Arbeid + Depanm | ol Labiow + Umnidygr tSabant! + [Sebe lezeMissban » MOYaNgo wezeMisabens -
Medome - Lelaphe la Messbats) + Latuaha la Medire - LiTka b Terisobentl+ Muhasho w 2we Mishores s 1o ml'“ oMo ya Mareco ya
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WINISTER
REPUBLIC OF SOUTH AFRICA

Privalle Bag X455, PRETORA, GBOT » Laboria House, 215 Sebosninn Svest, PRETORIA Yol {(2) B2 4620 Fax: (01
rvase Bag X8000, CAPE TOWN, 8034 126 Pisin Sireet, 1261 Placs, CAFE TOWRN Tek {01} 206 7480 mmtaf&mewm&cua

Mr Manyi , :
Dear Sir :
PIOBATIONARY PERIOD: ¥OURSELF
Recsipt of & letter dated 26 October 2010 frorr your Attomeys is heraby
acknowiedged and contents thereof noted. CoE :

16 notmy intention to deal with légal conlentions ophtgined therein as thase wil
be dealt with by my legal representaiives at an appropriate stége. Suffice it fo
state that your cantentions appear to me to be based On 8n erToReOUs
understanding of the Public Service Act. :

if t understand your representations properly you maintain that 1 do not have the

power to decide whether or not your probationary pesicd shoilld be confirmed or
not. In my view this corfention is based ah a misreading of the Public Service Act

and the necessaty legislation governing your empléyngant aridl is faulty.

Nofwithstanding your senitentions | have' decided © c&_lisideﬁ.a,s I am of the view
that | am duty :bound fo do 8o, whether or m& your appoiniment should be

confirmed.

Regard being had to the raasons set out hereunder | have d:;acided, not to confirm
your probationary period. This decisian was faken after careful consideration of

the fact that:
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In ferms of the SMS Handbook ard fRegut?tions you were
supposed Yo have entered into a perfarmanae ag:freement not later
shan three months afler assumption of duty. Despite my reminders
1 you o do 50 you failed to arrange for {nis agreement timeously
as you only signed it on the 4™ March 2010.

Your Performance Review Form on which you seem to rely which
wie signed by you on ¥ Apr 2010 j@ a far cry from this
requirernant. -

On 4 June 2010 you were placsd on precautiondry suspension due
o yoir conduct which beeame unbegrable By that date &
performance assessment should have been done, This was not
done. It shouki be noted fhat the enua is dn you to prove that you
are a fit ant proper person to be appoiqted in the Public Service
and not vice versa.

The charges prefarred against you, fo which you have fully
resporded by a letter from your attomeys datecl 4 August 2010, are
serious enough not fo be ignored in taking a decision whether or
not to confirm your probationary petiod. . Mﬁ\m{gh no decision has
been taken in regad to these chargep - it is ciear from your respofise

thereto that fhisy ate rmt unfmhd& chargea They ramain .

allegations. of @ s&rious rfa{una;

Yau have throughout your probatioary period and up to this date
undermined my authority over you. fi’o-uf even went to the extent of
appealing to various entities il,iclui:iing the Public Service
Commission making unfounded aflegations which go into the arena
of insubardination claiming, amongst others, that | am “prejudiced
against’ you and that my conduct “falis short of the requirements of
legality” and that | “took the law inta” my “own hands by developing
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charges that would , hopefully give effect to my “premeditated
intention to “dismiss” you.

The conduct set out in the preceding paragraph’ spesiks for itself
and regardisss of whether or not it has substance demonstrates
that the trust relationship between me | and you is compietely
destroysd especially when yéu dont sven fecognize that 1am your
Executive Authotly. You mhmin that you mry have to sign a
ocontract with the Minister of Pubhc Slen;ie.e aﬁﬁ ﬁﬂminiesélratfon That
stiitude Is not only contéinptydus but.is & ‘consequence of
ignorance of the laws under which you ére emplayed.

.
]

in the circumstances | have deciﬂed? not 5fto confirm  your
probationary appointment. ' ;

The effect of this decision is thal you will not be regarded as an
employee of the Department of Labour'beyond 3@ November 2010.
Accordingly you must retum all Govemmant pfcpeﬂy in your
possession by the said date. _. ,
You are hereby advised that you have a ﬁght to" refer my decision
to the Public Service Bargaining Councﬂ if you dgre ot satisfied
therewitth. i

Yours faithfully

i

MMS MDLADLANA, MP
MINISTER OF LABOUR

29 (Otber F0L0O

(%
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23/11 2010 15:59 FAX MV’ C[/\_,_. : !QE @001./001

434 office of the‘\éf:te Atfo ),,e\,{«ch

Pretona

Manaka Meighis
8" Ficor
187 Andiles Street

Tel:  (Switchboard): (012) 300 1500
(Oirect Lins): 531?)30915&
(Secretary):  (012) 309 1572

ks: (012) 328 288073

W’MMWZNPM
Your Ref. DG3/00/10 NP

CHiEF LECKCRBIN AR Sons /&;4%

DEPARTMENT OF LABUR
PRIVATE BAG X117
PRETORIA

0001

FAX 012 320 5129
ATT: N. PHASHA

RE: THE MINISTER CI° LABOUR / THE DIRECTOR GENERALL:
DEPARTMENT O LABOUR

We refer 10 the abovi: matter and wish to confirm that in tearms of the
proceedings of the 48" October 2010 in which Mr. Many!s ilegal
representatives were informed that Mr. Manyl’s probation will not be
confirmed, Mr. Manyi':: employment will effactively be terminated at the

end of November 2010

The above developmeats have also been confirmed in a letter written fo
Mr, Manyi by the Minisler on the 28™ October 2010,

b e

Fyou find the ahove in order.

FOR: STATE ATTORNI:Y (PRETORIA)

Access o Justice for AR Always quote my reference numbar
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GRS 819209 81192092 (Z238)

ADVICE OF TERMINATION/ STOP OF SALARY
.

r 2

I [
IDEPARTMENT OF LABOUR Tel No. (012) 3?4534 \j
Date:26/11/10,/

| Reference Number:  SP/22069097 ]
THE CHIEF FINANCIAL OFFICER: 010/ N o ¢
FINANCIAL MANAGEMENT '
[ I 1
Surname MANY]
| First namey MJ
Natureofchange | RESIGNATION . /
Date of effect 01/12/10 /
| Rank DG /
| Chief Directorate : / 4’
Directorate /
I hereby had to inform you that Mr Manyi is going to resign.. His last day of service is 30 November
2010. Please authorize on the sy gm.

"_j

Act Chief Director: Human Resources Management Date
FOR USE BY ACQQUNTA?(

A2
Noted ;

| Remarks 1

LA ISE 34 OR3

|
f.

L L T T S P M R P
‘ Signature Date '
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G.P-5. B1/92092

4

8112092 (Z238)

ADVICE OF TERMINATION/ STOP OF SALARY

DEPARTMENT OF LABOUR

Tel No. (012) 309 4504

'ieference Number: SP/22069097
L

Date:26/11/10 \‘j

THE CHIEF FINANCIAL OFFICER:

Betof5 .

FINANCIAL MANAGEMENT
I
_Surname MANYI1
‘First names MJ
LNature of change | TERMINATION OF PROBATION
Date of effect 01/12/19
Rank | DG
l Chief Directorate [ o
Directorate I -

Advice no 2010/726 dated 26 November 2010 must please be seen as cancelled,
I hereby had to inform you that My Manyi’s probation has been terminated. His last day of service was

30 Moyember 2010. Please authorize on the system.

".

hief Director: Humag Resources Management

Date

R USE BY ACCOUNTANY

Noted

R L R A

Signature

Date

s
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GP.-5. 8192092

-GN % ADVICE OF APPOINTMENT/STAFF

- é)‘ﬂ‘g_.

CHANGE

81/92092 (2238)

KENNISGEWING VAN AANSTELLING/PERSONNEEL VERANDERING

Dept/Adm, Labour Tel No.3094477
Reference Number: Date: g
Verwysingsnommer:SP/ Datum 25 1 2613

THE/DIE CHIEF RINANCIAL OFFICER: FINANCIAL MANAGEMENT (DOL)

THE/DIE

_ Kindly note the following appointment/stafj change! Geliewe van die volgende aansielling/personeelverandering kenris te neem

Van MANYXY

Sumame Date of birth
Geboortedatum

ol ol & 44,

Conjugal state
Huvwrefilcstaat

First names .
Voomame MJ i

Highest educational qualification
Hongste opvoedkundige kwalifikasie

Nature of change

Aard van verandering TERMINATION OF PNP ALLOWANCE

"Date of effoct
Datum van imwerkingtreding

SPK

PSC RefNo

Verw No

Before change/Vioor vetandering

Subsequent to change/Ng verandering

Rank
Rang

Salary Scale

Solarizsicaal
" Salary
Salaris

Alowances

. Toelse
Incremental daile

Verhopingsdatum
Dept
Adm

Establishment

Dienzstaat
Seniority date — Nominal

Senioriteitedatum —~ Nominaal

Year(s)
Jaar

Appropriate experience
Toepaslike ondervinding

PENSION DEDUCTIONS: From:
PENSIOENAFTREKKINGS Vapal
Government Service Pension Fund Ya
Regexingsdienspensioenfonds

Asresrs %

Agierstallig

LETTER.

W

02N
Department

..................................................

TemporaryEoployees Pension fund
Pensioenfonds vir Tydelike Werkers

From/Vanaf

%

RemarksiOpmerkings KINDLY FIND THE ATTACHED LETTER, TERMINATE THE PNP
ALLOWANCE AND RECOVER THE MONEY PAID TO HIM AS INDICATED IN THE

For Bead of —

FOR USE BY ACCOUNTANT/VIR GEBRUIK DEUR REKENMEESTER
Noted/Aangetcken Remarks/Opmerkings
Sigpature/Handtekening Date/Datum

-

-

P




-
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q%,%_\

» " ¥ ADVICE OF APPOINTMENT/STAFF CHANGE
722\  KENNISGEWING VAN AANSTELLING/PERSONNEEL VER ANDERING

. L.ebour Tel No.3024477
Talk ___ (IiZ ADN 9z ]

Reference Nomber:
Verwysingmommer:SP/ 22069097 Datim 2ol / TSy

81/92092 (2238)

THE/DIE CHIEF FINANCIAL OFFICER: FINANCIAL MANAGEMENT (DOL)

THE/DIE

Kindly note the following appoiniment/staff change/ Gellewe van die volgende aanstellingipersoneelverandering kermis te neem
Surname Date of birth Conjugal state

Van MANYI Geboortedatam Huwelikstaat

First rames

Voorname MJ

1 Hoogste spvoedkandige kwalifikasie
Nature of chenge
-Aard van verandering TERMINATION OF EMPLOYMENT
PSC Ref No

Date of effect
Datum ven inwerkingtrsding 30 NOVEMBER 2010 SDK Veaw No

_ Before change/Voor verandeing | Subscquent to change/Na verandering |

Rank
Rang

Salary Scale
Salarisskaal
Salary
Saiariz o
Allowances —
Toclae
Incremental date
Verhogingsdatum
Dept i
Adm
Establishment
Diensstast
Seniority date - Nominat
Senoriteitsdatum — Nominaal

Month(s)

Appropriste experience Yeau(s)
Toepaslike ondervinding Jgar Maand(e)

“PENSIOENAFTREKKINGS Vanaf
% TemporaryEmployees Pension fiund "%

Government Service Pension Fund
Regeringsdienspensioenfonds Pensioenfonds vir Tydelike Werkers
From/Vanaf

Amrears %
Agterstallig
Remarks/Opmerkings Kindly be notified that the service of Mr Manyi will be terminated with
effect from 30 November 2010, His salary must be stopped accordingly. Please also
recover the last payment of the HoD allowance from his salary for November 2010.

Tl
rod BB e
LFor Head of Department
.FOR USE BY ACCOUNTANT/VIR GERRUIK DEUR REKENMEESTER T =
Noted/Asngeteken Remarks/Opmerkings

Signature/Handiekening Date/Datom

?
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G.P.-8. 8192092 81192002 @238

ADVICE OF TERMINATION/ STOP OF SALARY

DEPARTMENT OF LABOUR Tel No. (012) 309 4504
Reference Number: SP/22069097 Date: 0300211 /- = R

THE CHIEF FINANCIAL OFFICER:

FINANCIAL MANAGEMENT
rSurname MANYI
, First names MJ S .
’ Nature of change WITHDRAWAL OF TERMINATION

Date of effect 01/12/10 E
Rank DG - |
Chief Directorate J — A’
Directorate T _ = _

I'hereby had to inform you that the termination of My Manyi is withdraw. Pleage authorized on the
system..

i) .
> RS 3/1/‘93(]
- Chief Director: Humsan Resources Management Date
POR USE BY ACCOUNTANT

Noted Remarks

Date

F—
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DEPARTMENT OF LABOUR
PRETORIA
SP/22069097

The Minster of Labour

EXTENSION OF PROBATION PERIOD: MR MJ MANYI, DIRECTOR-GENERAL:
LABOUR, HEAD OFFICE

. 2.1

2.2

2.2

PURPOSE

To obtain your signature on the letter addressed to the Director-General: Mr M) Magyi
regarding the extension of his confirmation of probation period.

DISCUSSION.

Mr Manyi was appointed within the Department of Labour on 1 September 2010 on twelve
calendar months probation period.

On 4 June 2010 Mr Manyi was suspended from duty and this has lead to him ot being able
to complete his period of probation, nametly a 12 month period from date of appointment. In
terms of the Public Service Act,1994 Chapter IV, Section 13 (2) ( C) which states “The
period of probation of an officer shall be extended by the number of days leave taken by
him or her during the period of probation or any extension thereof”, the Department has
deemed it fair to extend your confirmation of probation period.

Attached as Annexure C is a letter addressed to Mr Manyi in which he is informed of the
Department of Labour’s intention o extend his probation by the number of days that he is
on suspension for. The letter furthermore asks for Mr Manyi to indicate reasons, if any, as
to why the Department of Labour should not proceed with the extension of his probation

periocd.

RECOMMENDATION

It is recommended that the letter, attached as Annexure C, addressed to the official be
signed if you are in agreement with the contents thereof.

S Morotoba
Acting Director-General: Labour

Laadaln b b s b s b ad




FP-JGZ-1219

4

.
ol
F

EXTENS.ON OF PROBATION PERIOD: MR MJ MANYI, DIRECTOR-GENERAL:
LABOUR, HEAD OFFICE

COMMENDATION IN PARAGRAPH 3 APPROVED
LETTER ATTACHED AS ANNEXURE C SIGNED

COMMENTS
e e T T T " paliiity ¢ Kttt st st s s ey + = o o OEE ( CERREY. . LR
bl 7 i il S ¢ DO ORI OO CIOOD 0000000 COLERINRNE [T T
................................................ 4.....-....u..u--.-.4.---.-..-...nm..--.........,...,“_”."_“.““
......................................... i,"
]

MMS Mdiadlana MP
Minster of Labouar
Date: ..ovvvaees TTETTTT
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MINISTER
LABOUR
REFUBLIC OF SOUTH AFRICA

Xa49, mdﬂtemmziamm PARTOR

Tok (048] 952 9620 Fan (013 320 1842

Private Bu0 X499, FAETOMA,
Frhusie Bag XB030, GAPE TGWN, 3000 + 120 Flem Svet, 12 Flo, CARE TOWN Tok 4021) 468 7108 Fax: (027) 462 2E3) o abooraovn

Mr. M.J Manyi
Director-General: Labour
Private Bag X117
PRETORIA

0001 -

Doear Mr. Manyi

DISMISSAL FROM THE PUBLIC SERVICE: YOURSELF

Please teke notice that | havadactded to withdraw your dismissal from the Public Servica in terms
of Section 5 (7) of the Public Servica Act, 1994 as amended with immediate efiect,

You are further placed on spécial Teave unil further nofive.
Regards .

Bs M.N Oliphant, Mp
Minlster of Laboyr

oute: S/ €1 L2

cc.  Mr. MR Baloyi, MP !
Minister of Public Sefvice.and Administration

1

NIM

SEEBZIPTZ0

S6:€T 118Z/ZD/EQ

(6
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L1.¥k¥. 2011 12:32 .. _
wave 226 QIF'H-
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PRESIDENT'S MINUTE NO, 2.2

Servics Act, 1894 (promulgated wides

mmmmdmemmmf aticn and Information Syatem, with
mmnuﬁmmmwmw lemuhuhfu@muw
the Presldent untl 25 August 2012,

@mumqmymw:_aushddm;mmwswmmn
FPeeiorin onthe €7 _dayof_Fodesgy 3011,

#3308 P.0D01 /00)
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¥

DEPARTMENT OF LABOUR
Private Bag X117 o Pretoria 0001
Laboeria House ¢ 215 Schoeman Street

Enquiries: | MR PJ Sengwane
Tel: [ (012) 309 4304 %
SUBMISSION OF TRAMSFER DOCUMENTS AND FILES
To: Department: r Pl Moktiwe 7
5 wettaent oMM A o302,
: T R 21 W
X %\ Mfﬁ#ﬂ%‘-‘b‘é Elliosng '-Sg'ﬂé‘[l‘n
Name IO WL |
Rank -
Transferred with
L s | asfefy
The following transfer documentsifiles maried with a X are attached
L Personal file j r Leave file ,‘rﬂwsing'ﬁle
I —
L ‘ Other files/documents J LAST PAY ’
/| cermiFicaTe | '

Remarks:

| For Director-General: Labour o Date:_____________ _

T ————————————
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ROUTE FORM FOR A NEW APPOINTMENT

'+ROM: DIRECTORATE: HUMAN RESOURCES MANAGEMENT

TO:
Ms M Frade Finance
Mr G Storey Logistical Services
Mr E Phahlane Logistical Services
Mr T Chauchau Security
Mr J Masango Securlty
Ms V van der Walt Library
Mr M Maine Switchboard
Ms HE Lehese Switchboard
Ms | Maritx Finance
Ms R van den Berg Tralning
Ms T Magidela IT
Ms L Stroebel Travel and Subsistence
Mr P Kgomo Internal Communication
Ms E Greeff EIR
Mr M Nedzamba internal Audit

KINDLY NOTE THE FOLLOWING PERSONNEL CHANGES:

NAME
APPOINTMENT DATE
CURRENT RANK
MANAGER
PREVIOUS STAFF
DIRECTORATE

Regards

MS P MOKHINE
CHIEF PERSONNEL OFFICER:
HUMAN RESOURCES MANAGEMENT

Mr Jimmy Manyi

03 February 2011

CEO

Mr Collins Chabane

Mr James Themba Maseko
CEO’s Office
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MIRJSTER I THE PRESIDENCY: REPUBLIC OF SQUTH AFRICA

Privete Bpg X1060, Frelorin, E00)

Mi MJ Manyi
PO BOX £021
RIVONIA
2128

Dear Mr Manyi

| have pleasure in informing you of your transfer with effect from the 3™ of February
2011 untit 25 August 2012 from the Depaitrent of Labows to the post of the Director -
General: GCIS on alkinclusive remuneration package of R1 275 732 per annum. You
will also recsive 4 non-pensienable head of department allowance calculated as 10% of
your alkinclusive remuneration package. Your transfer will be based on twelve calendar
months period,

The all -inclusive remuneration package consists of a basic salary, the State’s
contribution to Government Employees Pension Fund and flexible portion. The flexible
portion must be structured in terms of the guidelines that are contained In the Senior
Management Handhook attaghment as Annexure A at Head Office in Pretoria.

You will be required to enter into performance agreement within one month of your
transfer and you are also required to complete a financial disclosure form that will be

provided to you.

Please contact Ms Phumia Williams, DCEQ: Corporate Services on the telephone 012
314 2402 should yol have any inquiries regarding your transfer.

May | take this opportunity.ig congratulate you or your transfer:

I trust that you will be happy and successful in your new sphere af employment.

‘Yours Sincerely,

0.C. Chabane, MP
Minister in The Presidency: Performance Monitoring, Evaluation and
Administration

Date_a4. Lg; i

Pl
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EM_ 7 YMENT CONTRACT PROMULGATED UNDER SECTION 12 OF THE
PUBLIC SERVICE ACT, 1994 (PROCLAMATION NO 103 OF 1984) FOR

HEAD OF DEPARTMENT
ENTERED INTO BY AND BETWEEN

The Government of the Republic of South Africa herein represented by Mr
Collins Chabane in the capacity of Executing Authority of Minister in the
Presidency (hereinafier referred to as the Employer)

and

Mr Mzwanele Jimmy Manyi as Head of Department (herein after called the
Employee).

WHEREBY IT )S AGREED AS FOLLOWS:

1. Appointment

1.1 The Employer hereby appoints the Employee, who agrees and
accepts appointment as Head of Government Communication and
information System (GCIS) and as Government/Cabinet
Spokesperson in terms of section 12 of the Public Service Act,
1094 (hereinafter referred to as the Act) commencing on the 3
February 2011 and terminating on the 25 August 2012,

1.2  Interms of this Contract-

1.2.1 the Employee shall serve the Employer as Head of the GCIS
and Cabinet/Government Spokesperson.

122 the Employee will be responsible for the efficient manage-
ment and administration of GCIS as contemplated in section
7(3)(b) read with section 7(4) of the Act and as set out in the
Performance Agreement referred to in clause 7 and shall
adequately fulfill his role as Government/Cabinet

Spokesperson.

1.2.3 the Employee is also responsible for the exercise of the
powers and the performance of the functions entrusted to a
head of department in general or to the incumbent of Head
of Depariment of Government Communication . and
information System in particular, by or in terms of the

T ———
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Constitution of the Republic of South Africa, 1996 (Act No
108 of 1996), the Act or any other law.

1.2.4 the employment of the Employee is subject to a security
clearance of top secret

1.25 any matters arising out of this contract, which are not
specifically provided for herein, shall be dealt with in
accordance with the provisions of the Act, the Public Service
Regulations, 2001, (hereafter refarred to as the Reguiations)
and any other legal provisions applicable to the Employee,

Remuneration

21

2.2

2.3

24

2.5

The remuneration that the Employee shall receive as from the date
of assuming duly as stated in clause 1 above, is that specified in

Appendix A.

The salary and benefits will be payable In twelve (12) equal monthly
instaliments on the last working day of each month.

The general conditions of service and benefits specified in
Appendix A will be as stipulated and provided for in terms of the
Act, and the Regulations. The parties to this Contract accept that
the general conditions of service and benefits in Appendix A may
be changed from time to time by means of determinations by the
Minister for the Public Service and Administration.

Subject to section 7(4)(b) of the Act, the Employee will aiso qualify
for participation in the other benefits and special privileges normally
bestowed on a Head of Depariment as far as this is amanged
accordingly in this Contract or other applicable prescripts.

When required to perform official duties away from Hhis
headquarters, the Employee shall travel at the Employer's expense
and shall be paid a subsistence allowance in accordance with the

prescribed provisions.

Deployment during the contract period and re-appointment on expiry
of the Contract.

The Employee acknowledges that he familiarised himself with the
provisions of section 3B and 12 of the Act.

Termination of employment

11

VIV




4.1

4.2

4.3

44
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The term of office of the Employee may be terminated in the
foliowing ways:

4.1,1 On reaching the prescribed (or earlier optional) retirement
age [section 16(1), (2), 2(A) and (4)] of the Act.

4.1.2 On completing a term or extended term of office [section
16(3) of the Act].

4.1.3 Premature retirement at own request of Employee [section
16(5) of the Act).

4.1.4 Discharge in terms of any of the subsections of section 17 of
the Act.

4.1.5 Re-determination of original term or extended term of office
by the Employer [section 12(1)or (2} of the Act].

4.1.6 Voluntary resignation.
4.1.7 Death,

Pension and other payable benefits are directly linked to the
specific section of the Act which is utilised, as regulated by the
Government Employees Pension Fund Law, 1998, the regulations
promuigated thereunder as appiicable to a Head of Department and

the Regulations.

Subject to the provisions of sections 16(5) and 12(1) or (2) of the
Act, and the Labour Relations Act, 1995, either party may, after
consultation and agreement, terminate the Contract before the
expiry of an original term of office or an extended term of office, by
giving to the other party three months’ nofice of termination, which

notice shall-
4,3.1 be given in writing; and

4.3.2 be given on or before the last day of a month and take effect
on the first day of the succeeding month.

Should notice of termination be given as contemplated in clause
4.3, the Employer has the right to require the Employee to vacate
the office occupied by him and to leave the premises of the
Department before the expiry of the three months notice period on
a day stipulated by the Employer and not to present himself for duty

any time thereafter.
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- 45 Should the Employer invoke the provisions of clause 4.4, the

4.6

Employee will stil be entitled to all such benefits as contained in the
relevant prescripts

In the case of inefficiency and miscanduct, the Empioyer may deal
with him, in accordance with the relevant labour legislation and any
directive issued by the Minister.

Renewal and extension of term of office

5.1

5.2

5.3

The Employer shall in writing confer with the Employee at jeast two
calendar months prior to the expiry of the term contemplated in
clause 1 (supra) whether he proposes to retain the Employee in
service for any extended period not exceeding five years (60
calendar months), or not. If the Employee is 50 informed of such
intention to retain him in service for an extended temn, he shall in
writing inform the Employer, within one calendar month from the
date of that communication, of his acceptance or not of such

extended employment.

in the event that agreement is reached that the Employee shall
enter into a further Contract on termination or completion of his
Contract, the continued service of the Emplovee will be recognised
under the new Contract so as 10 avoid any break of service and any
accrued or pro rata entitlement wili be carried forward into the new

Contract.

Should the Employer not renew the Contract period beyond the
initial period as stated in Clause 1 above, the Employes shall be
entitied to the pension and other benefits directly linked to the
specific section of the Act which is utilised.
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Conduct
The Employee undertakes to the Employer that he-

7 .1

6.2

6.1.1

6.1.2

6.1.3

6.1.4

FP-JGZ-1229

shall without the applicable consent and during his
employment or at any time thereafter, disclose any record,
as defined in section 1 of the Promotion of Access to
information Act, 2000 (Act No. 2 of 2000), that must or may
be refused upon a request for access to a record of a public
body in terms of that Act, whether or not that Act is in force;

shall not, during his employment or at any time thereafter,
use any record so defined and obtained as a result of his
employment, to be detriment of the State, except if it is used
in the exercise or protection of any fight, or legitimate
expectation, conferred by law;

shall-

(@) if so requested by the Employer during his
employment or on the termination of his employment,
submit to the Employer any record so defined and in
the Employee’s possession as a result of his
employment; and

{b)  not retain any copies of or extracts from such record,
except with the consent of the Employer; and

shall comply with the prescribed Code of Conduct.

The Employee-

8.2.1

6.2.2

6.2.3

acknowledges that he has carefully considered the
provisions of the clause;

agrees that this clause is, after taking all relevant
circumstances into account, reasonable and necessary for
the proper protection of the inferests of the Employer and the
Government of the Republic of South Africa and that if he
shouid at any time digpute the reasonablensss of this
clause, then the onus of proving such unreasonableness will

be upon him; and

acknowledges that he entered into this Contract freely and
voluntarily and that no circumstances exist and/or existed for
him alleging either now or at any future time that he was ata
disaq./antage in agreeing to the resfraints set out in this

M
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clause or was other than in an equal bargaining position with
the Employer in agreeing to such restraints.

Additional terms and conditions

The Employer and the Employee hereby agree to the following additional
terms and conditions as contemplated in section 12(4) of the Act-

7.1

The Employee shall enter into an annual performance agreement
with the Employer, linked to a specific financial year, which shall
include at least the following:

7.1

71.2

7.13

Salary increases will be based on the performance of the
Employee. Performance will be assessed in accordance
with his responsibilities and key performance areas
contained in his performance agreement and the extent to
which the Employee complied therewith, as well as any
directives which the Minister for the Public Service and
Administration may issue. Salary increases for the
Employee will be based on individual consultation. The
Employse along with the Employer has the responsibility to
consult regarding his salary increase and cash bonus within
the restrictions of the budget based on the performance of
the Employee. The salary increase and cash bonus of the
Employee shall be based on determinations, directives and
guidelines issued by the Minister for the Public Service and

Administration.

An annual performance agreement provided for in terms of
paragraph 7.1 above linked to a specific financial year;
stating clear performance areas/criteria/deliverables of the
Department and the Employse must be entered into for the
duration of this Contract. As performance agreements are
linked to financial years, it should be entered info at the
latest on 30 April every year for the duration of this
Contract.  The Employee should enfer into his first
performance agreement not later than three months after
agsumption of duty. In terms of the Pubiic Service
Regulations VII B.2 the Employer shall record delegations
and/or authorisation in the performance agreement. o

The performance agreement shall be revised if, at any time
during its term, the work or environment of the Department is
so altered (whether as a result of Government or
management decision or otherwise} that the contents of it

are no longer appropriate.
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7.1.4 This Contract is directly linked to the performance
agreement referred fo in 7.1 supra. In the event that the
Employee does not perform satisfactorily in relation to the
requirements of his perfonmance agreement, the Employee
acknowledges that the Employer may deal with him, in
accordance with the procedure contained in the relevant
labour legislation and any other directives by the Minister.

General

8.1

8.2

8.3

8.4

8.5

Good faith

In the implementation of this Contraci, the parties undertake to
observe the utmost good faith and they warrant in their dealing with
each other that they will neither do anything nor refrain from doing
anything that might prejudice or detract from the rights, assets or

interests of each other.

Applicability of the Act

Any matters arising from this Contract, which are not specifically
provided for herein, shall be dealt with in accordance with the
provisions of the Act, as amended, the aforesaid Regulations, and

other relevant legislation.
Interpretation of Agreement

The interpretation of this Contract shall be govemed by the faws
and legal principles applicable in the Republic of South Africa

Jurisdiction of courts

8.4.1 The Empioyee submits to the jurisdiction of the Courts of the
Republic of South Africa in the event of any legal
proceedings arising from the provisions of this Contract.

84.2 It shall not be a breach of the Contract if a party to this
Contract is prevented from or hindered in the performance or
observance of Hs obligations hereunder by any Act of
Parliament or other action of the State or by any cause or
event outside the control of that party.

Variation

85.1 The Contract constitutes the whole of the agreement
between the parties to this Contract relating to the subject
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matter of this Confract, and save as otherwige provided, no
amendment, alteration, addition or variation of any right,
term or condition of this Contract will be of any force or effect
unless reduced to writing and signed by the parties to this
Contract.

The parties agree that there are no conditions, warranfies or
representations, whether oral or written and whether
expressed or implied or otherwise, save those contained in
this Contract, the Public Service Act, 1994, the Public
Service Regulations, collective agreemenis and other
relevant legislation (e.9. Government Employees Pension

Fund Law).

Waiver

Ne waiver of any of the terms and conditions of this Gontract will be
binding for any purpose unless expressed in writing and signed by
the party giving the same, and any such waiver will be effective
only in the specific instance and for the purpose given. No failure
or delay on the part of either party in exercising any right, power or
privilege preludes any other or further exercise thereof or the
exercise of any other right, power or privilege.

9. Notice and Domicilium

8.1

The parties choose as their respective domicilium citandi ef
execufandi for the purpose of legal proceedings and for the
purpose of giving or sending any notice provided for or hecessary
in terms of this Contract the foflowing addresses:

Employer Employee
Midtown Building 4 Riet Avenue
356 Vermeullen St Woodmead
Preforia Ext 4
SANDTON

]
i

Ol

T ——
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provided that a party reports any changes of his domicilium to any

. other physicial address, postal address or telefax number by written

' notice fo the other party. Such change of address will be effective
seven days after receipt of notice of the change of domicilium.

9.2 Al notices to be given in terms of this Contract will-

8.2.1 be given in writing; and

8.2.2 be delivered or sent by prepaid registered post or by telefax;
and

9.2.3 if delivered, be presumed to have been received on the date
of delivery; or

9.24 ifsent by prepaid registered post, be presumed fo have been
received within three business days of posting unless
contrary is proved; or

8.2.5 if sent by telefax, be presumed to have been received on the
first business day following the date of sending of the telefax
unless the contrary is proved.

SIGNED by the Employer at _faa otz onthe 2adtday of Mo yef

AS WITNESSES:
1. ——v;&%?w Nt
EMPLOYER (EXECUFING
AUTHORITY ON BEHALF
OF THE GOVERNMENT)
2

SIGNED by the Employee at %CTORJ A onthe _®8 day of m‘ﬂm S0

1__ {IPLOYEEAHEAD OF
M _ CDEPAR T
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Annexure A

SALARY PACKAGE AND STRUCTURING
Mr MJ Manyi: Chief Executive Officer
Remuneration Package: R1 275 732 per annum

2.1 You shall be paid an inclusive taxable flexible rem uneration
package of R1 275 732 per annum which shall consist of the

following:

(@) & core salary consisting of R765 439.20 which equals 60%
of the inclusive flexible remuneration package (R1 275 732);

{b} the Employer's contribution to the Government Employee
Pension Fund (GEPF) (R99 507.09), which eguals 13% on

the core salary; and
{c)  aflexible portion of R410 785.71, calculated as the inclusive

flexible remuneration package. This must be structured by yourself in
terms of the rules contained in the SMS Handbook for the structuring of

the flexible portion. (See chapter 3, section 4.2),
(d) The above must be structured into the following items: Motor
car allowance, 13" cheque, Medical assistance, housing allowanca and

non-pensicnable cash aliowance.
2.2 Membership of the Government Employees Pension Fund is

compulsory for ail permanent employees. The rate of contribution
for the Employee and Employer shall be as prescribed,

Hours of Work
The employse shall faithfully and diligently work a minimum of 8 hours per
day and follow the office hours of the department

Other
Other condltions of service are as specified in the SMS handbook,

10

9

P
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’ MARONAL A goemiy
PARLIAMENT s XOF PARUMENT
: #0doy 5¢ '8 i { 5a0
OF 785 REPUBUIC oF 507 AtBICA M ‘:‘:; m O0R Republic of sqi Africa
Www-lmﬂamem_mu

10 Msi.., 2014

Mr. MashwahJeDiphofa
Ditector-Gangraj
ﬁtePubﬁcServiasComnﬁssion

H. ig’ & | Streets
o, Hamilton Ziervagel
Preloria
0083
Pelivered by:
Fax: (012) 325 8380
E-Mail: & gov.za
Dear Mr. Diphota
Re: Request ¢o Investigate g, Jimmy Many!
Thaabovomaﬁerrefe{s. -
We hereby request that My, Jimmy Manyj, as the current of g Information
Services and the for ment, be investigated by the Public
Cunmissbn(PSC)asﬂveconstMona{alsmdlanoﬂhepubncsewm
Qur concem Mrmnwpmﬂmtbnpfomwmsemtobnﬁawlomof /
Socﬁwwma)aNd{b)ofﬂlePubﬂc&NbeAm1040f1994.ftisweﬂkﬂownﬂ)atMr yi
SOIVES in var mmﬁmmdhhmﬁmwnhgoveﬂmm%mo@men-kmn
oubsids position s g progident of the Black Manegement Forum, However, ye have ajso
fﬂoahfediﬂfonmﬂmmathehddsmeMposlﬂons: ‘ f
1. Prosident of the BMF) (HJeBlackManmeum’sln tle);
2 Presidentofmacon bion of Black Bysj Olyanlsaffons{ BBO); j
3 Non-executivg directorships with varicus panies, fike |B South Afriag and

bank Hoidings,

ﬂmabowﬁsfmaynotbe ustive ® request the PSC iy ﬂgateanyfurme;
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such income as contemplated

Should the PSC find thet Sact
b 4 Mr.m 30(a} has been fransgregsed, ws request thgt disciplinary

| SmuidthePSCﬁndﬁnaSecﬁonmmhaspaenhmgmd,wemquestmatSecﬁan

BMF is contrary to Saction 2 of the ) '

which siates that “oupjie
public In an mwmhmmmc;’:ﬁdmmmmmmf
Accordingly we are awaliing your further advises herein, )
Yours sincerely,
e
Adv. Anton Albeits

Member of Pgr} :
st 27? lament: Viyheldsfront Plys 7 Freedom Front Piyg




FP-JGZ-1238

PUBLIC S8ERvi0 COMMIBSION
REPUngC oF SEUTH AFRICA

-] 1 Office: Py ale Bag X9130, Piﬂlnnnilzlur’, 200, Yor |
Kuntutu-Netar Realonai office; ¥ umm,& 244 durger LTI Pmmnuii:bmg.

ovee

033) 348 4 21, '
”J . 821, Pax 0233} 343 pgg4

9.0 Vivian = PV ¥ (012) 325 3383
2 MLC iem i BV
WMOIMMP
of Labour
Private Bag X400
0001
D&arMsOIiphant

Inforrmation Sj;stem {copy attached for eage of referance), Some
panalnerﬁhnyrscoﬂdudWhﬂstbdngﬂmeyedasmoDi'@anGm[ofme

Department of Labour,

The PSC's mandate 1o eonducy Investigations i tems of it fituts

Summarized as foligws. T ol

&) Section 198(2) of the Cansthution of the Repupie OISouﬂJAﬁfca, 1996,
debfmfmﬂmtﬂrePSCmuatmmsa ltspomandfunaﬂona In ;?flm:;
the Maintenancy of cffactive angd afficiont administration and 2 high Standary of
professiona) ethicg the Public Seriige,

b) in termsg of Baction 108(4)f) of the Constitution
bowerg furietio C are,

Fox: 012 338 83az

Hozd inyy, Private Bag 129, Pracorg, @001, Tol: a12 352 1009,
Ommission Hoyss, Snr Hamliton g Zisrvopat Eiroets, Afoedia, Prajorig

67
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8) To dstermine whether Mr Maryi has declared all registrable inerests by 30 Apri
2010, in terms of the Firaneial Disciosure Framemrk for the Pyblic Sérvice, ag

contained In Chapter 3 of the Public Servics Regulations.
b} To determing whether thare is any potantial conflict of interast relating to Mr Manyi's

6 Todetemunawhsuierwmmbummmmrmm the Executive Authorty 1
parfom emunersative work Outside his employment, gy

It wouid be appraciated i you could respond in writing to the following in relafion to the
above-mentiorieg terms of referencs:

You are welcome 1o Provide any further input that may be of relevance to the terms of
of the invastigation, The response should be submitieg to the PSe by no

fatar than 7 May 2014,

Please be advised that My C Chabane, the Minister In The Presidency, hag al8o been
informeg t;:‘ the investigation and he has baeni requested inform My Manyi of the P5C's

DEPUYY CHNRPERSQN
DATE:/G Ar, o e

e e
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@<L government
B\ . communhications
;7 ~+ Department:
\ - Government Communication & information System
REPUBLIC OF SOUTH AFRICA

Enq: Jimmy Manyi Tel: (012) 314 2127 Emait fimmy@gcis.gov.za

£

28 April 2011

Ms M Oliphant, MP
Minister of Labour
Private Bag X 499
Pretoria

0001
Dear Minister
INVESTIGATION INTO ALLEGATION OF UNETHICAL CONDUCT BY MR JIMMY MANYI]

Reference is made to a ietter dated 18 April 2011 from the Public Service Commission
addressed to yourself on the above subject following an enquiry from Honourable Member
of Parllament, Advocate Anton Alberts of the Viyheidsfront Plus/Freedom Front Pius,

The terms of reference of the investigations as contained in the letier from the Public
Service Commission are listed as follows:

a) To determine whether Mt Manyi has declared all registerable interests by 30 April
2010, in terms of the Financial Disclosure Framework for the Public Service, as
contained in Chapter 3 of the Public Service Reguiations '

b) To determine whether there is any potential conflict of interest refating to My Manyi's
registerable interests

. ¢) To defermine whether Mr Manyi obtained approval from the Executive Authority to
C perform remunerative work outside his employment.

I humbly reply as foows:

a) Record will show that | made all my registerable disclosures ynder oath as of
08/12/2008 for the financial year 2009/10, in fact | think | went beyond the cali of duty ; |

reasonable person an acknowledgement and endorsement of my other activities as
disclosed.
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b) The. press release by the former Minister of Labour, attached as Annexure A
pr Jes absolute clarity that the former Minister had provided blessings for my BMF
Presidency. This is over and above the fact that my BMF Presidency was disclosed
in my CV and was never raised as an issue either in my interview or in my letter of
employment. The former Minister, in the press release, made it very clear that if there
was any conflict of inferest it would be an lssue to be managed. Record will show that
for the duration of my service at the Department of Labour sych 1 conflict never
arose beyond the imagination and speculative assertions of People like Honourable

ront Plus. Contrary to popesier bellet as peddfed

by the media, even the much publicised Futhi Mtoba (BUSA President) BMF

pronouncements were In fact, not made by Jimmy Manyi.
©) | never performed any remunerative work outside the employment of the Pyblic

remunerated work outside the Public Service (Note 3 on the Financial Disclosyre
Framework) from Directorships (Note 2 of the Financial Disclosure Framework)
as provided in the information sheet of the Public Service Commiission

It is my contention that the Honourable Member, Advocate Alberts from the Freedom
Front Plus may be erroneously confiating the two (note 2 & note 3) given his Rsting of
only my alleged Directorships and no details whatsoever of the alleged work outside
the Public Service. It is important that the two are not conflated. The Financial
Disclosure Framework and the information sheet as supplied by the Public Service
Commission, clearly seperates Directorships where the generat signature of the
Executive Authority applies, from remunerative work which is specifically regulated

must be dismissed.
Kind regyrds

Wy

JINMY MANYI
CHIEF EXECUTIVE OFFICER

CC: Minister Chabane

i
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WNISTRY
FUBLIC SERVICE ARD ADMINISTRATION
REPUBLIC OF SGUTH ARRICA

Private Bag X916, PRETORIA, 0001 « Toi: (012) 336 100D, Fax: (012) 235 1809
Frivate Baj X8143, Capa Town, $000 » Tef; (021) 467 5120, Far: {02%) 445 5484

Mr O C Chabane, MP
Minister in The Presidency
Private Bag X 1000
PRETORIA

0001

Fax: 086 683 5221

Dear Colleague

EXPIRY OF TERM OF OFFICE: MR J MANYI, DIRECTOR-GENERAL:
GOVERNMENT COMMUNICATION AND INFORMATION SYSTEM {GCiS)

According to information at my disposal, the term of office of Mr .J Manyi is due to expire
on 25 August 2012. ;

In terms of the powers delegated to individual Executive Authorities by the President,
you are required to inform me, three months prior fo the expiry of the Director-General's
contract of employment, whether you intend to extend the relevant contract or not. If,
after consultation with the Director-General, you wish to extend his contract, it would be
appreciated if you could provide me with a Cabinet Memorandum in this regard.

in the event of you deciding not {o extend the Director-General*s contract, you need to
inform him accondingly, at least two months prior 16 expiry thereof. in this regard, your
attention is drawn fo the condition attached to item 4 of the President's delegation
regarding national Heads of Department, which requires Executive Authorities to only
take a decision not to extend the term of office of a Head of Department after
consultation with the Minister for the Public Service and Administration.

Kind regards

tdipeas

MS MN OLIPHANT, MP
ACTING MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION

2012125 ] 28
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RE: EXPIRY OF TERM OF OFFICE OF HEAD OF DEPARTMENT

PURPOSE

1.

To obtain the Minister's approval and signature of the attached self-
explanatory draft ietter to the Minister in The Presidency regarding the
expiry of the contract of employment of the Director-General: Government
Communication and Information System (GCIS), MrJ Manyi.

BACKGROUND/DISCUSSION

2.

The contract of employment of Mr J Manyi, Director-General:
Govemment Communication and Information System {GCIS) is due fo

eXxpire on 25 August 2012,
In view of the above, it is thus prudent to inform the relevant Minister

3
about his responsibiliies in this regard. The attached self-explanatory
draft letter has subssquently been compiled for purposes of informing the
relevant Minister in this regard.

PROPOSAL

4, That the Minister approves and signs the attached draft letter, if in
agreement with the contents thereof.

RECOMMENDATION

e

Draft letter recommended/
recommended as amended

Draft lefter not recommended

DIRECTOR-GENERAL

DATE: © &/ o373c72 DATE:

DECISION

Draft lefter appl.'"érvgd! appmved as | Draft letter not approved
amendad and sigred

MINISTéR MINISTER

DATE: 20/3/05/ 2 & DATE:
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MINIETER IN THE PRESIDENCY: PERFORMANCE MONITORING AND EVAL UATION

REPUBLIC OF SOUTH AFRICA
Tel: 012 300 533129 464 2922 Fax: 012 300 5779021 464 2123
Private Bag x1000, Preloria, 0001
Mr Jimmy Manyi
Chief Executive Officer
Government Communication and Information System (GCIS)
PRETORIA
0001
Dear Mr Manyi

EMPLOYMENT CONTRACT IN THE PUBLIC SERVICE

I have been informed by the Minister for Public Service and Administration that your contract
as the Chief Executive Officer of Government Communication and Information System
(GCIS) will be coming to an end. As the Executive Authority | have an obligation to formally
inform you of the pending expiry of your contract. As you might be aware, you were
transfemed under my authority, to head the GCIS from the Department of Labour to
complete what was the remainder of your current contract. According to the Department for
Public Service and Administration your contract will be expiring on the 25" of August 2012,

| will as required by Jaw have to fill the vacancy after all the necessary procedures have been
followed. | will however not be renewing your contract in this position, | intend to advertise
the position in due course.

| have had the pleasure of working with you since you came into the position. You served
both Cabinet as a Spokesperson and the CEO of GCIS during which we managed to buiid a

gocd relationship.
I wish you all the best in your future endeavours.

| wish to, on behalf of the President and Cabinet, thank you very much for the work you have
done and the energy you have put in the position.

Colli m Chabane, MP

Minister in The Presidency: Performance Monitoring, Evaluation and Administration
Date: 22/ oL [An12_
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MINISTER N THE PRESIDENCY: PERFORMANCE MONITORING AND EVALUATION
C OF SOUTH AFRICA A

Tor: sz&mﬁ%m%mi 4642123

Ms Lindiwe Sisulu

Minister for Public Service and Administration
Private Bag X884

PRETORIA

0001

Dear Colleague
EXPIRY OF THE CONTRACT OF THE GCIS CEO

I have received a letter from your office informing me of the pending expiry of the
contract of the Chief Executive Office of the GCIS, Mr Jimmy Manyi. My Manyi was
transferred to head Government Communication and Information System (GC!S),
from the Department of Labour to complete what was the remainder of his contract.

As it stands his contract will be expiring on the 25™ of August 2012.

The position will be advertised in due course and all the necessary procedures will
be followed to fill the position,

I will aiso formally inform Cabinet of my intention at the next meeting next month,

Collins Ohm Chabane, MP
ncy: Performance Monitoring, Evaluation and Administration

Minister in The Preside
Date: 2L /&4 /2y
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z REPUBLIC OF SOUTH AFRICA

OFFICE OF THE CHIEF STATE LAW ADVISER MINISTRY FOR TION
3 = ; &3

Phing X2085, Cape Town, 8000 m!ﬁ E*aacﬁ M

12th HunAﬁsﬁuuﬂmOﬂiabeeakSMCapzl’m&OﬁhT

Ene Env a:nm 012 a7
L H e [ 1 [ 1%
Tel: {021} 443-4905 i | ';’Lf'v

TYATE BAG X 824
pRFﬁETGﬂ!A 1

CONFIDENTIAL

Dr LN Sisuly, MP
Minister of Public Service and Administration (DPSA)

Private Bag X884
PRETORIA
0001

Dear Minister Sisuiu

LEGAL OPINION CONCERNING DIRECTOR-GENERAL CONTRACT OF
EMPLOYMENT

introduction

1.1 We have been requested, on an extremely urgent basis, to provide an opipion with
regard to the termination of a contract of employment. We have not been provided with the
contract in question. However it would seem that the legal question relates o the notice

period for termination (non-renewal) of the contact,

1.2 According to information given, the notice period for termination of the contract is
two months. According to the employee, the employer has informed the employse of his
intention to terminate the employment contract 11 days short of the two months notice
pericd. - The employee Is of the view that this non-comphance with the notice period renders

the natice invalid and hence the employee is entitied to continue to work.

Deliberation
2.1 As we have not been provided with the empioyment contract in guestion, we

assume that the contract prescribed for heads of departments in schadule 1 of the Public
Service Regulations, are applicable. Section 12 of the Pubtic Service Act provides for the

F

Access to Justice for All
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2
appointment of heads of department and career incidents and the ralevant provisions
thereof read as follows:

*12.(1) Nowithstanding anything to the contrary contained in this Act, but subject to this

section and sections 2 (28) and 32 (2) (b} (i, the appolntment and other career incidents of
the heads of department and govemnment component shall be dealt with, in the case gf—

@}  ahead of a national department or national government component, by the
President; and

(b) a head of the Office of a Premier, provincial department or provinciaj government

component, by the relevant Premier.
(2) {a) A person shall be appointed to the post of head of depariment in terms of section 9

for such term, not exceeding five years, as the relevant executive authority may approve,
(B} The head of department shall conclude the prescribed contract within the

prescribed period.” (Our emphasis.)

We wish to emphasise that the contract has been prescribed in the Public Service
Reguiations, and the relevant provisions thereof read as follows:

"ENTERED INTO BY AND BETWEEN
The Govemment of the Republic of South Africa, herein represented by

{full name of political office-bearer) in the capacity of Executing

Authority of
{indicate portfolio) (hereinafter referrad to as the Employer)

and
(full name} as head of department (hereinafter calted the Employee.)

WHEREBY IT IS AGREED AS FOLI.OWS:

1. Appolntment
1.1 The Employer hereby appoints the Employee, who agrees and accepts appolintment as
Head of Departiment of............................{name of Office, Department, Organisational

Component or Provincial Department} in terms of section 12 of the Pubiic Service Act, 1994

(hereinafer referred to as the Act) foraperiod of ............cecreeo.o.n... yars
{omrrerreecens calendar months) COMMeNCINg ON..........vvevevansisiiennns and terminating

Dﬂ- (LTI ITIEY T T T

4. Termination of employment
4.1 The term of office of the Employee may be terminated in the following ways—

4.1.1 On reagching the prescribed {or eartier optional) retirement age .
4.1.2 On completing a term or extended term of office.
4.1.3 Premature retirement at own request of Employes.
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4.1.4 Discharge in terms of any of the subsections of section 17 of the At
4.1.5 Re-determination of original term or extended term of office by the Employer.

4.1.6 Voluntary resignation.
4.1.7 Death,
4.2 ...

5. Renewal and extension of term of office

5.1 The Employer shall in writing confer with the Employee at least two calendar
months prior to the expiry of the term contemplated in clause 1 (supra) whether
she/he proposes to retain the Employee In service for any extended period not
exceeding five years (60 calendar months), or not. If the Empioyee is so informed of
such intention to retain her/him in service for an extended term, shefhe shall in writing
inform the Employer, within ane calendar month from the date of that communication, of
her/hig acceptance or not of stich extended employment.

5.2 In the event ihat agreement is reached that the Employee shall enter into a further
Contract on termination or campletion of her/his Contract, the continued servics of the
Employee will be recognised under the new Contract so as to avoid any break of servica
and any accrued or pro rata entitlement will be carried forward into the new Contract.
5.3 Should the Eraployer not renew the Contract period beyond the initial period as
stated in Clause 1 above, the Employee shalf be entitled to the pension and other
benefits directiy linked to the specific section of the Act which is utilised.”

{Our emphasis.)

It would therefore appear that the contract is a fixed term contract. Two calendar months
prior to expiry of the fixed term of the contract, the employer shail in writing confer with the
employee whether the employer intends to retain the employae In service or not. Casy,
we are informed that the empioyer has not complied with the two calendar months
requirement stipulated in the contract. Since this is clearly a fixed term contract which
terminates on a specified date, and upon careful scrutiny of the clause providing far the
renewal and extension of term of office of the contract, we are of the view that clause 5 of
the confract is rather applicable when the empioyer considers renewing and extending the
contract. We are therefore of the opinion that the two months period stipulated in clause
5.1 of the contract does not appear to be a specific notice petiod for the termination of the
coniract, however, the possibility exists that it may be interpreted as such.

2.3  According to Van Jaarsveld et a/, Principles of Labour Law. second edition, 2002
at page 130, the contract of employment is a contract to which the ordinary principles of the

law of contract are appiicable in respect of termination. if a contract of employment is

F-
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4
concluded for a specific period, the contract is tesminated at the end of that specific period,
without further notice. Many contracts of employment provide that both parties are entitied
to terminate the contract after a specific period of notice has been given.

2.4  The cruclal question is whether the failure to comply with the two months notice
period invalidates the conferring contemplated in clause 5.1 of the contract, If the intention
of the employer is to retain the services of the employee, then there wouid not be any
reason for disputing the less than two-month period.

25  Wtwould seem that the contrast concerned appears to be & fixed term contract wih
what may be interpreted as a notice period for termination. In the svent that it is so
interpreted, then the employee will be entitfed 1o his or her full two calendar months notice
period with payment. Since the employer has not complied with the stipulations in clause
5.1 of the contract (as we have been informed), it folows that, in owr view, the period of

employment would be extended by, in casu, 11 days with pay.

Conclusion
3. We therefore conclude, in the light of what is stated above, that—

(@)  the contract under discussion is a fixed term contract; and

(b}  inthe event that clause 5.1 of the contract is interpreted as providing for a

notice period for tenmination, and where the employer has not complled therewith, we are of
the view that the term of contract of employment would be expended for a further 1 1 days

with pay.

Yours sincerely

L

ENVER DANIELS
CHIEF STATE LAW ADVISER
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MINIBTRY
FUBLIC SERVICE AND ADMINISTRATION
REPUBLIC OF S8QUTH AFRICA

Privels Bag X316, PRETORIA, 000 » Fal: (012] 338 1000, F;
Private Bag KE148, Cape Town, 8000 - %el; {02 ?'])WS‘EO rﬁ%)ﬁm

The Administrative Secretary to

The Minister: Ministry of Justice and Constitutional Development
Private Bag X9069

Cape Town

8000

Dear Colleague,
LEGAL OPINION CONCERNING DIRECTOR-GENERAL CONTRACT OF EMPLOYMENT

On behalf of the Minister for Public Service and Administration, Dr LN Sisuly, [ write to acknowledge
receipt of your Minister’s letter dated 24 August 2012 and received on 7 September 2012,

The matter is receiving attention and wilt be brought to the attention of the Minister.

Kind regards,

Befede

Assistant Director: Administration

pate: o-tloglec iz

MIN/12/546
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CORRESPONDENCE T0O MINISTER/REFERRED TO DEPAR TMENT(S)

Date Ree From Topic
7 SEPT 2012 MINISTRY OF JUSTICE AND | LEGAL OPINION CONCERNING DIRECTOR-
CONSTITUTIONAL GENERAL CONTRACT OF EMPLOYMENT
DEVELOPMENT
MINISTER'S COMMENTS:
HEAD OF MINISTRY'S COMMENTS:
TO: DG: DP3A FOR: COMMENT
DG: PALAMA INFORMATION
CHAIR/DG: OPSC ATTENTION
CPSI
SITA
HEAD OF MINISTRY
Due Date; Copy forwarded to:
MINISTERIAL SUPPORT UNIT: THOKO DATE: 07/08/2010
FILE NUMBER
MIN/12/546

Copy forwarded to the: THE DIRECTOR-GENERAL AND THE HEAD OF MINISTRY
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DMR 1

From: Director; Human Resources Administration and Practices
Tel: (012) 444 3360 Fax: 086 734 3223 E-mail; Ngwanabanna.Maleka@dmr.gov.za
Enquiries; Mr N Maleka Ref SP S4/ 1/5

Adv. N Ramathodi

The Minister of the Public Service and Administration
Private Bag X 884

PRETORIA

0001

Dear Colleague

FILLING OF THE VAGCANT POST OF DIRECTOR-GENERAL - MINERAL
RESOURCES, DEPARTMENT OF MINERAL RESOURCES ]

1. The post mentioned above was advertised nationally during 10 January 2016
to 24 January 2016. After assessment of the applications against the key
performance arsas and the requirements attached to the post as advertised,

candidates were shortlisted.

2. The selection committee conducted interviews with all the shortiisted
candidstes. Mr Tumelo Mahuma, the Acting Director: Human Resource
Administration and Practices acted as scriber to assist the committee,

3. Afier thorough consideration of the candidature of the individuals. against the

background of the particular requirements and circumstances of the post, Mr
MJ Manyi was found to be the most suitable candidate for the post.

4. The following documents regarding the filing of the post are attacheq:




5.

FP-JGZ-1253

(a) Copy of advertisement.
(b} List of the candidates who applied for the post.
(c) Cabinet Memorandum for submission to Cabinet.
(d) Copy of letter from NiA regarding security vetting.
() Documentary proof of the outcome of personne! suitability checks.
{f) Exposition of representivity profiie at SMS level.
{9) Copy of curriculum vitae/rsesume.
(h) Copy of ID,
(i) Copy of competency assessment report

In view of the aforementioned, it will be appreciated if you can obtain Cabinet's
concurrence with the appointment of Mr MJ Manyi to the post of Director-
General: Mineral Resources on salary level 16, (R 1,866,183 all-inclysive

packages).

Thank you for your co-operation and assistance.

77
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" mineral resources
Depariment:

Minera! Resources
REPUBLIC OF SOUTH AFRICA

CANDIDATE’S LIST FOR THE POST OF DIRECTOR-GENERAL:

DMR 16

MINERAL RESOURCES
[ NAME ! EMPLOYER/DEPARTMENT } RANK/POSITION I
L . ] '
Mr J Manyi ! Rand Waters I General Manager
Mr T Gazi Transnet Director: Safety, Health,
Environment and
Sustainability
Mr N Govinden ' FEurasian Resources Group Head of Tax
Actuarial Society of South Actuarial Technician,

Africa

Mr TD Mahumapelo
Speciailst and Associate
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SECRET

Annexure D

MINISTRY FOR THE PUBLIC SERVICE AND ADMINISTRATION
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SUBJECT

Filiing of the post of Director-General: Mineral Resources jn the Department of
Mineral Resources.

PURPOSE

To obtain Cabinet's concurrence for the intended appointment of
Mr J Manyi to the advertised post of Director-General at the Department of

Mineral Resources.

SUMMARY

It is the intention of the Minister of Mineral Resources to appoint My J Manyi to
the advertised post of Director-General on the esfablishment of the Department

of Mineral Resources.

SMS Handbook Chapter 8 Emplayment of Heads of Department 1/3/2008

7¢
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SECRET
4, STRATEGIC FOCUS OF THE MEMORANDUM

The filling of this post will contribute o the achievement of the strategic aims of
the Department.

5. DISCUSSION

5.1 The post of Director-General was advertised in the media (Sunday Times) of 10
January 2016 with a closing date of
24 January 2016.

5.2 Atotal number of 4 applications were received for the advertised post. 7
5.3  The following key performance areas for this post have been identified:

5.3.1 Provide direction in the development and promotion of minerals related policies.
5.3.2 Ensure that the mining and minerals industry is regulated and transformed.
5.3.3 Ensure safety in the mining of minerals under healthy working conditions,
5.3.4 Ensure the provision of corporate service function.
5.3.5 Ensure the provision of financial, supply chain and information management
support services,
5.3.6 Ensure the establishment of reporting procedures to facilitate effective
performance monitoring and evaluation.
$.3.7 Ensure a globally competitive, sustainable and meaningfully through economic
growth and sustainable development.
5.3.8 Advise the Minister and management on performance of their duties and
promote co-operative governance.

54 A pre-selection was done by scrutinising each of the applications received, with
due consideration to the core functions and requirements for the post as
indicated in the advertisement. The foliowing candidates were shortlisted and

invited to the final interviews:
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SECRET
. f NAME I EMPLOYERIDEPARTMENT]\RANKIPOSITION
Mr J Manyi ! Rand Waters l General Manager #
Mr T Gazi Transnet Director: Safety, Health,
Environment and
Sustainability
Mr N Govinden Eurasian Resources | Head of Tax
! Group
Mr TD Mahumapelo Actuarial Soclety of South Actuariai Technician,
L Africa Specialist and Associate

5.5 A Selection Committee was constituted consisting of:

5.5.1 MrMJ Zwane, MP : Minister: Mineral Resources —

5.5.2 Ms AF Muthambi, MP : Minister: Communications -~

5.6.3 MrD Mahlobo > Minister: Security State Agency —

5.5.4 Mr MR Sekele - Director-General: Department of Public -
Enterprise

56 The Committee conducted interviews with the short-listed candidates.
Foliowing the interviews, selected candidates were subjected to the prescribed
competency assessments. After thorough consideration of the candidature of

these individuals, the Committee unanimously agreed to recommend the
appointment of Mr MJ Manyi on the basis of the strengths he displayed against
the required competency profile and in comparison with the other candidates

who were interviewed.

5.7 MrMJ Manyi is in possession of the following qualifications:
5.7.1 National Higher Diploma: Economic Geology ey

§.7.2 National Diploma; Geology
5.7.3 Matric Certificate
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SECRET
Mr MJ Manyi is in possession of a National Higher Diploma: Economic
Geology. He is currently employed General Manager at Rand Waters. The
candidate demonstrated excellent knowledge of mining legislation as well as
latest developments in the mining industry. The panel was impressed with his
strategy capability and leadership skills. The candidate displayed good problem
solving and innovative approach particularly to labour related dispute matters
within the mining industry. His technical assessment report depicted an
individual who has sound knowledge of the Constitution of the Republic of
South Africa. The results of competency assessments were also taken into
consideration; hence the panel unanimously nominated him as the only suitable
candidate for the post of Director-General, Station: Office of the Director-

General, salary level 16.

Personnel  suitability checks, covering the following, were conducted
(documentary proof attached):

Criminal record checks;
Citizenship verification:
Qualification/Study verification;
Previous empioyment verification (referénce checks); and
Finam otd  cdacde
In light of the above, Mr MJ Manyi was regarded as the most suitable candidate
for the advertised post of Director-General.

A copy of Mr Manyi Curriculum Vitae is attached for information.

The other candidates for the position were found to be less suitable than the

nominee.

IMPLEMENTATION PLAN

Not applicable

93
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SECRET
ORGANISATIONAL AND PERSONNEL IMPLICATIONS

The relevant post exisis on the establishment of the Department of Mineral
Resources. The appointee will fill the vacant post on the estabiishment.

Should Mr MJ Manyi's appointment be approved, representivity of the senior
Management service in the Department will be affected as follows: Gender
representivity is at 66% males and 34% females, while race representivity is at

93% African, 7% Whites and 0% Coloureds.

FINANCIAL IMPLICATIONS

An allinclusive remuneration Package of R 1, 866, 183 per annum has been
budgeted for. Funds are therefore available to cover the expenses of the

appointment.
COMMUNICATION IMPLICATIONS

The Department will inform the candidate of her appointment, if Cabinet
Concurs. The other candidates will be informed in writing that they have been

unsuccessful.

CONSTITUTIONAL IMPLICATIONS

None

IMPLICATIONS FOR VULNERABLE GROUPS -

None
SECURITY IMPLICATIONS

Mr MJ Manyi's pre-employment scresning was found positive and will, once
appointed, be vetted for a reievant security clearance.

ge
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SECRET
DEPARTMENTS AND PARTIES CONSULTED, RESPONSES AND

COMMENTS
This memorandum was drafted by the em
with the Department of Public Service and Administration.

13.

ploying department in association

14. REcom MENDATIONS

candidate.

15. OFFICIAL RESPONSIBLE FOR THE MEMORANDUM
I declare that the memorandum adheres to the guidelines provided by the

Cabinet for the drafting of memoranda.

Name: Ms NB Rapoo
Designation: Chief Director- Human Resource Management

Contact Detajls
Telephone: (012) 444 3657
Ceilular: 079 158 3343

16. HEAD OF DEPARTMENT
Mr D Msiza
Acting Director-Generaj
Department of Minera) Resources

(012) 444 3880

17. AUTHORISATION FOR PROCESSING THE MEMORANDUM

MR N RAMATLHODI, MP
MINISTER FOR THE PUBLIC SERVICE AND ADMINISTRATION
Is there a need for an electronic presentation to be done in addition 1o the memarandum? No

6
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state security

State Security Agency
REPUBLIC OF SOUTH AFRICA

Private Bag Xa7, PRETORIA, 0001 Siste Security Agenay Headquariers, Musanda, Deimas Road, FRETORIA
Tel: (012) 427 4000, Fax: (012) 427 4651, www.ssa.govza

SSDB/VA10(VA3I2W6/114/1/2 Office of the General Manager
DMS 10000908819 External Vetiing

OY way 2016

‘The Director-General
Dr T Ramontja
Department of Mineral Resources

Private Bag X59
PRETORIA
0001

For attention: Mr MS Khwela

Dear Director-Generazl

Pre-employment Screening: Candidates for the Post of Director-General a¢ the
of Mineral Resources

1. Your request in the above-mentioned matter refers.

2. Pre-empioyment screening was conducted on the following candidates:

GOVINDEN Nirendheran

| GAZI Thabo Enack [ 7107245477084
| MANY! Mzwanele Jimmy | 6401205535083

3. No negative information of national gecurity relovance was oblained with regard to
the above candidatas.

4. The candidates have positive credit records,
5. The candidates are confirmed South African citizens,

Shkhunfo Seichuphephe Kwambasa Steetrveiighoiisaganishap  HAstanis yoihisaio kaRhulimonte Zhandede ke Viutnirataz g LT
Sethe o5 TEhirslotio sa Mmudo Sehoa sa Tehirslater 2a Fuso

kuPhapha kwalizwe UPhike Lwesakuphephas Ky
S CONFIDENTIAL
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CONFIDENTIAL

%9

Pre-employment Screening: Candidates for the Post of Director-Generas at the

Department of Mineral R

asources

3 The pre-employment screening is valid until a candidate is appointed. The appointed
candidate should complete a Z204 form that must be forwarded to the SSA in order fo
conduct the necessary vetting investigations, at the end of which z rejevant secyrity
clearance will be considered.

(DPSA), reference 14/1/1/P dated 23 November 2007. Please feel free to contact
us, should you have any queries in this regard, on 012 673 8064,

Dr BYWJ Lafiga
For Director-General

CONFIDENTIAL
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23 May 2016 2 ) |
Maleka

Director: Human Resowrce Administration and Practices

Department of Mineral Resources

Private BagX 55 -
Pretoria

0001

Dear Mr Maleka

The South Afiican Qualifications Authority has been pleassd lo asslst Department of Mineral
Resources, via its National Leamers’ Records Database, by parforming this verification.

The verffication resulis are as follows;
Qualifications:

T 4  |Jabuent Technical High 1981 " |ves
L 8 °  [Technikon Northern Transvaal 1985 [Yes
National Higher Diplomaiin [Lavel —[Technkon Witwatersrand 1987  |Yes

Economic Geology - 200 was

Recommended wording for press statements:

Mr Manyi was appointed to the position of ... in the Depariment of Mineral Resources, His
qualifications inchude National Diploma in Geology and National Higher Diploma in Economic

Geology.

We look forward to being of further service to you in the future.

ee Goeva Pillay, Chief Director: Public Service HR Planning, Employment Practicesg| PostMet Soke 243
Privata Bag X08

and Performance, DPSA
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" mineral resources
Depariment:
Mineral Resources
REPUBLIC OF SOUTH AFRICA

DMR 10

57
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GOVERNMENT GAZETTE, 29 SEPTEMBER 2000 s _

WHAT IS THE PURPOSE OF
THIB FORM

To assist a govemment dapert

menl in sslecting & person for
&n advertised poal,

1]

This form may be used lo idene
lify candidates to be inler-
viewad. Since & appilcants
gannot be Interviewed, you
fo M in this form com-
accurately and legibly.
Wil help to process your
application tairy.

:

| wHO sHouLD comPLETE

THIS FORM

Only persons wish o apply
for an advmlsodp’ggllonina
govemment dapariment.

ADDITIONAL INFORMATION

2-Passport number in the
cass of non-South Africans.
8-This Wot:natlon is required
1o enable ihe depariment to

witi: the Employmern
Egquity Act, 1998.

Z 88 (81871437)

DecPRARTHMENT of
My eat Resoyzge:

il |

Relerence number {as stated in if you are offared the X
the advery) when can you start 33"3’;6’%
serve

much nofice must
with your current emp*lg;'ar?

3008% By |

'feé' LMR/fé /m/

LY NGO TaB L

This form requires basic Infor-'
imation,

MpA-NSt
First names MZLSANELE  Jhpap
Date of birth 20 Jpr |9 c4
Identity number® | 440120 5536 g2
Races e A T
Gendera Fomete | (Taoi) .
Do you hava a disability?® Yos @
Are you a South African cliizan? @1 No
if no, what is your nationalty?
Anddoyouhaveavalldworkpemn? Yoz

Have you been comvicted of & criminal
m’ﬁf‘, been dismissed

from employ-

g &

it profession or occupation res
St Of OMCil regletatey oon fequires 1‘
and parﬂcularaofmh'aﬂon

W DO IE EON it f’ﬂiﬁﬂhy‘}%%fw"
Prelarred language tor correspondence? | Ere/ /s ;
Telephane number during office hows | (o3 z) 379 345
Pretared method for |, I D ! -

— Applicants substaniial Correspondence! o
:ualmoatbns omk exper- detafls (in J!MMJMQMLQ-QB.C@.
ence must attach a CV, terms of ) _
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STAATSKOERANT, 20 SEPTEMBER 2000

L No. 21580 ¥
=
T _Languages {spscify)
EHEL L | , Zyy | S-ore
Soosk I/ Gocb | five | V-Geob | . Goob
Read V. Gocb | Ao V- ooh |\ Geop | £y
Write V. Geeb | farl W Go=d| V. Goon (FA7£

T B D Wﬁ‘f o .';.f:-;. T R R 1
3 5-.4,-tm'r.;&-.:,‘ﬁf:a.-s-.n'fm::#‘mwwm&x RORee LWk g B POl
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Profile — Mzwanele Jimmy Many}

Name 1 Mzwanele Jimmy Manyi Resldentlal address: 4 Riet Avenue
Woodmead ext 4

Postaladdress : PO Box6021 Rivonla 2128 Emall gddress ¢ iimmym@mweb.co 2z

1D Number : 640120 5536 083 Cell Number : 0823793454

Nationality : South African Race : African

Spoken Languages: Xhasa, Zulu, § Sothe, Tswana, English, and fair Afrikaans
General Profile for the Director General {DMR) position

Mzwanele Manyi is a professional with 10 years hands on mining Industry experience gained at
Anglo American. His experience combines § years Mining geology and another 5 years exploration
geology. He also a former Accounting Officer {(DG/CEO) who served in the public service at sms level
for more than 6 years split between his role i National Government and as General Manager at

Randwater,
s tra in the Pubii ce

& Managing budgets of up to R2bn as accounting officer and staff compliments > 7000 people,

*  Working with confidential & classified information including top secret.

¢ Formuiate and Impiement Public Policy/ Regulations including Labour Laws.

* Hands on experience and sound knowledge of Government Policies and kegistation

*  Providing leadership to a diverse team of professionals, including Human Resources, Supply

Chain, Communication, Audit and information technology

Implementation of Administrative procedures,

* Demonstrable track record in Financial Management

* Experlence in Development of strategic plans, Annual performance Plans and Annug|
Reports. '

¢ Provided Qversight State Owned entities including funding supervision

He is also, a Harvard Alumnus and a Chartered Marketer CM (SA) with M+ 4 Economic Geology
qualifications. He is more than suitably qualified In all respects. He has formal qualifications,
exceeds requisite Industry experlence and also exceeds requisite sms level experlence in the public

service

Apart from mining experience he also has over 18 vears senior/executive management corporate
experience mainly from blue chip and multinational companies. His experience, spans aeross key
sectors of the Economy including Exploration and Mining geclogy with Anglo, ICT with I1BM, Peoples
Bank {Nedcor Group) and Barclays bank plc. Auto sector with Toyota SA and FMCG with Tiger
brands. He also participated in various Transformatlon charter development Processes. He is an
honest, hardworking and Is experlenced in working long hours, under pressure, individually and in
teams, His analytica) skills are weli developed and he has very good decision making capabiiities.
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MINISTRY
PUBLIC SERVICE AND ADMINISTRATION
REPUBLIC OF SOUTH AFRICA

Frivala Bag X918, PRETORIA, 0001 « Tet: (012) 336 100D, Fax: (012} 336 1808
mwmmmm.m.mmumsm.mmmmm

Mr MJ Zwane, MP
Minister of Mineral Resources
Private Bag X 59

ARCADIA

0007

Fax: 012444 3145

Dear Colleague

FILLING OF THE VACANT POST OF DIRECTOR-GENERAL: DEPARTMENT
OF MINERAL RESOURCES

Your letter and the ‘accompanying Cabinet Memorandum in the above regard,
have reference.

I have noted the contents of the Cabinet Memorandum whereby you are
recommending the appointment of Mr. MJ Manyi as Director-General of the

Department of Mineral Resources:

According to the advertisement availed, the post of Director-General in your
Department was advertised with the educational requil:ements of “an

Memorandum have been duly noted; he however does not meet the educationaj
requirements as clearly articulated in the advertisement for the post,

General in 2 departments, i.e. the Department of Labour and Govemment
Communication Information Systems; this was prior to the introduction of new
entry requirements as outlined in the Directive endorsed by Cabinet.

Your Department's recommendation that Mr. Manyi be appointed as Director-
General: Mineral Resources does not comply with the requirements of the post
as advertised and with the provisions of the Directive on compuisory capacity
development, mandatory training days and minimum entry requiremments for the

¥
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Senior Management Service, issued on 1 April 2015 (as amended). Amongst
the requirements of the said Directive are specific antry requirements regarding

As a way forward your Departrent may revisit the candidature of the other
shortiisted candidates in order to determine their suitability or not for

Kind regards

S 1
((Duam =t bedO A

ADV. NGOAKO. A. RAMATLHODI, (DR.) (MP)
MINISTER (ro PUBLIC SERVICE AND ADMINISTRATION

DATE: 05fetf a0(

;2.3
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Top level skilis and experlence

Governance at board level both in Private and Public Sector.
Provided Advisory services to the Minister of Communications
Proven Strategic thinking and Leadership skills.

Executive management in both Private and Public Sector.
Excellent negotiation skills and extensive network.
Stakeholder Engagement and management.

Proven track record of working under pressure.
Over the years he has served on various boards and in leadership roles and he has a proven

track record in the administration of large entities.
His past leadership roles include being a member of Forum for Directors General {Fosad),

Board member Peoples bank; Board member Computershare; Chairman BMF Investments;
Board member & President of Black Management Forum, Council member Black Business
Councli; Council member of business Unity 5A; Board member Brand SA; Board member at
Media Development and Diversity Agency (MDDA) also served as Chairman of the

Commission for Employment Equity.

Educational Qualifications

Harvard &Wits Bus School : Senlor Exec Programme- (1999)
IMM &MASA :  Chartered Marketer (SA) since 1999

Wits Technlkon National Higher Diploma Economic Geology {1987)

Technikon Northern TVL * National Diploma in Geology ( 1985}

Jabulani Migh School ¢ Matric with Exemption [ 1981}

74
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Detailed Career History

Dates : September 2012 to date - Randwater.
Position : General Manager Randwater Academy
Duties

¢ Professionalising Engineers

* Professionalising Scientists

* Professionalising Process Controllers

*  Professionalising Artisans

s Deploying graduates to the various municipalities
Dates : Feb 2011 — Aug 2012 GCIS/Cabinet Left due to Expiry of Contract
Posltion : LEO GCIS and Cabinet Spokesperson
Dutfes

2 » a3 » ™

Accounting Officer for Departmental Budget of about R500rmn,
Managing a staff complement of about 500 peaple.

Develop and Implement communications strategy Including community
media development strategy

Stakeholder and Reputation management.

Deveiop Communication products and platforms

Ensure coherent messaging across the whole Government

Media management
Spoke on behalf of Cabinet and communicated all Cabinet decisions,

Achievements : launching a Government newspaper {Vuk'uzenzele)

Dates
Positlon & Duties

: Sep 2009 - Feb 2011 Department of Labour until Redeployed to GCis

: Director General,

Accounting Officer for Departmental Budgets of ~R 2bn
Managing a staff complement of about 7 500 people

Advise the Minlster on formulation of Labour policies and regulations
Oversee the Unemployment Insurance Fund (UIF} { *R30bn)

Oversee the Compensation Fund {~R20bn)

Oversee the Financial stability and good governance of the CCMA

Leading and managing Skills development Act, Seta’s and National skills
Fund until they were transferred to the Department of Higher Education
and Training. Achievements : Submitting 4 Labour Bilis to (abinet,

* 8% o & m a
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Date : June 2006 — Aug 2009 Tiger Brands - Resigned to joined Gvt

Position : Group Executive Corporate Affairs

Duties

Lead Corporate Social responsibllity programme
Lead both Internal and External Communication
Manage the reputation of the Company
Management of External Stakeholders
Represented Tiger In various bodies
Represented the CEO in Business Leadership SA
Member of Exco and attended board meetings.

Achlevements: leading the negotiation team that fully co-operated with the Competition
Commission on the bread price fixing case, resulting in minimal penalties Incurred.

Date  Jan 2005 — May 2006 1BM Head-hunted to join Tiger-brands
Poslition : Director Public Policy and corporate Affairs
Dutles

* lead BBBEE Implementation

» Lead Corporate Social Responsibility

* External stakeholder management

*  Advised on Public Policy pertaining to 1CT Policy

Dates :Jan 2004 - Dec 2004 Barclays Bank Ple. Head-hunted to Join IBM

Position : Director Public Policy and Corporate Affalrs

Duties

Facliitate Funding of BEE transactions

Lead Corporate Soclal responsibifity across 12 countrles in Africa
Manage the reputation of the company

Lead External Communication

Lead Internal Communication

Manage Stakeholder engagement

Develop Public Policy strategy




Dates
J Position
Dutfes
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5

: Jan 2001 ~Dec 2003 NEDCOR Group (Peoples Bank) Resigned to joln Barciays

1 Executive Director Business Banking and Marketing,

Manage a loan book of about R900 000 00D,

Lead the sales team,
Lead presentations to the credit committee.

Engage with the Risk supervision department of the SA Reserve Bank,
Over-all responsibility the growth of the Business banking

Lead marketing and brand management of the bank

Spear-headed the re-branding of Peoples Bank

Position

Dutles

: Sep 1998 ~Dec 2000 Meegbank Holdings Resigned 10 join Nedcor

: Group Exec Director Business development and Marketing

* lLead the growth and development of the bank.

Lead the acquisition of large scale deposits,

Liatsed very closely with the treasury unit for wholesale deposits.
Lead the marketing function

Lead the re-branding and positioning of Bank of Transkel into an

acceptable commercial bank, Meegbank
Served on the Board of bath the Group holding company and the bank

Dates

Position &Dutles

7 Jan1995-Aug 1998  Toyota South Africa Resigned to Join Meegbank

: Sales Regional Manager and fater General Manager (Transformation)

Manage Corporate, Diplomatic and Government sales

Meet sales targets on sedans and light commercial vehicles

Manage and maintain relationships with clients during and after sale
Keep clients abreast of vehicle built progress until delivery

Collaborate very closely with the dealer network

Use National Association of Automobile Manufacturing of SA figures for

target setting in the growth of market share




Dates

Duties
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: Jan 1985 — Dec 1994 Anglo American. (Prospecting Services and President Brand)

Resigned to Join Toyota
> years Exploration Geology and 5 years Mining Geology

Hands on experience drawing up Geological maps and sections.

Experience in structural mapping and interpretations
Underground mapping experience of stopes, haulages, cross-cuts and ralses
Provide technical advice on physical characteristics of certain rock formations to enhance

mine safety

Experienced in Sedimentological and stratigraphic mapping.
Ore body and resource modelling for life of mine estimations

Project management of exploratlon ventures
Topographical mapping, geological core logging and trench sampling

Ability to prepare geological and mineral reports
Environmental management of surface drilling sites.




FP-JGZ-1276

70

ASSESSMENT REPORT
STRICTLY CONFIDENTIAL
'NAME & SURNAME Mzwanele Manyl I
} TEENTITY ORPASSPORTNR | 640120 5536 083 e .._-H-_._,*_‘._*i
E_RAcs African i
| GENDER Male |
‘;Mlm None 7l
i QUALIFICATIONS National Higher Diplorna ;
!;DATE OF ASSESSMENT 19 April 2016 -
| CURRENT JOB TITLE Advisor o the Minister ?l
| POSITION ASSESSED FOR } Director General _:;

mmmmwmmwcmwwogm,mnmmmmmmw the content
of which is anly for the informalion of the assessed and relgvant senlor management within the Dapartment of

Mineral Resouroes.

muﬂmmmm”wﬂammmmqmmnmwmmmﬁwmmmwmww
assessmenis for EMS In the Publlc Ssrvics.

Flease note thal these results may not be used for any other purpose unless the assesses consenis thereip.
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1. EXECUTIVE SUMMARY

The Candidate's Personality Profife indicates that he may generally assign tasks to delegates
without necessarily obtaining thelr inputs and viewpoints, and tends to expect subordinates to
work with minimum guidance and supervision. He appears to place focus on task demands in
his management approach, and seems likely to be goal-orientated and results driven in nature.
Although he may function effectively in stressful contexts, he appears inclined to enjoy more
relaxed work environments where he can follow his own work pace. He has a proclivity for
adopting disciplined and controlled work methods, and tends to be persuasive, influential, tactful
and diplomatic In his interactions with colleagues. Mr. Manyi is likely to trust in the motives and
intentions of his colleagues, and considers himself able to work independently, as well as within
a team in his work environment. He may however lose heart when faced with setbacks and
failures in his work context which could potentially affect his emotional resilience, and ability to

motivate end inspire colleagues during difficult times at work.

The Candidate’s Cognitive Profile reveals that he generally adopts a diagnostic approach 1o
problem solving by identifying potential causes of problems, and devising applicable sofutions.
He tends to be effective in the application of analytical reasoning skills to make sense of
unfamiliar information, but seems quite uncertain when placed in situations where he s not the
knowledge expert. This may affect the application of his judgement in new work environments.
He should consider developing his logical reasoning- and categorisation skils to help him order
and structure information more effectively, and to enable him to work with more boldness and
corifidence in novel work contexis that are outside of his realm of experience and expertise,

Based on the comparison between Mr. Manyi’s performance in the assessment (integrated
findings on the performance in the generic managerial competency exercises, personality and
capability measures) and the requirements for efficient and effective performance within the

Public Service, the following are possible strengths and development areas:

Areas of Strength:
He considers himself able to work independently as well as within a team-based context.

He appears likely to be persuasive & influential in nature which may help him convince
calleagues of new ideas regardless of his personal convictions.

He tends to bs proficient in the application of tactfulness & diplomatic skills,

He reported himsel to apply self-discipline & control in his approach to work,

He may be able to assert his viewpoints & opinions when the situation necessitatas it

*

Asgessment repott for: Mr. M. Manyl

&4
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« He appears to be skilled in the application of analytical reasoning skills in new work

environments.
He considers himself to aghere to tules, regulations & procedures in his work

environment.
He tends to be persevering & conscientious in seeing tasks through to compietion,

He is likety to pay attention to tasks, goals & end-results in his management approach.

L]

Areas of Development:
* He may overlook the practicality & feasibility of his proposed ideas & solutions at times,

o He may benefit jrom strengthening his categorisation skills to enhance his judgment

capabilities.
« He could possibly benefit from strengthening his logical reasoning skills to help him

process novel data with more boldness, speed & accuracy.
» His tendency to fee! somewhat dejected in cases of setbacks may affect hls emational

reslience & leadership capabilities.

Assessment report for: Mr. M. Marryi

6%
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2. ASSESSMENT METHODOLOGY

24 Cognitive Proceas Profils [CPP)
The Cognithre Process Profile (CPP) measures the way people think when dealing with new information
and solving problems of varying complexity, [t alsc assesses sspects of people’s polential for future

cognitive development and growth.

2.2 Occupational Personality Profile

The OFF is a general personality profile designed to assess a broad range of personality tralts. Thess
traits assess the candidate's characleristic ways of behaving across a wide rangs of siuations. When
interpreting this profile due welght should be given to other relevant factors such as: atfitudes, previous
exparisnce, personal circumstances, education and training efc.

2.3 Competency Based Exercises
Meanagement simulation exercises (Project, Planning, Reporting and Role Play) are specifically designed
to measwre generic executive managerial competsncies which have been specifically identified as

relevamnt fo the Public Servics.

3. INTEGRATED ASSESSMENT RESULTS

Proficiency Level Koy

Marginal demonstration of competency

Acceptable demonstration of competency

B8 Exceeded expectation | Good demonstration of competency

Asyassmant repart for: Mr. M. Manyf

&7
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4, CONCLUDING REMARKS

This report is based on the assessment results and evidence of competency provided by Mr.
Manyi during the assessment. The candidate’s strengths and areas of development in
respect of the core managerial competencies are reflected in the table below:

CORECOMEETENGIES:

Strategic Capability and Leadership

Programme and Project Managament

Change Management

Financlal Management

Pecple Management and Empowerment

Mr. Manyi should consider training and development interventions in respect of the leaming
focusses highlighted in Appendix A.

Jolene Geidenhuys Mamelle van Rooyen
Industrial Psychologist Counselling Psychologist
PS 0118044 PS 0107182

Date: 25 April 2016 Date: 25 April 2016
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Page 10 of 10

» Analyzing the External and intemal environment

« Davelop s Stratagic Intent
» Devalap and Evaluate a Strategle Business Plan

. cmsidomﬁomforanmaneadmhlpAppmach
« Principles and Practices of Good Govemanoe

Leading Inngvation in the public sarvice
a Crasts and manage an environment thet promotes innevation

Opporunlﬁasforlnno\raﬂon

condw&annmmtm
Lee@_Team Through Creative Thinking processes

Programme and Project Management

« Program Life Cycles in Government
Progrem Success and Ministerial Overight .
Ing!gWarydResidualMlnProgmms

- iAo
-mmhawmwmsmmg

Change Managemont

Leading Change
. lns&uﬁng Change and Leading T Transitian

Financial umemunt & audseﬁnu

Filnancial Manageinent

- lrumdudinn Io tha Pubtlc Staotor Flnancial Management

People Management and
Empowerment

&ranolc Human Ih-owcs Managemant

« Strategic Human Reaource Management and Flarning

« Recruliment and Selection of the Right People

s Challenges to and Opportunities for Strategic Human Resoures Managesment
« Performance Managomant

o Labour and Employment Relations

Knowiedga Management

Pollcy Formulation & implementation

L3
9
-
L}

Educuﬂon md'!'rdling o Palk.}' Development

Resaarch Methodology for EMS in Publc Service

« Rasearch and Management in the Developmerital Public Service
» Noeds Assessment Research

« Rasesrch Planning, Design and Siutegies

« Idendification and Formulation of Research Problems

» Prosantation and Communication of Research Rasults

« Regearch Proposels and Dissertation
» Ethica implications and Considerafion in Research

Client-orfentation snd Customear
Focus

C:ommunication & Customer Focus Stratagies
« Communication In Government

» Communication Strategy and Planning
« Communicaticn and Customer Focus Strategies

——tr
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MINISTRY
PUBLIC SERVICE AND ADMINISTRATION
REPUBLIC OF SOUTH AFRICA

muaqme.mmoounmmam1mmmzjm 1808
Privaie Bag XO148, WMW.‘&MTJWS!M.MM)‘MW

Honourable M J Zwane, MP
Minister of Mineral Resources

Private Bag X 59
PRETORIA
0001

Fax: (012) 444 3145

Dear Colfeague
FILLING OF VACANT POST OF

MINERAL RESOURCES

This serves to inform you that Cabinet has, at its meeting of 01 March 2017,
concurred with the appointment of Mr T S Mokeena to the above-mentioned post at 2
remuneration package of R1 689 750 per annum, for a term of five (5) years, with
effect from a date as agreed to between yourself and the appointee,

Kindly note that the appointee must sign the prescribed employment contract
attached as Annexure 2 of the Public Service Regulations, 2016 and must aiso enter
into a perforrnance agresment within three months after assumption of duty. The
incumbent is also expected to obtain a relevant security clearance 1o be conducted

by the State Security Agency.

it would be appreciated if you could forward a copy of the signed employment
contract at your earliest convenience to the Department of Public Service and
Administration, marked for the attention of Ms Rhulani Makhubela, Chief Direcior:
Public Service Leadership Management (tel. 012 336 1108).

Attached please find a draft lefter of appointment for your consideration ang possible
use.

DIRECTOR-GENERAL: DEPARTMENT OF

Kind regards
\ ™

ADV. NGOAKO. A. RAMATLHODI, (DR.) (MP)
MINISTER FOR THE PUBLIC SERVICE AND ADMINISTRATION

DATE: £f Q3/3-D17

———
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MINISTER IN THE PRESIDENCY: REPUBLIC OF S0UTH AFRICA

rivire Bag X 1000, Prelovis, 009

Mr M.R. Baloyi, MP
Mirdster for the Public Service and Administration

Private Bag X864,
PRETORIA,
0001

Daar Colleague,
TRANSFER OF MR T J MASEKO TO THE DEPARTMENT OF PUBLIC SERVICE
AND ADMINISTRATION

} concur, subject to the President's approval, with the transfer of Mr T Meseko, the
Director-General of the Govemnment Communication and Information System

(GCIS), in terms of section 12(3)a) to the post of Director-General of the
Depeartment of Public Service and Administration (DPSA). The proposed effective
date of the transfer, namely the date foilowing the date that the President signs the

President’s Minute, is also supported.

Yours sincerely,

QL.

Chabane, MP
Minister for Performance Monitoring, Evaluation end Administration in The

Presidency
mwﬂbPMl
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EXPLANATORY MEMORANDUM

1. According to section 12(3)(a) of the Public Service Act, 1994 (promuigated
under Proclamation No. 103 of 1994), the President may during the term of
office of the head of a national department transfer him or her to perform
functions in a similar capacity in any national department for the remainder of
his or her term. Such transfer may only occur if the relevant head of
department consents to the transfer or, after due consideration of the head's
representations, the transfer Is in the public interest (section 12(3)(d) of the

Public Service Act).

2. The President's Minute proposes the transfer of Mr TJ Maseko, the Director-
General of the Government Communication and Information System (GCIS),
to the post of Director-General of the Department of Public Service and
Administration (DPSA). The post of Director-General of the DPSA is vacant.
The transfer of Mr Maseko is proposed 10 coincide with the transfer of Mr
Manyi, the Director-General of the Department of Labour, to the post of

Director-General of the GCIS.

3 The responsible executive authority for the GCIS, the Minister for
Performance Monitoring, Evaluation and Administration in The Presidency

concurs with the proposed transfer of Mr Maseko (see herewith = copy of his
letter to the Minister for the Public Service and Administration in this regard).

4. The proposed effective date of the transfer is the date following the date the
President signs the Minute untii 30 June 2012, being the date that Mr
Maseko’s term expires. The proposed transfer was discussed with Mr Maseko

and he is in agreement.
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MINISTRY: PUBLIC SERVICE AND ADMINISTRATION
REPUBLIC OF SOUTH AFRICA

NATIONAL ASSEMBLY
QUESTION FOR WRITTEN REPLY
QUESTION NO.: 2234.

Mrs A M Dreyer {DA) to ask the Minister of Public Service and Administration:

Whether (a} his department and (b) any entities reporting to him has paid out the remainder
of any employee’s contract before the contractually stipulated date of termination of the
contract since the 2008-09 financial year up to the latest specified date for which
information is available; if so, (i) what amount has (aa) his department and (bb) entities
reporting to him spent on each such payout, (ii} to whom were these payouts made and (i)
what were the reasons for the early termination of the contracts in each specified case?
NW2593E

REPLY

Mr. Themba Mveli James Maseko (Director General-Department of Public Service and
Administration) was appointed in the DPSA on 4 February 2011. His employment
contract covered the period 4 February 2011 untif 30 June 2012. He offered to resign
on 22 July 2011 (the Minister offered to re-determine his term of Office), he was paid

out for the remainder of his contract period.

REPLY
(i) R1,202,849.94

{if} Mr. Themba Mveli James Maseko

Reply to the Parliamentary Question 2234 [NW 2593 E] ask by Mrs A M Dreyer (DA) to the Minister
of the Public Service and Administration
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(lii) Redetermination of term of office of the Director General by the Minister of Public

Service and Administration

REPLY ORIGINATOR

Name: Thabang Ntsiko
Designation: Deputy Director: HRPA
Contacts: 012 336 1163

Recommended / Not recommended

Ms Linda Shange
Deputy Director-General (Acting) — Corporate Services
Date

Recommended / Not recommended

Mr Mashwahle Diphofa
Director-General: Public Service and Administration

Date:

Recommended / Not Recommended

Hon. Ayanda Diodlo, MP
Deputy Minister for Public Service and Administration

Date:

Approved/ Not approved

Hon. Nathi Mthethwa, MP
Minister for Public Service and Administration (Acting)

Date:
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MINISTRY
PUBLIC SERVICE AND ADMIMISTRATION
REPUBLIC OF SOUTH AFRICA,

+

+ Tat: {012) 396 1000, Fax (012} 336 1600
= Tok (021) 467 8120, Fax: (027) 485 5484

The Honourable
Mr Richard Baloyi, MP
Minister for Public Service and Administration

Batho Pele House
Pretoria

0001

Dear Minister,

REDETERMINATION OF CONTRACT: TMJ MASEKO - DG DPSA

Our meeting of the 10 June 2011 and today, 15 June 2011 regarding the above-mentioned

matter refers.
I hereby confirm that 1 am indeed accepting the proposal for my contract to be re-
determined with effect from 1 Jufy 2011.

As I indicated at our meetings, | believe | have served the South African Public for the past
16 years with distinction and honour. My public service career started as a Member of
Parliament in 1994, | left parfiament after a year to assume the position of Subeﬁntendem
General in the Gauteng Department of Education.  joined national government when | was
appointed Director General in the departments of Public Works and GCIS.

During these years, I served the South African public and the South African Government
with honour, dedication, loyalty and distinction. [ take the 0pportunity to thank the South

African government for giving me the opportunity to serve.

3|
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The time has come for me to move on and create opportunities for other South Africans to
make a contribution to strengthen our democracy. South Africa Is not short of talent

I'have now had the opportunity to study the proposal made by Mr Alvin Ra Pea and hereby
confirm that | accept paragraph 4.1 under ‘Exit mechanisms'. | believe that this is fair and
reasonable way to exit the pubiic service. } am grateful to you for ma king my exit to be as

amicable as possible.

Although I will be exiting the public service, please be assured of my avaitabifity to serve my
government in whatever capacity in future. I've accumulated so much knowledge and skills
in the public service and | feel obliged to offer my skills in whatever way possible In thé

future.
Tha nk'YOUa

Kind Régards,

Themba Maseko

‘Directdr General

Date: [ [ Zw/

120
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SECRET

-

DEPAR rMENT OF PUBLIC SERVICE AND ADMINISTRATION
CABINET MEMORANDUM NO ?? OF 2006

DATE: 77 JUNE 2006
FILE NUMBER: 77?7

FILLING OF THE POST OF CHIEF EXECUTIVE OFFICER OF THE GOVERNMENT
COMMUNICATION AND INFORMATION SYSTEM

1

)]

focus on his responsibilities and duties as the Head of the P

SUBJECT |
Filling of @ post of Chief Executive Officer of the Government Communication ang
Information System.

PURPOSE

To obtain Cabinet's approval for the appointment of Mr TJ Ma
of Chief Executive Officer of the Government Communication

seko to the advertised post
and information System.

SUMMARY

It is the intention of the Minister in the Presidency to appoint Mr TJ Maseko to the post of
Chief Executive Officer on the establishment of the Government Communication and

Information System.

DISCUSSION

On 25 January 2006 Cabinet noted that it is the intention of the Minister in the Presidency
that the functions of the CEO GCIS and the Head PCAS would be Separated during' the
coming year, Upon the separation of these functions and the appointment of a suitable
CEO of the GCIS, Mr JK Netshitenzhe would relinquish his duties at the GCIS and solely

CAS in The Presidency for

the § year extended term of his office. )
The relevant post was advertised in ferms of the Cabinet discussion of 25 January 2006

in the Sunday Times from 9 April 2006 to 24 April 2006. -

A total of 23 applications for the post were received.

SECRET
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SECRET

During the evaluation process of applications received, it became clear that only one of
(*\9 applicants met the very minimum of requirements for the advertised post of CEQ:

CiS.
On 26 April 2006 the Executing Authority agreed to a process of head hunting to augment

the available list of candidates for the position.
The following key performance areas for this post have been identified:

Knowledge and Understanding of Communication Strategies;
Understanding of Government Policies and Programmes;

Spokesperson of government and Cabinet;
Providing Leadership to the Media Development and Diversity Agency (MDDA);

Providing leadership to the International Marketing Council (IMC);
= Serving as Accounting Officer.

In early May 2006 the Executing Authority noted the outcome of the head hunting process
and agreed to interviews fo be scheduled for Mr TJ Maseko (head hunted candidate) and

Mr S Muofhe (applicant).
A selection committee was constituted consisting of:

Dr EG Pahad, Minister in the Presidency (Chairperson of the Panel)

Dr P Jordan, Minister of Arts and Culture
Dr | Matsepe-Cassaburi, Minister of Communications

Dr F Chikane, Director General, The Presidency
Mr J Netshitenzhe, Head PCAS, The Presidency and Current CEQ GCIS.

The Committee conducted interviews with the 2 short listed candidates on 29 May 2006.
After thorough consideration of the candidature of these individuals Mr TJ Maseko was
found to be the most suitable candidate for the post. The security clearance for Mr TJ

Maseko has been obtained from NIA.

During the interview Mr Maseko showed a good grasp of the breadth and depth of the
responsibilities of the CEO GCIS. In addition he reflected confidently on some of the
chailenges related to GCIS in the coming period, specifically as it relates to the
consolidation of current activities and initiatives as well as possible new areas of work so
as to ensure better functioning of Multi Purpose Community Centres (MPCCs) and
targeting various strata of SA society. In addition he demonstrated a good understanding
of ways in which to make use of information and communication technology to deepen

communication for development.

SECRET
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SECRET

Mr Maseko did not extensively reflect on the work and challenges with regard to the IMC
~nd MDDA although he did indicate a keen understanding of the importance to broaden

r‘ﬂ
" and entrench media diversity and improve international marketing.

Mr Maseko is an energetic person with a good understanding of the importance of
communication and has extensive experience in the management and control of large

budgets and organisations.

The panel agreed that Mr Maseko reflected a clear and focused understanding of

government policy and communication challenges. He has shown that he had thought

about the issues, including new initiatives to improve the work of the GCiS. He will need
the support of communications professionals and would also need assistance to fill the

gaps with respect to the work and leadership in relation to the IMC and MDDA.

—

Mr Maseko confirmed to the panel that, should he be successful in his candidature for the
position of CEO GCIS, he will relinquish all positions and interests in private sector

initiatives and companies he currently is involved with.

In terms of the guidelines for the appointment of Directors-General in the Public Service a
security clearance must be obtained before submitting to Cabinet.

A copy of the candidate’s application form-and curriculum vitae is attached for information

The other candidate interviewed for the position, was found to be unsuitable for the post.

ORGANIZATIONAL AND PERSONNEL IMPLICATIONS

The relevant vacant post exists on the establishment of the Government Communication
and Information System. The appointee will fill the post on the establishment.

FINANCIAL IMPLICATIONS
The post has been budgeted for and funds are available to cover the relevant expenses.

COMMUNICATION IMPLICATIONS

The Department will inform the candidate of his appointment, if Cabinet concurs and also
inform the other candidates that have been unsuccessful.

STRATEGIC FOCUS

None
CONSTITUTIONAL IMPLICATIONS

SECRET
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N SECRET

None

10. (_JTHER DEPARTMENTS / INSTITUTIONS CONSULTED

1.

12.

None
RECOMMENDATION

CONTACT PERSON
Ms | Langa can be contacted at tei: (012) 314 2402 /082 5521 314, shouid there be any
enquiries on the particulars provided In this Memorandum,

AUTHORISATION FOR DISTRIBUTION

MS GJ FRASER-MOLEKETI MP
MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION

SECRET
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Ms GJ Fraser-Moleketi
Minister for the Public Service and Administration

Private Bag X884
PRETORIA

Dear Colleague

FILLING OF THE VACANT POST OF CEO GCIS: GOVERNMENT
COMMUNICATIONS

The post mentioned above was advertised nationally
2006 to 24 April 2006.

in the Sunday Times from 9 April

After assessment of these applications against the key performance areas and
requirements attached to the post as advertised, candidates wers shortlisted,
the shortlisted candidates, Dr EG

A Selection Committee conducted interviews with all
Pahad, Minister in the Presidency was the Chairperson and Mr Louis dy Plooy, acted as

scribe fo assist the Committee.

After thorough consideration of the candidature of these individuals against the backdrop
of the particular requirements and circumstances of the post, Mr TJ Maseko was found

to be the most suitable candidate for the post.

The following documents regarding the filling of the post are attached;

i) Copy of advertisement

ii} A list of the candidates who applied for the post

iii) A Cabinet Memorandum for submission to Cabinet
iv) Comments on suitability of shortlisted candidates.

ppreciated if you can obtain Capinet's approval

for the appointment of Mr TJ Maseko on a 5-year term of office, 1o the post of CEO:
GCIS, with a salary of R885 714 plus a 10% allowance per annum, with effect from g
date to be agreed between myself and the nominee. ‘This takes into account that Mr T,

Maseko had been a Director-General of Public Works for three years.

In view of the aforementioned, it will be a

Thank you for your co-operation and assistance.

Kind regards

Dr E PAHAD
MINISTER IN THE PRESIDENCY
_i

DATE:
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MINISTRY: PUBLIC SERVICE AND ADMINISTRA TION
REPUBLIC OF SOUTH AFRICA

Private Bag X684, Preloria, 0001, Té): {012) 314 7911, Fex: (012} 328 g52p
Private Bag X@148, Cape Town, 8000, Tel: {021) 465 5491/2/3, Fax: (D21) 485 5484

Mr EG Pahad
Minister in the Presidency
Private Bag X745
PRETORIA

0001

Fax: (012) 328 7447

Dear Colieague
FILLING OF POST OF CHIEF EXECUTIVE OFFICER: GOVERNMENT
COMMUNICATION AND INFORMATION SYSTEM i

This serves to inform you that Cabinet has, at its meeting of 14 June 2008, concurred
with the appointment of Mr TJ Maseko to the above-mentioned post with effect from
his date of assumption of duty at a remuneration package of R885 714 per annum for

a period of three years.

Kindly note that the appointee must sign the prescribed employment contract
ettached at Annexure 2 (Part 1) of the Public Service Regulations, 2001 ang must
also conclude a performance agreement within three months after assumption of
duty. Please ensure that the provisions of the Department of Public Service and
Administration Circular 1/7/1/4/1 dated 25 April 2003 pertaining to the payment of a
non-pensionable HoD aliowance are captured in the employment contract,

it would be appreciated if you could forward a copy of the signed employment
rtment of Public Service and

contract at your earliest convenience to the Depa
Administration, marked for the attention of Ms D Mereeothe, Director: Senior

Management Services (tel: 012 336 1351).

Attached please find a draft letter of appointment for your consideration and possible

use. .

Kind regards |

~q. "*mf;w- basTefess
MS G\ FRASER-MOLEKET!

MINISTER &D[O‘?'[Ub
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government
communications

Department;
Govemment Communication and Information System
REPUBLIC OF SOUTH AFRICA

Private Bag X745, PRETORIA, 0001 Midiown Building, cnr Prinsloo and Yerme ulen Streats, PRETORIA
Tek {012) 314 2011, Fax: (012) 323 3831 webshe: www.gcls.gov.2a '

EMPLOYMENT CONTRACT PROMULGATED UNDER SECTION 12 OF THE
PUBLIC SERVICE ACT, 1994 (PROCLAMATION NO 103 OF 1994) FOR

HEAD OF DEPARTMENT

ENTERED INTO BY AND BETWEEN

The Government of the Republic of South Africa herein represented by Dr Essop
Pahad in the capacity of Executing Authority of Minister in the Presidency
(hereinafter referred to as the Employer)

and

Themba James Maseko as MHead of Department (herein after called the

Employee).

WHEREBY IT IS AGREED AS FOLLOWS:

1. Appointment

1.1 The Employer hereby appoints the Employee, who agrees and
accepts appointment as Head of Government Communication and
Information System in terms of section 12 of the Public Service Act,
1994 (hereinafter referred to as the Act) for a period of three years
commencing on the 28™ day of June 2006 and terminating on the

27" day of June 2009.

1.2  In terms of this Contract-

1.2.1 the Employee shall serve the Employer as Head of the
Government Communication and Information System at
such place as may from time to time be directed by the

Employer;
ploy % ‘TW

mm-mmm-mum-wumm-mnm.mww ;
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1.2.2 the Employee will be responsibie for the efficient manage-
ment and administration of Government Communication and

Information System as contemplated in section 7(3)(b) read
with section 7(4) of the Act and as set out in the
Performance Agreement referred to in clause 7.

1.2.3 the Employee is also responsible for the exercise of the
powers and the performance of the functions entrusted to a
head of department in general or to the incumbent of Head
of Department of Govemment Comrnunication and
Information System in particular, by or in terms of the
Constitution of the Republic of South Africa, 1996 (Act No

108 of 1996), the Act or any other law.

1.2.4 the employment of the Employee is subject to a security
clearance of top secret

1.2.5 any matters arising out of this contract, which are not
specifically provided for herein, shall be dealt with in
accordance with the provisions of the Act, the Public Service
Regulations, 2001, (hereafter referred to as the Regulations)
and any other legal provisions applicable to the Empioyee.

Remuneration

The remuneration that the Employee shall receive as from the date
of assuming duty as stated in clause 1 above, is that specified in

Appendix A.

The salary and benefits will be payable in twelve (12) equal monthly
instaiments on the fifteenth day of each month and should the
fifteenth fall on a Saturday, Sunday or public holiday, on the

preceding working day.

The general conditions of service and benefits specified in
Appendix A will be as stipulated and provided for in terms of the
Act, and the Regulations. The parties to this Contract accept that
the general conditions of service and benefits in Appendix A may
be changed from time to time by means of determinations by the
Minister for the Public Service and Administration.

2.1

2.2

2.3

Subject to section 7(4)(b) of the Act, the Employee will also guaiify
for participation in the other benefits and special privileges normally
bestowed on a Head of Department as far as this is arranged

accordingly in this Contract or other applicable prescripts.
/\ W

24
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25 When required to perform official duties away from his
headquarters, the Employee shall travel at the Employer’s expense
and shall be paid a subsistence allowance in accordance with the

prescribed provisions.

Deployment during the contract period and re-appointment on expiry

of the Contract.

The Employee acknowledges that he familiarised himself with the
provisions of section 3B and 12 of the Act.

Termination of employment

4.1 The term of office of the Employee may be terminated in the
following ways:

4.1.1 On reaching the prescribed (or earlier optional) retirement
age [section 16(1), (2), 2(A) and (4)] of the Act.

4.1.2 On completing a term or extended term of office [section
16(3) of the Act].

4.1.3 Premature retirement at own request of Employee [section
16(5) of the Act).

4.1.4 Discharge in terms of any of the subsections of section 17 of
the Act.

4.1.5 Re-determination of original term or extended term of office
by the Employer [section 12(1 )or (2) of the Act].

4.1.6 Voluntary resignation.

4.1.7 Death.

4.2 Pension and other payable benefits are directly linked to the
specific section of the Act which is utilised, as regulated by the
Government Employees Pension Fund Law, 1998, the regulations
promuigated thereunder as applicabie to a Head of Department and

the Regulations.
4.3 Subject to the provisions of sections 16(5) and 12(1) or (2) of the
Act, and the Labour Relations Act, 1995, either party may, after

consultation and agreement, terminate the Contrdct before the
expiry of an original term of office or an extended term of office, by

; T
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giving to the other party three months’ notice of termination, which
notice shall-

4.3.1 be given in writing; and

4.3.2 be given on or before the last day of a month and take effect
on the first day of the succeeding month.

4.4  Shouid notice of termination be given as contemplated in clause
4.3, the Employer has the right to require the Employee to vacate
the office occupied by him and to leave the premises of the
Department before the expiry of the three months notice period on
a day stipulated by the Employer and not to present himseif for duty

any time thereafter.

Should the Employer invoke the provisions of clause 4.4, the

4.5
Employee will still be entitled to all such benefits as contained in the
relevant prescripts

4.6 In the case of inefficiency and misconduct, the Employer may deal

with him, in accordance with the relevant labour legislation and any
directive issued by the Minister.

Renewal and extension of term of office

The Empiloyer shall in writing confer with the Employee at least two
calendar months prior fo the expiry of the term contemplated in
clause 1 (supra) whether he proposes to retain the Employee in
service for any extended period not exceeding five years (60
calendar months), or not. If the Employee is so informed of such
intention to retain him in service for an extended term, he shail in
writing inform the Employer, within one calendar month from the
date of that communication, of his acceptance or not of such

extended employment.

in the event that agreement is reached that the Employee shall
enter into a further Contract on termination or completion of his
Contract, the continued service of the Employee will be recognised

under the new Contract so as to avoid any break of service and any
accrued or pro rata entittement will be carried forward into the new

Contract.

Should the Employer not renew the Contract period beyond the
initial period as stated in Clause 1 above, the Employee shall be
entitled to the pension and other benefits directly linked to the

specific section of the Act which is utilised.
7 A i

5.1

5.2

5.3
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‘ Conduct

6.1

6.2

The Employee undertakes to the Employer that he-

6.1.1 shall without the applicable consent and during his
employment or at any time thereafter, disclose any record,
as defined in section 1 of the Promotion of Access to
Information Act, 2000 (Act No. 2 of 2000), that must or may

- be refused upon a request for access to 3 record of a public
body in terms of that Act, whether or not that Act is in force;

6.1.2 shall not, during his employment or at any time thereafter,
use any record so defined and obtained as a resyit of his

employment, to be detriment of the State, except if it used in
the exercise or protection of any right, or legitimate
expectation, conferred by law;

6.1.3 shall-

(@) if so requested by the Employer during his
employment or on the termination of hig employment,
submit to the Employer any record sg defined and in
the Employee’s possession as g result of his
employment; and

(b}  not retain any copies of or extracts from such record,
except wit consent of the Employer: and

6.1.4 shall comply with the prescribed Code of Conduct.

The Employee-

6.2.1 acknowledges that he has carefully considered the
provisions of the clause; .

6.2.2 agrees that this clause is, after taking all relevant
circumstances into account, reasonable and necessary for
the proper protection of the interests of the Employer and the
Government of the Republic of South Africa and that if he
should at any time dispute the reasonableness of this
clause, then the onus of proving such Unreasonableness will

be upon him; and
6.2.3 acknowledges that he entered into this Contract freely and
voluntarily and that no circumstances exist and/or existed for

him alleging either now or at any future time that he was at a
disadvantage in agreeing to the restraints set oy in this

. e
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clause or was other than in an equal bargaining position with
the Employer in agreeing to such restraints.

Additional terms and conditions

The Employer and the Employee hereby agree to the following additional
terms and conditions as contemplated in section 12(4) of the Act-

7.1 The Employee shall enter into an annual performance agreement
with the Employer, linked to a specific financial year, which shall

include at least the following:

7.1.1 Salary increases will be based on the performance of the
Employee. Performance will be assessed in accordance
with his responsibilities and key performance areas
contained in his performance agreement and the extent to
which the Employee complied therewith, as well as any
directives which the Minister for the Pubiic Service and
Administration may issue. Salary increases for the
Employee will be based on individual consultation. The
Employee along with the Employer have the responsibility to
consuit regarding his salary increase and cash bonus within
the restrictions of the budget based on the performance of
the Employee. The salary increase and cash bonus of the
Employee shall be based on determinations, directives and
guidelines issued by the Minister for the Public Service and

Administration.

7.1.2 An annual performance agreement provided for in terms of
paragraph 7.1 above linked to a specific finangia year,
stating clear performance areas/criteria/deliverables of the
Department and the Employee must be entered into for the
duration of this Contract. As performance agreements are
linked to financial years, it should be entered into at the
latest on 30 April every year for the duration of this Contract,
The Employee should enter into his first performance
agreement not later than three months after assumption of
duty. In terms of the Public Service Regulations Vil B.2 the
Employer shall record delegations and/or authorisation in the

performance agreement.

7.1.3 The performance agreement shail be revised if, at any time
during its term, the work or environment of the Department is
so altered (whether as a result of Government or
management decision or otherwise) that the contents of it

are no longer appropriate.
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7.14 This Contract is directly linked to the performance
agreement referred to in 7.1 supra. In the event that the
Employee does not perform satisfactorily in relation to the
requirements of his performance agreement, the Employee
acknowledges that the Employer may deal with him, in
accordance with the procedure contained in the relevant
labour legislation and any other directives by the Minister.

General

8.1 Good faith

In the implementation of this Contract, the parties undertake to
observe the utmost good faith and they warrant in their dealing with
each other that they will neither do anything nor refrain from doing
anything that might prejudice or detract from the rights, assets or

interests of each other.

8.2  Applicability of the Act

Any matters arising from this Contract, which are not specificaily
provided for herein, shall be dealt with in accordance with the
provisions of the Act, as amended, the aforesaid Regulations, and

other relevant legislation.

8.3 Interpretation of Agreement

The interpretation of this Contract shall be governed by the laws
and legal principles applicable in the Republic of South Africa

8.4  Jurisdiction of courts

8.4.1 The Employee submits to the jurisdiction of the Courts of the
Republic of South Africa in the event of any legal
proceedings arising from the provisions of this Contract.

8.4.2 It shall not be a breach of the Contract if a party to this
Contract is prevented from or hindered in the performance or
observance of its obligations hereunder by any Act of
Parliament or other action of the State or by any cause or

event outside the control of that party.

8.5 \Variation

8.5.1 The Contract constitutes the whole of the agreement
between the parties to this Contract relating to the subject

T
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matter of this Contract, and save as otherwise provided, no
amendment, alteration, addition or variation of any right,
term or condition of this Contract will be of any force or effect
unless reduced to writing and signed by the parties to this

Confract.

8.5.2 The parties agree that there are no condiitions, warranties or
representations, whether oral or written and whether
expressed or implied or otherwise, save those contained in
this Contract, the Public Service Act, 1994, the Public
Service Regulations, collective agreements and other
relevant legisiation (e.g. Government Employees Pension

Fund Law).

Waiver

No waiver of any of the terms and conditions of thig Contract will be
binding for any purpose unless expressed in writing and signed by
the party giving the same, and any such waiver will be effective
only in the specific instance and for the. purpose given. No failure
or delay on the part of either party in exercising any right, power or
privilege preludes any other or further exercise thereof or the

exercise of any other right, power or privilege.

9. Notice and Domicilium

9.1

The parties choose as their respective domiciliym citandi et

executandi for the purpose of legal proceedings and for the
purpose of giving or sending any notice provided for or necessary
in terms of this Contract the following addresses-

Empioyer Employee
Physical address W\\tﬁ\g«.lwm,‘: I Hillwan Fhect

q_oc“ NE’ __;_WW/ Eaﬁ"
A Lectton.

Postal address Q &x; oo @ Loy 74/54
24

=\

Telefax Number 012 220 ST
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e provided that a party reports any changes of his domicifium to any
other physicial address, postal address or telefax number by written
notice to the other party. Such change of address will be effactive
seven days after receipt of notice of the change of domicilium,

9.2  Allnotices to be given in terms of this Contract will-

9.2.1 be given in writing; and

9.22 be delivered or sent by prepaid registered post or by telefax:
and ’

923  if delivered, be presumed to have been recsived on the date
of delivery; or

9.2.4 if sent by prepaid registered post, be Presumed to have been
received within three business days of posting uniess

contrary is proved: or

9.2.5 if sent by telefax, be presumed to have been received on the
first businesp day foloWing the date of sending of the telefax

-

| /
SIGNED by the Employer at /[l/f/]

JA=
AS WITNESSES: - \
1 'L&—‘\a\
S EMPLOYER (EXECUTING
AUTHORITY ON BEHALF

OF THE GOVERNMENT)

2.
SIGNED by the Employee at ﬂvf“ﬂ" onthe 1/ day 0%%‘2&@6

AS WITNESSES:

M /
M YEE (HEAD OF

DEPARTMENT)

2. _s g\v\.cj\gwc\w L
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SENIOR MANAGEMENT PERFORMANCE AGREEMENT

(“QVERNMENT COMMUNICATIONS AND IINFORMATION SERVICES (Gers)

BETWEEN
' THEMBA JAMES MASEKO

| AND

: MINISTER COLLINS CHABANE

PERIOD OF AGREEMENT: /

1 April 2010 to 31 March 2011 \}

—

Performance Agreement: Themba James Maseko 2010711
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{ 1. JOB DETAILS

‘ Persal number 115857590
Component :GCIS
Location ‘Pretoria
Salary leve! 1 16
Notch (package)

Occupational Classification  : Director-Generay

Designation : Chief Executive Officer

! 2. JOB PURPOSE

To provide strategic leadership and coordination of Government Communjcatjon
System that ensures that the pubiic is informed and have access to government

programmes and policies that benefit them

| A= —

1. Government/Cabinet Spokesperson
2. Accounting Officer of GCIs

[ 4. REPORTING REQUIREMENTS/LINES & ASSESSMENT LINES

evement- of any performance agreement
contingency measures that  she/he
the impact of such deviation from the

original agreement is minimised.
Establish and maintain appropriate intermal controls ang reporting

2
systems in order to meet performance expectations,

Performance Agreement: Themba James Maseko 2010111
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(3)  Discuss and thereafter document for the record and future yse any
revision of targets as Necessary as well as progress Made towards the
achievement of performance agreement measures .,

-

w2 In turn the supervisor shall:

(1} Create an enabling environment to facilitate effective periormance by
the SMS member.

(2)  Provide access to skills development and capacity by Iding
opportunities,

(3)  Work collaboratively to solve probiems and generate sojytions to
common problems within the department that may be impacting on
the performance of the SMS member.

5. PERFORMANCE APPRAISAL FRAMEWO RK

Performance will be assessed according to the information Contained in the work
plan and the Core Management Criteria {CMC) framework. The specific KRAg
and CMCs together with their weightings are, for example, as followsg-

5.1 The KRAs and CMCs during the period of this agreement shaj be as
set out in the tabie below

5.2 The SMS member undertakes to focus and to actively work towards

atlached work plan. KRAs should include all special Projects the Sms
member is involved in. The work Plan should outfine the SMs
member’s specific responsibilities in such projects.

KEY RESULT AREAS (KRAs) ] Pele
Principles
| Provide  authority and leadership  in  government 3,5
Lcommunicaﬂons by ensuring better periormance by the
communication system
Ensure effactive functioning of GCIS as Accounting Officer

| To provide strategic leadership to the MDDA and the IMC
Networking with strategic partners to build and strengthen
relations in the pursuit of GCIS vision

5.3 The SMS member's assessment will be based on herthis performance in relation
to the duties/outputs outiined in the attached work pian as well as the CMCs marked
here-under. Only five CMCs should be selected (¥) from the list that are deemed {o
be critical for the SMS member's specific job.

Performance Agreement: Thamba James Maseke 2010/11
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4
CORE Batho Weight | CORE
[MANAGEMENT Pele MANAGEMENT
CRITERIA Principles CRITERIA
L rategic capabifity ; 1 20 ’ Problem solving
+_J Leadership and Analysis
Programme and 8 10 People
Project Management Management
and
Empowerment
Financial Management 8 10 | Client
' Orientation and
| , Customer Focus
| Change Mana ement | 6and7 | 5 | Communication
| Knowledge 5 f 5 ’ Honesty and
f Management integrity
| Service Delivery J 4 ’ 10 { TOTAL
| Innovation ,
1. Consuitation
2. Service Standards
3. Access
4. Courlesy
5. Information
6. Openness and Transparency
7. Redress
8. Valse for money

6. DEVELOPMENTAL REQUIREMENE

A suitable developmenta! programme will be determined in due Course,

|

7. TIMETABLE AND RECORDS OF REVIEW DISC

USSIONS AND
ANNUAL APPRAISAL '

=

Annual evaluation at the publication of the Annual Report: October 2011

[ 8. MANAGEMENT OF PERFORMANCE OUTCOMES

Identify and specify what actions will be taken in recognition of sy
or to address poor/non-performance: (These should be based o
SMS Handbook).

Perior performance
n Chapter 4 of the

Performance Agreement: Themba James Maseko 2010111
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i
L 9. DISPUTE RESOLUTION ]

the senior manager’s PA, Whether it refates
to key responsibilities, priorities, methods of assessment and/or salary
increment in this agreement, shall be mediated by:

8.2  If this mediation fails, the dispute-resolution procedure referreg ¢ in the SMS
Handbook and/or the prescribed grievance procedures will apply

|

10. AMENDMENT OF AGREEMENT\}

g and can only be effecteq after

Amendments to the agreement should be in writin
discussion and agreement by both parties.

[
| 11. SIGNATURES OF PARTIES TO THE AGREEMENT

ave been discussed and agreed with the SMS

The contents of this document h
member concerned.

Name of SMS member: Themba James Maseko

—

Signature; ./ /

Date: 7‘?05'&0/0 '

AND
Name of supervisor of SMS member: Minister Collins Chabane

Signature: @Z . . LK

Perormance Agreement: Themba James Masako 2010/11



FP-JGZ-1316

+HD1OZ oxasey sawep BqQuiay) uawagiby FAetos
Py .
ay) o) Suelduny
aunsus o)
sBuyaawy b;EoE_m . _ jeof
Alenyue , Fomawey Ajqejunonge UdBdunutgy Plswdaojenap
Paiepdn yiomauiey oul U1 pateinoe Aueap ssaoo;g 54 win o) vaguw
(2= Ta) b___ow:_:oou( ° | ®uewanoB pue Jjepuew fug Mg | ey g0 m&co__uca Sndaye ay
saggua 04 J4bisiaro Wapua
‘Sjebie) jos 1suiehe
pPaenieaa uoneULOJL) smeys asuruuopag feuonesuefsg ‘Abojeys ajesodron
035 FeuLOpad Apsueny) 10 uogenieas pue m:tox:o& ay jo uogejuausmyduy
$OUN0sa;
i€ Jo Juswabeuew ay) pue uonesifia)
: 1LBASIS) Yhm suohesado <) pue 1300 Bununoaoy se SI09
035 ; uonezueliio Suonouny yam 14 10 Buuonouny SAII3YB aunsuy

ssauisng sibajens SANI3YS 40 uohEUBwIa

HoneziueBio uoy UNUILOS Juaiy 7 0

- il Z 3Ap99fqo ey

-||.||_||.|.|||I|.||r—l.llul = IEHJ |.||I.||||I|||I||.||I.|.|1|I
aNpayos

10-2us2io ay) o) pajesiunuos
Jauiges ay) 4q Panssi siuswaels pue 348 Juawiwanob jo g mn
032 PopIND J0 Apsomg . | pey sBuyeuq eipaw Jeugen-js0g o m

4 9 poviuy suoisioap Jaugen,
Siolediunwiion

MOY) e 4o) wniog
wogn Auspenn . BUILIBA0B {6 s)0pae pue
Sydap Kanyap Saiayds e segop Safunuoddo
Aq SOuyauq epawy uONEURLWGS Apguapy sawweiboid pue sueid ‘sayod Walsds uopeswnuwian ay)
Apjoom Slelpey i - el Sjuawiwanoh Jnoge pPauuouy Aq 2ouBunopad 43eq Buunsua
S30H Yim Pue “ued o sioeounuuicy H3M 39 0) suazyn e saigews 49 suoneswnuILes Juauniaros
sbunsaw Apjsspy o | 0B 9 suuopeid apiasd 01 » 184} wid)sds uogeoy
e jey ssibajens UohBauNtWwos IBisuiAo.d

DGy
L 8AR8igo £ay
WI1440 ‘si5101 ‘ecnq) HOLYIIANUTYNSY I . S3UrNBISNOdsy
MEISNOds 3y L30uv FINVINNOY 34 a

09

‘waLy wauaq 184} saiod pue Sswiwesfiod UawiiaacH

an06 jo UoneupIoos pue n_c.&mumm, Stbajeys apmosd o)

‘asoding

4301440 I X3 EE [} Fel ‘N IdMuOM L B {la| YE PN



FP-JGZ-1317

Sewwesboid pug sopod sju

e

e
Wididi0 139ang
_.._m_mzo.uw_mm_
|||I|.||II||I||||||.|.I.|||.

anpayas
%030 ay} sad Y .

pauen
12 piay sBugaaw
WWawebeueyy
(3w} uonenjeas
pue m_.__._o__cu_z

L ]

pug ‘enuye
Pajepdn Aomawey
b__.ﬁw_::ooo( .
(pousg
‘Ste10) ‘ajeq)
13931

BWuwtaaol jo uonEINW

foamemezcwEmmcgm

Amgeluncaoe 3y u
Pajenoge Apeas ssanayg uBAACE
’ PUB s1epURLYy Selwe Jigng

xotoﬁzﬁz:%ms_
JONVINNO 434

W Buionouny

UBIdYje pue AMAYa Ly

- gp S%

mmE_.__m__szuwmz
- HN¥09




FP-JGZ-1318

0c
ONLLHOIIM

e ——

Bluawannbay

(8661 40 | Jayy) 6661 '(vinad)
oy luswiabeuey, aoueu)
2HANG yum auy ‘Butioyuou
SIUBLLIO)Iad pup Buuugyd
Ssauisng Abmens anioe)a

0 Uongyusiadusy ainsugy

sBugaswy

OONvIN pue 00X3 ApRamig
ubnosy) Sawaano pue sindino
Palisap auy jenyap 0] Japio

Ul sagianoe syoads saleneas

ol Pue sioyuow ‘sobeueyy o
[rffrrrflifrr.J{/

ABajens Ssodion ay
UBwsidwy o} OONVIW/OOXS

audsu) pug SI109 104
uoNOBIp pup uolsia e apiaoig

—_— NOlLdINOS3G
ONLLHDIaM .
:

<

1Sanba; o g Bp ¢ utim 1elloy
Paquosaud ug paseq saujapind pue SHoday Eloueyy Sasedauy

Spuny
SABS ue ugiqo O ssiunpadde MBU Joy sHj00 bmzo_._:_u_._oo

Ajruowy ASH jerouey

Y¥su dojeaag
SRR Aoty MOy pue m:zwwoo._o,. pue m::m@u:n ‘Buivued

[BIOUBLY 6 S)da0u0s 12126 Jo aBpaimouy sa)ey

_Pannba; ge
$)29foud sbelew diay o) sswefoid aiemyos Jaindwon sas()

Ayuot

Si00} pUE Spaujow Buiuued Abarens sesynn

Pue ‘uonesiuefisn 8 o) ug)d dibajes Seledunwwon
‘SYSU saye|nojen Pue sabeueyy

e} 3 syjem - NOINBYRY umo ym yyeys Sandsuy

‘sjeob yay Buiraiyoe Ul siepjoyaye)s Suoddng

‘PaLIBOU0D (e 4o sawogno UM-Umausq jemyny; syeag
‘Slaquiawy wesj} pue senfieajoo woy uonesado-as Saindag
‘suejd uopoe Ol saifisyens Sayejsues )

‘Sainseal
SVueLIOpad Palioads Jsuese S8Aafgo dbaens SaAdIyIYy

-saibajens yo $sao%ang

241 3enjeas g sSainseaty SVUBLIOHad Suiuyap yy sisissy
1o pajejop Sdojanaq
‘uonedonied
sAlsod sPoeduw
‘sanaiqo
uoRoaup sang

N SWS NUOD DHMANTA @ v e

e R

<

HH/0LOZ oyeseyy Sawer equiay L Juewiagfy aduBLLIoNE

uswabeuep,
BpLueu4 ¢

© Juswabeuepy
slold pue

swwesfioly -7
== h0lg g |

diysispes
Pue Aliqedeq

Absjesgy
——— OIS

VRdaLND




FP-JGZ-1319

84 jo abpamouy BNDBJ0D
3y} asueyus o) 19p40 i Buuieg

PUe aBpajmouny 40 Buneys
PUE Uoielauals Sy ssjowony o

SjuBWNLiLIeD AsoAlap soinses
U0 sanap PUB saaieqi mau
Wuatsiduwi Anyssaaons 0} 1apio

Ui sbueyd pye uceuuojsue;)

reuonesiuebio suojduwieyo
pue suoddng ‘sajen

“

PUE Spuay priom 0 1seauqe Aejs o) hmo.o::oﬂ wapow mmw:.

SaARR(q0 jeuoges|URSIQ ay
0 paubije ase ey sabueys siqeus 0) s1oafoud syivads subisaq

. Saployayes

Yiim abueya o) S0UE)SIsas Buinosas Ui Sisisse pue sayyusp;
abueyo abeyewy 0] moy uo sanfieajoo sayoeon

abueyo ay Bunuswiaidiuy

19 8380044 pue abueys jo Siyausq ay; Buiuiejdxe Aq
abueyo ay) 1o eae umo UILM JusuguIwes spyng Pue saydsuyy
abueya o, poau

24 jo sieploysye)s UBASIS) 3Y) e sapensiad PUE s)nsuoy
HIBB) 310M UMO J0 apisino Sloya abueyo pea o) SJ33)unjop
SEap mau safesnooys pue syoddns 'SajEny

AunBiquwee pue

Hodas enuue
Pue ued aibajess [B)uswpedap o) sindun paynba, e @onpouy

SISEQ AlLuoiu & yo Swey payabpnq uo

uads yam i Asuow 8.nsua pue 1abpnq ‘sa aunjpuadxs Jojuiopy
sAep ¢ uiugm s10)pne Aq pajsanbay uonewuojuy

PUE siamsue apoid Pue ssusnb ypne 0) sasuodsa; asyuouy
%S¢ AQ sauanb ypne 3anpay

186pnq uo Sinppuadxe 9 na)

siseq Ajyiuow uo Indu) pue YiNdd o)
S2uedwod moys pue S8%unosal [eiaueyy 40 uoiesynn BAtoaY 5

Alenuuelg saAa02lqo pue m,w.om uslqelsa o) ssounosa, wmﬂwoo_?\
Afluow spoday IBiduBLY sioyuow Pue ashjeue .mvcsw._w_ucs
suomsodosd

30 Suoyeanduy 1EOUBUY dn syBiam Pue spuejsiapun

————

ONLLHOIM NOILdiNOSTq
ONLLHOIIM 43’ “40d¥00N
.

INETETY
| S31dIONIYg 313d OHivE - _ <

uawabeuepy
mmum_Bocv_ ‘G

uswabeuey

¢ abueyy -
— TUEHJ ¥

e = |
W aen




FP-JGZ-1320

sabeinoous pue sabeueyy

SWiaiqosd Buyyoeodde Haym sunoimeyaq Buiqod

pue SsauINyBisLy ‘ssauybnosoy) ‘Ananoalgo Saefgsuowaq o
SOsSnes joos ssasppe suonnos

3UBym sejenjens PUB SWaqosd yo sasnes 1001 ssuiuaag o

suannjos pagsodosd 10} sjeuo) e

Sopiroid pue yoeasdde Buinjos twajqoud jeoifioy s8jensuowag

Juauiuonaus pue Buinos
Buppsom umo o Stua1qo.d Jo Joeduy jequajod suleidxg wajgoid 4
Dojode UalLm Puas 10 o) PayAU sBunaaw lepuapyy o
sAep Buppom g Ul 8ouspuodsaliad je o) puadsay 4
jusuyiedap
8y} 1 suondo Aianysp 83IA18S anneaouy) Sjuwedwy
bug uonesiuebio ay; ssosoe PUE Ba.e jeuonouny uiLMm
Aaneass pue uogerouw abesnoous o) Swisiueyosus sajeasn 0
Aisnyap aviases Panrosdu 0 peg
UBJ seap; uoneouy Siaym safiunpoddo askeue Pue saynuap) o

Buvew fawg e yy suonmos
wnwido yoes) o i8pio

Ul Swigjqosd Pajedionue pue
Bunsa S8@nj0sau pue sisfjeue

SouapI Aemewimsis o

sisAleue

SuogeaouLy
LYETVET 30)AI9S uo saydidupd jo abpsjmouy yny saesuowaq
Auapenb
108 0} saiunpoddo luasaoldun ssaoasd ([BusBlu sayguap; o
sjeob Aisnonuguon Siapjoyaie)s o) saljpunuoddo
IBuoResiuebio srsnoe 0} Japio usWwanoudu Liaayop BAMBS JO SlysUsq By Sdedjunwwon ¢
Ul Sasssoosd |euonesueGio i0 uogoss Aw u Lanjsp
EwEmBEE_ a4} 0} anNquiuos ddlnses Bumoidw je PaLUte saAeRIu wawsaiduy Pue siejnuuoy o uoneacuu|
jey; saoinias Buianap _ Ayuow seoinias 10 Liangap Lengagy
Gl 30 SAem mau uolduweyn o 34} anoudwi o} shem ua Slepjoyayels pue Sald snsuon 8%nag g
o

uswuonAus Bulqeua-5 Paymouy e sainpuny 4

Auaioys
[euonesiuebio arosdwi o) Ajsleudoidde saseq wnvm_go:v_

ﬂ( uogesiuetio ay)
Ut aBpamouy jo Buueys o, sainjonys pue Swsieyosiy saeauy o
Suoisidap aduanyu o) uoiieuuojuy
uoneswetjo $3SN pue saginos 3jdninw woy) Uoiew o)y sdeneay
ONLLHOIIM NOLLdINOSaG
—————LLHOIIM |

/

Yida L
iRl a3 | — =T AVE " el

ERET
ONLLHOIIM Q" Y™0duOON| wm._.w_wz_xm 13d OHAVE -




FP-JGZ-1321

+HOLOZ Oxosey sawer equioy Juawisss
ﬁ _\ A0NAIBS JaLo)sno
Alejdwaxs Bupimnond 4q uonesiuebio ay) o) enjeasppy o
SNAIBS sBWi0END
aonoesd Asejdwaxa Bugpinoyd Aq uonesiuesi;o 84l 9 anjea sppy o
OJU) a2inIss Iaiuolsny J0 Wds S0MIBS IBWIOISND 8A0dWY 0) sassanosd oM feussju; subisag o
841 Ind o} 13p10 1 Apusioye S48Loysn3 o suopersadys ay) pasoxs ©1 senunpoddo sayuap). o SN204 Jawoisnas
Pue Afaadays SBIAIBS SawwesBoid PUe ucyejuaLO
S 1SAISP 0} 31ge pue Buiypn Aianiap aojnies diqequawsiduy pue seap sdojaaag

) a0 6

Siseq Apapen
e Uo buiuey Jayynyg 16 o] wmumc_Eon:mtoan_._wu:m no_0>mn_o

siseq Apapenb e yo

sieob aibajens jeuonesiuebio 0} aswdojaasp pue Buies; ublyy o
SIseq Aapenb e uo $53uamndaya Buueld aounosa; UBWNY

10 uonenieas ‘ssunueibord pue sayod ‘suogosiosd Ajddns
301n0s3; Lewny 'Supsesalq) "UONUBJAI PUB JuBLRIDS) pajabiey
10§ sa1bajels Bumorio) ay uo Buissnooy ueid Yy ue doeaaq
yoeosdde Juaiedsues Aotedpiued e ybnoup yiuoo sabeuey
sanbeayjos jo awwy ay) se 118M S awl umo abeuew o Ay
sanBeayjoo jo Bureg-flam ay ul jsaiaiu) |euassad shejdsi(y

S$4SE) olymads

10} S32.n0sa1 jqenns pue paunbay Sapuatadwod saynuap)
SIajiew anoge) yyum s|eaQ

saonoeid

HH 0} spiebas ypm spiepues IEuCkeu pue jewieju; o) sasaypy 0
sajdi2upd

Wawabeueiu S3ueliuopad yym sauepiasoe uL yoeqpoaj
[Bluaidojaaap apiaasd pue SWes) pue gjenpiapu asiboosay
Buwjos waiqosd pue Bunies jeob wea) aepoey o

Muaysisuag

suoye|nbas pue uonesibe) yuawiojdus Pue unoge; seyddy
Ayqisuodsai jo janey
PUB UopNquILEs eseasoy o) S18Yi0 sramodwa pue saefislpg ¢
$ayoeoidde pue Seap! Jo Aussanip Jo Siyauaq ay) sesiubooa;
PUe s18410 J0 Ayenpinpuy Ui Sjoadsa pue spoddng

DS oo

L=E ]

<

o
Buiuey 134uny 126 o) S3jeupiogns poddns pue dojpaeg ¢

- s|eob jeuonesiuetio _ Suoyoaioid fddng

3raoe 0} 10pI0 y) sdiysuonejay dH pue Bugsesaso; dH ‘uogumaes yeys pue uBwnIoal pajabie)
sobeuew Aaagaagya pue Buipieba; ueld JH au) jo uawdoaap ayy Spiemo) sinquiuon o Juauisamodiug
|_Sindino wiay, sasiundo ‘sidoad B Aiqisuodsas jo Pue Juswabeuepy

ONLLHOIIM NOLLJINDS3q - N ELELY
ONILHSIIM

- 97 "YHOdYOINI STVdIONING T34 OHIvE - < _YaNVisS YINILIND
1



FP-JGZ-1322

[euossad 40} 10U pue siapey, feuopesiuebo 40} awy yuom sasn
oM Ayep oy $48liaq pue sanjea ieuonesiuetio sajesodioou;

Jauuety
13Uy pue asmouis e Ui saniiqisuodsay pue $8J0i sayeuspun

loadsay jenba Y ssadoidws jje slesyy

SidY0 w1 esuspyuco SMouys pue Jsny Saysige)sg
A18AGISID 40 100y 7 Lyt $aNSs| ISai8)uy 40 Joyyuos sesopsig
431410 jo web ay o ueb jeuossad

< O

0o o

494} 95N Jou seop pue sispey 10 Aenuapyuoo 8y} sinouoH o
Asncasip jo $IN0Y $Z uiym
uonessivwpesiw pue wsnodauy 'vopdnugo ‘pney Spoday o
1SN pue asuapyuas +anljap o) sgeun asaym s1a0
2)oWwoLd 0} Japio uy Pnpuon Wwoy diay 0 syass pup sassauNeam pue SYEISIL umo spupy o
1BJow pue jeays jo Spiepue)s 1anpuoo Aubayuy
04 | 1saybiy ay) spyng Pue shedsig o 10 8p03 jeuoneSIUBE IO Yiim souepioooe  yas SPNpuoy o | pue Asauoy L
EP Dupuom ¢ uigim Souapuodsancs ye o) puodsay
Buipueysiapun [BMnw pue uopedoped sebeincougy ¢
aandasa. s pue jiom suaisin 5
Ainpoey siapjoyaye;s
0} sebessow angsyas (BISI0A0)UOD SeJUNILoy ¢
sulpeap Jad se Slualwnaop xadwos paINONYS jom CEHTTY S
Juswsasbie pue
3LLO3INO paujsap Jualijiuiwos poddng Suieb jey; dBuuew e ui ssbessau; Seapg ¢
31} 3A31yoe 0] siayo a2usnyuy Alaagoays abenbuej Apoq Buibeuewy Buipniou, 3dudpne
PUB 32UtAL0D ‘apensiad 3 0} Buip.oe a1fys pue usyuoa UoREIIUINWWOO sidepy 4
‘uleidxa oy Jspio Ul 3ousipne siulodmaia aAjeuia)e o) amdaoay 4
34} 10} jeudosdde seuyey, siseq Ajyuowy
8SI2U03 pue Jeap g Ul sespy B uo Aem Bugengow Pue Buisassu e U sbuyss jeutiopu uojedunuiLGH

oL PUe uonewso sebueyoxy o PUE |euLioj u yjoq
ffffflﬂ/

8dnosb pue SIenpiapul o) seapy aassandxy o ‘0l
Huow asueydwog Jojuow pug

f BVINIBS Uo mm_tonoh Aq Wawabeuey a_;m_.._o_ﬂm_wh pPasueyug

uonuaas pue co__o&m_“mm__cw__o_mEmSQ.E
— | = ————
ONILHSIIM NOWLdIN9S3q AHIANY
. I\-l.t.
ONILHOIIM A3 “40dN0IN| S3VdIONING A13d OH1vg -« QNYLS
S —L a3

=. NV, VI D
41



FP-)GZ-1323

F1/010Z oyaseyy Sawep equey | Juawsasfiy AURWIOpEY

B i o e ||[|[I||rrfliirrfr|rfIIJJm;

9np Ul paujunajep

9q |Jim swiwesBoad

fejuawdojarap

. e S|qeyns y

, Passaippe
AWoNno u.m.aowaxm 3wesj-awy ) B E:&mconwwz suojjoe Pasodouy aq o) ao:BmEEoo_
) NVid INIWdO13AIq TYNOS¥3d : XION3ddv

e,

)
£l \



FP-JGZ-1324

government
communications

Department;
Govemment Communication and Information System

REPUBLIC OF SOUTH AFRICA

Private Bag X745, PRETORIA, 0001 Midiown Building, enr Prinstoo and Vermeulen Streets, PRETOR)A
Tel: (012) 314 2811, Fax: (012) 323 3891 wabsite: www.gcis.gov.za

Minister Collins Chabane
Performance Monitoring, Evaluation and Administration
The Presidency

Private Bag X 100

PRETORIA )

0001

26 October 2010

Dear Minister Chabane,
PERFORMANCE ASSESSMENT 2008/9: THEMBA MASEKO

of Mr Themba Maseko’s Performance

We are in receipt of the outcome
and in the process of implementation

Assessment for 2008/ financial year
thereof.

We however have the following challenges:

|
1. In annexure H where you need to indicate

you deviate from the decision of the evaluation

2. It is a requirement that if
and provide reasons for the deviation (see

panel, you indicate such
attached Annexure H).

nce Management Development Sysiem Chapter 4

3. In terms of the Performa _
eeds an overall score between 130% - 1499 1o

for SMS members he n
qualify for a cash bonus.

4. You scored him 129% that is 1% short. The panel scored him 1149,

I am kindly suggesting that you review the attached and advise accordingly.

PHU ILLIAMS
DCEO: CORPORATE SERVICES

MW-MMMoMMM-W&M-Mmkm.W
rmwmumm-vmwmm-wwmum-mmm e inigingstelea!
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BETWEEN

Dr. Ellen Nelly Kornegay
Deputy Director General
(the employee)

AND

Mr. James Themba Maseko
Director-General The Department of Public Service and Administration
(the employer) )

11

Public Service and Administration

o,

) 2011 -06- 0 8

Staatsdiens gn Administrasie

N

| Public Service & Administration
J Private Bag / Privaatsak 91§
i

2012 -05- 92

Pretoria 0001
Staatsdiens & Administrasie

A  PERIOD OF AGREEMENT: /
(01 April 2011 until 31 March 2012)

Performance Agreement for Dr. Ellen Nelly Kornegay 2011/12
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overnment
ommunications

Depariment:
Govemment Communication & Information System
REPUBLIC OF SOUTH AFRICA

Private Bag X745, Pretoria, 0001 @ Midtown Building, cnr Prinsloo and
Vermeulen Streets, PRETORIA
Tel: (+27 12) 314 2356 @ Fax: (+27 12) 324 4452 @ Website:
www.gcis.gov.za
STATEMENT ON THE CABINET MEETING OF 2N
FEBRUARY 2011
Cabinet held its ordinary meeting in Pretoria yesterday, 2™

February 2011

Cabinet took the opportunity of the meeting, since the
hospitalisation of the former State President Nelson
Mandela to wish him well and a speedy recovery. Cabinet
appeals to all South Africans to continue supporting him
and thanked everyone who took the opportunity to pray for
his recovery and send the family messages of support

during this time.

Cabinet noted the impact that the floods in a number
communities and re-affirmed its commitment to providing
assistance and support to all affected communities. An
Inter-Ministerial Committee is coordinating government’s
response and is tasked with the responsibility to ensure
that all the three spheres of government provide
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assistance and support to our communities in a

coordinated manner.

The National Disaster Management Centre, located at the
Department of Cooperative Governance and Traditional
Affairs (COGTA), is monitoring the situation country-wide
and provides regular reports to the IMC and other relevant
institutions. The National Joint Operations Center
(NATJOINTS) was activitated to coordinate the response
by the security cluster. The NATJOINTS coordinates with
the disaster management centre to ensure prompt

deployment of security forces in all the affected areas.

The GCIS has re-activated the 24-hour operations room
(Ops room) to facilitate the speedy flow of information
regarding flooding to keep the government and the public

informed.

Cabinet commends all members of the security forces,
emergency services, civil society organisations and
members of the public for supporting communities and
families that are in distress as a resuit of the floods. The
public must be assured that government is doing

everything to mitigate the impact of the floods.



FP-JGZ-1328

Cabinet welcomed and supported the initiative by the
departments of health and basic education to introduce
and implement voluntary HIV testing in schools. This
initiative is part of a campaign aimed at ensuring that all
South Africans know their HIV status and receive
treatment if necessary. A task team consisting of the
South African National AIDS Council Secretariat, SANAC
Childrens sector, social workers from the Department of
Social Development and representatives from the national
and provincial education departments has been set up to

ensure that the campaign is properly implemented.

The task team will formulate guidelines on how the
campaign will be implemented and provide support to
schools that require support. A workshop has been held
the Foundation for Professional Development to prepare
all the professionals and NGO'’s that will be involved in the
testing of learners. Parents must be assured that care will
be taken to ensure that the testing is done in a
professional and responsible manner. We urge all
teachers and learners to participate in the campaign.

Cabinet noted that President Jacob Zuma will be
delivering his State of the Nation Address on the evening
of the 10 February. The address will be followed by a
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debate in the National Assembly and a series of media
engagements by the Ministers. The Minister of Finance
will deliver his budget speech in Parliament on the 23w

February 2011.

Cabinet calls on all South Africans to register for the
upcoming local government elections. The registration will
take place on the 5-6 February 2011,

Cabinet discussed the current challenges in a number of
countries on the Continent and re-affirmed its commitment
to the active promotion of democratic values and practices
in which governments constantly strive to deepen ties with
their people and address the real concerns and problems
facing them. Cabinet supported the position taken by the
African Union to establish a panel to deal with challenges

in the Ivory Coast.

Cabinet approved that South Africa hosts the Southern
African Customs Union (SACU) Summit and the Second
Tripartite Summit of the Southern African Development
Community — East African Community-Common Market of
East and and Southern Africa (SADC-EAC-COMESA) in

February and March 2011 respectively.
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Cabinet also noted and endorsed the outcomes of the
Clean Energy Ministerial Meeting that held in Washington
DC on 19 — 20 July 2010. The meeting endorsed a
number of low carbon technologies including the following
initiatives:  Super-efficient Equipment and Appliances
Develiopment (SEAD); International Smart Grid Action
Network (ISGAN); Continuous Energy Performance
Improvement (CEPI), Renewables such as wind, solar,
Biofuels; Carbon Capture Use and Storage (CCUS);
Electric/Advanced Vehecles and ‘C-3E Women'’s [nitiative
and Clean Energy, Education and Empowerment.

Cabinet noted and welcomed the Minister of Energy, Ms
Dipuo Peters’s nomination as Ambassador of Energy for

Africa.

Cabinet noted and supported the appointment of Dr
Sandile Malinga as the Chief Executive Officer of the

South African National Space Agency (SANSA).

Cabinet noted that Mr Themba Maseko was to be
redeployed to the Department of Public Service and
Administration (DPSA) with immediate effect. Mr Maseko
will be replaced by Mr Jimmy Manyi as the new
Government Spokesperson and Chief Executive Officer of
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the Government Communication and Information System
(GCIS).

Enquiries: Themba Maseko
Contact :083 645 0810
www.gcis.gov.za; www.info.gov.za
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w “Confidential”

Emirates FP1/LER 1468 1668

15™ November 2018

Mr. Zondo

Deputy Chief Justice

Judicial Commission - Enquiry into State Capture
Johannesburg

South Africa

Ref: SPS01/0002/NS

Dear Mr. Zondo,
1. Ajay Gupta; Passport # Z1876211
2. Rajesh Kumar Gupta; Passport # M00006520
3. Atul Gupta; Passport # 477486059
4. Duduzane Zuma; Passport # M00006518
5. Mabel Mentor; Passport # E00004317
6. Fana Hlongwane; Passport # M00013538

This is with reference to the Subpoena dated 7™ November 2018; received by us on 14t November
2018; seeking information under the applicable data protection laws of South Africa pertaining to

the above individuals,

Re Subjects 1-8: Our records indicate that the subjects had travelled on our various flights.
Travel details from 01-May-2010 to 31-Oct-2010 is provided as enclosure,

Re Subject 6: Please be advised that we do not find any travel on our flights pertaining to the
Subject during 01-May-2010 to 31-Oct-2010.

Yours Sincerely

\
h

Dr. Abdulla Al Hashimi
Chief of Group Security

Encl: as stated above

Group Security Headquarters volll icgagal )
ot )

PO. Box 686, Dubal, United Arab Emirates saniall aypel cdiohl ! M

Teleohone: DNA7I4 - 21R%277 L e
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Confidential
For South African Judicial Commission Use Only
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Private Bag XB4, PRETORIA, 0001, the diti Campus, 77 Melnfjles Sireet, Sunnyside, 0002, Tel: (012) 384 0000 the dti
Customer Contact Centre locel: 0861 843 384 Intemational: +27 12 364 9500, wwwthedti ciov.za

Our Reference ; 6/3/3/2-66/18

Your Reference :

Enquires ; Ms Kedbone Mashaba

Divislon : GSSSD

Room No ] Room DF 14 First Floor Block D - Legal Services
Tel : (012) 394 1265

Fax : {012) 394 2265

Email : kmashaba@thedti.qov.za

The Commission of inquiry Into State Capture
Hiilside House

17 Empire Road

Parktown

Johannesburg

2193

Per emall: nkosanas@commisssionsc.org.za

Dear Mr. Nkosana Sifumba

RE: INFORMATION REGARDING THE PRESIDENTIAL VISIT TO CHINA, 24 - 2¢

AUGUST 2010

The above subject-matter and your email comespondence dated 14 August 2018
bears reference. As per the Commission’s request, we enclose herewith the following
information pertaining to the Department of Trade and Industry’s (the dti)
participation on visit by the erstwhile President, Mr Jacob Zuma to the People's
Republic of China on 24 - 268 August 2010:

.1 Purpose of the visit/mission
The purpose of the Presidentlal visit was to establish a new comprehensive

Strategic Partnership between South Africa and China which would guide
bilateral relations into the future in order to achieve the following objectives:

1.1 deepen and broaden the strategic partnership to a new comprehensive
strategic partnership between the two countries:
1.2 strengthen and broaden economic and commercial interaction between

the two countries;
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1.3 expand South-South interaction with a view to strengthen the voice of
the developing world and its capacity to address the needs of its
people, and its people; and

1.4 to demonstrate appreciation for the importance South Africa attaches to
its political, economic and cultural relationship with China.

It Is important to note that the role of the dti was to meet with officials of the
Chinese Ministry of Commerce (MOFCOM) in order to discuss, among others,
the terms of reference (TOR) on Trade Statistics with the aim of signing the
TOR and to discuss the report on non-tariff barriers and its impact on expansion
of trade. Furthermore, the dti officials’ role was to support Minister Dr Rob
Davies regarding the dti’s inputs on the PGD incorporated in a Declaration on
the Establishment of a Comprehensive Strategic Partnership which was signed
by the respective heads of states. in this regard, Please see attach a letter
dated 04 August 2010 from former President Jacob Zuma to the Minister
(Annexure A) and submission dated 13 August 2010 to the Director-General
for approval for the visit (Annextre B).

Full itinerary and programme
The full itinerary and program of the visit is captured in the briefing document

from the Department of International Relations and Cooperation (DIRCO)
enclosed herein as Annexure C. We further attach a list of the attendess on
the visit (Annexure D). The standard practice on arranging a State visit Is that
there is a business component and all private sector participants are required
fo cover the totai cost of their atiendance. A deviation submission (Annexure
E) approved by the Director General of the dti is attached for six emerging
exporters to be funded. This is part of the Department's export development
programme to assist emerging exporters to gain exposure in foreign markets,

Mission report
Officials from the dti are required to submit a travel report on any foreign visit

they undertook in order to ensure that the objectives of the visit were achieved
and value for money was obtained. The travel report submitted by the dti
officials who attended the visit is attached (Annexure F).
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4. Any available pictures taken during the mission
Following a diligent search, no pictures of the visit could be obtained.

We hope that you find the above in order. Kindly let the writer know if anything further
is needed.

Regards
i /

MS ROBBYN RICHARDS
ACTING CHIEF DIRECTOR: LEGAL SERVICES

DATE.29..3. 12018
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MINISTRY OF TRADE AND INDUSTRY
RECEIVED ON/AMOGSETSWE KA

2010 -08- 20

REPUBLIC OF SCUTH AFRICA NZ, " /.7 bbos
|LEFAPHA LA KGWEBC LE MADIRELO

04 August 2010

Dear Minister

STATE VISIT TO THE PEOPLE’S REPUBLIC OF CHINA (PRC)
FROM 24-26 AUGUST 2010,
Honourable Minister, you might be aware, that ! am undertaking a
State Vielt to the People's Republic of China {PRC) from 24-26 August 2010.

Since the establishment of dipiomatic relations between the two
countries, relations have grown to a point that the two countries are now clgse
strategic paitners. The iwo sides have agreed to elevate the strategic
partnership to a new “Comprehensive Strategic Partnership® which will guide
our bilateral refations into the future. In this regard, China is now South

Africa’s biggest trading partner.

The first leg of my visit starts in Beijing, the capital of the PRC on 24
August 2010, where | will meet my counterpart, President Hu Jintao. On the
25 August 2010, | will meet with Premier Wen, Chairman of National People’s
Congrese, Mr. Wu Bangguc and Vice President Xi Jinping to consolidate and

strengthen political relations.

The second leg of my visit will end with Shanghal, the finance and
commercial hub of China to interact with captains of industry, with the view to
strengthen economic ties between South Africa and China. | wil aigo be
visiting the South Africa Pavilion at the Shanghal 2010 World Expo,
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| am advised that your Depariment intend to sign Terms of Reference
during the visit. You will take responsibiiity for the business leg of the visit.
Therefore, | wish to extend an Invitation to you to join me on this auspicious
occasion. Your presence, | believe, will work towards improving our refafions

with China.
| Iook forward to your reply as well as the programme for the business

part of the visit that is amanged by your depariment.

Yours sin__cerely,

MR. JACOB GEDLEYIHLEKISA ZUMA

PRESIDENT OF THE REPUBLIC OF
SOUTH AFRICA

Dr. R. Davies

Minister of Trade and Industry

Private Bag X 84

PRETORIA

0001
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Office of the Director-Gener i
Reccived on: ' Confidential

e f 12 AUG 2010

H i Trace av Weusles
REPUBLIC OF SOUTH AFRICA

Dept of Trade and Indusiry

SUBMISSION

Reference No:; 14/3/2/7/11/2

Enquiries. Seabelo Molepolle

Division: [TED

Room No: Block B, Third floor, Enterweni Building
Tel: 012 384 3078

Fax: 012 384 1313

Email; smolepolle@thedti.gov.za

TO ; THE DIRECTOR GENERAL
(VISIT TO CHINA FROM 16-29 AUGUST 2010 (INCLUDING
TRAVEL DAYS))
SUBJECT (S) : (1) MEETING WITH CHINA’S MINISTRY OF COMMERCE

(MOFCOM) OFFICIALS TO FINALIZE AND SIGN THE
TERMS OF REFERENCE ON THE ESTABLISHMENT OF
THE JOINT WORKING GROUP ON TRADE STATISTICS,
23 AUGUST 2010

{2) TO SUPPORT MINISTER DAVIES DURING STATE VISIT
TO CHINA BY PRESIDENT JACOB ZUMA, 24-26
AUGUST 2010

1. PURPOSE

1.1 To request the Director General (DG) to grant approval for ITED officials to travel to
Beijing. China to hoid a meeting with MOFCOM officials to finalize and sign Terms of
Reference on the Establishment of the Joint Working Group {(JWG) on Trade Statistics.
23 August 2010,

1.2 To request the Director-General (DG) to approve that the dii deiegation to
accompany and support Minister Rob Davies during the occasion of the State Visit to
China (18-29 August 2010 including travel days).

2. BACKGROUND

21 Joint Working Group Meeting on Trade Statistics
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Confrdenhal

trading partner globally in 2009 and the 1* in the Asian region. China is also a key
partner to South Africa as we seek to advance South-South relations

Our bilateral meetings with MOFCOM with regard to the finalization and the signing of the
ToR will also afford an opportunity to further address the bilaterai structure of trade
between the two countries. It is to this end, that the dti officials will be visiting China to
support both the Minister and the President.

In light of the above, we request that Director General grants approval for the followng
dti officials; Victor Mashabela, lgbal Sharma, Phillip Mtsweni, Frank Stevens Sadiq
Jaffer, Yunus Hoosen, Bongani Lukhele, Vusi Mweli. Brian Soldaat and Talitha Setshedi
to travel to China with Minister Rob Davies, in support of President Zuma during the
State Visit,

4, THE DTI DELEGATION

Mr. Victor Mashabela- Chief Director: Bilateral Trade Relations, ITED

He is responsible for South Africa’s bilateral relations with the world: he wil therefore
support the Minister on his bilateral engagements and also with his Chinese counterpart
sign the Terms of Reference on establishing the Joint Working Group in Trade Statistics

Mr. Phillip Mtsweni- Director Asia Bilateral Relations, ITED

He is responsible for managing relations with China, He will support the Chief-Director
during the meeting and the signing of the ToR. He wilf also ensure follow-up ang
implementation of the agreed work programme arising from discussions taken at the
State Visit.

Mr. Frank Stevens- Deputy Director: Asia Bilateral Relations, ITED

He is responsible for implementation of the agreed work programme on China and wilt
ensure follow-up on issues agreed during the State Visit. In addition. they will provide
both technical and logistical support to the whole delegation.

Mr. Igbal Meer Sharma — Deputy Director General (DDG): TISA
Mr Igba! Sharma will lead the dti delegation that wili provide support to the President and

the dti Minister on the business tomponent during the State Visit. Mr Sharma and TISA
officials will also take part in other business events and meetings involving South African
business delegation and their Chinese counterparts.

Mr. Sadiq Jaffer - Chief Director Investment Promotion and Facilitation, TISA
Mr. Yunush Hoosen - Director: Investment Promotion and Facilitation, TISA

.t
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Confidential

Mr. Vusi Mweli - Director- Export Promotion, TiSA

The abovementioned officials will foliow up with their counterparts on joint eConorntic
programmes and interface with potential Chinese companies {0 promote sourcing South
Africa valued added goods and services as well as investment Oppertunities in South
Africa. They will coordinate and facilitate engagements between South African
compariies and their Chinese counterparts.

They will aiso support Minister Rob Davies in meetings with his Counterpart and ailso
support the President during his visit to the South African pavilion at the 2010 Shanghas

expo in China

Mr. Brian Soldaat- Deputy Director: tnvestment Promotion and Facilitation. TISA

Ms. Talitha Setshedi- Assistant Director: Office of the DDG, TISA

As the official visit will be accompanied by more than 100 members of the business
delegation, the above mentioned officials from TISA will formulate a Programme for the
business delegation: arrange business seminars and business to business meetings for
the South African companies. They will also assist the Embassy ang provide logistical
support to their principals during the official visit. They will also be responsible for the
overall management of the business delegation as well as sSecuring good

Mr Bongani Lukhele — Deputy Director; Media, Marketing
The official will coordinate media interviews for the Minister and handle enquiries from

local and international media. He will distribute speeches and issue Mmedia releases of the
event. The official will aiso communicate and market the visit to the internationat and

local media.

TRAVEL DATES

© Victor Mashabela. Igbal Sharma, Philip Mtsweni. Frank Stevens. Bongan,
Lukhele, Vusi Mweli will depart SA for China on 21 August 2010, angd
depart China for Johannesburg on 29 August 2010,

+ Sadiq Jaffer, Yunus Hoosen, Brian Soldaat and Talitha Setshedi wiif depart SA for
China on 16 August 2010, and depart China for Johannesburg on 29 August
2010
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5, FINANCIAL IMPLICATIONS

Confiddentiai

For the dti officials to support Minister Dr Rob Davies and President Jacob Zuma

during the State Visit in China.
{TED OFFICIALS

Rounditrip (air ticket) (Business) R 65000 x 1 officials
Roundltrip (air ticket) (Economy) R50000 x 2 officials
S&T @ SUS117 x R7.25 (R850) x 9 days x 3 officials
Accommodation: R 2500 x 8 nights x 3 officials
Transport (R2000 x 3 officials )

Communication (fax and internet) R1000 x 3 officials
Laundry R 1000 x 3 officials

Sub Total
TISA OFFICIALS INCLUDING MARKETING OFFICIAL

Roundtrip (air ticket) (Business) R 65000 x 2 officiails
Roundtrip (air ticket) (Economy R50000 x 5 officials
S&T @ $US 117x R7.25 (850) x 14 days x 4 officials
S&T @ $US 117x R7.25 (850) x 9 days x 3 officials
Accommodation: R 2500 x 13 nights x 4 officials
Accommodation: R 2500 x 8 nights x 3 official
Transport (R2000 x 7 officials)

Communication (fax and internet) R1000 x 7 officials
Laundry R1000 x 7 officials

Sub Total
TOTAL (ITED, TISA, MARKETING)

Allocation Codes

Mr. Victor Mashabela
(Business class air ticket and subsistence aliowance)

Responsibility code; 10073441, CD: Bilateral Agreements

Objectives code  : 10038441
ITEM: T&S (Foreign)

Mr Phillip Mtsweni and Mr Frank Stevens

{Economy class air ticket and subsistence allowance)
Responsibility code: Asia 10065441

Objectives code  : Bilateral agreements 10038441
ITEM: T&S (Foreign)

Mr Igbai Meer Sharma

(Business class air ticket and subsistence allowance)
Responsibility code: 10197441

Objectives code - 10260441

ITEM: T&S (Foreign)

R 65000.00
R 100000.00
R 22950 00
R 60000.00
R 6000.00
R 3000.00
R 300000
R

259 950.00

R 130000.00
R 250000.00
R 47600.00
R 22950.00
R 13000000
R 60000.00
14000.00
7000.00

7000.00

03D

R 668550.00
R 928 500.00

A
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Ms Talitha Setsedi

{(Economy class air ticket and subsistence allowance}
Responsibility code: 10187441

Objectives code  : 10260441

ITEM: T&S (Foreign)

Mr Sadiq Jaffer
(Business class air ticket and subsistence allowance)

Responsibility code: 10200441
Objectives code . 10262441
ITEM: T&S (Foreign}

Nir Yunus Hoosen

{Economy class air ticket and subsistence allowance)
Responsibility code: 10201441

Objectives code  : 10262441

ITEM: T&S (Foreign)

Mr Vusi Mweli

(Economy class air ticket and subsistence ailowance)
Responsibility code: 10208441

Objectives code : 10267441

ITEM: T&S (Foreign)

Mr Brian Soidaat

(Economy class air ticket and subsistence allowance)
Responsibility code: 10202441

Objectives code 10262441

ITEM:; T&S (Foreign)

Mr Bengani Lukhele
(Economy class air ticket and subsistence allowance)

Responsibility code. 10286441
Objectives code = 10288441
ITEM: T&S (Foreign;

Conhdentiat

&
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6. RECOMMENDATION

Confidential

It is recommended that the Director General grants approval for the following dti officials:
Victor Mashabela, lgbal Sharma, Phillip Mtsweni, Frank Stevens, Sadiq Jaffer. Yunus
Hoosen. Bongani Lukhele, Vusi Mweli, Brian Soldaat and Talitha Setshedi to travel to

China with Minister Rob Davies, in-support of President Zuma'@aringr-the State Visit_Av Thst Couay

CONSIDERED BY:
‘t \ \'. 3
\ voNo [

Name: Mr Phillip Mtsweni

Rank: Director

Unit: Asia Biiateral Trade Relations
Date: ............ L, . 2010

Supported by:

i” : by '—ft‘ -
Name: Ms. Nomonde Mampuru
Rank: Financial Advisor
Unit: ITED
bate: ......0...0....00..12010
Funds available/Net-available

Ll

Name: Mr. Victor Mashabela

Rank: Chief Director

Unit: ITED Bilateral Trade Relations
Date: .1 J......0.525.12010
Recommended! NotRecommented:

.2

pr S

Name: Ms Lizell Reinecke

Rank: COO

Unit: ITED

Date: .L2.1..%.../2010
Recommended! Net-Recemmended

E8 Pt of Mo dollaa sl

l
1* faus’

Name Mr Slkhathl Ndala
Rank: Financtal Advisor
Unit: Marketing = .

Date: ...... ? ..;...‘..J201O

Funds aval!al'.-lﬂea!ls.l;‘t:‘:t;‘\.«a|iablﬁ3 w_( e

oe vq_,olv"c\
Name: Ms. Jodi Scholtz o flis ‘r
Rank: Acting Marketing Head !"1‘,.&5;,K Wt f

Unit: Marketing
Date; 1512010
ecommen { Not ool
Recommended r:,Le "'"'f
r:-)}}‘() N
Name: Mr. Xavier Carim )
Rank: Depu irector-General
Unit: ITE e
Date:.. .1, ..12010

Recomm dedi Not Recommended
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Confidential

6. RECOMMENDATION

It is recommended that the Director General grants approval for the following dti officials.
Victor Mashabela, Igbal Sharma, Phillip Mtsweni, Frank Stevens. Seabelo Moiepolie,
Sadiq Jaffer, Yunus Hoosen, Bongani Lukhele, Vusi Mweli, Brian Soidaat and Talitha
Setshedi to travel to China with Minister Rob Davies, in-suppert of PreSIdané' Gufing

¥ State Visit Ay boae (Ava'h‘j g2 Pt °F 7!10 W;:Z)

Supported by:

[
-
I
T

Loes 'y E

Name: Mr. Ernest Moagi

Rank: Financial Advisor .

Unit: TISA

Date: ....:...0.....[..0..02010
_Funds availabis/Not avajlable -

£

Name: Mr Riaan Le Roux Name: Mr. 8adiq Jaffer
Rank: CCO Rank: Chief Director
Unit: TISA Unit: TISA: {nvestment Prom and
. Date: ............|.......J2010 Date: ............1.......12010
Recommended/ Not Récommended Recommended! Not :
Recommsnded
(¢

Name: Mr. gbal Sharma
Rank: Deputy Director - General ALESI

Unit: TiSA .
Date; ............L...../2010 e/
Recommended! Not-Reconmended

Name: Mr. Tshedisc Matona
Rank: Director»General

Unit: the Of
Date: . .{, LAUE. 02010
Apprgvél { Not Approved
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%m ), international relations
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nle & cooperation
oA js +  Department:
% ¥..  Internalional Refations and Cooperation
Ruze¥  REPUBLIC OF SOUTH AFRICA

VISIT TO THE PEOPLE'S REPUBLIC OF CHINA BY H.E. PRESIDENT JG ZUMA.

24 - 28 August 2010

BRIEFING NOTE FOR MINISTERS ACCOMPANYING PRESIDENT ZUMA
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SECTION A: DRAFT PROGRAMME

Monday, 23 August 2010

00:00 The President and entourage arrive at Beljing Capital Airport (New VIP Terminai)
Received by: Vice Minister of Foreign Affairs for Africa

00:00 The President receives flower bouguet from children

00:00 President escorted directly to vehicle

00:00 President and entourage proceed to Digoyutai State Guesthouse
Villa No.18

Address: No.2 Fuchenglu, Haidian District
Tel No. +86 (10) 56591188

00:00 Briefing to the President
Venue: Diaoyutai State Guesthouse

00:00 Private Dinner
Venue: Diaoyutai State Guesthouse

Tuesday. 24 August 2010

00:00 Breakfast

00:00 Depart for Business Seminar

10:00-11:00 President to open Business Seminar and witness signing of business contracts
Venue: .........

Diapyutai State Guesthouse
Contact: Recado Andrews

12:00-14:00 Lunchson with Chinese Business Executives hosted by the Prasident
Venue: Diaoyutai State Gussthouse

14:10-14:25 Greet South African Embassy staff
Venue: Diaoyutai State Guesthouse

14:30-15:15 Meet Ambassadors of the African Diplomatic Corps
Venue: Diaoyutai State Guesthouse

16:30 Depart for the Great Hall of the People

17:00-17:15 Weicome Ceremony hosted by President Hu Jintao
Venue: Great Hall of the People
Contact:

17:15-18:1% Official talks between President 4 Zuma and President Hu Jintao
Venue: Great Hall of the People
Contact:

18:15-18;30 Signing Ceremony of Agresments
Venue: Great Hall of the People
Contact



18:30-19:30

00:06 -00:00

FP-JGZ-1357

Dinner hosted by President Hu Jintao
Venua: Great Hall of the People
Conlact:

Spousal Programme
To be confimmed

Wednesday 28 August 2010

00:00-00:00

10:00-11:00

11:30-12:00

00:00
00:00-00:00

00:00
15:00-15:40

16:00-16:40

17:00-17:40

Q0:00
18:15

18:00-20:00
20:10
20:30
00:00
21:00
23:00

Breakfast
Venrue: Diaoyutai State Guesthouse

Lecture by President Zuma at Renmin University
Venue: the

One-on-one interview with President by Chinese television natwork
Venue: Diaoyutai State Guesthouse

Lunch

Media Conferance
Venue: Diagyutai State Guesthouse

Depart for Great Halt of the People

Meeting with Mr Xi Jinping, Vice President of the P.R.C.
Venue: Grest Hall of the People
Contact:

Meeting with Mr Wu Bangguo, Chairman of the National People's Congress
{NPC)

Venue: Great Hall of the People

Contact:

Meeting with Premier Wen Jigbao
Venue; the

Depart for Diacyutai State Guesthouse

Brisfing to South African media
Venue: Diaoyutai State Guesthouse

Dinner

Chack-out of Dinoyutai State Guesthouse

Depart for Beijing Capital Airport {New VIP Terminal)
Arrive at Beijing Capital Alrport

Depart Beijing for Shanghai

Arrive in Shanghai at .... Airport
Received by ........
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00:00 Depart for Hotel

Thursday, 26 August 2010

00:00 Breakfast

00:00 Expo slte visit
Venue: the

00:00 Dapart for the South African Pavilion at the Expo sita
Contact: Consul-General VM Khumaslo

00:00-00:00 Tour of Expo site ’

00:00 Media briefing
Venue: Expo2010 site

00:00 Meeting with the Shanghai Secretary of the Chiness Communist Party (tbc)
Venhue: the

00:00 Lunch

00:00 Check out fram the Hotel and depart for . .., Airport

£0:00 Depart Shanghai
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SECTIONB: COUNTRY PROFILE - CHINA AT A GLANCE

« Cicihgr
.Hnrblnl -

Changchun «

Shesnyan g -

Hohbot Eeqing ;

f\-ar g
Ylm:huul

aXining e
(“"h«..l’ﬁ < L TE 3

Xl'are

wang
» Chengda

Chongrpug e
Eaa Changuha»

6ulwnu -

}ﬂmmr i \J-"‘ﬂ

Official Name - The People’s Republic of China
Ruling Party - Chinese Communist Party
Head of State - Hu Jintao

Foreign Minlster - Yang Jiechi

Ambassador to SA - H.E. Zhong Jianhua
Ambassador to PRC - H.E. Ndumiso Nitshinga
*China’s GDP - US § 6.6 bn {(April 2010)

*China's real GDP Growth (%} 9.7 % (April 2010)

"Source: www.eit.com

Land area: 9,561,000 sq km
Population: 1.32bn {end-2007; official estimate)

Popuiation {millions) of main urban areas:
Shanghai 15.6; Chongqing 5.1, Beijing (capital) 13.1; Wuhan 4.9; Guangzhou 11.0; Harbin 4.8: Shenzhen

8.5; Shenyang 4.4; Dongguan . §; Chengdu 3.8; Tianjin 5.2, Zhengzhou 3.5

Climate: 23-33°C (average daily minimum and maximum in August)
Language: Puionghue, (known as Mandarin); local dialects and languages are also used
Measures: The meliic system is used

Currency: Renminbl (Rmb), or Yuan, Average exchangs rate in 2009; Rmb 5.83: US$1
As of 17 August 2010: 1.00 USD = 6.79660 Rmb
Fiscal Year: January-December

Time: & hours ahead of SA
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According to the National Bureau of Stalistics of China, relessed on 15 July 2010, the preliminary gross
dormestic product (GDP) of China in the first half of this year was 17,284.0 billion Yuan, a year-on-year
increase of 11.1 percent, which was 3.7 percentage points higher than that in the same period last year.
The value added of the primary industry was 1,338.7 biilion Yuan, up by 3.6 percent: that of the
secondary indusiry was 8,583.0 bilion Yuan, up by 13.2 percent. and that of the tertiary industry was
7,364.3 bifiion Yuan, up by 9.6 percent.

The agricultural production kept a sleady growth and the output of summer grain maintained the same
level, The total output of summer grain was 123.10 million tons, & decrease of 390 thousand tons, down
by 0.3 percent, and this is the third best harvest since the Toundation the People’s Republic of China. In
tha first half of this year, the total output of pork, beef and mution reached 37.13 million tons, & year-on-
year growth of 3.5 percent, The output of pork reached 24.55 mition tons, up by 3.6 parcent.

Industrial production picked up quickly with a substantial increase in economic efficiency of enterprises. In
the first half of this year, the total value added of the industrial enterprises sbove designated size was up
by 17,6 percent year-on-year, or 10.6 percentage points higher than that In the first half of 2009, An
analysis on different types of enterprises showed that the value added growth of the state-owned and
state holding enterprises went up by 17.7 percent; coflective enterprises by 10.2 percent; share-holding
enterprises by 18.8 percent; and 17.0 percent growth for enterprises funded by foreign investors or
investors from Hong Kong, Macao and Taiwan provinces. The year-on-year growth of heavy industry was
18.4 percent, and 13.6 percent for the light industry. Among 39 industrial divisions, 38 of them registered
year-on-year growth. in tems of different areas, the growth in eastem, central and western regions was
16.7 percent, 20.7 percent and 17.6 percent respectively. The production and saies of industrial products
went on well. In the first half of this year, the sales ratio of industrial products was 97.5 percent, or 0.4

percentage point higher than that in the previous year.

In the first five months of this year, the profits made by industrial enterprises above designated size stood
at 1,538.7 billion Yuan, up by 81.6 percent ysar-on-year. Among the 39 industriat divisions, 38 divisions
regislered year-on-year increase in profits, 1 division reversed from loss-making to profits, and the rest 2

divisions witnessed reduction of profits.

The growth rate of investrent in fixed assets came down from a high level while the irvestment in real
estate experienced accelerated growth. In the first half of this year, the investment in fixed assets of the
country was 11,418.7 billion Yuan, a year-on-year growth of 25.0 percent. Of this total, the investrent in
urban areas reached 9,804.7 billion Yuan, up by 25.5 percent while that in rural areas was 1,614.0 biifion
Yuan, up by 22.1 percent. Of the total Investment in fixed assets in urban areas, that in the primary
industry, the secondary industry and the tertiary industry went up by 17.8 percent, 22.3 percent and 28.4
percent respectively. The investment in eastern, central and western regions grew by 22.4 percent, 28.0
percent and 27.3 percent respectively. In the first half of this year, the investment in real estate
davelopment was 1,874.7 bition Yuan, up by 38.1 percent year-on-year,

Sales on domestic markels enjoyed fast growth and the popular commodities maintained high salss. in
the first half of this year, the total retail sales of consumer goods réached 7,266.9 billion Yuen, a year-on-
year rise of 18.2 percent. The retail sales in cities reached 6,265.9 billion Yuan, up by 18.6 percent, and
the retail sales in rural areas stood at 1,001.0 billion Yuan, up by 15.6 percent. Grouped by consumption
patterns, the income of catering industry was 818, 1 billion Yuan, up by 16.9 percent; that of retall sales of
commodities, £,448.8 billion Yuan, up by 18.4 percent. In particular, the retsil saleg by businesses sbove
designated size reached 2,646.5 bilion Yuan, up by 30.0 percent. Rapid growth was registered in
emerging areas for consumption: the sales of motor vehicles rose by 37.1 percent; that of furniture went
up by 38.5 percent, and that of hougehold appliances and audio-video equipment grew by 28.8 percent.

The year-on-year growth of consumer prices went up mildly white producer prices for manufactured
goods increased sharply. In the first half of this year, the consumer prices went up by 2.8 percent, The
price rose by 2.5 percent in cities and that in rural areas by 2.8 percent. Grouped by commaodity
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categories, five out of the sight witnessed growth and the rest three saw drops in prices. The prices for
food rese by 5.5 percent, prices for tobaceo, fiquor and articles up by 1.7 percent: heaith care and
personal articles up by 2.7 percent; recreation, education, culturs articles and services up by 0.3 percent;
and housing up by 3.8 percent while prices for clothing down by 1.1 percent; household faciiities, articles
and maintenance services down by 0.6 percent; and transportation and communication down by 0.1
percent. In terms of month-on-month change, in June this year, the consumer prices dropped by 0.6
percent. In the first haif of this year, the producer prices for manufactured goods went up by 6.0 percent
year-on-year; the monih-on-month changs in June was down by 0.3 percent. In the first half of the year,
ihe year-on-year growth of purchasing prices for raw matesials, fuels and power wag 10.8 percent,

Foreign trade recoversd rapidly and trade surplus was reduced markedly. The total value of imports and
exports for the first half of this year was USS$ 1,354.9 billion, up by 43.1 percent year-on-year. The value
of exports was US$ 705.1 billion, up by 35.2 percent, and the vaiue of imports was US$ 649.8 billion, up

by 52.7 percent. The trade surplus was LSS 55.3 billien,

The urban and rural population's income continued to grow with steady Increase in living expenditurs for
consumption. in the first half of this year, the per capita {otal incorme of urban households was 10,658
Yuar. OFf this total, the per capita disposable income of urban population was 0,757 Yuan, & year-on-year
growth of 10.2 percent, or a reat growth of 7.6 after deducting price factors. Of the per capita tota! income
of urban households, the year-on-year growth of wage income was 9.7 percent; transferred income 13.2
percent; net income from business opération 8.6 percent; and 20.7 percent fronn property income. The
par capita cash income of rural population was 3,078 Yuan, up by 12.6 percent year-on-year, or 8.5
percent growth in real terms. Of this total, the growth of wage income was 18.0 percent: household
business operating income 8.0 percent; property income 21.3 percent; and 18.6 percent from transferred
income. In the first half of this year, the per capita consumption expendilure for urban population
increased by 7.2 percent in real terms and the psr capita consumption expendifure in cash for rural
population grew by 8.5 parcent after deducting the price factor.

The growih rate of money supply dropped from the high level while the incremental cutstanding loans and
deposits declined as compared with that a year ago. By the end of Juns, the balance of broad money (M.}
was 67.4 trillion Yuan, a year-on-year growth of 18.5 percent; the balance of narrow money (M,) was 24,1
trilion Yuan, & rise of 24.6 percent, and the balance of cash in circulation (M) was 3.9 trillion Yuan, up by
15.7 percent. The amount of outstanding loans of all financial institutions was 44.6 trillion Yuarn, increased
by 4.6 trillion Yuan over that at the beginning of this year, or a drop of 2.7 trillion Yuan as compared with
the end of June last year. The amount of outstanding deposits of &l financial institutions was 67.4 trillion
Yuan, an increase of 7.6 triflion Yuan over the baginning of the year, or 2.3 trillion Yuan less than thata

year ago.

The domestic and intemational environment for nationat economic development is still fairly complicated,
and there are still a lot of difficuities and problems in the course of aconomic recovery. We should be
guided by the scientific outlook on development, implement various policies set by the Central Party
Commitiee and the State Council, continue to carry out the pro-active fiscal policy and moderateily easy
monetary policy, maintain the continuity and stahility of mecroeconomic policies, and improve the
relavance and flexibility of the policies. in implementing the policias, we should apply the proper strength,
pace and focus on the priorities, vigorously promete the adjustment of economic structures and the
transformation of economic development mode, and make great efforts o intensify the economic reform
and achieve a sound and fast economic and social development.



FP-JGZ-1362

Other Key Financial indicators:
{Source: Foreign Affairs July/August 2010 “Coping with China’s Financial Power — Beijing's Financial

Foreign Pollcy” by Ken Miller)

Foreign Exchange Reserves: U552 4 trillion (2002 —People’s Bank of China)

Cuitency Swap Deals: with Argentina, Belarus, Hong Kong, Indonesia, Malaysia and
South Keorea

Trade Surplus US$186 billion {2008 - China National Bureay of Stats)

China's outbound FDI US$48 billion (2009 - around 1% of GDP)
{US$211billion total accumulated FDI - around 4.3% of GDOP)

China's Investment Corporation {L'S$300 billion under management in 2009 -Sovereign Wealth
Fund )

Export-Import  Bank of China US$10 bilion worth of concessional loans (2009)

Overview of SA-China Political Relations:

Since the sstablishment of dipiomatic relations in 1998 and the subsequent adoption of the “One China
Policy”, South Africa’s relations with China has expounded substantially in the political and economic

spheres.

Importantly, since the 10th year anniversary celebrations of SA-China relations in 2008, the rmarketing of
the 2010 FiFA World Cup and South Africa's successful participation in the 2010 Shanghai World Expo
has resulted in SA's image being greatly enhanced in China.

China and South Africa share a common vision and have sufficient consensus on a range of global issues
and domestic challenges. Reilations are underpinned by more than 60 joint agresments, memoranda
programmes of action, declarations and exchange of notes, which, inter afia, cover diplomatic relations.
profection of Investmenis, trade and economic cooperation, double tax avoidance housing, agricul!ura:
human resources development, police cooperation, civil air transportation, scientific and technological

exchanges, water, sport, arls and culture,

The defining instruments are the Preloria Deciaration on the Parinership of 2000, and the Programme of
Cooperation on Deepening the Sirategic Partnership of 2006. These Declarations reflect the broad
bifateral engagement and common agenda,

President Zuma first visited China as the Depuly President of $A in 2004, where he held bilateral
discussion with Vice Presidenl Zeng Qinghong. He paid courtesy c¢alls on President Hy Jintao, Mr Wuy
Bangguo and Premier Wen Jiabao. His delegation visited the cities of Shenzhen, in Guangdong Province
{the first Special Economic Zone), and Xian in Shaanxi Province.

The foliowing may be noted with reference to our bilateral relations during 2010:

feb 2010: Minister Nkoana-Mashabane paid an officiat visit to the PRC,

March 2010: Mt Jia Qinglin, Chairperson of the Chinese People's Political Consultative
Conference pald an officiaf visit to SA.

April 2010 South Afiica participates in the 2010 Shanghai World Expo until end of October.

August 2010 President Jacob Zuma to pay.a State Visit to the PRC.

Octlober 2010: The Speaker of Parifament, Mr Max Sisulu to pay an official visit to the PRC.

November 2010: Vice President Xi Jinping to pay an official visit to SA to co-chair the 4% BNC.

December 2010 Planning to co-chair FOCAC in 2012 and to host FOCAC Summit in SA in 2015,

9
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China Is already assisting SA with the implementation of SA’s Five National Priarities as follows;

Education and training:

SA-PRC: 200 artisans training through Umsobomvu Youth Fund, 10 short term courses and long term
courses fof post-graduates e.g. Agriculture, construction, IT elc; upgrading of FET Colieges and
vocational training; and 28 new education projects.

EOCAC: PhD students to PRC; 20:20 University.

Fight against Crime
SA-PRC: Organised crime cooperation signed in 1988 and reviewed in August 2010,

Health
SA-PRC: Traditional medicine.
FOCAC: Hospitat infrastructure development.

Creating Decent Jobs

Major trading pariner

Major investaor;

SA-PRC: 1DC loan US$ 50 million to re-capitalise export finance loan book, loan to DBSA; purchase by
1CBC of stake in Standard Bank.

Technology transfer e.g. solar panels

EQCAC: Chine-Africa Developrnent Fund US$ § biflion.

Land and Rural Development:

SA-PRC: Aquaculture Gariep Demonstration Project
FOCAC: Agricultural demonstration centres and infrastructure e.g. grain storage facilities in Zambia

SA-PRC Trade Relations: (5A-China Trade Statistics www.thedti.qgov.2za (Rand '000) )

SA Exports May. 2010 R4,212,187
Annual Total Exports 2009 R48,686,325
SA Imports May. 201D R5,785,999
Annual Total imports 2009 R70,809,455
SA Trade Balance May. 2010 R-1,573,813
Feb.2010 R-1,774,658
Trade Balance 2009 R-22,123,130

Total Trade between SA and the PRC in 20090 R119,495,780

Recent SA-China Bilateral Developments:

The Minister visited the PRC for bilateral consultations in February 2010 to prepare for a State Visit by
President Zuma to the PRC later this year. She met with her counterpart, Mr. Yang Jiechi for
consultations, and paid a courlesy call on the Vice- President, Mr. Xi Jinping. The visit successfully
reviewed the dynamic strategic partnership between South Africa and the PRC and it was agreed in
principle that relations be elevated to @ Comprehensive Strategic Partnership.

The importance of hosting the 4" Plenary of the Bi-National Commission (BNC) in South Africa in the
latter part of 2010 was emphasised, to implement the outcomes of the forthcoming State Visit and to
advance practical cooperation within Sectoral Committess and Working Groups. Currently, three Sectoral
Committees exist within the BNC structure, namely Foreign Affairs; Economic and Trade: and Education.

10
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in order to further align SA’s Five National Priorities within the BNC structure, new Sectoral Commitieas
will be proposed. A review mechanism has also been proposed between the respective Ministries to
streamline the BNC Process.

Shanghai 2010 World Expo:

The consiruction of the South Affican paviiion at the Shanghai 2010 World Expo was facilitated in
consultation with key natfonal departments, provinces and cities, s weil s the private sector. The overall
theme "The rise of a Modern Economy- Ke Nake!” and monthly themes were approved in April 2009, The
Shanghai 2010 World Expo, scheduled to take place from 01 May 2010 untll 31 Ociober 2010, offers
South Africa an opportunily to showcase the vibrancy of South African cities and urban cuiture and
market South Africa to Chinese society as a modern and vibrant economy, as well as improve the
coordination of South Africa's international relations. '

MONTH THEME LEAD ORGANISATION
May South Africa’s contribution through FIFA 2010 FIFA log,
2010 Worid Cup: DIRCO Public Diplomacy

¢ Technology and Innovation and
s Urban end infrastructure Developrment

Jurnte Remodefing of communities in the city: The Department of Cooperative
+ Fighting urban poverty (best practicesin | Governance and Traditional
alf provinces) Affairs.
+  Cosmo cities
» [nner city regeneration
July A Modern Economy The DT
Algust A Modern Economy ' The DTI.
September Tourism and Heritage The Depariment of Arts &
Culture/SA Tourism
Oclober Environment and Climate Change The Department of Science &

Technology /Department of Water
and Environmental Affairs

Forum on China Africa Cooperation {(FOCAC):

The Minister of international Relations and Cooperation, Ms. M. Nkoana-Mashabane, attended tha 4"
Forum on China Africa Cooperation (FOCAC) Ministerial meeting in Sharm El - Sheik, Egypt during
November 2009. FOCAC is the key instrument for the PRC’s engagement with Africa,

A bilateral meeting between Minister Nkoana-Mashabane and her Chinese counterpart, Mr. Yang Jiechi,
was aiso held on the margins of the FOCAC Ministerial on ¢ November 2009. South Alfrica remains
comimitied 1o finding synergies between the New Parinership for Africa’s Development (NEPAD) and
FOCAC to ensure the Consolidation of the African Agenda and looks forward to co-hosting the 5"
FOCAC Ministerial scheduled for 2012 and hosting the FOCAC Ministerial in South Africa in 2015,

Multilatera! Relations:
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In the Multilateral sphere, Presidsnt Zuma met President Hu Jintao at the United Nations General
Assembly (UNGA) in September 2009 and at the United Nations Climate Change Conference {COP 15)
held in Copenhagen in December 2009, South Africa and the PRC share a common vision on Climate
Change, as expressed in their collaboration on The Copenhagen Accord in the Brazil, South Africa, India

and China (BASIC) grouping.
Impertant SA- PRC Agresments:

30 December 1997
Joint Communiqué between the Govemment of the Peaple's Republic of China and ihe Government of

the Repubiic of South Affica on the Establishment of Diplomatic Relations

April 2000 _
The Pratoria Declaration on the Establishment of the Partnership Between the People's Repubiic of China

and the Republic of South Africa

December 2001
Exchange of Notes on the Establishment of Bi-National Commission betwesn the Government of the

People's Republic of China and the Government of the Republic of South Africa®,

21 June 2006
Programme of Cooperation on Deepening the Strategic Partnership

28 August 2006
Memorandum of Understanding on Promoting Bilateral Trade and Economic Cooperation.

24 September 2007
Agreement on Co-operalion in the Minerals and Energy Sector.

February 2010 {ongcing)
In the process of drafiing and negofiating a Comprehensive Strategic Parinership

12
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SECTIONC: SALIENT OBJECTIVES OF THE VISIT

Deepen and broaden the cuprent strategic partnership to a new Co hensive St ic
Partnership between South Africa and China; e reteg
strengthen and broaden economic and commercial interaction bstween the fwo counfries;

expand South-South intsraction with a view to strengthen the voice of the developing workd and
itscapacﬂytoeddmssthenaedsomspeople, and

to demonetrate appreciation for the Importance South Africa attaches to its political, economic
and culiural refationship with China.
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Insurance and Risk Management from the University of the Witwatersrand and CAIA Charter holder
He serves on the Investment Committee of the Pan African Infrastructure Development Fund
Member of the Social Finance and Impact Investing

Commiittee of the Institute of Actuaries (UK).

Previously with ABSA Investments

Ms Adri van Niekerk Head: Board Secretariat

Spider Web Code Name: The Fixer

University of Pretoria: B Admin

Public Management

University of Pretoria: Honours Degree in Public Management

CJ Member of the Integrated Reporting Committee of South Africa

Previously with the University of Stellenbosch as the head of admissions

Key actions moving ferward

The spider web has brought back the queen of leaves to restructure National Treasury moving forward.
There are talks with the white establishment to position treasury as a strategic benchmark for most African
Treasuries. Cyril Ramaphosa is seen as one of the most important events in the history of the Spider Web.

There is a believe that once he is appointed the state president of South Africa, he will be able to achieve
most objectives of the spider web that Thabo Mbeki failed to implement. Cyril has a long relationship with
the King of leaves. They have worked together in many projects including the establishment of the NDP.

Cyril's younger brother also worked with the Queen of leaves at ABSA bank for a brief period. Minister
Nene is being handled by the Queen of Leaves.

During the recent World Economic Forum in Cape Town, Nene assembled all the DDG's and Chief
Directors from National Treasury at a Cape Town hotel for a brief meeting. The Deputy Minister was not
part of the meeting since he was travelling to Paris. These are the outcomes of the meeting:

The DG's position
Lungisa Fuzile, the current DG for National Treasury will not be extending his contract at the end of

August 2015. He will be joining the faculty of economics at the University of Stellenbosch. His departure
will be a catalyst for some big changes inside National Treasury.

It is being heard through the grapevine that Avril Halstead will be promoted to the position of DG at
treasury. She will be promoted to position of DDG very soon as a stepping stone for her to become the next

DG.

Michael Saks, the current DDG will be transferred to one of the SOE's. Tumi Moleko, will be transferred to
another ministry as a DOG that works with treasury.

sof 15 2019/07/09, 1
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Spider Web Code Name: The Mistress
Ms Matshepo More, Chief Financial Officer
Member of the Fund lavestment Panels
A CA(SA)
Bachelor of Business Science (Finance})
- Certificate in the Theory in Accounting (CTA)
Member of the Board of CBS Property Management (Pty) Ltd
- Member of the Board of Pareto Limited
Member of the Board of ADR International Airports Company South Africa
Member of the Board of ABASA
Spider Web Code Name: The Countess
Ms Moira Moses, Independent Non-Executive Director
- Chairman of the Property Committee
- Member of the Directors' Affairs Committee
Member of the Audit and Risk Committee
- Member of the Human Resources and Remuneration Commitiee
- Member of the Investment Committee
BA
Managemeni Advancement Programme (Wits Business School)
i - Member of the GEPF Board of Trustees
- Member of the Thusanang Trust,a non-profit organisation focused on Development Phase Education

The Government Employees Pension Fund (GEPF) was established in terms of the Government Employees
Pension Law (YEAR) to manage and administer pension matters/schemes related to government
employees. The GEPF is self-funded. With a membership of about 1,2 million and 225 000 pensioners, it is
one of South Africa’s largest pension funds. This is one unit that the queen of leaves has placed an agent.

Hemal Naran
Head of Investments and Actuariai
Spider Web Code Name: The Professor

Bachelor of Commerce degree in Actuarial Science

8of15 2019/07/09, 1



roject Spider Web: The full document - DOCUMENTS | Politicsweb

Tof 15

FP-JGZ-1370

htips:/fwww.politicsweb. co.za/documents/project-spider-web-the-)

African government, on the grounds of their knowledge and experience, mainly in the financial services
environment. No fewer than seven Directors on the current Board are chartered accountants, with the other
six Directors holding advanced qualifications in fields such as financial economics, business leadership,

applied mathematics and tax law. The members of project spider web have been identified through

codenames.

The spider web has huge Influence in the FIC. This unit it's very important for the white establishment
since the PIC owns 34% of the JSE. White asset management firms rely on the PIC for the mandate. PIC
has placed more than R70 Billion with Investec alone. The spider web being controlled by the queen of
eaves, she has started making moves to ensure that ABSA benefits from the A sset Management mandates.

Spider Web Code Name: The Fox
MrMcebisi Jonas, Chairperson
- Chairperson of the PIC Board of Directors
- Chairperson of the Directors' Affairs Committee
Bachelor of Aris in History & Sociology (Rhodes})
- Higher Diploma in Education
Deputy Minister of Finance at National Executive (Executive)
- Member at National Assembly (Parliament)
Member at African National Congress (ANC) Party

Spider Web Code Name: The Iron Master

‘Mr Daniel Matjila, Chief Executive Officer

Member of the Investment Committee

Member of the Property Committee

Member of the Fund Investment Panels

BSc (Hons) in Applied Mathematics (Fort Hare)

MSe Applied Mathematics (Rhodes)

PhD in Mathematics (WITS)

Postgraduate Diploma in Mathematical Finance (Oxford)
Senior Management Programme (University of Pretoria)
Advanced Management Programme (Harvard)

- Member of the Board of Comprop

- Member of the Board of Ecobank Transnational Incorporated

2019/07/09, 1
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Office of the Chief Procurement Officer (O-CPQ)

The purpose of the 0-CPQ is to: Modernise the state procurement system to be fair, equitable, transparent,
competitive and cost-effective; enable the efficient, economic, effective and transparent utilisation of
financial and other resources; including state assets, for improved service delivery; and promote, support
and enforce the transparent and effective management of state procurement and the sound stewardship of

government assets and resources.
Kenneth Brown

Spider Web Code Name: The Tiger

Mr Kenneth Brown is deputy director general: Intergovernmental Relations, a position he has held since
July 2009. He has a MSc in Public Policy from the University of Illinois in the United States (USA),

BA (Hons) in Economics from the University of the Western Cape, and a primary teacher's diploma. After
a career in teaching, Mr Brown joined National Treasury in 1998 as a deputy director: Financial Planning.
He then went to the USA to study for his Master's degree and returned to National Treasury in 2001 as
director: Provincial Policy, a role that underpins national transfers to provinces. Mr Brown was lfater
appointed the chief director: Intergovernmental Policy and Planning, a responsibility which involves sector
policies that impact on provinces and local government. He was a Vula operative.

SOE's Under National Treasury and under the Influence of the spider web

The South African Revenue Service (SARS) is mandated by the South African Revenue Service Act (1997)
to collect all tax revenues that are due, to provide a customs service, to protect national borders and to
facilitate trade. SARS also works to expand the pool of tax contributors by promoting awareness of the
obligation to voluntarily comply with tax and customs laws. SARS aims to conduct its activities in a way
that enhances economic growth and social development. SARS reports to Deputy Minister of Finance. At
the present moment the Spider Web suffered a huge setback when their top members were suspended by
the new commissioner. This unit was regarded as the enforcers of the spider web.

The Public Investimment Corporation (PIC)

PIC is a government-owned investment management company - and one of the largest investment
managers in the country. Founded in 1911, it became a corporate entity in terms of the Public Investment
Corporation Act (2004). The PIC invests funds on behalf of public-sector entities, Its largest client is the
Govemment Employees Pension Fund.Pie is governed by a Board of Directors with 10 members, of whom
7 are non-executive directors, excluding the traditionally non executive Chairman,

The Board's overarching role is to maintain sound corporate governance within PIC. As such, its
responsibilities include appointing executive management, developing and approving corporate strategies,
ensuring an effective governance framework, overseeing risk management and ensuring that PIC's business
is managed prudently and responsibly.

The Board is assisted by six Board committees, namely the Audit and Risk Committee, the Investment
Commttee, the Human Resources and Remuneration Committee, the Directors' Affairs Committee, the
Social and Ethics Committee and the Property Committee. The Board has also established four Fund
Investment Panels to assist the Board in discharging its statutory duties and responsibilities in relation to
investment in South Africa and the rest of the African continent.

Board members are appointed by the Minister of Finance, who represents PIC's shareholder, the South
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and the production of macroeconomic forecasts, in particular on growth, the external account and inflation.
The forecasts inform economic policy, the fiscal framework, tax forecasts and debt management strategy.

Still searching for the presence of the spider web.

Tax and Financial Sector Policy

The Tax Policy unit is responsible for advising the Minister of Finance on tax policy issues that arise in all
three spheres of government. The Financial Sector Policy unit is responsible for the design and legislative
framework of the financial sector as a whole, and works closely with regulatory agencies such as the
Financial Services Board, Banking Supervision and Exchange Control (now to be called Financial
Surveiliance) departments of the Reserve Bank, and the Financial Intelligence Centre. The unit is
responsible for liason between the National Treasury and the Reserve Bank on matters related to bank

supervision, financial stability and the national payments system.
Mr Ismail Momoniat
Spider Web Code Name: The Bull

International and Regional Economic Policy

The division comprises of two chief directorates: International Finance and Development and Africa
Economi, Integration.

South Africa aims to promote reform of the IMF and the World Bank. Policy is focused on exploring ways
to reduce global financial market volatility and promote balanced global growth and development,
including through government'’s participation in the G20, which South Africa chaired in 2008,

South Aftrica also plays an important role in encouraging these institutions to seek innovative solutions for
poverty alleviation, and to promote regional and African growth and development with strategic alliances
on the continent and with other emerging economies.

Intergovernmental Relations

This division is responsible for coordinating fiscal relations between national, provincial and local
government as well as promoting sound provincial and municipal financial planning, reporting and

management.
Office of the Accountant General

The division seeks 1o achieve accountability to the general public by promoting transparency and
effectiveness in the delivery of services. Ii sets new government accounting policies and practices, and
improves on existing ones, to ensure compliance with the standards of Generally

Recognised Accounting Practice. It also focuses on the preparation of consolidated financial statements and
an improvement in the timeliness, accuracy and efficiency of financial reporting.

Public Finance

Public Finance is primarily responsible for assessing budget proposals and reviewing service delivery
trends in national government depatments and their entities. The division also manages the National
Treasury's relations with other national departments, provides budgetary support to departments, and
advises the Minister and the National Treasury on departmental and government cluster matters.
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Ms Halstead holds an MSC in Economic Policy from the University of London, an MBA from the
University of Cape Town and an MA in Organisational Consulting from the City University, London she
also holds a B Com honors and Scocial Science degrees. Ms Halstead is a Chief Director at the National
Treasury in South Africa where she has responsibility for overseeing approximately 40 of the largest state
owned enterprises (SOEs). Prior to joining the National Treasury, Ms Halstead worked for McKinsey &
Company, Old Mutual and Wipcapital, a subsidiary of Wiphold. She has also worked with a number of
NGOs, notably the Nelson Mandela Foundation as well as the Family and Marriage

Association of South Africa (FAMSA) and lkageng, an organisation responsible for caring for HIVIAIDS
orphans. She was nominated as a Young Global Leader and one of the Mail & Guardian's Top 200 Young

South Africans in 2011.

Anthony Julies
Spider Web Code Name: The Jackal

The team is still searching for the CV., This is one member of the spider web who is the most secretive and
extra careful.

Budget office

Coordinates the national budgeting process. This includes coordinating the allocation of resources to mest
the political priorities set by government. While the standard of documentation produced with the budget is
already . impressive, the Budget Office constantly strives to improve the quality, usability and coverage of
the publications produced. The division also provides fiscal policy advice, oversees expenditure planning
and the national budget process, leads the budget reform programme, coordinates interational technical
assistance and donor finance., supports public private partnerships (PPPs} and compiles public finance

statistics.
Marissa Moore

Spider Web Code Name: The Hustler

University of Johannesburg

Johanmesburg, South Africa 11990 - 1993 Bachelor of Science {BSc) (Honorary) Cum Laude - Industrial
Sociology

University of Witswatersrand Johannesburg, South Africa I 1990 - 1993 Master of Science (M.Sc.) - Social
Science

Corporaie Services

The Corporate Services division is responsible for the department 1s governance framework, and aims to
create a productive and creative working environment that enhances effectiveness. No presence of the

spider web, it's not a strategic unit.

Economic Policy

The Economic Policy divison plays a central role in formulating and coordinating appropriate growth
enhancing policies that strengthen employment creation. The key responsibility of the Economic Policy
division is to provide policy advice _on macroeconomic developments, intermational economic
developments and microeconomic issues. The division does this through policy analysis, scenario testing
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Project Spider Web has a codename membership system allocated to different members who play a key role
in this project.
Trevor Manuel is codenamed as the King of Leaves and Maria Ramos as the Queen of Leaves. Members of

the project who work in different position in government are also coded through various names, for
instance, Dr Dan Majila is coded as the Tron Master. There are different levels of disclosure for members.

Most members of this project are not aware that they are part of a covert project to influence fiscal and
monitory policy since they are handled through various handlers. This paper will identify Individuals who
are key members of Progect Spider Web. These indivuduals are being handled through various means to

achieve the objectives of Project Spider Web.

Members of the Project Spider Web inside National Treasury
Government Technical Advisory Centre (GTAC)
Andrew Donaldson

Spider Web Code Name: The Emperor

Andrew Donaldson studied at the University of Stellenbosch for a degree in economics, he studied together
with Professor Hugo Nel Andrew also studied in UNISA and Cambridge University. He taught Economics
at the former University of Transkei, Rhodes University and the University of the Witwatersrand. Before
1991, He was also the strategic planner for the National Intelligence and Secret Services (NISS) for the

Apartheid government.

He joined the then Department of Finance in 1992,and in 2001 was appointed Deputy Director-General
with responsibility for the Budget Office and Public Finance in the National Treasury. His work covered
spending policy, social development and reform of the budget process and budget documentation.

He contributed to the work of the Katz Commission on tax policy, served on the Committee of Inquiry into
a National Health Insurance System, was a member of the team that drafted the 1996 macroeconomic
strategy and served on the Interdepartmental Task Tea m on Social Security and Retirement Reform.

In 2013 he was appointed Acting Head of the Government Technical Advisory Centre, an agency of the
National Treasury which supports public finance management, public-private partnerships, employment
facilitation and infrastructure investment.

He is chairperson of the Steering Committee of the Research Project on Employment, Income Distribution
and Inclusive Growth located at the University of Stellenbosch. Andrew is the key player in Project Spider
Web. Some of the people that find themselves at Treasury were once students of the Emperor at Rhodes

university. The Fox and the Iron Master were once handled by the Emperor at Rhodes unversity when they

were members of IESEC.

Asset and Liability Unit

Asset and Liability Management division manages government's asset and liability portfolio in order to
ensure prudent cash management, asset restructuring, financial management and optimal management of

government's domestic and foreign debt portfolio.
Ms. Avril Halstead

Spider Web Code Name: The Fog
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National Treasury and the Project Spider Web

The National Treasury is responsible for managing South Africa's national government finances,
Supporting efficient and sustainable public financial management is fundamental to the promotion of
economic development, good governance, social progress and a rising standard of living for all South

Africans.

The Constitution of the Republic (Chapter 13) mandates the National Treasury to ensure transparency,
accountability and sound financial controls in the management of public finances.

The Ministry of Finance is at the heart of South Aftica’s economic and fiscal policy development. The
Minister of Finance and Deputy Minister of Finance are responsible for a range of state entities that aim to
advance economic growth and development, and to strengthen South Africa’s democracy.

The white establishment through the private sector has a huge influence in the running of the National
Treasury. The history of this Influence dates back during the early 90's when the ANC and the National
Party were negotiating the talks about talks, The white establishment felt it was too tisky to leave the
running of the government solely in the hands of the ANC. The white establishment came with the first
project to influence the fiscal and monitory position of the country through a project known as "Project

Grapevine".
The project's ebjective was to attract high level ANC officials to agree to hold economic transformation

talks in Stellenbosch. When the ANC was winning the political war in Kempton Park, the ANC was also
losing the economic war in Stellenbosch. Roeloef Meyer and Professor Andre Kriel of Stellenbosch were

the key drivers of Project Grapevine.

Post 1994, Project Grapevine was handed to Professor Hugo Nel from the University of Stellenbosch,
Professor Hugo changed the structure of Project Grapevine and renaming it Project Spider Web. Professor
Hugo restructured the project with new objectives and a new structure. The new project also attracted
funding from the Rupert, Oppenheimer and the Rothschild families. The Oppenheimers withdraw their
funding for project Spider Web in 2010. The Ruperts are still the biggest funders of Project Spider Web.

Professor Hugo Nel was instrumental in ensuring that Johan Rupert is appointed the vice chancelior of the
University of Stellenbosch. Since Rupert's appointments, Project Spider Web has grown from strength to
strength. The project has the following objectives:

- Influence the design and Implementation of the economic, fiscal and economic policy

- Influence the appointment of key leaders in Reserve Bank, National Treasury, DTI and SOE's that fall
under these three Institutions.

- Manage the outcomes of these institutions

- Defend the position of the Spider Web through the media

- Attack and prosecute critics of project spider web through SARS and the other means

This paper focuses on how National Treasury is managed and influenced through project spider web.

The project is responsible for coordinating macroeconomic policy and promoting the national fiscal policy
framework. The project a so coordinates intergovernmental financial relations, manages the budget
preparation process and exercises control over the implementation of the annual national budget, including

any adjustments budgets.
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Terrianne Dejong ¢ 4 years ago + edited
I was in stitches - literally...
1~ v .« Share:

Isaac Newton + 4 years ago

This tells us that there will be no soft landing for South Africa at any time in the future. The
"factions"” are already positioning themselves for the mother and father of all battles over who
wili control the pipes of gravy that flow from the Union Buildings into the feeding troughs of the
elite. Therefore, after the departure of Jacob Zuma, just when one might expect things to return
to a more normal state of good governance, the exact opposite will take place - and we will be
plunged into a cesspit of unrestrained looting supervised by the new faction chief, who will
have elbowed himseif past the once functioning democratic institutions such as the Treasury,
The principles of democracy mean nothing to these factions, and we should take note of that.

~ v » Share>

TruthExtractor - !saac Newton 4 years ago

Please. Do you attach any degree of lucid thinking to this pre-pubescent drama piece.
1?

pwW

~ » . Share>

Isaac Newton < TruthExiractor + 4 years ago

You've missed the point. While the content of this piece is pure balderdash, the
method of operation of those who wrote it is well formulated and cannot be
ignored - because the same method has been effective in the past, and it will be
effective in this case also. Watch.

2~ ~ .« Share»
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State Owned Enterprises

Minister Nene stated that treasury must play a key role in the management of SOE's. He expects his
officials to play a firm hand in managing the affairs of the SOE's. A number of changes will be happening
at the SOE's. One the key actions that treasury must do, is to facilitate the participation of the private sector
in the SOE's. Minister Nene stated that GTAC from treasury will be given a huge task of identifying private

sector companies to partner with the SOE's,

SAA

Minister stated that the board of SAA must be terminated by September 201 5. He also indicated that Maria
Ramos was heiping him to identify the new board members for the board of SAA.

The former CEQ of Kulula.com has been identified as a replacement for Niko at SAA.

GTAC will be given the task of identifying a strategic equity partner for SAA .

Eskom

l Treasury must support the appointment of Brian Molefe. Eskom will be creating a position of COO and
Koko Matshele will be filling in that position.

Treasury is very close to sell the government stake in Vodacom and Eskom will be getting some cash
injection,

Maria Ramos

Maria Ramos was also invited by the Minister to give a word of support to the staff at National Treasury.
Maria praised the staff for the wonderful work they are doing. She stated that she will be assisting Minister
Nene to identify skills for the key positions at treasury. She has already assisted in placing the key Chief
Investment Officer at the GEPF. She will be assisting in identifying the CEO of GTAC, since Andrew

Donaldson will be the Chairman.

Transcribed from PDF. The original version can be accessed, in PDF format with pictures, on the BDLive
site here. See also the Business Day analysis by Carol Paton here.
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National Treasury and the Project Spider web

The National Treasury Is responsible for managing
South Africa's national government finances,
Supporting efficient and sustainable pubfic financial
management is fundamental to the promotion of
economic development, good governance, social
progress and a rising standard of living for all South
Africans, The Constitution of the Republic (Chapter 13)
mandates the National Treasury to ensure
transparency, accountability and sound financlal
controls In the management of public finances. The
Ministry of Finance Is at the heart of South Africa ‘s
economic and fiscal policy development. The Minister
of Finance and Deputy Minister of Finance are
responsible for a range of state entities that aim to
advance economic growth and development, and to
strengthen South Africa ‘s democracy.

The white establishment through the private sector has

@ huge influence in the running of the National
Treasury. The history of this Influence dates back
during the early 90’s when the ANC and the National
Party were negotiating the talks about talks. The white
establishment feit It was too risky to leave the renning
of the government solely in the hands of the ANC, The
white establishment came with the first project to
influence the fiscal and monitory position of the
country through a project known as “Project
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Grapevine”. The project’s objective was to attract high
level ANC officlals to agree to hold economic
transformation talks in Stellenbosch. When the ANC
was winning the political war in Kempton Park, the
ANC was also losing the economic war in Stellenbosch.
Roeloef Meyer and Professor Andre Krigf of
Stellenbosch were the key drivers of Project Grapevine,

Post 1994, Project Grapevine was handed to Professor
Hugo Nel from the University of Stelfenbosch.
Professor Hugo changed the structure of Project
Grapevine and renaming it Project Spider web.
Professor Hugo restructured the project with new
objectives and a new structure. The new project also
attracted furiding from the Rupert, Oppenhelmer and
the Rothschild families. The Oppenheimers withdraw
their funding for project Spider Web in 2010, The
Ruperts are still the biggest funders of Project Spider
Web. Professor Hugo Nel was instrumental in ensuring
that Johan Rupert is appointed the vice chancellor of
the University of Stellenbosch. Since Rupert’s
appointments, Project Spider Web has grown from
strength to strength. The project has the following
objectives:

- Influence the design and Implementation of the

economic, fiscal and economic policy
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- Influence the appointment of key leaders in
Reserve Bank, Natlonal Treasury, DT1 and SOF’s
that fall under these three Institutions.

- Manage the outcomas of these instHutions

- Defend the position of the Spider Web through the
media

- Attack and prosecute critics of project spider web
through SARS and the other means

This paper focuses on how National Treasury is
managed and influenced through project spider web,

The project is responsible for coordinating
macroeconomic policy and promoting the national
fiscal policy framework. The project also coordinates
intergovernmental financial relations, manages the
budget preparation process and exercises control over
the implementation of the annual national budget,

Including any adjustments budgets.

Project Spider Web has a codename membership
system allocated to different members who play a key
role in this project. Trevor Manuel! Is codenamed as the
King of Leaves and Maria Ramos as the Queen of
Leaves. Members of the project who work in different
position in government are also coded through various
names, for instance, Dr Dan Majila is coded as the Iron
Master. There are different levels of disclosure for
members. Most members of this project are not aware
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that they are part of a covert project to influence fiscal
and monitory policy since they are handled through
various handlers. This paper will identify Individuals
who are key members of Project Spider Web. These
indivuduals are being handled through various means
to achieve the objectives of Project Spider Web,
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Members of the Project Spider Web inside National
Treasury

Government Technical Advisory Centre {GTAC)

Spider Web Code Name: The Emperor

Andrew Donaldson studied at the University of
Stellenbosch for a degree in economics, he studied
together with Professor HugoNel. Andrew aiso studied
in UNISA and Cambridge University. He taught
Economics at the former University of Transkel, Rhodes
University and the University of the Witwatersrand.
Before 1991, He was also the strategic planner for the
National Intelligence and Secret Services (NISS) for the

Apartheld government.
He joined the then Department of Finance in 1992, and

in 2001 was appointed Deputy Director-General with
responsibility for the Budget Office and Public Finance
in the National Treasury. His work covered spending
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policy, soclal development and reform of the budget !
process and budget documentation. 1

He contributed to the work of the Katz Commission on
tax policy, served on the Committee of Inquiry into a ’
National Health Insurance System, was a member of '
the team that drafted the 1996 macroeconomic
strategy and served on the interdepartmental Task

Teamn on Social Security and Retirement Reform,

In 2013 he was appointed Acting Head of the
Government Technical Advisosy Centre, an agency of
the National Treasury which supports public finance
management, public-private partnerships, employment
facllitation and infrastructure investment.

He is chairperson of the Steering Commitiee of the
Research Project on Employment, income Distribution
and Inclusive Growth located at the University of
Stellenbosch. Andrew Is the key player in Project
Spider Web. Some of the people that find themselves
at Treasury were once students of the Emperor at
Rhodes university. The Fox and the Iron Masier were
once handled by the Emperor at Rhodes university

when they were members of IESEC.
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Asset and Liability Unit

Asset and . Liability Management division manages
government’s asset and liability portfolio in order to
ensure prudent cash management, asset restructuring,
financlal management and optimal management of
government's domestic and foreign debt portfolio.

Ms. Avril Halstead
Spﬁder‘ Web Code ame: The FOg

Ms Halstead holds an MSC in Economic Policy from the
University of London, an MBA from the University of
Cape Town and an MA in Organisational Consulting
from the City Unlversity, London she aiso holds a B Cop
honors and Scocial Science degrees.Ms Halstead is a
Chief Director at the National Treasury in South Africa

——
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where she has responsibility for

approximately 40 of the largest state owned enterprises
(SOEs).Prior to joining the National Treasury, Ms
Halstead worked for McKinsey & Company, Oid Mutual
and Wipcapital, a subsidiary of Wiphold. She has also
worked with a number of NGOs, notably the Nelson
Mandela Foundatlon as well as the Family and Marriage
Association of South Africa (FAMSA) and lkageng, an
organisation responsible for caring for HIV/AIDS
crphans. she was nominated as a Young Global Leader
and one of the Mall & Guardian's Top 200 Young South

Africans in 2011,

Anthony Julies
Spider Web Code Name: The Jacka!

The team Is still searching for the CV. This is one
member of the spider web who Is the most secretive

and extra caraful.
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Budget office
Coordinates the national budgeting process, This

includes coordinating the allocation of resources to
meet the political priorities set by government. While
the standard of documentation produced with the
budget is already impressive, the Budget Office
constantly strives to Improve the quality, usability and
coverage of the publications produced. The division also
provides fiscal policy advice, oversees expenditure
planning and the national budget process, leads the
budget reform programme, coordinates International
technical assistance and donor finance, supports public-
private partnerships (PPPs) and compiles public finance

statistics.

Marissa Moore
Spider Web Code Name: The Hustler

University of Johannesburg
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Johannesburg, South Africa | 1990 - 1993
Bachelor of Science (BSc) {(Honorary) Cumn Laude -

Industrial Sociology

University of Witswatersrand
Johannesburg, South Africa | 1990- 1993

Master of Sclence (M.Sc.) - Soclal Science
Corporate Services
The Corporate Services division Is responsible for the
department's governance framework, and aims to create
@ productive and creative working environment that
enhances effectiveness.No presence of the spider web,

it’s not a strategic unit.

Economilc Policy
The Economic Policy division plays a central roje in

formulating and coordinating appropriate growth-
enhancing policles that strengthen  employment
creation. The key responsibility of the Economic Policy
division s to provide policy advice on macroeconomic
developments, international economic developments
and microeconomic Issues. The division does this
through policy analysis, scenario testing and the
production of macroeconomic forecasts, in particular
on growth, the external account and Inflatign, The

forecasts inform economic policy, the fiscal fra mework,
tax forecasts and debt management strategy, Sl
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searching for the presence of the spider

Tax and Financial Sector Policy

The Tax Policy unit is responsible for advising the
Minister of Finance on tax policy issues that arise in
all three spheres of government.The Financial Sector
Policy unit is responsible for the design and legislative
framework of the financlal sector as a whole, and
works closely with regulatory agencles such as the
Financlal Services Board, Banking Supervision and
Exchange Control {now to be called Financia)
Survelilance) departments of the Reserve Bank, and
the Financial Intelligence Centre, The unit js
responsible for lialson between the National Treasury
and the Reserve Bank on matters related to bank
supervision, financial stability and the national

payments system,.
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Mr Ismall Momoniat

Spider -eb Code : The Bull

international and Regional Economic Policy
The division comprises of two chief directorates:
International Finance and Development and Africa Economi:

Integration.

South Africa aims to promote reform of the IMF and the
World Bank. Policy is focused on exploring ways to reduce
global financial market volatility and promote balanced

global growth and development, including through
government's participation in the G20, which South Africa

chalred in 2008.

South Africa also plays an important role in encouraging
these institutions to seek innovative solutions for poverty
alleviation, and to promote regional and African growth and
development with strategic alliances on the continent and

with other emerging economies.

B T .
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Intergovernmental Relations

This division is responsible for coordinating fiscaj relations
between national, provincial and local 8overnment as well
as promoting sound provincial and municipai financial
planning, reporting and management

Office of the Accountant Generaj

The division seeks to achieve accountabllity to the general
public by promoting transparency and effectiveness in the
delivery of services. It sets new government accounting
policies and practices, and improves on existing ones, to
ensure compliance with the standards of Generally
Recognised Accounting Practice, It also focuses on the
preparation of consolidated financial statements and an
Improvement in the timeliness, accuracy and efficlency of

financlal reporting.

Public Financa
Public Finance is primarily responsible for assessing budget

proposals and reviewing service delivery trends in national
government depatments and their entities. The division alsc
manages the National Treasury's relations with other
national departments, provides budgetary support to
departments, and advises the Minister and the Nationaj
Treasury on departmental and government cluster matters,

Office of the Chief Procurement Officer{0-CPO)

B
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The purpose of the 0-CPO is to: Modernise the state |
procurement system to be fair, equitable,
transparent, competitive and cost-effective; enable

the efficient, economic, effective and transparent
utilisation of financial and other resources; including
state assets, for improved service delivery; and
promote, support and enforce the transparent and
effective management of state procurement and the
sound stewardship of government assets and

resources.

Kenneth Brown
Spider Web Code Name: The Tiger

Mr Kenneth Brown is deputy director general:

intergovernmental Relations, a position he has held ,

since July 2009. He has a MSc in Pubilic Policy from

the University of iflinois in the United States (USA),

—
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BA (Hons) in Economics from the University of the
Western Cape, and a primary teacher’s diploma.
After a career in teaching, Mr Brown joined Nationa|
Treasury in 1998 as a deputy director; Financial
Planning. He then went to the USA to study for his
Master's degree and returned to Nationa] Treasury
in 2001 as director: Provindal Policy, a role that
unhderpins national transfers to provinces, My
Brown was later appointed the chief director;
Intergovernmental  Policy and Planning, 3
tesponsibility which invoives sector policies that
impact on provinces and local government. He was

a Vula operative,

FP-JGZ-122
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SOE’s Under National Treasury and under the
Influence of the spider web

The South African Revenue Service {SARS) is
mandated by the South African Revenue Service Act
(1997) to collect all tax revenues that are due, to
provide a customs service, to protect natlonaf borders
and to facilitate trade. SARS also works to expand the
pool of tax contributors by promoting awareness of the
obligation to voluntarily comply with tax and customs
laws. SARS aims to conduct its activitles in a way that
enhances economic growth and social development,
SARS reports to Deputy Minister of Finance. At the
present moment the Spider Web suffered g huge
setback when thelr top members were suspended by
the new commissioner. This unit was regarded zs the

enforcers of the spider web.

The Public Investment Corporation {PIC)

PIC Is a2 government-owned investment management
company — and one of the largest investment
managers in the country. Founded in 1911, it became g
corporate entity in terms of the Public Investment
Corporation Act (2004). The PIC invests funds on behalf
of public-sector entities. Its largest client is the
Government Employees Pension Fund.PIC is governed
by @ Board of Directors with 10 members, of whom 7
are non-executive directors, excluding the traditionally
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hon executiveChairman. The Board’s overarching role
Is to maintain sound corporate governance within PiC,
As such, its responsibilities include appointing
executive management, developing and approving
corporate strategles, ensuring an effective governance
framework, overseeing risk management and ensuring
that PIC’s business is managed prudently and

responsibly.

The Board is assisted by six Board committees, namely
the Audit and Risk Committee, the Investment
Committee, the Human Resources and Remuneration
Committee, the Directors’ Affairs Committee, the
Social and Ethics Committee and the Property
Committee, The Board has also established four Fund
Investment Panels to assist the Board In discharging its
statutory duties and responsibilities in relation to
investment in South Africa and the rest of the African
continent. Board members are appointed by the
Minister of Finance, who represents PIC’s shareholder,
the South African government, on the grounds of their
knowledge and experience, mainly in the financial
services environment. No fewer than seven Directors
on the current Board are chartered accountants, with
the other six Directors holding advanced qualifications
in flelds such as financial economics, business
leadership, applied mathematics and tax law. The
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members of project spider web have been identified
through codenames.

The spider web has huge Influence in the PIC. This unit
it’s very important for the white establishment since
the PIC owns 34% of the JSE. White asset management
firms rely on the PIC for the mandates. PIC has placed
more than R70 Billion with investec alone. The spider
web being controlied by the queen of Leaves, she has
started making moves to ensure that ABSA benefits

from the Asset Management mandates,

Spider Web Code :»me: The Fox

MrMcebis! Jonas, Chairperson

» Chairperson of the PIC Board of Directors
- Chairperson of the Directors’ Affairs Committee
« Bachelor of Arts In History & Sociology (Rhodes)

« Higher Diptoma in Education
- Deputy Minister of Finance at National Executive

(Executive)
» Member at National Assembly ( Parliament)

- Member at African National Congress (ANC) Party
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Spider ‘ebCode Name: The Iron

Mr Daniel Matflla, Chief Executive Officer

» Member of the Investment Committee

» Member of the Property Committee

- Member of the Fund Investment Panels

» BSc (Hons) in Applied Mathematics (Fort Hare)
= MScApplied Mathematics (Rhodes)

- PhD in Mathematics (WiTS)

- Postgraduate Diploma in Mathematical Finance

(Oxford)
- Senior Management Programme {University of

Pretoria)
- Advanced Management Programme (Harvarg)
- Member of the Board of Comprop
- Member of the Board of Ecobank Transnational ;

incorporated
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Spider Code Name: The Mistress

MsMatshepo More, Chief Financlal Officer

- Member of the Fund Investment Panels

- CA[SA)

- Bachelor of Business Science ( Finance)

+ Certificate in the Theory in Accounting (CTA)

« Member of the Board of CBS Property
Management {Pty) Ltd

» Member of the Board of Pareto Limited

« Member of the Board of ADR International Airports
Company South Africa

- Member of the Board of ABASA

Spider Web Code 1e: The Countess

Nis Moira Moses, Independent Non-Executive
Director

- Chairman of the Property Committee
- Member of the Directors’ Affairs Committee
- Member of the Audit and Risk Committee
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Member of the Human Resources and
Remuneration Committee

- Member of the investment Committee

BA

Management Advancement Programme (Wits

Business School)

Member of the GEPF Board of Trustees
Member of the Thusanang Trust, a non-profit
organisation focused on Development Phase

Education

FP-1GZ-128
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The Government Employees Pension Fund (GEPF) was
established in terms of the Government Employees
Pension Law (YEAR) to manage and administer pension
matters/schemes. related to government employees,
The GEPF is self-funded. With a membership of about
1,2 million and 225 000 pensloners, It is one of South
Africa ’s largest pension funds. This Is one unit that the

queen of leaves has placed an agent.

IR

HemalNaran

Head of Investments and

Spider Web Code: ame: The
Professor

. Bachelor of Commerce degree

in Actuarial Science
Insurance and Risk
Management from the
University of the
Witwatersrand and CAJA
Charter holder

He serves on the Investment
Committee of the Pan African
Infrastructure Development

Fund
Member of the Social Finance

and Impact Investing
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Commiittee of the Institute of
Actuaries {(UK).

« Previously with ABSA
Investments

Ms Adri van Niekerk
Head: Board Secretariat

Spider Web Code :me: The
Fixer

- University of Pretoria: BAdmin
Public Management

- University of Pretoria:
Honours Degree in Public
Management

« Member of the integrated
Reporting Committee of South
Africa

- Previously with the University
of Stellenbosch as the head of
admissions

Key actions moving forward ;
|
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The spider web has brought back the queen of leaves
to restructure National Treasury moving forward.
There are talks with the white establishment to
position treasury as a strategic benchmark for most
African Treasuries. Cyril Ramaphosa is seen a5 one of
the most important events in the history of the Spider
Web. There is a believe that once he s appointed the
state president of South Africa, he will be able to
achieve most objectives of the spider web that Thabo
Mbeki fziled to implement. Cyrif has a long relationship
with the King of leaves. They have worked together in
many projects including the establishment of the NDP.
Cyril’s younger brother also worked with the Queen of
leaves at ABSA bank for a brief period. Minister Nenejs

being handled by the Queen of Leaves,

During the recent World Economic Forum in cape
Town, Nene assembled ali the DDG’s and Chief
Directors from National Treasury at a Cape Town hote|

for a brief meeting. The Deputy Minister was not part
of the meeting since he was travelling to Paris. These

are the outcomes of the meeting;

The DG’s position
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LunglsaFuzile, the current DG for National Treasury will
not be extending his contract at the end of August
2015. He will be joining the faculty of economics at the
University of Stellenbosch. His departure wil be a
catalyst for some big changes inside Nationa} Treasury,
it is being heard through the grapevine that Avril
Halstead will be promoted to the position of pg at
treasury. She will be pPromoted to position of DDG very
S00n as a stepping stone for her to become the next
DG. Michael Saks, the current DDG will be transferred
to one of the SOF’%, TumiMoleko, will be transferred to
another ministry as a DDG that works with treasury,

State Owned Enterprises
Minister Nene stated that treasury must play g kev role
in the management of SOF’s, He expects his officials to
play a firm hand in managing the affairs of the SOF's A
number of changes will be happening at the SOE’s. One
the key actions that treasury must do, is 1o facilitate
the participation of the private sector in the SOF’s,
Minister Nene stated that GTAC from treasury will he
given a huge task of identifying private sector
companies to partner with the 50FE’s,
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Minister stated that the board of SAA must be
terminated by September 2015, He also indicated
that Maria Ramos was helping him to identify the
new board members for the board of SAA.

The former CEO of Kulula.Kom has been identified
as a replacement for Niko at SAA.

GTAC will be given the task of ldentifying 3
strategic equity partner for SAA.

Eskom
Treasury must Support the appointment of Brian
Molefe. Eskom will be creating a position of Coo
and Koko Matshele will be filling in that position,
Treasury is very close to sell the government stake
in Vodacom and Eskom will be getting some cash

injection.

Maria Ramos
Maria Ramos was also invited by the Minister to give g

word of support to the staff at National Treasury,
Maria praised the staff for the wonderful work they are
doing. She stated that she will be assisting Minister
Nene to identify skills for the key positions at treasury,
She has already assisted in placing the key Chief
Investment Officer at the GEPF. She wil| be assisting in
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identifying the CEO of GTA
will be the Chairman.

FP-JGZ-134
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Ms Mosiilo Mothepu - Yes I'm aware.

Advocate Vanare - We'll come back to... that particular issue. But can we briefly just deal with the South
African Express as another state owned company which was your client. In brief can you just draw us to the
silent features of the relationship between your company and this state owned company?

Ms Mosilo Mothepu - The relationship started at Regiments. SA Express through CEO Mr Inati Ntshanga and
the CFO Mr Mark Shirley were appointed Regiments, I'm not sure how the appointment was made, to a
system in section 54 application they wanted to buy or lease new fleet for the airline. And Regiments was the
financial advisor in terms of the modelling and affordabiiity. When | started there, there was a funding
shortfall they needed 567 million rand and they issued an RFP to the banks and it was subsequently cancelled
because they wanted an additional requirement which they couldn't incude without cancelling that tender
and issuing another tender. So just to hurry things along, there was lack of interest from the banks so Eric
Wood proposed a bond issue. SA Express had never issued a bond issue, so through Regiments Asset
Management they had identified them as the potential investors. It was going to be a private placement, it
was going to be unrated but listed, so while at Trillian my team and myself along with Mr Inati Ntshanga and
Mark Shirley we went to see the department of DPE to get the necessary approvals and National Treasury.
There was concern with regards to the pricing and the structure and they didn't understand why SA Express

could just go to and get a normal bank loan.

[01h53:01]

Eventually it needed a government guarantee, Treasure was not happy with the pricing and they declined the
guarantee so the deal...the bond issue never took place and Trillian was paid | think a breakage fee of 5.7
million rand. Now in terms of market practice, when you are lead manager on a bond issue you get paid
when there's on the successful placement of the bond. If there's no money you get nothing so essentiaily |
got a that update from Eric, he told me that Mr Salim Essa had a meeting with Mr inati Ntshanga and he said
he will pay us anyway, so we went to go see Mr Ntshanga who confirmed this. Of course after rmy meeting |
said, “no but it doesn't make sense that we get a breakage fee when there's no money in the bank?” And well
he just said; “no we will get paid. It was approved by the CEO Mr Nitshanga”. So | think of recent, there has
been some media reports with regards to the 5.7 miilion rand that was paid by $A Express. So that's correct
but, it says it's for a ) think, it's balance sheet optimisation and a funding plan that's not the correct
description of the services rendered. That 5.7 million was for advisory service for a bond issue that never took
place and of course SA Express did not have a contract with Trillian. | made the submission to the public

protector as well,

Advocate Vanara - Just as we wrap up. The prior knowledge of the firing of the former Minister of Finance,
let’s start with Mr Nhlanhla Nene. How, you seam to have had prior knowledge before this happening. How

did you become aware of this?

Ms Mosilo Mothepu - This is a date | think | will never forget, the 26™ of October 2016. We were still at
Regiments, | normally had informal meetings with Eric in the morning and then he called me into his meeting
in his office and he told me that Minister Nhlanhla Nene will be fired. For me ) didn’t understand the
significance of what he was telling me, there have been many reshuffles of ministers before. | didn't
understand why he was telling me because we never dealt with National Treasury or the Minister of Finance,
s0 | didn't ask him ‘how do you know’ ‘why are you telling me’. | just said, “Oh ok”. Later on in that morning
he emailed me a document, a Word document, that essentially outlined the initiatives that the new minister
was going to approve, there were about 12 of them and the potential fees that, | would say, Regiments at the
18
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time was going to earn. Now 6 Weeks later the nation of course is shocked at midnight when indeed the
former minister is fired. So in the morning I tell him, “oh you were right” and he said, “yes I was” and he toid
me that a certain colleague of mine his name is Muhammad Bobat, was appointed the advisor o the new
minister and his role essentially was to channe! all the work from whether it’s state owned companies or a
National Treasury to Trillian or Regiments because this was in December. So, Mr Bobat was given the
courtesy of a driver gaing to Pretoria every morning, there, Eric had appointed a PR com pany 1o write the
new minister's speeches. They started working on the finance minister's speech but unfortunately on the
Sunday he was replaced so he never got a chance to deliver it, so they had to write COGTA speech,

[01h57:58]

I remember quite clearly that that Friday was a, our Christmas party and Eric Wood and Muhammad Bobat
were not present. 50 on the Monday 1 asked them but it was the last time that Regiments wouid have a
Christmas party together because next year we’re going our separate ways and Eric tells me, ‘no he spent the
whole day with the minister and Muhammad essentially assisting him in his new role.” I'm told but it's not
that Muhammad complained that he was getting a 30% salary reduction so it was envisioned that his wife
would be a phantom employee at Trillian and she wouid be paid the balance. | don't know if this ever
happened and Mohammed, during my time at Trillian, he spend a quite a significant time in Eric’s office and
Salim Essa’s office and he would, I mean you could see in the media that he used to send documents to Eric
and Salim and he’s still there. On the 16™ of March ) was in my office. | used to share an office with the
financial director Tebogo Leballo and Bianca was there as well and then he told me that Minister Pravin was
going to be removed and | couldn't hear him, and he because he was whispering because we had an open
plan, and then he wrote it down on my book which I still have, | made a copy for you, it’s part of the
annexures as well. He wrote ‘change in finance minister’ and of course | was this time | was shocked because
the first time | didn't understand the significance but now I realise that that plan was still happening.

[0Zh00:11]

Advocate Vanara - Ok. You made reference to a date between your encounter with Mr Eric Wood in his
office having this informal meeting. Can you just repeat the date of that meeting, when did that meeting take

place?
Ms Mosilc Mothepu - The 26" of October 2015

Advocate Vanara - In respect of the firing of former Finance Minister Mr Pravin Gordhan, on page 26 you
then say | think that’s line 1, 2, 3, 4 the beginning of the sentence there you say, “i was shocked as | thought
this plan was long abandoned”, what do you mean by that statement?

Ms Mosilo Mothepu - The first minister only lasted one weekend and because the financial market negatively
responded and he was replaced by Mr Pravin Gordhan, so ! think | just naively thought the plan was

abandoned.

Advocate Vanara - Now that you've put all the issues on record. There’s just a few issues | just want to
converse with you and | require your assistance. Eric Wood and Salim Essa they are not public
representatives, is this correct?

Ms Mosilo Mothepu - You are correct.

19



FP-JGZ-1413

31" October 2017 — Parliament RSA

Advocate Vanara - The appointment and removal of ministers is the responsibility of the state president,
correct?

Ms Mosilo Mothepu - That is correct.

Advocate Vanara - On your own version that Eric Wood knew of the removal of former ministers of finance
Ministers Nene and Gordhan. In your own understanding of the company which you worked in, the people
that you worked with, how would Eric Wood have known of such an impending decisions which later on

prove to be accurate?

Ms Mosilo Mothepu — Unfortunately, 1 cannot speculate how he knew. If you recall my earlier response, |
didn't even ask him how he knew. The second time i was told by the CFO Tebogo Leballo. So unfortunately
I'm not sure if Salim told him or another cabinet member told him. | mean even on the Nenegate I'm told but
it's unconfirmed sources that Eric Wood being a trader, traded on this information so in November he bought
dollars because he knew that the removal of a finance minister was going to affect the rand. And the day now
when the announcement was made while our investments and the rand was ¢rashing he reversed the trade
and apparently made hundreds of millions of rands... | can’t confirm this but this is what I'm told.

[02h04:43)

Ms Daphne Rantho - \What? The statement that she's doing she's saying... [Overtalking off mike and
inaudible]... Can you repeat what you have said ma’am?

Ms Mosilo Mothepu - Certainly [Overtalking]... on Nenegate 'm told but it's unconfirmed because this
whistleblower’s also scared, that Eric Wood and his peopie traded on the pre-knowledge of Nenegate
because heis a trader, he knew that that announcement was going to affect the rand so he bought dellars in
November and when our investments in the rand was crashing he reversed the trade and made hundreds of

millions of rand.

Advocate Vanara - Mohammad Bobat went with the minister of, the former minister of finance to Treasury.
They listed the periods which is well known and the Minister then was moved to CoGTA. Where is Mohamed

Bobat at the moment?

Ms Mosilo Mothepu - He is still working at CoGTA and he is still the advisor to the minister of CoGTA.

Advocate Vanara - Whiist at CoGTA, and you might not be privy to this, but | am in my responsibility to this
committee, on Friday we will get a witness and that witness has sent me a statement and in the statement
she alleges that Mr Bobat has been meeting with her in line with your earlier testimony of a program or
particular transactions that must be channelled to your company and that she would have or she worked
with Mr Bobat assisting Trillian to prepare proposals, furnishing inside information from CoGTA to your
company. | know you're not be here by the time she testifies and | don't expect you to confirm what she say,
but all of that | want to find out in line with your testimony today that kind of practice will it be foreign to
your understanding of ivr Bobat’s role in the office of a political office bearer?

[02h08:02]

Ms Mosilo Mothepu - Indeed, | was essentially told of the plan about how Mr Bobat was going to use his new
proximity with the minister and other state owned companies to essentially channel work to Trillian 50 that

they can econcmically benefit.
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50 he was supposed to provide technical and pricing assistance to give Trillian a competitive advantage over
other service providers who tendered. Indeed is foreign, | don't..I'm sure it's not his own ethics in terms of
being a public servant I'm sure there are many policies that it goes against. So i was told of the plan and the
witness that you are referring to was essentially asked to execute is it. That is why | had testimeny essentially
confirms what the plan was and so | was just told and she was supposed to execute it. But the two are
completely aligned and of course they have denied this many times but that denial is false.

[02h09:48]

Advocate Vanara - So you might not know where Eric Wood got the information but he would have received
this information either from the decision maker or people very close to the decision maker. When I'm
referring to & decision make I'm referring to the President who has got the powers to fire and hire ministers.

Ms Mosilo Mothepu - You are correct. In one of the Regiment’s bundles in the High Court there's an email
that Eric sends to Salim Essa, | think he sent it around 8:30 on the 26th of October, it's the same document
that he sent me later but he writes “Hi Salim, attached please find some points for the Minister.” Then he
tells me that the Minister of Finance will be fired and then he sends me the same document, so | suspect that
Mr Essa also knew, but unfortunately | cannot speculate where he got that information from.

Advocate Vanara - From your testimony you can't say that the Minister of Finance who is now on...the
former minister of finance, is now the minister of CoGTA knew that he was coming with this special advisor in
the form of Mohamed Bobat and that he knew of the plan to be executed at Treasury and through other
SOEs; you can’t confirm that; is that correct?

Ms Mosilo Mothepu - | can't confirm that because | never had that conversation with him, but what i know is
what | was told by Eric Wood.

Advocate Vanara - All you know is that Eric Wood knew the former Minister of Finance was to be fired and
there was going to be a new replacement and the new replacement would have a special advisor in the name
of Mohamed Bobat and that there were transactions that Bobat would facilitate and channel through vour

company.
Ms Mosilo Mothepu - That is correct.

Advocate Vanara - This...or these number of transactions that I've lost count of throughout these SOCs,
where there was no competitive bidding processes, where there were no contracts, people were paid for a
mere submission of a proposal, where you testify that the actual technocrats were not even receptive at least
at Eskom to your expertise, and you did mention that there was support though at the higher levels; did you
get the distinct impression that Regiments / Trillian was getting these transactions through wrongful conduct
of senior officials only. Or were there bigger role players that facilitated these... the award of these

transactions and the payment without any contracts.

[02h14: 24}

Ms Mosilo Mothepu - | can't speculate on certain things, but let me just make this enquiry. When | started at
Regiments in 2007 to 2010, ! was the 8th employee and we had...it was very humble beginnings, When | left
in 2010 there were 50 people. When | rejoined them in 2015 there were 270 people and they had what |
calied Blue Chip public sector clients. So in the time ! had left Regiments fortunes had changed favourably.
They had the client's of Denel, SA Express, Transnet and | asked the Chief Financial Officer, wow, what's
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PART 6: THE DISMISSAL OF MINISTER NENE

133.  On 8 December 2015, the President dismissed Mr Nhlanhlz Nene as Minister of Finance.

The announcement had a significant impact on financial markets,

134.  On 26 October 1995, Dr Wood had sent an e-mail to Mr Fssa as follows:

“Hi Salim

As discussed, 1 have quickly jotted down a few points Jor the FM, These are noi

comprehensive. Intime 'm sure I can develop a more comprehensive list
Regards

Eric”,

135.  The former CEQ and Executive Director of TFA says that on that day (26 October 2015),

Dr Wood called her into his office for an informal meeting. He informed her that the

President was going to fire the Finance Minister, He subsequently sent her an e-mail

outlining National Treasury’s new initiatives, which he had drafied. ’

136.  Dr Wood denies that he ever told the former CEO that the President was going to dismiss
Minister Nene, or that he had advance knowledge of this. He set out his version of the
events in his answering affidavit in the application against him by Regiments Capital, He

states that during May 2014, he had a discussion with Minister Nene and prepared a list
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of financial ideas and initiatives which he thought might be of interest to the Minister.
Sixteen months later, in September 2015, he mentioned this to Mr Essa, who expressed
interest in the idea. The following month, on 26 October 1995, he sent Mr Essa the list of
ideas which he had proposed to the Minister. After a telephonic discussion with Mr Essa,
he updated the list, and sent the updated list to Mr Essa and also to the CEO of TFA.

Mr Nene has publicly denied having had such an engagement with Dr Wood.

The former CEO aiso states that on 9 December 2015, the morning aiter the President
had made the announcement of the dismissal of Minister Nene and his replacement with
Minister Van Rooyen, she went to Dr Wood’s office. She said 1o him “So you were
right”, and he said “Of course I was”, He informed her that Mr Mohammed Bobat would
be the new Finance Minister’s speciel advisor. Mr Bobat Wwas a principal at Regiments
Capital in the management consulting division, reporting directly to Dr Wood. She says
that Dr Wood said that Mr Bobat would appoint a team of €xperts at Trillian with public
finance experience and expertise, and would channel tenders from National Treasury and
State-owned companies to this team. He would subsequently provide guidance on

technical and pricing elements of any tenders channelled Som that office.

She states that Dr Wood further informed her that Mr Bobat would remain as the
Minister’s advisor for two years and would retumn to TCP upon the expiry of his contract.
He said that he had given Mr Bobat the option of returning to any Trillian subsidiary of
his choosing, and that Mr Bobat had chosen Financial Advisory. I was therefore
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important that relations beiween her and Mr Bobat be improved if they were going to

work together,

She also states that she saw Mr Bobet in Dr Wood's office on several occasions during
her tenure at Trillian (ie after 1 March 2016, by which time Mr Bobat was Advisor to
Minister Van Rooyen as Minister of Co-Operative Government and Traditional Affairs).

She refers to two such occasions:

140.1. She says that on 4 March 2016, she came into the office after attending a
presentation outside the office, to find that he was sitting at her desk, as Dr
Wood’s secretary had allocated him the desk on the assumption that she was not
coming into the office that day. She says that Mr Bobat sat, worked and chatted

with the Financial Advisory team for the remainder of the day,

140.2. She says that she saw him again on 22 Merch 2016 walking towards Salim Essa’s
office at Meirose Arch. She was at a meeting at Integrated Capital at the time.

The office of Integrated Capital is next door to Mr Essa’s office.

There is thus a dispute as to whether Dr Woed had advance knowledge of the dismissal
of Minister Nene. The ¢-mail of 26 October 20135, referring to a list for “the FM” is said
to support the assertion that he had this advance knowledge, on the basis that the “Fif”
was the Finance Minister to be appointed in place of Mr Nene (Mr Van Rooyen). Dr

Wood’s version is diametrically opposed to this: he denies having the advance
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knowledge. He says that the reference to the “FM” is a reference to the then Finance

Minister, Mr Nene.

If one wants to determine the truth of the matier, it is necessary to look at corroborating

or contradictory evidence, and to assess the probabilities.

The most obvious scurce of corroborating or contradictory evidence would be Dr Wood’s
electronic devices, which would record e-mails and sms’s which he had sent and
received, and his diary appointments. That is one of the reasons I asked for access to the
electronic devices. Dr Wood and Trillian refused to provide them to me, in my opinion
for no good reason. The reason provided was that Dr Wood contended that the devices
would not assist me in my investigation. That is of course hardly a matter for him to

determine, given that he was one of the subjects of the investigation.

It is now more than four months since that request was made and refised. It is safe to
assume that if there was inculpatory evidence!! on the electronic devices, it will by now
have been removed. As a result of Dr Wood’s and Trillian’s unjustified refusal to give
me access to his electronic devices, I have been prevernted from carrying on the inquiry in
this regard. If there is inciilpatory evidence which contradicts Dr Wood’s version {and 1

carmot say whether there is or is not), it will by now most likely have been destroyed,

It is not possible to make a definitive finding of fact on this issue. Factors relevant to the

probabilities inchude the following:
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Mr Nene has contradicted the version given by Dr Wood. | recognise, however,
that Ministers have very many meetings, and it is possible that he may not have
total recall in this regard, although one would expect him to remember 2 meeting
of this kind, particularly given that Dr Wood claims to have had a further

discussion with him about the matter at another meeting,

The conduct of Trillian Management in this inquiry has lef me with the
impression that what it says cannot be trusted. It undertook 1o participate fully in
the inquiry and to provide all information required, and then reneged on that. It
then made a further undertaking to provide all information required, and again
reneged. It issued a false statement to the media attempting to explain why it had
not provided the inforraation requested. It has on two occasions attempted to
bring the enquiry to an end, on spurious grounds. This is not the conduct of an

entity which can readily be trusted.

Underlying all of this is the question why Trillian Management, having agreed to
co-operate with the inquiry, and having initially done so, then refused to continue
to do so, and in fact attempted to shut down the inquiry. It seems to me that the
most likely explanation is that it was concerned at some of the questions which I

had raised, and concerned with what would emerge if it disciosed the truth.

The CEO struck me as a straightforward person, who was anxious to make full
information available to the inquiry. She answered directly any questions which

"' Evidence which tends 1o confirm the allegations of the former CEO.,
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were put to her, and immediately provided whatever documents 1 requested to the

extent that she could.

As I have said, it iz not possible to make 2 definitive finding without access to all the
relevant material and without questioning witnesses. However, it seems to me likely that
the version given by the former CEO is the truth, If that is indeed the case, it raises the
very troubling question as to how information about how the President was going to
exercise his Constitutional prerogative came to be in the hands of 8 private company —

and particularly where the information was commercially very sensitive.

1 was required by the Terms of Reference to investigate whether Trillian acted upon this
information for commercial purposes with the aim of collaborating with Minister Van
Rooyen so as to position it to benefit from the appointment of the new Minister. One
cannot answer this question without access to the relevant materials, which are not
available to me. 1 have also not interviewed Mr Bobat. Under the circumstances, |
cannot make any finding. However, what I can say with regard to the role of Mr Bobat is
that the material disclosed in the report of the Public Protector and in the litigation
between Regiments Capital and Dr Wood gives rise to grounds for deep concern, which

call for an answer. To the best of my knowledge he has not provided such an answer,

These are matters which can only be finally determined by a proper inquiry which has the

power to compel witnesses to give evidence and to produce documents.
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PART7: A GUPTA CONNECTION?

149, Paragraph 1.2.3 of the Terms of Reference provides that I am to enquire into the “role or

150,

151.

152,

impact, if any, of members of the Gupta family and persons associated with it, on the

activities of Trillian”.

In a media statement issued on 23 October 2016, Trillian Capital Partners said the

following:

“The Gupta family kas no shareholding or other interest whatsoever in Trillian

Holdings. It has no link to Trillian Holdings or to any of the other constituent

members of the Trillian Group of Companies”.

As appears from the Trillian organogram (annexure “A”), Trillian Holdings owns 60% of
the shares in Trillian Capital Partners. Dr Wood (through Zara W (Pty) Ltd) appears to be
the beneficial holder of 25% of the shares in Trillian Capital Partners. I have not received

any information as to the identity of Aerion Nominees (Pty) Ltd, who hold 12% of the

shares in TCP.

According to the Trillian organogram, all of the shares in Trillian Holdings (Pty) Ltd, the
majority sharcholder in TCP, are held by Mr Salim Aziz Essa.
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153. As faras I am aware, Mr Essa is not a member of the Gupta family in the sense of having

154.

a blood relationship with them. However, there have been extensive and repeated reports

in the media that he is a very close business associate of the members of the Gupta family.

The report of the Public Protector is replete with examples of business connections and

common investments between Mr Essa and the Gupta family. ¥t has never been denjed

that he is a very close associate of the Gupta family,

Two matters referred to in this report may further connect Mr Essa with the Gupta family:

154.1.

154.2.

If the withdrawal of R160 million from the Trillian Bank of Baroda account was
indeed destined to pay for the purchase of OCH by Tegeta, as appears to have
been the case, then that payment was made very substantially for the bepefit of
members of the Gupta family. There is no apparent reason why Trillian would

have made that payment, other than to benefit them.

It is also unclear why Trillian holds an account with an Indian bank, the Bank of
Baroda. It has been widely reported, without any contradiction, that Oakbay, the
Gupta company, similarly holds an account or accounts at that bank. Trillian
opened this account long before the Gupta companies ran into difficulty with their
South African banks. And Trillian denies that it has any link with the Guptas.
There is no apparent reason why Trillian, a company owned by South Africans
and conducted in South Africa, and which asserts that it has no link with the
Guptas, would want or need an account with a bank in India, Standing by itself,

one would not attach much significance to the opening of an account with a bank
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with which the Guptas also do business. In the light of the other evidence,

however, it is suggestive of a connection between Trillian and the Guptas.

Mr Sexwale informed me that on a number of occasions over a period of a few months, he
unsuccessfully attempted to arrange a meeting with Mr Essa, the majority shareholder of

the company of which he (Mr Sexwale) was the Chairman. He recorded this in a letter of

2 June 2017 to Mr Essa, stating:

“Sadly you have failed to respond to all owr telephonic and sms’s
communications, This includes messages we have sent vig the CEQO of Trillian Dr
Eric Wood... The reason I have been trying io have a sit down meeting with you,
was to be able to get your assistance in providing replies to weekly media reports
which continue to repeat corruption related allegations about you and your

asseciates, but such a meeting has not come to be."”

The assertion that Mr Essa is a very close business associate of the members of the Gupta
family is widely reported (he is sometimes referred to in press reports as “the fourth
brother”). Neither Mr Essa nor the Guptas have ever disputed this. The evidence
appears overwhelming that Mr Essa is indeed a person very closely associated with the

Gupta family, and in business with them.

Given that Mr Essa is the owner of the majority of the shares in TCP, which in turn holds
all of the shares of the other members of the Trillian Group, and given the activities of

Trillian to which I have referred, it seems reasonable to conclude that at least one of the
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key “members of the Gupta family and persons associated with it has a very substantial

role in and impact on the activities of Trillian.

158. The connection between Mr Essa and the Guptas must be known to the leadership of
Trillian, as it is known to anyone in South Africa who reads a newspaper. Under the
circumstances, the assertion in TCP’s media release that the Gupta family “has no link 10
Trillian Holdings or to any of the other constituent members of the Trillian group of
companies” was at best misleading, and in my opinion was in fact dishonest. The Gupta

family does have such a link, through its close association with Mr Essa 12

12 ¢ takes very little reading between the lires o conclude that this is one of the reasons why Trillian friled the
MecKinssy risk review.
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Nene merely a nominee for Brics
bank Africa position

Clearly he does not see harm done by Nene axing

Business Day - 12 Jan 2016 - NTSAKIS| MASWANGANY! Economics Writer maswanganyin@bdlive.co.za

FORMER finance minister Nhlanhla Nene is a mere nominee to head the Africa regional
centre of the Brazil, Russia, India, China and SA (Brics) nations’ New Development Bank.
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A month after Mr Nene was fired unceremoniously from his post, questions remain around
the reason for his hasty removal, as he has still not taken up the Brics job. Officials of his
seniority usually move only once they have a confirmed a position elsewhere.

New Development Bank vicepresident and chief financial officer Leslie Maasdorp has con-
firmed that Mr Nene was a formal nominee of the South African government to head the
Africa regional centre.

“The appointment is high-priority and we will seek to fill this role as soon as the recruit-
ment process is complete,” Mr Maasdorp said. He did not provide details on when the
process would be completed.

Mr Maasdorp said, however, that since the bank’s recruitment was “an internal confiden-
tial process, we are not in a position to disclose names of other candidates for the role”,
The bank was working towards opening the interim offices of the Africa regional centre in
Johannesburg by late this month or early next the next, he said.

Speculation has been rife that Mr Nene was axed after he stood firm against a South
African Airways deal that would have had dire financial consequences for the airline and
the fiscus, and for his strong stance against an unaffordable nuclear energy build pro-
gramimnes.

In an interview with eNCA at the weekend, President Jacob Zuma said: “We took a decision
that he (Nene) heads the Brics bank as it needs an experienced person.”

Despite Mr Zuma’s wishes, the final decision on who is appointed rests with senior Brics
bank officials. But there was still the important question of whether Mr Nene would indeed
accept the job should he be the successful candidate, MD for emerging markets and Africa
at Deloitte-Frontier Advisory, Martyn Davies, said. While a regional office was important,
as it would help identify development projects on the continent, the main decision-mak-
ing roles were at the bank’s headquarters in Shanghai, China.

“I would rather have Mr Nene in Shanghai,” Mr Davies said.

Mr Nene could not be reached for comment.

hitps:/fwww.pressreader.com 113
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The New Development Bank’s main aim is to mobilise resources for infrastructure and
sustainable development projects in Brics member states.
The bank is expected to start lending in the second quarter of this year and will have initial

capital of $100bn.
THE African National Congress (ANC) celebrated its 104th birthday at the weekend with

the usual gala dinner and other public events.

At the dinner and a rally, party and South African president Jacob Zuma delivered reason-
ably crafted speeches that, although not zeroing in on economic growth as they should
have, made some of the right noises about fiscal prudence, partnerships with the private

sector, and halting corruption.
He also spoke of the need to deal with low growth and to stabilise public debt, and men-

tioned structural reforms.

His speeches would not have won the ANC any particular favour with investors, but they
would not have done any more damage than the ruling party and the government had ai-
ready done in the past month with the ignominious firing of former finance minister Nh-
Ianhla Nene.

But then Mr Zuma revealed in post-birthday interviews with eNCA and the SABC what he
really thinks when he is not constrained by the prepared text. And it was disturbing.

It was hard to imagine that Mr Zuma could do more damage to investor perceptions, but he
may have done just that in the interviews.

He was unrepentant about the damage he caused when he fired Mr Nene, nor did he show
any sign of understanding the effects of his actions. Instead, he blamed investors for
“overreacting” and “exaggerating” when he put a novice in charge of the public purse.
Markets are funny that way, said Mr Zuma, who assured us that the Treasury would have
been just fine under his chosen, but short-lived neophyte — David Desmond van Rooyen
— as finance minister even though talk at the time was that much of the Treasury’s senior

leadership was prepared to resign on the spot.
But Mr Zuma did not explain why he had reversed his decision a mere four nights later and

reappointed Pravin Gordhan to the position.

Funny, the markets may be, but Mr Zurna’s antics crashed the rand, which never recovered
and was left particularly villnerable to the routs in global markets we have seen so far this
year.

The rand is really just the share price of SA Inc. It is now exchanged at about R16.50/$
compared to the R14.50/$ before Mr Zuma fired Mr Nene. Hundreds of billions of rand have
been wiped off the value of pension funds’ equity and bond holdings.

But Mr Zuma just does not get it, it seems.
He is not the first political leader to be dismissive of market moves, nor will he be the last.

But he and his colleagues would do well to heed the words of former US treasury secretary
Larry Summers: “Policymakers who dismiss market moves as reflecting mere speculation,

often make a serious mistake.”
The best executives manage their companies with an eye to long-term profitability, not
the daily stock price, says Mr Summers in an article in the Financial Times. But since mar-

kets are constantly

hitps:/’www.pressreader.com
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It was hard to imagine he could do more damage to investor perceptions, but he may have

done just that
assessing the future and aggregating the views of a huge number of participants, “they of-

ten give valuable warming when conditions change”.

Conditions have changed in SA — for the worse.
Mr Zuma can be dismissive about the concerns of many over his ties with the Gupta family,

as well as matters of race or the management of the economy. But all of that, along with
his apparent failure to understand why markets had a problem with his December moves,
will erode SA’s credibility even further. Investors are not giving SA the benefit of the doubt
anymore,

That erosion of credibility is bad for the rand and other assets, at a particularly difficult
time globally. The effect, on the real economy and on the living standards of most South

Africans, will be severe.
As Mr Summers put it in relation to the global economy, “policymakers should hope for

the best and plan for the worst”.

3
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Nene’s Brics bank job up for grabs
Justin Brown

2018-03-13 16:30

- Related Links

Zuma’'s allies concerned by Nene's
silence

Zuma: SA's concerns also worry
government

How Nene's axing affects you

Despite the apparent need to axe him, in a
disastrous move that battered the economy,
the job the former finance minister was
supposed to get is not even guaranteed

The New Development Bank job that President
Jacob Zuma nominated former finance minister
Nhlanhia Nene for after axing him last year is

being advertised -- but there is no guarantee that Nene will get the position.

Former finance minister Nhilanhia Ne

Leslie Maasdorp, the bank’s chief financial officer, said this week that Nene would be
“considered” for the role of director-generai of the New Development Bank's African regional
office, as the South African government had formally nominated Nene for the position.

“He was nominated for the role, so he will be considered. However, the New Development
Bank does have its own processes and it is independent of the member countries,” he added
this week during a telephonic interview from Shanghai.

When contacted this week, Nene declined to comment or respond to any questions. Nic
Borain, a political and investment analyst at BNP Paribas Securities SA, said this week: “Let’s

see if Nene gets the job. | will be surprised.”

The position of the head of the New Development Bank's African regional office was a
“lightweight admin job” relative to the job of finance minister that Nene once held, Borain

added.
The New Development Bank website shows that the finance ministers of the five participating

countries sit on the bank’s highest decision-making body, its board of governors, so if Zuma
wanted Nene to participate in the New Development Bank, it could have been through this

board.

hitpe:ficity-press.news24.com/Business/nenes-brics-bank-job-up-for-grabs-20160311 1/4
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Finance Minister Pravin Gordhan sits on the board, which was founded by the Brics countries
- Brazil, Russia, India, China and South Africa — last year.

Borain said: “Nene would be way overqualified to be head of the bank’s African regional
office. That position Is a major step down for Nene. Nominating Nene to that position was just
a smoke screen [after firing him].”

The reason for the shock at the time that Zuma fired Nene in December was that no
explanation was provided for his axing and the explanation of the move to the bank came as

an afterthought, Borain added.

Two days after removing Nene, Zuma said: “The urgency of the changes in the leadership of
National Treasury was occasioned by the need to send nominations to Shanghai, of the head
of the African regional centre of the New Development Bank ... Nene is oyr candidate for this

position.”

Borain said the fact that the position of director-general of the New Development Bank’s
African regional office had been advertised was probably part of a normal recruitment
process.

https:/fcity-press.news24.com/Business/menes-brics-bank-job-up-for-grabs-20160311 244
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Zuma replaced Nene with little-known ANC MP David “Des” van Rooyen before reappointing
Pravin Gordhan as finance minister.

Borain said it appeared that Zuma had fired Nene because of a number of factors, including
his interventions to rescue a troubled SAA and his stance on the financing of the nuclear

procurement programme,

“The markets also interpreted Nene's firing as a raid on Nationai Treasury by interests that
wanted to get their hands on the coffers,” added Borain.

in the aftermath of Nene’s firing, the rand plunged to a record low against the US dollar and
JSE stocks lost an estimated R170 billion in value.

Maasdorp said: “All the roles for the New Development Bank, not oniy this role for the
director-general of the Africa regional centre, are being advertised, and people will be
interviewed and appointed after a process, which our human resources department is

managing.

“An impression should not be created that there is a different or unique process for the
director-general role of the Africa regional centre,” said Maasdorp.

For all the positions advertised, preference would be given to candidates from Brics
countries, he added.

Former Reserve Bank governor Tito Mboweni is a member of the New Development Bank's
board of directors,

“For now, we are looking for a director-general in Johannesburg,” said Mboweni in a posting
on his Twitter page this week.

Maasdorp said that the director-general, the post the New Development Bank was
advertising on its website, wouild be the bank’s most senior official at the African regional

office in Johannesburg.

“This position is responsible for managing African regional operations, and provides the
primary strategic and operational interface between the headquarters of the bank, and its
clients in South Africa and Africa,” said the job description on the bank’s website.

The director-general of the African regional office would report to the New Development
Bank's chief operating officer, Xian Zhu, added Maasdorp.

He was not able to clarify how many staff members the African regional office would have,
but he said staff levels would grow as the bank’s lending book expanded.

The closing date for applications for the New Development Bank position is March 21.

Maasdorp said that once the deadiine for applications had closed, the bank would short-iist
and interview prospective candidates.

Even without there being an African regional office set up, the New Deveilopment Bank was
building up a pipeiine of African projects from its headquarters in Shanghai, he said.

htips./fcity-press.news24.comBusiness/nenes-brics-bank-job-up-for-grabs-20160311
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Next month, the bank wouid announce its full project list, he revealed.

In a statement this week, Treasury said the New Development Bank was formaily “open for
business”.

“The People’s Republic of China and the bank signed an agreement regarding the
headquarters of the bank in Shanghai, China, on February 27,” added Treasury.

“The bank is in the process of establishing its Africa regional centre in Johannesburg ...
Furthermore, the bank has begun its recruitment process and South Africans are encouraged

to apply,” stated Treasury.

Phumza Macanda, a Treasury spokesperson, declined to answer further guestions about the
bank job,

Bongani Majola, a presidency spokesperson, did not return calls seeking comment.

The New Development Bark is aimed at helping emerging economies to fund their
infrastructure and other development projects.

The bank was launched in July 2015 after a formal agreement on the bank’s establishment
between Brics leaders at the group’s fifth annual summit, held in South Africa in March 2013.

The New Development Bank has started with subscribed capital of $50 billion (R763 biilion),
which is expected to increase to $100 billion over time.

hﬂp3:.-‘fcﬂy-press.newsz4.com}Businessinenes—bﬁcs-bank—job—up—for-grabs-zo1 60311 414
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Statement by President Jacob Zuma on the appointment of new Finance Minister
09 December 2015
I'wouid like to announce changes to the Finance portfolio in Cabinet.

I have decided to remove Mr Nhlanhla Nene as Minister of Finance, ahead of his deployment to another
strategic position.

Mr Nene has done well since his appointment as Minister of Finance during a difficult economic climate.
Mr Nene enjoys a lot of respect in the sector locally and abroad, having also served as a Deputy Minister of
Finance previously.

I'have decided to appoint a Member of Parliament, Mr David Van Rooyen, as the new Minister of Finance.
Mr Van Rooyen serves as a Whip of the Standing Committee on Finance and as Whip of the Economic

Transformation Cluster.

He is a former Executive Mayor of Merafong Municipality and a former North West provincial chairperson
of the South A frican Local Government Association.

I wish Mr Van Rooyen all the best in this new appointment.
The new deployment of Mr Nene will be announced in due course.

Statement issued by Bongani Majola, The Presidency, 9 December 2015

https:/Awww. politiceweb.co.za/politics/nhlanhla-nene-removed-as-finance-minister—jacob-z
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Nene’s Brics job up for grabs — again
Justin Brown
20116-04-24 15:00

Nene accepts a fuil-time position — and
it's not at the New Development Bank

' Related Links
!
i
|

Allan Gray is ‘happy’ to have Nhlanhia
Nene on board

Nhianhla Nene takes up position at Allan
Gray

Nene: ‘Just waich this space’

proving tough for the New Development Bank to

Former finance minister Nhlanhia MNene was

fill the position of African Regional Centre

) iob th awarded an honorary doctorate from the
director-general - the job that former finance Mangosuthu University of Technology in Umiazi,
minister Nhlanhla Nene was apparently Durban, this week. The award was given in

nominated for. recognition of Nene's congribution in the fiald of
’ finance and government. Pickie: Tebogo Letsie

This week, the bank readvertised the position on
its website on the same day that Nene was appointed to the board of Allan Gray as a
nonexecutive director.

The latest deadline for applications for the job is May 2. When the job was first listed on the
bank’s website, the deadline was March 21, then the cutoff date was extended to-May 28.

Prior to the relisting of the job, Leslie Maasdorp, the bank’s chief financial officer, told City
Press that it had come up with a short list for the African Regional Centre director-generai

position, but interviews had not begun.

The new advertisement pitches the target market for the job as “global recruitment”, which
might mean there s a greater chance now that the job may not go to a South African,

Nene this week firmly closed the door on taking up the position after Thebe Investment
Corporation announced that he would join the investment company from May 1 as a resident

adviser for two years.

“While this is a full-time appointment, Mr Nene will continue with his nonexecutive
directorships that were declared prior to this appointment because these are not in conflict

with his envisaged role at Thebe,” the company said.

Nene said this week that the Thebe and Allan Gray roles were as much as he was willing to

take on for now.

“} wouldn’t take on any further roles for now. | would first like to see how my work schedul.e
i goesp he Sald ‘ i _ » s _ 3
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However, Nene declined to comment on whether he was in talks to take up other
nonexecutive roles.

“I'hope my iife is going to be private from now on. I'm no longer in the public sector; I'm in the
private sector,” Nene said jokingly.

Nene, who was unceremoniously sacked from his position as finance minister in December,
resigned from Parliament a few days later. He was replaced by a litile-known backbencher,

Des van Rooyen, and the rand plummeted.

President Jacob Zuma reassigned Van Rooyen to a new portfolio four days later, and
appointed Pravin Gordhan to his old portfolio as finance minister.

Two days after removing Nene, Zuma said: “The urgency of the changes in the leadership of
National Treasury was occasioned by the need to send nominations to Shanghai for the head
of the African Regional Centre of the New Development Bank ... Nene is our candidate for

this position.”
Earlier this month, Nene said in an interview with eNCA: “| have not heard from the bank to
this point ... The Brics bank job has not come up.”

Brics is the acronym for an association of five major emerging national economies: Brazil,
Russia, India, China and South Africa.

Phumza Macanda, National Treasury spokesperson, referred questions regarding the
director-general of the New Development Bank’s African regional office to the presidency.

Bongani Majola, spokesperson for the presidency, didn’t reply to an email seeking comment
regarding the position, or whether the South African government had nominated another

candidate to fill the position.

Nene has been swift to capitalise on the experience he gained at National Treasury and will
take a position in the part of the economy that he used to regulate.

Just over four months after he left government, he has taken roles in two well-known financiai
companies. While there is no law against this, a six-month cocling-off period between

government and private sector roles is usually the norm.

Trevor Manuel, South Africa’s finance minister from 1996 to 2009, and then minister in the
presidency for the National Planning Commission from 2009 to March 2014, joined
Rothschild as an adviser and deputy chairman in Ocitober 2014 - seven months after leaving

government.

Tito Mboweni left his position as SA Reserve Bank governor in November 2009. In June
2010, Mboweni got his first private sector appointments when he became an international
adviser for Goldman Sachs, the chair of Nampak and the chair of AngloGold Ashanti.

Meanwhile, Nene was this week awarded an honorary doctorate in finance by the
Mangosuthu University of Technology in KwaZulu-Natal.
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Nene told Mangosuthu students in his graduation speech: “Never, even for one moment, be
coniused; money isn’t everything. There’s more to life than making money. It includes living a
life with a purpose and building a successful career.”
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THE REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

Case No: 19529/2015
Before the Hon. Mr Justice Bozalek and the Hon, Ms Justice Baattman

Hearing: 13 December 2016; 22 — 24 February 2017
Judgment Delivered: 26 April 2017

In the review application between:

EARTHLIFE AFRICA — JOHANNESBURG 1%t Applicant
SOUTHERN AFRICAN FAITH COMMUNITIES’

ENVIRONMENT INSTITUTE 2 Applicant
and

THE MINISTER OF ENERGY 1% Respondent
THE PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 2nd Respondent
THE NATIONAL ENERGY REGULATOR OF SOUTH AFRICA 3rd Respondent
SPEAKER OF THE NATIONAL ASSEMBLY 4'h Respondent
CHAIRPERSON OF THE NATIONAL COUNCIL OF PROVINCES 5% Respondent
ESKOM HOLDINGS (SOC) LIMITED 6'" Respondent

JUDGMENT

BOZALEK J (BAARTMAN J concurring)

[11  This application concerns challenges to various steps taken by the State between

2013 and 2016 in furtherance of its nuclear power procurement programme. The steps
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challenged are two separate determinations made by the Minister of Energy in 2013 and
2016, respectively, in terms of sec 34 of the Electricity Regulation Act, 4 of 2006
(‘ERA’), whilst the second main focus of the challenge is the constitutionality of the

tabling by the Minister before Parliament of three intergovernmental agreements (IGA’s)

during 2015.

THE PARTIES

(2]  First applicant is Earthlife Africa — Johannesburg, a non-governmental non-profit
voluntary association which mobilises civil society around environmental issues. The
second applicant is the Southern African Faith Communities’ Environmental Institute, a
registered public benefit and non-profit organisation which also concerns itself with

environmental and socio economic injustices.

[3]  First respondent is the Minister of Energy (‘the Minister’) who issued the two sec
34 determinations in question and tabled the three IGA’s relating to nuclear cooperation
with other countries. The President of the Republic of South Africa (‘the President’) is
cited as second respondent by reason of his decision in 2014 authorising the Minister’s
signature of an IGA concluded in 2014 with the Russian Federation, Third respondent is
the National Energy Regulator of South Africa (‘NERSA), a statutory body set up in
terms of the National Energy Regulater Act, 40 of 2004 (‘NERA’), which body
concuwrred in the sec 34 determinations made by the Minister. The Speaker of the
National Assembly and the Chairperson of the National Council of Provinces are the
fourth and fifth respondents, cited because of their interest in the question whether the
IGA’s were properly tabled before their respective houses. During the course of
proceedings, Eskom Holdings (SOC) Limited (*Eskom’) was joined as sixth respondent

but it, as well as the fourth and fifth respondents, abide by the Court’s decision. All the
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relief sought is opposed by the Minister and the President to whom I shall refer as ‘the

respondents’.

BACKGROUND

[4]  Inlate 2013, the Minister (with NERSA’s concurrence), acting in terms of sec 34
of ERA determined that South Africa required 9.6GW (‘gigawatts’) of nuclear power and
that this should be procured by the Department of Energy. The Minister purported to
make the determination on or about 17 December 2013. It was, however, only gazetted
on 21 December 2015 and delivered to the applicants as part of the record in this matter
on or about 23 December 2015. The gazetting and production of this sec 34
determination was at least partly in response to the applicants’ initial case in which, inter
alia, a declarator was sought that, prior to the commencement of any procurement process
for nuclear new generation capacity, the Minister and NERSA were both required in
accordance with ‘procedurally fair public participation processes’ to have determined

that new generation capacity was required and must be generated from nuclear power in

terms of sec 34(1)(a) and (b) of ERA.

[5]  The applicants commenced their review application in October 2015. Prior thereto,
on or about 10 June 2015, the Minister had tabled the three IGA’s before Parliament
which are the subject of the present constitutional challenge. In chronological order these
were agreements between the Government of the Republic of South Africa and the
United States of America, concluded in August 1995, the Government of the Republic of
Korea, concluded in October 2010 and the Government of the Russian Federation,

concluded in September 2014, all in regard to cooperation in the field of nuclear energy.
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[6] On or about 8 December 2016, during these proceedings, the Minister issued a
second sec 34 determination along similar lines to the previous sec 34 determination, but
now identifying Eskom as the procurer of the nuclear power plants. The determination
was made public at the commencement of the initial hearing in this matter on 13

December 2016, occasioning its postponement for several months, and was gazetted on

14 December 2016.

EVOLUTION OF THE LITIGATION

[7]1  The applicants’ case has evolved through three stages. The relief initially sought
was a review and setting aside of the Minister’s decision to sign the Russian IGA, the
President’s decision authorising the Minister’s signature, and the Minister’s decision to
table the Russian IGA before Parliament in terms of sec 231(3) of the Constitution.
Certain declaratory relief was also sought in relation to how the nuclear procurement
process should unfold in relation to the issuing of determinations under sec 34(1) of ERA

and sec 217 of the Constitution which deals with the requirements for a fair procurement

system for organs of state.

[8]1  After the respondents furnished the first sec 34 determination as part of the record,
the applicants filed an amended notice of motion seeking the review and setting aside of

that determination and any ‘Request for Proposals’ issued by the Department of Energy

pursuant thereto.

{91  Finally, after postponement of the proceedings in December 2016, the Minister
filed a supplementary affidavit explaining the circumstances surrounding, and the
rationale for, the second sec 34 determination. The applicants were afforded an

opportunity to file answering affidavits to which they attached a draft order indicating
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that further relief being sought was the review and setting aside of the Minister’s sec
34(1) determination gazetted on 14 December 2016, and the setting aside of any Requests

for Proposals or Requests for Information issued pursuant to either determination.
[10] The hearing resumed on 22 February 2017 when the matter was fully argued,

OUTLINE OF THE PARTIES’ CASES

[11} In broad terms the applicants® challenge to the three IGA’s is largely procedural in
nature and based on the different procedures set out in sec 231(2) and 231(3) of the
Constitution to render such agreements binding over the Republic. Section 231(2)
provides that an IGA binds the Republic only after it has been approved by resolution in
both the National Assembly (‘the NA’) and the National Council of Provinces (‘the
NCOP’) ‘unless it is an agreement referred to in subsection (3)°. The latter subsection
provides that 1GA’s of a ‘technical, administrative or executive nature’ binds the
Republic without the approval of the NA or the NCOP ‘but must be tabled in the
Assembly and the Council within a reasonable time’. The applicants aver that inasmuch
as the US IGA was entered into more than two decades before it was tabled in terms of
sec 231(3), and nearly five years previously in the case of the Korean IGA, the delay in
so tabling them rendered them non-compliant with sec 231(3) and therefore non-binding.
The Russian IGA was also tabled in terms of sec 231(3) but in its case the applicants aver
that it was not an international agreement as envisaged in sec 231(3) and thus should
have been tabled before the two houses in terms of sec 231(2) with the result that it

would only become binding after it had been approved by resolution of those houses.

[12] In regard to the challenge to all three IGA’s the respondents raise various

preliminary points, namely, that there has been a material non-joinder inasmuch as none
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of the three countries have been joined as parties to the proceedings. In any event, the
respendents coniend that all three agreements, being international agreements, are not
justiciable by a domestic court. As regards the Russian IGA the respondents contend in
the alternative that upon a proper interpretation and construction thereof it is ‘an
international framework agreement for cooperation between sovereign states’ (and not a
procurement contract) to cooperate on an executive level in the field of nuclear energy
and nuclear industry; furthermore, the respondents contend, the decision of the Minister
to table the Russian IGA in terms of sec 231(3) of the Constitution was beyond reproach
inasmuch as it falls within the general category of a ‘technical, administrative and
executive agreement, not requiring ratification or accession’. It is aiso contended by the
respondents that, in any event, even if the Russian IGA was tabled in Parliament in terms
of the incorrect procedure, the applicants have no standing to claim any relief in relation

thereto, this being a matter for Parliament to take up with the Minister.

[13] In regard to the US and Korean IGA’s the respondents, for the reasons given
above, again assert that the applicants have no standing to claim any relief. They assert
further that there was no unreasonable delay in tabling either IGA and that what is
reasonable in any particular instance must depend on the facts and circumstances
pertaining to each IGA. They contend further that, even if there was an unreasonable
delay in the tablings, it is only the delay itself that is unconstitutional and this does not

affect the validity or effectiveness of the tabling themselves nor render the two treaties
without any binding effect.
{14]  As regards to the sec 34 determinations, in broad outline, the applicants’ case is

that both the Minister’s decision as contained in the determinations and NERSA’s

concurrence therein constituted administrative action but breached the requirements for
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such action to be lawful, reasonable and procedurally fair. Amongst the grounds that they
rely on in this regard are that neither the Minister’s decision nor that of NERSA’s was
preceded by any public participation or consultation of any ground. Secondly, as regards
the first sec 34 determination the applicants contend it was unlawful by reason of the two
year delay in gazetting it; thirdly, they contend, both determinations were irrational,
unreasonable and taken without regard to relevant considerations or with regard to

irrelevant considerations.

[15] The applicants rely on certain additional grounds in relation to the 2016
determination, more specifically that NERSA’s decision to concur therein was unlawful
in that its key reason was that it believed that it would be ‘mala fide for it not to concur in
the Minister's proposed determination’ and was thus predicated on a material error of
law or fact. It is also contended that NERSA failed to apply its mind to further relevant

considerations, relating to the Minister’s proposed determination, which arose after the

2015 determination.

[16] A further specific ground upon which the 2013 and 2016 determinations is
challenged is the absence therein of any specific system for the procurement of nuclear

new build capacity which is said to be in violation of sec 34 of ERA, read together with

sec 217 of the Constitution.

[17] A further procedural ground of review is based on the applicants’ contention that
since the 2016 determination failed to withdraw or amend the 2013 sec 34 determination
it resulted in the anomalous sitvation of two gazetted sec 34 determinations which are
mutually inconsistent. As such the determinations violate the principle of legality and fall

to be reviewed and set aside. The applicants contend, furthermore, that even if the
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Minister’s decisions as expressed in the sec 34 determination are not administrative but
executive action they are nonetheless susceptible to review by virtue of the principle of

legality and, even on this standard, fall to be set aside on the basis of irrationality.

[18] For their part the respondents contend that neither the decisions of the Minister nor
those of NERSA in concurring with the sec 34 determinations constitute administrative
action. Instead, they contend the determinations amount to ‘encased policy directives’
and that a ministerial determination under sec 34 of ERA amounts to ‘executive policy’.
They argue that no actual procurement decisions, nor a decision to grant a generation
licence, were taken and the sec 34 determinations were in substance nothing more than
policy decisions by the national executive binding only upon NERSA. The respondents
dispute, furthermore, the specific grounds of the applicants’ challenge to the sec 34
determinations and contend that there is no requirement that a determination must specify
the procurement system for the nuclear new generation capacity. They contend further
that neither the Minister’s decision nor NERSA’s decision was required to be made in
accordance with a procedurally fair and public participation process. The respondents

concede that the determinations are subject to review for rationality but contend that both

determinations meet that standard.

[19] The respondents dispute, on various grounds, the specific bases upon which the
applicants contend that NERSA’s concurrence in the 2016 determination was unlawful,
unreasonable or irrational. As regards the general ground advanced by the applicants that
the 2013 and 2016 determinations are mutually inconsistent and stand to be struck down
for this reason, the respondents’ case is that, properly interpreted, the first determination
was impliedly repealed by the second determination but that, in any event, even if both

determinations stand separately from each other they are not mutually inconsistent.
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THE ISSUES
[20] The following main issues fall to be determined:

1. Did the Minister and NERSA breach statutory and constitutional prescripts in
making the 2013 and 2016 sec 34 determinations?

2. Did the President and the Minister breach the Constitution in deciding to sign
the 2014 Russian IGA in refation to nuclear procurement and then in tabling it

under sec 231(3) of the Constitution rather than sec 231(2)?

3. Did the Minister breach the Constitution in tabling the US IGA and South
Korean IGA in relation to nuclear cooperation two decades and nearly five

years, respectively after they had been signed?

CHRONOLOGY OF EVENTS
[21] Before dealing with the issues it is useful to set out a chronology of events as they
relate to the sec 34 determinations and the various IGA’s concluded by the respondents

relating to nuclear issues.

1. In March 2011 the Minister gazetted the Integrated Resource Plan for
Electricity 2010-2030 (IRP2010) which the Department of Energy itself
stated should be revised every two years, but which, as at the date of

hearing, had yet to be revised.

2. On 11 November 2013 the Minister signed a determination under sec 34(1)
of ERA in relation to the requirement for and procurement of 9 600MW of

electricity from nuclear energy which secured NERSA’s concurrence on 17

December 2013.

3. On20 September 2014 the President signed a minute approving the Russian
IGA in relation to a strategic nuclear partnership and authorised the

Minister to sign the agreement.

4. The following day, the Minister signed the agreement on behalf of the

Government.
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5. A day later, on 22 September 2014, the Department of Energy and Russia’s
atomic energy agency (‘Rosatom’), released identical press statements
confirming their joint understanding of what the two governments had
agreed, and advising that on 22 September 2014 the Russian Federation and
the Republic of South Africa had signed an Intergovernmental Agreement
on Strategic Partnership and Cooperation in Nuclear Energy and Industry.!

6.  The press releases recorded inter alia that:
The Agreement lays the foundarion for the large-scale nuclear power plants
(NPP) procurement and development programme of South Africa based on the
construction in RSA of new nuclear power plants with Russian VVER reactors
with total installed capacity of up tc 9.6 GW (up to 8 NPP units). These will be the
first NPPs based on the Russian technology to be built on the African continent.
The signed Agreement, besides the actual joint construction of NPPs, provides for
comprehensive collaboration in other areas of the nuclear power industry,
including construction of a Russian-technology based multipurpose research
reactor, assistance in the development of South-African nuclear infrastructure,

education of South African nuclear specialists in Russian universities and other

areas.’

7. In a subsequent press release, however, the Department of Energy described
the Russian IGA as initiating ‘the preparatory phase for the procurement
for the new nuclear build programme’ and stated that ‘(s)imilar agreements

are foreseen with other vendor countries that have expressed an interest in

supporting South Afica in this massive programme’ *

8.  In further press releases in late 2014 and early 2015 the Department of
Energy advised that it had conducted vendor parades in relation to nuclear

procurement, first with Russia and then with China, France, South Korea

and the United States.

! Media Release “Russia and South Africa sign agreement on strategic partnership in nuclear energy” Pretoria, 22

September 2014 - record volume 1 p 131,
2 Media Release “Minister Joemat-Petterson concludes her visit to Vienaa, Austria” 23 September 2014 ~ record

volume 4 p 1293,
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After entering into the Russian IGA, the Government also entered into

IGA’s with China and France in late 2014,

On 10 June 2015 the Minister authorised the submission for tabling in
Parliament of various IGA’s signed with various nuclear vendor countries

in accordance with sec 231(3) of the Constitution.

The following IGA’s were tabled:

11.1 Agreement for Cooperation between the Government of the Republic
of South Africa and the United States of America concerning Peaceful

Uses of Nuclear Energy (‘the US IGA”), signed on 25 August 1995;

11.2 Agreement between the Government of the Republic of Korea and the
Government of the Republic of South Africa regarding Cooperation
in the Peaceful Uses of Nuclear Energy (‘the South Korean IGA’),

signed on 8 October 2010;

11.3 Agreement between the Government of the Republic of South Africa
and the Government of the Russian Federation on Strategic
Partnership and Cooperation in the fields of Nuclear Power and

Industry (‘the Russian IGA’), signed on 21 September 2014;

11.4 Agreement between the Government of the Republic of South Africa
and the Government of the French Republic on Cooperation in the

Development of Peaceful Uses of Nuclear Energy, dated 14 October
2014;

11.5 Agreement between the Government of the Republic of South Africa
and the Government of the People’s Republic of China on
Cooperation in the field of Civil Nuciear Energy Projects, signed on 7

November 2014.

On 21 December 2015 the Minister’s 2013 sec 34 determination was made

public by publication in the government gazette.
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13. On 8 December 2016 the Minister issued a further determination under sec

34(1) of ERA in relation to the requirement for and procurement of
9 600MW of electricity from nuclear energy with NERSA’s concurrence,

and published it in the government gazette on 14 December 2016.

THE SECTION 34 DETERMINATIONS

[22] Before setting out the terms of the 2013 sec 34 determination regard must be had

to the relevant empowering legislation. The preamble to ERA records that its purposes

were inter alia to establish a national regulation framework for the electricity supply

industry and to make NERSA the custodian and enforcer of the national electricity

regulatory framework. Section 2 provides that amongst the objects of ERA are to:

{a)

(b)

(g)

achieve the efficient, effective, sustainable and orderly development and

operation of electricity supply infrastructure in South Africa;

ensure that the interesis and needs of present and future electricity customers and
end users are safeguarded and met, having regard o the governance, efficiency,
effectiveness and long-term sustainability of the electricity supply industry within

the broader context of economic energy regulation in the Republic;

Jacilitate a fair balance between the interests of customers and end users,

licensees, investors in the electric supply industry and the public.’

[23] Section 34 of ERA deals with the subject of new generation capacity and provides

in part as follows:

1)

The Minister may, in consultation with the Regulator —

(a) determine that new generation capacity is needed to ensure the continued

uninterrupted supply of electricity;

(b) determine the types of energy sources from which electricity must be

generated, and the percentages of electricity that must be generated from

such sources,
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(¢} determine that electricity thus produced may only be sold to the persons or

in the manner set out in such notice;

(d) determine that electricity thus produced must be purchased by the persons

set out in such notice;
{e) require that new generation capacity must:

(1) be established through a tendering procedure which is Jair, equitable,

transparent, competitive and cosi-effective;

(ii) provide for private sector participation,

3. The Regulator, in issuing a generation licence —

a} is bound by any determination made by the Minister in terms of subsection

(1);

b) may facilitate the conclusion of an agreement to buy and sell power between

a generator and a purchaser of that elecrricity.’

[24] Section 34(1) therefore operates as the legislative framework by which any
decision that new electricity generation capacity is required and any decision taken by the

Minister in that regard, has no force and effect unless and until NERSA agrees with the

Minister’s decision.

[25] Commenting on the role of administrative law in the field of electricity regulation

Klees?® states as follows:

The significance of administrative law for environmemal law is beyond dispute.
Glazewski describes environmental law as “administrative law in action, as
environmental conflicts frequently turn on the exercise of administrative decision-making

powers”. Something similar could be said of NERSA s decision-making powers under the

ERA.’

3 AKlees Electricity Law in South Africa (2014) p 16 para 3.4.3.
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[26] The Minister’s 2013 determination read, insofar as it is relevant, as follows:

The Minister of Energy ... in consultation with ... (“NERSA”), acting under section

34(1) of the Electricity Regulation Act 4 of 2006 ... has determined as follows:

L

that energy generation capacity needs to be procured to contribute towards energy
security and to facilitate achievement of the greenhouse gas emission targets for
the Republic of South Africa, accordingly, 9 600 megawatts (MW) should be
procured to be generated from nuclear energy ( “nuclear programme”), which is in

accordance with the capacity allocated under the Integrated Resource Plan for

Electricity 2010-2030 ...;

electricity produced from the new generarion capacity ( *‘the electricity”), shall be

procured through tendering procedures which are fair, equitable, transparent,

competitive and cost-effective;

the nuclear programme shall target connection to the Grid as outlined in the
IRP2010-2030 (or as updated), taking into account all relevant factors including

the time required for procurement;

the electricity may only be sold to the entity designated as the buyer in paragraph 7
below, and only in accordance with the power purchase agreéments and other

project agreements to be concluded in the course of the procurement programmes;

the procurement agency in respect of the nuclear programme will be the

Department of Energy;

the role of the procurement agency will be to conduct the procurement process,
including preparing any requests for qualification, request for proposals and/or all
related and associated documentation, negotiating the power purchase agreements,
Jacilitating the conclusion of the other project agreements, and Sacilitating the

satisfaction of any conditions precedent to financial closure which are within its

control;

the electricity must be purchased by Eskom Holdings SOC Limited or by any
successor entity to be designated by the Minister of Energy, as buyer (off-taker);

and
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8. the electricity must be purchased from the special purpose vehicle(s) set up for the

purpose of developing the nuclear programme.’

[27] On 11 November 2013 the Minister’s predecessor wrote to the Chairperson of
NERSA requesting its concurrence in the proposed determination as set out above. Some
five weeks later, on 20 December 2013, the Chairperson advised the Minister’s
predecessor that NERSA had resolved to concur in the proposed determination.
NERSA'’s decision was taken at a meeting of its board held on 26 November 2013, two
weeks after receiving the Minister’s proposed determination. Minutes of those meetings

record its reasons for concurring with the Minister’s proposed determination.

WERE THE SECTION 34 DETERMINATIONS ADMINISTRATIVE ACTION AND, IF
SO, WERE THEY LAWFUL, REASONABLE AND PROCEDURALLY FAIR?

[28] The right to just administrative action is enshrined in sec 33 of the Constitution
and provides that everyone has the right to ‘administrative action that is lawful,
reasonable and procedurally fair’ and that national legislation must be enacted to give
effect to the right. Administrative action is then defined in section 1 of the Promotion of

Administrative Justice Act, 3 of 2000 (‘PAJA’) in part as follows:

‘...any decision taken, or any failure to take a decision, by -

{a} an organ of state, when -
(i) exercising a power in terms of the Constitution or a provincial constitution; or

(ii) exercising a public power or performing a public function in terms of any

legislation; or

which adversely affects the rights of any person and which has a direct, external legal

effect, but does not include -
(aa) the executive powers or functions of the National Executive, including the powers

or functions referred to in ...’



FP-JGZ-1456

16
[{29] Amongst the excluded powers or functions is sec 85(2)b) of the Constitution
which provides that the President exercises the executive authority, together with other

members of the Cabinet by,

‘th) developing and implementing national policy’.

[30] On behalf of the applicants it was contended that it was unnecessary to determine
whether the 2013 sec 34 determination amounted to executive action or administrative
action since even if it was the former it was subject to rationality review; therefore, the
argument continued, the real question was whether the determination amounted to
nothing more than policy (or as it was put on behalf of the respondents - ‘an encased
policy directive’). In SARFU* the Constitutional Court declared that the distinction
between executive and administrative action boils down to a distinction between the
implementation of legislation, which is administrative action, and the fermulation of
policy, which is not. The Court stated that where the line is drawn will depend primarily
upon the nature of the power and the factors relevant to this consideration which are in
turn, the source of the power, the nature of the power, its subject matter, whether it

involves the exercise of a public duty and whether it is related to policy matters or the

implementation of legislation.

[31] Woolman® cautions against the over extension of executive policy decisions so as
to exclude a large range of actions from the application of the right to just administrative
action. The authors contend that it is important to distinguish between policy in the

narrow sense and policy in the broad sense, of which only the latter should be excluded

4 President of the Republic of South Africa and Others v South African Rugby Football Union and Others 2000 {1}

SA 1(CC).
3§ Woolman and M Bishop Constitutional Law of South Africa 2 ed vol 4 [original service: 06-08) p 63-32.
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from the ambit of administrative action. In Ed-U-College® O’Regan J stated on behalf of

the Court:
‘Policy may be formulated by the Executive outside of a legislative framework. For
example, the Executive may determine a policy on road and rail transportation or on
tertiary education. The formulation of such policy involves a political decision and will
generally not constitute administrative action. However, policy may also be formulated in
a narrower sense where a member of the Executive is implementing legislation. The
Jormulation of policy in the exercise of such powers may oftenr constitute administrative
action.’
[32] In the present matter the source of the power exercised by the Minister was sec
34(1) of ERA and the nature of the power was one which had far reaching consequences
for the public as a whole and for specific role-players in the electricity generation field.
The determination also had external binding legal effect in that, at the very least, it bound
or authorised NERSA to grant generation licences for nuclear energy subject to an overall
limit of 9 600MW. Specific affected parties in this case would be not only those engaged
in the field of nuclear energy generation but other electricity generation providers such as

oil, gas or renewable energy inasmuch as their potential to contribute to the need for extra

capacity would be removed. These factors all point towards the sec 34 determination

constituting administrative action.

[33] Given the critical role that NERSA has in the making of a ministerial
determination in terms of sec 34 of ERA, regard must also be had to its powers and the
manner in which it is required to exercise these. NERSA itself was established in terms
of NERA which was promulgated to establish a single regulator to regulate the

electricity, piped-gas and petroleum pipeline industries.

8 Permanent Secretary, Department of Education and Welfare, Eastern Cape, and Another v Ed-U-College (PE)
{Section 21) Inc 2001 (2) SA 1 (CC) para 18.
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[34] Section 9 of NERA sets out the duties of members of the energy regulator who

must inter alia;

@)

{c)

g

act in a justifiable and transparent manner whenever the exercise of their

discretion is required;

act independently of any undue influence or instruction;

act in the public interest.’

[35] Section 10 of NERA, which plays an important role in this matter, sets out the

requirements for the validity of NERSA’s decisions and provides as follows:

‘1.

Every decision of the Energy Regulator must be in writing and be —
(a) consistent with the Constitution and all applicable laws;
(b) in the public interest;

{c) ...
(d} taken within a procedurally fair process in which affected persons have the

opportunity to submit their views and present relevant facts and evidence to

the Energy Regulator;

(e} based on reasons, facts and evidence that must be summarised and recorded:

and

(f) explained clearly as to its factual and legal basis and the reasons therefor.

Any decision of the Energy Regulator and the reasons therefor must be available
to the public except information that is protected in terms of the Promotion of

Access to Information Act, 2000 (Act No. 2 of 2000).

Any person may institute proceedings in the High Court for the judicial review of
an administrative action by the Energy Regulator in accordance with the

Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000).
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4. a) Any person affected by a decision of the Energy Regulator sitting as a
tribunal may appeal to the High Court against such decision.

[36]  There is nothing to suggest that the decision taken by NERSA to concur in the
Minister’s proposed 2013 sec 34 determination was one which fell outside the ambit of
sec 10 of NERA. An independent requirement for a valid decision of this nature was thus
that it be taken ‘within a procedurally fair process in which affected persons have the
opportunity to submit their views and present relevant facts and evidence to the Energy

Regulator’. Section 10(3) specifically provides for judicial review of administrative

action by NERSA.

[37] Against this background, when regard is had to the definition of administrative
actton in PAJA it is clear that all its elements are satisfied at least as far as NERSA’s role
in the sec 34 determination. NERSA is undoubtedly an organ of state which, in taking the
decision to concur with the Minister’s proposed determination, was ‘exercising a public
power or performing a public function’ in terms of legislation, namely, sec 34 of ERA
and sec 10 of NERA. That decision had a direct, external legal effect and, at the least,
adversely atfected the rights of energy producers outside the stable of nuclear power

producers. None of the exemptions or qualifications referred to in sec 1(b)(aa) — (ii) of

PAJA are met.

[38] Inregard to the requirement that the action must ‘adversely affect the rights of any
person’ there is authority that this threshold must not be interpreted restrictively. In

Grey’s Marine’ the Supreme Court of Appeal dealt with this requirement, Nugent JA

stating as follows:

7 Grey's Marine Hout Bay (Pty) Ltd and Others v Minister of Public Works and Others 2005 (6) SA 313 (SCA).
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‘While PAJA's definition purports o restrict administrative action to decisions that, as a
fact, “adversely affect the rights of any person”, I do not think that a literal meaning
could have been intended. For administrative action to be characterised by its effect in
particular cases (either beneficial or adverse) seems to me to be paradoxical and also
finds no support from the construction that has until now been placed on s 33 of the
Constitution. Moreover, that literal construction would be inconsonant with s 3(1) [of
PAJA), which envisages that administrative action might or might not affect rights
adversely. The qualification, particularly when seen in conjunction with the requirement
that it must have a “direct and external legal effect”, was probably intended rather to
convey that administrative action is action that has the capacity to affect legal rights, the

mwo qualifications in tandem serving to emphasise that administrative action impacts

directly and immediately on individuals.

[39] In Steenkamp® Moseneke DCJ held that a decision to award or refuse a tender
constitutes administrative action because the decision ‘materially and directly affects the

legal interests or rights of tenderers concerned’ giving further weight to a non-restrictive

interpretation of this requirement.

[40] The power exercised by the Minister in terms of sec 34(1) of ERA is unusual in
that any decision on his part is inchoate until such time as NERSA concurs therein and
the sec 34 determination is thereby made. It is, however, the sec 34 determination which
is challenged as unfair, unlawful and unreasonable administrative action. Having
concluded that NERSA’s role in concurring in the proposed determination amounts to
administrative action for the reasons furnished, it is conceptually difficult to view the sec
34 determination, as a whole, as anything other than administrative action. Moreover, if
NERSA'’s action, as a vital link in the chain which makes up the sec 34 determination,
does not meet the test for fair administrative action, little point is served in scrutinizing

any decision by the Minister, prior to the sec 34 determination being made, for fair

¢ Grey’s Marine n 7 para 23.
% Steenkamp NO v Provincial Tender Board, Eastern Cape 2007 (3) SA 121 (CO) para 21,
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administrative action. One link, namely NERSA’s action having proved to be fatally

flawed from an administrative law point of view, the chain, i.e. the sec 34 determination,

is broken.

[41] On behaif of the respondents it was contended that the requirement that ‘every
decision’ of NERSA had to comply with the requirements of sec 10 of NERA could not
be taken literally. Although internal decisions of NERSA which fall outside the
requirements of sec 10 can readily be imagined, its decision to concur in the Minister’s
proposed determination can hardly be categorised as a rote, everyday decision. Indeed the
decision to formally expand the nuclear procurement programime to 9 600MW must

surely rank as one of the most important decisions taken by NERS A in the recent past.

[42] Section 3 of PAJA echoes sec 10 of NERA 1o the effect that administrative action
which materially and adversely affects the rights or legitimate expectations of any person
must be procedurally fair. 1t stipulates that a fair administrative procedure will depend on
the circumstances of each case. Also pertinent is sec 4 of PAJA which deals with
administrative action affecting the public and provides that the administrator;

‘(Dn order to give effect to the right to procedurally fair administrative action, must

decide whether -
(a) to hold a public inquiry in terms of subsection (2);
(b} tofollow a notice and comment procedure in terms of subsection (3);

(c) tofollow the procedures in both subsections (2) and {3);

(d) ... or;
(e) to follow another appropriate procedure which gives effect to section 3.’

[43] NERSA did not oppose the application and therefore offered no explanation as to

what procedure, if any, it followed to give effect to the right to procedurally fair

administrative action. The minutes of the meeting of NERSA at which the decision was
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taken reveal no indication of any prior process whereby ‘affected persons’ or the public
had the opportunity to submit their views to NERSA. Nor is there any indication in the
record of any such procedure having been followed. The short period of time between the
Minister’s request to NERSA to consider the proposed determination and its final
decision, a matter of weeks, renders it most unlikely that a fair procedure could have been

carried out even if NERSA had been minded to follow one.

[44] There is no serious dispute that the decision to procure 9.6GW of nuclear new
generation capacity will have far reaching consequences for the South African public and
will entail very substantial spending on a particular type and quantity of new
infrastructure. The applicants estimated that the costs, which will ultimately be met by
the public through taxes and increased electricity charges, could be approximately R1
000 000000 000 (one trillion Rand) and this estimate was not disputed by the
respondents. As the applicants point out, the allocation of such significant resources to
the project will inevitably effect spending on other social programmes in the field of
education, social assistance of health services and housing. They also point out that the

decision embodied in the sec 34 determination has potentially far reaching implications

for the environment.

[45] In my view, in light of these considerations, a rational and a fair decision-making
process would have made provision for public input so as to allow both interested and
potentially affected parties to submit their views and present relevant facts and evidence

to NERSA before it took a decision on whether or not to concur in the Minister’s

proposed determination.
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f46] For these reasons, I consider that NERSA’s decision to concur in the Minister’s
proposed 2013 determination without even the most limited public participation process
renders its decision procedurally unfair and in breach of the provisions of sec 10(1)(d) of

NERA read together with sec 4 of PAJA.

[47] Even if 1 am wrong in concluding that NERSA’s decision to concur (or the
combined decision of the Minister and NERSA) amounted to administrative action, the
decision/s still have to satisfy the test for rational decision-making, as part of the
principle of legality. Applying this to the applicants’ challenge on the basis of an unfair
procedural process the question is whether the decision by either the Minister or NERSA
(or the combined decision of the Minister and NERSA) fell short of constitutional

legality for want of consultation with interested parties.

[48] Our courts have recognised that there are circumstances in which rational
decision-making calls for interested persons to be heard. In Alburz v Centre for the Study
of Violence and Reconciliation, and Others*® the Court had to decide inter alia whether
the President was required, before exercising a power to pardon offenders whose offences
were comimitted with a political motive, to afford a hearing to victims of the offences. It
was held that the decision to undertake the special dispensation process under which
pardons were granted without affording the victims an opportunity to be heard had to be

rationally related to the achievement of the objectives of the process.!!

[49] In Democratic Alliance v President of the Republic of South Africa and Others'?

Yacoob ADC]J stated:

102010 (3) SA 293 (CQ).
Y Alburt n 10 para 68-69.
122013 (1) SA 248 (CC) para 34.
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‘It follows that both the process by which the decision is made and the decision itself

must be rational. Albutt is authority for the same proposition.’

He went on to state;

‘The conclusion that the process must also be rational in that it must be rationally related
to the achievement of the purpose for which the power is conferred, is inescapable and
an inevitable consequence of the understanding that rationality review is an evaluation of
the relationship between means and ends. The means for achieving the purpose for which
the power was conferred must include everything that is done to achieve the purpose. Not
only the decision employed to achieve the purpose, but also everything done in the

process of taking that decision, constitutes means towards the attainment of the purpose

for which the power was conferred. *

[50] In the present matter NERSA must have been aware that there were sectors of the
public with either special expertise or a special interest regarding the issue of whether it
was appropriate for extra generation capacity to be set aside for procurement through
nuclear power. In addition, in taking the decision, NERSA was under a statutory duty to
act in the public interest and in a justifiable and transparent manner whenever the
exercise of their discretion was required but also to utilise a procedurally fair process
giving affected persons the opportunity to submit their views and present relevant facts
and evidence. These requirements were clearly not met by NERSA in taking its far
reaching decision to concur in the Minister’s sec 34 determination. It has failed to
explain, for one, how it acted in the public interest without taking any steps to ascertain
the views of the public or any interested or affected party. For these reasons I consider

that NERSA’s decision fails to satisfy the test for rationality based on procedural grounds

alone.

13 Democratic Alliance n 12 para 36.
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A FURTHER PROCEDURAL CHALLENGE BASED ON DELAY
[51] There is another procedural challenge to the 2013 sec 34 determination which is
based on the delay in gazetting the decision. The facts were that the Director-General in
the Department of Energy submitted a decision memorandum to the Minister on 8

November 2013. The recommendation to the Minister was that she:

7.1.  approves the sec 34 determination in annexure A for promulgation in the

government gazette, so that the Nuclear Procurement process can be launched:

and
7.2.  signs the artached letter to NERSA seeking their concurrence’. 1

[52] The Minister approved and adopted the recommendation on 11 November 2013

whilst NERSA concurred in the decision, sending a letter to this effect to the Minister on

20 December 2013.

[53] There was no suggestion in either the decision memorandum, the Minister’s
approval of the recommendation or in NERSA’s concurrence in the decision that it
should not be gazetted. This last aspect is not surprising given that sec 9 of NERA
provides that NERSA must act in a justifiable and transparent manner and in the public
interest’. More pointedly sec 10 of NERA requires that any decision of NERSA and the
reasons therefor ‘must be available to the public’. It was, however, only on 21 December
2015, some two years after the sec 34 determination was made that it was gazetted. This
was the first occasion on which the 2013 sec 34 determination was made public. The

gazetting followed a further decision memorandum from the Director-General to the

'Y Memorandum — Department of Energy “Determination in respect of the Nuclear Programme” (11 November
2013) — record volume 2 p 488 para 8.6.
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Minister dated 1 December 2015'5 which sought to explain why the determination had

not been gazetted earlier as follows:

3.4 Although the determination process was completed in 2014 with NERSA and signed
by the previous Minister of Energy, Ben Martins, the determination was not gazetted due
to change in the leadership in the Ministry and to further conduct some work prior to

gazetting. As a result there has been progress on the nuclear build work done by the
Department and relevant stakeholders, it is therefore deemed appropriate to publish ir.

The determination needs to be gazetted ...’
There is, however, no indication what work had to be conducted prior to gazetting and no

evidence thereof in the record.

[54] As the applicants point out, however, the sec 34 determination might never have
been communicated had the present application not been launched and the record
obtained from the respondents. This is borne out by the decision memorandum in which
the Director-General explained to the Minister that the publishing of the determination
had ‘become wurgent’ as the Department was facing the present litigation wherein the
applicants claimed that ‘the Minister has not published a Section 34 determination nor
conducted a public participation process and therefore any decisions to facilitate,
organise, commence or proceed with the procurement of nuclear new generation

capacity is unlawful’.'s The memorandum proceeds:

‘3.6 During the meeting of 27 November 2015 to brief the legal counsel defending the
Department ... (t)he legal counsel requested to include the determination when filing the
record for the court papers. The legal councel (sic) advised rthat the inclusion of the
determination in the answering affidavit will weaken the case for the applicant as it will

show that their application is based on false assumption.’

¥ Memorandum — Department of Energy “Determination under Section 34 (1) of the Electricity Regulation Act No.
4 of 2006 — Nuclear Procurement Programme” (1 December 2015) — record volume 7 p 108 decument no. 19.2.

16 Memorandumn 15 p 110 para 3.5,
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[55] It requires mention that in July 2015 the applicants’ attorney wrote to the Minister
raising a number of questions regarding nuclear new generation capacity procurement
and compliance with any related statutory or legal processes. One of the questions was
whether the Minister had, in consultation with NERSA, made any determinations in
terms of sec 34(1)(a) and (b) of ERA that new generation capacity was needed and must
be generated from nuclear energy sources. No substantive reply was received from the

Minister where after the present application was launched in October 2015.

[56] Various consequences flow from the Minister’s failure to gazette the 2013 sec 34
determination afier NERSA’s concurrence therein. Firstly, until the gazetting in
December 2015 the Minister was in breach of his/her own decision. Secondly, it is open
to serious question whether the 2013 sec 34 determination could have had any legal
effect until such time as it was gazetted. Although ERA does not require that a sec 34
determination be gazetted this is one of the recognised means for giving public notice of

a decision. In SARFU" the Constitutional Court held in regard to the President’s

appointment of a commission of enquiry that:

‘In law, the appointment of a commission only takes place when the President’s decision
is franslated into an overt act, through public notification. | ...] Section 84(2)(f) does not
prescribe the mode of public notification in the case of the appointment of a commission
of inquiry but the method usually employed, as in the present case, is by way of
promulgation in the Government Gazette. The President would have been entitled to
change his mind at any time prior to the promulgation of the notice and nothing which he
might have said to the Minister could have deprived him of that power. Consequently,

the question whether such appointment is valid, is to be adjudicated as at the time when

the act takes place, namely at the time of promulgation.’

17 SARFU n 4 para 44,
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[57] The inordinate delay in gazetting the 2013 sec 34 determination raises a further
problem inasmuch as NERSA’s consent to the gazetting in December 2015 was neither
sought nor obtained. This raises the question of whether NERSA’s concurrence in 2013
in the Minister’s proposed determination necessarily constituted a valid concurrence in
20135. Developments in the intervening two years may well have afforded NERSA
material reason to question whether nuclear new generation capacity was required, the
amount required or other elements of the 2013 sec 34 determination. Furthermore, had
NERSA'’s concurrence been sought afresh in December 2015, new factors which might

have emerged from a fresh public participation process may have changed its initial

views.

(58] In these circumstances the failure to gazette or otherwise make the determination
public for two years not only breached the Minister’s own decision, thus rendering it
irrational and unlawful, but violated the requirements of open, transparent and
accountable governinent. Furthermore, since the sec 34 determination was in effect only
made on publication, the Minister’s failure to consult NERSA anew in December 2015

on her decision to gazette the determination in unaltered form constituted a breach of sec

34 of ERA, a2 mandatory empowering section.

[59] These defects, in my view, rendered the Minister’s 2013 sec 34 determination

unconstitutional and unlawful, in the latter case by virtue of breaches of the principle of

legality and thus liable to be set aside.

SUBSTANTIVE CHALLENGES TO THE 2013 SECTION 34 DETERMINATION
[60] Apart from the grounds relating to the procedural faimess of the 2013 sec 34

determination, the applicants raise several substantive grounds of review in challenging
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the 2013 determination. They contend that the decision contained in the 2013 sec 34
determination was irrational, unreasonable and taken without regard to relevant
considerations, or with regard to irrelevant considerations. Commencing with the
Minister’s decision, the applicants contend that he irrationally relied upon the outdated
IRP2010Q. It would appear that at the time the Minister took the decision which led to the
sec 34 determination, the IRP2010-had been updated although it was still in draft form
and a further ground of review is that the Minister had failed to have regard to the
contents of the draft update. A further ground is that the determination contained no
specific procedure for the procurement of nuclear new build capacity, the applicants
contending that this was in breach of sec 34 of ERA, read with sec 217 of the
Constitution. As far as NERSA’s role is concerned, the applicants’ substantive challenges
are firstly that NERSA erroneously viewed its role as no more than a rubber stamp for the

Minister’s initial decision and, secondly, that it too relied on the outdated IRP2010.

[61] Given the finding that the chalienges based on the procedural fairess of the 2013
determination and its delayed publication must succeed, I consider that no point is served

by considering the merits of the substantive challenges to the 2013 determination based

on reasonableness or rationality.

THE 2016 DETERMINATION

[62] I turn now to deal with the challenge to the 2016 determination which was
gazetted on 14 December 2016. The core of the 2016 sec 34 determination is the same as
that of the 2013 determination, namely, ‘that energy generation capacity needs to be
procured to contribute towards energy security and to facilitate achievement’ of the
country’s ‘greenhouse gas emission targets ... accordingly, 9 600 megawatts (MW)

should be procured to be generated from nuclear energy’; secondly, that the electricity so
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produced is to be procured through fair, equitable, transparent, competitive and cost-
effective’ tendering procedures. However, the 2016 determination provided ‘thar the
procurer in respect of the nuclear programme shall be the Eskom Holdings (SOC)

Limited or its subsidiaries’ as opposed to 2013 determination which appointed to the

Department of Energy to this role. '

[63] The background to the 2016 determination appears from the Minister’s
supplementary affidavit and the documents that form the Minister’s and NERSA’s record
of decision which were attached thereto. During September 2016 the Minister received
legal advice with regard to the development of a procurement strategy for the nuclear
programme. This advice ‘resulted in revisiting of the appointment and role of the DOE
{Department of Energy) as the designated procurement agency in respect of the nuclear

procurement programme . Thereafter, on 29 September 2016, the Department’s Director-

18 The 2016 sec 34 determination reads in fuli as follows:
‘NUCLEAR PROGRAMME

DETERMINATION UNDER SECTION 34(1) OF THE ELECTRICITY REGULATION ACT 4 OF 2006

PART A

The Minister of Energy (“the Minister”), in consultation with the National Energy Regulator of South Africa
(“NERSA”), acting under section 34(1) of the Electricity Regulation Act 4 of 2006 (as amended) (the “ERA”) has

determined as follows:

1. that energy generation capacity needs to be procured to contribute towards energy security and to facilitate

achievement of the greenhouse gas emission targets for the Republic of South Africa, accordingly, 9 600

- megawaits (MW) should be procured to be generated from nuclear energy (“nuclear programme™), which is
in accordance with the capacity allocated under the Integrated Resource Plan for Electricity 2010-2030
{published as GN 400 of 06 May 2011 in Government Gazetie No. 34263) (“IRP 2010-2030” or as
updated);

2. that electricity produced from the new generation capacity (“the electricity”), shall be procured through
tendering procedures which are fair, equitable, transparent, competitive and cost-effective and provide for
private sector participation;

3. that the nuclear programme shall target connection to the Grid as outlined in the IRP2010-2030 (or as
updated), taking into account all relevant factors including the time required for procurement;

4. that the procurer in respect of the nuclear programme shall be the Eskom Holdings (SOC) Limited or its

subsidiaries.’
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General provided the Minister with a decision memorandum, for approval, in relation to

the proposed 2016 determination.'”

[64] The rationale for the 2016 determination is contained in paras 3.1 ~ 3.4 of the

decision memorandum and which read as follows:

3.1 On 27 September 2016, the Minister of Energy informed the Department that it
was her intention to have Eskom Holdings (§SOC) Limited (hereinafter referred to

as “Eskom”) procure and be the owner operator of the new nuclear power plants.

3.2 It appeared that one of the factors the Minister considered in her decision, was
that it was indicated in a legal opinion sought from Adv Marius Oosthuizen that
the Minister and/or the Department of Energy is not empowered by law to directly
procure on behalf of other juristic entities, which are also organs of state (such as
Eskom) unless their consent is obtained. It was indicated by an authorised
representative from Eskom that Eskom would not provide consent for the Minister

and/or the Department of Energy to procure on their behalf,

3.3  In order effect (sic) the Minister’s desired change(s) to the Determination, it is

required that the existing Section 34(1) Determination be amended.

3.4 Accordingly, the attached revised Section 34(1) Determination (Annexure A)
makes provision for Eskom (or its subsidiaries ~ in the event that a special
purpose vehicle will be created and utilised by Eskom to procure new generation
capacity from nuclear power) to be the procurement agency and be the owner

operator of the new nuclear build programme.’

[65] The Minister duly approved the 2016 decision memorandum on 18 Qctober 2016.
On 5 December 2016 a letter was sent to the Chairperson of NERSA, attaching a draft of
the proposed 2016 determination and seeking its concurrence therein. The board of

NERSA took its decision by way of a round robin resolution on or about 8 December

I” Decision Memorandum - Department of Energy “Determination under Section 34(1}) of the Electricity Regulation
Act 4 of 2006 - Nuclear Procurement Programme™ (29 September 2016) — record volume 5A p 1546.
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2016.%° The resolution was approved by the acting CEO of NERSA on 5 December 2016
(the same day as the Minister’s letter requesting NERSA’s concurrence was sent) and
subsequently by the Chairperson on § December 2016. On 13 December 2016, at the
initial hearing of this matter the applicants, together with the public, learnt for the first
time that the 2016 determination had been made and it was published in the government

gazette the following day. The applicants seek to review the 2016 determination on

various procedural and substantive grounds.

[66] Again, relying on sec 3 and 4 of PAJA and sec 10(1)(d) of NERA, they contend
that the 2016 sec 34 determination was procedurally unfair inasmuch as it was not
preceded by any public participation process or consultation, whether by way of a notice

and comment procedure or otherwise.

[67] From the record it appears that NERSA gave its concurrence to the 2016 sec 34
determination within three days of being asked by the Minister and there was therefore
no question of any public participation process or any form of external consultation prior
to NERSA’s decision. Given the elapse of two years since NERSA’s concurrence in the
2013 determination and the changed format of the determination, most particularly in its
designation of Eskom Holdings (SOC) Limited or its subsidiaries as the procurer in
respect of the nuclear programme it was, in my view, incumbent upon NERSA to afford
members of the public and/or interested and affected persons (including the applicants)
an opportunity to influence the decision. My reasons for reaching this conclusion are in

principle the same as those underlying the same conclusion in respect of the 2013 sec 34

determination.

2 Round Robin Resolution —- NERSA “Confirmation of the Approval of the Round Robin Resolution: Concurrence
with the Proposed Amendment of Section 34(1) of the Electricity Regulation Act, 2006 (Act No. 4 of 2006)
Determination.” (8 December 2016) — record volume 5A p 1566.
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CAN THE 2013 AND THE 2016 SECTION 34 DETERMINATIONS CO-EXIST?

[68] A further procedural challenge to the 2016 sec 34 determination arises from the
fact that it fails to expressly withdraw or amend the 2013 determination. When the
Minister wrote to NERSA requesting its concurrence in the 2016 determination she
indicated that the 2013 determination had to be ‘amended’. According to its resolution,
NERSA similarly took the view that it was concurring in an amendment to the 2013 sec
34 determination. The recommendation which it approved was that ‘(c)oncurrence with
the proposed amendment by the Minister ...” and the ‘amendment of the decision of the
Energy Regulator of 26 November 2013’*' However, the determination does not on its
own terms amend, revise or withdraw the 2013 sec 34 determination and nor does it
purport to do so. It makes no reference at all to the 2013 sec 34 determination which
results in the anomalous situation of there being two gazetted sec 34 nuclear
determinations which are mutually inconsistent. By way of example, the first designates
the Department of Energy as the procuring agency in the nuclear power programme

whilst the second designates Eskom.

[69] In these circumstances, contend the applicants, the 2016 determination is irrational
or based on material errors of law or fact, thereby violating the principle of legality. In
response, the respondents contend that this ground of review is based on no more than
semantics since the 2016 determination was in substance an amendment and was

intended and accepted as such by the Minister and NERSA respectively.

[70] This line of argument does not, however, take into account the consequences of
this Court finding that the 2013 determination was unconstitutional and invalid. In that

event, the earlier determination was valid ab initio i.e. a nullity from the outset and could

21 Round Robin Resolution n 20 p 1570 para 6.1.
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not be amended.”* This principle was confirmed by the Constitutional Court in Kruger v
President of the Republic of South Africa® which dealt with a proclamation issued by the
President which the High Court had held to be null and void and of no force and effect.
The President issued a second proclamation in substitution for the first in order to correct

a bona fide and acknowledged error in the first and was worded as ‘amending’ the first

proclamation.

[71] The Cowrt found that the first proclamation was objectively irrational and
therefore regarded as a nullity from the outset. It found further that whilst the President
could have withdrawn it before it came into force he did not have the power to amend it
inasmuch as it was void from its commencement and thus could not be amended. In so
finding the Court dismissed an argument that the second proclamation should be judged

on its substance and not on its form, Skweyiya J stating in this regard:

‘While I support in general the principle that substance should take precedence over

form, that principle must yield in appropriate cases to the rule of law’ 2
Accordingly, if notwithstanding that the 2016 sec 34 determination does not purport to be
an amendment of the 2013 determination, it in fact was, and given the finding that the
2013 determination was invalid and unconstitutional, the 2016 determination is also

invalid as an impermissible attempt to amend a nullity.

[72] I understand the respondents to also advance the argument that the 2016
determination impliedly repealed the 2013 determination. However, as the applicants

point out, it does not purport to repeal the 2013 determination and neither NERSA nor

% C Hoexter Administrative Law in South Africa 2™ ed (2012} at p 547: An invalid act, being a nullity, cannot be
ratified, “validated” or amended’.

232009 (1) SA 417 (CC) para 61 - 64.

2 Kruger n 23 para 62,
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the Minister claim that they intended to repeal the 2013 determnination, which remains

gazetted.

[73]  On the assumption that the 2013 and 2016 sec 34 determinations (or at least part
thereof) remain valid, their co-existence is in my view, highly problematic. What is the
reader or interested member of the public to make of them? Are there two procurement
agencies i.e. both Eskom Holdings (SOC) Limited and the Department of Energy? To
whom may the electricity generated from the 9.6 GW of nuclear energy be sold? Are
there no constraints in this regard (as per the 2016 determination) or must it only be sold
to Eskom Holdings (SOC) Limited (as per the 2013 determination)? What is the role of

the procurer? Is it as set out in para 6 of the 2013 determination or does it remain

unspecified, as per the 2016 determination?

[74] Possible answers to these questions can be advanced but the lack of certainty and
the need for conjecture is inimical to the rule of law. Although vagueness is not specified
in PAJA as a ground of review, under the common law such a ground appears to have
been recognized under the new constitutional dispensation.” This ground requires
administrative action to be reasonably capable of meaningful construction for it to be
valid although absolute clarity is not required.” In any event the grounds of review set
out in PAJA are not exhaustive, sec 6(2)(i) being a catch-all provision providing that

administrative action may be reviewed on other than the listed grounds if it is ‘otherwise

unconstitutional or unlawful’.

[75]1 Given the mutual inconsistency of the 2013 and 2016 sec 34 determinations, and

the failure of the latter to expressly withdraw or amend the earlier determination, I

2 See in this regard SARFU n 4 para 227-231.
2 Durban Add-Venures Lid v Premier, KwaZulu-Natal, and Others (No 2) 2001 (1) SA 389 (N) at 400C-D.
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consider that the 2016 determination was irrational and must be set aside on this basis as

an independent ground of review.

SUBSTANTIVE CHALLENGES TO THE 2016 SECTION 34 DETERMINATION

[76] The applicants also challenge the 2016 determination on various substantive
grounds, contending that the Minister’s decision was irrational and/or unreasonable and
taken without regard to relevant considerations or with regard to irrelevant
considerations. These attacks are largely based on what the applicants contend was the
Minister’s and NERSA’s reliance on the outdated IRP2010 and the designation of Eskom
as the procurer, apparently because it refused to give its consent to allow the Department
of Energy to procure on its behalf. Given the finding that the 2016 determination falls to
be reviewed and set aside both by reason of NERSA’s failure to hold any public

participation process and for its inherent irrationality, I consider it necessary to consider

only one of these substantive grounds.

(77] The ground in question is directed at NERSA’s role in concurring with the 2016
determination and the basis of the challenge is that the key reason for NERSA giving its
concurrence was that it believed that it would be ‘mala fides’ for it not to concur in the
Minister’s proposed determination. This contention was based on an extract from
NERSA'’s round robin resolution approving its concurrence in the Minister’s proposed
determination by the acting CEO of NERSA on 8 December 2016 and reads in part as
follows:*’
2.1  Background

2.1.4  The Minister has proposed an amendment to the determination regarding the

Department of Energy as the procuring agency and to be replaced by Eskom. The

%7 Round Robin Resolution n 20 p 1568-1570.



2.2

2.2.1

2.3

2.3.1

P = 9

2.4

2.4.1

6.1

6.2

FP-JGZ-1477

37

amendment of the determination cannot be complete without the concurrence of

the Energy Regulator therefore the Minister is requesting the Energy Regulator to

CONCUF,

Issues

Without a decision by the Energy Regulator on the proposed amendment, the

determination will not be in compliance with the Act and can negatively impact

on the nuclear procurement programme.

Problem Statement

Without the Energy Regulator decision to concur with the proposed amendment,

the nuclear procurement programme can be negatively affected.

Considering that the proposed amendment is on a determination that the Energy
Regulator has already concurred (sic), it can be viewed as mala fide for the

Energy Regulator to delay or refuse to concur with the proposed amendment by

the Minister.

Motivation

The proposed amendment is procedurally and legally valid at (sic) the Energy
Regulator can concur and bring finality 1o the implementation of the nuclear

procurement programine.

RECOMMENDATIONS
It is recommended that Electricity Subcommittee approve the:

Concurrence with the proposed amendment by the Minister in relation to clause 5

of the Energy Regulator decision of 26 November 2013,

The amendment of the decision of the Energy Regulator of 26 November 2013.’
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[78] It was submitted on behalf of the applicants that the key reason for NERSA giving
its concurrence was that it believed that it would be ‘mala fides ’ for it not to concur or,
put differently, on the basis that since it had previously concwrred some three years
earlier in the 2013 sec 34 determination, it was under an obligation to approve the
amendment or be seen to be acting ‘mala fides’. However, the applicants contend, there
was no legal or factual basis for any understanding that it would be ‘mala fides’ for
NERSA not to concur. The 2016 sec 34 determination was, as was the 2013
determination, a culmination of the exercise of a discretionary statutory power vested in
NERSA irrespective of whether it was an amendment of the prior sec 34 determination or
not. In terms of sections 9 and 10 of NERA, NERSA was required, in exercising its
discretion and its duty to decide whether to concur or not, to form an independent
judgment and was not bound by its past concurrence in the 2013 determination. NERSA
was not required to accept that the Minister’s proposed determination was correct or
appropriate particularly since three years had passed since it had concurred in the 2013
determination and thus underlying circumstances may well have changed. It bears
repeating that sec 9(c) of NERA provides that the members of the Energy Regulator must

‘act independently of any undue influence or instruction’.

[79] In the absence of any further explanation by NERSA as to why it took its decision
to concur, and bearing in mind that the terms of NERSA’s resolution was clearly an
attempt to comply with sec 10(1)(f) of NERA i.e. ‘to explain clearly its factual and legal
basis and the reasons’ for its concurrence, these expressed reasons must be accepted. On
its own version, NERSA’s concern was that it would be seen as acting mala fides if it did
not concur with the Minister’s proposed determination and this was one of its prime, if

not the primary reason, for its decision. In these circumstances the applicants have, in my
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view, established that NERSA’s concurrence was predicated on a material error of law or

fact and/or that it failed to act independently, as required by NER A.

THE IGA’S
[80] Two further issues to be determined in this matter are:

1.  Whether the President and the Minister violated the Constitution when
deciding to sign and then table the 2014 Russian IGA in relation to nuclear

issues under sec 231(3) of the Constitution rather than sec 231(2)?

2. Whether the Minister violated the Constitution in tabling the US and South
Korean IGA’s in relation to nuclear cooperation 20 years and almost five

years respectively after they had been signed?

[81] Against the factual background set out in para 21 above, T deal firstly with the
question of whether the Russian IGA was properly tabled under sec 231(3) of the
Constitution. In relation to this IGA the applicants seek an order declaring:
1. the President’s decision to authorise the Minister’s signature, and the
Minister’s decision to sign, and;
2.  the Minister’s decision to table the IGA under sec 231(3), (rather than sec

2312,

unconstitutional and invalid, and reviewing and setting aside these decisions.

[82] This relief is sought on the basis that the Russian IGA contains binding
commitments in relation to nuclear procurement when no sillnilar commitments were
made in the IGA’s concluded with other governments in relation to nuclear cooperation
and it should therefore have been tabled under sec 231(2) in order to give Parliament an

opportunity to consider whether to approve the agreement. The contents of the Russian

IGA will be discussed below.
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[83] As mentioned earlier in response to the applicants’ case, the respondents raise a
number of preliminary points, namely non-joinder of the foreign governments, the
alleged mon-justiciability of the IGA’s and the applicants alleged lack of standing to
challenge the manner of tabling the IGA’s in terms of sec 231 of the Constitution. On the
merits, the respondents contend that failing the upholding of any of these preliminary
points the Russian IGA is, upon a proper interpretation, not a ‘procurement contract’
with immediate financial application and falls within the category of a ‘fechnical,
administrative or executive agreement’ as envisaged by sec 231(3) of the Constitution,

thus not requiring ratification or accession, and was therefore properly tabled.

[84] Section 231 of the Constitution deals with international agreements and provides,

in part, as follows:

(1)  The negotiating and signing of all international agreements is the responsibility

of the national executive.

(2)  Aninternational agreement binds the Republic only gfter it has been approved by
resolution in both the National Assembly and the National Council of Provinces,

unless it is an agreement referred to in subsection (3).

(3)  An international agreement of a technical, administrative or executive nature, or
an agreement which does not require either ratification or accession, entered into
by the national executive, binds the Republic without approval by the National

Assembly and the National Council of Provinces, but must be tabled in the

Assembly and the Council within a reasonable time.

(4) Any international agreement becomes law in the Republic when it is enacted into
law by national legislation; but a self-executing provision of an agreement that

has been approved by Parliament is law in the Republic unless it is inconsistent

with the Constitution or an Act of Parliament.

(5)
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NON-JOINDER

[85] The respondents maintain that the foreign contracting states — Russia, the United
States of America and South Korea — are ‘essential parties’ which have a direct and
substantial interest in any orders which the Court might make and which thus cannot be
made or carried into effect without prejudicing such parties. They contend further that the
relief sought in relation to the Russian IGA is in substance an order to invalidate it by
nullifying the conduct of the South African government in entering therein. As regards
the US and South Korean IGA’s, the respondents contend that the order sought by the
applicants declaring the manner of their tabling unconstitutional and unlawful and
reviewing and setting these tabling decisions aside, is also in substance an attempt to

invalidate the two treaties and thus by the same token these two governments are also

necessary parties.

[86] Our law recognises a limited right to object to non-joinder, the limits of which

were defined as follows by Brand JA:%®

‘The right to demand joinder is limited to specified categories of parties such as Jjoint
owners, joint contractors and pariners, and where the other party(ies) has (have) a direct

and substantial interest in the issues involved and the order which the court might make.’

[87] A full bench of this Court has held that:

It is well established that the test whether there has been non-joinder is whether a party
has a direct and substantial interest in the subject-matter of the litigation, that is, a legal

interest in the subject-matter which may be prejudicially affected by the judgment or the

order.’”
[88] In the present matter, leaving aside the relief relating to the Minister’s signature of

the agreement, no order is sought against any foreign government, the Court being asked

2 Burger v Rand Water Board and Another 2007 (1) SA 30 (SCA) para 7.
» Tlouamma and Others v Speaker of the National Assembly and Others 2016 (1) SA 534 (WCC) para 159.
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rather to determine whether the Minister’s actions in terms of sec 231 of the Constitution
were lawful, as a matier of domestic law. The Minister’s obligations to act
constitutionally and in accordance with sec 231 are owed to the citizens of this country
and not to foreign governments. Seen from this perspective none of the foreign
governments that are party to the IGA’s have any direct and substantial legal interest, as a
matter of South African domestic law, in the constitutionality of the Minister’s actions.
This view is borne out by recent decisions of our courts which have never required the
joinder of foreign governments even where the judicial review of the executive’s exercise

of its domestic powers related to affairs with a foreign government.

[89] In President of the Republic of South Africa and Others v Quagliani,*® the
Constitutional Court was required to determine the validity of the government’s actions
in entering into an international agreement in relation to extradition with the USA in
circumstances where it had been alleged that the agreement had not been validly entered
into because the President had delegated his own responsibility in that regard to members
of his cabinet. The Court ultimately held that the government had acted lawfully in
entering into the international agreement but it was noteworthy that the United States
government was not a party to the litigation and there was no suggestion that it should be,
merely because the constitutional validity of the South African government’s action in

entering into the international agreement was to be determined.

(90] Furthermore, our courts have never required a joinder of foreign governments in

cases involving challenges to the legality of executive conduct which directly implicated

¥ 2009 (2) A 466 (CC).
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foreign governments.’! In my view, it is a misnomer on the part of the respondents to
state that the applicants seek orders to ‘invalidate’ any international agreements. The
relief sought by the applicants is, at its broadest, a declaration that the decisions by the
Minister and the President in signing, approving and tabling the IGA’s before Parliament
were unconstitutional and mvalid, this as a matter of domestic constitutional law. Section
172(1)(a) of the Constitution places an obligation on the courts to declare any law or
conduct inconsistent with the Constitution invalid to the extent of its inconsistency. The
Court has not been asked to determine whether the IGA’s are valid as a matter of
international law at the international level. In the circumstances the relevant foreign
governments have, as a matter of South African law, no legal interest in the domestic
constitutionality of the actions of the South African government. It is not surprising
therefore that the respondents were unable to cite any direct authority for the pr(;position
that a foreign government should be joined in a matter such as the present. Instead they

rely only on the authorities relating to the validity of domestic contracts enforceable as a

matter of South African law.

[91] In the circumstances of this matter I consider that there is no need to join the

foreign states and therefore the joinder point has no merit.

DO THE APPLICANTS HAVE STANDING?
[92] The respondents contend that the applicants have no standing to claim any relief

in relation to the tabling of the Russian IGA since, if the incorrect tabling procedure has

3 See in this regard Mohamed and Another v President of the Republic of South Africa and Others (Society for the
Abolition of the Death Penalty in South Africa and Ancther Intervening) 2001 (3) SA 893 (CC); Kaunda and Others
v President of the Republic of South Africa and Others 2005 (4) SA 235 (CC); Geuking v President of the Republic
of South Africa and Others 2003 (3) SA 34 (CC); National Commissioner of Police v Southem African Human
Rights Litigation Centre and Another 2015 (1) SA 315 (CC); Krok and Another v Commissioner, South African
Revenue Service 2015 (6) SA 317 (SCA); and Minister of Justice and Constitutional Development and Others v

Southern African Litigation Centre and Others 2016 (3) SA 317 (SCA).
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been utilised, this is a matter for Parliament to take up with the Minister. By implication
this contention extends also to the relief sought in relation to the US and South Korean
IGA’s. If this proposition were correct one might expect that the Speaker of the NA and
the Chairperson of the NCOP would enter these proceedings and assert that point of view

but instead neither opposes the relief sought in this regard.

[93] Whilst it is correct that in terms of sec 92 of the Constitution, members of the
cabinet, which includes the President, are accountable collectively and individually to
Parliament for the exercise of their powers and the performance of their functions, it does
not follow that the applicants lack standing in relation to these issues, either acting in
their own interests or in the public interest. The first applicant, Earthlife Africa-
Johannesburg, is a non-governmental, non-profit voluntary association having the power
to sue and be sued in its own name. The second applicant is a registered public benefit
and non-profit organisation and both brought this application in terms of sec 38 of the

Constitution in their own right and in the public interest as contemplated by sec 38(d).

[94] Sectton 38 deals with the enforcement of rights and, insofar as it is material, reads

as follows:
38 Enforcement of rights

Anyone listed in this section has the right to approach a competent court, alleging
that a right in the Bill of Rights has been infringed or threatened, and the court

may grant appropriate relief, including a declaration of rights. The persons who

may approach a court are —
(a) anyone acting in their own interest;

®) ...

(c) anyone acting as a member of, or in the interest of, a group or class of

Persons;
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{d) anyone acting in the public interest; and

(e} an association acting in the interest of its members.’

[95] It has been held that the provisions of sec 38 ‘introduces a radical departure from
the common law in relation to standing. It expands the list of persons who may approach

a court in cases where there is an allegation that a right in the Bill of Rights has been

infringed or threatened ..."**

[96] Section 19 of the Bill of Rights guarantees every citizen certain political rights.
Many of these rights find fulfilment in the representation of such citizens in Parliament
which, in terms of sec 42(2) of the Constitution, consists of the NA and the NCOP.
Section 42(3) provides that the NA ‘is elected to represent the people to ensure
government by the people under the Constitution’. On these grounds alone, I consider
that parties other than Parliament or members of Parliament have a legitimate interest in

the question of whether IGA’s have been properly tabled in Parliament in terms of the

Constitution.

[97] In making their argument the respondents placed reliance on Metal and Allied
Workers Union and Another v State President of the Republic of South Africa and
Others™ where the court dealt with a challenge to certain emergency regulations made in
terms of sec 3 of the Public Safety Act, 3 of 1953 which had been promulgated in the
government gazette but not tabled in Parliament within 14 days of promulgation as
required by the Act. Didcott J, on behalf of the full bench, held that the purpose of tabling
was to inform members of Parliament and therefore conceived for the benefit of, and

enforceable by, no one but such members. However, apart from the fact that this

3 Kruger n 23 paras 20-23,
33 1986 (4) SA 358 (D).
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judgment obviously predates the new constitutional dispensation, the court took this view

‘with some hesitation’, recognising the force of the argument to the contrary.?*

[98] In any event the Constitutional Court has now repeatedly confirmed the broad
grounds of standing in relation to constitutional challenges, including those relating to
executive action.’> Furthermore, the fact that the executive is accountable to Parliament
in relation to the exercise of its power does not detract from the principle that the exercise
of all public powers must be constitutional, comply with the principle of legality and that
these powers are subject to judicial review at the instance of the public. This was well
illustrated by Economic Freedom Fighters v Speaker, National Assembly and Others®
where Parliament and the President’s failure to fulfil a constitutional obligation was
vindicated at the instance of a political party. As was contended on behalf of the
applicants, any action by the President and the Minister in violation of the Constitution
are matters of legal interest to the public and to applicants representing that interest and

are not merely a concern of Parliament,

[99] Finally, as the Constitutional Court has held, it is the courts that must ultimately
determine whether any branch of government has acted outside of its powers. This was
made clear by the following dictum of Moseneke DCJ on behalf of the Constitutional
Court in International Trade Administration Commission v SCAW South Africa (Pty)
Lid*:

‘In our constitutional democracy all public power is subject to constitutional control

Each arm of the state must act within the boundaries set. However, in the end, courts

must determine whether unauthorised trespassing by one arm of the state into the

34 Ibid at 364C-D.,

35 Kruger n 23 paras 20 — 23,

362016 (3) SA 580 (CC) paras 22-24,
372012 (4) SA 618 (CC) para 92.
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terrain of another has occurred. In that narrow sense, the courts are the ultimate
guardians of the Constitution. They do not only have the right 1o intervene in order to

prevent the violation of the Constitution, they also have the duty to do so.”

[100] In short, if the challenge to the constitutionality of the procedure whereby the
relevant IGA’s have been placed before Parliament has merit, such conduct must be
declared unconstitutional irrespective of at whose behest this relief is sought. In the
circumstances, I find that the applicants have standing both in their own right and in the

public interest to challenge the constitutionality of the tabling of the relevant IGA’s.

IS THE RUSSIAN IGA JUSTICIABLE?

(101] The respondents contend that the Russian IGA, being an international agreement,
is not or should not be justiciable by a domestic court, which may not even interpret or
construe such an agreement nor may it determine the legal consequences arising
therefrom. In doing so they rely primarily on the authority of Swissborough Diamond
Mines (Pty) Ltd and Others v Government of the Republic of South Africa and Others™
where it was held that a domestic court may not interpret or construe an international

agreement nor determine the true agreement allegedly concluded between South Africa

and another sovereign state.

[102] The role of the international treaty in Swissborough appears to have been quite
different to that in the present matter. The plaintiffs had instituted action against the
defendants, the first of which was the South Africa government, arising out of an alleged
interference with certain mining rights held by the plainiiffs in Lesotho. The alleged
interference related to the implementation of a treaty between the South African

government and Lesotho’s government which provided for the Lesotho Highlands Water

381999 (2) SA 279 (T) at 329J-330C.



FP-JGZ-1488

43
project. It became necessary for the court to decide whether the determination of the true
agreement between the South Africa government and the Lesotho government, as an
international law agreement between two sovereign states and not incorporated into
South African municipal law, was a justiciable issue. The rationale for the court’s
approach was that it would have to be a very particular case, even if such a case could
exist, that would justify a court interfering with a foreign Sovereign. However, the court
did find that it could take cognisance of the agreements between the governments of the
two countries as well as the contents thereof as facts. The court was unwilling, however,
to take decisions in regard to the alleged unlawful conduct of the government of Lesotho,
the control of the government of Lesotho, and its relationship with the South African
government. It found, as far as the latter was concerned, that there could be little doubt

that this was not an area for the judicial branch of government.

[103] The situation in the present matter is quite different inasmuch as the scope of the
enquiry into the Russian IGA is limited to a determination of whether it should have been
tabled in Parliament in terms of sec 231(2) or 231(3) of the Constitution. There are a
number of reasons why, at least for this limited purpose, the Russian IGA cannot be
regarded as non-justiciable. Firstly, the conclusion and tabling of an international
agreement before Parliament in terms of either sec 231(2) or 233 of the Constitution is an
exercise of public power and the Constitutional Court has made clear that all such
exercises of public power are justiciable in that they must be lawful and rational. These
include exercises of public power relating to foreign affairs.? Secondly, should an
international agreement be tabled incorrectly under sec 231(3) rather than sec 231(2) the

review of any such decision can be seen as upholding rather than undermining the

¥ See Kaunda and Others v President of the Republic of South Africa and Others 2005 (4) SA 235 (CC) para 78.



FP-JGZ-1489

49

separation of powers. The separate but interrclated roles of the executive and the

legislature in relation to international agreements were clarified by Ngcobo CJ in

Glenister v President of the Republic of South Africa and Others®© as follows:

[89] The constitutional scheme of s 231 is deeply rooted in the separation of powers, in

{951

particular the checks and balances between the executive and the legislature. It
contemplates three legal steps that mmay be taken in relation to an international
agreement, with each step producing different legal consequences. First, it
assigns to the national executive the authority to negotiate and sign international
agreements. But an international agreement signed by the executive does not
autoratically bind the Republic, unless it is an agreement of a technical,

administrative or executive nature. To produce that result, it requires, second, the

approval by resolution of Parliament.

To swmmarise, in our constitutional system, the making of international
agreements falls within the province of the executive, whereas the ratification and
the incorporation of the international agreement into our domestic law fall within
the province of Parliament. The approval of an international agreement by the
resolution of Parliament does not amount to its incorporation into our domestic
law. Under our Constitution, therefore, the actions of the executive in negotiating
and signing an international agreement do not result in a binding agreement.

Legislative action is required before an international agreement can bind the

Republic.’

[104] Accepting that the constitutionality and lawfulness of the exercise of powers under

sec 231(2) or (3) of the Constitution by the President and the Minister is justiciable, then

clearly a review of the lawfulness and rationality of the exercise of those powers may

well require a court to consider the content of the relevant international agreement. It

would not be possible for a court to determine whether or not a particular IGA should

have been tabled under sec 231(2) or 231(3) of the Constitution without it having regard

42011 (3) SA 347 (CC).
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to the nature and contents of that agreement. If this Court were to be precluded from
having regard to the contents of the Russian IGA for the limited purposes of determining
whether it should have been tabled under sec 231(2) or 231(3) of the Constitution, this
would render nugatory its power to subject the executive’s conduct to constitutional
scrutiny. An argument to the contrary was rejected by the Constitutional Court in

Mohamed v the President of the Republic of South Africa.*!

[105] For these reasons I consider that not only is it permissible for this Court to
interpret the Russian IGA to determine its proper tabling procedure and whether the
Minister acted unconstitutionally or not, but it is the Court’s duty to do so. I find

therefore that the respondents’ contention that the Russian IGA is non-justiciable is

without merit.

THE TERMS OF THE RUSSIAN IGA

[106] In broad outline the applicants’ case is that the Russian IGA contains binding
commitments in relation to nuclear procurement, including providing the Russian
Federation with an indemnification, which takes the IGA well outside the category of
those of a ‘7echnical administrative or executive nature’ requiring only tabling in the NA
and the NCOP within a reasonable time to bind the country. They contend further that the
terms of the Russian IGA are much more far-reaching than those in any of the
comparable IGA’s relating to nuclear cooperation that were either tabled before
Parliament at the same time or earlier. The applicants contend that as a result it was
irrational for the President to approve the signature of the Russian IGA and for the

Minister to sign it. They contend further that, at the very least, the Russian IGA should

HMohamed n 32 paras 70 and 71.



FP-JGZ-1491
51
have been tabled under sec 231(2) of the Constitution, thereby requiring Parliamentary

approval.

[107] For their part the respondents contend that should the Court find that the Russian
IGA is indeed justiciable or not, a subject for the exercise of judicial restraint, it is not a
procurement contract of any sort but an ‘international framework agreement for
cooperation between sovereign states’. They submit that the Russian IGA makes it clear
that it is a bilateral international agreement providing for cooperation between two
sovereign states and is not, nor was it ever intended to be, a binding agreement in relation
to the procurement of new nuclear reactor plants from a particular country; the only

purpose for such cooperation being the creation of conditions in which the establishment

of a self-sufficient nuclear programme can be pursued.

[108) Turning to the contents of the Russian IGA certain key provisions stand out:

1. Both the overall description of the agreement and the preamble refer to the

establishment of a ‘strategic partnership’ in the field of nuclear power and

industry between the two countries;

2. The preamble records by way of background, furthermore ‘the intentions of the
Government of the Republic of South Africa for the implementation of a large-
scale national plan for the power sector development, involving the
construction by 2030 of new nuclear power plant (hereinafter referred to as

“NPP”) units in the Republic of South Africa’,

3. The preamble concludes with a reference to the “Yegal fixation’ of the strategic

partnership in the field of nuclear power before setting out the terms of the

agreement.

4. Article 1 provides that the agreement ‘creates the foundation for the strategic
partnership in the fields of nuclear power and industry... aimed ar the

successful implementation of the national plan for the power sector
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development of the Republic of South Africa...". It is noteworthy that none of

the other IGA’s make reference to the agreements creating a ‘strafegic

partnership’.
3. Article 3, using peremptory language, provides that:

“The Parties shall create the conditions for the development of strategic cooperation

and partnership in the following areas:

i. development of a comprehensive nuclear new build program for peaceful uses in
the Republic of South Africa, including enhancement of key elements of nuclear

energy infrastructure ...;

il. design, construction, operation and decommissioning of NPP units based on the
VVER reactor technology in the Republic of South Africa, with total installed
capacity of about 9.6 GW;

iii. design, construction, operation and decommissioning of the milti-purpose

research reactor in the Republic of South Africa. ...’

It is common cause that the VVER reactor technology is unique to Russia.
6. Article 4 of the agreement is noteworthy for its specificity and detail, providing:

‘1. The Parties collaborate in areas as outlined in Article 3 of this Agreement which
are needed for the implementation of priority joint projects of construction of two
new NPP units with VVER reactors with the total capacity of up to 2,4 GW at the
site selected by the South African Party (either Koeberg NPP, Thyspunt or
Bantamsklip) in the Republic of South Africa and other NPP units of total
capacity up to 7,2GW at other identified sites in the Republic of South Africa and
construction of a multi-purpose research reactor at the research centre located at
Pelindaba, Republic of South Africa. The mechanism of implementation of these
priority projects will be governed by separate intergovernmental agreements, in
which the Parties shall agree on the sites, parameters and instalied capacity of
NPP units planned to be constructed in the Republic of Sowth Africa.’ [my

underlining]
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7. Article 6.1 provides for the establishment of a Joint Coordination Committee %o

provide guidance, 1o coordinate and to control the implementation of this

Agreement’.

8. Article 6.4 provides as follows:
In three years of entry into force of this Agreement the co-chairs of the Joint
Coordination Committee shall make comprehensive review of the progress in the
implementation of this Agreement and provide appropriate recommendations to the

Compertent Authorities of the Parties regarding further implementation of this

Agreement’.

9. Article 7 provides that:
‘Cooperation in areas as outlined in Article 3 of this Agreement, will be governed by
separate agreements between the Parties, the Competent Authorities’ and goes on to
state ‘(t}he Competent Authorities of the Parties can, by mutual consent, involve
third countries’ organizations for the implementation of particular cooperation areas

in the framework of this Agreement.’
It was contended on behalf of the applicants that the latter part of this clause would
appear 1o preclude, absent Russia’s consent, a situation where at least some of the

proposed nuclear power plants are constructed or operated by other countries in

addition to Russia.

10. Article 9 provides as follows:

‘For the purpose of implementation of this Agreement the South African Party will
Sacilitate the provision of a special favourable regime in determining tax and non-tax
payments, fees and compensations, which will be applied to the projects implemented
in the Republic of South Africa within the areas of cooperation as outlined in Article

3 of this Agreement, subject to its domestic legislation’.
This commitment by the South African government to afford Russia a favourable
tax regime in relation to the construction of new nuclear power plaats is not to be

found in any other IGA under consideration.
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On behalf of the applicants it was contended that in terms of Article 15 the
government of the Republic of South Africa agreed to incur liability arising out
of any nuclear incident occurring in relation to any nuclear power plant to be
constructed in terms of the agreement, or agreements arising therefrom, and
also provides an indemnification to Russia and its entities from any ensuing

liability. Insofar as it is relevant, Article 15 reads:

1. The authorized organization of the South African Party ar any time at all
stages of the construction and operation of the NPP units and Multi-purpose
Research Reactor shall be the Operator of NPP units and Multi-purpose
Research Reactor in the Republic of South Africa and be fully responsible
Jor any damage both within and outside the territory of the Republic of

South Africa caused to any person and property as a result of a nuclear
incident ... and also in relation with a nuclear incident during the
transportation, handling or storage ... of nuclear fuel and any contaminated
materials ... both within and outside the territory of the Republic of South
Africa. The South African Party shall ensure that, under no circumstances
shall the Russian Party or its authorized organization nor Russian
organizations authorized and engaged by their suppliers be liable Jfor such
damages as to the South African Party and its Competent authorities, and in

front of its authorized organizations and third parties.’
It is unnecessary to analyse in detail the structure of liability indemnification
which this Article provides. Its suffices to state that it clearly has potentially far-
reaching financial implications for the South African government or state
agencies, quite apart from any persons or instances which may be involved in a

nuclear incident.

Article 16 provides for all disputes arising from the interpretation or
implementation of the agreement to be settled ‘amicably’ by ‘consultations or

negotiations through diplomatic channels’. Significantly, it provides that (in
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case of any discrepancy between this Agreement and agreements (contracts),
concluded under this Agreement, the provisions of this Agreement shall
prevail’. This provision appears to make it clear that the Agreement is to take

precedence over any subsequent agreement, underscoring the importance of its

provisions.

Article 17 provides in part as follows:
‘This Agreement shall enter into force on the date of the receipt through diplomatic
channels of the final written notification of the completion by the Parties of internal

government procedures necessary for its entry into force’.

It provides further that the agreement shall remain in force for a period of 20
years and thereafter be renewed automatically for a period of 10 years unless
terminated by either party giving one year written notice thereof. Article 17.4
provides, significantly, ‘(¢)he termination of this Agreement shall not affect the
rights and obligations of the Parties which have arisen as a result of the
implementation of this Agreement before its termination, unless the Parties
agree otherwise’ and further provides that its termination ‘shall not affect the
performance of any of the obligations under agreements (contracts) which arise
during the validity period of this Agreement and are uncompleted at the moment

of such termination, unless the Parties agree otherwise’,

Apart from the tone and content of these provisions, which speak for

themselves, as a whole they illustrate that three hallmarks of the Agreement are its degree

of specificity, the frequent use of peremptory language and the scope and importance of

key elements which form the bedrock of the Agreement. All these factors combine to
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suggest a firm legal commitment by the contracting parties to the ‘strategic partnership’
which the Agreement establishes between the two countries, as well as in relation to the
future, steps and developments which the far-reaching Agreement clearly foreshadows.
Although it is clear that the Agreement could or will be followed by further agreements,
the importance and permanence of many of its provisions are, in my view,

unmistakeable.

[110] It may well be difficult to delineate the precise line between an agreement relating
to the procurement of new nuclear reactor plant as distinct from one dealing with
cooperation towards this end. In my view, however, seen as a whole, the Russian IGA
stands well outside the category of a broad nuclear cooperation agreement and, at the
very least, sets the parties well on their way to a binding, exclusive agreement in relation

to the procurement of new reactor plants from that particular country.

[111] It would appear that the competent authorities under the agreement, the
Department of Energy and Rosatom, laboured under a similar apprehension when, the
day after the Agreement was concluded, they issued a joint press statement announcing
that the ‘Agreement lays the foundation for the large-scale nuclear power plants (NPP)
procurement and development programme of South Africa based on the construction in
RSA of new nuclear power plants with Russian VVER reactors with total installed
capacity of up to 9,6 GW (up to 8 NPP units)” which would be ‘the first NPPs based on
the Russian technology to be built on the African continent. ¥ Be that as it may, whatever
its true nature the Russian IGA is, in my view, clearly more than a mere ‘famework’ or

non-binding agreement as contended by the respondents.

42 Media Releasen 1 p 131,
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[112] The conclusion which I have reached in this regard is reinforced by a comparison
of the 2014 Russian IGA with the 2004 Russian IGA and each of the other IGA’s tabled
in June 2015, The 2004 Russian IGA contains no liability or indemnification clause in
relation to the construction and operation of nuclear power plants indemnifying the
Russian government or its agencies from any damages and placing responsibility on the
South African government both within and outside the country. Nor is there firm
commitment, let alone any reference, to the construction of new nuclear plants based on
Russian reactor technology. Likewise there is no prohibition, save with the consent of
Russia, on involving third countrics® organisations in the construction, operating or
decommissioning of nuclear power plants. The 2004 IGA contains no undertaking by the
South African government to facilitate a special tax regime applying to the construction
and operation of new nuclear power plants in South Africa. Nor is there any provision
envisaging the conclusion of further ‘agreements (contracis)’ under the 2004 IGA or that
its provisions would prevail over the terms of later contracts. The presence of the above-
mentioned terms in the 2014 Russian IGA begs the question why it was concluded when

a general nuclear cooperation agreement, concluded in 2004, already existed.

THE CORRECT PROCEDURE TO RENDER THE RUSSIAN IGA BINDING

[113] The structure of and rationale behind sec 231 of the Constitution has been
addressed by academic writers. Professor Dugard has commented that ‘the practice of the
government law advisors is to treat agreements ‘of a routine nature, flowing from daily
activities of Government departments’ as not requiring parliamentary approval, Where,

however, there is any doubt the agreement is referred to Parliament’.*? Professor Botha,

3 J Dugard International Law - A South African Perspective 4® ed (2011) p 417.
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# noting that the Constitution is silent on the question of who makes the classification as
to whether an IGA is to be tabled under sec 231(2) or (3), comments as follows:
‘Current practice is that the determination of whether a treaty falls under section 231 {3)
and therefore does not require parliamentary approval, vests in the line-function minister
within whose portfolio the subject matter of the treaty falls. This decision must be taken
in conjunction with the law advisors of the Departments of Justice and Foreign Affairs..*s

However, Professor Botha expresses his reservations about the wisdom of this practice

insofar as the party negotiating the ireaty also decides upon its classification for tabling
purposes.

[114] I agree with the argument made on behalf the applicants that sec 231 and, in
particular, the interplay between sec 231(2) and 231(3), must be interpreted in order to
give best effect to fundamental constitutional values and so as to be consistent with the
constitutional scheme and structure.*® The tabling of an IGA under sec 231(3) permits the
executive to bind South Africa to an agreement without parliamentary approval or the

public participation that often accompanies any such parliamentary approval process.

4 N Botha ‘Treaty making in South Africa: A reassessment’ (2000) 25 South African Yearbook of International
Law 69 p 77-78.

“ Professor Botha goes on to state at p 77 that: ‘Ideally, this decision should lie outside of the party negotiating the
treaty. Without in any way impugning the integrity of these decision-makers, one must question the wisdom of u
process in terms of which the party who negotiated a treaty at the same time decides on its nature and therefore on
the way in which it will be dealt with by parliament. There is, after all, a considerable difference between an
agreement being subjected to parliamentary approval (with the possibility of rejection which this process holds) and
the mere tabling of a provision in both houses which, although allowing an opportunity for debate and criticism, is
in the final instance no more than a process of notification of a fait accompli. The provisions of sec 231(2) imply a
democratisation of the treaty process unprecedented in South African law before 1993, In terms of this section, the
individual cirizen has, through parliamentary representation, at least as much say in what treaties will bind the
Republic as he or she has in what laws will govern his or her life. It would appear that by failing to specify the
instance which must decide on the nature of a treaty, section 231(3) holds the potential for the manipulation of the
system and the undermining of this democratisation in a very real sense.’

6 See Matatiele Municipality and Others v President of the RSAand Others (No 2} 2007 (6) SA 477 (CC) para 36-
37 where Ngcobo J stated, ‘Our Constitution embodies the basic and fundamental objectives of our constitutional
democracy. [ ...} Individual provisions of the Constitution cannot therefore be considered and construed in isolation.
They must be construed in a manner that is compatible with those basic and fundamental principles of our
democracy. Constitutional provisions must be construed purposively and in the light of the Constitution as a whole.
[...] Any construction of a provision in a constitution must be consistent with the structure or scheme of the

Constitution.’
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Limiting those international agreements which may be tabled under sec 231(3) to a
limited subset of run of the mill agreements (or as Professor Dugard puts it, agreements
of a routine nature, flowing from daily activities of government departments’) which
would not generally engage or warrant the focussed attention or interest of Parliament
would give optimal effect to the fundamental constitutional principles of the separation of
powers, open and accountable government, and participatory democracy. For the reasons

given earlier the Russian 1GA is, in my view, certainly not an agreement of a routine

nature.

[115] The treatment of the Russian IGA by the State Law Advisor (International Law)
(and presumably the drafter or co-drafter of the IGA) also casts light on the issue of the
correct procedure to be followed in laying it before Parliament. In an explanatory
memorandum which served before the Minister and the President, the senior State Law
Advisor concluded: ‘The Agreement falls within the scope of section 231(2) of the
Constitution and Parliamentary approval is required’. The Minister’s decision not to act
in accordance with this view but rather to table the Russian IGA under sec 231(3) of the
Constitution is explained on behalf of the respondents on the basis that the State Law
Advisor’s view ‘was and is wrong’. There is no indication in the record however that the
Minister sought or obtained any alternative legal advice and her decision to proceed in

terms of sec 231(3) is not explained in any documents forming part of the record.

[116] Having regard to all these factors I consider that the Russian IGA cannot be
classified as falling within that category of international agreements which become
binding by merely tabling them before Parliament. I am unable to accept that the Russian
IGA can notionally be considered a routine agreement. The Agreement’s detail and

ramifications are such that it clearly required to be scrutinised and debated by the
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legislature in terms of sec 231(2) of the Constitution. It follows that the Minister’s
decision to table the agreement in terms of sec 231(3) was, at the very least, irrational. At
best the Minister appears to have either failed to apply her mind to the requirements of

sec 231(2) in relation to the contents of the Russian IGA or at worst to have deliberately

bypassed its provisions for an ulterior and unlawful purpose.

THE ALLEGED UNLAWFUL AUTHORISATION BY THE PRESIDENT AND
SIGNATURE, BY THE MINISTER, OF THE RUSSIAN IGA

[117] The relief sought by the applicants in relation to the Russian IGA is not confined
to its review and setting aside on the basis that the Minister employed the incorrect
procedure in placing it before Parliament. They seek also a declaration that the Minister’s
decision to sign the agreement and the President’s decision to authorise the Minister’s

signature were unconstitutional and unlawful, as well as the reviewing and setting aside

of these decisions.

[118] The applicants’ case in this regard is based on the argument that the Agreement
violates sec 217 of the Constitution which requires that when the national sphere of
government ‘contracts for goods or services, it must do so in accordance with a system
which is fair, equitable, transparent, competitive and cost effective’. The applicants
contend that, viewed as a whole the Russian IGA contains sufficient particularity and
commitment as to fall within the ambit of a contract Yor goods and services’ under sec
217 although, at the time the Minister signed and the President authorised her signature,
there was no procurement system in place that complied with sec 217 in relation to the
procurement of nuclear new generation capacity. It will be recalled that the 2013 sec 34
determination (and the 2016 determination) merely repeated the key wording of sec

217(1) of the Constitution without specifying the tendering procedures. In the alternative,
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the applicants contend that even if the Russian IGA did not fall within the meaning of a

contract under sec 217, at the very least it expressly formed part of the first steps of a

procurement process.

[119] In my view it is neither necessary nor desirable to address this ground of review in
these proceedings. Doing so at this stage could well offend against the doctrine of the
separation of powers and could be an instance of the court interpreting an international
agreement when it would be appropriate for it to exercise judicial restraint. In this regard
it will be recalled that the findings in relation to the nature of the Russian IGA were made
solely for the purposes of determining whether the Agreement was one which should

have been put before the legislature in terms of sec 231(2) or 231(3) of the Constitution.

[120] The underlying reason why the applicants’ argument in this respect should not be
entertained at this stage arises from the nature of the further relief they seek in relation to
the Russian IGA, namely, that the decision to table it under sec 231(3) be reviewed and
set aside. If such relief is granted the effect thereof will be that the Agreement will have
no binding effect in domestic law. Should the executive then choose to table the
Agreement before Parliament in terms of sec 231(2), a parliamentary/political process
will follow in which the Agreement will be debated in both the NA and the NCOP with a
view to its approval or disapproval by Parliament. It may very well also be the subject of
a process of public participation conducted through Parliament. The outcome of this
process cannot be foreseen nor should it be anticipated. In these circumstances it would
be invidious if the Court were, at this stage, to declare that certain of its provisions are
inconsistent with the Constitution and, more specifically, sec 217 thereof. This is not to

suggest, however, that the Cowrt will lack jurisdiction to deal with such a question in

future if the need should arise.
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[(121] For these reasons I consider that the principle of separation of powers calls for the
Court to exercise judicial restraint at this stage and to decline to consider the further relief

sought by the applicants in relation to the Russian IGA.

WERE THE US AND SOUTH KOREAN AGREEMENTS PROPERLY TABLED IN
TERMS OF SEC 231(3)?

[122] The final issue to be addressed is whether the IGA’s concluded with the United
States of America and South Korea relating to nuclear cooperation were properly tabled

in Parliament in terms of sec 231(3) of the Constitution.

(123] The parties appeared to be in agreement that in the ordinary course the two IGA’s
would properly fall to be tabled in Parliament in terms of sec 231(3) in that they were
treaties or agreements of a ‘technical, administrative or executive nature’ or not requiring
either ratification or accession. Where they differed was on the consequences of the delay
in tabling the agreements. It will be recalled that on or about 10 June 2015 the Minister
decided to table five separate IGA’s relating to nuclear matters before Parliament in
accordance with sec 231(3) of the Constitution. Three of these IGA’s, the Chinese, the
French and the Russian, were signed or concluded in late 2014 but the remaining two, the
US and the South Korean IGA’s were signed on 25 August 1995 and 8 October 2010,
respectively. They were, therefore, as at the date of tabling, concluded more than two

decades previously and just more than four years and eight months, respectively.

[124] The applicants’ challenge to the constitutionality of the tabling of the US and
South Korean IGA’s is based upon what they consider to be the unlawful and
unconstitutional delay in tabling those agreements before Parliament. They contend that

the only reasonable inference to be drawn from these delays is that the two IGA’s in
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question were tabled as ‘mere window dressing’ and to minimise the damage caused by
the revelations regarding the Russian IGA and the joint press statement portraying it as a
Jait accompli that Russia would construct nuclear power plants in South Africa. The
applicants contend that this ulterior purpose rendered the Minister’s decision unlawful
and unconstitutional since it was not rationally connected to the purpose for which the
power was conferred and was therefore in breach of the principle of legality. In the view
that I take of this matter, however, it is not necessary to determine whether the Minister

acted with an ulterior motive in tabling the US and South Korean IGA’s under sec 231(3)

of the Constitution.

[125] The second leg of the applicants’ challenge is simply that the length of the delay
could not constitute a ‘7easonable’ period and therefore the tablings violate sec 231(3).
For their part the respondents seek to justify the delays on the basis that the
reasonableness thereof must be determined with regard to the relevant surrounding
circumstances and, secondly, contend that the purpose of tabling under sec 231(3) is
simply to notify or inform Parliament of a treaty that binds the Republic and that, at

worst, it is only the delay itself that is unconstitutional.

[126] I cannot agree with this latter interpretation which seeks to remove the obvious
linkage in sec 231(3) between the tabling of the agreement in Parliament, and thus it
being rendered binding, and the requirement that this be done within a reasonable time.
As was stated by Ngcobo CJ in Glenister, ‘The constitutional scheme of s 231 is deeply
rooted in the separation of powers, in particular the checks and balances between the
executive and the legislature¥. Section 231(3) establishes a procedure whereby the State

is bound by a particular class of international agreements without the formal approval of

97 Glenister n 41 para 89.
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Parliament. The requirement that the tabling takes place ‘within a reasonable time’ and
the use of the word ‘must’ clearly indicates that this is a prerequisite for the lawful
invocation of sec 231(3) or, put differently, a jurisdictional requirement of the procedure.
The interpretation contended for on behalf of the respondents would result in a situation
where the executive can, as one arm of government, bind the State on the international
plane whilst at the same time keeping another arm of government, the legislature, in the
dark about such international agreements. Such an interpretation pays scant respect to the
principles of openness and accountability which are enshrined in the Constitution.
Section 41(1) requires all spheres of government and all organs of state within each
sphere to provide effective, transparent, accountable and coherent government for the

Republic as a whole’ whilst sec 1 of the Constitution sets out these attributes as founding

values in a multi-party system of democratic government.

[127] Seen in this light it is clear that where the national executive utilizes sec 231(3) to
render the Republic bound under an international agreement, its exercise of the power is
subject to the requirement that it makes such agreement public and tables it before
Parliament within a reasonable time. In this sense it is a composite requirement, the

power not being properly exercised unless the agreement is tabled before Parliament

within a reasonable time.

[128] On behalf of the respondents the delays were explained on the basis that although
the two IGA’s were signed much earlier there was no need to rely on them as binding
agreements until 2015 since prior thereto there was ‘no practical or immediate need Jor
nuclear cooperation’. This explanation fails to explain why, in the first place, if there was
no need for nuclear cooperation at those times, the IGA’s were concluded in 1995 and

2010. Nor does it offer an adequate explanation as to why, having gone to the trouble of
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signing the two IGA’s, they were then not simply tabled in Parliament and thereby
rendered binding, against the eventuality that the ‘practical need’ for cooperation might
arise in due course. However, even if one accepts at face value the respondents’
explanation for the delays, they are in my view of such magnitude that they could never
qualify as reasonable, not least because accepting such delays would render the time

requirement in sec 231(3) meaningless.

[129] The respondents also contend that any alleged unreasonable delay in the tabling of
the US and South Korean IGA’s in Parliament is a matter for that body to deal with.
However, as was pointed out on behalf of the applicants, the Speaker of the NA and the
Chairperson of the NCOP are also respondents in this matter and have neither opposed
the relief sought nor made any submissions regarding Parliament’s disagreement with the
interpretation of sec 231(3) contended for by the applicants. In any event, as stated
earlier, it is the duty of the courts to determine whether the executive has failed to comply
with the Constitution and declare such failure invalid and/or unconstitutional to that
extent. For these reasons I conclude that the tabling of the US and South Korean

agreements violated the provisions of the Constitution and fall to be set aside.

THE APPROPRIATE RELIEF

[130] Largely as a result of the introduction by the respondents of the two sec 34
determinations well after the commencement of the litigation, the applicants amended the

relief initially sought. For the sake of convenience the applicants put up a draft order in

which they set out the range of relief sought.

[131] Inconsidering the appropriate relief to be granted the Court is guided firstly by sec

172 of the Constitution which provides that;
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(1) When deciding a constitutional matter within its power, a court -

(a)must declare that any law or conduct that is inconsistent with the Constitution is

invalid to the extent of its inconsistency; and

(b) may make any order that is just and equitable, including —

(ii) an order suspending the declararion of invalidity for any period and on any

conditions, to allow the competent authority to correct the defect.’

[132] The respondents have not suggested that any declarations of invalidity sought in
this matter should be suspended or offered a justification as to why any such suspension
would be just and equitable. The Constitutional Court has emphasised, moreover, that
‘the Constitution, and the binding authority of this court all point to a default position
that requires the consequences of invalidity to be corrected or reversed where they can

no longer be prevented. It is an approach that accords with the rule of law and the

principle of legality *®

[133] In the applicants’ draft order there are four sections dealing respectively with the
Russian IGA, the tabling of the US and South Korean IGA’s, the processes to be
followed by the Minister in regard to a procedurally fair public participation process prior
to the commencement of any procurement process for nuclear new generation capacity

and, finally, the sec 34 determinations. I shall deal with them in that order.

THE RUSSIAN IGA

[134] The applicants seek an order declaring unlawful and unconstitutional, and
reviewing and setting aside, the Minister’s decision to sign the Russian IGA, the

President’s decision to authorise the Minister’s signature thereof, and the Minister’s

“® Allpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer, South African Social
Security Agency and Others 2014 (4) SA 179 (CC) para 30.
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decision to table the Russian IGA before Parliament in terms of sec 231(3) of the

Constitution.

[135) As concluded earlier, the Minister’s decision to table the Russian IGA before
Parliament in terms of sec 231(3) of the Constitution must be declared unlawful and
unconstitutional and reviewed and set aside. However, for the reasons given relating to
the separation of powers and the Court’s reluctance to consider at this stage whether the

Russian IGA in its present form is unconstitutional for lack of compliance with sec 217,

the balance of the relief is refused.

THE TABLING OF THE US AND SOUTH KOREAN IGA’S

[136] The applicants seek a declaration that the tabling of the US and South Korean
IGA’s in terms of sec 231(3) was unlawful and unconstitutional! and reviewing and
setting aside the Minister’s decision to so table them. In this regard the respondents
submitted that, on its interpretation of sec 231(3), namely that tabling within a reasonable
time is not a jurisdictional requirement, the Court should, at worst for the respondents,
merely declare that the Minister’s delay in the tabling of the IGA s was unconstitutional.
No such order is competent, however, given the finding which this Court has made,

namely that tabling within the reasonable period is a jurisdictional requirement for

compliance with sec 231(3).

[137] The question of what steps the respondents should or might take in consequence of
our holding the Minister’s tabling decision invalid is not a matter which we have been
asked to consider, leaving the Minister free to take whatever steps, including steps on the
international plane, may be considered necessary in the light of the Court’s order. A

consequence of such a finding is that the US and South Korean IGA’s in their present
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form cannot be tabled under sec 231(3). It is apposite to point out, however, that it may
well be open to the executive to utilise the more onerous procedure set out in sec 231(2)
of the Constitution with a view to rendering the US and South Korean IGA’s binding, In
my view that procedure is non-exclusive in the sense that the executive is not precluded
from utilising its provisions in relation to treaties which fall within the ambit of sec

231(3). If I am correct in this view it serves to emphasise that the executive will not be

stultified by the Court’s order.

[138] In the result the applicants are entitled to the declarator which they seek and the

review and setting aside of the Ministers’ decisions to table the US and South Korean

IGA’s under sec 231(3) of the Constitution.

THE 2013 AND 2016 SEC 34 DETERMINATIONS
(139] The applicants seek a declaration that the 2013 and 2016 sec 34 determinations
are unlawful and unconstitutional and reviewing and setting them aside. For the reasons

given the basis for such relief has been established and in my view it would be just and

equitable to grant such relief.

[140] The applicants seek an order setting aside any ‘Requests for Proposals’ or
‘Requests for Information’ issued pursuant to the aforesaid determinations. There is
limited information in the papers on the extent to which such Requests have been issued
and the consequences thereof. However the 2013 sec 34 determination makes it clear that
part of the procuring agency’s role is to prepare, and presumably issue, Requests for
Proposals. Since both sec 34 determinations fall to be set aside as unlawful and

unconstitutional, it follows that identifiable steps taken pursuant to those determinations
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must suffer the same fate and thus relief sought in this regard is appropriate and must be

granted.

FUTURE PUBLIC PARTICIPATION PROCESSES
[141] The applicants seek a declarator that, prior to the commencement of any

procurement process for nuclear new generation capacity, which stage they define, the

Minister and NERSA:

‘are required in consultation, and in accordance with procedurally fair public

participation processes, to have determined that:

{a) new generation capacity is required and that the electricity must be generated

from nuclear power and the percentage thereof:

(b)  the procurement of such nuclear new generation capacity must take place in
terms of a procurement system which must be specified and which must be fair,

equitable, transparent, competitive and cost effective.’

[142] This Court has not dealt spectfically with the question of whether the Minister
must follow a procedurally fair public participation process before exercising his/her
powers under sec 34(1) of ERA and accordingly it would be inappropriate to make any
order in this regard. It has, however, considered the question of whether NERSA, before
concurring in any such decision, must follow a public participation process. The finding
that it is under such a duty is central to this judgment and does not require restatement in

a declarator and to that extent the declaratory relief sought in this regard is unnecessary

and superfluous.

[143] Similarly, the Court has not found it necessary to address to the question of
whether any sec 34 determination must specify the terms of the procurement system

which must apply to nuclear new generation capacity. Given that the 2013 and 2016 sec
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34 determinations fall to be set aside and that the Minister must, so to speak, start with a
clean slate it would in our view be inappropriate for the court to prescribe to the Minister
the form of any procurement process to be adopted. In any event it is self-evident that any
large scale procurement process initiated by the state or its agencies must comply with
sec 217 of the Constitution and other relevant legislative enactments and that it be
specified before any procurement process commences. In my view it would be
unnecessary to restate these obvious requirements and indeed, both sec 34 determinétions
provided that the electricity produced from such new generation capacity should be
procured through a tendering procedure with the aforementioned attributes although the

procedure was not specified. For these reasons the declaratory relief sought in this section

is refused.

COSTS

[144] The applicants have achieved substantial success in the application and therefore it
is appropriate that they are awarded their costs. The applicants sought the costs of three
counsel. Given the complexity, novelty and importance of the matter there can be no
quarrel with an order on such terms. Although the applicants sought a costs order against
both the President and the Minister, jointly and severally, and the application was
opposed by the President, no specific relief was granted against him or in relation to any

conduct on his part. In the circumstances any costs order should be against the Minister

alone.

[145] The applicants sought also a special order of costs in relation to that aspect of the
relief in which it sought a declarator on the assumption of there being no relevant sec 34
determination in place. The Minister only revealed in the Rule 53 record that such a

determination was in place, despite having been pertinently asked about the existence of
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any such determination prior to the commencement of the litigation. For these reasons the
applicants contend that the Minister should be held responsible for the wasted costs
associated with them having to amend their relief and the delays created by having to
supplement their challenge. The circumstances in which the 2013 sec 34 determination
was only revealed at a comparatively advanced stage in this litigation, and apparently in
order to gain some advantage, have been set out earlier. In my view it is appropriate that
the Minister should have to pay the extra costs on the scale of attorney and client as a

mark of this Court’s displeasure at the manner in which this issue was handled on her

behalf.

[146] In the result the following order is made:

1. It is declared that:

1.1 The first respondent’s (the Minister’s) decision on or about 10 June
2015 to table the Russian IGA before Parliament in terms of sec

231(3) of the Constitution is unconstitutional and unlawful and it is

reviewed and set aside;

1.2. The first respondent’s decisions on or about 10 June 2015 to table

the following agreements before Parliament in terms of sec 231(3) of

the Constitution:

1.2.1 The Agreement for Cooperation between the Government of
the Republic of South Africa and the United States of

America concerning Peaceful Uses of Nuclear Energy; and

1.2.2 the Agreement between the Government of the Republic of
Korea and the Government of the Republic of South Africa

regarding Cooperation in the Peaceful Uses of Nuclear

Energy:

are unlawful and unconstitutional, and are reviewed and set aside.
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the determination under sec 34(1) of the Electricity Regulation Act,
gazetted on 21 December 2015 (GN 1268, GG 39541) in relation to the
requirement and procurement of nuclear new generation capacity, made
by the first respondent on 11 November 2013, with the concurrence of

NERSA given on 17 December 2013, is unlawful and unconstitutional,

and it is reviewed and set aside;

the determination under sec 34(1) of Electricity Regulation Act
gazetted on 14 December 2016 (GNR 1557, GG 40494) in relation to
the requirement and procurement of nuclear new generation capacity,
signed by the first respondent on 5 December 2016, with the
concurrence of NERSA given on 8 December 2016, is unlawful and

unconstitutional, and it is reviewed and set aside;

- Any Request for Proposals or Request for Information issued pursuant to the

determinations referred to in paras 1.3 and 1.4 above are set aside;

. The first respondent is to pay the costs of this application:

. The first respondent is to pay those costs incurred by the applicants as a result

of the late disclosure of the 2013 sec 34 determination, on an attorney and

client scale.

BOZALEK J

BAARTMAN J
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION CAPE TOWN)

CASE NUMBER: 19529/2015
DATE: 13 DECEMBER 2016

In the matter between:

EARTHLIFE AFRICA & 1 OTHER Applicants
and
THE MINISTER OF ENERGY & OTHERS Respondents

COURT ASSEMBLES ON 13 DECEMBER 201€ (at 10:15)

MR UNTERHALTER: May it please the Court. Together with

my learned friends Mr Du Plessis, Mr Coutsoudis and Mr

Magardi | appear for the applicants.

MR OOSTHUIZEN: May it please the Court. Together with Mr

Warner and Mr Molier | appear for the respondents - Marius
Qosthuizen from the Pretoria bar.

BOZALEK, J: Mr Unterhalter.

MR UNTERHALTER: As the Court pleases. The Court will

know that in chambers our learned friend has told us that there
has apparently been a fresh determination made in the iast few
days and | wondered whether it might not be appropriate for us
to deal with that issue at the outset for various reasons. We
were told shortly befere proceedings, we haven’t seen the
determination but we would want to explain briefly to the Court

why it is that this remains a matter that the Court should

13.12.2016/10:15-13:00/ER /...
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nevertheless determine but perhaps | should invite my learned
friend firstly to disclose to the Court what has happened, how
it has happened, as it has happened and then we will make
some brief submissions on the point, M'Lord.

BOZALEK, J: Yes, all right. Mr Oosthuizen.

MR OOSTHUIZEN ADDRESSES COURT: M'Lord, may | hand

up two copies of the determination. M'Lord, | received this
document yesterday around noon. | received it from the
Directorate of Legal Services of the Department of Energy.
This is a determination that was concurred upon on the 8"
December 2016 by NERSA and it will substitute, and it has
substituted the 2013 determination that is at stake in this
matter. Under the circumstances | respectfully submit that the
review of that determination, as well of the request for
proposals yet to be formulated, has become mooct. The main
reason for this determination you will find in paragraph 4. You
will remember that under the 2013 determination the
designated agency to oversee and have political responsibility
for the nuclear programme was the Department of Energy.
Now it is shifted to Eskom Holdings SOC as the state
controlled company. That would in my submission make the
review aspect of the determination and of the request for
proposals academic and therefore | had to bring this to the
attention of the Court first thing this morning, M'Lord.

BOZALEK. J: So is it agreed between the parties this wiil then

13.12.2016/10:15-13:00/ER /...
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attended to.

The issue as to mootness really falls to be considered in
the following way. The first is that we have just been handed
the so-called determination and the Court will now also for the
first time have seen it, but in its terms it is a contradiction
because it doesn’'t purport to repeal or withdraw the
determination that is the subject matier of attack in these
proceedings. Now maybe that is the intent but it is certainly
not the content of the so-called determination that has been
handed up. It is therefore with respect to those responsible
tor these matters an inept effort to try at the last moment to
avoid the scrutiny that this case brings to the determination
that has been made and is an incurably vague and uncertain
determination that perhaps in due course may be the subject of
further proceedings but for now does not mean that there is no
tegal efficacy that is enjoyed by the 2013 determination that is
the subject of scrutiny by this Court. That is our first
submission.

The second submission is this, that the challenge that is
brought before this Court, and as appears from our amended
notice of motion, as this Court will know firstly deals with the
legality and constitutionality of the agreements that have bsen
struck, one the Russian agreement and secondly the Korean
and United States agreements that have been struck. Those
are entirely unaffected by the determination and | don't

13.12.2016/10:15-13:00/ER /...
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understand our learned friend to suggest othaerwise. So plainly
in respect of those challenges this matter is clearly one that
requires determination by the Court. But even in respect of
the ~ let me call it neutrally the existing 2013 determination —
there is no warrant at all to suggest that this matter has
become moot and for three reasons. The first | have already
given, which is that the 2013 determination remains live. It
has the force of law and even if this determination comes into
force in some way it has to live apparently aiongside the 2013
determination, which hasn’t been withdrawn or overwritten.

The second point though is this. We seek — and perhaps it
would be of assistance to the Court if the Court would turn up
our amended prayers which are at page 360 of the papers. It
is in volume 2 of the papers, commencing at page 359. So as
the Court will know ...

BOZALEK, J: We are in volume 2.

MR UNTERHALTER: We are in volume 2. Volume 2, the

notice of motion commences at page 359. The first two
prayers concern the orders that we seek in respect of the
Russian IGA and the South Korean and US IGA. | have made
my submission as far as that's concerned. Turning, however,
to the declaratory relief that we seek, which concerns what the
role of section 34(2) determination is in the scheme of
procurement one will recall that the government parties have
contended for the proposition that it is superfluous to the

13.12.2016/10:15-13:00/ER /...
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requirements of procurement and procurement - nuclear

procurement can take place with or without a determination
under section 34(2). Now unless our learned friends are
abandoning their contentions as to that proposition then that is
very much a live controversy because whatever determination
may survive the recent gymnastics of the government the fact
of the matter is that the proper legal sequencing as between
the determination that is made under section 34(2) of the ERA
and the subsequent questions of procurement needs to have
an authoritative determination by the Court, and that is what
the decfarator posites, that is very much a live issue.

The second of course is that we raise a variety of issues
concerning legality and constitutionality as to the
determination, both in respect of the ministeriai decision and
also the concurrence of NERSA. Now it appears just facially
that the new determination which is sought to be relied upon
has been through no more of a public process than the 2013

determination that we attack.

BOZALEK. J: But, Mr Unterhalter, aren’t these things which

should be clarified?

MR UNTERHALTER: Cilarified, M'Lord, in this ...

BOZALEK, J: In the sense that this document must be put up

before the Court in the proper manner and then perhaps you or
your client has to consider what its attitude is and perhaps if
necessary there has to be some affidavits...

13.12.2016/10:15-13:00/ER /...
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MR UNTERHALTER: Yes.

COURT: ... which pass between the parties and perhaps this

hearing —~ is really what | am saying to you this matter is now

not ripe for hearing.

MR UNTERHALTER: Yes.

BOZALEK, J: Because | am concerned about —~ and | obviously

haven’t taken my learned sister’'s view — | am concerned about

sort of piecemeal hearing here.

MR UNTERHALTER: Yes.

BOZALEK. J: And you know you must carry on but | am

wondering whether in the light of this very unexpected
development the parties shouldn’t take a little bit of time to
think about it ...

MR UNTERHALTER: Yes.
BOZALEK, J: ... and possibly reconsider how this litigation

can or may play out.

MR UNTERHALTER: Yes. M'Lord, our learned friend has

raised the issue of mootness. Your Lordship has raised the
issue of ripeness. | wonder if | could just briefly finish
mootness and then perhaps ...

BOZALEK, J: Yes.

MR UNTERHALTER: ... deal with — and | may need to take an

instruction following Your Lordship’s indication — but if | could
just finish briefly the question of mootness because we do
contend and submit to the report that no mootness arises in
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this case. No mootness for two ... (intervention)

BOZALEK, J: Well at best prayer 4.

MR UNTERHALTER: Yes.

BOZALEK., J: At best prayer 4 may have become moot.

Prayer 4A.
MR UNTERHALTER: Yes at best, M'Lord, but the reason that

we say it isn’'t moot is for a variety of reasons that are
expressed in a number of Constitutional Court decisions of
Feko, Pillay, Mohamed and the like, all of which are cases in a
variety of permutations where the Court has explained that
what is important is the interests of justice in making a
determinaticn around mootness and even where there are
circumstances for example in the Mohamed case where the
individual concerned had already been taken to the United
States and the mootness issue was raised the Court said not
at all, the issue is that if there are important questions of
constitutional principle that are at stake in the case the Court
will entertain them. Here is an even clearer case where what
has happened is that through the indication of the new
determination all of the points of legality that we have raised
in respect of the 2013 determination have been ignored by the
state. So this is not a situation in which the government seeks
to cure their past failures to for example consult properiy,
cures their past irrationalities in respect of the 2013. All of
these are issues which are live controversies between the
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parties because the grounds of challenge on constitutional and
legal grounds remain before the Court and they remain just as
applicable to this late arising effort by the government parties
in respect of this new determination, if that is what it be, as it
ts in respect of the 2013. So we would respectfully submit that
on the consideration — and | will obviously if the Court wishes
give the Court the citations for these cases but it is particularly
pertinent to paragraph 71 in the Mohamed case and paragraph
32 in both the Piltay and the Feko case where again instances
where it would appear that the particuiar relief or the particular
individual may no longer be relevant but the Court said it is not
in these kinds of cases simply a guestion of the particular
individual, it is concerned with the general interests of justice
that are applicable to the questions that arise and need to be
determined and since these are all directly applicable to
determinations of this kind and now would be equally
applicable to the new dstermination these issues must be
determined, there is no question of mootness that arises on a
consideration of the interests of justice.

If | could then just come to the question of ripeness. | will
obviously need to take an instruction on this question. If it is
the case that our learned friends are able to procure the
requisite affidavit and all that it says is that this determination
has bheen made we feel relatively certain that the matter can be
dealt with because all that we wouid do is seek to amend our
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relief to say that both the 2013 determination and the new one
stand challenged on identical grounds and so we would seek
the determination of the matter on that basis.

BOZALEK, J: But we don't know anything about the process

which has taken place at the moment ...

MR UNTERHALTER: That is so, M'Lord.

BOZALEK, J: ... which led to this.

MR UNTERHALTER: No we don’t, M'Lord. And that certainly

is — there are certain facts but perhaps our learned friend
could tell us whether any — because we know - my clients are
plainly interested parties in this particular field ~ we have
heard of no process and indeed our learned friend has told us
that he working up the matter in his chambers was as
surprised as everybody else to learn that this determination
had been made and we can see from the date which is that it
was - apparently a determination was made the Minister on the
5'" and rushed to NERSA which made a decision on the 8 and
one would assume therefore that there is no process that has
been followed by way of public participation, but perhaps our
learned friend could simply confirm that for us and that we
could then be in a position — our anxiety is simply to have the
matter heard is simply that we would like to begin what may
prove to be a fong process of challenge to get a determination
but certainly we would want completeness and we would not
want a loose thread hanging which | think is the force of Your
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Lordship’s point to me and | suppose the question is whether
we can just practically include this determination for the
purposes of this litigation to resolve it or whether it is going to
remain a hanging issue in which event we would be able to
deal with part of the application dealing with the agreements
but this aspect of the determination may have to wait and then
Your Lordship and Your Ladyship would have a discretion as to
whether this would be piecemeal or whether you would want to
hear it all in the round but | wouid take an instruction but
perhaps we should hear from my learned friend. As the Court

pleases.

BOZALEK, J: Yes, Mr Oosthuizen.

MR OOSTHUIZEN: M'Lord, the argument for my learned friend

... {intervention}

BOZALEK., J: Were you contending initially this whole case —
all these questions have become moot?

MR OOSTHUIZEN: No, M'Lord.

BOZALEK. J : No.

MR OOSTHUIZEN: No, no. Only the actual review of the 2013

determination itself. That was my criginal submission.
BOZALEK. J: Ja.
MR OOSTHUIZEN: But given — and | made that submission

from the perspective of the theory of my case but having

listened to my friend there is a debate about whether
publication in the Government Gazette is necessary to make a
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determination effective, and that is still alive for both
determinations. There is also apparently a line of argument in
the applicants’ case that a valid section 34 determination was
actually a prerequisite for the Russian treaty. So it is also
alive in that sense. So my initial submission that prayer 4
would become moot was perhaps overstated. Then as far as
this other determination is ... (intervention)

BOZALEK, J: Well then doesn’t it all boil down to (1) how this

is going to be properly put before the Court and then secondly
whether any process must follow, whether there must be an
affidavit which explains it and maybe an answering affidavit
and - that is the first issue. And the second issue is whether
in these circumstances we can proceed with this hearing

today.
MR OOSTHUIZEN: M'Lord and M'Lady | don’t have any further

instructions other than what | have already communicated to
you. The one other thing my learned friend has already
communicated and | was also told that the determination is
already on its way to the Government Printer but | don't have
any indication as to when it is going to be published. Under
those circumstances | first have to consuit with the
Department, then we have to settle those affidavits and
obviously we will have to deal with the process that was

followed as well.

BOZALEK. J: And then of course the via media is that we can

13.12.2016/10:15-13:00/ER /...



10

15

20

25

FP-JGZ-1526

MR OOSTHUIZEN 13 ADDRESS
19529/2015

start hearing argument on any of these issues. This can be
attended to in the course of time but on the understanding that
this 2-day hearing will not be able to resolve this matter, it will

have to take up again.

MR OOSTHUIZEN: M'Lord, there is a longstanding tradition

against piecemeal litigation for very good reason. | have
already — the moment that | heard about M'Lord and M’Lady's
concern | immediately asked my attorney for instructions and if
this matter has to be postponed for that purpose we are
tendering wasted costs. We have no choice, we must do so.

BOZALEK. J: Well | think perhaps what the best thing to do in

these circumstances is that we will take a 15-minute

adjournment to give you a little bit of time to think about this

MR OOSTHUIZEN: As it please the Court.

BOZALEK, J: ... and then you can be ready to say well you

either agree on a certain course of action and it is a joint
proposal or application or your contention is that the matter
must be postponed and you tender wasted costs and Mr
Unterhaiter has a different proposal, that the matter must go
forward well then we will hear that but | think perhaps
everyone needs a little bit of time to reflect and to take an
instruction.

MR OOSTHUIZEN: As it pleases the Court, M'Lord.

BOZALEK, J: Mr Unterhalter, you wanted to say something?
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MR UNTERHALTER: No, M'Lord. We would be grateful for the

15 minutes.

BOZALEK, J: We will take 15 minutes. If you need a little bit

more time then let us know but | don’t want this to drag on for
too long. The Court will adjourn briefly.

COURT ADJOURNS (at 10:36)

COURT RESUMES (at 11:54)
BOZALEK. J: Mr Unterhalter.
MR UNTERHALTER: As the Court pleases. M'Lord and

M'Lady, it is a requirement that governmeni parties, as the
Constitutional Court has made pfain in the Matatiele case,
must show candour to a Court. What Justice Sachs said on
the score is that the constitution requires candour on the part
of government.
“What it involves is not simply a matter of showing
courtesy to the public and to the Court, desirable as that
always is, it is a question of maintaining respect for the
censtitutional injunction that our democratic government
be accountable, responsive and open.”
It is with regret that | must report to the Court that the
government is not being candid with the Court. We have spent
a not inconsiderable amount of time attempting to find an
acceptable basis upon which this matter could be sensibly
postponed, retaining the status quo in the interim. What was
not drawn to our attention was something that has only just
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surfaced on the news wires and to that effect if | may hand to
the Court both what has just been released press wise as also
what was — and let me put it on this basis — a draft order that
we have proposed to our learned friends acting for the
government parties. If | could hand that to the Court with the
press release that has just been released across the wires.

Let me begin if | may with the press release, which is the
second of the two documents. Mr Koko, who is the acting CEO
of Eskom and sits in Court behind me today announced that
Eskom is to release the nuclear RFP this week - this came to
our attention just a few minutes ago — and that this is taking
place upon a gazetting of the let me call it the new
determination. We now of course see what is happening
before this Court, which is that the new determination is
signed off by the Minister on the 5" December, NERSA signs it
on the 8'" December. No word of this is communicated either
to the Court or to the applicants before this Court, and what is
disclosed in Court this morning is simply that unbeknown
certainly — and we criticise our learned friends not at all - but
unbeknowns to our learned friends this determination has
descended from the heavens onto the desk of our learned
friend yesterday and nothing more is said as to what hinges
upon this determination. Well it is now perfect apparent what
is happening. The determination, the new determination, has
been hatched as a device to try and postpone these
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proceedings so as to then go ahsad with an RFP in the interim,
avoiding the determination that this Court would make in
respect of the legalities of the determination that already been
made and which is the subject of challenge so as to try to
precipitate a nuclear process of procurement whilst the Courts
have had to postpone matters and a date is procured for a
later determination of the question of legality concerning these
determinations.  That, with respect, is not a proper way for
government parties to approach Courts. If they seek, as they
do, a postponement they must make full and complete
disclosure as to what has happened, why it has happened and
what is the best mechanism for procuring that a status quo
order stays in place that will do no detriment to the applicants,
the South African public and that the legalities can be properly
determined by the Court in due course without as it were
seeking to take steps which may give rise to irreversible
consequences such as the commencement of an RFP. Woe,
before we had seen this breaking news, had been
endeavouring to negotiate an agreement on the basis set out
in the draft order and if | could simply refer that to the Court,
which is that we had sought an adjournment to an expedited
date as this Court may be able to facilitate and give us. We
had provided for expedited filings of supplementary affidavits
so0 that the papers which would then traverse both the new
determination and the record relevant to that determination
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could be the subject of an exchange of papers in short order
S0 as to have the matter ripe again for hearing by after the 9"
January, | should say without disclosing the negotiations,
prayers 2 and 3 are uncontroversial to the government parties
but whilst we engaged in extensive negotiations around 4 and
had at least understood at a point that this may be acceptablie
prayer 4 has proved at the last ditch unacceptable and | wili
leave it to my learned friend in accordance with the
constitutional duties that his clients have to the Court and to
the litiganis before this Court to explain why this order is
apparently not acceptable to his clients and/or Eskom. If |
could just peoint out to the Court that in terms of the new
determination paragraph 4 of the new determination provides
the following. That it is determined, and determined by the
Minister with the concurrence of NERSA that the procurer in
respect of the nuclear programme shall be Eskom’s Holdings
Limited or its subsidiaries. So what is sought to be done by
way of the new determination is to use the provisions of the
ERA to designate Eskom as the procurer but plainly a procurer
in these circumstances is designated as the delegate of the
Minister for the purposes of the exercise of this power. What
we had therefore sought, in fact unbeknowns to us it was just
sheer prudence on our part that we were seeking this order
because we hadn’t yet seen the breaking news, we sought an
order which was framed in the following form:
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“The first and second respondents will procure ...”
And the language of procurement is precisely because they
should procure that their delegate, who is Eskom the procurer
under the new determination — the President and the Minister
will procure —
“... that there will be no issuance of a request for
proposals in relation to the procurement of nuclear power
plants prior to 3 months after the hearing of this matter,
alternatively judgment in this matter, whichever comes
first. In the event that the Court is unabie to render its
judgment within three months of the hearing the applicants
are granted leave to approach the Court seized with the
matter for further and/or alternative relief.”
Our desire was simply this, that since the legality of the
determination is a vital step in the process that might one day
lead to any form of procurement, it was essential that that —
that the legalities of the determination be decided by a Court.
The efforts on the part of government to furnish a new
determination to derail the litigation and postpone was
something that we could live with in circumstances where there
was a proper timetable set for the legalities to be determined
and there was no threat that the RFP would somehow be
interleaved into this process before the Court had had a proper
opportunity to consider the legalities of the determination - we
say a necessary first step before any procurement process
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could be entertained. What is now sought to be done by way
of frustrating the order that we had hoped to persuade the
government parties of is that they will not grant it, they will not
accede to this order and | will leave it to my learned friend to
disclose why that is so, under his duties of disclosure to the
Court. If our learned friends persist on behalf of the
government parties with that then we will move for this order
before the Court and we will seek the protection of this Court
so that the Court may in accordance with its prerogatives to
determine that no harm is done in the interim whilst the
legalities of the determinations are made by the Court that the
status qguo is retained. We will move for that order if it be
necessary but | invite my learned friend to make fuil disciosure
as to how the sequence of the new determination came about,
its timing, how it has only surfaced now, what is the
relationship between the new determination and the
announcement of the RFP that Eskom says will take place as
soon as the gazetting of the new determination has taken
place and ».;vhy it is that relief should not be granted to secure
the stafus quo. Absent such relief we would need to press on
and have the legalities determined.

BOZALEK, J: You would move to press on?

MR UNTERHALTER: WeH, M'Lord, if we cannot secure some

form of interim relief, which we would hope sensible parties
would agree to, then we would have to try and find a way of
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having these legalities determined because the RFP are
threatened but | am hoping that we can avoid that out. As the

Court pleases.

BOZALEK, J: Mr Oosthuizen.

MR OCSTHUIZEN: M'Lord, first of all | am not here on behalf

of Eskom. | cannot explain or convey anything on behalf of
Eskom to this Court | am here on behalf primarily of the
Department of Energy but also for the Office of the President.
Now I know from general knowledge that it has already been
discussed and disclosed in the public press that government
has decided io move the nuclear programme from the
Department of Energy to Eskom. That has aiready been in the
news by the latest the 22" November 2016. So that Eskom
was involved in this nuclear programme is no big surprise for
anybody. Furthermore there is also reference in some of the
annexures in the papers before you to a separate process that
Eskom has started in terms whereof they sought a site licence
at Tuispunt and at the Koeberg plant for a site for new nuclear
plants and that process was already ongoing in 2015 and
earlier in 2016. That is a separate process that is parallel to
this. So Eskom’s involvement and interest in the nuclear
programme has always been a matter of public record.

Now as for the determination that is before you, my
learned friend colours this in as if Eskom now becomes a
delegate of the Minister. | don’t agree with that interpretation
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and view of section 34. Section 34 results in a determination
that is binding on NERSA and on whoever from the public or
the private sector applies for a generation licence and that
person that applies for a generation licence does not do so as
deiegate of the Minister. So the idea that the respondents
must now stop Eskom is simply not possibie in iaw. Eskom is
a separate company, it has got its own board, it has got its
own CEO and what Eskom does is their business. They act
within the powers, responsibilities, functions and duties
entrusted to them. So | cannot answer on their behalf and my
clients cannot dictate to them how they must conduct their own
business. It is precisely because of the looming privatisation
and it is precisely because of the need for a body like Eskom
to be independent that there was a Conversion Act in 2001
which made Eskom a public company. So we simply can’t
procure what the applicants wants us to procure, and that is
why | couldn’t get a mandate and why | couldn’t get authority
to give that undertaking as mentioned in prayer 4.

I must also point out something else. This case was
launched last year round about October. Already then there
were statements of a request for proposal and every time
whoever was busy with those requests were very optimistic
because every time it was a question of a few weeks, a few
months, the request for proposals are iooming and here we
stand today on the 13™ December 2016 and in that year’'s time
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the request for proposals hasn’t seen the light of day.

BOZALEK, J: Explain to me what these - explain to us what

this request for proposals entails.

MR OOSTHUIZEN: M'Lord, the request for a proposal is

something that you use in the procurement context where you
don’t yet have enough information to formulate your own bid
specifications, to decide precisely what you want. So what you
do is you invite people that can give you some technology, you
ask them for a proposal and from their proposal you basically
gather information that will enable you to specify your bid, to
put out the tender there and then ask for somebody to tender
on those bid specifications.

BAARTMAN. J: In this case the proposals will be sought from

the countries ...

MR OOSTHUIZEN: From the vendor countries,

BAARTMAN, J : From the vendor countries.

MR OOSTHUIZEN: That has...

BAARTMAN, J: The agreement.

MR OOSTHUIZEN: ..or their specialised agencies. Like

Rosatom or Areva in France. iIn other words it will — all that it
will do is it will provide Eskom with more information about the
different technologies. 1f you have a vendor parade then
everybody sits there and if you have vendor parade for
instance with China and Canada together they are not going to
give you ail their technology and all their trade secrets. They
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are going to give you a general idea of their technology but not
the detail that you want. With a request for proposal each
proposal is basically supplied on a confidential basis. You can
now look at that information and you can then decide to use it.
The request for proposals does not create an offer, it is also n
not an acceptance. |t doesn’t create any right and obligations,
it is an effort to obtain information.

BOZALEK, J: And what is the approximate timeline we can

bear in mind with this sort of process?

MR OOSTHUIZEN: M'Lord, | don’t know because this doesn’t

involve something on a domestic level. There are other
countries and other international agencies involved with their
own timelines and their own time constraints. | am not in a
position to help you there. But under these circumstances |
respectfully submit that one thing has now become clear. .

BOZALEK, J: But are we in the area of months, vears, weeks?

MR OOSTHUIZEN: No, we are in the area of months, M'Lord,

not years.

BOZALEK, J: Yes sorry, carry on.

MR OOSTHUIZEN: M'Lord, another thing that has now become
clear is that Eskom alsc because of this determination that
was now made as a direct interest in this they are going to be
affected by whatever order you make and under those
circumstances, M'Lord, and in order to prevent piecemeal

litigation | repeat that this is a matter where we shouldn’t deal
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with something as important as this in a piecemeal fashion.
Eskom should be given an opportunity to consider whether
they will join this party or whether they should be joined as a
matter of necessity and under those circumstances |
respectfully submit that the matter is not ripe.

As far as the blame for that is concerned, M'Lord, it is
abundantiy clear that whatever postponement there is the state
must be in for the wasted costs. In this regard | will ask that
any order for wasted costs be made against the Department of
Energy, the second respondent. No, sorry the first
respondent, M'Lord. The first respondent.

BOZALEK, J: That is the Minister.

MR OOSTHUIZEN: Ja, that is the Minister, ja. Originally in

court | also indicated that | have geot no problem with an order
of costs — wasted costs in respect of four counsel although
they are only asking for three counsel, my offer is still for four

counsel, M'Lord.

BOZALEK, J: So what is that you propose, Mr Qosthuizen?

MR OOSTHUIZEN: M'Lord, | propose that we follow the

postponement agreed upon — or tentatively agreed upon on
paragraph 1, 2 and 3 and in the process and now that Eskom
is here they will obviously consider whether they want to
become involved in this case. If my learned friend — | mean
for a year now there has not been real anxiety or interest
about a request for proposals, it has been looming on the
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horizon and there was no need and the applicants didn't
pursue any sort of an interim order for that. If they are serious
about an interim order then they should pursue that against
Eskom because it is Eskom that is now asking or saying that
they are going to do that and in doing so ... (intervention)

BAARTMAN, J: Mr Oosthuizen, with respect they found out

about Eskom the same time the Court did almost.

MR OOSTHUIZEN: Ja. | realise that, M'Lady. The point is ...

(intervention)

BAARTMAN, J: And if Eskom could wait all these months for

that proposal why can they not wait longer?

MR OOSTHUIZEN: M'Lady ...

BAARTMAN, J: | know you don’t represent ... (intervention)

MR OOSTHUIZEN: .. on the 22" November Eskom already
made the public statement at some or other function here in
Cape Town and that was also published in News 24 about their
request for proposals that are going to be prepared and sent
out. So | know it was only a week or two ago, 1 know that but
it is isn’t as if this only exploded today in the pubiic domain. It
has already been out there in the media as from the 22"

November 2016 at least.

BAARTMAN, J: But that was at a time when Eskom was not a

procurer. The Department of Energy was.

MR OOSTHUIZEN: That is so, M'Lady, but Eskom at that

stage announced its intention to issue a request for proposals.
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BAARTMAN, J: Yes.

MR OOSTHUIZEN: Now the point that | am simply making is

this, the interim relief that they now seek is an exercise in
futility because Eskom is an independent separate body.
Secondly, if they need protection then they must go and do it
against Eskom, they can't get it from us because we can’t give

them that protection.

BOZALEK, J: But that is because Eskom in a sense has been

made & party to this entire case and that has been done at the
last minute essentially by reason of your client’s act in doing
this determination a few days before the court hearing and one
thing that does trouble me is that the Minister is your client
and you basically have come to court today and told us, and
we accept that of course, you knew nothing about that.

MR OOSTHUIZEN: Well, M'Lord ...

BOZALEK, J: How is it that the Minister can, knowing of this —

presumably knowing of this case — can take a decision of this
nature without it even being communicated to her legal team?

MR OOSTHUIZEN: M'Lord, | can't explain that. Mine is not

the reason why, mine is but the do or die. Unless thers is any
further submissions those are my submissions, M'Lord.

BOZALEK, J: Yes thank you. Mr Unterhalter.

MR UNTERHALTER: As the Court pleases. If | could deal

firstly with the question of the RFP. As recently as the filing of
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our learned friend’s heads of argument on the 2" December
they took the point on us which is 1o say that their submission
was that the relief was completely premature in that to date no
request for proposal has been issued. Now ... (intervention)

BAARTMAN, J: Can you give me the paragraph in their

heads?

MR UNTERHALTER: It is paragraph 75 of our learned friend's

heads. So that was the state of affairs that ... (intervention)
BOZALEK. J: Sorry, it says no request ...

MR UNTERHALTER: It says:

“‘In the second place we submit that this relief is

completely premature in that to date no request for

proposals has been issued.”
So their stance was you don’t need any of this relief because
there is no issue around the request for proposais, nothing to
suggest otherwise. We had in our replying affidavit — at
paragraph 207 and at page 1446 of the papers — dealt with the
RFP and we said well no RFP has yet been published. The
RFP is to be published so we then thought on the 30
September and it must have its legal and factual validity based
on the 2013 determination. in other words the very point of
bringing this case was to test the validity of the determination
because it is a precursor and seemingly now accepted as such
although they contended otherwise in their heads of argument,
accepted as such by the government parties. So they
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recognise that the whole point of these proceedings or a point
of these proceedings is to test the legal validity of a
determination as a precursor to procurement. And we said that
we reserve our position in respect of the RSP if anything
should change but they said in their heads of argument no
don’t worry the RFP is not on the horizon at ali. They now
contend before the Court that it is a matter of general public
knowledge that Eskom was going to be invelved at some point
in November but some notion of Eskom’s involvement and a
legal foundation for it are two quite different and separate
things. So what we now know is that what has been done is to
use — and | use this word with regret of a government party - a
manoeuvre has been practised before this Court to put in this
new determination on the ground that that somehow renders
the challenge to the 2013 determinaticn moot so as to try and
lay a new foundation for what we know they are always aiming
at, which is the RFP which has been announced in the course
of these court proceedings and now it is said wel! government
can’t control its own creature, Eskom, although it has actually
designated Eskom and it is the only shareholder of Eskom
because Eskom apparently has a life of its own and the only
way in which orders can ever be granted against Eskom is of
Eskom is brought before the Court and orders are made
against it. Well the proposition is that somehow or another
Eskom’s position as having an ability to now engage the RFP
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process, not a simple preliminary matter but a matter of
enormous significance because what the RFP is is the bids
that parties make and they are then appraised to then be
ranked in the ordinary way as the process by which one then
selects the winning bid and a contract is then entered into so it
is a vitally significant part of the process and ... {(intervention)

BOZALEK, J: | am sure it is, Mr Unterhalter, but having read

all these papers | get the sense that it is not decisive in the
sense that a die is case if a request for proposals goes out.
There is stiil — there is a long road still ahead for “binding”
contracts are entered into or bids are accepted. Am | correct?

MR UNTERHALTER: No, with respect M'Lord we would

respectfully suggest not because the RFP process, if it is at all
like tender processes in other areas of public procurement is
basis upon which the transparent competitive bidding takes
place and what emerges out of that is a preferred bidder and
all that flows after that is simply the final negotiation of the
agreement with the preferred bidder.

BOZALEK., J: But Mr Oosthuizen has told us having obtained

these proposals then bid specifications are drawn, then it goes

out.

MR UNTERHALTER: M'Lord, | am not certain where my

fearned friend — because he has instructions seemingly on a
selective basis and again i offer no criticism of him, but the
fact is that RFP’s and our law reports are replete with RFP’s
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as the essential bidding mechanism which determines the
preferred bidder with whom in nine cases out of ten the
contract is entered into. So we are now about to enter into the
phase that will determine who is going to be the party that is
responsible for this enormous build programme which is an
intergenerational commitment by South Africa to upwards of a
trillion rand’s worth of expenditure. So we are talking about
the beginning of the last past of the process save for the
actual signing of the agreement that will then bring about this
commitment of the greatest significance for every single
person in this country, not just in this generation but every

generation to foilow. So, M'Lord - sorry.

BOZALEK, J: Sorry, Mr Unterhalter, the other thing that

troubles me is this was never - this is de facto sort of an
interdict against the RFP, the request for proposais process,
which has never really been part of your case.

MR UNTERHALTER: Yes, M'Lord.

BOZALEK, J: And it seems to me whether this section 34 —

new section 34 determination came about or not it was always
open to the parties on the structure of this case or the
respondents to go ahead and move this RFP process forward
and then you would have not really had any remedy would you,
unless you had brought separate interdict proceedings.

MR UNTERHALTER: Well except for this, M'Lord, that the
predicate upon which this litigation was undertaken was
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always, as | have indicated, that this was the necessary step
before the RFP and there was never any indication that the
government parties were seeking to somehow accelerate the
RFP to avoid a determination of the |legalities of a
determination, the section 34 determination. What has now
happened precisely because the legality of the determination
has now crystallised before a Court and the government
parties no doubt are alarmed at the thought that it will take
some time to have that determination made that they have
resorted to the manoeuvrings which we have witnessed before
this Court this morning. So we simply say this — two things -
one is we had always reserved our position on the RFP but
there was no necessity whatsoever to press for any relief
about that because as our learned friend’s heads of argument
indicated the RFP was not going to be aciuated or accelerated
or indeed commenced until this litigation had taken its course.
We were told the litigation, and certainly the remedy. was
premature. That is only the conduct of a party that says don’t
worry the RFP is a long time away, we can litigate these
matters and have the determinations made by the Court.
Could I, however, deal — now that the issue has crystallised
and we need a status quo order because now interim relief is
necessary and it hinges directly on the postponement that is
now being sought because they seek a postponement to avoid
this Court to terminate the questions of legality that are
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relevant to the determination and it is so self-evident that the
balance of convenience must be struck so as to hold the status
guo so this crucially important determination of legality can
take place before an RFP is put in place where millions and
millions are spent assessing bids, getting bids put up when
none of that may be lawful at all. So it is perfectly clear in our
respectful submission what the stafus quo order would require
where the balance of convenience rests but could | just briefly
deal with the proposition that the government parties come to
court and say to this Court, as my learned friend has said, but
we have no control over Eskom, how could we possibly agree
to an order that the government parties will procure that the
RFP does not proceed until the Court has made the
determination on the prior step of the section 34
determination. Well if | could just take the Court back to the
new determination. It makes it plain that what the Minisier has
determined under section 34 firstly in paragraph 2 is that the
electricity produced from the new generation capacity shall be
procured through tendering procedures which are fair and then
it has in 4 made Eskom the procurer so for the purposes of the
exercise of the power under section 34 the Minister has
determined that Eskom will do these things. Eskom is for this
purpose, because it is for the section 34 purpose, an
instrument of the Minister's exercise of power. Eskom is a
delegate for the purposes of undertaking the procurement that
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the Ministier has determined must take place and therefore the
notion that the Minister both can grant the power to procure
and run a tender so too can the Minister, as with any
delegation, withdraw or render conditional the delegation that
has taken place. It would be unlawful for the Minister to make
a delegation to Eskom in circumstances where that delegation
was not subject to recall or not subject to conditionality as to
the manner in which the agent exercises the mandate that has
been given by the principal and our learned friend has
advanced no proposition under section 34 to suggest that the
power exercised somehow renders Eskom autonomous and
incapable of discipline by the principal, the Minister, who has
designated Eskom as the procurer, which is precisely the
power that exists under section 34. The power to designate
includes the power to either withdraw the designation or, as we
would seek here, simply 10 condition the designation by way of
a temporary hoid on the power to undertake the very
procurement that is envisaged in paragraph 2 of the
determination. Therefore it is not correct as a matter of law
that Eskom is simply incapable of being made subject to
ministerial determinations. That is why we framed the order on
the basis that the Minister must procure - that is how we
framed the order — because Eskom is at the moment not a
party before the Court but the Minister has the power to
discipline her own agent and for that purpose the order is
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perfect competent and it is an order that we say is properly
sought and should be granted so as to ensure that in an
orderly fashion the Court can determine legality of the
determinations and then if legality thresholds are past and we
are unsuccessful well then Eskom will go about the business of
the RFP. There is no suggestion either by the Minister or the
President that something about this RFP has to happen
immediately. They don't suggest that there is any urgency that
attaches to this. What we do see, however, is a variety of
manceuvring that is occurring here to try to avoid judicial
scrutiny and thereby with indecent haste proceed with an RFP
in advance of the proper orderly determination of legality.
That is something we respectfully submit that this Court will

not cocuntenance.

BOZALEK, J: If your client’s argument’s case about the

lawfulness of the section 34 determinations is eventually
proved to be correct then all these steps taken to issue
request for proposals and so on, they will be of no force and
effect in all likelihood. Correct? They will be without force of

law.

MR UNTERHALTER: Yes, M'Lord, that is so if the legal

predicate for the issuance of the RFP is wanting that is so but

in the interim just consider what the prejudice is that occurs.

BOZALEK., J: Yes.

MR UNTERHALTER: The prejudice is that an RFP is issued
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that bidders come along and at an enormous expense, both
expense to the state, the taxpayer and to the bidders
themselves, engage in the biggest RFP bidding process that
this country will ever have seen — | am not certain whether this
Court has had the unfortunate experience of looking at what an
RFP document looks like — in a tender that goes to tens of
millions or even 100 million the papers are half a metre high.
In the case of a nuclear procurement for a billion rand there
have to be legions of experts appointed, all at state expense,
to start working out what the RFP will look like, how it is to be
assessed, what the relevant documentation is that must be
provided and then the potential bidders must start this process
of actuaily making their bids, which run into literally hundreds
of millions of rand, all of this to the cost of the bidders, to the
cost of the public purse whilst a point of legality that may be
determining that none of this RFP work was ever proper or
lawful would have been the best illustration of wasteful
expenditure that one could imagine because of the scale and
dimension of a procurement that could run to a trillion rand.
Well in those circumstances we would respectfully submit to
the Court that a Court will not lightly allow this scale of
financial folly to be engaged in by a delegate of the Minister
on the premise that we can all come back ancther day and
determine legalities and in the meanwhile we are told that the
RFP is planned to take place over a few months. So the RFP
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would be in all likelihood done and completed and potentially a
contract awarded within the period that we will need to have
the legalities determined and that again is something which
will not be, we respectfuily submit, countenanced. And there
is one further point which is that we coutd get to the position if
this RFP was done in a hurry and the bids were assessed that
the government, no doubt through Eskom wishing to proceed
before the scrutiny of legality has taken place by the Court,
will sign this agreement and then we run into all the legions of
difficulties that occur with tender ... (intervention)

BOZALEK, J: Sorry, just repeat your submission in that regard

please.

MR UNTERHALTER: Yes, so M'Lord what would happen

potentially we are told that the RFP is proposed for a few
months. The outcome of the RFFP is to determine a preferred
bidder. Let's just say for argument sake that preferred bidder
is France, against all the indications that we suggest is more
likely that it is Russia now on the papers before the Court, but
let’s take a neutral example and assume it is France that wins.
There will be — and this is typical of these processes — that the
contract is usually being drawn up at the same time as the
RFP has been engaged and so the actual conclusion of the
contract, which is the outcome of the RFP, can take place
very, very quickly and that would commit potentially this
country to vast expenditure in circumstances where the very
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legalities of the RFP have not even been yet scrutinised by a
Court, on the basis that as we say - and it seems that the
government parties now agree because this new determination
is said to be the precursor, the necessary precursor to the
RFP, so they are doing this because presumably they now
agree with our argument that they had to produce another
determination as the predicate for an RFP, That is what they
are doing, that is what they have put up before the Court and
no Court will have scrutinised the legality of these matters and
the RFP runs its course. So that is hugely risky, both to the
country, it is hugely risky to the interests of justice and we
would submit that these are circumstances where a Court will
intervene and say no the status quo must prevail whilst the
legalities are determined.

Just finally as far as Eskom’s interests are concerned if
Eskom had understood, as apparently according to our learned
friend though he says he holds no instructions for them, that
they were going to be part of this process at least in November
they could have come into this litigation if they wished to do so
and they can still do so even if the Court grants the interim
relief that we seek, which is that if they seek to somehow
reverse the order or claim some interest that would suggest
that such an order should not be granted, they can come on
proper notice to the parties to seek some aiteration or reversal
of the interim relief that we seek. But for now we would cast
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the obligation upon the Minister and the President to do what
is required in the pubiic interest because this is a self-evident
case where legalities must be determined before there is this
headlong rush to try and precipitate an RFP with quite
extraordinarily significant consequences for the country and
those who would necessarily get drawn into the RFP because
if one thinks about this from the perspective of the bidders
once the RFP is announced the starting gun has gone off.
They have to start putting in their bids in accordance with the
terms of the RFP and that has very significant consequences.
Could | just see if there is anything else | need to ..

Just two supplementary points if | may in respect of the
interim relief. We did foreshadow to some degree what the
consequences are of precisely the kind of conduct that the
government parties are now engaging in. At page 116 of the
papers in paragraph 230 of the founding affidavit we are
dealing with the question of these agreements that have been
entered into. Now at the stage of this application we are
dealing simply with intergovernmental agreements that are
styled cooperation agreements but what the RFP is about is
actually getting to the point where there is a contract that is
entered into with a winning bidder but what we said of the
significance of this process is just, if not more so, of what
would be the outcome of the RFP. This may place South
Africa in a position where it owes obligations to foreign
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countries and/or companies in international law plus possibly
with damages claims being subject to international arbitration
which, depending on the terms of such international
agreements, may not be negated by any findings of domestic
unlawfulness by South African courts of law.

Now if | could just again alert the Court to what the risk is
here because many countries around the world have found
themselves in this situation. One of the features of the
Russian IGA is that it affirms the bilateral treaty between
South Africa and Russia in respect of international arbitration
concerning investments and agreements of this kind. What is
very, very likely to happen if this process is allowed 1o run on
without firstly putting a stop to it with the RFP and determining
the legalities of the determination, is that if the government in
its headlong haste to enter into one of these agreements then
seeks to rescile from it on the basis that a constitutional
determination has been made that it was illegal from a
domestic perspective that does not alter the incidence of the
obiigations from an international law perspective and South
Africa will be taken to ICSID arbitration as a result of its
bilateral treaties with one or other of the bidding countries and
it can be liable for a trillion rand’s worth of damages. Now this
causes couniries to go bankrupt. It has been part of what has
been a major feature of Argentina’s difficulties in restoring its
credibility as a borrower in international markets for upwards
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of a decade. So it is hard to exaggerate the risks to the
country if this process is allowed to be continued and the
Russian RFP - | beg your pardon, the Russian IGA - affirms
South Africa’s obiigations to Russia under its bilateral
investment treaties and presumably, even though South Africa
has sought to cancel certain of its bilateral treaty investments
with European countries, they are still current because the
termination period has a notice which has not yet run out. So
there is very high risk that is at stake. The affidavit also said:
“It is therefore essential that the process leading up to any
such procurement is lawful and conducted in an open and
transparent manner.”

And none of that has happened for reasons we explained in
great detail in our affidavit. S0 we do submit that the peril is
very, very great and the importance of ensuring that this is
done in a proper orderly fashion where Ilegalities are
established could not be placed at a higher premium and there
is no urgency. We do ask that this relief should be granted by
the Court, retain the status quo, we will return to deal with the
legalities on, as we have been happy to agree to, an expedited
basis subject to the Court being able to accommodate us.

As to the costs what is at stake here is about a great deal
more than the costs of bringing the litigation, important though
they are to my clients as NGO’s, but let me just briefly say on
that score that whilst our learned friend has extended the
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costs order to four counsel in the light of the circumstances of
what has gone on here my clients should not have to suffer
any cost detriment. The costs should be costs on an attorney
client scale in the light of the extraordinary conduct and
postponement sought at the last moment in this fashion but |
should say that no costs order is ever going to make good the
danger and risk to this country because that is really what is at
stake in respect of the interim relief that we seek. As the

Court pleases.

BOZALEK, J: Anything on the attorney client costs aspect?

MR OOSTHUIZEN: Yes, M'Lord. M'Lord, my learned friend

raised numerous new issues now in his answer. May | please

have an opportunity to reply thereto?

BOZALEK, J: 1 thought you weren't listening, your head was

s0 bowed. Yes.

MR OOSTHUIZEN: M'Lord, first of all my learned friend and |

differ about the nature of an RFP. He says basically it is the
first step in creating a contract and | say it is not, it is a
market enquiry. Can | take you to page 707 of the papers. In
paragraph 45.5 we explain the International Atomic Energy
Agency’s milestone approach where they also have this three-
faced approach for establishing nuclear power capacity, and
this is the approach that in the papers you will see cabinet has

approved also for the South African nuclear programme.
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In the papers the case is made out that we are now only in
the pre-project phase, the first phase. This is the phase
leading to a knowliedgeable commitment to a nuclear power
programme and it is in the context of that phase that the
request for proposals is issued.

If I can take you to page 764. In paragraph 68.3 you will
see that there was a decision that cabinet approved, the
Department issuing a request for proposals. But what is also
clear is that the final funding model will only be informed by
the response from the market to that request for proposals.
The request for proposals is an attempt to gather information,
it is a market enquiry. 1t is not yet an invitation for an offer
that has to be considered. Can | also take you to page 850.

BOZALEK, J: |Is this process described in any statute or

regulations?

MR OOSTHUIZEN: M'Lord, at the moment they doing this in

terms of the powers under section 85 as part of the policy

powers of the government.

BOZALEK. J: Section 85 of?

MR OOSTHUIZEN: 85(2) of the constitution.

BOZALEK, J: Constitution?

MR OOSTHUIZEN: Yes, M'Lord. Then if | can take you to

page 850, there they deal with the process, the request for
proposals and this is described in the context of:

“... to establish and define the need of an organ of state
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for goods and services ...”
As part of an internal process. This is what the request for
proposals is all about. It is not about signing on the dotted
line for a trillion dollar contract or a trillion rand contract.

BOZALEK, J: | actually meant to ask you in this regard is this

a process that can be scrutinised by the public or does this

happen behind closed doors?

MR _OOSTHUIZEN: No, M'Lord, the policy part thereof is the

domain of the executive. The moment that it goes further — the
moment that they go over to actual procurement, when they
now decide okay we are going to issue a tender, we are going
to invite bids then from that moment onward it is in terms of
the procurement power of the state and then PAJA kicks in but

at the moment ... {intervention)

BOZALEK, J: So you are telling us that essentially this

request for proposals process will happen so to speak behind

closed doors.

MR OOSTHUIZEN: Yes, M'Lord. It is a market enquiry, it is

for the government to precisely determine its needs and then
also to look at the affordability and as the question from the
bench have indicated this is going out to other countries SO
section 231 of the constitution and foreign relations are
immediately impacted upon and that might - an order
interfering with this kind of thing with respect something where
a Court should exercise restraint.
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May | then also point out that Eskom in any event already
has a procurement system and that procurement system in
itself will also allow it to issue a request for proposals. | do
not agree with my learned friend that a determination is a sine
qua non for the exercise of that power in terms of section 217
as an organ of state. Section 217 of the constitution already
gives Eskom the constitutional right to procure and that
section is part of the supreme law of the land. Why now
interpret section 34 as if over and above what the constitution
already entrusted to you you now need the Minister to give you
the green light and say okay now you can go and procure
nuciear. There is simply no rational basis for that
interpretation. Eskom already has a procurement system.

Then my learned friend talked about the balance of

convenience.

BAARTMAN, J: Mr Oosthuizen, let me understand you. Are

you saying that generic process or procurement process that
Eskom has in place woluld be sufficient for this purpose?

MR OOSTHUIZEN: On the legality basis, yes. | mean Eskom

entered into contract for Medupi, for power stations that are
also a contract with a value of a few billions of rand. Now it is
only the scale that differs with nuclear and coal. It is the scale
that differs from a procurement perspective. So why then any
new generation capacity, whether it is coal or gas or nuclear, |
respectfully submit that the existing procurement law already
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authorises that. The probiem is that my learned friend sees
section 34(1) determination as a key that unlocks the door to
procurement. Section 34(3) of that statute deals with the legal
consequences of a determination. It is not some kind of
authorisation, it is a regulatory mechanism that binds NERSA.
So the determination doesn’t speak to Eskom, it doesn’t speak
to the general public, it doesn’'t even speak to the state, it
speaks to the custodian and enforcer of the electrical supply
industry framework and it says to him when thou considers an
application for a generation licence thou will not go outside
these boundaries, | fix the boundaries of the generation
licence that you can issue by means of this determination. Let
us look for instance at the designation ... (intervention)

BOZALEK, J: Mr Oosthuizen, let's not stray too far from the

issues in front of us. We are obviously not going to hear the
case today so let's just stay with the issues. The issue is the
terms of a postponement. That is what it comes down to.

MR OOSTHUIZEN: M'Lord, can | then — can | just finish this

point because my learned friend raised it as part of this
debate. The determination isn’t an authorisation, it is a
control mechanism. So it isn’t a question of Eskom now being
appointed as a delegate or an agent of the state. That doesn’t
arise. If you look at secticn 34, and even when you iooked at
the designation of the Department of Energy, not a single one
of the sub clauses in sectior 34(1) requires or empowers the
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Minister to identify a specific entity as a procurement agent,
(a) determine that new generation capacity is needed, (b)
determine the source and the percentage, (c¢) determine that
the electricity thus produced may only be sold to a certain
person, determine that it must be purchased by a specific
person, require that it must be established through a tendering
procedure, provide for public sector participation. There is no
requirement in section 34(1)(a) that a specific body must be
designated and appointed and determined as the agency
responsible for the procurement. It is superfluous, it is a
political responsibility that is identitied by the Minister. That is
not part of the determination in terms of section 34(1). So
Eskom is not the agent, it is not the delegate for the Minister.
Now as far as prejudice is concerned my learned friend
talk about all this expenses that will be incurred in the
preparation of these RFP’s, the response thereto and the
consideration thereof. This is to be done by Eskom with their
own in-house experts and they have already prepared it, they
are ready to issue it. Whoever responds thereto will of course
do so at their own risk. It is one of those realities of
commercial life and in comparison to the delay that is caused -
and you would have seen from the papers the lead time for
nuciear is 15 years and longer. |f we want to have nuciear
power 15 years from now we have to start as soon as possible.
These expenses today will be minor in comparison to the
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problems that 15 years from now we are going to face if there
is a shortage of electrical supply. These are pennies in
comparison with what is caused by a delay in this regard.

As for the position in Argentina there is no evidence about
that and it is not such general knowledge that this Court ..

(intervention)

BOZALEK, J: Well most of what | have heard today there is no

evidence about.

MR _OOSTHUIZEN: Well, M'Lord, | take that point. M'Lord,

then as far as the balance of convenience is concerned | refer

you to The National Treasury v The Opposition of Urban

Tolling Alliance Act 2012(6) p223 paragraph 67:

“The harm and inconvenience to motorists which the Court
relies on results from a National Executive decision about
the ordering of public resources over which the executive
government disposes and for which it and it alone has the
public responsibility thus the duty of determining how
public resources are to be drawn upon and reordered lies
in the heartland of executive government function and
domain. What is more, absent any proof of unlawfulness
or fraud and corruption, the power and the prerogative to
formulate and implement policy on how to finance public
projects resides in the excilusive domain of the National
Executive, subject to the budgetary appropriations by
parliament. Another consideration is that the collection

13.12.2016/10:15-13:00/ER /...
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and ordering of public resources inevitably call for a policy

laden and polycentric decision-making. Courts are not

always well suited to make decisions of that order.|
M'Lord, the same considerations apply here. We are talking
about an allocation of public resources in the public interest.
it is not something where a Court should interfere and under
those circumstances | respectfully submit that no case at all
for such interim relief has been made out. In any event there
is the alternative remedy. If the legality is decided in favour of
the applicants then all that follows can be set aside. They have
an alternative remedy. This isn’t irreparable harm that we are
talking about and if there is a problem with the cost, M'Lord,
then | suggest that the cost order be reserved so that we can
get a full exptanation as to why this determination was made in
this manner and brought to the attention of the Court in this

fashion.

BOZALEK, J: What is the problem with a costs order?

MB OOSTHUIZEN: The scale, M'Lord.

BOZALEK, J: The scale?

MR OOSTHUIZEN: The scale, ja. Our offer is party and party,

four counsel, but if my learned friend persists with asking for
attorney and client scale then | suggest, M'Lord, that the cost
order be reserved so that that can be asceriained. Unless

there are any further submissions, M'Lord, with vyour

13.12.2016/10:15-13:00/ER /...
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permission, M'Lord, may | quickly have a word with my

attorneys?

BOZALEK, J: Certainly.

MR OOSTHUIZEN: Those are our submissions, M'Lord.

COURT: Thank you. | will only want to hear you — because
this is becoming like a game of tennis ...

MR UNTERHALTER: Yes | am sorry, M'Lord.

BOZALEK., J: | only want to hear you on the notion that a

costs order should possibly be reserved so some affidavits can

be put up to explain this. That is all | want to hear you on, Mr

Unterhalter.

MR UNTERHALTER: AIll right, as the Court pleases, M'Lord.

There is no warrant to trouble the Court further in respect of
affidavits, the Court knows exactly what the position is as to
how these costs are wasted. It is a question for the Court's
discretion as to whether the Court thinks that we should be put
to some cost which is not entirely paid by the state or not and
the Court has heard all the circumstances as far as that is
concerned,

There are two very short peoints | would like to make but if
the Court has heard it sufficiently, M'Lord, | don’'t want

BOZALEK, J: Tell me what they are about. Tell us what they

are about.

MR UNTERHALTER: Perhaps | could just ~ if | could just

indicate just very briefly it just concerns the proposition that

13.12.2016/10:15-13:00/ER s
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this is about the implementation of policy which is suggested
somehow not to be about procurement and 1 can make the

point in 30 seconds, M'Lord.

BOZALEK, J: We needn’'t hear you on that, Mr Unterhalter.

Thank you.
MR UNTERHALTER: As the Court pleases.

BOZALEK, J: We will take time to consider and we will make a

ruling at quarter past two. In the meantime it is very likely that
both | and my colleague will be available to hear any
continuation of this matter between the 13™ and the 27
February. | would like counsel in the interim to look at those
times and come back with a view to identifying what dates is
suitable and | have always had a reservation that two days
were going to be sufficient for this matter and if given these
new developments if anything that has confirmed my prima
facie view so i think counsel must allocate — must identify

more than two days.

MR OOSTHUIZEN: Can | just ask those dates again. The 12t

February.

BOZALEK. J: It is something like the 13" to the 27",

MR OOSTHUIZEN: 13-27. Thank you ...

BOZALEK. J: I think there is a 2-week period, it will be from

Monday to Monday — Monday to Friday and Friday’s don’'t —
generally are not used for hearing applications in this division
s0 it is Monday to Thursday one week and then Monday to

13.12.2016/10:15-13:00/ER /...
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Thursday another week. That is the envelope. Yes all right,

then we will adjourn until 2:15.

COURT ADJOURNS (at 13:00)

COURT RESUMES (at 14:15)
5 ORDER

13.12.2016/10:15-13:00/ER /...
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Your Reference: Paul Pretorius SC

My Reference: AP/LP

To: Mr. Paul Pretorius 8.C.
From: Adrian Pole

Date: 4 October 2018

Memorandum:

Earthlife Africa & Another v. Minister of Energy & Others Case No. 19529/15

We refer to our previous correspondence and your email dated 13 September 2018,

1. Background
This case arose out of concerns by Earthlife Africa —Johannesburg {Earthlife} and the Southern African

Faith Communities’ Environmentai institute (SAFCEI) regarding the Minister of Energy’s and
government’s pursuit of what would be the largest public procurement ever entered into by South
Africa, namely the procurement of a fieet of nuclear reactors generating S.6GW of electricity. Some

astimations suggested the cost would exceed R1 trillion.

The primary concern was that the decision to procure a nuclear fleet had been taken without the
necessary statutory and constitutional decisions having been taken in a lawful manner. A series of
press statements suggested that the actual procurement process would start in the second quarter of

2015 and be completed by the end of 2015 (this date shified in various subsequent press statements).2

At the time the case was launched in October 2015, very little information about decisions relating to

1 Various press statements (sourced primarily from official government websites) are set out in the Founding
Affidavit.

Attorney: Adrian Eedhard Pole
BA LLB.MEnvDev.LLM{environmental law)
VAT Registration Number: 4030234308
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the nuclear fleet procurement programme were in the public reaim {(save for policy statements, media
reports and official government press releases). Additional important information came to light as a

consequence of Rule 53 processes during the course of the litigation.
The case can conceptually be divided into twe main compeonents:

- The Agreement on Strategic Partnership and Co-operation in the fields of Nuclear Power and

industry between South Africa and Russia ... (‘Russian IGA’); and

- Determinations made in 2013 and 2016 by the Minister of Energy (with the concurrence of the
National Energy Regulator of South Africa (NERSA)) in terms of section 34 of the Electricity
Regulation Act, 2006 (ERA} relating to the need for and procurement of 9.66GW of nuclear energy

{(‘nuclear s34 determinations’).

2. Russian IGA
The decision to table the Russian 1GA under section 231(3) of the Constitution formed a central part of

the challenge. Tabling the Russian IGA under this provision meant that the agreement became binding
on South Africa merely by its tabling. Qur clients’ contention was that due to the content of and binding
commitments contained in the Russian IGA, it should have been tabled under $5231(2) of the
Constitution, which would have subjected the agreement to a Parliamentary approval process.
Parliamentary approval and scrutiny was thus avoided by tabling the Russian IGA under s231(3). The
Minister’s decision to table the Russian IGA in terms. of 5231(3).was found, by.the Court to be

unconstitutional and unlawful, and was reviewed and set aside..

As background, some of the interesting features of the Russian IGA include:

TR (1 TN B
ERREE S e

- On 22 September 2014 the DOE and Russia’s. atemic.energy-agency. {Resatom) both-released.- ..

identical press statements confirming their joint-understanding.of the agreement; namely-that-" . .. -

it laid the foundation for the Iarge-_s_cg_lg-_-_-nmlg&_ggqgweﬁglgmﬁmw}ipc;gcgrgme.nt:.@nqﬁ

development programme based on the construction of Russian VVER reactors with a total

installed capacity of Q,GGW} g TR T A St ey mptoe
In the face of a public outcry, the DOE and Nuclear Energy Corporation of South Africa (NECSA)

subsequently sought to ‘clarify’ this joint statement, stating that there was no procurement deal _

2 see Applicant’s Founding Affidavit, paragraph A, para 65 onwards, at page 26.

Adrian Leonard Pole BA.LLB.MEnvDev.LLM(environmental law)
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but a country-to-country framework agreement, and that simitar agreements were to be signed
with other nuclear vendor countries.

- in response to the Earthlife litigation and Rule 53 process, an explanatory note by the Minister
of Energy dated 19 September 2014 was provided. This explanatory note indicates that the
Russian IGA had been ready for signature in November 2013 but that signature had been
delayed after several [unspecified] technical issues were identified.?

- A copy of an explanatory memorandum by the state law advisor (on 24 November 2014} was

also attached to a draft of the Russian IGA provided in the rute 53 process.? The state {faw advisor

indicated that the Russian IGA ‘falls within the scope of section 231(2) of the Constitution and

Parliamentary Approval is required’.’

It was reported in November 2014 that vendor parades hosted by the DOE had been held with

a Russian delegation (in October 2014}, while similar parades were hosted with China, France,

Korea and the US (in November 2014} and Canada and Japan {March 2015),

- On 30 lanuary 2015 Adrian Pole Attorneys wrote to the Minister of Energy expressing various
concerns relating to the Russian IGA and nuclear procurement process, and seeking various
assurances. No substantive response was ever received,

- The content of the Russian IGA had not been made public in South Africa until it was tabled in
Parliament in july 2015. However, an unofficial English translation of a Russian version.of the. .

IGA was leaked to the press and reported in the media on 13 February 2015,

It may be relevant to note media reports referring to a.cabinet sub-committee responsible for:
implementing the nuclear programme and chaired: by former-President: Zuma;-namely the:National - -

Nuclear Energy Executive Co-Ordinating Committee or NNEECC (subsequently renamed the Energy

Security Cabinet Sub-Committee or ESCSC).° This report also makes reference to a recommendation

that the DOE be appointed as the procuringagency:-Other:sreports- suggested: that:the “nuclear .=+ o

procurement process would be presented to the ESCSC for approval and endorsed by Cabinet.

CEIE TR T TS L W e s D S e T e g LT

Decisions to table two other IGAs under s231(3} of the-Constitution:were also.challenged-on the basis-ars smvris
that these were not tabled within a reasonable-period 0f time:-The- Agreement: for-Cooperation o - ssiv. .
between the Government of the Republic of South Africa-and.the United States of Americe conceming i, uf Hian

Peaceful Uses of Nuclear Energy (US 1GA) was tabiled sore twenty.years after it was signed {in 1995},

3 See paragraph 29 of the Supplementary Founding Affidavit 3t Bage 3806 the pagifiated chie'régerd; ang ™= % LAt v

Annexure 43.10.
4 See paragraph 31 of the Supplementary Founding Affidavit at page 381 of the paginated case record, and

Annexure 43.11).
® See paragraph 38 of the Supplementary Founding Affidavit, at page 385 of the paginated case record ).

¢ See for example: http://mg.co.za/article/2015-02-19-topsecret-riuclear:

Adrian Leonard Pole BA.LLB.MEnvDev.LLM{(énvironmental law)-~ - - -
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while the Agreement between the Government of the Korea ond the Government of the Republic of
South Africa regarding Cooperation in the Peaceful Uses of Nuclear Energy (Korean IGA) was tabled

about five years after it was signed.

Decisions to table IGAs signed with China and France under s231(3) were not challenged.

3, Nuclear s34 determinations
At the time of launching this case, no nuclear determinations made under s34 of the ERA had been

made public. No responses had been received to correspondence {dated 26 July 2015) addressed to

the DOE” and NERSA querying (among other things) whether a nuclear s34 determination had been

made.

Following a protracted Rule 53 process® calling upon the Minister and NERSA to provide records in
relation to the decisions impugned in the notice of motion, the record provided revealed that in late
2013 the (then) Minister of Energy (Mr. Dikobe Ben Martins}, with the concurrence of NERSA, had
made a nuclear s34 determination. The 2013 nuciear s34 determination had thus not been made public
for a period of approximately two years. On 21 December 2015, this nuctear s34 determination was
also published in the Gazette.® NERSA also eventually provided.its ‘record’, which included the minutes

of a NERSA meeting held on 26 November 2013 at which a resolution was taken to concur with the

Minister of Energy’s nuclear s34 determination ¢

After close of pleadings, the case was set down {or an-expedited basis)for hearing on13-14 December. -

2016. In chambers prior to the commencement of the hearing, Mr. Oosthuizen SC {for the 1% and 2™

Respondents) revealed that a fresh nuclear:s34- determination-tiad -been made“by-the Minister of =

Energy (Ms. Tina Joemat-Pettersson) with the:conturigiice of. NERSA:which he:had received:around .= 7o

noon the preceding day.t* This resulted in the hearing being-adjourned:to February:2017 (an orderwas-

made that wasted costs were to be paid on an attorney-client scale, including the costs of four

background to her 2016 nuclear s34 determination-The decision-record-was-attached to-this affidavit, .

WR ORI TUT SV R Jhes. . 0 o+t L

AR TR BT T Y DT e 3T Rl

s L LT ST e
K : ST amL e

7 See for example Applicant’s Founding Affidavit, paragraph 119 onwards page 52
8 For a summary of the various steps required to secure the ‘record’ and ‘supplementary record’ from the
Minister of Energy as well as from NERSA, see Part W if the Supplemnntary Fou ndmg Afﬁdawt at pages 369 -

1 T T

counsel). A supplementary affidavit” was subsequently filed=by the:-Minister-of ‘Energy: providing==~=

[ - ey = .
~—¢ = - raae EEEEAT u._-__v..--:s‘__._.; B e e T L

379 of the paginated case record, LS i pis g
® GN'1268 of 21 December 2015, See also Apphcant 's Supplementary Founding aﬁ‘ dawt paragranh 9 onwards,

R Y .

page 367 of the paginated case record. RERIES T B I

10 See Applicant’s Supplementary Founding afﬁdawt page 494 of the pagmated case record
11 See the court transcript included in the DropBox folder {fi !e name: 19529 15 Vol 113 December 2016.pdf).

2 see Volume 5A of the paginated case record, at page 1516. -

Adrian Leonard Pole BA.LLB.MEnvDev.LLM(environmental law)
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and included the DOE’s decision memorandum™ as well as a NERSA document confirming NERSA’s
approval of a round robin resolution concurring with Minister's 2016 nuclear s34 determination.*
Among other things, this determination designated Eskom (replacing the DOE) as the procurer for the

nuclear power plants. As with the 2013 nuclear s34 determination, no public participation process had

been followed.

It might be mentioned that while not a party to the proceedings at the time, Eskom acting CEO
Mateshela Koko was present at court on 13 December 2016 (Mr. Koko had reptaced Mr. Brian Moiefe
following his ‘resignation’ in November 2016 in the wake of the Public Protector’s ‘State of Capture’
report). Journalists present advised the writer that Mr. Koko had engaged with them in court at the
hearing. Press reportsindicate that Mr. Koko stated that Eskem would release its Request for Proposals

(RFP) for the nuclear power stations when the determination was gazetted.’® Eskom were

subsequently joined in the proceedings.

The court hearing went ahead in February 2017, with judgment handed down in April 2017. Both the
2013 and 2016 nuclear s34 determinations were found by the Court to be unconstitutional and

unlawful, and were reviewed and set aside.

By this time Minister Joematt-Pettersson had been replaced as Minister of Energy by Minister Kubayi,

On 13 May 2017 Minister Kubayi issued a media statement advising that the Western Cape High Court

ruling would not be appealed.

4, November 2017 Application
On 17 October 2017, [then] President Zuma announced- a cabinetreshuffle interms: of whichi:=Minister .. swr " ~a.er

Kubayi was replaced by former Minister of State-Security, MinisterMoblobo s sraimosi s vy prowin: w6 2R s

-2 T SO RIS et e TR

On 5 November 2017, Eskom’s spokesperson was reported-in the-media as-having stated thatifthe.. -~ .. ..

[revised] integrated resource plan (IRP) showed-that the:nuclear programivie.could-go-aheadzEskonm. i .y =5
would begin the tender process immediately:-This-announcement:came-at-atime-when:the Ministen o
of Finance had stated that South Africa would not have the money for a major nuclear build

programme for at least the next five years,* while other statements suggested that Mlnlster Mohlobo

13 gee Volume 5A of the paginated case record, at ‘page 1546; L cE - e
19 See Volume 5A of the paginated case record, at pages-1566-1572. « B m e al o s

13 See for example: htips://www.fin24.com/Economy/ Eskom/breakmg-eskom-torreIease—n uclear-rfp-thls-
week-koko-20161213 and http://www.engineeringriews. co: za/artlclez‘renewables-bodv»bafﬂed-bv-timm,gﬁ
nuclear-determination-and-proposed-rfp-2016-12-13/rép id:4136 - '

16 pre-speech briefing to Medium-Term Budget Speech, reported.in the media:on 26.QOctober: 2017, -

Adrian Leonard Pole BA.LLB.MEnvDev.LLM(snvironmental law}
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was fast-tracking the finalising of a revised tRP.Y

In the belief that this line of conduct evinced a clear intention to disregard the requirement that there
should be a lawful and procedurally fair s34 determination in place before a procurement process for
new nuclear generation capacity commenced, an urgent application was brought in the Western Cape
High Court by Earthiife and SAFCEI (assurances had been sought from the Minister, Eskom and NERSA
that proecurement would not proceed without a lawful and procedurally fair nuclear s34 determination

having been made, but were not provided prior te the litigation).

In its responding affidavit, Eskom explained that statements attributed to its spokesperson had been

misinterpreted.

The matter was adjourned sine die after written undertakings had been obtained from the Minister of
Energy and Eskom to the effect that no further steps would be taken towards the procurement of new

nuclear generation capacity without a lawful $34 determination having been made.

5.  Nuclear Build Programme Costs / Affordability
The cost (and affordability} of the proposed 9.6GW nuclear procurement programme has never been
made public, with government (and Eskom) typically taking the view that the true cost would only be

known during the procurement process (i.e. once potential vendors provided detailed information on

costs).

The nuclear cost estimates relied upon in the IRP2010 were viewed as severely unrealistic (in respect
of both construction and capital costs}, while the IRP2010 itself acknowledged: that-further research - =1 . =%
was required around the costs of decommissioning-{atend:of life}and:management of nuclear-waste «# .-z.wvi s

(in particular spent nuclear fuel).’®

B e L TR S T .

To our knowledge the cost of the programme-was-thus-neverincluded:-inthe-annval budgets =su o ~opm o 2o
A report by the Energy Research Centre {ERC}-of:the University-of Capé:Town:{commissioned by iz =
Earthlife) indicates that there was a 94% chance-eiectricity;prices-would-bezhigherin 2030-as aresult: +2cwr sy «
of the proposed nuclear build programme, and that the risks of a negative impact on the economy

A

17 https://www.fin24.com/Economy/mahiobo-instructs-officials-to-fast-irack-sas-energy-plan-20171031 . .
18 see for example letter to Minister of Energy dated 30 Januaty 2015, with report by Prof. Steve Thomas
attached, Applicants’ founding affidavit, Annexure PL10;-at-pages:140:169-0f the paginated case record; -

Adrian Leonard Pole BA LLB.MEnvDev.LLM(environmental {aw) C o
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were ‘high’.®®

6. Other
- in 2011, a ‘policy adjusted’ integrated Resource Plan 2010-2030 (RP2010) was published which

included 9.6GW of new nuclear power generation capacity. Various statements by government
suggested {erroneously in our view} that the IRP2010 constituted the necessary approval for
new nuclear power plants.?

- A draft update to the IRP2010 was conciuded during or about 2013, which suggested that an
alternative to a fixed capacity plan was a more flexible approach taking into account changing
assumptions. In October 2014 Mr. Fikile Majola (Parliamentary Committee on Energy
Chairperson} was reported in the press as having said that the IRP2010 update would not see
the tight of day.

- On 12 October 2017 the Department of Environmental Affairs granted environmental
authorisation for the construction and operation of a nuclear power station and associated
infrastructure at Duynefontein (adjacent to the exiting Koeberg nuclear. reactor site). This
authorisation is currently under administrative appeal. The EIA process commenced prior to
2000, and reliance was placed on the IRP2010 as the ‘departure point’ justifying the need and
desirability for the proposed new nuclear power station. o

- A number of media reports indicate that Oakbay Bes_qu(pgs is the majority stakeholder in Shiva

Uranium. It has been reported that it was sold to Oakbay by Uranium One, said to be asubsu:ll_ary

of Russia’s Rosatom.?! Media speculation was that this this mine would become highly profitable

if it became the uranium supplier to South Africa’s proposed nuclear reactor fieet.

A fairly in depth overview of some of the reported links between President Zuma, the Guptas

and the Russians has been published. ... ., . . v, oo ootz I b i

- Media reports in September 2016 indicate thatSou}h f@caﬂ 5. first contract.for gtge nuclegr bul]dm,. ks
programme’ was secured by Mr. Shantan.Reddy, a son.of Mr. Vivien Reddy {reported to be a

close friend of former President Zuma). This contrack, reported to be worth as much as

R171million, was for the procurement of anuclearbuild programme management system 2 This. .. ... -

socioeconomic risks. Technical Report, University of ,Qagf ng& ven
http://www.erc.uct.ac.za/sites/d efault(ﬁleszlmage to es/ll IP

Nuclear build plan Technical report.pdf - ued = g mia : s | ey et e e s
20 See for example Appiicant’s Founding Affidavit, pa ragraph 56, page 30 of the pagmated case record

2 hitps://businesstech.co.za/news/government/124993/zuma-the-guptas-and-south-africas-ri-trillion-

nuclear-plans/

2 hitps://www.businesslive.co.za/rdm/ Dolltlcsf2017-01 18- zuma-the-ﬂuptas and-the-russians--the-inside-

story/ .
z See for exampie: https://mg.co. za!artrclg{ZOlﬁ 09 16—00 zuma-pals-clinch ﬁrst—nuclear deal and

Adrian Leonard Pole BA.LLB MEnvDev.LLM(environmental-law) e
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contract is also referred to in the DOE Portfolio Committee on Energy’s Report of the Nuclear

New Build Programme Procurement of sixteen {16) Service Providers (29 November 2016).%

We hope that the above is of assistance to the Commission. Should the Commission require any further

information or clarification, please do not hesitate to contact us.

Yours sincerely

ﬁ /\Aﬂ.\/\

Adrian Leonard Pole

2 hitp.//pmg-assets.s3-website-eu-west-1.amazonaws.com/161 129report.pdf

Adrian Leonard Pole BA.LLB.MEnvDev.LI.M(environmental law)
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Zuma, the Guptas and the Russians - the inside story by Lily
Gosam (Rand Daily Mail), 02 February 2016

2 February 2016

Part 1: In pursuit of satisfying his insatiable greed — Jacob Zuma will liberate
us from our constitutional democracy, and destroy the chance of a 'better life for

alf’

FOUL PLAY

Cn 9 of December 2015 president Jacob Zuma fired finance minister, Nhlanhla Nene. In his place he installed David
van Rooyen, a treasury outsider of little reputation[1], and who — when mayor of the Merafong city local municipality —
had his house fire-bombed before being chased out of town by the incensed residents[2] [3]. The question remains of
why did Zuma do it, or as someone caught up in the whole infrigug exclaimed, “What the "k is going on here?"[4]

With the assistance of an “outside hand” and a patronage network, Zuma has been strategizing for years — from the
nuclear procurement programme, to South African Airways (SAA), to the obstructien of our rights and freedoms, to
castle-in-the-sky voter promises. Each time, ratcheting-up the pressure and moving his players into position.

Below exposes Zuma's game-plan, from ignoble start to dictatorial end, and the multitude of fouls in between.

PART 1: CORRUPTION GOES NUCLEAR

I wish to make it clear from the outset that this piece is not about arguing the merits or demerits of nuclear energy. It is
whether Zuma’s decision for nuclear energy is based on sound ecenomic principles for the good of the country, or for
some other purpose.

Zuma’s (rabid) pet project

On 9 of December 2015 {and hours before Nene was fired), Zuma's cabinet approved the 9 600 MW nuclear
procurement programme {nuclear programme). This paves the way far nuciear vendors to present propesals in March
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2016 to build 6 to 8 nuclear reactors, at an estimated cost of between R800-billion and R1.8-frillion {$50-billion to $100
billion)[5] 61 [7.

The nuclear programme, however, glows with controversy. According to Peter Attard Monialto (an emerging market
economist at Nomura), the nuclear programme is Zuma’s “pet project”, and is highly interwoven with politics and the
succession issuef8]. His analysis is supported by a Mail and Guardian [M&G] source who said that the programme was
regarded as one of Zuma's “presidential legacy projects” [2]. Professor Willlam Gumede, of Democracy Works, added
that the programme is being implemented essentially from a purely patronage point of view[10]. While Andrew Feinstein,
executive director of Corruption Watch UK (and former ANC MP), said simply, “l fear that the corruption in this deal
might dwarf the arms deal” {News24)[11].

A nuclear procurement process in a constitutional democracy should be transparent, logical, considered, tegal,
participatery, and unbiased.,

Yet Zuma has assumed personal control of the nuclear programme, and it has been characterised by: secret meetings;
undisclosed documents and classified financial reports; deceit; aggressive campaigning; damage control exercises,
illegality; use of apartheid {national key-point’) legislation[12); sidestepping of Eskom's technical and financial oversight;
destruction of oversight organs of state; disregarding of industry experts; refusal of public consultation; ignoring of the
ANC's national executive committee (NEC) and ANC resolutions; and the removal of any government opponents, the
most notable of whom was Nene,

From Russia with love of all things nuclear

Russia is Zuma's “preferred partner” for the 9 600 MW nuclear build, according to energy experts, analysts and
journalists, He has had numercus personal negotiations (some undisclosed) between 2009 and 2014 with his Russian
counterparts — Viadimir Putin and Dmitry Medvedev|13] — and within that time two agreements were signed (and both
concealed from public scrutiny[14} {15] [16]):

Should the nuclear programme go ahead as Zuma and his benefactors have planned, Rosatom — Russia's state-
owned nuclear company - will build the nuclear power plants,

Rosatom consists of 360 companies, with 34 reactors in operation, and 29 under construction, including nine in Russia
IM&GI[171. It is a nuclear mass production machine designed and dependent on werldwide nuclear energy expansion
and domination[18].

Over the past five years, Rosatom has quieily cornered the market in nuclear energy, systematically seeking out
agreements and contracts with roughly 30 nations interested in the installation of nuclear power plants. According to
Global Risk Insights, Russian-built nuclear power plants in foreign countries become more akin to embassies — or even
military bases — than simple bilateral infrastructure projects. The long-term or permanent presence that accompanies
the exportation of Russian nuclear power will afford president Vladimir Putin a notabie influence in countries crucial to
regional geopolitics[19] [20].
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Viadimir Slivyak (senior lecturer on Environmental Policy at the Russian National Research University and part of a
Russian organisation called Eco Defence) stated that Rosatom is a cross between a state organization and a private-
owned company. It is, in essence, a “state within the state,” functioning under no one’s control but its own[21].
Consequently, it is nothing short of a breeding ground for abusive practices, said Slivyak.

in 2010, Ecodefense and Transparency intemational (Russia} conducted a study into Rosatom and found that 83 out of
200 (41%) of Rosaton’s purchasing contracts had violated the company’s own procurement rules. Several years after
the study was published more than 300 Rosatom employees were fired over corruption allegations, several cases
involving top officials (reports Slivyak)[22].

Recently, a director of Rosatom's fuel supply arm — which supplies aimost half of the enriched uranium fuel used at
Koeberg (thanks to a deal struck by Zuma} —- was arrested by the FBI [Fin24][23]. In September 2015 the director
pleaded guilty to charges of conspiracy to commit money laundering and for facilitating $2-million bribes[24]. As of
writing, he is still to be sentenced, but could face up to 28 years in prison[25).

Slivyak concludes that “With vast resources and solid state support at its disposal, the Russian nuclear industry remains
under almost no external contrel. The lack of transparency, widespread corruption, failure to demonstrate high levels of
safety, and the unresolved waste and decommissioning issues must be of high concern to any potential customer of
Rosatom’s on the intemational market.”[26]

Radivactive idea goes rogue

To and try grasp the scale of the nuclear programme, the initial costs of the controversial arms deal announced in 1999
was only about 13% of the year's budget. By contrast, the nuclear programme — at an estimated maximum cost of
R1.6-trillion[27] — equals approximately 100% of 2015's total budget and a third of our gross domestic product {M&G's

amaBhungane)[28].

The National Unior of Mineworkers (NUM) — an affiliate of Cosatu -— described the energy investment as “nationa!
suicide"[28].

And the figures exciude the cost of delays (and a depreciation rand). Nuclear plants can be completed in as little as four
to six years([30]. yet it took an average of 13.8 years to finish the reactors that were completed in 2011[31). And as of
July 2018, 75% (47) of all nuclear building sites globally are delayed, often by years.[32]

Questions have also been raised as to Russia’s ability to fund its overall worldwide nuclear projects.

World Nuclear Association strategist Steve Kidd said that it was highly uniikely that Russia would succeed in carrying
out even half of the projects in which it claims to be closely involved. While a world nuclear report by two independent
international energy consultants concludes that, “the lack of realism and overblown market expectations drive nuclear
companies and traditional utilities into ruin”[33]. This may explain why rating agencies consider nuclear investment risky
and the abandoning of nuclear projects explicitly ‘credit positive'[34].
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Slivyak, speaking on South Africa’s $100-billion nuclear programime, said that even at better imes, Russia has never
funded foreign reactor construction with anything close o this amount [Fin24][35].

Montalto maintained that treasury under Nene found initial evidence that the 9 600 MW deal was unaffordable [Business
Day and Fin24][38]. In fact, the energy department’s own updated Integrated Resource Plan (IRP2013) concluded that
the nuclear programme should be “delayed’[37] until at least 2025 and even until 2035[38] [39], and should be
“abandoned” altogether if costs exceeded $6 S00/KW[40). (Costs were estimated in July 2015 1o be abaut $8 000 per
kilowait installed, by Prof Steve Thomas[41] [42] [43]— and these are just for “overnight costs”, which excludes finance,
insurance, operational costs, conversion and enrichment, fuel manufacture and substitution, waste disposal and
decommissioning[44]).

The government's IRP2013 findings were confirmed by international consultants at KPMG and Deloitte, who were
commissioned by the energy department (but whose findings were withheld from the public as being classified)[45].
Moreover, independent energy experts (at UCT’s Energy Research Centre; the CSIR; and the University of
Stellenbosch} concluded that the nuclear technology is not needed, as there are viable alternatives[46].

Before Nene's firing, he told Business Day in an interview that he would not sign off on the nuclear power deal if it was
unaffordable, and would not be swayed by political meddling[47].

Like Neng, Pravin Gordhan -~ as newly appointed finance minister — stated that the nuclear procurement would go
ahead only if it was “affordable™ [48].

Neveriheless Russia will tailor-make its procurement proposal so that it seems attractive, such as a 20 year loan
repayment agreement, at low interest rates, and a grace period such that South Africa only begins to pay once a
nuclear plant is operational. However, the costings will exclude delays, inflated prices from tenderpreneur practices,
rand depreciation, insurance costs, operational costs, conversion and enrichment, fuel manufacture and substitution,
waste disposal and decommissioning[49].

Steve Thomas (energy policy professor at the University of Greenwich Business School UK -'who has monitored South
Africa’s nuclear plans since 1997) said that the South African government was not alone in'being misled by uncritically
accepting over-optimistic cost forecasts made by nuclear proponents[50].

A law unto oneself

Montalte maintains that if Zuma’s cabinet approved the 9 600MW programme without national freasury cost-benefit
analysis and affordability sign of, it is an illegal move under the Public Sector Finance Management Act [Fin24][51].

It would also be in direct conflict with the ANC’s National Deveiopment Plan (NDP) [52] and ANC 2015 naticnal general
council resolutions, both which stipulated that it was vital an in-depth cost-benefit investigation into the financial viability
of nuclear energy was performed, including a re-assessment of such a programme, and that *Government must also
announce publicly that nuclear energy can only be procured in line with the legal prescripts’53).
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Policy makers have also expressed grave concern over a 2014 signed agreement between Russia and South Africa
(which was leaked to the media by Slivyak)[54] [55]. It is said to contain clauses that are against our country’s national
interests, is in conflict with our constitution, and leans heavily in Russia's favour.

Over and above that, the project as it stands threatens our country’s sovereignty, since our energy supply will be solely
in the hands of Russia, which Allister Sparks describes as a country with “one of the word’s nastiest dictatorships”

[Business Day][56].

Gordhan, after being newly appointed as finance minister, stated that the nuclear programme would only go ahead if it
was not only affordable, but that the formal procurement process would be in accordance with Scuth African law [57). As
shown above, that pirate ship has already sailed.

Who Benefits?
Will the nuclear programme at least result in cheaper electricity?

Based on findings from the Council for Scientific and Industrial Research (CSIR}, the {levelised) cost of electricity from
nuclear power is 25% more expensive than new coal or solar photoveltaic, and 67% more expensive than wind [Fin24]
[58]. Columnist Allister Sparks wrote that the nuclear programme would resuit in 10 to, maybe, 50 fimes higher
electricity costs than we are paying now [Business Day][59].

UCT energy policy expert Hilton Trollip said the government's rush to sign a nuclear deat is unnecessary and unwise as
South Africa did not need 9 600 MW of new baseload power by 2025. Trollip said, “That is nonsense. There are
alternatives, We did recent modelling which shows that we can have a growing mining and minerals economy without
nuclear power."[60]

The guestion then arises, if South Africans won't benefit from the nuclear programme, who will?

A report by independent researcher Brenda Martin and an African Energy scholar, Dr David Fig, noted in July 2015 that
Zuma is a firm advocate of nuclear power supply and has made it clear since 2010, that nuclear power investment in
South Africa is non-negotiable, and that ali necessary actions should be taken fo ensure realisation of a new nuclear

power programme[61].
Below exposes the reasons why Zuma is so hell bent on forcing the Russian @ 600 MW programime through,

imespective of: the evidence against it {from independent and government sources); the laws that stand in his way; the
people that advise against it; and the grave concerns of his own party.

Radioactive plant-feed

Nuclear reactors require uraniutn to function, in particular low-enriched uranium (LEU). But first one must mine the
uranium, and for South Africa’s 8 600MW nuclear programme, plus the existing Koeberg Nuclear Plant, the demand for



FP-JGZ-1580

uranium would steadily increase as the nuclear power plants come online. Luckily South Africa is said to have 6% of
global identified resources of uranium {or 970 000 tons}, the saventh highest share in the world [OECD-NEA, 2013][62].

With a 9 B00MW nuclear deal, ocal uranium reacter demand would grow from the current 290 tons of Uranium (Ut) per
year, 1o eventually 3300 Ut per year, once all the reactors are operational [OECD- Nuclear Energy Agency, 2014][63].
That's a dramatic 11 times increase in local demand for uranium,

And as it just so happens, in 2010 the Guptas (a family well-known for their backing of Zuma}, along with Zuma'’s son,
Puduzane, emerged as buyers of a South African uranium mine — the Dominion Rietkuil Uranium Project — amid
claims that Zuma intervened to ease state funding for the project (according to amaBhungane - M&G's investigative
armj[64).

[For summaries of the Guptas’ influence with Zuma and his family, read Verashni Pillay's 2013 M&G article, or Franz
Wild's 2015 Bloomberg article. There are also excellent standalone articles on the Guptas dealings with the state, such
as the Sunday Times piece by Sabelo Skiti on how Eskom allegedly went to extraordinary lengths to make sure the
Gupta family landed a R4-billion coal deal, or M&G's amaBhungane articles on a former Gupta associate allegedly
involved in R835-millicn Transnet kickbacks)

Al mine

Uranium One Incorporated (Uranium One) -— a public company in Canada — owned a number of uranium mines
arcund the world, including a uranium and gold mine in the North West province, South Africa[65] [68). The focal mine
was called the Dominion Rietkuil Uranium project, which proved to be a disappointment to the company and so it was
mothballed in late 2008.

Uranium One's global uranium holdings atiracted the attention of Rosatom, which from 2009 onwards began buying up
the company’s shares through one of its many wholly-owned subsidianies. (Rosatom would eventually indirectly secure
51% cwnership of Uranium One in 2010, and 100% in 2013, after which it was delisted[67])[68].

As Rosatom (through its subsidiary) was buying into Uranium One, the company sold the South African Dominion
Rietkuil Uranium project. Reporters picked up on Uranium One's “low-key announcement” in April 2010 of the sale of
the mine to an undisclosed party[69] [70]. The mine was sold for $37.3-million, at a loss to the company of $242-million
(based on the company's interim financial statements)[71]. Thus the mine was sold for about 14% of its reported value.

One meonth later, in May 2010, the media got wind that the mine — which would come to be known as Shiva Uranium —
was bought by Oakbay Resources and Energy Limited (a Gupta-controlled company) together with minority
shareholders, which consist of companies within companies (like a Russian nesting doll), including indirectly the ANC’s
MK war veterans and its woemen's group[72], and the black economic empowerment group Mabengela Investments
{Mabengela}.

Mabengela is headed by Zuma's son Duduzane and Rajesh “Tony” Gupta (the youngest of three Gupta brothers). 45%
of Mabengela is owned by Duduzane Zuma; 25% by Rajesh “Tony™ Gupta {the youngest of the three Gupta brothers);
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20% by an array of Gupta employees, former business partners and friends; and the last 10% is owned by an obscure
offshore company, with its sole owner a Dubai resident with discernible traces in South Africa[73] [M&G). The M&G
wrote that Mabengela appears to be the vehicle for the Zuma family’s empowerment by the Gupta family[74).

(The North West province — where the mine is situated — is governed by Supra Mahumapelo, the province's premier,
and he is said to be a member of the so-called “premier league”, which consists of premiers loyal to Zuma. The other
premier-league provinces are the Free State and Mpumalanga[75]. For the 2014/15 period, the auditor-general found
the number of “clean audits™ — that is, financial statements that present a fair and accurate picture and comply with
accepted accounting principles — for the departments and public entities in Mpumalanga and the North West came to
24% and 4% respectively, while 32% of the Free State’s audits were deemed ciean[78] [77). This excludes financial
statements by departments not submitted on time, or at all[78].

amaBhungane and the Sunday Times uncovered that the Guptas had expected the Public Investment Corporation (PIC}
to facilitate funding for the Uranium mine purchase, (The state-owned PIC is the country's largest institutional investor,
with more than R750-billien — as at 2010 - in civil servants’ pensions under its management[79]).

Brian Molefe, the then chairman of PIC, was set to leave in April 2010 when his contract expired. However Molefe’s last
day on the job would have been 12 April — two days before the Dominion Rietkuil fransaction was finally clinched. The
Sunday Times uncovered that Zuma had phoned the then deputy finance minister Nhalanhla Nene — who doubled as
PI1C chairperson — during the week preceding 12 April to ask that Molefe be kept on. A source confirmed that Zuma had
asked Molefe to stay on, and so he did, and his contract was extended for a further three months.

M&G reported that it had seen internal documentation showing that the PIC was intimately involved in the Shiva
Uranium project, and that a PIC employee at the time said Molefe pushed for the project, but the investment committee

eventually rejected it as too risky[80].
However, the Industrial Development Corporation (IDC) was less perturbed by the risk, and provided the loan.

After the Guptas had succeeded in allegedly lobbing Zuma for his assistance, the IDC loaned Qakbay Resources and
Energy {CGakbay) R250-million for the purchase price of R275-million (April 2010 R/$ exchange rate for $37_3-million)
[81]. The Gupta family effectively owns 84% of Qakbay[82] [Business Day], and Oakbay obtained a 74% stake in Shiva
Uranium(83] [84]. The Gupta family, in March 2011, said that it never benefited from BEE, but had sponsored BEE deals

[City Press][85].

Later, when Qakbay listed on the Johannesburg Stock Exchange (JSE) in Novermber 2014, the IDC received a 3.57%
share of the company in exchange for the R250-million loan[86] [City Press]. Based on the company’s February 2015
net assets {instead of using the company’s market cap, which is “way off kilter” [87]), IDC's 3.57% shareholding equates
to R182-million, giving Oakbay a discount on its loan of at least R68-million[88] [89] [90] IM&G calculations updated to
Feb 2015). There are also more than R300-million interest charges on the loan that is payable by 2018 [City Press][91].

{The IDC is a state-owned development financier set up to stimulate industry and create jobs. Thus each loss on an
investment means it is less able to fulfil its mandate on behalf of ali South Africans [M&G][92]. The activity of the IDC
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centres on, amongst ofher policies, the National Development Plan, which has advised caution and reassessment of the
nuclear programme.)

At the time of the purchase of the Dominion Rietkuil Uranium mine, journalist Brendan Ryan [Fin24] pondered, “Who in
their right mind would buy one of the most notoricus dogs in the entire South African mining sector — the failed
Daminion Uranium mine - and do it at a time when uranium prices are stilf depressed? That's the $64 000 question
following news that the Gupta family — the ultimate controlling shareholder in Shiva Uranium — has bought Dominion
for $37.3-million. I¥'s either the steal of the century — given that developers Uranium One wrote off an investment of
$1.8-billion when they shut Dominion down in October 2008 — or it's a classic case of throwing good money after
bad."[93]

Unbeknownst fo Ryan, at the time, was that Zuma and his benefactors had set the course for a large-scale nuclear
programme.

Atomic timeline: 2000 to 2010

In the early 2000's, Zuma — then South African deputy president — met the Guptas for the first lime, as a guest ata
business function held by a Gupta company, Sahara Computers{34].

In 2005, during the power struggle between Zurma and Thabo Mbeki for the presidency, the Guptas were said to have
sided with Zuma, even after he had been fired as deputy president. The Guptas had tried to court Mbeki, but did not get
far. (The Guptas claim that they were friends with Mbeki as much as they are friends with Zuma). The Guptas don't
mind telling whoever cares to lisien that they were there far Zuma when his days were dark [Business Day][95].

Early in 2007, Eskom approved a plan to expand South Africa’s overall electricity capacity by the year 2025. The plan
included the construction of 20 000 MW of new nuclear capacity, consisting of up to 12 nuclear reactors. France’s Areva
and the United States’ Westinghouse were contenders[96].

In December 2007, Zuma was elected as ANC president[97].

Six month’s later, in June 2008, Duduzile and Duduzane, Zuma's daughter and son joined the board of the Gupta-
controlled company, Sahara Computers{98] [99]. (Duduzile resigned from the position in 2010[100}. Duduzane and
Gupta farmily members are directors of at least 11 of the same companies, as at December 2015 [Timeslive][101].}

In September 2008, Mbeki resigned as South African president.

In December 2008, Eskom abandoned the 20 000MW nuclear plan for being unaffordable in the wake of the 2003
global financial crisis and the renewed appreciation for coal production[102] [103] [104][Professor J. van Wyk of Political
Sciences)
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Zuma was inaugurated as South African president in May 2009. In Novernber 2009, the Guptas’ formed a new
company, which would come te be known as Oakbay Resources and Energy Limited{105]{Cakbay).

One month later, in December 2009, Zuma declared at the United Nations Climate Change Conference in Copenhagen
that South Africa was going to reduce its carbon emissions by 34% by 2020[106]. His announcement took both local
and international commentators by surprise, but it revealed Zuma’s nuclear ambitions.

Four months after that, in April 2010, the Guptas, Duduzane Zuma, and other investors bought the mine - soon to be
called Shiva Uranium — with Zuma allegedly ensuring state assistance. The Guptas and Duduzane then jumped into
action, refurbishing the uranium and gold plant “very aggressively’[107] to make the plant operational for production.
They also possessed due diligence studies and a comprehensive bankable feasibility study (a document required to
raise capital)[108] [109].

A couple of months later, in June 2010, the Guptas accompanied Zuma on his first state visit to India (the Gupta's
original birthplace, and where some of their family members are still based[110}). It was an important trade meeting,
intended to entice investment in South Africa. However, the Guptas appeared to have acted as gatekeepers for Zuma
on the trip. At one banquet ... Zuma made it clear that interested investors had to go through the Guptas, prompting
several high-powered businessmen to leave in disgust’. One businessperson told the M&G at the time, *It was clear that
the family wanted to use Zuma to establish connections for themselves.” [Verashni Pillay’s 2013 M&G article][111].

In August 2010, Zuma met with his Russian counterpait, Dmitry Medvedev, during his first official visit to Russia, Zuma
was accompanied by 11 cabinet ministers and more than 100 South African business people[112],

During the trip, Zuma concluded a deal with Medvedev for Resatom to supply 40% of Koeberg's enriched uranium
needs untit 2017 to 2018[113] [114]. The Head of Rosatom told reporters that the company hoped 1o eventually conirol
45% of the low-enriched uranium {(LEU) markef in South Africa[115)."Cur share of the market in South Africa will rise,”

he said.
Atomic timeline: 2011 to 2013

In January 2011, the CEO of Shiva Uranium said, “We're looking at very shortly starting up the uranium processing
plant” [Bicomberg].[116] By February 2011 Shiva produced 1.4 tons of elemental Uranium (U)[117] [118] (or 0.25% of
South Africa’s yearly uranium production[119]).

In March 2011 Zuma's cabinet approved the Integrated Resources Plan (IRP2010) 2010-2030, which was a 20 year
road map, outlining the mix of the country’s future electricity generation, which inciuded the need for 9 600 MW of
nuclear power[120] [121] [122]. That same manth the Gupta-Zuma plan hit a wall, or more specifically a tsunami hit
Japan, causing the Fukushima Daiichi nuclear plant disaster. As a result, the South African government put its nuclear
pregramme on held pending a nuclear safety review[123] [124].

In April 2011, Russian president Medvedev and Zuma meetin China's Sanya City while attending a BRICS summit. This
was the first time South Africa was taking part in the forum[125].
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Two months later, in July 2011, the two presidents held talks at a luxury spa in Sochi, on the side-lines of a Russian-
Nato council meeting. The content of the talks is unknown[126].

In September 2011, the energy department submitted its nuclear tender proposal to the cabinet, and the then energy
minister said it would finalise the proposal before the end of the year. Bidding was said to begin in 2012[127].

At the end of 2011, the OECD Nuclear Energy Agency made puzzling findings on Shiva's activities, stating that beside
the initial 1.4 tons of uranium in February 2011, "no [more] information is available on 2011 production.”

As for 2012, The OECD-NEA found that, “Shiva did not produce uranium in 2012 and neo information on the reasons for
not producing uranium as planned are available. It is also not known when uranium production will resume[128).”

In March 2013, Russia's Rosatom opened offices in Johannesburg. The nucleat company said at the time that it had not
yet decided if it would pursue nuclear energy production in Scuth Africa or other African states, (According to the
International Atomic Energy Agency, Nigeria, Kenya and Egypt were considering nuclear technology[129]).

That same month, Zuma and Putin met before a BRICS summit in Durban, and again two moenths later, in May 2013, at
the Black Sea resort of Sochi. Engineering News repotted that the then energy minister, Dipuo Peters, held talks with
the director generat of Rosatom during the Sochi visit, and Russian news agencies reported that nuclear co-operation
was discussed at presidential level too[130]. {Peters had successfully led the procurement of renewable energy from
independent power preducers, before being removed in a cabinet shuffle in July 2013, and replaced with Ben Martins.
[131))

In July 2013, Zuma took control of the inter-ministerial National Nuclear Energy Executive Co-ordinating Committee
{NNEECC}, by replacing its Chair, deputy president Kgalema Motlanthe, with himself. The NNEECC guided all spheres
of government that had & stake in the nuclear programme[132] [133]. The MAG reported at the time that Zuma’s move
was not widely known, and took well-placed industry insiders by surprise[134].

in November 2013, in the run up to the Atemex African Forum, Russia's state-owned news agency reported that
Rosatom is “to build efght nuclear electricity units [$ 600 MW] in South Africa. Formal agreements about this are to be
signed....on the fringes of Atemex[135]." It had been suggested that Rosatom embarrassed South Africa by letting the
cat out of the bag about the reactor deal before the government was ready to make an announcement [M&G][136].

At a G20 Summit and at Atomex, in September and November 2013 respectively, the Russians became increasingly
impatient, and were said to have pushed Zuma “aggressively” for the signing of the nuclear agreement[137] [138].

The M&G uncovered that Zuma in turn appealed to finance minister Gordhan at the G20 Summit to make the necessary
financial commitments needed to conclude the Russian nuclear deal. Gordhan apparently declined and warned Zuma
such a step would be unwise[139).
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Montalto said Gordhan had always objected to the nuclear programme, due to the cost and the possibility of
corruption{140].

On 21 of November 2013, the energy depariment released its revised Integrated Resource Plan {IRP2013), which
advised that South Africa should delay its nuclear plans until at least 2025 and even 2035[141], and abandon it
altogether if it proves too expensive. The revised findings were — and still are — ignored by Zuma and his cabinet,

On 25 of November 2013 — four days after the IRP2013's release which advised the delay of the nuclear build — the
then minister of enargy Ben Martins acted as witness to the signing of an agreement between Rosatom and the South
African Nuclear Energy Corparation {Necsa), which gave the energy department the go-ahead to procure 9 600MW of
nuclear power from Russia[142). (A government gazette noting the agreement was only published two years later in
2015, quietly sneaked through on the eve of Christmas [Rand Daily Maill[143], and a couple of weeks after the firing of
Nene}.

Atomic timeline: January to Cctober 2014

In Zuma'’s State of the Nation address in February 2014, he said, "We expect to conclude the procurement of & 600MW
of nuclear energy.”[144]

In May 2014, Zuma anncunced his new cabinet, including a shock transfer of Gordhan as finance minister to a lesser
partfolio, and replacing him with the low profile but respected Nene[145] [146].

Zuma also appointed a new energy minister, the “political lightweight” Tina Joemat-Pettersson, M&G reported at the
time that her appointment sparked the strongest reaction, ranging from concern to absolute cutrage — “particulary in
light of the possibility that a nuclear build, involving frilions of rands in tenders, may be on the horizon”, and that “poor
decisions will resulf in problems that will dog the country for 30 or 40 years to come and have huge economic
impact"[147).

In July 2014 Zuma met with Putin at a BRICS summit in Brazii. A month later, in August 2014, Zuma flew to Russia for a
six day visit; this was his fifth trip to the country. Both Russian and South African journalists were surprised by the
visit[148]. It was called a “working visit’, but strangely, Zuma was only accompanied by an intemational relations deputy
minister and, curiouser still, the state security minister. The delegation did not include any of cabinet’s economic cluster,
despite the reason for the trip being to discuss trade and investment between the two countries[149) [150).

TimesLIVE noted at the time that Zuma and Putin had become pretty close, meeting at every available opportunity (four
times in 15 months). The newspaper pondered what benefit Zuma derived from his relationship with Putin, and that trip

specifically [151].

In September 2014, Zuma made himself chair of the cabinet's energy security subcommittee (which Zuma had
established a few months earlier to replace the NNEECC.) The Subcommittee was led by the minister of energy
Joemat-Pettersson. This then sidestepped Eskom as the owner and aperator of the nuclear fleet[152], and excluded
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any technical and financial oversight by them [Business Day], while also neutralising minister of public enterprises
Lynne Brown, whe is more sceptical of the nuclear programme [M&G][153].

The stage was thus set for an opaque “country-to-country” negotiation process, without the necessary participatory
checks and balances {M&G].

On 22 of September 2014 a joint media release by Rosatom and the South African government announced that the two
countries had signed an intergovernmental framework agresment{154} which laid the foundation for the large-scale
nuclear power plants procurement and develepment programme of South Africa, based on the construction of new
nuclear power plants with Russian VVER reactors with total installed capacity of up fo 9 600MW (up to 8 nuclear power
plant units)[155].

The media staternent goes on to quote Joemat-Pettersson as saying. “| am sure that co-operation with Russia will aliow
us to implement our ambitious plans for the creation by 2030 of 9.6 GW [equal to 9 600MW] of new nuclear capacities
based on modern and safe technologies.”

The announcement caught politically nuclear lobbyists, industry insiders, as well as the ANC’s own NEC all off guard
[M&G]. And there was such an outcry over Russia’s unfair advantage that the energy department tried to downplay the
agreement and instituled damage control by asking other vendor countries for agreements, including the LISA, South
Korea, France, Japan and China[156). Nonetheless, Hartmut Winkler, Professar of Physics, University of
Johannesburg, stated that the perception remains that the Russian nuclear developer Rosatorn had already been
assured of its front runner status[157).

The agreement (which was leaked to the media in January/February 2015 by Slivyak) showed that Russian technology
would be used exclusively for the 9 B0OMW deal and that it appeared to be written: to sidestep constitutional
requirements for open and competitive tendering [M&G][158].

Prof Winkler wrote (in 2015) that “The speedy and secretive manner in which government initiated a process with
massive and long-term cost implications, and the inexplicable decision to declare Russia as a preferred partner ahead
of other potential options, immediately led to intense suspicion of corruption.” He went on to say that the nuclear build
became labelled as an arms deal “on steroids” [159].

Atomic timeline: November 2014

From 2012 io November 2014, the Shiva Uranium mine operated under management allegedly without up-to-date
permits for many of its environmental impacts [M&G][160}. Its signboards on the property became bleached almost
illegible by the sun, and the anticipated jobs for the local residents never materialised[161]. The company funded the
care and maintenance of the plant through open-pit gold mining[162].

On 28 of November 2014, three months after Zuma's “working visit” to Russia, and two months after the nuclear SA-
Russia cooperation agreement was signed, Oakbay listed its shares on the Johannesburg Stock Exchange {JSE)[163].
(JSE's listing time frame is normally about two 1o three months)[164].
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City Press wrote that no matter the declarations of innocence, the timing of the Oakbay listing and the discussions
around the state’s massively contentious trillion-rand nuclear build programme saw eyebrows meet hairfines among
jaded South Africans[165].

In Oakbay's press statement, the then CEO George van der Merwe declared that it was an opportune time fo list given
the strong global uranium market and Shiva’s turnaround under Oakbay. He said, “Demand for uranium is generally
driven by nuclear power plants. With 439 in operation worldwide, 62 under construction and 465 more in planning, the
market is wide.” The statement added that current uranium production lags consumption (190 million potunds pa) by 50
million pounds[166] [167]. (The figures also appear in the company's pre-listing statement.[168])

It may be coincidental, but the number of nuclear power plants and pounds of uranium he quotes to justify the timing of
the company’s 2014 listing, as opposed fo doing it sooner, matches precisely that of an article written by Virginia
Uranium [nc in 201112 {article link) ~ nearly three years prior to Oakbay's listing, (Even so, the numbers could be
confused since they have changed relatively little from 2012 to end 2014[169] [170].) There is one numerical difference
between the two sources, though — where van der Merwe refers to a 50 million pound lag in uraniurm proeduction versus
consurmnption, the articie concurs but adds that for that period the difference was made up by secondary sources. (The
article goes on 1o say that those secondary sources will drop by 50% over the next decade, while global demand is
expected to increase, widening the supply-demand gap.) According to figures by Morgan Stanley research in December
2014, there was global oversupply from 2010 to 2013 and an estimated oversupply for 2014[171).

At the end of 2014 when Oakbay listed, Nuclear Engineering International and Morgan Stanley stated that there was a
uranium oversupply, which was forecasted to continue through the year 2020[172][173). (To iliustrate with a more recent
example, Cameco Corp. the world's second-argest uranium producer, reported lower adjusted quarterly earnings in
Gctober 2015, "as an oversupply in the market continued to affect demand and price."[174]). The oversupply has led to
significant stock build-up in Japan (with a & year stockpile)[175] and China (with a 10 year stockpile)[176] that could
reduce future demand growth. Local producer Sibanye Gold {Oakbay’s only publicly listed rival for uranium and gold
production) has also been stockpiling its uranium[177].

David Sadowski, a mining analyst with Raymend James, said in July 2014, “For years now, analysts have been touting
the uranium supply shortage, but looking at the current market, that prospect no doubt seems laughable. ”[178] {He
added that the supply deficit that was once expected to hit the market in 2018 has been delayed until 2020 at the

earliest.)[179]

So it appears somewhat doubtiul that the number of reactors worldwide and cverall uranium demand can be attributed
to the timing of Oakbay’s listing.

In Oakbay's November 2014 pre-listing statement, it referred to the nuclear programme thus, “The South African
government has developed a master plan for the roll-out of a nuclear build plan and has commenced signing co-
operation agreements with various countries with nuclear expettise. Should this plan commence, there will be a local
demand for uranium in addition to the increased intemational demand for the cornmedity."[180]
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{Varun Gupta would later caution — in 2015 as the new CEQ — against linking Oakbay’s operations and the SA nuclear
programme, saying that Shiva Uranium would be producing uranium within about two years, whereas SA's new nuclear
power would only come on stream several years later[181].)

CEQ van der Merwe said in November 2014 that it expected an increase in {global] demand for uranium, and so had
begun the process of commissioning a definitive feasibility study on its mineral deposits with a view ta raising R800-
million, and anticipated the study to be completed in 12 months’ time[182].

Atomic Timeline: January to August 2015

In Zuma's State of the Nation Address in February 2015, Zuma reiterated, “Government is also exploring the
procurement of the 9 600MW nuclear build programme as approved in the Integrated Resource Plan 2010-

2030 [183] {Once again he ignores the revised IRP2013 findings). He added that, “Our target is to connect the first unit
to the grid by 2023, justin time for Eskom to retire part of its aging power plants.”

Also in February 2015, M&G reported that the board of the South African Nuclear Energy Corporation (Necsa) — which
is a state-owned entity that is earmarked to drive the nuclear programme’s local skills development and industrialisation
plans - suspended its chief executive, Phumzile Tshelane, for disciplinary lapses, including allegedly donating state
money to the ANC, the company’s financial position had “nose-dived” from a cash surplus to a projected shortfall of tens
of millions of rands, and there were irregutar payments to the Necsa chairpersen Mochubela Seekoe {who received
triple the remuneration of the next highest board member), Necsa declined to confirm or deny these figures, but said "no
such scenario has occurred or been envisaged” [M&G].

M&G stated that Tshelane and Seekoe are considered as the “lynchpins” in Zuma's contested plan for new auclear
power stations. (Seekoe denied the allegations.)[184]. Like Zuma, Tshelane held several meetings with the nuclear build
front runners of Russians; and Seekoe is the former South African ambassador te Russia (and Russian-educated and
Russian-Speaking). (Necsa had signed an undisclosed agreement in November 2013 with Rosatom for the go-ahead to
procure 9 600MW of nuclear power.)

The energy minister acts as Necsa's nominal shareholder; however, the board she appoints is legally entitled to perform
an independent oversight role [M&G]. Nevertheless, energy minister Joemat-Pettersson was accused of stepping in to
protect Tshelane, aflegedly under pressure “from above”.

Four months Jater, in June 2015, Necsa board members were in open conflict with Tshelane and wrote to Joemat-
Pettersson about their implacable epposition to his reappointment and questioned his fitness for office(185]. The board
then attempted to “summarily dismiss” Tshelane for allegedly “withholding infermation” from the auditor general [M&G]
[186] while aiso questioning his suitability to perform a key role in the impending nuclear programme. The board wrote
to the energy minister: “The nuclear indusiry is one that prides itself in transparency, especially when it comes to
compliance, safety and financial accounting. The very future of nuclear in South Africa depends on these pillars to
assure that nuctear energy should not be feared, but embraced. The actions and conduct of the CEO ... have trampled
these very values and made a mockery of the govemment's efforts to ensure a world-class nuclear industry, in
preparation of the planned nuclear new-build pregramme.” [M&G}[187)
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(Update: Carol Paton reported in Business Day in October 2015, that Necsa is in financial and organisational disarray: it
failed to finalise its annual financial statements; the board has collapsed; and the CEO is holding on to his job by a
tenuous thread[188). As of December 2015, Tshelane and Seekoe retain their positions at Necsa, while some board
members have since left.)

In May 2015 Zuma and Putin held yet another ‘bilateral’ meeting. Timeslive observed that Putin was the world leader
Zuma had spent the most time with since coming to office in 2009[189].

In July 2015 a frusirated Zuma summoned Nene and Joemat-Pettersson to a meeting, where he demanded answers as
to why the nuclear build programme procurement process had not resumed in June that year as planned[190]."The
president instructed them tg iron out issues between the two departments when they return home [from a BRICS
summit in Russiaj," said a senior government official who was privy to the meeting. The official, who did not wish 1o be
named, said the departments had failed to agree on a way forward - with the treasury maintaining that the project was
“unaffordable” [Sunday Times][191] [192).

In mid-July 2015 — shortly after Zuma, Nene and Joemat-Pettersson returned from the BRIGCS summit in Russia ~ the
energy department announced that the procurement would start that same month and that the vendor would be
selected by the end of the financial year in March 2016[193].

In Zuma’s August 2015 mid-year State of the Nation speech, he said, " For the medium to iong term electricity supply,
the nuclear build programme is at an advanced stage of planning and the procurement should be concluded within the

current financial year.”[194]

That same month, due to growing resistance to the scale and cost of the nuclear programme, Joemat-Pettersson
denied that the government had ever said it would build 8 600 MW (or 9.6 GW) of nuclear power, describing the number
as "a thumb-suck"[195] [196]. This is in blatant contradiction over the previous two years of direct quotes from her, her
department, Zuma's State of the Nation Addresses, the nuclear procurement agreement between Russia and South

Africa, and budget speeches.

On 27 of August 2015 Nene reaffirmed that he would nof sign off the $100-billion deal te build nuclear power stations,
struck between Zuma and Putin, if it was “unaffordable’[197].

Atomic Timeline: September to December 2015

In September 2015, nearly a year after Oakbay listed on the JSE: its shares were gyrating from R10 to R50 and back to
R30 in the past year, reflecting thin volumes [Business Day][198] [199]; and, the company spoke of refining its bankable
feasibility study to raise between R800-million and R1-billion io achieve optimal uranium production{200] [201], which is
exactly what the former CEQ van der Merwe had stated the previous year, with the feasibility study having been
expected to be completed by this time[202] [203] [204]. From 2012 to September 2015, the company had produced no

uranium,
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Varun Gupta {as CEQ) announced that once the capital had been raised, the company’s first {suboptimal) uranium
production would be enabled within about 18 months to two years. On this basis, he denied there was a direct link
between Cakhay and SA's nuclear programme, as the reactors would only come on stream several years later [205].
However, as with the case with Japan, China, and other nuclear-powered countries — if the & 600MW nuclear
programme goes ahead, Zuma’s government may choose to stockpile uranium in anticipation of fuel requirements for
the nuclear reactors as they attain criticality, and thus create an early demand fer uranium. Moreover, the then CEO van
der Merwe said the R800-million investment was needed to be raised over a five year period, allowing the company to
ultimately achieve the mine's maximum annual uranium output of 1100 Ut per year[206] [207]. Which — if the nuclear
deal goes ahead — would more or less match the uranium demand South Africa will have five years after construction
commences (barring delays), for the first phase of the nuclear build [OECD-NEA][208] [209].

In that same month, September 2015, the mineral resources minister Ngoako Ramatlhedi was in the middle of dealing
with mine industry layoffs, a commodity-price slump, and an investment squeeze[210], when he was suddenly recalled
from his ministerial post by Zuma, in a late-night cabinet reshufle[211][Rand Daily Mail]. He was moved to the Public
Service and Administration pesition, a post that had been vacant since March that year[212]. Ne other positions where
changed.

In hindsight, Ramatlhodi's (and Gordhan’s 2014} removal was a precursor te Nene's shock firing. As Natasha Marrian
observed in Business Day, Zuma and his cohorts were probably emboldened by how swiflly the noise died down after
replacing Ramatlhodi with their man, Mosebenzi Zwane, at the helm of the strategic mining portfolio[213]. Like Nene,
Ramatihodi oo was replaced with a person with no track record[214]. In less than two years, Zwane had moved from
being MEC for economic development, small business, tourism and environmental affairs in the Free State to heading
the province’s agriculture and rural development pertfolio for three months, before being sent to Padiament [M&G]
[215]) [216].

The M&G found that Zwane had reported business links that were in close proximity to the Guptas[217]. And he had
also been linked to at least two government scandals involving the Guptas{218): Guptagate, where Zwane was used as
a pretext to explain why the Gupta's private plane was allowed to land on route to a wedding at the Waterkloof Air Force
base without having diplomatic status (the Guptas insisted they did nothing wrong, but issued an

apology[219] [220] [221]} [Business Day]; and, during Zwane’s tenure as Free State MEC for Agriculture, he was linked
to a R570 million Gupta-related dairy project in his home town of Vrede - the project was riddled with irregularities and
was investigated by the treasury before being shut down {the Guptas deny any involvement[222] [223] [224]) {M&G].
{Tha Free State province is governed by the premier, Ace Magashule, who is a member of the Zuma-loyal “premier
league”{225).)

Gupta and Gupta-linked companies involved in mining - including Shiva Uranium - have several times run into trouble
with regulatory requirements, as well as those on environmental compliance[226] [227][TimesLive]. Due to changes in
environmental and mining legislation, Zwane is in charge of enforcing those regulations[228] [229].

I January 2018 it was reported that Zwane aliegedly travelled with a delegation from the Gupta-owned Tegeta
Exploration and Resources company to visit Glencore in Switzerand to negotiate the purchase of Optimum Colliery.
{Asked if the minister had joined the Tegeta delegation, the company’s director said it was "absolute rubbish™)
(Optimum is a coal mine that was placed in business rescue, after: Eskom slapped the company with a R2.5-billion
penalty for supplying sub-specification coal; Eskom refused to renegotiate a debilitating supply confract; and the
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company’s mining rights were revoked by government for a few crucial days[230] [231] [232]. It was bought out by its
fellow competitor, the Gupta-controlled Tegeta Exploration and Resocurces company. An executive at Glencore, wha
asked not to be named, said the company had been strong-armed into selling [IOL][233].

The buyout of Optimum Coal may allegedly be an example of carporate hijacking, with state assistance [or “private
grabification” — definition to follow in Part 2 below]. IOL reports that Exxaro’s Amot mine closed recently after Eskom
refused to renegotiate its supply contract[234]. The truth about all this is yet to be told.)

In Octaber 2015, Nene allocated R200-million to the energy department over two years (half in 2016/17 and half in
2017/18) for preparatory work to consider the costs, benefits and risks of building nuclear power stations in South
Africa, and told joumalists that treasury will conduct a “transparent budget process” [Fin24][235] [238].

South Africa has become one of the leading destinations for renewable energy investment, so said a 2015 research
report by the Energy Research Centre UCT. The Renewable Energy Independent Power Producers Project (REIPPP) is
a joint private-public initiative for renewable energy generation, mainly from wind, solar PV and concentrated solar
power. Since its inception, the REIPPP has been hailed an unprecedented success. The programme is unique in that
for projects to qualify, developers must contribute to the reduction of socio-economic inequity, through community
ownership and economic development benefits[237].

As of October 2015, 92 projects had been selected as part of the REIPPP, mobilising private investment of R193-billion,
and with a combined capacity of 8 327MW, In addition, 37 out of the 92 projects had been completed by then and they
contributed 1 827MW of power to the national electricity grid (this is equivalent to one Koeberg nuclear power station),
while alsp providing social upliftment[238] [239] [240][241]. In June 2015, the energy department issued a determination
to procure a further 6 300 MW for the project{242]. The national treasury expected the REIPPP to eventually contribute
17 000 MW of electricity capacity to the grid by 2022[243].

Yet, in Qctober 2015, just when bidding by renewable power producers was set to start for the additional capacity[244],
Brian Molefe — now CEC of Eskom — halted the process, with the non-issuance of budget quotes for the programme.
He said it was a temporary measure taken to protect the financial sustainability of Eskom. Effectively, he was saying
Eskom could not afford to support new REIPPP connections as well as energy purchases. He added that, "very socon a
lasting solution will be found to address this matter” [Fin24][245) [246] [247]. (As of writing, no reports on Eskom's future
commitment to the REIPFPP could be iocated.)

On Wednesday, 9 of December 2015, Zuma held a cabinet meeting to discuss key government programmes and
decisions. Amongst them was the nuclear procurement programme for 9 600 MW, which was then approved by cabinet
(but excluded the then Cooperative Governance and Traditional Affairs minister Gordhan, who was off sick} [Carol
Paton of Business Day uncovered cabinet's decision][248].

Just hours after the meeting, and to the cabinet’s great consternation and surprise {according to Jeff Radebe, who is a
cabinet member, an ANC NEC member, and minister of the presidency){249], they heard along with the rest of the
public that Zuma had fired Nene, and replaced him with a parliamentary backbencher, David van Rooyen. The move
was met with shock and disbelief in all sectors at home and abroad[250].
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Two days later, on Friday, 11 of December 2015, the post-cabinet media briefing by Radebe and accompanying press
statement made no mention of the fact that the 9 600MW nuclear deal had been approved[251] [252] [253]. It was only
on Monday, 14 December 2015, after Gordhan had taken the helm of treasury that cabinet's decision was publically
confirmed by him.

Uranium enrichment

“Global uranium demand is predominantly driven by its use in nuclear power generation plants,’[254]declared Oakbay,
the majority sharehelder in Shiva Uranium. But uranium cannot be used as fuel to run nuclear reactors until it has been
converted into low enriched uranium (LEU)[255] [256].

The World Nuclear Organisation states that Eskom procures its conversion, enrichment and fuel fabrication services
from world markets, and that nearly half of its enrichment is from Russia. However, historically, South Africa has sought
self-sufficiency in its fuel cycle[257].

In the 1970s the Apartheid government established a uranium enrichment company, which later, in 1999, was
restructured to become Necsa (currently under the management of Zuma's ‘lynchpins” Seekoe and CEOQ Tshelane). But
actual enrichment operations ceased in 1995, and the only two conversion plants were both demclished. Much of the
high-enriched uranium (HEU) is still stored away. (Some say there’s a 250kg cache[258]).

With the prospect of 9 800MW of nuclear power, local enrichment operations are again a priority. Necsa's CEO
Tshelane told the M&G in October 2013 that his board was “seized” about whethar to re-open the country's enrichment
facilities, adding that it was an opportunity for the parastatal to “localise the back end of this procurement; we should
localise as much as we can”,

One month after M&G's interview, in November 2013, Necsa and Rosatom signed an agreement giving the energy
department the go-ahead to procure 9 600MW of nuclear power from Russia (and which was only acknowledged
publically in @ government gazette two years later).

But besides the prospect of local LEU demand, there are even greater incentives over the horizon for an enrichment
plant[259]. Several African countries have expressed an interest in nuclear power plants, including Algeria, Egypt,
Ghana, Kenya, Morocco, Namibia, Niger, Nigeria, Tunisia and Uganda[260][261] ~— and they will all have uranium and
enrichment requirements, and be dependent on those who provide them.

In an African Policy Brief {(by Egmont — Royal Institute for International Relations) it stated that Putin is quietly, but with
deterrinaticn, executing a scund plan to build up Moscow's economic and political power on the African Continent[262].
And it looks like Zuma wants to ride on his coat tails.

According to a December 2014 report by Earthiife, Rosatom promised that a nuclear fuel assembly facility will be built in
South Africa in case the country decides to go for the ambitious 9 600MW nuclear program with Russia[263). This was
confirmed by QECD-NEA which stated that there are plans under consideration by Zuma’s government to restart
enrichment for both domestic and export purposes[264].
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Nuclear dating

The possibility of an enrichment plant may shed some light on Cakbay and the timing anomaly with the nuclear
programme.

Construction on the first reactor is said to begin in 2018. As stated earlier, Zuma's government may well decide to begin
stockpiling uranium before any reactors come online, thus the government will look to secure fong-term contracts with
suppliers early on. On that score, Oakbay will be ahead of the queue due fo Shiva Uranium’s unique processing
capabilities that produces a higher grade uranium {according to Oakbay), as well as their unnaturally close proximity to

Zuma.

Over and above all that, Oakbay plans to produce their first uranium production in 18 months to 2 years after having
raised capital, while opening discussions with agents and nuclear-power firms about securing long-term supply
contracts[266]. They said that they are focusing in particular on India and China|266] (both of which Rosatom has
extensive dealings). There are examples of Rosatom taking 2 to 3 years to build large centrifugal enrichment
plants[267], and that is from scratch, whereas South Africa has plants that can be recommissioned.

Theoretically, the first reactor is to become operational in 2024[268]. As stated earlier, Oakbay's objective is to
eventually achieve an annual uranium output of 1100 Ut per year[269] [270], which is the estimated vranium demand
South Africa will have when the first reactor/s comes online [OECD-NEA][271] [272]. Moreover, Oakbay are not shy
about looking for other acquisition opportunities in the energy and mining sectar to boost their production output[273].

Again theorefically, the remaining reactors will come online in 2025, 2026, 2027, with the final reactors being completed
in 2028 and 2030[274] [275]. This in turn will bump up uranium demand each time, untif finally the full @ 600MW nuciear
build will be up and running (cansisting of 3 nuclear power plants, each with two or three reactors, depending on the
configuration[276]), creating a steady uraniurm demand of 3300 Ut per year[277].

Besides the possibility of local uranium demand, as stated earlier there is the potential for a continentai-scaled uranium
market and enrichment need, if African countries decide to procure nuclear enargy.

in 2010, journalist Brendan Ryan posed the question: “Wha in their right mind would buy one of the most noterious dogs
in the entire mining sector — the failed Dominion Uranium mine ... ?"[278] Well finally it can be answered — the Guptas,
with alleged heip from Zuma and his 8 800MW nuclear deal.

What a steal
Uranium is not the only commadity with dubious links to the nuclear programme.

In July 2013, John Helmer (a provocative American joumnalist who focuses on the Russian business sector) flagged a
strange deal with a company Nemascore which had links to Zuma’s associates (including his son - Duduzane, Zuma's
legal advisor - Michael Hully, and another lawyer associated with Zuma)[279].
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Nemascore had been registered for only a month, when it made an offer (with the assistance of a Russian bank) of
$320-million to buy a majority stake in a Russian-owned steel producing company, Highveld Steel & Vanadium, based in
eMalahleni, Mpumalanga, for double its market value. (Highveld Steel & Vanadium is the second-largest steel maker in
South Africa.) Occurring almost in tandem with Russian negotiations on the nuclear deal, led Helmer to speculate that
the two deals were perhaps connected[280] {281] [282].

Furthering Helmer's theory about the link between the deals, was that the buy-out was endlessly deferred together with
South Africa’s decision about the nuclear deal[283]. (For further reading: M&G article link AND Business Insider article
link }

Mg of December 2015, and still in keeping with the nuclear programme delays, Highveld Steel & Vanadium is currently
in business-rescue proceedings, and has shut down operations “temporarily”[284].

{As an aside, in December 2011, the Procurement Director of the machine engineering division of Raosatom was
charged with collaborating to steal more than $4.5 million, or R36.5 million at that time, with his cohorts by forging
supply certificates for reactors at home and abroad, including India, for what was low quality, cheaper steel in order fo
fake compliance with industry standards while keeping the difference in price for himself[285]. As of writing, no reports
on the outcome of the case could be located.)

Stacked deck

Qverall, the tendering process for the & 600MW nuclear buitd programme will include 80% South Affican seurced
construction companies, engineers, waste management system suppliers, security systems providers, cabling, cement,
steel, finance, transport, |T firms, mining, and more[286] [287].

Which on the face of it sounds wonderful, but not when one considers it is for a nuclear programme that has
already been declared by government and independent studies 1o be urnecessary and unaffordable, will ultimately
result in 10 to 50 times higher electricity costs than we are paying now, and already exhibits alarming signs of fixed
tendering through devious means[288).

Although the Guptas allegedly occupy much of Zuma's attention as benefactors, that attention is not whelly undivided -
there are other benefactors o0, in various industries. For example, see the M&G article by Lionel Fault and Sam Sole
on the alleged infiuence of Vivian Reddy {who reportedly paid R450 000 for a table at the ANC's anniversary gala
dinner), He secured a R1.25 biltion “smart” electricity meter tender with City Power: “Jfoburg's R1-billion ‘present’ to
Zuma benefactor'{M&G article link }.

Loane Sharp — economist for the Free Market Foundation - stated in Business Day, that the Department of Trade and
Industry (DTI) aims to create 100 black South African industrialists in Zuma’s present term, She said, “It is probable that
the Department of Trade and Industry DTt is forcing through the new BEE codes to prejudice "white" businesses and
advantage "black" businesses (the DTi's terms) ahead of the R1-trillion rollout of government infrastructure projects.”
She added that the new regulation proposed fines and mandatory prison sentences[289].
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Economic development minister Ebrahim Patet announced in parliament in May 2015 that the IDC would set aside R23-
billion to fund the black industrialists programme over the next five years. In addition, the IDC has committed to fund
expansionary investments by R100-billion over the same period [Financial Mail][290].

The Financial Mail notes that there are questions over how the 100 black industrialists will be chosen. There is concern
that the billions of rand in govemment resources will be used to dispense patronage to people who may not meet the
requirsments. Ajay Lalu, MD of Black Lite (a consultancy that also owns a controlling stake in a photovoltaic
manufacturing company), said, “The biggest threat io this scheme comes from politicians masquerading as
entrepreneurs. We have to vigorously guard against that,"[291]

As with Nene, Gordhan is adamant that the current nuclear procurement programme will go ahead oniy if it is affordable
and is in accordance with South African law[292]. Yet, Gordhan has left the door open for Zuma, by stating that this
does not mean the nuclear programme would never happen, “just that it may have to wait.”

What Gardhan perhaps fails to realise is that Zuma and his patronage network have constructed a tender house of
cards, founded on the Russian 9 500MW nuclear deal, and they cannot afford to let it blow in the wind for very much
longer. They have been buiiding up to this moment since 2009...

Zuma is the bomb
Besides LEU, enrichment plants can also produce high enriched uranium (HEU), which is used in nuclear weaponry.

In March 2012, at a Nuclear Security Sumimit in Seoul, Zuma stated on the subject of HEU, “... South Africa has adopted
a policy on the benefication of our mineral resources, including uranium."[293] What Zuma meant by "benefication” was
that SA has a policy of enriching Uranjum and does not want to limit its options by foreswearing the production or use of
HEU fIOL]. Officials further explained that Zuma was not only keeping SA’s opticns open for producing HEU in the
future, but also defended its decision to hold on to ifs existing stock of HEU from the nuclear weapons programme of
the Apartheid government [IOL).

In December 2012, the Draft Mineral and Pefroleum Resources Development Amendment Bill was approved. It
regulates uranium production and provides for the implementation of an approved beneficiation strategy through which
strategic minerals can be processed domestically.

In March 2015, the M&G reported that an initiative started in 2009 by United States President Barack Obama, and
which is endorsed by the United Nations Security Council, has resuited in ridding HEU from 28 out of 30 Nuclear
Security Summit participating countries. However, together with Belarus, South Africa under Zuma has stubbomly
refused to agree to dilute or dispose of its guarter-ton cache of bomb-grade HEU left over from the apartheid-era

weapons programme{294] [295].

Simon Barber {veteran Washington-based correspondent and former Brand South Africa’s US country manager)
observed in March 2015 that the timing of the disagreement between the USA and SA over foodstuffs related to the
African Growth and Opporiunity Act (Agea), together with Zuma's obduracy over relinquishing the country’s weapon-
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grade HEU uranium, was interesting[296}. (Agoa allows South Africa to export duty free to the United States market,
which accounts for R70 billion of South African exports[297].)

Barber's musings over trade and geopolitical manoeuviings relate to another subject. Economic analysts and Westem
(US and European Union) business representatives have raised concerns and are puzzled by Zuma's government —
and the ANC under his leadership — of being unnecessarily hostile to Western trade partners[288] [299] [300]. This is
despite the West accounting for 31.2% of South Africa’s exports versus 12.2% from China and Russia {2014 numbers)
[301]. The West also contributes 85% of our cumulative foreign direct investment (FDI) and 90% indirect investment,
compared with China that contributes 1.5% of FDI and indirect investment (November 2015 figures)[302] [303], and
Russia even less so,

This is not to say South Africa must not look for new markets and trading partners; just that a balance must be found
between retaining the country's existing gains, while finding consiructive ways to add to them, which takes skill,
ingenuity and diptomacy.

That said, Zuma’s bias towards Russia (his preferred nuclear and trading partner} and China (his prefemred trading
pariner), to the exclusion of the West, is unnecessarily placing hundreds of billions of rands, together with hundreds of
thousands of SA jobs, at risk[304] [305].

In addition, it is endangering the sustainability of South Africa’s demogracy and its institutions {according to Dr Frans
Cronje, CEQ of the Institute for Race Relations -~ IRR)[306]. Russia and China are known for their severe Jack of
transparency, regulatory enforcement, and human rights protections[307).

{In December 2015, possibly just ahead of Nene’s firing, Zuma signed into law the Promotion and Protection of
Investment Billi308] — the so-called Investment Protection Bill — which makes foreign investments in SA less rather
than more secure[308]. The Investment Protection Bill will create “flight of investment out of South Africa”, in the words
of the USA Chamber of Commerce in South Africa. Moreover, the Chairman of the EU Chamber of Commerce, Stefan
Sakoschek, saidin September 2015 that because of the uncertainty created by the Bill, "some investors have started
divesting and reinvesting elsewhere on the continent."[310] Sakoschek felt that there was “preferential dealing with
Russia and China"'by Zuma's government, and that there is “something fishy” about the regulations being
presented[311). The American chamber represents R278 billion worth of investment and 220 000 jobs in South Africa,
while Europe accounts for 77% of total foreign direct invesiment in South Africa, creating more than 300 004 jobs and
about 15Q 000 indirect jobs.}

It appears Zuma has designs on despotism, at great cost to us all.
Conclusion

Zuma's 9 800MW nuclear procurement programme and its accompanying contracts are tainted with alleged vested
interests of the most deplorable kind.
If the country hag any hope of having a rational, legal, and transparent evaluation of the need for nuclear energy,
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the procurement process has to starf afresh.

This however can only occur under new leadership, which places the country's interests ahead of its own,

If this does not occur, the future of South Africa will consist of a dark and discontented nuclear winter,
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