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STATEMENT OF BARBARA HOGAN

THE PURPOSE OF THIS STATEMENT

1. The purpose of this statement is to set out the reasons for my dismissal as
the Minister of Public Enterprises as wsll a5 my experiences refating to the
conduct of the former President of South Africa, President Jacob Zums
("President Zuma®), in respect of his involvemant in the affairs of Stale
Owned Entities ("SOEs"), which | believe influenced President Zuma's
decision to remove me from office.

PERSONAL HISTORY

2. { was bom and schooled in Benoni, and | obtained an Honours degree in
Development Studies from the University of the Witwatersrand,

3. | joinad tha African National Congress ("ANC") as an underground political
activist in 1977. In 1979, | enrolied for & Master's degree focusing on

unemploymant in South Africe.

4, {n 1981, [ was detained and sentenced to ten years imprisonment, having
been found guilty of high treason. During my incarceration, | enroled for a
Bachelor of Go—mmerca degree and midway through my degree, | was
released, a week after the ANC was unbanned on 8 February 1990,

5. In April 1890, | was appointed by the Interim Leadership Core of the ANC to
sit on the Interim Leadership Committee {“ILC"), which was mandated to set
up the structures of the ANC in Gauleng. | was later elected as the full-time

-
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General Sacretary of the Gauteng ANC, a position | held until the end of
1902,

6. In 1894, [ was elected as an ANC MP in the National Assembly and served
mainly on the Portfolic Committee on Finance (which | chaired from 1999 to
2004) and on the Standing Committee on Public Accounts. | aiso chaired the
Audit Commission that oversaw the wark of the Auditor-General.

7. | participated in the Finance Theme Committee that dealt with the financial
aspects of the Constitution for the duration of the Constitutional Assembly,
and | was later appointed to the Accounting Standards Board.

8. In September 2008, the former President of South Africa, President Kgalema
Motlanthe, appointed me to cabinet as the Minisler of Health,

9, In May 2009, following the national elections, President Zuma appointed me
as the Minisier of Public Enterprises and Mr Enoch Godongwana was
appointed as the Deputy-Minister of Public Enterprises.

10. | sesved as the Minister of Public Enterprises until 31 October 2010, when |
was removed from office by Prasident Zuma. | have no knowledge of the
reasons for my dismissal, as they were nat explained to me. As such, | am
only in a position to provide information relating to the events leading to my
dismissal as the Minister of Public Entarprises, which are sat out befow.

SOEs FALLING UNDER MY JURISDICTION

11. A total of 9 (nine) SOEs and public entities feli within the jurisdiction of the
Department of Public Enterprises ("DPE"), including Eskom, Transnet, SAA,
SA Express, Denel, Infraco, PBMR, Alexkor, and SAFCOL.

12. The DPE also had several spaciafised units, which were headed mainly by
Depuly Director-Generals under the supervision of 2 Director General - who

L
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al the time of my appointment was Mg Poriia Molefe. The specialised unils
were responsible for the close monitoring of the SOEs that fell under the
DPE’s jurisdiction and would advise and repori directly te me.

PRESIDENT ZUMA'S DIRECT INTERVENTION IN THE APPOINTMENT OF
CHIEF EXECUTIVE OFFICERS {“CEOs") AT SOEs

13, President Zuma took a very active, and at times, inappropriate interest in
who was to be appointed to the Boards of SOEs. | shall give two illusirations
in relation to Eskom and Transnet,

Eskom

14. In 2008, Eskom's CEO, Mr Jacob Maroga (“Mr Maroga®), resigned during a
Board meeting. Despite Mr Maroga's subsequent insistence that | reinstate
him, 1 refused. Labour issues of CEDs in ralation to their Boards fell outside
my jurigdiction as the Minister, and also the Board of Eskom had
unanimously refused his request for reinstatement after he had resigned,

15. President Zurna placed considerable pressure on me to persuade the Board
to reinstate Mr Maroga. Finally on the day that the Board informed staff that
Mr Maroga was leaving, President Zuma angrily phoned me to tell me to
instruct the Board to cease this process immediataly, just as the Board was
about 1o address a press conference fo communicate Mr Maroga's
departure. The press conference was hastily cancelled, causing
considerable embarrassment and huge press speculation about the actual
employment status of Mr Maroga, and considerably diminishing the
reputation of Eskom.

16.  Awhile later, Mr Moraga returned to his office &t Eskom in @ much-publicised
event, on President Zuma's instructions. On the same day, Mr Maroga
released a letier to the Press, addressed to myself as Minister, which
essentially stated that ha was reinstated as CEO of Eskom at the behest of

of

e
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President Zuma and that, in future, he could be removed only with the
approval of President Zuma. Under pressure, President Zuma was
constrained to phone Mr Moroga to instruct him to immediately vacate his
office in Eskom, saying he could only return with my approval.

17. Not only was President Zuma behaving inappropriately by actively
intervening in mailters that are essentially the prerogative of a Board, but it
was also apparent that President Zuma had baeen privately meeting with Mr
Maroga behind my back and finalising a deal with him without my knowledge
or input. He exhibited no loyalty or honesty with a Minister in his Cabinet. Mr
Maroga later sued Eskom and myself for REBSmillion and lost with costs.

Transnef

18. President Zuma insisted that Siyabonga Gama ("Mr Gama"), an employee of
Transnet, be appointed as the CEQ of Transnet. At the time, there was an
acting CEC. The Board had considered Mr Gama as a candidate but had
nominated another excellent candidats to be CEO. Mr Gama was facing an
inquiry regarding certain iregularities and the Board was also of the opinion

" that he was not yet CEQ material. When | refuset to put M Gama's name to
Cabinet until the findings of the diaciplinary process had been conciuded,
President Zuma prevented me from nominating both the Board's chasen
candidate, as well as designating & new Chairperson of the Transnet Board,
when the term of office of the latter expired. Transnet had to endure a
considerable pariad of instability, having both an Acting Chairperson and an
Acting CEO. Mr Gama was later found guilty on 3 out of 4 counts, each
count warranting & dismissal, and was dismissed from Transnet.

19, Since my appointment, |, and my Daputy-Minister, refused to cooperate with
President Zuma's inappropriate interference with the Boards of SOEs and
his apparent disregard of proper corporate governance. | believe that our
resistance to the interferences of President Zuma was one of the faclors that
lead to my removal from office and the assignment of the Deputy-Minister to

another Department.
3
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PRESIDENT ZUMA'S DISREGARD FOR CORPORATE GOVERNANCE

20.  High standards of corporate governance in SOEs are essential, not only for
the goad governance of the company and its investors and borrowers, but
also for the proper functioning of the economy, given the strategic position in
the economy of many SOEs. As such, Boards are expected to adhere fo the
higheat standards of corporate governance as exemplified in the King Code
of Corporate Governance.

21, The Shareholder's Agreementis that govemn the refationship between tha
DPE and SCEs empower the Minister to hold SOEs accountable by
providing certain key performance areas and requiring Ministeria! approval
for cerain decisions taken by the Board. As the Minister of Public
Enterprises, | engaged with the SOEs on strategies, policies, financial and
operating resulls. My engagements with the SOEs were always through the
Board or the Chalrperson. | would only engage with the CEO of a SOE on
issues delegated to them by the Board.

22, As the Minister of Public Enterprises, | was responsible for the appointiment
of the Board of Diractors and tha Chairparsons of each SOE that fell under

my jurisdiction. Unless otherwise stipulated in legislation or Marmorandums
of incorporation, it was my strang view, in line with KING Jil, that CEQs are
appointed and accountable to their Boards. The practice was that Boards
provided the Minister of DPE with a recommendation for their prefsrrad
candidate/s for @ CEC position, and the Ministar tekes their proposal to
Cabinet for approval. Once appointed, CEOs should not go aver the heads
of their Boards to a Minister on their issues; nor should they lobby Cabinet
Ministers, ANC structures or political leadars or, similerly allow themselves
to be lobbied by outside nefarious Interests. Regrettably, this standard
principle of CEQ accountability was not univerzally honoured, and CEOs

o
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would sometimes by-pass Boards, and aven Ministers, in pursuit of their
objectives.

23. Political interference is extremely damaging to a2 SOE, because it
disempowers the Board and Senior Management, ofien forcing them to
constantly second-guess proposals and approvals. In addition, no political
authority or civil servant has the entire skill set or the rasources to manage
SOEs on a day to day basis, or to provide the requisite strategic direction
and leadership to the SOE. In corporatized SOEs thara has o be a
respectful delineation of powaers and authority befween tha SOE and the
Board and its Senior Managers, otherwise proper management and

leadership wilt fail.

24, It is crucial that politiclang and civit servents provide an enabling
environment for SOEs to accomplish their wark, However, the manner in
which President Zuma conducted himself in relation to constantly interfering
with executive appointments to SOEs reflected & deep lack of understanding
and disregard for corporate govamance.

PRESSURE TO TERMINATE SAA’S SOUTH AFRICA-MUMBA! ROUTE

25,  In June 2010, | was part of an official State vislt to India, led by President
Zuma. Whilst | was there, | heard rumours that SAA intended to terminate its
South Africa-Mumbal route. As such, | sent a text message to then
Chairperson of the SAA Board, Cheryl Carolus (‘Ms Carolus"}, enquiring
whether the rumours were trua. Ms Carolus responded to my text message,
stating that the tumours were unlrue, saying it must be Jet Airways stil
iobbying for this. However, it shoukd be noted that during my India visit, the
Chairperson of Jet Airways was persistently following me around, trying to
meet with me. | declined to engage with him as | did not have the authority
to make any business dacisions on behsif of the SAA Board,

26. In August 2010, Ms Carclus sent me another text message informing me
that the CEO of Jet Airways was in South Africa and would be lobbying for
k-
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SAA to end its Mumbai flight, and that SAA rejected this. She also requested
me 1o inform her if the CEQ of Jet Airways requested to meet with me, so
that | could be briefed accordingly. In October 2010, { was removad from
office by President Zuma. My successor, Malusi Gigaba, later cancelled

SAA's Mumbai flight.

CONCLUSION

27. In the cireumstances, | am unable io provide definitive reasons for my
removal as the Minister of Public Enterprises; however, the information set
out herein serves to highlight some of the events leading up to ny removal
from office, as well as the inappropriate conduct of President Zuma in
addressing issues relating to the governanca of the DPE and the SOEs for

which it was responsbile.

Jh
Dated at JOHANNESBURG on this 990 day of July 2018.

_, Ao

amaaakﬁoea
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THE PURPQSE OF THIS STATEMENT

1 Tha purpose of this statement is to ilustrate from my personal experience as Minister
of Fuhblic Enterprises (from 11 May 2008 to 31 October 2010) the extent to whicch the
former President of South Africa, President Jacob Zuma (President Zwims),
improperly and recklessly interfered in matters relating to the appointment of Board
Directors and Chiaf Executive Officars (CEQs) of State Owned Enterprises (SOESs)
In doing so, | will make specific reference to SOEs such @3 Eskom and Transnet. The
actions of Prasident Zuma, set out below, damaged the pesformanca of these ertiities
aitd embedded an ethos of palitical cronyiem, nepolism, lack of accountability and

corruption in our body politic,

PERSONAL HISTORY

4 | wasbom and schooled in Benor, arld!obtﬂnedanﬂonmuadegraeinumbpm
Studies from the University of the Witwatersrand.

3 tjoined the African National Congress {"ANC") as an underground political activist in
1877. In 1979, | enrolied for a Master's degree focusing on unamployment in South
Africa,

4 |n1951,lmdataandandaammmenmmdmhwhgmnfcm
gdltynfmghtmasmmmmmypoﬁﬂcalacﬁvaimasamamberoﬂhaANC. During
my incarceration, | enrolied for a Bachelor of Commerce degree and midway through
m%mm%lmmm,amkmmemcmmbmdms

February 1960,

5§ In Aprif 1890, | was appointed by the Interim Laadership Core of ths ANC, under the
direction of Walter Sisul, to the interim Leaderahip Committes of Gauteng which was
mandatedtnaetupihasbudumsafﬂzemmﬁalmm. Later that year, | wae
elected as the full-time General Secretary of the Gauleng ANC, a Pposition | heid until
the end of 1882,

&  In1884,1 was elacted a8 an ANC MP in the National Assembly and served mainly on
the Forfalio Committes on Finance (which | chaired from 1809 0 2004) and on the
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Standing Committee on Public Accounts. | also chaired the Slanding Committee an
Oversight of the Auditor-General's Office.

7 I participated in the Finance Theme Committes that formutated the finendial ciauses
of the Conslitufion for the durstion of the Constitutional Assambly, and | was later

appointed to tha Accounting Standards Board.

8 in Seplember 2008, the President of South Africa, President Kgalerna Motianthe,
appointed me to his Cabinet as the Minister of Healthy,

g  On 11 May 2008, following the nations slections, President Zuma appointed e as
the Minister of Public Enterprises and Mr Engch Godongwana (Mir Godongwana)
was appointed as the Deputy-Minister of Public Enterprises.

STRUCTURE OF OWNERSHIF AND CONTROL OF SOEs

10 Atotal of 9 (nine} SOEs and public entities fell within the jurisdiction of the Depariment
of Public Enterprises (DPE), inciuding Eakom, Transnet, SAA, A Express, Dene,
Infraco, PBMR, Alexkor, and SAFCOL. All of these are clgssified as Schadule 2 Masjor
Public Entities in terms of the Public Finance Managemant Act No 1 of 1959,

11 When SOEs were corporatised in the 1980's, the struciurs of ownership and
accountablity was similar to any other company under the legal jurisdiction of the
Company’s Act, 71 of 2008 but with some differsncas, Simply put, the CEQ and senior
management run the SOE and are accountable to the Board of Direstors who provide
the shape and strategic direction of the SOE. Thess direciors ensure compliance with
the laws and obligations appiicable to the SOE. Directors have onerous fiduciary
responsibilities and must act at all times in the interests of the SOE.

12 Unlike in profit-ariented companies, the focus of major SOEs such as Eskom and
Transnet is on performance, because in both these cases they provide the essential
infrastructure (energy snd frelght transpoit) on which the antire stonomy and South
Africans depend. Of course, they must produce a financial surplus sufficient enough
to cover operating costs and to maintain a healthy level of reserves. They must also
operate as efficiently and economically as possible so 23 not to knpose punitive taifis

8l
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on services they provide lo the public, municipalities, corporatas and o the whole
economy.

13 These large SOEs ralse the bulk of their capia! from user tariffs, from the raisi ng of
loans for blg capital projects and through the issuing of bonds. Al that time,
govemment provided virtually nothing In the form of equity and, when | was there,
National Treasury would sometimea have to issue loan gusrentees to mainisin a S0E
as & going concem. SAA is a case in paint. These becoms contingent labiliies on
fhe Stale. Financie) riek and debt is a major iesus in these SOEs and that is why
ratings agencies and National Treasury carefully monitor them.

14 DPE is not a policy department. Other departments such as the Department of
Transport and Department of Enargy develop policies for their ssctor and once these
are approved by Cabinet, and hapefully by Parfiament, It is the resporsibility of DPE
to align the work of SOEs with these policles via the mechanism of & Shareholders’
Compact that is reviewed regularly.

15  Asthe representative govemment shareholder, the Minister of Public Enlerprises (the
Minister) must appoint Direclors to the Boards of SOEs as and when vacancies aree
or tefme of office of Directors expira, This is usually done st the Annual General
Meeting (AGM) of the SOE. It is the job of the Minister to screen and carefully selact
professional, competent and axperienced Board members to ensure that a Board hes
the right mix of skills and expetience, and also to give due ragand to the dermographics
of the couniry in accordance with government’s commitment to transformation.

16 Inmost companies, the Board appoints the CEQ and other senior management and
that is the nomm that applies io SOEs as well: however, a Memorandum of
incorporation or the founding legisiation of a particular SOE may empower the
Minister to eppoint the CEQ of that SOE, as was the case with Transnet.

17 However, a Minlater woukd not uniiaterally appoint a CEQ above the heads of a Board,
because a CEO Is uitimately accountable to the Board, and not the Minjsiar. Similarly,
it Is the Board that enters into an employment contract with the CEO, not the Minister.
As such, there should always ba consultation between the Board and the Minister

when appainting the CEQ of a SOE.
s ’E%
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18 A general ilustiation of the appointment process of a CEO and / or Board meamber
during my tenure as the Minister of the DPE was that, under the direction cf the
Director General of DPE ("DG"), the DPE would conduct professional searches, head
hunt candidates, follow up on recommendations by industry experts or, in some
cases, rocommendations by the Beard. Mr Godongwana and | would cons-tantly
engage on these issuss and the DG would draw on the skills and expertisa of
specialist eectoral unids within the DPE with respect {o suitable candidates.

18 Once | had approved of the composition of a Board, | would send a Cabinet Decigion
Mamorandum to the Economics Sub-Committae of Cahbinet for approval, and then to
Cabinet for final approvel. A Minister may make a special appeal to the President o
by-pass the sub-cammiitiee process and praceed straight fo Cabinet for finat &pp roval

of matters thal are urgent.

20 Sub-Commitiees of Cabined meet avery socond week and Cabinst mesis in the week
foliowing the Sub-Committee meeling. The President chalrs Cabinet meetings and
approves the Agenda drawn up by the Cabinet Sacretariat, so he has a decisive role
on what goes on fo the Agenda. As part of the Cabinet collective, ministers do,
however, {end to involve Cabinet in the exarcise of their pawere to appaint the CEO,
both as the Executive Authorfty in terms of the Public Finance Management Act and
as the shareheider representative on behaff of the State.

21 The Department of Public Enterprises conductad an assessment of the exteryt of
Cabinet's involvement in orderto estabiish the trend and the nature of s involvement.
To this end, a raview was conducted of previous decisions of cabinst spanning from
April mﬂetaFebmwyzommlktgtnappohumtsofCEOso!avaﬁetyofSOEs.
The resulls showed thet Cabinet's involvement varied betwean approval (ten imes),
concurrance (six times), and noting (twice) of the relevant Minister's decision,
indicating that every CEO appointment is dealt with on a case by case basis, having
considered the size, Importance and circumstances facing the SOE at the time of
making the appoiniment.

22 In practice however, there were parafiel behind-the-scenes Processes. As {he ruing
party, the ANC had axpsclations that they would have influence over who was
appointed to Boerds via the Deployment Committee of the ANC, When the ANC came
into power in 1984, the Deployment Committes phayed a usefl role in identifying
appropriate candicates from anong the ranks of progressive forces to crucial yﬂ'

6
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positions as the State, st that time, was slafied entirely by previous apartheid
government appointees.

23 Howaver, the usefuiness of such a Deployment Committes thase deys Is debartable.
How can just a handful of people possibly have the Institutional knowledges and
resturces fo pronouncs on sullable candidates for every senlor posilion in
government and the private sector? it cannot be that clossness 1o or memberskhip of
the ANC, or any of ite Aliiance struciuvres (or to factions within these structLires),
should be the determining factors In the selection of candidates for senior positions.
In this day and ags, there are a host of capahle black and white professionals (women
and men) frean which to choose, who clearly understand and have an appelits for
making the economy grow. Directorships on Boards should never ba granied teo the
favoured few, as o reward for loyalty 1o a party or a faction of a party, oras a retirement
benafit for the well-connected.

24 When1took office, 18 months afier the divisive Polokwane confererice, those in power
in the ANC, including the Tripartite Alllance, were intent on roliing back the so-cafled
neodiberalism of the Mbeki era and on Installing an interventionist Develepmentsa)

Gtate,

26  Regreltably, mmsmmmemcmwmmumaammm
nepotism and patronage from within the ranks of the ANC and the Tripartiie Alkance,
and this would have very demaging consequences for SOEs and, by sxtension, for
our economy which | wik llusteate below with regard to my experighces in the
appointment of board members and CEOs of Transnet and Eskom, during my time

as the Minister of DPE.

26 ltis importalﬂtnnmmalﬂmmmmmedamaglm processes afoot in my time with
mgwdeOEMappomm:ﬂnmmmaverymhlfcpdmm
mansuverings of certain alemants within the ANC and Tripartite Alilance to get their
wiay; then there were the ways that Presiden! Zuma, and soms Cabinet colleagues,
thwarted my atiempis o get Cabinet approval for Bosrd appointments, and finally, the
inexcusable interference with my responsibilities as a Minister by President Zuma that

eroded my exscutive authority.
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27  inthe intematicnal literature on SOEs It is common cause that political interfererce is
one of the greatest risks encountered by parastatals. #f anything, the narmatives that
follows shows how great that risk is, The experiences | had during my ¥me as Minister

were just the beginning.

TRANSNET

28 Asimple but important job of appointing a CEO to Transnet, after the resignation of
Maria Ramos atthe end of February 2009, bacame the ke of an ugly protracted batije
betwean President Zuma and I, in which he thwarted all the lagal and legitiniate
procedures that | took to obtaln Cabinet approval for any appointmants whatsoewverto
Transnel, incksding the appointment of a CEO As a consequence, Transnet heed an
Acting Chairperson, an Acting Group CEO (GCEQ), an Acting CFO, and later on, an
Acting CEO in one of thalr divisions, Transnet Freight Rail {TFR), for ons and o half

years,

29 When Maris Ramos rasigned as the CEO of Transnet In February 2009, the Trarisnet
Board, after a carsful seleciion process, and extsnsive engagement with the then
Minister of Public Enterprises, Bridget Mabandia (Minister Mabandlg),
recommended Pravin Gordhan (Mr Gordhan)as their only candidate for the GEQ
position. | attach hersto marked Annexure *A1", a memorandum dated 13 February
2009 indicsting the Board's decision to appaint Mr Gordhan as the CEO of Transnet
and, 88 Annexure “A2", a lefler daled 9 March 2009 from the then Chairperson of
the Transnet Board, Mr Fred Phaswana ("Mr Phaswana"), sddressed to Minister
Mabandia, wheraln Mr Phaswana confirms that *...the Nominetions Commitiee fully
supposied by he Board, recommended the appointment of Mr Pravin Gordhan on the
hasig of the strangths he displaysd against the competency proffe and in comparison
with the other candidates who were interviewed... Each of the other previousiy
shortlisted candidates was not recommoended for appointment for verious reasons. .*

30 A week later, Mr Gordhan withdrew his candidature and severa! months later, he
became the Minister of Finance afler the Genaral Elections of May 2009. A fiction
arose &t that time, which was untrue, that Siyabonga Gama {*8r Gama" . then CEO
ofTFR.wassecondmthaﬁstofpmfemdoandtdatesforﬂmpoaf&momem
CEQ. There was no such preferential list. The Transnetl Board was adamant that Mr
Gordhan slood head and shoulders above the rest, and that he was the only

o
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candidate that they wanted to recommend for the position But this fiction of a sescond
in line candidate, Mr Gama, did not go away.

31 After Mr Gordhan's withdrawal, the Board had difficultiss getting a firm direction from
govemment. They wanted to commeance with a new search but could rot get an
unequivocal endorsement {o do this. At this point, the election period had begun.
There are many comespondences In this regard, Including ths istter fromn Mr
Phaswana to Minister Mabandla {Annexure A2} and a memorandum dated 18 Miarch
2008 from the then DG. Minister Mabandla did however approve the appointment of
the Chief Financiat Officer ("CF0") of Transnal, Mr Chris Wells (Mr Wellg"), as the
acting CEO of Transnet and Ancj Singh, & Transnet employee, as the acling CFO of
Transnet.

32 The Transnst Board nevertheless embarked on a furthar search, as thay felt that they
could not abandon their fiduciary responsibilities, On the 18% of June 2009, tha
Transnet Chairperson Mr Phaswana, met with me and submitted a memarandum,
dated 8 June 2008, which has besn attached herato marked Annexurs “B* which,
amongst other things, recommendad the appointment of a candidate for the pogition
of CEQ. Thiswasahimlycapableandaxpeﬁmcedwadmandidatewhohadme
requisite experience and admirable managerial capabilities. Agaln, it is important to
note that the Board had nominated only one candidate for appointment. However, the
fiction persisted that Mr Gama was next in line. They did not recornend an intemnal
candidate, although, as noted by the Board, “the praference was o appoint 8 sultably
quaiified intormel candidale, after consideration of the curmant plobal ‘melidown® snd
the global recession, s current and future polentis! impact on Transnef, and a
tharough consideration of these individuals, the Corporsle Gevermnance and
Nominstions Commiligs, fully supporisd by the board recommends the
appointment of My X [™Mr X" our insertion] on the basis of the strengths he dispiayed
sgainst the competency profie and in comparison with the cther candidatss whe wers
Interviewad."

33 Appradmately a month after my appointment as the Minister of DPE, | met with
President Zuma and pave him a full background about the davelopments in Transnet,
| informed him that the Transnet AGM was coming up vary soon and that a GCEQ
arxd & Chairpersen of Transnet would have lo be appointed as a matter of urgency. |
briefed him about the Board's candidate of cholce (whom | foo endorsed) and the

inquiry potentially implicating Mr Gama.
9 aﬁ
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34 | was shocked and disappointed when President Zuma infarmed me that hes was
adamant that Mr Gama was his only cholce for GCEQ., | informed him that that was
not possible and that Mr Gama was not the Board's choice and 1 could not overnids
the Board as they had undergone a very professional selection process. | fuxther
informed Fresident Zuma that Mr Gama was the subject of an inquity into
procurement Irregularities and it would be very mesey to appoint & GCEO who coutd
patentially be facing fairly eerious charges. President Zuma said that, if that was my
view, no appointment whatsoever was to be made af Transnet until Mr Gama's
disciplinary process was over. We agreed that | would provide him with more detailed
information for him to jurther apply his mind to,

35 The problem was that President Zuma, two of my Cabinet colieagues and elements
within the ANC and the Tripartite Allance, inciuding the Sacretury-GGenerai, Gwede
Mantashe, wers very vocal thet the candidate of their choice, Mr Gama, would
become the next GCEQ of Transnet, despite the fact thal the black dominated Board
of Tranenet, after a rigorous and professional selection process, were clearly of the
view that Mr Gama was not an appropriate candidate. in fact, the Board had
nominated a highly recommended person who had scorad well in all the professional

assessments and had the requisite experience.

36 There were further complications that wers very worrying. After several whistio-bicawar
tip-offs, an investigation into procurement imegularities had glready started in 2008,
which was raising concerns about Mr Gama's role i irregulariy signing off contracts.
Unfortunately, one of these contracle was with @ company that had been owned at
the ime by a Cabinet collsague, Mr Nyanda. in this regard, | attach hereto, marked
Annexure “C¥, a letter dated 6 March 2009 annexedto a sumeary report by Tranznet

Internal Audit into the aforementioned Investigation.

37 Notwithstancling all this, Mr Gama's supporters claimed he was being victimized by
an anti-transformation white cabal that had instiluted an Inquiry (and Jater disciplinary
proceedings) to prevent him from being appoinied the GCED, Moreover, it was faisely
claimed that Mr Welis himsel wanted to ba GCEQ and had started the inquiry in order
fo efiminate his rival, Mr Gama. Mr Wells had, In fact, put his name forward to apply
tor the GCEO position in November 2008 when the process staried, but retracted his

application within days of applying.
o U
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38 hthenmnﬂwtocane.wwalswaswfaueaﬁmdaonmums, slander and sacist
slurs for the rest of the time he was at Transnet,

38 Mr Gama was later found gulty of unwarranted criticism of Transnet Executhras, =
charge serious enough o warrant dismissal.

40  On or around 28 July 2008, | sent President Zuma 2 comprahensive report, ettached
herefo marked Annexure “D", with annexures detaliing the selection processs, the
strong motivation for the appointment of the candidate that had been recommended
to me by the Tranenet Board, deiails of the proctrement iragulariies under
investigation by the Trananet Audit Committes, the corporate governance aspacis of
CEO sappointments, inciuding the legal opinions prepared by Michael Katz and
Advocate Wim Trengove SC.In this regard, However, President Zuma did not
respond.

41 The Transnel AGM was postponed from July 2008, and fook place on 11 August
2008, | was in an embarrassing position as | could not appoint & CEQO or a
Chairperson, nor could | fill the four vacancles on the Board. | endorsed the
continuation of office of the existing Board members for their tesrns of office were due

to expine the following year.

42 The Inabllity fo appoint a Chairpesson and a CEQ of Transnet at the AGM WEE 2 vary
serious breach of corparate governance. In al} good falth, the Transnet Board had
conducted a thorough and very professional search for a CEOQ, siways in close
consuitetion with Minister Mabandia and then with myseif when | took over. ! can count
no less than 18 engagements between Transnet and the Government in that six-
month period with regard to the GCEO succession. | am however mindful that the
political turmoil of the time, the turbulence of a general election, and the ascension
to power of a new political eifte alignied 10 President Zuma probably made decision-
raking for an out-going Minister very problematic. As for myself, it was the absolge
dogged insistence of President Zuma that no-one be appointed o any position in
Transnet untit his candidate of choice, Mr Gama's disciplinary case was over, that
prevented me from making an appointmsnt,

43 Cabimtwasduetomeetonzsnugthandmagfﬁngﬂmurgencyortha
eituation in Transnet, and stifl not having received a rapfy from President 2uma, | sent

.
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an ugent letter on 25 August 2009, attached hersto marked “Annexures E
requesting his assistance to expadite the placement of Cabinst Memo 7/2000 on the
Cabinel Agenda. He gave me instructions fo withdraw the Cabinat Memo anci now
wanied the names of thrae potential chairpersons for Transnet.

44 Mr Gama was formally charged by Transnet and faler suspended on 1* Septesmber
2008. immadiately before, and in the days following his suspension, Minister Jaff
Radebe, ('Gams will become CEQ"), Minister Siphiwe Nyanda ("Gama is bealng
pereacuted kke Jacob Zuma®), and aiso the ANC, the SACP, the South Afvican
Transporl Workers Union (SATAWU) and the ANC Youth League (under Julis
Malema at the time) all issued strong and harsh siatements in support of Game,
accusing Transnet of perseciting him'. This was refiected In numercus statements
and reparis in the media. which | attach hereto marked Annexure “F1" to “F13*,

45 | quote from SATAWU's statemant made by the Genersl Secrelary, Randall Howard,
attached herato marked Annexire “G™

‘SATAWUWmmMmpWappMMsplm until the
mwpmwemmmmemnwmmmaf
kesping ithe uniransformed cabal in piace & Mtte Jorger. SATAWU iz i3 the
process... to clean up the lily white Transnet Capial Projects..."

46 The accusations of an ‘untransformed” cabal and "puppet appointments” was
outragesously insulting of the Transnet Board and the proposed candidate, The
candidate was black, as were the majority of the members of Transnst Board who were
siso vary senior and professional people. All § coufd conclude from this fusillade of
insults hurled at Transnet was that there were conceriad attempts to impropery and
iregularly Infiuence the appointment procees of the Transnet CEO. with blatant
disregand for the Board and myself as Minister.

47 An editorial in the City Press on 13 September 2009, attached heretc matked Annsxure
“H" wamed:

" The tevel of political interference &t Transne! does not bode weil for the
sffective management of parastatals... The question of who is right and

! Zwelenzima Vavi, the then General Secretary of COSATU, did not add his voice to thess
ctifitlsms as he had his reservations.
12 @H
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- who is wrong is not for the ANC (o determines, Naither Is 1t terrildy good
practice to level the race card at the Board and the execulive ieam at
Transnet. The Board is diverse... Their reputalions are being sulllad srad K
will be ittie surprise if they welk in the next fortnight.®

48 On 7 Oclober 2008, the South Gauteng High Court handed down its Judgemsnt, which
is attached hereto marked Annexure “1”, dismiseing with cosis Mr Gama's application
to have his suspension set aside on the grounds of bize against him and Fauity
procedures. Paragraph 107 of the judgemant reads: =*There is also no casas made out
nfthepemalvedbiastha{canaﬂ'edmefsgalﬂydtheprm. Much less that of

institutional bias”.

49 On 4 June 2010, Mr Gama was found guilty on 3 out of 4 charges, namely, exceading
his delegated authority by approving a GNS Security Contract: feilure to comply with the
Board's stipulated condition for the 50 fike-new locomctives confract, and unwamanmd
criticism of Transnet's Executives, Mr Gama was not found to have personally
benefitted; however, he was found to have sctad negligently by signing off on contracts

without properly applying his mind.

50 The oulcome of the disciplinary enquiry conducted into the conduct of Mr Gama,
which is attached herelo marked Annexure “J*, confirms In Faragraphs 384 and 385
that,

*...A reasonable person in Gama'’s posilion would not in my view heve been
prepamdmmterrheaﬂ:b}smswfﬂchhammmpubﬁcwmm
cormespondence, umﬁsshshadcm&nw!dmm#rsmadofhisdabm
which i appears Gama did not have. T?mdatamantsmaafﬁcgmf%ﬂsm
mﬁwﬂ;bﬂa&o%raﬂdwwiﬁcmwmnmmw
srguably even of the Transnet board for having an uiterior motive snd

conspising in prefeming the charges against Gema.”

51 After Mr Gama had been found guilty, a seperate, Independent hearing on what
sanctions should be applied, found that the charges were serious enaugh to wamrant
dismissal on each charge. Accordingly, on 28 June 2010, Mr Gama was fired from

Transnet,
o off
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52 1, together with my Deputy-Minister, Mr Godongwana, proceeded (o put togetther a
Cabinet Memorandum (finally dated 27 October 2010), which is altached hereto marked
Ansrrexure “K” for the appointment of a new Transnet Board who would then cammence
a freah saarch for a hew CEOC as the last proposed candidate had withdrawn_ The
Transnet Board, Acting GCEO and Chairperson at the time had shown remarkable
resilience in keeping the show on the road, but they were approaching exhaustion: no-
one shouid have lo bear the level of abuse and government gdysfunclionality whichs they

andured.

53 in a latter fo President Zuma dated 8 Seplember 2010, attached hereto as Anexure
“L", | thanked him for the telephonic conversation | had had with him the previous
evening regarding the Tranenet Chair, and | aliached iwo CV'e of my proposaed
candidates for his ease of reference and requested a mesting with him prior to
submitiing to Cabinet. | was tergeting the Cabinet meeting of 150 September 201 0. In
the same letter | staled;

“Given the importance of Transnet to the SA Economy, and the nsed for
stabla leadership at the Board lovel, # is absoitely nevesssiy 10 proceed
with the appolitment of a Chelrpsrson and other Board members with the
requisite skilis. To this end my deperdment fhas preparad 8 Cabinef
Msmmndumfwmmarcmmnsﬁsmmzmo}mmmu
has not yat submitted. This is becausa we agrood that we would discuss fhe
matler first so thst | can ascertain your final views on the composition of the
Board and In particidar the Chairperson.”

54 On 10™ Seplember, and again on the 11* September 2010, my office sent reminders to
the President’s office regarding the request far a mesting, and providing times of my
avallabllity. | heard nothing,

85 The Transnat Memorandum (8/2010) (Cabinet Memo 8/2010} did not appear on tha
Cabinet Agenda of 15 Septamber 2010 (Annexure K"}

88 On 27 Qctober 2010, | sent a Letter to the Presidency requesting his assistance io
expedite the placing of the Transnet Cabinet Memo 9/2010 onito the Cabinet Agenda. |

did nol get a reply.
« gff
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57 Three days later, on Sunday 231 Qclober 2010, the President's office called me foa
meeting with him and in the presence of Gwede Mantashs, the Secrelary-Gena-ral of
the ANC, President Zuma sald that the NEC had decided to re-deploy me as the
Ambassader to Finland. | declined the re~deployment and informed them that | would
be resigning as 2 Member of Parflament.

58 | immediately packed up my office and left the following day, requesting a handlovar
meeting with the incoming Minister, which Is the nomm in government, Minlster Gigaba

declined my request.

58 My Transnet Cabinet Memo 10/2010 appeared 3 days later as an Agenda item on the
Cabinat EGEID Sub-Commitiee of 3 November 2010, and was withdrawn. (This meeting
fock piace 3 days after President Zuma dismissed ma.)

60 On 8 December 2010, Cabinet approved Mr Gigaba's recommendations for the Board
at Transnet. lgbal Sharma, a former business partner of Gupte assosiate, Sefim Essa,
was on that st and was leter appointed as head of the procurement commites at

Transnet.

61 On 16 February 2011, Cabinet approved the appointment of Brian Moiefe as Group
CEO Transnst and a little while later Mr Gama was re-sppolnted as CEO of TFR on the
grounds that his misconduct had not baen satious enough to warrant his dismissal,

62 On 18 March 2011, the Transnst Board approved the re-appaintment of Mr Gama as
CEO of TFR, justifying it on the grouncs that the findings in his disciplinary hearing had
not warmranted a dismissal.

ESKOM

63 During a robust Eskom Board breskaway session on 28 October 2008, Mr Jacob
Maroga, the CEO of Eskom, offered to resign and left the room 50 that the Board could
discuss the matter, Al that point, Mr Bobby Godsetl, the Chairperson of Eskotn, sald that
he too offered hismsignaﬁonandlaﬂmammfortheaoardmmnsidwboﬂwﬁemof

resignalion.

64 The Board agreed that they would accept Mr Maroge' s resignation and delegated two
directors to inform him of that fact. This was done at a dinner meeting that evening, and

s ol
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aangements were made o meel the following day to discuss the content of a
communication informing the pubfic of the CEQ's resignation.

65 | came fo the Eskom Head Office early the next morning on Friday 29 October 2008,
and whilst meeting with Mr Godeell In his office, Mr Maroga walked in and handed s
a letter which stated, amongst other things, that he had not offered to resign and that
he was ot offering to resign. This letter s aflached hereto marked Annexure “M"*,

65 | thersupon met with the Board and requested each and every moember of the Boawd ta
tell me their view of the account that Mr Maroga had offered to resign end that they had
accepled his offer - a decision that Mr Maroga had accepted the pravious night, ! said
thal f any Bosrd member wers not in agreement, they should say 5o and there would
not be any repercussions.

87 Every Board member confirmed that Mr Maroga had offered to resign and that they had
accopted his resipnation. They felt Mr Maroga was dishonest. They had acceptad his
resignation because of their deep frustration at his poor performance as a CEO, for
example, {ailing to consistently sppreciate the enomity of Eskom’s financial crisis; a
fallure to re-nagotiata fong-term vontracts with aluminium producess and long term coal
contractors; and the devalopment of a strained relationship with his exscutive teem,

68 | thereupon eaught iepal advice from my Department and sanior counsel and conferred
with the Depuly-Minister, Mr Godongwana, at the offices of Eskom. | requested the
Deputy-Minister to meel privately with Mr Maroga and try te parstiade him to teke an
elegant exit to prevent further damage 1o himself, because it was clear that he was not
going to easily win his asgument with the Board, and Eskom could certainly not afford a

public crisis of this order.

68 Mr Godongwana and Mr Maroga met the next day, Friday 30th Oclober 2008, and the
laiter gaid that he would revert by the following Sunday on his proposed terme of exit.
Howevar, Mr Maroga did not revert back on the proposals and refused to mee! with Mr
Godongwana, stating that he would enly mest with me,

70 Thereafter, the Boand issued s letter to Mr Maroga confirming his resignation and stating
that his incapacily as a manager constituted further grounds for terminating the
relationship, should the resignation dispute not be settied. | was unaware that this ietter

had bosen sent.
« of
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71 1 mel with Mr Maroga on Wednesday 4 Novemnber 2008 and offered him a dignified) exit,
or mediation or arbitration as cpiions to resolve the dispule, He refused all of those
options, insieting that | canfirm his appointment as the CEO of Eskom and retumn him o
his office. ) refused his request. because it was not my job to be interfering in a
relationship between s CEC and a Board from & corporate governance point of view
and becauss the empioyment contract was between Mr Maroga and the Board; not with
me. After the meeting, | infformed the Chairperson of the Board that thers was nothing
further that | could do to resolve the dispute, and thai the Board should go ahmad with

whatever they needed to do.

72 The next day, 4 November 2003, | briefed Acting President Motianthe on deveiopments
and informad him that Eskom would be announcing Mr Maroga's resignation that same
day. President Zuma was abroad at the time.

73 Tha Chairperson of Eekom annournced the resignation of Mr Maroga to a large gathering
of senlor managers at Eskom on the morming of Thursday § November 2009, Whilsg this
was happening, I was in my office and raceived a call from an enraged Prasidert Zura
asking me bluntly what did § think | was doing? (He was brisfly in the country en route
to Mazambique). He furiously instructed me to tell Bobby Godsell to stop immediatealy. §
warned President Zuma of the dire consequences this would have, but he woeuld not
kisten, He said he would speak to me again once he was in Mozambique, in an hour or
80, bt he did not take my repested cafls thereafter. | lifonmed Adting President
Motianthe and said that, much against my better judgment, the President had ssued
me with an instruction which | was bound to obey. It made me deeply urhappy.

74 As a consequence of Prasident Zuma's instruction, Bobby Godsell was forced to cancel
the madia briefing scheduied to antounce MrMaroga's resignation after he had Tinished
briefing the staff; the media wera already silting waiting. This really put the cat amongst
the pigeons: the media speculation about whether Mr Maraga was, or was not, the CEQ
of Eskom reached & crescendo, hitting head!fines, newscasts and iatks shows. Thers
was great conetemalion in the country. This was not 1t al good for Eskom's reputation,
given is financizl and operational problems. Neither J, ror the Board, were in a position
v provide any clarity whatsoever and the President was simply unavaflable | was

{embasted for my silanca.
o g
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75 | finally managed to get an appointment with President Zuma on the morming of Friday
6 Novamber 2000, He had just finished breakfast and told me that he could only maet
with me for 10 minutes. | briefed him and then he sald he had to go to a NEC mesting
in Kempton Park and would meet with me at lunchiime o continue our conversation.
No meeting took place and, slthough | waited the whole day in Kempton Park, | was

never summaned as he had promised.

78 That night, and the following day, | lodged my strongest objections with Jessie Duaris,
who was Chief of Operations in the Presidency and made repeated calls to tha

Presidancy fo try and sat up a meeting with President Zuma.

77 Finafly, | got to see the President on Sundey 8 Novamber 2009 kn Kemptorn Park in the
midst of 8 media uproar. He resily did not want to discuss anything, he just informed me
that he had decided that Mr Maroga will return to Exkom and, aver a certaln period, he
wauld wrile his version of evants and the Board would do the same and then L, the
Minister, would decide i was honrified. | said fo the President that if that was the routs
hawantedtotaimﬂ'ranha.notl.ahowdmmyt!ﬁstomesoardandmumuga,asi
thaughwﬂswmacﬁéashnuapmhmm.Weagmd,ﬁwﬂy,ﬁﬁtlmmdinfamthe
Board of his decision, he would indorm wmmgamdlwwldmakemng'amentﬁar
his meeting with Mr Maroga. Upon contacting the President's Housekeaper to make
arrangements for Mr Maroga to meet the President that afternoon, my secrelary was
rather puzzled because sha was told that Mr Maroga had already met with President
Zuma earlier on, and asked If Mr Maroga wanted to see President Zuma again?

78 That same day, | met with the Board and informed them of the President's decigion.
They were niot at all happy but finally agreed, in the interssts of settiing the media firor
sbout the CEQ position. But there was one condition: that they personafly mee! with
the President. He very reiuctantly agreed and they exiracted a concession from the
President that Mr Maroga wouid immediately go on leave once he retumed to Eskom,
They were very waorried about his disruptive presence at Eskom.

78 I met with the Board later that night after their meeting with the Presidant to plan the
process going forward. In the middie of the meeting, ! got a call from President Zuma
saying that Mr Maroga does not accept the deal. The Board was furicus andg Bebby

‘Godsell resigned.
> 8ff
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80 The folowing day, © November 20089, Prasident Zuma phoned me to asy thet he had
given Mr Maroga permission to return to Eskom as the CEO and that Mr Marogs wwould
then proceed to wrils out his version of events, #¢ discussed before. President 32uma
and 1 had a heated argument on the matter. On the same day. 8 Septamber 260 8, Mr
Maroga arived at Eskom, accompanied by Jimmy Manyi and « faw others, and went
upstairs 1o his office

BY Mr Maroga then procesdied to send a letier, dated B Novembar 2008, addressed to
me, the Board, EXCO and the Chalrperson of the Portfolio Committes in Pariiarnent,
which is aftached hereio marked Annexise “N”, announcing that ha remainad the GEO
and Director of Eskom and that the shareholder at the highest level hed corfitmec that
all decisians regarding his status must be formally requested from and granted by the
sharehoider, and al unautherized actions taken by the Board since 28 October 2009

war roscindad.

82 Mr Godongwana and | were so shocked that we were both of & mind to resign. | was
going to ask for a special slot in Parfiament to make an announcement about the matier
and prepared 1o leave for Cape Town, as Minislers are accountable {o Pariiament. Mr
Godengwana took the letter to Luthufi House in an sbsoijute fury and a litlie whits later,
the President phoned Mr Maroga and Instructad him to immedistely vacate his offics at
Eskom, isave the buikiing and return only once ) had given him' permission o do s,

83 On the following day, | requesied Yunls Shalk (at that ime the labour advisor to DFE)
and the Acting Chairpérsan of Eskorn, Mr Mpho Makawana, to meet with Mr Msaroga to
negotiate his terms of departure. They reached a stalemate and, finally, Mr Maroga left

Eskorm with no package.

84 On 12 November 2008, | made an announcement in Pariament that Mr Maroga was no
longer CEO of Egkom and Eskom did ikewise.

85 Yunis Shaik informed me that the President had requested that | ask Mr Godsell 1o
return as Chairperson of the Board, which | did, Later, however, the President phoned
me and asked ma to teil Mr Godsell that he will not relurn as Chalrperson of $he Board.
Gwede Manlashs made & similar demand, although during this entire episods he had
made # quite clsar to me that he did nol support what the Presidant was doing,
19 ‘iﬂ/
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BE As a consequence of this fiasco, Eskom, like Transnet, had an Acting Chairpersom and
an Acting CEQ.

87 Later, Mr Maroga sued Eskom and | for R85 mililon compansation. He lost the case a3
well as the appeal.

SAFCOL

88 The South African Forestry Company Lid {SAFCOL) was due 1o have its Arnual
General Meeting on 28 September 2010. In preparation tharefor, | submitied g Cabinet
Memorandum (7/2010) dated 26 August 2009 for the appointment of Non-Executive
Cirsctors, including the Chairperson, to the Board of SAFCOL, retaining some Board
members and appointing new anes, including the Chairpereon.

89 In a ietter to the President dated Bth September 2010, atiached hersto marked
Annexure “O° and headed 'SAFCOL Chairperson’, ! thanked bim for the telsphonic
conversation | had had with him the previous evening reganding the SAFCOL
Chairperson and | altached the CV of my proposed candidate for the position of
Chaimerson.

80 In this same letter of Bth Septembet 2010, | said {o the Preskiant that,

'haderhrmbhmanmmsarmwwpmmnﬂytodlsmmkmafm
befors taking it 1o Cabinet, esrly yesterday, | withdrew the Kem from the
agenda of today’s ESEID [Cabinel Sub-Commities) meeling. However given
the urgency of the matter as a result of the AGM for SAFCOL .......... fand}
Pantiamentery and other legisiative reporting requirsments, | trust then thet
you wilt revert to me with your views on the proposed candidate for
Chaﬂpermnquﬂasomandbefomﬂrenextcgbﬁzatmwag. Kindly nols
that | have written to your office for permission to submit the memo to the
next Cabinet moeting. i/ am avallable to meet with you at any time......”

81 On 10™ and 11* Sepiember 2010, my Personal Assistant, Ms. Nthabiseng Borotho sam
faliow-up reminders to President Zuma's office for the meeling and giving details of my

avallabiity, { heard noihing.

20
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92 On 15" September 2010, Cabinet approved my Memorandum, despite an attempt by
the Prasident to have it withdrawn at the aclual mesting iiself.

ISSUES RELATING TO THE TERMINATION OF SOUTH AFRICAN AIRWAYS® SOUTH
AFRICA - MUMBAI ROUTE

93 In early June 2010, | was pait of an official South African state visit to India, led by
President Zuma, Whilst | was there, | was informed by my special advisor, Mg F
Hassan, lhat she had received information that Scuth African Airways (SAA) intended
to terminate Its South Affica —« Mumbai route. On récelpt of this information, | seni a
lext message to the then Chairperson of the SAA Board, Ms Chenyt Carolus {“Ms
Carolus™), enquiring whether this information was trus. The text, which was sent on
the 2™ of June 2010, stated as follows:

“Cheryl, | am in India with the President naw. Is there any truth to the
rumotir that SAA & going to terminate its route lo Mumbai? This is a

rumour here and we need clarity”.
94 K should be noted that as part of the same convarsation, Ms Carclug stated:

"No, we will nol be terminating Mumbal. It must be Jet Airways still
lobbying for this. We remain on the route with full frequencies. Al the best
for india.”

The abovemantioned SMSs are attached hereto marked Annexure “P”,

85 It should further be noted that during the course of my visit to India as pari of President
Zuma's state visit, the Chairperson of Jet Airways, Mr Naresh Goyal, was persisiently
following me around and attempting to arrange a mesting with ma. | declined to
engage with Mr Goyal as ) did not have the authority to make any business decisions
on behalf of the SAA Board.

86 It should be noted that during the stale visit to India, referred to above, as part of the
visil, we attended a fashion show. At the conclusion of the fashion show, | was
walkking out of the hali and Mr Goyal literally jumped over the chairs and came and
stood in front o me and said "Minister | need {o see you”. | said fo him *Before you
meet with me you have to meet with the Board and with the CEQ. | have nathing to

say to you."
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97 On the 30" of August 2010, Ms Carolus sent me another lexi message, aftached
hersto marked Annexure “Q” stating as follows:

“Note that the CEO from Jet Arways will be in South Africa for the
india/South Africa meeting. He is lobbying hard for SAA to end the
Mumbal flight. We reject this. Please let me krow if he is trying to mest
you, so that we can brieff

g8 On the 31% of Oclober 2010, | was removed from office by President Zuma. SAA’s
Mumbai flight was later cancelled.

VYTJIE MENTOR

99 it should be noted that during the latter part of my tenure as the Minister of Public
Enterprises, there were rumours circulating that | would be dismissed as the Minister
of Public Enterprises. In this regard, on 7 June 2010 | received an SMS (A screen
shot of which is attached as Annexure “H ") from my special advisor, Ms F Hassan,
stating as follows:

“Rumolrs

Dm becomes min

U Dm for heaith

VM the Dm for DPE™

100 It is acknowledged that there were numerous rumours Circulating at that time,
however the specificity in mentioning Vytlie Mentor by name is worth noting.

101 On the 31* of October 2010, | was dismissed from my post as Minister of Public
Enterprises by President Zuma.

CONCLUSION

102 The legal framework for the appointment of boards of SOEs and hence the CEOs of
SOEs is comprehensively sel oul in the opinian of Michael Katz of Edward Nathan
Sonnenbergs as well as Advocate Wim Trengove SC (Annexure D). Suffice to say
that this information was convayed lo President Zuma on a number of occasions
including in my memorandum to President Zuma on the 28" of July 2009
(Annexure D), wherein | state the following in paragraph 3.1.8:
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“This was also confinned by senior counsel’s advive, atiachsd as Annexure
“A". Counssl advised that the Minister is the functionary who hold’s the
shares and exercises the rights an bshelf of the State. The Minister's
exercise of the shareholder rights Is part of her exercise of the Sksie’s
exacutive powers. i Cabinet has formulated poiicy relsting fo such exervise,
then the Minister showld exercise the powears within the paramsters o such
policy. The Minister is not obliged {o consulf Cabinel in the sxercise of
hissher power, but may choose fo de 50 as a malier of personal discrelion or
any protoco! or custom devefoped in this regard, Counsel advised that tha
Ministar's excrcise of her shareholdsr powsrs on behalf of the Stale remain
valid in law even if Minister doss not adhers to any Cabinet policy developad
on this issue.”

103 The facts set out above baar testimony fo my repeated, and unsucceasful, attampts
to appoint a CEO at Transnet, over one and a hailf years, as well as those of the
Board, which attempts by the Board fo appaint a CEO of Transnet had commenced
some time prior to my appointment as Minister. The conduct of President Zuma and
certain members of his Cabinet in relation to Transnet and Eskom was not only
negligent, it was recidess and designed to frusirate the sincere attempta of the boards
of those sisle owned entities to exercise thek fiduciary duties as directors and the
exercise of saund corporate govemance in their respective state owned entities.

104 The above course of condtict by Prasident Zuma in relation to Transnet and Eskom
was improper and frregular. His conduct revealed, at best a fundamental
misunderstanding and misconception of his role as President of South Africa, and the
exercise of his presidential duties and funclions. His actions nat only undermined me
as the Minister responsibie for Public Enterprises, but undermined the efforls of the
boards of Transnet and Eskom, and many of their senior management, who attempted
io carry cut their responsibilities and duties in a professional manner under very trying

clraumstances,

105 itls not for ma to speculate as to what the motives of Prasident Zuma were In unciuly
and improperly infiuencing the appointment of CEOs and board directors in certain of
the state owned entities, refarred to abova. Suffice to say thal, in my view, the actions
sat out mbove resulted In severe and axtremely detrimental consequences for
Transnei and Eskom, which consequences undermined and broks the morale of
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Boards, staff and management, and also resulted In eevere reputaticnal damdpe to
those entities and negative consequences for their efficlent functioning.

106 h is submitted that the nature of tha interventions described by me in Transnet and
Eskom manifested the bepinnings of the President, and certain members of his
Cabinet, unduly influencing the appainiments of key executives and board members
in SOEs. We now know that this course of conduct escalated aver the yaars and has
resulted in a litany of maladministration, abuse of resources and theR from state
owned entities in South Africa. The consequences of such acions are public
knowledge, as are the disastrous economic effects an the stale of the South Afvican
economy. They are the reason for this Commission of Inqiry.

107 Omammiacnawslonhemmmacwofaslateumdsnﬂtyandmema#person
of the board of that stale owned enlity in order to influence the canduct of business of
that enlity, particudarly the allocation of contracis and tenders, the dedline and the

effacts thereof will be felt for years 1o come.

108 [tis my firm belief that my resistance 1o the strang views of Presiders Zuma i relation
1o the appaintment of ceriain prefemed candidates o the positions of CEO and
members of boards of directors, including the CEO and Chaifperson of Transnet, at
Ihetﬁnematlmmlshr.!edﬂmmﬁmcnndwbnmlmuldmtdahisbiddng
and behave improperly and unlawfully. | beileve that i was for that reason that | was
dismissed by President Zuma ae Minister of Public Enterpiises on the 31% of October

2019.

108 1 wouid ks to place it on record that while my resistance to the attempts of President
Zurna to improparly influence the appointments of CEOs and boards of directors at
SOEs may have had a significant negetive effect on my own careér, | deeply regret
that the actions of President Zuma and others during the course of the Tranznel and
Eskom sagas, set out In detail above, siso had a significant negative impact on the
careers and reputations of a number of fine South: Africans who were only attempting
to fulfiil their responsibilities in terms of their appointments in the entities referred o

above,

WA
Dated at JOHANNESBURG on this 5 day of October 2018.

BARB H N
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Andexute 0
public enterprises DECISION MEMORANDUM
Degartment:
g?ﬁf%%mm AFRIGA
70 ! MR J ZUMA
PRESIDENT

FROM : MS BARBARA HOGAN
DIRECTOR-GENERAL

FILE REF :
IDMS REF :

SUBJECT RECRUITMENT AND SELECTION OF THE GROUP CHIEF EXECUTIVE
OFFICER

DATE : 28 JULY 2009

1. PURPOSE

Ta brief the President on the following matters:
1.1 the legal framework governing the appointment of a Group Chisf Exacutive Officer (CED)

for Transnet Limited (Transnet);

1.2 the CEO the recruitment and selsction process undertaken by Transnet's Board of
Directors (the Board) to employ a CEQ;

1.3 investigations into aflegations of corruption at Transnet impacting one of the candidates
for the position of CEQ; and

14 assessmant of the recruitment and selection process undertaken by the Board: ang
1.5  the recommended process forward and the risks invalved In the appolntment of the CEO,
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PROCESS UNDERTAKEN BY THE TRANSNET BOARD REGARDING THE RECRUITMENT OF THE
CHIEF EXECUTIVE OFFICER

2, SUMMARY

21 Following the rasignation of Ms. Ramos, the Boand initlated a CEO recrutment process 1o
ensure continuity in Transnet's business operations. As 3 consequence of the withdrawa! of
the Board's unanimously recommended preferred candidate, Mr Pravin Gordon, the Board
extenided its search for a suilable candidate and has now recommended a further preferred
candidate and two other shorllisted preferved candidates for appeintment az CEO.

2.2, The recruitment and selection process conducted by the Board raised questions regamding the
appropriate suthority to appoint the CEO as well as the correct process to fallow. Analyais of
relevant legal end good corporate governance sources indicate that the Transnet CEO should
be appointad by the Minister of Public Enterprises with the approval of Cabinet,

23 The recruitment process was inifiated at an unfortunate tme when the Board was zlso
undertaking investigations inlo alleged cormupt activities against some of the senior executives
at Transnst. This time overlap may have raised concems regarding the process and criteria
followed in the recruitment and selaction of candidates. The process conducied by the Board
has been assessed and found to be robust insofar as It was referenced o bour law

compliant and internationally recognised candidate profiing.

24 Due to the delay in the appoiniment of the CED and madia speculation, it has now become
critical for the shareholder to resolve on the appointment of the CEO and to re-establish
leadership stability at Transnel.  This memorandum serves fo addrass questions and
concerns raised with a view to agreement on the way forward in appointing 2 CEQ for

Transnet as soon as possibie. %

3, DISCUSSION
314  The Legal Framework

3.1.1 The legel framework regulating the appointment of the governing structures of a
company 5 set out in various sources, which Include the founding legisiation of &

SOE, the Companles Act (bath old and new), as well as the King Codes on Corporate
Governanca,

- Confidential -
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PROCESS UNDERTAKEN BY THE TRANSNEY BOARD REGARDING THE RECRUITMENT OF THE
CHIEF EXECUTIVE OFFICER

3.1.2 The founding legisiation of Transnet, the Legal Succession Act, 1989 does not include
previglons on the appoiniment of Board members and exscufive managament.

3.1.3 Company taw provides the most instructive and meaningful guida and direction on the
appointment of a company's goveming struciures. This is appropriate since compeny
law is the law of general applcation fo the incorporation and governance of
companies and SOE are themselves commarcial entities which should be regulated
by company {aw similary to other commercial entities.

3.1.4 Typically a company has two goveming bodies, the shareholders in a genesal meeting
and the Board of directors appeinted by the shareholders. The Companies Act and
ihe Articles of Association often regulate the distribution of powers and the roles and
duties between thesa two organs. The Companies Act, simifar to the Public Finance
iMansgement Act (PFMA), 1988, regufates the removal of directors, Incliuiing the CEO
of & company and does not specifically provida for the appointment of CEOs. This is
s0 because the CEO is primarily appointed as an employee of the company,
Oftentimes, the Articles of Assoclalion of the company provide for the appoistment of
the CEOQ far the spedific company. Howsver, where the ariicies are silent common
law principles provide that the sharehokiers appoint the Board to direct and manage
the company on behalf of the shareholders. The Board, in turn, and pursuant lo this
management function, appeints the CEQ and executive of the campany, who, In tum
appoint the remaining management and employees of the company.

815 Transnet's Articles of Association do provide speclfically for the appoiniment of the
Board and the CEO. Articles B9 and 71 vest the power to appoint the CEO wilh the
shareholder {the Ministar) in a general meeting. Article 68 spacifically addresses the
appeintment of Executive Directors Le. the CEQ, the Chief Financial Officer (CFO)
and any other Executive Director whilst article 71 deals with Non-Exscutive Diraciors.

3.1.6 Given the practicalities of the Board having direct management and control over the
company and thus exercising diract oversight of Transnet, [t follows that the Board is
best placed fo initiale and direct the recruitment and selection process. However,
disclosure and transparency of such processes must be determined and agreed In
consultation with the shareholder to enable proper designation of the CEO by the
shareholdar in the general meeting. This practice is also ancowrsged by the King il
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PROCESS UNDERTAKEN BY THE TRANSNET BOARD REGARDING THE RECRUITMENT OF THE
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Report on Corporate Governence which recommends that the Board must appoint an
efficient and effective CEO.

3.1.7 Therefore, notwithslanding the fact that the Board may direct the recruilment and
seleclion process of the Transnet CEO, the shareholder retains the power to appoint

such CEO.

3.1.8 This was also confimed by senior counsel advice, altached as Annexure *A”
Counsel advised that the Minmster is the functionary who holds the shsres and
exercises tha rights cn bshalf of the State. The Minister's exercise of the shareholder
rights is parl of her exercise of the State's sxecutive powers. ¥ Cabinel has
formulated policy refsting to such exercise, then the Minister should exercise the
powers within the parameters of such poficy. The Minisier is not obliged to consuit
Cabinat in the exercise of hister power, bul may choose 1o do so as a matier of
personal discretion or any protocol or custom deveioped in this regard. Counsel
advised that the Minister's exercise of her shareholder powers an behalf of the State
remain valid in faw even if Minister does not adhere to any Cabinet policy developed
on this issue,

318 As part of the Cabinet collective, Ministers do, however, tend 1o involve Cabinet in the
exercise hisher powar to appoint the CEO, both as the Executive Authority in terms of
the PFMA and as shareholder reprasentative an behalf of the State. The Department
of Putlic Enterprises conducted an assessment of the extent of Cabinet's involvemnant
in order to establish the trend and the naturs of its involvement In this regard, To this
end, a review was conducted of previous dedsions of Cabinet spanning from April
2002 to February 2009 relating lo appointments of CEOs of a variaty of Stale Owned
Entities acrass the board, Le, indluding those not falfing under my portfolle. The
results did not show conclusive dominance of any parlicular trend, with Cabinet's
Involvement varying batween approval (10 times), concurrence (6), and sometimes
noting (twice) of the relevant minister's decision, as the case may be,

3.1 This indicates that every CEO appointment has been daalt with on a case by case
basis, having presumably considered the size, imporiance and circumstances facing

the SOE at the fime of making the appointment. My pradecessors in the portfolio of
public enterprises have followsd both the route of Gabinet noting the appointment of 2
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CEOQ (exampies being past appointmerits of the CEOs of Eskom, Denel and SAA) as
well as recommending a CEO for approval or concumrence by Cabinet {(examples
being the appointment of Ms Ramos and Mr Mkwanazi as CEOs of Transnst). The
appointment of Ms, Remos was a “formal cross-over” from National Treasury to
Transnet as CEO designate so that she will be in a position to commence her
responsibiliies as CEO. Further, in 2000, the former Minister of Public Enterprises,
Mr Radebe spproachad Cabinef to seek its concurence on the appointment of M.
Mafika Mkhwanazi as the Managing Direclor of Transnet once the Board had
racommendead M. Mafika Mikhwanazi ag the best suitable candidate.

312  Ailthough the Handbook on the appointment of persons to serve on Boards of State
Cortroled institutions proposed by the Dapartment of Public Service and
Administration (which was approved by Cabinet In September 2008} doss not contain
provisions relating to the recruitment end appointment of CEOs epecificaily, it does
recormmend that Boerd appointments of significant enterprises be referred fo Cabinet
for approval; the Handbook does not define significant, however, considering the
importance of Transnet to the economy, it may be considered to be significant.

313  In view of the aforementionad, it is considered prudant that the Hoard, in consulietion
with: the relevant Minister conducls a recruitment and setection process for an CEQ
and recommends suitsble cendidales fo the Minister for consideration and

appolntment, subject to approval by Cabinet.

32 Recrultment and Selaction Process of Transnet CEQ

3.21 Piior fo the commencasment of the recrullment process, the Board recommended to the
former Minister of Public Enterprises in wiiting dated 5§ December 2608, an appropriate
process, job specification, selection criteria and time-line. The Minister was also requested
to nominate potential candidates she wishes be considered for the pasition.

322 Thereafter, the Board conducled the recniitment process through its Corporate
GCovemance and Nominations Commitiee chaired by Mr Bulelani Ngeuka, The Comorate
Governance and Nominations Commiitse comprises of the following Board members,
Maasrs F.T.M Phaswana, B.T Ngcuka, Prof G.K Everinghamn, Dr N.D Haste, Mz N.B.P
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Gcaba and Ms N.N.A Matyumnza.' The Committee enlisted the senvices of external service
providers, including an independent Counsafling Psychologist to assist with screening
process and compelency assessments for the candidates fo supplement Board's
assessment of the sultability of candidates. Al candidates were subjected to the same
independent competency screening techniques that are labour law compliant snd include,
the Saville and Holdsworth advanced managerial test battery for managess and cognitive

test profiling,

323 Members of the Transnet Group Execulive Commitee (EXCO) wers inviied to apply for
the position, whilst the senice provider conducted a search for potential extemal
candidates. Intemnal candidates who applied for the position included Ms Moira Moses
and Massrs Siyabonga Gama, Karl Sokicwa, Christopher Wells, Vuyo Kahla, Tau Morwe
and Kgomotso Phihlela. Messrs Christopher Wells and Karl Sokicwa subsequently
withdrew their cancfidacies. The application, search and interview processes for internal
and external candidates were conducted simulitaneously.?

324 Interviews with shorifisted candiclates were conducted from 09 to 11 February 2008 and
thereaiter on 13 February 2009 the Board unanimously recornmended Mr Pravin Gordhan
as the preferred candidate suitable for appointment. In its correspondence to the Minister
of Public Enterprises of 13 February 2008, the Board indicated that “sithough fis
preference was to appoint a suitably qualified intemal candidate, after consideration of the
current global “meltdown” and the global recession, its cumen! and future impact on
Transnet Limited, and a thorough consideration of the shoriisted indiiduals, the
Corporate Governance and Nominations Commitiee, fully supporded by the Board,
recommend the appoiniment of Mr. Pravin Gordhan on the basis of the strengths he
displayad against the competency profile and in comparison with the cther candidates

who were inferviewed™.

3.2.5 In addition, the Board disciosed the names of all the candidstes shorflisted for final
interviews. The list was not presented in order of priority and comprised of the following
names. Ms. Moira Moses (intemal), Mr. Siyabonga Gama (infernal), Mr. Thabo Dicti
(external), Mr. Ketso Gordhan (extemal) arxi Mr. Pravin Gordhan (exiemal). Regarding

! According to the records of the Transne! Company Secratary, all the members of the Commitiee were present

dwingthemwthgs it the interview pariod,
* We are awalling confirnation as to whether Messis Morwe and Phihizle applied and were considered in the Initial

round of interviews.
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the assessment of the other candidates, the Board reparted to the Minister that “the other
candidates were found o be less suitable for the posilion or not sultable at ali. The
preferred internal candidate, Mr. Siyabonga Gama, was thoroughly considerad but the
Board is of a view that his assessment showed that there are important gaps, relative io
the requirements for the position. According (o the independent assessment and Board
evajuation, he currenlly requires grealer cognitive deveiopment fo handie the complexity

of this pasition.

3.2.6 On 20 February 2009, the former Minister was informed by the Hoard that its preferred
candidate had withdrawn his candidacy; the Board also advised that it would proceed with
an extended search to establish “whether there are any other prospective candidates not
previously considered in the initial process”. The Board was subsequently, on 2 March
2003, requested by my predecessor lo provide detalled reporls on the other shortlisted
candidates for the Minister’s consideration before embarking on an exiended ssarch.

327 On 9 March 2008, the Transnel Board provided the Minister with a summary of
assessments of all the shorllisted candidates and, in addition, informed the Minlster of
altegations of misconduct involving one of the shortlisted candidates, Mr. Siyabonga
Gama (a report on thess allegafions follews in 3.3 below). The Board ciled the reasons
why Mr. Siyabonga Gama was not recommended for appointment in the first piace and
the inherent pending uncertainty reganding the outcome of tnvestigations against him &s
why he should not now be appeinted 1o the position of CEO. The Board re-flerated its view
that nena of the other candidates shortlisted for final Interviews were at the leval required
to fill such a key position and again expressed the need to extend the search for & suitsble

candiiate,

3.2.8 | have been advised by the Board that, although they may have erred in continuing with an
extended search in the absence of a formal go-ahead from the former Minister, the
Board's motivation to establish slability in feadership at Transnet was a high priority In
terms of its fiduciary duties to the company.

3.2.9 The Chaimperson of the Board has also advised that the Board sought audience with the
fermer President Kgalema Motlanthe to brief the President on the CEOQ recruliment
process and to request the President to‘identify candidates for selection if any. In addtion,

Ny
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the Board requested a meeting to brief former Minister Mabandla and Radebe on the
recruitrment process.

3.2.10 ! have also been advised by the Board that at the time that the Board deliberaled on the
shorlisted candidales the Board was aware of the investigation of affegations relating to
Transnet Freight Rail but was not aware of the findings thereof, particular in respect of the
conduct of one of the shortlisted candidates, Mr. Siyabonga Gama. The Board was briefed
on the findings of ha investigation by Ms. Ramos faﬂwdng its deliberations on tha
appointment of the new CEO.

3.2.11 Upen the completion of the extended search, the Corporate Governance and Nominations
Committee compiled a ghorilist of seven potential candidates for inlerviews. Al internal
candidstes were sgain considered for shorllisting. The process of the exiended search
dalivered three additions] candidates namely, Messrs Kgomoiso Phihigla (intemaf), Sipho
Maseko (external} and Tau Morwe (intsmal). | have been advised by tha Charperson of
the Board, Mr Fred Phaswana that Mr. Sipho Massko is & former collaague of s and
therefore he recused himself from the Board discussion regarding this particular
candidate,

3212 After the inlarviews were conducted the Corporate Governsnce and Nominations
Commites racommended three prefered candidates who could fill the position of CEQ,
namely, Messrs Sipho Maseko, Mr Tau Morwe and Mr Kgomotso Phihlela and with fult
and unsnimous suppert of the Transnel Board recommended Mr. Sipho Massko for
appolntment as CEO. Mr. Sipho Maseko is recommended on the basis of the sirength he
dispiayed against the competency profile and in comparison with the other candidales
who were Interviewed, According to the assessrrent provided by the Board, M. Sipho
Maseko has also demonstrated the requisite track record to ensure the sirategies and
processes will be put in place to ensure the drive for efficiencies and growth in Transnet
as well as the necessary linkages and support with the relevant role players and
stakehoiders. These recommendations were submitied to the Minister of Publlc
Enterprises in writing on 18 June 2002 along with detall on the assessment of the
preferred candidates. The recommendation by the Transnet Board is aliached and

marked Annexure “B").

3.3 Investigation of Procurament Irregularities at Transnet Freight Rail
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33.1 In December 2007, the Director-General of the Public Service Commission (PSC)
informed the Department of Public Enterprises {DPE) of sllegations of corruption reported
on the National Anti-Corruption Hofline against Transnel. In compliance wilh the
Prevention and Combating of Carmupt Activities Act Ne.12 of 2004, the PSC must report
such allegations to the DPE for investigation. The allegstions involved & R650 milfion
locomolives tender against one of the Execullve Commillee {"EXCO") members of
Transnet Freight Rail who was aileged to have granted a fendsr to an acguaintance fong
before the tender was made public. It should be noled that none of the candidales

interviewed were icentified as allegedly being involved.

3.3.2 Recognising the setious nature of the allegations due to thsir nature and in the cordext of
Transnet and Govemmenl's wide st long-temm Infrastructure invesiment programme, the
Minister requested the Board under the lsadership of the Chairperson to invesligate the
allagations and assess the iregularities and to brief the Dapartment on the oulcome of the

said investigation.

3.3.3 The Board instructed the Transnet management to investigate these allagations as well as
sllegations made via Tip-Off Anonymous and in an anonymous undalad jetter to the
former CEO, Ms Ramwoes. Transnst management instituted an intemal Invesligation
through Transnet's Inlernal Audit Forensic Department (Ermst & Young). In ils
corespondence of 9 March 2009, the Board provided the Minister with a summary report
by Emst & Young on the alegations related to Transnet Freight Rall (TFR). Emst &

Young found that::

. The Transnet Board granted approval for & contractor *lo provide Transnat with 50
"Line Mew" locomotives ard that the condifion far the approval is that Transwerk

woutd carry out alt engineering on assembly and maintenance”;

»  The contract for the supply of the 50 "Line New” locomotives was signed on 1 May
2007 by the Chief Execulive Officer of TFR, Mr § Gama;

* The Contract did not {ake inlo account the resoilion passed by the Board in
ensuring that “Transwerk would carry out all engineering on assembly and

malnta\anoe";
it
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. In terms of clauss 7 [of tha contract], the contractor had to procure sub-contractors
prior to the Effective Date, and the agreements reached needed to be detalled and
zet out in the format described in Schedule 005 of the contract, The signed contract
does nat contain & schedule 005, and there was no contract In place beiween the
contractor and Transnet Ralf Engineering;

*  As arasault of not complying with the resolution passed by the Board, or aligmatively
not complying with clause 7 of the agreament, Transnet may Icur significant
additional dirert and indirect costs.

- In respect of : the process followed in awarding the tender relaling te 212 Class 40
Diesel Locomotives was flawed, These findings wers valldated through extensive
consultations with Transnet own external jogal counsel:

. the Chairperson of the Transnat Freight Rail Adjudication Sleering Comymittce was
conflicted in that he had a relationship with a tenderer which had not been discipsed
at the time of the tender, and which at the very least crested a perception of bias:

. the scoring of the tender had been incoectly performed:;
s there was no evidence of fraudulent activity; and

. there were other irregularities that wers revealed with regard to another locomotive
contract,

3.34 In respect of the allegations referred o by Tip-Off Anonymous and an undated
anonymous undated letter, Ernst & Young found as follows:

+  The original RFP (RFP 1} reference number for the supply of secusily services was
incorrectly cancelled and replaced with a new process;

. Subsequent to the canceliation of RFP 1, an additiona! 3 security providers were
identified;

+  The process of oblaining the Sﬂﬂﬂwmuuritysarvbepmvidmwasnotdaady
documented nor communicated;
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* Gonfinamenl, evaluation and award of the sacurity contract was made fo General
Nyanda Security Risk Advisory Senvices (Pty) Lid. (GNS) with effed from 1
December 2007, However, there was no ciear documentary evidence of the
confinement, evaluation and award (o determine that the process was fair, equitable,
transparent, competilive, and cost effective 83 requirad by the Constitution and

PFEMA;
* The svidence indicated that GNS was only registered with PSIRA on 9 June 2008;

¢ In terms of Seclion 20(1)(a) of the PSIRA Act, no person except a secunity sarvice
contemplated in Section 189 of the Constitufion may render security services for
retuneration, reward, a fes or benefit, un less such person is reglstered as a
security service provider in terms of the Act;

) It was confinned that a company rendering sarvices before being registerad with
PSIRA, would be in contravention of the PSIRA Act;

«  The GNS confinement was approved on 5 December 2007 by Mr Gama;

. in accordance with section 5.4.2 of the Transnet Limited Delegation of Authority
Framework dated 30 October 2007, Mr Siyabonga Gama did not have the authority
to approve the GNS confinement; and

- The conlract for securty services was only signed by TFR management on 4 June
2008, aithough services commenced on 1 Davember 2007,

3.3.5 | have been advised by the Board that although one of the candidates interviewsd, Mr
Gama, was not directly implicated in the allegations made and, as yst, conclusions
of fraud or criminality hag not been reached, the findings raise concerns regarding
neglipence and/or poor judgement by Mr Gama. | have been assured that Mr Gama
has had access to the findings of Emst & Young te enable him o respond. In this
regard, Mr Gama has been requested to respond lo & number of questions in order
to finalise the investigation and has bean given an opportunity to determine the date
of his response. Mr Gama's response was faceived on 20 July 2009 and is cusrently
under assessment. in the Board's view, the materiality of these findings cannot be

/
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Ignared as doing so will be a breach of the direclors’ fiduclary duties both in terms of
the Public Finance Management Act (PFMA) and the Companies Act.

3.3.6 In terms of saction 51 of the PFMA, the Board must “iake effeclive and appropifsts sleps
fo ... pravent imeguiar expsnditure, fruitless and wasteful expendifwe, losses
resuiling from criminal conduct, and expenditure not complying with the operations!
policiss of tha public entity.” The section further provides that the Board must “fake
effactive and appropriate disciplinary steps ageinst any employee who makes or
permits an irreguler expenditure or o fruitless and wastefid expenditure”. Faiiure by
the Transnst Board to investigate and institule disciplinary proceedings, whers
necessary, may result in criminal iabilly on the Transnet Board under the PFMA.

34 Assassment of the Recommendations by tha Transnet Board

3.4.1 As Executive Authorily and Shareholder Representalive of the State, # is incumbent upon
the Minister of Public Enterprises o exercise the rights of the shareholder to appoint
the CEO of Transnet in general meeling. In keeping with company law ang
corporate good governance codes such as King i, Rt is important that the
shareholdar engages in & maaningful and constructive fashion with the Board in
selecting a CEO to lead the company. in this regard, finding a suitable candidate for
appoiniment as Transnet CEQ consldering the company’s impact on the sconomy,
the magnitude of its infrastruciure builld programme and giobal economic context, is
& task with high impact and potential risk,

3.4.2 in view of the recrullment process and consullations having been cenducted during a
transition in administration, | have ensured that | am as comprehensively brisfed as
possible to ensure that | am in a position fo take an independent view of the
recruitment process and recommendations made by the Transnet Board in order to
decide whather the Board's recommendations should be endorsed.

3.4.3 1 have also sought independent legat advice to ensure that the appeintment is conduded
with minimal risk to both Government and Transnet Counsel advised thal, sithough
88 the sharsholder representative | have freedom and wide discretion in lerms of the
Transnet's Articies of Assoclation to appoint the CEO, it is important 1o nate that the
Board is the most appropriate body to appoint the CEO since it is fully
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knowledgeable of the company's business and its needs as to who is besl suited o
be its leader.

3.4.4 Furthermore, the opinion highlights that the key criteria in deciding whether a candidate
should be considered for appointment should be whather such candidate is the most
suitable and bast candidata for the position and any pending Investigation egainst a
candidate should only become relevant once that particular candidste is found to be
the most suitable and best for appointmant. Should the candidate under
investigetion be found to be most sullable and best for appointment, it is then my
duly lo establish whether the charges are “trumped-up” or frivial and should | find
ihat the charges are not “trumped-up” or trivial, then to dedds whether in these
cirewnstances it woulkd be appropriate to appoint the candidate under Investigation.
| am advised that the question asked is not whether the candidate is guilly of the
allegalions. | am further advised that should | find that charges against a candidste
am “jrumped-up” or trivial and such candidate is the best candidats, | shoukd be able
to avaluate the candidate in guestion against the other candidates, without reference
or consideration to the allegad misconduet and make an appointment accordingly.

3.4.5 Based on my assessment of correspondence, reporis end consultations with the Board, |
have concludad as follows:

= Although the consultations between the Transnet Board and the Minister of Public
Enterprises wore not always ideal, the recrullment process conducied by the
Board has been robust in assessing both intermnal and external candidates with
reference to (abour iaw compliant {confiemed through independent fegal advice)
and internationally recognised screening techniques for one of the top and most
challenging executive management positions in South Africa today; and

» The investigstion of alleged misconduct on the part of M. Siyabongs Gama is not
“trumped-up” or trivial but potentially significant and the Board will be failing in its
fiduciary duty if i doas not complele the investigation in accordanca with due

process;

» The Board is confident that the substance and method of the recruiiment angd
selection process were kept discreta from the investigation;
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» Al no staga did the Board indicate that & has shorlfisted Mr. Gama as a second-in-
line preferred candidate to Mr, Pravin Gordhan and the Board embarked on an
extended search afler the withdrawal of Mr. Pravin Gordban as il was not
confident that the cther candidates available, including Mr. Sivabonga Gama,
were suilable far the position;

+ | have had an opportunity to peruse the independent assessments in raspact of all
tha candidates interviewed by the Boerd and have confidence in the
recormmendation by the Board that Messrs Sipho Massko, Tau Morwe and
Kgomotso Phihlele are, in the order of prefsrence, the most suiteble candidates
for appointment as CEO; | have not as yet taken a decislon to discuss these
assessment reports with the individuals who conducied the psychometric
assessmeants, For esse of reference, | have attached these assessment reports
as Annexure “C";

» |n the interest of establishing leadership stability at Transnel, an appointment of a
CEO be made without undue delay and that the utimate criteria should be the
confidence that the Board and shareholder has in the compelence of the
candidate to isad the organisation.

34.6 Accordingly, { intend approaching Cabinet via the Infrasiruciure Development Cluster, with
a view {o approving my recommendation to appoint Mr Sipho Maseko as the CEO of
Trangnet, at aleo recommended by the Board. | am particularly Informed by the risk 1o
executive management stabllity at Transnel at a time when it will be approaching the
capltal markets to fund its build programime, its ability to remain foeused on delivery and
the morale of its Execufive Management. | have been advised that Mr Sipho Massko may
be re-considering his availability due to the protracted recruitment process and that Mr.
Chids Wells is also expressed g concem aboul the impact of negative publicity regarding
the appciniment of the CEQ. Regarding the position of Mr Siyabonga Gama, the Board
has assured me that it will conlinue to ensure that due process is followed in the
investigation invalving him and that he is not prejudiced. Should any litigation follow from
the Investigation, it is best processad discralely from the appointment of tha CEQ. | have
been informed that whilst the Board may be willing to work with Mr Siyabonga Gama,
should he be appointed, senior management exaculives may opt to leave the company.
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3.4.7 in the event that Cabinet does hot approve the appointment of any of the preferved
candidates recommended by the Board, consideration should be given (o commencing a
new process of recruftment and salaction conducted by the shareholder in order to
immunize the process from any further controversy. However, In the interest of the

company, this is riot a prefemred route to follow.

FINANCIAL IMPLICATIONS

Nona for this memo,

RECOMRMENDATION
1t Is recommended that the President
5.1.7 notes the contents of this memorandum; and

5.1.2 approves the submission of a Cabinet Memorandum recommending the appointment of
Mr Sipho Maseko as Transnet CEQ,
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Dear Sandia

Appointment and Removal of Directors of Stats-Ouned Enfitles

1. Introdustion

11, We have besn Instruclad |o nvestigats the broad principles which should be gppiied & tha
appoiniment ard femovel of directors of stale owned entilas ('SOE"s), with particulsr
refarance to the appointment and removal of Chief Execulive Officers (“CEC"s),

12.  The govering provielons reiating ko the sppoinkment and remava of direolors of SOEa can
bes found In a numbar of sotirces -

1.2.1. in thwe first Instance, provisione refating to e appoinlment and ramoval of fhe
directers of a specitic SOE may be found in the enabling legisialion of that
particular SOE I the event that such SOE was established by legisiation;

122 in arldition thers may be other lepisiative sources and instruments which govemn
the appolniment and removal of directors of SOE's Including :-

12.21.  the Companies Act, 61 of 1073 (the “Existing Companies Act’);
1222, e Companles Act, 2008 {the “New Companiess Acf);
1223, the Publc Finance Management Act, 1 of 1082 (the "PFNIA"); end

1224, tha Protocol on Corporale Govemance In the Publio Saclor {ihe
“Pridoesi )
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1.23, generally he speclfic provisions reiating to the appoinbmant snd removal of
directors ara found In tha constilutional documents of aach individusl SOE and
thus may well differ from one SOE lo another;

13. I ihis msmorsndum we have underisken a comprehensive review cf all the general
tegistation and polky documantation referred (o In paragraph 1.2.2 atove. In dolng so we
deal not ondy with the appolnimant and mmaovel of dirsctors genarally but eleo with the
position of the Chief Executive Officer {'CED").

2. Edstiog Companiss Act

21, Generst

The Exdsting Compantes Act does not distinguish SOEs from othar calagories of companies
and accordingly, #he provisions applicable to ell companies also 2pply (o S0Es. Seclion @ of
fhe New Compenies Act does enable tho Minister to make spacific provislons for SOEs.

22,  Apnoluiment of Dirstiors

221, Bection 208 of the Companies Aot provides that avery public company chalt
have st iseet o directors and every privata company shal) have at lsast ons
divector.

222, The Companies Act provides that pricr to te appointment of any directors of
the company, all of ihe subscribera lo tha memorandum of the company shell
ba deemed %o be direclors of the company and that the fiest direclors may be
appolnfad in willing by & majorly of the subsciars to is memoranduns,

2.2.3. The appointment of each director of a company shall be voled on individually,
by ordinary resolufion at @ peneral meefing of the company. The general
meoling of a company, may, howsver, unanimously agres ic pass a molion o
eppoint two or more persons as dirackrs by & eingle resaiution before such
resolution.

224, A parson who iz appointed ss 8 direcior shali lodge wilh the company hisiher
vritian coneant in aueh snintmant Iy the prascrbad farm within twenlv eicht

daya, or such longer perind as the Regisirar may stlow, after the dete of such R
wppointment.

2,26 Unlags the articles of a company provide to the confrary, a casual vacancy

srising from the remove! or disqualification of a director of the company that is
not Med at the same meetiyg al which the director I3 remavad, may be filed as ﬁ
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8 casua! vacancy in accordance with tha procadures stipulsiad In the asticles of
the company.

228, Saclion 214 of (he Exdsting Companias Act provides that the pols of & dlrector of
# company shall ba valid notwitheiznding any delect that may afterwards be
discoverad In hisher appolntmaent oc qualification.

2.2.7. If a director of & company ks sequired In formis of iis arlicles o hold e epacified
mimber of qualiication shares and doas not hold such quaification shares, the
director will be required o vacate histher office if he does not obiwin such
qualitication shures within two months, or such shorter pericd es may be
provided In the company’s eriicles, from the date of hishear eppointment and
shefl not be ofigiia for re-sppeintment unil he/she has obtalned such

In ‘erms of sactions 218 and 219 of the Exisfing Companles Act certaln parsons are
disquatified from being eppointed or aeting as direciors of 4 company. The persons who ara
per sa prohibitad from acting a3 directors of @ company inolude a body corporate, a mkawr of
any other person under legal cisablity. Unless a comt otharwise aulhorises, an
unwshabiiteted bwolvent, & person temoved from office on account of misconducl, a person
who has at any 8me besn convicied of coriain lsled offences and n person whe has, in
terms of an Act of Parlament, been removed from office for not being a #t end proper
person, shall ba prohiblled from acling as & diecier. Furlhermore, there are certain
circumstances In which a cotsf may make an order directing thet a parson shall not, without
fhe izave of the coxirl, be a direclor of & company,

24,  Removalof Direciors

24.1. A company has a etatutery right to remove & director, without cause, befoe the
end of hisher period of office by passing an ordinary resclution af a genera; -
meating, Seclion 220{1) of the Exisling Companiss Act provides that:

A compeny may, notwihalending anything in s memorandum or Giticlaz or in any
BEMHLTANT Dotwesy) i Bd any cirector, by FesORIICH remove 8 dssolor belors T wapiuiun

af his pestod of oflca.”

24.2, The following procedure for the removal of @ director In terms of eaction 220 of
the Exisiing Companlas Aok must be complied with:

24241, spaumﬁceshﬂhehduadwhmemmpmyoprmpmd! j
resolution o remove a director, or ko appelnt any person b the
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243,

244,

2422,

2433,

24.24,

4

elaad of 3 director so removed et the mesling at which s dirachor

-Iz {o ba semoved.

when the company receives the nofice of the proposed resolulion,
the company shall immediately delives & copy of the nofics lo the
direcior. The director Is entitled lo be heard on the propasad
regolution at the mesting, whether or not the director is a member of

e company (s 220(2)).

the direclor is eatitled 1o make reprotentations regarding the
proposed resolutioh for removal. If the diecior Inakes
represeniutions in writing which do not excead a reasonabia length
and requests that the membess of the company be notifled of lhe
represeniations, the compeny shall, unless such represantations
swe recshed foo late, stale that such rapressntstions beve been
mede in any nofice of the resolulloir given fo (he companys
members, The company shall aleo send a copy of the
representations to every member to whom notica of ihe meeting Is
sant, wheiher the notice {s eent before or after the company s
received the rapresantetions (s 220(3)),

the direcior mey require thet the representations be mad i tha
mesting, it o copy thamof has not been asnt fo tha members for

whatevar reason (s 220(4)).

The effect of s 220{1}{a) Is that directors do not have securily of tsnura. Condrol
dﬁemwmdmy&nehammadbﬂhemmm in Bariows

“Save whon, in terms of st sgreemen binkding the members of & company and
& dirsclor, the mambers ere precludsd from valing for the romoval of the
direclor fram offios; & dirsclor fisg no secinlly of fenume, Sealion 220{1)(s) of the
Companies Act 61 of 1973 provies thal & company may, notwithsteanding
anything kr s memorandum or sriicias, or In eny sgivemment betwewn N and a
mwmmmmmmmywmmmf

mmmmmmwdwmwm
effeciive control.”

i u diraclor's mmltrwnuhmmnﬁsbnb:unhofmmmyham
& claim for dameges ageinst e company. In Nelgo: _

71




FP-JGZ-441

72

KACOpOMIODNDEPIO? ~ DEPARTMENT OF PUBLIC ENTERPRISESCNGST - Prosorialion on Companies ActOZ Sandrs
Coatzwu floc-DMO03 Ho Mallar Humbar 6
Documand Jant uoved; (80772000 10:43 AM

Lid Ihe boerd of directors agraed o appolnt 2 direcior a3 managing director for
en indefinkie parod. In temms of he arficles the dieclors could make the
appointment Yor such perod as they doam M, and may ravoke such
sppoiniment” When the managing direcior war temoved by » board resalulion
he susd for damages. 1t was held thot the boards' power io make the
eppointment was not unfettered and their right fo revoke the eppolniment in :
terms of ihe articies only exdsted If the agreement specliically so provided. The
agreement conteined no such provision and i was accondingly held thal the
tismiesed director was enfiied o damages.

245, Where a direclor has baen appoinied bul hisher term of offica has not been
Tioad, the company mey =t any time removs him from office. In Aoogl v Sher
gnd Others, Clayden . said:

“The fref quastion fo ba deckdad is whethsr the campeny hes the power fo
remove from office B direcier sppolnted for no fised leim. T/ thera I3 a compeny
in which no provision is mede by the Arficies of Assorialion et b direcior ale)
semale 5 drsclor for @ fxed podod thore ssoms 0 be no reson why the
compary Which appoluted him a direclor should not dacide that bs Is no lenper
o bo a direcior; opsr from any qoestion whather thael sc! /s it hmech of en
tderiaking (o i divecior s direcior and nol as shareisokise,

Thera Je than no varfence of “the conrac! enlered Info befwasn the meinbers)
tha Arficias of AssociuBon, snd no nead firef to eNer that conbrset in escortlance
with Kealf zo that whad i Jone becomas an eof consonmy, and sol al vardinto,
with thef condract. I the presont ease the Aticles of Atsaciation are quis sfent
o8 lo fe tern of oo of e diracior. They only provida thet them am o e
direciors. i tha Articlas of Aasoclation are read alona } sesms fo ma Uwl he
compeny can sppolt a discior and then, whan R plasses, retnove Bial
dreolor? fel 22891 Nodfhstanding the akregoing, end without derogeling
froen seme, & direcior may sizo ba ramoved by resohition i so provided In liw
oompany’s Aniiglen of Assochation. Oftantive an erficle Is loserded in the B
company’s Arliclas of Axsoclation which siafes thal a directer may be rmoved
by raaolufion in waillng eigned by & his co-deoivis.” "

3.1.1. The New Commpanles Acl will repest e Existing Companies Act on & data to be
proclaimed. The New Companies Act was eigned by the President on B Apdl
2008 and Gazeliad on 9 April 2008 under Gazetfte number 32121 {Nolice Ho.
421). The New Campenles Act comes inlo operation on s dets ficed by the
Prosident by proclamation in the Gazefia, which may not be eerlier than one
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year following the dals on which the President assenied to the New Companies
Act. it Is expacied io come into force in July 2010,

at2 ‘The New Campanles Acl recognizes SOEs as & sepemie and dstingt calagory
of compeany, and definas them as follows:

“steto-owned company” moans an enfeipfise that Is registered in terms of this
Act a8 a company, and eXher-

(8) falis within the mwaning of “state-owned entsrprise® In terms of the Public
Finance Mansgamen! Act, 1899 (Act No. 1 of 1998); or

() &= owned by 8 mimnicipally, as confempiated In tha Locel Govomment:
Municlpal Systems Act, 2000 (Act No. 32 of 2000), snd Is oiherwise simier
fo & enlarprise Ested in paragraph (a); ©

248 Section b of tha New Companies Act provides that ali of iis provisions that apply
io public companies shall also apply o SOEs.

32,  Aopolnimentof Dieactorg

9.2.1. Section 68(2) of the New Companics Act provides that the board of a pubitic
company shall comprise &t less! thyse drectors. Beclion 66{11) provides that
any fallure by a compeny at any ime to have the minimum number of direcions
required by the New Compenias Act or Bs memarsndum of incorporation (which
is the document which mplacas the memorandum and articles of association of
the Bxisling Companies Act), does nbt nlf or negale the authority of the boasd
or invalidate anything done by the bosrd or the company,

322 Each incorporator of a compeny shaf seve as a director of the company. If the
number of incorporedors of 8 company k& fewer then the mintaxen number of
directors required for the company in lerms of the New Companies Act of Iis
mamorendum of incorporation, the board is mquirad to caf a sheraholfers’
meeling within forly bualness days after incorporation of the compeny to il eny
vacanolas on the board.

3.2.5. Direciore of & canpany are o ba elactad by persons entifled 1o exercles voling
rights In respact of such election, to aarve for an indefinte tarm, or for such term
as 13 spacified in the company’s memosandum of Incorporation. The New
Compenies Act has inkoducad a meastire of faxdbilty regarding the ighis that
may altech (o a shase. Therelore, sharahiciders need not necessarlly have he

eame voling righis in respect of the alection of dirsciors. ,ﬁ?/

T
]
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324. Euch candidate for elaction as a direcior shall be volad individually at a generat
mesling and In esch vole o fill & vacancy on the bosnd, each voling right may
anly be exercised ohte. A vacancy will onfy be filled if & majorily of tha veling
rights exerclaed support the candidate,

3.28. Unlees the memorandum of mcorporation of the company provides lo the
contrary, If a persan casses I be B direcior and @ vecancy arises on the board,
such vacancy may be filed by the board ot & temparery basis, uiti) such tme
as tha vacanoy Is Wad by election af & general meeling.

3.26. Saction 20 of the New Companies Act deals axianelvely with vacancies cn the
board, including what constituies @ vacancy and how the varlous fypas of

vacancias should be filed.

27, An anfirely now feature of tha Now Companies Act fa contalned In section 86(4)
thareof which sfiows for the appoiniment of diroclors other than by fe
shacaholdars. Seclor 88(4) of the New Companles Act resds s follows -

66 (4 Acompany’s Memorandum of Incarporation -
(e} may provids for -

() ¢ho direct appolntment ant removal of one or more
direciors by any person wio ks named i, or determined
In torms of, the Memorandum of Incorparation;

() aparon fobe an ex officic direclor of he company as &
consaquence of that parson holding some ofhsr office,
title, designalion or similer stafus, subject to subsestion
{6Xa); or

{il) the sppolniment or slaction af ane or more porsans as
siiarmale diractnrs of the company; and

{b) in the case of a profit company other than & state-owned
enmpany mumt peendda for he elaction by rharshalders of at
Jenat 80% of the directors, ad 50% of any sllamate
direckors.”

The new featwre thal ariees from the provision of section 66{4} of the New
Companias Act ks that i permils of the appointment as direstere by parsons other
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then sharcholders. in the caee of & company for profit other than a slaie-owned
company at least 50% of the directors must be elscted by the sharehalders.

33.  Disouaiiicaiion of Diraciors

3.31. Saclion 69 of the New Companies Act provides that & person ie ineligible o be -
a direcior of a compsny if thal parson Is o Juristis person, an unemancipated
minor o under similar lage! disabliity or does not sallefy any qualification aet oust
in the company's memorandum of incorporation. Certain persons ehall
furthernore be disquatifiad from acting as direclors, including an unrehabiftatad
tnsolvent, a pereon prohibitsd in terns of a public regulation from belng a
direcior, a person removed from offics on account of miscondust end @ person
who hea bean convicted of carlain #sted offences.

a3z A person so disqualified shall not ba prohiblted, however, from scling es &
director of a privats company if all of tha shares I that company are hald by
such disqualified person ekone or such disqualified pereon fogether with
pmmrda&edhhinﬁnlmamseﬂadhwﬂﬂmhﬂﬂmappﬂnhmtm
diracior,

34.  Reomovsl of Direclors
41 Sachon 71 of tha New Companies Act provides thal:

“daszpifa anylhing fo the conirery in & compeny’s memarendum of incoparalion
or iwles, or any ugmemant between @ compeny and & direcion; or batwesn eny
ahareholders and @ diecior, ¢ dircior may be mmoved by an andnay
ranckstion edoplad et & sherohoidars mesting by the pesons eniled fo
axercise voling dghis in an eleclion of Hst diucior”,

342 It i (o be noled thet fha provisions of section 71 of the New Companies Act for
the ramoval of directors by shareholdars 2pplies only In the casn of (hose
directors who sre sppolnted or elecled by the shareholdere and not {o other-
direclors who, pursuant to the provisions of section 6684), are eppoinied by
parsons other than shexsholders.

3.4.3. ‘The followlng procadire for the remaval of a dikecior in terma of section 73 NSt
be complied wiilc

3434  the directior concemed shail be given notice of tha mesting and the
proposed resolulion, at least equivalent to that which a sheveholder
s enfitled fo recelve, imespective of whether the direclor is &
gharehaider of the company; and
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3432. the direclor chall b2 granled & reasonable opportunily fo make e
presentalion, in person or throuph a represantalive, to the masting,
bafore the proposed resclution Ia putio a vote,

3.44. f & compeny hes more than twe divsclors, end a sharefwidar or divector has
elieped thal a direclor of the conpany has become inaligible or diequalifisd
other that on the grounds set ol In saction 88, or incapaciiated o the extant
that the disecioris unable ko parform the functions of a direcior and s unifialy to
régeln capacity within a ressonable timw, or hes neglocted or basn derelict In
he performance of tha functions of a director, the hasrd mey resolve (o remove
such director.

4.5, b the dreumelances contemplated in paragraph 3,13 above, the direcior
concemed shall be ghven:

3454, nolice of ihe meeling, together with a copy of tha prapossd
rasolution snd » stetesnant setifng out the reasons for the resolution,

with sufficlert specificity to neesonsbly permi the director to prapsre
and present a reaponse; and

3462 8 reasonuble opportudly o make a presentalion, In person or
Bwough a vepresaniative, ta the mesting before the resolution is put
{o the vols,

4.  PFUA

41. The PFMA ks sileat on the appolntment of dimctons of SOEs, and only regulstes tel
ternoval ln certein clrcumstances, namely in cases where the “sccounting authority” (Le. the
board, or the bomrd of ds hokiing company) Is guilly of “finandal misconduct as

contempialed in seotion 83(1) of the PFMA.

42. Seclion 83{2) of the PFMA providen ihet °If the accounting authortty Is & board or ofher body
consising of members, every member is Individuslly and severally Fiabis for any finencial
misconduct of the eccounting avthority”. i

s Where D baard o pacilodies members of tho baard are faund & have comunied finanstet
misconduct, the board andfor the particular merbers should be suspendad or dismissad.
Saction 83{4) of the PFMA, sipulates thet “Flrancie! misconduct i a ground for dismiseal or
suspension of, or ofher sanction ageins, & member ar parson refarrsd fo In subsgctlon (2) or
(3) desplts any other lsgisfefion”.
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44,  Intamms of reguigtion 33.1.3 of the Nafional Treseury Reguiations® issusd under the PFMA,
the executive authority of the SOE (baing the relavant government Minister responsible for
the anfly) is obliged, where a boar membaer is alleged to have oommitied financial
misconduct, fo inliale an ivestigation Inlo tha matier. Should the director be found gullly of
misconduct, then the execulive authority must snsure Uiat the appropriale discipinary steps
are taken. This can lnclude the removal of the dieclor from Kisther poeltion In ferms of
section 63(4).

4.6.  Addifionsly, wa nole thet the Regulstions to the PFMA make provision for shareholders
compacis, which am compulsory sgreemsenis enlered Info between the SOE aénd tha
relavant exacufive suthordly on an annual basis. Regulsfon 20.2.1 sizles that “The
acoounting authodly for a publle enifly Reted tn Schedile 2, 8B or 8D musl, In consultation
wiih B8 exacutive authorlly, annually conclids a shareholder’s compact ”

46,  Reguiafion 20.2.2 provides (hat the sharsholder's compact must document the mandated
koy performance messures end indicators io be slisined by the public enilly as agreed
petween the board and fhe executive authority. Thus, the purpose of the compas! appears
fo be aimed at performance as oppoassd fo format procedurss (such mx tha appoiniment or
removel of directons),

47.  Wnils ths Regulations do not exprassly Imil the scops of what matiers may ba sgreed and
provided for In the sharsholder's compact and so i Is lechnicully possible for the sompact to
deal with the appointment end iemoval of directors, we are not cuenily sware of eny S0E
sharaholder’s compacts which do so.

48.  Finaly, the dafinltions in sacticn 1 of the PFMA dealing with "Ownership Conirol’ doss not
defract from any of the aforegolng obearvations, “Ovwmership Conlrol® is simply a detined
term and does not conlar any powers on any party; on the confrary the conversa Is true In
thet the concept of *Ownership Conlrol® presuppeses the possession of Ihe powers referrad
to In the defintlion but does nol grant thoss powers.

6  IhaProtocol
51,  Geneml

The Proiocol was published by Depariment of Public Enterptioss (n 1997 with & view fo
lnculsating good govemance n the BOES T 660rdance wilh the King Cuda of 2002 (King
I1). Tha Protecol thue does not have legizlailve effect but sats out the principles of corparate

Y GNR 226 of 16 March 2005,
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govemance for SOEs, The Protoco! also deals with the appoiniment, disqualification and
removal of dieciors.

€2.  Appolniment of Direcjors

5.21. The provisions relating lo the appointivent of direclors sre found 1. Section -
6.1.8. Thase are very goneral:

51.61 mmdmmwmmmmw\
performance of B boerd. X Is therslore kmpmralive tha! when
sppainling direciors, e shereboler should ensure el ihe
boerd Is propasly canatiluted. In this regand, ihe board showd, at
ak imes, compride of individuels with infegrity sand sccountabiiiy,
compelencs, rlevan! and complimentery skilfs, sxperiance and
uxperiisa, This is akmed at avolding posaible dominence by any \
one dirsclor or blocks of ditettors and, sbove sl ensuing
commilinent &o the svcoass of the SOF and the sslisfaction of the
shareholder.

5162 The board should, profemsbly comprise & majorly of non-
sxocutive dimciors and each direclor'’s appoiniient shoukd ba In
writing and Emifod to 8 maximum period of #fyes yesrs..,”

Seclion 6.1.10 of the Protocol provides thal any individual who holds the position of direcior
{r an SOE, may bs disqualiad on the grounds of legal disabilily, insclvency, misconduct
requiring or justifying removal from the office of trust, or esiminal record, jor exampia thelt,
frmud or forgery. Any individual who Is disqualified from being & director cannot hold {or
conlinue ta hoki) the office of directar. Any contrevantion of fhls principie may altract crdminat
Babiity for the Individual in question and any otfier direcior who knows, or should have
known that the said individual s or was ap disquaiified. -

64.  Removsl of Direciore L

AN Secllon 3,10 alales tial  “Tho shaiaholdsr may, bowovel, al s dhkerstien,
subject ko the terms and conditions of the empioyment contract, remove a
diractor prior {0 the corapistion of this term of ofEce.”

£4.2, The Section further provides that — “In the avent of the SOE not performing
exatisfactority, the sharsholder may knlfiete prompt ramadial actlon, including
dismissal of the dirclor, e pariculery, In the cass of fallure to kesp the
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shamholder adequalsly Informed end in  sliuallns of ongoing
undsrperfonnance In respeot of financial and olher aspects of the opetation of
the business."

5.4.3. The Protocal recommends fhat directors be appolntad enly for periods of 3
{thres) years, Section 5.1 provides that at the explry of the three-yasr period of
sppointment or such other shorler period &3 the circimstances may demand, a
direolnr's tanm of office shall lapse. Gubject lo the dirsctnrs’ periormance and
their akills conlirating to be relevent to the business, they may be re-appolnted
for 8 sucend term of thres years,

551. The Profocol peovides that fhe boerd of an SOE hes ebsokste rasponsibily for
the performance of the SOE and is fully acosuntabie to the shareholder for such

parfonmancs.

6.5.2. The boaed therefors |s responaible far, Infer offe, giving stretegic direstion to the
SOE concemed, ensuring tiat an effectives aticcession plan Is In place for aif
directors and key execufives and, in concurmence with tha sharsholder, sppaint
the CEQ.f

553, Seclion 5.1.3 provides that uniess otherwise agrasd in a sharehokiars'
sgresment or shareholdsr compact govering @ SOE, 1ha sharehokler for such
sntecprise should eppoint the CEO In constation- with the board sbout s
prefewed candidate for the position and aliowing the boand sufficient ime lo
songidar the candidate and fo respend prior bo the eppeintment belng mada.
Section §.1.8,1 furihar provides that when appolniing diractars, the sharsholder
should ensune et the board is propadly consiituled.

564, I lerms of Seclion 61.63, In the avent thal a SOE is not performing
selisfactorlly, the sharsholder may Inliate prompt femedial aclion Including i
dismisesd of & diractor.

2 Clausn 5.1.1.1




FP-JGZ-449

80

Wmm-mwmmmu-m“mmam
Coatzoe.doc-DNODS Ho Maller Numbet 13
Bocumsent sl aoved: ORO7/Z00D 10:49 AM

6.1. The Adicles of Assnclation of a company, together with & Memorandiem of Aasociafion
constiiule tha constintion of the company. The Articles of Association typically provids for
the governance of the company, Including -

8.1.1. tha allocalion of powers as between the directors and ihe shersholders;
5.1.2. the method of appoiniment end removal of direciors;

8.13. the procedure for the convening of mestings at director and sharsholdsr lavat,
he quonim for such meslings, the maforily of voles required lo pass a
resciution.

82,  Thers Is conslderable fiexdiblily 88 4o the provisions that may be contsined ¥ Articies of
Association regarding matiars relaling to the govemance of companies. In this regard ths
New Companies Act Wil provide even grealer fiexiblily then the Exisling Companles Act
with regad (o the governance of companias,

63, mmwmmw&lubms provisions that may be confained In Arfcies of
Associalion regarding matiars ralating to the govenmence of companiss K may be polnted out
MMM&oIMmmWMMMWbMWW
a company of ke CEQ, Inckxiing any one or mera of the foliowing -

8.3.1. that fhe CEO must ba appainted from one of the exlating direciors of the
company or must be appoliied as a divector ¥ the CEO wes not akeady a
dirsctor;

832, that (he diraciors must appoit the CEO subject i the approval of the
shareholdurs;

8.3.3. that the direclors must nominate a CEO whe must bo appolnled by the
shareholdars; and

6.3.4. that ths shareholders must eppoint the CED withoul eny nominrtion from the L
diraciors,

84,  Hshlo's South Afrioan Company Lew Through The Cases Sixth Editlon states at page 252 :-

*A direcior may hold office under the artitles; under & eervice conlract entiraly Independant
of the arlicles; or under & aervice contract which, expressly or by knplicalion, embodies the
relsvant provisions of the erticles, Should a ssrvice contract embody the relevant provisions
of the articles, R is a matier of constnuction of the contract whether the company has retatned
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the power to change the lerms of Uhe contract unffaterally by efiaring the ariicles. As & nde,
part-lime ‘cutstde’ diraclors hold office under tha arlicles, which Rull-time Inside’ directors
hold office: under service contracls.”

68.6. In the absence of any spacific provisions contsined in the Adicles o Associalion of &
company reisting fo he appolnitment of & CEO of that company, the following general
principles of company iaw would apply

.81, e shareholdens wauld appoink the dirsctors; and

852 $he board, pursuant o its funclion of direcling and managing the compeny,
would appoint the CEO as an execiiive of the company es thay would appoint
i alhar senior members of management.

68 Nowithslanding anything (o the confrary n the Arficles of Associslion a direcior may at eny
lime, In tarms of the Exisling Compenies Act and tha Naw Companies Act, be removed by
a1 ordinary resolution of sharshoiders sven without cause,

Mﬁudwudammmlmmmwwem Thua. Fa
shureholders’ agresment has bean conciuded and the padies to that sgreement are the
company and all the membere of the company then e provislons of that shareholders'
agresment would prevall over the provisions of the Articlas of Assoclafion 1o the extent of
any conftiet batwesn the two,

72.  In terme of section 15(7) of the Mew Companles Act any provision [h & sharsholdens’
agreemant that is inconsistent with the Mamarandum of lncomporaban will, to the exient of

the inconsislency, ba vold.

8.9.  You will recal that Advocate Wim Trengove SC previously gave us an opinfon relating lo the
conatitution law principlas epplicable to the exercise by he Minister of Public Enterprises of
her powers as the representalive of the Blale in fts capacily as sharahoider of an SOE.

82 As requesled, | atiach hevewhth @ copy of the elrementioned opinion of

Advocale Wim Trengove SC.
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THE DEPARTMENT OF PUBLIC ENTERPRISES LIMITED

THE CONTROL OF PUBLIC ENTERPRISES

OPINION

Wim Trengove SC

Mr M M Kaiz of Edward Nathan Sermanbergs




INTRODUGTION

1l

The Depariment of Public Enterprises seeks advice on 2 number of questions relating
to the powers and funciions of (he Minister for PubRe Enferpriees In relation (o the
confral of slate-ownad enterprises. The Deperiment is pariiculady Interesiad In the
Minisier's powess In relation fo the appointment, farms of office and removal of the
Chief Exacutive Officers of SOEa, lis quaslions relale to SOEs generally but wa have'
also bean asked to focus more specifically on ‘Tranenet and Soulh Afrloan Alrways.

Mr Michaet Katz haa been asked bo focus on the company law aspscis and Mr Martin
Brassey 8C an the labour kaw aspects of the advice the Department assks. 1 have
bean asked {0 foous on fhe consllulional law aspacts. | shell do so and, whers | slray
info compeny law or labour law terrfiery, ¥ ia only because thase areas of law oveniap
with consfitulional law and ars not clearly demarcated. | cBviously defer fo Mr Kalz
and Mr Brasasy ont thelr aveas of experiise.

! shall condine my discussion to the SOEs accountable to the Depariment. They ane
acootding o its webslle, Alaxkor, Broadband infraco, Dens), Eskom, PRMR, SAA, SA
Express, Safool end Transnal. The siate of course owns » wide vatiely of other SOFs
accountable to olher depariments of state.

THE STATE AS SHAREHOLDER

4,

The S8OEs ere fyplcally companles of which the siale (s (he sole or majerily
shareholder., The Minlsler holde the shares and exsrcises the rights unter them on
behalf of the stale,!

The enabling statules under which the SOEs were Incorporated, generally do not
define the powers and funtBione of the siote 2o sharcholder of the SOEs. I powors

sashrfmlamss 4 of tha Aleokor Limlled Act 116 of 1002; sa@]dm&oﬁwm
At 83 of 2007; (S}oflnsmm&wmmsdm“{a of ths Scath Addesn
Exprass Aot 34 of 2067: s 2{4) of tho Manugoment of Stale Foesls Aot 128 of 1992 and
B%z)an {3) of e Logdmmlmhlbt Bauth African Transpost Services Act 0 of

28
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are acoordingly thoss conferrad on the siate ss sharsholdar wder the memorandum ;
and arilclas of assoclation of every SOE read with the provislons of the Companles Act S
81 of 1973:

T e T

8.1,  The staie's powers ag shareholder typicelly include powere relefing fo the
appointmant, terms of oifice and removal of direclors of the SOE including ils
CEQ, biif the nalure and exient of thuse powers depand on the memorandum
and artiniea of aath company,

i el Y i i

62.  The Companies Act of course also inclides very mehy pownrs vested kn L

C sharsholders generally. They include the power 1o remove direciors from :
office In ferms of 3 2240 and the realriotion on the payment of compensaflon 1o

dicaclors for loss of offica imposed by & 227(4). These are however matters !

within Mr Kaiz's domain. . 3

PR )
et e L

sl

THE EXERCISE OF THE STATE'S RIGHTS a.

8. The Minlster holds the sharas In the EOEs and exercises the righls under (hem, on
behelfl of the slate. The siale Is the shareholdes. The Minister s merely the
funclionary who hoids the shares and axarcises the rights on his bshalf, The Minister
does ec In the axsrcise of the execufive powers of tha slale.

7. Tha exeroclae of all exsculive powers of the slale, s regulated by the Gonaffadion:

7.4, Tha President has iwo capacifies undar the Gonsfitufion. He Is both head of
state and head of the national executive.?

7.2,  Inhis capacily es head of alate, the Preskisnt exerclass & range of epecified
powers and functiona entrusied to him In that capadiiy.? He does eo on his
own and withoul pariicipation of his cablnel,

? Sections 83(a) and 84(1).
3 Seclion 84{2)




13

74,

7.5

In his capacily as head of the national execulive on the othar hand, the
President acte together with the mambers of his cablnsl,  Section 85(2)
provides that thay do ao joindly by,
““fs) implementing netional legislation excep! where the Consiiuiion
or an Aot of Petflament provides otherwiss;
{8)  developing and implamenting nafional policlas;
(6 coondhaling the functions of stafo deparimenils and
administralion;
() preparing and ininking legéslsilon; and 4
(e)  porforming amy other execulive funclion provided for in the
Constiulion or in national Jegisisiton.”

The indiidual membars of cabinel am responeible for the powers end
funcions of the exeouiive asalgned (o them by the Preekient* Even when
nefional fegialation eniruets powers and funclions to a paricular minfster, the
Presidant may fransfar them o any olher member of cabinet®

The members of the cabinet are eccouniable colleclvely and ndividualy lo
Paflament for fhe exerclee of thak powets end performance of Ihelr
functiona.?

The tmpllealions of this canstiutional echeme for the sxerclee by the Mintsler of the
slate’s powears as shereholder of tha SOES, are as follows:

8.1,

it Ie the prerogalive of cabinet In terme of 2 85(2){b) of the Constitution, to
develop national polioy. Cabinet may, In the exercise of this power, davelop a
policy on SOEs, i may delemnlne, not only whether there should be such B

policy, BT 250 what [tis and to what lavel of detall & goes. The only 'mitalion
Seclion B2(1)
Bections 97 and B8

Saction 82{2)
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on this cabinet prerogative i that the policy must bs consleten with and mey ‘
not ooniradict nationsl leglelstion, ]

8.2, isin the first place for the Minisier to determine how o exercise e aiale's : ri[ -
powers a8 shareholder of the SOESs on ks behalf, I cabinet has however 1}
Tormutaled a policy on [he matisr, then she fs bound fo exercise her powers ] il
83.  The Ministsr may consult cabinet on the exercise of hér powers but ¢ not i ']
obliged o do so, Whether she does &0, ia In the firet place a matfer of cablnet i
¢ protoco) and custom but no law, and In the aecond place a metier of parsonal £
8A4. ©  The Minlstar Is bound In taw io exeraise her powsrs kn accordance with thess
rulsa. I doos nol follow howaver that, if she falls fo do g0, the exerclse of her
powers Is Ivald. Deapite & High Court kuslgment to the contrary” 1 am of the 3
view that the Minisler's exsrolse of hiar powsns remsin veiid In taw even if she 1
falls to adhere o natlonal policy determined by cablnst, The external valkily 1
of the Minleter's conchuct doae ot depend on her compliance with The intermel
poficy laid down by cabinet. The remsdy for any fallure by the Minkster i 1Y
adhere fo cablnet polioy, is for the President to dismiss her from cabinet In i Bl
terms of s 91{2) or to sirip her of her powers by fansfaring ihem lo enother '_'.‘_':
n member of cabinet I ferms of s 57 of the Constitulion, 9
THE PFMA e
9, The Depariment aske whether the Putdic Finance Management Act 1 of 1998 has a A B
bearing on the Minfeters exerciss of ihe stele’s powers e shareholder of lhe SOEs. &M |
The enewer iz thet # does not do so diraclly. What |t doss thaugh, Is o Imposs 8
range of dulles on fhe boards of the SOEs in relalion 1o the control and management Eh
of ther aflelrs. i B
?  Presideni ofthe REA v Elssnhary & Assoclates 2005 (1) A 247 {C) 268 _
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10. The PFMA makas different sets of rulss applicable to different categories of oxgans of
stale. The GOEE are generally classifled as “public eniilos” isted fn Schedulo 2 of the
PFMAY Beolion 48{2){a) provides that the board of such a public enfily s iis
“socounting authorly”. Seclions 46 16 B2 IMpoes & ranpe of dulles on the board of 8
public eniy n 115 Gapacity as its accounting aulhority, They tnclude the following:

10.1. SGclionﬁw)mmgnlmmalﬂmhaﬂdquehmtiphmapubﬁo
enlily and fis board. It provides thef the board must,
“(a) exerclss the dily of uimos! cars fo ensure reasonable
prolsction of the assets and tevords of the public enfity;

(: {b)  acl vith idelly, honesty, Integrily and In the bost inlereals of
the putiifc enflly In menaging the financial eficire of the public
entily:

() on request, discioss fo the execulhe authorfly responsibie for
that pubfic entily fthef ks, fo the Minfster in the case of the
SOEs) or fhe logisiclre ko which the pubNe enlily I
acoounlaile, ol malsrsl facts, incluing those reasonably
disoovarnbla, which In any way may hfiusice the declsion or
actions of the executive authorlly or thal lepisiature; and

{d) sesk within the sphars of infivence of thal accounfing
euthorily, to pravent sny prajudice fo the financia! Inferasts of
the sfafe.”

10,2,  interns of 8 S1(1){b)), the boerd of a public entily must,
“ake effoctive and spproprislo sleps fo .. prevend lregulsr
expendiurs, fruilass antd waslsfid expendittre, losses resulting from
criminal contiuct, end expenditure not complying with the cperetional
pofiales of the public enthy.”

10.3.  Section 51(1)(e){Hl) provides thet the board of a public entily must teke
*affaciive snd appropriale dieolplinery steps” againet any employes of the
public entily who “makes or pormils an kregwlar expendiiire or a frulfess and
waslefid expenditure”.

! Sohedule 2 classiles tham as "mafor puklic onlifies”,




y

104, In terms of s 54(2) tha board of a public entity musi, before K enlers Into
cerfain {ransaclions, submil parfiodars of the Gmnsaclon fo ils "sxscitive
atlhority’; that i, to the Minlsler In the case of the SOEs, for epproval, The
{ransactiona subject lo this requiremant e,

- the eelablishment ar participation In the eslablishment of & company;

- any paricipation In 2 significant parinership, fust, unincarporaled jont
ventiura or simitar armangeiments;

- the acquisiiion or disposal of a signficant shareholding in & company;

- the acquisilon or disposal of a significant asset;

= the commencamant of cessalion of a significant business aclivily: and

- @ significant change in the nalum or exiant of ls Interest in a significant
parinership, frust, unincorporated joint veniure or simillar errangement.

10.5. i the board of a public enlily wilidly or negigantly,
- {alls to comply with any of these requirements, ot
- makes or parmiis any kraguler, frultess or wasteful expendiiura,
then the board Kealf fs puily of financls! misconduct In lerme of s 83(1) for
which every member of the board Is individually liabls In ferma of & 83(2).

TRANSNET

11, Trensnet is currently constifuled In terme of the Legal Succession to the Scuth African
Transporl Services Act 9 of 1088,

12, Inferms of s& 2(1) lo () read with s 4(1), Tranznet Is a publie company, the slate Is s
only shercholder and the Minisier axerclsas the righls of the siale as chersholdar on
its behalf,

13. The siale's rights as shareholder exercised on iis behall by the Miister, include the
foliowing:
e
133 The appointment and removal of the CEO and direckore of Trananet are
raguleled by Ke arficles. They vast the siale a5 Hs sols shareholder actling ae
the compaby In genaral meesting, with the powar lo appoint all the membars of
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lis board Including ihe CEO and {o dstsrmine thek remunerallon and teme
and conditfons of appolniment.’

in terms of & 220 of the Companies Act, (he state o ths enie shareholder of
Tranene! aoling In lis capacily as the company In geharel mesting, may by
resolution remove any director before fie explralion of his or her term of
office. Such a resoiutlon may only be passed by a preseribad procedkite, i
does not deprive directors so removed from office, of such dalms for
damages as they might otherwise have in jaw,

In terms of 8 227(1){a) of e Companles Act, Transnst may nol pay any
campensetion lo a direclor or former direclor for loes of office or as
ronslderation for or kn copnection wiih his or her selirement framn office, tniess
it Is firel approved by special resclution pasaad by tha alata In Ite capadily 28
Transnel's sole sharehokler. in terms of s 227(8) this requirement does not
apply ko a paymant (o & director made i good falth, by way of damages for
breach of conlract of by way of penelon.

5AA was & division and laler a subsidiary of Transnet, The South Afrloan Alrways Azl
& of 2007 provided for it to be fransfarred i the slale and cotiverted Into & public
company. We are inatrticted that the SAA Act haa come info oparation and has besn
Implamented. The following analyels s based an this instruclion.

18. ».Jn terme of 5 3(3) of the SAA Act, the stale is the sole shareholder of SAA and the

Minlster exarclsss its rights as sharoholder on Its Dehalf,

18. The stale's rights aa shareholder so exerclead by #18 Minfater, Include [he following:

18.1.

SAA’s erlicies vast Trananst and carlain erstwhile minority sharanoktore with
the power lo appoint, determine the terme of office and remove the members

Arficlas 86 1o 74
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of is board." ‘These arlicles sre however no longer applicable becuuss they
are based on the premise Ihat SAA'a shares are held by Transnet and the
srshwhlle mincrities, Now that the atate ls the enly shareholder of SAA, theea
arildes are shient on the eppolntment, tenms of olics and removal of directors.
In thase circumstances, e power lo appolnt, determine the lems of afiice
end remove directors, vests in the company In general meeling, that ks, in the
slate reprassnied by (he Minster. !

16.2.  Artkle 21.9 vests the power to eppoint and remove SAA's GEO, In Its board
and not In the clals as lis harehokier:

i *The direclors mey from Ime o me appoint ons or more of thek body
o the office of managing dirsolor or menagst for such ferm end al
such remunemlion ... as they may ihink & and may revoke such
appoiniment subject i tha terms of any agrsement antered into In any
parlicular cess,”

. T AR SR N TR T e S ST g 2
AM QBT by I e T e s St S RSN T A A s A e

48.3. i1 tarms of 5 220 of e Companies Acl, the state as the sole ahereholdar of
SAA acling iIn Yia capacity s lhe company in genersl meetng, may by
resolution teracve any director before the axpiralion of his or her term of
office. Such a resoliion may only ba passed by a prescribed procedure. It
does nol deprive dirsolors so ramaved from office, of such ciaime for
damages a5 they might otharwlee hava in law,

164, In forms of s227{1){2) of the Compeniss Act, SAA may tiot pay any
compensation to a direclor o former direclor for loss of office or as
consldenation for or In connaction with his or her retirernent from office, tnless
#t Is Bret spproved by spacial resoluion paesad by the siale In Iis capadily as

______) S5AA's sole shareholder. In taems of & 227(8) this requirement does nol apply
io a payment lo a diraclor mede in good fakth, by way of damages for breach
ﬂmﬁnﬁabywayof% .

ﬂdm
"

-
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THE DEPARTMENT'S PARTICULAR QUESTIONS

7. “Who is smpowsred lo appoint the CEOD amd the board of direclors, execuiive end non-
exeaitive {of an SOEP"

This [s usuelly a mefter regutaled by the arliclas of the S8OE. If they are slient on the
malier however, the power vests In the slale as scle shareholder of the SOE acting aa

fhe cornpeny In ganersl mesting.

18, “Wholis the CEO contracled with"?
Ths CEQ's contmact Is with the SOE. H ks reprasented in making the contract, by the
body vested wih the power of appolniment, whelher B be the otalo as the sole
sharehcider acling as the company 1n genoral meeling or the board of directors.

19. "z the CEC aulomalienlly a member of the board?®

it Is almoet Invariably the case but again depends on the arficles,

N O R  RC I It S e ST £ SN Pt A VIR R G A A R W g,
s N - oy - -yt s - P - - * e - * > 8 ...I‘
e Y e AR S S I S N AR IS S N A N s e WL e e ot sy D T e T Ty B

20, *Is asslgnment of declsformmaking powers fo the Sharehokier Minister he proroysiive
of the Frasidont or thal of Cabinet?”

1 The power to exercise the stels's sighls as shareholder, Is lyplcally in the firsl place
vestsd In the Minteler in tarma of the underlying statute. The President may howsver
transfer these powers to any ofher member of cabinet In tarma of 6387 end 98 of the
Constilufion.

2%, *Wiat Is the role of the Minister as a sharehoider In eccordance with the Companies
Act and fthe FFMA emongst olhers? What are the exuol declsionmeking powsrs
bestawed on the Shareholder Minlstor?®

The Minielar's role and powers as sharaholdar of the SOEs on behalf of the slats, are
those discuesed in the aailer peris of this opinlon,

.
ot S AR O A T Ayt el A Sne e
N e s L Tt s P b o b i g e Ty S e ey

.
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22, “In mespec! of which powsra Is ihe Sharehoider Mintster required fo take dedisions in
consuflalion wilh Cabinot l.o. as & funclion of lew as opposed fo & funollon of

profoocot?”

There & no rule of law which requires the Minister to consull wih Gabinel on The
axercise of her powers s shereliolder of the SOEs on bshalf of e sials. Cabinet
howaver hag the power {o require the Minfsier (o do 8. The nalire and extent of i
requisment s wilhin k= disorefion. The Minlsisr is obliged In law to comply with the
requirement lald down by Cabine!, If she should fail ko do so however, the exsrclss of
her powers ks nof thereby rendsrad invalid. The remedy is for the President to dismiss
harfromBabhaihIenmafﬂiﬁ}orslrbherofhwmnbyhmﬁwﬂngﬂmmb
another member of cabinet In tesms of s 97 of the Constitution, ehould he wish 1o do
£0,

23, “Is i sompalible with company few lo have Cablnel a8 a shareholder of stofo-owned
andarprizses?”

This Is by definiion & company law question but on my understanding it s the siate
&nd not Cabinet which ks the sharsholder of the GOEs, it Is constitufionally compstant
for the state {o be the shereholdar of an SOE,

Wim Trengove SC

Chambers
Sandion
23 March 2009
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Anvexupe'e

RINMSTER
PUBLIC ENTERPRISES
AEPUBLIC OF BOUTH AFRICA

P S AL IO, GRS L B A P D0l e
F-Lryw Dap RESAL CXR0 T, B0 Tis 29 00T TP Paw 001 e tia fed

Prosident Jocob Zuma
The Fresidancy

Privaie 33';3?6?:’:;“”“ MEMe Mm:m rart

Cape Town
601

Dear Presidant Zyma

REQUEST PER FOR THE LATE AND DIRECT SUBMISSION DF CABINET
MENMORANDUM 2088: APPOINTRIENT OF MR BIPHO MASEKO T0 THE
POEITION OF GROUP CHIEF EXECUTIVE OFFICER DF TRANBNET

| hereby regues) the Pmﬁdanrapamwnnfnr&ta!nlsarﬁﬂmmnmmaﬂwmn
Cabinel Maimoranduin to the Cabinet Mooting scheduled for Wednasday 28 August 2000

Tmnwabaenanmbaroflmramdbycmmtmlaﬁngbﬂmmﬁmmm
of e Chief Execufive Officer position at Transnat. Foltowing my biief to the Presidernt on
fhis matter, | bofléve that it is Imperaiive for me to trief Cabinel on the process thus far
and, mwm&m&wmmmawmmmm,mm
candidate for the poeltion of Group CED.

1 brust thet thies submiesion will receive the President’s favourable consideration
Kind regards

LV ik Neeh a2 MAMES foR
M5 B, HOGAN, MP THE Mﬁimﬂﬂ F1;

MINISTER OF PUBLIC ENTERPRIBES
DATE: SUGORSTRO | mpk nvé

Augisst 2060 BEPIEL mins » FRES,

4
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ANC bac_ks
suspended
Transnet boss

Sunday Times30 Aug 2009MOIPONE MALEFANE
hasImage

SUSPENDED: Siyabonga Gama was earmarked for top
Transnet job

/ko

THE African National Congress has thrown its weight behind

suspended Transnet executive Siyabonga Garna, with minister

of justice Jeff Radebe describing his suspension as a

“miscarriage of justice”.

Gama, Transnet’s chief executive of freight rail, was this week

suspended over allegations that he breached procurement |
contracts — & move viewed by the ANC as an atiempt to )
scupper his chances of becoming the parastatal’s next chief

executive, '

Gama is believed to be among at least three candidates short-

listed to take over as permanent CEO.

The Sunday Times can also reveal that the ANC national

working committee (NWC) instructed minister of public

enterprises Barbara Hogan about two months ago to appoint

Gama as Transnet’s CEQ after the departure of the parastatal’s

former head, Maria Ramos, who joined Absa,

ANC ingiders said Hogan was this week expected to submit

Gama's name to cabinet for final approval.



She allegedly withdrew following what angry insiders said was
“Transnet’s manoeuvrings” by suspending him.

Hogan’s spokesman, Ayanda Shezi, said the ministry could not
comment on anything to do with the ANC.

ANC spokesman Brian Sokutu said Gama was “an executive
who has been with Transnet for quite some years” and “credited
for having turned things around both financial- 1y and in terms
of giving leadership”.

“In other words, we say he has a track record. I am not aware of
discussions about him at NWC or NEC level, but theye is
nothing stopping members of the ANC from discussing
succession within parastatals,” said Sokutu.

Speaking at the University of KwaZulu-Natal on Thursday,
Radebe denounced the Transnet board and described the
decision to suspend Gama as a “gross injustice”.

Radebe lashed out at the board for suspending Gama without
considering his testimony.

The Sunday Times could not confirm talk that a group of
cabinet ministers had approached President Jacob Zuma to
register their unhapp piness with Gama’s suspension.

On Thursday, Gama appeared before Pradeep Maharaj, the
group executive for human resources, and the company’s
lawyers to give his side of the story after Transnet had served
him with a leiter on Monday informing him of its intention to
suspend him following a board meeting.

Gama’s lawyer, Themba Langa, said Transnet has been
“working hard to get him suspended and there were no objective
or reasonable grounds to have him suspended”.

Allegations of impropriety against Gama apparently surfaced for
the first time in June. His written responses, according to Langa,
were not presented to the board.

According to NWC insiders, Gama was recomimended by the
party’s deployment commitiee.

It is alleged the ANC was aware of “Transnet’s intentions to
ensure that Gama does not get the job”.

ANC insiders said the contenders for the position at the time
included Pravin Gordhan, who has since been appointed
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minister of finance.
Both men were recommended for the job by the Transnet board

selection committee at a meeting on February 13. Gordhan
withdrew his candidature after being told he had been
earmarked for a cabinet position.

An ANC deployment committee member said a very senior and
longserving cabinet minister, also 2 member of the deployment
committee, was opposed to Gama’s nomination. He was
overruled by other committee members.

Another NWC member said some ANC officials had asked why
Gama’s appointment had not been implemented by Hogan.

A Transnet board member said Gama was not trusted by certain
individuals in management, who thought he would reverse
“multimillion contracts awarded to friends and families”.
Transnet spokesman John Dludlu said *a disciplinary process”
had been instituted against Gama.

“This relates to alleged serious breaches in certain procurement
contracts. This is an internal company mattet, and we don’t wish
to comment further at this stage.” -
moiponem @sundaytimes.co.za
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Annsexote S

MINISTER
PUBLIC EHTERFRISES
REPUBLIC OF BOUTH AFRICA

Pabvate 820 X35, Hatla 00 el QELETE UM Faed OF3 €31 10X
i:anmmcmhn.m Yot (24 B SITRA Fum K 603 3TMEY 174

Hon. J G Zuma -
Tha President of the Republic of South Africa
Private Bag X 1000

PRETORIA

0001

Doar Jrearde M/

Re: Transnet Chalrperson

1. Thank you for speaking to me telephonically last night about this matter.

2. Forover a year now, Transnet's Board has been operating with an Acting
Chealr. At s AGM this year on 24 July 2010, the tenms of Board membars
ang the Acting Chair had o be axdended unii such tme that a new Board
is appainied. In my view, any extension of longer than two manthe would
not be ideal as In these circumstances i would open the company and

govesnment to further reputetional risk.

3. As discussed with you previously, Transnef's work has far-resching
consequences for the South African sconoimy. Transnet has to focus on
iis bulld programme within the context of & constrained balance sheet,
leveraging private seclor investment capacity, attracting freight from road
hmﬂwﬂh»pmvtngefﬂdenw.%sumufﬂwimpbnmtatbnof
Transnet's five year expenditure of ZARS4 billion clearly requires s stong
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4. Given the importance of ‘Transnat to the SA econam, and the need for
steble leadership at the Board level, it is absclutely 1o proceed

mqnidﬁeskils.‘romisend. mydepmnthas

Memorandum for discussionatt:ahmtbulwhbh it has not yet .
Thiabmuseweagmedmatwamld dhmsﬁmnmﬁstsnﬂml
can asoadalnwurﬁalviawsmﬂwoormoalﬁw
particular the Chairparson.

5. To mﬁm.mmddmmdtbndmchawm.lmhedm
following potantial candidates: Mr Mandia Gantsho and Mr John Copelyn.
Bomofmeic\l‘smauadudhwoureasedmam.

8, |kindly request &n appdmnaﬂalwuraaﬂie convenience
mmmmmmmmmmmmwmm
ab!etomnsyourviammmpmfanadcamﬁdﬂemchammnand

llookfomardtohaamgfmmomwﬁshodw.

Sincersly,
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Hon. J G Zums

The Presidant of the Republic of South Africa
Private Bag X 1000

PRETORIA

0001

Dasfgm;ew e,

Ro: Safcol Chairperson

Thank you for taking the time to spask to me aboul this mefier last night. As
discussed with you, in order for us o have & more meaninghl opportunily to
discuss this position before taking it to Cabinet, sady yesterday, | withdrew the
item from the agenda of today's ESEID Commitiee meeating.

Howsever, given the urgency of the mstier 55 a result of

- the AGM for SAFCOL being scheduled for 28 Saptember 2010

~ new appoiniments to the Board that have & be mads

- Parkiamentary and other legislative reporting requirements
| trust then that you will revart to me wilh your views on the proposed candidate
for Chakperson quite soon and before tha next cabinet mesting.

Kindly note that | have wiitten to your office for permission to submit the memo to
the next cabinet meeting

| am avaitable {0 meet with you st any time once you have had an apportunity to
peruse the sald CV.
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| trust that this is in order and fook forwand {5 hearing from your offices shortly.

Sincerely,

By

ME B HOGAN, WP
MINISTER OF PUBLIC ENTERPRISES

DATE: § W 2010




FP-JGZ-471

393

STATEMENT OF BARBARA HOGAN

THE PURPOSE OF THIS STATEMENT

1. The purpose of this statement is to set out the reasons for my dismissal es
the Minister of Public Enterprises as well as my experiences ralating to the
conduct of the former Presidant of South Africa, President Jacob Zuma
("Prasident Zuma”), in respect of his invalvement in the affairs of State
Owned Enlities ("SOEs"), which | befieve influenced President Zuma's
decision to remove me from office.

PERSONAL HISTORY

2. | was bom and schooled in Benoni, and | obtained an Honours degree in .
Development Studies from the University of the Witwatersrand.

3 | joined the African National Congrass ("ANC®) as an underground political
activist in 1977. In 1979, | enrolled for a Master's degree focusing on
unemployment in South Africa

4. In 1381, | was detained and sentenced to ten years imprisonment, having
been found guuly of high treason. During my incarceration, { enrolied for a
Bachelor of Commerce degree and midway through my degree, | was
released, a week after the ANC was unbanned on 9 February 1990.

5, in April 1990, | was appointed by the Interim Leadership Core of the ANC to
sit on the interim Leadership Committee ("ILC™), which was mandatad to sel
up the structures of the ANC in Gauleng. | was later elected as the full-time

el
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General Sacretary of the Gauteng ANC, a position | held until the end of
1892,

6. In 1894, | was slected as an ANC MP in the National Assembly and served
rainly on the Portfolic Committee on Finance (which | chaired from 1999 to
2004) and on the Standing Committee on Public Accounts. | also chaired the
Audit Commission that oversaw the work of the Auditor-General.

7 | participated in the Finance Theme Commitiee that dealt with the financial
aspects of the Constitution for the duration of the Constitutional Assembly,
and { was later appointed to the Accounting Standards Board.

8. In September 2008, the former President of South Africa, President Kgalema
Motlanthe, appointed me to cabinet as the Minister of Health.

8. in May 2009, following the national elections, President Zuma appointed me
as the Minister of Public Enterprises and Mr Enoch Godongwana was
appointed as the Deputy-Minister of Public Enterprises.

10.  Iserved as the Minister of Public Enterprises until 31 October 2010, when |
was removed from office by President Zuma. | have no knowledge of the
resisons for my dismissal, as they were not explained to me, As such, | am
only in a position to provide information relating to the events leading to my
dismissal as the Minister of Public Enterprises, which are sat ouf below.

SOEs FALLING UNDER MY JURISDICTION

11. A total of 9 (nine) SOEs and public entities fell within the jurisdiction of the
Department of Public Enterprises (‘DPE™), including Eskom, Transnet, SAA,
SA Express, Denel, Infraco, PBMR, Alexkor, and SAFCOL.

12.  The DPE aiso had several specialised units, which were headed mainly by
Deputy Director-Generals under the supervision of a Diractor Gerneral - who

&l
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at the time of my appointment was Ms Portia Molefe. The specialised unils
were responsible for the close monitoring of the SOEs that fell unter the
DPE’s jurisdiction and would advise and report directly to me.

PRESIDENT ZUMA'S DIRECT INTERVENTION IN THE APPOINTMENT OF
CHIEF EXECUTIVE OFFICERS (“CEOs™) AT SOEs

13, President Zuma took a very active, and at times, inappropriate interest in
who was to be appointed to the Boards of SOEs. 1 shall give twe iliustrations
in relation to Eskom and Transnet,

Eskom

14. in 2009, Eskom's CEO, Mr Jacob Maroga (*Mr Maroga®), resigned during 2
Board meeting. Despile Mr Maroga's subsequent insistence that | reinstate
hirn, | refused. Labour issues of CEOs in relation to their Boards fell outeide
my jurisdiction as the Minister, and salsc the Board of Eskom had
unanimously refused his raquest for reinstatement after he had resigned.

15. Presidant Zuma placed corsiderable pressure ocn me to persuade the Board
to reinstate Mr Maroga. Finally on the day that the Board informed staff that
Mr Maroga was leaving, President Zuma angrily phoned me to telf me to
instruct the Board to cease this process immediately, just as the Board was
about to address a press conference to communicate Mr Maroga's
depariure. The press conference was hastily cancelfied, causing
considerable embarrassment and huge press speculation about the actual
employment status of Mr Maroga, and considerably diminishing the
reputation of Eskom.

18. A while later, Mr Moroga returned to his office at Eskom in & much-publicised
event, on President Zuma's instructions. On the same day, Mr Maroga
released a letter to the Press, addressed to myself as Minister, which
essentially stated thal he was reinstated as CEO of Eskom at the behest of

of
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Presidant Zuma and that, in future, he could be removed only with the
approval of President Zuma. Under pressurz, President Zuma was
constrained to phone Mr Moroga to instruct him to immediately vacate his
office in Eskam, saying he could only return with my approvel.

17. Not only was President Zuma behaving inappropriately by actively
intervening in matters that are essentially the prerogative of a Board, but it
was aiso apparent that President Zuma had been privately meeting with Mr
Marcga behind my back and finalising a deai with himn without my knowledge
or input. He exhibited no loyalty or honesty with a Minieter in his Cabinat. Mr
Maroga later sued Eskom and myself for R8omillion and lost with costs.

Transnet

18. President Zuma insisted that Siyabonga Gama (“Mr Gama”), an amployee of
Transnet, be appointed as the CEO of Transnet, At the time, there was an
acting CEQ. The Board had considered Mr Gama as a candidate but had
nominated another excellent candidate to be CEO. Mr Gama was facing an
inquiry regarding certaln irregularities and the Board was also of the opinion
that he Was not yet CEO matearial. When | refused to put MF Gama's name to
Cabinet until the findings of the disciplinary process had been concluded,
President Zuma prevented me from nominating both the Board's chosan
candidate, as well as designating a new Chairperson of the Transnet Board,
when the term of office of the latter expired. Transnat had to endure a
considerable period of instabilily, having both an Acting Chairperson and an
Acting CEOQ. Mr Gama was later found guilty on 3 otit of 4 counts, each
count warranting a dismissal, and was dismissed from Transnet.

18. Since my appointment, i, and my Deputy-Minister, refused to cooperate with
President Zuma's inappropriate interference with the Boards of SOEs and

his apparent disregard of proper corporate governance. | believe that our
resistance to the interferances of Presidant Zuma was one of the factors that

lead to my removal from dffice and the assignment of the Deputy-Minister to

another Department.
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PRESIDENT ZUMA’S DISREGARD FOR CORPORATE GOVERNANCE

20.  High standards of carporate governance in SOEs are essential, not only for
the good governance of the company and its investors and borrowers, but
also for the proper functioning of the economy, given the strategic position in
the economy of many SOEs. As such, Boards are expected to adhere I the
highest standards of corporate governance as exempiified in the King Code
of Corporate Governange.

21, The Shareholders Agreements that govem the relationship between the
DPE and SOEs empower the Minister to hold SOEs accountable by
providing certain key performance areas and requiring Ministenal approval
for cerain decisions taken by the Board. As the Minister of Public
Entarprises, | angaged with the SOEs on strategies, policies, financial and
operating results. My engagements with the SOEs were always through tha
Board or the Chairperson. | would only engage with the CEOC of a SOE on
issues delegated to them by the Board.

22.  As the Minister of Public Enterprises, ! was respansible for the appointment
of the Board of Diractars and the Chairpersons of sach SOE that fell under

my jurisdiction. Unless otherwise stipulated in legisiation or Memorandums
of Incorporation, it was my strong vlew, in line with KING i, that CEOs are
appointed and accountable to their Boards. The practice was that Boards
provided the Ministar of DPE with a recommernation for their prefemed
candidatefs for 8 CEO posilion, and the Minister fakes their proposal to
Cabinet for approval. Once appointed, CEOs should not go over the heads
of their Boards to a Minister on their issues; nor should they lobby Cabinet
Ministers, ANC structures or political leaders or, similarly allow themselves
to be fobbled by ouiside nefarious interesis, Regretiably, this standard
principle of CEQ accountability was not universally honoured, and CEOs

o
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would somelimes by-pass Boards, and even Ministers, in pursuit of their
ohjectives.

23. Political interference is axiremely damaging to a SOE, because it
disempowers the Board and Senior Management, often forcing them to
constantly second-guess proposais and approvalks. In addition, no pofilical
authority or civil servant has the entire skl set or the resources to manage
SOEs on a day o day basis, or to provide the requisite strategic direction
and lsadership to the SOE. In corporatized SOEs there has io be a
respectful delineation of powers and authority between the SOE and the
Board and its Senior Manegers, otherwise proper management and

leadership will fail.

24, it is cruciai that politicians and civil servants provide an enabling
environment for SOEs to accomplish their work. Howaver, the manner in
which President Zuma conducted himselif in relation to constantly interfering
with executive appointments to SOEs reflacted a desp lack of understanding
and disregard for corporate governance,

PRESSURE TO TERMINATE SAA'S SOUTH AFRICA-MUMBAI ROUTE

25, in June 2010, | was part of an official State visit to India, led by President
Zurna. Whilst | was there, | heard rumours that SAA infended to terminate its
South Africa-Mumbal route. As such, | sent a text message to then
Chairperson of the SAA Board, Cheryl Carolus ("Ms Carolus”), enquiring
whethar the rumours were true. Ms Carofus responded to my text message,
stating that the rumours were untrue, saying it must be Jet Airways still
lobbying for this. However, it should be noted that during my India visi, the
Chairperson of Jet Airways was persistently foliowing me around, trying to
meet with me. | declined o engage with him as | did not have the authority
to make any business decisions on behalf of the SAA Board.

26. In August 2010, Ms Carclus sent me another text message informing me
that the CEO of Jet Airways was in South Africa and would be lobbying for
K g
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SAA to end its Mumbal flight, and that SAA rejected this. She aiso requested
me fo inform her if the CEO of Jet Airways requested to meet with me, so
that | could be briefed accordingly. In Octaber 2010, | was removed from
office by President Zuma. My successor, Malusi Gigaba, later cancelled
SAA’s Mumbai flight.

CONCLUSION

27 In fhe circumstances, | am unable to provide definitive reasens for my
removal es the Minister of Public Enterprises; however, the information set
out herein serves to highlight some of the events leading up to my removal
from office, as well as the inappropriate conduct of President Zuma in
addressing issues relating to the governance of the DPE sand the SOEs for
which it was responsbile.

st
Dated at JOHANNESBURG on this 30 day of July 2018.

BARBA OGAI*\ ‘
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Nuwrtng hoid buiwaen the Publis rrr'mtn-'hu& Africe & Mr Barpup, Hogue
36 Angusz 2016 1

Adv N Kanyane

[Opeaing of Meeting // 26 August 2016]

: Thank you, Madam, Todnyisdm!ﬁ*ofAugustznls We are

mumewinngBnrbaraHoganandwfthme fsmﬁ‘ansl-elmbuand
Mr Inbin Naidoo. Thank you, Madam, » 3g2i0 for agreeing to g 4
Wevalueymn-ﬁmeﬂ:atyou have givenmmandmarehapmgﬂm
you wili be abletoassistminwhaheverfm-m,m tying to get to 5
conclusion in this matter. Ag | explained to yoy briefly, we have
received complaints regarding what has besn said is *State capture”,

We bave received complaints from three people,

One Is from an assoclaton of Priests, of Catholic Prigsts. Their
complaint is based on media reports that were circulated just bafore
they did the ... ] think it was a day before and the second complatnt
was fodged by the leaderofthenemocradc&l!hnee, Mr Mmusi
Malmane and the significance of his complaint js that he fodged a
complaint in terms of tha Bxgcuﬂve Members Ethics Act |'dent
Jnow If you know this, but .. ok, you should kuow, in termas of that
Act the Public Protector does not have a discretion hotto investigate. i

She is compefled In terms of that Act to Investipare if 5
complaint is lodged properly in terms of that Act, and ft pms been.
The third complaint was Jodged by a regular member of the public,
Mr Kochman and all of the complaints are based on media reporgs,
that the Gupta Fam{ly has some undue influence over the State, that
they are influencing and offering Cabinet positions to peopls
specifically to individuals, Mr Mcebis! Jonas and Ms Vytile Mentor,
that it was the Gupta Family wha offered them Cabinet positions and
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6Wn ente ris
. | Iprises, ifnat aff, gy under
Hogan * Nota}

Adv N Eanyane ¢ Notaljp
Ms B Hogay,




l Wzating huld Latween

the Pubiie Frotector fourh

Afcies & ua Bagrhar, Hogan
26 Aeguar 2934

10 | Ms B Hogan * Yeah, but Minister of Publtc Entarprises in 2009,
11 + Soyou were @ppointed by Mr Zuimaz
i2
« 13 | AdvNKanyane
14 | MsE Hogan
k]
H Ms B Hogan ¢ So it was showt an 18-month perjed,
¢ AdvNKanyape That was shore?

: Yeah, you Imow the President and I had 3 shopy -
19 Adv N Kanyane : Stin?

¢~ Stint together,
Adv NKanyape Joe.

Mr F Lelubo
Ms B Hogan

: Dtdyougotoﬂealﬂ:ﬂfhﬂrmmsoryoumme...
* I'was in Health before,

Adv N Kanyane She was in Health before,

MrFlekubo ; o)
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. Yeab‘
AdvN Kanyane
Msnﬂogan

* Okay, agyy, Said it was 5 short
: Interjuge,
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Berbara g wgan 5

Mesting heid batweng che Fudlic Prazecinr Spmeh Africs & My
36 August 2033

portfolio?
Ms B Hogan * Yeah, mnder our purview.,
AdvNKanyane : aAnd I all of themn Gommm'entmsamajor shareholdear;
Ms B Hogan : The sharehoider. Government was the shareholder,yea}._
AdvNKanyane ;: Apethe ones where GmmmentWas__the only Shareholdm - !

MsBHogan - Ubm (positive).

Ady N Kanyape Which one was ity
Oa,lwmddhavemgoandjust double check, butitfspmbabk;anaf

Ms B Hogan :
~ Tost of them Government would be the only gpe and the onjy
sharehoider.

‘AdvNKanyage : Ojy,

Idon’t kmow ifthere are any shareholders (a Eskom. voy wotld hyye
to .. but you are the majority sharshofider by far,

AdvNEKanyane - : Airight
M F Lekubg : Iﬂ:inktheon]ymavﬂuchﬁovemmtdom'tho!d..!tfsnotthe :'J
r'

ordy..lﬁlinkaliofthemiﬁ;thesalesharehold&. Exprmmay

bave ..
: May have had another one. in Infraco ..
¢ Broadband Infracy they had some _. yeab, some but it ¢ f

Ms B Hogan A

Ms B Hogan
MrF Leimbo
" (indistince).

d Yeah,veryminor...yes,yeah. !

Ms B Hogan
But the major was Denel, Escom, S44 and Transpet, Government i

Adv N Kenyune
the only .,

Mr F Lekubn : Isthesole..
i You would need to double checl that, but ! don remember other

Ms E Hogan
Faw onoa ___‘-_H——_-—-—_———_—
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Pubdllc Protecenr Sowtd Alrics & K3 Uarbhary Hogay 6

Kasting hald betwesn rhe
24 Avgest 2014

2 | Adv N Kapyage
3 | MsBHogan

4 | AdvNKanyane
5 | MsBHogan

‘:} 6 | AdvNKasnyape
7 | MsBBHogan

{ 8 | AdvNRanyage
¥z B Hogan

Adv N Kauyane
Ms B Hogan

Adv N Kanyane
Ms B Hogan

Adv N Kanyane

Ms B Hogan
Adv N Kanyane
Ms B Hogan
Adv N Kanyane

shareholders being at you know AGMs and stuff like that
¢ Okay.
¢ Butitwill so tnsignificant, itts .. l
: Yeah, Government had the controlling... !
i Yes,
! Okay, Alright, we ware saylng what happened whep you left? j ‘
¢ Well, what happened when I left, is that . ’ ;
: The reason why?
¢ Well, the President removed me,
v Yes. ,
¢ Yeah and what happened there? 1

: Uhm {positive).
¢ Tdon't know why he removed me, se it s difficult ¢ say. You know |\ [

the President just calls and says, “I'a replacing you®, but I think thar
for your purposes, hecause for .. you see { dop’t kngw if yous want the

-

bigger picture or the smaller picture and you know | don't know if I
you need to betakendownalotofavenues,or.,maybewm]m .
do 15, [ can focus on the SAA story, because that is the yyze Mentor
story, that resides in the public domain.
Okay, we can do it this way, ) think for our purposes we nesd the
bigger picture, so that wa can ...

! Okay, situate your Information?

: Yes

Okay.
Yes, but also we will then E0 to specific things, like the SAA route,
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Heetlng held betwesn the Public Procactor Sough Africs &

M2 Barbyry Nogan 7
24 Avgert 2pag

(..
‘*O\M-hu

-

10

i1 shareholder,
12

13

14

absolutely .. you know I came I Just at the time that Eskory _

remequber there was the first blackouts in 2008, it wag the

first ever
blackouts and | came 2009,

Esknmwasmamdmrmoﬂandqlﬂteﬁ'anldﬂtdidn'tban

the funding to do the big build(?) ﬂ:atitneedsmdqwdoansomgf

things. Soltwasvetydmtome-bmnselhadbamaﬁnmu

person ~ that Government needed to address the jgsyes of what was

the Appropriate funding for the State-owned enterpﬁ;es, did we
=pect It to be self-generated revenue or dogg g shareholday

provide any further Investment funds, to what extent g, we allow
borrowing to take plage, do you know what 1 nzan, the indebtedness

—
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I Munting held batwoas the Puiite Protactor Sauch Afrlea & Ms pary
26 duguer 201¢ e Ross 9

with those, to 20 and do serlouis searches for Board Members ang
they would come with a portfolio of peaple, ang We would shortiict
them. You know it was very, very serfous attempt ¢ get decent
People on to those Boards, because that wag extremely iryportay:

Adv N Kan 1
yate  : Yes, I also wanted to ask yoxr, because | don’t have an, idea
oW &
Minister would they be advised to choase Board Memberg, |
wWanted

Ms B Hogan

E e
oﬂ

' &ﬂt
Ms B ogan uﬂtl]‘, Was thﬁir

TRAME,B thriE Ao
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Nettiog beld batwara thy Publie Provastar Sputh Afries o Hs Barppra Nopan 10
4 Angusr 2024

job, you kmow and we warg very much sajgeqd With the jsgye of
Uansformation, which you know that ¥ou needed byl leadershipin
State-medenmﬂsesanda!sopﬂorﬂe with m&spedauytbesms,
because these are huge .. you know these are the backbape of the
economy. Now where the difficulty comeg i Is that yoy ave then
bound..andyoulmowthmmﬂmysapmmduretbatmw :
me and | wondered where the".. becauss | couldn't fing i anywhere
in terms of any Act or anything, but you then had to take your
proposals to Cabinet and Cabinet would then discusg it, ard they
“PProve whoever you were .. doing it and my colleagues in Cabper

would do the same thing,

right from the start, 2 Very, very active interest, Luthu¥ Houge took 3
Very, very active interest, Gwede Mantashe took a very, YEry actve [h_
Interest and you kmew that i yau didn't get Gwede's backing or e
Prestdent backing you weren't Bolng to get anything through,

18

19

20 | AdvNKanyane : §p let me just pet it clear, the Process of you then sending the names

to Cabinet s that the one you say you are not sype whatlagy _

21
22 | MsB Hogan : Where the precedent was, You know I conld indefstand thas if you
23 were golng to appoint a high-leval PETSOD, you know 1t yag just ;

TRANSCRIBUS £C - WWW.LEARTELBUp. AN #8 + tromernfhmamm . w0
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Mauting hedd boeween thy Patlic Fratecens tont Alriea & wy p, *h
6 Avgust 2018 o Heae

frem Cape Town and j Immediately went to the Head o
— ce,
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Kuetleg hatd becwess £he Peblie Protecrgr Eouth Africs & wy Barbery Hagay 1 2
26 Avgust 201¢

resignedandhehadagaudorﬂ:eyhmneededtnnagoumm [
package, aslmﬁtﬁngthmuﬂbgamlhdin.ﬂn-ewa Ietter on
the table and sajd tome, "1 have Dot resigned, Ministar~ .. I
¢ Iremember that spectacle there... !
* 1 just remember that was ap issue between Bophye Godsel, byt | ’
don’t remember the Particulars now,
! But | remember he resigned, then e recalled his Pesignation o [\_ [

(indistinez? I

: Hesayshe didn'tresign.
¢ Andthen he denfed that, Solﬂ:enwent..soﬁ:eamﬂmaﬂﬁmm !

because it wag 5 very serious incident and I saq to Marpg,, "Okay, if ¢ I
You are alleging this, then 1 need 10 hear wha the Boarg hag BOt tg

[

into that meeting, Ysaid, *No, 1 need to speak cﬂﬂﬂdﬂ!&ﬂy with the I
Board" and 1 said tn the Boarg Members, “l want e, and every one
of you to speak and tel) nwwhatyourviewis,and ffanyonehemhas I

AP fot b,

TRANSERIOGS cp o MWHAERDICHIDNE s - e an
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I Hastlng huld between the Pebiie Frotertar South atriey & M3 Barburs Noga;,
6 Aoguer 2016

stormed out and said, *f taye resigned now*,
; Oh, ohy.softWast'baﬂy?

ﬂzeycanedhlmln,andtheysay; - Y0 know

details of a) of this,

It then became 2 mammoth .., snthenIWaslnaVe:ydﬂﬁcult

P"ﬁngmﬂmpuﬁngmabemm
the Board and the CEOandlhavegotmmmwmhowmmﬂBy

“Sort this out”, but pe Was now
contesting the Chair. So in order tg avoid me bofng the Person being

position, because the CED was

you would say to the Chair,

involved in all the engage .. | asked my Deputy Ministar ¢4 2o ang
pleasespeakhoMamgaandmymhimmﬁlfsls

TRANSLRIBUS L - W IERNRETIB Lo o ¢ beemmi o

Eoing to be'vem very




FP-JGZ-491

413

Heatieg held betwean g Puklic Pratector Seuth Atrica & Mt Bazhars Rogazn 14

268 Avgust 2006

Adv N Kanyane

: At the time he Wi stil insisting that he dig notresign;
: Yeah. Okay, he thep went off, he said he coglg not spag |

difficult 1 took legal advice and we had ﬁ:ehmsh,'mdmy
g§RVe us advice on this matter, to Just speak to Marogs ap4 say,
“Listen, can'z we just have » gentlemen’s AErEEment, your move o,
because this is not going to be goad for you? yvou noww the Jegy
advice Is suck that you are not going to win thig @se”. He sajd.. the
Depuwuh&mwmtqmeﬂymspwkwwmmihersfnsed
completely to even engage with what the Minisbermmng,andhe
said he wanted to speak to me, buthemuldnntsmkmme 3

would speak to me after the weekend, because he had to go yp

K fust went nonstop, thesgzradstwnlﬂ‘erswuﬂvh:gto.-itbemm

2 media story, it became everyth; 'ﬂléhh&dtoa:and brief the

President, because You know this jc ¥ Yhuge erfsy, -
Everyone fs saying. “Wha, {5 f’li;:u . D nes, fstl

whatever, and sq ] hagd to go and brief the Presideng, because |

afterwards, Well, | waitegd the whole day, he didn‘t ask ¢ see me gnd
I phoned Jessie Duarte and } sald, “This is realy Serlous”, To ey o

TRASELQARNC £/ ) v
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Meaitng el batween the pobfe Frotuctor Soyp 4

frica & My Barbary Hogap

26 Avgust 3818

ool
[
,( 11
12
o
Y
15
; -6
4
i p . ‘*-.‘;epla'_qcused e of not providing leadershiy, You know | told i
19 h:mzhado&emammedfaum,lhad oﬂ‘mdhimarbmam,:m
20 offered htm a whole serles of ways in Tesalving the G35e and he yag
21 just absolutely stubborn, He said, *T wiy not accept mediation
b, arbitration, nothing. You, Minister, have to reappoint pe= and [ sajg
23 "Iamammster,ldonotappolntcr:m ItisﬂleChnirandmeBomﬂ
%4 Is unanimons that you haye resigned. I cinnot gy 4Balnst the Bogrg~
25 SchtjieMenmrgottntoawbo!ethIngandshewnsanmd; shows,
RANSCRIBN CC - wosraastribe.coes - e
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Mrotlag heid Serwesn the Fadiic Frotacior Soath Afrben & Mg Bsrbpra Hogan

26 fupust Jp1g

# Maroga now, he 15 not accepting the Proposal the President sy .
making for him to be reinstated and for g Commissioy of Eaguiry

to..
: Uhm (posttive). SoﬂwPrmdentphonesme.l’mslmugmthm

Board waiting for Maroga’s response ang the Presiday: says, “Ihe (_

deal is off Maroga is not accepting it”,

: What did he want, to be appointed, full stop, 1, be Teappointed, fujj

stop? :

! Just be .. well, bis appelntment confirmed theg he bad oy resigned !.'

It was something along those lines, All Fim tying to say 1 you s, yoy f

know here is a 'Presldent Betting himself . what the President had

done was, during this perjod ._ and you know there werg lots of J

incidents, but the Board Tesolved that they had o 80 ahead, remqy, '
—_— .

B
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Masting hate betwars che Pubile Protanegy Enwth 4

frica & My Barbary Hogay
26 Awgups 2038

14 Adv N Kapyane : Shoe

A5 | Mr¥Lekubo

ta
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briefing afl these things and ] said o Bobbig,

“Tust got ay Instrueqsy,
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Meating held Btiwees thn Publie Fratuetor Seuth iiriey

5 Anguet 2016

M2 Barpoy, Hogap

approval of ... without the approval of the

land®,

highest authorﬂy of the j

will continue 1o operate”,

Well, the Deputy Ministey was then gq ! |

TAANSCRIBES CC . VWL LPARS TR ~=
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Netting pory batwaps 1y, Fobic Protactar b,

"2 Afryg, & Mg Burbgy, Hogmy
25 Augany do1s
/ i

furtous, my Deputy Minige,. Both
saying, *We Will resign*

T'llﬂstlllﬂs &
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Mesting kel Betwyen tha Pubdic Pravecior Spurh Altlea & s Herhgys Hagan 20
36 Augnse 2018

salary that is awed you, and that {s gJ}". Then after that he sued me

for 80 million and he lost the cass, and thep he 2ppealed the cage and

he lost that case as well, but you can understanq __ novww Py just
giving you a taste of the way that the President Saw It fit to interveps

in this kind of stufl, you know that he wag Meeting with Margg \-
behind my back at his private residence, That he waspt £ven getting

the backing of Luthuli on this,

So it worried me what was there - and [ knew he was, becanse
Mantashe was speaking to me and Mantashe was saying, *I wash my [\~
hands at this, you know this has Bot nothing to dg wiy, s here®, put
itreally worried me that the President was go invoived in thege Ritty-
gritty details and behaving so deviously, The Problem was wheq, you
met with the President, when yon met with whenimetmu; e
President Motlanthe when he was President, whep I was Heaky
Minister, you would request s mesting with the President, most of
the times your DG would get a call from the Presidenys Offica saying,
"What is the meeting about, can you brief us7”. -

There would be briefings- beforehand, gq that the President
would imow what you are coming there for, There would always be
an aid sttting 1ii the meeting taking minttes and if yqy requested a
minute of the meeting you conld get it, a thing like this, With Japob
Zuma I never met with him « I think I met with him once in his office,
it was always st his home. It was alkmost ltke the Presidential 0ffce
had completely collapsed. There was ng Proper Chief of Stajr 1
know that Vavi ... Vavi told me afterwards that he hag Eome to speaje

. e e Y
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Weettng boly brtwern the Padlic Protectoy Soutk A

Hles & 3¢ Barkary Hogsg
28 Augnpe 2014

happened aif the way through,

I won't go intp the detafls of the other things, by the President

andllodmdhnmsandalsollockedhnms with Lutlmjlonﬂus,on
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Merting beld bytwese the Pubhe Protecter Somth Adrics * M5 Barhgr, Hogan 22

36 Augug 2014
— ————‘_._______1___‘__________

will assist her? Noy”. 50 I ran the entire energy process yonu lmow in.
Cabinet, so it wasn't like he was worried about my Policy siuff byt

yeu know he puts me at loggerheads with my .. and you know she ;

was furious, but the hattes were shvays abour Who was to pe H
appointed. We never had 2 policy discussion It was alwuys ahont : e
whowastobeappuintedwben. Siyabongs Gamahadbeen..,iud[i
given one of my Cabinat colleagues, one of his Companies & Seun-ay }
contract for Transnet whep there wasn't evey, a proper ornpany, ik

didn't even haye eriployees, but he got the contraey I: ‘

adamant that he would he the CEQ of Transpet J
From Mantashe's volnt of view he wag S8ying Gamg is one of { {

our most exemplary Managers and 1 don't digpyge that, | really don’: H\"EL ,

dispute that, and as Managers, black Manager don’t have , [

{indistinet) from Luthyulf House it was from the Point of view thar this /

was a very capable black Manager that I was Screening in, byr from | [

the President ji was just “You wil] appoint Gamz a¢ the CEo”, S50} ) [

an entire year. in which i couid not appoint ., he would not i I

&llow me to appoint a CEO, a Chair, he would not allow me ty dg an
——— T — y

——
MRt} frem - dmee 1
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Meatiog hupd butwoan thy Pubiie Protector Sousy Afr

fe
€ Augusr 2014

&M Rappy,, Hogap

! Hewns heading the raij division.
: Hewasti{eTFRatthetime?

¢ Yes, yeah, he wag heading that

: Okay, 50 he wag ,_ butﬁmr_: with the appoiney,

2085 of these CEOs, so

said it wil] be this person or” _
The authority still vesteq with the Board?

With the Board, bue you would discugs that,,
: Just to briefyou ap the matter?

TRANSCRIBUS Ci - www.iranscribug, 0o, ng - tranter[husBomets .-
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Weacfog hatd batweaa 1he Poblic Protactor Eeush Afpicy & M5 Barpap, Regan 24
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: Uhmfpoxitawe}-

He stopped me from appointing the Chair, the CEQ, everyifing of | |

Transnet for over 5 year. He stopped me from Appointinga bg 4, my
department. [ was without & DG for Many, many, many months and

and it was supposed to then just £0 through, becayse g Cabinet a1
agreed. He was chairing the Mmeeting and he gave pe ltttle gigete ang
he satd, “The Minister and 1 will kave a discugsign about thig~ (
So that was the culture that!waswnrk!ngm and it wae 5 very, -
very difficult cultyre ¥ou know to work against, becayge you didp
have a President who was backing you or tnderstogg COIorate
Bovernance, or valyed corporate governance, g was reajly you know
“Who we want there will go thers and bugger Sverything elge”. The
SAA stary, SAA wasnt in as a big a crisis g5 4 Is now, w, had
appointed a very good Board. Chery! Carolus wag 1y, Chair, bug 4

was ... it had a lot of skilis, We had Dave ﬂf‘ who Was Head of the

TRANSCRIIUS T - www.trenzertbus.en.gg - trangcribwatinenst -
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fature?
!L 13 Na,mukmwwheuyware!ockedhmm
that, vou kmow that your tims js short ang you
5 ¥ou know that you ran be
, 6 the Minister of Finance could well
t 17 far down the line, could bave ha
18

kept everything,
19 | AdvNHanyape . Kept records, yeah,
20 Ms B Hogan

" So I'm just giving you littie bits of which I think is

will give you the background,
2 | AdvN Kagyane Okay.

2]

relevant t, Fou, |

23 | MsBHogan ¢ Oleay, 50 this Is SMS” and I have got jt there, g0 yeah,

coples and it is on the 204
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think you have also got to look at the Dene} sory. Just on the sids of
this, Dene} had tendered for & defence tender in India and pecause

the Indian Government had been involvad 1y terrible Defence Force

irregularities, procurement corTuption thing, they hag brought in =

law that if you were tendering you are pot allowed 14 use
middlemen, you know middiemen,

AdvNKanyage In India, okay.

* Olay and Dene! had tendered apd the Indian Government pag
become aware thet 2 middieman had been ugeg in their tanger This
was before my thne and it was handeq overto... it is 1ot yourselves,
you know net the equivalent of yourselves. 1t (g really thap
investigative ... you know ] think it is almost like thejr prosecutoria]
tavestigative findistinct).

¢ Okay.

* And they had requested access to Denel files, they bad mage an
international request to have access to Denel materials ang stuff like
that to furthey Investigate. Alec Ervin, who was the Ministar of

R, Wi 1 b e g o W ey <

Public Enterprises at that time, had completely denied tham, all
access and it became a great war of attritioy between the Indiay
Congress Government and the ANC Goverament, 4 became reafly
{Indistinet), because the indian Congress novement .., he Indian
Congress Government Is saying, “We are Being lambasteq gy g,p
Press for this and you are pot allowing us to resolve this matter, byt

S
B e L ——

Alec would allow them no access to Denel whatsoever, The Minigter

of Trade and Industry from the Indian Governmen; Came to see e
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: The resolution was that Denel would now Opan up its books ard Itz

things, and would take whatever consequences came ipg way and the
Chairwas very .. he is a very good man. The Chair 6f the Board came

Ms B Hogan

with me on that tip and yeu know ._
AdvN Kanyane : Hewss ho longer resisting. as the Board was?
Ms B Hogan * Well, the resistance was coming more from the senjor inanagement

Chair came along with me. } didn't wantto force anything. You kmow
this was 2 Board issue, | dign't want it o become difficult tssye for
them and he came with mgonthath'ip,anditwasail resolved apd
the Ind(an Government, the Prime Minisar personally thanked me.

So I don’t know where the Denel Sory comes iy with
6 ourselves, because there werae two - things that Vytjle Mentor

? mentoned that was discussed with her with the Guptas, and the -

Guptas said, “We hear that the Indfan Government or that you have l

got ... the Indian Government has problems with Dene} or thyy Dens} l
17 has legal problems”, '
I8 That was one of the things ﬂlatﬂleysaldtothe.wmd:s}:e -
19 raported and f was 2 little surprised, because all of ths was done I )
20 very much under the radar. Jt wasn't a public evept OT anything ke !
21 that and J thought how did they know about thaty Secondly, the |
22 Gupta Family took over that trip and organised that trip. !
23 [ AdvNKanyane : The Presidential visit? ]
24 | MsBHogan Yeah, to the extent that the same Deputy .. the Same Minster of
25 Trade and Industry, whilst | was still meeting whi _ you know l

TRANSCRIGUS £€ + www. irs kscribog,ce.sx - Iranacribos@gmail.com - {Rindi} cu2 372 7937 . 1. 1: PN W
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afterwards, when you know we were just finalising al} the figg)
polnts, he said, "1 wouid like you to convey to your Government the
[ndian Government’s deep displeasure at the way that this seurrilous
Gupta Pamily have determined the Program of your Presidentta)
Visit. This is a State program, it is not run by a scurriloys famnily”,
AdvNKanyane : Who said that?

The Minister of Trade and Industry.

¢ From India?
From India and he thes: ... | then ... you kmow I can't go ang say thatto

the President, but the most senfor Minister on that trip was Lindi
Sisulu and I reported that to Lind! Sisuly, ang the didn't ... ghe just
fooked straight through me, she didn't comment, she dtdn’t say
anything and I never heard anything from thae again.

: Yeah, actually when you safd that the Gupts Family tock over that
trip, [ wanted to say to yor we have hearg that narrative, that 4
nuwsber of witesses said that about this trip and anothey
Presidential trip, that the Gupta Family took over and I wanted tp agic
what do you mean they took over? So yay answered it partly,
because you say they were determining the program, z¢ one of the
things,

* Weli, there was one incredibly embarrassing evening and you know 1
don’t want to put you Into trouble, and we would have tp realiy,
really get the full details of #, but the indian Government was bosting

a dinner for us with a cultural event and in the meantime we Went tg
~ and I was told that it was a Gupta arranged bangget beforehang,

TRANSCLIBUS CF - www.tesnseribuy,co.gs « transzziburn@guonil.eam - [Alzdi} 083 323 peay . {OIR20Y awy sem mons
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30
We went to two banquets beforehand, before we ;m-ived at the

Indian Government event and [ was told by my PA thay the Gupas
had arranged thess banquets. I'm not sure (Indistiney;,

AdvNKanyane : Onghe same night?

* On the same night. We arrived after nine o'clocic (22:00) at thqr State
banquet, when we shauid have been there roun

dabo yt Seven
{19:00).

AdvN Kanyane Because you started at another?

? At other banquets that the Guptas had arranged wih busipess

cotleagues and dssaciates, olay. I'would have to Speak to my pA ang

other peaple, and my personal advisor Who was there wi, e, so
that they can recall the storles that were going on at the timie, but the
Story within the delegation was thar the Guptas pay mn that

Program, so that was that. During this entire thne that |
the CEO of ...

¢ Jet Airways,

was in Indja
Isit Jet Airways or s it Jet Stars?

! JetAfrways was like stalking me. Now 1just want o - BOW 01 the Ind

of June I sent a SMS to Cheryl Carolus, the Chajp of SAA Board ang

now you needn't copy this down, but it says;
“Cheryl, 'm itn India with the President npw, o there any tryeh to

the rumour that SAA Is gaing to terminate s ToULe to Mumpagy

This s a rumour here and we need clartey

Okay, so she replies regarding the Mumbai Foute, she replies ang she

says:

“No,

it seems illogtcal and that is what we arg assessing before

TRARSCRIRUS CC « www.transcribug.ca.ys » {rESECTIBUIDEmALL Com -+ (Hind} 082 39+ wuen
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' the india/South Africa meeting. He is fobbying harg Jor 544 :p]

2 ; end the Mumbeai flight. We refect this, FPlease let me kmow ifheis

3 trylng to meet you, so we can brief? apologised fo meeting

4 gj m’thbﬂnandmtdhesﬁowdwkto&za, WhowastheCBo

5 ! AdvN Hanyane : Siza Maimela What date was that? \.
gF 6 / Ms B Hogan : The 30" of August. Ji ‘

7 | AdvNEKanyape So itis nowin une .. [

; 8 l,] M= B Hogan : Yes,]unewewemdealingwitlnhemﬂorymIndig,butﬂﬁs;sm
0 rf ~ there was a joiat South Africa/India meeting where this now L ;
10 . €merges again !
11 i AdvNKanyane : Tell me Mjes Hogan, you said he was statking yoy during the Indis f
i2

|
13 J Ms B Hogan : Yus,nowhamthlHngmlandlcan’tr&member..Irememberat/‘\_ !

|

one stage | was meeting with ‘some people in » ball and there was ,

!

14
i 5 ) ﬂ:ishugannise,andhecameﬁkecrashm;inandhgcammdh“at
{{: 6 iI almost right in my line of vision. He had been sending requem |
17 ’ apparentyto meet with me and I said, “No, Fim ot Eoing to meet”, f L ,
8 | AdvNKanyane . Through your PA7 |
i9 / Ms B Hogan : Yeah. IpresnmeitisﬂirnughmyPA orm!ghth-wegonetbmugh the | I
20 | Public Exterprises. 1 don't have that. |

21 I AdvNRauyame : Yes. Okay, I'm just saying she was trying to reach you through your
| office to try and arrange a meeting? ! ‘

|

22 |

3 | MsBHogan Yeah and I was saying no, because I hadn't been briefed op 3 and also I
2% { it wasn’t my job to be Degotiating with Jet Atrways in India withgyt
2% { SAA present. I'm not the person who makﬁ the daclsigng This has f [l
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I said to him, *Bafore you
meet with me you have to meet with the Board and wig, the CEQ, |
have nothing to say to you",

AdvNKanyane : Thatis after you had been warned already?

¢ Yes, they needed to brief me first, but aiso { would ot have met wiy
someane Irying to do business with me, because | wopjg have gaiq
You know we would have brought the CEp or else I would bave ga14
(indistinct} in Skype, you imaw or something like tat ang they
weren't with me on this journey and J hag already been wameq by
SAA that there was mischief here, Solwasn'tgofngtogetinvgmdm
something that | had already been forewarneg, I havenst g0t ... then
al] the rumours started about how ! was golng to be dismissed ang 1

AN e M i e

have got the thing here,
Oh, 1t was all kinds of configuration that my Deputy Minjstey

{indistinct). 1have got one of those SMS' g e from my advisor, Jt4c
over thers, I will get it out for you, where it says, "Ihe story 15 this,
that your Deputy Minister will now become Minister, v, will
becowe the' Deputy Minister of Health. Vyijie Mentyy will become
the Deputy Minister of Public Enterprises”, Solwilt get that for you.
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Sonth Adfrica & My Barbuy, Ho
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5 Kugwet 20314
—————— =

) i' Adv N Kanyane
.|

; |

4 lmzﬂngan

5 , Adv N Kanyane
G ‘-' Ms B Hogan

7 J|J Adv N Kanyane
8 J: Ms B Hogan

o !

10 !

11 !Advnl{an?ane
12 { MsBHogan
13 | Adv N Kanyage
14 | MsBHogan
g |-. Mr F Lekubo
‘|

17 | MsB Hogan
18 J
19 |
20 /
21 | Adv N Kanyape
22 éMrFL,elmbo
23 | MsB Hogan

24 | Adv N Kanyane

o]

: Okay, so before that ... when was this now, i 2010, you heard the /

rumours that you will be replaced and thar Vytjte Mentor wi aleo

then be promoted;?
|

:  Uhm {positive),
Lo

Okay, before it happened? : |
o

: Uhm (positive). lhavegnthm...lpﬁnteditoutﬁ:ryon.

! Okay, / ’
¢ Ithought I put it in this lot, but I baven‘t ang then on the 31 of the /

¢ 31 October?

10h I got this thing to please meet with the Presidang and that s f !

|

when | was .. 31# . i [
Yeabh, that is when J'was !
i

: Okay, that s w!xy you remember the date sn well? L i

Yes, I saw t here, Yeah, | [

* How long were you given (indistinet} to S8y you are Jeaving office,

you know (indistinet) DPE, was it Jike immediate effect or l

* Yes, from that .. when you pet fired as a Minister it js immediately, } [

from the moment that the Prestdent speaks to you. Wej look, the
is an interim period between the: new Minister iz appointed, whigh 's

usually the next day and yourself going. l
|

: You are appointed justas gquick? f 1

+

¢ No job security?

i No job security, no, No job security for politicians, !
: That meeting now where .. the India/South Africa meeting, which ’ ’

TRANSCRIDUS €C  www.transcribuscq s « transeribusOgmall.com  {RIadI} GRZ 325 vou
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! Meating held betwacp phe rm:: :;::::::; ::m Africn & Ma Burg,,, Negao 35
l 1 | MsBHogan : ‘l'hatwaslnAugust.

Adv N Kanyane August?

Ms B Hogan ¢ August 2019,

MrI Naidoo
Ms B Hogan

Mr ¥ Lekubo
Ms B Hogan
MrF Lekubo
Ms B Hagan
MriNaidoo

(_ 13 | AdvNEanyane

Ms B Hogan

Adv N Kanyane
Ms B Hogan

: Tell me do you recall whether .. did they close that route gy 5

¢ Ispoke to Siza the other day. T'was the phone wig her, she was the

: Doesn't SAA do Mumbai anymore?
: What?

¢ SAA doesn’t do Mumbat anymore?
¢ Im notsure, but she says it was .

: Lihink it reopened.
: T think what important for our Purposes s What happenad

: Siza said tc me ... | saw S1za foru:eﬁrsttlm... ShaWastbeCEOQf

* Yeah, and she safd ... I think jt < very important for Yourselves ... I cap,

temporary basis?

CEO and the person that ... she said it was closed,

Irmmediately at the tima?

SA.A_avslycapathoman andShesaidtolne...afberlleﬁas
Minister she said then ft just bacame a case that the Minister would

Just walk in and tel them what they have o do, and ; think gt 45

very ..,
Gigaba now?

give you Sandra Coetzee's tontact details, whethe, they wiy speak tp
You or not, but 'm sure they will, but Sandrg Cnetzee}msextgnsfve
knowledge. She was one of gur top people in the department; very
loyal, very capable and when | left the department she then foineq
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I Harting .
% Mald batwenn by Pablle Pratsitor South Afeiea 2 i
24 Augost 2018 ¥ Barhsr Yogsn

- i3 HsBHmn :
: Butyonlmowquiteﬁanldqunnatsay when i
“ Eﬂr‘d\’jftjletalkfm

abo
utﬂleSAAstoly. it then all made sensemme, that th
€Y warz

involved in this whole thing. You kmow before 1 wag Worr
ed,

24
his overweening ego,
15
! Yeah heisan €80 guy.
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Meating hald betwees 1 p..m:: ::g::::: :’:mh Africs & Mt Barbars Nogan 38
1 ’f MsBNogan Yeah, very egotistical ang sad, because he;;:]s:;;a;;:m o H
2 ﬂ Adv N Kanyane Where Is he now? f
3 | MsB Hogan : Sasol. |
4 | Mr¥Lekubo ¢ IsheartSasol now?
5 | MsBHogan I think he went to Sasal, yeah Itwasveqrsgd,mhow -’tWaslIL
6 f More that the influences that 7 saw thatWereaﬁecﬁﬁgmywomw/
7 I Zuma and the pagpie backing Zuma,
{ 8 ! AdvNKanyape Yes, Zuma 8iving you instruction as to who ¢p appoint and trying to ,|
9 ; find who ., w

i | Ms B Hogan ! And Luthuli House, Luthuli House, Gwede around tha Siyabonga l

Gamaissue,whereﬁwedereﬁ:sedtagiwmemymppunmjm !
sald, “Gama must be appointed CEQ and that is 3~ When I was . '

|

13 ; appointed Minister one of the questions Busipess Day askod me, and |, f!

i4 JJ sald, "You know the State-owned enterprises are ajf in Feally bag /

1% '[ State Whatstepsdoyouhavetotake?'andlthlnknneofﬂ:e things J] =£
(; 4 f ﬂlatlsaidmicantramember&mcﬂy.lmli%ameoftbeummI _r

17 |( to need equity partaers®: I mean I stilt belleys jr, you know. ffx....

18 [' We don't have equity partmers in the State-owneg enterprises,

19 [I because we don’t have . Government doesn’t have the money and i

20 | was blown inte 2 huge thing on Business Day, that 1 wae asking for

21 / privatisation and Gwede ang Jessie summons e ¢q Luthuli Hoyge, It

2 was & big public_. T had to now piease explain myself to thep and {t H

23 ! Was very apparent to me that Luthuld Was going to play 5 VErY centrg) |

24 ‘J role in Jacoh Zuma's governance, that there wasp'y _ you know wheg |

25 { 1. wfmu Kg_aleia_h_{oﬂanﬁle was President yoy Would meet with e r
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12 | MsB Hogan

‘- 13 | AdvN Kanyane
14 Ms B Hogan

_. <7 | Mr¥Naidoo
18 | MsBHegan
19
20
2]
22
» A
24
2%

with them ang you
have discussions shout national heaith insurance, by with Zum;
Was very desr t0 me that Luthul House saw pare of {1s rofe a5
defining what was Boing to happen in the State

~CWhied 8nterprises,
50 for ine it wag inore the Zuma

~ and then of coypse Julius Majep,

§7eat supporter 4ng he woyjqg 8o for
me every opportunity, {indistinct) racist Mintster

¢ Is that what you teferred to earifer when you saig
distinction between Government and Stute?
* When party and State _
: Parly and State,

there was no clear

! Party and Stats, Yeah, party and State.

Ereat Complicating,
because why must | check with the General SQCI'EIH]-yofI:heANc
bout appoimtments to e

: ACEO?

¢ You kmow you can €0 to someone,

respect and you say,

view?", you know seek guidance, do Youlmow What I meap? But yay

don’t have someone telling you what you must dg

and you now

Gwede Mantashe was

5

b s
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H

My I Naidoo

Ms B Hogan

/ MrF Lelubo
f'

Ms B Hogan
Mr ¥ Lekubo
Ms B Hogan

L

Merifng hald baswass the Fublis Prussceer South Afrrca & My Barbay, Hogan 40

: M thay did I wasn't you know formally informeq, They probably dig

—————— e
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and the State, and so for me the players were l;aE the Zumg |

backers, Gwede .., [

¢ Jessie?
¢ Jessie didn'’t play sucks & blg role, no, | did neet with her and go, byt

she wasn’t that much, but it was really Gwede Who was .., pyt ﬁleu/ (S

Corporate governance was being undermineq in the State-owneqd
enterpﬁses.becauseifyonwantedhugetyourmymWﬂdehﬁ ‘
beat z path to Luthull House and you would befrieng Yourself ; I

S Y

Now with the Maroga issus the People who wyare
Maroga in Luthuli was Bathabile Dlaming, She had 4 family of |

] ]

friendship connection. So I'mean my Deputy told e that the persop f v ;

who is really on the Maroga case with the President i Bathabije ang f '
H
|

she wasn't in Government at that stage, but she was pagag in Luthu |

e

on the MEC, and 50 it was that coalitlon of forces,
Were younot on the MEC at the tinve, Madam? I
No, I wasn't on the MEC, | would go to tripartite meetings, alliance -L'
mestings and so, but I wasn’t o the MEC,

Oh, okay, but those things would come up therey ! ’

come up at the MEC, Solﬂﬂnkthatlsaboikasmchaslcansayto{
you about alf of this, Let ma Just (indistinct), hys YOU see that [ I
difference between a party and a Suate, the Jagy Of the party f I
undmtanding what it should be doing.

—— |

Eam [RIAA1) 882 373 7937 . rerer.




FP-JGZ-517

439

Merting beld beeweaw 15 Pubite Protacray Ssuth Atriea & Barbyry Hegun

26 Angari 2045

enterprises that are the backbone of the economy,

Transnetr ang
Eskom ff they don’s exdst we can't move our gopds

and stuff, vy
can’t have anyone must coming in with their gy, =

She wasn't a _. she apparently had gone have dinner wig, the
& 17 President - that fs what Fm told - and pag Persuaded hyp, that g
bad the answers for State-owned enterprises ang o then: called 1,
19 In, and said I'm not afloweq to make any decisioy, Telated to Spgpp.
20 owned enterprises,

2 Youdidn't have 5 lab anymore then?

22 | Adv N Kanyane Yeah, ] wanted to say then what are You gaing tg g7

23 | MrINaldog What are youy guing to do then a5 (indistincty;
A M= B Hopan Well, you gee ] had planned to resign at the o
25

nd of Novemper,

because you know I said to my own politica) Comrades gy eVervone

TAANSERIBUE CC . WwW trenzeribus,co.za - Meazeriby
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Im actually just sitting here with no authority, The President wiil
not back me, the party just chposes when ft wantg 10 back me or

whatever. Actually I have ne real avthority anq I'm undermined i
every possible way, and so I eannot stay in this Job. 1 rmean my

Meeting held beiwesa

friends ean give evidence. | mean it is my closest friend, I went ang
spoke to her and her husband, and 1 sajd j AM NowW going 1 resign
and then Zumz fired me, but he called me i, I think the Phiyega
thing Is quite important. He called me inand he saiqd ..,
AdvNKanyane : Yousalgyt was at the beginning of January?
I can’t remember the exact ,. but you would be able to gat i from the
REWs reports, because that Phiyegn Commission of Enquiry inty
State-owned enterprises was {indistinet) and that Commission of
Enquiry got R90 million to do 2 full-scale Investigation into the state
of State-owned enterprises and there were 7 . 1 oy they
uncovered there were 7 500, you know right from Logay Government

level right to the top,
You know she approached me to assist, | sajd, “I'm very bappy

to assist in whateyer way”, but I never E3Ye any activa support, yon
know stupid (indistinct). Then that is when = 80 YOu wonid be aple
to find out from the news reports when that thing ., gng yeah, she
was gaing to be the answer to State-owned enterprises,

Who was that?
* Riah Phiyega. The President told me | wasn't allowed to maje any

decision related to State-cwned enterprises unpjj Riah Phiyega's

Comimnission of Enquiry is a report,

*tragseribes@pmali.cam + (Bind1} Bi7 325 7937 < FEHMpaY waa o
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Sarbara Hogan

Mesting hold begwarn lbs Pudlsc Prasaceor Fonth Africs & My
28 dugust 2014

1 | MrF Lekube : Hawmud:didtbeygetpaid?

2 | MsB Hogan ¢ 90 million,

3 | MrFlekubo ¢ Did they finjsh their work though Or was she finjshed?

4 | Ms B Hogan 2 Yes, they finished their work, but it was . ¥ou know ¢ wae handed in
5 and._.| wasalreadylunggone.

6 | AdvNKHanyane : yon were already gone, so you didp' see what the docum entations
Vi came up?
8 | MsB Hogan It was a bit silly and no one took it serfousty, and she wye (iradistine)
9 made Minister, Hape it says..

10 | AdvN Kanyape ; 4 Commissioner?

11 | MsB Hogan : Sahere,misisdﬂsﬂungfmmmyadﬁsnr. msmpntheﬁﬁ‘ofﬂ]e

iz 6'%, this was while T was st In India,

13 | AdvNRenyane - Yeah,

14 | MsB Hogan 6 of the 6% 6r maybe Ihavehstmedandﬁmnyamugh she just
sends me 2 report that Gama was foundguugrm three pr four
outecomes, and he signed off on 2 contract without #he Board

a7 authority. Thenshesaystomethenmnmmthatmnepm,

18 Minister becomas the Minister, I will become the Departy Minister fyr

19 Health and “yM~, Vytjle Mentor becomes the Deputy Minister for

20 DPE. ] will give you that as well, okay,

21 | MrF Lekubo ¢ Okay.

22 | MsB Hogan Inust give you Sandra Coetzee’s numbers gg well.

23 | MrF Lekubo With all these difficulties you esperienced with the President as he

4 Minister of DPE, was just resiricted .. just Bskom ang Transnet op

5 were there other issues in other SOEs?

ThANSCRIEUS £C - www.transeribas, cozm « transeribusdgmatl,eom - {Rind1) 082 223 753y, fO0fAre) ane , -
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] { MsBH ¢ Oh, shoe, there were & lot of jssyes, ThesﬂESM‘einalotofﬂisfs,
2 there was no doubt: Yeah, just with the fruft
3 ||] you had a Chair there who hardly ever did her
4 ( teplace her was a major issue, but let me just J
5 j doing very well a¢ that stage. Denet wag completaly floundering |'.5 -
5 Ej Denel couldn't get military contracts ¢ Reeded, Depey Was iy 2 |'J
7 E complete state of implosion. I shut down the Pebble Beq Mndu!ar; ’
'; 8 Reactor, the PRMR program, . I
9 ! MrF Lekubo ¢ That was a lot of money spent on thar Program, g, ¥Your ara tﬁgl\_
10 f person who findistinet)? } l
11 f! Ms B Hogan ¢ Uhm? i !
12 ] M F Lekubo Ob, you are the one who shut it down, with thoge foreign Nﬁdearj
13 J Scientists who earned quite & bit of money hersy it"‘ ’
14 / Ms B Hogan ¢ And our own Nuclear Scientist were malting a jot of money, bue | had ! [
A5 an independent review done of it and basica)ly they didn’ have 5 |
- I product yet, they didn’t hava 2 Customer, they didn't haye 5 tustomer K !
{ iz | in the queue apd they were spending bifliops, You kpow wag [';L I
18 ]J coming from the Health Sector where the Free State Health I
19 | Department ran out of maney in August you know oy Rntiretroviryls, ||
20 | I mean and here is billiong and biltions on a Pebble Beg Reactor thyy ; I
21 hadn’t even been testeg internationally, so | shy that dowp,
22 { Mr F Lekubo : Do you still own that 1p? '
23 |! Ms B Hogan Yes. What we did was we put Inte place enprnoys Proceduras 1 | ’
24 " secure the IP, all the documentation, we set Upan archive, g sarts of H | I
25 u things we did. f
— —— e '
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Mesting held bavwenn ehe Pobile Fravestor Sauih Afriee g Ms Barhars Hvgan 45
26 Angust 2016

have got to focus on accountability apd transparency and
information, and whatever, but you can’t go 1 there meddling wit,
what they are dolng. So whar I saw over that .. Iike witp that Bskom
Board, which 1 didn’t add, was a terrible demoralisatign of Boargd
members who just felt that they no longer kad a0y authority to gg __
and wers just undermined and worked in an Uncertain environment.

Finally by the time when | started looking for ey, Board
Members towards the end of my stay and now it 4 common
knowledge, “Dan‘t go into a State-owned enterprise. if You want o
have 8 career, don’t go into a State-owned enterprise becayge that js
a recipe for disaster”. So it is really the corporate BOVernance thing
that has really failed and imploded completely,

TRANSCRIBDS CLE - www.tranicribus.co pe - transsribesCgmat] cam - {Rindi) anz 323 1937 . [ 1 T
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Mevting held betwasn the Pubile Protectar Spurh Afriea B My Barbusy Negan 4‘6

36 Augusr 2815

1 | MrFLelmbo
2

3 | MsBHogan
4 | MrFLekubo

Mr [ Naidoo

Adv N Ranyane
Ms B Hogan
Mr F Lelubo
Ms B Hogan

MrF Leltubo

12

13 | MsBRogan
14 | MrFLelmbo
15 | MriNaidoo

Ms B Hogan
17 | AdvN Kanyane
18
19 | Ms BHogan
20
Adv N Kanyane

Ms B Hogan

¢ Yeah, with the currsnt political leadershyy, ¥eah, you almos: gta

; No.
¢ They get shuffled EVErY ... frequently, What is the typica} time of the

¢ 3years,
! 3years no?
: Itdepends, it jc ustally 3 years.

: Itls 3years, yeab, okay.
: YeahandWhatyoudois.YOIler-- Uy and work o 4 thing of 2

: Thatis the institwtiona) findistinct)?
* Yeah, g0 that yoy retain Institutions] (Indfsb}:cﬂ.

: Yeah

sense there is no Board i these SOFEs, isn't it?

Board, itiss5 years, is it not?

third remains ... a third is (indistinet), you know 5o that .

(Indistinet) continuity and {indistinct) the eXpenses as wely

Yezh,
What happened tg the Board of Eskom that was there at the Hme u ]

when you were raplaced?
They were ... the Board of Eskom was replaceq . that wag 3 ga4 story
Mpho Makwana, who I think is one of ourmos Suparhy

The one you had ... that you appointed to Chajyy
I appointed and then he remained as Chalr ang Briay, Whatever was

@ppointed .. Dames was appointed as CEQ, They ware a) remaveq,
the Eskom Board, ail my Boards were rempyeg a0d he was Jyst

removed just like that by Majus Gigaba, | saw hip afterwargs ang

TRANSERIFUS ©C + wy w.rrinzeribus.co.ny - trinserlbuiPpmest.com - [RendI} 062 323 2032 v



FP-JGZ-523

445

Maettng hely brtwenn the papgiz Protecisr Sewqh Afrie
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* 8 Me Byppp, Hogap

’t_ 5 | Adv N Kanyane : Oh .

& | MrF Lelmbg 5 Youmsﬂﬂhﬁnisterbyﬂzen?
I 7 | AdvNKenpase : Mo,

’ 2 | Ms B Mogan ) No,itwasaﬂerlhad!eft.
{

where it wag imploding because of all of thig rap arpung Marogy

and stuff iike that, and he didn't deserve tp ha Just dismigepg st Hia
that,

So you get a call fram the P:-esfdentsay!ng?

: “I'm sorry, I didn* know that the Minister wyg doing this”
18 | MrF Lekubeo ¢ So you stili matntain 2 relationship with him &ven todayy
19 | MrNaidoo * No, no, ne, you meap Mpho got a call from the President, sns 17
20 | AdvN Kanyane ; 7pe President, yeap,
21 | MrFLeknbo i Oh, okay.
22 | AdvN Kanyane : Apg the President saig to Mpho that "Gigaba hagd fired YOu withoys
23 me knowing”.
24 | MrF¥ Leknbe ¢ Iwouldn't trust that jf {indistinct),
'5 | AdvNRanyane Madam, the numper that you are using now is it the number oy
TRANSCRIDUS €€ - wwrw.seunseringe EOEE SRR DU Dy mal).cam - (Rindrs mom on
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Heeting held Beiween the Publts Protecror Swurh Africa & Mg Bacbyry Hogan

28 Migmrt 2015 48
1| were using back in 20107

2 | MsB Hogan : Yes, ! have never changed 5t
3 | AdvNHKanyane ; ygp never changed your number?
4 | MsBHogan Yeah. Let me just show You, so that you dg have evidence - you wilj
s have to come through - of the phoge that I was using, 73 batteryis | ._
6 completely ... you imow jt was one of these ¢ld HTCs tha: ¢ kept. so
7 this is where .., / |
| B | AdvNKanyaze : anditstiflyggger b
| 9 | MsBHogan 1 Walllook It only works if it is linked i, i ’
10 / Adv N Kapyane - Oh,youhavemconnectit? l
11 / Ms B Hogan : Yeah.
12 | [Moving away from the microphone // Discussions amongst each otherj ’
13 | MsB Hogan : Soifeveryouwantamesstoﬁlisphﬂne,“hzsgotalf the emaijs _ v 1
14 | AdvNKanyane The emails whare you (indistinct)? !
_‘ 35 | MsB Hogan : Yeah. Ican puaraniee you that these are (ndistinge), You know yoy /
can sce the ... you know,

.
! Let’s go to this one, 30 August / I

¢ Yeah, we would have to Jook at the date, hey,
! Soitis the 30 of August, you know,

: 8o those are the people that I sent the SMs to, ’
¢ (Indistinct) she then raplied?

butlfamrnuneedtohaveacoessmqn; [
have that arcess and you know we Can do searcheg for..

Yeah, this is when it is printed.

[Discusstons amongst each otherj [
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Publfc Prezeerar South Afeler & Ms Basbays Mogan 49

} Meaking keld betwaen the
36 Aagyst 2014

’ i Is from Sandra Coetzee, this *SC”, Sandry Coetzee. She replied to
Fatima Hassan, my advisor, who forwarded that on o me ang theg
l 3 gotoghat resly from Cheryl, *'m fn India .. e will not be
4 terminating”, So this would then be going into the SMS’ that 1 sent
! {5 | AdvNKanyane So this is .. you can search through "sent ftems* ang the inbox7 '
6 | MsBHogan ¢ Yes,
AdrNRanyane : Itdoesnt showa chafn of conversations?

7
i § | MsB Hogan You kmow I can't remember. You would really haya t0 get your
L9 technical people to go through that. ,-aa_;rr

10 | AdvN Ranyane . Yeah,itisgoodmlmuwﬂlatﬂiesonrmofthesemhmmdfm‘ﬂ

11 | MsBHogan : Yes, you saw that, you saw (indistinct) here,

12 | AdvNKanyane : Yeah
(_ 13 | MsBHogan : It gives its current date, ¥ is here, ican!nthemeanﬂ:nepmbgmy

speak to a very good technical person andgetitannhadedonm
5 my hard drive,

. | AdvNKanyane : Yes,
{
: Andrew Shaw might be another person, becange he was the DD iy

;_ 17 | MsBHogan
charge of Transport and Hennie might be another peregn who you

18 _
19 might want to speak to, | ;
20 | AdvNKanyane Olay. Do you have Questians, gentiemen? ; %
21 | MrFLekubo : No, I think that is it from me. !
22 | AdvNKanyane : You see If there is anything that we want to tatk with you, we wif

23 then make contact, Madam,

24 | MsBHogan ¢ Yes. Okay, I think that is the last number | had of his, okay, bot

25 SandmCoetzaemlghthavehisnumherasweimeanmm
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26 Avgorr 2015

Mr F Lekubo
Ms B Hogan

AdvN Kanyane
Mg B Hogan

Adv N Kanyane

Ms B Hogan

Mr1 Naidoo
Ms B Hogan

yezh,
: So you were never pfferad anything in Guvemmentafter_

: When Zuma fired me Gwede was prezent, there were severd
Ministers, In fact Stofile who has just died now, wag fired as weif and
he offered me the Ambassadorship of Finlanq,

: ©Oh, one of those things?

* So1sald, “Thank you very .. Mister Pregidens, thank you very muc,
#t was an honour to serve your country, but rrg ot goifig to take up
the Ambassadorship of Finlang®, I said, *Yoy can't expect Comrade
(indistinct) who had {Indistinet) for 27 YEars 10 now go and werd for
5 years in Finland",

¢ Inastrange country.

: Yeah, no, but 1 knaw | was going to be ._ yoy know e that you
lmow when you are not exceeding to what the Ptes!dmwamsm
to do, you know you are going to be fired sventually, so ] saveq every

month bke fury,
What is your view regarding ... now § just want to know what your

view is regurding what has been annaunced - was it the other day or
yesterday - regarding the Presidents approach tp State-ownegd
enterprises now?

it really, reaily worries me, because what m teliing You Is a start of
the process, which is almost like 3 President as an unguiged misstle

just getting involved fn ..
: Now he wants to make it official?
¢ And now there is a whole force. [ am extretne!ywon'!edaboutit i
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] Meating Baid berweon the Public Protactor South Africs & pg Barbers Hogap 5
26 Regust 2014 1

rL-— — ——— - —-—-——-——..-—_.____
l 1| would love to know what Cyrit Ramaphosa has gop ¢, say, but @ |

]
President is takeg aver an Executive fanctipy here, } mean on what

|

|
3 H’ authority is he doing this, you know? When js e BOIng to have time
I 4 to govern and you know be a President whey, heisdomgtms? So
I L 5 f; you know the State-owned enterprises are [p real, regi danger, Wali,
-“} 6 | you know it fs not g pleasant space for thery,
I .7 |/ Mr F Lelasbo ¢ Veah, that is abuge of authority, hey? J
[1 8 | MsBHogas ;115 abuse of authority. f
H

i J
’,- 9 jf AdvNKanyane - Alright let me ...
: Andwhat do you think of Pravip, kow long does he have laft? H

10 | MrJNaidoo
1} /Advh‘ Kanyane : Qjeay, let's finish off then. Thank you, Madam, for youy time, /
J2 stBHogan ¢ Pleasure,

(13 ( [Gooﬂ'remrd//l!ndofmeeting]

X ;

_ ' /
Lom - {RIndIY DAY 992 wnea “\H
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APPOINTMENT OF BAORD OF DIRECTORS IN STATE OWNED ENTITIES

South Africa

1. In addition to the Companies Act of 2008, the enabfing lsgisiation goveming an
SOE may regulate the board profile and composition, while the PFMA merely
establishes the function of the Accounting Authority (or CEO depending on the
Schedule the entity falls under). The Companies Act goes further to prescribe
qualifying criterla for board membership.

2. The 'Handhook for the appointment of persons to boards of state and state-
controlled institutions’ (approved by Cabinet on 17 September 2008), issusd by
the Department of Public Service and Administration defermines that those
responsible for conducting the appointment process must be familiar with the
statutory requirements that govemn appointments to boards. The handbook,
however, represents a stand-alone practical document which is not in any way
prescribed in terms of any formal framework, regulation or legislation and few

SOEs are aware of its existence.

internation t P ce

3. Boards of directors of state-owned enterprises (SOEs) play a fundamental role in
corporale stewardship and perdormance, Owver the last decade, OECD
(Organisation for Economic Co-operation and Development) governments have
sought to professionalise SOE boards, ensure their independence and shieid

them from ad hoc political intervention,
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4. This synopsis seeks to shed slight on good practices drawing on national
praclices from over 30 economies who are member states of the OECD on the

appointment of Boards of SOEs. The following are good practices adopted and
implemented in the nomination and appolntment procssses of SOE boards.

= A robust nomination framework is ons that clearly specifies the
nominating power is iransparent and is consistent in its application.

® Ministerial or executive powers normally have the ultimate
responsibility for nominations. This brings legitimacy to the process, but
it should not  undermine the role of the ownership funclion.

° Where feasible, board appointments should be subject to co-ordination

or cansensus on a whole-of-govamment basis.

* Board appointments, even in wholly-owned SOEs, should be entrusted
the annual general meeting of shareholders

. Establishing a transparent and consistent method to identify applicants
from a wider pool of talent wili improve board composition and bring

uniformity in the assessment process,

——
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° Specialised bodies in charge of advising or accrediting the nominations
can hring further objectivity and transparency to the nomination
process.

a The Board shouid be invoived in the nomination process in an advisory
capacity.

» Mechanisms should exist to facilitale non-government shareholders'
participation in the board nomination process.

4,2. Board composition
. Persons directly linked with the executive powers should not it on

SOE boards. Other state representatives should be nominated based on
qualifications, subject to specific velting mechanisms.

® Independent directors should be independent from management,
government and business refationships. Specific safeguards should
be established o verify that nominees comply with requirements,

" Employee representatives can enrich board discussion, the
appaintment  process should ensure that such persons are qualified, as

well as  representative of the SOE’s staif,

» Certain eligibility requirements may be needed, but good practice
increasingly refies on tailored approaches to ientify the right mix
between skills, experience and personal characteristics.
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® For all other than direct ownership representatives, relevant
commercial orfinancial expertise is viewed as essential qualifications.

. Reasonable limits on maximum number of board appointments are
important to ensure that directors have sufficient time to carry out their
duties.

s Diversity preferences may add value to boards, but should not rize to

the  level where the ability fo attract candidates with the right skills and
fs imperilied.

» Resiricting board membership to nationals should be fimited to casas
where there is a demonstrated need for such rudes, considering

that it can act as a barrier to attract the right talent

* New Zealand operates & dual ownership model but with a centralised
ownership support unit, the Crown Ownership Menitoring Unit (COMUI). It
has adopted a comprehensive approach to board appointments, from

soliciting, vetting and recommending candidates through to conducting
induction training after an appointment has been made.,

COMU manages this process by advising the bodies responsible for
appointment (i.e. the Minister after approval by a Cabinet Appointments
and Honours Committee, and confirmation by Cabinet). K is responsihle
for developing a long and shorl list of candidales (with options) for
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consideration by the minister; conducting due diigence on preferred
candidates (including conflict of interest clearance, background checks);
managing the cabinet approval process; and managing the formal

appointment process.

Einland apparently stands out in regards of medernising its selection
procedures. The ownership agency outsources the development and
maintenance of a database of pre-qualified candidates fo & recruitment
consulting firm. The outsourced contract is subject to competitive tender

every four years.

This arrangement wouid appear to offer some advantagas over
maintaining an internal database: it provides access to the networks and
resources of the recruiting firm, who have specialist skilis in sourcing
candidates for private sector boards, especially international candidates; it
reduces the risk of political invoivement in the selection process; and #
provides for a cost-effective, transparent and consisterit process for
dealing with applications received from a wide variety of sources. A solidly
structured process which is applied on a consisient basis has proved to be

beneficial in avoiding a number of political sensitivities

Source; OECD {2013), Boards of Direciors of Stale-Owned Enterprises: An Qverview
of WNafional  FPraclices, Corporale  Govarnance, OFECD

Paris, hitos:#dotoraf10.1787/8788264200425-8n

flattached is the full report of the OECD

629
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IN THE JUDICIAL COMMISSION OF INQUIRY
INTO ALLEGATIONS OF STATE CAPTURE, CORRUPTION AND FRALO
IN'THE PUBLIC SECTOR MNCLUDING ORGANS OF STATE

STATEMENT BY ADVOCATE NGOAXO ABEL RAMATLHOD
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