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SUPPLEMENTARY AFFIDAVIT
I, the undersigned,
HUMBULANI INNOCENT KHUBA
do hereby make an oath and state the following in English:
1. The facts deposed to below are within my personal knowledge, unless

otherwise stated or indicated by the context, and they are, to the best of my
belief, true and correct.

2. | am an aduit male and a Chief Director in the employment of the Independent
Police Investigative Directorate (“IPID”) as a Provincial Head for Limpopo based
in Polokwane.

3. This is supplementary affidavit to the two affidavits which have already been

submitted to the Commission. The aim of this affidavit is to deal with the
Werksmans report and other issues raised by the Chairman during my
testimony which | could not clarify immediately.

4, The Werksmans report does not reflect the total facts uncovered during their
investigation but is an unbalanced report that seeks to present a specific picture
which is devoid of truth. This report was the basis upon which both disciplinary
hearings and criminal proceedings were pursued against me.

5. | was called to three interviews at Werksmans regarding the existence of the
two reports prepared by me relating to Diepsloot Cas 390/07/2012. At the
commencement of these interviews with Werksmans, | was assured that the
information gathered would not be used against me, either in a departmental or
criminal investigation. However, this was not the case, as | was later suspended
and charged based on the recommendations made by Werksmans in the report
compiled by Mr Sandile July (*Mr July”), dated 24 April 2015. | point out that
my last interview with Werksmans was on 23 April 2015. This, notwithstanding,
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their report was produced the very next day. A copy of the Werksmans report
is attached hereto marked Annexure “HIK/W 1.”

The credibility of the Werksmans report is highly questionable in both the
process and substance which | would like to deal with below.

On 26 March 2019, | had my first interview at Werksmans, as shown by the
transcripts of rriy interviews which was provided to Mr Robert McBride’s ("Mr
McBride") attorneys, Adams and Adams, by Werksmans annexed hereto
marked annexure “HIK/W 2.”

Mr July, who prepared the Werkmans report, deposed to an affidavit in the
criminal proceedings against me in which he stated that this interview was not
recorded and transcribed. However, it is apparent from the transcript provided
by Werksmans to Mr McBride's attorneys themselves that this interview had
been transcribed a year before Mr July deposed to this affidavit, a copy of which
| annex marked “HIK/W3”.

At the beginning of the interview | was assured that the information gathered
would not be used against me in either departmental or a criminal investigation.
| proceeded with the interview without legal representation on this basis.
However, for some reason, this is not reflected in the transcript of the interview
sent to Mr McBride’s attorneys.

As can be seen by the tfranscript of the interview, it starts with Mr July
introducing himself and his team and then saying that | could proceed. The
transcript does not reflect the specific question asked by Werkmans to which |
was required to “proceed” on. This shows that there is part of the interview
which was either not captured on record or deleted/removed from the recording.

In paragraph 3.1.20 it is stated that Colonel Botsotso Moukangwe (“Colonel
Moukangwe’- now Brigadier Moukangwe) and | finalised our investigation and
provided a report with recommendations. This is not true. It was made clear that
this was an interim report and that there were a number of outstanding
investigations. Paragraphs 3.1.24 to 3.1.29 of Werksmans’ report refers to the
fact that Colonel Moukangwe regarded th.e 22 Jarjggry 2014 r‘epoiljtwas the Final
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Report as ali that was outstanding were the warning statements, which General
Anwa Dramat ("General Dramat’), General Shadrack Sibiya (“General
Sibiya“) and Captain “Cowboy” Maluleke (“Captain Maluleke*) had refused to
provide. This is not true and was dealt with by me in my evidence.

However, Werksmans state that Advocate Anthony Mosing (‘Advocate
Mosing"} regarded the report dated 22 October 2013 as a draft report, but
regarded the 22 January 2014 report as a final report. This is contradicted by
the statement the state advocate who guided the investigation with Advocate
Mosing, Advocate Billy Moeletsi (*Advocate Moeletsi”), who stated that the
report was a draft report in paragraph 7.6 of his sworn affidavit in the criminal
proceedings against me, annexed hereto marked as annexure “HIK/W 4°,

In addition, it is contradicted by Advocate Mosing's own manuscript notes on
the 22 January 2014 report reflecting that it was a “Draft’, a copy of which is
annexed hereto marked as annexure “HIK/W 5.”

| also want to point out that Advocate Mosing provided me with input when |
drafted my First Report as can be seen from his manuscript comments on the
version of the First Report which | sent to him dated 22 October 2013, annexed
hereto marked “HIK/W 6",

In addition, Paragraph 3.1.32 of Werksmans' report states that paragraph 4 of
Mosing’s memorandum specifies outstanding investigations required to finalise
the report which included, analysis of celiular phone records, a report on the
analysis of vehicle tracking and warning statements of General Dramat,
General Sibiya and Captain Maluleke. This memorandum was submitted on 12
November 2013 by Advocate Mosing and addressed to Advocate Jiba and is
annexed hereto marked annexure "HIK/W 7.”

In addition, Advocate Mosing prepared another memorandum on 13 February
2014 in which he reiterated there were matters outstanding in the investigation
at the time of him compiling such memorandum and submitting the docket. The
recommendations and findings by Werksmans ignored this important assertion
made by Advocate Mosing. This memorandum was addressed to Advocate
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Nomgcobo Jiba (“Advocate Jiba“) and Advocate Andrew Chauke (“Advocate
Chauke®) and is annexed hereto marked “HIK/W 8",

Paragraph 3.2.1.3 of Werksmans’ report states that the Second Report is not
an additional report in the rendition matter, nor does it appear to be an update
of the first report as implied by me. In paragraph 3.2.1.4 Werksmans concludes
that upon perusal of the first and second reports, it was clear that “the second
report was the version of the first report alfered by the deletion of certain
evidence fo arrive at a particular conclusion.”

This conclusion by Werksmans is incorrect. The process which was followed in
preparing the Second Report was to review the existing evidence in light of the
additional evidence that had come to light which justified our coming to a
different conclusion from that come to by me in my interim report, which |
explained fully to Werksmans in my interview with them on 26 March 2015.

Paragraph 3.2.1.17 of the report states that | later stated that | was concerned
about the deletion of certain evidence which implicated General Dramat. This
evidence referred to is that provided by Colonel Ndanduleni Madilonga
(“Colonel Madilonga“) which had turned out not to be credible and in any
event, only linked General Dramat to the entry of the Zimbabwean police
officials into the country, and not their exit with the Zimbabwe nationals from the
country, ie their rendition from the country.

This was dealf with by me in my confirmatory affidavit to Mr McBride’s High
Court application which is attached hereto as annexure “HIK/W 9”. The process
which led to the so-called “Second Reporf’ was also fully dealt with by me in
my first affidavit to the Commission, including the review of the existing
evidence that led to General Dramat being excluded as a suspect and the
amendment of my initial recommendation that he be charged.

This explanation is also captured on pages 95 and 96 of the transcript of my
first interview where | made it clear that no parts of the report were removed
with the intention of exonerating any person. The evidence was excluded
becausé it was not credible or relevant as it did not implicate Generals Dramat
or Sibiya in the rendition. | stress that the evidence remained in the docket.

m%




22.

23.

24,

25,

Y6-HIK-SUP-005

Page 5 of 24

Moreover, it is not the report that determines whether or not a decision is taken
to prosecute a matter; this is informed by the evidence contained in the docket.

This is confirmed by Advocate George Baloi (“Advocate Baloi”) who took the
decision to prosecute Generals Sibiya and Dramat dealt with by me below.

Pages 43 and 44 of the transcript of my interview on 26 March 2015 reflects
that | informed Werksmans that there was a need to update the docket in light
of the email dated 28 February 2014 (annexed to my statement made to the
Commission) to which | attached General Sibiya’'s warning statement. This is
the email in which [ had indicated that further evidence had come to light to
which Advocate Mosing responded as follows:

“Dear Mr Khuba, in light of the fact that the matter has been referred to the
DPP of South Gauteng for decision, you are requested {o file these evidence
in the docket which is presently with the DPP SG and in future forward any
additional evidence or other matter directly with him. Kind Regards.”

| understood that there was a need to collect the docket from Directorate of
Public Prosecutions (“DPP”) of South Gauteng and update it with new evidence.
This email and its evidential importance to the existence of the so called Second
Report is not referred to by Werksmans in their report, although it is apparent
from the transcript that | had told them about it.

Paragraph 5.1.1.6.1 of the Werksmans report states that it is the version of
both Colonel Moukangwe and Advocate Mosing that General Sibiya’'s cellular
phone records were already available to me before the submission of the First
Report.  Although this is correct, it entirely misses the point. What was
outstanding was the expert analysis of these cellular phone records, which
exonerated General Sibiya as they established exclusively that he could not
have been where the witnesses stated he was. This is corroborated by
Advocate Mosing who referred to such analysis in his memorandum dated 12
November 2013 to Advocate Jiba and his memorandum dated 13 February
2014 addressed to both Advocate Jiba and Advocate Chauke.

1 %Q\
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This is confirmed in paragraph 3.1.17 of the Werksmans report where it is
clearly stated that although | was in possession of General Sibiya’s cellular
phone records, these had to be interpreted by an expert.

Paragraph 5.1.3.2.,1 states that | said that | did not initial each page of the so
called Second Report. This point came about when Mr July alleged that
evidence had been deleted from the Second Report. | proffered this as an
explanation on the assumption that evidence had indeed been deleted from the
Second Report as told to me by Werksmans. | stressed that | did not know what
happened to the second report after | had signed it and given it to Mr Sesoko
and was accordingly unaware if anything had been deleted from it thereafter.

As it turns out, nothing was deleted from the second report after we signed it.

It later became apparent that what was referred to was the deletion in the so
cailed Second Report of evidence in my First Report. | have explained fully in
my evidence before the Commission how and why Colonel Madilonga's
evidence was excluded. In my confirmatory affidavit in the proceedings brought
by Mr McBride, | also explained fully why certain information which was in the
First Report was not in the Second Report and visa-versa.

in any event, a recommendation report by an investigator does not bind the
National Prosecuting Authority ("NPA”") to follow the recommendations made
and is simply a guide to the prosecutor, who will ultimately make the decision
whether to prosecute or not, having regard to the evidence contained in the
docket. No evidence or statements were removed from the docket.

In addition, the interview between Mr July, Advocate Baloyi and Advocate
Sibongile Mzinyathi ("Advocate Mzinyathi") on 17 April 2015 should have been
properly captured by Werksmans in their report. Pages 23 to 25 of the transcript
of this interview clearly demonstrates what the value of the recommendations
are to NPA and sets out what process was actually followed in the rendition
matter. A copy of the transcript of their interview is annexed hereto marked
“HIKIW-10” .. There he-said that he does not look at reports.he looks at evidence -

<k
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Advocate Baloyi stated that he took a decision without consulting the reports
because the reports had been compiled a year later and may not have properly
analysed the evidence. He stated that these reports were neither evidence nor
admissiblé in .court. He sta’téd that he readé the docket in order to look for
admissible evidence. The 'purpbse of the reports is to serve as a guide to the
evidence contained in the docket. This was down played by Werksmans in their
report (page 69). RS e - .

Advocate Baloyi’s view as expressed to Werksmans in his interview with them
is confirmed in his e-mail to me dated 10 March 2015 annexed hereto marked
“HIK/W 11”. | had received a call from Advocate Baloi indicating that he had
been seized with the rendition matter. He indicated that based on the
information in the docket, he had said that there was no way that he would
charge and prosecute Génerals Dramat and Sibiya.

However, | then consulted with Advocate Baloi on 3 March 2015 together with
Mr Viceroy Maoka (“Mr Maoka“) from IPID’s Litigation and Advisory Services.
After leaving the meeting to consult with his superiors, he returned and stated
that we would have to bite the bullet and that he had made the decision to
prosecute the Generals. | got the impression that this change of view had been
dictated by his superiors. '

When | challenged him on this, he denied that a final decision had been taken
and stated that it was subject to ongoing investigation.

This is confirmed in the affidavits submitted by me and Mr Maoka in the criminal
proceedings against me, annexed hereto marked “HIK/W 12" and “HIK/W 13”
respectively.

Werksmans state in paragraph 5.4.14 that “Mzinyathi and Baloi finalised their
reading of the docket and the two reports and made recommendations on who
should be charged and prosecuted’. They sent their recommendations to the

NDPP on 13 March 2015.
H1 Ci\\
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However, it was made abundantly clear to them by Advocate Mzinyathi in his
interview (page 22) that they did not rely on either the first or second reports in
making their decision. He stated:

“But one thing is for sure, that when we got the first report we had almost
reached a stage where our mind was clear about this thing. In fact

GEORGE [Baloi] told me that he did'nt even read the report.”

| thus fail to understand how Werksmans could recommend that charges be
brought against us for obstruction of justice.

In paragraph 3.1.3 it is stated that Advocate Mosing and Advocate Moeletsi
were merely tasked to provide guidance fo Colonel Moukangwe and me during
the course of the investigation and never to make the decision whether to
prosecute. This demonstrates that what | stated in my submission to the
Commission that this was a prosecution driven investigation is true. It was my

understanding that they would take the decision whether to prosecute.

Even if it is true that it was not contemplated that they would take the decision
to prosecute or not, this does not mean that it was IPID’s decision whether to
prosecute or not. On the contrary, our role was to provide recommendations
with the guidance of the advocates we had been instructed to work with. It was
always ultimately the NPA who would take the decision whether to prosecute
or not. Indeed, it is stated in paragraph 3.1.34 that according to Advocate
Mos'ing, we viewed ittobe up to Mr Mxolisi Nxasana (the then National Director
of Public Prosecutions) to make a decision on the merits of the case.

What is stated in paragraph 3.1.21 that the 22 January 2014 report was
submitted as a final report and that | expected the NPA to take further action as
required by law on the basis of the recommendations set out therein, is
completely untrue. The NPA is required by law to exercise its own discretion as
to whether to prosecute or not.

It is not true that | complained to the NPA when | heard that they had decided
to prosecute General Dramat in the face of our recommendation.

2y %
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The consultation with Advocate Baloyi about his decision to prosecute is
referred to in paragraph 3.2.2.6 of Werksmans’ report and page 26, 27 and 28
of the franscript of the interview between Mr July, Advocate Baloyi and
Advocate Muzinyathi,

As | have stated above, after a telephone call from Advocate Baloyi and a
subsequent-meeting held-on-10/03/2019 where Mr Maoka was present, |
decided to confirm our discussion in writing. This was because by this time the
investigation into the alleged two conflicting reports was pending and | wanted
to have a record of everything. The email sent to confirm what was discussed
telephonically and during the meeting is annexed above marked “HIKMW 11”.
In the same email | indicated that the decision to prosecute was his prerogative.
| thus did not in any way regard that he was bound by the recommendations
made by us in the Second Report as suggested by Werksmans.

During my first appearance at the Commission, | had forgotten about these
events and was reminded of them when | started to peruse Werksmans Report
and in order to prepare my response as requested by the Chairman of the
Commission.

It is correct that the Department sought a legal opinion from Advocate Barry
Roux with regard to these reports. | did not refer to this as he had indicated that
the NPA would not have made its decision whether to prosecute or not on the
basis of either of the reports.

Paragraph 5.1.3.2.3.5.4 states that | contradicted Mr McBride as to the reasons
why he signed the report. This statement is not in accordance with what | stated
in my interview as recorded in the transcript. The transcript makes it clear that
| stated that Mr McBride signed the second report as the head of the department
and because of his participation in preparing the report, (See page 2 of the
interview dated 23 April 2015.) They decided to only record in their report what
| said about his participation and left out the fact that | had also said that he was
the Head of the Department at the time. B PP

(1
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This is in accordance with Regulation 5 (1) of the IPID regutations, which must
he read with section 7(4) of the IPID Act. This confirms that the investigator
must submit his report to the Executive Director. -~

Paragraﬁh 5.1.3.2.1.6 of the report states that Werksmans accepts my version
of events. Howéyér, there findings are entirely contrary to my explanation as to
how the so called Second Report came about. Page 85 and 86 of the transcript
record the explanation provided by me as to the circumstances under which
each report was prepared and why they differed. Itis clear that this explanation
cannot be construed as in any way deliberately excluding evidence in an effort
to exonerate General Dramat as averred.

Paragraph 3.1.19 states that according to me, General Dramat, General
Sibiya, Colonel Maluleke and Colonel Verster all refused to give statements.
This is not true. The correct capturing of what | said is as stated in paragraphs
3.1.25.1.1 and 3.1.25.1.2 of Werkmans' report, from which it is clear that neither
General Dramat nor General Sibiya refused to give a statement. What | in fact
said was that General Dramat wished to avail himself of his right to legal
representation and that General Sibiya requested that questions should be sent
to him which he would address.

Regarding paragraph 3.1.25.1.3, Colonel Maluleke gave a warning statement
but decided to exercise his right to remain silent. Coionel Verster did not give a
statement as he always purported to be unavailable when | sought to take a
statement from him. This, | perceived to be an excuse for not providing a
statement.

Paragraph 3.2.1.19 of the report states that | stressed that if there were
changes to the First Report, | had no way of knowing because | did not check
whether the final version was the same vefsion that | had emailed to Mr Sesoko.
This comment was made in view of the assertion made that | had deleted
certain parts of the report in order to exonerate General Dramat. This is
captured in the transcripi of my interview on 23 April 2019 on pages 20 and 21.
My actual words were “/ could not detect whether something was taken out, |

7
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could not detect whether there was any addition which was not part of what |
typed in”. My words were thus, clearly misinterpreted by Werksmans.

Paragraph 3.2.1.24.1 states that the Second Report had been changed in so
far as portions of certain statements. and/or evidence and even analysis of
findings which are reflected in the First Report had been altered fo remove
wording which implicates General Dramat as having knowledge of the rendition.
This heeds to be tead with the comparison of the two reports appearing in
Section B of their report:

On page 34-35 of their report reference is made to the part of Madilonga’s
statement referred to on page 9 of my First Report, which was allegedly deleted
in the Second Report in order to exonerate General Dramat. This was not
referred to in the Second Report because it was felt, after discussion with Mr
Sesoko, that this evidence, even if it were true, was not relevant as it suggested
that General Dramat may have been involved in allowing the Zimbabwe police
to enter the country in order to attend a meeting with him; it did not in any way
implicate him in the rendition of the Zimbabwe nationals by the Zimbabwe police
back to Zimbabwe.

The reference to the fact that Superintendent Ncube was going to meet General
Dramat as he had organised with General Dramat to assist them in fracing the
suspects is not deleted, notwithstanding that it points to his providing assistance
to the Zimbabwea police to arrest the nationals. This is in line with the mutual
co-operation between the South African Police and the Zimbabwean Police with

regard to cross-border crimes.

More importantly, Werksmans have excluded the last sentence contained in the
section commencing “For of the section the period of two weeks..." in both
reports, which states:

“They did not discuss anything about the operation they had in Gauteng
with General Dramat.”

i




58,

59.

60.

61.

Y6-HIK-SUP-012

Page 12 of 24

Werksmans also fail to mention that there were other deletions from page 9 of
the First-Report from-the Second Report. This included the section dealing with
Captain Maluleke that read:

‘While he was on the front passenger seat heading fo the border gate,
he told him that the Zimbabwean police whom he assisted some weeks

- baek-were looking for-suspects in connection with-the death of police
chief in Zimbabwe, and now they have found them. He told him that he
was sent by his big bosses o assist in deporting them because the
country does not have exiradition agreement with Zimbabwe. He said

_ that since the Zimbawean police entered the country there had been
busy trying lo trace the suspect.” (sic)

This was not referred to in the second report as it was not found to be credible
and had been demonstrated to be untruthful by the expert analysis of Colonel
Madilonga. Too much detail had been provided, especially with regard to the
absence of an extradition agreement, which raised suspicion about the
statement made, which we believed had been made specifically to implicate his
“big bosses”. Furthermore, the statement made was hearsay and could only be
of evidential value if it was corroborated by Captain Maluleke, which was not
the case.

I point out that Captain Maluleke, who is referred to as "Cowboy,” was a
member of Directorate of Priority Crime Investigation ("DPCI") and one of his
*big bosses” would have been General Dramat.

The same applies to the alleged deletion from paragraph 5.2 on page 21 of my
First Report (which dealt with the Success Report dated 4 February 2011)
referred to on page 36 of the Werksmans report. The evidence referred to was
that of Captain Maluleke, who had deposed to an affidavit that General Dramat
had a meeting with the Zimbabwe police about their nationals that shot and
killed a Zimbabwean policeman and that Captain Maluleke was tasked to trace
and arrest the said nationals. This was not included as it did not implicate
General Dramat in the rendition of these nationals.

'}’1‘7 %
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The success report was generated by Captain Maluleke and acknowledged by

- General Toka of Cl and not General Dramat.

The meeting alleged in the success report fo have taken place on 5 November
2010 could not be corroborated. Although the former spokesperson of the
DPCI, Mr Macintosh Polela ("Mr Polela”) referred to a meeting between
(General Dramat and the Zimbabwean poliee,rthis' could-not have been the
meeting alleged to have taken place on 5 November 2010, as he was only
appointed in December 2010. Moreover, General Dramat indicated in his
statement that it was not unusual for him to meet with the Zimbabwean police
in the spirit of the cross-border cooperation between the two countries.

The averred deletion of the fact that the emails of the photographs of the
arrested suspects were sent by Captain Maluleke to General Dramat's PA
(referred to in paragraph 5.3 on page 21 of the First Report) is also not relevant
as it did not establish that he received the photographs, and even if he had, it
did no more than indicate that he may have been aware of the arrest of the
nationals, and no way implicated him in their subsequent rendition. It also bears
mention that what was also deleted was the fact that these photographs were
also sent to Phumla (General Dramat's personal assistant), Zimbabwean Police
and members of Crime Intelligence.

The details in the letter to stakeholders dated 20 August 2012 referred to on
page 22 of the First Report which describes General’s Drama and General
Sibiya’s visit to Zimbabwe in August 2010 and General Sibiya's appointment as
the co-ordinator on cross-border crimes between South Africa and Zimbabwe
is not in the second report because Mr Sesoko and | agreed that these details
had little relevance and evidential value to the allegations as this meeting took
place more than a year before.

In any event, there was nothing untoward in cross-border co-operation between
South Africa and Zimbabwe with regard to cross-border crimes.

Moreover, this letter remained in the docket.
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Reference is made to the-fact that in-the-Second Report, the fact that Colonel
Maluleke had addressed-a letter “routed to General Dramat” indicating that he
had conducted an operation with the Zimbabwean police during which Mr
Bongani Moyo (‘Mr Moyo') was shot, was not mentioned. This letter had been
found on. Colonel Maluleke’s computer, bth there was no evidence that this
letter had been sent fo, or received by, General Dramat. In addition, as |
indicated in my testimony before the Commission, the evidence concerning Mr
Moyo could not be verified.

The analysis of General Sibiya’s cellular phone records which reflected that he
had communicated with officers involved in the operation and that more that 20
SMS'’s had been sent to General Dramat (to which he had not replied) and to
General Godfrey Lebeya (“General Lebeya “) was referred fo in the First Report
on page 23. This was not referred to in the Second Report as it had been
conclusively established that these messages could not have involved the
operation as the subsequent analysis of these cellular phone records indicated
unequivocally that General Sibiya was not where members of Cl had placed
him and he thus, could not have been involved in the rendition as averred by
them. These sms communications were thus rendered irrelevant and were thus,
not included in the second report. |

As is made clear in the Second Report, the application for General Sibiya’s
cellular phone records had been sought in terms of section 205 of the Criminal
procedure Act, in order “fo test the version of the witnesses who alleged to have
seen Major General Sibiya at the crime scene.” His cellular phone records were
sent for analysis of his movements and it was found that he was not in Diepsloot
where it was averred that he had been.

The reference to the communication between Colonel Andre Neethling
{“Colonel Neethling") and General Sibiya was nof removed in the Second
Report (see page 10).

There it is stated that, referring to Colonel Neethling:

*He also remember receiving a call from Captain Maluleke requesting
escort of high risk suspects to Musina since he had to hand them

1
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- -Qverte-Zimbabwean Authorities. He-did provide a team- to escort-

- -the suspects. He believes he must have reported such arrests to

Major General Sibiya.”

The analysis of this evidence differed in the second report because Colonel
Neethling could not positively affirm that he had reported the arrest of the
suspects to General Sibiya but;-merely-assumed that he must have done so-as
(General Sibiya was his superior.

In addition, after debating the issue with Mr Sesoko, it was felt that the fact that
Colonel Neethling’s cellular phone records indicated that there had been
communication between Colonel Neethling and General Sibiya at the relevant
time, had no evidential value as it was entirely usual for Colonel Neethling to
report to General Sibiya in the normal course of his duties. The analysis of
Colonel Neethling’s cellular phone records for the period prior to the rendition
and months thereafter, indicated no change in the communication patterns
during the period of the rendition.

Similarly, Colonel Maluleke's cellular phone records indicating his
communication with General Dramat during the period of the rendition was no
different to that between him and General Dramat for the three month periods
before and after the rendition.

As | have already indicated, the cellular conversation between Colonel
Madilonga and General Dramat on the entry of the Zimbabwean police did not
implicate General Dramat in the rendition and was thus, no longer relevant.

Similarly, the reference to the fact that General Dramat’s cellular phone records
for the period 20 October 2010 to 28 February 2011 shows that only one call
from Colonel Madilonga’s number, was not mentioned as this was for the period
when the Zimbabwean police entered the country. It did not in any way implicate
him in the rendition. It was thus not referred to in the Second Report (page 29-
30 of the first report).

The fact that it was averred in the success report generated by Colonel
Maluleke that a meeting had taken place between General Dramat and the
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Zimbabwean-police-on-5-November-2010 (the day after he received a call from
Colonel Madilonga from the border seeking permission to enter the country), its
relevance was discounted in the second report as on discussion with Mr

| Sesoko, it was felt that without evidence as to what was discussed at this
meeting, it was pure speculation that the renditon was discussed and

accordingly, that a prima facie case could not be made out against General
Dramat without corroboration (page 30 of the first report). '

In the First Report | was persuaded by the aforementioned prosecutors that the
fact that General Dramat committed government resources to the operation
implicated him. This despite the fact that he did not sign any claim from Captain
Maluleke and delegated responsibility to General Sibiya to assist the
Zimbabwean police in tracing wanted suspects. This was in terms of the cross-
border co-operation agreed hetween the South African and the Zimbabwean
police services. This did not imply that there could be unlawful extraditions.

In the second report, on discussion with Mr Sesoko, it was felt that this in no
way implicated General Dramaf, and it was therefore, excluded.

The averment by Constable’s Mkasibe and Mgwenya that shortly after the
photographs of the arrest of the Zimbabwean nationals had been taken,
General Dramat came from house no 1 and congratulated them and warned
them not to tell anyone about the arrest was excluded from the second report
as after discussion with Mr Sesoko, it was agreed that this was not credible
evidence (first report page 31). This evidence was from officers from Cl where
General Mdluli was stationed.

Moreover, this evidence was not corroborated by Colonel Macintosh Polela who
denied having seeing General Dramat, notwithstanding that he had been
dismissed by General Dramat and may have had an axe to grind with him. In
addition, the members of Tactical Response Team (“TRT”) who were there at
the relevant time, did not corroborate this version proffered by the officers from
Cl.

i1




83.

84.

85.

86.

Y6-HIK-SUP-017

Page 17 of 24

-In any event, even if General Dramat had congratulated the officers for the

arrest, there would have- been nothing untoward. in this as the suspect was
wanted for violent crimes in South Africa.

The fact that General Dramat’s personal assistant was sent photographs of the
arrest by Colonel Maluléke was excluded in the second report as in discussions
with Mr Sesoko it was clear that there was no evidence that these photographs
had been viewed by General Dramat. In addition, there was nothing untoward
in the cross-border co-operation between the two countries and this in no way
implicated General Dramat in the unlawful rendition of the suspects who had
been lawfully arrested in South Africa, (First Report page 31).

The fact that there had been 30 sms’s sent from General Sibiya to General
Dramat “at various milestones of the operation”, was also found not to relevant
as it was entirely normal that he would communicate with his superior and this
in no way established that the sms’s concerned the illegal rendition. This broad
statement without specifying the milestones and without being able to link the
sms's to the illegal rendition was feit not to be sufficient evidence to link General
Dramat to the illegal rendition. This was thus, excluded from the Second Report
(First Report page 31).

General Dramat's report to Parliament that suspects had been legally deported
to Zimbabwe (first report pages 31-32) was not referred to in the second report
because it was based upon Captain Maluleke’s assurance that this was the
case, which General Dramat had accepted. However, on investigation by me,
it was found that the deportation documentation which Captain Maluleke
provided in support of his assertion, was fraudulent. It turned out that the South
African official at the Border responsible for deportations was on leave on the
date of the averred deportation, and she insisted that nobody else would have
had access to her stamp, and each individual responsible for deportations had
their own unique stamp. This was only revealed after General Dramat had made
the aforementioned report to Parliament and he had no way of knowing at the
time of the report that what he said to Parliament was not frue.
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The letter sent from the Zimbabwean authorities to Colonel Ntenteni
congratulating the- members involved in the arrest of the suspects that they were
seeking in connection with the death of the Zimbabwean Superintendent, was
not addressed to General Dramat, but rather to Cl and did not implicate or make
mention of General Dramat. The fact that there was co-operation between
South Africa and Zimbabwe to arrest suspects dld not mean that General
Dramat was involved in their illegal rendltlon o

The witness evidence placing General Sibiya at the scenhe of the arrest and the
planning records was excluded in the second report as the analysis of his
cellular phone records, which was obtained after the signing of the first report,
indicated that the evidence provided was not true and that General Sibiya was
not where the witnesses said he was.

As | indicated in my evidence before the Commission, this caused me to amend
the First Report and to exclude my recommendation that General Sibiya be
charged.

This evidence had therefore already been excluded prior to preparing the so
called Second Report. :

The fact that General Sibiya was appointed as the co-ordinator for the cross-
border co-operation between the South African and Zimbabwean Police
Services was excluded in the second report as there was nothing untoward in
this and in no way implicated General Sibiya in the unlawful rendition of
Zimbabwean nationals. It must have been contemplated that such co-operation
was premised upon the fact that suspects arrested would only he sent to
Zimbabwe after following due process to secure their extradition.

Paragraph 3.2.1.24.2 states that 1 said that one of the reasons for drafting the
second Report was additional statements were obtained and because the
analysis of General Dramat’s cellular phone records had been obtained.
Werksmans noted that certain portions in the statements had been removed in
the second report WhICh have been dealt with fully by me above | have
explamed above and | explalned to Werksmans that the fact that General
Dramat's cellular phone records indicated that there had been a call to him
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when the Zimbabwean police entered the country in no way implicated him in
the rendition. A humber of additional statements were obtained which were
analysed and indicated that General Dramat was not-involved in, or aware of,
the rendition.

In addition, as | have_ _indicated, the existing evidence was re-evaluated by me
and Mr Sesoko (who had been excluded from the investigation and was not
involved when | prepared the First Report) in light of the additional evidence
which made it readily apparent that the original recommendation made by me
that General Dramat and General Sibiya be charged was not correct. The re-
evaluation of the existing evidence was hot considered as an important factor
explaining the change of a second report by Werksmans.

Paragraph 3.2.1.25 of the report states that pertinent information relating to the
analysis of cellular phone records was removed. This was because it was
pointed out to me by Mr Sesoko that | had treated assumptions as evidence in
the First Report; in the Second Report the sms communication between
General Sibiya and General Dramat was accorded its correct status, and
appears in the analysis of evidence in the Second Report. As | have explained
above, it was entirely usual for the two Generals to communicate, and they did
s0 both before and after the period of the renditions in the normal course of
their duties.

Paragraph 5.1.1.5 of the report states the first report and the Second Report
differs drastically with regard to the recommendations made. This is true. The
reason why they differ is because of the additional evidence of General Sibiya's
cellular phone records indicated that the withesses from Cl placing him at the
scene and at the planning sessions were lying. The review of the existing
evidence against General Dramat was purely circumstantial and in no way
established a prima facie case against him.

It is crucial to note that the first report was done without the involvement of Mr
Sesoko, who was the Acting National Head of Investigations at the time, and
was a far more experienced investigator than | was. As Mr Sesoko explained to
me when evaluating all of the evidence, the conclusions drawn by be upon
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which | had based my recommendations in the First Report were based on
assumptions which -[-had drawn from circumstantial evidence. 1 erroneously
treated assumptions as evidence. It must be borne in mind, that Advocate
Mosing and Advocate Moeleisi had been guiding my investigation and had
insisted that these facts constituted evidence.

This was ultimately recognised by the NPA, who withdrew the charges against
General Sibiya and General Dramat. | believe that this was done as there was
no prima facie evidence against either of them.

It must not be forgotten that | testified that the First Report was a prosecution
driven report. | was forced to work with the prosecutors at the NPA and with
Colonel Moukangwe and to exclude Mr Sesoko. |n retrospect, | believe that this
was to pressurise me into implicating both General Dramat and General Sibiya
to achieve political ends. Mr Sesoko was excluded specifically because it was
known that were he to have analysed the evidence, he would never have
authorised the First Report which | was pressurised to sign by Advocate
Mosing.

In paragraph 5.1.1.9-10 of the report, Werksmans express the view that my
reason for publishing the Second Report was not truthful because the additional
information was not sufficient or material and thus, did not justify the preparation
of a further report.

This is not true. It pays no regard to the fact that the expert analysis of General
Sibiya’s cellular phone records indicated that the withesses implicating him
were lying and that there was nothing but circumstantial evidence tying him to
the rendition. It pays no regard to the fact that once Mr Sesoko was able to
come on board, he, with his experience and expertise, was able to review the
evidence without interference. His objective analysis of the existing evidence
persuaded me that there was no prima facie evidence implicating General
Dramat in the rendition.

Paragraph 5.1.2.1 states that there are material discrepancies between the first
and the second report. | have dealt with this fully above.
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102. Paragraph 5.1.3.2.1.3 states that | explained that analysis of the cellular phone
records had been changed in the“Second Report in order to summarise the
report in a concise manner. This is not accurate. | indicated that in the First
Report | had simply copied, and pasted the soft copies of the statements which
I had on my computer. In the Second Report these statements were
summarised.

103. This explanation had nothing whatsoever to do with the analysis of the cellular
phone records. As | have explained, the analysis of the celiular phone records
in the First Report was based on the records themselves having regard to the
cellular phone tower that had transmitted the calls. At this stage the expert
analysis of the cellular phone records had not been obtained. The analysis of
the cellular phone records in the Second Report was thus, in accordance with
the expert analysis which had by that stage been obtained.

104. The fact that the cellular phone records indicated that there had been a call
between General Sibiya and Colonel Neethling was in direct contradiction to
the evidence by the Cl officers whom placed General Sibiya at the scene of the
operation which Colonel Neethling was also involved in; had General Sibiya
been there, there would have been no need for Colonel Neethling to have
phoned him. General Sibiya's cellular phone records exconerated him and did
not implicate him, as Werksmans appears to suggest.

105. The fact that there had been a call between General Sibiya and Colonel
Neethling did not prove that this had anything to do with the rendition. Colonel
Neethling did not confirm in his statement that he updated Generai Sibiya on
the operation in the calls made by him to General Sibiya. '

106. Paragraph 5.1.3.2.1.5 states that | said that he was not responsible for the -
deletions. This is misleading as this statement was premised on the fact that
there had been deletions from, what | assumed to be the Second Report, as

stated by Werksmans.
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107. In fact, this was not true. There had not been deletions in order to remove all
evidence implicating General Dramat and General Sibiya. The “evidence’
against General Sibiya was not referred to in the second report as it was found
not to be credible as the analysis of his cellular phone records disproved it. The
‘evidence” against General Dramat was not relied upon as it was purely
circumstantial and speculative and did not establish any prima facie evidence
against him in the rendition. Indeed, the only direct evidence involved General
Drémat in the entry of the Zimbawean Police into the country and in no way
implicated him in the rendition.

108. There were thus rational and reasonable grounds for my amending my
preliminary report that they be charged.

109. The first report was never changed or amended. The copy of the First Report
sent to the NPA remained in its original form.

110. Paragraph 5.1.3.2.3.5.2 states that it was evident from their diScussion with me
that Mr McBride had regard to the First Report. Page 6 of the transcript of the
interview held on 23 April 2015 reflects that | said that Mr McBride “might have”
had sight of the First Report because the previous day when we had consulted
him, he had something in front of him, but | could not see what this was across
the boardroom table. The word “might have’ and is “evident’ are different; more
so because when something is evident it implies that | was sure about this,
when itis clear that | was not. The use of the word “evident’ by Werksmans was
a patent misrepresentation.

111. Paragraph 3.2,1.20 states Mr McBride's version is that the only input he had
into the Second Report were only grammatical. | confirm this as the truth.

112, Fwould like to stress that in the docket in the criminal proceedings against us,
there is a letter from Advocate Sello Maema (“Advocate Maema”), the Deputy
Director of Public Prosecutions dated 2 November 2016 where it is stated that
the matter could not proceed on 1 November 2016 as Mr July had disclosed his
unwillingness to testify in the matter and that he was of the view that his
evidence amounts to hearsay evidence. He further threatened to approach the
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High Court to set aside his subpoena. A copy of this letter is attached marked
‘HIKIW 14",

113. | was also asked by the Chairman to check whether a senior counsel was used
by IPID in any other disciplinary hearing apart from our disciplinary hearings. |
did check this and could not find any other disciplinary hearing in which senior
counsel was briefed to represent IPID.

114. The Chairman also requested that | provide the Commission with the
Settlement Agreement concluded with the Department pursuant to which | was
re-instated. | annex the settlement agreement hereto marked “HIK/W 15",

| know and understand the contents of this statement.
| have no objection on taking the prescribed Qath.

| consider the prescribed Oath to be binding on my conscience, so help me
God.

cmpmi—n

HUMBULANI INNOCENT KHUBA

The Deponent has acknowledged that he knows and understands the contents
of this affidavit, which was sworn to before me and the deponent’s signature
was placed thereon in my presence at Johannesburg on this the OGS day
of; MLEMBEET. 2019, the regulations contained in Government Notice No
R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19
August 1977, as amended, having been complied with.

SOUTH AFRICAN POLICE SERVICE
STATION COMMANDER

2019 -12- 0 6 COMMISSIONER OF OATHS
CLIENT SFRVI(‘IE CFNTRE

WLAN pof?’c SERVICE - FULL NAMES: Maiovuna m\.\’ﬁm_ R
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DESIGNATION:

ADDRESS:
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REPORT ON THE IPID INVESTIGATIONS REGARDING THE ILLEGAL RENDITIONS
OF ZIMBABWEAN NATIONALS
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GLOSSARY OF TERMS

Act - Independent Police Investigative Directorate Act 1 of 2011

Angus - Glen Angus

Baloyi - George Baloyi , Deputy Director of Public Prosecutions, North Gauteng
Brig — Designated Rank of Brigadier in the SAPS

Chauke - Advocate Chauke, DPP for South Gauteng

Criminal Procedure Act - Criminal Procedure Act No.51 of 1977

DDPP - Deputy Director of Public Prosecutions

Docket- Diepsloot 390/07/2012

DPCI - Directorate for Priority Crime Investigation

DPP - Director of Public Prosecutions

Dramat - Lieutenant- General Anwa Dramat

Dube - Gordon Dube

DZP - Dispensation for Zimbabwean Project

First Report - IPID Report dated 22 January 2015 signed by Khuba

IPID - Investigative Police Investlgative Directorate

Immigration Act - Immigration Act No.13 of 2002

Investigator ~ means a person appointed under Section 22 of the Act

Jawuke - Mr Petrus Jawuke

Jiba-Advocate Nomgcobo Jiba, Deputy National Director of Public Prosecutions
Khuba - Mr Innocent Khuba. '

Lt. Con -Designated rank of Lieutenant Colonel in the SAPS

Lt-Gen - Designated rank of Lieutenant General in the SAPS

Maj-Gen - Designated Rank of Major General in the SAPS

Maluleke - Captain Mashangu Lesley Maluleke

McBride ~ Robert McBride -Executive Director: IPID.

Moeletsi = Senior State Advocate at the NPA

Mosing - Senior State Advocate at the office of the NDPP (Head of Special
Projects Division) '

Moukangwe - Colonel Moukangwe

Mzinyathi - Director of Public Prosecutions- North Gauteng

National Prosecuting Authority Act - National Prosecuti ng Authority
Act No 32 of 1958

NDPP - Naticnal Director of Public Prosecutlons

NPA - National Prosecuting AZ:thority

Nyoni- Johnson Nyoni

1)
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Nxasana - Mxolisi Nxasana, Natlonal Director of Public Prosecutions

Prellminary Report- the preliminary report drafted by Khuba and submitted to
Mosing, dated 22 October 2013

Rendition - the illegal deportation of five Zimbabwean natlonals described at
2.2.5.1,2.2.5.2 and 2.2.5.3

SAPS - Bouth African Police Service

Second Report - the IPID Report dated 18 March 2014 signed by Khuba, Sesoko
and McBride

Selepe - W/O Selepe

Sesoko - Matthews Sesoko, Head of Investigations: IPID

Sibiya - Major- General Shadrack $ibiya.

Success Report - Consolidated success report addressed to Maj General Sibiya, Lt
Gen Dramat and Lt Gen Toka dated 4 February 2011.

TOMS ~ Tactical Operations Management Sectlon

TRT - Tactical Response Team

Werksmans ~ Werksmans Attorneys

W/O - Designated Rank of Warrant Officar in the SAPS
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2 INTRODUCTION

The offices of Werksmans have been mandated by the Honourable Minister of

Police, Mr Nathi Nhleko, to conduct an Investigation into the reports submitted by
IPID which deal with the Rendition.

2.1 Terms of reference for the investigation

In conducting the aforesaid Investigation, the Minister has provided
Wetksmans with the following terms of reference:

“5. Your terms of reference in the investigation are the following:

5.1 who and under what circumstances was the original report aftered
or how the Second Report came about with both reports signed by the
same person; i.e Mr Khuba;

5.2 whether any misconduct or offence has been committed and if so
by whom?;

5.3 whether there is prima facie evidence of misconduct and criminal
fiability by Lleutenant-Dramat; Major-Sibiya; and any other officers
mentioned in the original report.;

5.4 the circumstances under which report and the docket handed in the
NPA and what happened to the docket whilst In the NPA’s possession;

5.5 any other matter that might come to your attention during the
investigation which refevant to your conclusions and findings."

2.2 Factual background of the rendition

2.2.1 Based on an evaluation of the First and Second Reports as well as the
documents and evidence before us, we have summarised the sequence of
events of the Rendition as set out below.
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2.2.2 During the perlod November 2010 untl] January 2011, a number of
Zimbabwean natlonals were arrested by SAPS together with Zimbabwean
police officials. The arrest of these individuals was explained by the DPCI,
In response to a parliamentary question posed by a member of the
Congress of the People. The DPCI, through Dramat, advised parliament
that the individuals in question were deported as illegal immigrants and
had heen arrested on suspicion of having committed or been involved in
certain crimes, such as ATM bombings. The DPCI in its parifiamentary
response, further stated that when it came to light that the arrested
individuals could not be linked to specific crimes, the individuals were
deported to Zimbabwe.

2.2.3 From the documentation provided for our review, it appears that The
DPCI was aware that the response to the parllamentary question was not
factually correct. It is our view that they deliberately misled parliament in
this regard.

2.2.4 The circumstances surrounding the arrests appeared to be questionable
and ralsed a number of legal conslderations relating to, inter alia, the
lawfulness of the process followed by the SAPS in deporting the relevant
Zimbabwean nationals.

2.2.5 The arrests of the five Zimbabwean nationals was effected in three stages
which will be summarised briefly, below.

2.2.51 The first operation

2.2.51.1 The first operation relating to the arrest of Zimbabwean
nationals .took place on 5 November 2010 where four
Zimbabwean nationals (Dumisani Witness Ndeya, Nelson
Ndiovu, Maghawe Sibanda and Shepard Tshuma) were arrested
in Diepsloot and detained in the Otrlando police station in
Soweto. The reasons stated for their detention was that they
were illegal immigrants. The operation was conducted by the
DPCT head office and DPCI provincial office (TOMS). It is
alleged that DPCI and TOMS wete accompanied by two
Zimbabwean police officers. The members of the operation

v e
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were Informed during a parllamentary briefing meeting that
they were tracing suspects involved in a robbery committed in
Zimbabwe during which a Zimbabwean police superintendent
was fatally shot.

2.2.51.2 After the four Zimbabwean nationals referred to in 2.2.5,1.1
were booked Into Orlando police station, Dumisani Witness
Ndeya was booked out of Orlando police station in order to
assist the SAPS with the tracing of a certain individual named
John. John could not be traced and Dumisani Witness Ndeya
was returned to Orfando police station. The four Zimbabwean
nationals were detained over the weekend as illegal immigrants
and on the morning of 8 Navember 2010 they were booked out
of Orlando police station by Maluleke. Maluleke indicated at this
time that the Zimbabwean nationals were to be transported to
Beltbridge border post. Two of the Zimbabwean nationals were
released and the remaining two were transported to Beitbridge
border post and handed over to a contingent of Zimbabwean
police.

2.2.5.1.3 The clrcumstances under which the Zimbabwean nationals were
deported, is circumspect. The docket which was used during
the deportation did not belong to the Department of Home
Affairs, as it is required to in the case of deportations. Although
there were documents which were presented as being
documents issued under the auspices of the Department of
Home Affairs in order to authorise the deportation, it appears
from an analysis of such documentation by an expert in this
regard, that the documents which purported to be issued by
the Department of Home Affiars, were forged.

2.2.5.1.4 Maghawe Sibanda was later released by Zimhabwean police
after allegedly spending eleven days in custody and being
tortured. Dumisani Witness Ndeya died while in the custody of
the Zimbabwean police.
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2.2.5.2 Second operation

2.2.52.1 A second operation was conducted on or about
22 November 2010 by the same police units which conducted
the first operation. In this second operation, Prichard Chuma
was arrested in Diepsloot and detained at Alexandra police
station under a Zimbabwean police referance number, being
Bulawayo case number; 1337/11 and was booked out on
23 November 2010 and taken to Silverton police station.

2.2.52.2 It would appear that on 24 November 2010 W/O Selepe of the
Gauteng TOMS unlt of the DPCI, on instruction by Maluleke,
booked out Prichard Chuma from Silverton police station and
transported him to Beitbridge border post, accompanied by
Maluleke, where Prichard Chuma was handed to Zimbabwean
police,

2.25.2.3 Prichard Chuma was never seen again. It is presumed that he
also died in Zimbabwe under police custody.

2.2.5.3 Third operation

2.2,5.3.1 | Maluleke conducted this part of the operation with the
assistance of the CIG (Crime Intelligence Gathering) members
of Pretoria. Gordon Dube {"Dube"), a Zimbabwean national
was arrested In conjunction with two other individuals. Dube
had a number of criminal cases pending against him. During
the arrest, which tock pilace in Dlepsioot on or about
11 January 2011, Dube was shot and injured.

2,2.5.3.2 Due to the fact that Dube was being treated at hospital instead
of being held at Wierdabrug police station, he did not appear in
court with the two other individuais who were arrested with
him, He was, however, due to appear in court on
28 January 2011.

i/
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Dube did not appear in court as he was booked out of hospital
on Maluleke's instructions. At the same time, Maluleke retrieved
the gun that was found in Dube's possession when he was
arrested from Weirdabrug police station. The same gun was
allegedly used in the robbery in Zimbabwe referred to at
2.2,5.1,1 which resulted in the death of the Zimbabwean
superintendent.

Maluleke informed the Investigating officer, Lean Meyer, that
Dube would be dealt with through immigration channels.
Maluleke then transported Dube to Beitbridge and Dube never
returned to South Africa.

Maluleke once again enlisted the services of CIG in order to
trace an additional Zimbabwean national, Johnson Nyoni
("Nyoni"). Nyoni was traced in Diepsloot and arrested by the
CIG members and the TRT unit of the Johannesburg Central
police station, on 26 January 2011.

Nyonl was taken to the DPCI head office where the members
who participated in the arrest of Nyoni were congratulated by
Dramat. Photographs depicting the members involved in the
arrest, Nyoni, two Zimbabwean police members and their
vehicle, and the gun retrieved from Dube's possession, were
taken by a third Zimbabwean police officer.

Nyonl was thereafter booked out on 28 January 2011 by
Maluleke and taken, together with Dube, to Beitbridge border
post. The entry in the registers at the relevant police station
reflect that Nyoni was booked out for the purpose of extradition
to Zimbabwe through the Beitbridge border post. Nyoni was
killed while in the custody of the Zimbabwean police.

e
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Relevant legislation

In conducting our Investigation and for the purposes of drawing any legal
conclusions, we have considered the following pieces of relevant South
African legislation:

Immiaration Act

The deportation of a fugitive must be dealt with in terms of an
extradltion agreement between South Afiica and the country of
nationality of the fugitive. If no such extradition agreement
exists and the Individual is an lllegal; immigrant, the
Immigration Act applies.

In the circumstance, there is no extradition agreement between
Zimbabwe and South Africa. Notwithstanding that there exists
an organisation formed in Zimbabwe in order to facilitate
international police cooperation (namely, Southern African
Regional Police Chiefs Co-operation Organisation) this
organisation does not govern the deportation of Zimbabwean
nationals who are illegal Immlgrants in South Africa. As such,
the Immigration Act governs the deportation of Zimbabwean
nationals who are illegal immigrants in South Africa,

The process which is required to be followed in deporting ‘an
illegal immigrant is governed by Section 34 of the Immigration
Act. In terms of the aforementioned Section -

"34(1) Without the need for & warrant, an [mmigration
officer [our emphasis] may arrest an illegal foreigner
or cause him or her to be arrested, and shall,
irrespective of whether such foreigner is arrested,
deport him or her or cause him or her to be deported
and may, pending his or her deportation, detain him
or her or cause him or her to be detained in a manner
and at a place determined by the Director-General,
provided that the foreigner concerned -
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(a}  shall be notified in writing of the decision to
deport him or her and of his or her right to
appeal such decision in terms of this Act;

(b)  may at any time request any officer attending
to him or her that his or her detention for the
purpose of deportation be confirmed by
warrant of a Cotirt, which, if not issued within
48 hours of such request, shall cause the
immediate release of such foreigner;

{c) shall be informed upon arrest or immediately
thereafter of the rights set out in the
preceding two paragraphs, when possible,
practicable and available in a fanguage that he
or she understands;

(d) may not be held in detention for longer than 30
calendar days without a warrant of a Court
which on good and reasonable grounds may
extend such detention for an adequate period
not exceeding 90 calendar days, and

(e) shall be held in detention in compliance with
minimum prescribed standards protecting his or
her dignity and refevant human rights.”

2.3.1.14 It is evident from the above that an jmmigration officer is
mandated to follow a particular process when dealing with
itlegal immigrants.
2.3.1.1.5 The Immigration Act defines 'Immigration officer' to mean -
"an officar appointed by the Director-General to perform

the functions of either the permitting office, port of entry
or inspectorate as contemplated in the [Immigration] Act.”
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2.3.1,1.6 None of the police officers Involved in the Rendltion are or
were, at the tlme, immigration officers in terms of the
Immigration Act and as such, none of these persons were

legally authorised to conduct a deportation of any Zimbabwean
nationals.

2.3.1.1.7 The Immigration Act further provides in terms of Section 49
that-

(2) Anyone who knowingly assists a person to enter or
remain in, or depart four emphasis] from the
Republic In contravention of this Act, shall be guilty
of an offence and liable on conviction to a fine or to
imprisonment not exceeding five years;

(7) Anyone participating in a conspiracy of two or more
persons  fo conduct an activity Intended to
contravene this Act, shall be guilty of an offence and
liable on conviction to a fine or to imprisonment not
exceeding seven years: Provided that if part of such
activity is conducted or intended to be conducted in a
foreign country, the offence shalf be punishable by
imprisonment not exceeding eight years without the
option of a fine.

(8) Anyone who wilfully or through gross negligence
produces a false certification contemplated hy this
Act, shall be guilty of an offence and Jiable on
conviction to a fine or to imprisonment not exceeding
three years.

(9) Anyone, other than a duly authorised public servant,
who manufactures or provides or causes the
manufactutring or provision of a document purporting
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to be @ document issued or administered by the
Department, shall be gulity of an offence and liable
on conviction to imprisonment not exceeding 10
years without the option of a fine. *

It is evident that the procedure to be followed in respect of
deporting an illegal immigrant is governed by the Immigration
Act. The fact that the Immigration Act was not complied with in

the Rendition, was part of the impetus giving rise to an
investigation of the Rendition.

It is further evident that a deliberate contravention of the

Immigration Act is a crime, subject to the penalties stipulated
in the Immigration Act.

As already stated above, the Immigration Act was contravened
during the Rendition.

The Act

The objectives of the Act are set out in Secticn 2 of the Act
which provides-

“(a) to give effect to the provision of Segtion 206(6) of

(0)

{c)

(d)

the Constitution establishing and assigning functions
to the Directorate on national and provincial level;

to ensure intlependent oversight of the South African
Police Service and Municipal Police Services;

to align provincial strategic objectives with that of
the national office to enhance the functioning of the
Directorate;

to provide for independent and impartial
investigation of identified criminal offenices allegedly
committed by members of the South African Police
Service and Municipal Police Services;

d
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(e) to make disciplinary recommendations in respect of
members of the South African Police Service and
Municipal  Police Services resulting from
investigations conducted by the Directorate;

(f) te provide for close co-operation between the
Directorate and the Secretariat; and

(9) to enhance accountability and transparency by the
South African Police Service and Municipal Police
Services In accordance with the principles of the
Constitution.”

2.3.1.2.2 Regulation 5(1) to the Act states:
"after colfecting all evidence, statements and technical or

expert reports, If applicable, it a r on._th
investigation of the offence to the Executive Director or

the refevant provincial head, as the case may be,

containing recomumendations regarding  further action,
which may include disciplinary measures to be taken

against @ member of the South African Police Service or
the Municipal Police Service or ¢ritninal prosecution of such
member.” fown emphasis]

2.3.1.3 From a reading of the Act, and the above regulation, It is evident
that both criminal and disciplinary recommendations may be made
in relation to the conduct of members of SAPS and its directorates.
This Includes the DPCI as a directorate within SAPS. In addition, it
appears that in terms of the regulations, the Investigator must
submit a report on the investigation of the offence to the executive
director of IPID.

14




2.3.1.4

2.3.1.5

2,3.1.5.1

2.3.1.5.1.1

2.3.1.5.1.2

2.3.1.5.2

2.3.1.5.2.1

2,3.1.5.2.2

2,3.1.5.3

2.3.1.5.31

2.3.1.5.3.1.1

Y6-HIK-SUP-040

w

Relevant crimes and elements of such crimes
The criminal offences referred to below are not statutorily defined

but are understood in common law to constitute the conduct set out
below.

Kidnapping:
Kidnapping is defined as the unlawful and Iintentional
deprivation of a person’'s liberty of movement and / or his

or her custodians, of their controi.

Elements of the Crime: (1) Unlawful, (2} deprivation of
liberty or of custody, (3) of a person and (4) intention.*

Murder:

Murder is defined as the unlawful and intentional causing
‘of the death of another human being.?

Elements of the Crime: (1) Causing the death {2) of
another person {3) unlawfully and (4) intentionally.

Assault:?®

Assault is defined as any unlawful and intentional act or
omission:

which resuits in another person's bodily integrity
being directly or Indirectly impaired; or

11, Burchell "Principles of Criminal Law' 2013

2 CR. Snyman * Criminal Law* 2008

3 8pe footnote 1
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which inspires a bellef in another person that such
impairment of her bodlly integrity is immediately to
take place.

Elements of the Crime: (1) conduct which results In
another person's bodlly Integtity being impalred (2)
unlawfulness (3) Intention.

Forgery and Uttering:

Forgery and Uttering is defined as unlawfully making, with
Intent to defraud, a false document which causes actual or
potential prejudice to another.

Elements of the Crime: (1) Unlawfulness (2) document
(3) false and (4) (intention)*,

Fraud:

Fraud is defined as unlawfully making, with the intent to
defraud, a misrepresentation which causes actual
prejudice or which is potentially prejudicial to another.

Flements of the Crime: (1) Unlawfulness (2) intention
(3) misrepresentation (4) prejudice®.

Defeating the ends of justice or obstructing the
administration of justice:®

Defeating the ends of justice is defined as unlawfully and
Intentionally engaging in conduct which defeats the course or
administration of justice.

4 Ibig at p733
5 1bid at p721
® Ibid 832
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2.3.1.5.8 Elements of the crime: (a) Conduct (b) which amounts to
defeating or obstructing (c) the course or administration of
justice and which takes place (d) unlawfully and (e)

intentionally.
2.4 Methodology in conducting the investigation
2.4.1 In conducting the investigation and preparing this report we have-
2.4.1.1 had access to and have considered the First and Second Reports;
24.1.2 interviewed the following people:
2.4.1,2.1 Khuba;
24.1.2.2 Moukangwe;
2.4.1.2.3 Angus;
2.4.1.2.4 Sesgko;
24.1.2,5 Mosing;
2.4.1.2.6 Mzinyathi;
2.4.1.2.7 Baloyi;
2.4.1.2.8 Chauke;
2.4.1.2.9 McBride;
2.4.1.2.10 Jiba,

and
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we have had access to and have considered the documentation
listed in annexure A attached hereto,

For ease of reference, we have divided the report into separate sectlons
as follows-

Section A: Circumstances surrounding the compiling of each report;
Section B: Deletion of evidence from the First Report:
Section C: Analysis and findings; and

Sectlon D: Recommendations.

18
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3 SECTION A: CIRCUMSTANCES SURROUNDING THE COMPILING OF EACH

REPORT

3.1 Section Al: First Report

3.1.1

3.1.1.1

3.1.1.2

3.1.2

3.1.3

3.1.4

At the outset, it Is critical to mention that prior to Khuba conducting any
Investigations into the Renditlon, there were two investigations into the
Rendition that had already been undertaken, as follows ~

the DPCI had conducted and concluded an interna! investigation Into
the Rendition, in terms of which the DPCI members involved in the
Renditlon were exonerated from any wrongdolng in the
Rendition; and

a member of Crime Intelligence, Moukangwe, had commenced an
investigation into the Rendition. According to the investigation
conducted under the auspices of Crime Intelligence was never
concluded, instead it was done jointly with IPID.

The First Report was complled by Khuba with the assistance of
Moukangwe and the guidance of Mosing and Moeletsi. In this section we
elucidate the circumstances under which this report was produced by
Khuba and Moukangwe. Our explanation of the clrcumstances under
which this report was produced is based on the interviews conducted with
Khuba, Moukangwe and Mosing.

It is important to state that the Special Projects Division In the office of
the NDPP was tasked to provide guidance to Khuba and Moukangwe
during the course of their investigation, The Special Projects Division is
headed by Mosing assisted by Moeletsi. The role of Mosing and Moeletsi
was never to make a decision on whether to prosecute or not.

On 23 October 2012 Khuba received a docket from Sesoko and an
appointment letter to conduct an investigation of all cases of alleged
assault in relation to Sibiya. Upon perusal of the docket of Diepsloot
390/07/2012 he discovered that the DPCI had received a complaint
relating to the Rendition.
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3.1.5 In light of the above, Khuba was instructed by the former Acting
Executive Director of IPID Koekie Mbeki to conduct an investigation into
the Rendition. He was further instructed to liaise with Moukangwe so that
the latter could assist him to conduct the investigation.

3.1,6 Khuba briefed Moukangwe on the intended investigation and it was
agreed that Moukangwe will assist Khuba in conducting the investigation
into the Rendition. What was further agreed was that Moukangwe's name
would not appear In the report once the investigation Is finalised as the
investigation was commissioned by IPID and Moukangwe was employed
at Crime Intelligence. '

3.1.7 Khuba began his Investigation by interviewing certain members of the
Department of Home Affairs. At this stage the docket already had
statements cbtained from the TOMS, Crime Intelligence and the
Zimbabwean nationals who had been subject to the Rendition,

3.1.8 Subsequently, on 7 March 2013, Khuba visited the office Dramat.
Moukangwe was a party to this meeting as well. At this meeting, Dramat
stated that he did not recall meeting with the Zimbabwean Police. Khuba
requested certain documents, including statements and documents
related to the internal ihvestigation into the Rendition conducted by DPCI,
from Dramat. Dramat instructed Khuba that such request be made in
writing.

3.1.9 When Khuba was finally provided with the requested documents, it
appeared as If the statements provided recorded that the internal
investigation conducted by DPCI was conducted properly and that
everything was in order. Khuba, however, was unconvinced as to the
correctness of the statement of a particular individual, being Madilonga,
which statement was signed but not commissioned. Khuba met with
Madilonga who provided a new statement detailing the actual events
regarding his Involvernent in the Rendition.

3.1.10 Khuba conducted further Investigations relating to the passage of
individuals through the Beitbridge border post on the dates relevant to
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the Rendition. In addition, Khuba spoke to Leonie Verster who was
Maluleke's supervisor. lLeonie Verster indicated that Maluleke did not
respact the chain of command and would communicate directly with
Sibiya. Leonie Verster also drew Khuba's attention to the success reporis
directed to Dramat, Lebeya, Hlatswayo and others. Khuba perused the
three success reports with which he had been provided and noted that
one report dealt with the deportation or the arrest of Ndeya, and others
that were connected relation to the murder of a Zimbabwean police
officer in Zimbabwe.

3.1.11 One success report recorded that the Zirnbabwean police came and met
with Dramat on 5 November 2010 and requested assistance. The success
report further recorded Maluleke's appointment to head the assignment
fo trace the Zimbabwean fugitives. Khuba obtained a laptop belonging to
Maluleke and found that the success reports were generated from this
laptop. The laptop also contained photographs of the operation as well as
correspondence to Zimbabwean police officers.

3.1.12 Khuba's Investigation continued. As part of the investigation, Khuba met
with members of crime intelligence. At their offices, Khuba noticed that
the photographs which he obtained from Maluleke's laptop relating to the
operation were posted on the office walls of some members of crime
intelligence. Khuba was Informed by a member of crime intelligence,
Mkasibe that during January 2011 when the arrests were completed, they
went to DPCI's offices and Dramat personally came to the offices at
House No. 3 and congratulated them for a job well done. According to
Mkasibe, Dramat requested that they not tell anyone about the details of
the operation. According to Khuba, Mkasibe confirmed that he has a
historical relationship with Dramat due to their mutual involvement in
Umkhonto We Sizwe,

3.1.13 Mkasibe's statement was corroborated by Mngwenya who confirmed that
Dramat addressed the officers and congratulated them; however,
Mngwenya did not mention Dramat telling them not to divuige the details
of the operation. In addition, a third officer, Mokgobu, stated that she
was out of the office at the time that Dramat attended to congratulate
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them; however, upon her return, she was informed that Dramat was
congratulating the officers at House No.3.

Subsequently there was a leak of information regarding the investigation
which was published In the Sunday times. At this time, Khuba and Mosing
began drafting questions to Dramat enquiring about Dramat's
involvement in the Renditlon.

Khuba also interviewed Maluleke speclfically regarding his promotion from
capfain to colonel. Khuba was not successful in obtaining the file
regarding Maluleke's promotion.

Khuba records that Dramat sent a report, in response to the
parliamentary question posed by a member of Congress of the People
{COPE) regarding the Rendition, explaining the circumstances of the
Rendition by stating that the Zimbabwean nationals were deported as
illegal immigrants. This caused Khuba to investigate the matter further.
He considered expense claims relating to the travelling to Beitbridge
border post, as well as cell phone and vehicle tracker records positioning
Maluleke, Makoe, Nkosl and constable Radebe at Diepsloot on the night of
the arrests.

Khuba then investigated the booking in and out of certain police stations
of the relevant Zimbabwean nationals following the arrests at Diepsloot.
Khuba then began finalising the report but did so in the absence of an
analysis of the cell phone records of Sibiya. Although Khuba was in
possession of cell phone records in relation to Sibiya, such cell phone
records had to be Interpreted by an expert.

According to Khuba, as he was conducting the investigation with
Moukangwe they would consult with Mosing and Moeletsi who were
providing guidance in the process regarding the evidence to be collected
in finalising the Investigation. At some stage during 2013, Mosing and
Moeletst advised Khuba and Moukangwe as to which Information in their
draft investigation report dated October 2013 needed to be added. This
information was the warning statements from Dramat, Sibiya, Maluleke,
Leonie Verster and analysis of cell phone records by an expert.
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3.1.19 Khuba advised that subsequent to the advice by Mosing and Moeietsi, he
and Moukangwe conducted further investigations to address the concerns
raised by Mosing and Moeletsi, According to Khuba all the individuals
mentioned above refused to provide warning statements.

3.1.20 In light of that which is stated in the preceding paragraph, Khuba and
Moukangwe finalised their investigation and provided a report with
recommendations, This report was submitted to Mosing and Moeletsi on
22 January 2014, This report, being the first report, was, in the opinion of
Moukangwe and Khuba, final. The recommendations made in this report
were that Dramat, Sibiya, Maluleke, Makoe, Radebe and Nkosi be
criminally charged with defeating the ends of justice and kidnapping.

3.1.21 According to Khuba, the First Report was submitted as a final report and
they expected the NPA to take further action as required by law, on the
basis of their recommendations set out therein.

3.1.22 In our interview with Moukangwe, Moukangwe corroborated Khuba's
version regarding his (Moukangwe's) Involvement in the investigation and
the compilation of the First Report.

3.1.23 Moukangwe explained why he, as a member of SAPS, was tasked with
conducting an investigation on behalf of IPID. In this regard he stated
that the majority of the work had already been done by Crime
Intelligence and that his superiors were of the view that he should assist
Khuba in finalising the investigation.

3.1.24 According to Moukangwe, when they (Moukangwe and Khuba) finalised
) the First Report on 22 January 2014, the only outstanding information
was the warning staterments from Dramat, Slbiya, Verster and Maluleke

who had all refused to provide these warning statements.

3.1.25 Moukangwe cotroborated Khuba's testimony that Dramat, Sibiya and
Maluleke had refused to provide warning statements when they
approached them pursuant to the advice of Mosing and Moeletsi:

23
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3.1.25.1.1 Dramat told them that he wants to involve his attorney and
would only give a statement after discussing same with his
attorney:

3.1.25.1.2 Slblya requested that he be sent questions and would

thereafier respond to such questions.

3.1.25.1.3 Maluleke refused and advised them that he will answer all the
questions in Court. Vester, who in their view was quite
knowledgeable on the operation, was also refusing to provide
them with a statement.

3.1.26 According to Moukangwe this was the only outstanding information in the
First Report and that in their view, nothing further could be done to
obtain this Information. As such, the First Report was not contemplated to
be subject to any further amendment or revision.

3.1.27 Moukangwe went on to say that the report on 22 January 2014 was final
as they could not force anyone to make statements or give evidence.

3.1.28 Moukangwe informed us that he does not know anything about the
Second Report and was not involved in the drafting of the said report.

3.1.29 Mosing corroborated Khuba and Moukangwe's evidence in relation to the
involvement of his office in the Investigation into Rendition. Mosing
explained that the Preliminary Report was prepared on 22 October 2013,
compiled by Khuba and Moukangwe and was presented to Mosing and
Moeletsi for consideration. This was a draft report. Mosing and Moeletsi
advised Khuba and Moukangwe to conduct further investigations.

3.1.30 On 12 November 2013 Mosing addressed an NPA internal memorandum
to Nxasana and Jiba updating them on the status of the investigation
conducted by IPID. Mosing attached the Preliminary Report to this
memorandum. In this memorandum Mosmg, inter alfa, summarised the
evidence gathered at that stage and stressed the need for further
investigation to be conducted in relation to certain aspects of the
investigation as per paragraph 5.6 of the Preliminary Report.

24
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3.1.31 We are not able to confirm as to whether or not Nxasana had ever
received a copy of the internal memorandum mentioned at 3.1,30 as he
has failed to respond to our requests to meet.

3.1.32 Paragraph 4 of Mosing's memorandum specifies the outstanding
investigations required at that stage to finalise the report. This includes-

3.1.32.1 the reports of analysis of cell phone records;

3.1.32.2 the report on analysls of vehicle tracking information of the
members involved during the operations and;

3.1.32.3 the statements from Dramat, Sibiya and Maluleke.

3.1.33 Khuba and Moukangwe continued with their investigation and requested
warning statements from the above individuals, all of which refused to
provide warning statements. The Investigators thereafter obtained the
analysis of cell phone records and finalised their report.

3.1.34 On 22 January 2014 Khuba met with Mosing and Moeletsi to submit the
report as a final report. According to Mosing, Khuba and Moukangwe felt
that they had now completed their work and that is was up to Nxasana to
make a decision on the merits of the case,

3.1.35 Mosing advised Khuba to include his (Khuba's) statement as the
investigator in order to explain how he conducted the investigation. This
was the only outstanding statement in the report of 22 January 2014.
Mosing further advised us that two days after 22 January 2014, Khuba
included his statement into the report and subsequently signed same.
Khuba did not change the date of the report to signal the exact date that
the report was signed. The First Report was complete and submitted to
Mosing for further action,

3.1.36 On 13 February 2014, Mosing addressed an internal memorandum to Jiba
and Chauke, Indicating that the Investigations have been finalised and
that the report from IPID has been submiltted for the purposes of
considering the merits of the case., The First Report was attached to this
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memorandum. Mosing further stated that the docket comprising of twe
lever arch files, together with other files containing the call phone data
and evidence obtained from a computer belonging to the DPCI, was also
enclosed.

3.1.37 Jiba confirmed that the internal memorandum was drafted on her advice
and she confirmed receipt of both internal memorandums (being the
memorandums mentioned at 3.1.30 and 3.1.36) from Mosing.

3.1.38 After the docket was sent to Chauke, Chauke handed the docket to Adv.
Van Zyl. On 7 March 2014, Khuba accompanied by Angus removed the
docket form the possession of Adv. Van Zyl.

3.1.1 The First Report contains, inter alia, a summary of the material
statements provided by the Individuals interviewed during the
investigation as well as an analysis of the evldence. This First Report
recommends that Dramat, Sibiya, Maluleke, Radebe, Nkosi and Makoe be
prosecuted for their involvernent In the Rendition, specifically in relation
to the crimes of kidnapping and defeating the ends of justice. The report
further recommends that Maluleke, Radebe, Nkosi and Makoe be
prosecuted for assault and theft.

3.2 Saction A2: Second report
3.2.1 How the Second Report was compiled
3.2.1.1 Subsequent to the submission of the Flrst Report, on 3 March 2014,

McBride was appointed as executive director of IPID. At this stage,
McBride requested an update of all the high profile matters that
were being handled by IPID, including the Rendition.

3.2.1.2 As such, after McBride was appointed, Sesoko, McBride and Khuba
began working on the Second Report. This was doneg in the absence
of any consultations in this regard with Moukangwe and/or Mosing
who were both active in the investigation and the submission of the
First Report,

N



Y6-HIK-SUP-052

w

3,2.1.3 At the outset, we believe that it is Important for us to note that
although we make reference to the so-called Second Report, we are
of the view that this term is a misnomer, The Second Report is not
an additional report in the matter of the Rendition, nor does it
appear to be an update of the First Report, as implied by Khuba.

3.2.14 it is clear upon perusal of the First and Second Reports that the
Second Report is actually a version of the First Report which has
been altered by the deletion of certain evidence in order to arrive at
a conclusion which Is far removed from the conclusion of the First
Report. There appears to be no valid explanation for this deletion of
evidence, nor are we able to ascertain who is responsibie for such
deletions, even after having Interviewed each of Khuba, Sesoko and
McBride, being the co-signatories to the Second Report.

3,2.1.5 The First Report was drafted and submitted as set out in Section Al.
As mentioned previously, the Second Report differs from the First
Report in respect of the recommendations made by each report and
the summary of evidence contained In each report.

3.2.1.6 While the First Report was signed by Khuba, the Second Report was
signed by Khuba, McBride and Sesoko. It is the version of Khuba
that the submission of the Second Report was necessitated by two
things, namely the addition of new evidence and as a result of
discussions with Sesoko.

3.2.1.7 Both Moukangwe and Mosing confirm that even though they were
part of the investigation team in respect to the submission of the
First Report, they were not consulted in the decision to amend the
findings and recommendation of the First Report, which
subsequently resulted in the drafting of the Second Report.

3.2.1.8 The sequence of events which led to the issuing of a Second Report
are suspicious insofar as the dramatic change in the conclusion and
recommendations of each report does not appear to have been
occasioned by a substantial addition to the evidence, but instead,
seems to be occasioned by a deletion of evidence.
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3.2.1.9 Khuba states that he met with McBride in order to discuss his
investigation, however, prior to meeting with McBride, Khuba
provided Sesoko with an emall copy of his report to pass along to
McBride so that McBride would be able to prepare for the meeting
with Khuba. Although Sesoko confirms receipt of such email from
Khuba, he Is unclear of whether he provided McBride with a hard
copy or a soft copy of the report.

3.2,1.10 Notwithstanding that Khuba states that he emailed a copy of the
First Report to Sesoko for McBride's attention, and Sesoko confirms
that he provided the report to McBride, both Sesoko and McBride are
adamant in stating that they did not have knowledge of the First
Report. This version by McBride is contradicted by Khuba who states
that in his first meeting with McBride, it was evident from a
discussion regarding the Rendition, that McBride had had regard to
the First Report. :

3.2.1.11 According to Khuba on 5 March 2014, McBride met with Khuba. It
was evident from the discussions held between Khuba and McBride
during this meeting, that McBride had had regard to the First Report.
Subsequently Khuba briefed Sesoko on the matter,

3.2.1.12 The following day, being 6 March, Khuba met with McBride, Sesoko
and Angus. It is alleged that McBride requested Angus to review the
process of the investigation to ensure that the investigation had
been conducted appropriately. Angus, however, advised McBride
that he did not believe that it was appropriate for him to get
involved at that stage of the Investlgation. It was on this day that
McBride requested Khuba to retrieve the docket from the NPA and to
provide McBride with every document Khuba possessed regarding
this matter.

3.2.1.13 On 7 March 2014, Khuba attended at the offices of the DPP with
Angus and specifically to Advocate Van Zyl who was in possession of
the docket at the time. Khuba and Angus then removed the docket
from the possession of Advocate Van Zyl. During our intervigyw with
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Angus, he falled to disclose the fact that he attended at the offices of
the NPA with Khuba In order to retrleve the docket, When this issue
was subsequently raised with him, Angus states that he merely
signed for the docket in the capacity of witness but he was allegedly
not aware of the fact that he was signing for the removal of the
docket. This is directly contradicted by Khuba who states that Angus
was aware of the request by McBride for the docket to be retrieved,
attended at the NPA and spoke with Advocate Van Zyl directly
requesting the docket.

3.2.1.14 The first draft of the Second Report went to and fro amongst the
Khuba, Sesoke and McBride. Khuba states that at no stage did
McBride request that Khuba exonerate any particular individual in
the Second Report.

3.2.1.15 Khuba states that he signed the last page of the Second Report once '
It was finalised and did not initial each page; as such, he would be
incapable of knowing if any information was added or removed. He
The Second Report was then submitted, and dated 18 March 2014.

3.2.1.16 During our interview with Khuba, hls attention was drawn to the
discrepancies between the recommendation of the First Report and
the Second Report. Khuba's inltial explanation for certaln deletions
was related to the fact that an evaluation of the evidence in relation
to Sibiya and in conjunction with his discussions with Sesoko, it was
decided that it would not be possible to prove that Siblya was gullty
of assault beyond a reasonable doubt.

3.2.1.17 Khuba fater stated that he is strongly concerned about the removal
of certain information, specifically the deletion of evidence which
implicates Dramat. He states that the Second Report only went
through three hands, being the three co-signatories to the report,
including himself and that all that he did in respect of the report was
to add information which was outstanding at the time,

3.2.1.18 Khuba is not able to adequately address the issue as to why the
recommendation ln respect of Dramat was changed, when initially

W / 9
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the recommendation In the First Report was based on Dramat's
knowledge of the events and not his physical participation.

Khuba stressed that if there were changes to the First Report; he
had no way of knowing if the Second Report reflected such changes.
According to Khuba he did not check whether the final version of the
report was the same document that he emalled to Sesoko.

Furthermore according to Khuba, he signed the Second Report and
provided it to the other two co-signatories for signature after which,
he cannot advise as to how the report was presented to the NPA.

McBride's version Is that the only input he had into the Second
Report related to grammatical changes made by McBride and that he
did not see the First Report nor did he make substantlve changes.
This version is contradicted by Khuba who states that McBride had
seen the First Report and had given input into the report which was
not just grammatical.

According to McBride, he was provided with the Second Report which
was ailready signed by both Khuba and Sesoko.

As stated above, Sesoko alleges that he never had regard to the
First Report and was not responsible for the deletion of evidence.

As will be further elucidated in Section B, below, the First Report and
the Second Report differ in a number of aspects. In summary, the
most dramatic differences between the two reports are the
difference between the recommendations contained in each report,
While the First Report recommends that Dramat, Sibiya, Maluleke,
Radebe, Nkosi and Makoe be charged criminally for their
participation In the Rendition, the Second Report recommends that
only Maluleke bhe charged criminally for his participation in the
Rendition;.

while the Second Report contains summaries of the statements
glven by all the relevant individuals whose statemen ere

ﬁ/[ 30
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summarised in the First Report (but for the addition of
statements from Dramat, Siblya, Maluleke and Jennifer Irish
Qhobosheane), the manner in which certain statements are
summatised in the Second Report has been changed insofar as
the portions of certain statements and/or evidence and even
the analysis of findings which are reflected in the First Report,
have been altered to remove wording which implicates Dramat
as having knowledge of the Rendition..

3.2.1.24,2 although Khuba states that one of the reasons for the necessity
of drafting the Second Report Is the addition of new evidence, it
is clear from an analysis of both reports, that the only addition
to the Second Report relates to the addition of the statements
mentioned above, and the addition of the analysis of Dramat's
cell phone records. Other than the above, nothing additional
was added. More importantly, as noted above, is that certain
material portions of the individual statements found in the First
Report have been removed from the Second Report

3.2.1.25 Pertinent information relating to the analysls of cell phone records
has been removed and the records have been analysed In a way
which falls short of the scrutiny contalned in the First Report and
which is required in an investigation process.

3.2.2 How the docket was dealt with after the submission of the Second Report
3.2.2.1 On 18 June 2014 Advocate Van Zyl requested the docket from

Khuba telephonically. Khuba's response was that McBride had
instructed him to return the docket to the NDPP and that this had
been done.

3.2.2.2 Chauke addressed a letter on 3 July 2014 to Nxasana informing him
about the above sequence of events regarding the docket. The NDPP
responded to the letter on 20 August 2014 indicating that the NDPP
is in a process of considering the matter and that Advocate Chauke
may close his file.
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3.2.2.3 In December 2014, after the suspension of Dramat, according to
Chauke he received a call from the NDPP enquiring about the
Rendition matter and was Informed that Dramat had been
suspended. The NDPP requested Chauke to proceed with dealing
with the matter. Chauke advised the NDPP that he had since closed
his flle on the matter and was not dealing with it anymore.

3.2,2.4 Subsequently, on or about January 2015, the NDPP contacted
Mzinyathi and advised Mzinyathl that the NDPP had received the
docket from Chauke and that the matter fell under Mzinyathi's
Jurisdiction because Dilepsloot, wherein the arrests of the
Zimbabwean nationals took place, fell under the jurisdiction of the
North Gauteng DPP. According to McBride, it was IPID (and not
Chauke) that took the docket to the NDPP after McBride had signed
the Second Report on 9 April 2014,

3.2.2.5 Shortly after his return from leave on 13 January 2015, Mzinyathi
was furnished with the docket by the NDPP, At the time, Diepsioot
did not fall under the jurisdiction of Mzinyathi which the NDPP was
aware of. As such, this referring of the docket by the NDPP to
Mzinyathi amounted to a transfer of jurisdiction, in terms of
section 22(3) of the National Prosecui:lnugf-\uthorit‘,ﬁr Act, from one
DPP to another DPP,

3.2.2.6 Mzinyathi, together with Baloyi, perused the docket and engaged in
discussions amongst themselves. In addition, Baloyi engaged in
discussions with Khuba., Mzinyathi and Baloyl issued their
recommendation in respect of this matter on 13 March 2015, In light
of the transfer of jurisdiction mentioned at 3.2.2.5, the
‘recommendation’ made by Mzinyathi was a decision.

3.2.2.7 A decision as to whether or not to prosecute taken by a DPP is
subject to review only by the NDPP, in terms of section 22(2)(c) of
the National Prosecuting Authority Act. There is no authority in the
National Prosecuting Authority Act which allows a DPP to review a
decision taken by another DPP.
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3.2,.2.8 Subsequently, on 1 April 2015, Chauke recelved the docket from the
NDPP with a letter containing Mzinyathi's recommendations and was
requested to make a decision on this matter, This amounts to a
review of the decision taken by Mzinyathi which is contrary to the
provisions of section 22(2)(c) of the National Prosecuting Authority
Act.

\,\rl 33




Y6-HIK-SUP-059

W

4  SECTION B: DELETION OF EVIDENCE FROM THE FIRST REPORT

IPID REPORT 1

IPID REPORT 2

The statement of Madilonga states as follows In
the relevant paragraphs

"Superintendent Ncube told him that he was
going to Pretoria fo meet General Dramat. He
said to him that maybe he knew about the Chief
Superintendent who had been murdered, He said
that the suspects were in Gauteng and he had
organized with General Dramat to assist them in
tracing the suspects®.

"He will state that he tofd Superintendent Ncube
that he has to verify with his seniors about the
arrangements. He was given a number of General
Dramat by Superintendent Ncube. He called
Colonel Radzilani to verify the information but she
requested that he should call Brigadier Makushu
who was a Provincial Head Protection and Security
Services. He then called him on his cell phone and
explained to him that there are police from
Zimbabwe who are intending to have a meeting
with General Dramat, Brigadier Makushu told him
that he was not aware of the visit but if the people
are saying that they are going to meet the
Generai, he should call General Dramat directly.
He phoned General Dramat on his celf phone and

Page 9: statement of Richard Ndanduleni
Madilonga

The following paragraphs are contained in this
report in terms of Madilonga's statement:

""Superintendent Ncube told him that he was
going to Preforia to meet General Dramat. He
sald to him that maybe he knew about the Chief
Superintendent who had been murdered, He
sald that the suspectls were in Gauteng and he
had organized with General Dramat to assist
them in tracing the suspects”,

(The paragraph that follows the above
preceding paragraph has been deleted)

"For the period of two weeks, he never heard
anything from Superintendent Ncube and his
group. After two weeks he recejved & call from
Superintendent Ncube who told him that he was
in town and he wanted to say goodbye. He went
to town and met with them in front of Tops
bottle store, They bought liquor and they left to
the border. He did not escort them, they went
to the border and crossed to Zimbabwe"

The paragraph that begins with "He will state..”
from the first report is deleted in the second
report.
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he responded by saying that_he_js_aware of the

imbabwean police and he must: fet them "
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The relevant paragraph of the Success report
reads ayg follows :

“The report bears reference 14/02/01 and was
signed by Col Leonie Verster. Paragraph "Ai" of
the report states that on 05/11/2010, General
Dramat held a meeting with Zimbabwean police

3 | at DPCT offices about the Nationals who shot and f::
| killed one of their senior officers. Paragraph "3" |
| states that Captain Maluleke was tasked to trace
ggand arrest the sald Nationals. The report also |
| of Gordon Dube and
appreciation of TRT members and members of |

|| covers  the arrest

|| Crime Intelligence.”

In this report, this is what Is deleted:

‘The paragraph beginning with "The report bears
reference 14/02/01 .." from the first report is
.deleted In the second report.
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The quoted emall states the following :

“He sent emails circulating more than 20 photos
of both the suspects arrested and the members

involved in the operation. The_gmails were sent
ko the P at, Phumla, Zirmmbab

and members of Crime intelfigence”.

n Police

The same paragraph in this report does not
mention all the individuals to which the emails
were sent to, It reads:

He sent e-mails circulating more than 20 photos
of both the suspects arrested and the members

involved in the operation. He sent emajl to
&imbabwean police trying to find out how they

travelled back home and that he is still tracing
the remaining suspects..."

The said letter states thus:

"Letter to stekeholders dated 20/08/2012:
The letter was generated the same day indicating
that fn August 2010 General Sibiva and Gene
Dramat went to Zimbabwe to discuss matters of
cooperation on cross border crimes. Geperal
Sibiya was appointed as the coordinator on the
cooperation issue befween two countries. Other
letters about the arrest of Zimbabwean national
in connection with the murder of Zimbabwean
police refers to the cooperation agreed during the
same meeting.

In this report, the names of the people invoivéd
in the cooperation with Zimbabwean Police are
no longer mentioned; The letter reads thus in
this report :

"Letter to stakeholders dated 20/08/2012:
The letter was generated the same day
indicating the trip to Zimbabwe to discuss
matters of cooperation on cross border crimes,"

»
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Towaras the end of this 'r‘)aragkaph; Maluleke
stated the following In a letter:

“In a letter routed to General Dramat he stated
that he went to Zimbabwe and conducted an
operation with Zimbabwean police at Moyo's
on 11/05/2011, Moye was
subsequently shot al transported to the border
with the help of Zimbabwean police”,

home village

;rhe letter referred to by Maluleke does not
disclose to whom the letter was addressed: In
this report, thls is what is stated:

" In_a_ lelter he states that he went to
Zimbabwe and conducted an operation with
Zimbabwean police at Moyo's home village on

11/05/2011

Evidence of Siblya's cell records show that he
communicates with officers involved including

Dramat, the analysis is put thus:

"Cell phone record of Major General Sibiya
(0725953168): Upon perusal of the cell phone
records it was discovered that Major General
Siblya communicated with officers who were
involved in the operation, e.g. Captain Maluleke
and sent more than 20 SMS te Major General
Dramat (0825515311). However Major General
Dramat never responded to the SMS, The same
automated SMS were sent to Lt General Lebeya
at 0825751899, These SMS were sent at various
milestone of the operation as deduced from
witnesses’ statements and documentary proofs.”

The analysis of Sibiya's cellular phone records
now only analyses Sibiya's presence at the
crime scene, not communicating with the
officers involved., the analysis is as follows In
this report:

“Findings

Major General Sibiya was never at the crimes
scenes or planning area as alleged by members
of Crime Intelfigence. ™
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Dramat's cellular phone records are not

scrutinised nor mentioned in this report

According to this report Dramat's entire cellular
phone record does not show any interaction
between him and the Zimbabwean police. The
findings are formulated thus :

"The entire cell phone record of Lt General
Dramat does show any interaction with the
Zimbabwean counterparts. However the fact
that Zimbabwean police might have entered the
country is confirmed by photographs but there .
is ho evidence that they were with Lt. General
Dramat. The photos show them with members
of the TRT, Captain Maluleke and members of
Crime Intelligence

Cell phone Records of Maluleke are analysed in
the following manner :

"Cell phone records of Captain "Cowboy"
Maluleke (08277295181 The
between Major General Sibiya and Captain
Maluleke was also found in a form of

interaction

received and outgoing calls. Captain Maluleke
also communicated .with General Dramat in
terms of outgoing SMS at a very important
mifestone of the operation, However General
Dramat never responded to the SMS which he
received from Captain Maluleke at 23:12:15 on
05/11/2010.

There is no analysis of Maluleke’s cell-phone
records, only that there is a prima facie case
against him

Cellular phone records of Col Neethling are
analysed thus in this report :

“Cell phone records of Lt Colonel Neethling
(0827787624): He was directly reporting to
Major General Sibiya. He contacted General
Sibiya telephonically and in his statement he
stated that he believed he reported the operation

There is no mention of this information and
statement by Neethling in this report.

)
X
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to Major General Sibiya”.

Telephone call made by Madilonga to Dramat, ;

"Cell Phone records of Lt Col Madilonga: He is

police officer who was posted at the border
during the operation. He assisted Captain
Maluleke to cross the border with the suspects.
He  contacted It Genera! Dramat when he

welcorme the Zimhabwean pofice the first time.

His celf phone records his interaction with

Captain

The report only tests the version of Madilonga
making contact with Maluleke, the version by
Madilonga in the first report that he contacted
Dramat is obliterated and not discussed in the
analysis.

e

This report does not contaln the cellular phone
records of these employees,

This report contains the cellular phone records
of the above employees:

" The record confirms that they were at the

[
scene even though the allegation of theft is not

corroborated”

i
!

Statement by Khuba explaining his findings,
the relevant deleted paragraph in the second
report is as follows

" On 28/01/2013 he was called by the former
Execulive Director who gave him the following
documenls stating that she received them from
the Secretary of Police,
Renditions dated
25/06/2012 accompanied by Warrants
Detention (BI-1725) for the following
Dumisani

report on lHlegal
of
Witness Ndeya, Shepard Chuma,
Nelson Ndlovu and three Notification of the
Deportation of an Illegal Foreigner (DNA-1689)
for Nelson Ndlovu, Shepherd Chums and

tl.4daghwawe Slhanda. The documents are file In
the docket as per A36. An enlarged copy of death
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certificate was made from a copy of Sunday
Times Newspaper he received from Brigadier
Zangwa dated 23/10/2011 titled " journey to
death in an unmarked car' and is filed as per
A35.

Analysis and Findings of Dramat's cell-phona
records is recorded by Khuba as such:

"Evaluatfon of the above findings: In the
entire cell phone records of Lt General Dramat
requested for the perfod 20/10/2010 to
28/02/2011, the number 0155346300 only
appears once which rules out any form of
cormmunication before 04/11/2010 and after the
said date. This supports his version that he called
Lt General Dramat in connection with the
Zimbabwean police.

Nothing is said about this issue

® Dramat
05/11/2010
planning the operation.

held a meeting
with Zimbabwean police
Khuba finds the

on

following in this respect :

"Evaluation of the above findings: The
success report signed by Leonie Verster was
traced to Lt Col Maluleke’s laptop as picked from
the retrieved deleted data. The report was
amended on 26/01/2011 and 31101/2011 before
it could be emailed to a female officer, Warrant
Officer Thabiso Mafatla on 09/02/2011 at 14h32.
There Is no material difference between the
document retrieved from the laptop and that
found at the Hawks offices during investigation.
This proves that Leonie Verster did not generate
success report but only signed the report drafted
by Captain Maluleke. The dste of the meeting

sDramat held a meeting on 05/11/2010
with Zimbabwean polica planning the
oparaiion

Khuba states the following in respect of this
allegation in this report:

"The success report that claim that LI General
Dramat had a meeting with the Zimbabwean
police lacks detail about the meeting itself.
There Is no indication of what was discussed
and who was part of the meeting. It is on that
basis that & prima facie case cannot be

premised on speculation, but need corroborated
facts".
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between Zimbabwean Police and General Dramat
which took place on 05/11/2010 coincide with
the date of the 4th of November 2010 which
according to cell phone records, General Dramat
was called at 20h56 by Lt Col Madilonga seeking
permission to allow Zimbabwean Police to enter
Into the country. Since the Zimbabwean Police
where at Bel Bridge between 20h00 and 21h00,
it Is logical that they arrived in Gauteng late at
night, leaving them with the, opportunity to have
the meeting with General Dramat in the morning
of the 5th of November 2010 as stated in the
Success Report.”

° Committed Government
into the Operation
Khuba makes the following finding :

Resources

‘Evaluation of the above findings: Despite
the fact that General

Dramat as an Accounting Officer did not sign any
claim of Maluleke,  delegating
responsibility to Major General Sibiva to assist

Captain

the Zimbabwean Pofice in tracing s wanted

suspects  Invariably  commit  government

resources into an unlawful operation that amount
to a criminal pifense

» Committed Government Resources
into the Operation

Nothing s said of this aspect

Congratulating the officers for the arrest of
John Nyoni .
Khuba makes the following finding in this regard:

"Evaluation of the above findings: Words of
appreciation from General Dramat show both
interest in the arrest of the Zimbabwean
Nationals and his knowledge of the operation. if
the operation was lawful he would not have

sCongratulating the officers for the arrest
of John Nyani.

Nothing Is sald about thls issue
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warned them not to tell anyone about it".

He received communication regarding
success reports and photos of the operation
through his personal assistant Phumla

"According to the information retrieved from the
seized laptop, Captain Maluleke sent e-mails Nothing Is said about this issue
circulating more than 20 photos of both the
suspects arrested and the members Involved in
the operation. The emnails where sent fo the PA
of General Dramat, Phumla, Zimbabwean Police
and members of Crime Intelfigence.

. He was kept informed of the
developments in the operations that led to
the arrest of wanted Zimbabwean
Nationals.

’ "The celf phone records of General Sibiya
shows 30 SMS sent to General Dramal at various
milestones of the operation. He also received an
SMS from Captain Maluieke shortly after the
arrest of Zimbabwean Nationals. He never
responded to any of the SMS which may suggest
that they were only informing him of the
progress”,

Report to parliament in response to the
allegation:

"A copy of the letter sent by Zimbabwean
authority to Col Ntenteni clearly mention the
names of people whom General Dramat in his
report to parliament stated that they were
deported for being illegal immigrants. The letter
clearly indicates that the suspects were wanted
for murdering Superintendent Chatikobo of
Bulawayo on 18th September 2010. It goes
further to state that there was
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Joined operation between South African Police
and Zimbabwean police to trace and arrest the

-: 2 meeting hald between IPID amlx
Dramat on 2013/063/07

"There Is evidence and witnesses corroborate
each other that General Sibiya was both at the
scene and planning venue. The meeting held
between IPID and General- Dramat on 201-
3/03/07 confirmed that General-Sibiya was
appointed to be the Head of TOMS which he
created to trace wanted suspects.

. Sibiya's presence at the scene

"Witness stated that he was seen during the
operation that took place on 22/11/2010 which
fed to the arrest of Prichard Chuma"

Cell phone Records Analysis

"In other operations cell phone record of Warrant
Officer Makoe, Captain Maluleke and Cof
Neethiing clearly show continuous contacts with
General Sibiya during and shortly after the
operation. Col Neethling also stated that he
should have reported progress to General Sibiya
during the operation. However the cell phone
records of General Sibiya does not place him at
the scenes and planning venues as claimed by
witnesses, It i5 also clear that some of the
witness clalm to have heard that General Sibiya
was In the car rather than seeing him personally”

® The meeting with Zimbabwean Police
for Cross-Border Crimes

K(I a4
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“The meeting held in Zimbabwe wherein General
Sibiya was appointed as a coordinator on
cooperation matters involving the two countries
suggests that the operation could not have been
done without his knowledge more so because his
Gauteng Team was involved in the operation.
However this inference cannot provide prima
facie case that he was involved "

IRecommendations

&

ased on the ava) able evidence, the

Independent Police Investigative Directorate

recommends that Lt General Dramat, Major

General Sibiva, Lt Col M Maiuleke, Constable

Radebe, Captain S E Nkosi and Warrant Officer

Makoe be charged criminally for;

s Kidnapping

¢ Defeating the ends of justice,

* Assauft and theft (only applicable
to Captain M L Maluleke, Warrant
Office Makoe, Constable P M
Radebe and Captain S F Nkosi)

the“ available eifidence, the
Independent Follce Investigative Directorate
recommends that no charges should be brought
against It General Dramat and Major General
Sibiya. The investigation established that there
Is no prima fade case against them., However
with regard Lt Cot M Maluleke, there is & prima
facle case to sustain charges of kidnapping and

defeating the ends of justice”,

Based on
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5 SECTION C: ANALYSIS AND FINDINGS

For ease of reference in dealing with our analysis and findings, we will address each
question posed in our terms of reference, separately below. We will make our
recommendations in the context of an examination of the responses to each of the
questions.

5.1

by the same person; i.e Mr Khuba
5.1.1 Necessity of drafting the Secend Report

51.1.1 The First Report was drafted and signed by Khuba in the
clreumstances set out at Section Al.

51.1,2 The Second Report was drafted in the circumstances set out at A2
and signed by Khuba, Sesoko and McBride.

5.1.1.3 Khuba was the lead investigator in the Rendition matter. He was
assisted in conducting his investigation, by Moukangwe. During the
investigation process, Khuba liaised with Mosing and Moeletsi from
the NPA. Mosing cenfirms that when Khuba provided him with a
copy of the First Report dated 22 January 2014, Mosing reguested
that Khuba add a summary of his evidence. Khuba then attended to

adding his evidence and providing Maosing with a signed cépy of the
First Report.

5.1.1.4 Although the adding of Khuba's evidence was concluded a few days
after 22 January 2014, the date of the First Report reflected
22 January 2014 nonetheless. The submission of the First Report
was, in Mosing's mind a final submisston of the report. In support of
this varsion by Mosing, we have been provided with a memo
addressed to the NDPP following from the consideration by Mosing of
the First Report, wherein Mosing makes a recommendation to the
NDPP to take certain action in this matter. It would not follow for
Mosing to make such recommendation on the b of the First

]
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Report extant at that time if, in his opinlon, the investigation was
not complete and or the First Report was not final at that time.

5.1.1.5 As outlined In Sectlon A and B, above, it is apparent that the two
reports differ significantly in respect of the recommendations made
in gach report. During an interview with Khuba he alleged that the
Second Report was created as a result of two factors which
necessitated the drafting of a Second Report. These factors were:

5.1.1.5.1 the surfacing of new information, being information regarding
Siblya's cell phone analysils and a few outstanding
staternents; and

5.1.1.5.2 discussions between Khuba, McBride and Sesoko regarding the
analysis of the evidence,

5.1.1.6 We find it difficult to reconclle ourselves with the reasons given by
Khuba for the publication of the Second Report on the following
basis-

5.1.1.6.1 it is the version of both Moukangwe and Masing, that the

evidence regarding Sibiya's cell phone records were already
known to Khuba before the submission of the First Report. As
such, any additional analysis of the cell phone records, could
rnot add any material evidence to the report;

5.1.1.6.2 upon perusing the Second Report, there is no material
information which has in-fact heen added in respect of the ceil
phone analysis of Sibiya's phone records;

5.1,1.6.3 contrary to there being no material evidence relating to Sibiya's
cell phone records, in fact material evidence regarding Sibiya's
cell phone records (specifically evidence relating to the smses
sent by Sibiya to Dramat and others who were involved in the
operation) was deleted and did not appear in the Second
Report;
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5.1.1.6.4 the additional statements contained in the report, namely that
of Dramat, Sibiya, Maluleke and Jennifer Irish Qhobosheane, do
not contain material evidence which Is capable of justifying an
alteration in the conclusion of the report;

5.1.1.6.5 Khuba states that in discussions with Sesoko, his attention was
drawn to the fact that the evidence agalnst Sibiya may not
withstand scrutiny in court and that Dramat simply having
knowledge of the operation was not sufficient to implicate him
criminally. This version by Khuba is contradicted by Khuba
himself who states that he agrees that the knowledge of a
crime is sufficient. Furthermore Khuba's version s not
consistent In that Khuba himself drafted the First Report
recommending the prosecutlon of Dramat which report was
drafted with Input from Mosing and Moeletst, who had more
experience with the NPA itself, than Sesoko; and

5.1.1.6.6 as ah IPID investigator, Khuba would have to have a basic
understanding of the workings of the law and would have or
ought to have understood that his mandate is to investigate
and to report and not to assume the role of the court in
evaluating and testing evidence hypothetically.

5.1.1.7 Further to the above, both Angus, (who has substantial experience
as an investigator), and Mosing confirm that if a report is submitted
and new evidence comes to light subsequent to the submission of
such report, the report may be updated to include the additional
information. Any such update would not affect the status of the First
Report.

5.1.1.8 Should the actual reasons which necessitated the submission of the
Second Report be as Khuba stated (being to update the report with
new evidence) the logical conclusion would be that the
recommendations of the First Report would not be amended unless
the additional information was so material that it required the
alteration of a recommendation contained In the First rt.
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5.1.1.9 In our opinion, and for the reasons discussed above, the additional
information which according to Khuba necessitated the submission of
the Second Report, was not sufficient or material and therefore did
not require a change in the outcome of the report.

5.1.1,10 In light of the above, Khuba's alleged reasons for publishing the
Second Report do not seem to be completely truthful.

5.1.2 j ancies een two rts

5.1.2.1 The following materia} discrepancies are noted between the first and
Second Reports~

51.2.1.1 Portions of the statements of individuals who Implicate
Dramat's involvement in the Rendition, which appear in the
First Report, have been deleted in the Second Report;

5.1.2.1.2 the summary of evidence relating to the cell phone records of
individuals has been altered to leave out information of
evidentiary value;

5.1.2.1.3 the analysis and findings of the Second Report have been
altered and truncated to no longer evaluate the evidence
against Dramat which alteration coincides with the deletion of
Information implicating  Dramat, in the  individual
statements; and

51.2.1.4 the recommendation in the Second Report has changed
drastically, from recommending the prosecution of Dramat,
Sibiya, Maluleke, Radebe, Nkosi and Makoe In the First Report,
to no longer recommending the prosecution of the aforesaid
individuals other than Maluleke,

5.1.2.2 The discrepancies listad above, and specifically the removal of
pertinent evidence, is not justlfied in any way and appears to be
effected in order to justify the conclusion that Dramat hould not be
prosecuted for his involvemnent In the Rendition.
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Explanation for the discrepancies

We have interviewed each of the co-signatorles of the Second Report
and none of the co-signatories have been able to offer a valid
explanation for the discrepancies listed above.

For ease of reference, we will address the responses of each of the
three co-signatories separately below.

Khubg

Before the discrepancies between the reports were drawn
to Khuba's attention, Khuba volunteered that he did not
initial each page of the report and is therefore unable to
determine if any information has been added or removed
in the Second Report,

According to Khuba, he simply signed the First Report and
provided Sesoko with a copy of the signed report and he is
not aware of how the signed Second Report was provided
to the NPA from that point.

Once the discrepancies had been drawn to Khuba's
attention, Khuba explained that the analysis of the cell
phone evidence had been changed In the Second Report in
order to summarise the evidence in a concise manner.

However, he was unable to explain any of the
discrepancies and he indicated that he was concerned by
the deletion of information In the summary of individual
statements,

Khuba states that he was not responsible for the deletions,
not is he able to indicate who was responsible for the
deletions.

vy
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5.1.3.2.1.6 On a weighing of the evidence before us and the
testimonies of each Individual interviewed, we accept
Khuba's version of events. This acceptance is not without
difficulty in light of Khuba's failure to explain the
discrepancies between the First and Second reports
considering fhat he Is the author of the First Report and
the co-author of the Second Report, as well as the fact
that Khuba failed to disclose information during his
interview with Werksmans, which information was relevant
to the investigation.

5.1.3.2.1.7 The aforementioned information relates to the complaint
made under sworn affldavits by Khuba and Viceroy Maoka
to the NDPP in respect of Baloyi. In their affidavits the
complainants state, inter alia, that Baloyi has falled to
uphold his initial consideration not to prosecute Dramat,
The purpose of this complaint is unclear and seems to
illustrate that Khuba misinterprets his role as Investigator
required to make recommendations in an investigation
report which is meant to be a tool to assist the NPA In
deciding whether or not to prosecute. This complaint
came to our attention through Baloyi and not Khuba
himself.

5.1.3.2.1.8 Additional information which Khuba failed to bring to our
attention, was that he sought the legal opinion of

Advocate Barry Roux, In relation to the Second Report.

51.3.2.2 Sesoko

5.1.3.2,2.1 Sesoko stated that he was never given the First Report,
hence the absence of his signature in that repott.

5.1.3.2.2,2 According to Sesoko, the only report he has ever seen is
the Second Report.
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5.1.3.2.2.3 This above version is contradicted by Khuba who states
that he emailed a copy of the First Report to Sesoko to be
provided to McBride before Khuba met with McBride.

5.1.3.2.2.4 It is -further contradicted by Sesokoe himself who
corroborates Khuba's version that he recelved an email
copy of the First Report from Khuba to provide to McBride.
Additionally, Moukangwe stated that Sesoko, Khuba and
himself attended at the offices of the NPA in order to
submit the First Report to the NPA,

5.1.3.2.2.5 Sesoko's version is that he is not aware of any
discrepancies or deletions in the Second Report, and that
his involvement In the drafting of the Second Report was
only supervisory and he never actually worked on the
report. This Is directly contradicted by Khuba's version
that he and Sesoko worked on the report together and
Sesoko gave substantial input in the alteration of the
recommendation on the basls of what could be proven in a
court,

5.1.3.2.2.8 It is clear from Sesoko's responses that Sesoko dld not
take us into his confidence and his reaction to questioning
in respect of the reports was a bare denial of any
meaningful involverment in the submission of the Second
Report, and any knowledge of the First Report.

5.1.3.2.3 McBride

5.1.3.2.3.1 McBride states that he had no input in the report other
than to make grammatical changes. Conveniently, it is not
possible to prove this with documentary evidence because
the manuscript changes made by McBride were destroyed
to prevent documents being leaked.

5.1.3,2.3.2 Notwithstanding that McBride vehemently confirms that he
stands by the recommaendation contained the Second
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Report, he admits that he did not read any of the aevidence
contained in the docket, nor did he have slght of the First
Report,

3.1.3.2.3.3 McBride's version of events is that he was provided with a
Second Report which had already been signed by Sesoko
and Khuba and that he then signed the Second Report
himself. McBride was allegedly not aware of the First
Report or any discrepancies in the reports and he did not
altow us to draw his attention to same.

5.1.3.2.3.4 McBride accepts that generally an investigation report Is
signed by the investigating officer. However, in relation to
the Second Report, McBride records his reason for signing
the report as that the matter involved two provinces,

5.1.3.2.3.5 It is difficult to accept McBride's version for a number of
reasons, including -

3.1.3.2.3.5.1 It Is highly unlikely that as an executive director of
IPID who requested an update on high profile matters
within a week of hils appointment, that McBride was
not aware of the First Repott;

5.1.3.2.3.5.2 Khuba states that upon first meeting with McBride on
6 March 2014, that it was evident from their
discussions that McBride had had regard to the First
Report;

5.1,3.2.3.5.3 McBride's version is contradicted by Khuba who
states that McBride's Input into the report went
beyend just grammatical changes:

5.1.3.2,3.5.4 in addition, the reason given by McBride for signing
the Second Report, being that the matter Involved
two provinces, Is contradicted by Khuba who stated
that this reason was never present him as being

" .
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the reason for signature of the report by McBride but
that McBride signed the Second Report as a result of
his participation therein;

McBride states that he is not aware of any deletions
In either report; nor was he interested in having his
attention drawn to same. Considering that McBride in
his capacity of executive director, Is In the centre of
the Rendition Investigation, it is perplexing as to why
he would not consider the discrepancies between the
First and Second Reports in order to be in a position
to address them:

McBride vehemently supports the conclusion in the
Second Report which he personally signed, without
having considered, on his own version, the contents
of the First Report and more importantly, the
evidence in the docket;

McBride's version that he did not have regard to the
evidence in the docket is contradicted by Khuba who
states that on 6 March 2014, a mere three days after
McBride's appointment, McBride requested that
Khuba retrieve the docket from the NPA and provide
McBride with every document that Khuba had in
relation to the matter. Khuba furthermore confirms
that it was not necessary in his view for the docket to
be retrieved in order to add any evidence to it;

quite significantly, there are & number of
contradictions between the statement provided to
Werksmans by McBride, and the statement of facts
by McBride contained in a sworn affidavit by himself
relating to the Rendition. For instance, in his sworn
affidavit before the High Court of South Africa,
Gauteng Provincial Division -
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5.1.3.2.3.5.8.1 on page 9 and page 11 (paragraphs 24.1 and
27, respectively), of his affidavit, McBride makes
reference to the First Report as a "preliminary
draft of the report (of 22 January 2014)" and as
“the draft and leaked report’. Not only is this
contrary to his own version that he did not have
sight of the First Report, but referring to the
Flrst Report as a preliminary report s
contradicted by the testimony of Khuba {being
the actual author of the First Report) and Mosing
{being a member of the investigation team
Instrumental in submitting the First Report) who
state that the First Report was considered to be
final. Furthermore, as stated above, Angus
states that in his experience as an Investigator
of IPID, a preliminaty report does not contain
recommendations. This vlew by Angus is given
credence by the fact the Preliminary Report
which itself records that it is not a final report,
does not cantain recom mendations;

2.1.3.2.3,5.8.2 at page 10 (paragraph 24.2) of his affidavit,
McBride states that "the provisional findings and
recommendations were found to be
unsustainable on the evidence and were,
accordingly, not included in the final
investigation Report (of 18 March 2014)". This is
a further contradiction to the version put forth to
Werksmans by McBride who stated that he did
not have regard to the First Report, nor did he
have regard to the evidence contained in the
docket. As such, MeBride would not be abie to
pronounce on whether or not the findings of the
First Report were unsustainable on the evidence,
Additionally, it would be difficult for McBride to
draw such a conclusion if, as he stated, the only
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to grammatical changes and that he was
furthermore only provided with a copy of the
Second Report for signature once Khuba and
Sesoko had signed the report;

5.1.3.2.3.5.8.3 at page 22 (paragraph 51.2) of his affidavit,
McBride states "I want to make it abundantly
clear that the final report was the product of a
thorough Investigation process which included
taking into account all the evidence gathered
through the IPID Investigation and making
reasonable recommendations on the basis
thereof”. This statement appears to contradict
McBride's version that he did not have regard to
the evidence contained in the docket, and that
his involvement in the Second Report was
limited to grammatical changes and signature of
the Second Report;

5.1.3.2.3.5.8.4 on page 23 (at paragraph 51.5) of his affidavit,
McBride states that "The preliminary draft of the
IPID Investigation Report was also still subject
to consideration and review by Sesoko and
myself". This statement is contradicted by both
McBride and Sesoko. McBride stated that the
only input he had into the Second Report related
to grammatical changes and Sesoko sald that
his role was merely supervisory; and

5.1.3.2.3.5.8.5 a further and notable contradiction to McBride's
version as put forth to Werksmans, is found on
page 23 and 24 of his affidavit (paragraph 51.6)
wherein McBride states "The IPID investigation
was conducted in co-operation with Advocate
Anthony Mosing and Advocate Billy Moeletsi,
from the offices of the NDPP, both of whom were

involved with the IPID investigation inte the
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illegal rendition of Zimbabwean nationais, even
before a complalnt was lodged with IPID. They
remained in the investigation throughout, and
were provided with regular preliminary reports
by the investigating Officer, Mr. Khuba...". This
statement is contradicted by Mosing who states
that he was not involved in the submission
and/or drafting of the Second Report.

5.1.4 The analysis and findings have aiso been altered to remove an analysis of
evidence which may implicate Dramat and/or Sibiya. The alteration of the
recommendation seems to be a non sequitur in light of the fact that the
so-called additional information added to the Second Report does not
appear to be capable of justifying an altered conclusion.

5.1.5 In the absence of a valid explanation for the deletions by the
co-slgnatories, the only logical conclusion which can be drawn from the
circumstances detalled above, is that the Second Report was created for
the purpose of exonerating the high ranking officials, specifically Dramat
and Sibiya, who were implicated in the First Report.

5.1.6 It is difficult to ascertain who is responsible for the deletion of the
portions of the statements which appeared in the First Report and which
do not appear In the Second Report, It is evident to us that none of the
co-signatories to the report are being truthful in respect of thelr
involvement In the submission of the Second Report.

51.7 Each of the co-signatories to the Second Report deny effecting the
deletions. We are of the view that the deletion of material evidence which
is likely to affect the decision of the NPA in determining whether or not
certain individuafs should be prosecuted, is a criminal offence,
specifically, defeating the ends of justice or obstructing the administration

of justice.
5.2 Whether an scon or offence itted ifsob
whom? '

’ff\
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This question Is dealt with within our responses to 5.3 below.

5.3 ether there is prij faci wvid of misconduc nd criminal
iabilit euten -Dr i; Major-Sibiva: and a ther of rs
entio in th inal r

5.3.1 Lieutenant-General Anwa Dramat

5.3.1.1 In his statement, Khuba cites the reasoning for the publication of the

Second Report to be as a result of new evidence coming to light.
This evidence, according to Khuba, related to the cell phone records
of Sibiya as well as the discussions held amongst Sesoko, McBride
and himself.

5.3.1.2 Notwithstanding that the purported reasons for the publication of a
Second Report do not appear to relate to Dramat, it is clear from a
perusal of the First and Second Report, that a large volume of
information that relates to, and In fact incriminates, Dramat which
appeared in the First Report, has been removed from the Second
Report. These portions of the FIrst Report which were removed have
the effect of distancing Dramat insofar as his involvement with the
Rendltion is concerned.

5.3.1.3 Even If Khuba's version of events is to be accepted and the decision
was taken to change the recommendation in respect of Dramat due
to the view that there was not enough Infermation to prosecute
Dramat, thls still does not explain why information relating to
Dramat was deleted.

5.3.1.4 Khuba has not been able to provide us with a plausible explanation
for the removal of the information, nor are we able to draw any
inferences other than that the removal has been effected in order to
justify the failure of the Second Report to recommend Dramat be
prosecuted criminally, whereas the First Report made such a
recommendation. When Khuba was confronted with the totality of
the deletions during our interview with him, Khuba respon in part
with surprise and concern.
L
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5.3.1.5 Upon perusal of the First Report, and speclifically Khuba's anaiysis of
findings in respect of Dramat, we agree and support Khuba's
analysis of findings which resulted in the recommendation that
Dramat be criminally prosecuted. Without replicating the basis of
Khuba's findings, which is avallable In the First Report, we wili
summarise them briefly, below.

5.3.1.5.1 Dramat met with the Zimbabwean police prior to the
commengement of the gperation

5.3.1.5.1.1 Madilonga's statement reflects that he was stationed at
the border when Zimbabwean police officers attempted to
cross into South Africa for the purposes of meeting with
Dramat. Madilonga placed a call to Radzilani and Makushu,
who both corroborate this evidence, in order to verify the
averments by the Zimbabwean police. Madilonga was even
provided with Dramat's cell phone number by
Superintendent Ncube of the Zimbabwean police who
identifled himself to Madilonga as the leader of the group,
Madilonga contacted Dramat in order to confirm the
averment by the Zimbabwean police that they were going
to meet with Dramat, and according to Madilonga, Dramat
confirmed that he was aware of the Zimbabwean police's
presence and that Madilonga should let them cross the
border into South Africa.

5.3.1.5.1.2 In addition to the above, the success report dated
4 February 2011, addressed to, inter alla, Dramat and
sighed by Leonie Verster, records as its first point that on
5 November 2010, the Zimbabwean police visited the
office of DPCI and engaged in a meeting with Dramat
regarding Zimbabwean nationals who allegedly shot and
killed a senlor ZImbabwean police officer. The success
report furthermore gives information refating to the arrest
of two of the wanted Zimbabwean nationals. This success
report was addressed to Dramat and there is no record of
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Dramat contradicting any statement of fact within the
success report.

5.3.1.5.1.3 The above information should be viewed in the context of
the fact that, as mentloned in the summary of Khuba's
evidence above, in a meeting with Khuba and Moukangwe,
Dramat stated that he did not remember meeting with the
Zimbabwean police.

5.3.1.5.2 Dramat _received gcommunications during  and  after the
co sionin e Re
5.3.1.5.2.1 The cell phone records of Sibiya show that 30 smses were

sent to Dramat at various milestones in the operation.
Dramat also recelved an sms from Maluleke shortly after
the arrest of the Zimbabwean nationals. Although Dramat
never responded to these smses, when viewed in the
context of Dramat's meeting with the Zimbabwean police,
the success reports recelved after the operation and
Dramat's congratulating of the crime Intelligence officers,
the smses lead to the conclusion that Dramat was aware
of the operation as it happened.

5.3.1.5.2.2 In addition to the above, there is evidence that emails
circulating 20 photos of hoth the Zimbabwean nationals
and the police members involved in the operation, were
sent by Maluleke to Dramat's personal assistant. We
belleve that it is reasonable to deduce in the
circumstances, that these emails were brought to the
attention of Dramat through his personal assistant,

5.3.1.5.3 Dramat congratulated members of crime intelligence after
fols) n of th eratio

5.3.1.5.3.1 According to the testimony of Mkasibe and Mgwenya,

Dramat attended at the offices of the DPCI and thanked

the officers present for their participation { resting the
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Zimbabwean nationals. Mkasibe went further to state that
Dramat warned them not to tell anyone about the
operation. Mgwenya did not confirm Dramat's warning, It
is recorded that Mgwenya admitted to Khuba that he knew
Dramat from their mutual time in Umkhonto we Sizwe. In
addition, a third officer, Mokgobu, testifies that she was
not at the office when Dramat attended: however, upon
her return she was informed by her colleagues that
Dramat had attended in order to congratulate them on a
job well done.

5.3.1.5.4 ramat's t nt to in tional Commissioner of SA

5.3.1.5.4.1 According to the erstwhile Acting National Commissloner
of SAPS, Lieutenant General Mkhwanazi ("Mkhwanazi"),
in late 2011 news of the Rendition came to light. He
contacted Dramat who confirmed that members of his unit
transported the Zimbabwean nationals as illegal
immigrants, Mkhwanazi then summoned Dramat to his
office. Dramat arrived with Maluleke, Maluleke informed
Mkhwanazi that he was investigating a case of ATM
bombings which led him to the Zimbabwean nationals.
Once he realised that they were not linked to the ATM
bombing case, he decided to deport them after getting the
necessary documentation from Home Affairs. When
Mkhwanazl asked whether it was necessary to transport
Hegal immigrants, Dramat could offer no explanation.

5.3.1.5.4.2 Not only does the above display that Dramat had
knowledge of the events, but his failure to offer a valid
response to the question of whether it was necessaty to
transport the Zimbabwean nationals illustrates that either
Dramat did not exhibit the level of contro! and oversight
that he is required to by virtue of his position,
alternatively, Dramat was attempting to cover up the
Rendition operatlon as he was aware that it unlawful.
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5.3.1.6 In our view, the above information is sufficient to create a prima
facie Impression that Dramat Is gullty of both criminal and
disciplinary misconduct and that the circumstances surrounding his
involvement in the Rendition and the decision of whether or not to
prosecute Dramat, bears further consideratlon by the NPA.

5.3.2 Sibiya

5.3.2.1 We have perused and considered the contents of both the First and
Second Reports In order to establish whether there is prima facle
evidence of misconduct and potential criminal liability against Sibiya.
It is alleged that Sibiya, was involved in the operation of
5 November 2010 and well as the operation of 22/23 November
2010,

5.3.2.2 Siblya is the head of the TOMS unit, From our reading of the two
reports regarding TOMS, we have gathered that the main objective
with the establishment of TOMS was to fight priority crimes, this
includes Inter alia, combating armed robberies by dangerous
criminals, investigating and arresting those responsible for ATM
bombings.

53.2.3 Siblya states as follows:

"The reality of the matter is that the operation in question was
conducted under the auspices of DPCT National Head Office and they
requested the services of my team because of their training and
capacity”,

5.3.2.4 This revelation by Siblya confirms his knowledge of the operation
that led to the Rendition of Zimbabwean Nationals. He provided
TOMS personnel to assist DPCI National Head Office to carry out the
Rendition,

5.3.2.5 Furthermore, in terms our reading of the annexures and two reports,
Maluleke carried out the operation on instructions of his superiors.
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The Rendition was carriad out by the members of TOMS under the
leadership of the Maluleke. The First Report suggests that Sibiya not
only sanctioned the operation, but also that he actually participated
in the Rendition. Several statements and affidavits from various
witnesses confirming the participation of Sibiya in the Rendition
were obtained. We deal with these statements herein below for the
sake of completeness,

Bonganl Henry Yende whose statement is annexed as A4 to the
both reports, states:

"During October 2010 I was nominated to be part of the Task Team
called "TOMS". In full TOMS means Tactical Operations Management
Section led by Major Sibiya who s the Provincial Commander of
Hawks in Gauteng Provirice. The members of Crime Intelligence who
worked with me at the Task Team were W/0 Jawuke, W/O Ndobe
and Constable Campbell.

On 2010-11-05 In the evening I received a phene call from W/Q
Makwe of DPCI in Gauteng who was also part of the Task Team
"TOMS" that Major General wanted us to meet at Fourways to go

.....

At our arrival at Fourways Shopping Centre W/0 Makwe introduced
two African Males as our police counterparts from Zimbabwe Police.

At the time W/O Makwe introduced the two policemen from
Zimbabwe, I realised that the Colonel that was killed was from
Zimbabwe and not from South African Police. W/Q Makwe informed
us that the two police officers came to us via the office of Drarat
who is National Head of DPCI. Maj Sibiya was sitting In a navy BMW
vehicle busy on his cefl phone and I could not greet him™,

Petros Jawuke whose statement is attached as A5 to both reports.
At paragraphs 2, 9 and 10 of his statement, Jawuke states:
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"During 2010 I was nominated to be part of a Task Team called
"TOMS" in Gauteng Province and the team operated under the
command of Major Sibiya who is the Head In Gauteng Province.

Four suspects were detained at Orfando SAPS on 2010-11-06. I do
not know how Pritchard TSHUMA and Shepherd TSHUMA are related,
The operation of the 2010-11-23, started during the night of the
2010-11-22 untit early hours of the 2010-11-23.

I saw Maj Gen. SIBIYA in the second operation, however I also
heard that he was present in the first one, I also never saw Maj. Gen
SIBIYA assaulting any of the suspects, That's all I can state at this
stage.”

Shepard Tshuma whose statement is annexed as Al to the both
reports. Shepard was giving an account as to what transpired during
the operation of 5 November 2010, Shepard states the following in
relation to Major Sibiya.

Few minutes Cowboy asked where must we be detained and one
police office said we must be taken to Randburg and the other one
sald we must be taken to Krugersdorp. Whilst they were busy
arguing about the place to be detained, one police officer said they
better ask Sibiya at that time, I didnt know who Sibiya Is, but later I
saw him coming out from a certain black BMW and he gave them
instructions to take us to Orlando SAPS."

Maghawe Sibanda whose statement is annexed A2 in both
reports. He states the following in relation Sibiya's involvement in
the operation of that 5 November 2010.

“I fater knew some of the police officers who were busy assaulting
us. They call themselves with their name, it was cowboy the one
who was wearing a cowboy hat, Nkosi, Leburu who was a coloured, 1
only manage to know the above but I can able to identify others if
given permission to do that.
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After we were beaten by the police, they started arguing about the
place to be detained. One of the police mentioned Randburg the
other mentioned Krugersdorp until the other decided that Sibiya
must give directions. "

I saw Sibiya coming out from the Black BMW and gave instructions
to be taken to Orfando SAPS and they took us to Orlando SAPS,
Arrived at the Police station In the yard I was following Shepard and
saw Leburu (coloured police officer) taking the money at the back
pocket of the trouser of Shepard.”

5.3.2.11 The aforesald statements by the eye witnesses from Crime
Intelligence confirm that the operations on 5, 22 and
23 November 2010 were carried out In connection with the murder
and robbery case that took place in Zimbabwe where a Police
Superintendent was killed. This conclusion I confirmed by the
presence of Zimbabwean Police officials during operations.

5.3.2.12 The above statements were made under oath and are from the
Zimbabwean nationals as well as members of Crime Intelligence who
claim that they all saw Sibiya at either the first or second operation
of the Rendition.

53.2.13 As mentloned earlier in this report, an analysis of the cell phone
records of Slbiya purportedly does not place him at the scene at the
first operation in which he is alleged to have patticipated. However,
it is not clear whether, solely on the basis of the aforesaid analysis
of cell phone records, that Sibiya can be said to be placed In Pretoria
in respect of both the first and second operations, in light of the
consistent eyewitness testimony which places at the scene of both
operations. Although the inference is drawn from the analysis of cell
phone records that Sibiya was in Pretoria, the most that can be
concluded in this regard is that Sibiya's cell-phone was located in
Pretorla at the relevant times. Whether Sibiya was in the same
location at that time is an assumption, and given the weight of
eyewitness evidence to the contrary, would he a questionable
conclusion.
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5.3.2.14 It is our vlew that there is a clear contradiction between the
conclusion to be drawn from the evidence of the eye witness
discussed above, which places Siblya In Diepsloot at the time of the
operations, and the analysis of cell phone records which infers that
Sibiya was located at Pretoria in Sunnyside at the time relevant
times,

5.3.2.15 It is our view that this contradiction should be tested and weighed
by the NPA and or a court of law. We cannot discount one piece of
evidence against the other. Neijther can we recommend that certain
welght be placed on certain evidence or recommend that certain
piece of evidence be disregarded, without it having been tested in a
court of law or some forum.

5.3.2,16 Further to the above, the mere allegation that the members of Crime
Intelligence have conspired against Sibiya by giving their eyewitness
testimony can never be a rational basis to discount their evidence,
or to fail to test the credibility of these withesses or the veracity of
their versions against the contrary evidence and conclusions which
lead from the analysis of cell phone records.

5.3.2.17 According to our investigation we have established that the analysis
of cell phone records serve two purposes. First, to assess the specific
location of a phone at a certain time and secondly to assess the trail
of communications for which the cell phone was utilised. In terms of
the first assessment, Sibiya's celi phone records place his cell
phones at Sunnyside in Pretoria. According to this, Sibiya was not
present at any of the operations as alleged by the eye witnesses.

5.3.2.18 The second assessment of Siblya's cell phone records shows that
Sibiya communicated with officers who were involved in the
operation, one of which is Maluleke and sent 30 smses to Dramat at
the 0825515311 number during various mitestones of the Rendition.
Khuba records in the First Report that Dramat never responded to
any of the smses from Siblya.

1
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In our view there is a prima facie case of kidnapping and defeating
the ends of justice or obstructing the administration of Justice to be
made against Sibiya. It is our view that he knew about the operation
that led to the Rendition. He provided a team of police officers to
search and arrest the Zimbabwean nationals suspected of killing the
Superintendent form Zimbabwe. As the provincial head of DPCI he
sanctioned the Rendition. He allegedly gave directions to the
members of TOMS on where to detain the Zimbabwean nationals.
The cell phone records show detalled communications between
Sibiya and Maluleke and Dramat despite the latter not responding to
the smses.

The circumstances under

handed to the NPA and_what happenad to the docket whilst in the

NPA’'s possession

According to Mosing the NPA's involvement in the matter was calied for in
the early possiblestages of the Investigation into the Rendition, Further,
the former Minister of Justice and Constitutional Development, the
Honourable Jeff Radebe addressed a conference of Senior Managers of
the NPA during 2012 wherein he called for the allegations into the
Rendition to be investigated, as the Government was concerned about
the possible viglation of international law during the Rendition,

It is against this backdrop that the Special Projects Division In the office
of the NDPP was requested to provide guidance to the IPID investigating
team led by Khuba. The Special Projects Division team was headed by
Mosing assisted hy Moeletsi. The tearn met with Khuba sometime in July
2013. The team produced the Preliminary Report into the Rendition on
22 October 2013. Mosing and Moeletsi advised Khuba to conduct further
investigations into certain aspects of the report,

On 12 November 2013, Mosing addressed an internal memorandum to
the NDPP and the DNDPP. This memorandum sought to provide an
update on the progress made by the Special Projects team and the
investigating team led by Khuba. The memorandum goes qn to say that

.
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there wag outstanding evidence that Khuba and the team had to obtain or
gather in order to finalise the Preliminary Report.

5.4.4 According to Mosing, the outstanding information related to the warning
statements from Dramat, Sibiya and Maluleke, an analysis of the cell
phone data, as well as a report on the analysis of vehicle tracking
information of the members involved In the operation during the
Renditlon.

54.5 The Investigation team finalised its investigation on or about 22 January
2014 and compiled a report with flnal recommendations. This was a final
report on the investigation in the Rendition. It was handed to the Speclal
Projects team so that the NDPP could make a decision to efther prosecute
er not prosecute those implicated in the report.

5.4.6 On 13 February 2014 Mosing addressed another internal memorandum to
Jiba and Chauke, indicating that the investigations had been finalised and
that the report from IPID had been submitted for the purposes of
considering the merits of the case. This Internal memorandum also
enclosed the docket comprising of two lever arch files, together with
other files containing the cellular phone data and evidence obtained from
a computer belonging to the DPRCI.

5.4.7 According to Chauke the receipt of the internal memorandum from
Mosing on or about 14 February 2014 was preceded by a meeting
wherein the NDPP advised Chauke to consider the docket and take a
decision in regard to same. Chauke was assisted by Advocate Van Zyl
who is the Deputy Director of Public Prosecutions for South Gauteng.
Subsequent to the internal memorandum from Mosing, the docket was
handed to the office of Chauke for a decision on whether to prosecute on
the matter. According to Chauke before his office could even make a
decision on the matter Khuba and Angus from IPID coliected the docket
from Advocate Van Zyl's office on 7 March 2014 and signed a receipt
thereof, It bears mention that this occurred shortly after McBride was
appointed as the executive director of IPID. According to Khuba, he
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5.4.8 On 18 June 2014 Advocate Van Zyl telephoned Khuba requesting the
docket from the latter, Khuba told him t["aat McBride had instructed him to
return the docket to the NDPP and that this has been done. Khuba did not
give or specify the date by which the docket was retu rned to the NDPP by
himself. We are advised that Advocate Van Zyl telephoned Khuba, for the
second time, to enquire about the docket which hls office has not
recelved. Khuba told Advocate Van Zyl that it was never his {(Khuba)
intention to return the docket to Advocate Van Zyl anyway.

5.4.9 We are advised that in light of this Information from Khuba, Advocate Van
Zyl telephoned Mosing to enquire whether the docket had been returned
to the office of the NDPP. Mosing advised him that the dockets were
never returned to him,

5.4.10 According to Chauke he addressed a letter on 3 July 2014 to the NDPP
informing him about the above sequence of events regarding the docket.
We are advised that the NDPP officially responded to the letter on 20
August 2014 indicating that the NDPP is In a process of considering the
matter and that Chauke may close his file.

54.11 Sometime in December 2014, the NDPP enquired from Chauke about the
case and wanted to know whether the latter was still involved in the
matter. Chauke was surprised by this enquiry from the NDPP as according
to him (Chauke) he was instructed by the same NDPP to close his flle on
the matter. Chauke advised the NDPP that he had since close hls file on
the matter and was not dealing with it anymore.

54,12 We also consulted the DPP for North Gauteng, Mzinyathi in relation to this
aspect of our Investigation. Mzinyathi told us that he received a telephone
call from the NDPP on or about 10 January 2015 asking him about his
knowledge of the Rendition. Mzinyathi told the NDPP that he did not have
a clue of what the NDPP was talking about. According to Mzinyathi the
NDPP told him that he had received the docket in the matter from Chauke
and that the matter fell under Mzinyathi's jurisdiction because Diepsloat
was under Atterldgeville which fell under North Gauteng DPP, On the day

this call was made, Mzinyathi was on leave. He only returned@ leave
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on or about 13 January 2015. Shortly after his return, the docket was
delivered to his offices.

5.4.13 Mzinyathi spoke to his colleague the DDPP for North Gauteng, Baloyi
regarding the docket and informed him that they must formulate a view
on the matter. According to Mzinyathi sometime in March 2015 he
received a report (being the Second Report) from the NDPP. This report
summarised the statements in the docket and made its own
recommendations as to who should be charged. Before Mzinyathi made
his own recommendations, he approached the NDPP to understand
certaln things. The NDPP totd him that there was a First Report and that
he should read it as well. The NDPP provided him with a copy of the First
Report. Mzinyathi shared this First Report with Baloyl and they discussed
the potential charges to bhe brought against those implicated in the
report.

5.4.14 Mzinyathi and Baloyi finalised their reading of the docket and the two
reports and made recommendations on who should be charged and
prosecuted. They sent their recommendations to the NDPP on 13 March
2015,

5.4.15 We are advised that on 31 March 2015 the NDPP wrote another letter
to Chauke Informing him that matter has been referred to Mzinyathi, who
has recommended that all the accused including Dramat and Siblya be
prosecuted for inter alia kidnapping and defeating the ends of justice.
This letter attached the letter addressed by Mzinyathi to the NDPP on
13 March 2015.

54,16 We are advised that the aforesald letter from the NDPP inter alia states
that the matter must be returmed to the DPP South Gauteng because it
now falls under the jurisdiction of the DDP South Gauteng since 1
December 2014, As from that date Diepsioot fell under the South
Gauteng in terms of the Government Notice No 861 of 31 October 2014.

5.4.17 According to Chauke on 1 April 2015 he received a box consisting of the
docket with a letter containing Mzinyathi's recommendatio 5\06 even

ol
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date he received a letter from the Head of Naticnal Prosecution Services
to conduct specific investigations in the matter.

5.5

55.1.1 In the coniext of the sequence of events described at 3.2.2, we have
specific concerns that remaln unanswered, as to how the docket was
dealt with after it was received by the NDPP. These concerns arg as
follows-

5.5.1.1.1 In February 2014 the NDPP referred the matter to Chauke, the
DPP for South Gauteng at a period when Diepsloot fell under
the jurisdiction of the DPP for North Gauteng. This amounted to
a transfer of jurisdiction in terms of section 22(3) of the
National Prosecuting Authority Act;

5.5.1.1.2 in Aprit 2014, the NDPP accepted the docket back from McBride
without having withdrawn the jurisdiction from Chauke 2

5.5.1.1.3 in January 2015 the NDPP referred the matter to the DPP for
North Gauteng after he was aware the jurisdiction in respect of
Diepsloot had been changed to fall under the jurisdiction of the
DPP for South Gauteng. This amounted to anothar transfer of
jurisdiction In terms of section 22(3) of the WNational
Prosecuting Authority Act; and

5.5.1.1.4 the NDPP failed to take actlon In respect of the
recommendation made by Mzinyathi on 13 March 2015 but
rather sent the docket back to Chauke to make a decision on
the matter. This amounts to a review by Chauke of the
recommendation made by Mzinyathi, This was done despite
the fact that in terms of section 22(2){(c) of the National
Prosecuting Authority Act, the NDPP himself is authorised to
review a decision to prosecute or not to prosecute taken by a
DPP. There is no authority In the National Prosecuting Authority

AR
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Act which allows a DPP to review a decision taken by another
DPP,

The reason that the concerns mentioned at 5.5.1.1 have not been
addressed relates to the fact that the NDPP failed to respond to our
request to meet with him. Interestingly, the NDPP is the only
employee of the NPA involved in this matter who failed to meet with
us in response to a request to meet.

In the absence of any explanation regarding the questions raised at
5.5.1.1, it is our view that the role of the NPA In dealing with the
First and Second reports, should be investigated.

6 SECTION D: RECOMMENDATIONS

6.1

6.2

6.3

Maluleke

For the reasons set out in the First Report, we recommend that both criminal
charges (contravention of the Immigration Act, kidnapping, fraud, forgery and
uttering, defeating the ends of justice or obstructing the administration of
justice, and assault) and disciplinary charges {in his capacity as employee) be
brought against Maluleke in his capacity as an employee.

Dramat

For the reasons set out at 5.3.1 above, we recommend that both criminal
charges (contravention of the Immigration Act, kidnapping, and defeating the
ends of justice or obstructing the administration of justice) and disciplinary
charges be brought against Dramat in his capacity as an employee.

Sibiya

For the reasons set out at 5.3.2 we recommend that both criminal charges
(contravention of the Immigration Act, kidnapping, and defeating the ends of
justice or obstructing the administration of justice} and disciplinary charges be
brought against Sibiya in his capacity as an employee.

i
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6.4 Others

6.4.1 We recommend that W/O Makoe be charged criminally for assault and
that disciplinary action be taken against him in his capacity as an
employee.

6.4.2 We recommend that 'Leburu' Radebe be charged criminally for assault
and disciplinary action be taken against him in his capacity as an
employee.

6.4.3 We recommend that Nkosi be charged criminally for assault and
disciplinary action be taken against him in his capacity as an employee.

6.4.4 We recommend that anyone involved in the fraud and forgery of the
Home Affairs documents which were submitted in support of the
deportation during the Rendition, be charged with forgery and uttering as
well as fraud.

6.4.5 In the absence of any information as to which of the three co-signatories
were responsible for the deletion of information from the First Report, we
recommend that Khuba, McBride and Sesoko be charged criminally for
defeating the ends of justice or obstructing the administration of justice,
and that disciplinary charges be brought against them in their capacity as
employees,

7  Benefit of report

7.1 The views expressed herein are given solely for the benefit and information of
the Minister of Police, to whom it is expressly addressed.

7.2 The views expressed herein are given only -
7.2.1 with respect to South African law in force as at the date hereof; and

\
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7.2.2 in the context of practices and standards developed under South African
law which have been applied and observed in light of our experience as
South African attorneys.

7.3 No opinion is expressed or implied as to the laws of any jurisdiction other than
South Africa and we express ourselves not to be experts on, or even generally
familiar with, any laws other than the laws of South Africa.

8 Limitation of liabiiity

This report is given strictly on the basis that ail and any claims of whatsoever
nature arising as a result of reliance on this report shali only be capable of being
brought and/or instituted (and may only and exclusively be brought and/or
Instituted) against Werksmans Inc and its assets, Including the proceeds of the
professional indemnity insurance held by It ("PI Insurance"). The directors,
partners, professionals with similar status, consultants and other employees of
Werksmans Inc or any of its affiliates shall not be liable in their personal capacities
for any clalm whatsoever arising, directly or indirectly, in connection with the
opinions given in this letter, and no such claims shall be enforceable against their
respective personal estates,

This report was Signed on 24 April 2015 at Sandton

Sandile July
Werksmans Attorneys
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INNOCENT KHUBA

INDEPERDENY RPOLLCE INVESTTEANIVE DIRECTORATE

Interview with:

) )
\,
CHNOCENT KHUBA
PRESENT : MR INNOCENT KHUBA - 1PID
MR SANDILE JULY - Director, Werksmans
MS KERRY BADAL - Associlate, Werksmans
MR SANDILE TOM -~ Associate, Werksmans
26 Marclr 2015 e
PR
MR JULY: Maybe we should just start ‘by introducing
) ) ourselves, as to who is who. Today is 26
L Mazch 2016, My hame is SANDILE JULY from .
-3 WERKMANS, with KERRY BADAL, an Associate from
WERKSMANS, apd SANDILE TOM is also an
i — S Associate from WERKSMANS. And we have MR
T —
e KHUBA from IPID. You can proceed, Mx Khuba,
MR KHUBA:

Okay. AL the time when I got the docket, I
was given the responsibility to investigate
cases of alleged assaulfs against MAJOR
GENERAL SIBIYA. The tasking came as a result

of the request by the then Chairperson of the

i
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THNOCENT KHURB

vortfolio Commulttee, OF actlng Chalrpexson,
MRS VAN WYK. 1 concentrated 2 1ot on the
inpvestigation of the assault ©ases; 1 did.
complete them, and sent them back to the DPF.
one of tha c©ases the DhPP had declined to )
prosecute, put, after gathering evidence, I
rocommended that MJ..%JOR GENERAL SIBLYA be
charged for assault in one ca;sa which 1ls a
BOKSBURG ©asc. 1 cannot remember the o©ase
number. 10
rhen 1 started with the investigation of the
Rendition,; which 1s DIEPSLOOT case 397/201-2.
ns I have :Lnd:'L.cated, rhe case Was Brought to
me by MR SESOKO, who indicated that I had to
investigate the case, Upon pexusal of the 16
docket, "I rea]:isad that inve:stigatipn was
already done by members of Crime I-nteliigence.
One person who Was quite prevalent in the
gtatements wWas COLONEL MOUKANGWE. There wWas
also another person by the name of KHOSA —~ I 20
don’t remember the {nitial oxr the rank. .
After perusal of the docket, T also realised
that a numbex of statements which were
obtained, were ob‘l;.ainad From members of Crime

Tntelllgence, a8 well as wiltnesses who are 25
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% TMBABWEAN Nationals, One of those witnesées,

or two of those Wwitnegses 1 think were also

victims. T gathered & ream - but

T need to be

nhonest, because T never actively used this

team, 1 requested them to assigt thers and 5

there, where probably { had a number of people

to obtain gtatements Lrom but the najority of

statements Wexe obtained by We.

T was

informed that 1 needed €O contact COLONEL

MOUKANGWE,  P¥ the then hoting gxecutive 10

_DirectoX; KOEKIE MBEKI, who indicated that it

would be prudent for me Lo CArLY out this

investigation with the agsistance ..

What was KOBKIE! s position at that time?

She was an Acting pxecutive Director after 15

FRANCOTLS BIRLUKMARN resigned. She indicated that

T had to join’ hands with COLONE

1, - MOUKANGHWE,,

but the {pestruction’ wWas when you join hands

with COLONEL MOUKANGWE ; MOUKANGWE had to

remaln a dark figure. he must not be seen. 20

Phe Troason for that was not expla:l_ned muach,

put I gathered gpom nim, when T wmet with hilm,

that was when he started to tell me the

reason, My first meeting with

him was at

EMPREROR' 8 PALACH. fhen I met him, he 25
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explained how he condncted the investigation:

that he had to take'statements at night, 9o .o

the office, type thém at night and go back to

the witnesses to get them to slgn the
statements. 5o that part was explained to ne 5
precisely. He also gave me the names of Two
advocates, One is ADVOCATE MOSENG, the other

is ADVOCATE BRILLY MOBLETSL. T was also
provided with these advocates’ contact numbenrs

~ thelr cell dumbers. I did contact them, but 10
at that time T had not yet started with the
actual investigation. 1 was -also glven the
coptact numbexs of the girlfriend of one of

the victims who was allegedly killed in
,vpABWE. I took the detalls. 3 a8 prisfed 15
on the entlre svidence available, as wail as

the Ainformation that MOUKANGWE - knew at. that ' -

. ltima.

Wwhat I did after that, T gtarted to lLook for
witnesses. T contacted the girlfriend of one 20
of the victims, and it was very difficult to
get hold of that pexrson. Lagtly, Ry guys got
hold of her at a particular shopping mall,
which I think 18 CHINA MALL in SOWETO. Then

they did an interview, but they did not take 25
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a statement on the basis that there was
nothing materially dlLfferent Lxom what was
raken.

apart from that, I then started to wap out the
way in which I was going to oppose the case.
1 did that alone. COLONEL MOUKANGWE was very,
very gupportive. 1 would inform him of what
T was going to do, I would inform him of what
L was thinking. and 1 need o indicate that I
have nevel investigated a hard case 1ike the
rendition case. There was DO acoperatlion from
anyone.

1 then contacted HOME' AFPFALRS, becausa n0Y
point of departure Was 1 peeded to know from
HOME AFFALRS who are these people who are
missing. Bre there any gocuments which are
proclaimed to be authentic'documents used to
deport theée people? Tt took me almost three
months to secure amn appointment to interview
witnegses op HOME AFFAIRS' gide. I spoke to,
T think, the chief DirectoX; MATTHEWS , and I
was Lialsing wlth MATTEEWS through somebody
called MR NDLOVU, who works in the office of
MR MATEHEWS at HOME AFFAIRS., MR NDLOVU kept

on glving me promises to S&Y ne will be able

Mo
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to cooperate. one time I was really fed up.
T nad to warite & Lettex, telling them that I
was golng to approach rne DG, HOME AFFARIRS,
that they were not cooPerating. That was when
T received a call from MR WDPLOVU, gaylng that
%t could now mest with MR MATTHEWS. MATTHEWS
aaid to me he wasg yeady to cooperate; 1 could
go and interview memberg OF HOME ATFAIRS at
rhe centne in SOWEIO, as well as thelr hea&
offlce.

¢ started bY interviewing the head office
gtaff. Then the following day I went to HOME

AFTAIRS in SOWRTO. on both cocaslons T was

accompanied DY COLONEL MOUKANGHE . We

interviewed, we obtained statements, hut the
part we were clarifying during that process
was the pxocedure."We rried to MALTOL what
happened _ﬁgainst the procedure that they
explained to us. Then after that ¢ decided to
gtart investigation on the side of DPCL. AL
the tlme 1 receivéd & call from COLOWEL
MALULEKE, who sald to me that I was goling to
the wrong peopler 1 must come tO him directly
and he will tell me whal nappened. 5o I told

nim: According to me, you are @ suspect, and

fr
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T don't deal with - a suspect for me ...
That’s COWBOY?

Yes, COwWpoy, I still remember creating a joke
with hin., I said to him: A suspect to me ls
not a starter, it's a dessert, so I will deal
with you later. We were laughing about it,
and he sald: .0Okay, when you ars ready, come
to me. But he kept on cailing me, to say:
Come and meet me, L'm going to explain, I'm
the one who did everything. But I was trying
to avéid a situation whére I would go to him,
he admlts everything and then closes the case,
T wanted to know what really happened.

After that I went to DPCI. At the DPCI the,
first thing was to request a mesting with
CENERAL DRAMAT, T asked for a meeting, I went
.there with COLONWEL MOUKAMGWE. -For us he was
not a sgspect at that time, we just approgched
him as the General responsible for DPCL., We
spoke to him, I think there was one guestion
chat MR MOUKANGWE asked - I can't remember,
but he was asking something in relation to
whether the ZIMBABWEAN Police were ever in his
office or ever came to wvisit hdim.

Something

like that. He stopped a bit - he did not

i
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TNNOCENT IHURA

apnawer straight away, he waited and then he
éaid: No, I don't ﬁemamber meeting with the

7 TMRABWEAN Pollce. Okay, that was fine. When

we met; we indicated to him that we wanted

5 OMNe information, because we heard that he did 5
some disciplinary. 1T'm going to eut and go to

the core.

No, no, I would appreciate that you say as

mich as you cah.

{DISCUSSIONS REGARDING LUNCH ARRANGEMENTS) 10
Then we requestad sertain documents. He said

to me he can provide those documents if the
request is made in writing. I still remember

it took me less than fhirty minutes to send an
email to him, because I was using 3G. after 15

we left, we went to a certain place - a

- restaurant., I sent an emall with the request,

to say we wanted — and of the things I listed,

T included documents relating to the internal

“investigation, including the statements and 20

all those Lypes of things. I also regqueated
the terms of reference of TOMS, which was
formed to deal with issues like ATM bonbings,
and all those types of fhings.

After I sent the request, 1 was told that I 25
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wonld have to deal with COLONEL BASI. Then I
made an arrangement. T spoke with BASI over
the phone, but the documents took some time,
Tt might have taken nearly a month to get the
stuff, I kept on calling, and T was told that 5
7 would have to deal with BRIGADIER KHADRA(?).
I phoned BRIGADIER KHADRA, and RBRIGADIER
RHADRAE referred me back to COLONEL BASI.

Finally I got the documents. When I got those

documents, I sat down and perused them. I 10

read each and every statement of the internal
investigation, even though 4t was net an
original. I never took anything away. T put
the file completély the way it was inside my
docket, What I realised, when I was reading 15
éhe statementa of everyone, I realised that
they were saying - the investligatlon was
conducted properly and everything was in
order. There was one name of a person working
at the border gate by the name of MADILONGA. 20
This person had a statement which was signed,
but it was not commissioned, With all other
statéments T wealised that there was some
level of corroboration when it came to the

story. He could not corroborate other people 25
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in material facts, because his role was
separate. ‘But he indicated that everything
was done accordlng Lo the letter, and there

was nothing wrong about his role. But when I

looked at it, there was something I was not .

happy about when I cast my ...

this 15 MADITLONGA?

MADILONGA, yes. So 1 took the statement, 1
went home and [ gave him a call. I kind of
indicated as if I was Jjoking to him, and I
said: Baba, T have your statement, I'm on the
investigation team on Rendition, and I'm going
to ba coming with a warrant of arrest because
you are lving. 1t was Just as 1if it was
nq¥mal taik. I said: I have a challenge with
your statement, and T kind of really showed
wheore T have chailenges, Then he said to me:
Come, my brothex, wa'!ll tell you what
happened.

The following day I drove there straight away
and met with him., That was when he explained
to ﬁm what happengd4 from A to A. After
obtaining his statement; because the way T
investigate cases, once I get a statement I

put it down, analyse it and I check trends

(f
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that «an be followed in terms of the
information provided py the witness. So I
identified a numbex of things and then started
o look back. 1 went to HOME AFFATIRS -~
pecause he gave ﬁe a specific Hate. He said: 5
1 still remember, the 7IMBRABWEAN police left
rhe day before the zEMBABWEAN Natlonals were
transported across the border., 1n rerms of
the DPCL record it gave me an indication that
rhey were transpgrted cut: on the 8thy and when 10
1 checked the records of the police Station at
ORLANDO, they indicated that MALULEKE pooked
them on the gth, I realised the day before
would pe the 7th. ie told me tThat on that
particular day they left between 5:00 and 15
5:00. a0 I stretched the mark, and 1
requested reconds of peaple who crossed the
horder within the space of four hours. They
arew the record foxr me, and even that record,
1t telling Yyou, ihcubated for a long time 20
pefore 1 could get 4£, When I got it, T went

_ pack to MADLLONGA and said: Check the names
here, which names aIre quite familiar. Then he
showed the name:d this one NGCUBE, this one,

this one, this one, this one, I think are the 25
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guys who crossed. 1 salds Because you could
ot remember when they cane in, X requésted
HOME AFFAIRS to glve me the record that could
show me the day when these people camne inté
rhe country. That recoré was confirmed. 50

T realised that they cane around the 4th.

When I got that vecord of when these people

camne in,‘and they came on this particular day,
T want to DPCI. I went to DPCI and started at
rhe securlity pound, looking fox registers of
the old time(?) . There I hit a snag, I
couldn’ t get anything, because T wanted to see
whether they were (indistinct) . put I decided
o interview one of Lhe people who was working
there, or WwWas working fox TOMS. Tt was
COLONEL NEETHLING. Then. he gave me the
information, to 8a¥ the person who was
supervising MALULERE wés LEONIE VERSTER. T
spoke to TEONIE VERSTER,'aﬁd,said: Can I comé
and have an interview with you? fihen we
started,.she kind of really indicated: Who
are you investigating? 1 sald: We are
investigating MALULEXE. She was quick to say:
MALULEKE 18 like this and like thab, he nevex

respects - he was not even reporting to me, he

ﬁ/‘
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would speak to the bosses directly or spaak to
STRIYA directly. he is a person who does not
respect the chain of command. What I did from
there — she told me: Lf you check the SUCCess
reports, I went there and 1 spoke to a person 5
by the name of COLONEL MABUYELA, to say: GCan
you give me the File of success repprts? That
i when I uncovered the success reports

directed to GENERAL DRAMAT, GENERAL LEBIYA,

GRENERATL HLATSHRAYO ... 10
MR JULY: What isg the success report?
MR KHUBA: The success report is a report that will tell

you what operation was done in a successful

way, e0 that the people who carried out that
operatlon can be appreciated, or can use the 15
regord for their own performanée avaluation,

That 1s é quccess report. How, I studied thak
success report in detail., There were almost
three that T gotl If 1 remembel well, one was
talking about oL indicated the deportation oxr 20
the arrest of witness NDEYA and others in
relatlon to the murder of 7 IMBABWEAN Eolice in

7 IMBABWE , '

Polint pumber 1, which seems to e a unlversal

point in the number of the success reports, . 25
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sald the ZIMBABWEAN police came and met with
GENERAL DRAMAT on the 5th, and requested
assistance. Then the other point says

MALULBKE was appointed. When X looked at that

I started to have an {ssue, to say: Let me °

investigate this issue fuxrther. The lady by
the name of  LEONIE had already also indicatéd
~ because I sald: I want to get the laptop-of
MALULEKE and the phones. She indlicated that
she would contact thém and find out where the
laptop was, I realdsed, when she gave me the
feedback, she sald the laptop - she gave ne
the number, becauss the person she was balking
o from SCM at the DPCL indicated that the
laptop’s serial number was this, but it was
about to be destroyed, Por me 1t was
éomethingpurgent and I ecould not evén‘apply
for a search warrant, because I did not know
the locatlon. Because that laptop was
surrendered to the State, I had to request it
from MABUYRLA. MABUYELA tasked somebody by
the name of WARRANT OFFICER DANIE, and that
person gave me that laptop., TI.took the laptop
and maintained the chain of evidence from that

part, and then handed 1t ovex to a forensilc

A
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company called PRECISION FORENSICS. -I could

not use 8APS, Dbecause when 1 checked the
experts of SAPS they were all housed in the
pDPCL, So for me I realised that I could not

give DPCI a request ©o investigate themselves, 5
T had to ge outside.

Then they extracted things from the laptop.

1 found that the same success reports wexe
generated from that laptop. I checked the
trall of those succes;a reports, in terms of 10
how they were despatched. 1 would presume
they were generated by MALULEKE bacause that
laptop was MALULEKE' s . After thay were
generated, they were emailed to a lady, a
Warrant Officer by the name of MAPYATIA. 15
WARRANT OFFICER MAPYATLA received the stuff,

put. wé could not take her computer to see
where it was taken to. But also in the laptop..

we discovered photos of the operation. We
discoverad emalls sent to the Police Officers 20
in ZIMBABWE, asking them how they travelled, |
The date and everything of the email coincided

with thé date of the operation, to show that

the ZIMBABWEAN Police were there, because if

you send an email on the 6th, when people have 25
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left on the 5th, it really shows that,

I gathered all this information, and I was
updating COLONEL MOUKANGWE on a regular basis,
Sometlmes T would meet, sometimes I would fax

the documents so that ho could see. At that 5
momant I started to build up a report, and I

need to indicate why I had to draft the

report, begause as a person who had besn an

investigator for some time, I realised that if

you do your report, probably after the 19
completion of the investigation you are not
qoing to include all the, facts., You need to

do it in a progressive way, 80 that when you

get stuff vou update,' you update and you
update. That’s why, if you check my report, 15
some statements you will f£ind take the entire
page, Becauss I wanted the pexrson who would

take the decision to have an understanding of

what tt ia that is in that statement. I was
doing that on a regular basls when I got to. 20,
the statements.

After I got that information, I regularly
shared i£ with the two adwvocates. And 1 want

o tell you, they wére puzzled, because they

never thought the case would take that twist. 25
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So T continued to investigate and I sontinued
to investigate. I was not really getting any
cooperation or assistance for such ‘matter,
from the Department, because I think the
Ewecutive Director, Acting, also resigned, and
there was no Executive pirector. I had to see
how to finish. AL cone time - and T still have
that emall - I received an emall to say! You
are coming té PRETORIA, you wlll pay with youxr
own money, and you will sleep in a hotel using
your own Inoﬂey“ I even indicated to the
pexrson =~ to my Executive Directox: Tf you .are

saying that, it's fine, as long as you glve me

.my chance I will pay for it, and I will

continue to do this case.

Then after that part of the success reports,
one of the success reports was indicating
members of the TRT were involved in the
oﬁeration of arreating DUBE and MR NYONE, 1
decided: Let me check, At that time I did
not know where these people were ...

You zald TRI?

TRT  menbexrs from JOHANNESBURG Central.

Because it indicated the list of names, of

' people who helped, to say! We were assisted

10

15

20




8 July/IPLD
27,03.16

Y6-HIK-SUP-118
161

18

THNOCENT KHUBR

by these éeqpla, rhank you very much for
asslsting us. That success report I think was

also almed at being seen by thelr conmanders,

ao that they could give them an incentlve or
something. ‘ . _ 5
Now, after that 1 decilded to go© and interview
them. That is where my team played 2 major
role, because I was dealing with almost ten to
fifteen people. it satv down with my team, I
priaefed them, and I said: When you go there, 10
{ want you Lo cover this part, this part and

this part, I don't want you just to take a-.
atatement, so you need to ask these cquestions.
Whatevexr follow up questions you ask is up to

you, but cover this ground for me. We wenl 15
there and did an jnvestigation. They sald:

That happened, we Were congxatulated, we wentb
there and tragsported these people. S0 I
heard that part., Thexe were three people who

Were also mentioned  fxom the CRIME 20
TNTELLIGENCE CENTRE, I went to maet with them

. T requested permission from COLONEL
NTENTE (7)), and {mmediately I axrived there,
after I was glven permission, I saw the

pletures I had extracted from the computer.. 25
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They were on the walls - the picture of them
standing with the ZIMBAEWEAN police, huggind
tham, oL gomething 1ike that. T started the
interview. The lead guy ©on the operation -
pecause when GORDON DUBE wWas arreated, DFCI
tasked CRIME INTELLIGENCE €o go and search for
thase people. They went and seanched for
them., They tasked their informers, and thelr
informexrs managed to get these people. 1
realised that one o€ the informexs had the
game surname as the wvictim. Ty seems they
used the relatives €O get these people. T
interviewed them. The lead guy Was the one
who gave me & problem. The lead vy is also

from the pame ethnlic group as MALULEKE - I

knew then rhat I was going to climb &

mountain, Every time I was interviewing him,
and I think the interview took almost four
hours} when the interview started to heaé up
he said he was suffering from a migraine, he
had a headache. T declded: WO, I'n going bto
1eave you, L will come Lomorrow. When I was
Leaving, he said: Wo, sit down. We ended up
completing his statement, but the statement

did not shed 1ight like other people’s

i
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statements.
after I dealt with him, I wenkt to MOKASIHNA(?) 4

who saild: do, we digd the operation, and aftet

we dealt with the operation we went to DBECL's

office and GENERAL DRAMAT came with MACKINTOSH
pOLELA from House ﬁo. 1 to‘House No. 3. So
the set up, when t went there fTo cheak, 1T
foumd was exactly 1ike that., There is House
No. 1, there is House No. 3, and House No. '}
is where DRAMAT wWas housed. The othexr thing
that he alleged in his statement was to say
that GENERAL DRAMAT cane and congratu}ated
them, to say: Job well done, but please don’t
tell anyonea.

There was another lady - by the name of MRS
MAGORO, who wWas also part of the operation.
When I asked hex, she gaid: Yes, I heard that
GENERAL DRAMAT came, but I was out, I had
already gone to the shop. Wherl 1 came hack,
people just told me! You missed ﬁt, the
General was addressing us, another one by the
name of MOGWENYA saild: o, the General came
and addressed us, and sald: Congratulations
for good work, bubt he did not mention that he

sald: Don't tell anyone, Now MOKASINA'Ss

[ #-21
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statement was a little bit detailed. I wanted
to know, hecause i1f a person goeé inte that
detail, I said: How do you Kknow GENERAL
DRAMAT? He sald: We wexe together during
UMKHONTO WE SIZWE - but in SOUTH AFRICA they
were together. He even described him, to say
rhat GENERAL DRBEMAT was wearing a red tile.
And the day I interviewed Him, he was wearing
a red tie. T doﬁ’t know whethexr ﬁe changes it
or doesn’t change Lt, but he said he was
wearing a red tle. I wanted te get the peint
that he knows GENERAﬁ DRAMAT .

After that, when I had taken all the
statements, I even went o the houses of the
TR membens. Begause aven though 1 extracted
things from the computer, I had to get -
becaﬁse they sald fhey had these coples of
their photos at their houses. T had to go and
collect those so that I could compare whether
there was any mnaterial difference between
these two things, and I found they were the
same by finding it inside the docket,

After T had done that part, ILn terms of the
taking of the statements, it was time for me

to obtain a warning statement. I met with

\(\\W\N
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ADVOCATE MOSENG.,  We gecided to s2¥ we Aare
going o araft queations, hecause after We

approached him, he sald: HO: pa can answer ”

“put he needed yhat in writing. fe decided to

draft questions for him. In fact, pefoxe ghat
he agreed ro meeb with us; without quastj.on.
put there wasd a leak in the SUNDAY pIMES that
there Was this casey and there is MADTLONGA.
saylng oner two: and thres. Ag &D ipvestigatol
1 Was worried, and 1 then phoned M; QCATE
MOSENG, T then phoned my partnex anag L[ then
phonad MR SESOKO. MR SESOKO wag not mY
supervisor oL ﬁy superlor, he was Just acting
in - the post, and during the investigation
KORKIE MBRKIL gave M€ a cleal {pstruction o
say! pon't involve Mz SESOKO in anything.
gne said: peal with this thing on your own,
and you don' t.dnvolve MR SE,SOKD.I, 1 prequested
MR SESOKO: Let’s 4o He said to me: KEUBA,
you already told me that the poss says I must
ot go, 80 T can't goO. 1T sald: Okay, 1t's
flpe, We drafied the guestions For GENMERAL
DRAMAT , and that was after & leak, wpen he

decided he Just wanted the questions in

writing. T don'’t know: put I rhink bhe was

W \
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disappointed that the information was leaked.
T requested my Fformer Executive Director,
KORKIE MBEKI, to Bsay: 1rm requesting that my
entire team be -subjected to a polygraph test,
pecause 1 was not happy about it. I aven
requested that 1€ it was not done, I requested
to be recused from the investigation, that L
didn’t want to deal with it. she called me
inko her office and ghe said: 1f you do not
continue with the investigation I'm goling to
charge you for insubordination, you need to do
it. Then she sald: We cannot reguest a
private company ~ because I in&icated that the
people who did the forensic investigation of
the laptop Wwers ready to do the polygraph
tegts for fres, shen she sald: No, you

involve ma, and T will handle that. put then

ghe did not. T  continued with  the

investigation, but I decided that I was not

golng to keep fhe original docket with me. I

ook the dockel to ADVOCATE MOSENG and I took -

a flle which was not completely updated., It
had some statements, put I reguested COLONEL
MOUKANGWE to have his own Ffile, so that if it

was stolen ox something happened, then we

,(\4
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would have backup.

After we

recelved

had sent the warning statement, I

a lot of correspondence from the

lawyers of GENERAL DRAMAT, who wWere dealling

with me directly. pirstly, they requested me 5

not to arrest him, and alse they sent

something

which - they oven sadd to me that

the questions wWere very wide oxr vague, or

somethind.

They responded, and the first

response which T recelved was pasically his 10

pelitical

relating

profile. 8o there was nothing

to the questions on the

investigation. T had %o indicate to them:

No, no, I want to get a response to the

questions.
and when

were sSone

They responded to the questions, 15
1T looked at the questions - there

where he responded to the questions

but with others he was saying this lissue wWas

classified and it was not something he could

talk about. I said: Okay, that's fine. 20

Recauge I

wanted a eituation where ne could

say something, ‘wven Lf it was to sayi I don't

want to say anything. Tt was sufficient for

me ., I

rememper,

filed bhis statemant. T do not

but it seems a8 1f the statement - 25
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and I7m not actually quite sure, but I will go
and check the records - was sent shortly after
T sent the docket to MOSENG. 1'nm not really
sure of that, but I would need to verlify my
facts.

puring that time I also interviewed the mailn
éuspect, which is LIEUTENANT COLONEL MALULEKE.
By that time he was a T,Lleutenant Colenel. ~The
inveatigation I condncted around him was
simply the issue of his promotion, firstly, to
say that aftex the Rendition he hecame a
ILieutenant Coilonel. I requested the file of
his appointment, because some people said he
did not have §TD 10, and that position needed
a STD 10. 8o I requested the file, and all
the corraspondenée .was sent 1o BRIGADIER
VERMAAK.

80 before Lieutenant Colonel he was what?

He was a Captaln. The first part I was
worried about was hils promotion, t; say was he
not promoted on the basls of that., Now, I did
an investigation on that, and they said they
did not have the file, things were, not in
order. I have all the correaspondence, which

I put in the file ~ in the docket -~ to show

”
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that I communicated with VERMAAX about certain

isgues, bulk I could not get asaistance. I

‘also got the avL s, I did the 205's in texrms

of the cellphone records oleRAMAT, of SIBIYA,

of MALULEKE and all those types cof things, 5
because their internal investilgation had only

the cellphone records of SIBIYA, NEETHLING and
MALULEKE. Those cellphone records covered a

very short space of time,

Who conducted their intezviews?. 10
It was WARRANT OFFICER MATLAMA, I also
interviewed him, and obtained his statements,

I had a problem with the way the interxnal
investigation was conducted, but there was
nothdng I conuld do, because internal 15
investigation is an internal investigation. |

It seems as 1f thisperson was clear, and that

I deduced from the info note to the Minister

in responseé to the guestion of COPE about
Rendition, because GENERAL DRAMAT sent a 20
repor£ explaining what happened, to say that
these pecple were really deported, but they

were deported as illegal immigrants. They

were flrstly suspected of ATM bombing. So I

also investigated that part of 1t, that’'s why 25
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T wanted the mandate of TOMS. My challenge
was that LF you arrest. people, suspecting them
of ATM bombing, and afﬁer that you clear them
and find that they were not involve&, what
would make you drive over 400 kilometres to 5
BETT BERIDGE to drop off a person; wherstas
there is a holding facility of HOME AFFAIRS,
where you could drop these people, That was
a challenge for ma. So T investigated that,
and T even checked the mandate of TOMS. I 10
even checked the resources, I even checked the
amount which was injected there, even though
I could not come to a particularzamount that

T could really gualify. But. in terms of

[#23

claims T could check how much they spent. My 1
problem was that they spent a lot just to take

a pexson to BEIT BRIDGE, and I had a challeng#
with that.

In terms of that investigation of TOMS and
what they did, and the vehicles they used, it 20
came out exactly that these vehicles were at

a particular area., You would see that they

were doing’ an operation. If the wiltnesses

were saying that: IAround 8 o' clock they came

and arrested us at DIEPSLOOT, you would locate 25
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those cars around DIEPSLOOT. So I took the

AVL s, which are the records of TRACKER in
terms of the movément of .cars, and we
developed a way to check where these vehicles

were Lrom Google Map, We correaponded that - 5
with the telephone records of thess people.

The reason why I had to connect it to the
telephone records is because DPCI did not give

me +the record of whoe was driving these
vehicles., 'They said those log books are not 10
there, so now I gould not marry a car to a
driver.

But you could locate i@?

Yes, I could marry a car to a cellphone
record, That’s what I did, because the part 15
of the car and an individual in terms of the

log ‘book could not be doné. 80 I have the
record that said particular caxrs were there,

and I also have the telephone records that
shows particular investigators oxr members of 20
DPCI were there, That part was done, and
MALULEKE was there, MAKOE was there, LEBURU

was there - they normally use his name as
LEBURU, but it 1s CONSTABLE RADEBE. I was

able to connect all those people. ' 25
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And NXO8T,

Yes, Yes, BAfter the part where I connected
them, because the first part of the issue of
where these guys were detained, I did not have
that informailon., Most especlally for JORN
NYONT as well as GORDON DUBE. T did not have
that information, so what I did, I sent ny
investigators to all the police statlons in
GAUTENG, We drew up a web, working from the
centre, going outeide, We could not work from
outelde coming in, begause Lf you are in
FRETORTA, you may deﬁain a person at PRETORIA
CENTRAL, at NOORD Bolice Station before you
could, go to GARANKUWA. We tried to work our

way out. I think we had done about four, five

or seven police stations and we arrived at |

SILVERTON and folnd the names of people who
ware deported by the name of JCHN NYONI and
PUBE, But when we went and drew the docket,
we found .that these were not the correct
people., Something came to me to say: Can it
be a coincidence where you have pecple with
the same name, around the same dates, detained
around SILLVERTON? I took the docket involwing

these people, and what I found was very funny.

\/\/\

10

15

20

25




& July/IPIND
21.03.15

Y6-HIK-SUP-130

1713

30

INNOCERT KHUBA

I Ffound that this docket'was a fraud dockst,

and this fraud docket - these people, it's a

JOHN NYONT who exists, it’s not the JOHN NYONI

who had been deported. This DUBE gave a
statement to say: We were called to say let’s 5
go to a particular place, I met anothexr person
called JOHN NYONE, ‘and we were 'going to get

some Jewellery and the police came and
arrested me. Féom that part it seems as if it

was worked out and planned to create a décoy. 10
What I oid, I said okay - because when we
realised that theée were not the correct
people, I sent them Lo go and start to quk.

Then they Found NYONI at NOORD Police Station.

But wha; was funny, this NYONI was booked in 15
for fraud ~ the same case which was a decoy at.
SILVERTON. When he “was booked out, he was
booked out in the name of “extradition”. The
booking in was fraud, the booking out was
extradition. All these things took place 20
around the 26th, 27th and 28th, when these
people were arrested and deported.

So that fraud case I invegtigated - the decoy
fravd, Tt led me to BEMONI, and T alsc got a

cheque which was stolen there. I looked for 25
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these people, but they were running away, they
did not want to talk to me, because they were
afrald, so they disappeared. L found that
that case was _finally withdrawn, it never
continued, I kept it - and it's part and
parcel of defeating, but the person who
investigated the case was at BOSTERVAL({?},
next o NELSPRUIT. I don't know the nama, but
I sent my investigator there., We interviewed
hex, we took her statément, pult she sald she
can’t remember. Now it will ke up to the
prosecutor to decide, but we could not really
get much on that,

Again, on the issue of DUBE, DUBE was faclng
five charges. When he was arxrested by these
people of the CRIME INTELLIGENCE CENTRE, ‘he
was taken to WIERDABRUG. They found him with
a firearm - the same flrearm allegedliy used in

killing a ZIMBABWEAN policeman in ZIMBABWE.,

Because they arrested him in DIEPSLOOT, they

had to registgr a case in DIEPSLOCT, but they
transferred him to WIERDABRUG. When he was
transferred Lo WIBRDABRUG, WIERDABRUG had
almost four cases they, were investigating

against him, including murder. The murder one

10
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- T read that docket, and that docket was very
strong. What happened, was when they took him
there, because he was shot during the arrest,
and he was shot by a guy by the name of
MOGWENYA. They fook him,that‘side, and he was
attending court., It seems as if the wound,
where the bullet hit the flesh - because I
think it was on the hip oi on the bum, ox
somewhere there, so he went for treatment at
the hospital, and he was going for a cheeck up
T think for the cleaning of the wound. Then
they boo#ed him at prison, because he was
supposed to appear. Bul on the 28th MALULEKE
reguaested the investigating officer of the
WIERDABRUG cases to go and boék out DUBE and
take him to DPCI, which tﬁe investigatoxr at
WIERDABRUG did. We went and gol. the xecord
From PRETORIA CENTRAL PRISON. It shows that
he was booked out by MERWE something, I‘think
it is. 1 can’t remember the name of the
investigator, but he was booked out. When he
was booked out, he wag never returaned,. So I
had to go to the investigator and say: Where
did you take this person? He sald: I took

bim to STIVERTON. He took him on the 28th,

kY
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anc‘i on the 28th the registexr of NOQRD Police
Station shows that they booked out NYONI ~ the
real NYONL mnow ~ to BEIT BRIDGE {for
axtradition. It makes gense to me that that
day they transported two people,” I went and 5
requested coples of all the dockets involving
DUBE at WIERDABRUG Station. That is where I
found a lot of incriminating evidence agailnst
MALULEKE, because MALULERE was saying -
because they wanted to close their docket. In 10
the system you can’t close the docket unless
1t/ s been disgposed of in a rightful way, which
means closed as undetected, elther convicted,
écquitted or the suspect has died, or
somethling. There are a number of ways in 15
which you can close the docket, but none. of
these happened. :So what he did, he wrote a
letter to them, and sald: Please be ilnformed
that I took this perscon to ZIMBABWE and he was
sentenced to life imprisonment. All these 20
statements were In all these dockets, so.he
was really implicating himself. What I did
then, was to say: Let me make copies of all
these dockets. Fortumately I was a step

ahead, In everything I was a step ahead. 1 25
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still remember — ny investigators wera
complaining that if they found something now
and they gave ma the informatlon, I would say:
You don't sleasp, you ge and get it; They
aendecd ﬁp saylng: Khuba, we won't give.you the
information now, welll give you  the
infermation in the wmorning, because when we
give it teo you late, then you send us when we
are supposed to rest, What happened, is I
regquested Tthem to go and make copies. They
made copies of each and every docket agalnst
DUBE. Then when X went to go and meet with
the adwveoate, the advocate szald: We are also
supposed to get thé originals. The following

day when I went, all the originals were stolen

at WIERDABRUG, I could not get anything. But

that was not a'problemt because I had already
taken everjthing, so it was an issue of having
the originals, Lven the issue of the books -
I never made a copy at the Pollce Station of

the books ~ these ocourrence books. I took

‘the originals, T still have the originals in

the =zafe.
80 we did everything; we did  an

investigation, but we were let down by the

!
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person who was doing the cellphone records,
The person who was doing the cellphone records
could not come to us in time with a report.
He sent a draft repoxl, which was handwritten
somewhere, and I wanted the original report.
That report conld not tell us much, We wanted
information that would help us know whether
STBIYA was in DIEPSLOOT on the dates and times
which the witnesses wWere alluding to.

ADVOCATE MOSENG said to me - and that was
after T had done the report - the report wilth
which COLONEL MDUKRNGWE was also in agreement,
this is the report, signed. But in this
report the outstanding ipvestigation, which
was not yet done ~ and this is an
investigation where, according to ADVOCATE
MOSENG he said: We can’ £ walt, because this
case has been dragging. ‘pecause I was trylng
2057, 1 was trying to invoke the Criminal
procedure Act to get = it was ‘véry, very
difficult. By that time I did not even have
the statement of COLONBL VERSTER, because when
COLONEL VERSTER iearnt that DRAMAT was taken
as a suspect at that time, she decided not to

cooperate. She decided not to cooperate, and

i
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even now I have not yet got hex statement. I

sent out guestions which relate to not only
MATULEKE, because by that pime I had these
success reports, 80 I had to add GENERAL
DRAMAT, Lo say: You slgned these sucéess 5
raports, and what was the method of delivery, .
since GENERAIL LERRYA, Who wWas almost on the

same level as DRAMAT, acknowledged that he
received the report, which talks about

7 IMBARBWEAN Nationals, and the same people who 10
GRNERAL DRAMAT sald were deported as illegal
inmigrants. Bui the reportlsays they were
wanted in connection Wwith ~ so I put those
questions to hex, and she never came back to

me. After T storsed her number, she appeared 15
on Whatsapp, 80 I sent her a nunber of
Whatshpp. 1 even sald to her: If you feel

you are & guspect, can 1 Come and take your

warning statement angd warn you accordingly?

* she just said: wy 80D has been involved in an 20

acéident, 1t can't talk to you, i'm going
through a hard time now. But hel reaistance
started before the sccident = two months
pafore the accident, and T kept on. T hink

1 spent anothexr month thinking that probably 25
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+his persoil had been discharged from hospital
- the same resistance. Lately, when 1 was
requested by ADVOCATE BALOYI to say: We stlll
need to get this signed success report, can't
she glve us & statement, T went back and 5
contacted her, and she did not pick up the
call, '
Then I requested -~ in fact 1 sent 2 massage
and she sald she was in a meeting. I made a
call, and she did not answel. Then I weni t(.J‘ 10
McBRIDE and said: Mz McBride, 1 bave this
problem, can you talk to her? L don’t know
whethar 1 gave him the number — DOy 1 didn’t
give him the aumber. He just sajd: What is
ihe name? L gave. him the nane, and he said he 15 -
would contact. gven today I haven’t yet

- received anything from them. Bub he made a
call in my presence/ ne was talking to
aomebody . He saldi My jpvestigator 1is
struggling, }'ua wants this pexson, but this 20
person is not showing up, whatl is the problem?
They talked and talked, but I do not know £he
response that rhat pexson gave. Even now I
haven't  yet regelved any statement  OX

pooperation from that persob; and that pexrson 25
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is no loanger working for SAPS, they are
working for PROTICON (7).

The report was done without ~ if I rewmember
well, the statement of DRAMAT was not included
in the report, but I‘m not sure whether I had
already received it or not received it. The
aéatement of SIBIYA was hot there, even though
in the questions we sent to him I was assisted
by MOSENG. ADVOCATE MOSENG knew very well

that that information was stilll outstanding.

T had te send the report, because 1 recelved

a regueat from MOSENG that I needed to send
the docket. 1 sent the docket and I sent the
report, but I'm not sure whether that report
was sent via email or if it was sent as being
part and paréel of the docket. That ‘I cannot
remember., I requested IT to download all the
emails so that I could check whether I sent
it, but since yesterday I have been hitting a

well.

There was a request which was made on the

analysis of MADILONGA’s statement, and I want
to say why I requested the analysis. It was
done around September - T think McBRIDE

started last year, in 2014. In September 2013
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1 gent a statement analysls to an expert. I

want to say why I sent the gtatement analysis.

7he operatblon for the axrrest of these
ZTMBABWEAN Nationals took place in three
phases, but MADLLONGA sald he assisted in the 5
first phase. That was when hé nade a call to
GENERAL DRAMAT, and GENERAL DRAMAT said: Let
these people in, they are coming to see Re.

He conflrmed with his supexrior, and the
superior gave & statement and also confirmed 10
what he was sayling. This statement of
MADILOWGA I had to take for ad gtatement
analysis, because ny understanding is that if

.you help we positively today, and I'm looking

for the same help, there is a possibility that 15
T can come back to you again. ﬁecause he saild

he helped them to crossg the horder, and he -
told me to say the police - bacause he was a
senior that side. "put . I do not know if he did

not help them bocause he was neo longer working 20
‘there, because after ¢hat he was transferved.

put that part I'm golng to check clearly. I
think I checked 1, but I'm not guite sure,

I'm going to olarify it again, T had the

challenge that he did pot help them in the 25°
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second and the third phases, he helped them in
the first phase.,

T +took his statement Ffor analysis by the

expert, and said: Can you check this
statement, because I need to go and obtain a 5
second statement from him?’ I want a

watsrtight case, so do a statement analysis,
They did a statement anaiysis, and they said:
There 15 something that is problematic with
the statement. I sald: Why? They sald some 10
of the things it seems in a way he will be
telling the truth, but in another way he 1s
trying to protect himself. The truth will be
put in such a way thét as long as I'm not
pushing the blame. So 1t’s marked with re& 15
lines, waddah-waddah, I know these type of
things, I sald: Okay; 1it's fine. I went
back teo him. When I went back to hinm, I
clarified: Why did these people not come back
to you and reguest assistance in the seécond 20
instance? He said he did not know but he only
hglped them oance. But his statement is
corroborated by 205's - you know the material
or technical evidence, that this thing

happened., You know, it‘s corroborated, I 25
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sald: Have you ever spoken to DRAMAT at any
time except for that day? He said; Ne, T
don’ speak with seniors, that’s why even at
that time I had to phone my seniors first.
For me I had to do that-part. If you check
the dockeg, it has two sastatements of one
person, T clarified that part, Then the
report was done, and the report was sent to
MOSENG together with the docket.

But I was still waiting., I was still waiting
for the cellphone records analysgis, 1f I'm not
mistaken, and I was still waiting for the
statement from SIBIYA, the statemenil: of DRAMAT
was not part of the repori, the statement of
the Secretary of Police was not. part of the
report, and the other statement T cannot
remember, but it was quite a substantial

number of statements. The report ended at

™ [ N

page 35, if I'm not mistaken, and the nice
part is when I do a report, normally when I do
major amendments to a report: I do not save
that report at all, I save them differently,
So if I dg like this rendition, it is
Rendition 1, and Rendition 2 - the same

report. Because when I do major updates I.

5
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save them separately 80 that 1 can cover
nyself to say! The old report 1ooks like
this, the one that 1 updated tooks like this.
and the computer telis ne exactly when Last I

updated 1it, and when you COmpare the two you

can see what updates there Were. So the
report was sent. Let’s come o the crucial
part.

Why don't we ...
Lo sat? I think you would want energy.
THH THTERVIEW ADTOURNS FOR,_TUNCEH

THE THUTERVIER B R SUMES

Wo ara back now.

pefore we closed, 1 indicated that 1 was
coning to the important part.

Yes.

the important part was when all this new
evidende had been gathexed T fhen sant an
emall, and the emaill is datcd 28 February

2014, Irl that email I requested ADVOCATE

._...,._....,_._._—_..-____.._.._,,_...,___.,-—-._W_.__ -

10

et
sy

MOSENG, to say: There 18 statement that has

P ———

been broughL by gIBIYA, and T would want to

attach it. In other words, 1 wan wanted to attach
o .

e LR

the evidence that T had, and sverything,

because he now h had the or:ginal docket. Then

25
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in his response he sald to me: 'The docket is

no longer with me, the docket is in GAUTENG,

try to make an effort to get the dockst ox to

go and attach the evidence that you have. T
said: Okay, it‘s fine.. By that time I had 5
aiready started with the proceés of updating,
because when I get stuff I update. 1 was
updating the report in terms of the new stuff

that had arrived.

T think on 3 March McBRIDE started, if I'm not 10
mistaken, T just heard that, but thenfact

that he was the successful I knew long before
éhat,'but I think it was around the end of
February when the DA nade some noisa that:

This person is not sultable. . 15
Yes, I remember. [He started late.

T was noé sure that he was.going to come,
becanse the way was so rife, T never thought

it would go through parliament, But I later
heard that he was starting with us, and on the 20
3pd T think he came and started with ﬁs. What
happened, 4is I did not see him when he
started, because I went hack to LIMPOEQ, I
received a call — and I cannot remember when -

from MR SESOKO, to say that  the Executive 25
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Director would want to see Or get an update on

all the high~pro£ile cases.

Maybe before you proceed, all that you wanted

to do with this new information was Lo make it

part of the report? X 5
Yes.

Tt was not like that information would have
influenced you to change he report?

o tell you that straight, by that time 1 had

not yek -~ you ses, rhere is a diffexence 10
petween updating new evidence in terms of

saying what its jmpact is, and also the issue

of ...

... of saying how does it get you to a
conclusioen. ‘ _ 15
Yea, for me I was typing gtuff in. I had not

yet started wifh'the iééue of saylng: What ds °
the value of this, what is not the wvalue of
this, how does it dmpact and how does it not
impact. I want to say that 1t was material to 20
the investigation, but 1 had not yet staried
with it. Because I got a request Lo say the

ED wanted to get ap update on the case, what

1 did, 4Lf I'm not mistaken, I emalled the

report to MR SESOKO to give the wreport to 25
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ROBERT McBRIDE, for his attentlion, 80 that
when I met with him he would be well aware of

the facts of the case. .That report 1 gave him

was not a signed report, but it was a copy =

1t might be khe old one that 1 sent to the 5
ppp, L can’t ramemsbel which one, but it was '

a veport about the Rendition. of course it

had an update in terms of ...

put At was not +he one Yyou handed over to
MOSENG? . 10
Mren ?

trw saying when you say 1+ was not the signed

one, the one thalt you hgnded over to MOSENG

wag signed?

Tt was signed. 1 signed that one. 1t was not 1

rhe signed one, it was a goft copY., and that’s
why I "had te email it. But I cannot really
sayhhow many gtatements were‘updated, because
py that time 1 had not yet finalised them,
pecause L had the challenga that T spent most 0
of the time without paing in my office, and my
offlce was not meeting  the, strategic
objsctives., Kven though I was running up and
down with the issue of investigations, I was

gtill expected to meet the strategic targets | 25
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as per the strategic plan. ''3p when I went

Cback I concentrated a lot on dolng office

work, checklng cases; and making progress.

T sent that report. After T sent that report
T got a call to say that the ED would want to
meet with me. Then after that I went Lo
PRETMORIA. I can’t vemember the date, and I
need to verify the date with my diary or log
hook. I went to PREUTORIA and met with the ED.
When [ met with the ED there was no-one alse,
it was me and him., That was my first meeting
with bhim. The ﬁirst day I met with hiwm,
becanse T met him again for a second time, but
the First day what I did was to explain to him
axactly what 1 explained to him in terms of

the processes from the beginning to the end:

‘how T received this case, how T tnvestigated

this case, and what happened, until the

" conclusion. fPhere was nothing about anything

except for me to briefl him. After I briefed
him, he said: Okay, we are going to meet
again, I left his offlce and went thirough to
MR SBESOKO. At that time MR SESOKO was at
home, sqmewhere in KEMPTON PARK, because we

were supposed +to have an investlgatox’s
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meeting - what do they call it -~ a meeting
between the Secretariat and IPID around
BOKSBRURG, What do you call this, is it called
BIRCHWOOD hotel.

Oh, yes, on the BAST RAND? 5
Yes, on the EA?T RAND.

i know about that.

T was staying at CITILODGE, just pefore the
alrport, when you come from PRETORIA. I vv;aé

staying around that side. I Fflrstly went to 10

MR SESOKO and I briefed him, 1 sald: Mz
SEEOKO, T had a meeting with the boss, and the
boss wanted me to brief him about the case.
After I indicated to MR SESOKO what happenead,
T went back to the hotel and the following day 15
we had to meat., I think it was a continuation
off the brlefing, becausé‘ MR 'SESOKO did not
call me.. At that time I did not even have his
number, I recelved a call from MR SESOKO to
say that we are going ©o neeting again, . 20
After Lleaving the hotel I went st£aight to

PRETORIA to meet with McBRIDE, as well as

the..,

This 1s now the following day?

f think Lt’s the following day. I met with 25
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MCBRIDE and I met with SESOKO. There was a
third person, and I think that person would be
very critical to interview. 'There was a‘tﬂird
person, a white guy, whe took over from me
when T was doing the investigation of CATO
MANOR, because after I was iike threatened, 1
was told the police as well as S35A cane and
dsd security and what-what, and when they
checked the nunmers.and averything they said:
vYour life La in danger, leave now. So they
brought him in, Then that pexson, when we met
- we were mestlng with him becauselhe had to
give a briefing on CATO MANOR. I had to

continue with the briefing on this ocne of

..Rendition, because the previeus day' s briefing

T'm telling was me Just flowlng with what
happened., Now, on the second day 1f IT'm not
wistaken he started with MR GLEN ANGUS ot
MPUMALANGA. He gave a briefing in ﬁerms of
what happened at CATO MANOR, His briefing did
not really take very long, but it was also

detaliled, e bave an indication of: This is

the stage, this is what happened, waddahwl

waddah. Of course there were some cuestions

that were asked, but after he briefed then it

.
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caite hack to me;

We started to look into ~ 1 think he asked
queétions in terns of the investigation
itself. T think one of his wain concerns Was
basically to say: Axe you people not supposed 5 !
to be independent on the issue of robbing
MOUKANGWE, to say are you not supposed to be
independent, so there is this person of Crime
intelligence, put I also indicaﬁed: You

know, I am just telling you this, because 1 0

feel that you are head of the department now,

gnd many people do not know about MR MOUKANGWE
because he 1s 2 person who was eperating from

~ he was not supposed.to be known. I think to
answer - that one, -that’s why he did not sign 15
the report, even though he had an input in the.

report., But for me that was a person who was

i,
r.;’.f::"

supposed to stay in a wallet, So I involved

s e oA e s i T

supposed to be known as such., I axplained to 20
hin what happenaed, even though we are supposed
to be independent. But I golt an instruction.
T got an instruction from the formar Acting
Executive Director tha% I nseded to cooperate

and work with him. From that part I briefed 25
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him on the new evidence, to say: We got this

new evidence, and this 4is the evidence,

without explaining further to say what its

impact was on the case, even though MR SHEOKO

and him were sometimes asking: -What is -the 5
ooy

value of this evidence, I indicated it. For

example, when we taiked about SIBIYA, I said:

With STRIYA there 18 corroboration that points !

to the fact that he knew about this, he was
invelved, gomebody sald he also assaulted. 10
put I told them fhat the new evlidence was
really kind of bringing a spin off to the
fiyst evidence, on the basis that we cannot

really connect him in terms of him beling

‘¢here, DBecause the tower shows him being in 15

PRETORIA at the exact time when fthe witness
says he was in DIEPSLOGT, y B - el

1 also got another number for MAJOR GENERAL
STRIYA, which I qét through the underground.

1 checked the number and all the numbars did 20
not show that they were there - that they were

at DIEPSLOOT. But ¥ had a discussion, because

whanever [ have a challenge like ghis I tend

to talk to people to say: Is it possible

that a person can be there, and can use 25
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phone and leave it with someone? That
pogsibility you can’t rule out, moxre

eapecially when you deal with the police., And

this brings up the .part that when I was
consulting with ADVOCATE BALOYI - because I 5
consulted, because he sald to me he would want

to prosecute SIBIYA, even though at first he

sald he did not want to prosecule DRAMAT, he .
just wanted to prosecute - he said: I've
checked this document, L think I want to 10
presecute. So he had a challenge to say:
These records, where you are saying SIBIYA was

not there, when I check the expert who did

this report it does not say much. I indicated

to- him that ~ even the cellphone record 15
indicated the tower, and this tower is right

4t SUNNYSIDE, it’s right in PRETORIA, whereas

in DIEPSLOOT the towexrs are 1, 2 and 3.
Because I had the 205 of these other people

and it shows the towers. Those towers are not 20
related to the towers that ocoordinate the
course of SIBIYA, When T teook the two, my
challenge was, was 1t possible that SIBIYA
could have left the phons with somebody and

generated some calls, and if he knew that Lh 25
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operalion was illegal, there was &
possibility. But my question -was! How

possible 1s it that I can win this case, most

easpecially if you present this. Qkﬂwfence

e T

attorqu is golng te tear you apart, to sax 5
pshtens s R

How can you make a point out of
assumptions? I had a challenge with that. 8o

T indicated, to say! My biggest problem is

that this part of the evidence herxe is really

a challenge. 10
But isn’'t his presence there corroborated by

a number of witnesses?

Yes; it’s coxrraoborated bﬁ a number of
witnesseé. That’s why I want to tell you, '
more espetlally when you deal with reports, - 15
bhecause SESCOKO 1s more of a legal person than
nyself, I}m an investigator, and I know the

law relating te investigations. He had been

a prosecutor for a long time, so he was able

to raise questions about cextain things, to 20
say: What about this, what about that, what
about that? We had a discussion, hut most of

the discusslon did not take place in the
nresence of the ED, BRut the ED raised a very

crucial question, to say: Where vas cxl 25
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committed, T think he asked that, he said:

T

Where wastwgrime committed? Who are these
people who are involved. He gaid he is not a
lagal person, but he just wanted to know where
a crime was committed. So even though we did
not answer this question there, when we went
to check the report, because we had to come up
with a final one, based on the new evidence.
Rither way I had to include the new evidence.
There were a number of questions he asked, but:
I cannot remember the detail of this
and that, and that. What I remember 1is he
said: When was the crime committed, was it
cominited when these people were searched for,
when  these people were arrested - there were

a lot of issues that we debated regarding that

issues, because we had to check where orime

wag ...

T3 the crime not that here the crime starts -
you can have a number of activities ...

... that complets the <crime?

... that complete the crime., Assault would be
an activity thch is committed on those people
who were assaulted, but when something happens

with my knowledge, I know that ther e

"
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police orders and opexations taking place, and
T am informed because of my -position. Whefher
T am physically there oI hot, it doesn’t
matter.

1 think to tell you, Mz July, I understand
that precisely, that when you are pperating at
that level I would not reallQ expect that MR
JUnY would go and physically do gomething, you
would probably send ycur foot soldiers to do
that. ‘The warning statement that I took from
GENERAL SIBIYA was gsomehow a Llittle bit
contradictory to his first statement to
parliament. - Because I have a piece of that

statement, In -that staﬁement he acted as AL

"he did not know, but % went further Lo say -

pecause in the guestions, the questions to

GENERAL SIBIYA were well fraﬁed, becaﬁ%e I

decided to be spet on. I think if I'm not
mistakén the first gquestion was where I sald:
phe ZIMBABWEAN Police came on the 4th agd had
n meeting with GENERAL DRAMAT on the 5th.
vour cell phone coordinates show that on the
5th you were in PRETORIA with GENERAL DRAMAT,
what were you dolng. 1T asked that, The

yesponse was: Tt’s my head office,.I go thexe

et
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to do whatever work. The second question was:

pid you meet with the ZIMBABWEAN Police in
relation to witnesses NDEYA, DUBE and sc on?

Then he said no. He managed to answer some of

the guestions, but when I checked the 5
statement that was submltted to Parliament, -
that statement was providing information to

aav: I do not know anything. Those names you
"?’,{,M A\/“ y g y '

e e gt s

mentioned I .don’t know, T confronted -

pecanse when I teok it, and I‘m talking 10
about. the layman assessment, the layman
assessment was to say he sent S5MSs to DRAMAT
and LEBEYA, and these SMSa were in a very
categorical form. He would send maybe foux,
two and two. Wherever you seé DRAMAT you see 15
LEBEYA, DRAMAT you see LEBEYA, DRAMAT you see
LEBEYA. |

QR JULY : The only thing in that Iinstance is that DRAMAT
did not respond, according to thé report ...

"MR KHUBA: He never responded to SMSs that were sent by 20,
MALULEKE, he never responded to S8SMSs which
were sent by SIBIYA, Most especlally because
what I did was to take the operation and put
a milestone to Lt, Because Lhé witness would

say: AL around 8 o'clock we were being locked 25
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up at ORLANDO. = 50 T take from 7:30 to
8:30 as a milestone and go and view the
pelephone records to see what the activities
were of these people. Arcund that time I
found that DRAMAT received a message Irom
MATULEKI

8o if.thera would have been any contradiction,
it would have been a contradict%on between the
tower information and the statement by the
witnesses, saying that they saw nim.

Mmm.

Right? It would be the physical presence when.
the tower points to him being in PRETORIA, but
his knowledge of the operation is corroborated
py- the SMSs which were not responded to by
DRAMAT .

Yas. Let me touch on that part, because
everythipg was super in texms of this
coordination, Lo say there were messages., I
went further, to go to LEBEYA, and 1 saild:
General Lebeya, can you give me a statement?
¥irstly, you wrote on the success repért and
you acknowledged - just to acknowledge the
report, Now, how did you recelve the report?

He answered in his statement, and he saild he

,ﬁ\_
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received +tha success report. 86 in  his
statement he did not only attach that success
report, he also attached other success reports
o show the success repoxt used to cone to
him. That was the first part. When you look 5
at the cellphone record where SIBIYA sends

this, LEBEYA said te me that gIBIYA had an

automated ...
MR JULY: vYes, I heard that paxrt.
MR KHUBA: He had an automated email/sMs dispatch. 10
MR JULY: ' Th actunal fact it was as per regulations(7}.
MR KHUBA: Mow, for me that part - and I've got it in my

warning statement, where I said: I can be a
jJunior and send a messags, but if you and her
‘are"my sepiors and I sénd an SMS to both of 15
you, it may nok really be about joking things,

‘it means I am reporting something, éo now I

had a problem with those things, and L sald:

You sent SMS8s to LEBEYA and  LEBEYA
agreed to say youm senk progress on a case, 80 20
tall me the operation other than the
ZTMBABWEAN Nationals which you pecpls were
working on o' this partlicular day at this
particular time. That is when he said: They

might have informed me, but I'm not involved 25
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in issues of operation., I have that in his
statement. 8o he is not saying that he knows
exactly - he's not divoreing himself from the
game stuff. ,

MR JULY: He does not want to expressly deny it, in the 5
event that you come up with concrete evidence.

MR KHUBA: Yes, so that part I managed to clarify. But
my biggest challenge was the issue of the (7},
and when we were discussion it especially with
MR SESOKO, I said: How then do we deal with 10

e ™ TN e T
a parscn who Lhey said was there, who _says he

f‘“-”mmm e S B T gt

Areminnars sy e

was not there? and thz other statement of
T T

witnesses wad saylng that they saw a figure in

a car, and when they ask MAKOR, MAKOE sald it

e o g T

- wap GENERAL SIBIYA. So thare you have hearsay 15

o “_'_’_,m- gy e T R {-’_ﬂ_,-au..,,_mw_._.«.n“mm—m*__wm_m,_

evidence whicgfhggnnot be admzssxble until

¢ e T T s i et T T

'Jyﬁﬁggﬁgggiifiggﬂigb_ ¥ow MAKOE is a suspect -

who never wanted to cooperate with me.

From that premise we decided that the issue of
SIBIYA was going to be a challenge, But [ 20
want to say to you that what you are ralsing

ig wvery genuine{ to say: 'But you would nol
éxpect this person to operate on that level.

7 think at any glven time if a person coﬁes

with very compelling evidence, it's somelhing 25
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that can persuade you, but Lf you are
discussing like .I was discussing with SESOKO,
for me, with his prosecutorial hackground I
sald no, I think - and I really believed him
to say: Hey, this person was not there, Do
you éee.now? Tt gave me a sigh of relief when
I heard that this analysis had to go back,

because ADVOCATE BALOYL gaid he would get a

new expert to Jlook at the evidence and

explain. Becausa there were also some call
qiverts — T don't know Lf they were diverted,
or whatever, but the expert We nsed could not
unlogk that part, It just Aindicated the
person was not there - these towers are in
PRETORIA, and wadgdah-waddah.

We went and worked on the report, That report
weht to and fro ...

Whoﬂig;Pwe”?

e

Me and MR SESOKO. Ve worked on that report.

where the ED touched or typed. He made input

- ol
e e s et

on the report, he never typed. 1'm the one

S N

K-SUP-159

10

15

20

who typed. Even SESQKO, because he's wvery

slow. I‘m very fast because of my experience
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desk, working on th; report when we were dolng
all these types of alignments, based on the
new evidence Lo say this and fhis. But it was
not only the new evidence, and I think I
yeally need to be élear on that, because it
was also the evaluation of ev}dence. (Many

e

times, when I do investiggtion, T like it when

i e
g\?eutral person Comnes and looks into the case
__‘-__“_..-r—“""’”' “ o

R

and advises, because sometimes you are
e r-“‘""v"-‘ﬂ‘—_'_"_-w“m-_‘
overshadowed by‘facts, nost especially with

et g e e R R TR

some breakthroughs, Lf you find a breakthrough
you would want it to be like a trophy on evary
recommendation that you make. Whereas you c¢an
f£ing that those breakthroughs only affect’ one
person. So 1 wanted MR SKESOKO also to =may:
MY SESOKOQ, you neéd to re-advise with your
prosecutorial background. Then we took the
first draft to the Executive Director and he
read it. 1 think that day 1 went home. I
went home, and he read the report. We might
have corrected it ...

Now_that's the first draft of the amended

original?
—-"""“""""»—.—-

e .
Yes. o this first draft was going to and

fro. We sent it to the BD to say: This lis

p |

10

15

20

25




g Juiy/IPLD
27,03,15

MR JULY :

MR KHUBA:

Y6-HIK-SUP-161

204
6l

THHROCENT KHURA

the daraft, check L1f Yyou are happy with
whatevax we have done. gut I also need to be
yery clear on this thing. McBRIDE never said

to ua: You need LO clear thisg person or not
=R R

- e e i it

elear them. I thinP ne would have been 5
e e T
committing & S&ILOUS mistake, because by then
we were notb really - he would just make input
- on certain things. L still remember: the othex
thing, that when We discussed . vwith MR SESOKO
the recommendation on the three ... 1.0
How was he making those inputs? Let’s say you
give him the draft, he takes the draft, he
goes and reads it - was he making notes?}
Yes, he was makingrnotes. gometimes he vaed
o make notesd, and the majority of those were 15
. gpelling ~ he used to check 1ittle spelling
mistakes, the spelling apd how things are
presented _ Buk most especially ob the
spel Ling. he wWas very strict on that. When we
were domng this report; thers was ' alsor an 20
issue about the asqault. 1 remember I stlll
discussed this asganit with MR argoKo. 1 salid
to  him: Look, Mr SESOKO, this jgsue of
assault, really can we 100k into it and check

whether we Ccan advance this assa 1t as a 25

)




Y6-HIK-SUP-162

205

62

g July/IFID
27,03.15 TNNOCENT KHUBM

recommendation? The challenge there Was, if

you 1ook at the igsue of the assault, there is
corroboration that there was assault, But you

have TWo groups: %ggwggmgjﬂiggiJﬂm&m&aggggﬂ,,_
and then you have qenbers of TOMS. Members OFf 5
TOMS were saying: We sav MALULEKE and this

person assanlting the victims. Then you will

have the victims gayings 1 was assaulted by
a guy called MALULEKE and by a guy called -~ 55
you have rhat strond corroboration. ‘our 10
biggest challenge was that we went tO othax
POMS | Memders who gave paterial pvidence
. regarding the Rendition. { still remember ODE
guy’ s name, which is SELEEE. from TOMS, After
1 cornered him and said: T have this cary and 15
it went there, he decided to say: T'm the one
who helped MALULEKE to rransport the paople to
PREIT BRLDGE. 1 had to find out whether there
was assault, He said: No, T didn't see any
assaull, Othex people vere saying they did 20
nol see any assault. NoW. we are looking at
this issue of assault, and one of the guys
they ayrested, who alleged  they —Were
assaulbed, was not taken to BEIT BRIDGE, they

released him pefore they could take othegLs via 25
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- it's not NABOOMSPRULT. What is that place
next to PRETORLA, yhere they were changing
cars. o0 this pergon was released, and when
he was released I could not get the medical
rgoord, Because for others I understocd they
could not really go to hospltal because the
ong Was released. This one Was released
immediately, 80O f could nect get a medical
regord to see 1f he was assaulted. But
agsault 18 not always assault GBH, you can
have assault COIInoN. - That part We had a
challenge with. Bat also wWe nad the challenge
that 1f you charge one, Lhese other members of
CRIME INTELLIGENCE who are wWiltnesses against
members Of poMS, to say that they assaulted
them, Yyou gt31l have to charge with omlesion,
most especially if you check the decision in
the case of State V Witnesses, because they
were duty kound to act, and they did not.

And they were comuitting an polawful act.

Yes, 80 nov you have two groups: where
wwwwwwww ____‘__..-/-*"

e

materially Lhey axe suspects, but thay are

r-..._,_______"____“‘__._—’——-

also witnesses'again ~ all this type of thiﬁg.

That was the challenged, and whern we told the

_(-"‘m-___.m.._.._-___*..-—-__,___.._-v——____/

ED apout thatbt, he sald: But a crime s heen

he )
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‘committed, why can' t you just charge them. I

think on thig one 1et’s walt for pp®, and DPP

will probably give us direction to say what it

is tﬁat needs to Dbe done. Begause the
challenge wWas that with these people you can' t 5
deal with one and leave the other, you noed to

deal with them both. -

our understanding was, we realised +hat even
though thexre was no medical record, there was
still common assauli happening. On the issue 1.0
of theft of money we had a challenge where
other people did not e ie. when we
ipterviewed T wWas very stxict to find out,

pecause L wanted to prove the elements of that

crime, and I realised they were not really 18

coming forward to say: Really, money wWas
stolen. So we did not recommend any theft
charges.

When we Were done, L think when the
corrections were done, it finally went to MR 20
SHS0OKO.

Before the finalisation of that, you don't

have documentation that shows the exchange and

rhe notes from McBRTIDE?

I‘m telling you I would havs nad 25
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docunentation, because when these things were
changed, they were brought pack te us ~ net to
me, hecause SESOKO would have been the one.
1 regarded SESOKO as moxe of a senior because

of his experience; even though we were the

i

same xank. on most of the things I would

phone him and request advice. T still
remenber when {he last document was signed, OT
the last report, moét of the documents were
destroyed. The reasoh why they wexre 10
destroyed, was because there Was that leak
that had happened in the past. ¥ still
remenber the B sald! Whan. we sign this
thing, let’s put it in the safe, because We do
not want tTo ne blamed tomoryow Lo say ve are 15
the one who leaked the report. -
put after that 1. never participated in‘the
issue of taking the docket. -After T put wmy
signature on that report ...

MR JULY: he second reportt : 20

ME KHUBA: Yes. 5 gave them everything, and I do not
wnow how they delivered it ta the NDPE,
pecause we went and fetched the docket -~ and
that's the part that T omitted - we went and

fetahed the docket, bhecause rhe dock Was 25
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already in JORURG. When We fetched the
docket, I went with MR ANGUS and 1 said to MR
ANGUS: Wwill you accompany M€ T'm goling
there? We went there and found ADVOCATE VAN
pyl, at the DPP?, JORANNEBURG. When We foupd
ADVbCATE VAN 2YL, we indicated that we have no
evidence and We would want to take the dockel.

Then he Looked at the report -~ not my report,

the report of MOSENG, hecause from my report

MOSENG had already recomuended. Becausé when
you send £6 the other DPE, Yyou al.so SUIMMAYLae,
as the person who is guiding the
investigation. so he gave T think two or
three pages: Then We discussed 1t with
ADVOCATE VAN 9Y], to #ay: This docket will
come back bto You. We Ltook the dockat.
ADVOCATE VAN YL, after SOME weeks — because
if  you check, the report was sound around
April? The sacond report wWas signed around
april.

yes, around March.

the date of signature?

oh, the date of slgnature. On my one the
signature 18 April, Bverybody else signed in

Marcl, T'wm not sure, thers Lz 0o date.

wh

L0
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SESOKO signed on rhe 18th,

Tt might be the éame date that I signed,;
because when I signed it I jeft it in the
office of ARs0KO, and I gave everything.

pecausa when i collected that docket fyom

_ ADVOCATE VAN 7Y%, I indicated that we would

pring back the dodket, Phen, when we were
done wilth everything, I requested to take back
tha dockelb. MR McBRIDE said: No, we will
need to take this document pack again to the
ppp, Bo I did not know what happened o€ what
was done, L do not know whather the report

wa

3

initialled on each and every page. it was
not initialled? °

Mo .

5o I do not know whether in that report
something was added oxr was taken away. I
wouldn’t be able to know.

so this report,.according to you, is the one
which says al the end:

wpaged on the available evidence the
Tndependent police investigative
Diregtorate recommends that no ‘charges
ahould be prought against Lieutenant

General Dramat and Majoxr General Sib] LY

!
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MR KHUBA: Yes,

MR JULY: ‘ “It was clearly established that, there is

no “prima facie” case agalnst them,

however, with regard to colonel Maluleke

there Lz a (7) case.” 5
Phis is the report?

MR KHUBA: st is the report, yes, In. terms of the
recommendation ' quilte sune, becauser I
signed that page. But the other pages 1 can
only presume are in the same way as [ left 10
them.

MR JULY: We will go through this report, and I will

show you whexre the problems and discrepancies
are. HMNow lel’s start with where it ends, and

take your one that you gigned alone, the one 1

(2]

that you signed alone zlso starts with the

same woerding!

wpased on the available- evidence, the
Independent police , Investigative
Directorate recommends that Lieutenant 20
pramat and- Major Sibiya, Lieutenant
Maluleke, Constable Radebe, Captain S
Wkosi and Warrant Officer Makoe be
charged  criminally for kidnapping,

defeating the ends of justice and assaugd 25
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and theft ...”

Right, let’s ¢o through it. Now, the one that
you siqned,-which is the second one, leaves
ocut CONSTARLE RADEBE ~ nothing is said about
him; it leaves out CAPTAIN S NKOSL and it
leaves out WARRANT OFFICER MAKCE. What is the
reason for that?

The reason, A8 T have explained,,is when we

analysed the evidence review, based on the new

-evidence that I had - and that was mostly

relevant to SIBIYA, when we talk about the
cellphone recoxrds — when we talk about MAKOE
as well as NKOSI and LEBEYA and MALULEKE on

the issue of assaullt as well as theft, T

. omitted it there, because when 1 discussed it

with MR SESOKO, we 1ooked at the way ...

How you wWere going to prove that?

Yes, how we wefe going to prove that, most
especially when you deal with a case of the
scale of beyond a reasonable doubt. it
becomes very difficult. put  because we
understood that a crecommendation is just a
window intco an investigation, we had no

problem in sending that, to say: “1f the DPRP

Mt T et

have a different view, they can overturn it,

R
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and we're Ffine, I never nad a challenge with

erwnM‘\

that,

Let!s go to DRAMAT, My understanding is that
where you said DRAMAT should be charged with
defeating the ends fustice, assault and theft, 5
let’'s say he ils not found guilty = he is not
going to be Found g¢guilty on all or some of
those c¢harges, but your recommendation was
pased on his knowledge of the operation, that
thése things don't juét happen. For instance, 10
people were being taken from here illegally,

so he knew about that. Right?

Yes,

Now we!re saying because of that - because
remembef,-there has never been evidence that 16
DRAMAT was ever found tO be -involved in
cparations.

Yes, you’xre right.

30 we xeached that conclusion knowing that

that information that linked DRAMAT to 20

operations was not Lhere.

Momn .

Now you have SIBIYA. You try to compare
STRIYA and DRAMAT to say! We did- £ind
information which we consldered to 25
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contradictory in terms of SIBIYA's locatlon,
but who is aware of the operation, in the same
way that DRAMAT {s aware, What then makeé s
change our minds, because at the point when we
were drafting this report, we knew that DRAMAT 5
was never involved in the actual kidnapping,
was never involved in the actual assaull,
defeating the ends of justice - the operation
he was involved in. Bul we said what we sald
because of ﬁis positioﬁ as head of the 10

operation.

MR KHUBA: Yes, that's true. That's true.
MR JOLY! How is it different from SIBIYAT
J
MR RHUBA: . after you have explained, there ig no

H ' difference on the basis that that person 1s 15
operating only strategically. That's what I
need %to tell you, You would probably not
expect aven him, bhecause I think the othex
part that made me - when I look at that, is
the issue of his absence. Because when 1 was 20
jnvestigating a case in ROKSBURG there was an
allegation that he physically went thexe and
kicked people., Bo for me I took him as people
who are in a high position would want to be

physically involved, When I looked into Lt 25
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records and realised that this person was not
there, my question was how do I even gustain
the question of assault when they allege that
he assaulted someone? . But probably the issue
of kidnapping, because he was not supposed to 5
be physically there, makes sense. But when we
yeview that and look to the higher - you know,
we normally put a. higher scale when we deal
wiih issues of revommendation to the pRE. I
sald: But Lf you look at the evidence against lﬁ\

SIBLYA, these _people have already shot
- i -

Q. _,__,,,_,»-—.»-W“"M [ o

Ehfgggnggfiiﬂ”“fﬁg”“ﬁ55£¢xhgimmiixmﬁfn this
particulax time he was there, he #as wearing
‘this = apd he was not there. Do you get what
T'm saylng? ' Most especially when T got the 15
{nformation that when I irivestigated him on

the issue of the meating, I placed him at

STLVERTON where the meeting took place.

MR JULY: vou see, his physical presence would havé been
relevant on assault and theft, 20

MR KHUBA: broam..

MR JULY: tet me show you also what seews to be’

problematic and where certain things wers
changed and the manner in which they wsre

changed, Do we have an extra copyrof this? 25

i
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Mo, but I can make one Lf you want.

Yes, please make coples of this.

ao I hear you when you say'at.the end you' can
testify about the actual conclusion, but what
you can’t testify about is whether the content
and things were removed. We.are only going to
pe able to talk about things that were removed
or were not removed if we go through the
document: .

But also, you need to understand that I have
that report in my system. 1 emailed it to MR
sRBOK0, the saﬁe,one. What T did not do, was
to check whether 4173 the same, together with
the one that I amended. But I xeally hope
that it’'s the sane. T'm not saying something

vrong was done, No; put to the best of my

‘ability, from what I can remember, I will be

able to glve you answers why there is a
di.fference between the TLWO.

PHE INTERVIEW ADJOURNS

.. M ,d_—’”“%q_w/\ﬁ,/»—-m~nw~w—_““ e e —

THE INTERVIEY RESUMES

Let’s continue.
You are saying it!s the one that talks about

the success report dated 11/11/20137

Yes, paragraph 5.2: (::jxyxu
el
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“pocumentary evidence acquired from DPCI
offlces.”

Yas, in this other report it says:
srhe report bears reference number 260201,
and again addressed TO Deputy National 5
Comuissionexr, DPCI. The pergon to whom
enquiries must be directed ig Captain
Maluleke whereas the signatory is Colonel
pJ Selundu, Paragraph 1 of the report
states the Zimbabwean ... the office of 10
the Regional Commissioner regarding S

Okay, lét me come to this one. TG says:
“wphe report bears reference number
25/02/01 and again acddressed to Deputy
National Commissicnexr DPCIL. The person 15
to whom endulries must be directed is
Captain Maluleke, whereas the signatory
is Colonel PJ  8elundu. The report
furthex stated-the arrest of Dunmisani
Witness vVundla and Ndeya and Shepard 20
Chuma.

The part that is not there is the one that ...

The part that is not there is the one which ;

refers to DRAMAT.

Yes., It says: % 25
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wrhe Divisional Commissioner ragarding
rhe Zimbabwean Nationals in hiding.”
Yes,
You see, that part has nothing to do with this
elthes.
I agree.
T+ has nothing TO do with the matexial
evideﬁcé that you recelved. .
vyes, L agree.
Then on the same page, ©n the original one,
paraéraph 53, which is the second page of the
saecond report;
pParagraph 53 or 5.3?
Tt’s paragraph 5,3, s0rry.
T see that.
Egéils by CAPTATN MALULEKE. ©On the original
it says:

“Emalls by Captaln Malﬁleke.”

. Okay.

on the orlginal it =mays:
“Hje sent emails circulating more than
twenty photes of poth the suspects
arrested and the members involved in the
operation; The eomalils where (it's

supposed to 3ay ‘were' ) were sent to the

P/\%
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PA of Ganeral Dramat, Phumela, Zimbabwéan
police and members of crime Intelligence.
He also sent emails to the Zimbabwean
police trying to fina out how they
travelled back home.”

If you look at that paragraph all that is out

except . that. he sent emails to ZIMBABWEAN

police to find out how they travelled.

Let me check.
wyge senlt emalls sirculating more than
twenty pholtos of both the suspects
arrested and the members involved in. the
operation. He sent emails to Zimbabwean
police trying o fingd out how they
travelled back home, and that he is still
tracing the main suspects.”

T have thabt, ves.

Then Lf you go to the next one, paragraph ...

Ts it 5.57

Yes, %.5. If you look at 5.5 ...

5.5% .

5.5 is the cellphone record of WMAJOR GENERAL

SIRIYA,

Okay.

Tt reads:

14
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“Upon perusal of the cellphone xecords,
1t was discovered +hat Major Geperal
g8ibiya communicated with the officexrs who
were involved with the . operations, &g
Captain MALULEKE, and sent more than
twenty SMSs Lo Major General Dramat.
However, Major General Dramat never
responded to the SMSs,
The same aukbomated SM5s were sent to
Majcr General Lebeya f{at that nunbar} .
These SMSs  were sent At  various
milestones of the operations.”

But 1f you look at the report on page 23

This one is not in terms of the analysis?

This oﬁe.

No, DOy that's fine,

If you lock 4at this one, at the samé paragraph

5,5, page 23, this woulid be the changes. Do

you see how it 15 typed thexe?

There it is in the blocks,

Te!s in the blocks, yes, and when 1t comes to

the cellphone records of GENERAL SIBIYA, they

are not there. That is left out,
Whereas here it is there.

vyes, it‘s left out, sven {indistinct) is

d N
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there, and theh the cellphone record of
DRAMAT. But Lt doesn! t say anything about the
céllphone records.
You see ‘Wwhen you say the cellphone records of
DRAMAT are not part of this, I still remember
when I was doing these blocks, I Was trying to
kind of really give the eyidencg in a more
conclse way, 8° ghat T could make the
information more readable. But the issue of
DRAMAT' & aumber 1= not there, because 1 sald:
W OELLPHONE RECORD OF L,IBUTENANT GENERAL
DRAMAT
To verify whether he had interaction with
.thé zimpabwean puthority regarding the
arrests of Zlmpabwean Natlionalsy
The entire celiphone record of Lisutenank
General Dramat does not  show any
interaction with the Zimbabweén
.counterparts. However, the fact that
74imbabwean police might have entered the

country is confirmed by photographs, hut

. there is no evidence what they were with.

Lieutenant Genaral Dramat. The photos
show them with members of -the TRT,

Captain Maluleke and members of Crime

a
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intelligence.”

1 get that part.

rven the MALULBKE one, i you go Lo that same

paradraph 5.5, if you go to the original

of 5,957

¢as. The original 5,5, if you tuxn to page 24

and read what is sald about MALULEKE, and read

what is said here, it says:
wphe interaction between Major Genexral
gibiya and Captain Maluleke was also
found in a form of received and cutgoing
calls. Captain Maluleke also
communicated with Geﬁeral Dramatb in terms
of outgoing SMS8 st a very important
milestone of the opexation. Howeverx,

TGeneral Dramat never responded to the

gMss which he _received from Captain
Maluleke. He alsc called a Zimbabﬁgan
nunber twice ...”

That thing is not here under MALULEKE.

Under MALULEKE that is 6.5,

Yes, on page 23. To test the version of the

witness

Oh yes, in texms of these blocks it's not

thexe.

i)
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MR JULY: Yes, it's not there.
MR KHUBA: Okay, I get you on that. I want to raspond.

I just wonder if you azé done with all the...

MR JULY: Yes, we will deal with all of them. NEBRTHLING

[¥2]

does not appeay here.

MR KHUBA: Where?

MR JULY: | On the one ...

MR KHUBA:! His statement? f

MR JULY: On the cellphone, atill in paragraph 5.35.

MR KHUBA: Ok, NEETHLING is not there? . 10
MR JULY: yes. He's not listed on this. But on page 24

of the original, the one that you sent earlier
orn, NEETHLING's cellphone records are there!
. “He is a police offlcer who was posted at
the border durlng the operation. He 15
assisted Captain Maluleke to cross the
border with the suspects, He cantgbted
Lieutenant General  Dramat when  he

welcomed the Zimbabwean police the first

time.” ' 20
MR KHUBA: Are you talking about MADILONGA or NEETHLING?
MR JULY: Sorry, sorry, I'm reading f£rom MADILONGA now.

The cellphone records of NEETHLING:
wge was directly reporting to Major

General Sibiya.” 25

gﬁ(\%,
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MR KHUBA: Yes, that is the first report.
MR JULY: “He contachted General 8ibiya

telephonically and in his statement he
stated that he belleved he reported the
operation to Major General Sibiya.” -

the new paragraph 5.5 here does not -talk te

this.
MR KHUBA: Yes.
MR JULY!: go I’m saying even if we were Lo accept your

version as being coxrect, that when you 10
received this evidence about the location of
SIRIYA, but everything that we have done BO
far has nothing to do with MAJOR GENERAL
SIRIYA, and in addition to that his location,
in order to prove the charges that you brought 15
against him - except for theft and assault -

you don’t need his physical presence.

MR KHUBA: Mo, that!’s fine.
MR JULY: Then  JENNIFER TRISH-QHOBOSHEANE = that
evidence wasg not in your original reporﬁ, 20

right, and even DRAMAT and SIBIYA were not in
your report. Also, the new one 1s different
o thisnone. Before 1 proceed let's go to
those dockets. Your statement you will find

in the original staxting on page 25. The 28

i
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other one starts at page 25 as well, It’s you

- the filrst paragraph is the same, and in the
second paragraph then it starts changing.

MR KHUBA: . In the second paragraph?

MR JULY: vaes, in actual fact it starts changing in the 5
second paragraph.

“Upon his perusal .-

Do you see where 1t says “ypon his perusal”?

" MR KHUBA: M .

MR JULY: Maybe before that 1 need to indicate - do you 1.0

see where 1t starts “on L3 November®?

MR KHUBA: 13 ... 7
MR JULY: 13 November.
MR KHUBA: ves, I see it

won 13 November, a letter requesting an 15
{nterview ...”
MR JULY: Yes, where it starts oD 13 November, if you
Look at that it ends where it says “incldent”.

Do you see where it says “incident” and there

18 a sentence which starts! 20
won 28 January 2013 .. 8"
MR KHUBA: Yes, [ see that.
MR JULY:! If you go to the next report, where the

paragraph ands ...

MR KBUBA: TLfs page 267 25

-
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Yes, page 26. It ends with “incident”.

Okay, ©h Yyes; I see it.
put look at where it then begins.

i

“on 15 February ...
And it leaves out:
won 28 January he was called by the
former Brecutlve Director, wWho dgave him
the following documents, gtating that she
had received them from the Secretary of
police g’ . 10
All of that part is remqved.
It's removed. '
and then they start the paragraph:
won 15 February ..."
okay, this paragraph on the 28th, it doesn't 15
have the name of DRAMAT.

It does.

Where?
Tt does. If you 1ook at the second ...

Tt doesn’ L. 20

Tt doesn’t, but what it says is:
won 28 January he Was called by the
former BExecutive Director, whe gave him
the following documents, stating that she

had received them from the Secretary of 25

IR\
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police, report OD illegal Renditions
datad_25/06/2012, accompanied by warrants
of detention for the following
individuals: sumisani Witness Ndeya,
ghepard Chuma, Nelson Ndlowvu and three
Notification of the Deportation of an
Tllegal poreignexr for Nelson Ndlovua,
Shepard Chuma and Maghwawe sibanda. The
documents are £iled in thé docket as per
B36. an  enlarged COPY of the death
certbificate was made from a cOpPY of the
Sunday Tinmes newspaperfhe received from
Brigadier Zangwa dated 23/10/2011 titled
wJourney to death in an unmarked car” and
tg filed as per A3S5. "

that whole part 1s removed. ™

It's removed, okay. That is a point also that

T can explaln,

1 think it's page 30 of the original report.

Do you see that park on page 30, where you

gay:
“{e held a meeting on 05/11/2010 with the
Zimpbabhwean police.”

page 30 of the analysis?

Yes.

|
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Okay.
“He hald a meeting with the Zimbabwean
police planning the operatioen. success
report dated -, '’

okay. |

That part is pot ineluded in this report.
71 it not that it was put the other way round?
No.
1¢fs completely out?
Yes.
which page can you guide me to?
itfs page 30. Then there is no analysls of
any dates 1ln the other document which starts
on page 29. T says!

wihe following Eindings were made:

vimbabwean police can

Yes, I see now. FPage 30 and page 29 din the

other one. Let me check'the part that you say

{5 not there. Undex the new report what page
iz a7

1t changes completely.

Of course the pilcture, in terms of how the
facts were put, changes because of the
analysis of how we analysed the evidence. But

I'm going to axplain. If you look at the

,‘,\' /]
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analysis, there are pullet points there.
Yas.s
There is one that talks to the old report. 1t
starts by giving the background on’ TOMS, then
you have that bullet point whexe: 5
wrhe Zimbabwean police came into the
country with the purpose of arresting
wanted 7inbabwean Nationals ;and
Lieutenant General Dramat directed that
they be alloved to proceed since thay...” 10
Here he says:
wihe arrest of pumisani Ndeya ) o
g he is no longer talking about. GENERAL
DRAMAT . ’
e held & meating on O November 2010 15
with the Zimbalbwean police planning the |
operation."
That part is nol hare.
Okay.
“He recelved communscation .7 20
My challenge, most especially whemx you look at
the Lesue of the analysis, the analyses in the
first report and. the second report diﬁfer a
lot, not only on what is there and what is not

there, and also the style of presentation, but 2!

W
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1 need to indicate ghat that issue regarding
the call, if you check 1t isithere, in terms
of when you 90 deeper into the analysis, o
gay that even though GENERAL DRAMAT might have
raceived the call, we do net know what the
discussion was all about. Okay? »

Okay, let’s go through 1t. Tt says the
2 IMBABWEAN Police jnto the country, and it
says they were coming to - you Se&: what Yyou
ware doing hexe, you were analysing the
statements made py people. They are there.
Then you seem to be accepting these documents,
hence you came to +he conclusion that thefe is
a link, Right? gut in this you leave out -
that has been left oub, a8 if the meeting has
nevexn héﬁpened, a8 if MADILONGA has nevel sald
what was saild. of course when you want to
come to a conclugion, that you can do, but you
needed to analyse it in this way that you did.
But now, because the conclusion is different,
that analysis is no longer as if you now are
not agreeing with the fact that there was a
meeting on 2 November, as L£ MADTLONGA never
made that statement. po you get what 1'm

saying?

"
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ves, there L'm just really going Lo explain cn
that peart, pecaunse when Wwe discussed the
evidence and reviewed the evidence, We tried
to weigh it, i verms of saying: 1£ there 18
this evidence; vhat is the .possibility in
perms of this side and this side? Whereas in
the flrst raport it was s clear-cut case to
gay: If this person called énd there Were no
prévious calls that vere made to this person;
and there were no calls made afterwards to
this person, it shows that the call was
basically about the 7 ITMBABWEANS, and there are
people who confirm that, which means the
2, IMBABWERNS met with DRAMAT. That was the
flrst report.

Now, using rhe same evidence, 4+he second

report is saying - and probably it put it In

a way that it 4is kind of really more

suggeatlve rather than straightforward and to
the point, because We wWere saying even though
COTONEL MADILONGA called GENERAL DRAMAT and
they confirmed - all these people confirmed

already he received a call - we do not have

confirmation of what they talked about or what .

they discussed.

x
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vou see, the preblen is unless You have
evidence which says: T have nevear received a

call from MADTLONGRA -~ and MADILONGA having
said: I similaxnly didnft phoned, there was a

need for ne to‘make this call ~ ip the absence 5
of any information which seeks to suggeét that

the content of the call was disputed, or the

call itself ﬁas-disputed, thexe is no 18ason

why that information wWasd left out here.

also, what I would net agree: most especially%” 10
on the analysis, 18 the Lssue that the
information was not left out. It might be the

way Lt was presented. Tor example, if T then
acknowledge in the analysis, in the new
report, that DﬁAMAT received the call, but I 15
do not know what the call was all about, it
really puts it ip a way as if 1 cannot really
decide whether DRAMAT is involved or not
involved,

you see, the problem with that submission is 20
that you make the call, and whatever was said

in the call - it doesn' t matter how long it

ook for them to talk, bhut there was & meeting

on 5 Hovember. Go one would then 1ink the two

and say: Then there 1is no vay that DRAMAT 2t

-
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could not have known about the presence of the
7 TMBARWEANS .

MR KHUBA: Yes, that’s true.

CMR JULY: That he can’t 8say. Then, taking it to it's
dogical conclusion, &n the absence of any
other informaticn which contradicts that call,
tha call was about the same thing. But I'm
gsaying when you made this - this one seeks to
stay completely away from DRAMAT, this report.

MR KHUBA: Probably the way it is presented seems tO be

' taking responsibllity away from D
MR JULY ! ves, and this one -puts it very clearly. Let
me tell you, we may not agree with what was
gaid here in the first one — you may not agree
with it - buk it put tHings into perspectivé.
\ Here is the call, here is the person neating
with these people, here person
congratulating ihe officens, can you
say you don't know?
MR KHUBA: 7 agree with you, yes.
MR JULY: ) and the resounces are being given to carzy out
' the operations. IHow do you then say you don’t
¥now? But when you read this one,
MR KHUBA! It neutralisesleverything.
MR JULY: Yes, yes.
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advocate, T think the biggest challenge 1ls

when you debate the evidence, most especially
as 1 indicateéd previously, when you bave dealt
with an investigation yourself, and you get

these inputs in -terms of the case needing to

pe proved beyond & reasonable doubt, you need

te look into this ovidence and explore the

possibility of it. This posgibility should

not be based on prasumption, it needs to be

pased on evidence. put one important igsue
was to say — 1L think we depated a 1ot, myself
and SESOKO about it, to say! Is the knowledge

sufficient? We debated Lt. previoualy I held

2 different view. But We dgbated it again:
IIQ the knowledge oufficient? We' came to a
péint, to say: But the fact that I know oI
the fact that L know about something - because
we explored the part that says the DPCIL was

allowed to asaist other countries. They’ve

been assisting. 1 even drew another case

ipvelving ANGOLA. The responsibility of the

"investigator is to be alble to comply with the

legislative imperative. [t means that 1€ I go

out there and get records of a callphone, you

baing my boss would expect that T .apply for a

M
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£ the things. then I apply for a

205, I 49 and serve i, and when I say the

case 1is solved, you expect that I walk the

thin line of the criminal Procedure Act in

order to attain whatever I have attained.
We asked ou ]
1ine with the quastion of where the crime was
committed ~ 1 wanted To know 1E these people,
moxe especially those wﬂo were assisting
MALULEKE, would have kKnown . 10

tet me tell you, you would have used the sane

raplves LO say, Mmore especially in

(1]

geport and come to this conclusion still. You

would have used the same report and come to

this conclusion. But once there are .-

', some things that ate not'there Co 15

... things that have been ramoved.

1 think there 1 need tO explain why things

have been removed, LE they have been removed.

Because 1 agree with you that the contents of

the First report and the sacond repoxt ~ there 21

are things that are misasing, AL first, when

you gave

proplem.

statement,

your explanation, 1 never had &

put. 1'm 100king  through the

in my statement, to sayi How could

this statement pe removed, hecause it does not

o)
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MR JULY:

MR KHUGEA:

20% to

205, I go and sBrve 3, and when T say Cthe
case ié 80
thin line of the Criminal procedure Bct in
order to attgin whatever I have attailned.

wWe aske '
1ine with the guestion of where the crime was
committe
more especially those who Were assisting
MALULEKE, wou

Let me tell you you would have used the sane

92

get the £hings. Then I apply for a

Lwed, you expect that 1 walk the

d ourselves to say, more especially in

4 ~ 1 wanted to know if these people;
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o

1d have Knowh. 10

report and come £o this conclusion gtill, You |

would have used the same report and come to

this conclusion. put once rhere are .-

gome Thin

... things

gs that are aot there ... 15

t+hat have been removed.

1 think there i need tO explain why things

pave been romoved, 1f they have been removed.

pecause 1 agree with you that the contents of

the first re
are things
you gave

problem.

port and the second report — there 21
that are missing. At first, when
your explanation, 1 pever had a

put IL'm locking through  the

statement, in my statément,.to say: How could

this statement be removed, bhecause it does not
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even have the name of DRAMAT? Do you get what
Trm.saying? The point of the matter is that
when we dealt with the report there were only
three hands that the reports when through. It
was me, it was gESOKO and it was McBRIDE,
only three. The other person, ANGUS, only
became part of the meeting where these things
were discussed in AEtail‘ But when it comes
to the issue of working on the report, 1t was
myself and 1t was MR SESOKO. But most of the
time it was me, because MR SBSOKO is very siow
in typing. 1 transferred the report to his
computer, because T use a very small laptop:
and sometimes when you have big fingexs, You
hit Ewo letters when you wanﬁ to hit one. 50
I endea up workiﬁg on his computer. When it
was done I sent 1t through.,  But the thidgs
that you are showing me, how this evidence was
taken out, most especially the ones that
really impiicate DRAMAT T'm concerned.
Because even in the reports in the newspapers
they say some of the evidence was taken out,
I just said: These people are iying. 1 did
not even bother, I just said: These people

are lying. But my concern, when I‘m looking

.}/_\,—f‘]

1.0

15

20
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at this, is what really happened? I really

have a problem.

éut 1 alsc have a challenge that some of the
evidence - and this is part of my statement,

T do mot think, in.my own opinion, that if the 5

f . idea on the agenda was to clear DRAMAT through

o~

trying to take stuff out, why do you take £hat
one, because it has nothing to do with. DRAMAT.
So T do not know, because that report we did
very gqulckly. We did it very quickly. If you 10
chock 1 think we signed it around the 18th.
We did it very quickly, so I do neot know how
some of the information went migsing. Eut I
) ! ‘ want to tell you it’s my concern to say not
‘ o oﬁly the infgrmation that-implicates DRAMAT, 15
2, but +the information that is silent about °
DRAMAT. If I have to give you an answer on
what really happened and vhat the reason was,
T would be starting to learn to lie.
But 3in terms of your analysis, the analysis 20
\\\ . took a very, vexy different form, If you look
\ at the analysis, it seems as 1f it was
rewritten. It does not even conform with the
old analysis,

MR JULY And it seesks to suggest that what was a 25

W QX
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factual thing is no longer a fact.

Mg .

Tyl left out., Do you get what I'm éaying?
Yes,

And what would have been considered in coming
ge that conclusion, is left out in oxder to
come to this dlfferent conclusion.

You know, I really respect your opinion on
that, but as 2 persen whe worked on the
report, nyself as KHUBK ﬁever intentionally or
delibﬁﬁgggfy removed part of the report. HNo.

et TR
R m T

Oqiwyemgmipportant thing, sometimes I do not

TR s s -

e o it

Eﬁgkkxmﬁigard.myself as an intelligent person,
i -

et T e e

L

put I think operating throngh commonsenss it
e i TE

Tt

e P T e AN

‘gould fell me what is the use in removing

W

i UL LR S

15

e, — i T
PR e M,‘N’ . -

something in the report but leave it in the
LJW%’JWWﬂme_M .
doc@gg;ﬁme you see Now?
L [ g

Yas.

P e, S
pegause Litfs not the report that informs the
Lnvestigation, it s the investigation that
informs the repoxt. SO the fact that things
....M“"‘"‘ .
were not aligned properly - and probably
things were done hastily, I do not know, but

the issue is that on the repoxt we had inputs

from ROBERT McBRIDE, and those inputs we dealt

.ﬁ/\

2%
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with; most eapecially the spelling part., In
terms of the evidentlal part I cannot really
remenbel and cannot say. I1f the other person
"comes -~ because when Wwe dealt with this
report, there was MR ANGUS. He may shed some 5
light on that. put what I still remember,
there was no time, and T'm still repeating ity
because I really do not = 1f there is one
thing that can put ne in trouble, and I was
telling my wife apout it, the one thing that 10
can put me in trquble apout this thing is when
T lie about it. Because T didn’t do anything

wrong, but once I 1ie about it then there is

somebhing wrong with it.

“Phe” issue’ is there was not even a single time 15
where McBRIDE said to me: Change the raport

to sult DRAMAT, He might have made inputs, he
might lhave gqueried how things wexe done,
Sometimes the iszsue - most especlally the
jgsue of having & CRIME {NTELLIGENCE member,{ = 20
e had a concern about 1t to say: Are you
sople not independent? e indicated te him

that we are independent. He said: How did

you invqlve 4 CRIME INTELLIGENCE member in the

investigation? But I cleared that, and T told 2%

w
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him. T saldi The reason why I involved him

is because I got instruction, and I worked

with him. This guy was never = T would have
gigned this report with him, but T reallsed

that this report may end up in the wrong hands 5
or the right hands, but they will know that I

was working with MOSENG{%?), 8o I wan@ed him bo
remain a secreb colleague in terms of his part

in the investigation.

Tet us do through thesa. You see, for 10
ipnstance, Jjust in the way of showing how in

the second report there wWas an avoidance of
stating the factual statements, 1f you look at

page 29 of the original report ...

of the original report? 185,

Yes, LU says:

wihe operatilons sarried out by TOMS to
arrest vimbabvean Foreign Nationals (it’s
under  ANALYSIS) in  Diepsloot . in .
connection  with the murder of a 20
gimbabwean police colonel was led by
captain M D Maluleke, also known as
Cowboy.

According to & letter retrisved ILrom

Cabtain Maluleke’s laphtop re vwas a 2

e
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neeting in August 5010 held between
gimbabwe ..
To that one you may deliberately not make
refarence. I
g0 it doesn't appear in rhe analysis? 5
Yes. ‘
okay. It's not. in the f£indings?
1 says in the findings = there is only one
meeting that is being referred to. It talks
apout the success report. The only meeting TO 10
which referentce is made here is oni
“iphe SUGCESS repoxt that claimed that
pieutenant Genecral Dramat had a meeting .
with the Zimpabuean police lacks detaii
about the meeting itself.” 15
put it says here!
vin August 2010 held a meeting with the
zimbabwean authoritlies (indist;pct)
wherein General gibiya was appointed as
a coordinator regardiné cooparation 20
between the two countries.
mhe obligation to assist 1s {iﬂdistinct)
should have emanated from the agreewment
of the same meating, &s oited in the

success  reporl. The letter dated 25

Wl
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2010/07/29 addressed to

ghibande

a meebl

operational matters, bub
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commissioner
by Lieutenant bramal requesting
ng of 5/08/2010 to discuss

limited to

fugitives of serious crime, like cash-in~ 5

transit and ().

There L1 enough evidence that = showed that

GENERAEL DRAMAT nob only knew about the

oparation that led te the Rendition, but

gsanctioned it

in the following ways. He let 10

the LYMBABWEANS cOme inte the country for the

purposes of meeting with i,

1 still remember when I was rahsing that issue

-~ you know, most of the things when you are

rafsing them
valking,
debating this

allowed these

said no, he didn’t allow (indistinct). Do you

get what JAR!
Bul, what we
clroumstances,
1. is HOME AFT

this paxticul

which says MATHEBULA phoned his boss, who 25

ce 20

~ 3t kicks, When we were 15

T still remenber when we were

1asne with himy we said he

people to entex the country, He

do know in thess particulax
is under normal cilrcumstances
ATRS who would allow it. Rut in

ar inhstance we have evidence

!
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aaid: L kno¥W nothing of this, phone DRAMAT .

He then called PRAMAT and DRAMAT gald: Tet

them 3. There ig DO avidence, aven Lrom

DRAMAT, which says: 1 did not talk to the

o I MBABWEAN police, I never said to this guy he

must allow these paople Lo come in. On what
pasig now Ao we leave that information out?
Okay, d¢ia you check DRAMAT' 8 statement, the
warning statement?

No, you S€€: the warning atatement — that’g a
pad memory. Tt s net e
! s not factual?
No, I'm gaying 1ers a pad Memoxry .

COLONEL HRAMAT !

sge will state ihat he is the Deputy
National Cconmissloner of the goutll
police gervices. He

African

unequivocally points out that at no stage

during his correct xole 83 the National

Head of the ppct did he personally

authorise the unlawful and intentional

deprivind of & person’s liberty, ©OF

movement, and/or his custodians  of

control on any hasis whatsoever.”

N

on which pade ig that?

W

10

15

20

25
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MR KHUBA! it's page 25,

“Ha will further saYy that. he never
authorised anyone OL sanctioned the
xidnapping of any Zimbabwean Nationals.

He knows of ne action that he took oY 5
authoxised which was aimad at defeating

the sdministration of justice;”

MR JULY! and this is not responding to +he issue of a
call being made, pecause there are particular
allegations, specific allegations that are 10
peing made.

MR KHUBA: put 1f you ook at the 1gsue of the call, in
terms of the warning statement - pegause he
requested gquestions in wfiting, it was never
contested with him. Because when we ‘dlscussed 15
the questions with ADVOCRTE MOSENG, he wa3 of
the idea! Let us‘not be specific with him,
because once You heome specific you are
restricted. 1 gon't know whether you have
those guestions. 20

MR JULY} No, no, lat me tell you why = T don't have the
questiens, put I/m saying Row you are the
author ...

MR KHUBB: ... of the report?

MR JULY: ... of the report. .What do you e of the 25
™

!
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statement that you relied on to come to this
conclusion, when a person Say3s the following,
that
“He will sta%e he is the Deputy National
comnlggionelr and he unequivocally peints
out that at Do stage during hisg correct
role as the National Head of the ppCl did
he ever personally authorise ...
That is a different ilssue. He may have had
the meetings, he may not have authorised, but
Ehat doesn't mean rhose meetings did not take
place.
What T want to put across ig that we have two
issﬁas here. We have the issue that DRAMAT
addressed, to say: authorise the operation -~
and he did not authorise the operation. You
have the second lssue, which you sald ig
whether he knew aboul the operation. That's
a very eritical polnt. 1f you look ‘at the
f£irst ong, whether he authoxised it, of course
we aould not prove that .he did or did not
anthorise 31L&, bul we can Prove that he knew
about it.
Yas.

When we did the evaluation of evidence, Ve

i )

10

15

20
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whather he knew.

Wwe debated the issug whether wnowing 1s

sufficient. rpat!s where

we

arrived at &

point TO gay! MALULEKE had bheen deporting

people. Wasn' L 1t that DRAMAT

WIas expecting

him to have folloved the procadure? Do you

\qget what T'm saying?

MR JULY: You see, once You have the wnowledge - this is

what SES0K0 wounld have gald.

opce you have

the ¥nowledge: apd you &lso hinted at £his -~

once you say something happened in fronﬁ ot

you, B8 the police: which 1is unlawful, with

other policemen peating a pPerson in front of

Yo, the fallure o act
action. Right?

MR KHUBA! Yes.,

in

jtself 1s an

MR JULY: tn this ocase: when DRAMAT becomes aware of

this, it is peyond guestio

n whethex ...

MR KHUBA: .. wvihether the other one followed procedure

ar nob’t

MR JULY: (/Y 5, becaust he knew about it.
MR KﬂUBR: C Okay

MR JULY} He

here, be wnew about the depo

ey about the presence of the 7, TMBABWEANS

rtation of these

people, ang if the syidence stands, he then

P

10

15
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congratnlated them. 8o if he congratulated
them, as 2 persdn in his position, he should
have sald what then nappened. put that
question you don’ t ask and answer yourself,
you put that guestion, You assume he ought o
have  kKnown that the procedure was hot
£olloved.

Bo you axge saying the point should be that he
ought to have known that ghe procedure Was not
followed?

Yag. Recause he knows that police don’ t act.
That’s &  process of HOME AFFAI&S. The
deportation of people is not A& police

compatence.

Yes, and 1f you look at the docunents,

according to a guy From HOME AFFAIRS, he said
somebody came with these document.s and sald:
po you kuow these documents? And he sald it
wag MALULEKE. 8o Y gusplcion was it was the
same MALULEKE who did that, he wanted to go
and verify. My point was to say every step of
the way - in fact, let me nob say my polnt,
let ﬁe saQ what we discussed when we were
evaluating this case, was -to ceme to a point

to say! 1§ MALULEKE did all these things,

e

10

15

20
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going to these pecpie and all these types of
things, does it mean that. DRAMAT knew about
it? 'That was one of my guestions, And if I
had probably applied the approach that you are
using now, I could have arrived at a different
position, which was my previous position. Do
you get what I’m éayinq? Because for me -~ we
discussed ﬁith MOSENG and others to say: But
this pexson operating at that high level - but
the discussion was not quite extensive, like
T had when I had it with SESOKO, bacauser he

nad this prosecutorial background, to say!

_With these things the defence is going to tear

you apart. Dike this issue, and this lssue.
Bacanse when you do a report you also expect
that probably the NDPP may give a copy to the
defence. Actually we started to look into
this evidence, trying to maintain - not a
palance, but to say where does the scale tip
heavily, and also looking at things where we

could say: This is tangible, this is what we

.can use, 1 think the point that T did not

really embrace much is the peint that you are
making, that with DRAMAT one is supposed lo

say that 4if he knew about it, that 1is

no Ny

10

15

20
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sufficlent.

Yes., Another quastion T have, 18 isn't the
role of DRCI  to find a person criminally
1iable and that’s 17 IFf there is no criminal
element there is no infringement of any -~ You
can't find a person Lo have misconducted
himself in terms of the Police Code; it has to
be criminal.

Ho, you can. What happens is that 1f you
check ~ we normally use one regulation” of
opps, and it is called 20(z). 201z} says the
person has conmitted & sftatutory ©r COMMON Law
crime, and that is what that person <an be
subjected to. There axe other provislons of
that regulation which would indicate that the
person hasg caused what? = Something to do with
the admiqistration of what, what, what,

That Ls what 1 was going to say:. to say for
instance now STRIYA is belng subjected to a
disciplinary hearing. Ifm pot suxre whether
that alsc comes outt of this report. Tf
asking that gquestion, to say: fs it criminal
or nothing?

¥o, it's not criminal, there are & lot of

s((l

things you can use.

10

20
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You can simply be charged as an employee of
the Police, and Dbe subjected to a
disciplinaxry?

You can., Tt's not only criminal, we do both.
In fact, our Act is very clear. It says you
can do criminal and you can do departmental.
Most ofvthe time when the criminal is strond,
then we récommend that the person be charged
depactmentally for contravention of Regulation
20(z). That regulatiion talks about the person
having committed a statutory offence or common
Law offence.

Tf it's a‘situation.where you do not recommend
a pérson to bhe charged criminally, you cannot
use Regulation 20¢z), bhecause that issue of
erime falls away. Bubt when we did this, afger
we had done the analysis and everything, there
was a d@partmenﬁal recommendation which was
sent, I cannot remember it well, hecause I
dealt with the criminal one. Whether 1 signed
that or did not sign, I cannol remember, but
f think probably I signed. That one sald that
we recommendad only MALULEKE to be charged,
We said MATULEKE must be charged in terms of

Régulation 201(z2).

.

10

15
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Criminally?

ves. But these other ones like NEOSI, because

_ we did not recommend them TO be charged for

assault, we could not ge and say: Chaxrge thein -

departmentally for 20{z). T think that wasg
the rationale behind the issue of saying why
the decision was that way.

Also, can L raise another point here?

Yes.

There was & meno — an info note, sOrLY. which
was sent to MUHETHWA. _that info note is wery
stralght to the point, but we do not know
whether you have it or not., Because that infe
note was written ihe same day, I think. It
says what happened: 1t indicated what the
hoss has done, a review, and what, what, And
that one places the role on our bosd in terms
of what he has done. I do not know whethéx
you have that info note. Tt was around the
“gth or the 20th, but somewhere arcund March.
If you havs, then it’'s fine. If you do not
have it, I can try to find that information
and glve 1t to you somehow.

No. That Info note talks about what?

the info note says that he bame, he reviewed,
. / *

3(\'\
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he requested cases, and it talks to ~ so 1l do
not know whether the Mipister handed it over.
But that info note - pecauae I think when I
was speaking with gRSOKO about the case, 1
sajd there was an info.note. He gaid: No,
fpere ig no info note. 1 sald: T rzemembeyx
there was an info note. When we got that info
note, we realised that info note was sent. So
when T was in DURBAN T wanted to come with it,
pecause he has it in his compuber, but. he
satd; Wo, noy T don’t think they will neetd
it. I think he wiil be able to give it to me
after this, and T will find a way in which I
will giVe‘it to ?ou. Becauss I want teo assist
rhe investigation.

Yes, we need the info note.

Okay; |

56 in a nutshell youx changing of the report
was influenced by the discussions that you
had, and inputs = the discussions which are
purely of & legal nature with SESOKO, and the
inputs that you - let me put it this way.

1 1s the new evidence;

2 was the debate on the posgibility of the

charges stlcking - this was legal

&z}
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debate which involvéd who, you and ...7?
And MR SESOKO. I think the boss had inputs in
terms of the - I do not know what he wrote on
the paper.
But did he' have inputs in the report? 5
gome of them are cesmetlc.
Yes, some are cosmetic.
put 1 cannot remember in terms of his view of
the evidence.
ind whatever he has recommended or has put 10
forward you cannot find because ...
.. we destroyed.
... those documents were destroyed.

T
"u',.."‘ o

They were destroyed. I d6 mot koow-whelher T
can strike luck and get something, but I still 15
remember we sald: Everything has been leaked
now and we destroyed therm. But I think I need

~to be able to put it in a way that will
gatlisfy him, to say the new reporlt was
Influence by the new evidence, that’s polnt 20
number 1, and. the review of the existing

evidence, Those are the two major things.

Tt sp e

s o b P L camare i T e

OFf the exlsting evidence?
Yas.

What you will appreciate from our side, lLs we 25
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will say was the so-called new evidence new
and so materially different as to make you and
your teamn change the report? !

{ wouldn't really have 2 problem with how you
view the process which was taken, and also the
product that came out of it.

that's fine.

The other thing I want to know, 15 what is it

that you would want me to provide in texms of

other documantary = I'm golng to give you the

"info note.

Let’s say so-far 1t is the info note, but we
may have to call you again.

Tf you call me —‘JI do not really have a
problemn, whenever you want me, I'm going to
talk. I’m going to talk. So l'm guite fine
with that. Whether you call me tomorcow, I
will come.

that!s okay. Let's do that. I think it was
a fruitful meeting.

Giood.

TR INTERVIEW ADJOURKS

) S

10

15




)

E

)

Y6-HIK-SUP-213

255

5 July/IRID
23.04,1% INNOCENT HKHURA

TNDEPENDENT POLICH THNVESTIGATIVE DIRBCTORATE

Tnterview with:

INNOCENT KHUBA

e et

e e

PRESENT ¢ MR INNOCENT KHUBA - IRID
MR SANDILE JULY - Director, Werksmans
M3 KERRY BADAL ~ Rgsociate, Werksmans

MR KWAZI BUTHELEZI - Candidate BAttorney

—

>3 ppril 2015
MR JULY: roday is 23 April, and in this matter it is

ma, SANDILE JULY, KERRY BADAL, KWAZI RUTHELEZL
and MR KHUBA,. We have called MR RHUBA to deal
with the contradictions between hig statement
and what we heard from McBRIDE. MR SESOKO

appears on both reports as a signatory to the

reports. Maybe, Mr Khuba, we must start with |

this, and here is the issue, MR McBRIDE sald
one of the reasons why he had to sign -
ordinarily ﬂe doesn’t sign the report, and it
nakes sense that he does not sign, and the act
makes no provision for him to sign. . He says

one of the reasong why he signed is because it

™
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involved two provinces, S0 he had to sign the
report., Was that whalt you understood was the
reagon why he atgned?

MR KHUBA: That reason was never raiéed with me. My
understanding was that he signed because he 5
was the current head of the .department.
gven though there was nbthing previously that
a pexson would sign, he gatd he wanted to
sign.

MR JULY: But why did MR SHEOK0 sign? 10

MR KHUBAi- MR 8ESOKO glgned becauss he was appoeinted head
of investigation, he was the Acting Head of
Taveatigation, The rendition wWas about the
investigation. As  the acting Head of
Tnvestigation -~ and I do not know, but 15
probably the fact that he participated in the
issu;~of the gecond report, that might be the

‘ one .,

MR JULY: S0 he participated in the raporé, and would
MeBRIDE have signed that report had he not 20
participated in the report?

MR KHUBA: 1f McBRIDE could have found thaf report done,
it would be wvery diffioult -~ I think
he signed beéause he knows what was in the

report., 25
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Can you explain the 1ggue around the docket?
on 7 March, You and MR ANGUS - and maybe
before wWe deal with 1 March, MR McBRIDE
astarted when, on the 3xd?

Yeg, L think it was on the 3rd.

3 March, Then who gave you & call to say thét
MR McﬁRIDE wanted the report?

Tt was MR SESORO.

MR SESOKO?

Yes.

vou emalled the report Lo MR SESOKRO?

Yes,

vou don’t know whether MR gREOKO gave it ro
McBRIDE or not?

Mo, T do.not know.

put you meb with MCBRIDE the day after you
emailed the report? -

That!a correct.

Which was the 5th?

Yes.

When you met with him on the 5thy, wﬁat did you
digcuss? .

Wwe discussed the report.' He wanted to know -
he wanted me ro outline the process of

investigation from the beginning to the end,

N
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and I axplained to him., He had cohcerns. At
various stages of my investigation, which I
explained to him, he asked questlons, and I
will tell you where. when I indicated to him
that I investigated the caseé with the

assistance of crime Intelligence, then he

asked: Why were you involving Crime

Tntelligence, because rpID is independent? I
gndicated to him  that T was given
instructions by the theg Acting Executive
Director. He wanted to know axactly how the
instruction Wab glven, and I explained
£o him that the then Acting Bxecutive Director
gald she thinks that because this
investigation ﬁas dealt with by Crime
Tpteliigence, and they brought this case, I
must rope in one OF ;hé_inveﬁtigators. She
gpecifically mentioned him by nane, gaying
that 1ig COLONEL MOUKANG@E.

When you wene discussing this with him, did
you get the.sense that this perscn didn’t know
anything about the report, or were Yyou
discussing a'report that a person had read or

had knowledge 0f7?

T .could pick up that he had knoyledge

e
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of it.

go after the %¢h there was ancther day, which

was the 6th.

Yes.

you had another meeting on the 6th? 5
Tes. ‘

That meeting on ghe 6th was the meeting whexe

it was yous SEEOKO, ANGUS and McBRIDE in one
room?

Yes. ' ) 10

You don't know about the meeting between ANGUS

and MR MeBRIDE, becauss ANGUS said he had &

meeting with MR MoBRIDE shortly betore that

meeting?

1t seems, 1f£ I remenber well, T found ANGUS 15

thera inside,.sitting. We went there and sat,

and that is where We continued.

What was discussed in that meeting?

What was dlgcussed wWas the ispue of - we
started cavrying oD from what I sald 20
previously.

Which was the previous day'?

yes, and I felt as if MR MoBRIDE wanted other
people O know, Gto be brilefed, Most

especlally on the issue of Crime Intelligence, 25
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he wanted me o walk on that path and
emphasise, and baslcally jgsues like those
ones he raised. T cannol remember whose
evidence was discussed, but I remenber very
well on the 205 of LEBEYA, to say! How are 5
you connecting  this person? Now, I
indicated to him that T was connaching LEBEYA
not because he was a suspect. For me, if I
find zxecords of cellphones, and you have
called this person regularly, T nead to go teo 10
that cellphone and do a 205 to ‘check whether
you are friends, or was there gomething that
was happening, espeqially around that tiwe,

He was not qulte fine with that, but I

explained te him, %to say: These are the 15
issues.
MR JULY But it then means that he had had sight of the

report‘when he was asking those guestions,

MR KHUBA: that's why I say he might have, becausae even
the previous day he had something in front of 20
him, and T did not really look at it. Because
you know, our beoardroom table, Lif you sit
there and somebody is there - 1 never knew
what he was looking at.

MR JULY: On 7 March, which was a Friday, you and BNGUS 25
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went Lo JOBANNESBURG.

Yes.

To the office of the DPP, SOUTH GAUTENG.

Yes.

What was jyour reason for going there? 5
Tt was because when we discusse& on the 6th,

he asked where the docket was.

Wwho asked?

£ wag McBRIDE. I told him that on the docket

1T couldn’t get information, because I had 10
already sent an omail on the 28th, The docket

wae with the DPP, CAUTENG, and I was glven the

name oF thé person, and they sald it was
ADVOCRATE VAN ZYL. 1T indicated to him that I

was looking for the dockelt from the'previous 15
advocate who was dealing with the ocase,
ADVOCATE MOSING. Then he indlcated: If you
gtill have that evidence, you still have to go

and collect thé docket..

The questlon was where? Because the following 20
day there was a Vvery inportant summit which I

was sﬁpposed to albtend near BOKSBURG, But we

said no, we ware not going to attend. We were
glven an oppoxtunity to saf: pon’ t attend, go
straight. ©On the issﬁe of ANGUS - I don't 25
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remempey, whether we discussed with him that he

must accompany me. hecauge after that we went

to SESOKO's office, where the deliberation
continued. T éannot say that we had another
meeting, it was just a deliberation about what 5
was discussed,

ANGUS seemed tO remember that, that. after
McBRIDE' 5 méeting you went Lo SESOKO' s
office.

Yyes, and we discussed it put it was not 10
another nmesting. We just sat there discussing

what had happened, I gtill remember very well
ANGUS sald to me: phere le something that is
wrong. Whai is wrong? I said: When we were
talking, the boss could not look wme in the 15
eyes. 1 don’t know, maybe it’s not really a

{?), because he would ask gquestions when he

was just looking thera., After that T gald:
angus, I don’t interprel ﬁhings, it's fine,

that Ls that, but tomorroﬁ do you wanl bto’ 20
accoﬁpany we? He saild yes. We oidn’t agree

on the issue at the time, he said I want to
leave abt 04h00 ox 0O5h00 because We wanted to

beat the traffic, Fortunately we were staying

in the same hotel. garly in the morningrat 25
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04h00 or O05h00 in fact we used his hired
vehicle, and I left my car. We drove stralght
to VAN ZY¥L. We arrived there, .we found
ADVOCATE VAN ZYL to be a very friendly guy, we
talked to him, and were laughing, 5
) J MR JULY: ANGUS says he didn’% éven know tGhat the
¢ gentleman was VAN 2YL, he went for his own
) CATO MANOR matter, and he was walking down fhe
stalrs to check khe actual floor you were on, .
he saw vyou with this gentleman, you had 10
documents with you which hae didn’'t even know
was a dockst, but he was signing that those
bundles of documents were handed over to you.
He was a withess to the handing over.
| )‘) MR KHUBA: Okay, so let me tell you this. I'm not really 15
; Igoing to say that I‘m going to assess whéther
what he says is true or is nobt true, but T aﬁ
foreed to say this, I know exactly, whan we
went there, he went specifically with me
regarding the same lssue on Rendition. Thére 20
was no CATO MANOR in the picture. We never ’
went to any office. Even if you check the
regigter for that day, there was no other
advocate consulted by MR ANGUS except for VAN

7y¥L. We had the name of VAN 2Y¥L. N in 25
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fact there was this thing - you know, when a
new boss comes in, MR ANGUS was also bragging
about the issue that: The bossg gpoke with me
for over forty-five ninutes., It was like an
igsue of disclosure. 5

Do you rememper what he said?

somewhere and gomehow, because he wanked to go

with me, I still cemember my deputy, who is

very close to ANGUS because they are on the

game level, and T salcd: I'm going with - 10
because I was priefing him, he’s vexry ciose to

my deputy. L wWad briefiﬁg him: I'm going

with ANGUS, oh, 1 know, that’s fine, he's

Just going +to check on what is going to
happen; maybe the pogs sent him to cheak (%) . 15
I said: Wo, I don't have a problen, there's
pothing wrgng. 1 did not want to go with him,

put T felt he had been placad there to be
able.

pid he tell you about his discusaion with the 20
previous matter?

No, he did not.

He told us thait the reagon why he was called

was because he was tasked to check whether you

guys -~ and you in particular - had done the 25
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rlght thing.

In Fact, I reallsed that from the onsét,
because even though thera was a little
discugsion about CATO MANOR when I was there
in the mesting of the 6th, the main issue was
the Renditlon. The way he was golng on,
saying how he performed a better invesﬁigation

+han what I had done on Randiﬁion - you see,

1 never wanted to comment on 1t. I kept:

quiet, and T sald T was going to leave it like
that., When we Wwere there, ny depubty gald:
Hey, that pexrson waz working fox this othex
unit in the S8APS - I don’t know what it's
called, itfs not Crime Intelligence, but they
normally gather information.

CrG?

yes, I think CILG. They gather inforﬂétion.
CRIME INTELLIGENCE GATHERING,

He indicated to me: You need to watch oub,
e used a word in padli - Hey, ny boss, that
{(sepedi) to indicate that hé is going tTo
1isten to what you are saylng and is going to
report to the boss, Check what you' re gayling,
he's my friend, I know. T went there. In

fact, as & christian, T decided whe was

H
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driving w&th him I was praying in the car. T

wag praylng, I was praying, I was praying, and

we arrived there. BEven when we arrived at the
office of VAN 2YL, I decided that I was not
going to talk much, he will talk. I was 5
happy, because as a white parson i felt that

this person would be able to have a connection

with him. He explained the purpose, and I was

just sitting there.

Did he say'what the purpose was? 10
He sald: Took we want the docket back.

Then he indicated -~ I think they ralsed the
issue of new evidence that ngeds to be
attached.

He raised the issue of new evidence? 15
Yes, he raised the issue of new evidence.
Agcording to you was there ‘any new evidence

that needed to be attached?

You know, I think that 'is subject to
interpretation. ‘Fo tell you we.nééded the 20
docket to be collected is another issue. What

T did, after we had collected the docket - I

aven bLalked to McBRIDE and saild: Listen,
MeBRIDE - no, in fact, the worst altuation was

that 1 couldn’t talk to McBRIDE. I still 25
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remembher NowW; T spoke to SESOKO, and said:
Why can’t I attach all theselthings and return
the dockel? ‘

What were you attaching, those statements?
Yed, those statements and whatever was not
there, attaching them, At that time I had not
yet wade coples, and T decided to make coPies
of another duplicate report, because he salid
to me: Whatever You have @I want in my office
-~ this ls McBRIDE, Coples - even .coples of
the docket. 8o I gaid: Okay, that’s fine.
T went and T gave him a copy, but my
interpretation was that 1. was done mainly for
security reasons. But as aﬁ investigator I
did not have a single thing, except I had the

exlternal hard drive. That external_haxd drive

only had the expert repoxt, so it was not part

of the documents and I just kept it. Then
when we collected the docket. — the fact that
he signed the docket as true - who wWas
carrying? I was the carryling boy that day.
T was carrylng the docket ail the time, and

whatevar, but I think he assisted me with

octher files. e went back to the car and

drove, and while we were driving, T x ded

]
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him that the guy from Tthe telephone regords
gave me gomething, bult he akill had sonething
that he had not given me. He gave me the
report between the docket being sent to MOSING
and the docket belng collected from JOBURG.
But he éaid it was not compleate, he still had
something that he wanted to iron out, B0 let's
pass by. We went there, and then he gave me
the regord, including the disk that'l gave you
of the 'cellphone racords. He gave me
everything, and then we packed 1t, and we went
straight to MCBREDE. T think he wanted the
one report. We went and briefed him, while we
were having tbis ... .

S0 you went to ...

Yes, When we briefed him, I nevexr opaned my
mowth. It.waéwANGUS who wags talking.

vhat now we have the dockel?

Now we have Lhe racord, and this is it., It
was Fine. After that ...

pid you gilve nim the docket thewe, Or did you
take it to the offiice?

No, I took the docket to the office. In fackt,
after we got all the files, we removed them

from the hired vehicle and pubt them intg-am

H
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vehicle. pecause we first arrived at the
notel - They gave us the record, and aftexr
rhat we drove together, put in different cars,
to the venus. We arrived at Lthe venue, we
found him and then we briefed him, After we 5
briefed him ~ and he was the one who was doin§
the briefing, which was quite okay, and, I
never saidlmuch - from there, thalb was when we
started with Ehat process that T teld you
about. iO
MR JULY: After, now the recoxrd ig in the office, you
take it to MoBRIDE's office?
MR KHUBA: ' The docket?
MR JULY: Yes.
MR KHUBA: No, the dockeb Firastly wenbt to SEA0KO. When 15
we were ab SESOKO’ 8 office, we started to do
the updates, and we opened the docket and did
thia and that, and that, and there. wexe
continﬁous -~ most of the mestings, in
terms of the report, were not dons when 1 was 20
there,
MR JULY: when you looked at those warning statements,
in youxr view did they warrant the change of
the report that was glven onl22 January?

MR KHUBA: probably the guestion should bet 1Lf you alone 25
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were to review that, would you have changed
it, the angwer ls simply no. puk because you

have peopble who are giving you inpuls Lo say:

Ty This, thalt and that. And when a person with
a prosecutorial background says! Can you 5
) ) prove that, as an investigator you start

! thinking that  you can be & seagonad

) investigator, but when you come to how you
weigh evidence ...
MR JULY: But, Mr Khuba, didn't you guys discuss the 1.0
Fact that: We are now discussing a report
which has been submitted to the NPA as the
final repork, énd the reason why it went to
) the DPP in GAUTENG was fox him to determine
o
\""|)) ' whether to charge or not to. charge - did you 15
‘; at one point discuss that?
) MR KHUBA: -  No, that was never part of that.. But you see,

my understanding of 1t le& that some of Lhe
answers would never emanate at the time when
things happened, but long after that, because 20
you start to understand your boss better.
Because when I started to deal_withlhim on
certain matters, I sald: Wow. I think there
was something that I sald off the record, to

say: If you ask me whether he was suif 25
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for the organisation, T would have 0y view.
T cannot gay now, but I would have my view.
But the truth of the matter is to some of
these things you cannot really have an énswer
when things are happening. For me, let alone
the issue of rank, to have the confidence that
aould have pieréed ghrough the layer of
political appointee to say: You ecan go
wherever you want, but ‘this is what I stick

with, it wouldn’t have been possible. And T

. was happy, becausa when you sign a report the

last signalbure is an approval, itt's not a
recommendation, 1t's an approval. g0 the last
person at the pottom of pile, that!s why it's
(?), is the one who takes everythlng. You

know, L was habpy that he was signing EChis

" peport. I had to sign because I had to sign,

and I think I need o put -that into context.
T had to sign because T had to sign, but I was
happy that he wWas signing the weport. Whether
it was the norm is 2 different ball game, but
t was happy that he algned.

Were you happy that he silgned because of the
changes in your conclusion?  Is it because you

were not happy with the conclusions thak you

(AN
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reached?

To tell you various fackts, whether 1 was happy
or not happy, for me is a different thing, and
I want to come to that point so that [ can
clarify 1t for you, because when you find a
éituation whers & ﬁarticular decision is taken
by the psrson of authority, the Issue
of your feelings disappears, Do  you
know what I’'m saying? Boecause for me, when I
do an investigation I do not -have vested
ipnterests. However, 1 would want my efforts
to be put to good use, but. simply because
McBRIDE signed and owned to whatever, 1 was
happy to say: Now T'm fine. But that was not
being happy about the conﬁext, I wag happy
that he was taking responsibility for the
report., T cannot express my view about
whether 1 was happy O not. happy about the.
content. | |

vou seem Lo be suggesting that by the time
that you were [inalising the report yoﬁ got a
sense that a decision had already been made as
o how.the report should look.

Yes, that one I'm going to correct, on the

baslis ©Lhat if it was & once-off, bhut._this

v
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report was commuting, 80 it was llke a work-
in-progress, You have this, you do this, you
go back and you go back. I was only happy

when I heard that the boss is actually happy.

The reason why 1 was happy was bhagause I was .

not going to sit behind the computer.

Let me tell you the difficulty that we sit

with, and yod can.  help us with that

} difficulty.' In the absence of help from you

we are Jeft with no option but to say
you have three people who are dealing
with the report., If thexe i8 no-ong who owns
or who is able to say: The information in the
report was deleted ~ and make no mistake, I
accept 1t’s possible that you dign’t know that
it was deleted - but when out of the three
people who dealt with the report none of them
xnow about the content —oOr information
that was deleted, it’s a problen. Iﬁ's all of
them,

And when you asked thaﬁ day, the only question
that caughl me off guard, out of all your
quastions in my fiprst intervisw, was the one
about that, because I knew nothing about it.

To tell you honestly, it was a surprise. L
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would understand why it probably happened that
way. There might be diffexent explanations.
I never worked on that report on my Laptop, I
emailed it to MR SESO&O.

and when you created it, you printed also from
SEBOKO! 5 computsr? .

Yes, we were worklng on that. it seens that
what was done after the final preduct, which
the boss was happy about - and that is when
SESOKO emailed to me a copy for my record
puUrpoOsSes . ..

And then he said: The boss is happy with this
one?

®With this one. If I nemember, and I cannot
say with cextainty, the day we signed, he
phoned and sald: Now when are you going Lo
come so that we can sign the report? Whether
we did sign on that, I camnot remember, but I
think specificaily when I was called wés that
we should éign the report. Then I.said: I
going to be in PRETORIA, because I was still
doing some work around PRETORTA. It was
printed and I think he said: You can xead

through it and check whether you are happy.

Fven the most thorough person, when you have
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gone through that, you can tell me what is it

that you are going to be gorutinising, becausge

the word is that your boss 1ls happy about it,

and it is someone higher than any mistake you

can find in the report. For me it was all 5
M$ ) ~about the issue that the boss was happy about

it. ¥ could not detect whether something wasg

-~

! taken out, I could not detect whather there
was an addltion which was not part of what I
typed in, I could not detect anything. There 10
was nothing I could detect. |

MR JULY: McBRIDE signs on the ch.' You guys signed on
18 March, he signs it om the 9th, and he sald

he signed the report Cthat was already signed

.)} by vou. Were you there when he was given the 15
{ ' report?
) MR KHUBA: T was not there when he signed.

MR JULY ¢ Now, on 13 TFebruary MOSING gave CHAUKE the

doaket, and attached teo that docket was also

the report. 20
MR KHUBA: Mmm .
MR JULY ! For him to decide on the merits of whether to

charge or not to c¢harge.

MR KHUBA: Mram,

MR JULY: CHAUKE reads the document and he gives iqqfsz??s

p
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VAN 2YL.

Yes.

pefore VAN ZYL could even read the documents,
you and ANGUS come and collect them, and the
report dated 29  January was part of that
docket?

Yas.

o the question is what did you do with that
report which was attached to the docket?

Te tell you that as fact, L cannot remember.
T know that when we send dockets the report l1s
part of wRBY, ?ﬁat docket, $Section B was &
separate lever arch file, pecause it bad a 1o£
of things talking about tﬂe ﬁxtradition Act,
and what, what/ £ was a thick thing, but it
had that part. Wwhen we did a 'veview, the

concentration on & (7), which is a saparate

lever arch file. That file. had another sub-.

lever arch £ile, which T think is seven:or

"eight. Wwhethexr they removed that part ox kept

that part, I do not know. But my COMMONSense
is that they would have removed it, because
they wouldn't send it with it.

5o who took the docket ta the NDPP then?

My role ended when I signed that report, in

ol
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the absence of McBRIDE but ln the presence of
SESOKO. When they took that docket - in faat
when it was handed in, I was told that I must
not keep ahything, and it was indicated
precisely that nothing will be in S8ESOKO's
office, but in McBRIDE’s offica, In fact,
when the Minister started this issue of
referencing oxr requesgting the copies of the
docket ...

Yes, somewhera in August.

MATHENJWA called me, and MATHENJWA went

with me, and we ware very close when we were

doing CATO MANOR. MATHENUWA called me, but

because of all this, suddenly the igauve of
Rendition and the boss, I decided that I
needed to inform him. Probably I may be
diplomatic in how I tell him. MATHENJIWA would
call me and =ays Khuba, tell me what
happened? You kﬂow, he was suspicioué, but
when MATBENJWA called me: I'm in the hospital
now, but I wanted that opportunity te start to
think, that whatever I say can come back to
me. T was goihg to tell MATHENJIWA £here was
no more friendship now, Llt’s formal. I'm

telling him in terms of the procedﬁre that was

l/\ WQ
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followed, I said: No, Mathenjwa, you can
speak with the boss, don’t speak with ﬁe.
Then he sadd: Okay, I1'm going to reqguest
through ‘the Minister. I went to McBRIDE and

saild: I received a call from Mathenjwa, one

of the refevence group, I think he will send

you the letter that 1s golng ko come through
also ffom Lhe Minister, because he would want
to get in detail the facts of the case, so Lf
I'm explaining to him, it will not really make
gense., That was when McBRIDE wrote a letter
to the Minister: Oha of the members of the
reference group called Mr Khuba and even said
ko Mr Khuba that he will tell you to write a
letter to me, That is when I started to say:
Hey, no, now I'm dead. When a polnt came,
because I once.spoke Lo Lhe Mipister, and when
I spoke to the Minister when the Minister
wanted - to know; Are you. sure you are
cooperating, I spoke with the Minister, bhut
JESOKO and McBRIDE did not know that I had
spoken te the Minister. T said to SESOKO!
Phe Minister’s PA called me. Of course she
called me, she did call me, but I wanted to

leave the Minister out of it. T never

FANY
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MR KHUBA:

MR JULY:

MR KHUBA:

MR JULY:

MR KHUBA:

MR JOLY:
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nmentioned anything. I said: If he finds out
later, it’s fine, but I'm not going to ﬁall

him, because tomorrow he ls wrlting to the
Minister: You speak with my people behind my
back, You see, those type of things. Soc all 5
of these things I started to think.

VAN YL says - well, we didn't speak to VAN

2YL, but there ls a document we were given by
CHAUK&. Somewhere around. 18 June he called

you about the docket, and you told him: No, 10
the docket has been glven to the NDPP, He
called MOSING, and MOSING sald: No, I don't

have the docket. Then ha called you again,

and then you confirmed; No, no, no, the
docket is with the NDPP, and there was no 15
intention of returning it to you In any event,

of ...2 B

In any event there was ' no- intention of
returning it to you.

The docket? 20
The docket. 8o the docket was then kept by

the NPPP. But the problem with that, is thab
docket was allocated by the NDPP to CHAURE,

Yes.

But you won’t know how this docket ended, up 25

AN
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with the NDPP, because you say it was sent
there by McBRIDE?

Yes: T think on thalt part, in fackt wheﬁ VAN
2¥1 called me, I even tried to revert back to
MR SESOKO, because even at that time me and my
boss were not sure, Even if you can check my
telephone recoxnds, I don’t think I have éalled
MeBRIDE more than Ffour times since he started.
Now, when I was called by VAN ZYL, I indicated
to him - because I was told that he was taking
it, and I was excluded from that club., I'm
telling you.that they had humerous meetings
with the NDPP —~ numercus meetlngs. 1 do not
know how they met, but I was never part of
even a single meeting.

That’s Ffine. TDike we sald, you are at the
centre of this thing, and that’ g .the only
reason ...

But today it’'s m@re fruitful.

Yes.

THE THTHERVIEN_ADIOURNSG
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Dear sir
STATEMENT

1 Be advised that I stand by the statement made by me which has been provided to you,

2 I trust you find the above in order.
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- Affidavity #4208280v1

AFFIRAVIT

l, the undersigned,

SANDILE JULY

do hereby declare under oath and state that:-

1 ! am an adult male aitorney practicing as such, and.a director at Werksmans

Attorneys Incorporated.

2 Unless stated otherwise, the facts contained in this affidavit are within my

personal knowledge and are, to the best of my knowledge, both true and

correct.

3 On 23 February 2015; Werksmans Attorneys wasg appointed by the Minister of
Foiice, Mr Nathi Nhieko (*Minister”), to conduct an investigation into the
reports submitted by the Independent Poiice Investigative Direc’cérate ("IPID™)
retating to the rendition of five Zimbabwean nationals. | was the lead lawyer in
the investigation and supervised the finalisation of the report which was

subsequently submitted to the Minister.

4 included in the terms of reference for the investigation were the following

questions — ‘ : ‘ %
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Affidavily #4208280v]

22032016

4.1

4.2

4.3

4.4

4.5

[

5,1

5.2

Who and under what circumstances the original report was altered
and/or how the second repori came about with both reports being

signed by the same person?,

whether any misconduct or -offence had been committed and if so by

whom'?;

whether there was prima facie evidence of misconduct and criminal
liability by Lieutenant-General Dramat, Major-General Sibiya, and any

other officers mentioned in the original report?;

the circurnstances under which report and the docket handed in the
NPA and what happened to the docket whilst in the NPA's

nossession?; and

any other matter which might have come to our aitention during the

investigation which was relevant to our conclusions and findings.

During the course of our investigations, | interviewed the following persons

and the available franscripts of such interviews are aitached to this affidavit —

Annexure “SJ02” - Colonel Moukangwe (30 March 2015);

Annexure “SJ03”- Glen Angus (31 March 2015); QM

HK =5\ F
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22032016

5.3

5.4

5.6

5.7

58

b9

5.10

¥y : i Y6-HIK-SUP-243
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Annexure “$J04- S.J06” — The first consultation conducted with Mr
innocent Khu'ba on 26 March 2016 was not franscribed, howe\}er, I
have attached as annexure "8J04", a copy of a draft summary of the,
interview, which was drafted by a candidate attorney at Werksmans, Mr
Kwazi Buthelezi. Mr Innocent Khuba was further interviewed on 13 and
23 April 2015, transcripts of these interviews are labelled “8J05” and

“8J067, -

Anneéxure “SJ07” - Mr Mosing, Senior State Advocate, at the office of
the NDPP (Head of Special Projects Division) (14 April 2813);

Annexure “SJ087- George Baloyi, Depuly Director of Public

" Prosecutions, North Gauteng (17 April 2015);

Annexure “§J09" - Robert FWcBride, Executive Director; IPID (17 April -
2015); '

Annexure “SJ107 - Mr Mzinyathi, Director of Public Prosecutions:
North Gauteng (17 April 2015); and

Advocate Chauke, DPP for South Gauteng (no transcript a\}ailable);

Advocate Nomgeobo Jiba, Acﬁﬁng,Néti0|‘1al Diractor of Public

Prosecutions (no transcript availabiel)';" o
Matthews Sesoko, Head of Investigations: IPID (no transcript

N

available).

BN
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6 Pursuant fo the interviews aﬁd an analysis of the documentation provided to
us, Werksmans Atforneys concluded' a report ‘based on the temrms of
reference. The report was finalised and delivered to the Minister on 24 April
2015. A copy of this report is attached herewith as “SJ01” along with a

compact disc confaining the actual facordings of the abovementioned

SAN‘D/I'L' JU/‘{

| certify that this affidavii was signed and sworn to before me at Sandton on this the
'Z:?;,rd day of March 2018, by the deponent who acknowledged that he knew
and understood the contents of this affidavit, had no objection to taking the oath,
considered the oath to be binding on his conscience and uttered the following words:

"l swear that the contents of this affidavit are both true a

COMM!SSIONE# OF OATHS

Full Name:
SIKHONA FUNARNT

Business Address: Pitactising Atiorney
L COMMISSIONER OF QATHS EX OFFICIO

Designation: Block B, Ground Fioor

Capaclty: ingsley Office Park

86 Protea Road, Chislenurstors
Sandion
Tol: 011 326 5439/37 Fax: 011 308 54683
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AFFIDAVIT

[, the undersigned,

SANDILE JULY
do hereby declare under oath and state that:-

1 | am an adult male atforney praciicing as such, and a director-at Werksmans

Attorneys [ncorporated.

2 Unless stated otherwise, the facts contained in this affidavit are within my

personal knowledge and are, to the best of my knowledge, both frue and

correct,

3 On 23 February 2015; Werksmans Attorneys was appointed .by the Minister of
‘Police, Mr Nathi Nhleko (*Minister”), to conduct an investigation into the
reports submitted by the Independent Police Investigative Directbrate (“IPID™)
relating to the rendition of five Zimbabwean nationals. 1 was the lead fawyer in
the invesfigation and supervised the finalisation of the report which was

subsequently submitted to the Minister.

4. Included in the terms of reference for the investigation were the following

guestions ~ ‘ ‘ ' m
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4.1

4.2

4.3

4.4

4.5

5.1

52

Who and under what circumstances the orig'inal report was altered
and/or how the second report came about with both reports being

signed by the same person?;

whether any misconduct or offence had been committed and if so by

whom?;

whether there was prima facie evidence of misconduct and criminal
iability by Lieutenant-General Dramat, Major-General Sibiya, and any

other officers mentioned in the original report?;

the circumstances under which report and the docket handed in the
NPA and what happened fto the docket whilst in the NPA’s

possassion?; and

any other matter which might have come to our aftention during the

investigation which was relevant to our conclusions and findings.

During the course of our investigations, | interviewed the fdl]owing personé

and the available transcripts of such interviews are attached to this affidavit -

Annexure “8J02" - Colonel Moukangwe (30 March 2015);

Annexure “SJ03”- Glen Angus (31 March 2015);

. Y6-HIK-SUP-246
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53

5.4

9.6

57

5.8

5.9

5.10

Annexure “$J04- 8J06” — The first consultation conducted with Mr
Innocént Khu‘ba on 26 March 2016 was not franscribed, howe\}er, i
have attached as annexure “8J04", a copy of a draft summary of the,
interview, which was drafted by a candidate atiorney at Werksmans, Mr
Kwazi Buthelezi. Mr Innocent Khuba was further inter\.rieweld on 13 and
23 April 2015, transcripts of these interviews are labelled “"$J05” and

“SJDBH; .

Annéxure “8J07” - Mr Mosing, Senior Stale Advocate at the office of
the NDPP (Head of Special Projects Division) (14 April 2015);

Annexure “SJ08”- George Baloyi, Deputy Director of Public

" Prosecutions, North Gauteng (17 April 2015);

Annexure “8J09” - Robert McBride, Executive Director: iPID (17 April -
2015);

Annexure “SJ10” - Mr- Mzinyathi, Director of Public Prosecutions:
North Gauteng (17 April 2015); and

Advocate Chauke, DPP for South Gauteng (no transcript a\}aifable);

Advocate Nomgeobo Jiba, Acﬁng . Nafional Director of Public

Prosecutions (no transcript available)

Matthews Sesoko,Head of Investigations: IPID (no transoript

available). %
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6 Pursuant fo the interviews anﬂ an analysis of the documentation provided to
us, Werksmans Atforneys concluded a report -based on the terms of
reference. The report was finalised and delivered to the Minister on 24 April
2015. A copy of this report is aftached herewith as “SJ01f’ along with a

compact disc containing the actual fecordings of the abovementioned

SANDIL: JU)ZY

I certify that this affidavit was signed and sworn to before me at Sandton on this the
2_:5@ day of March 2016, by the deponent who acknowledged that he knew
and understood the contents of this affidavit, had no objection to taking the oath,

considered the oath to be binding on his conscience and uttered the following words;

COMMISSIONER OF OATHS

\ Full Name:

K _ SIKHONA FUNANI
Business Address; Préctising Attorney

L COMBMISSIONER OF OATHS EX OFFICIO
Designation: Block B, Ground Floor
o Kingsley Office Park
Capacity: 85 Pro’feg HO};d‘ Chistehursioh
Sandton

Tol: 011 828 5439/37 Fax: 011 306 5463
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|, the undersigned,

BILLY TLHABANE MOELETSI

Do hereby make oath and say that:

1. I am an adult male South African with.idéntity number 7701195480088
residing at 72 Ouklipmuur Street, Equestria extension 187, Pretoria.

7. The facts contained in this affidavit are true and correct and are within my
Y personal knowledge, unless otherwise stated or the context determine
otherwise,

3. At all relevant time pertaining to the events covered in this affidavit, | was
employed by the National Prosecuting Authority (‘NPA’) as a Senior State
‘Advocate and was based at 123 Westlake Avenue, Weavind Park, and
Pretoria, My supervisor during this period was Adv. Anthony Mosing, a
Senior Deputy Director of Public Prosecutions at NPA.

‘ 4. | am no longer employed by NPA having resigned in January of 2015.At
the time of compiling this affidavit | did not have in my possession any
docket, affidavit, statements, report or notes pertalning to this matter.

L

Pk

5. | was requested by the investigating officer of Pretoria Central CAS
9454/05/2015, Colonel Madela Hlatshwayo to provide a confirmatory
affidavit to the events covered in Adv. Mosing’s affidavit,

6. 1 have perused the affidavit of Advocate Anthony Mosing and confirm the
content thereof in so far as they are applicable or made reference to me.
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7. | confirm the contents of these paragraphs and in addition states the

AD PARAGRAPH 5-13 bF ADV MOSING’S AFFIDAVIT
following:

7.1 Adv. Mosing assigned this matter to nlwe. We dealt with this matter
together and he became my-leader in so far as our duties and
functions were concerned.

7.2 Adv. Mosing and | attended a number of meetings pertaining to this
matter with Colonel Moukangwe of the South African Police Service.

7.3 1 understood my role to be that of guiding the investigation.

7.4 At a later stage Mr Innocent Khuba of the Independent Police
Investigative Directorate (IPID) joined the investigating team.

751 was shown a copy of a document marked | “AM1” dated 04

‘‘‘‘‘ | September 2013.| recognise it as being a draft report compiled by Mr

Khuba and submitted to us. The handwritten notes on the left hand
side of the page were made by Adv. Mosing,.

7.6 | was further shown a copy of a document marked “AM2" dated 22
January 2014.] recognise it as being a draft report compiled by Mr

Khuba and submitted to us.

VA
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7.7 was further shown an internal memorandum from NPA dated 13
April 2014 compiled by Adv. Mosing and me. This memorandum was
prepared for the Director of Public Prosecutions, South Gauteng who
had to make a decision whether o.r no.t to charge any of the suspects
mentioned in the IPID report and the case docket. 1t Is clear from the
contents of this memorandum (in particular paragraph 7 thereof),that
we supported the reucommendation made by [PID to pursﬁe criminal
brosecu’c[on of -all the suspects except Lt General Major Shadrack
Sibiya.The reasons for not supporting crimiﬁal prosecution against Lt
General Major Sibiya are provided in the said memo{randum. | must
further state that at some point after the memorandum and the case
docket were submitted to the DPP South Gauteng, | was contacted by
the Adv, Zaais \_/én Zyl, the deputy Director of Public Pfosecutions,
South Gauteng enquiriﬁg abbut‘ the whereabouts of the case docket
in thi's matter. | informed Adv. Van Zyl that the case docket was not
brought back to me or Adv. Mosing and that we did not have any
further dealing with this matter after it was referréd to DPP South
Gauteng for a decision,

7.8 | was further shown a copy of a document marked “AM3”. | recogn}se

it as a draft report compiled by Mr Khuba and submitted to us.

SO

67 rr
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7.9 | was not part of the meeting thatiAdv. Mosing aftended with the then
NDPP, Mr Nxasana in 5ecember 2014. | can recall that Adv. Mosing
summoned me to his office after meeting the then NDPP and we
discussed at length the recomméndations in the IPID report. | noticed
that the IPID recommendations were now substantially changed from
the previous versions of the rehorts._ |

7.10 In mid-2015 | was called by Wersksman Attorneys for an iﬁterview

—

regarding the internal investigation that they were conducting. 1 did
not attend the interview due to other pressing commitments.

7.11 'I'had no further dealings with this matter.

8. | know and understand the contents of this affidavit. | have no objection
in taking the prescribed oath and consider same to be binding on my

-t conscience,

brocieey

DEPONENT
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The deponent has acknowledged that he knows and understand the .
contents of this af-fidavit, which was signed and sworn to before meat -
Prétoria on this the 08™ day of December 2015, the regulations |
contained in Government Notice No.‘ R1258 of 21 July 1972, as
amended, and Government Notice, R1648 of 19 August 1977, as

amended, having been complied with.
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Dapardment;

Private Bag X9525, Polbivane, 0700, 68 A Market Sirat, Femnta Bullding, 2nd Floor, Polokwane

l

Tol: (016) 2010800 Pk

Eng: | H Khuba

Date: 2014/01/22

Case Investigative Report

1.COMPLAWTIDENHHCAHON

1.1 GCN

1.2 Incldent Description Code

1.3 Typo of Report

1.4 Report Date

1,5 Date of Last Report
1.6 Complaint Category
1.7 Complainant

1.8 Date of Complaint

1.9 SAPS CRICAS Number
1,40 Suspect ldentification
1.1 Investigator

1,12 Assignment

1,13 Reporting Staff Member

Independent Poltca Investigative Dirsctorals
REFUBLIC 0% BOUTH AFRIGA

Entg: | H Khuba
Date: 2014/01/22

2013030375

312

Criminal Prosecution

22 January 2014

09 November 2012

Section 28(1)(F) and 28(1)(h)
Shepard Chuma and others
16 October 2012
Diepsloot CAS 390/07/2012
Lt Gen, Dramat and-others
Task Team

Investlgations

Innocent Khuba
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1.1

2.1

2.2

3.
341

3.2

4.1
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BACKGROUND |

e il Bl rifY

The Independent Police Investigative Directorate racelved a complaint of alleged
randitions involving metnhers of the DPCI headed by General Slhlya, The case was
raported as result of parliamentary question by Cope Member of Parliament and an
arflcle by Sunday Times. The case was. raferred to the Independent Police
Investigative Directorateiby Clvilian Secretarfat for further investigation.

SUMMARY OF A}.LEG%\TIONS
The following allgations were made:
|

It is alleged that betweeh 04/14/2010 and 31/04/2011 Captain M L Maluleke, Warrant
Officar Makoe and Constable Radebe, through the direction of General Siblya and Lt
General Dramat, condugted operatlons in Soweto and Diepsioot to trace Zimhabwean
Nationals. The suspectsjwere wanted in connection with the murder of a Zimbabwsan
police Colonel in Bulawayo. The members were accompanied by Zimbabwean Police,
Flve Zimbabweans were arrested In Diepsfoot and datained at varlous statlons as
legal fmmigrants and cithers for flofitious crimes. They were allegadly assaulted by
SAPS members and Ziibabwean Polics and transported to Balt Bridge where they
were handed over to the Zimbabwean Aufhorities. Four of them were reported
murdered in the hands of Zimbabwean Police.

According to the allegaﬂ@n, Major General Sibiya was also part of the operation,

GONSTITUTIONAL ANE STATUTORY MANDATE

Section 206(6) of the Gonstitutlon of the Republic of South Afrlea provide that, on
recelpt of a complaint ladged by a Provinclal Executive, an Independent Complalnts
hody establlshed by the ?atlona! legislation must Investigate any alleged misconduct or
offencas aliegedly committed by members of SAPS,

Section 28 {a) (h) of the Independent Police (nvestigatlve Directorate Act 1 of 2011

provides that the Dll‘ectrsiiirate must nvestigate any matier refetred to as a result of a

decision of the Executive Director, or If so requestad by the Minister, an MEC or the
Saoretary as the case megybe, n the prescribed manne,

AVAILABLE EVIDENCE

STATENENTS OBTAINED FROM INDEPENDENT WITNESSES
The followlng witnessas xivere Interviewed and statements obtalned.

Shepard_Chuma: He wﬂl state that on Friday 05/11/2010 at 20h00 he was at 8954

John Malatjie Street Diepsloot together with Nelson, Maghawe and Witness standing
when they were approached by two unknown Black males, One of them produced an
appointment card and the cther produced a firearm and ordered them lo lie down,

He wiil further state thatione of the Police Officer then took out a paper and slarted
reading names Iike Mthellsi Sibanda, Godi Dubs, Prichard Chuma and John, He asked
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them whether they know such peopla but none of such names ware known to them.
The officer was wearh;ﬁg a cowhoy hat and they heard othar police officers calling him
Cowboy, Few minutes later, Cowboy asked the ofher Police Officers about whera to
detain them. White they arguod about the place to detaln them, the other officer
suggested that General Siblya be consulted 1o provide direction In the matter, A short
while Tater General S‘(biya alighted from a Black BMW. He will state that they were
assaulted and when they arived at Orlando Pollse Station one of the Officers called
“Leburu” took his R300 which was in a walletin his back pocket, They were detained
and on 2010/11/06 a? 12h00 the officer called "Cowboy” came and took the finger
prints of his co-acoused but his fingerprints were not taken. He was informed that his
finger prints will be taken at Musina,

On Monday 2010/1 1:’0%8 at 12H00 Cowhoy cams to coflect them, They were taken into
a marked vehicle of Otlando SAPS driven by the officer in unlform, They followed
Cowboy who was drivi'pg a white Nissan D/C. They were taken fo a certaln place called
Bronkhorspruit where ithey were moved into a Toyota belng handcuffed, They were
then taken to Musina and they arrived at 17h00. They teok one officer at Musina whom
Cowhay sald he will make matlers easy for them to cross the border, He will further
state that at the bordgr, Cowbay want fo Home Affalrs office and few minutes later
came back. They weje transported In a Nissan D/C and crossed the border with
Cowboy uslng a wrong lane but they were never stopped. When they were on the
ofher slde Zimbabwean police came and plased handeuffs on top of other handouffs
and Cowboy came and removed his handeuffs. They were taken to a Zmbabwean

police car. He will staté that they were Inferrogatodt by the Zimbabwean Police Officers
about a Zimbabwean ipolice Colonel who was Killed, They were placed in separate
cells and after 11 day% he was released, When he enquired about his frlend he was

told that he was Killed by the Zimbabwean pofice.

WMaghawe Sibanda: He wil state that on 05/11/2010 at 20h00 he was at his rosldential
place In Dlepsloot when he was approsched by twe Black Males who Identified
themselves as Police pfficars. They instructed them to e down and they cooperated
with them. Few minutes later there were many cars of Pofice Offlcers In civilian clothes
and they started searching them. He will furthier state that they were agsaulted and the
police also took ‘REO0LO0 which was in his pocket. There was another poilce officer
wearlng Cowboy hat réading names on the paper and asking them whether they knew
the names of such pedpie. He wll! state further that he saw General Sibiya coming out
of 4 black BMW and gave insttuction that they should be taken to Orlando SAPS.

Bonganl Henry Yende: He wil state that he is'a member of the South African Police
Services attached to Crime Intefilgence. During Qctober 2010 he was nominated to be
a member of Task Téam called Tactlcal Operations Management Sectlon (TOMS)
which was led by General Stblya, On 2010/{1/05 he recelved a call from W/O Makoe
of DPCI In Gauteng who was also part of TOMS Informing him that General Siblya
wanled them to meet Ip order to look for four suspects who are wanlad in connection
with the murder of police Colonel in Zimbabwe. He then went to Fourways Shopplng
Center with Constable! Desmond Camphell who was also part of TOMS to meet with
W/O Makoe. On thelr artval at the Shopping Center W/O Malkoe also introduced {wo
Zimbabwean pollce to them. He will further state that he was informed by W/O Makoe
that the two officers came through the office of General Dramat, At that time General
Sibiya was seated in ajnavy biue BMW and he could not go and greet him. They went
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to Diepsloot together iwlth Captain Maluleke {also known as Cowboy), W/O Jawuke
and Constable Leburu‘i Radebs to Identify the-house of the suspects.

Captain Maluleke cante back and informed them that he left the two officers observing
the movements of the suspects at thelr residence. On thelr arval al the stispect’s
place of reskdence, aptain Maluleke searched the suspects and confiscated thelr
passpotls, There wefe tour men who weta lying on the ground and the two
Zimbabwean pollce sdld that the four men are wanted In connection with murder of a
Zmbabwean police Golonel in Bulawayo. The suspecls were taken to Otlando and
detained as legal Imimigrants, On 9311112010 he was briefed by W/O Makoe that the
two suspests who were antested were subsequently killed in Zimbabwe, He will further
state that the suspect Prichard Chuma was detalned In Alexandra Police statlon. He
will further state that Gaptaln Malulske was reporting directly to General Sihiya and
whanevet torture of thé suspects was o be carrled out, he condoned it

Nelson Nalovu, He il state that on 05/11/2010 at 20n00 he was at hls youngel
brother's residential place i Diepsloot when he was approached by two Black Males
who identifled themselves as Palice Officats. They ordered them to le down and then
started to assault them), He identified one of the Pollce Officer by the nickname Leburu.
Adter thalr arvest the Rolice Officers argued about where they should defaln them and
one of them suggested Randburg. Genetal Sibiya gave the Instruction that they must

be dotalned at Orlando SAPS. They were then taken to Orlando SAPS but Shepard

Chuma and Witness wi.:ent with the police fo show them where John stays.

Potros Jawuke: He will stato fhat during October 2010 he was notninated fo be part
of a Task Team Called “TOMS" In Gauteng Province and fhat the team operated under
the command of General Sihiya, On 2010/41/06 it the evening he received & call from
WIO Makoe that their Commander Gen. Sibiya wanted all TOMS members to meet in
Fourways because there was & Colonel who was murdered. He wil state that he
collected W/O Ndohe and rushad to Fourways where they met with other members,

He will state that WIG Makos instructed him fo Join Captain Cowboy Maluleke and
Constable Leburu Radebe Identify the suspects address. On fhelr arrivel at the
identifiad house they found a car standing outside but there was no one Inslde the car,
He wit state that four men came to the vehicle and that they arrested them and
detained them at Orlando Police Station @s Tllegal Immigrants but not the Zimbahwe
muider case as indicaled at the heginning of the tracing process.

He will further state that on 201011723 the second operation was aranged and that he
got a call from W/Q Makos that their Commander General Sibiya wanted them fo meet
at Dispsloot Shoprlte. General Siblya was prasent in the second operation. They went
to Diepsloot where ap Afrlcan Male Pritchard Chuma was found and arrested for
murder of the Colonel jn Zimbabwe,

Desmond CampbelliHe will state that on 5010/11/05 Gensral Sibiya arranged with
WIO Makae to call them for operation at Diepsoot for tracing wanied suspects in a
mutder case where & Golonel was Kiled. He recelved a call from Constable Radebe
that they have alreadyiarrested the suspacts.
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He will further state thaf the suspecis wers assaulted since he heard soreams but did
hot take part in the assaul { of the suspects, The suspects were arrested In connection

‘with & murder of the pollce Colonel In Zimbabwe. He will state that the four suspects

were then detained at Orlando Police Statlon as illegal Immigrants and not on the
Zimbahwe Murdsr casa of the Colonel. On 22/11/2010 unlll the early hours of
23/11/2010 Prichard Chima was arested and detalned In Alexandra, He never saw
General Siblya being in\‘{olved in the operation but that there was a person who was
always seafed I the black thted BMW and W/O Makoe referred to the person as
General Siblya,

Alfred Ndobe: He will $ta 6 that during October 2010 he was nominated to be part of
Task Team called “TOMS" In Gauteng Province headed by General Siblya, On
2010/11/05 Gen, Sibrya arranged with W/O Makos fo call them for operation at
Diepsloot for tracing wanted suspects In a murder case where & Colonel was killed, He
was not aware that the suspects that they were fracing were needed In a Zimbabwe
case, He recelved a celllfrom Constable Radebe that they have aiready arrested the
suspects. i
The suspeacts were assaulted by General Sihlya, Captain Cowboy and W/O Makos, He
will stale that the four su'?‘pects ware then detalned af Orlando Pollca Statlon as fllegal
Immigrents but not on the Zimbabwe murder case of the murdered Colonel.

i
Andrew Mark Sampson: He will state that he Is a White Male self employed as a
Project Manager of Hotise Constructlons, He knew Maghawe Sibanda as a sub-
contractor on his huikdingisites, He will state that Mr. Slhanda vanished for a week and
resurfaced again. He was Informed by Mr. Sihanda that hls disappearance was as
result of hs arrest In confectlon with the alleggd murder of & Zimbabwean Colongl, He
was taken fo Belt Bridge; but released along the way and he had to find his way back
because he did not haveimoney and his cell phone was confiscated by the police, He
wiil state that he was |eques ted by Mr. Stbanda to call the said police Captain for his
cell phone, He called the police Captaln and he confirmed that the cell phone will be
refurned. He does not kn@;w whether such phone was finally returned to Mr. Sihanda,

Sibongile Muofu, She WIH state that she is a neighbor of the deceased Johnson

" Nyonl. She will state that she withessed a group of unknown Pollcemen assaulting the

deceased who was lying down on the furrow of running water as it was raling, She will

state that the deceased was assaulted by means of helng kicked with booted feet. She
wil state that she cannot recal} the exact date but It was during January 2011,She will
state that the deceased Was also pepper sprayed on his face and that he was having
bloodlad mucous coming but of his nostills.

She will state that she was standing at the distance of about 20 meters when she

witnessed the incident and that it was still in the morming around 10:00, She will state

that she never saw what happened inside tha shack, She will stale that she leamt that

the deceased was ihdeed murdered after a menth from his younger brother, She wilf
state that she may not be able o identify them If she can see tham again,

Reasons Mhlawumbe Sfbanda He will sate that on November 2010, on the date in

which he cannot remembér the date he Visited his ex-ghifriend Brighthess Nka Ncube
who was staying with hls @lstant slister Rachel Neubs, He slept over and in the middle
of the night he was woken‘up by the po!tce locking for John the hoyfriend of Rachel. He
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was assaulted by a polide whom he tanrot identify, since it was In the dark. There was
another Pollee Officer who was flashing & cellphone on thelr faces irying to Identify
thom, He will further sthte that John was not there and they were freed when they
indicated to the police thal none of them was John,

Rachel Neube: She will state that she I8 the wife of the deceased John Nyonl. It was
on 26/11/2011 at 10h0C; when she was in her shack with her hushand Johnson Nyoni
when pofice arrived and: started assaulting him. The pollce entered the shack and said
fhat they were looking for a fiream! which they alleged that her hushand used to kill a
policeman In Zimbabwe, Thete were five (5) police vehictes, and her hushand was
taken away by the police and that was the last time she saw him. in February 2011 she
racelved a call from Bikipls Nyoni, the brother of the deceased that Johnson Nyoni has
died. f

Brightness Nica Neubs: she wil state that she Is the sister-in ~law of the late Johnson
Nyoni, On the 60 o 6 of November while shie was asleep she was woken up by the
police who pretended {6 be Johnson Nyonl and later changed to Indicate that they are
in fact Police Officers. She will further state that she was assaulted by the police who
were looking for Johnsoh Nyonl. The police freed them after they realized that Johnson
was ot amangst them She leamed later that Johnson Nyoni was murdered by the
police In Zimbabwe.

Wadala Bhekisisa Nyonl: He wil state that he is the brother of late Johnson Nyonl
and on 01 March 2011:he telephonlcally contacted his brother in law Orbed Ndlovu
fram Bulawayo in Zimbabwe who informed him that his brother Johnson Nyonl Is late
and was found at Central Mortuary i Bulawayo. He will further state that he then went
to Bulawayo in Zimbabye and at the mortuary he found the body of his brother, The
hody of Johnson Nyonlihad & bullet wound on the collar {neck) just above the chest
and it exltod at the hack, There was an information note attached to the body stating
that Johnson Nyonl was involved In the crossfre at Gwanda In Zimbahwe. He wil
furthor state that he attended Johnson Nyoni's funeral which was held at Tsholotsho
Zimbabwe. :

STATEMENTS OF MEMBERS AT ORLANDO POLIGE STATION

The following state.men;ts were obtalned from mermbers of SAPS based al Orlando
polica staflon who are witnesses in the case.

Brigadier Mthokozelwé Zangwa: He will state that he i3 a Station Commandel of

Orlando Pollce Station. He hecame aware of the allegation of deportation of
Timbabwean forelgn Nationals In 2012. He will state that as part of his own
investigation he perused the raglsters fo check If there wers inclead Zimbabwean
naiicnals detained at Orlando Police Station. According to OB 279/11/2010 the said
Forelgn Nationals were arested by Captaln M L Maluleke. He also discovered that the
Foreign Nationals were detained untit 08/11/2010, The procedura is that when a
person is arrestad andils suspected fo be ilegal Immigrant, Home Affalr officlal is
called to verify the status of the person bofore he or she is faken fo Lindela for
deportation, He doas not know why the prosedure was not followed by the police In this
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case. He will further staté that Captain Maluleke confirmed that he indead took the said
Foreign Natlonals to Belt Bridge.

Thomas_Pixane Setag ane: He is a member of SAPS statloned et Orlando. On
06/11/2010 Captain Méluleke came to fhe halding cells with four forelgn nationel
namely Dumisani Withegs Ndeya, Nelson Ndlovy, Maghabane Sihanda and Shepard
Chuma. The four Foreigh Nationals were raglstered on the OB and cell rogister. He will
state that it was for the first time for him to axperience a situation where a member of

DPGI arrest and detain 4 person for helng an llegal immigrant.

Padile Abrina Papo: She will state that she is.a Constable and that durlng the time of
mcldent she was stlll a trainas, On 201 0/11/08 at 05h45 she reported on duty and she
was posted af the cells.0n the same day she 'was tasked by WO Marule to wrlte the
Occurrence Book, She mada enfries as directed and not as she observed because she
was a Trainee. ;

43  STATEMENTS OF HOME AFFAIRS OFFICIALS

Nolwandie Qaba: She will state that she Is Director responsible for Deportation, She
will further state that the Jncident that took place in 2010 occurred hefore she Joined the
department but upon béing Informed of the facts of the case by her Junlors, she
roalized that members of the SAPS did not comply with the procedure when they
deported the four Zlmbaipwean Foreign Natlonals, She stated that a membet of SAPS
is not allowed to deporf any person without the Tnvolvement of Home Affalrs. The
person suspected fo be i‘legal forelgner must be vetified by the Immigration Officer and
the High Commissloner or the Embassy must confirm that such parson Is thelr clitzen.

Peter Mdowandwe: He wiil state that he is an Assiatant Director with the Departmant of
Home affalrs SOWGtiO. He started knowing about the incident involving four
7imbabwean Forelgn Nationals In 9012 when he was contacted by Mr. M Matthews
who ls a Chief Directot at thelr Head Office. He will further state that the four
Zimbabwean naflonals were not supposed to be deported bacause from 20/09/2010 to
31/12/2010 there was DZP which is Dispensation for Zimbabwean Project inllated by
the Minlstor to allow all Zimbabweans without legal documents fo stay in the country for
90 days In order to apply for lagal documents, There is no Zimbabwean who was
supposed o be deportadion the basls of lllegal documents during that period,

te wil also further state thal in 2012, fow days after recelving a calf from Mr. M
Matthews a Police Officer by the name of Maluleke visited his offlce and showed him
Home Affairs documents: wilh slghature and asked him whether he could Identlfy any
slgnature on the documenls. He told Mr. Maluleke that the signature does not belong )
any of his people. The dacuments were copies and Mr, Maluleke left in a huiry without
showing him the documents in full

He will further state that no police officer 1s allowed to deport any persan and any
person suspected to be an lllegal forelgner must be screef by immigration Officer,

Job Jackson: He wil sté’[e that he Is an Acting Deputy Direct respensible for the day
to day running of Undela Holding taallty. In hls statement he ouflined the process
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fnvolved in the deport ton of a person from Lindela. He will further state that the
Incldent took place bef%e he was transferred to Lindela.

Potlswa Skosana; She will state that she [s an Immigration Offfcer Station at Sowsto.
She will further state that the form Warrant of Detention of llsgal Forelgner (B-1725)
was discontlnued In 2008 and that the Nofification of Deportation Form must be
accompanted by the ﬁngerprlnts. She will furihier state that in all cases police call thetn
to screen fhe ilegal foreﬁiigners before such peraons are taken fo Lindela,

Johannes Lodewickus: He will slate that he Is a Daputy Director in the Department of
Home Affalrs at Sowata. He confirmed thal the tumber on the Detentlon Warrant and
Nofiflcatton of Deportation form provided by the pollce doss not belong to any Home
Affairs offllal in Sowetd. .

- Richard Pefer Eibord: ;_%He state that he Is an Immigration Officer based at Belt Bridge.

Ho will further state thiat when SAPS bring an liegal forelgner at Port of Entry they
must hand in a Body Receipt form and not: the Detention Warrant, The Warrant of
Detention Is ot a depoj}tatlon document and must not be produced or stamped at Port
of Entry.

He will dismiss the allegation that the stamp used on the documents clalmed fo be
Hore Affals documents by the police s a deportation stamp.

]

Kobela Margret Mohighlo: She wil state that she Is an Immigration Officer based at
Relt Bridge and she had been a custodian of Stamp 20 since 2010, She had heen in
control of stamp 20 and when she Is not In the office the stamp would be locked in the
safe. She s the only pérson In possesslon of thie key. She wii state that on the 7% and
gh of November 2010-he was off duty and the stamp was locked in the safe. She
does not know how stamp 20 appears on ihe documents which the police claim to be
deportalion papers becguse on the day In which the documents were stamped she was
off duty and the stamp as locked i the safe.

STATEMENTS OF MEMBERS OF SAPS IN LIPOPO

Ndandutenl Richard Maallonga: He wil state lhat he Is a Police Officer in the South
Aftican Police Service tolding a rank of Lieutenant Colonel stattoned at Thohoyandou
SAPS as & Commandar of Crime Prevantion.

Ho wifl further state that the statement is addiional to the statement he signed with a
member of the Hawks from Pretorla, He wants to clarfy certain fssues pertaining to his
previous statement,

Bofore e was transferred lo Thohoyendou SAPS, he wds working at Beit Bridge
Police Station as a Comander, His dutles Included Crime Prevention, llaisen with the
lirnlgration Officials and other police officlals from olher statlons.

In 2010, two weeks bofore the 8th November, there was & convoy of vehicles from
Zimbabwe entering Intg South Afrla. As he was susplclous, he approached them, The
cOnvoY Was approaching the immigration Offlces.When he apptoached them, one of

. fhom Introduced himsdlf to him as the leader of the group and he told him that he Is

t

Superintendent Neube from the Homicide Unit In Harare, He then requested him If they
could not find a place to sit down and discuss. _

Supstintendent Neube/told him that he was golng to Pretoria to meet General Dramat,
He sad to him that maybe he knew about the Chisf Superintendent who had been

S .
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murdered, He sald that the suspeos were In Gauteng and he had orqamzed with
Genheral Dramat to asmft them in tracing the suspects.
He will staie that he told Superintendent Noube that he has to verify with his senfors
about the anangements He was given -a number of General Dramat by
Superintendent Neube.! He cafled Colonel Radziani to vertly the information but she
requested that he should call Brigadiar Makushu who was a Provinclal Head Protection
and Security Seivices, He then called him on his cell phone and explained fo him that
there are police from Zimbabwe who are infending fo have a mesting with General
Dramat. Brigadier Maku,shu told him that he was not aware of the visit buf if the people
are saying that they are golng to mest the General, he should call General Dramat
directly. He phoned GeheralDtmnaton his cell phone and he responded by saying
that he is aware of the Zmbabwean pollce and he must let them come,
FFor the period of two wgeks he never heard anything from Superintendent Noube and
his group. After two weeks he recelved a call from Supetintendent Neube who told him
that he was In town ang he wanted to say goodbys. He went to town and met with
them in front of Tops boitle stote. They bought liquor and they lett to the border, He did
not escort them; they went o the horder and crossed to Zlinbabwe, They did not
m%msmegwmeommmMMdemGmewMGwmmDmmm
The following day after-the departure of Zimbahwean police, he recelved a cali from
Captein Malulele who {s also known as “Cowboy". It was cn 08 November 2010
between 16 and 1700, when he called and Introduced himself as Cowboy and | asked
as fo who Is Cowboy. He said that he Is a Captain Maluleks and was with him at Paar
mCweﬁmﬂn%%ﬁmeM%MMﬁmmawnM%%%ﬁewmm%md
very well who he was. Captain Maluleke asked him where he was, and he sald he had
already crossed the checkpolnt. He was lold fo stop and wait for him. After thirly
minutes he arrived and was driving a Sedan which he thinks is a BMW., He was with a
male person who was sf,-ated on the front passenger seat, He then entered Into the
vehlcle after the passenger had moved to the back seat,
While he was on the froqt passenger seat heading to the border gats, he told him that
the Zimbabwean police Whom he asslsted some weeks back ware looking for suspects
in cormection with the death of police chisf In Zimbabwe, and now they have found
MmHemmmmmhwwwMWMMWMW%mammmmmmgMm
becausa the country does not have extradition agreement with Zimbabwe, He sald that
mmmmmemwmwewmwmemmWﬂWGMdebmwmmbvwmm
suspact,
Whils they were drivingihe realized that there were other BMW cars which ware
following them and he knew that It was a convoy. Ceptalin Maluleke told him that
suspects are in the vehicle bohind them, He sald that that there are two suspects and
the third ane is still not yet found. He will further stata that he never stopped anywhere
at the border and no documents were stamped for the purpose of deportation,
When they arrlvad at the Zimbabwean slde the vehicle stopped and Immedlately all the
vehicles were sunounded by Zimbabwean pollce. They then pulled the suspects from
the hack seat of the vehilcle behind them, He knew that they were Pollce Offlcers
because he had been watlking af the border for a long time and he knew them. He
even saw the vehicles that crossed two wesks ago when Superintendent Noube
entersd the country. ;
Thereafter one of the Zimbabwean police came and thanked them and said that thay
must not use the other gate but use the one they used when they entsred,
CmememewdmmmmwmumwmmdBwp%mmaMpmMGmmmmkmw
about it. i
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in 2012, of which he cahinot remember the month and date, Ceplaln Maluleke phoned
and told him that thepe Is a person fom ‘Head Office who wii be coming for
Investigation and that ho must cooperate with him.

Later a petson came o Thohoyandou and he had a draft statement. He was fold that
there is a problem with the operation which was once done by the Hawks and they
woulld like his statement to b In a particular format, He t0ld him thet the statement Is
for covering up and theipatliament has some lssuas ahout the aperation, He wil further
state that ha read the statement and reallze that It was to close the gaps and not a fiue
reflaction of what happéned.

Brigadier Josoph Mafushy: He will state that In 9010 he was the Head of Securlty
and Protection Sarvices responsible for elght Bordars of which one of them Is Beit
Bridge. He will further state that Colonel Madilonga was one of hls feam members
posted at Belt Bridge tporting under Colonel Radzilani, He remembers raceiving a call
fom Colonel Madilonga in 2010 requesiing permission o allow Zimbahwean Pollee
who were going o soe:Major General Dramat, He then Instructed him to cal General
Dramat directly because he did not want to be Involved in the operation which he was
not previously informed;about. He will futther stafe that it was the fast time he spoke to
Colone! Madilonga abogt the Zimbabwean Palice.

Cofongf Dovhani Shghi'on Raclzilant She wil state that in 2010 she was the direct
supervisor of Calonel '.]adllcnga at the Belt Bildge Port of entty. She will further state
fhat In 2010 Colonel Madiloriga informad her about (he Zimbabwean Police who were
about to enter the comtry to see Major General Dramat. She cannot remember
whether he informed her telephonlcally or he came io her offica. She will further state
{hat she fold Colonal Madilonga to speak with Brigadier Makushu about the issue.

- 48 STATEMENTS OF TOWS MEMBERS IN GAUTENG WHO PARTICIPATED IN THE
OPERATION. : :

Lt Col Neethling: He stated hat he Is a member of South Aftican Palice Services
stationed at the Directorate of Priotity Crimes, provinclal Office In Gauteng. In
Novernber 2010 of whigh he cannot remember the exact date, he recelved a request
from Captain Maluieke 4o assist in aresting a suspect In the Fourways avea, He met
with Captain Maluleke ‘it Dispsloot who then led him to the spot where the suspect
was. Captain Maluleko walked towards him and briefed him, Informing him that he Is
investigating a cass of murder of a Zimbabwean police officet,

He did not ask any question because he knew Captain Maluleke {o be worldng for
1Cross Border Desk” at the Head Offica of the Hawks, He also did not ask question
hacause he knew thai Captain Maluleke was representing e Head Offlce. He
considers himself to bg 1ess knowledgeable in Cross Border crimes than Captaln
Maluleke. He discussed the tactical approach of the operafion with his team since he
consldered the operatien to be high tisk. He positioned himself at the back of the
vehicle convoy down ajvery narmow alley leading to an informal structure, There were
three Police Officers whom later he discoverad that they were Zimbhabwean police.

They were dressed in npat trousers, collar shirts and sults jackets,

After 15 minutes his meimbers came out and informed him that they found the fntended
target and that Captain; Maluleke had arrested him. They drove out of the sefllement
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and stopped at the shopplng center, Captaln Maluleke Informed him that they also
hava to arrest other suepects In Soweto. He was Informed the next day that other two
suspecis wete also arrested _

He also remember ieeelving a call from Captain Meluleke requesting escort of high risk
suspects to Musina singe he had to hand them over to Zimbabwean Authorities. He did
provide a team to escoft the suspacts, He belléves he must have reported such arrests
to Major General Slblyaa

Captaln Arnold Boonstia He will state that in November 2010 (a date and time of
which he cannot remember) he was requested by Lt Col Neethling to assist in tracing
the suspects who were, wanted by Captaln Maluleke. He went to Diepsloot shopping
Centre and wailed foret]w members involved In the operatlon to come and fatch him,
They came in a convoy;and he followed, It was at night and he cannot remember the
exact time, He approached Lt Col Maluleke known as Cowboy to provide him with the
case humber or reference number. He gave him a reference number from the fils he
was holding. He also toldt him that the suspects were wanted in connection with murder
of & Police Cofonsl n Zimbakwe, He also mentioned that the police Colonel was kifled
during the Shoprite robbiery, He does nof temember pracisely whether he sald Shoprite
robbery took pface In Zimbabwe or South Africa,

The operation moved to Soweto but he did not see people who were arested. He did
not withess any assaultlbecause he was not near the opsration, He just heard Lt Col
Malulgke saylng that he WII! detaln the suspects.in Sowsto,

Warrant Officer PJD Se!epe He will state that he [s employed by DPCl in Gauteng on
a rank of a Warrant Offider. [n November 2010 of which he ¢annot remember the exact
date he received a call from his Commander Lt Col Neethling requesting him fo assist
Captaln Maluleke in escorting a suspect, He fold him that Captaln Maluleke will provide

details of the tiip.

He then called Captaln Maluleke who confirmed that he nesded assistance to transport
a suspect to Musina, Hejrequested him to use his vehicle because it had a blue light
He was in possession of BMW 830 with registration number TJH588 GP, He cannot
remember the detalls of the trip but he remembers arranging with Captain Maluleke to
meet at Alexandra Pollce Station on 23/11/2010 as recorded In the Ocourrence Book to
book out the sald suspect. Captain Maluleke arrived and was driving & Nissan Hard
hody Dotble Cab. '

Captain Maluleka told thé offloer at the Service Centre the name of the suspect and the
suspect by the name of Prichard Chuma was brought to him, Caplain Maluleke
handeuffed the suspect end fook him fo the BMW, He then drove the vehlcle being
escorted by Captaln Maluleke. He did not know what the suspect was wanted for and
that he was just carrying: out the request of his- commander. He was fold by Captain
Maluleke that the suspected should be faken fo Silverton Police statfon, He drove the
suspect to Silverton where he was booked in the cells, He does not remember whether
he booked the suspect Hlimself or Captain Maluleke did It After booking the suspect
Captaln Maluleke told him that on 24/11/2010 he must asslst In essorting the suspect
to Musina.
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On 241172010 he went to Sllverton DPCI's office as directed telsphonically by Captain
Maluleke. When he griived the following day, he discovered that the suspact he
transported the previols day was no longer In the cells In Sliverton Pollge Station but
with Captain Maluleke, He was fhen brought to his vehicle and after he sat down,
Captaln Maluleke plackd ron legs on him. They then drove to Musina while Ceptain
Maluleke was providig escort. Gaptain Maluleke was In the company of a female
person not known fo hifn,

On arrival at Musina Captaln Maluleke slgnaled using the hoad lights that they have to
proceed straight to thejporder. He then proceeded to the horder and when they artived,
they found the entry géte having a long queue, He used the oxit gate as entrance gate.
The police stopped them hefore they proceeded any further hut when he put the blue
light of his vehicle on, they gave way. He stopped in front of the nolice station at Belt
Bridge and Captaln M%!uleke came over to his car, released Iron legs from the suspect
and headed to the Cdmmunity Service Centre. He then went back and slept over In

Polokwane.

45  STATEMENTS OF TRT_MENMBERS WHO ASSISTED IN_THE ARREST OF
JOFINSON NYONI. :
Avhashoni Desmondt Takalanf, He Is employed by the South African Police Services
in Gauteng stationed at Johannesburg Central Police station under the TRT unit. On
2011/01412 at 11h004in the moming he was on duty in a full uniform posted at
Diepsloot for Crime Prévention purposs. While husy with his duties with other members
of TRT unit from Johahnesburg Geniral, they received a request from members of the
Hawks (DPCI) TOMS fwho were at Diapsloot SAPS to provide hackup in the arrest of
wanted suspect. Whes they arrived at Diepsioot SAPS, he decided to remain outside
whils others were briefed inside the station. Erot the stafion the venlcles proceeded fo
the Squatter Camp. Along fhe way his co-workers informed him that there was @
suspect who was heing traced at the Scuatter Camp.

When they arrived at the piace where the suspect was, he remalned inside the vehlcle
hecause It was raining and he did not have & rain coat, He saw the suspect when they
prought him to the vehicle, After members of the Hawks and Crime Intelligence who
wera unknown to him i?;arrested the suspect, they were requested to escort the suspect
to Silverton DPCI offices. They escortad the suspect and at Sitverton DPCI offlces he
saw Captain Maluleke who was wearlng & Cowboy hat with two unknown African
males who were travelling in @ white BMW with Zimbabwean registration humbers.
Captaln Meluleke furtijer sald that they were Zimbabwean police who came 10 take the
suspect, referng to thie suspect whom they had just arrested at Diepsloot.

Wille they were withi the suspect, ne told them that some weeks back he was in
Zimbabwe attending a funeral of some of the peopla he committed crime with and also
knew they were after him, Hs was teling them when Captaln Maluleke and

Zimbabwean police were Inside the cffices.

They were requested ;Eto take the suspect to Pretorla Moot SAPS for detention, Before
they went to Pretorla Moot SAPS, photos of alf members Involved in the operation were
taken, When they arl'ztfed at Pretorta Moot Pollces staflon, Captain Maluleke detalned
the suspect and they then knocked off,
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Johannes ipati Moat%h!: He will state that in January 2011 he was on duty posted at
Diepsloot as & result of xehophobic viclence prevalent at the time. At 13h00 on that
parficular day, he reo‘éivad a call vla two ways radio from his commander to go
Diepsloot police statlon; When he artived with his collsagues he found the commander
of Diepsloot Police siatfjon who Infroduced them to Captain Maluleke who was with two
males persons and a female, The two male persons and a female were Introdiced as
members of Crime Intelligence, Captain Maluleke informed them that there Is a person
who has commilied seflous cases in Zimbabwe and he is very dangerous, Captaln
Maluleke further said that the suspest was with the informer and had to he arrested. He
will further state that they went into Diepsloot where the suspect and the Informer were
poinfed out. After thearest of the suspect they went to @ certain shack where
membets of Crime Intefligence conducted a search but nothing was found. They were
fold by Captain Malulé%ke o transport the suspsct to BPCI offices in Sliverton, Af
gilverton Captain Maluleke reguested them 10 book the suspect at Moct Police with the
instruction that no visitor Is allowed for the suspect, He cannot remember the narme of
the suspect but he remembers taking photos with the offlcars from Zimhahwe,

Sello_Johnt Phaswaa:ig: His statement corroborales that of Avhashonl Desmond
Takatan! In all material aspects.
b

Tshatoa Jacob Seletefa: His stafement corroboraies that of Avhashoni Desmond
Takalani and that of Seflo John Phaswana in all materiat aspects.

Matsobane Silas Mokbaﬂq: His stafement cosroborates that of Avhashonl Desmond
Takalani and that of Sel]o John Phaswana as well t_hat of Tshatoa Jacoh Seletela.

47. STATEMENTS OF GRIVE INTELLIGENGE WEMBERS WHO TRACED AND
ARRESTED GORDON DUBE AND JOHNSON NYON!.

1
Plantinah Mokgobu: She will state that she Is employed by the South African Pollce
Services stationed at Crime Intelfigance in Pretorla with a rank of Constable. On
1201/2011 while in the offlce they received information from their Contactiinformer and
he tipped thetn about actime that was golng to take place al Diepsloot.
They then proceeded there with a backup of members from vory Park Police Station
where they effected thejarrest of Gordon Dube at Diepsloot.
In January 2011 they teceived Information from CIAC at Wierdeburg regarding the
wanted suspect John Nyoni, The person they llaised with at CIAG was Constahle
sombhane who also gave them the nurmber of Gaptaln Maluleke, She also spoke fo
Maluleke over the pherie while they were thers, They then drove to the Hawks offices
io meet with Captain Maluleke who told them that he suspect has murdered a police
offlcer In Zimbabwe,

They then tasked theli Gontact/Informer to look for the suspect, who did and the
suspect was arrested, After the arrest of John Nyoni, they all proceeded to the Hawks
offices where thay gaﬂiered fogether for a photo shoot, Captain Maluleke exchanged
the taking of photos with the Zimbabwean police, The photo of the suspect was also
taken and the exhiblt which Is a flrearm was also photographed, After the photo shoot
she went to the shop, but when she came back she was told that General Dramat was

wlth Colone! Mcntosh and he had just addressed the peog\wher absence, She felt
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that she missed out onithe speech of General Dramat but her colleaguss told her that
he was Just congratulaiihg them for & job well done. ,

Superintendent Neube ifrom Zimbabwe who was wearing black shirt and spectacles
fold us that he will belsending us letters of congrafulation from Zimbabwe. She stll

yecalls that later they were called by Brigadier Britz from Crime Intelligence Provincial

office, and he showed them an appreciation letter fiom Zimbabwean government. He
told them that they wojgiilid be called by Provinclal Commlissloner Mzwandile Pefros to
mest with them as a rasuit of thelr good work. She does not know what happened fo
John Nyon! thersafter. |

Emmanuel Dinizulu Miaslbe: His statement cortoborates fhat of Platinah Mokgobu in
all materlal aspects. He will state further thaf shorlly after the photos were taken, he
saw General Dramat of the Hawks, General Dramat was with the spokesparson of the
Hawks known fo him as Golone! Malntosh Polefo. They then gathered together and
Caplain Maluleke Introduced General Dramat and the spokesperson, General Dramat
addressed and thanked them for arresting the suspect, General Dramat warned thefn
not tell anyone about the operation we hiad Just done.

After he sald that he Jeft and Captain Maluleke told us that he was ordanizing a
celebration braal, Whilé they were busy enjoying themselves, a lady working at the
Hawks offices with Capjtaln Maluleke came and jolned them. She wanted the meat to
take home hecause th{are was too much meat, She was requested to download the
photos from the camera by Gaptaln Maluleke,

He will stato further that he then declded to follow her to the office. When she

downloadad the photos he requested her to print the photos for him. She agreed and
printed many photos which he took home and stilt have them even Now.

Constable Mngwenya will state under oath that on the 25/01/2011 he was called by
his collegues after the arvested Johnson Nyoni to Join the at DPGI offlces In Silverton
for a braal, He will furiher state that when he arrived he found Zimbabwean police and
some of his colleques participating in a photo shoot, Shortly after the photo shoot Lt
General Dramat came and thanked them for the job well done.

STATEMENTS OF DlEiPSLOOT SAPS MEMBERS REGARDING GORDON DUBE

Avhasel Witness Rambuda: He will state that in January 2011 he was working
Diepsloot as a Detective, Thete wera three suspects who were arrested after they wete
Ihvolved In the shooting incident with the police, They recoverad firearm which was
nooked Into SAPS 13 and recelved exhibit number SAPS 13/31/2011, He was
involvad in the charging of the suspacls and they were attending court at Atridgevilte,
After some few days he recelved a call from Captaln Maluleke of the Hawks asking him
to go to Ballistic Pretorla and collsct the firearm as he had already made arrangement
with them. He collected the fliearm and handed It Captain Mafuleke. Gaptaln Maluleke
told him that he has & case he ls investigation against one of the suspects, He
nformed him that the firearm belongs to Zimbabwe, He typad & letter a lotter on his
computer acknowledglig the firearm but he does not remember where he put the
letter, ' ; '

Ho will further state that Captain Maluleke told him that he had made an arrangement
with the prosecutor a .;Attridgevllle to withdrew the case so that he could be able to
fransport the suspect and the firearm to Zimbabwe.
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isaac Dlamini: He wilistate that In January 2011 docket Diepsloot Cas 98/01/2011
was asslgned to him for further investigation, The docket had three suspect arrested
for possession of unficeised frearm and ammunition. The names of tha suspsots were
Menzi Dube, God Dube, and Sldingumunz] Dumant, He recelved a call from "Cowboy”
Malwele of the Hawks! to hand tha Gase dockets Diepsloot Cas 93/01/2011 to his
offica n Slverton, Hedsald the docket had fo be nvestigated together with other
dockets whereln God Dubs Is & suspect, He further said that the firearm which is an
oxhiblt In his docket was used to kil a sanlor officer in Zimbabwe, Gaptaln Maluleke
took the docket and gave them acknowledgemant of recelpt

He will further state thaé Captain Cowboy In the presence of Constable Rambuda told
himn that he will facilitate the release of the suspect from prison and he will falk fo the

Prosectitor to withdraw the case, After sometimes seeing that the docket was under his

name, he opened a duglicate and sent [t fo the proseutor. The prosecutor decided to

decline fo prosecute anc] the duplicate docket was fllad.

Lean Meyer Ha will stale that he was investigating soveral cases wherein Godl Dube
was a suspect. The case were as follows, Wierdabrug CAS B31/1 2{2010, Wierdabrug
GAS 220/02/2010, Wiardabrug CAS 147/1 412010, Wiardabrug CAS 1022/12/2010,
Wierdahrug CAS 310/1¢/2010 and Diepsloot 83/01/2011, He was Informed by Captain
Maluleke from the Halwks that suspect Afred Godl Dube was also wanted In
7imbabwe. According toiMaluleke he was also wanted for murder as per Bulawayo GR
438/09/2010, He wil furfher stale that he hooked out suspect Godi Dube and handed
him to Captain Mafuelke, Captain Maluleke informed him that suspect Gordon Dube
will be handed over to th'_ie Zimbabwean government through Immigration channels,

Sindy Daisy Dorcus Sombhane: She wil state that during 2010 and 2011 she was
hased at Wierdabrug aftached to Crime Intelligence unit, During 2010 she gave
Constable Riknotso a [ist of wanted suspacts In Wierdebrug. She also met Captaln
Maluleke at Wierdebrug: who fold har that he is looking for a suspect known as Godi
Dube. She contacted Canstable Rikotso and informed him that Cpataln Malukele was

at Wierdabrug Inquiuing§ about Godi Duba. She gave him the contact numbers of

.Captain Maluleke,

ahe will further state that on the 11/01/2011 she saw the name of Godi Dube on the
oell Register and decldet to call Constable Rikotso. Constathle Rikotso confirmed that
he atrested Godi Dubejthe previous night (14/01/2011). She went to the cells and
mterviewed Godl Dube who sald he would got a lawyer because the pollce assaulted
him. ;

DOCUMENTARY EVIDéNCE AGQUIRED FROM VARIOUS POLICE STATIONS

. EXTRAUCTS FROM OCdURRENCE BOOKS & SAPS 14 REGISTERS
i

The Investigation at Oréando police Station uncovered the following:
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Spacific reference to OB 276 to 27% The entries made from 04h10 of 06/11/2010 to
12h00 of the 08/11/2010 sonfims that Captain M L Maluleke of the DPCI with force
number 0622729618 afrested Dumisani Witness Ndeya, Nelson Ndlowu, Maghebane
Slbanda and Shepard Ghuma.

SAPS 14 The cell regisiter dated 2010/41/05 to 2010/11/08 indicates that the following
suspects were charged and detalned, Durmisanl Witness Ndeya, Nelson Ndlovu,
Maghabane Slbanda, Shepard Chuma, The reason for detention of the suspects as per
reglster is stated as "lllsgal immigrants’, The enfry was made by Sergeant Thomas
Pixana Setage who alsq later confirmed this iri & sworn statement.

The investigation atAfpxandra Police Station uncovered the following;

OB enfry 22111110 Tﬁe entry made on 99{11/2010 shows the hooking of Prichard
Chuma by Captain Nkesl. However Nkost wrete the name and contact numbers of
Captaln Maluleke as the,person who Is the Investigating Officer of the case.

OB entry 23/11/2010: T}he entry dated 03/08/2040 shows the booking out of Prichard
Chuma by Warrant Offlcr Selepe. .

The Investigation at §Iiveﬂon Police Station uncovered the following;

OB ontry 23/11/12; Walrant Offcer Selepe booked In Prihard Ghume &t Siveriton
Police station with Bulawayo case number.

OB enfry 2411112012 iWarrant officer Selepe hooked out Chuma to Balt Bridge.
Howsver Captain Malulake also signed, acknowledging the release of Prichard Chuma
into his handsfoustody. |

The Investigation at Pﬁ%ioﬂa oo Police statlon uncovered the following;

OB entry 26/01/11; Wartant Officer Joharnes Mpati Moatshl hooked In Johnson Nyoni
by the instruction of Caplain Maluleke for Fraud.

OB ontry 28/01/11; Cagtaln Meluleke booked out Johnsor Nyon! to Balt Bridge for
Fraud,

SAPS 14: Captain Malui%ke appended his signature on the entry and 1t shows that the
release of Johnson Nyoni fo Captain Maluleke was for extradition purpose.

The Investqation at Wi_ierdabrua Police Statlon uncovered the following;

OB entry 12/04/12: Gordon Duba, Andrew Dube, Dumani Stimusy were detalned for
possession of unlicansed firearm, The same flrearm was found to belong to the
urderad Zimbabwean Police Officer.

Body Recelpts SAPS 246: They show that Gordon Dube, Andrew Dube and Duman
Stimusy were recelved flom court on 14/01/2011 together but on 98/01/2011 Gordon

* Dube was not amongst "fthe other suspacts, Preforia Prison records show that Dube
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was release on the 2",8“1 January 2013 to Constable Meyer of Wierdabiug Police
station, | _

Coples of dockets }linking Gordon Dube:  Wierdabrug CAS 53171212010,
Wierdabrug CAS 22010212010, Wierdabrug CAS 1471412010, Wierdabrug CAS
102211212010, Wierdabiug CAS 3101012010 and Diepsioot 93/01/2011, One of these
cases is Murder, wherd a firearm of & murdered Zimbabwean Police offlcar was used.
The Investigating officar is having a challenge In explalning to Court Officlals what
happened to the suspect bacause he handed the suspect to Gaptain Maluleke who in
turn handsd the suspegt to the Zimbabwean police. The majotlty of these cases could
not be clossd In the syqtem hecause of nonprocedural case disposal,

52 DOGUMETARY EVIDENCE ACGUIRED EROM DPCI OFFICES

Success report dated 04102/2011: The report was addressed to General Dramat,
General Hiatshwayo and General Toka with & heading that reads, ‘CONSOLIDATED
SUCCESS REPORT:MOST WANTED FUGITIVE:WANTED FOR MURDER AND
ROBBERY: DPCI TOMS REF: 311220101 AND ZIMBABWE (BULAWAYCO CR
348/09/2010); WITNESS DUMISANI NKOSI@NDEYA: ZIMBABWEAN NATIONALS
AND OTHERS, |

The report baers referepce 14/02/01 and was signed by Col Leanie Verster, Paragraph
a1 of the repart states that on 05/11/2010, General Dramat held a meeting with
Zimbabwean police at PCI offices about the Nationals who shot and killed one of thelr
senior officers. Paragraph "3” states that Gaptain Malulske was tasked fo trace and
arrest the sald Nation‘;{als. The report also covers the arrest of Gordon Dube and
appreciation of TRT members and members of Crime Intelfigence,
Success report dated 11/1/2013: The report bears reference number 26/02/1 and
agaln addressed to E?eputy National Commissloner DPCYL The person to whom
enquiries must be directed Is Captain Maluleke whereas the signatory is Col P J
Sejundu, Paragraph "4 of the report states: that the Zimbabwean Police visited the
office of the Divisional "iNatlcmal Commigstoner regarding Zimbabwean Nationals who
were hiding in South Aftica. The report further steted the arrest of Dumisani Withess

vundia @ Ndeya and Shepard Chuma,
|

Ovettime and liinerarfes of Captain Maluleke: On 08/11/2010 went to Bait Bidge
(Limpopo) for Investigatlon and claimed overtime. On 24/11/2010 he went. to Beit
Bridge and aiso claiméd overtime. On 28/01/2014 he went fo Balt Bridge and also
cialmed overtime. All this dates corresponds with cellphone records and OB entries
indlcating the dates in which the suspects were booked out from the statlons.

53  EVIDENGCE ACQUIRE@ FROM CAPTAIN MALULEKE'S SEIZED LAPTGOP,
i

Success report ref: 26/2/1 and 14102/01; They were generatod In Captain Maluieke's
laptop before belng signed by Col L Verster and forwarded to General Dramet. The
report recovered from: the computer has a different reference number but same
content. Report 14/02/01 has reference (0627239-8/5

o
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Letter to Diepsloot St%ﬂon Commandet; The recovered lefter states that the firearm
which was found In Gojdon Dube's possession and handed fo Captain Maluleke after
ballistlc examination wag taken to Zimbabwe permanently.,

Emalls by Captaln Majuleke: He sent e-malls circtlating more than 20.photos of both
the suspoots arested and the metmbers involved in the operaflon, The emalls where
sent o the PA of Genellal Dramat, Phumla, ZImbabwean Police and members of Ciime
Inteligence. He also gent email to Zimbabwean pollce trying to find out how they
travelled back home an;d that he Is still tracing the remaining suspects..

Photos: More than 70 'Photos wetre found, the majority of them relate to the operation
involving Zimbabwean jNationals, Zimbabwean police appear on the photos and the
white BMW with clear Zimbabwean reglstration number,

Letter to Home Affalr]?; dated 08/11/2010: The letter was addressed to home affalrs
requesting assistance ih the Deportation of the Zimbabwean nationals involved in the
murder of Zimbabweat police. Even though the fetter is dated 08/11/201C, It was
gensratad In November 2011, shorlly after the news about illegal deportation of
Zimbabwean natlonals hit the media. '

Letter to stakeholders cated 20/08/2012: The lefter was generated the same day
indleating that in August 2010 General Sibiya and General Dramat went to Zimbabwe
fo dlscuss matters of, cooperation on cross border ctimes. General Slblya was
appolnted as the coordiator on the cooperation fssue hetween two countries, Other
letters about the arrest of Zimbabwean national In connection with the murder of
Zimbabwean police refers to the cooperation agreed durlng the same meeting.

Documents regarding Bongani Moyo's case: This case Is separate from the events
that led to the arrest and deportation of the Zimbabwearn Nefionals ino the hands of
Zimbabwean authority.: However It s a clear case of refuen of favor by Zimbabwean
authorities to South Affca. In termg of the documents refrleved, Bonganl Moyo
escaped from Bokshurg prison on 2041/03/28, a month and half after South Aftlca
deported Hlegally the iZimbabwean nafionals who were wenled by Zimbabwean
authorities. An amount.of R&0 000 rewards was also provided for any information that
could lead to the arrestiof Moyo. Captain Maluleke stated that his Infotmer told him that
Moyo was on his way to cross ihe border In South Africa after belng shot by
Zimbabwean police, According to the formal statement of Captain Maluleke, he
arrestod Moyo on the 13/05/2011 after he was found in the vehiole that crossed the
horder Info South Afiich, The other Information retrleved provides contrary account of
what happened, In aJeller routed to General Dramat he sfaled that he went to
Zimbabwe and condugted an operation with Zimbabwean police at Moyo's home
village on 11/05/2011, Moyo was subseguently shot at fransported to the border with
the help of Zimbabwean police. ,

Statement of Bongani Moyo: he will state under oath that in May 2011 he was in

Zimbabwe Bulawayo { busy speaking over the cellphone when Zimbabwean police
arrived at his house, Affer identifying him they assaulted him and handeuffed him, The
put hint In the bakkie ahd drove to the bush where they ordered him to lie down, They
then shot him on both knees, He was then faken to Central Hospital In Zimbabwe
where he was freated before released to the hands of the Zimbabwean Police. After
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belng release he was fransported to Belt Bridge by seven Zimbabwean police, He will
further slate that theywere fravelfing in a white fortuner and he was handed to the
South African Pollce atBell bridge.

54  DOCUMENTARY EVIDENGE FRON HOME AFFAIRS

Warrant of Detention 6? iHegal Forelgmnars (Bi-1726) - This document was produced
by the SAPS as a proo‘f; that Shepard Chuma, Witness Neleya and Nelson Ndlovu were
detained for belng llegal forelgners and they were seen by an tmmigration Officer.
However the signature fhat appears on the docket doss not helong o any member of

Home Affalrs in Gauteng and the appointment number 037152 does hot exist.
It was aiso uncovered that the BI-1725 used was discontinued n 2008 according to
L Home Affalrs and in 2010 it was no longer part of the officlal documents of Home
L Affalrs, The stamp on ’tolh documents clearly shows that whosoever completed the
4 document used the old form already completad and deleted affffiated Information to put
he Information of the three forelgn nationals. The handwiiting expert In her findings
has indlcated that the slgnature In each docurent does not resemble the sampled

signature provided by rrilembers of Home Affalrs.

Notification of The Deportation of an llegal Foreigner {DHA~1689) documents
ware produced by SAPS as proof that the Nelson Netovu, Shepard Chuma and
Maghawe Sihanda ware deported through Bait Bridge Border, However the form has
heen wrongly stamped and does not have finger prints of the deportee as reguired.

The stamp humber 20 helonging to Balt Bridge was used and such stamp Is not for that
purpose. The sfamp I3 individualized and belongs to Immigration Officer Kobelo
Margret Mohtahlo who én the day In which the stamp was used was off duty and the
stamp was locked In the safe, she |s the only person In possession of the key fo the

safe. d

Balt Bridge Puty Rostér —This Is a duty register used by immlgration Officers at Bait
. Bridge. The register confirms that Imrmigration Officer Kobelo Margret Mohlahlo was off
ﬂﬂﬂﬂﬂ | duty on 7 end 81 of Nobember 2010.

Balt Brldge I\ﬁovement%da'ta: The data entalls information pertaining to the entry and

axit of poople who were, Identifled by Colonel Madilonga as members of Zimbabwean
police who approached him with a request to see Lt General Dramat,

55  EVIDENCE IN TERMS fi:)F SECTION 205 OF THE CRIVINALPROCEDURE ACT,

}
Cellphons record of Malor General Sibiya (0725953168) Upon perusal of the
cellphane records it was discovered that Major General Slblya comimunicated with
officers who were involved In the operation, eg. Captaln Maluleke and sent 30 SMS to
Major General Dramat (0826516311), However Major Goneral Dramat never
responded to the SMS. Theso aMS were sent at various milestone of the operation as
deduced from withesses! statements and documentary proofs.
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Gellphone records ot’_ﬁ aptain_“Gowhoy” Walulelce (0827729518): The interaction
hetween Major Genera) Shiya and Captain Maluleke was also found in a form of

received and outgoing! calls, Captain Maluleke also communlcated with General
Dramat in terms of oulgoing SMS at & very important milestone of the aparation,
However General Dramat never responded to the SMS which he recelved from
Captain Maluleke at 23:12:15 on 05/11/2010, He aiso called Zimbabwean number
twice between the 5 November 2010 and 8% November 2010. The number called on
these two occaslons Is the same and was called at times preceding oritical milestones
of the operation, Captaln Maluleke also called Colonel Madilonga on 08/11/2010 at
19:10:47, when he wasiapproaching WMusiha. The information is also corfoborated by
Colonel Madilonga, |

Cellphone records of ht Colonel Neethling. (0827787624): He was dlrectly reporting
io Major General Sibiya. He contacted General Slbiya felephonically and In his
statement he stated thiat he belleved he reported the operation to Major General
Sibiya, 1

Cell Phone records ofiLt Col Madilonga; He s police officer who was posted at the
border during the operaffon. He assisted Captain Maluleke to cross the border with the
suspects. He contacted Lt General Dramat when he well come the Zimbabwean police
the flrst time. His cellphone records his Interaction with Captain Maluleke In lhe with
his statement. ;

1

56  STATEMENTS OF SEN:EIOR MEMBERS OF SAPS

L General Mihwanazl} Ho will state that In late 2011 when he was an acting National
Commisisoner of SouthiAfrican Pollce Services, he heard on the news when Minlster
Hadebe was commenting about the alleged death of Zimbabwean Cilizens as a result
of belng handed to the{Zimhabwean Autorities by South Afiican Police Services, He
immediately contacted the Head of the DPC Lt General Dramat and Inquired ahout the
issue, Lt General Draiat conflmed that members of his unit did transport the
Zimbabwean Cltizens but as llegal immigrants, He then summoned Lt General Dramat
fo his office. Lt Genera| Dramat came with en offlcer who was introduced to him as
"Cowboy”, He was nforined that Cowboy was in charge of the group that transported
the Zimbabwean Citizens. Cowboy sald that he was investigating a case of ATM
hombing which led himito the Zimbabwean Clilzens. Aftar he realized they were hot
linked to the case he dgcided fo franspost them to Belt Bridge because they did not
have valld documents, Cowboy further said that he got valid deportation documents
from Home Affalrs hefore he could transport them, He will further state that he could
not undarstand why Cowboy did not hand over the immigrants fo Home Affairs, When °
he asked whether it was nacessary to transport llegal Immigrants, Lt General Dramat
could not offer any explanation, '

Lt General Leboya: Ho wil state that when he commented on the success report
regarding the Zimbabwean Nallonals arrested, he only did It as a practice. He wil
further state that Major General Sibiya has an aliomated messaging which include his
number whereln automated success report or Information are sent, He canhot
remember what was thei{massage all about which was sent on 05/11/2010

Secret
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6, ANALYSIS OF EVIDENCE AND FINDINGS,
The foltowlng findings wers mac’ie;

o The operation carrled out by TOMS to arrest Zimbabwean forelgn nationals In
Diepsloot In connedtion with the murder of Zimbabwsan pollse Colone! was led by
Captain M L. Malulbke also known as Cowboy. According to the [etter refileved
from Caplain Maluleke's laptop, there was a mesting in August 2010 held betwesn
Zimbabwean Authdrites, General Dramat and Ganeral Siblya whereln Genersl
Siblya was appoljted as a coordinator regarding cooperation between two,
counftries. The obligatlon to assist Zimbabwe in tracing wanted suspects emanate
from the agreement of the same mesting as difed in success reports addressed to
General Dramat andl other senior officials.,

o There Is enough evidence that shows that General Dramat did not only know about
the operation that "]ed to renditlons of Zimbabwean Natlonals but sanctioned it
through the following ways;

o The Zimbabwean police came info the country for the purpose of
arresting the wanted Zimbabwean Natlonals and Lt General Dramat
directed that they be allowed to proceed since they were coming fo
866 filtn, The staternant of Lt Colonel Madllonga clearly spall out that the
pofice from: Zimbabwe were received by him and he contacted General
Dramat wha confirmed that they were coming to kim. Colonel Madllonge's
version Is corroborated by Brigadier Makushu and Colonel Radzitant, The
celiphone rgcotds of general Dramat and Belt bridge Telekom records {Col
Madllonga's extension) show that General Dramat tecelved a call from
015534 6300 at 20h56 on 04/11/2010. This corroborates the version of
Madilonga, Lt Col Radzilanl and Brigadier Makushu about the call made In
connection with the Zimbabwean police. According to Lt Col Madilonga he
was informed that the purposs of the Zimbabwean police to enter info the
country was fo arrest wanted Zimbabwean Natlonals wanted in connection
with the mutder of Sentor Police Officor in Zimbhabwe,

- Evaiuation of the above findings: In the entire cellphone racords of
General Dramat requested for the period 20/10/2010 to
2810212011, the number 0155346300 only appear once which
ruleg out any form of communication before 04/11/2010 and affer
the sald date.

o He held a mesting on 05/11/2010 with Zimbabwean pollce planning
the _operation. Success report dated 04/02/2011 addressed to General
Dramat, General Hiatshwayo énd General Toka with a heading that reads,
"CONSOQLIDATED SUCGESS REPORT:MOST WANTED
FUCGITIVE:WANTED FOR MURDER AND ROBBERY: DPC| TOMS REF:
3/12/2010: AND ZIMBABWE (BULAWAYO CR 348/09/2010): WITNESS
DUMISANI NKOSI@NDEYA: ZIMBABWEAN NATIONALS AND OTHERS,
The repott jhears refaronce 14/02/01 and was signed by Col Leonle
Verster, Patagraph “A1" of the report states that on 05/11/2010, General
Dramat held a mesting with Zimbabwean pelice at DPCI offices about the
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Nationals who shot and Klled one of thelr senlor offlcers, He appointed
Captaln Maluleke fo be alead parson during the operation,

" E@Iuaﬂon of the abave findings; Tha success report slgned by
Lednie Verster was traced to Lt Col Maluleke's laptop as picked
fioth the retrleved deleted data. The report was amended on
96/01/2011 and 31/01/2011 before It could be emailed to a female
offiger, Warant Officer Thabiso Mafatla on 09/02/2011 at 14h32,
Thére Is no matsrial différence between the document retrieved

frofy the laptop and that found at the Hawks offices during
invéstigation, This proves that Leohle Verster did not generate
success report but only signed the Teport drafted by Captaln
Maluleke, The date of the meeting between Zimbabwean Pollce
and General Dramat which took place on 05/11/2010 colnclde with
theidate of the 44 of November 2010 which according o celiphone
red‘grds, General Dramat was called at 2056 by Lt Col
Maglonga seeking permission fo allow Zimbabwean Police fo
entbr Info the country. Sinco the Zimbabween Pollce where at Belit
Brlige betwean 20h00 and 21h00, it Is logical that they anived in

Galifeng late af night, leaving thetm with_the epportunity to have
the! meeting with General Dramat In the moming of the 5™ of
No‘\‘_;ember 2010.

o He commlited the_government resources into the operation: Apart

from other Yesources used, on 08/11/2010 Captaln Maluleke went to Bait
Biidge {Limpopo} for Transporting Zimbabwean Natlonals and clalmed
overtime, GL)n 94/41/2010 he went to Balt Bridge and also claimed
overtime. ©n 28/01/2011 he went fo Balt Bridge and also claimed
ovartime, All this dates corresponds with cellphone records and OB entiles
Indicating the dates in which the suspects were booked out from the
stations. | -

- Evaluation of the above findings: Desplie the fact that General
Drgmat as an Accounting Officer did not sign any clalm of Captain
Maluleke, dalegating responsibiity to Major General Sibiya to
assist the Zimbabwean Pollce In fracing wanfed suspects
invariably commit govelnment resources into an  unlewiul
opgration that amount o a criminal offense.

1 .

He congratulated officers for arrestn Johnson Nyonl and adyised

tham to lgep it a secret: According to Constable Mkasibe and Mgwenye,

shortly after the pholos were taken, they saw General Dramat of the

Hawks walking towards them from house nuraber 1. General Drama

addressed them and thanked them for artesting the suspect, He wathed

them 1ot tell anyone about the operation they had just don.

- Evaluation of the above findings: Words of appreclation from
Genetal Dramat show both interest I the arrest of the
Zimbabwsan Nafionals and his knowledge of the unlawfulness of
the operation, If the operation was lawful he would not have
wajned them not to tell anyone about I,




|

o He received communication regarding successes and photos of the
operation through his Personal Assistance Phumla: According to the
Informatlon retrieved from the selzed laptop, Geptaln Maluleke sent e~
mails circulatlng more than 20 photos of noth the suspects arrested and
the members nvolved in the operation. The emalis where sent to the PA of
General Dfamat, Phumle, Ambabwean Pollce and membels of Ciime
Intelligence,

o He was kept informed of the dovelopments In 16 0 erations that led

fo the arrgst of wanted Zimbabwean Nationais: The cellphone records
of General Shhiya shows 30 SMS sent to General Dramat at varlous
milestones: of the operation. He also recelved an SMS from Captain
Mallleke shortly after the arrest of Zimbabwean Neflonals. He never
responded!to any of the SMS which may suggest that they were only
informing him of the Progress

o Report o barliament In response fo the allegation: A copy of the letter
sent by Zimbabwean authortly fo Col Nientent clearly mention the names
of people Whom General Dramat i his repott to paillament statad that
they were deported for heing Megal immigrants, The latter clearty Indicates
that the suspacts were wentad for murdering Superintendent Chatikobo of
Bulawayo on 181 September 2010, it goes further fo state that there was
jolned opetfation hatwaen South Afrlcan Police and Zimbabwean police o
frace and drest the suspects.

o Thero is avidence and wiinesses cottoborate sach other that General Siblya was
hoth at the scene; and planning venue. The maeting held between {PID and
General Dramat o 9043103/07 confirmed that General Sihiya was appolnted to be
the Head of TOMS which he created to trace wanted suspacts. The telsphone
records of both Captain Maluleke and Major General Sihiya show Ineraction
hetween them at ivarlous milestane of the operation. Followlng suggest the
Involverment of Gertbral Sibiya;

o Wiiness stigtted fhat he was seen during the operation that fook place on
92/44/2010 which led to the arrest of Prichard Chuma

o In ofher operations caliphone record of Warrant Officer Makos, Captain
Maluleke ahd Col Neethling clearly show continucus contacts with General

Sihiya durligg and shortly after the operation,  Col Negthliing also stated
that he should have repotted progress {0 Ganeral Slhiya dutlng the
operation. Howaver the cefl phone records of General Sibiya does not
placa him at the scenes and planhing venues as claimed by withesses, i
Is also oledr that some of fhe wiess claim o have heard that General
Siblya wasiin the car rather than seeing him personally,

o The meslifg held In Zimbabwe whereln General Slblya wes appolnted as
a goordinator on cooperation matters involving the two countiies suggests
fhat the opatafion could not have been done without his knowledge more
s0 becausé his Gauteng Team was involved in the operation. However

{his Inference cannot provide prima facle caso that he was involved,
o There is Insufficiert evidence for the Invalvemant of Former General Mzwandile
Petros. However he addressed a lafter dated 31/05/2014 to Provinclal Head of

Crime intelligence n Gauteng appreciating the good work that mermbets of Crime
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Intefligence have dpne when they arrestad Zimbabwean Natfonals hvolved in the
murder of Senior Police Officer In Zimbabwe. The letter was as a result of a
request made by Former General Toka of Crime Intelligence requesting General
Mzwandile Pelros 1o appreclate members of Crime Infelligence.

The tnvolvement f Captain Maluleke as a foot soldier In the operation has

overwhelming evidénce. The following evidence against Captaln Maluleke where

uncoverad;

o The documents which the police claimed to be valld Home Affalrs
documents! used In the deportation of the four Zimbabweans are forged
and have employee number that does hot exist In the Home Affalrs
Department. The Warrant of Detention of lliegal Forelgner (B17265)
document Was produced by the SAPS as a proof that Shepard Chuma,
Withess Ndeya and Neleon Ndlovu were detained for being lllegal
forelgners and they were seen by an Immigration Officer, However the
signature that appears on the documents does not belong to ahy member
of Home Affalrs In Gauteng and the appointment number 037152 does not
exlst. 3
It was alsa uncovered that the BIM725 used wes discontinued in 2008
according fo Home Affalrs and in 2010 [t was na longer part of the official
documents; of Home Affalrs, The stamp on three documents also clearly
shows thatwhosoaver completed the documents used an old form already
complated and deleted affiliated information to put the new Information of
the three fdreign nationals. The Notificatlon of the Deportation of an lllegal
Forelgner (DHA-1689) documents were produced by SAPS as proof that
Nelson Ndlovu, Shepard Chuma and Maghawe Sibanda were depotted
through Bait Brldge border. However the forms were wrongly stamped and
do not hava fingarprints of the deportees as required,

The stampinumber 20 belonging to Beit Bridge was used and such stamp
Is not for deportation purpose, The stamp Is Individualized and helongs to
Immigratior Officer Kobelo Margret Mohlahlo who on the day fn which the
stamp wasipurported to be used was off duly and the stamp was jocked In
the safe arjd she is the only person In possession of the key. The stamp
could havejbesn easlly duplicated,

Thete Is & duty roster used by Immigration Officers at Bait Brldge, which
confirms thiat Immigration Offfcer Kobelo Margret Mohlahlo was off duty on
the 7th andi8th of November 2010, :

o The cellphdne record also show Captain Maluleke contacting Zimbabwaan
number in the morning of the 081 November 2010 shortly hafore hooking
the suspects to Balt Brldge.

o On 23/11/2010 on the request of Captain Maluleke, Warrant Officer
Selepe booked out Prichard Chuma from Alexander Police station, He
transparted him to Beit Bridge border on 2411112010, to be handed fo the
Zimbabwaan Police, Captaln Malulske provided escort, handed him over
to ZImbabwean Authorities and Prichard Chuma was never seen agaln.

o The Zimbabwean Nationals were arrested and detalned during DZP perlod
which gave the Zimbabwean grace period of 90 days to apply for valld
documents; During the DZP which is Dispensation for Zimbabwean
Projects, all Zimbabweans were-given 80 days to stay In the country in
order to apply for legal documents and sufrender illegally obtained South
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started or} 20 September 2010 and ended In 31 December 2010 with
extenslon which alfimately ended in July 2011, The letier retiieved from
Captaln  Maluleke's taplop addressed to home affairs requesting
assistancd in the Deportation of ihe Zimbahwean natlonals Involved In the
murder oﬁ Zimbabwean police { dated 08/11/2010) was generated In
November 2011, shortly after. the news about llegal deportation of
Zimbabwean nationals hit the media, This shows that the lefter was not
~ meant to aequire assistance of approval If generated after the fact. In
addition He stated thal the DZP as a challenge in the deportation of
Zimbabwean Natlonals and he wanted asslstance from Home Affalts, This
clearly shows that he was aware of the Dispensation for Zimbabwean
Projocts which gave Zimbabwean Natlonals grace petlod, |

o Gtalements of Constable Rammbuda and Meyer provide veluable
ovidence 'That Captain Maluleke took Gordon Dube to Zimbahwe even
though he; was facing serlous charges (flve cases including murdet) in
South Afjoa. Statements provided fo Constable Meyer by Captain
Malileka states that Gordon Dude was handsd to Zimbabwean police and
was sente;nced to |Ife Imprisonment. He also acknowledges in & lefter
retrleved from the laptop that he handed back the firearm permanently to
Zimbabwegan authority.

o The OB ehiry dated 280111 shows that Captaln Maluleke booked out
Johnson Nyoni to Balt Bridge for fraud, However at Siverton, the
invesﬂgaﬁé?n uncovered that a case of Fraud against John Nyonl and Mike
Dube wasiopened on 28/01/2011, tha same day when Jolinson Nyonl and
Gordoh Dl}lbe were fransported fo Balt Bridge. The warning statemsnt of
Mike Dubg, whom if wase discovered that his real name ls not Mike Dubs,
stated that his cousln was communicating with the police in a deal In which
he was to collect Jewelry. After the deportation of the suspect o .
Zimbabwe| the case against John Nyoni and Mike Dube was withdrawn
and nevericontinued. This case was usad as a decoy for investigators to
follow the wrong leads. Both suspects were persuaded to be hvolved in
the collection of jewelry hecause ono of them has a name similar fo the
Zimbabwean National wartted for murder, Johnson Nyonk.

o The emdls retleved from Captain Maluleke's laptop also show
communlcation with Zimbabwean nolice where he asked them about the
trlp going iback home and that he would continue to trace remalning
suspects, He also axchanged photographs with then of the suspects and
the team frjvolved In the operation.

Th following members’ involvements wers cound fimited to two ncldents which ook placa on
0B/11/2010 and 20-22/11/2010; Constable Radebe, Captain S E Nkosi and Warrant Officer
Makoe. They were Involved in fhe assault of Zimbabwean Nationals durlng arrest,

REGONMMENDATION

Secret . % Page 25




Based on the avaliable eyldence, the [ndependent Police Investlgafive Directorate
recommends that 1.t General Dramat, Major General Sibiya, Lt Col M Maluleks, Constable
Radehe, Captaln S E Nkos! anc] Warrant Oiflcer Maloae be charged criminally of;

l

o Kidnapping i

v Defealing the ends of]us lce,
o Assault and theft {c nly applicable to Captaln M L Maluleke, Warrant Office Makoe,
Constable P M Raaebe and Captaln S E Nkos
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Independent Folice Investigative Directorate '
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Piivate Bag X0525, Polokwane, 0700, 66 A Markat Slzaet, Farrale Bullding, 2nd Floor, Polokwere
Tel: {015) 261 9800 Fax: (016) 205 3409

Ene TH Khuba
Date: 2043/10/22

Eng: | H"Khubia
Date: 2013/09/04"

Case Investigative Report

1, COMPLAINT IDENTIFIGATION

1.4 GON 2013030375

1.2 Incident Description Codej; 32

1.3 Type of Report | Griminal Recommendation
1.4 Report Date 22 October 2013

1.5 Date of Last Report 09 November 2012

1.6 Complaint Category Section 28(1)(f) and 28(1)(h)

1,7 Complainant

1.8 Date of Compiaint

1.8 SAPS CRICAS Number
1.0 Suspect Identlflcation
1.11 Investigator

1,12 Asslgnment

1,43 Roporting Staff Member .

Shepard Chuma and others
10 October 2012

Diepsloot CAS 390/07/2012
1.t Gen. Dramat and others

Task Team

~ Investigations

!nn_ocent Khuba
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2.2

3.1

3.2

BACKGROUND

The Independent Polide Ivesfigative Directorate received a complaint of alleged
renditions Involving mefnbers of the DPC! headed by General Slblya, The case was
reported as result of p,grliamentary question by Cope Member of Parflament and an
article by Sunday Times. The case Was roferted to the Independent Pollce
Investigative Dlrectoraté; by Civifian Secretariat for further investigation,

SUMMARY OF ALLEGATIONS

The following aliegatloris were made:

it is alleged that betwebn 04/11/2010 and 34/0172041 Captain M L Maluleks, Wairant
Offfcer Makos and Constable Radebe, through the direction of General Siblya,
conducted operations In Soweto and Diepsioot o trace Zimbabwean Natlonals, The
suspects were wantedn connaction with the murder of a Zimbabwean police Colonel
in Bulawayo, The members were accompanled by Zimbabwean Police, Five
Zimhabweans were arfested in Dispsloot and detalned at various statlons as fllegal
immigrants and others! for fictifous crimes, They were allegedly assaulted by SAPS
mombers and Zimbabwean Pollcs and transported o Bait Bridge where they were
handed over to the Zimbabwean Authorities. Four of them were reported murdered In
the hands of Zimbahwéan Police.

According to the allaga{!ion. Major General Sibiya was also part of the oparation.

CONSTITUTIONAL AND STATUTORY MANDATE

Section 206(6) of the iConstitution of the Republic of South Afilca provide that, on
racelpt of a complalnt lodged by a Provincial Exacutive, an Independent Complaints
body established by thg national legislation must nvestigate any alleged misconduct or
offences allegedly committed hy members of SAPS.

Section 28 (8) (h) of the Independent Police Investigative Directorate Act 1 of 2011
provides that the Direglorate must investigate any matter referred to as a result of a
dacision of the Execufive Directer, of If s0 requested hy the Minlster, an MEC or the
Secretary as the case iaybe, In the presctibed mannet,

AVAILABLE EVIDENGE
STATEMENTS OBTAINED FROM INDEPENDENT WITNESSES

The following wltnessefs were Interviewad and statements obtained,

Shepard Chuma: Hewll state hat on Friday 05/11/2010 at 20n00 he was at 69654
John Melatjle Street Dispsioot together with Nelson, Maghawe and Witnass standing
when they were approached by two unknown Black males, One of them produced an
appolntment card and the oher produced a firearm and ordered them fo lie down.

He will further state that one of the Police Officer then took out a paper and starfed
reading names fike Mthells! Sihanda, Godi Dube, Prichard Chuma and John. He asked
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thern whether they know such people but none of such names were known to them.
The officer was wearlng a coWhoy hat and they heard other police officers calling him
Cowboy. Few minutes later, Cowboy asked the other Police Officers about where fo
detaln them. While thay argued about the place o detain them, the other officer
suggested that General;Siblya be consulted to provide direction the mater, A short
whils later General Sinlya alighted from & Black BMW, He will state that they were
assautted and when they artived at Orlando Police Station one of the Officers called
" ehuru” took his R30D3which was in a wallst in his back pocket. They were detained
and on 2010/41/06 at 42h00 the officer called "Cowboy” came and took the finger
prints of his co-accused but his fingerprints were not taken. He was informed that his

finger prints will be taken al Musiha.

On Monday 2010/41/08 at 12H00 Cowboy came to collect them. They were taken into
o marked vehicle of Otlando SAPS diiven by the officer in uniform. They followed
Cowboy who was diiving a white Nissan DIC. They were taken to @ cartain place called
Bronkhorsprult where they were moved Into a Toyota belng handsuifed, They were
then taken to Musina atid they arived at 17h00, They took one officer at Musina whom
Cowboy sald ha will méke mallers easy for them to cross the bordar, He wil further
otate that at the border, Cowboy went fo Home Affalrs offlce and few minutes later
came hack, They were transported In @ Njgsan DIC and crossed the border with
Cowboy using & wrang lane but they were never stopped. When they were on the
other side Zimbabweari police came and ptaced handcufs on top of other handcuffs
and Cowhoy came and removed his handouffs. They were taken fo a Zimbabwean
police car, Ha will staleithat they were Interrogated by the Zimhabwean Police Officars
about a Zimbabwean police Colonal who was klied. They were placed in separate
celis and after 11 days he was reloased, When he enquired about his frlend he was
old that he was Klled by the Zimbabwean police,

Maghawe Sibanda; He will state fhat on 05/14/2010 at 20h00 he was at his residentlal
place in Diepsloot when he was approached by two Black Males who {dentified
themselves as Police Qfficers. They hstructad them fo lie down and they cooperated
with thern. Few minutes later there were many Gars of Police Officars In civillan clothes
and fhey started saarcliing them. He will further state that they were assaulted and the
police aiso took 1RB00-00 which wes i hls pocket, There was another police offlcer
wearing Cowboy hat reading hames o the paper and asiing them whether they knew
the names of such paople. He wil state further that he saw General Siblya coming out

of a black BMW and gave instruction that they should be taken to Orlando SAPS.

Bonganl Henry Yends: He wll state that he Is & mermber of {he South African Polics
Services attached to Clime Intelligence. Duing October 2010 he was nominated to be
4 member of Task Team called Tactical Operafions Management Section (TOMS)
which was led by Genral Siblya. On 2010/11/05 he raceived a call from WIO Makoe
of DPCI In Gauteng who wes also part of TOMS informing him that General Sibiya
wanted them lo meet in order to 100k for four suspects who are wanted n connection
with the murder of police Colons! In Zimbabwe, He then went to Fourways Shopping
Center with ConstablaDesmorid Campbell who was alse part of TOMS to meet with
WO Makoe. On thelr arlval at the Shopping Center W/O Makoe also introduced two
ZImbabwean police to-them, He wil further state that he was informed by W/O Makoe
that the two officers came through the offics of General Dramat, At that time General
Siblya was seated [ a:navy biue BMW and he could not go and greet him. They went
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to Diepsloot together wiih Captain Maluleke {also known as Cowboy), WIO Jawuke
and Gonstable Leburu Redebe to Idenify the house of the suspects.

Captain Malulske came back and Informed then that he left the wo officers ohsetving
the movements of the suspects af fheir residence. On thelr arrival at the suspeot's
plece of residence, Captain Maluleke searched the suspects and conflscated thelr
passporis. There were; four men who were lylng on the ground and the two

Zimbabwean police sald that the four men are wanted In connection with murder of &
Zimbabwean police Colonel in Bulawayo, The sugpects wera taken to Orlando and
detalned as illegal immigrants. On 23/11/2010 he was briefed by WIQ Makoe that the
two suspacts who were-arrested were subsaquently kiled In Zimbabwe. He will further
state that the suspect F-%richard Chuma was detained in Alexandra Police statlon. He
will further state thet Captaln Maluleke was reporting directly to General Siblya and

whenever torfura of the suspects was to be carried out, he condoned it.

Nelson Ndlove: He will stata that on 05/11/2010 at 20h00 he was at his younger
brother's reskiential place in Diepsloot when he was approached by two Black Males
who Identified themselves as Police Officers. They ordered them to fie down and then
started to assautt hem. He Identitied one of the Pallce Offlcer by the nickname Leburu.
After thelr arrest the Pojlce Officers argued about where they should detaln them and
one of them suggestad Randburg. General Siblya gave the hstruction that they must
bo detalned at OandolSAPS. They were then taken to Orlando SAPS but Shepard
Chuma and Witness weht with fhe police to show them where John stays.

Potros Jawule: He will state that during October 2010 he was nominated to ke part
of @ Task Team Called ‘TOMS" In Gauteng Province and that the team operated undet
fhe command of General Siblya. On 2010/11/05 in the avening he received a call from
WIO Makoe that thelr Gommander Gen, Sibiya wanted all TOMS members to mest in
Fourways because thefe was a Golonel who was murdered. He wili state that he
coliectad W/O Ndobe and rushed to Fourways where fhay met with other members,

He wil state that W/OMakoe Instructed him to joln Captain Cowboy Maluleke and
Constable Lebury Radbbe to identlfy the suspeots address, On thelr anival at the
dentified houss they folind a car standing outside but there was ho one tnside the car,
He will state that fourimen came to the vehlcle and that {hey arrested them and
detaned them at Orlando Police Statlon as llegal fmmigrants but not the Zimbabwe
murder case as indicatdd &t the beginning of the tracing process,

He will further state that on 2010/11/23 the second operation was arranged and that he
got a call from WIO Makoe that their Commeander Ganeral Stblya wanted them to meet
at Diepsioot Shoprite, General Slbiya was present In the second operation, They went

“to Diepsioot where an Aflcan Male Pritchard Chuma was found and arrested for
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murder of the Colonel In Zimbabwe.

Desmond Campbell: Ho wil state that on 2010/11/05 General Sibiya arranged with

WIO Makoe to call them for operation at Diapsioot for tracing wanted suspects ina
murder case where a Colonel was killed. He received a call from Consteble Radsbe
that thay have already arrested the suspects,
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Ha will further slate thatthe suspscts were assaulted sihce he heard screams but dld
not take part In the assalilt of the suspects. The suspects wers aested In conneation
with a murder of the pollce Colonel in Zimbabwe, He will state that the four suspects
were then detained at Orlando Polics Station as lllegal Immligrants and not on the
Zimbabwe Murder cas§ of the Colonsl, On 22/11/2010 und the early hours of
93/11/2010 Prichard Chiima was arrested and detained in Alexandra. He never saw
General Sibiya being In\jolved in the operafion but that there wes a person who was
always seated In the black tnted BMW and W/O Makoe refarred to the person as
General Siblya, :

Alfrad Nedobe: He will state that during October 2010 he was nominated to be part of

3

Task Team called "TOMS" in Gauteng Province headed by General Shhiya, On
2010/11/05 Gen, Slbiyg arranged with WIO- Makoe fo call them for operation at
Diepslact for racing wanted suspects fn @ murder case where a Colonel was killed, He
was not aware that the suspects that they were tracing were needed In a Zimbabwe
case. He recelved a calt from Constabls Radehe that they have already arrested the
suspects, :

The suspacts were assaiited by General Siblya, Captain Cowboy and W/O Makoe, He
will state that the four suspects were then detalned af Orlando Police Statlon as illegal

immigrants but not on the Zimbabwe murder case of the murdered Colonel,

Andrew Mark Sampsoh: He wil state that he is a White Male self employed as &
Project Manager of Hotse Constructions. He knew Maghawe Sibanda as & sub-
contrastor on his building sltes. He will state that Mr, Sibanda vanished for a week and
resutfaced again, He wis informed by Mr. Sibanda that his disappearance was as
rasult of his arrest in corinection with the alleged murder of a Zimbabwean Colonel, He
was taken to Belt Bridge. hut released along the way and he had to find hls way back
hacause he did not have monay and his celt phone was conflscated by the police, He
will state that he was redquested by Mr, Sibanda to call the said pollce Gaptain for his
call phone, He called the police Captaln arid he conflrmed that the cell phone will be
retumed, He does not knpw whether such phone was finally returned to Mr, Sthanda.

Sibonglle Mpofi: She will state that she Is a nelghbor of the deceased Johnsen
Nyoni, She will state that she withassed a group of unknown Pollcemen agsaulting the
deceasad Who was lying{down on {ha furrow of running water as it was raining. She wil
state that the deceased was assaulted by means of baing kicked with booted faet, She
wil state that she cannot recall the exact date but It was during January 2011.8he wil
state that the deceased Wwas also pepper sprayed on his face and that he was having

bloodled mucous coming, out of his nostils.

She will state (hat she was standing at the distance of about 20 meters when she
wlinessed the Incldent and that It was still [n the morning around 10:00. She will state
that sho hever saw whal happened Inside the shack. She will state that she [eamt that
the deceased was indeed murdered after a month from his younger brother, She wil
state that she may not be able to identify them if she can see them again.

Reasons Mhlawumbs Sibanda: He wil sate thet on November 2010, on the date in
which he cannot remember the date he visited his ex-ghlfriend Btightriess Nka Noube
who was staying with hig distant slister Rachiel Noube. He slept over and In the middle
of the night he was woken up by the pollce looking for John the boyfrlend of Rachal. He

i ooy o TP g T e 0 TS ol N e g o R i 4 Sena Ty P
832 : b e e e e e

Page

M [




\ | Y6-HIK-SUP-284

i

was assaulted by a pollde whom he canfot identlfy, since It was in the dark, There was
anothar Police Officer Who was flashlng a cefiphane on thelr faces trying to Identify
thom. He will further stata that John was not fhere and they were freed when they
Indicated to the police that none of them was John. ‘

K‘)g f Rachel Neube: She wi[ﬂ state that she Is the wife of the deceasad John Nyonl, It was
on 2611412047 at 10h00; when she was In hier shack with her husband Johnson Nyont
when police arrived andistarted assaulting him, The pollce enfered the shack and sald
that they were looking for a firearm which they alleged that her hushand used to kil a
pollceman In Zimbabwd, There were five (5) police vehicles, and her hushand was
taken away by the policg and thal was the |ast time she saw him. In February 2011 she
recaived a cal from Blkinls Nyont, the brother of the deceased that Johnson Nyoni has
died. i

D ]/\1 ¢~ Brightness Nka Neube she will stale that she ls {he sister-in —law of the late Johnson
o Nyonl, On the 5% or 60 of November while she was asleap she was woken up by the
S police who pretended tor be Johnsan Nyoni and later changed to indicate that they are

in fact Pollce Officers, She will further state ihat she was assaulted by the pofice who
were looking for Johnsoh Nyont. The pollce freed them after they realized that Johnson
was hot amongst them: She leamed later that Johngon Nyonl was murdered by the
police In Zimbabwe. | '

}f) 2. ¢ Madala Bhekisisa_Nyonl: He wil state that he Is the biother of lafe Johnson Nyoni

“ and on 01 March 201the telephonically contacted hs brother i law Orbed Ndiovu

fom Bulawayo In Zimbabwe who informad him that hls brother Johnson Nyoni Is late

and was found at Central Mortuary in Bulawayo, He wil further state that he then went

to Bulawayo in Zimbabwe and at the mortuary he found the body of his brother, The

body of Johnsoh Nyontihad a bullet wound on the collar (neck) just above the chest

and it exited at the bao[_(. Thers was an information note attached to the hody stating

that Johnson Nyoni was involved in the crossfire at Gwanda in Zimbabwe, He will

further state that he attepded Johnson Nyont's funeral which was held at Tsholotsho In
Zimbabwe. Y

A

-~ 42  STATEVENTS OF MENIBERS AT ORLANDO POLIGE STATION

The following statemeri;[s were obtained from members of SAPS based at Orlando
ﬁ?“ ,  polies station who are witnesses In the case.

‘\S’ ’ {!’\(V[ Brigadier Mhokozelwa Zangwa: Ho will state that he Is a Staflon Commander of
-'f_\ Orlando Police Stallon. He became aware of the allegation of deportation of
|.an Zimbabwean forelgn Naflonals n 2012, He will state that as parl of his own
invastigation he perused the reglsters to check i there were Indeed Zimbabwean
nationals detained at Orlando Police Station. According to OB 279/11/2010 the sald
Foreign Nationals wers arrested by Captain M L Maluleke. He also discovered tha the
Foreign Nationals wero detained untl 08/11/2010. The procedure Is that when a
person ls arrested andig s suspected to be flogal Immigrant, Home Affalr officlal I8
called 1o verify the status of the porson hefore he or she fs taken to Lindela for
deportatlon, He does net know why the procedure was not followed by the police I this
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case. He Wi[[ further staté[ that

Forelgn Nationals to BelthrIdge.

mgw Thomas_Pixane Set‘agéme:

06/11/2010 Captain Maluleke came to the holding cells with four forelgn national
namely Dumisan! Witnegs Ndeya, Nelson Nellovu, Maghabane Sibanda and Shepard
Chuma, The four Forelgn Nationals were registered on the OB and cell reglster, He wil
state that It was for the st time for him to experience a sltuation where & member of
DPCI arast and detaln aiperson for belng an legal immigrant.

{\27) Padile Abrina Papa; She wil

incident she was still a tralnee. On 2010/11/08 at 05h46 she reported on duty and she
was posted at the cells, On the same day she was tagked by W/O Marule to wilte the
Occurrence Book, She made entries as directed and not as she observed because she

was a Tralhee,

| Y6-HIK-SU'P-28§.)

GCaptaln Maluleke confirmed that he Indsed took the sald

He is a member of SAPS stafioned at Otlando. On

stato that she Is a Constable and that during the fime of

43 STATEMENTS OF HOME AFFAIRS OFFICIALS

@ 34 Nolwandis Qaba: She Wl ta

ta that sho Is a Dirsctor responsible for Depertation. She

will further stats that the Incldent that took place In 2010 cecured befors she Jolned the

t

department but upon being Informed of the facts of the case by her juniors, she
realized that members ¢f e SAPS did not comply with the procedure when they

deported the four Zimbahwean Forelgn Nationls, She stated that & member of SAPS

i3 not allowed to deport any
person suspacted fo be Illegal
the High Commissioner or the

persan without the involvement of Home Affalrs. The
forelgner must ba verifled by the immigration Officer and
Embasay must conflrm that such person is thelr cltizen,

m&g’Petér Ndwandwe; He wil state that he is an Assistant Director with the Department of
Home affairs In Sowefo. He sterted knowing about the Incident Involving four

' Zimbabwean Foreign Nationals In 2012 when he was contacted by Mr. M Matthews
who 1s a Chlef Directol at thelr Head Office. He will further state that the four
Zimbabwean hatlonais Were not supposad o be deported hecause from 20/09/2010 to
31/12/2010 there was DZP which ls Dispensation for Zimbabwean Project Initiated by

the Minister to aliow all Zimbabweans without legal documents fo stay in the country for

90 days In order to apply for

' lagal documents. Thera is no Zimbabwean who was

supposed to be deported: on the basis of llegal documenls during that perlod,

He will also further stat? that In 2012, few days after recelving a call from Mr. M
Matthews a Police Offlosr by the name of Maluleke visited hls office and showed him

Home Affalrs doctiments with

signalure and asked him whether he could Identify any

signature on the documents, He fold Mr. Maluleke that the slgnature does not belong to
any of his people, The documents were coples and Mr. Maluleke left in a hurry without

showing him the documents In

full.

He will further state thai no police officer ls allowed to deport any person and any
person suspected to be an llega forelgner must be screan by immigration Offcer.

Job Jackson: He will state that he Is an Acting Depuly Direct responsible for the day

§ Job Jackson

fo day running of Lindela Holding facliity. In his statsment he outiined the process

SeEret

T T e T e e e e PR e e i L




Y6-HIK-SUP-299

ivolved in the deportaion of & person from Lindela. to will further state that the
Ineldant took place before he was transferred to Lindela.

iﬁ:] 3 ﬁ Potiswa Skosana; She:wll state that she Is an Immigration Officer Station af Sowslo,
Sho will urther state thiat the form Wartant of Dotention of egal Forelgner (BI-1725)
was discontinued in 2008 and that the Noffication of Deportation Form must be
accompanied by the ﬂn%'erpﬂnts. She will further state that in all cases poltce call hem
to screen the llegal forelgners hefore stich persons are taken fo IIndela.
_ 2 _

}’A f’)(} Johannes Lodewlc!cus% %mﬁﬁ\l‘%tate hat he I8 a Deputy Director n the Department of
Fome Affairs at Soweto] He confirmed that the number on the Detention Warrant and
Notification of Deportation form provided hy the police does not belong to any Home
Affalrs offlclal In Soweto; :

o J457  Richard Potor Elberg: Ho state that he Is an Immigration Offlcer based et Beit Bridge.
c He will further state that when SAPS Bring an Megal foreigner &t Port of Entry they
{- must hand In a Body Receipt form and not the Detention Wartant. The Warrant of

Detentlon is not a depoifation doournent and must not be produced or stamped at Port
of Entry, :
He will dismiss the allagation fhat the stamp ugad on the documents clalmed to be
Hore Affairs documents by the police Is a deportation stamp.

\ij? Kobela Margret Mohlz{!jio: ahe will state that she s an Immigration Officer based at
Beit Bridge and she hag been a sustodian of Stamp 20 since 2010. She had been in
control of stamp 20 andiwhen she s Aot In the office the stamp would be lodked In the

aafa. Sha Is the only petson i nossession of the key. She will state that on the 74 and
gt of November 2010 ghe was off duty and the stamp was lockad in the safe. She
does not know how stamp 20 appears of the documents which the police clalm to be
deportation papers bacguse on the day in which the docurnents were stamped she was

off duty and the stamp Was locked In the safe.

L A4  STATEMENTS OF MEMBERS OF SAPS IN LIlIPOPO
: i /L)J” f Ndanduleni Richard fhadlionga: He will stale that he is a Police Offlcer in the South

77 African Police Service Rolding a rank of Liettenant Colonel stafloned at Thohoyandou
04 {7 8APS as a Commandet of Crime Prevention,
He will further state fheft the statement is addilonal o the statement he signed with a
member of the Hawks flom Pretoria, He wants to olarlfy certaln lssties pertalning to his
provious statement. '
Bafore he was fransferred 0 Thohoyandou SAPS, ho was working af Bell Brldge
Police Statloh as a Commander. His dutles Included Crlme Prevention, ftaison with the
Immigration Offlcials and other pofice officlats from other stations.
in 2010, two weeks before the 8th November, there was a convoy of vehicles from
Zimbabwe sntering info South Aftica. As he was suspiclous, he approached them, The
convoy Was approaching the Immigration Offices. When he approached them, one of
them introdused himself to him as the feadsr of the group and he fold him that he Is
Superintendent Neube from the Homiclde Unitin Harare. He then requested him if they
could not find a place 1 sit down and discuss,
Superintendent Neube fold him that he was going to Pretoria fo mest General Dramat,
He sald to him that maybe he knew about the Chief Superintendent who had been
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murdered, He sald that the suspects were In Gauteng and he had organized with
General Dramat to asslst theim in tracing the suspects.

He will state that he told Superinfendent Neube that he has to verlfy with his senfors
about the arrangements. He was given a number of General Dramat by
Superintendent Noube. He called Colonel Radzilani to verify the information but she
requested that he should call Brigadler Makushu who was a Provincial Head Protection
and Securlty Services. He then callad him on His cell phone and explalned to him that
there are police from Zimbabwe who aie ntending to have a mesting with General
Dramat. Brigadier Makushu fold him that he was not aware of the vislt but If the people
are saylng that they are going to meet the General, he should call General Dramat
dirgcfly, He phoned Getiral Pramat on his celf phone and he responded by saylng
that he Is aware of the Zimbahwean pollee and he must let them comes.

For the petlod of two weeks, he never heard anything from Superintendent Neube and
his group. After two weeks he recelved a call from Superintendesnt Noube who told him
that he was in town and he wanted to say goadbye. He went {o town and met with
them in front of Tops botfle store, They bought liquor and they left to the border. He did
not escort them; they went o the horder and crossed to Zimbabwe. They did not
discuss anything about the operation they had In Gauteng with General Dramat,

The following day after the departure of Zimbabwean pollce, he recelved a call from
Captain Maluleke who Is also known as “Cowboy'. It was on 08 November 2010
between 16 and 17.00, when he called and Introduced himself as Cowboy and | asked
as fo who Is Cowhoy. Heé said that he I3 a Captain Maluleke and was with him at Paarl
fn Cape Town In 2008, :When he said that he Is Captain Maluleke, he rememberad
very well who he was, C'%ptain Maluleke asked him where he was, and he sald he had
alraady orossed the checkpoint. He was told fo stop and walt for him, After thirty
minutes he arrived and was driving a Sedan which he thinks Is a BMW. He was with a
male person who was seated on the front passenger seat. He then entered into the
yehicle after the passenger had moved to the back seat,

While he was on the front passenger seat heading to tha border gate, he told him that
the Zimbabwean police whom he assisted some waeks hack were looking for suspects
in connaction with the daath of polica chief In Zimbhabwe, and now they have found
them. He told him that he was sent hy his big bosses to asslst In depoiting them
hacause the country does not have extradition agreement with Zimbabwe. He said that
since the Zimbabwe pollde entered the country there had been busy trying to trace the
suspect, :

While they were driving; he reallzed that there were other BMW cars which were
following them and he knew that It was a convoy. Caplain Maluleke told him that
suspaots are In the vehlcle behind them. He said that that there are two suspects and
the third one is still hot yet found. He will further stata that he never stopped anywhere
at the border and no documents were stamped for the purpose of deportation,

When they arrived at the Zimbabwean side the vehicl stopped and Immediately all the
vehiclas were surrounded by Zimbabwean police, They then pulled the suspects from
the back seat of the vehicle behind them. He knew that they were Polics Officers
because he had been working at the border for a long time and he knew them, He
even saw the vehicles fhat crossed two weeks ago when Superintendent Noube
entered the country,

Thereafter one of the Zintbabwean police came and thanked them and said that they
must not use the other gate but use the one they used when they entered,

Captain Malulske told him that what happenaed s top secret and people must not know
aboutit, ;
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In 2012 of which he cannot remember the month and date, Captain Maluleke phoned
and told him that thete ls a person from Head Office who will be coming for
investigation and that hé must cooperate with him. :
Later & person carme fo: Thohoyandou and he had a draft statemeant. He was told that
there is a problem with: the operation which was once done by the Hawks and they
would like his statement to be in a parficular format. He told him that the statement Is
for covetlng up and the parlament has some fssues ebout the operation. He will further
stalo that he read the statement and realize that It was to close the gaps and not a true
reflection of what happehed.

Brigadior Joseph Malushu: He will state that in 2010 he was the Head of Securily
and Protection Services responsible for eight Borders of which one of them Is Beit
Bridge. He will further state that Colone! Madilonga was. one of his team members
posted at Beft Bridge reporting undar Colons! Radzilan], He remembers recelving a call
from Colonel Madilonga in 2010 requesting permission to alfow Zimbahwean Police
who were golng to see:Major General Dramat. He then Instructed him to call General
Drarat directly hecause he did not want to be Involved In the operation which he was
not previously Informed about. He will further state that it was the fast fime he spoke to
Colonel Madilonga abot the Zimbabwean Police,

%M Colonel Dovhani Sharon Radzilant; She will state that in 2010 she was the direct
f,f?) & Q‘ suparvisar of Colonel Madilonga at the Belt Bridge Port of entry, She will further state
that In 2010 Colonel Madllonga informed her about the Zimbabwean Police who were
about to enter the colntry to see Malor General Dramat, She cannot remember
whether he Informad har telephonically or he came to her office. She will further state

that she told Golonel Madtlonga to speek with Brigadier Makushu about the issue.

A5  STATEMENTS OF TOMS MEMBERS IN GAUTENG WHO PARTICIPATED IN THE
OPERATION. '

o Lt Col Nesthling: He stated that he ls a member of South Afrlcan Pollce Services
b : statloned at the Direstorate of Prioiity Crimes, Provinglal Office In Gauteng. In
A November 2010 of which he cannot remember the exact date, he recelved a request
from Captain Maluleke;to assist In arresting a suspect In the Fourways area, He met
with Captain Maluleke-at Diepsloot who then led him to the spot where the suspect
was, Captaln Malulekel walked towards him and briefed him, informing him that he is
investigating & case of murder of a Zimbabwean pallce officer.

Mo did not ask any question because he knew Captain Maluleke to be working for
"Oross Border Desk¢ 6t the Head Office of the Hawks. He also did not ask question
because he knew that Captain Maluleke was representing the Head Office. He
conslders himself to be less knowledgeable in Cross Rorder crimes than Captain
Malulske. Me discussatl the tactical approach of the operation wlth his team slnce he
consldered the operafion fo be high risk. He posttioned himself at the back of the
vehicle convoy down 4 very narrow alley leading to an informal structure. There were
three Police Offlcers whom later he discovered that they were Zimbabwean police.
They were dressed in neat trousets, coliar shirls and sults jackets,

After 16 minutes his mambers came out and Informed him that they found the intended
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and stopped at the shoiaplng conter. Captaln Maluleke informed him that they. aiso
have to arrest other suspects in Soweto, He was Informed the next day that other two
suspacts were also armested.

He also remember raceling a call from Captain Malujeke requesting escort of high tisk
suspeots fo Muslna gincd he had to harid them over to ZImbabwean Authorlties. He did
provide a team fo escortihe suspects, He believes he must have reported such arrests
to Major General Siblya.

fﬂéﬁ;}(}aptaln Arnold Boonsira: He wil state that n November 2010 {a date and tme of

which he cannot remember) he was requested by L4 Col Neethling to assist In tracing

the suspects who were. wanted by Captain Maluleke. He went to Diepsloot shopping
Centre and walted for e members involved In the aperation to come and feteh him,
They came I a convoy and he followad. It was at night and he cannot remember the
exact time. He approached Lt Col Maluleke known as Cowhoy fo provide him with the
case number or referenee aumber, He gave him a reference number from fhe file he
was holding, He also told him that the suspects were wanted In gonnection with murder
of a Police Colone! In Zimbabwe. He also mentioned that the police Colohel was kiled
during the Shoprite robbgry, He does not remember precisely whether he said Shoprite
robbery took place in Zitbabwe or South Aftioa.

The operation moved to,“gSoweto but he did not see people who were arvested, Ha did
not witness any assaultibecause ha was not near the operation. He Just heard Lt Gol
Maluleke saylng that hewil detaln the suapects in Soweto,

Sy, ‘Warrant Offier PJD Selepe: He wil stato that he Is employed hy DPCl In Gauteng on

a rank of a Watrant Offiéer. In Novamber 2010 of which hie cannol rerember the exact
date he received a call érom his Commander Lt Col Neethling requesting him to assisl
Gaptain Maluleke In gscorting & suspect. He fold hin that Captaln Maluleke wil provide
detalls of the trip. :

U then called Gaptain Maluleke who confirmad that he needed assistance fo transport
a suspect to Musina, He requested him to use his vehicle because It had a blue light,
He was In possession of BMW 330 wlth registvation number TJHB88 GP. He cannot
remamber the details of the tilp but he remsmbers arranging with Captain Maluleke to
meet at Alexandra Police Station on 23/11/2010 as recorded in the Ocourrence Book to
hook out the sald suspect, Captain Maluleke arfived and was ditving a Nissan Hard
body Double Gab.

Captaln Maluleke told e offfcer at the Service Centre the name of the suspect and the
suspact by the name of Prichard Chuma was brought to him. Ceptain Maluleke
handouffed the suspect and fook him 1o the BMW, He then drove the vehlcle heihg
escorted by Captain Maluleke, He dld not know what the suspect was wanted for and
fhat he was lust carrying out the raquest of his commandst. He was fold by Captaln
Maluleke that the suspected shouldl b taken to Slivetten Pollce station, He drove the
suspect to Sliverton where he was hooked In the cells. He doas not remermber whether
he booked the suspect himseif of Captaln Maluleke did it Aftor hooking the suspect
Captain Maluleke told him that on 2414172010 he must asslst In gscorting the suspect
fo Musina, ‘-
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On 24/11/2010 he went fo Sliverton DPCI's office as directed telephonlically by Captain
Maluleke, Whan he arived the following day, he discovered that the suspect he
transported the previous day was no longer In the cells In Sliverton Police Station but
with Captaln Maluleke. 1He was then brought to his vehicle and after he sat down,
Captain Maluleke placed Iron legs on him. They then drove to Musina while Captain
Maluleke was pmvldmg; escort, Captal Maluleke was in the company of a female
parson not known to hlmﬁ

On arrival at Musina Captaln Malufeke slgnaled using the head fights that they have fo
proceed strafght to the bbrder He then procesded to the border and when they arrived,
they found the entry gatd having a long queus. He used the exit gate as entrance gate.
The pollce stopped ther before they proceeded any further but when he put the blue
light of his vehicle on, thiey gave way. He stopped in front of the police statlon at Beit
Bridge and Captain Maluleke came over o his car, released lron legs from the suspsct
and headed to the Community Service Centre, He then went back and slept over In
Polokwane.

STATENIENT.S OF TfijT MEMBERS WHO ASSISTED IN THE ARREST OF

Secl et

JOHNSON NYONI, 4

Avhashoni Desmond Takafanl He Is employaed by the South African Police Services
In Gauteng stationed at: ’Johannesburg Central Police station under the TRT unit, On
2011/01112 at 11h00 i} the morming he was on duty fn & full uniform posted at
Diepsloot for Crime Preven’non purpose. While busy with his duties with other members
of TRT unit from Johannesburg Central, they received a request from members of the
Hawks (DPCI) TOMS who were at Diepsloot 8APS to provide backup In the arrest of
wanted suspect. When they arved at Diepsioot SAPS, he declded to remain outside
while others were briefed Inside the station. From the station the vehicles proceeded fo
the Squatter Camp. Along the way his co-workers Informad him that there was a
suspect who was belng traced at the Squatter Camp,

When they airived at thetplace whare the suspect was, he remained inslde the vehicle
hecause It was raining ahd he did not have a rein coat, He saw the suspsct when they
brought him to the vehidle, After members of the Hawks and Crime Intsliigence who
were unknown to him anfssted the suspect, they were requested to escort the suspect
to Silverton DPC offices, They escotted the suspect and at Sliverton DPCI offices he
saw Captain Maluleke who was wearlng a Cowboy hat with two unknown Afican
malss who were fraveliihg in a white BMW with Zimbabwean reglstration numbers,
Captain Maluleke further'sald that they wete Zimbabwean police who came to take the
suspact, referting to the suspect whom they had Just arrested at Diepsloot.

While they were with the suspect, he told them that some weeks back hs was |n
Zimbabwe attending a funeral of some of the people he committed crime with and also
knew they were after him. He was tefing them when Caplain Maluleke and
Zlmbabwean pollce wele iInsida the offices,

They were requested fo @ake tha suspact to Pretorla Moot SAPS for defention, Before
they went to Pratotla Mogt SAPS, photos of all members Invelved in the operatlon were
taken, When they arrivet] at Pretorla Moot Polices stafion, Captain Malulske detained
the suspact and they then knocked off




Johanngs Mpatl Moatshi: He wil state that In January 2011 he was on duly posted at
Diepsloot as & result of:xenophoblc violence prevalent af the fime. At 13000 on that
patioular day, he recelved a call via two ways radio from his gommander to go
Diapsloat police station, When he arived with his colleagues he found the commander
of Diepsloot Police statigh who Introducad them to Captaln Maluleke who was with two
males persons and a femalo. The two male persons and a female were infroduced as
members of Gtime Intelllgence, Captain Maluleke informed them that there is a person
who has committed serious cases In Zimbabwe and he is very dangerous, Captain
Maluleke further seid that the suspect was with the informer and had to be arrested, He
wil further state that they went Into Diepsloot where the suspect and the informer were
pointad out. After the arrest of the suspect they went to a certaln shack where
members of Ciime Intellgence conducted a search but nothing was found. They were
told by Captain Maluleke to transport the suspect to DPCI offlces in Sliverton. At
Siverton Captain Maluleke requested them to hook the suspect at Moot Police with the
mstruction that no visitor Is allowed for the suspect, He cannot remembet the name of
the suspect but he remembers taking photos with the officers from Zimbabwe,

Sello John Phaswané: Mis statement coltoborates that of Avhashonl Desmond
Takalar in all material gspects,

Tshatoa Jacoh Soletela; His staterent corroborates that of Avhashoni Desmond
Takalanl and that of Sellp John Phaswana In all matetial aspects.

Matsobane Silas Mo!f&aﬂo: His statement corroborates that of Avhashoni Desmond

- Takalan and that of Sello John Phaswana as well that of Tshatoa Jacoh Seletela.

Secret

STATEMENTS OF CRIME INTELLIGENCE WMEMBERS WHO TRACED AND
ARRESTED GORDON DUBE AND JOHNSON NYORNL,

1} i
Plantinah Mokgobe: She will state that she is employed by the South African Police
Sarvices statloned at Crime Intelllgence in Preforla with a rank of Constable, On
12/01/2011 while In the office they recalved Information from thelr Contact/informer and
he tipped them about a crlme that was going to take place at Diepsloot.
They then proceeded there with a backup of members from lvory Park Police Statlon
where they effectd the:arest of Gordon Dube at Diepsloot, ,
In January 2011 they teceived Information from CIAG at Wierdeburg regarding the
wanted suspect John Nyonl. The person they lialsad with at CIAG was Constable
Sombhane who also gave them the number of Captaln Maluleke. She also spoke to
Malulake over the phone whils they were thare. They then drove to the Hawks offices
to meet with Captaln Maluleke who told them that the suspect has murdered a police
officer In Zimbabwe. :

They then tasked thelt Contact/Informer to look for the suspect, who did and the
suspect was arrested, After the arrest of John Nyoni, they all proceated to the Hawks
offices where they gattiered together for a photo shaof. Captain Maluleke exchanged
the taking of photos with the Zimbabwean police. The photo of the suspect was also
taken and the exhibit which Is a firearm was also photographed, Aiter the photo shoot
she went to the shop, but when she came back she was told that General Dramat was
with Colonel Mcintosh and he had just addressed the people in her absence. She felt
. I
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that she missed out on the gpeech of General Dramat but her colleagues told her that
he was just congratulatiig them for a Job well done.

Supstintendent Neube from Zimbabwe who was wearing black shirt and spectacies
told us that he will be sanding us letters of congratulatlon from Zimbabwe. She stll
racalls that later they ware called by Brlgadier Britz from Crime Intelligence Provinclal
office, and he showed them an appreciation letler from “imbabwsan govarament. He
told them that they would be cafled by Provinclal Commissioner Mzwandlle Petros to
maet with them as & result of thelr good work. She dees not know what happened fo

John Nyoni theveefter.

A Emmanuel Dinizuly Mhasibe: His statament corroborates that of Platinah Mokgobu In
all materlal aspacts. He wil state further that shorlly after the photos were taken, he
saw General Dramat of fhe Hawke. General Dramat was with the spokesperson of the

Hawks known to him @8 Colonel Metntosh Polslo. They then gathered together and
Captain Meluigke Introdiiced Gensral Dramat and the spokesperson. General Dramat
addressed and thanked:them for arresting the suspact. General Dramat warned fhem
not tell anyone about the operafion we had Just done.

After he sald that he left and Captain Maluleke told us that he was organizing a
colebration braal, Whilg they were busy enjoying fhemaetves, a lady working at the
Hawks offices with Captain Maluleke came and Joined them. She wanted the meat to
take hoime becauss thére was foo mueh maat. She was requested o download the
photos from the camaraiby Captaln Meluleke,

He will state further that he fhen decided to follow her 1o the offics. When she
downloaded the photos he requested her 10 print the photos for hirn. She agreed and
printad many photos which he ook home and stlll have them aven now,

7 Mr M Mngwenya; He will state that he is a momber of Grime Inteligence and he was
involved In the operation thal traced and arrested Godl Dube. He will further state that
on 260112011 he was called by hls colleagues o attend @ braal at Silverion Hawks.

When he arrived he participated In photo shoot and they wete addressed and
gongratulated by Geheral Dramat for the arrast of Johnson Nyoni,

Whedle Bte
STATEMENTS OF DIEPSLOOT 8A 3 MEMBERS REGARDING GORDON DUBE

o Avhase Witness Rambuda: He wib state that In January 2011 he was working
PP Diepslootas a Detective. There wers three suspacts who were arrested after they were
ivolved In the shooting Incident with the police, They racovered firearm which was
booked Into SAPS 13 and recelved exhibit number SAPS 13/31/2011, He was Involved
In the charging of the suspects and they were attending cout at Altridgevilie,
After some few days hewrecelved a call from Captaln Maluleke of the Hawks asking him
to go fo Ballistle Pretoria and collect the firearm &3 he had already made arrangement
with them. He collected: the firearm and handed it Captaln Maluleke. Captain Maluloke
told him that he has a case he ls Iwvestigation against one of the suspects. He
informed him that the flrearm helongs to Zimbabwe. He typed a letter & letter on his
gomptiter acknowledglig the firearm hut he does hof remember where he put the
letter, E
He will further state thet Captain Malulake told him that he had made an arrangement
with the prosscutor at Attridgeville to withdrew the case so that he could be abls fo
transport the suspect and the firoarm to Zimbabwe. .
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[saac Diamink: Ho will state that in January 9014 docke! Diepsloot Cas 03/01/2011
was asslgned to him fot furthet: Investigation. The dacket had three suspect arrested
for possession of unficetised firearm and ammunition. The names of the slispects were
Menzl Dubs, God Dubgjand Sidingumuriz} Dumani, He raceived a call from “Cowboy"
Maluloke of the Hawksito hand the Case doclots Diepsloot Cas 93/01/2011 to his
office tn Sliverton, He sald the docket had fo be investigated together with other
dockets whereln God Dibe is a suspect, He further sald that the fireerm which s an
exhibit i his docket was used to kil a senior officer In Zimbabwe, Captain Maluleke
took the docket and gave them acknowledgement of recelpt.

Ha will further state that; Captain Cowboy In ffie presence of Constable Rambuda told
him that he wiil facliitate, the release of the suspect from prison and he will talk to the
Prosecufor to wilhdraw the case. After sometimas seeing that the docket was under his
name, he opened & dupjicate and sent it fo the prosecutor, The prosacutor declded to

decline to prosacute and the duplicate docket was flled.

Loan Meyer; He will stafe that he was investigating several cases whereln Godi Dube
was @ suspect, The cask were as tollows, Wierdabrag CAS 531/12/2010, Wiardabrug
CAS 220/02/2010, Wierdabrug GAS 147/1412010, Wisrdabrug CAS 1022122010,
Wiardabrug CAS 310/10/2010 and Diepsloot 93012011, He was Informed by Captain
Maluleke from the Haiwks that sugpect Alfred Godl Dube was also wanted In
7imbhabwe, According toiMaluleke he was also wanted for murder es per Bulawayo CR
438/09/2010. He wil further state fhat he booked out suspect God! Dube and handed
him fo Captain Maluleke. Captain Maluleke informed him that suspect Gordon Dube

will be handed over to thb Zimbabwean government through Immigration channels,

Sindy Dalsy Doreus Sombhane: She wil state fhat during 2010 and 2011 she was
hased at Wierdabrug attached to Crime Intelligence unit, During 2010 she dave
Constable Rikhofso @ lfst of wanted suspects In Wierdabrug, She also met Captain
Maluleke at Wiardehrug: who told her that he Is locking for a suspect known &s Godl
Dubs. She contacted Canstable Rikotso and Informed hir that Cpatein Melukele was
ot Wierdabrug Inquiting about Godl Dube. She gave him the contact numbetrs of
Captain Maluleke.

She will furfner state that on the 1410112011 she saw the name of Godi Dube on the
cell Register and decided to call Constable Rikotso, Constatble Rikotso confirmed that
ha arrested Godl Dube; the previous night (11/01/2011), She went to the cells and
interviewed Godi Dube Who sald he would get a lawyer because the police assaulted
him. :

DOGUMENTARY EVIDI_%.NGE ACQUIRED FROM YARIOUS POLICE STATIONS

EXTRACTS FROM OC@URRENCE BOOKS 8 SAPS 14 REGISTERS

The Investigation at Offando Police Station uncovered the following;:

Y6-HIK-SUP-29

7




B

Y6-HIK-SUP-248

spectfic reforonce to OB 276 to 278 The enles made from 04010 of 06/11/2010 o
12100 of the 08/11/2010 confirms that Captaln M L Maluleke of the DPCI with force
number 0622729518 anrested Dumisan Witness Ndeya, Nalson Ndiovu, Maghabane

gjbanda and Shepard Ghuma,

SAPS 14 The cell register dated 2040411/05 fo 2010/11/08 Indicates that the following
suspects were charge‘?‘ and detained, Durisant Witness Ndeya, Nelson Ndiovu,
Machabane Sibanda, Shiepard Chuma. The reason for detention of the suspeots as per
register Ia stated as "egal Immigrants’ Tha enfry was made’ by Sergeant Thomas

Pixane Setage who also;later confimad this In-a swom statement,

The Investgation atA-ﬁexandra Police Station uncovered e following;

OB entry 22(1110: Tﬁe eniry made on 29114/2010 shows the booking of Prichard
Chuma by Captaln Nkasl, However Nkosi wrote the name and contact numbers of
Capfaln Maluleke as thejperson who Is the Investigating Offlcer of the case.

OB entry 23/11/2010: fhe entry dated 23/08/2010 shows the booking out of Prichard
Chuma by Warrant Offlcer Selepe.

The investfgation af Sifaverton Pollce Station uncovered the following;

-
i
Lt}

s

A
-@"@.OB entry 23/1112; Welrrant Officer Selepe booked In Prichard Chuma at Sliverton Wﬁg‘fhi .
ﬁ police station with Bulawayo case number, e

OB entry 24111/2012: *Warrant officer Selepe beoked out Churoa to Bait Bridge.
However Captain Malulake also slgned, acknowledging the release of Prichatd Chuma
into his handsfeustody.

Tho investlgation at Prétoria Maot Police stafior uncoverod the following:;

0B entry 26/01/11: Wari:ant Officer Joharines Mpati Moatshl booked in Johnson Nyonl
by the Instruction of Gaplain Maluteke for Fraud,

OB entry 28/01/11: Caf)tain Maluieke booked out Johnson Nyoni fo Bait Brldge for |
Fraud. ; |

SAPS 14: Captain Maluleke appended his slgnature on the entry and it shows that the
relaase of Johnson Nyor to Captain Maluleko was for extrag!tjgn purpose.

The Inyestigation at Wiardabrug Polfee Sfatlon uncovered the following;

OB entry 12/01/12: Goré!on Duba, Andrew Dube, Dumant Stimusy were detained for
possession of unlicensed flrearm. The same firearm was found fo belong fo the
turdered Zimbabwean Police Officer,

Body Recelpts SAPS 216: They show that Gordon Dube, Andrew Dube and Dumant

é\{’g Stimusy were received flom court on 1410172041 together but on 26/04/2011 Gordon
: Dube was not amongst the ofher suspects. Pretoria Prison records show that Dube
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was release on the 289}'1 January 2013 fo Constable Meyer of Wierdabrug Pollce
gtation, i

Goples of dockets [inking Gordon Dube:  Wierdabrug CAS 531/12/2010,
Wierdabrug CAS 220922010, Wierdabrug CAS 44771112010, Wierdabrug CAS
1022/12/2010, Wierdabrlig CAS 310/10/2010 and Diapsloot 03/01/2014. One of these
cases is Murder, whore @ firearm of a murdered Zimbabwean Police officer was used.
The investigating officet Is having a challange In explaining to Court Offlclals what
happened to the suspect because he handed the suspect to Captaln Maluleke who In
furn handed the suspect to the Zimbabwean police. The majorlty of these cases could
not be closed in the syst;%;m because of nonprasedural case disposal. . \—;ﬁ_ﬁ,l«g, {9

52  DOCUMETARY EVIDEI‘;!CE AGQUIRED FROM DPC] OFFICES,

Success report dated.§04!0212011: The report was addressed to General Dramet,

9
General Hiatshwayo and General Toka with a heading that reads, “CONSOLIDATED :'%"“:\,'

SUCCESS REPORT:MOST WANTED FUGITIVEIWANTED FOR MURDER AND X
~ ROBBERY: DPC TOMS REF: 312/2010: AND ZIMBABWE (BULAWAYC CR 4
348/09/2010); WITNESS DUMISANI NKOSI@NDEYA: ZIMBABWEAN NATIONALS
AND OTHERS. i
The report bears referentce 14/02/01 and was slgned by Col Leonie Verster, Paragraph
“A1" of the report states that on 05/11/2010, General Dramat hsld a meeting with
+ ZImbabwean police at DPC offices about the Nationals who shot and killed one of their
senior officers, Paragraph 3" states that Captain Maluleke was tasked to trace and
arfest the sald Natlonals. The report also covers the arest of Gordon Dube and
appreciation of TRT members and members of Crime Intelligence.

Success report dated 11/41/2013; The report bears reference number 26/02/1 and
agaln addressed to Deputy National Commissioner DPCI. The person to whom
enqulries must be diregted ls Captaln Maluieke whereas the signatory is Col P J
Selundu. Patagraph “4"iof the report states. that the Zimhabwean Pollce vistted the
office of the Divisional National Gommissioner regarding Zimhebwean Nationals who
were hiding In South Afiloa. The repoit further stated the arrest of Dumisani Witness

Vundla @ Ndeya and Shepard Chuma,
Qvertime and ltlnerariéﬁs of Captain Maluleke: On 08/11/2010 went to Belt Bridge

(Limpopo) for nvestigation and clalmed overtime. On 24/11/2010 he went to Beit N} 0)@*’ .

Bridge and also claimed overtime. On 268/01/2011 he went to Balt Bridge and also
claimed overtime. Alf hls dates corresponds With celphene records and OB entrles
mdlcating the dates in whilch the suspects were booled out from the statlons.

53  EVIDENCE ACQUIREDFROM CAPTAIN MALULEKE'S SEIZED LAPTOP.

Success report ref: 26/21 and 14/02(01; They were generated In Captain Maluleke's
laptop before belng slgned by Col L Verster and forwarded to General Dramat. The
report recovered from the computer has a different reference number but same
contant. Report 14/02/01:has reference 0627239-815
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Letter to Diepsloot Si%ltion Commander: The recovered letter states that the fiream
which was found In Gofdon Dube’s possasslon and handed to Captain Maluleke after
balllstic examination was taken o Zimbabwe permanently. |

Emalls by Captain Md]u!eke: Ha sent e-mafls clrculating more than 20 photos of both

the suspects arrested and the members tvolved In the operation. The gmalls where

sont to the PA of Genetal Dramet, Phumla, Zimbabwean Police and members of Crlime
Intelligence, He also gent emall to Zimbabwean police trying to find out how they
travelled back home andl that he is stlll tracing the remalning suspects.. !L.J(L_ .

Photos: More than 70 photos wore found, the majority of them ielate to the operation
involving Zimbahwsan Nationals. Zimbabwean polica gppear on the photes and the ;
whito BMW with clear Z!mbabwean registration number.

Lottor to Home Affairg dated 08/14/2010; The letter was addressed to home affalrs
requesting assistance I the Deportation of the Zimbabwean natlonals lnvolved in the
murder of Zimbabweari police. Even though the letter s dated 08/11/2010, it was

enerated. in_November 2011, shortly after the news about illegal deportation of
%mbabwean nationais it the madia,

Letter to stakeholders dated 20/08/2012: The letter was generated the same day
Indicating that in August 2010 General Siblya and General Dramat went fo Zimbabwe
fo disouss malters of: cooperalion on Cross border clmes. General Slbiya was
appointed as the coordinator on the cooperation Issue between two countries, Other
latters about the arest of Zimpabwean nationa! In connegtion Wi, the murder of
S babuisa ol Ters o e coapralln agfoed UG i seme meelig. Gpion
Documents regarding‘;Bongani Moyo's case: This case Is separate from the events
fhat led to the amest and deportation of the Zimbabwean Nationals info the hands of
Zimbabwean authority, However it Is a clear case of retum of favor by Zimbabwean
authorities fo South Afilca. In terms of the documents refiteved, Bonganl Moyo
escaped from Boksburg prison on 2011/03/28, a month end haif after South Aftlca
depotted illegally the Zimbhabwean naflonals who were wanted by Zimbabwean
authorlties, An amount of R50 000 rewards was also provided for any information that
could lead to the arrest of Moyo. Captain Maluleke stated that his informer told him that
Moyo was on his way lo oross the border in South Afria after being shot by
Zimbabwean police. According to the formal statement of Captain Maluleke, he
arrested Mayo on the 13/08/2011 after he was found In the vehicle that grossed the
horder Into South Afrlca. The ather nformation retrleved provides confrary account of
whal happened. In a letter routed to General Dramat he stated that he went to
Zimbabwe and conducted an operation with Zimbabwean police at Moyo's home
village on 11/06/2011, Moyo was subsequently shot at transpotted to the border with
the help of Zimbabweare pofice

DOGUMENTARY EVlDi_—ZNCE FROM HOME AFFAIRS

Warrant of Detention of lllegal Forelgners (B11725) - This docurment was produced
as a proof that Shepard Chuma, Witness Ndeya and Nelson Ndiovu were
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detained for hoing iitegal foreignets and they were seen by an Immigrafion Officer.
However the signature that appears on the docket does not balong to any member of
Home Affairs in Gauteng and the appointment number 037152 doas not exlst.

It was also uncovered that the BI-1725 used was discontinued In 2008 according to
Home Affalrs and In 2010 1t was no longer part of the officfal documents of Home
Aftalis. The stamp on both documents cleatly shows that whososver complated the
document used the old form already completed and deleted affifiated Information to put
he Information of the thres foreign nationals. The handwiiting expert In her findings
has indlcated that the glgnaure In each document doas not resemble the sampled
slgnature provided by members of Home Affalrs.

Notiflcation of The Deportation of an litegal Forelgner (DHA-1689) documents
were produced by SARS as proof that the: Nelson Ndlovu, Shepard Chuma and
ﬁ,,},_;_\,u\{m..-' Maghawe Sibanda werd deported through Bt Bridge Border, Howaver the form has
L been wrongly stamped gnd does hot have finger prints of the deportes as required.
The stamp husmber 20 belonging fo Balt Bridge was used and such stamp is not for that
purpase. The stamp 1§ Individualized and belongs to Immigration Officer Kobelo
Margret Mohiahlo who gn the day In which the stamp was used was off duty and the-
stamp was locked In the safe, she s the only person in possesslon of the key to the
safe,

Balt Bridge Duty Rostér ~This Is & duty reglster used by Immigration Officers at Balt
Bridge. The register confirms that Immigration Officer Kobelo Margret Mohlahlo was off
duty on 71 and 8% of quember 2010,

. (*’ Bait Bridge Movement; data: The data entalls information pertalning fo the entry and
/ i oxit of paople who wete identifted by Colonel Madllonga as members of Zimbabwean

‘ police who approached him with a fequest to see Lt General Dramat,

55  EVIDENGE IN TERMS OF SECTION 205 OF THE GRIMINALPROCEDURE AGT.

Cellphone record of Jajor General Siblya (0725953168): Upon perusal of the »
cellphone records it was discoverad that Major General Sibiya communicated with r‘>
officers who were involyed in the operation, e.g. Captain Maluleke and sent 30 SMS to p@ .
Malor General Dramat {0825515311). However Major General Dramat never |
responded to the SMS. These SMS were sent at varlous milestone of the operation as
deduced from witnesses' statements and dooumentary proofs.

Cellphone records of: Captaln “Cowboy” Maluleke (0827720518): The Interactlon
hetwaen Major General Siblya and Captain Maluleke was also found in a form of
recelved and outgolnﬂ_‘ calls. Captain Maluleke also communicated with Genheral
Dramat In terms of odigolng SMS at a very tmportant milestone of the operation,
Howsver General Drahaat never respondsd fo fhe SMS which he received from
Caplain Maluleke at 28:12:15 on 05/11/2010, He also callad ZImbabwean number
twioe between the 5 November 2010 and 85 November 2010. The number called on
these two occasions Isithe same and was called at times praceding eritical milestones -
of the oparation. Capthin Maluleke also called Colonel Madilonga on 08/11/2010 at
19:40:47, when he was approaching Musina, The Information is also corroborated by
Colone! Madllonga,
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Cellphone records of:M Golonel Neethling (0827787624): He was directly reporting
to Major General Sibiya, He contacted General Slya telephonically and In his

i

statement he stated that he belleved he reported the operafion to Major General
Sihlya.

Cell Phone records of Lt Col Madllonga: He Is police offlcer who was posted at the
harder during the operation. He assisted Gaptain Maluleke to cross the border with the

sugpects, He centacteq Lt General Dramat when he welf come the Zimbabwean police
the first time. His cellphone records show his intsraction with Captain Maluleke In line
with his statement, . '

56  QUTSTANDING !NVEé:TIGATlONS

The following investi;’iations are outstanding;

o  Waming statement of,-fGeneraI Dramat, General gf%ya, Warrant Officer Mékoe and

Constable Lebure. ! ot N q
o Cellphone data Interpratafion report end mapping. g¢ f ' Nleoa
N,

6, ANALYSIS OF EVIDENGE AND EINDINGS,

Tha following findings were maée;

o The operation carfled out by TOMS to arrest ZImbabwean foreign nationals in
Diepsloot in connedtion with the murder of Zimbabwsan police Colonel was led by
Captaln M L Maluleke also known as Cowboy, According to the [etter retrieved
from Captain Maluleke's laptop, there was a meeting In August 2010 held betwaen
Zimbabwean Authrities, General Dramat and General Siblya whereln General .
Slblya was appolpted as a coordinator regarding cooperation between {wo (‘}E@?‘m g
countries. The obllgation to asslst Zimhabwe I tracing wanted suspects emanate
from the agreemeni of the same maeting as clted in success reports addressed o
General Dramat an_? other senlor offtclals,
o Thete is snotigh evldence that shows that Genera Dramat did not only know about
the operation that led to renditions of Zlmbabwean Natiopals but sanctioned it
through the following ways;
o The Zimbabwean police came_info the country for ihe purpose of
arresting the wanted Zimbahwean Naffonals and Lt General Dramat
diractad that they be allowed fo proceed singe they wers coming fo
see hiim. The staterent of Lt Colonel Madllonga cloarly spell out that the
police from Zimbabwe wers recelved by hirm and he contacted General
Dramat who conflimed that they were coming to him. Colone! Madilonga's
verslon Is dorrohorated by Brigadier Makushu and Colone! Radzilanl. The
collphone records of general Dramat and Belt bridge Telekom records (Col
Madilonga's extenslon) show that Genaral Dramat recsived & calf from
015634 6300 at 20056 on 04/11/2010. This corroborates the version of
Madilonga,;Lt Col Radzllani and Brigadler Makushu about the call made in
connectioniwith the Zimbabwean police, According fo Lt Col Madilonga he
was Informed that the purpose of the Zimbabwean pollce to enter into the
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country was to arrest wanted Zimbabwean Nafionals wanted In connection
with the murder of Senlor Police Officer In Zimhabwe.

- Evéluation of the above findlngs: [n the entlve cellphone records of
General Dramat requested for the perlod 20/10/2010 to
28/02/201, the number 0155346300 only appear once which
rutés out any form of communication before 04/11/2010 and after
the said date.

o He held aimeeting on 05/11/2010 with Zimbabwean police planning
the operaflon, Success report dated 04/02/2011 addressed to Genoral
Dramat, General Hlalshwayo and General Tola with a heading that reads,
“CONSOLIDATED SUCCESS REPORT:MOST WANTED
FUGITIVEWANTED FOR MURDER AND ROBBERY: DPGI TOMS REF:
3/12/2010::AND ZIMBABWE (BULAWAYO CR 348/09/2010): WITNESS
DUMISANINKOSI@NDEYA: ZIMBABWEAN NATIONALS AND OTHERS.
The report bears roference 14/02/01 and wes signed by Col Leonie
Verster. Paragraph "A1" of the vepoit states that on 06/11/2010, General
Dramat held a mesting with Zimbabwean police at DPCI offices about the
Naflonals who shot and kified one of thelr sehior offlcers, He appointed
Captain Maluleke to be a lead person during the operation.

. Evaluation of the above findings: The suiccess report signed by
Leonle Verster was traced to Lt Col Maluleke's laptop as plcked
from the retrieved deleted dat. The report was amended on
26(01/2011 and 31/01/2011 before it could be emalled o a female
officer, Warrant Officer Thablso Mafatla on 09/02/2011 at 14h32,
There Is no material dlfference batween the docurment rotrieved
from the laptop and that found at the Hawks offices during

Investigation. This proves that Leohie Verster did not generate

success report but only signed the report drafted by Captain

Maluleke. The date of the mesling between Zimbabwean Pollce

angl General Dramat which fook place on 05/1 1{2010 colnclde with

fhé date of the 41 of Novernber 2010 which according o cellphone
regords, General Dramat was called ~ at 20h56 by Lt Col

Madilonga sesking permission to allow Zimbabwean Pollce to

enter Into the country, Since the Zimbabwean Police where at Beit

5 Bridge between 20h00 and 21h00, it is logical that they arrlved n

v j}”@.&’” &Wﬁ Gauteng late at night, leaving them with the opportunity to have

Vi ¢ ﬂwﬁ*«*‘f the meeting with General Dramat in the moming of the B of
‘{;ﬂ& ,gt%a Navember 2010,

Hg

i .
mwtr'”‘g M\a He_committed the government resources into the_operation: Apart
from othet; resources used, on 08/11/2010 Captain Maluleke went lo Bait
Bridge (Limpopo) for Transporting Zimbabhwean Nationals and claimed
overfime. :0n 24711/2010 he went to Balt Bridge and elso clalmed
overtime. (On 28/01/2011 he went to Bail Bridge and also claimed
overtime. All this dates corresponds with cellphone records and OB entrles
. Indlcating the dates In which the suspects were booked out from the

statiohs, -
. Evaluation of the_above findings: Despite the fact that General
Dramat as an Accounting Officer did not sign any clalm of Captain

Secret
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o Withess stated that he was seen during the operation that took place on
92/11/2010 which led to the arrest of Prichard Chuma -

o In olher o;;peratlons cellphone récord of Warrant Officer Makoe, Captaln -
Maluleke and Col Neethling cleatly show continuous contacts with General
Sibiya duilng and shortly after the operation.  Col Nesthling also stated
that he s,_thould have reported progress to General Siblya during the

~ operation, :

o Tha meeting held In Zimbabwe wherein General Slbiya was appointed as
a coordinator on cooperation matters Involving the two countrles suggests
that the offeration could not have been done without his knowledge more
50 becauss his Gauteng Team was Involved In the operation,

However the cellphone records of Major general Siblya do not corroborate
the witnesq verslon that he was at the scens,
1

o There Is Insufficient evidence for the Involvernent of Farmer General Mzwandlle
Patros. However he addressed a letter dated 31/05/2011 to Provinclal Head of
Crime Intalligenoce :{n Gauteng appreclating the good work that members of Ctlime
Intelligence have done when they arrested Zimbabwean Natlonals Involved i the
murder of Senlor Police Officer in Zimbabwe, The letler was as a result of a
request made by Former General Toka: of Crime Intelligence requesting General
-Mzwandile Petros fo appreciate members of Crime Intelligence.

o The Involvement of Captaln Maluleke as a foot soldler In the operation has
ovetwhelming evidence, The following avidence against Captain Maluloke where
uncoverad, '

o The docurents which the police claimed to be valld Home Affalrs
docurnentsiused In the deportation of the four Zimbabweans are forged ;
and have -employee number that does not exist in the Home Affalrs ¥
Department, The Warrant of Detentlon of llegal Foreigner (Bl-1725) |
document was produced by the SAPS as a proof that Shepard Chuma, Ot
Witness Nteya and Nelson Ndlovu were detalned for belng flegal i
forelgners and they were seen by an Immigration Officer. However the
signature tijat appears on the documents does not belong fo any member
of Home Affairs In Gauteng and the appointment number 037152 does not :
exist. : ¢
It was also; uncovered that fhe BI-1725 used was discontlnued in 2008 e
according t Home Affalrs and In 2010 it was no langer part of the officlal :
documents iof Homa Affalrs, The stamp on three documents also_clearly
shows that whosoever completed the documents used an old form already
completed and defeted afffitated Information to puf the new information of
the three foelgn nationals. The Notification of the Deportation of an llegal
Foreigner (DHA-1689) documents were produced by SAPS as proof that !
Nelson Ndlbvu, Shopard Chuma and Maghawe Sibanda were deported o
through Bal} Bridge border, However the forms were wrongly stampad and »

- do not hava'fingetprints of the depertees as required, ’ ‘
The stamp humber 20 belonging to Belt Bridge was usad and such stamp
is not for daportation purpose. The stamyp is indlviduafized and belongs to
Immigratlonia Oificer Kobelo Margret Mohlzhfo who on the day in which the
stamp was purported to e used was off duty and the stamp was locked in
t%sﬁem@memmeWmewnmpww%bnd&e@mT%swma

e
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There Is ajduty roster usad by Immigration Officers at Bait Bridge, which
conflrms that Immigration Officer Kobelo Margret Mohlahlo was off duty on
the 7th and 8th of November 2010,

‘o The cellphipne record also show Captaln Maluleke contacling Zimbebwean
number Injtha moming of the 08 November 2010 shaitly before booking
the suspegts to Balf Bridge.

o On 23/1142010 on the request of Captaln Maluleke, Warrant Officer
Selepe bdoked out Prichard Chuma from Alexander Police stalion. He
transported him fo Beit Bridge border on 24/11/2010, to be handed fo the
Zimbabwean Police. Captaln Maluleke provided escort, handed him over
to Zimbabivean Authorifies and Prichard Chuma was never seen agaln,

o The Zimbabwean Nationals were arresied and detained during DZP period
which gave the Zimbabwean grace perlod of 90 days to apply for valid
documents. Durlng the DZP which is Dispensation for Zimbabwean

e Projects, ll Zimbabweans were given 90 days to stay In the country In

s order to apply for legal documents and surrender lllegally obtained South

RN Afrlcan 1D%s without consequence. The project according fo Home Affairs

f started o 20 September 2010 and ended fn 31 Docsmber 2010 with
extension which ultimately ended In July 2011, The letter retrleved from
Capiain HMaluleke's lapfop  addressed to home affairs requesting
assistance In the Deportation of the Zimbabwsan natlonals involved in the
murder off Zimbabwean police ( dated 08/11/2010) was generated In
November 2011, shoifly after the news about lilegal deportation of
Zimbabwean natfonals hit the media. This shows that the Istter was not
meant to acquire asslstance or approval if generated after the fact. In
additon hb stated that the DZP es a challenge in the doportation of
Zimbabwean Natlonals and he wanted assistance from Home Affalrs, This
clearly shows that he was aware of fhe Dispensation for Zimbabwean
Projects which gave Zimbabweah Nationals grace petlod,

s of Constable Rammbuda and Meyer provide valuable
evidence that Captaln Maluleke took Gordon Dube to Zimbabwe even
though hel was facing setlous charges (five cases Including murder) in

. South Afilca, Statements provided fo Constable Meyer by Captain

f Maluleke states that Gordon Dude was handed to Zimbabwean pofice and
! was sentanced to life imprisonment, He also acknowledges in a lstter
retrleved from the Japtop that he handed back the firearm permanently to
gan authoriy,
o The OB anhy dated 28/01/11 shows that Captaln Maluleke hooked out
Johnson Nyoni to Bait Bridge for fraud. However at Silverton, e -
investigatipn uncovered that a case of Fraud against John Nyoni and Mike
Dube was{opened on 28/01/2011, the same day when Johnson Nyon! and
Gordon Dlibe were transported {o Bait Bridge. The warning statement of
Mike Dube, whom It was discovered that his real name Is not Mike Dube,
stated that his cousin was communlcating with the pollce in & deal In which
he was {o collect Jewelry, After the deportation of the suspect to
Zimbabwe, the case against John Nyonl and Mike Dube was, withdrawn
A(;( \ g 'gf:rme% p 4 @ and never confified. This case’ was Gsed as a decay for nvestigafdrs fo
feilow The!wrong leads, Both suspects were perstaded fo be Involved in

M f’w v‘jfgw %\7 the collection of Jewslry because one of them has a name similar to the

Zimbabws jan National wanted for murder Johnson Nyoni,
"‘Mra,./f r\@f
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Office of the
National Director of Public
Prosecutions | _
mm WMWRIT?
INTERNAL MEMORANDUM
10! MR M.5.0. NXASANA

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

AND TO: ADV. N JIBA
DEPUTY NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

GFFILE OF THE HATIONAL DIRECTOR

FROM: ADV. A MOSING
HEAD: SPECIAL PROJECTS DIVISION
a0 - 12
SUBJECT: PROJECT X CASE — RENDITION
DATE: 12 NOVEMBER 2013 RSB it

Dear Mr Nxasana and Adv Jiba

4 PURPOSE

The purposea of the memorandum is 1o provide a detalied report on ihe progress of
the investigations conducted by the IPID as requested by Adv. Jiba. The maiter has
heen recently reporied In the media and | belleve that the NDPP has been
furnished with an unsworh statement by General Dramat concerning the matter. it
is neceasary to provide the background and detail of this investigation in order to

snable you to make informed dacisions therecn.

2. BACKGROUND

| attached hereto our previous memoranda 10 Adv Jiba wherein the background of
the matter appears marked Annexure "A" and “B". In addition and in light of the
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allegations of a "smear campaign” made by General Dramat in the afore-
mentioned statement and the speculation and comments in the media following a
teakage of the information in the dockat to the media, | would like to point out that
the Civilian Secretariat in the Office of the Minister of Police had initially conducted
its Investigation into the allegations of Rendition of Zimbabwean nationals following
an exposition in the Sunday Times during 2011, Various questions were also posed
in Parliament at the time. The SAPS, and in particular the DPC, had rasponded to
the media expose and parliamentary questions and gave a certain gxplanation,
which the Civilian Secretariat found unsatistactory. A thorough Criminal
investigation was called for by the Minister's office. The Minister of Justice and
Constitutional Development, the Honourable Jeff Radebe is also on record, when
he, among other occasions, addressed the conference of Senlor Managers of the
NPA during 2012, calling for these allegations to be Iinvestigated and thereby
reflecting the Governments concern with the allagations.

The Special Projects Division was requested to provide the necessary guldance to
the investigating team, whose investigations are not yet complete as al the writing
af this memorandum, but have nevertheless provided a clearer picture of what may
have transpired during these operations conducted by the DPCI. Adv B Moeletsi
and writer were respansible for providing the guldance to the investigators.

SUMMARY OF FUTHER EVIDENCE

Significant progress was made by the investigating team since July 2013, In
summary the following evidence was obtained:

e Statements on various members who participated during the first arests in
November 2010. Of significance is that these confirmed for the first time that
the operation was carried out in connection with the murder and robbery
case that ook place in Zimbabwe and also the presenca of Zimbabwean
police officials during the operation and not, as previously reported by the
DPCL that they were merely investigating serious violence crime suspacts,
who, bacause they could not be linked to specific crimes, ended up being

deported because they were ilegal in the country. %
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Statements obtained from members involved during the events of January
2011 when a further two people were arrested on 12 January 2011 and
again on 26 January 2011, respectively and both handed over to the
Zimbabwean police on 28 January 2014. These, for the first time, included
statemnents of members of Crime intelligence Gathering (CIG) of the Pretoria
office, who seem to have been used to assist during these latter aperations
in January 2011, Evidence shows that these CIG member were cartying out
thelr normal dutles of tracing rnost wanted suspects around the Wierda Brug
policing area, of which a person by the name of Gordon Dube was at the top
of the list. This person happenad 10 be one of the outstanding peopie that
were sought by the Zimbabwe police regarding the incident. Thesa CIG
merbers were approached by Col. Maluleke (Maluleke), who was leading
this inltiative to trace and arrest those involved in the Zimbabwe incident,
since the suspect Dube was algo sought by Maluleke. Through use Of
sources the CIG members managed to trace Dube in Diepsloot and he was
arrestad on Wierda Brug cases, inctuding for murder and robbery. He was
shot dusing the incident and an unlicensed fire- arm was saized during the
arrest. Other suspects were also arrested with Dube. All suspects were taken
to Wierda Brug Police station and charged, They made their appearance in
the Atteridgeville court on these charges and the case was remanded to 28
January 2011, They were naturally kept in custody. it transpires that Dube
did not attend the first appearance as he was receiving treatment for the
gunshot injury, but he was navertheless required to attend the next court
appsarance.

Due to the successas made by the CIG members in arresting Dube, they
were requested by Maluleke {0 also trace Myoni, who was the last person on
his list. Through making use of the same SOurce the CIG members managed
to trace Nyoni to an address in Diepsioot. Maluleke was informed and
arrangements were mads to amrest him, using this time the TRT unit of
Johannesburg, which had been mased in and around Diepsioot due to
xenophobic violence at the time. This person was arrested on 26 January

Projoct X Cang -~ Rendition (\’\1 i "'
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2011 and transported directly to the offices of the DPCI head office in
Silverton, Pretoria by some of the members of the TRT unit. Upon arrival, all
the members were allegedly addressed by General Dramat and thanked for
their efforts. Photographs were taken of the group. Twe members of the
Zimbabwean police were present throughout this operation driving a white
BMW with Zimbabwe registration numbers and are visible on photos taken at
DPCI head office. A braai was organised in honour of all members who
participated in the operation, Nyoni was taken to the Moot police station and
detained thers. The entries in the record books of the police station reflect
that he was detained for fraud, The records also show that he was booked
out on 28 January 211 by Maluleke o be transported to Beit Bridge border
post. The reference to Fraud allegations s significant, as another docket was
traced which was a fraud docket registered at Silverton police station with the
suspects being Johnson Nyoni and Gordon Dube, similar names to the
people handed over by the DPCI to Zimbabwe Police. it looks like it was
intended to confuse. This is being probed further through interviews of the
investigating officer and the suspecis of this Silverton docket, which was
mysteriously never taken to court.

On the day that Dube was due to appear in coun in Atteridgeville
(28/11/2011) he was booked out of prison by the investigating officer from
Wierda Brug, one Leon Meyer, bui instead of court, he was handed over to
Maluleke on the latter's insistence, stating that the suspect Dube is to be
trangported and handad to the Zimbabwe police to be deait with there, He
further informed the investigation officer that he will make arrangements with
the prosecutor to withdrew the case. Further detalls as to what happened
with the SA case in Afteridgeville are stili being followed up. The evidence
further shows that both Dube and Nyoni were transported together to the
border and handed over o the Zimbabwe police. Maleleke made an affidavit
at the tme in which he stated that the suspect Gordon Dube was handead
aver to the Zimbabwesan Government through “Immigration Related Matters”
and that he was sentenced fo life imprisonment by the Zimbabwean
Government and will never be back in South Africa. This affidavit is
presumably intended to close the cases against Dube in South Africa.

Project X Caug ~ Resdition
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The firearm seized durlng the arrest of Dube was identified as the firearm
that was robbed from the Zimbabwe Police Colonel killed during the robbery
incident in Bulawayo. It had been sent to Ballistics in South Africa In the
normal course, but was later fetched from Ballistics on instructions of
Maluleke and handed over by Maluleke to the Zimbabwe police on the day of
Nyoni's arrest. The handing over is also captured on photographs.

The CIG members were commended by a letter from the DPCI directed to
among others the Head: Crims Intefligence, Lt Gen Toka, Furthermore A
letter from the Zimbabwean Police Provincial CID directed t¢ The
Commander Criminal Investigations Unit, SAPS dated 14 March 2011
commending the four members of the CIG for the assistance in the tracing
and arrest of Dube and Nyoni. This furthermore was reforred to the Qffice of
the then Provincial Commissioner, Gauteng, Gen. Petros, who gave out
letters of commendation to each of the four members involved.

Documentary evidence recovered from the laptop used by Maluleke at the
time and which had been formatted and decommissioned, further provided
evidence and insight into what trenspired during these operations. These
show that the Zimbabwe police visited the DPCI and had a meeting with
General Dramat on 5 November 2010, Following on the meeting Maluleka
was tasked to carry out the operation fo trace the people said {0 have been
involved In the Incident in Zimbabwe as he is shown to have done
(interestingly Maluleke was promoted to his current rank after these events
as he was a Captain at the time of the operations). This visit is corroborated
by the evidence of the member who worked at the border and related the
story of the Zimbabwe police entering the country to see Dramat, whereupon
he had called Dramat to confirm. Proof of such a call to Dramat's official cell
phone can be found from the telephone records of the witness's office anc
on Dramat's cell phone records. The meeting with Dramat is also
corroborated by an affidavit of the then SAPS spokesperson, Mcintosh
Polela, that ha was introduced to Zimbabwean police members, who were

Froject X Case ~ Renditlon
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having a meeting with Dramat by Dramat himself. He also did enquiries
subsequent to the events reported in the Sunday Times during 2011

QUTSTANDING INVESTIGATIONS

As can be seen from the above there are still some investigations outstanding.
These include among others the reports of the analysis of the cell phone records
are still outstanding. So is the report on the enalysis of the vehicle tracking
information of the members involved during the operations. it should be staied as
weli that there may be much evidence available, to which the investigating team is
unabie to obtain, due to:non-cooperation.

Maluleke has been approached for a warning statement, but requested that written
gusstion be directed to him, This was done, but he has not yet responded. Other
members warning statements are outstanding, including members from TOMS
Gauteng who have not yet submitted any statement of any Kind.

General Dramat also was approached for his warning staternent and requested that
he first consult with his legal representative. He was afforded the opportunity, but
however submitted an unswom statement in which he accused the invastigation of
an ulterior motive. He indicated that he will only respond if he is supplied with a "list
of questions and a “proper and transparent summary of the merit and demerits”
against him, He alleges that the case is a "smear campaign” against him for cases
that the DPCI Is involved In and requests that the “NDPP himself and/or a duly
delegated senior advocate who has not been Invoived in any of the mattors
which my unit has or Is dealing with and, which have been rather
soniroversial in recent timas, be Involved in decision- making process as to
whether there is merit In pursuing a prosecuiion against me”. He furtharmore
wants somebody who has ‘no vesfed interest in the outcorme of the decision
against him” to decide the matter. Atthough it is not clear to me which mafters he
is referring to, it can safely be assumed that it is a reference to among others the
Mdluli matter, There may be others. The statement of Dramat is marked Annexure

~h
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A further incident involving a Zimbabwe national, Moyo, who was charged In South
Africa for various bank robberies was allegedly also the subject of a Rendition, this
time from Zimbabwe to South Africa. This apparently happened during May 2011,
after Moyo had escaped from SA to Zimbabwe, The very same Maluleke was
pivotal in securing his return. This is also still under investigation.

Another unrelated Incident of cooperation involving the above- mentioned CIG
members are noted in the letter of commendation froem Zimbabwe. it is not yet clear
what assistance was rendered during this incident.

DISCUSSION AND RECOMMENDATION

In summary, the facts of this investigation show that a robbery Incident took place in
Zimbabwe, which led the Zimbabwe police to approach the DPCI to assist in
capturing these suspects, who were allegedly in SA around Diepsioot and Soweto
and handing over to them. It is not clear in terms of what authority the DPCI carried
sut the instructions as they have refused to explain their actions. in terms of the
SARPCO agreement, to which South Africa and Zimbabwe have acceded to, law
enforcement authorities of both countries are obliged to assist one another in
criminal investigations. However this agreement does not provide for the
srcumventing of legal extradition or Mutual Legal assistance process provided for
in {aw. Although there is no Extradition treaty betwesn the two countries concerned,
there are many cases recorded since 2010 to date where the countries have
coopersted in the arrest and extraditing of suspects between the said gountries
through a legal court process. To use deportation as an alternative to following the
lagal process does not make the acts lawiful.

The first operation (during 5-6 November 2010), four people were arrested. Two
were release (although also illegal forsigners just as the other two) and the two
were taken to the border and handed over to the Zimbabwe Police. Deportation
documents were forged to make it lock like a deportation, even though there was a
moratorium against deporting Zimbabwe nationals at the time. Allegations of
assault and theft of icell phones and cash are also levelled against the members

Project X Gase - Randitian }/n
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involved, in addition to the unlawful arrest and detention and handing over (which
amounts to kidnapping),

The second incident oocurred on 22 November 2010 when Prichard Tshuma was
arrested and detained at Alexandra police station and taken to the border the
following day to be handed over. No attempts to make It look like & deportation can
yet be traced. It is also not certain whether the person is alive or not,

The third incident refers o the arrest of Dube ang Nyoni who were both handed
aver to Zimbabwe police on 28 January 2011, theraby concluding all suspects
sought in connection with the robbery incident in Zimbabwe. In total therefore saven
peaple were arrested and five handed over to Zimbabwe Police contrary to a lawful
process, In addltion to the already mentionad charges, charges of defeating the
ends of justice. can be brought iro Dube’s removal from the court roll and the firearm
oxhibit being handed to Zimbabwean Police,

Whether the evidence contained in the case docket to date is sufficient to secure a
conviction is something that will have to be decided after a careful and indepsendent
assessment of the totaility of the evidence. One thing is very clear though and that
s that the explanation provided by the DPC! when the matter first surfaced is far
from the truth as revealed through this investigation,

Htrust that you will find the above in order,
Kind regards,

7

ADV A MOSING .
HEAD: SPECIAL PROJECTS DIVISION
OFFICE OF THE NDPP

Prajaot X Case ~ Rendizion W}
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Office of the
National Director of Public
Prosecutions P~
NAL‘ S@mﬁ!‘m:
INTERNAL MEMORANDUM
FROM: ADV A, MOSING

HEAD: SPECIAL PROJECTS DIVISION

TE: ADY N JIBA
DEPUTY NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

AND TO: ABV A CHAUKE
CFF: SOUTH GAUTENG

SUBRJECT: PROJECT X;
DATE: 13 FEBRUARY 2014
1, PURBOSE

The purpose of this memorandum is to provide a summary of the facts and
avidence In the matter for the Director of Public Prosecutions: South Gauteng to be
able to make an informed decision regarding the prosecution of the matier,

2, BACKGROUND
The Investigations has now been finalised and a repost from the (PID has been
submitted for purposes of consldering the merits of the case. The case docket
éomprising of two fever arch files, together of other files containing the celiular
phone data and evidence obtained from a camputer belonging to the DPCI is also

enclosed.
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3, SUMMARY OF FACTS
3.1 The first police operation took piace on the 5™ Novembar 2010 where four

Zitnhabweaan Natianais {Victims) wera grastiad ip Diepsloot and detained at the
a.&lation In Sowsto. The operation was conducted by DPC! Head

Qrlando Polica.,

C/ Office and Ig&g,@,gm_z_wMa (TOMS). Itis also alleged that they were
accompanied by two Zimbabwaan police officials, Members were informad during a
briefing meeting that they ware tracing suspects who had kiled & Zimbabwean
pulice Supeﬂmendem in Zimbabwe and that the operation was sanchnnad

e ead oriee by AL General Drarat (Dramat) nimself, The four victims were

tmcec} to an address In Diepsloot and arrested, The victims wara aasault&d and

their proparties, i.e. cell phonaes and cash taken from them and not book&d in SAPS
registars during arrest, After the four victims were booked into the oells in Orlando,

™ ona of the victllms was taken out in order to trace further vietims, among others a

person by the name of John areund Sowelo, This vietim could not to be traced and

the other victim was retumed to the celfs at Qrlande Police station. They ware

detained over the weekend as fega immigrants and on tha morning of 3

November 2010 the victims ware booked out of the police tells oy Col Maluleke

(who was a captain by then) of the DPC} Head offics indicating that they wers to be

trangported to Beit Bridge border post, Two of the victims ware released 2d _near

Dispsloct and the other two were faken to Belt Brigge b{;rdﬁar post and directly

handed over to a confingant of the Zimbabwa nalice wha was waiting for these

victims to be dellvared. One victim was relessed by the Zimbabwsaan police after
about 11 days in custody, being torturad, He Iater returned to South Africa whers
he has reported the ordeal in an afiidavit and is currently kept at a safe hmuse

under wnnessv frotaction He reported that his compatriot was killed whiialn_pallcs
mwwmﬁmmmm at.he attended the funsra)_of the

person.
The second oparation was conductad on 22/24 November 2010 by the same police

units, One victim (Pritchard Chuma) was arrested in Diapsloot and detained at
Alexandra poiice station. The next day on the 23 Novamber 2010 Warrant Officer
Selepe of the Gauteng TOMS unit of the DPCI, on instructions of Col Maiulake
booked out the victim and transported him to Belt Bridge border post accomparded
by Cof Maluleke, where ha was handed over to Col Maluleke at the border and.the ;3

wctlm has never been sean since, It 8 presumed that he also died in Zunb
s it St LA
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police custody. This victim was booked in at the police station under refarence of a
Zimbabwe police reference number.

A third ogeration was carrled out by Col Maluleke with the -assistance of the CIG
members oﬁ_&g@% It appears that Col Maluiske approached the Wiardabrug
crime Intelligsnce officers (CIAC) seeking information pertaining to the wheraabouts
of two suspects, namely Gordon Dube and Johnson Nyoeni, Coincidentally the CIG
of Pretoria were also carrying out & search for most wanted crimingls in fhe
Wierdabrug policing area of which Maluleke's suspects ware on the wanted list, Col
Maiuleke requested the CIG members to assiat him In tracing thesa suspects. The ;
first suspectivictim (Dube) was traced by way of infarmers at Diepsioot o the 120 |
of January 2011, He was arrssted togather with two others in Diepsloot and
detained at Wierdabrug potice siation on charges of Wierdabrug case dockets,
-~ which included mu'rdar. robbery, etc. He was shot by the poiicaduring, the ar

was killed in Zlmbabwe, The two suspacts arested with Dubs appeared in court at
Alteridgevila —while Dube could not appsar due to being treated for the
gunehot wound, The case was remanded several timee and was due back in court

again on the 28" of January 2011. On this day Col Maluleke Instructed the
investigating officer of the Wierdabrug case, W/O Mayer to release Dube into his

‘w 8¢ that he can deliver him to the Zimbabwean law enforcement authorfties

to be dealt with by them, instead of taking him to court, This was duly done. Cot

Maluteke atse Instructed the investigating officer of the Dlepstoot zase of unlawful

possession of firearm that was seized from Dube and handed to Ballistic unit for

D analysis, to retrleve same from the Ballistle unit and bring it to Mm (1e. Maluleks) in

Fretoria, Thay compliad with the instruction and received an ackhowledgement of

receipt from Maluleks, Uttimataly the case of the two suspacts and Dube was struck

from the roll due to the court being informed that Dubs was convicted In Zimbabwe

and sentenced to life Imprisonment and that he wouid never returs to the SA T
sme /G Meyer with an affidavit to this effect,

3.4 While the events pertaining to Dube transpired, Col Maluleke requested the same

CIG members to further assist in tracing the outstanding person, namaly Johnson

(1-7‘( ) Nyeni, Nyeni was subsequently tracad alse in Diepsloot on 28 January 2011 and

- arrested by the CIG members, working with_ Maluleke and the TRT unit of the

W
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Johannesburg Central police station (whe were seconded to Diepsloct police
station at the time and requested by Maluleke to provide support during the

oparation), Th mmmwmﬂv lo the offices of the DPCI head efﬁca in

Pretoria, whers tha members..that participated in the arrest QfNme were
congratufated by Lt Genmal Dramat, F*hotagraphs depicling the members involved
in the arrest, iha vigtim (Nyoeni), two Zimbabwesn police mambers and their vehicle,

the firearm retrievad from Dube and handed to leke (stittin the forensic baq)
%

were taken by a third Zimbabwa nolice official at the said DPCI head office. Nyani
was pareafter booked into and detained at Fretorla Maat.poiice station on a charge
¢ Qe was then booked out on tha 28" of January 2011 by Maluleke and
ﬁakan together with Dube, to the Beit Bridge border post, The entry in the registers
at the Moot police statlon reflests that he was booked out for the purpose of

— eXitadition to Beit Bridge border post,

4, SUMAMEY OF EVIDENCE
4.1 The above facts are supported by the following evidence:
v Call registers and nccurrence baoks form the varlous police stations whera victions

wete detained;
» Affidavits from witnesses:
o Surviving victims
o Gauteng TOMS members
o QG members
¢ TRT members
o Home affairs officials
o Wilerdabrug police officers
o Pulice officials based ol Bait Bridge border poat
= Cell phone recordg
+ AVL of DPGI members vehiclag
+  Success reports of the DPCY
+ ltinerary and travelling claims of Maluleke

»

Handwriting expert reports
Documents and emalls retrleved from Maluleke's computar
¢ Reievant dockets and court documents

L3
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8. ANALYSIS
5.1 The official version given by the DPCI to Parliament, the Civillan Secratariat of

police, the Minister of Police and ever Acting National Commissionar can be

summarlsed as follows:
s that Maluleke was trecing suspacts in connection with ATM bombings and other
serlous violence crimes around Diepsloot and Soweto iﬁ the normal course of his
duties, when he arrasted the first four victims in Diepsloot. He could not link them
with any of the offences he investigated, but decided to datain them as illegal
immigrants at Sowsto with a view to have them deported. He felt they are
dangarous criminals and that it la therefor_ incumbant upon him to ensure that they
ara deported and not follow the usual deportation route which fs to take them to
™ Lindsla facifity by Home affairs officiala, but Instead fo transport them himself to the
horder. He alleged that home affalrs officials were involved [n issuing the
departation documents and detention warrants, He further afleges that DPCI mareiy

transportad the victims to the hordsr and that they were hapded_over i« .

, ot to Zimbabwean authorities. They further denied that they ware

acting on request of any requast from the Zimbabwaan authorities. The version

entailled that all four victims ware deported. No mention was made of the other

arreuts and rendition of the other victims, such as Pritchard Chuma, Gordon Dube

and Johngon Nyoni, Despite further opportunity to provide en explanation in the
eriminal investigation, they have failed to do so.

52 The investigation raises a number of issuas that shows that the official version was

a mere atternpt fo cover up the act of renditfon. Initial Jy the' DRCI/condlcted an ;

- iﬁiﬂ@ﬂi&?ﬂ_ﬁ which congluded with the-efficisl-version_given_abovs. This was a

suparfluous investigation, which apparantly was intended to cover up the true facis.

The evidenca obtained by IPID in the docket shows that a convoy of Zimbabwe

police ofﬂc:ials& arrivad at the Beit Bridge bordar post and requestsd permission {o

anter the country to see Dramat as they insisted that Dramat is aware of their

coming. The evidence shows that a member at the border phoned Lramat's, cell

phone number supplied by the Zimbabwe police officials, to confirm and he was

instructed to allow the convoy to come to Pretoria, A mset; ing betwesn Dramat and

these officials from Zimpabwe took place In the morning of 8§ November 2010 in

Pretoria at the OPCI HQ. The purpose was 1o request the assistance in tracing the
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ultering in reaﬁ)em of the home affairs dosuments that were sybmitted to the C

R[acratariat and others.

Kind regards

7
ADY B.T. MOELETS!
SENIOR STATE ADVOCATE

OFFICE OF THE NDPP
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: Office of the
National Director of Public
Prosecutmns
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NA TIONAL PI'.OSECU] ING. AUTI IURITY
South Aliies

INTERNAL MEMORANDUM

The purpose of this memorandum is to p|o

evidence In the mattel fo; the Director of Public
able to make an

BACKGROUND

The mvestlgatlons has. oW been rmahsedrqnc

stibmitted for PUrboses of consi d@rw
comprising of two fever arch files, togethei off

phone data and. evndence obtained from a oomp
enclosed. '

FROM: ADV A, MOSING
MEAD: SPECIAL PROJECTS DIVISION
TO: ADV N JIBA
DEPUTY,NATIONAL DIRECTOR OF PUBLIG PROSECUTIONS
AND TO: ADV A CHAUKE.
DPP: 8OUTH GAUTENG
SUBJECT; PROJECT X:
DATE: 13 FEBRUARY 2014
PURPOSE ‘

ide a summary of the facts and
Prosecutions: South Gauteng to be

1 infor me_d decision regarding thc—g prosecution of the matter,

a.teport from the [PID Das hesn

mellits, of the case. The case docket
I

other files containing the cellular
utei belonging to the DPCI, is also
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3.1

(

SUMMARY OF FACTS

The first police operation took place on

Zimbabwean Nat;onaf (\/lcfli”ﬂb) were arreste
\Orlando POII(‘P quhon in Soweto, J
. Office
accompanied by two Zmbabwean police offic
briefing meeting thatgthey were fracing susp

The ope

“,q

‘:he 5
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5" November 2010 where four

d m Diepsioot and detained at ths

ftion yvas conducted by M
and DPC! Gautenq Provincia! offlce (TOMS). itis also alleged that they were

Is. Members were Informed during a

2cts who had Killed a Zimbabwean

nolice Superintendem} in Zimbabwe and thatz the operation was c:annmn_e_d__i__ﬁ

mefﬂmﬂgﬁﬁ,gﬁm&w&m@ Dramat ( Drﬁi

nat) hlmsgif The four victims were

traced to an address%in Diepsloot and arresi(:d The vietims were assaulted and-

their properties, i.e, cell phones and cash taket 1
registers during arrest; After the four vietims w

one of the vietims was taken out In order to t

from them and not b00l<ed in SAPS

are booked Into the cells i Orlando,

ace further victims, among others a

persen by the name of%John around Soweto. Tihis victim could not to be traced and

the other victim was ﬁ’etu'rned to the celis gt
detained over the weekend as Jllegal immi
November 2010 the wolxms were booked out

Orlando Pollce station. They were

Ammigrants and on the moining of 08
e Y

L e

iof the police cells by Col Maluleke

(Whe was a captain by ’;h@n) of the DPCI Head lbffice indlcating that they were to be

5

transported to Beit Br'age border post. Two

of the victims were _rgl_e_gg@_q_neal

Diepsloct and the othe| wak@n to Blit Bridge border post and directly

..,.._._..—--_ﬁ..__—u._._v-—%

handed over to a oommgent of ihe Zlmbabwc

victims to be dehvened.;One victim was releag
!

about 11 days in custody, being tortured. He 14

he has reported the orc;ieaf in an affidavit anc

Under witness protec’rion;f. He reported that his g

police who was walting for these
Ead by the Zimbabwean police after
%ter returned to South Africa where

omgamot was killed Whlie in DOH,C_G‘

_custody in Zimbabwe by a hail of buliets and ¢

person,
_1_‘_,__-——--.-_.,.,_)

The second operation wés conducted on 22/23

ginaLb.e - affended the funeral of the

\Jovember 2010 by the same police

units, One vigtim (Pritchard Chuma) was ane*’sted in Dsepsloot and detained at
Alexandra police station.gThe next day on the 43 November 2010 Warrant Officer

Selepe of the Gauteng TOMS unit of the DPRQ

! on instructions of Col Maluleke

booked out the victim and transported him to Bolt Bridge border post accompanied

by Col Maluleke whete he wes handed ded over to

victim has never bean S@eh since. It is presum
L T e M— e S

S

B
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E that he also died In Zlmba_b_w\
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s currently kept at a 1 safe house -
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5

police custody, Thl& VIctrm was booked in at the police station under reference of a
Zimbabwe police fefemnco numbef !

A third operation Was carried out by Col Mai[u!eke with the assistance of HEE:C;LCZ‘“
members ow It appears that Co Maluleke approached the Wierdabrug -
crime inteliigence ofﬂoers (CIAC) seeking lnfo mahon pertaining to the whereabouts
of two suspects, namely Gordon Dube and J% hnson Nyon!, Coincidentally the CIG
of Pretoria were alap carrying out a search for most wanted criminals in the
Wierdabrug policing airea of which Maluleke's 5>uspocts were on the wanted list, Col
Maluleke requested th:e CIG members to asg
first suspectfvictim (Dlirbe)
of Jahuary 2011,

sthim In tracing these suspects, The
was traced by waygof informers at Diepsloot on the 12!
He' was arrested togethe

detained at. Wlerdablug police station on oh

with two others in Diepsloot and
arges of Wief‘dabrug case dockets,

shot by the bolice during the arreg
vas alleged that the firearm was the

._mm___m_—m—_ﬂ_m

saime firearm tmbed from the Ziinbabawe Police Superintendent that
was klllod in Zlmbabwe The two s suspeocts ane&qtad with Dube appeared in court at
Attefldgovaﬁ*Wﬁ le Dube could not ap
gunshot wolnd, The ca\_se was remanded seve
again on the 28" of iJanuary 2011, On thid
investigating officer of the Wierdabrug case, W
ou\stfgy g0 the;zt he can deliver him to the Zimbe

which included murder" robbery, stc. He was

and a firearm was fouﬁd in his possession, It
very
""""““-H—.._m_

cear due to being treated for the
al times and was due back in court

day Col W!<u1§tructed the
/0 Meyer to Telease DLMIMS

e
bWOan law enforcement authorities

3.4

=)

o be dealt with by them, instead of taking hir
Maluleke also | nstructed the investigating officel

possession of firearm 1hat was selzed from Dy

T SR

analysis, to retrieve same from the Balfistlc unlt

Pretoria, They comphed with the Instruction and

receipt from Maluleke. Uit mately the case of the

=to colrt. This was duly done. cor
I of the Diepsloot case of unlawtu!
be 2e_and handed to Ballistic unit for
md bring it to him (l.e. Maluleke) In
received an acknowlodgement of
;two suepects and Dube wasg struck

fram the roll due to the court being informed thatsDubo was convicted in Zimbabwe

and sentenced to life fmprlsonmcm and that hc
stand trial, Col Maluleke provxded the 110 Meyer v

While the evehts pertalmnq to Dube franspired,

CIG members to further assist in tracing the oyt

Nyoni, Nyom was subsequently traced

would never return to the GATs™
ifh an affidavit fo this effect,

fJof Maluleke requested the same
ftandmg person, namely Johnson

also in Dlepsloot on 26 January 2014 and

artested hy the ClG members, working with MaluloKe and the TRT unit of the
': ——
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Johannesburg Central police station (who
station ‘at the time and requasted by Mal
operation). The v!otmi,yyggtaken directly to )
Lretoria, where_,hej_memlzens“tiwathnatt'
congratulated by Lt Geneiai Dramat. Photog)
L2 eneral Uramat.

in the arrest, the VlCt!m (Nyom) two Zimbabwg

[ ALY
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:ware seconded to Diepsloot polios
uleke to provide support during the
he offices of the DPCI head office in

hated In the arest of Nyoni were
kated In = alfest of Nyoni were
yaphs depicting the members inveived
f=an police members and their vehicle,

to Maluleke (stillin_the forensic bag)

wele taken by a third »ZlmbabWﬁ police oﬁucmﬂ at the sald DPCI head office, Nyoni

Was eafter bookcd into and detainsd at Py

ffraud/ 1o was ‘fhen booked out on the 2¢™
taken, together with Dube, to the Beit Bridge §

at the Moot pohco station reflects that he

¢3§w_a Moot police station on a charge
of J'mualy 2011 by Maluleke: and
sorder post. The entry in the registars

was_booked out for the purpose of

gxiradition to Beit Bildge bordar post.

SUMAMRY OF EVIDE%NCE

The above facts are su:pported by the following

Cell registers and occ@rrrence books form thej,
wele detainad:

Affidavits from withesses:
o Surviving victims
o CGauteng TOMS fmembers
o CIG members
o TRT members
o Home affairs officials
o Wierdabrug police officers
o Police officials based af Beit Bridgs bort
Cell phone'records :
AVL of DPCIl members vehicles
Success reports of the bPC!

‘ltinerary and travelling claims of Malvicke
'Handertlng expert reports

avidence;

[ £ T g s

avarous police stations where victims

i
|
H
{

L v e

ler post

Pocuments and emails retrieved from Maiuleke's computer

. Relevant dockets and court documents
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-deportation documenté and detention warrant;

Afficers and not to Zuﬂbabwoan alithorities|i

—H—-‘_._-..._..__._.Hm_ﬁ__

ANALYSIS

The official version given by the DPCI to |
police, the Minister of Police and .even A
summarised as follows: |

that Maluleke was tracing suspects in conn

sefious violencs crimes around Diepsloot arl

duties, when he al"l'e§i:ed the first four victimg

| Y6-HIK-SUP-326

Yarllament, the Civilian Secretarlat of
iting National Commissioner can be

;;otion with ATM bombings and other
E:J Soweto ih the normal course of his

]

in Diepsloot. He could not link them

with any of the oﬁerjoes he Investigated, E"Tut decided fo detaln them as ilegal

immigrants at Soweto with a view fo ha
dangerous criminals énd that it is therefor_ind
are deported and not; follow the usual depoy
Lindela facility. by Hon';le affairs officials, bus i
horder,

transported the victims to the border and that

acting on request of any request from the 7

e them deported. He felt they are
yumbent upon him to ensure that they

itation route which is to take them to
stead to transport them himself to the

He alleged that home affairs officials were Involved in issuing the

!:, He further alleges that DPCI merely
athoy were handed gver to lmmigration
Whey further denied that they were

imbabwean authorities. The version

entailed that ail four victims were deponted
arrests and rendition @f the other vuctlms sU

criminal investigation, fhey have failed to do

No menticn was made of the other

=

Te———
ﬁh as Pritchard Chuma, Gordon Dube
and Johnson Nyonl, De&pltu fusthel opportL

f ity to provide an explanation in the
b

- Instrusted fo aliow the sonvoy to come, to P

The mvesﬂgation raises a number of issues that shows that the ofﬂmal version was
Initially the DPCl/conducted an
|nvmt|0n which oommmﬁimm~th%—9fﬂ\rlal~u@|ﬁ%413mg1mn_ahm This was a
superﬂuous mveshgahon which apparently w!?s intended fo cover up the true facts.
The evidence obtained by IPID i

a mere atiempt to coyer up the act of rend hon

1 the dockct shows that a ccnvoy of Zimbabwe
police offmals arrived at the Beit Bridge bOider post and requested permission to
enter the oount ry to see Dramat as they i SiSted that Dramat Is aware of their

coming. The ewdenoe shows that el mombe}; at the bordesr pEWOIWGMamat's cell
phone number. suppl!ed by the Zimbahwe _poilco offlcials, to confirm.and. he was

’tOfch A meeting between Dramat and
these officials from Zimbabwe took place m{the morning of 5 November 2010 in
Pretoria at the DPC! HQ, The purpose was to request the assistance In tracing the

| o %
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suspects conm—:ote‘dé with the killing of the ﬁlmbabwe poiice officer, Maluleke was

tasked by Dramat to carry out the operatio .15

detailed above, He made Use of the

Gauteng Toms duung the first and second l&pe ations, but later used other units of
the SAPS as detaued above, Members of th ¢ CIG Pretoria involved during the iatter
Operations received letters of commendatio o ﬂom the Zimbabwean police authority
as well as the Proviﬁcial Commissicner of l’ohoe in Gauteng, Ma!uleke seemingly

was(p,mm@{ed as a lesuft of his carrying out af

ltis therefor clear that the DPCI lied about he fact that the operations carried out.

this task,

was in response to a mquest received flom t }en Zimbabwean counterparts and that
it was carried out conirary to the legal nr ooeSb of extradition,

CHALLENGES

The suispects in this casé are police offic! als f \nd are adept at keeping the truth from

ceming to tht Much' of the dooumontahon |(<§
not ooopelatlve : <

The events happenedsome time agoe.

still within theur domain as they were

The involvement of céther senior police off cers could not be establish peyond
reascnable doubt, including the head of the bPCI Gauteng Major Gene G_*q@w;aﬁ;w;_, —,
who it is alleged was bresent during the first tjwo operations, but th8 Bvidenca fs not
conclusive. He. is alsc responsible for the TC MS An Gauteng ang It is Unlikely that
l.h.@t.QQ_'SFS?'ELQJJS...W.SFE?,Q@I?.F!@Q,....Q.UL.WJI.?.QL’!f..,,hJS tnowiedge, The. cell phone. evidence,

however, Hoes not cofrobqrdto his. p:esencc

during the Opgrations. This -gan be

Looked at ngam more. o!pseiy -after an- expeﬂ WltﬂeSS has been progured.to analysgi

the o@'i phone data Thls could not be done b f

it bemg pomted out to the mves’flgatmg team

RECOMMENDATIONS

the ilm@ of writing-this report. despite

The recommendation by the IPID that the DPC},I carried out an illegal deportatlon of

Zimbabwean nationals s supported and is bc
the docket. Those directly implicated in the g
General Dlamat Lt Col. Malul@ke \/\//O Mc

Nl<03| The, recommendatlon (N respact. of. Majc
the feasons mentioned. .above. in addition tof

e out by the evidence obtamed in
*‘uons are the head of the DPCI, Lt,

ikoe, Constable Radebe and Capt,

rwgenelal SIblya is not suppoated for

e ——

the charges menhoned in the IPID

repo!t we would also recommend a ohalge o@ alternatively forgery and
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uttering in respect of the home affaire docurr

Secretariat and others.
Kind regards

ADY B.T. MOELETS|

SENIOR STATE ADVOCATE

.// " #ﬂ__“,,.;-—"""‘—’
ADV A MOSING
SPECIAL PROJECTS DIVISION

OFFICE OF THE NDPP
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ents that were submitted to the Givilian
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IN THE HIGH COURT OF SOUTH AFRICA
{GAUTENG PROVINCIAL DIVISION, PRETORIA)

CASE NO: 6588/15

In the matter between:

ROBERT MCBRIDE ~ Applicant
and
MINISTER OF POLICE First Respondant

MINISTER FOR PUBLIC SERVICE AND ADMINISTRATION Second Respondent

SUPPORTING AFFIDAVIT

I, the undersigned
INNOCENT KHUBA
do hereby make oath and state as follows:
f I am an adult male, currently suspended from my position as Provincial

Head of the Independent Police Investigative Diractorate {(IPID),

Limpopo.

2 The facts set out In this affidavit are true and correct, and are within my

personal knowledge unless the context Indicates otherwise.
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3 | have read the answerling affidavit filed by the First Respondent (the
Minister) and wish to address the allegations made in respect of the

following;

31 How the complaint was received by IPID and the inltial

investigation of the matter; and

3.2 The nature of and reasons for the diffsrences between the
preliminary IPID report (of 22 January 2014) and the final IPID
report that | read and signed (of 18 March 2014), partioutarly as
regards the findings and recommendations made in respect of

Dramat and Siblya.

4  1hava also read the replying affidavit of Mr Robert McBride, and confirm

the correciness of its contents insofar as what is statad there concerns

me,

HOW THE COMPLAINT WAS ASSIGNED TO IPID AND  THE
INVOLVEMENT OF SAPS' CRIME INTELLIGENCE

i twas first assigned to investigate the involvement of the SAPS, including
members of the DPCI, in the Megal rendition of Zimbabwean nationals
towards the end of 2011, although | was only given the green light to

investigate in October 2012,

8§ The circumstances in which the case was initially investigated and

assigned to me weare very unusual,




6.1

6.2

6.3

6.4
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During and about October 2011, allegations about the SAPS
involvament in the illegal rendition of Zimbabwaan natlonals were
first reported In the Sunday Times. The media reports prompted
a Parliamentary question from a COPE Member of Parliament to
the Civillan Police Secretariat (“the Police Secretariat”) on 28
Ootober 2011, about the alleged SAFS involvament In the flegal

rendition of Zimhahwean nationals,

Shoitly thereafter, tha then Executive Director of IPID, Mr
Franceis Beukman (“Beukman™) Instructed Matihews Sesoko,
the then Acting Chisf Director of Investigations at IPID
{"Sesoko™) to Initlate an investigation into the matier. Beukman
advised Sesoko that the head of the Police Secretariat, Ms Jenny
Irish-Qhobosheana {(“Irish-Ghobosheane”) had requested an
investigation into the allegations raised by COPE. This meefing is

confirmed by Sesoko, whose affidavit accompanies this affidavit,

Sesoko appointed me to head the investigation. However, not
long thereafter, Beukman, Sesako and | were called to a meeting
with Irish-Qhobosheane, We were instructed to hold-oif the

investigation apparently on the instruction of the then Mirnister of

Police, Mr Nathi Mthethwa.,

About 2 year later — during or about eatly Odtober 2012 ~ Colonel
Moukangwe (“Moukangwe”) of the SAPS Ctime Inteligence
Gatherlng division (“CIG™) came to Sesoko's office at PID,

Movukangwe handed over the docket that CIG had opened into the

-

7/
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6.5

6.6

6.7
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renditions matter, Moukangwe advised Sesokn that an
investigation had already heen conducted by CIG, and that the
malter was being handed over to IPID on the instructions of the
Ministar of Police {Mr Nathi Mthathwa), Atfter consulting the new
Acting Executive Director of IPID, Ms Koekie Mbeki (“Mbeki™,
Sesoko handed over the ClG's docket to me for Investlgation,

These facts are confirmed by Sesoko,

Shorly after | began my investigations, | briefed Mbekl on the
cass and Informed her that | would consult with Sesoko in the
couwrse of the investigation. This was common practice, As the
National Head of Investigations at IPID, Sesolko was ordinarily

consulted and brigfed on all national investigations,

To my surprise, Mbeki categorically instructed me riot to wark with
or discuss the investigation with Sesoko, Mbeki Instructed me
instead to collaborate with Moukangwe from CIG in the conduct of
the investigation, and to keep this collaboration secret, This was

the first and only time that | had recelved such instructions about

an invesligation,

Mbeki's instruction was an unusual and problematic one because
members of the CIG were themselves involved in the arrest of the
Zimbabwean nationals that were subsequently rendered fo
Zimbabwe. It also seemed to be a problemafic instruction given
the widely known history of animosity between Lieutenant-General
Richard Mdiuli ("Mdiull"), the previous Divisional Commissioner of
4

4

NG

1)
/
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Cla, and Major-Ganeral Shacrack Siblya ("Sibiya”), then the
Provinelal Head of the DPG! for Gauteng Province and who was

one of the subjects of the Investigation.

8.8 I was Instructed by Mbeki to report directly to her In the mattar,
and to keep her abreast of the progress In the investigation
through ragular reports. | sent weeldy progress reports on the
investigation to Mbek!, and also periodically sent her copies of the

working draft of the Investigation repor,

On perusing the file of CIG's investigation of the renditicn, t becams
concerned that the investigation that CIG had conducted was not reliable

or adequate. This was because —

7.1 The CIG investigation file comprised of staternents of OIG
members who were involved in the rendition operation, as well as
statements of Zimbabwean nationals (including the victims of the
ifiegal renditions and relatives of victims}, However there ware no
statemnente from any Home Affalrs officials or members of the
Tactical Operations Managsment Section of the DPCI ("TOMS")

who were allegedly involved In the rendition operation,

7.2  The stalements that CIG had obtained, particularly those of the
CIG officials, were replete with hearsay. Also, the language used
to describe Sibiya In one of the CIG wilness statements was
remarkably simnilar to the language used by a CIG official to

descrlbe Siblya in another case involving Siblya that | was

5 /1
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investigating (under case numbar Boksburg CAS 322/04/2011,
486/03/2011 and 21/04/2011). While | do not have access to the
Boksburg dacket (it is in the possassion of the Acting Executiva
Director, Mr Kgamanyane), and do not recall the exact wording
used in the affidavit In that case, Bibiya Is desoribed in both as the

policeman dressed in a suit and gitting in a Bamw,

7.3 It also seemed suspicious to me that certain of the Zimbabwean
nationals identified Sibiya by name in thelr affidavits obtained by

CIG, although it was unlikely that they would know his identity,

74 1 note that, in his interview with Werksmans, Advocate Mosing
expressed similar concems about the credibility of the CIG

officers’ evidence. I attach the relevant excerpt from his transcript

as "IKin!

8  On 4 March 2014, at the vary first meeting that | had with the McBride, |
conveyed my concerns about the manner in which the rendition matter
was brought to tPID and assigned to me for investigation. | told McBride
that ] falt uncomfortable and suspicious of the involvement of CIG In the
investigation, and the Instruction that | was not to discuss the

investigation with Sesoko but to report directly to Mbeki,

9 | had, howsver followed Mheki's instructions in the Investigation of the

matier. | had conducted the investigation subject to the oversight and

! Transeript of Mosing interview with Werksmans® Attornays, 7.04.2015, pp. 7, linds 2-6 and
12, lings 1.5, : :

A
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involvement of Moukangwe of CIG, and | did not discuss the

investigation with Sesoka.

10 1also worked under the guidance of Advocates Mosing and Moelstsi of
the NPA (Special Projects Divigion in the offica of the NDPP), who were
invalved in CIG's Investigation bsfore IPID became Involved. Mosing
told me that, before the matter was referred to IPID, Colonel Moukangwe
had appreached the NPA to prosecute General Sibiya on the strangth of
the CIG's invastigation, but the NPA had declined to do so.

THE SUBMISSION OF THE JANUARY 2014 REPORT

11 On 22 January 2014, | submitied 1o Advocate Mosing of the NPA
("Mosing") what | will, for the sake of convenience, refer to as "the

January 2014 raport” of the IPID investigation,

12 1 was placed under considarable pressure by Mosing to submit a signed
version of the January 2014 report, with recormmendations, so that he
could hand over the matter fo the DPP. Towards the end of 2013,
Mosing started Insisting that | finalise my Investigations and give him the

report. My sense was that he was under a ot of pressure to wrap up the

case.

13 While | did as | was Instructed, | was not satisfled that the January 2014
report was in facl a final report because my investigations were not

complete. After | submitied the January 2014 report | cantinued with the

_.? /)’1_
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investigation. | afways Intended to supplement the docket with the
outstanding evidence  and 1o send an updated report when my

investigation was properly compieted.

At the time that | signed the January 2014 report and sent It to Mosing,

the following material evidence was still outstanding:

4.1 Siblya had not yet provided me with his waming statement, and |
had not yet incorporated Dramat's warning staterents (received
in Cctober and November 2013). These stalements ware
important bscause the recommendation at that gtage was to

prosecite charges against Sibiya and Dramat.

14.2 A warning statement from Lisutenant-Colonel Leanie Verstar, the
Section Head of TOMS and Captain Maluleke's immediate

superior at SAPS, was still outstanding.

14.3 A statement from lish-Qhobosheana confirming the basis for the

Police Sacretarlat's referral of the complaint to IPID.

144 An expert analysis of the ceil phone data, which mapped tha
locatlon of calls and SMSes sent and received at the relevant
times. While an initial expert report analysing the cell phone daia
had been received by that stage, that report did not map the
locatlon of the cell phene data. This information was critical for
confirming the allegations (made in cerfain of the statements of

CIG officials and Zimbabwean nationals that were obtained by
5
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CIG) that Sibiya was present at the arests of the Zimbabwean

nationals in November 2040,

14.5 | was also still awaiting an expent analysis of the two statements
that Colonel Madilonga ("Madiidnga") had made. Madilonga's
first statement was obtained by Warrant Officer Nthlamu of the
DPCl's Integrity Management Unit on 30 November 2011, |
obtalned the second statement on 8 April 2013. | sought an expeart
analysis of the second statement fom Pracision Forensios,
bacause Madllonga’s evidence was essential to sustaining any
charges against Dramat and | had concerns about Madilonga’s
credibility. The main red flay was a recordal In Madilonga's
second statement, which suggested that he had been placed

under pressure to give manufactured evidence in Novernber 201 1:

"I 2012 of which | cannot remember the month and date,
Captain Maluleke phoned and told me that there is a
person lrom Head Office who will be coming for
Investigation and that | must cooperate with him, Laler a
person came lo Thohoyandou and he had & draft
statement. He told me that thers Is a problem with the
operation which was once done with the Hawks and they
would like my staternant to be in a parlicufar formal. He
fold me that the statement is for coveting up and the
parliamant has some issues about the operation. | read the
statement and realize that it was to close the gaps and not
a true reflection of what happened.”

14.8 A copy of Madilonga’s three statements are attached marked 1KK2.
My concerns about Madilonga's credibility were confirmed by the
expert analysis that | subsequently received from Precision

. Forensics on 17 March 2014, a copy of which is aftached marked

K3, Precision Forensics concluded that Madilonga's statement

/1
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should be Included In the ongoing investigation as his statsment

“proved to be deceptive”,

15 After | sent the January 2014 raport to Mosing, | continued to gather and
analyse the evidence. On 27 February 2014, | sent Mosing the expert
report on General Sibiya's celiufar phone data. Mosing repliad on 28
February 2014 and advised me to deal diractly with the DPP of South
Gauteng and to send any addiflonal evidence direclly to the DPP,

Mosing’s emall is altached as annexuras fiK4.

16 I wish to point out that the Werksmans' report incorrectly states that
‘According to Khuba, all the individuals mentioned above [Dramat,
Sibiya, Maluleke and Verstar) had refused to provide warning
statements™ and that, therefore, ‘according fo Khuba, the First Report

was submitted as a "final report’.?

16.1 | deny that | made any such statement. The transcript of my
interview  at  the Werksmans' Inquiry  confirms  the
mistapresentation. | explained at the interview (excerpt attached

marked IK5) that when | submitted the January 2014 report,

1 was still waiting, 1 was siit waiting for the ceflphone
records analysis, if P'm not mistaken, and | was st
waiting for the statement from Sibiya, the statement of

Dramat was not part of the report, the statement of the

¥ Werksmans' report at para 3.1.19. Ses

oalsopara 1,83, et
Werksmans' report parg 3,1,20. - R

m/f\
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Secretary of Police was nol part of the report, and the
ather staternent | cannot remember, but it was quite a

substantial number of statements,”

16.2 Dramat had not refused to give warmning statements. He gave two
waming statements on 23 Qotober 2013 and 23 November 2013

(aitached as 1K6 and IK7), but these statements had not yet been

incomorated into the January 2014 report.

18.3 Siblya had advised that he would respond to formal questions,®
and did Indeed fuimish a warning slatement on 21 February 2014.

A copy of that statement is attached as [K8.

17  In addition the oulstanding evidence, | was also concsmed that the
formalities requited for finalising an IPID investigation could not be
concluded before | submitted the January 2014 report. | conveyed these

concermns to Mosing at the time.

18 I indicated to Mosing that the report had to be signed off by the Acting
Executive Director of IPID and that it was contrary to IPID's policy for an
investigative raport {o be signed off only by the Investigator. | explained

to Mosing that meeting these requirements was difficult at the time,

bacause -

18.1 With the imminent appoiniment of McBiide as the Executive _

Director, Mbek! was seldom al the offica and | could not reach her

*Interview 27 March 2015, Transeript, p. 41.
*Warksmans' report para 3.1.25.1.2.
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to get her authorisation and signature. When [ fried to contact her
telephonically, | was told by Mbeki's PA, Tshiama Mahibila, that
Mbekl was only slgning off financial documents and not
investigation related requests,

18.2 Obtaining another signature on the report was also problematic. |
had been Instructed by Mbeki to keep Moukangwe's involvement
in the investigation secret, so he could not sign the report. | had
also baen given specific instructions ot to Involve Sesoko in the
investigation, so | could not approach him to review and sign tha

report,

19 While | conveyed lhese congems to Mosing, he told me that | must,
nevertheless, sign the January 2014 report and send It to hirn, as the

investigation had been going on for too long.
FINALISING THE RENDITIONS INVESTIGATION REPORT

20 1firmly deny that thers was any improper motive — on my part, Sesoko or
McBride — in the changes that were made to the renditions investigation
report in March 2014, There was no attempt on our pait o exclude any
material evidence from the report. The changes were made to reflact

what we considered to be the credible evidence that would withstand

serutiny in court,

e
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After Besolo and | were tasked by McBride with finﬁ!isfng the raport, |
would visit the Pretoria office fram Limpope whenever | could, | would
sit at Sesokoe's computer to make changes to the draft as we discussed
them. Sesoko and | re-evaluated all the evidence and debated what
findings could reliably and sustéinably be made on the svidencs, |

would then effact the changes o the report on Sesoko's computer.

Sesoko's inpul was hmportant because he has a prosecutorial
background, so has a good understanding of what findings a prosecutor
will accept as sustainable. He also brought a more objective perspective
to bear on the evidence, because he had not bean involved in the

investigation,

In finalising the report and presenting the final report to MoBride for
authorisation, we sought ta conduct a thorough, critical and objactive
review of the totalty of the evidence and to pressnt only

recommendations that were supported by credible evidence,

! have traversed sach of the differences betwaen the January 2014
report and the March 2014 report highlighted by the Minister in his
answering afiidavit. The Minister has relied on the comparison of the

two reports contained in the Werksmans’ report.®

8 The differences are summarised in the Minister's answering affidavit al pata 44 (with sub«
Praragraphs incorrectly numbered as para 42), and are labulated in the Werksmans' report at
Pp 34 to 45 of the report, :

13/[\
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25 | explain each of the differences that the Minister contends evidences a
sinister motive to “suppress” evitlence against Dramai and Siblya.

There is no basls for the Minister's allegations.

26 [Elst, 1t is comect that the summary of Madilonga’s statement was
changed to remove Madilonga's description of a call that Madilonga
made to Dramat about twe weeks befora 8 November 2010. The crux of
what was removed was the statement that “He [Maluleks] phoned
General Dramat on his cell phone and he respondent by saying that he

is aware of the Zimbabwean police and he must let thern come”.

27 This reference was removed because there was no evidence to
corroborate Madilonga's allegation of what Dramat had stated when
called by Madilonga, and because the content of the call could not

otherwise be verified, The evidentlary value of the siatement was thus

weak.

28 The statement also did not advance the case against Dramat in any
material way, because there was npo dispute that Dramat met with
Zimbabwean police officials from tims to time. This was admitted by
Dramat in his waming statement.” Even if Dramat had known of, and

admittad, the Zimbabwean police officials to South Africa, this did not

" Dramat warning statement of 28 November 2013 (Annexure IK7) at para 25,
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evidence any knowledge or involvement on Dramabs part of the illegal

tendltion operation.

The fact that the call was mada and received by Dramat was not
suppressed, as this was reflected in Dramat's cell phone records
coniained in the dockat. Also, the fact that Madilonga was instiucted o
call Dramat by his superior, Brigadier Makusha is recorded at p. 10 of

the report. The full statement of Madilonga was also contained in the

docket,

Second, the contenis of the success report of 4 February 2011
(annexure NM3 to the Minister's answering affidavit) were changed In

the March 2014 because the credibility of this report was doubtfut.

What was removed was the follewing: “Paragraph “A1" of the report
states thal on 05/11/2010, General Dramat held a meeting with
Zimhabwean police at DPC! office about the Nationals who shot and
killed ong of thelr senior officers. Paragraph 3" slates that Caplain

Maluleke was tasked to trace and arrest the said Nationals.”

As is recorded in both the January and March 2014 reports (at para 5.8),
this success report was generated on Maluleke's laptop, which was

saized by IPID. The providence of this report made it inherently

unreliable,
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33 While Verster had signed the report, she did not attend the alleged
meeting, and thus could not aitest to the acouracy of the report's
contents. No other person could attest to the fact of the alleged

maeting, or to what is recorded in the success raport as having bean

stated at the mesting.

34 The only other evidence that suggests that Dramat met with
Zimbabwean police officials is the statement of My Melntosh Polela, the
former spokesperson of DPCI {aftached to the Minister's answering
affidavit as NM7). But Polela only jolned the DPCI in December 2010 ~
that is, after the alleged mesting of 5 November 2010 and so his

evidence could not be relied upon to prove the alleged mesting.

35 There was also no evidence that Dramat in fact received the success

report,

36 The unreliability of the success repott Is highlighted in the conclusions in
the March 2014 report, where the following I stated (at the sixih builet):
“The success report that claimjs] that Lt General Dramat had a mesting
with the Zimbabwean police lacks delall about the meeling itself. There
Is no indication of what was discussed and who was part of the meeting.
{t is on this basis that a prima facle case cannot be premised on

speculation, but needfs] corroborated facts,”

87 The entlre success raport was, In any event, contained in the docket,

o
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Third, the reference to an email allegedly sent by Maluleke to Dramat's
personal assistant (with more than 20 photographs of the suspects who
were arrested and the SAPS members involved in the operation) was
removed from the March 2014 report because the fact of its receipt — by

either Drarmat or his personal assistant — could not be confirmed.

Maluleke's email records show that the email was sent only to Dramat's
personal assistant, Phumia, and not to Dramat. The email was not

marked for Dramat'y attention.

The only response to Malukeks's emall, which was found on Maluleke's

' computer, was an email from Phumla to Maluleke stating that she could

not open the emall because she was not at the office. Nao further
response or aclivity appears in the emall chain.  Also, while the email

Identified photographs, the attached photographs could not be apened,

I point out that the comparison drawn in the Werksmans' report betwesr;
the relevant passages in the January 2014 reporf and the Mareh 2014
report is misleading. The Werksman's report (in the first row on p. 37)
canflates the description in the reporis of two separate emalls sent by
Maluleke, 1o suggest incorrectly that the March 2014 report sought to
axclude only the reference to Dramat as a recipient of the email with

photograph attachments.

Fourth, the details In the letter to stakeholders dated 20 August 2012,

which described Dramét and -Sibiya's visit to Zimbabwe in August 2010
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and Slbiya's appointment as coordinator on cross-border crimes
betwesn South Africa and Zimbabwe, were removed, Sesoko and [
agreed that these detalls had (ittile relevance and evidentiary value to the
allagailons, as they concemed a vislt by Dramat and Siblya of more than
a year before. There was also no denial on the part of Dramat or Sibiya
that they went to Zimbabwe on this occasion and of Sibiya's

appointment as coordinator. In any event, the Jefter was contained in

the docket.

Eifth, we removed the allegation in the January 2014 report that
Maluleke had ‘routed to General Dramat” a letier describing the rendition
of Moyo to Zimbabwe because it was not corroborated, The letter
referred to was found only in electronic copy on Maluleke's computer.
While the elsctronic copy was addressed to Dramat, theres was no
avidence that the letter was ever sent to and received by Dramat, The
January 2014 report was thus inacourate in suggesting that there was

avidence that lefter had In fact been sent ta Dramat.

Sixth, as regards the amendments to the cell phone analysis:

The amendments to the analysis of Sibiya’s cell phone records was
informed by the expert mapping and location analysls of the cal| phone

records, which 1 only recelved after the January 2014 report.

i8
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46 The import of the expert analysis is discussed at varjous polnts in the
evafuation of evidence in the March 2014 report (inctuding at pages 31

and 33), and is summarised in the findings as follows:

"The evidence that suggest(s] that Major General Sibiya was at
the scene duiing the arest of Zimbabwean pationals is
conttadicted by cell phone evidence that suggests that be was
nowhera near the scene. It is clear that members of Crime
intelligence had been lfrying hard to pull Major General Sibiya
inta the operation. This can he deduced from the following
quotalions in their statements, “ saw a figure In a BMW and
Warrant Officer Makoe referred to him as Genaral Sibiya", and “
! heard that General Sibiya was in a blue BIMW", The celphone
record of Major General Siblya was acquired and analysed by
an expert, it was diseovered that at the time the witnesses claim
that he was at Fourways Shopping Centre, he was in Preloria.”

47 The reference to the fact that more than 30 SMSes were sent fram
Sikiya to Dra_mat (and other SAFS officials) was removed from the
March 2014 report because It had no evidentiary value. Given the
working relationghip between Dramat and Sibiya, nothing could be
deduced from the fact that Siblya sent autorated SMSes fo Dramat.
The content of Sibiya's 8MSes could also not be asceriained, since |
could not relrieve elther Sibiya or Dramat's cell phones from the time. At
the time of my investigation, | was told that these phonas had been
returned fo DPCI Supply Chain, but the department no longer had them,

It was thus impossible to establish, from an examination of the handsefs,

the content of the SMSas,

48  Also, since Dramat never responded 1o the SMSes sent by Sibiya it is

not known and could not be verilied whether these were even recelved.
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49 ° In respect of the cell phone analysis of Maluleke, the reference 1o the
single 8M8 Maluleke sent to Dramat was removed because thera was
no evidence that this was received by Dramat. The reference to the
interaction between Sibiya and Maluleka In the form of recelved and
outgoing calls was also removed because the fact of the interaction of
colleagues had no evidentiary valug, The content of these calls was not

known and fmpossible to determine.

50 Likewise, the refergnce to the cell phone Interaction between Colonel
Neethling and Sibiya was removed from the March 2014 report because
the mere fact of this intsraction betwaen colleagues (Neethling reported
directly to Sibiya) had no evidentlary value. However the statsment by
Neethling that “he believed that he reportad the operation to Sibiya" was

still recarded in the March 2014 repott {at page 10),

51  Seventh, that the complaint was received from the Civillan Police
Secretarlat and the background to the invesligatioﬁ is detailed in the
March 2014 repart, at para 1.1 and 5.7. The fact of the deportation of
the Zimbabwean nationals as Hlegal immigrants” is recorded in the
March 2014 report, as well as Dramat's statament that “a/f Zimbabwean
nationals were deported through Home Affairs for being Hegal

immigranis” (at p. 27). There were no materlal omissions in this regard.

52 Elghth, the allegations in the January 2014 report that the officers who
“were part of the operation in which Dube and Nyoni were arrested (on

11 January-2011) were personally congratulated by Dramat and were

20 &\
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Ninth, the reference to the letter sent by Zimbabwean authorities to

Colonel Ntenteni (which listed the names of two of the suspacts wanted
in Zimbabwe, ‘and certaln of the SAPS officers in the arrest of the
Zimbabwean nationals) was removed from the March 2014 report

because it had littls evidential valus, The letier was nevertheless in the

docket.

There was no evidence that this letter was sent to Dramat — it was oniy
sent to Gelonel Ntenteni of CIG. A copy of the leiter, which is addressed
only to Ntenteni Is attached marked IK9,  Subsequent related
correspondence was also circulated, but only among cerain officers at

CIG. This corraspondence is attachad marked 1K10.

There is also no evidence to suggest that Dramat lisd o Parliament, and
did not genuinely believe that the named Zimbabweans had been
deported as ilegal immigrants (as he had been advised by Maluleke). In

this regard, the March 2014 report stated {at p, 33) that:

"TWihen the renditions fssue hit the media at the end of 2011,
acting Nalional Commissioner of the South African Police
Serviges Lt General Mkhwanazi (A99) cafled the head of DPCI
Lt General Dramat to explain what happenad. Lt General
Dramat aitended the meeling with Capiain Maluleka and for the
entire duration of the meeting, Caplain Maluleke explained why
he arrested Zimbabwean nationals. If Lt General Dramat had
full knowledge of the purpase of the arrest, he could have
provided an explanation or jusiification during the meeting
thereby convincing the acting National Commissioner that the
operation was both lawful and necessary. I is in the same
breath that Captaln Maluloke provided a repor! to Li General
Dramat which was used as a basis o respond to a

parliamentary question.”
w 22
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56 | trust that the above explanations will remove any misunderstanding as

ragards the contents of the March 2014 repott.

57 | confirm that the March 2014 report is the only report that [ consider to
ba a “final report" on the renditions investigation. The recommendations
in the March 2014 report are informed by all the evidence, and it has
been properly subjectsd to intemal roview and authorisation, in

accordance with IPID policy.

Ww.jﬁm-

INNOCENT KHUBA

THUS DONE SIGNED AND SWORN TO BEFORE ME AT @/ olvane
THIS THE /9 DAY OF U S015AT /) 12 <

THE DEPONENT HAVING ACKNOWLEDGED THAT HE KNOWS AND
UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, HAS NO
QBJECTION TO SWEARING THE PRESCRIBED OATH AND THAT SAME
i3 BINDING ON HIS CONSCIENCE.

e
COYIMESIONER QEGATHS
LECHY Frsn e, UE LaNGE
cgmm:@sm&g‘gﬁmmgﬂm ’
RACTIGING ATTCRANGY
CAPACITY LERNURIFARIC
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POLOICHARE B.5 A
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CHIE/ Lo

GEORGE BAY.OYT
STBONGILE MZINYATHY

INDEPENDENT POLICE INVESTIGATIVE DIRECTORATE

Interview with:

STBONGILE MZINYATHT
and

GEORGE BALOYI

PRESENT :

MR SIBONGILE MZINYATHI - DPP

MR GEORGE BALOYI - DPP

MR SANDILE JULY ~ Director, Werksmans
MS KERRY BADAL - Assocliate, Werksmans
MR SANDILE TOM —~ Associate, Werksmans
MR KWAZI BUTHELEZT = Candidate Attorney

17 April 2015

MR JULY:

My name is SANDILE JULY, I'm from WERKSMANS,
and today is 17 April 2015 at the offices of
the DPP in PRETORIA, with ADV MZINYATHI and
ADV  BALOYT. I'm with SANDILE TOM, an
Assoclate from WERKSMANS, KERRY BADAL, an
Associate from WERKSMANS, and KWAZI BUTHELEZI,
a Candidate Attorney from WERKSMANS,

Mr Mzinyathi, we have given you the background,

and told you what MR CHAUKE teld us about the

By
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GECRGE MALOYY
SIBONGILE MZYWYATHL

docket, when he received it, and it was taken
away from them by KHUBA and a certain MR ANGUS
from IPID. The docket was returned to the NDPP
office, and according to CHAUKE when they

enquired about the docket, they were told that

khe.docket was never intended to.he returned to.
his.office; Then it was advised by the NDPP to
close his file, therefore he was not going to
deal with the matter anymore.

In December, when he was called by the NDPP
about the same docket, he refused to accept the
docket back because he had already decided to
close his file,_as per the advice of the NDPP;
On 1 April this year, he found in his office a
box, which was closed - sealed - to be opened
by him_only. Inside that box were arch-lever

files, including a letter addressed to him

dated 13 March 2015. An,.a nutshell what it

Satd, was that the DPP of WNORTHERN GAUTENG,

which  is ADV  MZINYATHI, has made a

recommendation  that DRAMAT and the others

ey W e

should be prosecuted, But in the letter he is

requesting the DPP of GAUTENG, which is MR

CHAUKE, to make a decision, after consulting

with him as to whether prosecution should take

n
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MR MZINYATHI:

MR JULY:

MR MZINYATHI:

MR JULY:
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GRORGE BALOYT
SIBOWGILE MZINYATHI

place on that. 'That’s the summary of the
letter, but there are other issues contained in

that.

Mr Mzinyathi, you are supposed to tell us about
your involvement in the matter.

Thank you. The week before 13 January - and I
don’t remember the exact date, but I was still
on leave ~ I got a call from the NDPP who
enquired from me about my knowledge pf the
Renditions case, I told him that I know
nothing at all. Before then T had not been
involved in any way with this matter. He then
told me he was going to forward the matter to

me, because he had receilved it from ADV CHAUKE,

and he told me the reason why he intended to

‘give it to me, was because it transpired to him

that DIEPSLOQY, which is the area in which some
of the incidents occurred, falls under my area
of jurisdiction,

I will keep on interrupting you. T Fjust want
you to confirm that he said he received it from
ADV CHAURE?

Yes.

Which is not correct, because the document was

taken from MR VAN 2YL. As I indicated to you

.
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when we started recording, it was taken to him
by MR VAN 2YL by two pecple, which is KHUBA and

ANGUS, and it never went back to CHAUKE.

MR MZINYATHI: In othexr words is your question that he got it
from CHAUKE personally? 3
MR JULY: No, my question is did he get it from CHAUKE

personally or from the office of CHAUKE.

MR MZINYATHTI: Look, from my recollection I think he actually
sent it from CHAUKE, but from my'point of view
I really don’t know whether anything much turns 10
on that.

MR BALOYI: It might have had a very long turn, but

eventually what it means is it ended up on his

table.
MR JULY: I will tell you that it is critical for our 15
ifﬁ purposes, and I will tell you why, We need to

know exactly what happened to the docket.
That's one thing. Everything turns on that, as
to who gave him the docket. Because our
understanding is that the docket came from IPID 20
back to his office.

MR MZINYATHI: Oh, I see. Then I follow what you are saying.
Well, the information that he got it from
CHAUKE - as I'said a couple of minutes ago,

because DIEPSLOOT is my jurisdiction, he said 25
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I must have a look at this matter. T told him
that in the NDPP I waé on leave, but I was
going back to work on Tuesday, the 13th.
Indeed on the 13th I was here, and the docket
came in a sealed box, with a covering letter, 5
I think the docket constitutes five or six
lever-arch files - the docket itself - with
several fives of annexures and exhibits. .What
I then did, and even before talking to ADV
MARAIS, was to read that docket myself, and I 10
made comprehensive notes, which are these, off
the original of the docket. I think T took
about a week to read this docket, because I was
reading it amongst the many other things that
I had to do. Then I called one of the most 15
f}—ﬂ senior deputies, ADV BALOYI, and said: George,
I allocate this matter to you, go through this
docket, and when you are done let’s discuss it.
I must mention that from time to time, as he
was reading, ADV BALOYI would give me some 20
verbal updates. I still remember, for
instance, 1f he had made a <call to the
investigating officers, he would tell me,

because I kept on enquiring from him: What is

the progress in the matter? 25
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In one of the files that was delivered with the
dqcket to me on the 13th, T must confirm that
I saw the report. I think this was the last
report - the red one - the one

MR TOM: It’s the one dated 18 March 20147 5

MR MZINYATHI: Yes,. It was part of the docket, it was an
annexure. Then I was careful to finish reading
that docket before reading the report. When I
read the report, for me it was very, very
useful, because in a very detalled way the 10
report goes a long way to summarising the
statements. Every statement in the docket is
summarised in that report, I must say that
helped me to cross-reference with my notes
about whether I had captured a certain 15

statement correctly. I do observe that the

"~

report conciudes by making its own
recommendations about who should be charged and

who should nct be charged.

While all of this was happening, I was not 20
aware that there was anything called a first
report, In fact it came to our attention,
Geocrge, much later - I think after about a
month - that there was a first r.eport. That

happened over the news, or something like that, 25 -
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and we were all surprised there was a first
report. I then went to visit the‘NDPP on a
date which I don’t remember for a matter
unrelated to this matter.

That was more or less when? Was it before ... 5
No, before. This was definitely before our
recommendation. He then told me: By the way,
there is a first report here, have you seen ité

I said: No, I was not aware that there was a
first'report. He then made me a copy, and this 10
is the copy that my colleague, GEORGE, just
showed you now, the one with scribbling on the
cover, I did nect fead that report in any
amount of detail, but on a cursory observation

my point of view was that the summary of the 15
statements was basically the same. Of course,

as 1t has now become well reported, its
recommendations differ from the.second report,

I gave it to GEORGE. 1In fact at that time the
docket had already been‘with GEORGE for some 20
time, I had finished reading the document
myself, |

Did he tell you whether he was in possession of
that report when he gave you the docket?

I did not ask, As I was reading this document, 25
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I was formulating conclusions or views in my
mind, but I kept those to myself because I was
waiting for GEORGE tc come to his conclusion.
Eventually then GEORGE came here = I think let
me point out that as he was reading it, GEORGE
from time to time would say: The DPP - I think
this is were the case is going, in terms of his
own reading. He eventually came up with
recommended charges. GECRGE is going to talk
about that at length.

Did you share the new report with GEORGE?
Yes., As soon as I receilved it ~ I didn’'t keep
it for a long time. As I say, from my point of
view I didn’t even read it in any amount of
detail, but Just paged through it. Tt
basically locks like the same report in terms
of how it summarises the statements. The only
difference is towards the end, with the
recommendations,

Then GEORGE, after reading the report and
having discussed the matter with me from time
to time - I still remember on certain occasions
in relation to one charge, for instance, we
would debate whether this was a conspiracy, was

it common purpose — all those things, because

\r
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we are prosecutors, and we were looking at it
from that point of view, until we came to the
charges we thought shcould be brought.
Now, why a recommendation and not a decision?
It’s not as if this is something that we did 5
not sort of think carefully about. You are
aware, Mr July, that this is a DPP office, and
we make decisions every day to prosecute.
Under normal circumstances - and I'm sure this
is what GEORGE is also going to confirm - we 10
would simply have decided this matter. But the
reason why is as things now stand DIEPSLOOT
dees not fall under my jurisdiction.

MR BALOYI: That’s from 1 Decembér 2014,

MR JULY: In actuel fact what he says in the letter to 15
CHAUKE, is that now that the matter falls under
thé jurisdiction, then vyou can decide the
matter. There is a contradicticn there, in the
sense that CHAUKE was seized with the matter,
even when it was not under his jurisdiction. 20
50 you can’t then say you are taking the matter
to CHAUKE in spite of a recommendatioﬁ, simply
because it now falls under his jurisdiction.

You can’t use jurisdiction as a reason.

MR MZINYATHI: You see that's a matter for yvou to determine. 25
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In terms of the Criminal Procedure Act - and
I'm sure we are all aware of it - I can only

decided for another DPP if jurisdiction has
been transferred. There is a specific section
in the Criminal Procedure Act where the NDPP
transfers jurisdiction to another DPP,

Yes, yes.

In such a situation I become seized with the
matter as if I am the DPP of first gnstance,
and then I can decide. We were constrained in
this matter - and we were careful, Mr July,
because inasmuch as DIEPSLOOT was under my
jurisdiction where coffences were committed, at
the time we were making a decision I didn’t
have jurisdiction over DIEPSLOOT.

But do you know why that jurisaiction was not
transferred, ifiwe take your argument to its
conclusion, which 1is that there can be a
transfer of jurisdiction, even after the first,
logically the NDPP had the pcower to say: I am
transferring this tc you.

Yes.

~And that didn’t - -happen?

No,; it didn’t.

Actually at some point we were contemplating

Wl
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returﬁing the docket to the NDPP to say: It
doesn’t fall within our Jjurisdictional area.
It had the MUSINA leg, and obvicusly the matter
had a cheguered history, and we felt let’s just
make a recommendation at least. 5
=y MR MZINYATHT: Sc I think I have clarified or I have attempted
o) to-clarify why we chose the recommendation,
You know, 1f you have a lock at that
recommendation even the style in which it is
prepared, it is prepared in the style in which 10
we normally make decisions. It's just that
instead of saying the DPP decides; we say: It

is recommended.

MR JULY: But in any event vou were recommending a
decision. It's not like you didn’'t make a 15
;“” deéision.
. MR MZINYATHI: No, we did.
MR JULY: You made the decision of recommending to them,

meaning that: We are not imposing ourselves,
you can still decide, but your decision that 20
you recommended was that,

MR MZINYATHI: Yes,

MR JULY: Sc . the issue of recommendation becomes too
difficult,.
MR MZINYATHI: Yes, After having done that - and this is also 25
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another issue that I think is being questioned
in some quarters, certainly i1f one takes what
one reads in the newspapers tc heart, because
there is also apparently a school of thought
that says: Why did I even return the docket to
the NDPP? The same answer I'm ¢giving you is
going to hold, because 1f it was a decision we
would have taken the docket to the police with
the decision. But because it’s a
recommnendation 1t goes back to where the.docket
came from, so that it can either be taken to
the police, or he can then say to us: I have
read your recommendations and you can maybe
decide on the matter. It is at that point
where, 1f we had been called upon to decide, we
would have raised the issue of jurisdiction.
Isﬁ’t that so, George?

Yes.

At that time we would have reguested: Please
transfér your decision, but then the matter
went there on 13 Marxrch. Can T pause for now?
So that was in March, when you made your
recommendation?

The recommendation was made a few days before

that. 13 March is the date of the memo that

v
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forwards the recommendation, together with the

docket, to the NDPP.

Would you be so kind as to give me that mail?

We’ve got the answer from the NDPP, where he

is..

Have you spoken to him already?

Who?

The NDPP?

No, not yet. We've got The memo that he sent

to (?).

Okay. I don't think we’ve seen that,.
“YOUR LETTER DATED 24 MARCH:
The matter is duly referred to the NDPP
in terms of (indistinct)} the NDPP. I
duly ‘referred the matter to  the
appropriate DPP, Advocate Mzinyathi, who
made a recommendation and since referred
the matter to the head of NPS to advise
on the way forward,
I am duly seized with the matter and will
return the case docket to the appropriate
authority once a decision hasg been made.
You will be iﬁformed in due course.”

But all that he says here, he does accept that

vou made a recommendation.
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MR MZINYATHI: Maybe for completehess’ sake I think I need to

mention this. I have not mentioned it yet, I
thought it ‘was going to come later, after
GEORGE. It will be clear from my notes, if you
have the date - and I will give it to you later 5
- what happened after the 13th is that I got a
call. I am reminded of this by the heading of
this letter. I got a call from a guy who I
think 1is the Staff Officer of GENERAL
NDLALEZT (?), a certain COLONET KWAI(?). 10
COLONEL KWAI said to me: Can you please
conflrm your email address for me, because I
want to send é letter to you from the head of
the HAWKS,  and I'm not sure of the email
address. In fact he actually told me that he 15
had been attempting to send emails, and they
kept on bouncing back, so he thought he was not
getting my email torrect. I then said to him:
Okay, give me vyour email address, I will
forward a blank email to you, which you will 20
use to respond to. I then received a letter
from MR NDLALEZI, enquiring about what had

happened in this matter, MR NDLALEZI's letter
ig here?

- MR BALOYI: Yes. o5
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MR MZINYATHI: Can you please find it for me quickly?

MR BALOYT: I think this is a response to the letter. No,
_this is from the attorneys. |

MR MZINYATHI: This letter is actually a wvery, very
interesting letter, and I think Jjust for 5
purposes of completeness it will become clear,

This letter says:
“"NATIONAL DIRECTOR  OF PUBLIC
PROSECUTIONS: ATTENTION S MZINYATHI.”

MR BALOYI: Here it is. 10

MR MZINYATHI: Thanks, It's a letter from the HAWKS of 18
March. NDPP, ATTENTI&N S5 MZINYATHI.

MR JULY : This is 18 March?

MR MZINYATHI: 18 March, and this is a letter I received
‘immediately after I had confirmed my email 15
adﬁress from COLONEL KWAL. I then forwarded
this letter of the HAWKS to the NDPP in a
letter dated March, and this letter is actually
very, very simple, it’s three lines.

| “Dear NDBP 20
Please find attached hereto a letter
dated 18 March from the head of the DPCI,
the contents of which are self-
explanatory.”

This letter requests me to de things. T then 25
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say in my letter of 19 March:
'‘“In response to the request contained in
the aforementioned letter, Ilconfirm that
this office made a recommendation in this
matter, which was forwarded to you
together with the docket on 13 March for
consideration and feedback.”

I sent this to the NDPP vwvia email and hard

copy. Then aftér enquiring, the NDPP wrote to

us —~ George?

Yes.

They wrete to us, questioning why I had

forwarded this letter - this response to MR

NDLALEZI as well., Because what I did was to

write to the NDPP and copled MR NDLALEZI, who

is the author of the request.

The letter you are referring to now is dated

what?

The letter I received is dated 18 March.

No, the one that you sent to MR NDLALEZI?

My response to the NDPP is dated 19 March, the

following day.

Oh, s0 you are responding to the NDPP: I have

received this letter from

Yes.
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and then you CCd him?
Yas, exactly.
Now he wants to know after the 19%th, when you
dé—that, why you CC’d NDLALEZI?
NDLALEZT .
But what is wrong with that, because it’s a
letter addressed to you, and now you are
saying: Listen, Mr Ndlalezi, I think this
should be directed to somebody else.
Yes.,
Aqd you are therefore advising him: This is
where you should go,
Exactly. In fact that is precisely how I had
apbroached it. I didn‘t want to waste time
writing many letters to the NDPP, and then
another letter to NDLALEZI to say: I have
forwarded this thing. One email or - one memo,
in my view - and I think it’s a view that makes
sense as I sit here,
Buﬁ these are the internzl workings of the NPA.

I suppose they do not form part of your

investigation,

You see, we are where we are now because of the

internal workings of all these institutions,

IPID, the NDPP. Actually the wheole issue is

e
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centrea around the workings, because it 1is
through the workings that these things happened
in the way which has lead to this investigation
now. The relevance of certain things -~ and
whether they are relevant we will m;ke that
judgment call, as to what is the relevance of
the letter from NDLALEZI to MR MZINYATHI,

and Mr Mzinyathi, if it does not add

any value to our conclusion we will leave out

anything that has no relevance. But what we

need to appreciate is the fact that this whole

'thing is centred around how the NDPP handled

the matter; how, .the docket moved from one

.......

blace to another place, and what the reason was

T S BhnraleTs

.fox the movement of the docket, Do you get

whét I'm saying.

I understand what you are saying there, but we
are not here to deal with the general
administration, Here.we are being spécific.
You see, the reason why I made reference to all
these things is because of this letter. This
letter creates a nexus to these communications.
I could not simply have kept quiet after you
had showed me this letter.

I think what needs to be clear to all of us

W
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here is that we are not here to investigate the
administrative operations of the NPA. This is
a specific assignmen£: What happened after the
report, and the coming of the second report,
and the docket. For instance, what we do know
is:that MR MZINYATEI was given a report - a
reportiwhich was dated March, where the docket
that was with MR CHAUKE did not have a report
dated 18 March, it only had the report of 22
January, because it was handed to him in
February. Do you get what I'm saying?

Mrom .

So it is through that administrative process
that we will be able to come to a conclusion as
to why things happened in the way in which they
happened.

I think that concludes - of coursé, I responded
to the guestion Lo say: Look, 1 copied Mr
Ndlalezi because the letter was actually
addressed to me, and I was not under any doubt
that I was the intended recipient, because the
person had called me and said: Confirm your

email address.

So you came to -a conclusion, and you sent a

recommendation, but your recommendation is

}*1
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stated 1in the letter of 1 April, which
letter I have seen, where the NDPP writes a
letter to CHAUKE saying you have recommended
prosecution of several people. Again, who is
NPS? The NATIONAL PROSECUTION SERVICE, what is -5
that?

MR MZINYATHI: NPS is a business unit at VGM, at head office,
wﬁich is responsible for prosecutions in the
divisions. Let me put it this way. There afe
four business units in the NPA, You’ve got the 10
Asset Forfeiture Unit, you’ve got N8SSD -
Naticnal Specialist Services Division, or
something like that, you’ve then got the NPS,

which is the National Prosecution Service, and

then the fourth one? 15
MR BALOYI: Corporate Services.
MR MZINYATHTI: You’ve got the four deputies: NPS, Asset

- Forfeiture, NSSD and then there is the LAD, the
Legal Affairs Division. Now, the NPS is the
business unit which is responsible for the 2¢C

DPPs. All the DPPs report to the head of the

NP4,

MR BALQYI: And as the name says, 1it’'s responsible for
prosecutions.

MR MZINYATHT: Yes, if you want to distinguish it for instance 25
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from asset forfeiture and other issues.

MR JULY: This letter is dated 27 March. Anyway, that’s
fine.
MR MZINYATHI: I think now we can give over to GEORGE,

because, as I sa&, GEORGE spent a lot of time 5
working with this document{

MR JULY: You see with GEORGE - the other thing is if we
speak to GEORGE now we are talking about the
merits of his findings. You made mention
of the fact that you may have the two 10
reports, and they loocked the same. Have you
evear lodked at the repert later on - the other
report which was diven to you later by the
NDPP? Have you ever looked at it to do the
comparison? | ' 15

MR BALOYI: The first report, yes. I remember when we were

conferring here, and that was more or less at
the stage, as the DPP mentioned. I think we
conferred on two occasions, The first time
around - and then we went away and just refined 20
the charges in light of our discussions and our

final deliberations. I think that’s when the

NDPP said he received a parcel the previous

Friday. I think' you met on a Monday, and you

mentioned that you received a parcel — .I think 25
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you were not here that Friday, and I think you
mentioned that it was delivered to your PA. As
we were deliberating, I think you then opened
that parcel and it turned out to be that first
report, if my memory serves me well,

Ast say, I didn't think it was important to

hafe detailed tracking of these events at the

ftime. But one thing is for sure, that whenh we

got the first report we had almost reached a
stage where our mind was c¢lear about this
thing. In fact GEORGE told me that he didn’t
even rea& the report.

We will just demonstrate to you the differences
between the two reports.

Okay, please.

We have been asked as well whether there is a
pfima facie case, which means that we must
decide, based on the information which is in
thé docket —- the information that is before the
two sets of people - is there a prima facie

case to be made against those people. Whether

we will be confirming what you have said, or

whether we’ 1l be saying.there is no prima facie

case, that will come later, but we have a view.

Already we have our own view about what should

4l
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have happened.
Adv Baloyi, you then looked at the documents -
the docket itself.

MR BALOYI: Yes. I got the dpcket frem the DPP I think'
around 22 January or thereabouts., I have been 5
looking for the note that the DPP made, and I
can’t find it, but he made a note to say:
George, please read the docket and let’s
discuss it when you have finished. I would say
it was ardund 22 January or thereabouts. I sat 10
slogging through the docket, and it tock me a
while because in between I do other work. But
from time to time, as the DPP mentioned, I
would get an impression abecut the case, we
woﬁld discuss it, and so it went. I must say, 15
from the beginning, when I recgived the docket,
as the DPP mentioned it had this email report -
the second report, But I never had a look at
the report, and I mentioned to the DPP that I

might be taking a radical wview - fthere is so 20

Zepedt ,
e gy O much made about the first and  the. second
e 1 e n o
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report,.but I don’t logk at reports...Thatls

not evidence, = When I read the docket I'm

Logking for admissible evidence. These reports
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3,
\ ,

0|

-



§ July/IPID
17,0415

\ v «Q,J;/{C/-Q M e g
¢ Sﬂ VR,
\’r (/\ \' (/’

SEUT ,%,.--er)cf:n/r}‘ A

!
W »;1" W
[ e ?Z 7 gy

Y6-HIK-SUP-376

24

GEORGE BALOYI
SBIBONGELE MEINYATHI

tendered in court. VYou can't tell the court;

WA TN, RN

.,.Ba‘s.ed;o.n..;.t.hfi)s\.L.,r.ep.Qr.,.tﬂ,..,,.I,...l;.a.‘sz...ez...gs—;:c;.id.ad.,..tlt;i..a.-. And

that's why I decided that I wanted to look at
the matter with an unencumbered mind, and
that’s precisely what I did,

For our purposes reports help only just to have

S DT Wb 4 o SR LT A
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a record at our offices, in case someonse phones

after we have made our decision. = You can

quickly go to the file, and say ~ it‘s a
summary basically, and it helps us in that way.

Firstly, .as I said, the. reasen. why. [l didolt

Pyt R e e AT B Phecy

look at it, I wanted to look af .it.with.a.clear

W R e ST LENEY

mind. Secondly, [T didn’t know what. the person

who.compil ed. the. report. .was.lookingd. ... Vs
summary.of. the evidence might be defective, and
certain issues I.wounld want.to look at. he.might
have. overlooked. For instances, these reports
were authored in: January and March last year,
and we’re looking at the docket almost a year
thereafter. Obviously a 1ot of water would
have gone under the bridge in the meantime. So
it’s sort of updated. But I moved from the
premise that I was going to lock at the matter
with a clear mind, and I read the docket from

the front cover to the last page, without

al
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looking at the report. Actually to this date

I have hardly looked at the report. The only

(\Q'-"\fl (/( '-—\.,é%

’1(/;(4}@ / /'._t e%}m@
A
P\’\«Q. L W{-

time, when we were deliberating with the DPP
(/ﬂbefore we made our final recommendations, when
he:mentloned that he received the first report,

¢ o
“”JLNW‘

T said: Out of interest let me see what the
final recommendation was. .That was after we
h@d alréady decided on our recommendations. I
just sald: Out of interest let’s see what the
recommendation was, 1 just say coincidentaily
the récommendation sort of dovetailed, even 1if
not in precise térms, but to a great extent
there is a confluence petween our
recommendation and the report.

T read through the docket, and at some point I
felt I had breoken the back of the evidence.
That was arcund 23 February. T took much
longer. I think the DPP spent about a week or
so on the docket, but 1 took much longer.
Mostly I was reading the docket after
hours and at home, because during the day it’'s
very busy. T deal with representations, soO
during the day you get members of the public
coming to your office. So the only time to

read the docket was after hours and on

(\H%
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weekends, On 23 Februéry T called thé 10 to
say I had been looking at the cold facts, and
T just needed someone who had lived with this
document for a while to give me first-hand
information.,

Who is this 107

I just said I wanted to see if we were on the
same page, and whether my understanding of the
evidence was on paxr with his.

Whe is the I07?

Tt was KHUBA., I called him and said: There
are a few statements that T want you to have a
look at. That related mainly to the progress
reports. Theré are progress reports in‘the
docket, and I could see that LIEUTENANT GENERAL
DRAMAT was copied on those progress reports.
T wanted the people who authored those progress
reports to make statements, mainly just to see
if:those progreés reports came to the attention
of LICUTENANT GENERAL DRAMAT. We agreed to
meet on 3 March, .Indeed he came on 3 Maxch,
and he was accompanied by one MR VICEROY MAOKA,
who 1is a former prosecutor. Apparently he is
in their litigation section.

Maybe before T get to that, during the

Qe
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telephone conversation on 23 February, KHUBA
mentioned that they had asked for an opinion

from senior counsel, BARRY ROUX. I said:

Oh, that’s interesting. There were certain
issues that were uppermost in my ming, 5

T and I said: What was BARRY ROUX's view on this

and that? He told me what BARRY ROUX'’' s views

were.
MR JULY: ' Did he say when he asked fox that?
MR BALOYI: I think he did, and it must have been around 10

January or so, but I can’t say that with any
amount of ceftainty. But he did menticn that
they went to seek opinion of gsenior counsel.

He came on the 3rd, as I mentioned, with MR

VICEROY MAOKA,. We sat in my office, and I 15
) said: Please take me through the docket, What

bothered me, was I would have liked to consult

with the eye witﬁesses, the quys from ZIMBABWE,

just to sort of assess their credibility and

the credibility of their evidence. The only 20

person who could do that was KHUBA, because he

took their statements and talked to them, So

T wanted to gauge the reliability of their

evidence, and also what his impressions were as

fair as certain evidence is concerned. 25
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vYou see, the big problem in this case is that

one of the important witnesses, COLONEL

MADILONGA, has passed on. I debated certain’

issues with him, just to find out, should we
decide on a prosecution, if there is a way that
we can get other reliable evidence. I wanted
to hear from the horse’s mouth how wé could
close this big gap that has been left . by
MADILONGA. We went through the docket. The
other issue I wanted him to give me clarity on
is the version of former Acting Police
Commissioner, NTLANTLA MRHWANAZI. He called
DRAMAT at some point, and DRAMAT made an
admission to him, that yes, he is aware that
hig guys took some pecple through the BEIT
BRIDGE border post to ZIMBABWE. I wanted more
on the circumstances surrounding that adﬁission
that DRAMAT made to MEKHWANAZL . Actually 1
asked him to bring hié LIEUTENANT COLONEL ~ I
cannot remember his precise rank, hut I said to
him: please see if you cannct get GENERAL
MKHWANAZI here; iet me 3just get from the
horse’s mouth what the discussions were with
DRAMAT., But he_told me that he couldn’t get

that right. So we went through the docket, and

!
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I think I did ask him as to the first report,
because at that point we only -had the second
report. He promised that he would send it, but
I never received it. I never received it.
After that I made my own notes and met with the 5
DPP. We had our first round of discussions, I
told him what my feeling was about the matter,
based solely on the hard facts. We debated
certain lssues, I went away, locked at those
issues and presented him with the final 10
recommendations. That’'s how we came up with
these recommendations.

Along with our recoﬁmendations we sent the NDPP

a brief memo motivating why we think a
prosecution should be instituted. On 13 March 15
we gent the docket with our recommendations and

thé memo . .

MR MZINYATHTI: . George, should we not talk about the letter
that also (?), because that’s very important.

MR BALOYL: Oh.yes. On 10 March I was at a conference at 20
EMPEROR’ 5. T think I saw about four or so
missed calls on my phone from the I0. That was
on 10 March. It was clear to me that he was

desperately trying to get hold of me, When T

went through my emails in between the 25
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conference - I think aﬁ lunch, or when we were
done =~ actually I tried to call him. Before

that I sent him a message to say: I'm in a
conference, as soon as I get an opportunity, I

will call you. Which I did, just after 16h00, 5
but he didﬁ’t pick up, I think I tried him
twice or thrice. When I got home, as I was
going through the emails, I saw his email, and

he was feferring to our discussions on 3 March.

But what surprised me, obviously I put certain 10
scenarios to him, te say: What if Scenario A
eventuates? Let’s say we decide to prosscute

¥, this is the evidence we have against him, if

we decide to prosecute Y, this is the evidence

we have against him, and what is your comment? 15
On 10 March he sent me a very strange email,
saying he understood the different scenarios I

was putting to him to mean that that was the
decision. I'm just looking for that email that

he sent. _ 20
I then knocked off an email to him, and said; .
Look, you misunderstood me when I was debating

the various scenarios. Those were not cast in
stone, those were possibilities. We then

received a letter -~ hence I said I don’t really 25
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want to dwell too much on the internal workings

of the NPA. Anyway, We received a letter from

the NDPP ...

MR JULY: pefore that, that email that was sent. by KHUBA
was questioning the manner - he thought that 5

you had already made up your mind.
MR BALOYL: Yes, he refexrred firstly to "the telephone
conversation that we nad on 23 February.
Because as I mentioned, he indicated to me'that
- they obtained an opinion from senior counsel, 10
and I wasg more interested in knowing what
senior counsel said, especially around the fact
that MADILONGA had since perished, and how
could we fill that lacuna in the evidence. He
told me what BRRRY ROUX'S views were, and on 15
other matters as well.
Then .in this email of 10 March he referred to
the telephone conversation we had on 23
February. He saild: This is what you said, and

he then referred to the discussions we had here. 20

in my office on 3 March. He said: This is
wnat you said. ' He seemed to indicate that I

had changed ny decision. I then sent him an
email on the 10th, responding to his own email.

T said: Look, I think you misunderstood me. 25
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When I was debating the various scenarios with
you, it doesn’t mean a firm decision had been
taken. All I wanted was for you to tell me
what your views are, and what evidence there is
to sustain that particular scenarioc, We then 5
received this letter on 31 March from-the NDPP.
It appears that these two gentlemen went to the
NDPP to complain. BAmongst other things they
said - I told them there were certain issues
that were outstanding, which needed to be 10
investigated: the question of the cellphone
records. When we discussed with the NDPP,
already he mentioned'the death certificates.
In my discussion with them we mentioned the
possibility of getting a statement from the 15
prosecutor who withdrew the charges in
ATTRIDGEVILLE - as to on what basis he withdrew
the charges, and was there any Interpol warrant

at that stage? So I said: Look, this thing

has become urgent, it’s in the news, and for 20
the purposes of making a prosecutorial decision

now we need to have these outstanding issues

i aampg e b2 b dirr v e

completed before we make a prosecutorial

B Gl

decision. I said: I will sit down and make a

pap AT = T ST T

1ist of all these issues that are outstanding, 25
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and I'1l give them to you.
Théy went to the NDPP, and he said I promised
to send them a list of outstanding issues, and
T haven’t fulfilled my promise. In the email
that he sent me on 10 March, he also mentioned 5
that I promised him a list of outstanding
issues, I said: I will give it to you as soon
as I get a chance to put pen to paper. They
went to the NDPP and complained that they
hadn’t received a mninute with the list of 10
investigations. They made sworn statements -
both of them - basically saying that I seem to
have taken a certain Jline with the fixst
telephonic conversation on 23 February, and
o that in the consultation on 3 March I seem to 15

have deviated from that, He also made all
sorts of

MR MZINYATHI: He went as far as saying that on 23 Maxch (sic)
GEORGE went out and came back with a changed
view, saying that this is the view of the DPP, 20
which is something that I frowned upon.

MR BALOYL: They say I told them I wanted to consult with
the DPP, which 1is wrong. I went to the
bathroom. We started consulting at 05h00, and

at about lunchtime I said: Gentlemen, I at 25
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need a comfort break. I went to the bathroom,
and when I came back I bumped into the DPP and
sald: The IPID guys are here, I'm consulting
with them.
Would there be anything wrong if the DPP had a
view?
Well, I don’t think it would be wrong, but what
they are saying here is completely incorrect,
pecause they say here I went out, and when I
came back T said that DRAMAT must be charged,
and that we will have to bite the bullet,
something like that.
You see, this KHUBA guy is - we discussed it,
and I find it very strange that KHUBA would
think that an opinion expressed by anyboedy else
about the charging of DRAMAT would have been
influenced by things other than what was before
him. Because from what was before him at the
time, on 22 January, he came to that
conclusion: that DRAMAT must be charged.
Right? He then says to us he engaged SESOKO.
SESOKO is...

the National Head of IPID.

the National Head of IPID. He was acting

at the time. He engaged SESCRO, SESQOKO is a

]
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former prosecutor, according to KHUBA, who

_. .
/“\o$°“m.ww%mﬂ&£f has legal knowledge, and who influenced him
Avee. | - |
T otherwise. He influenced him otherwise, and
e inriuenced alm OLASrWlse, 4ng,
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again the issue is around the cellphone.

This new information, we are told, is about

cellphones. But what we do know, and what he
ﬂpim ) }-' .

doésn’t . know that we know -~ although we

-

new information was there, It was there

even before the influence he claimed 10

happened.
MR BALOYI: Actually, MOSING, as I mentioned ...

_MR JULf: Yes, he makes reference to the cellphones.
MR BALOYTI: That was in February last year already.

MR JOLY: Yes. . 15

)

MR BALOYT: He.made reference to it.

MR JULY: So that information about cellphones was there,
He'then-says, ag we were talking: You know,
now that you are saying. it - and that is me now
talking to him - I think SESOKO influenced me 20

incorrectly; he was wrong, = Knowing what T

know now, I would stick with my decision that

..‘XL_EQOIS

MR BALOYI: The initial decision?

MR JULY: The initial decision. That’s what he said. 25
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But when we said: Let’s go through the record,

your own report, where is this new information?

This new information is pieces of two or three.

statements, a sworn stateﬁent from SIBIYA,
which does not say anything, from DRAMAT, which
does not say anything ...

Yes, it’s more about his struggle credentials,
And the fact that he did not give any illegal
authorisation. He is not disputing the calls
that MADILONGA referred to, he does not dispute
the photos that were sent to his PA, he. does
not dispute the meeting that took place
congratulating those guys, and he dces not
dispute having received the success report.
Acttally now that you mention it, Mr July, I
think during our conversation, when he
mentioned that the spoke to BARRY ROUX, he said
BARRY ROUX amongst others said: Please go back
to DRAMAT and let him comment on all these
issues, especially that congratulatory meeting,
and the meeting with LISUTENANT COLONEL
MRKHWANAZI.

But it’s very strange that you now would be
reéuired to have more information to come to a

conclusion, when other people, including him,

AL
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based on the information they had before them,
came to a conclusion - whatever conclusion.
Why is it not possible for another person to
come to some sort of conclusion on the same
information that is before him?

Yes,

Why do you need additional information for you
to come to a conclusion? Here are the two
reports. Let’s assume that they:both stand,
they both have conclusions baéed on the
infermation that was before you. Remember
these things were concluded in February and
March so everything that they saw is before
you. Why would you then need this outétanding
information for you to come to a decision of

some sort?

Anyway, I made it clear to them that for a,

prosecutorial decision we could acqulre the

outstanding info:mation at a later stage.. But

I_felt that those matters could not stand in

the way of us taking a decision. We then say
those were loose ends that needed to be tied up
before we go to trial.

In-any event we are meeting with this guy at

12100. I think we are finished., We are happy

pi
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with the response we are getting, but just for
completeness’ sake, so that you know the report
- I'm not saying it’s gocing to make any
difference, instead ‘it confirms that there is
certain information that was removed to justify

a different conclusion. The report looks the

" same, you’re right, word~for-word up to page 9.

If you go to page 9

Of;which report?

Page 9 of the 18 March repoxt.

The second one? |

Yes. It will be page

Actually, we had a look with the DPP.

If you look, there 1is ALFRED NDOBE on
page 5. No, I'm on the wrong page, Soxrxry.
Page 9.

Of the second report?

The second report. If you look at page 9 of

the first report and page 9 of the second

report, you will see where a paragraph on page
9 of the first report starts with: “He will
state”, and it’s after the paragraph ending
with “sguspects”.

“General Dramat to assist them in tracing

the suspects.”

It
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MR JULY: Yes, After that it’s supposed to say:

“He will state that he told
Superintendent Ncube that he has to
verify with his senlors’ about the
arrangement.” ' 5

That paragraph has been removed in the second

report., TIf you go to the second report, where
it talks about “in tracing the sugpects”, after
that:
“wpor the period of two weeks - 10
That “For the period of two weeks” on page 9 of
the first report is there.
MR BALOYI: So they omitted this.
MR JULY: They omitted this because it makes reference to
o DRAMAT and about the meeting. They have 15
rﬁ;’) removed that and about having a meeting with

the ZIMBABWEANS,
MR RALOYI: “He then ¢alled him on his cellphone and
explained to him that there are police
from Zimbabwe who are intending to have a 20
meeting with General Dramat. Brigadier
Makushu told him that he was not aware of
the visit ...”

It’s the senicr of MADILONGA. He consulted two

of hisz seniors, I think. 25
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MR MZINYATHI: But what I’'m seeing is the statement of
MADILONGA .
MR JULY: Yes, it's his statement. You change a person’s

statement and you don’t say why. You can come
up with a summary, but if your summary — if the 5

ey new report, the so-called second report of 18

PN

A

March 1is a new report, you will draft the
statement. You can write it differently, but

here there is a deletien of information. Then

you can go to another page ... 10
MR BALOYT: MADILONGA is no more.
MR JULY: vou know why it is important for our purposes?

Our purpose is to demonstrate

MR BALOYT: Yes, the change.

MR JULY: ... that for you to. come to a differént 15
cénclusion, using the same  report, the
inconsistency of the evidence and the
conclusion - so for you to come to a different
conclusion, you need not to have certain
evidence or information included in your 20
report. Qtherwise you canlt have the same

report_and come to a different conclusion.

MR BALOYI: T'm with you.
MR JULY: Do you get what I'm saying?
MR BALOYI: Yes. | : 25’
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So if you go to page 21 of
Page 21 of the first report, and page 20 of the
second report, paragraph 5.2.
Yeé, 5.2, If you read 5.2, the first paragraph
of the success report ends with “AND OTHERS”,
which is written in capitals. Below that it
éays:
QThe report bears reference 14/02/01 and
was signed by Col Leonie Verster,
Paragraph ‘Al’ ...”
And then it says:
“General Dramat had a meeting ...”
That is out. If you go to the new report it's
not there, it has been deleted.
And you can see eﬁerything that has gone out
has got his
Yes. So if you look at paragraph 5.3:
| “EMAILS BY CAPTAIN MALULEKE.”
In the other report it has been left out. No,
no, it’s there,.
“He sent emails ...”
Yes. Then if you read the one of 22 January,
the original one, it says:
“The emalls were sent to the PA of

General Dramat, Phumla ...”
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But you won’t find it there. 1It’s not there.
“He sent emalls to Zimbabwean Police
trying to find out how they travelled
back home.”

Yes, but the reference to PHUMLA, the PA, is

not there.

It has been deleted.

This thing has been sanitised.

And then page Z2,

“LETTER TO STAKEHOLDERS DATED 20/08/2012:
The letter was generated the same day,
indicating that in August 2010 General
Sibiya and General Dramat went to
Zimbabwe to discuss matters of
cooperation on cross—border crimes.
Genéral Sibiya was appointed 'i'”

But on page 22 of this it is not there.

“LETTER TO STAKQHOLDERS" - let me just see. I

think the whole paragraph has been omitted.

Tt’s gone. It’s not there,

You see SIBIYA in the second report has been

omitted altogether.

Then vyou 1look at the documentary evidence

on’ the first one, and how they dealt

with it. Now, to avoid details, they then put

w/
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need 1s knowledge, and to provide conditions

for that to happen.

- I mean, he’s the head of HAWKS., How can it be

salid he didn’t know about it?

He knew, because there were also SMSs that were

not returned by DRAMAT. So if the knowledge

was there, and DRAMAT knew, whethexr DRAMAT was

or was not responding to S8MSs is neither here

nor there. 'The difficulty arises about his

physical presence next to the scene where the
crimes of theft and assault happened. That’s
it. The other ones of kidnapping and defeating
the ends of justice -~ there is no way that he
did not kﬁow about it.

Yes.

So there are a number of those cases where the
information has been cut.

T think that’s where we also brought in
conspiracy.

So: that 1s where we are.

THE INTERVIEW ADJOURNS
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G0, Baloyi

From: GO, Baloyi sgdbaloyi@npa gov.za>

Bant: 07 April 2015 01:01 PM

To: GD. Baloyi

Subject: Fw: Re: Reguest for new Investigative guidelines as per our discusion

On 2015/03/10, at 18:15, GD. Baloyi «gdbaloyi@npa sov.a> Wiote:

Ergar Mir Khuba
it uppears that you misunderstood me. There is not yel a final decigion, § was debating various senarios with you as

the i/o and getting to understang the case.Unce 2 declslon is reached at the appropriate leved, it will be
comrunicated to you through correct chaanels.t whl send you the Instruction regarding Vodacom when | am back at

‘the office on Friday, regards, EROrge

.....

On 2015/03/10, at 11:53 AM, Khyba @ipid.gov.23 <[Khuba@ipid.pov.2e> wrete:

Good day Adv, Baloyi,

On the 23 February 2015, you called me and advised me that you have heen seized with the responsibility to decide
and/or prosecute the investigations by the 1PID against LT, Genaral Dramat and Others. In our giscussions you
Indicated that, based on the case docket we have presented to the DOP, there is ro way that you will charga and
prosecuts Generals Dramat and Siblya.

However, on the 3 March 2015, | consulted with you with or Litigation and Advisory Services Mr. Manka, you
stated that you changed your decisien and have now decided o prosecuie General Dramat, which we accept iryour
prerogative as a Prosecutor. Further, in the same meeting you Indicated that there are further investigations that
st be conducted and you will issue & minute with instructions shout which investigations you wanted us to
conduict, '

We just wish ta remind you that we ara awalting the sald minute in order {0 enable us {0 continua and finalize the
—~lwestigations. Kindly advice when sama shoufd be expected.

Mir, Khulbsa H.L

Provinclat Head

1PI0: Limpopo

Tel: 016 291 9800

Cell no: 084 7022 741
‘Emalt khyba @ipid.gov,za
Fax no: 015 245 3408
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#

P HUMBULANI INNOCENT KHUBA with ID number 7205025194083 residing aty 46 Hans Van
Rensburg with the following contact numbers 0847022741 and 045 2919800 state here under cath
In English that.

i

1 am o male person etployed by the:Independent Police Investigative Directorate In Limpopo with
the rank of a Chief Director. | ami responsible for the Provinclal Offlce and have peticing powers
conferred 1o me by the Minister of Pollce.

2

On 23 February 2015 | received a calt from a person who introduced himself as Advocate George
Batoyl from Director of Public Prosecution. He Indlcated that he is daaling with Dlepsloot Cas
380/07/2012 and he would want to talk to me about the evidence in the case. We discussed the
evidence of case over the phone including evidence agalnst General Sibiya and General Dramat, He
said that he had studled the dockets without the use of the so called new or old report becauss he
wanted te gain proper perspective of the svidence without being Influenced by the report. He told
me that with the available evidence and the absence of the key witress Col Madilonga, there is no
way that ha will be able to prosecute General Dramat. He raguested me to e-mail him the so called
~ old report on rendition case as he anly heard about |t In the medis,

3

Qn 03 March 2015 1 went to Advocated Gorge Bafoyl's office accompanied by Mr V Maoka of iegal
Services. Upon our arrlval we greeted him and | discovered that Mr Maoka and Advocate George
know each other. We then discussed the evidence In the case including evidence against General
Slblya and General Dramat. Me indicated that he thinks that there s a case against General Dramat
and Ganaral $iblve desplte Mr Maoka’s opinion on the evidence at hand agalnst the two Generals,
We then informed him that IPID can only make recommendation but he has to make final dacislon
on the matter,

Un our way out Advocate George Baloyi sald that in situation like this, it Is very difficult but one had
to hite the bullet. He promised to send guideiines for further Investigations inciuding interpretation
of celiphone records by the service provider. Since then | have not yet receivediany guidelines from
fim,

That is all | can declare.

s
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1 know and understand the content of this statement,
1 have no objection In taking the prescribed oath.

| consider the prescribed oath binding on my conscience.

| swear that everything | said is the truth, so help me God.

b
SIGNATURE OF DEPONENT: NiiadAin ™

PRINT SURNAME AND INITIALS: _ s pup cemmiy 70 fC ppes 7L
DATE: 2@!6795/23\

| certify that the above statement was taken down in my presence and the deponent ecknowledges
that he/she knows and understands the contents of this statement. This statament was sworn/
confirmad before me and the deponent’s signature was put in my presence.

DATE; COMMISSIONER OF DATH: Ct) Lﬂ“*“%’ -

TIME: NAMEA?:))SURNAME: _ﬁ/f AHO/C 7 l/r) V /“{J

o) ACES RANK;
IPID
INDEPERENT POLICE INVES TI{2A
DIREGTORAYE GATIVE
2005 -03- 23
PRIVATE BAG X841
PRETORIA
0041

réered ? Aﬁ”f A Toaw! gfte”{ Vi (ei{
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SWORN AFFIDAVIT

|, the undersigned

PULE VICERQY HILLARY MAOKA

do hereby state under cath and say:-

On the 3 March 2015, | accompanied Mr Innocent Khuba, the F’rovnnmal Head
for the Limpopo Province of the IPID and the Investigator of the Diepsitet
CAS 380/07/2012 to the offices of the DPP, Pretoria in order to meet’

Advocate George Baloyl,

iy spsieg
A

The purpose of the mesting was that, Advocate Baloyi wanted to discuss the
Diepsloot case with Mr Khuba as the investigator.

. "*"f

The reason | accompanied Mr Khuba was to understand and share in the
discussion because of my prosecutorial background.
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Discussion ensued about our views regarding who must be charged and on
what charges. Mr Khuba and | made it clear to Advocate Baloyi that we stand
by our recommendations,

He indicated to us that the view of his "“Boss” (the DPP), is that Lt. General
Dramat must also be charged because, as the head of the unit, there is no
way that Dramat could not have known about the conduct of Maluleke and
others. We were surprised by the sudden turn of events, because on the 23
February 2015, Advocate Baloyi informed Mr Khuba that based on the
evidence he was not going to prosecute Sibiva and Dramat.

| told Advocate Baloyi that although it his prerogative to decide, the decision to
charge Sibiya and Dramat, was based on speculation and suspicion.

i canvassed with him the fact that Madilonga (the deceased witness)

istaternent is inadmissible because it s not a dying declaration. Further, that

refiance on the phone records proves nothing other than that there was

:communication between the Beitebridge border post telephane numbers with

the celi phane number belonging to Dramat.
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Regarding the SMS' report, | brought fo the attention of Adv. Baloyi that, it is
my view that there is ho evidence that Dramat is or was aware ashout the
contents of the success reports, however, in the case of Lebea, there is
istronger evidence to the effect that he was aware about the contents of the
isuccess report due to the fact that Lebea had acknowledged one report, As a
result, should a decision be made to charge Dramat, based on the success
report, it follows that Lebea must also be charged, In fact, in the case of Lebea
there was strong proof that he received same. | also brought to the attention of
Adv. Baloyi that this case was similar to the case of Major General Booysen.
Further, the fact that Sibiya sent SMS’ to both Lebea and Dramat, which was
the DPCl's mode of communication does not prove anything or suggests any
impropriety.

Regarding the meeting held at DPCI Head office in Silverton, there are
conflicting statements about whether or not Dramat was present. Further, that
whatever Dramat may or may not have said does not in any way suggest that
he knew that the operation was conducted illegally or that the illegal operation
had his blessings.

10.

Interestingly, Advocate Baloyi made the same observation that it would seem
the crime inteiligence police falsely implicated Sibiya whilst they knew that the
actions of Maluleke were unlawful, referring to a statement by one of the
wilhasses.

11.

Advocate Baloyi told us that he wanted to consult with his DPP (Adv
Mzinyathi} and left us in his office. On his return he told us that they have
decided that Dramat must be charged and that we will have fo bite the bullet.
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12,

| raquested Adv. Baloyi to send us a minutewith his Instructions  indicating
which investigations he still wanted to be conducted further, To-date we have
received nothing despite an e-mail by Mr. Khuba reminding him of same.

13.

i was surprised to learn from Gity press that Advocate Mzlyanyathi, stating
that there are few things fo be followed up. However, to-date still we have
received nothing from his office.

DATED AT PRETORIA ON THIS THE 23 MARCH 2015,

@/{”g\@w

DEPONENT

| cartify that the deponent has ackriowledged that he knows and understands the
contents of this affidavit, that he has no objection fo the taking of the prescribed oath
and that he considars this cath to be binding on his conscience.

Signed and swom before me at PRETORIA on this the 23 March 2015.

R

\
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COMMISSIONER OF OATH
NAME ANSUINAME: Y
Business Addrass: \\ \A.Qt’“;z’i& k. e a i




Y6-HIK-SUP-406

ANNEXURE HIK/W 14.




i
;
Q, §

«P‘E‘

Head Office

Tel: +27 12 845 6000
018 381 2003
Fax: +27 12 845 7326
i ! .

C Dctoria & Griithe
~ Mxenge Building
123 Westlake Avenue

Weavind Park
Sitverton, Pretoria

P/Bag X752
Fretoria
0001
Souih Africa

WWW.Npa.gov.za

)

)

1
4|~
I

/&

2

A L
NN

Priority Crimes Litigation
- Unit
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Reference: 10/1/'3/5/‘3/PCLU1/2016(IP!D)
Enquiries: Kim Benjamin
Email: KBenjamin@npa.gov.za

2 November 2014

The Section Head

Crimes Against the State and Tactical Operations Managément
Directorate of Priority Crimes Investigations S
Private Bag X1500

PRETORIA '

0001

ATTENTION: BRIGADIER XABA

THE STATE VERSUS HUMBULAN! INNOCENT KHUBA AND
TWO (2) OTHERSALTERATION OF THE REPORT ON THE
ZIMBABWE RENDITION MATTER: PRETORIA-CENTRAL
CAS 2454/5/2015: CAPTAIN HLATSHWAYO

1. The case was on the Regional court roll on 1 November
2016. All the accused Persons were present with their
counsels ready to proceed on trial. The State could not
commence with the hearing of the matter as a result of
the following difficulties/ challenges:- |

» Mr Sandile July of Werkmans Attorneys had
disclosed his unwillingness to testify in the matter,
- he was of the view that his evidence amaounts to
hearsay evidence, a view which we do not agree
with. He further threatens to approach the High
Court to set aside his subpoena. A copy of his letter
to me is enclosed herewit ‘

B

Justice in our socclety, sao that psople can jive In freedom and security"’}”

/
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o Brigadier Moukangwe who is now at the Provingial
Detectives in Nelspruit, was unwilling to honour an
appaintment for consultation on Friday 28 Qctober
2016; he indicated that the investigating officer did
not obtain his witness statement despite having
been in Pretoria at the time of the investigation. |
had refied on the recording of his consultation at
Werkmans Aftorneys and was of the view that he
had a statement in the main rendition matter, which
was not so. He later called to indicate that he is now
willing to assist, when the case was withdrawn

already. £rzo

s Mr Angus, the head of IPID in Nelspruit indicated
that he could not attend the consultation that |

. planned with him on Monday 24 October 2016 as
he did.not get approval of his travel arrangements,
Accused 3, Mr McBride had resumed working as
Executive Director of IPID and it would make it
impossible for him as his subordinate fo testify
against his supervisor. | travelled to Nelspruit on
Tuesday 25 October 2016 where | had a
consultation with him. Although he was willing to
testify, it would place him at a risk of losing his job
fo testify against his supervisor. The return of Mr
McBride to the office and the immediate reversal of
all the reforms brought by Mr Kgamanyane, who
had been acting in the place of Mr McBride during
the suspension, seem to have placed some
renewed pressure that makes it uneasy and
reluctant to testify in the trial.

¢ Adv Zaais van Zyl indicated that he normally does
not even consider the recommendation of [PID in
his assessment of the case, it would not have made
a difference to him whether the recommendation
was altered as he would read the statements to
determine whether there was a case or not,

* The stalement of Kukie Mbeki the former IPID
Executive Director who had asked Accused 1,
Khuba to handle the rendition investigation, was not
obtained in the docket. Accused 1’s version in the |
disciplinary hearing was that Kukie Mbeki had given C&

Guided by the Gonstitution, we in the National Frosecuting Authority
ensure Justics for the victims of crime by prosecuting without fear (/f
favour or prejudice and by working with ‘our partners and the public ]

to salve d ave cri
! and prevent crime Page 2 o 3
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him an instruction to work  with Brigadier
Moukangwe and Adv Mosing to the exclusion of his
supervisor, Mr Sesoko, which instruction was in
their view unlawful. It was crucial to get a statement
of Kukie Mbeki. | did not Manage to get even g
contact number of her.

2. | also considered that if | were to lead the evidence of
Adv Mosing in this matter, it may compromise the main
rendition case or the accused will have a chance to tegt
his evidence in this matter before the main case.

3. In the light of these challenges, | thought it wise to have
the' charges withdrawn instead of putting the charges
when | am not confident of a conviction. These changed
circumstances forced me to withdraw all the charges
against the accused. :

4. The case docket is returned herewith.

/ﬂﬂ‘%‘

GiS Maema

Deputy Director of Public Prosecutions
Date: ;?/ig [2 o0

Gulded by the Constitution, we in the National Prosecuting Authority
ensure justice for the victims of crime by_prusecuting without fear H/’

favour or prajudice and by working with cur partners and the public

t o d eve crime
0 sclve and pr nt crim Page 3 of 3
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SAINTS

IN THE LABOUR COURT OF SOUTH AFRICA
HELD IN BRAAMFONTEIN
CASE NO: JR1057/2016

tn the matter between:

INNOCENT HUMBULANI KHUBA Applicant

and

GENERAL PUBLIC SERVICE SECTORAL 1% Respondent

BARGAINING COUNCIL

DEPARTMENT: INDEPENDENT POLICE 2" Respondent

INVESTIGATIVE DIRECTORATE g

NELSON MATSOBANE LEDWABA N.O 39 Respondent t
SETTLEMENT AGREEMENT

INTRODUCTION

1 The Applicant and the Second Respondent (herein aiso referred to as
“parties”), racord the settment of thelr dispute relating to the unfair dismissal
of the Applicant by the then acting Executive Director of the Second
Respondent on the 30 September 2015, in the following tarms: By signing
this agtreement, the parties acknowledge that the agreement is more
particularly the contents are understandable to them,

2 This agreement is in full and final settlerrent of the dispute under the above
case number as well as in full settlement of all statutory payments du to the
applicant unless specificaily excluded hereunder,

BACKGROUND

o W

w1 !
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Mr. Khuba was empioyed by the IPID since January 1999 as an Assistant
Director: Investigations. He grew within the ranks of the institution until he
was appointed the Chief Director and Provincial Head for the Limpopo
Province in September 2014,

On the 22 May 2015, the then acting Executive Director Mr. K | Kgamanyane
("Kgamanyane”), placed Mr | H Khuba (“Khuba"), on precautionary
suspension under the provisions of paragraphs 2.7.2 of the $MS Handbook.

On the 7 July 2015, Khuba was setved with a notice to attend a disciplinary
hearing on the 17 July 2015, The disciplinary hearing was finally heard and
finallsed on the 23 September 2015, after the IPID with the blessings and
approval of Kgamanyane entered into a settlement agreement with Khuba.

Briefly, the settlement agreement provided that Khuba will plead guilty to the
charges proffered against him as reflected in the charge sheet and the
chalrperson will impose a sanction of final written warning which would have
been valid for a period of six months. Of importance, is that paragraph 10 of
the setilement agreement provided as follows:

“No agreement to vary, add to or cancel this Agreement shall be valid
untless reduced to writing and signed by or on behalf of both parties to
the agreement.”

It is noteworthy to mention that this agreement was never varied, added to or
cancelled as result the settlement agreement remained binding to all parties
to the agreement entered into beiween Khuba and the IPID. See Annexure
ilBll'

The setflement agreement and the sanction imposed by the Chairperson
concluded the disciplinary enquiry relating to the charées proffered by the
employer against Khuba on the 23 September 2015 in accordance with the
collective agreement and the DPSA Ministerial Directives regulating
misconduct enquiries against SMS members.

2

H/
A
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On the 25 September 2015, Khuba deposed to an affidavit the gist thereof
was t0 the efesct that neither Mr. Sesoko or Mr. McBride instructed him to
make any specific changes or fo exenorate any persori in the rendition report
made In March 2014,

On the 28 September 2015, and consistent with the settlement agreement,

Khuba reported for duty and resumed his duties as the Chief Director and -

Provincial Head for the Limpopo Province.

However, on the 20 September 2015, following Khuba deposing to an
affidavit that neither Mr, Mathews Sesoko or Mr. R J McBride instructed him
to make any specific changes in the report or exonerate any person in the
report, Kgamanyane addressed a letter to Khuba inviting the latter to make
written representations by not later than 09h00 the following day the 30
September 2015, why the final written notice sanction imposed by the
Chalrperson of Khuba's disciplinary hearing imposed on the 23 September

2015 as & result of the setilement agreement entered into between Khuba

and ihe IPID shouid not be revoked and a summary dismissal imposed.

On the 30 September 2015, Khuba submitted written representations against
his unlawful summarily dismissal. Desplte Kuhba's representations,
Kgamanyane summarily dismissed Khuba with immediate effect on the 30
September 2015. This dismissal was also against the spirit Khuba's letter of
appointment which provided that Khuba's employment will be terminated
after being found guilty of misconduct that would have justified his dismissal.
See Annexure “C”,

It follows that Khuba was found guilty by the Chairperson on the 23
September 2015 after pleading guilty as per the setttement agreement that
was entered into between the parties and a sanction of final written waming
imposed, Therefore, and in accordance with the collective agresment as well
as the DPSA Ministerial Directives, Khuba's disciplinary hearing was

finalised.
y 4 :fE

d

I
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PROCEDURAL. UNFAIRNESS

14 In terms of the provisions clause 6 of the collective agreement, that is,
Resolution 1 of 2003 read with the provisions paragraph of the SMS
Handbook the employer had a discretion to initiatiate disciplinary in the
event it is alleged that misconduct justifies a more serlous form of
disciplinary action than provided in paragraph 5. Both the collective
agreement and the SMS Handook provide that the employer must appoint
an employee as representative, who as as far as possible should be the
manager of the employee, o initiate the enquiry.

15 Further, clause 7.3 of the collective agrestent provides for the procedure
provide for the procedure to be followed when a disciplinary enquity is
initiated, Further, it provides for the procedure to be followed after the
employee has found guilty of the misconduct proffered,

16 Further, clause 7.4 provide for th procedure that should be followed by the
chalr when pronouncing upon an appropriate sanction to be imposed after
the employee has been found he/she has committed misconduct.

17 in terms of paragraph 4(d) of the DPSA Ministerlal Directives issued as a
result of the collective agreement the appeal procedure for SMS members
has been removed resulting in the sanction becoming effective immadiately
“~ In other words the implementation of a sanction can no longer be stayed”.

18 it is also important to mention that the both the collective agreement and the
8MS Handbook as well as the Ministerlal Handbook do not provide for
sumiraily dismissal of employees..

19 As a result, the parties (applicant and second respondent) agree that
procedure as set out in paragraphs 14 — 17 above, was not folllwed by the
then acling Executive Director, thereby, making the dismissal of Khuba of
procedurally unfair.

¥/
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.......

SUBSTANTIVE UNFAIRNESS

20 The partles (applicant and second respondent), agree that according to the
settlememt agreement entered into between the parties on the 23
September 2015, it was binding on the second respondent and could only be
set aside in accordance with the procedure set out therein,

21 Further, that applicant by deposing to the affidavit on the 25 September 2015
did not make himself guilty of misconduct and that the plea of gullty entered
by Khuba on the 23 September 2015 relates to his role in as far as the two
reports are concerned.

22 Further, that Khuba pleaded guilty to the altering of the first report because
he had added new evidence to the case docket that required him to review
hls January 2014 report. Further, that when he compiled the March 2014
report that was done in accordance with regulation 5(3)() of the IPID
regulations issued on the 10 February 2012 as pér Governement Notice No.
35018, thereby, his actions being lawful.

23 That conduct of the then acting Executive Director Kgamanyane in
summatrily dismissing Khuba, is contrary fo the plea of guilty agreement
concluded between the parties. In his submisslon, Khuba and correctly so,
contenteded that his signing of an affidavit did not contravene any of the
terms and conditins of the guilty plea agreement, Despite such a valid and
lawful contention, the summary dismissal occurred. Such is a demonstration
of mala fides on the part of Kgamanyane, It is trite law that state officlals
should not use State resources to unlawfully seftle scores or perpstuate
illegal and unlawful condust or actions. The utilisation of State resources to
perpertuate such conduct is in contravention of the Public Finance
Management Act, Act 1 of 1999 (“the PFMA"). The situation becomes grave
when such unbecoming conduct and unlawful conduct is perpetuated by an

#/ QE“
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Accounting Officer such as Kgamanyane who is expected to be the
custodian of the PFMA and should lead by example.

The conduct of Kgamanyane referred to above, occutred in violation of the
constitutional rights of Khuba.

ARBITRATION AWARD

25

26

27

The parties agree that the approach to be adopted in determining whether
an unfair labour practice occurred, as contemplated in the LRA, Is set out in
the cases set out helow.

In the matter of Joseph Dube & 76 Others v Nasionale Sweisware (Pty)

Ltd 1998 (3) SA 956 (SCA) at {2) and (4), the Supreme Court of Appeal held
that; -

“(2) When applying the definition of an “unfair labour practice”
in the Act, the LAC and this Court are expressly enjoined to
have regard not to only to law but also to fairness.
Consequently, the enquiry invoives a moral or value
judgment on a combination of findings of fact and opinion
(Media Workers) ...

(4) In order that a balanced and equitable assessment may be
made fairness requires the matter to be viewed both from
the puint of view of the employer and from the point of view

of the employes (Vetsak (supra} at p. 589 G ~D.”

In the matter of Media Workers Association of SA v Press Corporation of
SA Ltd 1992 (4) SA 791 (AD) at 798 (H) to 799 (a) the Court held:

G

H

i
!
!
1
\
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“The position then is that the definition of an unfair labour
practice entalls a determination of the effects or possible effects
of certain practices, and of the fairness of such effects. And, when
applying the definition, the Labour Appeal Court Is again
expressly enjoined to have regard not only to law but also to
fairness. In my view a decision of the Court pursuant to these
provisions is not a decision on a question of law in the strict
sense of the term. It is the passing of a moral judgment on a
combination of findings of fact and opinions. It follows that the
chairman’s prerogative of deciding questions of law (section
17A(3)(e)(i)) need not stand in the way of the conclusion
suggested by the other provisions of the Act considered above,
namely that the Act contemplates that assessors should
participate in answering the uitimate question. These various
sections can exist in harmony if the expression "question of law™
in section 17A(3)(e)(ii) is interpreted strictly so as not to Include
questions such as the ultimate question.”

In the matter of NUM v Free State Consolldated Gold Mines Ltd 1996 {1)
BA 422 (AD) at 446 H the Court held;

“Ultimately the task of the court is to pass a moral or value
Judgment.”

In the matter of National Union of Metalworkers of Scuth Africa v Vetsak
Co-Operative Ltd 1996 (4) SA 577 (AD) at 588 C - D the Court held:

“Fairness comprehends that regard must be had not only to the
position and Interests of the worker, but also those of the
employer, in order to make a balanced and equitable assessment.
In judging fairness a court applies a moral or value judgment to
established facts and clrcumstances (NUM- v Free State Cons at
446 1). And In dolng so it must have due and proper regard to the
objectives sought to be achieved by the Act. In my view it would

Z %

'yl
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he unwise and undesirable to lay down, or to attempt to lay down,
any universally applicable test for declding what is fair.”

30 In the matter of Sidumo and another v Rustenburg Platinum Mines
(2007) 28 ILJ 2405 (CC) and others the Court held:

“[267] It is plain from these constitutional and statutory
provisions that CCMA arbitration proceedings should be
conducted in a fair manner. The parties to a CCMA
arbitration must be afforded a fair trial. Parties o the
CCMA arbitrations have a right to have their cases fully
and fairly determined. Fairness in the conduct of the
proceedings requires a commissioner to apply his or her
mind to the issues that are material to the determination of
the dispute. One of the duties of a commissioner in
conducting an arbitration is to determine the material facts
and then to apply the provisions of the LRA to those facts
In answering the question whether the dismissal was for a
fair reason. In my judgment where a commlssioner falls to
apply his or her mind to a matter which is materlal to the
determination of the fairness of the sanction, it can hardly
be said that there was a fair triai of issues.”

31 The issue that requires consideration ls whether the award meets the
reasonable test as stipulated in the cases of Sidumo (supra), Gold Fields
Mining SA (Pty) Ltd (Kloof Gold Mine v Commission for Conciliation,
Mediation & Arbitration & others and Herholdt (supra),

32 In determining the dispute, the Commissioner had to take into account the
facts set out in Annexure "E", being the letter dated 30th of September 2015,
which clearly, without any shadow of a doubt, demonstrates that Khuba was
summarlly dismissed without a disciplinary hearing.

1/
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33 It s the parties considered views, as it shall be demonstrated below, that the
award made by the Commissioner does not meet the test referred to above,
as it is not sound, rational and reasonable. Further, the Commissioner did
not take into account the documentary evidence placed before him and did
not comprehend the issues that he was called upon to determine.

34 In the matter of Southern Sun Hotel Interests (Pty) Ltd v Commissioner
for Conciliation, Mediation and Arbltration and Others (2010) 31 ILJ 452
(LC) at [17] Van Niskerk J held as follows:

“If a Commilssioner fails to take material evidence into account, or
has regard to evidence that is irrelevant, or the Commissioner
commits some other misconduct or gross irregularity during the
proceedings under review and a party is likely to be prejudiced as
a consequence, the commissioner's decision is liable to be set
aslde regardiess of the result of the proceedings or whether on
the basis of the record of the proceedings, the result is
nonetheless capable of Justification,”

35 in the matter of Herholdt v Nedbank Ltd (COSATU as Amicus Curiae)
2013 (6) SA 224 (SCA) at 232 [18] the Court held:

“A latent irregularity, sometimes referred to as process-related
unreasonableness, is one arising from the failure by the arbitrator
to take into account a material fact In determining the arbitration.
It includes the converse situation of taking into account a
materially irrelevant fact. If that occurs, It is said to be a latent
irregularity justifying the setting-aside of the award. The LAC
expressed it thus:

“Where a commissloner fails to have regard to material facts,
this will constitute a gross irregularity in the conduct of the
arbitration proceedings because the commissioner would
have unreasonably failed to perform his or her mandate and
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thereby have prevented the aggrieved party from having fts
case fully and fairly determined.”

36 The parties to this settlement agreement have carefully perused and
analysed the arbitration award. In analylsing the documentary evidence
placed before him, the Commissioner did not mentlon at all the contents of
annexure “E” and the legal effect of the guilty plea agreement that was
concluded, referred to as annexure “B" In the pre-arbitration minutes. Such
is an Indication that the Commissioner did not apply his mind o the burning
issues that he had to determine,

37 In the award at paragraph 14, the Commissioner, and correctly so, cites a
quotation from the Sidumo case, which reads as follows:

“In approaching the dismissal dispute impartially a commissioner
will take into account the totality of circumstances. He or she will
necessarily take Into account the importance of the rule that had
been breached. The commissioner must of course consider the
reason the employer imposed the sanction of dismissal, as he or
she must take into account the basis of the employee’s challenge
to the dismissal. There are other factors that will require
conslderation. For example, the harm caused by the employee’s
conduct, whether additional training and instruction may rasult in
the employee not repeating the misconduct, the effect of
dismissal on the employee and his or her long-service record,
This is not an exhaustlve list.” (our emphasis)

ag Further, In the award, and correctly so, the Commissioner, at paragraph 15.
stales;

“15.  The principle established in this case emphasised the fact
that a Commissloner should not defer or rubber stamp the
decision of the employer and that he/she must consider all

- the relevant clrcumstances of the case. Commissloners are
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further enjoined to consider personal circumstances of the
employees in determining the fairness of the dismissal.”

A perusal and analysis of the award clearly demonstrates that the
Commissioner did not apply the principle referred to in the above two
paragraphs but merely paid lip service thereto, and rubberstamped the
decision of Kgamanyane.

The finding that "the sanction of dismissal hearing was appropriate” is
unreasonable In casu, as already demonstrated above,

In the award the following appears:

“20. Turning to the procedural aspect of the mafter, the applicant
alleged that he was denied an opportunity to state his case.
The applicant argued that the respondent has violated
Clause 6 and 7 of Resolution 1 of 2003, which provides,
inter alla: “that the émployer in cases of serious misconduct
which would warrant a dismissal may institute a disciplinary
enquiry”. The authority used as reference herein is not
peremptory and as such give the respondent a laeway to
dispense with the formalistic processes of disciplinary
hearing.”

The finding referred o above is not legally sound, taking into account the
objective facts of this matter, and is also dispelied by what is trite law,
namely that parties are bound by the process agreed upon, as set out in a
disciplinary code.

n the matter of Gosisephuthabatho Gustuv Lekabe v The Minister

Department of Justice & Another, Case No. J1092/2008, the Court held
that; -

1l
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“[13] In Highveld District Council, the Labour Appeal Court held : !
that: |

“Where the parties to a collective agreement or an
employment contract agree to a procedure to be followed in
disciplinary proceedings, the fact of thelr agreement will go
a long way towards proving that the procedure is fair as
contemplated in Section 188 (1)(b) of the Act. The mere fact
that a procedure Is an agreed one does not however make it
fair. By the same token, the fact that an agreed procedure is
not followed does not in itself mean that the procedure
actually followed was unfair....When declding whether a
particular procedure was fair, the tribunal judging the
falrness must scrutinize the procedure actually followed, It
must declde whether in all the circumstances the procedure
was fair,”

[14] The above approach is similar to that adopted In the case of
Leonard Dingler (PTY) Ltd v Ngwenya (1999) 5 BLLR 431
(LAC}, where Judge Kroon JA stated:

“In my Judgement, and having regard to afl circumstances,
the time when and the manner In which the apparent
hearing was held, while not strictly in accordance with the
appellants disciplinary code, were substantially fair,
reasonable and equitabls.”

See aiso SA Tourism Board v CCMA And Others [2004] 3 BLLR 272
(LC)".

In the matter of Francois Wiihelm Riskert v The Commissioner for
Conciliation, Mediation, and Arbitration.& 2 Others, Case No, JR686/03

the Labour Court held that: -
#/ ﬁ/f % \
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In the Black Mountain case, like in this matter, the employer
argued that the status of a disciplinary code is that of a
guideline not requiring slavish adherence. With reference to
the cases the employer's representative cited In support of
this propositlon (at page 7 G - H of the Black Mountaln
judgement), Murphy AJ commented that the matters
referred to all dealt with relatively minor departures from
procedural aspects of the prevailing disciplinary code such
as the failure of the chalrperson to appoint a prosecutor on
appeal or the appointment of a presiding officer not strictly
in accordance with the prescribed guidellnes. Murphy AJ
went on fo say that ... «. Where the employer's
disciplinary code and policy provide for a particular
approach it will generally be considered unfair to follow a
different approach without legitimate justification. Justice
requires that employers should be held to the standards
they have adopted.”

Reference made in the award to the process, item 4(1) of the Code of Good
Practice and to the cases of Maropane v Glibey's Distillers & Vinters {Pty)
Ltd & another and Avril Ellzabeth Home for the Mentally Handicapped v
CCMA and Others [2006] 2 BLLR 118 (LAC), Is misplaced. The issue that
had to be determined did not relate to the Investigation, but to the non-

holding of the disclplinary hearing prior fo the summary dismisgal of Khuba.

Similarly, the issue did not refate to the fairmess of the opportunity o make
representation, as found in the award as set out In paragraph 23, as follows:

“23.

The applicant was accorded a fair opportunity to make
representations as to why his final written warning
shouldn't be revoked and be replaced with a sanction of
dismissal. He exercised that opportunity. Whether such
opportunity was utllised effectively or not, same does not
make his dismissal to be procedurally unfair.”

13
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47 The Commissioner did not apply his mind to what IPHD sought to establish as
its case, as set out in the arbifration award, which reads as follows:

“5,12 By Inviting the applicant to make wrltten representations,
they believe that the latter was afforded an opportunity to be
heard prior to a harsh sanctlon being imposed. The
respondent prayed for the dismissal of the applicant’s
case.”

48 The above is a demonstration that it is not the IPID’s case that, prior to the
summary dismissal of Khuba, the required disciplinary hearing was
instituted. The issue was not what Kgamanyane belleved but whether
there was compliance with the legislation, SMS Handbook and the
directive,

49 The Commissloner finds that the IPID was obliged “o show that he
considered the representations of the applicant in arriving at the decision to
dismiss. This has been viewed by various cours as a demonstration that
same has considered or that the decision maker has applied his/her mind.”
Buch a finding Is unreasonable and not legally correct In casu,

50 The Commissioner, without making any reference, merely finds that:

“l determine that the respondent successfully discharged the
requisite onus, In terms of the Act, in order to prove that the
misconduct committed by applicant warranted a dismissal.”

51 It is clear that the aforesaid finding puts the cart before the horse In that the
dismissal of Khuba should have been as a result of a guilfy finding arising
from a disciplinary hearing, and not merely bacause of the commission of a
misconduct. Had the Commissioner applied his mind and comprehended
the issues that he had to determine, he would have found that the dismissal
of Khuba was both procedurally and substantively unfair.

14
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52 Applying the principles set out above, to the objective facts of this matter, it
is the partles considered views that second respondddent will not make out a
case on the merits, to resist the relief sought in the review application
launched by the applicant.

SETTLEMENT

53 Based on the above, the parties (applicant and second respondent), wishes

to seltle the dispute as set out above, pending confirmation of the above
Honoutable Court,

54 In the event the Honourable Court agree with all the above, the parties agree
ot the following order which may be made the order of the Court:

It is hereby ordered:

() The arbitration award issued under case no. GPBC 2606/2015 by
Panelist Nelson Matsobane Ledwaba is hereby reviewed and set aside;

(I} The arbitration award is replaced by the following order:

a. The dismissal of the Applicant Innocent Humbulani Khuba by the
second respondent on the 30 September 2015, was procedurally
and substantively unfair;

b. The Second Respondent is ordered to relnstate the applicant in
his position of Chief Director and Provincial Head for the
Limpopo Province from the 30 September 2015;
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c. Such reinstatement should Include payment of Applica‘nt full
emoluments as at the 30 September 2015;

d. Payments of the arrear salary will be pald to the Applicant in
April 2017; '

. Other arrear benefis such as pension and leave gratuity of the
Applicant should be adjusted accordinly with immediate effect;

. Applicant to resume his duties as Chief Director and Provincial
Head for the Limpopo Province with immediate effect.

COSTS

Each party shall be liable for own legal costs incureed in the review application.

——

)
DONE AND SIGNED- AT fR«'(";m" O™ AT THIS ) ] DAY OF JANUARY 2017

FOR SECOND RESPONDENT FOR THE APPLICANT
. !
el —
/
WITNESS WITNESS
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