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@ tandard Bank 1 oy

26 Octlober 2016
Commercial Banking

The Directors

Scipio Technologies (Pty) Lid

10 Haggie Road

Dunswart Ext 3

Boksburg

1459

Dear Claire Temselt

Scipio Technologies (Pty) L td

Registration number; 201611 08089/07

We herewith advise that after careful consideration, the Bank is terminating its banking
relationship with you on 30 days notice. We will also no longer be extending any future

facilities to you.
Account : 420867188 -Balance: R82 487.12

We will close these accounts on 26 November 2016. Kindly pravide us with the bank
account details where the available funds, if any, in tha accounts may be transferred to.
Altematively, a bank cheque(s) will be issued in your favour which will be ready for coliection
on the first business day after the closure date. ’

in the event that you may have any querles, please contact our Customer Refationship
Centre on 0860 101 101.

Yours faithfully

W

\ [

/

w Mr Brian Busse
Head of Commercial Banking Channel
Perseonal and Business Banking
The Standard Bank of South Africa Limited

184 Hyde Lane Cor Jan Smuts and William Nical avenues Hyde Park
PO Box 413106 Criighall Parl: SWHFT address: SRZA ZA 1) vnres standardbank co 2a
Tel: D11 2BQ 4800 Fax: 086K 079 295
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frameworks struggling to kesp up with an increasingly integrated global economy. Navigafing
these complex and dynamic frameworks can be difficult and costly, and increasing scrutiny from
reguiators has heightened concems that procedures will be deemed inadequate. According to
KPMG, 63 percent of respondents felt regulators should provide more guidance on compliancs
measures, and 43 percent sought a stronger relationship with regulators. In the Middle East and
Africa, 56 percent of KPMG respondents stated they would like to see increasing international
cooperalion to facilitate consistency of regulatory approaches.* Ultimately, the cost of
regulatory compliance may be shifted to bank customers in the farm of higher fees, restricted
credit, and a reduction in avaliable services and products.® For low-income individuals and low-
profit margln businesses that are unable to absorb these additional fee struciures, this cost-
shifing may result in the effective discontinuation of services and exclusion from the finandal

sector.

RISING FINES AND PENALITIES

Further infiuencing the risk-versus-profitablifty analysis for financial institutions is the imposition
of masslve fines for AML/CFT deficiencles and sanctions violations. Data from the Association
of Certified Anti-Monsy Laundering Specialists (ACAMS) indicates that although thers was a
modest rise in AML/CFT-related enforcemant actions in 2012, in the same year there was a
131-fold increase In fines and monetary settfements paid by banks for AML/CFT and sanctions
violations. *® Regulatory fines and monetary ssttlements under deferred prosecution agreements
rose from $28.6 miflion In 2011 to $3.5 billion in 2012, This includes a $1.9 billion settiement
pald by HSBC fo US and UK regulators for thelr failure to properly monitor wire transfers that
were linked to Mexican drug cartels, and for violation of sancfions laws through thelr business
with clients In Iran, Libya, Sudan, Myanmar, and Cuba.* It Is worth noting that, with the
excapfion of Cuba, all of the sanctioned clients resided in significant oll exporting countries—
which further suggests the Importance of profitabifity in the decision to assume risk.

Fallout from the 2008 financlal crisls, including widespread negative media coverags, has
contributed to the rise in monetary fines as regulators have come under increasing pressure fo
hald Institutions accouniable for misconduct. *® Regulators have indicated that hefty fines and
enforcement actions are imposed only on the most willful, sustained, and agregious offenders
(for example, the 2012 HSBC fines marked the third time in a decade the bank had been
penalized for lax controls and ardared by US authorilies to improve its monitoring pracﬂces”).
However, as William Hoffman, a former chief counsel at the US Office of Forsign Assets Control
sald, "It can be frustrating for banks because they are throwing millions of dollars a year into
sanctions and AML compliance programs and are the front cops for the US Government, but
they are still getting these hugs penalties.”*”

REPUTATIONAL CONCERNS

The Impfications of non-compliance extend beyond the imposition of fines, which are often only
the tip of the iceberg in terms of financial costs resulting from enforcement actions. Additional
tossas can be seen In the forced and of a business line or limitations on the provision of specific
products. ‘! In extreme cases, it can even result In the revocation of the bank's operating
charter. One area of partlcular concein Is the potential reputational damage incurred as a result
of enforcement actions levied on the bank, As regulatory scrufiny increases, so does the
likefihood that a bank will be found in viclation of, or, at the very least, deficlent, In its sanctions
and AML/CFT procedures. Concern over the ability of banks to survive the resuiting
enforcement mechanisms can negatively affact relationships with investors and have a volatile
impact o stock prices. For example, at HSBC, one high-profile fund manager announced in
September 2013 that he was selling a multi-bllilon-dollar holding as a direct result of concern
over the impact of future fines.® Rumors of impending enforcement actions for BNP Paribas
triggered an overall market loss of eapproximately $12.7 blllion, despite a slight increase in stock
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prices following the announcement that the bank had sufficient funding to pay the $8.9 billion
fine.® These enforcement actions also have implications for balance shests, as regulators use
thelr power to force firms fo held more capital, liquidity, solvency, or all three to protect against
failure.* Although they are frequently clted as a malin driver, the long-run implications of
reputational damage remain fo be seen. For example, every “global systemically important
bank,” or bank whose failure may trigger a financlai crisis, as identified by the Financial Stability
Boatd, has now been fined, which makes it difficult for investors and stakeholders to avold
engagement with tarnished Institutions.

On the other hand, de-risking Itself has pubtic relations repercussions, since banks are being
portrayed as cutting off crucial lifefines ta vuinerable communities. This builds upon existing
negative perceptions of financial institutions resulting from their percsived responsibiity for the
2008 financial crisks. In tun, there are potential “reputation returns® far banks In continuing to
engage with vulnerable commurities, and highlighfing this narrative may serve as a key entry
point for reframing the conversation as one of corporate responsibility. Oxfam America is
uniquely polsed to assist in these types of efforts and has seen sticcesses in this arena before,
including a grassroots activism and media campalgn to encourage Starbucks to recognize
Ethioplen coffee trademarks. *® For Starbucks, these types of Initlatives, Including others to re-
invest in local communlties and push for the sale of African-grown “free rade” coffee, have
reduced criticlsms of lis exclusive business operations as they tapped into shifting public
percsptions toward mora soclally conscious business models.” Promoting the benefits of these
types of returns may help recalibrate risk-reward analysis and establish a voluntary and private
sector response to the de-risking market failure.

ENHANCED CORPORATE AND
INDIVIDUAL ACCOUNTABILITY

Historically, regulators have shied away from criminal prasecutions for AML violations over
concern that the repercussions, Including the potential revocation of a bank charter, would
jeopardize the broader financial system, thus giving rise to the concept of “too big to jait."* One
of the cases most commonly cited as a deterrent to criminef prosecution is that of the
accounting firm Arthur Andersen LLP, which in 2002 was convicted of obstruction of Justice
related to the shredding of documents tied to the Enron securities fraud case. This conviction
was later overturned in 2005, but by then the firm had effectively gone out of business.*®

Instead of criminal prosecution, regulators in the UK and the US have traditionally relied on
deferred prosecution agreements (DPAs), according to which banks voluntarily agree to a set of
conditions In exchange for the suspension of criminal charges. DPA conditions can include
monetary penaities, improvements in compliance measures, changes to bank management,
and cooperation with regulatory and law enforcement authorities. For example, in addition {o the
$1.9 billion fine levied on HSBC, the bank also signed a five-year DPA that Included the
placement of 100 monitors from US regulatory authorities to ensure that remedial actions were
being implemented. If HSBC s found nan-compiiant during that period, it runs the risk of both a
criminal conviction and the potential loss of its US banking license.™ As the shock value of large
fines dissipates, some are concerned that financial insfitutions have begun to view fines simpfy
as “the cost of doing business,” and as a result they ara not likely to have an kmpact on
changing underlying bank behaviors. In response, regulators have made a deliberate and
significant shift toward stronger enforcement measures fo ensure both corporate and Individual
accountabimty.51 For example, France's largest bank, BNP Parlbas,® pleaded guilty in June
2014 to charges related to the processing of more than $8 billion in transactions on behalf of
Sudaness, Iranlan, and Cuban entities subject to US economic sanclions. This represented the
first time that a global bank had pleaded gullty to large-scale systematic violatlons of US
econatnic sanctions, and resulted in the imposition of an $8.9 bilfion fine. Conditions of the BNP
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Parlbas plea deal included action against 45 employees, including dismissals, cuts In
compensation, and demotions.*

Beyond repercussions levied at the banking institutions, senior staff have also begun to incur
direct personal impacts. Executives are routinely named and often dismissed in the aftermath of
enforcement cases, and although they may escape criminal prosecution, they often face carser-
ending reputational damage.“ Setting an important precedent, the BNP Parlbas deal does not
mention immunity from prosecution for any associated individual.® As one European banking
executive framed it, “From my point of view, there Is an orange sult sitting in the US and the
regulator Is saying it's there waiting for me."%®

Low profitability, rising compliance costs, reputational concerns, and increasing fears aver civil
and criminal penalties have all helped create a system in which risk avoldance has replaced risk
managesment, However, the same factors that contribute to the high-risk assessment of these
cllents are also what make them most refiant on international banking services. For many of
these cfients, banking relationships offer critical access to the giobal financial system for
vulnerable and otherwise underserved communities, and account closures negatively affect
both finandal inclusion and AML/CFT abjectives In the immediate and longer terms.

3 MAPPING THE EXISTING
NARRATIVES

There is currently a clear lack of leadership and accountablity on de-risking. Responsibiity for
addressing the problem confinually shifts among regitlators, policymakers, banks, and the
customer basa. Regulatory authorities continue to emphasize a risk-based approach that relles
on financial institutions' risk assessments and compliance monitoring mechanisms fo identify,
disciose, and terminate susplcious activity. Financlal institutions have rejected the role of
primary watchdog in seiect markets and Instead opt to remove themselves from these markets
altogethar. However, the lack of transparent criteria for de-risking has ieft affected customers
unclear of expeclations and ofien feeling unduly persecuted. The client base has focused its
messaging on the critical humanitarian impact these account closures wiil have on vulnerable
communities; however, their pleas do not appeer to resonate with business-mindad financial
executives, who may fear criminal liabllity and financlai repercussions. Regulators have yet to
step In to mitigate this market fallure and appaar unwilling or unable to provide additional clarity
regarding regulafory standards in this ever-changing compliancs landscape.

To better assess and Identify the current de-risking environment, the project team complled a
summary of soma of the key stakehoider statements and guidance notes related to de-risking.
This Includes both public documents and themes discussed during private consultalions
between the research team and various stakeholders. This section is not presentad as an
exhaustive list but rather offers preliminary mapping of existing narratives. The accompanying
fisting of bibllographic resources aiso offers additional reading and an opportunity io delve
deeper into individual narratives.
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INTERNATIONAL AML/CFT BODIES

Financial Action Task Force

The Financlal Action Task Force's (FATF} Is:

an Inter-govemnmental body established in 1889 by the Ministars of its Member
Jurisdictions. The objeciives of the FATF are fo set standards and promots effsctive
implementation of legal, regulatory and aperational measures for combating money
laundering, tarrorist financing and other related threats to the integrity of the international
financial system. The FATF Is therefore a ‘policy-making body’ which works fo genersate
the necessary political will to bring about national legisiative and regulatory reforms in
these arsas.”

The FATF has formulated a series of recommendations recognized as intemational standards
on AML/CFT and currently packaged as the “40 Recommendations.” The 40
Recommendations™® include a comprehensive list of measures countries should undertake in
order to combat money laundering and terrorist financing, and represent the core international
standards on AML/CFT. The FATF has recognized the importance of balancing AML/CFT with
finandial Inclusion goals, and It issued revised guidance in 2013 to assist countries in
developing policles that support these mutually relnforcing goals.“ In October 2014, the FATF
raised the issue of de-risking at lts triannual Plenary Session. In the resutting medla advisory, it
said:

‘De-risking’ should never be an excuse for a bank to avold Implementing a risk-based
approach, In line with the FATF standards. The FATF Recommendations only require
financial insiitutions to terminate customer relationships, on a case-by-case basls, whers
the money laundering and temorist financing risks cannot be mitigated. This Is fully in fine
with AML/CFT objectives, What Is not in fine with the FATF standards Is the wholesale
cutting loose of entire classes of customer, without taking into account, seriously and
comprehensively, their level of risk or risk mitigation measures for Individual customers
within a particular sector.

The tisk-based approach should be the comerstone of an effective AML/CFT system, and
Is essential o properly managing risks. The FATF expects financlal institutions to identify,
assess and understand their money faundering and terrorist financing risks and take
commensurate measures I order to mitigate them. This does not imply a ‘zero fallure’
approach. ©

The G20

It was expected thet the G20, an assembly of governments and leaders from 20 of the world's
|largest economies,™ would discuss the toplc of de-fisking at lis annual meeling in November
2014, in Brisbane, Australia. Unfortunately, the resulting communiqué did not address de-tisking
or AML/CFT, although it did relterate a commitment to strengthening the resilience of the globat
economy and the stability of the financlal system more broadly.m

Basel Committee

The Basel Commiitee on Banking Supann‘sion“ provides a globai forum for cooperation on
banking supervisory matters, with the goal of enhancing the understanding of key supervisory
issues and improving the quallty of banking supervision worldwide. In 2011 and 2013, it Issued
a comprehensive set of reform measures, called Basel i}, designed 1o sirengthen the regula-
fion, supervision, and risk management of the banking sector. Although compliance Is not .
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mandatory, It is often viewed as the global standard for financial institutions refated to capital
adequacy, stress testing, and market liquidity risk.

NATIONAL GOVERNMENTS

United States

The US doflar Is the most commonly used currency for cross-border capital flows, rendering
those transactions subject to US AML/CFT laws, which are jointly referred to as the Bank
Secrecy Act or BSA. This has made the US a major player in AML/CFT regulation, so consider-
able attention has been paid to the regulatory climate and approaches adopted by US regula-
tors.® On the whole, US regulators have reiterated their commilment to the risk-based ap-
proach as the most effective means for balancing financial inclusion and AML/CFT goals. How-
ever, some view the US as applying a much stricter standard than that outlined in the FATF
Recommendations.®

in April 2005, the Financlal Crimes Enforcement Network (FInCEN) and the Federal Banking
Agencles Issued a joint guldance note on abtaining and malntaining banking services for MSBs.
The note was designed to clarify the requirements for, and asslist banking organizations in, ap-
propriately assessing and minimizing risks posed by providing banking services to MSBs. In
Navember 2014, FinCEN Issued a new statement on the toplc, excerpted here:

Refusing financlal services to an entire segment of the industry can fead to an overall re-
duction In financlal sector transparency that Is critical to making the sector resistant fo the
efforts of flicit actors. This Is particularly Important with MSB remittance operations.

FIinCEN doss not support the wholesale termination of MSB accounts without regard to
the risks presented or the bank’s ability to manage the risk. As noted, MSBs present vary-
ing degrees of risk, and not aff [MSBs] are high-risk. Therefors, when deciding whether to
provide services to an MSB customer, financial Institutions should assess the risks asso-
ciated with that particutar MSB customer,™

The Office of the Complrolier of the Currency (OCC) also issued a statement in November
2014, excerpted below:

As a general matter, the OCC does not direct banks to open, close, or maintain individual
accounts, nor does the agency encourage banks to engage In the termination of enfire
categonies of customer accounts without regard fo the risks presenied by an indlvidual
cusfomer or the bank’s abilily to manage the risk. The OCC has slways taken the position
that banks must epply the requiraments of the Bank Secrecy Act based on thelr own as-
sessment of risk for all customer accounts.

The safety and soundness of an Institution can be threatened when a bank facks appro-
priate risk management systems and controls for the products or activitles It provides or
the customers K serves. Morsover, the failure to implement and malntain such controls
can provide money launderers, fraudsters, terrorists, and othsr criminals with access fo
our financial system.*

Additionally, Thomas J. Curry, Comptrolier of the OCC, spoke on the loplc at an ACAMS confe-
rence in March 2014:

You shouldn't feef that you can't bank a customer just because they fall info a category
that on Rs face appears o camy an elevated level of risk. Higher risk categories of
customers call for stronger risk management and controls, nof a strategy of avoldance.
Obviously if the risk posed by a business or an individual is too great {o be managed
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successfully, then you have fo turn that customer away. But you should only make those
decisions affer appropriate due diligence. ™

European Union

The euro is the second largest currency used in global payments, For this reason, EU AML/CFT
pelicles and enforcament practices have the potential to affect de-risking decisions. This is
particularly true as stringent enforcsment mechanisms In the US may drive business
transactions away from the US dollar and toward the euro.

In 2015, the Eurapean Union adopted the Fourth Anti-Money Laundering Dirsctive (IP/13/87) lo
help strengthen AML/CFT framewarks.”" The Directive includes two legal instruments: a
“Diractive on the prevention of the use of the financial system for the purposes of money
laundering and terorist financing,” and a *Regulation on infarmation accompanying transfer of
funds to secure “due traceability” of these fransfers."” The Directive went into effect In June
2015, with a two year Implementation period for Member States. A statement by EU
Commissloner Vé&ra Jourova described the passage of the legislafion;

The EU Is leading by example by putting In Ppiace a robust framework, which focuses
on grealer effectivenass and Improved fransparency with no legal loopholss for criminals
and terrovists io siip through and abuse the financial system. We now have the fools at
hand to better detect and trace biiffons of euros which come from criminal procesds or
financial flows which support terrortst groups and activitles.”™

Additionally, in August 2015 the European Parfiament adopted a revised Directive on Payment
Services. The directive, known as PSD 2, strives to “Improve security, widen consumer choice,
and promote nnovation™™ within the payment services Industry, which Indiudes the MSB sector.
A press releass issued by the European Parfiament on May 5, 2015 describes the directive’s
effect on widening consumer cholce in the following way:

A bank servicing such an account [payment services account, which includes MSBs]
could deny this third pariy access {o a payer's payment account only for obfectively
Justified and evidenced security reasons which have baen reported fo the supervisory
authorities.™

Aithough PSD 2 Is siill awaiting a vote by the European Pariiament and formal adoption by the
EU Coundll of Ministers, it has the potential to improve the provision of banking services to the
MSB sector.

United Kingdom .

Foliowing the Barclays account closures, the UK has emerged as a key player in the de-risking
arena, In July 2014, the British Joint Money Laundering Steering Group issued a guideline
refated o the provision of financial services to MSBs.” This guideline, which was laler given
ministerial approval from HM Treasury, ™ raiferated the compllancs requirements for the seclor
and provided clear examples of high- and low-risk indicators, Although the guideline was
referred fo as “legal safe harbor” In the UK Parllament, ”® it is not legally binding, and therefore
compliance with the measures outlined does not guarantee protection fram prosecution. With
regards to account closures, it reads:

There Is no requirement in the ML money laundering] Regulations that a firm must close
an account that is the subfect of a suspicious activity report. Firms are therefore nof ex-
pected automatically fo terminate existing accounts of MSBs based solely on the discov-
ery that the customer is an MSB that has failed to comply with registration requirements
(although continuing non-compliance by the MSB may be an indicator of heightened risk),
In these circumstances, further enquiries ought to be mads. ™

16 Understanding Bank De-risking

WA




Australia

In 2044, Australian MSBs faced significant account closures when the last remaining major
bank processing these transactions, Westpac Bank, announced it was exiting these
relationships.® Although the Somall diaspora is much smaller in Australia than In the UK or
Us, it was able to pariner with the Australlan Remitters and Currency Providers Association
(ARCPA) to create an effective and vocal lobby. In response, the Australian government
developed an inter-agency task force, with lagal, foreign affairs, regulatory, and law
enforcement actors to serve as an Intermediary betwesn financlal Institutions and affected
stakeholders, including hosting a multi-stakeholder meeting In December 2014.% There has
also been engagement from ARCPA in developing a Remittance Code of Practice and
Compliance Best Practices guidefine to help banks assess more confidently the risk of
maintzining MSB relationships.™

Whie this multi-stakeholder collaborative approach led by the Australian government has been
noteworthy, affected stakeholders have expressed concems ahout its effectiveness to dats, in
terms of eficiting solution-driven feedback from banks and government, or in reaching solution-
focused outcomes.

Desplie these challenges to date, itis hoped that direct engagement between affected
stakeholders and banks toward reaching workable remittance solutions will continue, with
assistance from the Australian Atiomey-General's Department.®

Australia has a robust AMLICFT regime, one that is grounded in the AML/CTF Act 2006% and
the Financial Transaction Reports Act 1988 {(FTR Act)® and Implemented by the Atistralian
Transaction Reports-and Analysis Centre (AUSTRAC), which serves as the national! financial
Intefligence unit and AML/CFT regulator. Although Australia’s national risk assessment remains
clessified (much as In other jurisdictions), AUSTRAC has published a scrubbed report aimed at
strengthening the nation’s AML/CFT reglme by improving Industry and public awareness of ex-
isting risks.” The production of this report, though sanitized, reprasents a noteworthy effort to
Improve transparency around AMUCFT risks and strategles. By providing insight into systemic
vulnerabilities, regulatars can assist financlal institutions In callbrating thelr risk assessments
and In developing mitigation strategles that do not necessitate the wholesale de-banking of cus-
tomer basas.

FINANCIAL INSTITUTIONS

Although finandlal institutions have found themselves at the center of the de-risking debate, they

have been reluctant to speak on or off the record about their handiing of the practice. The

resulting ambiguity has led to further confuslon about haw the customer base can best adapt

practices to avoid being de-banked. In private discussions with the research team, bank staff

expressed the following themes and areas of concern:

« Regulators have been "asleep at the switch” for years and are now frying to catch up by
shifting the regulatory burden to financial Institutions.

. Basel Il has falled o strengthen regulation, supervision, and risk management.

« There Is a growing fear of “gefting it wrong” among working-fevel compiiance officers that
has helped fostar declining risk appetites, particularly over the possibility that compllance
officers will now be held personally liable as corporate responsibility shrinks away.

« Seniar management has provided this general direction and guldance as a translation of
policy.

+  Profitability Is a driving concern for de-risking practices: it is simply “not worth the hassle and
costs” to engage with this customer base.
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» Thereis a need to incentivize financlal institutions to engage with these customars and help
realign the cost-banefit analysis.

+ The financial system, largely a product of the 1970s, Is “old and outdated.” Without a costly
and intensive overhaul, the system cannot manage these risks, given the prevailing
regulalory climate, and so banks are opting simply to exit relationships.

In the media, financial institutions have traditionally focused their narrative on pressures from
regulators. Below are a few quotations from financial executives highlighting the prevalent

mentality.

We are kind of in a Ping-Pong mestch between financial inclusion and avolding regulatory
scrutiny and we are the ball.”
~—Pamela Dearden, managing director for financtal cdmes enforcement al JP Morgan Chase.™

Our sense of how well we have o manage that risk is evolving with the regulatory
landscape. And the result is thaf we are exiting and becoming more conservative about
providing services o cerlain segments.

—Bob Wemer, head of global financial crimes compliance and AML operstions st HSBC Holdings Ple.®

It is a risky world for us out thers In lerms of enforcement actions and other actions, " sald
... think if there Is a.tipping point—]banks] are probably going fo tip lo de-risk. Al this
point, | don't think financial institutions can take thelr own risk of not making that
defermination to de-risk.”

—Jufle Copaland, general counsel for JPMorgan Chass.

Financlal institutions have remained opaque even to the account holders with whom they are
exiting refationships. For example, Merchants Bank of California recently terminated numerous
accounts after receiving a Consent Order from the OCC requiring the bank to enhance its
procedures tc detect potential violations of the law. A letter recelved by affected account holders
included littie information as to the reason for the closure, diting only the “complexity of your
business."”

THE CUSTOMER BASE

During the research team'’s discussions with representatives from affected customer bases, a
common theme emerged related to the dire nature of the problem. MSBs reported a drastic
reduction in sarvices and highlighted the potenfially catastrophic ramifications for reciplent
communities. The customer base has also expressed the sentiment that compliance efforis
were being undervalued, and that regulatory burdens had become excessive and prohibifory.

However, the customer base has yet to develop a unified volce with which to advocate for these
Issues. Lack of clarity around those affected, competing business interests, the diversity and
number of stakeholders, and political conslderatlons within sectors have helped develop siloed
argumants that focus on the nuanced challenges facing each unique customer base, rather than
addressing the wholesale and systemic implications. Although a nuanced approach is
necessary to fully understand the scale and scope of the problem, the development of a broader
and overarching ergument may help regulators and financlal institutions to focus efforts on
alleviating short-term concemns while contributing to long-term sustainable solutions.

CIVIL SOCIETY

Although a number of organlzations focus on financlal inclusion, very few civil soclety groups
are aware of or directly active In the de-risking space. For those that are, discussions have
traditlonally focused on the humanitarian impacts of the practice. While these make for dramatic
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and compelling arguments, the research ieam believes they de not resonate with slaff at
financlal Institutions who are focused on the botlom line. This disconnect has served to further
Isolate stakeholders and discourage the development of an open, inclusive, and comprehansive
discussion of the fopic. Although it Is important to advocats for affected populations and
demonstrate the impact these decisions have on real-world contexls, it is also important to align
the discourse with the prevailing themes and drivers from Individual stakeholder perspectives in
order io improve cooperation and coordination and develop sustainable long-, medium-, and
short-term solutions,

4 IMPACTS OF DE-RISKING

The negative repercussions of finandial exclusion are clear, and the de-banking of sectors that
provide accaess points to the formal finandial seclor for underserved populations and
Jurisdictions stand to exacerbate these Issues even further. However, beyond identifying sectors
vuinerable fo de-risking, Il is challenging to Identify which communitles ars most vuinerable and
to assess the urgency and scale of the threat without information on the number and type of
accounts being closed. Anecdotal evidence indicates that de-risking praclices will fikely resuit In
the further isolation of vuinerable communities, particularly women, from the formal financial
sector and may have wide-ranging humanitarian, economic, and security implications.

SHIFTING AML/CFT RISK

Although de-risking is parlly intended to reduce the vulnerability.of the formal financlal sector to
abuse from money launderers and terrorist financlers, many have argued that the practice In
fact has the opposite efiect. With the clasure of accounts at many major financial institutions,
customers have been forced 1o rely on smaller banks and credit unions that may not have
adequate capacity to deal with higher-risk customers. According to James Richards, a fop AML
officlal at Wells Fargo, "The Ironic result of de-risking Is re-risking  you are sending them to
banks that probably can't handle It."™

The termination of account relationships may also encourags entities to move Into less regu-
lated channels, thus reducing transparency and fmiting monfioring capactties.®® These under-
ground “shadow banking® systems, defined as transactions that do nat use traditional financlal
systems, can have real and important economic contributions but can also be a key source of
systematic risk due to their limited or fack of regulatory oversight Shadow banking systems may
also result in increased costs for customers, as they become customers’ only avaliable financial
service option. Furthermare, they opsrate without oversight and thus are less accountable fo
customers, leaving customers with fittle recourse if services are not provided,

REDUCTION IN TRADE FINANCE

The closure of corespondent banking accotnts presents a tangible threat to international rade
finance, particularly for the developing world. Correspondent banking relatlonships are the
conneclive tissue finking various points across the global financial system, offering foreign
banks access to US and European financial markets and, more importantly, foreign currency.
This Is important for emerging markels, as the majority of the world's cross-border capital fiows,
Including commodity markets and trade finance, are conducted in US dollars. The US dollar is
used for 44.6 percent of all world payments, followed by the euro at 28 percent and the British
pound at nearly eight percent.®*
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As financial institutions close the correspondent accounts of foreign banks, they effectively cut
off access te the currencies required to conduct intemational trade and enable intarnafional
investment, essentially de-banking entire countries. For developing economies, this can have a
significant impact on economic growth and in turn government provision of social and security
services. Additionally, retreating from correspondent banking relationships has resulted in a
growing concentration In correspondent banking business, with the majority of relationships
being held by fewer and fewar banks.® This presents a threalt, sincs the default of one of these
Interconnected banks could laad fo closures of cusiomer banks, as well as severely reduced
access to the global finandial system for developing economies.

itis difficult to assess the scope of the threat, but banking execulives have indicated that firns
are dropping as much as one-third of correspondent banking relationships, which has resulied
in the closurs of thousands of accounts.® In the UK, a survey by the British Bankers' Associa-
tion revealed an average seven-and-a-half parcent decline in correspondent banking relation-
ships since 2011, with two banks severing one-fifth of all accounts, s Across the surn zons, dal-
ly transactions settled through domestic and Intemational correspondent banking relationships
averaged more than 1.1 trllion euros, Despite the large scale of transactions, the number of
domestic and forelgn corresponding banking relatlonships has steadlly decreased since 2002,
dropping from more than 25,000 to less than 15,000.% In 2014, the Flnancial Times reported
thal, “A leading central banker ssid at a private meeting in Davos that authorities ware increa-
singly worried by ‘financial abandonment’ of some parts of the world as leading banks severed
relatlonships with tocal lenders."*

HUMANITARIAN CONCERNS

The existing narrative about the impact of de-risking practices has focused largely on humanita-
rian issues, particularly those related ta interruptions in global remittance flows. The most nota-
ble case studles come from Somalla, where more than 40 percent of the population relies upon
remittance Inflows, which account for betwaen 25 to 45 percent of the country’s total GOP. '
Any reduction In these flows would have a clear and tangible impact on the country, as well as
on the vulnerable communities who recsive the mare than $1.3 billion sent In global remittance
flows each year." Numerous reporis have highlighted the personal and dire repercussions of
any curtailment of remittance flows, including family members’ inabllity to pay for health care,
food, housling, and school fees, %

Syria is also vulnerable to reductions In remittance flows due to the pressing humanitarlan con-
cems resuiting from the ongoing violence, Despite completing its AMLICFT action plan, Syria
remains subject ta the FATF global manitoring pracess and Is listed as a risky jurisdiction, large-
ly as a result ¢f its security situation. ™™ The presence of terrorist groups in the country peses an
additional transactional risk because of the potential misappropriation for ferrorist financing.
With more than 4 million Syrian refugees estimated to be outside the country and another 7.6
milllon displaced internally, reductions In remitiance flows stand to further exacerbate an al-
ready dire humanitarian situation.

NPOs operating In conflict or unstable zones also suffer from de-risking. NPOs provide vital ser-
vices In areas undergoing drastic humanitarian crises, and any interruption of services could
have far-reaching effacts. In the UK, there ara @ growing number of NPOs working in the Middle
East and other high-risk geographlc areas that have suffered from payment dslays or account
closures. "™ In July 2014 Ummah Welfare Trust saw its account abruptly terminated by HSBC
Bank. The charity has an annual turnover of about $39 million and works in a variety of jurisdic-
tions across the Middle East and Asla, including Syria and Gaza, '

“If you are a person with good will and you decide you want to set up a charity in Somalia or

Yemen or Syria, opening a bank account for that Is really near to Impossible,” says Abduirah-
man Sharif, executive director at the Muslim Charities Forum, who also indicated that as a re-
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sult, many organizations have stopped working In parts of the Middle East.® in these already
vulnerable communities, any Interruptions in work or service provision can have serious humani-
tarian and sacurity repercussions,

INCREASED FINANCIAL EXCLUSION

Although there Is limited emplrical evidence about the impact of de-risking on financial inclusion
rates, ftis likely that such an emplrica! asssssment would largely underestimate the negative
extemnality imposed. Existing banked populations are being cut off from financial services—
whether directty or through the curtaliment of services provided by alternative finandial ssrvice
providers—but equally important s the opportunity cost of lost potential for the unbankad
population facing helghtened barriers to inclusion. Given the well-documented evidence of the
benefits of financial Inclusion for poor and marginalized communities, we can in theory presume
that the impact of curlaffing access bo financial services will be significant. On a macroeconomic
level, access lo financlal services has been shown fo reduce poverty and income inequality. '
From a microeconomic perspective, access to formal savings and credit Instruments has
aliowed people {o cope better with shocks, smooth income, and invest in income~generating
acliviles. Evidence has also shown that the avatiability of financial services for poor households
has translated Into better nutrition and health outcomes, increased years of schooling for
children, and female cllents empowered fo confront gender Inequities more effectivaly. '*®

From a financial inclusion perspective, de-risking stands to do the most harm in the developing
world. Most of the world's 2.5 biilion unbanked aduits live in developing countries, with only 41
percent of adults in developing economies having an account at a formal financial Institution, as
compared to 89 percent in developed economles.™™ In these countries, the unbanked often face
comman barrers lo financial inclusion, including a lack of financial literacy, low income and
ermafic cash flows, ard high transportation and opportunity costs, as well as personal risk
assoclated with traveling long distances to reach banks, Furthermore, banks have historicaily
excluded the rural poor, sincs their business does not offer sufficient profit margins to offset the
high transaction costs of opening branches In remote locations. ''® NPOs, governments, and
financial instifutions have devised innovative solutions to thase challenges, including relying on
alternafive financial services and developing and supporting digital financial services platforms
that capitalize on the high mobile phone penetration rates seen In many rural areas. But most of
these sfill rely an connectlvity with the formal banking system, and many of these platforms ara
falting Into a regulatory gray area with limlited AML/CFT oversight. As banks' appetite for risky
and less profitable business has daclined, new challenges are being introduced that will lkely
halt, or even reverss, the progress of financial Inclusion.

In addition, disruption 1o iha operations of NPOs that expressly target financial inclusion in the
developing world will have a direct Impact on financial exclusion rates. These organizations
have often served as the intermediary between banks and the financlafly-excluded poor in re-
mote areas, linking informal community-based savings groups to formal financlal services. As
banks exit refaionships with these organizations, these links may become unsustainable. For
example, Unlénes de Crédito y Ahorro (UNICAs) are small self-organized community groups in
Peru whose members pool savings and provide loans to each other, In operation since 2006,
these have Issued 90,000 loans and served more than 12,000 families who otherwise lacked
access (o financial services. """ The Peruvian govemnment is now working to link these groups
with formal bank accounts, but the pooled nature of the funds and the challenge of identifying
end recipients may discourage banks from engaging with these kinds of organizations, particu-
larly In other Jurisdictions where the government Is not as actively engaged. The exact Impact
de-risking will have on finandial Inclusion remains difficult to assess In fight of the reluctance of
affected customer bases o speak about the Ioss of services, coupled with the lack of empirical
data on de-banked communitles that can be cross-referenced against the geographical apera-
tions of finandal inclusion NGOs.

Understanding Bank De-risking 21

135

¢

b




1353

VULNERABLE COMMUNITIES,
GENDER, AND MINORITY ISSUES

Rural, low-income, and minority communities, such as women and youth, are disproportionately
affected by lack of access to the formal financial sector. Among those fiving below the $2 per
day poverty line, women are 28 percent less likely than men to have a formal bank account.
There is a gender gap of six to nine percentage points across income groups in developing
countries, which underscores the higher barriars to financial Inciusion women face. " Unequal
distribution of power, resources, and responsibilities batween men and women has led to
discriminatory procedures inhibiting women's access to finance. For example, lower income can
make bank accounts unaffordable for women; gender norms restricting their mobillity can make
it difficult for them fo physically reach banks; and access fo bank accounts may require
evidenca of property rights or a husband's signature. " However, although there are gender-
spedific barrlers to financlal inclusion, there are also gender-specific galns.

Women are a powerful driver of economic growth; in many developing economies, production
inefficlency owing fo the lack of a women's labor market creates a gender-specific incentive to
use access to finance as a means of undertaking self-employment. ''* Women also exhibit
spending pattemns that ara different from men's, often using increased access to funding for
human development Inputs such as food and education. This has been quantified In many
Instances across the developing world. For example, one study, conducted in lvory Coast,
found that when women’s share of cash income Increased, the household spent significantly
mote on food and less on aléohol and cigarettes. The findings of another study, in Brazil, were
that when women earned more non-labor income, increases in the probability of child survival
wers %105 times greater than when men earned increased non-labor income at comparative
rates.

Furthermore, financial inclusion has been shown ta contribute to women's empowarment,
reducing gender Inequality In developing reglons. Increased access to financial resources and
the abliity to Invest In income-generating activities can Increase women's declsion-making
power within the household and thelr influsnce aver how money Is allocated. '™ As the financial
inclusion of women may have a djfferential socloeconomic Impact to that of men, it follows that
their exclusion from the farmal financial sector leaves these potential human development gains
untapped. To the extent that de-risking may exacerbate the difficulties women already
experience gaining access to financlal services, de-risking will also have a gender-spacific
effect on humanitarian outcomes.

HUMAN RIGHTS IMPLICATIONS

There is a great deal of fiterature on the abuse of antl-terrorism and terrorism financing laws to
persecute political dissidents and minority groups in both the developing and developed
world.*" Althaugh stronger customer due dillgence protocols and de-risking may have benefits
as far as limifing banks’ expasure to entifies that may be involved in these human rights
controversles, it Is possible that tightening AML/CFT regulations may give rise to further
curtaliments of fres speech and minority rights globally as governments abuse counter-terrorism
methods {o target dissidents.

In the developing country confext, where national laws and norms may conflict with
internationally accepted human rights standards, finandal exclusion in parficular may Increase
the risk of human rights violations. To the extent that de-risking severs vulnerable populations’
access to financlal services, it may also force the poor to choose alternate coping strategles that
put human rights at risk. One such strategy Is the shift to child labor to supplement housahold
Income and mitigate economic shocks. Evidence has shown, for example, that ¢hild labor rates
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are higher in countries with underdeveloped financial systems ™™ and that transltory shocks lead
lo greater increases in child labor where credit constraints are binding and access to finance is

limited.**

There may also be concerns about domestic violence in developing reglons. It has been shown
that access o finance Increases women's empowerment and can reduce Incldents of domestic
violence averall. A study conducted in rural South Africa found that economic and social
empowarmant of women through access to finance and education on women's rights
confributed fo reductions in intimate partner violence, with the risk of viclent Incidents reduced
by more than half after two years. '™ Where bank de-risking Increases financlal exclusion, it may
also fimit the scope for such gains.

Additionally, the research team has encountered a perception among the customer base that
these account dosures are intentionally targeting specific demographics, such as those who
Identify as religiousty or culturally Muslim. Although it is difficult fo ascertain the validity of these
ctaims without empirical data on account closures, there have besn anecdotal reports of Muslim
charity-focused account closures in the UK by HSBC."?! HSBC malntains that the decislons to
close accounts were “absolutely not based on race or refigion,”*? and according to Tom
Keatinge, direclor of the Centre for Financial Crime and Security Studies at the Royal United
Services Institute, “The result of these [de-risking] declsions might look fike Islamophobia but |
am certain no UK bank Is actively golng to close out Islamic charities. They made decisions that
predominantly affect Muslim charities given the regions they operate in."'%

NATIONAL AML/CFT REGIMES

In low-capaclty countries actively engaged in AML/CFT activities, bullding frameworks that are
compllant with intemational standards such as the 40 FATF Recommendations remains the
primary focus. Much attention is paid to the development of adequate legal frameworks that
often seek lo align with the most stringent standards in ordear to receive pasitive risk
assessmenls from international bodies. Afthough many of these boxes have been checked at
the palicy level, implementatior; of these standards can prove challenging, even for developed
econamies. The risk-based approach is designed fo aflow for the fiexibiilty to address unigue
Jurisdictional risks, but limited Institutional and human resources in low-capacity countries have
presented chaflenges fo conducting the sector risk assessments necessary to identify the
appropriate calibration. Coordinaied and sustained capacity-building initiatives would help
support effactive Implementation of AMUCFT standards, which would In tum strengthen
financial integrity across the giobal system and help Inspire trust betwaen the finandial
instilutions and sectors operating In low-capacity countries.

Given limitad data on affected communities and jurisdictions, It Is difficult to ascertain the impact
of de-risking practices on the devslopment of national AML/CFT regimes. ltis possible that
reductions in comespondent banking refationships will incentivize political will to strengthen
AML/CFT regimes in developing economies. In select cases in some East African and Asian
couniries, the FATF Public Statement has been useful in galvanizing poiltical support to
strengthen frameworks In order to reducs risk ratings and encourage broader financial
engagement and aconomic growth. Regardless of the motivations, any positive AML/CFT gains
In high-risk jurisdictions will help strengthen the entire system and reduce vulnerabilities
throughout the transactional chain.
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OPPORTUNITIES FOR INNOVATIVE
SOLUTIONS

The exclusion of an enfire customer base from the formal financial sector has created a window
of opportunity for innovative banking soiufions. This area Is precisely the point where Incentive
for profit can be cultivated, yet it remains nascent and controversial, One of the most notable
Innavations for the developing world Is the rise of moblle money platforms, which bring financial
services directly fo the rural unbanked by aflowing users to conduct financial transactions,
including bifl payment and fund transfers, The most notable mobile money platiorm is M-Pesa,
which Is very successful in Kenya, with more than 15 million users performing mora than 2
million transactions dally. ™ Another area that may offer promise for financlal inciusion is the
rise of digltal currencies such as Bitcoin. Bitcoin is a virtual private currency that is not controfled
by any central authority or supported by any economic system but offers the promise of
substantially reduced fees.® Although its use has grown in developed countries, ' fack of a
broad technological understanding and infrastructure to handie transacfions in digital currencies
have limited and will continue to limit its implemantation In developing economles in the near
term.

Althaugh these services are poised to fill the gap resulting from de-banking practices, they
present additional complications for regulators who are already struggling to keep up with
changing fechnological landscapes. Efforts have been made to address these disconnects,
including the designation by FInCEN of cryptocurrencles as MSBs, which subjects them to
exisfing regulatory frameworks. Beyond remedying the repercussions of de-risking, these
technologles stand to advance financial inclusion goals significantly by tapping into existing
nefworks and atiracting lucrative investment opportunities that help tip the risk-reward balance
back Jn favor of the customer base. .

Conversely, decreased appetite for risk may leave banks raluctant to invest in new and
Innovative approaches to adapting intemational banking standards to developing contexis.
Research has shown that reducing documentation requirements could potentlally increase the
share of adults with a formal bank account in Sub-Saharan Africa by 23 percent. '? However,
given heightened AML/CFT scrutiny and increasingly strict Know Your Customer (KYCYCDD
programs, this is an unappealing option. As costs of AML/CFT complianca increass, it is also
unitkely that fees assoclated with opening and keeping a bank account will be reduced, desplie
the fact that high fees have been cited as a major barrier ta financiat inclusion of peopte fiving in

poverty.

3 INSTRUCTIVE LEARNING:
CASE STUDIES

The concept of de-risking Is not new, and a number of seclors have struggled with complex
legal and regulatory challenges that have restricted their access to the formal financial sltructure,
or with perceptions of risk that have led to unfavorable cost-benefit analyses. The section below
summarizes a number of relevant case studies that showcase Innovative approaches to, and
lessons leamed from, addressing de-banking challenges across a variely of diverse seclors with
varying degrees of banking Incentives. The six case siudles include:

1. The steps belng taken by the profitable US marijuana industry to mitigate legal complexities
at the state and federal level;

2. The impact of political ramifications on embassy account closures:
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3. The impact of negative blowback from Operation Choke Point on sectoral reputation and
regulator engagement;

4. Experiences developing a streamlined sst of common requirements for martgage loan
originators;

5. The potentfal for advocacy and resource linkages with cryptocurrency glven the sector's US
classification as an MSB; and

6. The current state of safe corridor and safe harbor initiatives and discussions.

BANKING MARIJUANA BUSINESS
PROCEEDS IN THE US

Although marijuana remains illegal at the federal level in the US, a number of states and the
District of Columbla have passed laws in recent years legallzing It for both medical and
recreational consumption. "** This has led to the rapid development of marjjuana dispensary
businesses, which in tum need financlal services fo operate. The conflict between state and
fedaral legislation presents a unique challenge for financial institutions looking to provide
services to this growing Industry, as engagement in the sector apens the bank up to civil and
criminal penalties related to federal BSA, AML, and narcotics law violations. The lack of access
to banking services has forced marijuana dispensaries to deal exclusively in cash, complicating
state tax efforts, creating securlty risks, and providing a prime opportunity for potential abuse of
the Industry by money launderers.™ Aaron Smith, executive director of the National Cannabls
Industry Association, has called the lack of banking services “the most urgent issue facing the
legal cannabls Industry today.”'®

Regulators have atternpted to address this burgeoning issue, and in February 2014 the US
Department of Justice Issued a memo Indlcating that the elght “federal law enforcement
priorities” guiding prosecution in states where marfjuana is legal would also apply to the federal
prosecution of financlal crimes for marijuana-related business. ' The US Department of the
Treasury also Issued a guidance note on the provision of financial services to marijuana-refated
businesses consistent with BSA obligations. ™ In essence, the message was that federal
regulators would show prosecutorial restraint as long as banks are able to ensure that
custcmers comply with state legislation and not violate any of the eight priotities, which include
sale to minors, Interstate smuggling, use of firearms, and adverss public health
consequences. "

Howaver, the guldance notes specifically do not offer any sort of “safe harbar” for financlal
Institutions providing services to marijuana-businesses, specifically including the line; “Nothing
herein precludes investigation or prosecution, even in the absence of any one of the faclors
listed above, in particular circumstances where Investigation and prosacution otherwise serves
an important federal interest.”** The argument from financial institutions engaged In this sphers
Is that these guidance notes are too vague and impose a heavy burden an banks to know not
only their customers, but alsa thelr customers' customers. Don Childears, president and CEO of
the Colorado Bankers Assocation says of the guldance notes, “At best, this amounts to 'serve
these customers at your own risk’ and it emphasizes all of the risks ***

This is simiar to the argument being made by finandial institutions working with MSBs:
Reguiatory ambiguities, the potential for sfrict penalties, and burdensome compliance measures
sl increase the risk and cost assodlated with banking these clients. But given the potentially
lucrative nature of the marijuana Industry—considered the fastest growing Industry in the US,
totaling $2.7 biltion In 2014 "% —there is a clear market incentive to assume the risk for
marfjuana businesses that does not exist for less remunerative clients, such as MSBs and
NPOs. In addition, the profitability of the industry allows banks to price for the Increased AML
risk and enables marfjuana businesses to absarb the high costs of compliance.
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Given the legai sensitivities, marijuana businesses often remain tight-lipped about where they
are obtaining financlal services, but FInGEN director Jennifer Shasky Calvery has indicated that
105 banks and credit unfons are currently working with the marijuana industry.'” The 2014
FINCEN guidance indlcates that banks are required fo file suspicious activity reports {SARs) for
all transactons related to marijuana businesses, as they remain “funds derived from litegal
activity” under federal law. Howaver, it ouflines a three-fier system of filing designed to separate
aclivitles: those lawful under state legislation, those potentially violating state iaw, and those
that have resulted in the decision to exit cllent accounts, ™ Although the {egal caveat of
“procesds from iilegal aclivity” does not apply to the customer base examined in this report, the
llered reporting system pressntls an Interesting approach to mitigating risk and improving
transparency. Given the high volume of transactions conducted by MSBs, the compliance
burdens may preciude the sactor from adopting this approach outright. However, it is worth
further exploration to determine i some variation of this reporting method may be g viable
solution to reducing bank fiability and better balancing the burden of transaction monitoring and
accountability betwesn financial Institutions and fsdaral regulators.

Additionally, the marfjuana industry has also fostered innovative financial market approaches at
the state level, including the development of a credit unlon specificafly for handiing marijuana-
related finandlal services. Calorado state banking regulators have approved a charter for this
institution, the Fourth Corner Credit Unlon, but R has encounterad defays In its appiication to the
Federal Reserve Bank, potentlally over concarns about the precedent this wauld set, ™ The
development of this type of niche banking Is an avenue worth exploring for MSBs and other de-
banked clients, particularly given the lack of state-federal legality confiicts for these customers,
if it could be praperly Incentivized, such a specialized system could reduce overall compliance

costs and help craate a standardized system for risk management.

RESPONSES TO FOREIGN EMBASSY
ACCOUNT CLOSURES

On May 13, 2004, FInCEN and the OCC Issued a $25 million fine 1o Riggs Bank of Washington,
DC, for violations of suspicious aclivity reporting and for feilure to establish adequals AML
controls for Its numerous foreign diplomat and embassy cllents. As a result of the subsequent
reputational damage, Riggs Bank was forced to sell its operations lo PNC Bank of Plitsburgh in
July 2004.™° The ensuing crisls left embassles scrambiing to find new banks to take their
accounts, while the banks the embassies approached, wary of helghtened scrutiny and
reputational risk, wers not eager to absorb their business, ***

Banks instead bagan shedding forelgn embassy accounts. The embassy of Angola, In
Washington, DC, was the first to have all of iis US bank accounts dosed against its will, when
Bank of America terminated business with the embassy In November 2010. In response, the
Angolan gavernment threatened o close the bank accounts of US comparnies in Angola, such
as Chevron, Exxan, BP, and Boelng, as well as all US embassy bank accounts. 2 American
businesses with interasts in Angola began to express thelr concem to govermnment officials and
banks."** With diplomatic and organizational interests at stake, pressure for a solution was
mounting on both a political and business front.

In a letter to the American Bankers Assodiation (ABA), then-US Treasury Secretary Timothy
Geithner and then-US Secretary of State Hiltery Clinton pressed banks to resume business with
foreign embassles, warning of the negative effect of account closures on US diplomatic
refations. ABA president and CEO Frank Keating responded that the regulatory regime made
banking with embassles nearly impessible. " Us Treasury and State Department officials were
pushing banks to engage with embassies but could not guarantee lenlency on behalf of
regulators, who had warned that foreign embassles pose heightened money-laundering risks as
diplomatic immunity exempts them from reporting the source of funds in thelr accounts, &
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Aithough the stalemate among reguiators, banks, and the US government is familiar given the
current situation surrounding MSB account closures, the threat to US foreign relations and
American businesses abroad made the political stakes much higher. At the request of the State
Department and US Treasury, several large banks began reopening accounts with foreign
embassies at a premium. “* Without the political incentive to find a solution, MSBs or small
charitable organizations are unlikely to see the same results.

OPERATION CHOKE POINT

First made public in March 2013, Operation Choke Point was an initiative by the US Department
of Justice for investigating financial institutions doing business with industries deemed o be at
high risk for fraud. According to a Justice Depariment official quoted In the Wall Strest Journal,
“We are changlng the struciures within the financlal system that aliow alf kinds of fraudulent
merchaan7 to aperate {with the intent of] choking them off from the very air they need to
survive.”

Operation Choke Point was predicated on a 2012 policy announcement from the US Federal
Deposit Insurance Corparation (FDIC), which included a list of bath legitimate and ilegitimate
merchant catsgories that have been “assoclated with high risk activity,** Operation Choke
Point Interpreted existing law to Imply that providing financial ssrvices to these merchant
categories creates a “reputational risk” that is sufficlent to trigger a subpoena by the Department
of Justice. " However, a report by the US House of Representatives Committee on Oversight
and Government Reform found that the Department of Justice lacked adequate lagal
Justification for this initiative and called for its dismantling, '*

Additicnally, ths report disclosed evidence which suggested that the frue goal of the operation
was to target Industries that were desmed “high risk,” or that were otherwise perceived as
questionable to the Obama administration. "®' The operation focused particularly on short-term
lenders, including check cashlers and payday lenders, but also extended to other industries
such as firearms and adult entertainment. The Department of Justice Issued 50 subpoenas to
banks and payment processors as part of the operation, which resulied in the abrupt closure of
accounts assoclated with these merchant categories. "™ As a result of the operation, the report
sald, “Banks are put In an unenviable position: discontinue longstanding, profitable relationships
with fully licensed and legal businesses, or face a potentially ruinous fawsult by the Department
of Justice "%

In response ta hacklash from Operation Choke Palnt, the FDIC issued a lstter indicating that all
banks should take a risk-based approach to assessing individual client relationships on a case-
by-case basls and not by induslry operational risk."* This was followed by a memorandum to
supervisory staff requiring examiners to put in writing their recommendation to terminats an
account, which the financial institution must then have reviewad before the account was
terminated.'® The Issuance of a defined fist suggests that regulators were aware of the need for
addltional clarification around the definition of high-risk sectors but were forced to revert to the
risk-based approach due to blowback fram the operation, thus crealing a potential credibility
issue,

There are dear parallels between the de-banking resutting from Operation Choke Polnt and the
de-risking challenges cutrently facing MSBs and ofher clients. Atthough there s no longer a
federally defined list of high-risk merchant categorles, stigmas and lingering reputational
damage related to these customer bases continue to influence financlal institution decisions,
with MSBs also feeling unduly persecuted. Similarities also exist In the lack of clarity from
regulators about what qualifies these industries as high risk, as well as what criteria trigger the
decision to exit thess relationships.

In both Instances, the lack of clarity stems from concemns about regulatory enforcement and the
broad assessment of risk based an entire merchant categories, not individual compliance
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measures. Those affected by Operation Choke Point were abls to show that de-risking activities
In fact target the sector as a whole, a practice which was immediately disavowed by regulators.
Although current de-risking practices are not as dlearly linked to a defined government
objective, it may be useful for de-banked customer bases to attempt fo identify {rends and
patiems that both highilght the Industry-focused targeting of de-risking practices and stress the
humanitarian implications of these decislons.

NATIONWIDE MORTGAGE LICENSING
SYSTEM AND REGISTRY

As part of the Housing and Economic Recovery Act instituted in response to the 2008 morigage
crisis, the US passed the Secure and Fair Enforcement for Mortgage Licensing (SAFE) Act,
which required states to implement licansing and registration systems for mortgage loan
ariginators (MLOs). States ware given the option of developing their own systems or
participating in the Natlonwide Mortgage Licensing System (NMLS) Federal Registry, an
initiative created jointly by the Conferancs of State Bank Supervisors and the American
Assoclation of Resldential Mortgage Regulators. '

Although Individual state requirements may vary, any MLO who works for a faderal insurad
depository or is regulated by a federal banking agency is subject to so-calied Common
Requirements, including passage of a written qualified test and criminal background and credit
checks, as well as pre-ficensure education and continuing education requirements.’™ Building
on these streamfined licensing procedures, the Federal Reglsby created a database including
consolidated and standardized informalion about ML Os, Overall, the NMLS helped to improve
Information sharing among regulators, Increase efficlencles by streamiining the ficensing
process and reducing regulatory burden, and enhance Gonsumer profection and support anti-

fraud measures.'®

in 2012, NMLS was expanded o Include other non-deposifory entitles, including MSBs (and is
now sometimes referred to as the Nationwide Multistate Licensing System). However, only 24
states now use NMLS for the licensing or registration of MSBs or both. **® For the rest, licensing
and examination still falls under state Jurisdiction. MSBs are currently required fo register with
FinCEN and provide a list of all assoclated agents, an estimate of business volume, and
information regarding ownership and control. ' FinCEN malntains an electronic database of alf
registered MSBs which Is available for public access but includes a clear caveat that Inclusion in
the registry does not equate to a certification of legitimacy. ™ FInGEN has also undertaken
efforts 1o standardize bank examination procedures with the Issuance of 2 BSA/AML

Examination Manual in 2010.

The fraditional reliance on a state-centric model has created a complicated regulatory web
where MSBs doing business across state lines must comply with overlapping legal frameworks
and ficensure requirements. According to FInCEN, as of July 2014 there were 737 MSB
companles holding a license to operate in more than one state. In fotal, these companies had
registered more than 85,000 agent locations. " Standardking these procedures can Intraduce
transparency and accountability into the system, and the centralization of information can help
prevent bad apples from exploiting regulatory gaps between jurisdictions. The further
developmenit and expansion of the NMLS may pravide a key entry point for reducing
compliance burdens and providing better transparency and accountabiliity for MSBs, all of which
may heip reduce financial institutions' perception of risk for these customer bases.
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CRYPTOCURRENCY AND OTHER
TECHNOLOGY-BASED SOLUTIONS

Recently we have seen the explosion of cryptocurrency technology in the giobal financial
marketpiace. Most notable is the rise uf Bitcoin, which has both grown and then collapsed
rapidly in the six years since lts inception. ' Regardless of concerns about the stabliity and
sustainability of specific cryptocurrency products, it has become clear that they represent a
groundbreaking technologicai advancement. With this innovation comes great promise,
including decreased financlal faes, reduclion In payment processing times, Increased
efficiencies in the financlal system, user confidentiality and privacy protection, and the potential
for expanslon of financlal services globally. '

However, these banefits comae with a price. Digital currencies are based on the concept of
ananymity. Although transactions are logged in a transparent public ledger called a
“blockchain,” the ledger does nof record customer information, only the 1P address of the user.
Along with the currently imited regulatory oversight of these technologies, this has made
cryptocurrency technologies particularly attractive as havens for money laundering and other
criminal activity. In 2014, Bitcoin exchange operator Robert Falella was arrasted far supplying
$1 miflion in digital currency that allowed peopie to conduct llegal transactlons on Silk Road, an
ortine black marketplace known for selling drugs.'® In the largest online money laundering
charge In history, Liberty Reserve, a Costa Rican-based digital currency service, was indicled
by the US government in 2013 over allegations It handled 55 million transactions Involving
criminal proceeds, totaling $6 billion. Richard Weber, head of the Internal Revenus Service
(IRS) criminal Investigation unit, sald of Liberty Reserve, "If Af Capone were alive today, this is
how he would be hiding his money.”*®

Given the rapld pace of development and the divergent technological platforms currently being
explored, it has become incraasingly difficult for regulators to find ways to mitigate these risks
without negatively affecting the potential for growth. In July 2011, US financlal regulators took
the first step in this process by amending the definition of money transmission services {o
Include “other value that substitutes for currency.”'¥ in response to industry requests for further
clarification, FInCEN Issued a guidance note in March 2013 that clearly defined which entities in
the virtual currency realm are subject to BSA compliance.'®® Citing the point at which digltal
currencies are transferred into fiat currencles, the guldance defined the administrators and
exchangers of digital currencles as MSBs but excluded users of virtual currencles. This
designation has implications for cryptocurrency techinologles, as they are now subject lo
registration, reporting, and record-kesping requirsments.

The Iimplications of this deslgnation are stil bsing determined by the cryplocurrency industry as
it seeks to understand how CDD and SAR reporting requirements fit within existing structures,
Meanwhile the industry continues to grow, and In 2014 global usage of digital currency
averaged $50 milflon a day, '*® Although this still lags well behind the $32 billion processed by
Visa and MasterCard daily, ™ it indicates a growing demand for the servics, particularly given
the limited Infrastructure that exists for digital currency usage. This emerging industry s also
backed by major power players: Netscape founder Marc Andressssn and Linkedin founder Reid
Hoffman put $315 million into Bitcoin-related projects last year; ™ Winklevoss twins Cameron
and Tyler have invested heavily in a ragulated Bitcoin exchange;'™ and even the New York

Stock Exchange has supported digital wallet providers, '™

The potential for high industry profitabliity and the involvement of well-funded and politically
connected backers may serve as key "push factors” In the development of regulatory
frameworks that favorably balance Industry growth and AML/CFT risk mitigation, Additionally,
cryptocurrency companiss stand to benefit Immansely from existing human capltal—staff are
highly trained technologlcally, which may help them develop Innovative procedures 1o ease
reguiatory burdens. One such technology indludes automated transaction monitoring and
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filtering systems, which have racently been used by the New York Department of Financlal
Services to help identify milfions of poientially illegal transactions at one bank. ™ Although
cryptocurrencies are currently regulated much like MSBs, it Is clear that the two seclars have
vety different oparating practices. Innovations developsd by the cryptocurrency industry may
prove o be applicable, at least in part, to more traditional MSBs, but the exact extent of the
cross-pollination remains to be seen at this time. Advocacy groups and MSB organizations may
also want fo capitaiize on this regulatory palring fo tap into the power of the cryptocurrency
labby, effectively connecting themselves 1o the push factors In this new industry.

SAFER CORRIDOR VERSUS SAFE
HARBOR PROJECTS

Attempts have been made to improvae the security and transparency of specific remittance
comidors. For example, In parinership with the World Bank, the UK announced a Somalia-
specific Safer Corridors projeci in 2013 {a track payments from the UK to Somalia. ™ This builds
upon an earfier UK-supported program In Pakistan. Developed in 2008, the Pakistan program
Implemented strict monitors on money transfers into the country, which led {o a dramatic
increase in the funds transmitted, from 36 bifion between 2007 and 2008 to $13 biffion in 2011
and 2012." The current Somali Safer Corridors project has largely been deemed a faliure, and
individuals we consulted havs further indicated that it has hit a series of potentially
insurmountable obstacles.

Beyond specific comidors, Intemational discussion has considered broader “safe harbot”
poicies, The term “safe harbor” applies to the legal provision of amnesty from criminal
prosecution and clvif enforcement actions. There have been no clear case studies where a )
legally binding safe harbor poticy has come into effect related to money laundering and terrorist
financing. There are potential benefits to such a system, which aliow banks a short-term
reprieve from enforcement actions while longer-term solutions to de-risking challanges can be
addressed. However, the development and adequate Implementation of broad-based safe
harbor projects are challenging and politically sensitive.

6 CONCLUSION AND
RECOMMENDATIONS

CONCLUSION

De-tisking represents a clear instance of market failure, Reguiators are scrambling to catch up
with the current money faundering and terrorist financing landscape. As a resutt, they are
Increasingly shifting monitoring burdens to financial institutions, and the customer base Is
feeling the brunt of this shift,

Financlal Institutions have beern thrust inlo a policing role, which they refuse to take on in light
of a dispassionate cost-bensfit analysls that determines the risk is not worth the reward of

banking high-risk clients.

Threatened with the loss of access to financial services, the customer base is calling for
increased clarity about compliance standards and the streamlining of regulatory burdens In an
effort to decreass the perception of risk within their sectors.
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However, regulatory authorities appear hesiant to move beyond the general ambiguity of the

risk-based approach, particularly given the camplex and dynamic regulalory landscape. In fact,
the existing public narratives Indicate that the risk-based approach Is here to stay.

All invested stakeholders are understandably acting In their own best Interests in order to
prolect themselves and their profits, but this has served to limit financlal access. De-risking has
significant economic, humanitarian, and security implications, and in many ways may be
undermine the goal of reducing risk in the global financial system.

In instances of market failure, there are precedents for regulatory infervention, but addressing
the Issue will require a comprehensive response Involving reguiators, policymakers, banks, and
other stakeholders. Below Is a set of recommendations for invested stakaholders.

RECOMMENDATIONS

For government and regulatory authorities in financial
hubs

+ Develop polidles and procedures that facilitate the accrual of aggregate metrics, including
regular, routine pubtication of reports and aggregate data on bank da-risking, to assist
multiateral, civii society, and non-govemmental actors in better Identifying the consequences
of de-risking trends, impfications, and affected communities.

* Supplement the risk-based approach with clear rules- or principles-based guidance where
relevant (for Instarice, as it applies to high-risk jurisdictions and geographies) to provide
clarity about AML/CFT requirements involving those dllents desmed Inherently high risk.

- Assumea léadershlp role In creating space for stakehalder discussion to devslop concrete
across-the-board actions to harmonize regulatory approaches, improve compliance, reslign
market facfors, and build trust across sectors and Jurisdictions.

Consider balancing punitive measures, such as sanctions, penaltles, and fines, with
canstructive modelis rewarding risk mitigation, Including Incentive mechanisms for financial
institutions to engage with high-risk clients——potentially leveraging the Community
Relnvestment Act177 and its impact on Incentivizing participation In the Low-Income
Housing Tax Credit program ™.

* Promate the continued Integration of financial incluslon into mutual evaluation methodalogies
developed by the FATF and tha World Bank to assess the Impact of AMUCFT complfance
on unbanked o vulnerable communitles.

* Continue to support capacity-building programming in high-risk or low-capacity jurisdictions
or sectors to Improve compliance across the transaclional chain end reduce MUTF risks.

* For government and regulatory
authoritles in iow-capacity and devslaping countries Continue fo develop and refine the
implementation of policies and leglslative frameworks that align with Intsmational standards
and pramote finandial inclusion goals, such as conducting national risk assessments and
developing national AML/CFT strategles.

* Fast-rack institutional development, such as that lnvolving the finaniclal Intelligence unit or
central bank, in order to facfiitate trust-bullding in remittance-receiving countries’ banking
infrastructures and encourage foreign direct Investment.

+ Encourage reglonal cooperation and coordination on AML/CET and focus on strengthening
relationships with “conduit countrles® through the signing of memoranda of understanding
and Iincreased information sharing.

* Promote effective regulation and legislation regarding emerging technologies such as mobile
money as a means of promoting finandial inclusion while balancing AMUCFT vulnerabliitles.
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Invest in iarge-scale financial iteracy awareness-raising programs focused on women,
youth, and ather financially excluded communities.

» Explore the adoption of non-traditional dentiflcation policies to alieviate a primary obstacle to
financial inclusion for vulnerable communities (for instance, biometric print, clan elder
physical identification).

» Sign, implement, and enforce anti-corruption declarations.

For financial institutions
» Review and revise enterprise-wide KYC policies and procedures to better identify, mifigate,
and manage risk.

- Continue to invest resources in compliance departments, but assure adequate staffing and
resourcing of operational and technological teams, who are often tasked with the practical

implementation of compliance directives.

» Conslder and hamess the reputational return of demonstrated corporate social responsibility
campaigns focused on the extension of financial services, particularly to underserved
communities and individuals.

 Formulate risk tiers that aflow for the capture of mulfiple layers of complexity, and not
inherently and disproportionately rooted in basic units of analysis such as “jurisdiction” or
“nationality.”

+ Revlew and fine-tune client onboarding practices to collect necessary Information, while
explaining to the client how that information is used and what purpase it serves.

- Assess "simple” or “limited” bank accounts that hava caps on overall value, frequency of use,
and size of transactions as a means of extending financlal inclusion, lowering the cost of
banking small value accounts, and balancing money laundering and terrorist financing risk.

« Consider establishing a fee structure for high-risk accounts fo help offset the cost of potential
enforcement aclions—where there is a business incentive, there is a way,

+ Mitigate risk of insufficlent CDD by customer agencies by implementing enhanced
transaction monitoring processes and techniologles.

+ Engage with and provide adequate resources fo technological stakeholders {o explore
Innavative approaches to reducing compliance burdens and improving transactions
monitoring.

» Conduct a proactive market assessment to identify areas for potential profitabifity while
boosting access for tha de-risked and unbanked.

» Consider joining MSB associations In an observer capacdily, {o enhance seclor understanding
and build trust.

For the “customer base”: MSBs, NPOs, among others

« Professionaiize internal standard operating procedures and provide continued staff training
on AML/CFT standards and practices, flagging of suspicious fransactions, and
whistleblowing.

» Conduct sectoral or multi-sectoral risk-based assessments to identify core vuinerabllities and
promote the effective allocation of resources to mitigate MU/TF risk.

+ Focus on "front end” de-fisking by conducting enhanced assessments prior to client
onboarding.

+ Establish or join local, national, and global sectoral associations to improve discussion and
coordination regarding AML/CFT compliance efforts and to develop a unified volce of
advocacy in de-isking forums.
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» Capitalize on the classification of digifal technologies such as MSBs to promote advocacy
and resource linkages that wili help develop innovative ways to reduce regulatory burdens
and promote the sustainabllity of services for both sactors.

Promote engagement and trust buliding by offering on-site tours for compliance officers and
relationship managers to enabie first-hand assessments of existing vulnerabllities and
develop strategies to improve compliance.

+ When approaching banks, disclose requested information during the onboarding process to
demonstrate openness and fransparency and to build trust.

ADDITIONAL AREAS OF RESEARCH

Analyze tax implications for the IRS related to de-banking practices—loss of revenue might
serve as an Incentive for legisialive engagement.
- Explore banking practices related to forelgn terrorist fighter accounts.

+ Include gender demographics In empirical research on vulnerable communities affected by
de-risking. Explore whether existing behavioral studies related to risk and spending patterns
of men versus women can ba factored into financial institution's risk-analysis models.

+ Explore sngagement with intemnatlonal bodies, such as the UN, which have the ability to
improve access to financial services for vulnerable communities,

+ Explore the feasibility of developing an interationally recognized certification program to
promote transparency and accountabifity related to AML/CFT programs and standards—for
example, bestin-class certificates.
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Key Points

De-risking proctices by global financlal Institutions threaten o cut off access to the
global financlol system for remittance companies ond local banks In certain
regions, putting them ot risk of losing access to the global financial System

if the current trend continues, people and organizations in the more volatile aregs
of the world or in small countries with limited finandicd markets could be
completely aut off from acress to regulated financial services,

Keeping individuols ond businesses in reguloted finoncicl systems is o
precondition for effective systems to mitigote risks and combat financiol crimes.
Turning awdy customers covid actuolly reduce tropsparency in the systemn by
forcing trensaations through unregulotad channels.

What s De-Risking?

Globa! finandal institutions are increasingly terminating or restricting business
relstionships with remittance companies and smaller local banks In certain regions of
the worid - a practice that s called “de-risking”

We know that de-risking is happening. At the request of G20, the World Bank Group
conduected two surveys on de-risking

http:/iwww.woridbank org/entopicHinandaimarkedntesrity pubilication/worid-bank-
group-surveys-probe-terisking-practices) in 2015, undertaken In cooperation with the
flnancial Stabllty Board, CPM, and the G20 Partnership for Finandal indusion. One
survey covered remittances companies {maney transfer operators - MTOs) and the
other examined correspondent banking relationships {CBRs).

+ Both surveys found that de-risking ks indeed happening In pockets around the
world - but its effects are unevenly distributed, with some regions more affected
than others.

+ Smatler countries with imfted finandal markets are particularly vulnerable to de-
risking practices, and we are seeing evidence of this, notably in the Carlbbesn
region.

Factors driving derisiing tend to be a combination of cost/henefit considerations and
concerns about AMLACFT risks, That {s particularly acute for dieats that generate low
volumes, but prasent significant AMLACFT risks.

The Risks of De-Risidng

De-risking may threaten progress that has been achleved on finandal indusion
(hetp:t /. woridbank org/enaopic/fnsndalindusion). It also has the patential to
reverse some of the pragress made in reduding remittance prices and fees
ThttpAwwveworidbank org/en/topic/paymentsystemsramittances), If banks clase or
restrict access for money transfer operators.

Some humanitarian organizations have also reported that they have lest access to
finandal services as a result of de-risking. The Inablfity to get humanitarian assistance
to refugees from polidcal confiicts or natural disasters could result in death from
starvation, expasure, and diseasa,

http://www.worldbank.org/en/topic/financialmarketintegrity/brief/de-risking-in-the-fi...
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nandal crime and terrorfsm finandng. By pushing higher risk traggactions out of the
regulated system into more opaque, informal channals, they become harder to ;
monitor. :

Anancial Integrity and finandal inclusion are complementary. Fnandal Inclusion [s a
necessary preconditian to effectively mitigate risks and combat finandlal erimes. The
Rnandlal Action Task Force recognlzes Pnanda! exciuslon as a risk o financlal

Integrity.
What's the World Bank dolng?

The World Bank Is launching country pliot studies to analyze the effects of de-risking
on consumers and on the wider economy in order to complement to the work
Finandal Stabltity Board is daing at the global level,

H
We are ready to work with all developing countries an this oitical fssue, As partofour ¢
work on Universal Financial Access, we are arrently providing technical and financlal
support to natlonal authorities to mitipate risksin the finandal sactor withowt
harming finandal induston efferts. '

For example, with funding provided by the UK, we are assisting with the superviston
of maney transfer businasses in Somals (ht:/vww.worldbank org/en/neve/press-
N__"MOLM_EQWEUQQQ*E‘%W*___W%Q:
somalia)o strengthen business processes and enhance transparency and
compliance, Remittances in 2015 were estimated to reach a total of US$1.4 billian in
Somelia and support 23% of the GOP.

In order to ensure that policles and regulations to mitigate risks do not unnecessarily
restrict access to finandial services, we offer support to national authoritles to pursue
a wide range of priorities:

* We help them improve systems for providing and verifying customers' identity,
induding through digital 1D systems. Our Wentificaton for Development (iD4D)
Mpllm.mrldbank.orglm/pmgnmsnd«) Initiative Is working actively on this
issue,

* We help them improve thew supervisory and monitoring capadity, including
through digital technologles and data analysis

+ We help them Introduce risk-basad, tiered “Know-Your-Custamer” requirements.

Digital tachnology also offers ways to mitigate de-risking pressures, when
cnmpiementzd with reforms and Increased supervisory capacity. The G20 High-Leva(
Prindiples for Digital Finandal inclusion indude suggested actions ta help avold
nagative impacts on finandal k‘ldus!onawedbyde-risldngmdcs.“leadively
support countries’ implernentation of these actions.

http://www.worldbank.org/en/topic/ﬁnancialmarketintegrity/bricf/de~risking-in—the-ﬁ. 2017/01/20




IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

In the matter between:
MINISTER OF FINANCE
and

OAKBAY INVESTMENTS (PTY) LTD
OAKBAY RESOURCES AND ENERGY LTD
SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES
(PTY) LTD

_JIC MINING SERVICES (PTY) LTD
BLACKEDGE EXPLORATION (PTY) LTD
TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD
VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE
HUNDRED AND EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD
(INCORPORATED IN INDIA)

SAHARA COMPUTERS (PTY) LTD

ABSA BANK LTD

|G
1374

CASE NO: 80978/16

Applicant

First Respondent
Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eight Respondent
Ninth Respondent
Tenth Respondent

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent

Fourteenth Respondent

Fifteenth Respondent



FIRST NATIONAL BANK LTD Sixteenth Respondent

STANDARD BANK OF SOUTH AFRICA Seventeenth Respondent
LIMITED

NEDBANK LIMITED Eighteenth Respondent

GOVERNOR OF THE SOUTH AFRICAN Nineteenth Respondent
RESERVE BANK

REGISTRAR OF BANKS Twentieth Respondent

DIRECTOR OF THE FINANCIAL Twenty-First Respondent
INTELLIGENCE CENTRE

FILING SHEET

Document to be filed:  Fifteenth Respondent's Answering Affidavit

Dated at g""LM on this the 22 day of December 20186.

FILED BY:
EDWARD NATHAN NBERGS

0 West Street
Sandton
Tel: 011 269 7600
Fax: 011 269 7899

Email: dlambert@ensafrica.com
(Ref: M Katz/ D Lambert/0416998)



TO:

AND TO:

AND TO:

AND TO:

THE REGISTRAR
HIGH COURT
PRETORIA

STATE ATTORNEY

c/o GERHARD BOTHA & PARTNERS INC.
First Floor, Erasmus Forum Building B

Cnr Rigel Avenue and Stokkiesdraai
Erasmusrand

Pretoria

Tel: 012 347 0480

Fax: 012 347 6839

Email: brendon@bothapartners.co.za
(Ref: Mr B Swart/Mr H Botha)

Attorneys for the Applicant

SALU Building

255 Francis Baard Street

Pretoria
Tel: 012 309 1575
Fax: 012 309 1649

Email: TNhlanzi@justice.gov.za

(Ref: Ms T Nhlanzi)

VAN DER MERWE & ASSOCIATES

Attorneys for the First,

Second, Third, Fourth, Sixth, Seventh, Tenth, Eleventh,

Twelfth and Fourteenth Respondents

62 Rigel Avenue North
Waterkloof

Pretoria

Tel: 012 343 5432
Fax: 012 343 5435

Email: simone@vdmass.co.za
(Ref: Mr GT VD Merwe/st/078)

NORTON ROSE FULBRIGHT SOUTH AFRICA INC.
Attorneys for Sixteenth Respondent

34 Fredman Drive
Sandton

Email: aslam.moosajee@nortonrosefulbright.com
(Ref: Mr Moosajee/FNB 13954)

c/o MONTLE JOOMA
Ground Floor, Duncan

SABDIA INC.
Manor

Cnr Jan Shoba and Brooks Streets

Bookiyn
Tel: 012 362 3137



AND TO:

AND TO:

AND TO:

BOWMAN GILFILLAN Inc.

Attomneys for Seventeenth Respondent
165 West Street

Sandton

(PO Box 785812, Sandton, 2146)

Tel: 011-669-9000

Fax: 011-669-9001

E-mail: clement.mkiva@bowmanslaw.com; alan.keep@bowmanslaw.com

Ref. C Mkiva/6164672

c/o Boschoff Attorneys

Ground Floor, Hazelwood Gate Office Park
14 Oaktree Avenue

Cnr Oaktree Avenue & Dely Road
Hazelwood, Pretoria

Tel: 012-424-7500

Fax: 086-228-6805

Ref: Natasha Norije

BAKER MCKENZIE

Attomeys for Eighteenth Respondent

Tel: 011 911 4300

Email: Gerhard.Rudolph@bakermckenzie.com
Widaad.Ebrahim@bakermckenzie.com
Callum.Oconnor@bakermckenzie.com

c/o ADAMS & ADAMS

Adams & Adams Place

Lynwood Bridge

4 Daventry Street

Lynwood Manor

Pretoria

Tel: 012 432 6000

(Ref: Adele Jordaan)

WERKSMANS ATTORNEYS

Attorneys for Nineteenth and Twentieth Respondents
155 — 5 Street

Sandton

Tel: 011 535 8000

Fax: 011 535 8600

Email: cmanaka@werksmans.com

cmoraitis@werksmans.com
(Ref. SOUT 3267.63)

c/o MABUELA INC.

Charter House

179 Bosman Street

Pretoria Central

Tel: 012 325 3966

Email: mabuela@tiscali.co.za

1377



AND TO: MACROBERT ATTORNEYS
Attorneys for Twenty First Respondent ] 3 7 8
MacRobert Building
Cnr Jan Shoba and Justice Mahomed Street, Pretoria
Tel: 012 425 3436
Email: ghay@macrobert.co.za
(Ref: G K Hay)




IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the matter between:

MINISTER OF FINANCE
and

OAKBAY INVESTMENTS (PTY) LTD
OAKBAY RESOURCES AND ENERGY LTD
SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES
(PTY) LTD

JIC MINING SERVICES (PTY) LTD
BLACKEDGE EXPLORATION (PTY) LTD
TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD

VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE HUNDRED
AND EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD (INCORPORATED

IN INDIA

CASE NO: 80978/16

Applicant

First Respondent
Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eight Respondent
Ninth Respondent
Tenth Respondent

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent

1379

ﬂﬂf\



SAHARA COMPUTERS (PTY) LTD
ABSA BANKLTD

FIRST NATIONAL BANK LTD
STANDARD BANK OF SOUTH AFRICA
LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN
RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL
INTELLIGENCE CENTRE

1380

Fourteenth Respondent
Fifteenth Respondent
Sixteenth Respondent

Seventeenth Respondent

Eighteenth Respondent

Nineteenth Respondent

Twentieth Respondent

Twenty-First Respondent

FIFTEENTH RESPONDENT'S AFFIDAVIT

I, the undersigned,

YASMIN MASITHELA

do hereby make oath and state as follows:

1 [ am the Head of Compliance for Absa Bank Ltd ("Absa"), the fifteenth

respondent, and duly appointed in terms of section 80A of the Banks Act

94 of 1990 (as amended) (“the Banks Act’), read together with

Regulation 47 of the Banks Act. | am duly authorised to depose to this

affidavit on behalf of Absa.
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2 The facts contained in this affidavit are both true and correct, and within
my personal knowledge, unless the context provides otherwise. Where
relevant, | refer to the confirmatory affidavits of Mr Nicholas Swingler
("Mr Swingler”), the Head of Financial Crime of Absa, and Ms Maria
Ramos (“Ms Ramos”), the Chief Executive Officer of Absa, both of whom
have personal knowledge of certain facts that | shall refer to herein

below.

3 Where | make submissions of law, | do so on the advice of my legal
representatives. However, full legal argument in relation to all the issues

will be addressed to the Court at the hearing of this matter.

4 | will refer to the fifteenth respondent as Absa and the first to fourteenth
respondents, as the Oakbay companies collectively. Absa only banked
some of the Oakbay companies, namely the 1, 2nd, 3d gth 7th {4t

12%, and 14% respondents.

INTRODUCTION

5  This affidavit is filed in response to the founding affidavit of the applicant

(“the Minister”).

6 It appears from the Minister's founding affidavit that representatives of
the Oakbay companies repeatedly asked him to intervene on their behalf
in relation to the closure of their banking accounts with the 15t to 18t

respondents (collectively referred to as “the Banks").

3

7z



In response, the Minister seeks a declaration that he is not by law
empowered or obliged to intervene in the relationship between banks

and their clients as regards the closing of those clients’ bank accounts.

Absa is deeply concemed by the Oakbay companies’ efforts to persuade
the Minister to intervene. Absa contends that these were attempts to
persuade the Minister to act unlawfully by intervening in private banking
relationships. If the Minister had acceded to these requests, the

consequences would have been significant:

8.1 The Minister's conduct would have been unlawful and ultra vires

his powers.

8.2  The intervention would have greatly undermined confidence in
the banking sector and raised the spectre of state intervention in
private commercial relationships, arbitrarily and at the instance of

a select group of companies or persons.

8.3  This would have been a dangerous precedent for the banking
industry as a whole, would have been contrary to the public
interest and would have created real risks for the confidentiality

of the relationship between banks and clients.

84  Such intervention would also have compromised Absa's
contractual relationship as a cormrespondent bank with its

international clearing banks.

At paragraph 29 of his founding affidavit the Minister states that:
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“ ... the grant of the declaratory orders sought is called for, in the public
interest. The continued public assertions that registered banks within
the regulatory environment in South Africa acted for no adequate
reason, irregularly and indeed for improper reasons in closing accounts
are harmful to the reputation for integrity of South Africa’s financial and
banking sectors. So too is the continued uncertainty arising from
Oakbay’s simultaneous disinclination itself to seek a court’s ruling. That
uncertainty is prejudicial, as stated, to financial stability and the
standing of the South African regulatory authorities, the operation of
the banking and financial sectors, the South African economy at large

and the employees whose interests Oakbay invokes.”

10 Absa agrees with the Minister's position in this regard. It considers that

11

this application and the relief sought in it is essential in order to ensure
that there is certainty and clarity regarding whether public functionaries
are entitled to intervene in the relationship between banks and their
clients. The events set out in the Minister's affidavit, as well as in this
affidavit and those of the other banks, demonstrate that this is
necessary. Absa therefore endorses the Minister's initiative to place this

disputed legal issue before this Court for resolution and determination.

In the circumstances, Absa supports the relief sought by the Minister in
this application. Absa contends that no member of Cabinet is
empowered nor obliged by law to intervene in the relationship between

the Oakbay companies and the Banks.
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12 In this affidavit, | will begin by outlining the basis on which Absa

contends that this is the correct legal position.

13 Absa has also noted the complaints by the Oakbay companies to the
Minister (which appear at annexures A, E, G, and L to the founding

affidavit) that Absa improperly closed their accounts.

13.1 Inlight thereof, | will deal with the facts relating to the termination
by Absa of its banker-client relationship with the 1st, 2nd, 31, gt
7%, 11t 12% and 14% respondents, as well as other entities and
individuals closely associated with the Oakbay companies who

are not cited as respondents in the application (“related parties”).

13.2 | wish to highlight the fact that the Oakbay companies
deliberately — after taking legal advice ~ made an election not to
legally challenge the decision of Absa to close their accounts, as
is evident from the correspondence (Annexure E) attached to the

Minister's application. They must be held to that election.

14 Lastly, | set out Absa's response to questions raised by representatives
of the National Executive Committee of the African National Congress
(“the NEC") and meeting requests from the so-called “Inter-Ministerial
Committee” (“the IMC") relating to the termination of banker-client
relationships. These questions and mesting requests were made to

Absa during April and May 2016 after Absa had closed the banking

7

accounts of the Oakbay companies and related parties.



THE MINISTER IS NEITHER EMPOWERED NOR OBLIGED TO

INTERVENE

15

16

17

As | have indicated, Absa's position is that the Minister (and any other
Cabinet member) is neither empowered nor obliged to intervene in the
relationship between the Oakbay companies, its related parties, and the

Banks.

While full argument will be advanced on this issue at the hearing of this
matter, for present purposes and by way of outline, | emphasise two

points.

First, the Minister does not have any such power or duty of intervention

conferred on him by law.

171 It is trite law that the Executive may exercise no power and
perform no function beyond that conferred on them by law. This
is a fundamental requirement of the rule of law and the
supremacy of the Constitution. It has been a well-established
part of our law since the decision of the Constitutional Court in
Fedsure Life Assurance Ltd & Others v Greater Johannesburg
Transitional Metropolitan Council & Others 1999 (1) SA 374 (CC)

at para 58.

17.2  There is no provision of the Constitution, national legislation, nor

any regulation, that empowers or obliges the Minister to
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19

17.3

intervene in banker-client relationships as urged by the Oakbay

companies.

Any attempt to intervene in banker-client relationships would

therefore be ultra vires the Minister's powers and unlawful.

Second, any attempt by the Minister to do so would constitute an

impermissible intervention in the banker-client relationship. In terms of

our law and the principles laid down in Bredenkamp and Others v

Standard Bank of SA Ltd 2010 (4) SA 468 (SCA) (“Bredenkamp

judgment’):

18.1

18.2

18.3

18.4

The law of contract governs the relationship between a bank and

its clients.

A bank is entitled to terminate its contractual relationship with

any client on reasonable notice.

No person is entitled to insist that its contractual relationship with

a bank should endure against the bank’s will.

Therefore, provided that it gives reasonable notice, a bank is
entitled to terminate its banking relationship with any client, and

is not obliged to give reasons for its decision to do so.

There is accordingly no basis upon which the Minister could have

lawfully intervened as the Oakbay companies urged him to do. There is

no executive power vested in the Minister, nor a power arising from



statute, that would permit Ministerial intervention at the instance of a
client to interfere with the contractual relationship subsisting between a

bank and its client.

20 Lastly, | have considered the legal opinions attached to the Minister's
application as Annexures C and F. | am advised by Absa's legal
representatives that these opinions correctly set out the legal position. |

will not repeat same herein.

ABSA’S TERMINATION OF THE BANKER-CLIENT RELATIONSHIPS
WITH THE OAKBAY COMPANIES AND RELATED PARTIES

21 Indealing with the above issue, | will address the following matters:

211 Absa's obligations to implement financial crime controls to
manage the risk relating to money laundering and terorist
financing and to apply customer due diligence to high risk

customers including Politically Exposed Persons ("PEPs").

21.2 The basis upon which Absa decided to terminate the banker-
client relationship with the Oakbay companies and related

parties; and

21.3 The steps/processes followed by Absa to implement its aforesaid

decision.

22 | do so in light of the allegations by the Oakbay companies that Absa

unlawfully and improperly terminated the banker-client relationships and
9
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their attempts to influence the Minister to intervene which appear at

annexures A, E, G, and L to the Minister's application.

Absa'’s obligations to conduct customer due diligence

23

24

25

Absa is registered and licensed as a bank in terms of the Banks Act by
the South African Reserve Bank (“SARB"). Absa is 100% owned by
Barclays Africa Group Lid ("BAGL"), and the latter is registered as the
bank controlling company, which is listed on the Johannesburg

Securities Exchange.

Absa, as a registered bank, has a clear and unequivocal obligation in
terms of South African law .to implement sound risk management
processes, procedures and controls to manage financial crime risks,

including the risks relating to money laundering and terrorist financing.

In this regard | refer to the following two primary legal instruments which
contain specific requirements relevant to the duties of Absa, as it relates

to this matter:

25.1 Regulation 36" issued under section 90 of the Banks Act

2511 Regulation 36 provides that every bank shall have in
place comprehensive risk management processes and
procedures to prevent the bank from being used for

money laundering or other unlawful activity. The SARB

! Regulation 36(17)(a)(iv)

10
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(*banking regulator”) is empowered to revoke the Bank's

licence for failure to comply with Regulation 36.

25.1.2 This regulation also requires any foreign branch,
subsidiary or operation of the bank to implement and
apply anti-money laundering and counter terrorist
financing measures consistent with the Financial Action
Task Force (*FATF") recommendations, as detailed
below. The FATF is an inter-governmental body
established by the G20 and it is responsible for the
development and promotion of international policies and
standards to combat money laundering and terrorist

financing.

25.1.3 In additon, the Basel Committee on Banking
Supervision’s Guidelines on Sound Management of risks
relating to Money Laundering and Financing of
Terrorism (2014) states that banks should have
‘adequate policies and processes, including strict
customer due diligence (CDD) rules to promote high
ethical and professional standards in the banking sector
and prevent the bank from being used, intentionally or

unintentionally, for criminal activities”.
25.2  Financial Intelligence Centre Act 38 of 2001 (“the Act")

25.21 The Act stipulates that an accountable institution must \QI—\

implement specific controls to combat money laundering

11



25.2.2

25.2.3

2524

and terrorist financing. As a registered bank, Absa falls
within the definition of an accountable institution and
must comply with the provisions of Section 21 of the Act
read with Regulation 21 of the FIC Regulations. The
duties under Section 21 and Regulation 21 are more
fully explained under Guidance Note 3A (“the Guidance
Note") issued by the Financial Intelligence Centre (“FIC")

in March 2013.

The Guidance Note sets out the controls or mechanisms
to identify high risk customers including PEPs. | attach a

copy of the Guidance Note 3A as “YM1".

It furthermore requires a bank to perform enhanced due
diligence in respect of such customers. It stipulates that
a bank must “develop graduated client acceptance
policies and procedures that require extensive due

diligence for higher risk clients”.

The Guidance Note enjoins banks to apply international
best practice and the FATF standards that refer to on-
going risk-sensitive programmes to maintain relevant
client details. It requires that accountable institutions
should apply their client identification and verification
procedures to existing clients on the basis of materiality

and risk.

12
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25.2.5

25.2.6

25.2.7

- 1391

The Guidance Note further requires that they conduct
due diligence reviews of such existing relationships at

appropriate times.

The Guidance Note defines a PEP and sets out the
measures that need to be put in place when dealing with
a PEP. The definition is very broad and includes an
individual who is or has in the past been entrusted with
prominent public functions as well as their families and

closely associated persons. In terms of this Guidance

Note, the bank must put in place appropriate risk

management processes and systems to determine
whether a customer, a potential customer or the
beneficial owner of an entity, is a PEP, and it must then
conduct enhanced due diligence on all PEPs and their

close associates.

The reason the Bank is required to conduct on-going
enhanced due diligence in respect of PEPs and their
close associates is because of the higher money
laundering risk that PEPs pose. The risks associated
with PEPs are that by virtue of their position and the
influence that they hold, PEPs may be misused to
conceal funds or assets which have been obtained
illegally through the misappropriation of public funds or

as a result of the PEP's power and influence.

13
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25.3

254

A failure by Absa to adhere to its obligations to implement
adequate financial crime controls would expose it to regulatory
sanctions by the regulator. In this regard, Absa has to date
incurred two administrative fines from the SARB ftotalling R20
million, coupled with directives from the SARB that Absa take
remedial action by enhancing and strengthening its financial

crime controls.

Absa thus continues to expend extensive resources in the form
of people, processes and systems to manage financial crime

controls in accordance with international and local best practice.

1392

In addition to these obligations which it bears as a South African bank,

Absa bears further obligations by virtue of the fact that BAGL is majority

owned by Barclays Bank PLC ("Barclays PLC"). In this regard, BAGL

and all of its subsidiaries, including Absa, are subject to and bound by

the UK and US regulatory requirements and the Barclays Group Policies

relating to Anti-Money Laundering and Counter Financing of Terrorism.

These policies are based on international standards and best practices.

26.1

In terms of the UK regulatory requirements, notably Regulation
15 of the UK Money Laundering Regulations 2007 and standard
SYSC 6.1.1R contained in the UK Financial Conduct Authority
Handbook, Barclays PLC exercises oversight and governance
over the Absa Financial Crime Risk Management Programme. 1
attach the relevant extracts of the regulations and standards as
“YM2” and “YM3".

14
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26.2 Absa is therefore subject to the jurisdiction of foreign regulators
including, but not limited to, the Financial Conduct Authority, the
Prudential Regulatory Authority (in the United Kingdom), the
Department of Justice, the Federal Reserve, and the Department

of Financial Services (in the United States of America).

26.3 Accordingly, Absa must follow and apply the Barclays Global
AML policy and standards to ensure that it applies adequate
financial crime controls; in particular, as it relates to customer

due diligence.

26.4 A failure by Absa to adhere to the customer due diligence
requirements and to implement adequate financial crime controls
would expose both Absa and its holding company, Barclays PLC,

to regulatory sanctions by international regulators.

26.5 The Barclays Global AML policy and standards states that a high
risk customer including a PEP is required to undergo enhanced
due diligence at customer on-boarding as well as annually. |
attach a statement released by Barclays PLC on Anti-Money

Laundering and Counter-Terrorist Financing as annexure “YM4".

27 To ensure compliance with the abovementioned international and South
African legal obligations, Absa's risk management procedures take into
account the risk level of its customers to money laundering activities and
apply enhanced due diligence procedures in respect of all PEPs.

Accordingly, Absa has a policy of conducting annual reviews of all of its 4‘[\

15
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high risk customers including its PEPs. This applies to, but is not limited
to, a number of the individuals and entities associated with the Oakbay

companies.
Absa’s 2014 annual PEP customer review / due diligence

28 Pursuant to the above domestic and intemnational legal and policy
requirements, on 18 November 2014 an internal committee of Absa's
Corporate and Investment Banking Division (*CIB") met to conduct an
annual review of its customers who had been identified as PEPs and
their related entities. The reviews included, amongst others, a review of

the Oakbay companies.

29 The PEP committee's review of the Oakbay companies and related

parties established that:

29.1 The Oakbay companies were not using Absa as a primary or
dual bank and were apparently moving their banking business to
alternative financial institutions. As a consequence, Absa was
limited in its ability to appropriately monitor and understand the
customers' risk profiles in order to discharge its abovementioned

obligations effectively.

29.2 There was also evidence of large unexplained transfers of funds
between the Oakbay companies and related parties, and to other
banks. As already indicated, Absa could not account for these

transfers in accordance with its above-mentioned obligations. ﬁ@‘/\
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29.3 Moreover, the revenue received by Absa from the portfolio of the
Oakbay companies’ accounts had declined materially over the
previous three years. The costs to Absa of fulfilling its monitoring
obligations in respect of these accounts would accordingly be
significant relative to the revenue that Absa would derive from

the accounts concermned.

29.4 There was also adverse media publicity regarding the Oakbay
companies and related persons that had occurred prior to the
review. This increased the reputational and conduct risk for Absa
arising from a continued relationship with these companies and

persons.

30 In the circumstances, and after having assessed the risks and rewards
involved, it was determined by the PEP review committee that continuing
to provide banking services to the Oakbay companies and related

parties exceeded Absa’s current and forward-looking risk appetite.

31 Accordingly, on 18 November 2014, the committee decided to terminate
its banker-client relationship with the Oakbay companies and related
parties. The steps followed to close the accounts are set out more fully

below.

32 | emphasise that the recent case of Hlongwane and Others v ABSA
Bank Limited and Another (75782/13) [ZAGPPHC] 928 (“Hlongwane

judgment”) confirmed that the legal position in this regard is as follows: %J\

17



°[30] ... [Absa] had no obligation fo retain a client whose
monitoring in terms of money laundering measures put in place
would be more onerous when compared with the benefit, in
terms of fees, it would receive from the applicants. | am of the
view that [Absa’s] bona fides in deciding to close the applicants’
accounts cannot be questioned. In the Bredenkamp matter
(supra) where the court was faced with facts similar to the facts

in this case, the court held that...

[65] The appellants’ response was that
objectively speaking, the Bank's fears about its
reputation and business risks were unjustified. | do not
believe it is for this court to assess whether or not a
bona fide business decision, which is on the face of it
reasonable and rational, was objectively ‘wrong’ where
in the circumstances no public policy considerations

are involved.”

33 Absa’s termination of the banker-client relationship was consistent with

these principles and its legal obligations.

The process of closing the accounts of the Oakbay companies and the

related parties

34 Atfter the decision to terminate the banker-client relationships was taken,

Absa embarked on the necessary steps to ensure that the various

18
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relationships were terminated in an orderly fashion without introducing

any further risks. This included taking the following steps:

34.1 Absa coordinated its efforts across the various divisions within

Absa and in the wider BAGL group.

34.2 Absa ensured that appropriate legal processes were applied
including additional legal scrutiny of all the relevant Oakbay
companies and related parties’ contracts with considerations of

the relevant notice periods.

34.3  Absa understood that it was entitled to terminate the relationship,
provided reasonable notice was provided. Although a period of
30 days’ notice would have been reasonable, Absa decided to

provide for at least 60 days’ notice to the Oakbay companies.

34.4 Absa then prepared the relevant notices to inform the Oakbay
companies of the decision to terminate and engaged with the

Oakbay companies to the extent set out below.

On 18 December 2015, at a meeting with the authorised representatives
of the Oakbay companies, Absa gave formal notice of its decision to
terminate the banker-client relationship. | attach an example of the

termination letters as “YM5".

During this meeting the Oakbay companies, through their authorised
representatives, expressed no objection to the closure of the accounts at

the time or any questions regarding the notice period. The

19
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38

39

40

41

42

representatives advised that the Oakbay companies had already made a

decision to move their banking business to another financial institution.

After the meeting, however, some of the Oakbay Companies, addressed
letters to Absa recording that the directors of those companies were
‘taken aback” by Absa's sudden decision to close the accounts and
asking for the rationale for the decision. | attach the letters dated 21

December 2015 as “YM6” and “YM7".

On 23 December 2015, Absa responded to this correspondence. | attach

an example of such a response as “YM8”.

On 29 December 2015,.a further letter was addressed to the Chief
Executive Officer of Absa recording dissatisfaction with the reasons

given by Absa for closure. | attach the letter as “YM9".

On 29 January 2016, Absa responded to this correspondence. | attach

an example of such a response as “YM10".

During the first week of February 2016, nine of the Oakbay companies
wrote to Absa asking that their accounts be closed “with immediate

effect”. Copies of the letters are attached as “YM11.1" to “YM11.9".

The accounts were formally closed by 16 February 2016. A copy of an

example of a letter reflecting such closure is attached as “YM12".

20
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Thereafter, on 14 April 2016, the Oakbay companies requested an
urgent meeting to discuss Absa's decision to terminate their banking

services. | attach a copy of this letter as “YM13".

On 25 April 2016, Absa replied to indicate that it did not consider that a
meeting would be of assistance to either party and therefore politely

declined the request. | attach a copy of this letter as “YM14".

In relation to the 2014 PEP review, and the processes followed
thereafter to terminate the banker-client relationships and close the
relevant Oakbay accounts, | attached hereto a confirmatory affidavit by
Mr Swingler who was personally involved in this process as annexure

“YM15",

ABSA’S RESPONSE TO QUESTIONS RAISED BY THE NEC AND THE

MEETING REQUESTS OF THE IMC

46

47

Between April and May 2016, after the closure of the Oakbay companies
and related party accounts, Absa received requests for meetings and

information from both the NEC and the IMC respectively.

It is appropriate to set out Absa's response to these requests as they
demonstrate that Absa has been steadfast in its commitment to
preserving the confidentiality of its clients and to avoiding any
suggestion of unlawful executive intervention in the banker-client

relationship.

21
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The ANC NEC meeting

48 On 20 April 2016, and at the request of the NEC, a meeting was held

49

between representatives of Absa and representatives of the NEC at

Albert Luthuli House.

48.1

48.2

The Absa team was led by its Chief Executive Officer, Ms
Ramos, and | was part of the delegation. A confirmatory affidavit

by Ms Ramos is attached hereto marked annexure “YM16".

The NEC delegation was led by Mr Gwede Mantashe and
included Mr Enoch Godongwana, Ms Jessie Duarte, and Mr

Krish Naidoo, amongst others.

Absa’s understanding was that the stated purpdse of the meeting was to

discuss whether the NEC'’s investigation into state capture had triggered

any account closures by Absa.

49.1

40.2

At the commencement of the meeting, Ms Ramos emphasised
that Absa was legally precluded from discussing any past,
present or future clients’ confidential information and as such

would not discuss any specific clients.

During the meeting, the NEC confirmed that the purpose for the
meeting was not to discuss client or customer details but get an

understanding of the following issues:

49.21 The Bredenkamp judgment and the consistency of the

application of the principles of the judgment;

22
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49.2.2 The effects of the account closures on other companies

and businesses; and

49.2.3 To get an understanding of the regulatory framework

that governs the banker-client relationship.

50 During the meeting, | provided the NEC with a summary of the
regulatory context in which Absa operates and the legal and policy
framework within which banker-client relationships are managed,

including the concept of PEPs.

51 The NEC then raised the issue of alleged collusion amongst the Banks
to close the Oakbay companies and related parties accounts. Absa was
categorical that it does not interact with other banks in relation to client
matters and that it follows its own policies, procedures and the laws that
apply to it. Absa invited the NEC to raise any concemns that it may have
in this regard with the relevant regulators including the Banking

Regulator.

The IMC meeting requests

52 On 22 April 2016, the office of Ms Ramos, the Chief Executive Officer of
Absa, received an email request from Ms Zarina Kellerman (“Ms
Kellerman™), who purported to be the Acting Secretary to the IMC,

inviting Absa to attend a meeting scheduled for 25 April 2016.

23
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53 The email explained that an IMC had been formed by Cabinet to

54

55

56

consider “certain allegations made against certain financial institutions.
Absa was requested to make a representative available to attend a
discussion with the said IMC. It was stated that there was no set agenda
for this meeting and that this would be a discussion convened for the
purposes of gaining clarity on current media reports (“the first request”). |
attach the e-mail request from the Acting Secretary to the IMC sent to
Absa as "YM17".

Absa requested further information relating to the nature of the meeting
to be held and notified the IMC of its legal and regulatory obligations
which precludes it from discussing any client confidential information. 1

attach Absa’s response to the e-mail as “YM18".

Ms Kellerman’s response did not address the questions raised by Absa
in its email. Instead, she conveyed that the “information shared during
the discussion must of course be relayed to Cabinet for it to properly
consider the media reports. Outside of that forum, all such information

remains strictly confidential". | attach the response as “YM19".

Absa did not consider that its questions were adequately answered,
particularly its concems around possible discussions relating to client
confidential information. Absa therefore declined the invitation to meet
with the IMC on this basis. Absa further reaffirmed, that as a regulated
bank and responsible financial institution, Absa would cooperate with the
appropriate authorities to discuss any matters which Absa is permitted

24
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57

58

by law to discuss. | attach Absa's response recording its position as

“YM20".

Shortly thereafter, on 4 May 2016, a further invitation was extended by
Ms Kelierman to Absa to attend a meeting with the IMC (“the second
request’). This meeting was to be held on 5 May 2016. The stated
purpose of the second request was inter alia to discuss public comments
purportedly made by Absa around the decision taken by the banks to
close the bank accounts of certain of its clients. The second request
suggested that the meeting would discuss the deterrent effect that the
closure of client bank accounts may have on potential investors who
want to do business in South Africa. | attach the second request as

“YM21”,

On behalf of Absa, | sent an email to Ms Kellerman declining the request

and reaffirmed Absa's position b.y clarifying, amongst others, that:

58.1  The only public comment made by Absa was to the effect that it
could not comment on client confidential issues and that as a
regulated financial institution it would be inappropriate to discuss
matters relating to prospective, current and past client

information.

58.2 Absa is regulated by the SARB and its legal obligations arise
from various pieces of legislation including, but not limited to, the
Banks Act, the Prevention of Organised Crime Act, the Financial
Intelligence Centre Act, the Protection of Constitutional
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Democracy Against Terrorist and Related Activities Act, the
Exchange Control regulations. Absa also has reporting

obligations to the South African Revenue Services.

58.3 Absa was willing to cooperate with the appropriate authorities

where necessary.

59 | attach Absa’s response to the second request as “YM22".

60 It is therefore clear that Absa has remained steadfast in its commitment
to preserving the confidentiality of its clients and to avoiding any
suggestion of unlawful executive intervention in the banker-client

relationship.

CONCLUSION

61 In the circumstances, Absa supports the relief sought by the Minister in

this application.

62 As is set out above, Absa considers that it is essential that this Court
make clear that no public functionary has the power or obligation to

intervene in the relationship between banks and their clients.

DEPONENT
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I hereby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of the deponent’s knowledge both true and
correct. Thls affidavit was signed and sworn to before me at SANDTON on
this theZZ 4 __day of December 2016, and that the Regulations contained in
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19

August 1977, and as further amended by R1428 of 11 July 1989, having been

complied with.
Zamathiyane Mthiyane
155 - 5th Street
Sandown, Sandton, 2196 CONMMISSIONER OF OATHS
Commissioner of Qaths
Ex-Officio / Practising Attomey R.S.A. Full names:

Address:
Capacity:
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Financial Intelligence Centre Guidance Note 3A
Guidance for accountable institutions on client identification and
verification and related matters

PREFACE

Money laundering has been criminalised in section 4 of the Prevention of
Organised Crime Act, 1998. A money laundering offence may be described
as the performing of any act that may result in concealing the nature of the
proceeds of crime or of enabling a person to avoid prosecution or in the
diminishing of the proceeds of crime.

Apart from criminalising the activities constituting money laundering, South
African law also contains a number of control measures aimed at facilitating
the detection and investigation of money laundering. These control
measures, as contained in the Financial Intelligence Centre Act, 2001 (the
“FIC Act"), are based on three basic principles of money laundering detection
and investigation, i.e. that:

. intermediaries in the financial system must know with whom they are
doing business;

. the paper trail of transactions through the financial system must be
preserved;
) possible money laundering transactions must be brought to the

attention of investigating authorities.

The control measures introduced by the FIC Act include requirements for
institutions to establish and verify the identities of their clients, to keep certain
records, to report certain information and to implement measures that will
assist them in complying with the FIC Act.
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FIC Guidance Note 3A for accountable institutions on customer 2
identification and verification and related matters

The majority of obligations under the FIC Act apply to “accountable
institutions™. These are institutions that fall within any one of the categories of
institutions listed in Schedule 1 to the FIC Act.

The FIC Act also established the Financial Intelligence Centre (“the Centre®)
as the agency responsible for the collection, analysis and disclosure of
information to assist in the detection, prevention and deterrence of money
laundering in South Africa. In addition, section 4(c) of the FIC Act empowers
the Centre to provide guidance in relation to a number of matters concerning
compliance with the obligations of the FIC Act.

Application of this Guidance Note
This Guidance Note applies to the all accountable institutions that are referred
to in Schedule 1 to the FIC Act.

The guidance provided in this Guidance Note is provided as general
information only. The Guidance Note does not provide legal advice and is not
intended to replace the FIC Act or the Money Laundering Control Regulations
(“the Regulations”) issued under the FIC Act in December 2002.

The Guidance Note is published by the Centre under section 4(c) of the FIC
Act to assist accountable institutions and the relevant supervisory bodies with
the practical application of certain client identification and client verification
requirements of the FIC Act. Some of the terminology used in this Guidance
Note is explained in a glossary attached as an addendum to the Guidance
Note.

Guidance provided by the Centre is the only form of guidance formally
recognised in terms of the FIC Act and the Regulations issued under the FIC
Act. Guidance provided by the Centre is authoritative in nature. An
accountable institution must apply guidance issued by the Centre, or
demonstrate an equivalent level of compliance with the relevant obligations
under the FIC Act. It is important fo note that enforcement action may
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FIC Guidance Note 3A for accountable institutions on customer 3
identification and verification and related matters

emanate as a result of non-compliance with the FIC Act where an
accountable institute does not follow guidance issued by the Centre and
cannot demonstrate compliance with the legal obligation to which the
guidance relates.

Guidance emanating from industry associations or other organisations,
therefore, in the Centre's view, does not have a bearing on compliance with
the obligations imposed by the FIC Act or interpretation of its provisions.

ANTI-MONEY LAUNDERING AND TERRORIST FINANCING POLICIES
AND PROCEDURES

1. Board/senior management approval of an accountable
institution’s anti-money laundering and terrorist financing policies
and procedures
Board of directors'/senior management's approval of an accountable
institution's own internal policies and procedures to address money
laundering and terrorist financing is critical if an accountable institution
wishes to be considered serious about its appreciation of, and
willingness to, mitigate money laundering and terrorist-financing risks in
its daily operations.

The Centre therefore expects that the internal anti-money laundering
and terrorist financing policies and procedures of an accountable
institution should be adopted and approved by the board of directors of
that accountable institution.

This will also ensure that the board/senior management of a particular
accountable institution takes ownership of its obligations in terms of the
FIC Act. The criminal and administrative penalties for failure to comply
with the obligations of the FIC Act are severe, and directors/senior
management may be held personally liable.
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FIC Guidance Note 3A for accountable institutions on customer 4
identification and verification and related matters

Implementation of Guidance Note 1 in respect of a risk-based
approach

Although the FIC Act and the Regulations do not expressly make
reference to a risk-based approach, these measures allow limited
scope to apply a risk-based approach to the verification of certain client
particulars. This issue is covered in Guidance Note 1 issued by the
Centre in April 2004.

Guidance Note 1 indicates that application of a risk-based approach to
the verification of the relevant particulars implies that an accountable
institution can accurately assess the risk involved. It also implies that
an accountable institution can take an informed decision on the basis
of its risk assessment as to the appropriate methods and levels of
verification that should be applied in a given circumstance.

Guidance Note 1 further states that the assessment of these risk
factors should best be done by means of a systematic approach to
determine different risk classes and to identify criteria to characterise
clients and products. In order to ach[eve this, an accountable institution
would need to document and make use of a risk framework. Such a
risk framework should preferably form part of the accountable
institution’s internal policies and procedures to address money
laundering and terrorist financing referred to in paragraph 1, above.

Risk Indicators

Risk indicators to be used to differentiate between clients

The FIC Act and the Regulations require that accountable institutions
identify all clients with whom they do business unless an exemption
applies in a given circumstance. Accountable institutions, however, are
not required to follow a “one size fits all" approach in the methods that
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FIC Guidance Note 3A for accountable institutions on customer 5
identification and verification and related matters

they use and the levels of verification that they apply to all relevant
clients.

It is imperative that the money laundering risk in any given
circumstance be determined on a holistic basis. In other words, the
ultimate risk rating accorded to a particular business relationship or
transaction must be a function of all factors that may be relevant to the
combination of a particular client profile, product type and transaction.

A combination of the following factors may be applied to differentiate
between high risk, medium risk and low risk clients:

. product type;

° business activity;

o client attributes, for example, whether the client is on the United
Nations list, duration of client relationship with the accountable
institution, etc;

. source of funds;

o jurisdiction of client;

] transaction value;

. type of entity.

This is not an exhaustive list. Please refer to Guidance Note 1 for
further particulars on the implementation of a risk-based approach.

Client-profiling procedures for high-risk clients

In terms of Regulation 21 of the Regulations, an accountable institution
must obtain certain additional information whenever this information
may reasonably be required to identify:

. a business relationship or single transaction that poses a
particularly high risk of facilitating money laundering activities; or

. the proceeds of unlawful activity or money laundering activities.
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In most instances it is a combination of factors, not any one factor that
will lead to a conclusion that a transaction or relationship poses a
money laundering risk. All circumstances surrounding a business
relationship or transaction should be reviewed.

The risk factors referred to in paragraph 3, above, may be helpful to
accountable institutions in assessing when additional information may
be required in order to enhance the institution's profile of a particular
client. In addition there are a number of further factors that may
indicate that a business relationship or single transaction poses a high
risk of facilitating money laundering activities, or the presence of the
proceeds of unlawful activity. The following examples of such activities
are applicable to the banking sector but can also be useful for non-
banking institutions:

. a client appears to have accounts with several banks in one

geographical area;

. a client makes cash deposits to a general account of a foreign
correspondent bank;

. a client wishes to have credit and debit cards sent to
destinations other than his or her address;

° a client has numerous accounts and makes or receives cash
deposits in each of them amounting to a large aggregated

amount;
o a client frequently exchanges currencies;
o a client wishes to have unusual access to safe deposit facilities;
. a client's accounts show virtually no normal business related

activities, but are used to receive or disburse large sums;

) a client has accounts that have a large volume of deposits in
bank cheques, postal orders or electronic funds transfers;

. a client is reluctant to provide complete information regarding
the client's activities;
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. a client's financial statements differ noticeably from those of
similar businesses;

. a business client's representatives avoid contact with the
branch;
] a client's deposits to, or withdrawals from, a corporate account

are primarily in cash, rather than in the form of debit and credit
normally associated with commercial operations;

. a client maintains a number of trustee accounts or client sub-
accounts;
. a client makes a large volume of seemingly unrelated deposits

to several accounts and frequently transfers a major portion of
the balances to a single account at the same bank or elsewhere.

o a client makes a large volume of cash deposits from a business
that is not normally cash intensive;

e  a small business in one location makes deposits on the same
day at different branches;

o there is a remarkable transaction volume and a significant
change in a client's account balance;

. a client's accounts show substantial increase in deposits of cash
or negotiable instruments by a company offering professional
advisory services;

) a client’s accounts show a sudden and inconsistent change in
transactions or patterns.

The examples referred to above may be legitimate features of certain
categories of businesses, or may make business sense if viewed in the
context of the client's business activiies. However, it is equally
possible that these features would be unexpected in relation to certain
categories of businesses, or would have no apparent business
purpose, given a particular client's business activities. The purpose of
obtaining additional information concerning certain clients in these
circumstances is fo assist the accountable institution to more
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accurately identify truly suspicious behavior or relationships and
transactions that pose a risk of money laundering, on the basis of a
broader profile of the client than the mere client identification
particulars.

The information that an accountable institution must obtain in such
circumstances must be adequate to reasonably enable the accountable
institution to determine whether transactions involving a client are
consistent with the accountable institution’s knowledge of that client
and that client's business activites and must include particulars

concerning:
. the source of that client's income; and
. the source of the funds that the particular client expects to use in

concluding the single transaction or transactions in the course of
the business relationship.

Client acceptance policies

Accountable institutions should develop clear customer acceptance
policies and procedures, including a description of the type of customer
that is likely to pose a higher than average risk to an accountable
institution. In preparing such policies, accountable institutions should
take into account all risk indicators, including factors such as the
customer’s:

. background;

. country of origin;

° public or high-profile position;

o linked accounts; and

. business activities.

Accountable institutions should develop graduated client acceptance
policies and procedures that require extensive due diligence for higher
risk clients. These policies and procedures should form part of an
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accountable institution’s risk framework, referred to in paragraph 2
above,

ESTABLISHING AND VERIFYING IDENTITIES
NATURAL PERSONS — SOUTH AFRICAN CITIZENS AND RESIDENTS

Clarification of an official identity document

The Regulations define an identification document in respect of a
natural person who is a citizen of, or resident in, the Republic of South
Africa, as an official identity document. The Department of Home
Affairs describes an official identity document as a green bar-coded
identity document. Therefore, old identity documents may not be
construed as official identity documents.

Regulation 4 of the Regulations, however, provides for exceptional
cases in which a person is unable to produce: an official identity
document. In such instances, the accountable institution must be
satisfied that the client has an acceptable reason for being unable to
produce an official identity document. This reason should be noted in
the records of the accountable institution. The note should also reflect
the details of the staff member who recorded the information. The
accountable institution may then accept an altemative document, which
contains the person's:

. photograph;

® full names or initials and sumame;
® date of birth; and
o identity number.

It is good business practice for the staff member to also include the
date on the note. The purpose of dating documents in this instance is
an indication that the verification of the client was done at the take on
stage of the relationship.

Py
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The following are examples of documents that may be accepted in
such exceptional circumstances as an altemative form of verification:

. South African driver's licence; or

. South African passport.

Decisions concerning the reasons for being unable to produce an
official identity document, which may be accepted by an accountable
institution, and the documents that may be regarded as acceptable
altematives, should be based on an accountable institution's risk
framework referred to in paragraph 2 above,

The Regulations furthermore define an identification document in
respect of a natural person who is not a citizen of the Republic and not
resident in the Republic as a passport issued by the country of which
that person is a citizen.

Clarification of whether the address slip found in identity
documents issued by the Department of Home Affairs provides
adequate proof of verification of residential address

Regulation 4(3) of the Regulations requires that an accountable
institution use "information which can reasonably be expected to
achieve" verification of an address. It is the view of the Centre that the
address slips issued by the Department of Home Affairs do not
constitute information that can reasonably be expected to achieve
verification of a person's current address. The Centre does not regard
these address slips as independent source documents. In addition, the
information contained in an address slip may be outdated and,
therefore, may not reflect current information.
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Alternate means of verification if identity document has been lost
or stolen
This issue is addressed under paragraph 6 above.

Acceptable client identification and verification procedures for
non face-to-face verification

Regulation 4 of the Regulations conceming the verification of a
person's identity is based on a view that the customer is met face-to-
face when his or her particulars are obtained.

Regulation 18 of the Regulations provides for instances in which client
information is obtained in a non face-to-face situation. In such cases,
accountable institutions “must take reasonable steps” to confirm the
existence of the client and fo verify the identity of the natural person
involved. ‘

Additional guidance may be taken from the Core Principles. These
indicate that accountable institutions should apply equally effective
client identification procedures and ongoing monitoring standards for
non face-to-face clients. In accepting business from non face-to-face
clients:

) accountable institutions should apply client identification
procedures to non face-to-face customers that are as effective
as those that were applied to customers who were available for
interview; and

. there must be specific and adequate measures to mitigate the
higher risk.

According to the Core Principles, examples of measures to mitigate
risk include;

. certification of documents presented;

- 1416
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. requisition of additional documents to complement those that
are required for face-to-face customers;

) independent contact with customer by the accountable
institution;

. third party introduction.

Decisions concerning the additional steps to be taken in cases of a non
face-to-face situation should be based on an accountable institution's
risk framework, referred to in paragraph 2 above.

Practical examples that accountable institutions should consider
including in their internal rules on the measures to mitigate risk in
respect of non-face-to-face clients are;

*  obtaining copies of documents that have been certified by a
suitable certifier. Consideration should be given as to whether the
certifying pe'rson is regulated or is otherwise a professional person
subject to some sort of regulation or fit and proper person test
who can easily be contacted to verify their certification of the
documents;

*  requiring the first payment for the product or service to be drawn
from an accountable institution account in the client's name;

» sending a letter by registered post to validate the address of the
client and ensuring that the service is not activated until the
signed acknowledgement of receipt is returned:

» making a telephone call to the telephone number provided that
has been independently validated:;

* using electronic verification to confirm documents provided or
using two or three documents from different sources to confirm
the information set out in each document.

The above list is not exhaustive and is intended as a guide for
accountable institutions when developing internal rules in respect of
non face-to face clients.
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Status of “faxed, scanned and e-mailed copies”

Faxed, scanned and e-mailed copies of documents may be relevant in
instances when client information is obtained in a non face-to-face
situation. In such cases, the principles discussed in paragraph 9 above
would apply. This implies that documents that are certified as true
copies of originals may be accepted, but an accountable institution
would have to take additional steps to confirm that the said documents
are in fact those of the client in question. In such cases mere reliance
on a faxed, scanned or e-mailed document for verification, in the
absence of other steps to confirm the client's particulars, is not an
acceptable form of verification.

In cases when client information is received in a face-to-face situation,
the relevant documents will be sighted as part of the verification
process. If copies of those documents are not made at that stage for
record keepidg purposes, they may be faxed, scanned or e-mailed to
the accountable institution in question within a reasonable time
thereafter. The accountable institution shouid then record that the
originals or certified copies of the documents, as the case may be,
were sighted as part of the verification process.

The accountable institution must ensure that the copies of documents
received electronically are in a format that is not susceptible to
tampering or manipulation.

Client identification and verification must be done at the outset of the
business relationship or single transaction. It is good business practice
to date documents relating to the verification of a client. This is an
indicator that the account opening and verification of the client was
done simultaneously.
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Examples of acceptable documentation to verify residential
address of natural person

Regulation 4(3) of the Regulations sets out instances in which the
residential address of a natural person needs to be verified. The most
secure form of verification of a residential address would be achieved if
a staff member and/or agent of the accountable institution were to visit
the residential address of such a natural person to confirn that the
person resides at the particular residential address.

In most instances, however, it would be sufficient to review the original
document and to obtain a copy of a document that offers a reasonable
confirmation of the information in question. Since the documentation
must be current, a good practice would be to require documentation
that is less than three months old.

It has come to the Centre's attention that accountable institutions are
applying a restrictive approach in terms of the types of documentation it
accepts to verify the residential address of a client. As a result this
restrictive approach is frustrating the verification process for clients of
accountable institutions.

Below are examples of documents that may, depending on the
circumstances, offer confirmation of a residential address. This list is
not exhaustive, and other forms of documentation may be used in the
verification process. Decisions as to how residential addresses are to
be verified should be based on an accountable institution’s risk
framework, referred to in paragraph 2 above.
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Documents that may offer confirmation of residential address include

the following:

a utility bill reflecting the name and residential address of the
person;

a bank statement from another bank reflecting the name and
residential address of the person if the person previously
transacted with a bank registered in terms of the Banks Act;

a recent lease or rental agreement reflecting the name and
residential address of the person; _

municipal rates and taxes invoice reflecting the name and
residential address of the person;

mortgage statement from another institution reflecting the name
and residential address of the person;

telephone or cellular account reflecting the name and residential
address of the person;

valid television licence reflecting the name and residential
address of the person;

recent long-term or short-term insurance policy document issued
by an insurance company and reflecting the name and
residential address of the person;

recent motor vehicle license documentation reflecting the name
and residential address of the person; or

a statement of account issued by a retail store that refiects the
residential address of the person.

When a recent utility bill from a telephone or cellular account, Eskom or
a local authority does not identify the physical street address of the
property owner (that is, if the bill is sent to a postal address), the utility
bill will still be acceptable provided the client's name and the erf/stand
and township details are reflected on the utility bill. The client's physical
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address, erf number and township should be recorded, and the
township cross-referenced to the suburb in which the customer resides.

If thereafter there remains any doubt about the client or the physical
address of the client, the erf/stand and township details should be
verified by reference to the Deeds Office.

If none of the above is available accountable institutions may explore
other means to verify a client's address such as an affidavit containing
the following particulars from a person co-habiting with the client or an
employer of the client:

. name, residential address, identity number of the client and the
deponent of the affidavit;

o relationship between the client and the deponent of the affidavit;
and

. confirmation of the client’s residential address.

Acceptable documents for third party verification

In terms of section 21 of the FIC Act, if a client is acting on behalf of
another person, the accountable institution needs to establish and
verify the identity of that other person and the client's authority to
establish the business relationship or conclude the single transaction
on behalf of that other person.

In terms of Regulation 17 of the Regulations, the accountable
institution must obtain from the person acting on behalf of another
person information that provides proof of that person's authority to act
on behalf of that other natural person, legal person or trust.
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An accountable institution must verify the information obtained by:

o comparing the particulars of the natural or legal person,
partnership or trust with information obtained by the accountable
institution from, or in respect of, the natural or legal person,
partnership or trust in accordance with Regulation 4 (Verification
of information concerning South African citizens and residents),
Regulation 6 (Verification of information conceming foreign
nationals), Regulation 8 (Verification of information concerning
close corporations and South African companies), Regulation 10
(Verification of information concerning foreign companies),
Regulation 12 (Verification of information concerning other legal
persons), Regulation 14 (Verification of information conceming
partnerships) or Regulation 16 (Verification of information
conceming trusts) of the Regulations, as may be appllca'ble; and

. establishing whether that information, on the face of it, provides
proof of the necessary authorisation.

The following are examples of documents that may be accepted to
confirm the authority of a person to act on behalf of another person and
to confim the particulars of the person authorising the third party to
establish the relationship:

. power of atiorney;

° mandate;

J resolution duly executed by authorised signatories; or

. a court order authorising the third party to conduct business on
behalf of another person.

Legal incapacity

Regulation 3(2) of the Regulations provides for instances in which a
natural person needs to be assisted by another person owing to his/her
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legal incapacity. Regulation 4 of the Regulations also applies to the
verification of the particulars referred to in Regulation 3(2) of the
Regulations, namely, the name, date of birth, identity number and
residential address of the person assisting the person without legal
capacity.

Ongoing client detail maintenance

Regulation 19 of the Regulations states that an accountable institution
must take reasonable steps, concerning the verification of client
identities that may apply to that accountable institution in respect of an
existing business relationship so as to maintain the correctness of
particulars that are susceptible to change.

Decisions concerning the method by means of which such
maintenance is to be achieved should be based on an accountable
institution's risk framework; referred to in paragraph 2 above. Some
guidance may be taken from international best practice and FATF
standards that refer to on going risk-sensitive programmes to maintain
relevant client details.

The following procedure for ongoing maintenance of client information
may be considered:

D accountable institutions should apply their client identification
and verification procedures to existing clients on the basis of
materiality and risk, and should conduct due diligence reviews of
such existing relationships at appropriate times;

o accountable institutions need to undertake regular reviews of
their existing client records. An appropriate time to do so is
when a transaction of significance takes place; or when there is
a material change in the way the account is operated; and

. if an accountable institution becomes aware at any time that it
lacks sufficient information about an existing client, it should
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take steps to ensure that all relevant client identification and
verification information is obtained as quickly as possible.

NATURAL PERSONS - FOREIGN NATIONALS

Identification and verification

Regutation 6(3) of the Regulations provides for instances in which an
accountable institution deems it reasonably necessary to obtain, in
addition to a person’s identity document (foreign passport), further
information or documentation verifying the identity of such a person.

In instances when an accountable institution requires further
confirmation of the identity of a foreign national, the accountable
institution may obtain such confirmation:

] a letter of confirmation from a person in authority (for example,
from the relevant embassy) which confirms authenticity of that
person's identity document (passport).

Decisions concerning when further confirmation of the identity of a
foreign national may be required and the nature of such information
should be based on an accountable institution's risk framework,
referred to in paragraph 2 above.

LEGAL ENTITIES

Identification and verification of subsidiaries of listed companies
Exemption 6(1) of the Exemptions, applies to companies that are listed
on a stock exchange mentioned in the Schedule to the Exemptions.
This Exemption does not apply to subsidiaries, whether wholly owned
or not, of listed companies.
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Identification and verification of pension and provident funds

As a general rule, an accountable institution has to establish and verify
the identity of a pension and a provident fund. A pension and a
provident fund will fall into the categary of “other legal person”
(Regulation 11 of the Regulations).

The accountable institution must obtain from the natural person acting
or purporting to act on behalf of the pension or provident fund:

) the name of the pension or provident fund;

. the address of the legal entity establishing the fund;

) the full names, date of birth and identity number or passport
number of the trustees or any other persons appointed to act on
behalf of the pension and provident fund or who purports to
establish a business relationship or to enter into a transaction
with the accountable institution on behalf of the pension and
provident fund; and

o the residential address of the trustees or any other persons
appointed to act on behalf of the pension and provident fund or
who purports to establish a business relationship or to enter into
a transaction with the accountable institution on behalf of the
pension and provident fund.

Identification and verification of “off the shelf” companies
Accountable institutions should identify and verify the information
pertaining to “off the shelf” companies in the same way they would
identify and verify any other company.

1425



18.

20.

FIC Guidance Note 3A for accountable institutions on customer 21
identification and verification and related matters

PARTNERSHIPS

The definition of a partnership

A partnership is a form of business enterprise. A partnership exists
when there is a voluntary association of two or more persons engaged
together for the purpose of doing lawful business as a partnership, for
profit. Partnerships are assumed to exist when the partners actually
share profits and losses proportionately, even though there may not be
a written partnership agreement signed between the partners.

A partnership is not a legal entity and cannot conduct transactions in its
own name. When a person conducts a fransaction on behalf of a
parinership, the transaction is conducted on behalf of all partners in
that parinership jointly. All partners in a partnership are jointly and
severally liable for the partnership's liabilities.

Clarification of partnership agreements and whether all partners
in a partnership should be identified

In terms of Regulation 13(b)(i) of the Regulations, accountable
institutions are required to identify all partners within a partnership.

Where a client wishes to establish a business relationship or to
conclude a single transaction the accountable institution must obtain
the information that it needs for client identification and verification in
terms of the FIC Act and the Regulations. In some instances, an
accountable institution would be able (and would even be expected) to
obtain information from third parties in order to establish and/or verify a
prospective client's identity. The accountable institution must have
policies and procedures that are designed to capture all the relevant
information.
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The Centre cannot prescribe to accountable institutions the form that
such procedures should take, but the Centre would expect such
procedures to inform a prospective client that the relationship with the
accountable institution is dependent on them providing all required
information (which, in the absence of a written partnership agreement
would include disclosing all partners and identifying and verifying all
disclosed partners).

Where two or more persons are co-signatories on an account the
Centre expects those co-signatories to sign a declaration to the
accountable institution that they do not act as a partnership.

Decisions concerning account-opening policies and procedures, in
respect of whether confirmation of the identities of partners should be
obtained from third parties, should be based on an accountable
institution’s risk framework, referred to in paragraph 2, above.

TRUSTS

Identification of trusts
The following documents are required to identify a trust;

. trust deed or other founding document;

. letter of autharity from the Master of the High Court in South
Africa or letter of authority from a competent trust registering
authority In a foreign jurisdiction;

. trustees’ resolution authorising person/s to act;

. personal details of each trustee, each beneficiary, the founder
and the person/s authorised to act (refer to applicable the FIC
Act requirements).
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Identification and verification of each trustee of a trust
The following Regulations provide clarity on this matter:

. Regulation 15(d)(i) of the Regulations requires that an
accountable institution must establish the identity of each
trustee.

. Regulation 15(g) of the Regulations requires that the residential
address and contact particulars in relation to each trustee be
established.

o Regulation 16 of the Regulations further explains how the
identity of a trustee, as well as the residential address, must be
verified.

There is therefore an obligation on all accountable institutions to
establish and verify the identity and residential address of each frustee.

ORGANS OF STATE INCLUDING GOVERNMENT DEPARTMENTS

Identification and verification of Government departments and
organs of state

The FIC Act places an obligation on all accountable institutions to
establish and verify the identity of their clients. A client of an
accountable institution may include a natural person, a juristic person,
such as a close corporation and a company, a partnership, a trusts and
organs of state including government departments.

There is an obligation on all accountable institutions to establish and
verify the identity of their client even if the client is an organ of state
including a government department.
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Certain organs of state are incorporated as companies and registered
with the Registrar of Companies to conduct business and must be
identified as companies. In other instances, Government institutions
are constituted as legal persons by statute. Regulations 11 and 12
provide for a category of client referred to as “other legal person”,
which includes organs of state constituted as legal persons by statute.

Sound business practice would indicate that organs of state that are
neither incorporated as companies nor constituted as legal persons by
a statute should be dealt with in @ manner similar to that used in
respect of “other legal persons®. This would apply to national, provincial
and local government departments.

This implies that, among others, the identities of the persons acting on
behalf of an organ of state would have to be established and verified.
In some circumstances, this may include the Chief Financial Officer
("CFO") acting on behalf of a Government department. In such
instances, the full name, date of birth and identity number in respect of
individuals acting on behalf of the relevant organs of state should be
obtained and verified. In addition, information concerning the contact
particulars of such persons should be obtained.

INTERNATIONAL STANDARDS AND BEST BANKING PRACTICE

Extent to which international standards (FATF Recommendations,
Core Principles) and best banking practice, (the Wolfsberg
Principles) apply to South African banks where ever they operate

In interpreting and applying the relevant legislation, international best
practice should serve as a reference to clarify what is expecied from
the banking industry. The FATF Recommendations form the
contextual basis for the implementation of the FIC Act. International
standards such as the FATF Recommendations and the Core
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Principles provide the minimum requirements with which countries
must comply.

The international standard for bank supervision is based on the Core
Principles, which set out the standards that have been designed to be
applied by all countries in the supervision of the banks in their
jurisdictions. Similarly, all banks supervised by a banking supervisor
that adopt the Core Principles are duty bound to adhere to the
Principles as a matter of best banking practice.

The approach of the Basel Commitiee on Banking Supervision to KYC
adopts a wider prudential method of review.

Sound KYC procedures must be seen as a critical element in the
effective management of banking risks. KYC safeguards go beyond
simple account opening and record keeping and require banks to
formulate a customer acceptance policy and a tiered customer
identification programme which involves more extensive due diligence
for higher risk clients and which includes proactive account monitoring
for suspicious activities.

In terms of principle 15 of the Core Principles, banking supervisors
must determine that-

“Banks have adequate policies, practices and procedures in
place, including strict "know-your-customer" rules, that promote
high ethical and professional standards in the financial sector
and prevent the bank being used, intentionally or
unintentionally, by criminal elements”.

As a result it is fundamental to the market integrity and financial
stability of the South African domestic banking system that international
standards, as set out in the Core Principles and best banking practice,
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is adopted by the banking industry as an extra prudential measure
when legislation does not adequately address a specific issue.
Supervisory bodies should be enforcing the implementation of best
practices in the industries that they supervise.

POLITICALLY EXPOSED PERSONS (PEPs)

Definition of a politically exposed person (PEP) and the measures

that need to be put in place when dealing with a PEP

A Politically exposed person or PEP is the term used for an individual
who is or has in the past been entrusted with prominent public
functions in a particular country. The principles issued by the
Wolfsberg Group of leading intemational financial institutions give
practice guidance on these issues. These principles are applicable to
both domestic and international PEPs.

The following examples serve as aids in defining PEPs:

o Heads of State, Heads of Government and cabinet ministers:

® influential  functionaries in nationalised industries and
government administration;

. senior judges;

) senior party functionaries;

. senior andfor influential officials, functionaries and military

leaders and people with similar functions in international or
supranational organisations;

. members of ruling or royal families;

o senior and/or influential representatives  of religious
organisations (if these functions are connected to political,
judicial, military or administrative responsibilities).

According to the Wolfsberg principles, families and closely associated
persons of PEPs should also be given special attention by the

1431



26.

FIC Guidance Note 3A for accountable institutions on customer 27
identification and verification and related matters

institution. The term “families” includes close family members such as
spouses, children, parents and siblings and may also include other
blood relatives and relatives by marriage. The category of “closely
associated persons” includes close business colleagues and personal
advisers/consultants to the PEP as well as persons, who obviously
benefit significantly from being close to such a person.

An accountable institution should conduct proper due diligence on both
a PEP and the persons acting on his or her behalf. Similarly, KYC
principles should be applied without exception to PEPs, families of
PEPs and closely associated persons to the PEP.

Treatment of PEPs in relation to other high-risk clients

In terms of the FATF standards, specific action should be taken in
relation to PEPs as a category of high-risk client. In addition to
performing customer due diligence measures, accountable institutions
should put in place appropriate risk management systems to determine
whether a customer, a potential customer or the beneficial owner is a
PEP. In addition accountable institutions:

o should obtain senior management approval for establishing
business relationships with a PEP. When the client has been
accepted, the accountable institution should be required to
obtain senior management approval to continue the business
relationship;

. should take reasonable measures to establish the source of
wealth and the source of funds of customers and the beneficial
owners identified as PEPs;

o should conduct enhanced ongoing monitoring of a relationship
with a PEP.
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Policies for dealing with PEPs

It is crucial that accountable institutions address the issue of PEPs in
their risk framework, referred to in paragraph 2, and group money
laundering control policy. PEPs should be regarded as high-risk clients
and, as a result, enhanced due diligence should be performed on this
category of client. Heightened scrutiny has to be applied whenever
PEPs or families of PEPs or closely associated persons of the PEP are
the contracting parties or the beneficial owners of the assets
concerned, or have power of disposal over assets by virtue of a power
of attorney or signature authorisation.

The Wolfsberg principles provide additional guidance on how to
recognise and deal with a PEP. In addition to the standardised KYC
procedures, the following prompts are appropriate to recognise a PEP:

the question whether clients or other persons involved in the business
relationship perform a political function should form part of the
standardised account opening process, especially in cases of clients
from corruption prone countries;

client advisers should deal exclusively with clients from a specific
country/region to improve their knowledge and understanding of the
political situation in that country/region;

the issue of PEPs should form part of an accountable institution's
regular KYC training programs;

accountable institutions may use databases listing names of PEPs
(and their entourage).
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CORRESPONDENT BANKS

Measures that need to be put in place in respect of correspondent
banking relationships

Correspondent banking is the provision of banking services by one
bank (the “correspondent bank”) to another bank (the “respondent
bank”). Correspondent bank accounts enable banks to conduct
business and provide services that the banks do not offer directly.

According to the Core Principles, banks should only establish
correspondent relationships with foreign banks that are effectively
supervised by the relevant authorities. For their part, respondent
banks should have effective customer acceptance and KYC policies.

In particular, the Core Principles provide that banks should refuse to
enter into or continue a correspondent banking relationship with a bank
incorporated in a jurisdiction in which it has no physical presence and
which is unaffiliated with a regulated financial group (i.e. shell banks).
Banks should pay particular aftention when continuing relationships
with respondent banks located in jurisdictions that have poor KYC
standards or have been identified by FATF as being “non co-operative”
in the fight against anti-money laundering.

The Wolfsberg principles sets out the following risk indicators that a
Bank shall consider, to ascertain what reasonable due diligence or
enhanced due diligence it will undertake:

+ the correspondent banking client’s domicile - the jurisdiction
where the correspondent banking client is based and/or where its
ulimate parent is headquariered may present greater risk.
Certain jurisdictions are internationally recognised as having
inadequate anti-money laundering standards, insufficient
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regulatory supervision, or presenting greater risk for crime,
corruption or terrorist financing. Institutions will review
pronouncements from regulatory agencies and international
bodies, such as the FATF, to evaluate the degree of risk
presented by the jurisdiction in which the correspondent banking
client is based and/or in which its ultimate parent is
headquartered.

- the correspondent banking client's ownership and
management structures - the location of owners, their corporate
legal form and the transparency of ownership structure may
present greater risks. The involvement of a PEP‘in the
management or ownership of certain correspondent banking
clients may also increase the risk.

+  the correspondent banking client's business and customer
base - the type of businesses the correspondent banking client
engages in, as well as the type of the markets the corespondent
banking client serves, may present greater risks. Consequently, a
correspondent banking client that derives a substantial part of its
business income from higher risk clients may present greater risk.
Higher risk clients are those clients of a correspondent banking
client that may be involved in activities or are connected to
jurisdictions that are identified by credible sources as activities or
countries being especially susceptible to money laundering. Each
institution may give the appropriate weight to each risk factor, as it
deems necessary.

FATF Recommendation 13 states that financial institutions such as
banks should, in addition to performing normal due diligence
measures, do the following in relation to cross-border correspondent
banking and other similar relationships:
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gather sufficient information about a respondent bank to
understand fully the nature of the respondent’s business and to
determine from publicly available information the reputation of
the bank and the quality of supervision, including whether the
institution has been subject to a money-laundering or terrorist-
financing investigation or regulatory action;

assess the respondent bank's anti-money laundering and
terrorist-financing controls;

obtain approval from senior management before establishing
new correspondent relationships;

document the respective responsibilities of each bank;

with respect to “payable-through accounts” (correspondent
accounts that are used directly by third parties to transact
business on their own behalf), be satisfied that the respondent
bank has verified the identity of and performed on-going due
diligence on the customers having direct access to accounts of
the correspondent bank and that the respondent bank is able to
provide relevant customer identification data upon request to the
correspondent bank.

EXEMPTIONS

Clarification of Exemption 5 — foreign clients

Exemption § of the Exemptions deals with countries situated in a
foreign jurisdiction. According to Exemption 5 accountable institutions
are exempted from compliance with the provisions of section 21 of the
FIC Act that require the verification of the identity of a client of that
institution, if:

the client is situated in a country, where, to the satisfaction of the
relevant supervisory body, anti-money laundering regulation and
supervision of compliance with such anti-money laundering
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regulation, which is equivalent to that applicable to the
accountable institution, are in force:

* & person or institution in that country, which is subject to anti-
money laundering regulation confirms in writing, to the satisfaction
of the accountable institution that the person or institution, has
verified the particulars conceming that client that the accountable
institution had obtained in accordance with section 21 of the FIC
Act; and

* the person or institution undertakes to forward all documents
obtained in the course of verifying such particulars to the
accountable institution.

The country in which the client is situated must have antl-money
laundenng regulation and supervision of compliance with such anti-
money laundering regulation in force. All FATF member countries are
deemed to have adequate anti-money laundering legistation and
supervision of compliance with such legislation in place.

If a country is not a FATF member country, more careful scrutiny of the
anti-money laundering/combating of terrorist financing systems in that
country should be undertaken to establish whether the requirements
applicable to a specific institution are equivalent to the requirements of
the South African legislation. If this is not the case, this exemption
does not apply, and the entity has to be identified and verified as
stipulated in the FIC Act and the Regulations.

Clarification of the difference between Exemptions 5 and 16 -
identifying an accountable institution or a client of a foreign
country or institution

In terms of Exemption 16 of the Exemptions, an accountable institution
in South Africa is exempted from having to identify an accountable
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institution in another country when the anti money laundering
regulation and supervision that applies to that foreign accountable
institution is to the satisfaction of the supervisory body for accountable
institutions in South Africa, in other words, the South African Reserve
Bank. This exemption applies in the case of transactions between the
two accountable institutions and not to transactions of the underlying
clients of the foreign accountable institution.

Exemption 5 of the Exemptions relates to the underlying clients of a
foreign institution. This exemption exempts an accountable institution
in South Africa from the verification of a foreign client's identity in cases
when a regulated institution in the relevant country can verify that
client's identity. The South African accountable institution still has to
establish the client's identity, but can rely on the verification undertaken
by the foreign institution.

The conditions to this exemption are that the institution providing the
verification of the client's identity must be subject to anti-money
laundering regulation and supervision to a standard that meets the
satisfaction of the relevant supervisory body. The foreign institution
should forward all documents relative to the verification of the client's
identity to the South African accountable institution, in due course.

Both of these exemptions require an indication from the appropriate
supervisory body as to which countries it considers to be applying
satisfactory anti money laundering regulation and supervision to the
relevant institutions. In the absence of such an indication, as is
currently the case, effect may not be given to these exemptions.
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GLOSSARY

The term “accountable institution” in this guidance note refers to
institutions that are listed in Schedule 1 to the FIC Act.

“The Centre” means the Financial Intelligence Centre established by section
2 of the FIC Act.

“Financial Intelligence Centre Act” (herein referred to as the FIC Act) refers
to the Financial Intelligence Centre Act, 2001 (Act No 38 of 2001).

“KYC” means Client Identification and Verification.

Money Laundering Control Regulations (herein referred to as ‘“the
Regulations”) refers to the regulations made in terms of section 77 of FIC Act
and promulgated in Government Notice 1595 published in Governiment
Gazette No. 24176 of 20 December 2002.

Money Laundering Control Exemptions (herein referred to as ‘“the
Exemnptions”) refers to exemptions made under section 74 of FIC Act and
promulgated in Government Notice 1596 published in Government Gazette
No. 24176 of 20 December 2002.

The Financial Action Task Force (“FATF”) is an inter-governmental body
that develops and promotes policies to protect the global financial system
against money laundering, terrorist financing and the financing of proliferation
of weapons of mass destruction. The FATF is both a policy-making and
standard setting body. It was created in 1989 and works to generate the
necessary political will to bring about legislative and regulatory reforms in
these areas. Further information conceming the FATF is available at

www fatf-gafi.org.
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The FATF Recommendations refers to the revised FATF Recommendations
on Combating Money Laundering and the Financing of Terrorism and
Proliferation. The FATF Recommendations are recognised as the global anti-
money laundering and counter-terrorist financing standard. The FATF
Recommendations are intended to be of universal application and have come
to be accepted by organisations such as the World Bank and the Intemnational
Monetary Fund to be the international standard to benchmark efforts to
combat money laundering and terrorist financing. Since its creation the FATF
has spearheaded the effort to adopt and implement measures designed to
counter the use of the financial system by criminals. The FATF
Recommendations can be accessed from www.fatf-gafi.org.

The Core Principles refer to the Basel Core Principles for Effective
Banking Supervision which is the comprehensive set of twenty-five Core
Principles that have been developed by the Basle Committee on Banking
Supervision, a Committee of banking supervisory authorities which was
established by the central bank Govemnors of the Group of Ten countries in
1975, as a basic reference for effective banking supervision. The Core
Principles were designed to be applied by all countries in the supervision of
the banks in their jurisdictions. The Core Principles can be accessed from

www.bis.org.

The Wolfsberg Principles refer to Global Anti Money Laundering
Guidelines for Private Banks, which sets out global guidance for sound
business conduct in international private banking, Correspondent Banks
and Politically Exposed Persons. The principles can be accessed from

www.wolfsberg-principles.com.

The United Nations List means the list of individuals and entities as issued
by the United Nations 1267 Sanctions Committee. The updated UN list can
be accessed from www.un.org/Docs/sc/committees/1267/1267ListEng.
This list is published in the Gazette from time to time by proclamation under
section 25 of the Protection of Constitutional Democracy against Terrorist and
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Related Activities Act, 2004 (Act No. 33 of 2004). The current proclamation
can be accessed from

1 32.pdfand
http://iwww .saps.gov.za/docs_publs/legislation/terrorism/gazette27598pg

33_64.pdf.

Organs of State as defined under section 239 of the Constitution of the
Republic of South Africa 1996 (Act 108 of 1999) means
a)  any department of state or administration in the national, provincial or
local sphere of government; or
b)  any other functionary or institution
i) exercising a power or performing a function in terms of the
Constitution or a provincial Constitution; or
ii) exercising a public power or performing a public function in
terms of any legislation, )
but does not include a court or judicial officer.

Shell Banks refers to a bank incorporated in a jurisdiction in which it has no
physical presence and which is unaffiliated with a regulated financial group.

Payable through accounts refers to correspondent accounts that are used
directly by third parties to transact business on their own behalf.

Issued by the Director
Financial Intelligence Centre
28 March 2013
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(6) For the purpose of deciding whether a person is a known close associate of a person referred
to in paragraph (5)(a), a relevant person need only have regard to information which is in his
possession or is publicly known.

Branches and subsidiaries

15—(1) A credit or financial institution mmust require its branches and subsidiary undertakings
which are located in a non-EEA state to apply, to the extent permitted by the law of that state,
measures at least equivalent to those set out in these Regulations with regard to customer due
diligence measures, ongoing monitoring and record-keeping.

(2) Where the law of a non-EEA state does not permit the application of such equivalent
measures by the branch or subsidiary undertaking located in that state, the credit or financial
institution must—

(8) inform its supervisory authority accordingly; and

(b) take additional measures to handle effectively the risk of money laundering and terrorist
financing.

(3) In this regulation “subsidiary undertaking™—

(8) except in relation to an incorporated friendly society, has the meaning given by section
1162 of the Companies Act 2006(a) (parent and subsidiary undertakings) and, in relation
to a body corporate in or formed under the law of an EEA state other than the United
Kingdom, includes an undertaking which is a subsidiary undertaking within the meaning
of any rule of law in force in that state for purposes connected with implementation of the
European Council Seventh Company Law Directive 83/349/EEC of 13th June 1983(b) on
consolidated accounts;

(b) in relation to an incorporated friendly society, means a body corporate of which the
society has control within the meaning of section 13(9)(a) or (aa) of the Friendly
Societies Act 1992(c) (control of subsidiaries and other bodies corporate),

(4) Before the entry into force of section 1162 of the Companies Act 2006 the reference to that

section in paragraph (3)(a) shall be treated as a reference to section 258 of the Companies Act
1985(d) (parent and subsidiary undertakings).

Shell banks, anonymous accounts etc,

16.—(1) A credit institution must not enter into, or continue, a correspondent banking
relationship with a shell bank.

(2) A credit institution must take appropriate measures to ensure that it does not enter into, or
continue, a corresponding banking relationship with a bank which is known to permit its accounts
to be used by a shell bank.

(3) A credit or financial institution carrying on business in the United Kingdom must not set up
an anonymous account or an anonymous passbook for any new or existing customer.

(4) As soon as reasonably practicable on or after 15th December 2007 all credit and financial
institutions carrying on business in the United Kingdom must apply customer due diligence
measures to, and conduct ongoing monitoring of, all anonymous accounts and passbooks in
existence on that date and in any event before such accounts or passbooks are used.

(5) A “shell bank”™ means a credit institution, or an institution engaged in equivalent activities,
incorporated in a jurisdiction in which it has no physical presence involving meaningful decision-
making and management, and which is not part of a financial conglomerate or thirdcountry
financial conglomerate.

(a) 2006c.46.

(b) OJ NoL 193, 18.7.1983,p. 1.

(c) 1992 c. 40. Section 13(9)(aa) was inserted by paragraph 11 of Part II of Schedule 18 to the 2000 Act,
(d) 1985¢.6.
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SYSC 6.1 Compliance

[Note: ESMA has also issued guidelines under article 16(3) of the ESMA Regulation covering certain aspects of the MiFID complance function

requirements See hitp/Avww esma europa swcontent/Guidefines-certain-aspects-MiFID-complance-function-requi ]

5YSC 6.1.1 A firm must establish, implement and maintain adequate pelicies and procedures sufficient to ensure compiiance of the firm including its
El managers, employees and appointed representatives (or where applicable, fied agents) with its obligations under the regulatory system
01/07/2011 and for countering the risk that the firm might be used to furthar finandial crime.

[Note: articie 13(2) of MiFID and article 12(1)(a) of the UCITS Directive]

SYSCE.1.1A The FCA provides guidance on steps that a firm can take to reduce the risk thiat it might be used to further financial crime in FC
(Financial crime: a guide for firms)

01/04/2013

SYSC&6.1.2 A common platform firm and a managemen( company must, taking intoaccount the nature, scale and complexity of its business, and the
E nature and range of financlal services and activities undertaken in the course of that business, establish, implement and maintain
01/04/2013 adequats policies and procedures designed to detect any risk of fallure by the firm to comply with its obligations under the regulatory

system, as well as associated risks, and put in place adequate measures and procedures designed to minimise such risks and to enable
the appropriate regulator to exercise its powers effectively under the regulatory systam and to enable any other competent authority to
exercise its powers effectively under MiFID or the UCITS Directive

[Note: article 5(1) of the MiFID implementing Directive and article 10(1) of the UCITS implementing Directive]

SYSC 6.1.2A Cther firms should take account of the adequate policies and procedures rule (SYSC 6 1.2 R) as if it were guidance (and as if should

@ appeared in that rule instead of must) as explained in SYSC 7 Annex 13 3G.
06/08/2009
§YSC6.1.3 A common platform firm and a management company must maintain a permanent and effective compliance function which operates
indepandently and which has the following responsibiliies
01/07/2011
(1) to moniior and. on a regular basis. to assess the adequacy and effecti of the and procsdures put in place in
accordance with SYSC 6.7 2 R, and the actions taken to address any deficiencies in the firm’s compliance with its obligations; and
(2) to advise and assist the refevant persons responsible for carying out regulated activities to comply with the firm’s obligations
under the regulatory system =
[Note: article 6(2) of the MiFID implementing Directive and article 10(2) of the UCITS implementing Directive]
SYSC 6.1.3A . . . .
(1) Other firms should take account of the compliance funclion rufe (SYSC 6 1 3 R) as if it were guidance (and as if should appeared
E’ in that nde instead of must) as explaned in SYSC 1 Annex 1 33 G.
06/08/2008
(2) Notwithstanding SYSC € 1.3 R, as it applies under (1), depending on the nature, scale and complexity of its business, it may be
appropriate for a firm to have a separate compliance function. Where a firn has a separate compliance function the firm should also
take into account SYSC 6.1.3 R and SYSC 6 1.4 R as guidance
SYSC 6.1.4 In order to enable the compliance function to discharge its responsibilities properly and independently, 8 common platiorm firm and a
management company must ensure that the following conditions are satisfied:
01/07/2011

(1) the compliance function must have the necessary authority, resources, experfise and access to all relevant information,

(2) a compliance officer must be appointed and must be responsible for the compliance function and for any reporting as to
compliance required by SYSC 4 32 R;

(3) the refevant persons involved in the compliance functions must not be involved in the performance of servicag or activities they
menitor; i § f(\
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(4} the method of determining the remuneration of the relevant persons involved in the compliance function must not compromise
their objectivity and must not be likely to do so

[Nots: article 6(3) first paragraph of the MiFID implementing Directive and article 10(3) of the UCITS implementing Directive]

In setfing the method of determining the remuneration of relevant persons involved in the complience function.

(1) firms that SYSC 194 applies to will also need o comply with the Remuneralion Code;

(2) BIPRU finms will also need o comply with the BIPRU Remuneration Code;

(3) firms that SYSC 18D appfies to will also need to comply with the duak lated firms R tion Code; and
(4) firms that the remuneration part of the PRA Rulebook applies to will also need to comply with it

(1) A firm which is not a commion platform firm or management comparny and which carries on designated investment business with
or for retail dients or professional clients must allocate to a diractor or senior manager the function of:

(a) having responsibiity for oversight of the frm’s compliance, and
(b) reporting to the g ing body in respect of that responsibility.
(2) In SYSC & 1 4A R (1) compliance means compliance with the rules in:

(a) COBS (Conduct of Business sourcebook);

{b) COLL (Collective Investment Schemes sourcebook);
(c) CASS (Client Assets sourcebook), and

(d) ICOBS (Insurance. Conduct of Business sourcebook)

In setting the method of detsrmining the remuneration of refevant persons involved in the compliance function, full-scope UK AIFMs will
need to comply with the AIFM Remuneration Code

A debt management firm and a credit repair firm must appoint compfiance officer to be responsible for ensuring the fim meets its
obligations under SYSC 6 1 1 R for any compliance function the firm has and for any reporting as to compliance which may be made
under SYSC 4 3.2R,

(1) This guidance s relevant to a relevant authorised person required to appoint a compliance officer under SYSC 6.1 4R.

(2) Taking account of the nature, scale and complexity of its activities, the firm should have appropriate procedures to ensure that the
removal or any other disciplinary sanctioning of the compliance officer does not undermine the independence of the compliance
function

(3) In the FCA's view. if will be appropriate, in many cases, for the removal or any other disciplinary sanctioning of the compliance
officer to require the approval of a majority of the management body, including at least a majority of its members who do not perform
any executive function in the fim.

A common platform firm and a management company need not comply with SYSC 6 1 4 R (Jor SYSC 6.1.4 R (4) Hitis able to
demonstrats that in view of the nalure, scale and complexity of its business, and the nature and range of financial services and
activities, the requirements under those rules are not proportionate and that its compliance function continues to be effective.

[Note: article 6(3) second paragraph of the MiFID implementing Diractive and article 10(3) second paragraph of the UCITS
implementing Directive]

Other firms should take account of the proportionality rule (SYSC 6 1 5 R) as # it were guidance (and as if should appeared In that rule
instead of must) as explained in SYSC 1 Annex 133 G.

(1) This rule applies to a common piatform firm conducting investment services and activities from a branch in another EEA Sfaie

(2) Referances to the regulatory systemin SYSC 6 1 1R, SYSC 6 1.2 Rand §YSC 6.1.3 R apply in respect of a fim's branch as #
reguiatary system inciudes a Host Stale's requirements under MiFID and the MiFID implementing Directive which are applicable to
the investment senvices and activifies conducted from the firm's branch,

[Note: article 13(2) of MiFID]
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Barclays Bank PLC
Statement of Anti-Money Laundering (AML) and Counter-Terrorist
Financing (CTF) Policies and Principles ’

Money laundering and terrorist financing have been identified as major threats to the Barclays Group
and, indeed, the international financial services community. The United Kingdom, in common with
many other countries, has passed legislation designed to prevent money laundering and to combat
terrorism. This legislation, together with regulations, rules and industry guidance, forms the
cornerstone of AML/CTF obligations for UK firms and outline the offences and penalties for failing to
comply.

The requirements of EU/UK legislation apply to the Barclays Group globally. Group Companies may
have additional local policies and procedures designed to comply with their local legislation,
regulations and any government approved guidance in the jurisdiction(s) in which they operate.

Barclays Bank PLC is authorised and regulated by the UK Financial Conduct Authority (FCA). Its
registered number is 122702. Barclays Bank PLC and its branches and subsidiaries trade as Barclays
Capital, Barclaycard and Barclays Wealth amongst others. Barclays Bank PLC is listed on the London
Stock Exchange and New York Stock Exchange. Further, some branches and subsidiaries are listed
and/or regutated in their own right.

Barclays Bank PLC is a member of the Wolfsberg Group (www.wolfsberg-principles.com), an
association of eleven global banks that aims to develop financial services industry standards for Know
Your Customer (KYC), AML and CTF.

Legal and Regulatory Framework:
The principal requirements, obligations and penalties, on which Barclays Financial Crime Systems and
Controls are based, are contained in:

s The Proceeds of Crime Act 2002 (POCA), as amended by the:
i. Serious Organised Crime and Police Act 2005 (SOCPA); and the
il. Proceeds of Crime Act (Amendment) Regulations 2007;
» The Terrorism Act 2000, as amended by the:
i. The Anti Terrorism, Crime & Security Act 2001; and the
ii. Terrorism Act (Amendment) Regulations 2007;

» The Terrorism Act 2006;

o The Bribery Act 2010;

» The Money Laundering Regulations 2007, transposing the requirements of the EU’s Third Money
Laundering Directive;

e The FCA Handbook of Rules and Guidance, and in particular, the Senior Management Arrangements,
Systems and Controls (SYSC) Sourcebook, which relates to the management and control of maney
laundering risk; and

= The Joint Money Laundering Steering Group (JMLSG) Guidance for the UK Financial Sector on the
prevention of money laundering/combating terrorist financing.

Barclays Group Policies & Principles:
Barclays Financial Crime Team owns and is responsible for the following Group Policies covering:

1. Anti-Money Laundering/Counter-Terrorist Financing / Counter-Proliferation Financing;
2. Sanctions;

3, Anti-Bribery & Anti-Corruption; and

4, Introducers.



These policies and principles are designed to ensure that all Group Companies comply with the legal
and regulatory requirements applicable in the UK as well as with their local obligations.

Anti-Money Laundering (AML) Policy:

The Barclays Group AML Policy is designed to ensure that all Group Companies comply with the
requirements and obligations set out in UK legislation, regulations, rules and Industry Guidance for
the financial services sector, including the need to have adequate systéms and controls in place to
mitigate the risk of the firm being used to facilitate financial crime. The AML Palicy sets out the
minimum standards which must be complied with by all Barclays Group Companies and includes:

* The appointment of a Group Money Laundering Reporting Officer (GMLRO) and Business Unit
Money Laundering Reporting Officers {MLROs) of sufficient seniority, who have responsibility for
oversight of Group and Business Unit compliance with relevant legislation, regulations, rules and
industry guidance;

* Establishing and maintaining a Risk Based Approach (RBA) towards assessing and managing the
maney laundering and terrorist financing risks to the Group;

* Establishing and maintaining risk-based customer due diligence, identification, verification and
know your customer (KYC) procedures, including enhanced due diligence for those customers
presenting higher risk, such as Politically Exposed Persons (PEPs) and Correspondent Banking
relationships;

* Establishing and maintaining risk based systems and procedures to monitor ongoing customer
activity;

* Procedures for reporting suspicious activity internally and to the relevant law enforcement
authorities as appropriate;

« The maintenance of appropriate records for the minimum prescribed periods;

* Training and awareness for all relevant employees; and

« The provision of appropriate management Information and reporting to senior management of the -

Group's compliance with the requirements;

2. Sanctions Policy:
The Barclays Group Sanctions Policy is designed to ensure that the Group complies with applicable
sanctions laws in every jurisdiction in which it operates.

All Barclays Group Companies are required to screen against United Nations, European Union, UK
Treasury and US Office of Foreign Assets Control (OFAC) sanctions lists at a minimum in all
jurisdictions in which we operate, unless to do so would conflict with local legislation.

All employees receive training on the Sanctions Policy at least once a year, with more detailed and
advanced training for those whose roles involve heightened sanctions risks. Failure to comply with
the policy may give rise to disciplinary action, up to and including dismissal.

3. Anti-Bribery & Anti-Corruption Policy:

Barclays has a zero tolerance policy towards bribery and corruption. Barclays recognises that bribery
and corruption have an adverse effect on communities wherever they occur. If endemic, they can
threaten laws, democratic processes and basic human freedoms, impoverishing states and distorting
free trade and competition. Corruption is often associated with organised crime, money laundering
and on occasions the financing of terrorism. In addition, the level and efficacy of investment and
financing can be reduced, particularly within economically disadvantaged societies.

Barclays is committed to applying high standards of honesty and integrity consistently across our
global operations and in all aur business dealings. We are subject to the provisions of the UK Bribery
Act 2010 and the US Foreign Carrupt Practices Act, which have extra-territorial effect globally, as well
as applicable local anti-bribery laws In relevant jurisdictions.
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4. Introducer Policy

In addition to the Anti-Bribery and Anti-Corruption Policy, Barclays has an Introducer Policy. The
Policy covers the activities of all third parties that generate or retain business, or secure a business
benefit, for Barclays. These third parties are termed “"introducers” by Barclays. Potential examples
would include senior advisors, lead generators and financiat advisers, The Barclays Introducer Policy is
designed to protect Barclays against the bribery and corruption risks, reputational risk, and wider
operational and conduct risks associated with introducers. Barclays employees must apply the specific
controls and procedures set out in the policy.

Group Governance & Conformance:

Regular reviews of the effectiveness of these Group Policies are carried out in addition to audits
periodically undertaken by the Barclays Internal Audit function. This provides senior executive
management oversight committees and the Board Audit Committee with the necessary assurance
regarding the operating effectiveness of the Group’s controls relating to these policies.
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18 December 2015

The Directors l
TNA Media (Pty) Ltd i
Private Bag X180 i
Halfway House I
1685 5
i
[
I

Our ref: 2010/006569/07

Dear Sir

—_— —_—

RE: NOTICE OF CLOSURE OF BANK ACCOUNT IN THE NAME OF TNA MEDIA (PTY)LTD -
(ACCOUNT NUMBER: 407-646-2329 ) |

1
i

We refer to the above.

TNA Media (Pty) Ltd has a bank account at Absa Bank Limited (“the Acci:unt") which Account
is subject to Absa's standard terms and conditions applicable to the opening and use of any
cheque account at Absa Bank Limited (“the Bank Account Terms and Conditions").

In terms of the Bank Account Terms and Conditions, Absa is entitled, in its discretion, to close
the Account at any time following the expiry of reasonable notice.

We do hereby give you notice that Absa will be closing your bank account number 407-646-
2329 as at 16 February 2016. :

g
i
i

Should you have any queries please contact Sefiso Mkhabéla on (010) 21;15-4364.

We urge you to make alternative arrangements in this regar:d.

i
:

Member of

B BARCLAYS

5
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Yours sincerely,

A

Temi Ofong
For and on behalf of Absa Bank Limited
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SFRICA VIEWS NETVIORK

" »
21 December 2015 m é

Sefiso Mkhabela
ABSA Bank Limited
15 Alice Lane
Sandton

2196

Your reference: 2011/003219/07
Dear Sefiso
Re: Notice of closure of bank accounts for Infinity Media

- The directors of Infinity Media have asked that | write to you with regards to your letter of
' 18 December 2015, giving us notice of your decislon to close our bank accounts,

We were naturally taken aback by the sudden decision to close our accounts with
effect from February 16, 2016 as we have had a historical relationship since the launch of
Infinity's news channel, ANN7.

Following a discussion among board members, | have been asked to approach you to
understand the rationale for closing the accounts. The directors have asked that | request
that you please provide them with a briefing note on your ratlonale In order for them to take
remedial action within our business should we be at fault in any way.

We look forward to your urgent response to this letter explaining the reasons for the closure
of our accounts.

Yours sincerely

Nazeem Howa
Chief Executive

o~
i
L

"-lﬁnity mMedia Netwo"‘s (Pty} Ltd' PR lauetyia Tels:imorgulez - email -t e

TToAzEE 0§ e Fax: 22 52 ~0 - web: wvns annT oo
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ST THE

[

MEDTIA
21 December 2015 -

Sefiso Mkhabela

ABSA Bank Limited

15 Alice Lane

Sandton

2196

Your reference: 2010/006565/07
Dear Sefiso

Re; Notice of closure of bank accounts for TNA Media.

| write on behalf of TNA Media In regard to your letter of 18 December 2015, giving us notice of your
dacision to close our bank account,

Given the historical nature of the relationship between yourselves and ourselves, we were naturally
taken aback by the sudden decision to close our accounts with effect from February 185, 2018.

The directors of TNA Media have met to discuss your decision and have asked that | approach you to
understand the rationale for your decision.

As we are sure sound business reasoning would be the basis for your dzcision, the directars have
asked that you please provide them with a briefing note on your rationale in order for them to take
remedial action within our business should we be at fault in any way.

We look forward to your urgent response to our request.

Yours sinceraly

W

Nazeem Howa

Chlef Executive
\
TNAMEDLA PG Lad, - - / RCTHREDa A Y Yt
LR
Pircting \l-uirul N\ Hatva § 6 Saicdens Wi Tl e ‘”- PRI
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> ABSA o
G Imvestrment Barkirg

15 Alice Lane Sandton
Johannesburg 2196
Private Bag X10056 Sandton 2146

Tl +27 (0j11 895 6000
Fax ~27 (0)11 B25 7802
wwwr.gbsacapital.com

The Directors

Infinity Media Networks (Pty) Ltd.
52 Lechwe Street

Corporate Park

Midrand

Our ref: Sefiso Mkhabela
23 December 2015
WITHOUT PREJUDICE
Dear Sirs

RE: NOTICE OF CLOSURE OF BANK ACCOUNT IN THE NAME OF INFINITY MEDIA NETWORKS (PTY)LTD-
(ACCOUNT NUMBER: 407-081-1352)

We refer to your letter of 21 December 2015.

You will note from our letter of 18 December 2015 that Absa Bank Limited (Absa) has given notice of its
intention to exit the relationship on the strength of a clause in the agreement that provides for Absa to do so at
its discretion. As such, Absa is not legally obliged to show cause. The briefreasons set out in this letter are
therefore provided without any admission of liability to do so and without prejudice to any of Absa’s rights.
They are further not intended to be exhaustive.

Absa, as part of its risk management framework, periodically reviews its business relationships to ensure that
the relationships operate within the risk appetite set by the Absa Board. This includes taking a view on existing
and expected future reputation risk.

The review undertaken by Absa in respect of the Sahara Group of companies (the Group), of which Infinity
Media Networks (Pty) Ltd. is a member, showed that the Group exceed Absa's current and forward-locking
reputation risk appetite.

Yours faithfully

T
5 “] SHINIM

\—Fof and on behalf of Absa Bank Limited

tlarte of

¥ BARCIAYS

Corporate and Investment Banking, a division of Absa Bank Limited, Reg. Mo. 13B6/004754./06.
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Ymy INA

29 December 2015 . ] 4 5 4

Maria Ramos
Chief Executive
Absa Bank

Dear Maria

My apologies for directing this correspondence directly to you, especially since we have not been in
contact for so many years.

| am currently part of the leadership team at Oakbay Investments, the holding company for the
Gupta family's business dealings.

1 am reaching out to you now following the unilatera! decision by Absa to shut down the bank
accounts of all of our group, through the issuing of letters on Friday, December 18, giving us two
months to make alternative plans.

We have been trying since then to establish the reasons for the bank’s decision, but have only been
told it Is in terms of the current terms and conditions on which the bank granted us facilities and
more lately due to the “risk management” process at ABSA.

We have requested further clarity as we do not believe that this decision could be taken lightly given
the consequences for our company, but are yet to receive a response to our last letter sent last week
Thursday.

| am sure you are very well aware of the media’s coverage of the Gupta family, and | would hope the
same discussions we had so many years ago when you were Director General in Treasury will remind
you of the need to separate perception and reality when it comes to media coverage.

Naturally, if we have contravened any bank regulation in the management of any of our accounts,
we would like to understand that as well in order to ensure that we take remedial steps within our
business.

We are happy to meet with you and any of your officials at a time convenient to discuss their
decision. Attached to this letter is some of the recent correspondence related to this matter.

| look forward to hearing from you.

Yours sincerely

/

, Kazeem Howa
Chief Executive

7/
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GO ABSA Comporale )

CONFIDENTIAL

15 Alice Lane Sandion
Johannesburg

2196

South Africa

Privale Bag X10056
Sandton

2146

South Africa

Tel 427 (0)11 885 6000
Fax+27 (0)11 885 7802

www.sbsacapital.com

The Directors

TNA Media (Pty) Ltd
52 Lechwe Street
Corporate Park
Midrand

Our Ref: Phakamani Hadebe
CONFIDENTIAL

29 January 2016
Dear Sirs

BANK ACCOUNT IN THE NAME OF TNA MEDIA (PTY) LTD ~ (ACCOUNT NUMBER: 407-
646-2329)

We refer to your letter of 23 December 2015, and the subsequent correspondence.

By way of introduction, | am the Chief Executive of Corporate and Investment Banking South
Africa, a division of Absa Bank Limited (Absa), and | have been fully mandated to deal with
this matter.

As explained In our previous correspondence, Absa has given notice of termination of
banking arrangements with the Sahara Group of companies and this is based on a legal right
which allows Absa to give notice of termination at its discretion, without providing reasons.

Mem'sg of

W BARCLAYS

Abzsa Bank Uimited Reg No 198600476 Autharised Flnancial Ssrvicas Provider Reglciared Crat Provider Rag No NCRCPT *\{’\
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The reasons we provided to you in our letter of 23 December 2015 were provided merely as
a courtesy. Absa would prefer not to enter into an exchange regarding the points you have

raised In your various letters pertaining to the termination of our banking arrangements with
the Sahara Group of companes.

We trust that this clarifies the position.

Yours faithfully

Phakamani Hadebe
Chief Executive, CIB South Africa
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3 February 2016

Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
15 ALICE LANE

SANDTON

JOHANNESBURG

2196

el
« .

Dear Sir

Re: CLOSURE OF ACCOUNT - WILINK TELECOMS (PTY) LTD - 4071265849

Your letter dated 18 December 2015 refers.

Kindly close the above mentioned account with immediate effect and note that we will not bear
any charges thereafter.

Kindly send us confirmation that the account is closed.

Yours faithfully
OV o —

DIR%TOR
RONICA RAGAVAN

Wilink Telecoms Pty. Ltd.

52 Lechwe Ave
Corporate Park South
Old Pretor a Main Rd

Midrand, Johannasburg

Tel- +27 (0)11 314 2003
Fax-+27 (0)86 552 8883
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¥ Szhara Systems (Pty) Ltd
Tel: 013 542 2020, Fax: 0B6 733 4444

e,

| 43 | 5 Suni Avenue, Corporate Perk, Oid Pretoria Main Road, Midrand, Johanneshurg

Rl

e-mall; info@saharasystems.co.za
ICT SOLUTION PROVIDER Web: wyiw.saharasystems co.2a

03 February 2016 ] 458

Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
15 ALICE LANE

SANDTON

JOHANNESBURG

2196

Dear Sir / Ma’am

REQUEST TO CLOSE BANK ACCOUNT - SAHARA SYSTEMS
405-426-5985

This letter serves to request a closure of bank account number 4054265985, Please
be advised that we will not bear any further charges

Kindly provide written confirmation that the account is closed.

Sincerely
‘ Reg. No.:
2000/007320/07
N . Vat No.:
thorized Signatory 4720189010
Directors:
A Chawia
R Ragaven

il . - i
= . iiamazon Go. glL ORACLE EIGITE force SADA PRI Solidscape

Al

acs T-8



A
l, ﬁ i A E! E A p - Localiga (Pty) Ltd.
L gk La “

3 February 2016

Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
15 ALICE LANE

SANDTON

JOHANNESBURG

2196 By e - S R

Dear Sir

Re: CLOSURE OF THE LOCALIGA PTY LTD -4074574390

Your letter dated 18 December 2015 refers.

' “Ym /3

JIC House, {064, t6th Road, Midrand

, J PO Box 1504, Halfway House, 1685

Tel: +27 11564 9100 Fax: +27 11 315 378¢

» Reg Do 2005011514 07

- 1459

Kindly close the above mentioned account with immediate effect and note that we will not

bear any charges thereafter.

Kindly send us confirmation that the account is closed.

Yours-faithfully
NVl

DIREC‘I’ OR

RONICA RAGAVAN
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SAHARA

03 February 2016

Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
15 ALICE LANE

SANDTON

JOHANNESBURG

2196

Dear Sir / Ma’am

REQUEST TO CLOSE BANK ACCOUNT - SAHARA DISTRIBUTION -
4055102865

This letter serves to request a closure of bank account number 4055102865, Please be
advised that we will not bear any further charges

Kindly provide written confirmation that the account is closed.

Sincerely

lv
Au ized Signatory

dntel Foxconn (ZIM® Microsoft AMDIl cRE_Tive Maxtor LEXM§RK EPSON @-muis sinsTEC SMC

SAHARA
DISTRIBUTION
(PTY) LTD.

Reg. No.:
2002/003031/07

VAT No.:
4420197404

Cap2 Town

Unit G5-6
Centurion Business Park
Milnerton, Cape Town

Tel: (+27 21) 551 5595
Fax: {+27 21) 551 0185
e-mail: info@cpt.sahara.co.za

Durbar

Unit No. 4, 23 Intersite Ave
Umgent Business Park
Burban

Tel: (+27 31) 263 1885
Fax: (+27 31) 263 1779
e-mail: info@dbn_sahara.co.za

Pait Eiszateth

12 4th Avenue
Newton Park
Port Elizabeth

Tel: (+27 41) 365 2911
Fax: (+27 41) 365 2920
e-mail: info@pe.sahara.co.za

website:
www.sahara.co.za

Dijecte’
A_K.Gupta
SJD Nel

Officlal distributors for:

)
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03 February 2016 Imaging » l”ﬂntere(!z Supplies

Temi Ofong ’AHARA

CONSUMABLES
(PTY) LTD

ABSA CORPORATE AND INVESTMENT BANKING Req Mo
15 AUCE LANE eg MNo.:2001/019162/07
SANDTON VAT No.- 4120197043
JOHANNESBURG Head Office
2196 ohunnesbu;g

8¢ Gazelic Assrue Carporale P

Cld Pretor’a Main Road Midrond
Ieharnesburg Sauth Afica
Dear Sir / Ma'am Pr;:;t: .,?:% é‘ﬁﬁ
1685 South Al'ca

Tel [#27 11) 542 1600
Fax. {+27 11) 5421100
erad nfc dsataracom

REQUEST TO CLOSE BANK ACCOUNT — SAHARA CONSUMABLES
405-449-6374 Cape Town

Lrat G5 &
Certunon 8usness Pork
Airerirn Cope Tewr:

- Tel {+27 21} 551 55¢5
Fox. {+27 21} 551 0183
e m3 o Copissromenze

This letter serves to request a closure of bank account number 4054496374, Please Durban

be advised that we will not bear any further charges Unit Nt & 2 Cortrick Driva
Reserhnse Volley
Dwban

Tel. {+27 31} 534 9600

Fox [+27 31) 5341779

. . . 0 . = roi nle Qgonsakoracc
Kindly provide written confirmation that the account is closed,

Port Elizabeth

12 4in Avenue
Newton Park
Port ERzatetn

’ Tel: (+27 41,;3652911
Sincerely Fax (+27 41] 3652920
2mal nloEpasoramca

Apithérized Signatory

Website:
whw.consumit.coza

Directors
AK Gupta
R Govender

IEXMARK (I epsoN [l oothed  Ca Cappn



03 February 2016

Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING

15 ALICE LANE
SANDTON
JOHANNESBURG
2196

Dear Sir / Ma'am

REQUEST TO CLOSE BANK ACCOUNT ~ SAHARA HOLDINGS
407-244-4965

1462

SAHARA
HOLDINGS
(PTY) LTD.

Reg. No.:
2002/002230/07

Head Office
Johannesburg

89 Gazelle Avenue
Corporate Park South
Old Pretoria Main Road
Midrand

Johannesburg

South Africa

Private Bag X180
Halfway House
1685, South Africa

Tel: (+27 11) 542 1000
Fax: {(+27 11) 542 1100
e-mail:
info@sahara.co.za

This letter serves to request a closure of bank account number 4072444965 Please
be advised that we will not bear any further charges

Kindly provide written confirmation that the account is closed.

Sincerely

AHARS "ZarIIm

i

horized Signatory

W ovsrems

1ARADA DRTYRITER

www,sahara.co.za

Director,

A.K. Gupta

C. Gupta

. A. Gupta
( ; R. Moonsamy
i S.M. Mthethwa
M.S. Razak

(413

ey S s 4N\ M.D. Steyn



Tegeta Resources (Pty) Ltd.
fieglstrafion Mo E3007/024734:07

{ Lower Ground Floor, Grayston Ridge Block A, 144 Kaiering Street, Sandown, Sandton, 2146, South Africa,
Postal Address: Posinei Suite 458, Private Bag X8, Benmore, 2010 :
Tel: +27 11262 3870 Emall : infr@tegta.com; joym@tegeta.com
www. legela.com

03 February 2016
Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
1§ ALICE LANE

SANDTON

JOHANNESBURG

2196

Dear Sir / Ma'am

REQUEST TO CLOSE BANK ACCOUNT — TEGETA RESOURCES
407-244-4486

This letter serves to request a closure of bank account number 4072444486, Please be advised
that we will not bear any further charges.

Kindly provide written confirmation that the account is closed.

Sincerely

ez

Authorized Signatory
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5 February 2016 m l/. X l

Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
15 ALICE LANE

SANDTON

JOHANNESBURG

2196

Dear Sir

Re: CLOSURE OF ACCOUNT - INFINITY MEDIA NETWORKS (PTY) LTD
~407 081 1352

Your letter dated 18 December 2015 refers.

Kindly close the above mentioned account with immediate effect and note that we
will not bear any charges thereafter.

Kindly send us confirmation that the account is closed.

DIRECTOR
N HOWA

g

Infi nity Media NetWOrkS (Pty) Ltd U3, 52, Lechive Street  Tel, »2711542 1222 email: info@ann7.com

Carpaorate Park South, . Fax D86 733 7000 i web: www.annl.com
A Reg Yo MTUNBTG GF

tidrard. Old Pretoria
Dizertars Lt Goyal [AGupta [ & Hosa | v Gopta | & Goel tain Road, Midrand 1685 PO Box 5728, Halfway House, Mldmndjs

/
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5 February 2016
Temi Ofong

ABSA CORPORATE AND INVESTMENT BANKING
15 ALICE LANE

SANDTON

JOHANNESBURG

2196

Dear Sir

Re: CLOSURE OF ACCOUNT - TNA MEDIA (PTY) LTD — 407 646 2329

Your letter dated 18 December 2015 refers.

Kindly close the above mentioned account with immediate effect and note that we
will not bear any charges thereafter.

Kindly send us confirmation that the account is closed.

Yours faithfully
JIRECTOR
N HOWA
. P R 2, § e e Strrad el TUSR21ZR Crowd infoa tnamedieeenga
1“\ \IEI)I\ l)'.y. I:[d. W e Corporato [k Soath ¢+ Fan s (8 T 000 ll wih . wuw btz

lirkaned, () 'retoeria
Virectors: \(:"l’lal \ Howa [ G \aidoo i Lesel Muhomd 1653 PUE R 572 Haliway emses, Aficham ], 1945 @
J



Business Bank

Barclays Pretoria Campus
G 1st Floar

HinckB

270U=0gs Sir

ABSA &=

Tel: 0112544157

Fex: 086753 208D
Sxuftfddress ABSAZA L)
hiipfeww.ahse.cozs

15 February 2016

The Directors

TEGETA RESOURCES (PTY) LTD
PRIVATE BAG X180

HALFWAY HOUSE

1685

Dear Valued Client

Closure of Cheque Account

We canfirm that the following bank account has been closed.

Account name: TEGETA RESOURCES {PTY) LTD
Account number: 40-7646-2329
Date Closed: 12/02/2016

Trust you find the above to be in order.

Yours faithfully

Relationship Support Manager

“mie?

Besigheirdshenk

Barclays Pretoria Campus
15t Fioor

HleckB

Z70 MappsStr
VWaltan
Friots

0184

Tal: 0113544157
Fek=-086 753 2080
SaTtAdmes ARSA ZA N
hilp#foww.shse.caza

verinstts @9 BARCLAYS &2

N
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149 April 3016

Phakamani Hadebe
Chief Executive
CIB South Africa
Absa

Dear Sir

We write to you today to request an urgent meeting to discuss your decision to
terminate our banking services.

We would like to take this opportunity to share with you various changes that have
been made within our business and its structure to set your mind at ease around any
concems you may have had which prompted your decision to terminate our services.

Our delegation will be led by Terry Rensen, the lead independent director and the
chair of Oakbay Resources and Energy, another independent director, and Ore’s CFO,
Trevor Scott. I will accompany the delegate as Oakbay’s Chief executive.

We would need no more than 30 minutes in your diary and we hope you will find the
time for vs to meet as a matter of urgency.

Yours sincerely

M2,

Nazeem Howa
Chief Executive
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Q& AB SA Investment Banking . 4 6 8

CONFIDENTIAL

15 Alice Lane
Sandton
Johannesburg

2196

South Africa

Privale Bag X10058
Sandion

2146

South Africa

Tel +27 (0)11 895 6000
Fax +27 (0y11 BS5 7802

www.absacapRal.com
25 April 2016

Nazeem Howa

Chief Executive

Oakbay Investments (Pty) Ltd

Our Ref: Phakamani Hadebe CONFIDENTIAL
Dear Sir

OAKBAY INVESTMENTS (PTY) LTD

We refer to your letter dated 14 April 2016.

We rsfer you to our previous comrespondence in terms of which we advised you of our decision to
terminate our relationship with Oakbay Investments (Pty) Ltd.

We do not wish to debate our decision and therefore we do not believe that a meeting would be of
assistance to either party, and accordingly we politely decline your request to meet.

PhakamanrKadebe

-

Chief Executive, CIB South Africa

Member of

& BARCLAYS

Abta Bank Limited Reg No 1586700479408 Authorised Finsnasl Services Prowder Ragistered Creait Provider Reg No NCRCP?

75"



GAUTENG DIVISION, PRETORIA

In the matter between:

MINISTER OF FINANCE

and

OAKBAY INVESTMENTS (PTY)LTD
OAKBAY RESOURCES AND ENERGY LTD
SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES
(PTY)LTD

JIC MINING SERVICES (PTY)LTD
BLACKEDGE EXPLORATION (PTY)LTD
TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY)LTD

VR LASER SERVICES (PTY)LTD

ISLANDSITE INVESTMENTS ONE HUNDRED
AND EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD (INCORPORATED
IN INDIA)

SAHARA COMPUTERS (PTY) LTD

ABSA BANK LTD

FIRST NATIONAL BANK LTD

((ym /5 5}’

IN THE HIGH COURT OF SOUTH AFRICA

CASE NO: 80978/16

Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eight Respondent
Ninth Respondent
Tenth Respondent

Eleventh Respondent

Twelfth Respondent
Thirteenth Respondent

Fourteenth Respondent
Fifteenth Respondent

Sixteenth Respondent

469
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2
THE STANDARD BANK OF SOUTH AF RICA Seventeenth Respondent
LIMITED
NEDBANK LIMITED Eighteenth Respondent
GOVERNOR OF THE SOUTH AFRICAN Nineteenth Respondent
RESERVE BANK
REGISTRAR OF BANKS Twentieth Respondent
DIRECTOR OF THE FINANCIAL Twenty-First Respondent
INTELLIGENCE CENTRE

CONFIRMATORY AFFIDAVIT
I, the undersigned
NICHOLAS SWINGLER

do hereby make oath and say that:
1. | am the Head of Financial Crime at Absa Bank Limited (“Absa”), the fifteenth

respondent in this matter.

2. The facts contained herein are within my personal knowledge and are true and

correct,

3. At the time that the decision was taken to terminate the banker-client relationship

with the Oakbay companies and related parties, | was the Chief Operations Officer

of Absa’s Corporate and Investment Banking Division (“CIB")

. | was a member of

the PEPs Review Committee which was convened on 18 November 2014 and was

involved in the process / steps that followed thereafter.

i,



3
4, | have read the Answering Affidavit deposed to by YASMIN MASITHELA and

confirm the correctness thereof insofar as it relates to me or my involvement in the

Al

matter.

DEPONENT V
| certify that:

1. the Deponent acknowledged to me that :
A He knows and understands the contents of this declaration;
B. He has no objection to taking the prescribed oath;
C.  He considers the prescribed oath to be binding on his conscience,

Il. - the Deponent thereafter uttered the words, "I swear that the contents of this

declaration are true, so help me God".

M. the Deponent signed this declaration in my presence at the address set out

hereunder on o b-:c.e'\ﬂ‘m/ 2ol ,

b

I~

COMMISSIONER OF OATHS

Designation and Area: LOURINA WILSON-ERASMUS
Cormiss orer of Oaths / Kommissaris van Eds
Full Names: Sracts rg Atoney ! Praktserende Prova-eur
Uait 2, Hemel-en-Aarde Craft 4 'age
Street Address ¢nr R43 and Main Read Sans=ae

Hermanus 7200

1471



IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the matter between:

MINISTER OF FINANCE
and
OAKBAY INVESTMENTS (PTY) LTD
OAKBAY RESOURCES AND ENERGY LTD
SHIVA URANIUM (PTY) LTD
TEGETA EXPLORATION AND RESOURCES
(PTY)LTD

| JIC MINING SERVICES (PTY) LTD
BLACKEDGE EXPLORATION (PTY) LTD
TNA MEDIA (PTY)LTD
THE NEW AGE
AFRICA NEWS NETWORK (PTY) LTD
VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE HUNDRED
AND EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD (INCORPORATED

IN INDIA)

SAHARA COMPUTERS (PTY) LTD
ABSA BANK LTD

FIRST NATIONAL BANK LTD

CASE NO: 80978/16

Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eight Respondent
Ninth Respondent
Tenth Respondent

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent

Fourteenth Respondent
Fifteenth Respondent

Sixteenth Respondent
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THE STANDARD BANK OF SOUTH AFRICA
LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN
RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL
INTELLIGENCE CENTRE

Seventeenth Respondent

Eighteenth Respondent

Nineteenth Respondent

Twentieth Respondent

Twenty-First Respondent

1473

2

CONFIRMATORY AFFIDAVIT

|, the undersigned

MARIA DA CONCEICAO DAS NEVES CALHA RAMOS

do hereby make oath and say that:

1. I am the Chief Executive Officer of Barclays Africa Group Ltd and of Absa Bank

Limited, the fifteenth respondent in this matter.

2. The facts contained herein are within my personal knowledge and are true and

correct.

3. I have read the Answering Affidavit deposed to by YASMIN MASITHELA and

confirm the correctness thereof insofar as it relates to me or my involvement in the

matter.

Ol

DEPO

NENT

N\
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I certify that:

the Deponent acknowledged to me that :

A.  She knows and understands the contents of this declaration;

B.  She has no objection to taking the prescribed oath;

C.  She considers the prescribed oath to be binding on her conscience.

the Deponent thereafter uttered the words, "I swear that the contents of this

declaration are true, so help me God".

the Debonent signed this declaration in my presence at the address set out

-

hereunder on 22™ December 2016

)
COMMISSIONER OF OATHS

Designation and Area: Emile Schmidt

Commissioner of Oathg Practising Attomay

S
Full Names: OHN & ASSOCIATES

11 PITT STREET KNYSNA - .
REPUBLIC OF SOUTH AFRICA

Street Address

Y
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From: Zarina Kellerman [mailto:Zarina Kellerman@dmr.qov.za]

Sent: 22 April 2016 11:44
To: Botha, Alison: Barclays Africa
Object: NTER-MINISTERIAL COMMITTEE - CONSULTATION WITH BARCLAYS AFRICA GROUP LIMITED

Dear Alison
I refer to our brief discussion a short while ago.

As explained, as the Acting Secretary for the Inter-Ministerial Committee set up by Cabinet
to look into certain allegations made against certain financial institutions (“the IMC™), I have
been requested to make contact with Ms Ramos alternatively a suitable alternative with
requisite authority, and request that she please make herself available for a discussion with
the IMC on Monday, 25 April 2016 at 10h00-10h30. There is no set agenda for the
discussion but, I am advised, is anticipated to be a discussion to gain clarity on the current
media reports. Should Ms Ramos not be available in person, a teleconference call could
certainly be accommodated.

Should the allotted time not be suitable, we will attempt to accommodate you accordingly.
Given the nature of the matter and the sensitivities involved, the IMC apologises for the late

notice but would certainly appreciate the engagement. C(\
1 ¢
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Should Ms Ramos not be willing to participate, please advise me accordingly so that I may
indicate same to the IMC.

I'look forward to your response.

Sincerely

Zarina Kellerman

083 960 9188

012 444 3400

Advisor to the Minister of Mineral Resources and Acting Secretary to the IMC

[
?é-
N

‘' mineral resources
Department
REPUBLIC OF SOUTH AFRICA

&
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From: Botha, Alison: Barclays Africa

Sent: 22 April 2016 16:50

To: ‘Zarina Kellerman@dmr.gov.za'

Subject: NTER-MINISTERIAL COMMITTEE - CONSULTATION WITH BARCLAYS AFRICA GROUP LIMITED

Dear Zarina

On behalf of Ms Ramos, | would like to confirm receipt of your e-mail requesting a. meeting.

Kindly advise us of the following:

1. The nature of the discussion anticipated to allow for appropriate preparation. This will also
determine the attendees from a Barclays Africa perspective
The names and designations of the IMC attenidees

The status of the committee and the meeting and the treatment of any information shared
during the meeting; and

4. The venue for the meeting.

woN

Your request refers to current media reports, within this context, please note that as a Bank we have
legal and regulatory obligations which prevent us from discussing any client confidential information.

We confirm that we have informed the South African Reserve Bank our primary regulator of the
meeting request.

Kind regards

Alison Botha | Offce of Mana Famos | Chief Executive Officar, Barclays Afnca Group Limited

Tel +27 (0-11 350 0304 | Mobile +27 (0)79 504 9039 Fax +27 (G)86 753 1632 | emall- alison_botha@barclagafrim cem
8th Floor, Barclays Towers West 15 Troye Stret Johannesburg 2001

Respect | Integrity | Service | Excellence | Stewardship
Helping people achievs their ambitions - in the right way

. ¢M
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—-Original Message-—-

From: Zarina Kellerman [Zarina Kellerman(@ dmr.gov.za]
Sent: Sunday, April 24, 2016 05:29 AM South Africa Standard Time

To: Botha, Alison: Barclays Africa

Subject: Re: NTER-MINISTERIAL COMMITTEE - CONSULTATION WITH BARCLAYS AFRICA
GROUP LIMITED ;

Dear Alison

As the Acting Secretariat for the Committee, I am not mandated to respond to the questions raised below
suffice to note the following:-

2. The Committee is constituted by Cabinet; and
b. Information shared during the session must of course be relayed to Cabinet for it to properly consider the
Cjnedia reports. Outside of that forum, all such information remains strictly confidential.

The venue for the discussion is as follows:-

Department of Mineral Resources
The Office of the Minister

4th Floor

70 Trevenna Campus

Building 2C

Cor Francis Baard & Meintjes Streets
Sunny side

Pretoria

The remainder of the contents of your email are noted and will be brought to the attention of the IMC at its
sitting. Please confirm if Barclays will be participating.

: i\‘\[\

Sincerely
Zarina



Masithela, Yasmin: Barclw Africa

From: Masithela, Yasmin: Barclays Africa

Sent 24 April 2016 13:44

To: "Zarina.Kellerman@dmr.gov.za'

Cc: ABMR789; ABCB930

Subject: Inter Ministerial Consultation - Barclays Africa Group Limited

Dear Ms Kellerman

Thank you for your email received by our Alison Botha at 5:29 am today. I note that you are not mandated to
respond to the questions of clarification which were sent to you on Friday 22 April 2016, in response to your
invitation which was also sent on Friday 22 April 2016. This directly impacts on our decision on whether to attend

such a meeting.

You have indicated that it is proposed that current media reports will be discussed at the proposed meeting. |
assume that these media reports relate to a particular company. I reiterate that it will not be appropriate for us as a
Ctjnk, ta discuss any matters relating to client / customer confidential information at such a meeting, whether such a
dent/ customer Is a prospective, current or past client.

In the circumstances, we respectfully decline the invitation for a meeting.

As a regulated bank and responsible financial institution, we are obviously more than willing to cooperate with the
appropriate authorities to discuss any matters which we are permitted by law to discuss.

Ms Ramos has requested that any future communication on this matter be directed to me and | will respond on
behalf of Barclays Africa Group Limited.

Yours faithfully

Yasmin Masithela
Barclays Africa Group Head of Compliance

O

Sent with Good (www.good.com)
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From: Zarina Kellerman [mailto:Zarina.Kellerman&dmr.aov
Sent: 04 May 2016 11:12

To: Botha, Alison: Bardays Africa

Subject: Further meeting of the IMC

Dear Alison

The IMC is holding further sessions and I have been mandated to extend a further invitation

to Barclays Africa group (including ABSA) to meet with the IMC on Thursday, 05 May
2016 at 13h00. I am now mandated to further advise as follows:-

a. The IMC consists of the Ministers of Labour, Communications, Mineral Resources and
Finance; and

b. The engagements will take the form of a discussion with the bank’s representatives, The
scope of the discussions will centre around public comments made by ABSA and/or Barclays
around the decision taken by the institutions to close the banks accounts of certain of its
clients. Whilst Cabinet appreciates the terms and conditions of the banks, the acts may deter
future potential investors who may want to do business in South Africa. Cabinet has

: ¢(ﬂ
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endbrsed that the Ministers open a constructive engagement with he banks to find a lasting
solution to the matter.

Ilook forward to your response.

Sincerely
Adv Zarina Kellerman
Secretariat to the IMC

This e-mail is sent by or on behalf Barclays Africa Group Limited and or one or more of its
subsidiaries. Absa Bank Limited is a subsidiary of Barclays Africa Group Limited and is an Authorised
Financial Services Provider and Registered Credit Provider, registration number: NCRCP7. Absa Bank
Limited provides services to Barclays Africa Group Limited and its subsidiaries. This e-mail and any
files transmitted with it may contain information that is confidential, privileged or otherwise
protected from disclosure. If you are not an intended recipient of this e-mail, do not duplicate or
redistribute it by any means. Please delete it and any attachments and notify the sender that you
have received it in error. Unless specifically indicated, this e-mail is not an offer to buyorsellora
solicitation to buy or sell any securities, investment products or other financial product or service,
an official confirmation of any transaction, or an official statement of Barclays Africa Group Limited
or any of its subsidiaries. Any views or opinlons presented are solely those of the author and do not
necessarily represent those of Barclays Africa Group Limited or any of its subsidiaries. This e-mail is
subject to disclaimer terms available at the following link: http://www.absa.co.za/disclaimer. The
disclaimer forms part of the content of this email. If you are unable to access the disclaimer, send a
blank e-mail to disclaimer@ahsa.co.za and we will send you a copy. By messaging with Barclays
Africa Group Limited and or any of Its subsidiaries you consent to the foregoing.



Masithela, Yasmin: Barclazs Africa

From: Masithela, Yasmin: Barclays Africa } 4 8 2
Sent: 04 May 2016 17:04
To: Zarina.Kellerman@dmr.gov.za
Cc Ramos, Maria: Chief Executive Barclays Africa Group; Wheeler, Charles : Barclays
Africa; Botha, Alison: Barclays Africa
Subject: RE: Further meeting of the IMC
Importance: High
Tracking: Reciplent * Delivery Read
Zarina Kellerman@dmy.gov.za
Ramos, Maria: Chief Executive Delivered: 04/05/2016 17:04
Barclays Africa Group

Wheeler, Charles : Bardays Africa
Botha, Alison: Barclays Africa Delivered. 04/05/2016 17:04 Read. 04/05/2016 17:18

Dear Ms Kellerman

Thank you for your email to our Alison Botha received at 11:12am this morning (04 May 2016), in which you invite us
to a meeting at 13h00 tomorrow afternoon (05 May 2016).

(1) In paragraph (b) of your mail you Indicale that °...The scope of the discussions will centre around public
commenis made by ABSA and/or Barclays around the decision taken by the institutions to close the banks
accounts of certain of its clients.” We must emphasise that neither ABSA nor Barclays has made any public
comment as indicated by you. The only public comment we have made Is to the effect that we cannot
comment on client confidential issues. We have repeatedly stated both to you and the media that as a
regulated financial institution it is not appropriate for us to discuss any matters relating to client/customer
confidential information whether such a client/customer Is prospective, current or a past.

(2) Absa Bank Ltd (‘Absa’) as a responsible Systematically Important Financial Institution (SIFI) (a financial
Institution that is so important to the economy such that its failure could lead to a widespread economic crisis)
is committed to complying with our national iaws, rules, regulations and policies as well as international

O laws.

(3) We are highly regulated by the South African Reserve Bank who supervise our activities and ensure our
compliance with regulation on a daily basis. The main legal obligations of a bank relating to customers arise
from various pieces of legislation, the main ones being:

* The Banks Act 84 of 1890;

* The Prevention of Organised Crime Act 121 of 1908 (POCA) which creates and prohibits serious money
laundering offences;

s The Financial Intelligence Centre Act 38 of 2001 (FICA); The Protection of Constitutional Democracy
against Terrorist and Related Activities Act 33 of 2004 (POCDATARA) creates money laundering and
anti-lerrorism compliance obligations for financial institutions;

« Exchange Control Regulations; and

* We have reporting obligations to the South African Revenue Services

(4) Your response at paragraph (a) simply indicates the membership of the IMC, this does not adequately
address our request for the details of the attendees of the meeting nor address the specific question
regarding the status of the meeting.

(5) In the circumstances, we politely decline the request for a meeting for the reasons stated above.

¢rﬁ



Filing sheet - FirstRand's (16™ respondent's) supporting affidavit

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

In the matter between:

Minister of Finance

and

Oakbay Investments (Pty) Ltd
Oakbay Resources and Energy Ltd
Shiva Uranium (Pty) Ltd

Tegeta Exploration and Resources (Pty) Ltd
JIC Mining Services (Pty) Ltd
Blackedge Exploration (Pty) Ltd
TNA Media (Pty) Ltd

The New Age

Africa News Network (Piy) Ltd

VR Laser Services (Pty) Ltd

Islandsite Investments One Hundred and
Eighty (Pty) Ltd

Confident Concept (Pty) Ltd

Jet Airways (India) Ltd (incorporated in India)

Sahara Computers (Pty) Ltd
ABSA Bank Ltd
FirstRand Bank Limited

Standard Bank of South Africa Limited

8338193_1 doex

Case No 80978/16

Applicant

1! Respondent
2" Respondent
3" Respondent
4" Respondent
5" Respondent
6" Respondent
7" Respondent
8™ Respondent
o™ Respondent
10" Respondent

11" Respondent

12" Respondent
13" Respondent
14" Respondent
15" Respondent
16" Respondent

17" Respondent
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Nedbank Limited 18" Respondent
Governor of the South African Reserve Bank 19" Respondent
Registrar of Banks 20™ Respondent
Director of the Financial Intelligence Centre 21% Respondent

FILING SHEET - FIRSTRAND’S SUPPORTING AFFIDAVIT

Document presented for service and filing:

FirstRand’'s supporting affidavit and annexures

Signed at Sandton on this 29" day of November 2016.

Attorneysifor 16™ rgspondent

Norton Rose FulbrigI: South {frica Inc
34 Fred

an Drive\Sandton
Tel: 011 685 8860

Email: aslam.moosajee@nortonrgsefulbright.com
Ref: Mr Moosajee/FNB13954

c/o Mothle Jooma Sabdia Inc
Ground Floor, Duncan Manor

Cnr Jan Shoba and Brooks Streets
Brooklyn

Tel: 012 362 3137

Email: EbrahimJ@mis-inc.co.za
Ref: Mr Jooma/NOR1.0152

To:

The Registrar of the High Court
Pretoria

8338193_1.docx 2
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And to;

The State Attorney

Attorneys for applicant

SALU Building Service by email
255 Francis Baard Street

Pretoria

Tel: 012 309 1575

Email: TNhlanzi@justice.gov.za

Ref: Ms T Nhlanzi

Ref: 2427/16/232

And to:

Van der Merwe & Associates

1St' 2ndl 3I’d, 4!h, Gth, 7th' 1oi.h' 11“’!' 12fh

and 14" respondents’ attorneys Service by email
62 Rigel Ave North

Waterkloof, Pretoria

Tel: 012 343 5432

Email: legal2@vdmass.co.za

simone@vdmass.co.za
And to:

Edward Nathan Sonnenbergs

15" respondent’s attorneys

15 West Street, Sandton

Tel: 011 269 7600

Email: dlamberi@ensafrica.com Service by email
Ref: M Katz/D Lambert/0416998

c/o Gerhard Botha & Partners Inc
1% Floor, Erasmus Forum Building B
Cnr Rigel Ave / Stokkiesdraai
Erasmusrand, Pretoria

Tel: 012 347 0480

Email: brendon@bothapartners.co.za
Ref; Mr B Swart/Mr H Botha

And to;

8338163_1.docx
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Bowman Gilfillan

17" Respondent's attomeys
165 West Street, Sandton
Tel: 011 669 9000

Ref: C Mkiva/6164672

Email: clement. mkiva@bowmanslaw.com
alan.keep@bowmanslaw.com

c/o Boshoff Attorneys
Ground Floor, Hazelwood Gate
Office Park

14 Oaktree Avenue

Cnr Oaktree Ave / Dely Road
Hazelwood, Pretoria

Tel: 012 424 7500

Ref: Natasha Nortje

Email: Natasha@boshoffinc.co.za
And to;

Baker & McKenzie
18" respondent’s attorneys
Tel: 011 911 4300

Email:
Gerhard.Rudolph@bakermckenzie.com

Widaad.Ebrahim@bakermckenzie.com

Callum.OConnor@bakemckenzie.com
c/o Adams & Adams

Adams & Adams Place
Lynnwood Bridge

4 Daventry Street, Lynnwood Marnor

Pretoria

Tel: 012 432 6000

Ref: Adele Jordaan

Email: adele jordaan@adamsadams.com

And to:

Werksmans Attorneys

19" & 20" respondents’ attorneys
155 — 5" Street, Sandown

Tel: 011 535 8145

Ref: Mr C Manaka / Mr C Moraitis
Email: cmanaka@werksmans.com
cmoraitis@werksmans.com

c/o Mabuela Incorporated
Charter House, 179 Bosman Street
Pretoria

Tel: 012 325 3966

Email: mabuela@tiscali.co.za

8338193_1.docx
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And to:

MacRobert Attorneys

21% respondent's attorneys

MacRobert Building

Cnr Jan Shoba / Justice Mahomed Service by email
Pretoria

Tel: 012 425 3436

Ref: G K Hay

Email: ghay@macrobert.co.za

8338193_1.docx 5



| FirstRand’s supporting affidavit |

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

In the matter between:

MINISTER OF FINANCE

and

OAKBAY INVESTMENTS (PTY) LTD
OAKBAY RESOURCES AND ENERGY LTD
SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND
RESOURCES (PTY) LTD

JIC MINING SERVICES (PTY) LTD
BLACKEDGE EXPLORATION (PTY) LTD
TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD
VR LASER SERVICES (PTY) LTD
ISLANDSITE INVESTMENTS ONE
HUNDRED AND EIGHTY (PTY) LTD
CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD
(INCORPORATED IN INDIA)

SAHARA COMPUTERS (PTY) LTD

ABSA BANKLTD

Case No.: 80978/16

Applicant

First Respondent
Second Respondent

Third Respondent

Fourth Respondent
Fifth Respondent
Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent

Tenth Respondent

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent
Fourteenth Respondent

Fifteenth Respondent
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FIRSTRAND BANK LIMITED

STANDARD BANK OF SOUTH AFRICA
LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN
RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL
INTELLIGENCE CENTRE

Sixteenth Respondent

Seventeenth Respondent

Eighteenth Respondent

Nineteenth Respondent

Twentieth Respondent

Twenty First Respondent

FIRSTRAND’S SUPPORTING AFFIDAVIT

I, the undersigned,

JOHAN PETRUS BURGER

do hereby make oath and state that:

1. 1 am the Chief Executive Officer of FirstRand Bank Limited
(“FirstRand”).  First National Bank (“FNB”) is a division of

FirstRand. The sixteenth respondent should have been cited as

FirstRand. Iam authorised to depose to this affidavit on its behalf,

2. The contents of this affidavit are true and correct and, save where the

context indicates otherwise, within my personal knowledge.
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Where I make legal submissions, I do so on the advice of

FirstRand’s legal representatives.

INTRODUCTION

The applicant (“the Minister”) seeks a declarator that he is not by
law empowered or obliged to intervene in the relationship between
the first to fourteenth respondents and the fifteenth to eighteenth
respondents “as regards the closing of the banking accounts held by

the former with the latter”.

The issue arises, according to the Minister’s founding affidavit, out
of repeated requests (as the Minister understands them) for his
intervention in the issue of the closing of the first to fourteenth
respondents’ bank accounts by the fifteenth to eighteenth

respondents.

I am advised and respectfully submit that the declarator sought by
the Minister raises a narrow legal point as to his powers or obligation
to intervene in these relationships, which are in essence banker-client

relationships.

This affidavit is filed in support of the Minister’s application and, in
particular, the relief sought by the Minister. FirstRand has adopted
this stance because of the obvious interest it has in the relief sought

by the Minister.

1490



8.

10.

11.

8.1.

8.2.

This affidavit:

deals with the allegation (in so far as it relates to FNB),
attributed by the Minister to the first to fourteenth
respondents, that the banks acted improperly or irregularly in
closing the accounts of the first to fourteenth respondents;

and

states FNB’s position on a matter of principle and law, which
is that the Minister does not have the power or obligation to

interfere in a relationship between banks and their customers.

THE FACTS

The fourth respondent (“Tegeta™), the seventh respondent (“TNA
Media”), the eleventh respondent (“Islandsite™), and the fourteenth

respondent (“Sahara Computers™) all held bank accounts with FNB.

Save for the twelfth respondent, which holds mortgage redemption
accounts with FNB (which accounts are not terminable on
reasonable notice), the remainder of the respondents, that are
opposing this application (“the Oakbay respondents™), hold no bank

accounts with FNB.

FNB closed all of the bank accounts referred to in 9 above. It did S0,
by giving reasonable notice, by letters sent to the relevant
respondents on 1 April 2016, which letters are annexures “FNB1”,

“FNB2”, “FNB3” and “FNB4”.
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12.

13.

14.

FNB was in law entitled to terminate its relationship with the
relevant respondents. This was on the basis of Bredenkamp and
Others v Standard Bank of SA Ltd 2010 (4) SA 468 (SCA), a
decision which was endorsed by the Constitutional Court when it
refused Mr Bredenkamp leave to appeal on the ground that he had no
prospects of success on appeal. I attach as annexure “FNB5” the

Constitutional Court’s order refusing leave to appeal.

Since FNB was in law entitled to terminate its relationship with the
relevant respondents on reasonable notice, FNB’s reasons for doing
so are irrelevant. The relevant respondents did not contest FNB’s
legal entitlement to terminate the banking relationships. This is
apparent from a letter written by Mr Nazeem Howa (representing the
relevant respondents) to FNB, dated 6 April 2016, which did not
dispute FNB’s legal entitlement to terminate the banking
relationships, but meiely requested from FNB “a full explanation for
the termination of the accounts that we hold with you™. 1 attach this

letter as annexure “FNB6”.

Pursuant thereto, FNB provided its reasons for closing the accounts.

It did so in a letter to Mr Howa and Mr Stephen Nel dated 13 April

2016, paragraph 3 of which states:

“Our client took a careful and considered decision to close
the bank accounts of various entities due to the associated
reputational and business risks.”
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15.

16.

17.

This letter is attached hereto as annexure “FINB7”. Neither prior to
this request nor at any stage thereafter did the relevant respondents
dispute FNB’s legal entitlement to terminate the accounts. Nor
could they. Indeed, Mr Howa (apparently speaking on behalf of the
first to fourteenth respondents) goes further, in a letter to the
Minister dated 24 May 2016 (annexure E of the founding affidavit),

to say that:

“Given the time challenges facing us during the meeting and

your suggestions around legal remedies, I thought it prudent
to place on record that following detailed discussions with
several legal advisors, we are of the strong view that given
the contractual rights the banks have, any legal approach
may indeed be still-born.

It is certainly our view that this flies in the face of the
banking code of good practice, yet, as case law suggests, will
fail in a court of law. Given this position, as well as the
decisions of the responsible regulators, we seem to have no
options open to us other than our appeal to you for
assistance.”

The other point that emerges from the above letter is the fact that the
Oakbay respondents attempted unlawfully and improperly to get the
Minister to intervene in a private banking relationship. This attempt,
as the Minister makes clear in his founding affidavit, has no legal
basis and was improper. It is on this basis that FirstRand supports

the declaratory relief sought.

Finally, I record that on 24 October 2016, after this application had
been issued, attorneys for the Oakbay respondents wrote to FNB

requesting, at paragraph 8 of their letter:

1493



18.

19.

20.

“... copies of any and all information including any possible
suspicious or unusual tramsactions, correspondence and/or
reasons causing your client (First National Bank) to close
our clients’ accounts and to refuse to conduct any further
business with our clients, its associated entities or its
shareholders.”

This letter is attached hereto as “FNB8”. The information sought by

the Oakbay respondents is irrelevant to the relief sought by the

Minister, and in support of which this affidavit is filed.

Consequently FNB’s attorneys advised Oakbay’s attorneys in

writing (attached as “FNB9”) that FNB is not allowed to release the

information to them.

To summarise the position:

19.1.

19.2.

19.3.

FirstRand supports the declaratory relief sought by the

Minister.

FNB was entitled as a matter of law to close the bank
accounts of the relevant respondents. Its reasons for doing so

are irrelevant to the legal issue in this application.

The Oakbay respondents attempted unlawfully and
improperly to get the Minister to interfere in the relationship

between them and the banks.

I now turn to answer, seriatim, the Minister’s founding affidavit,

confining myself to such issues as affect FirstRand.

7
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21,

22.

23.

24,

25.

1495

AD PARAGRAPHS1TO3

I admit the contents of these paragraphs.

AD PARAGRAPHS 4 TO 12

Save for stating that:

22.1  the correct citation for the 16% respondent is FirstRand

Bank Limited; and

22.2 First National Bank is a division of FirstRand Bank

Limited,
I note the contents of these paragraphs.

AD PARAGRAPH 13

I agree with the legal advice that the Minister says he received.

AD PARAGRAPH 14

I admit this paragraph.

AD PARAGRAPH 15

I note the contents of this paragraph.

=



26.

27.

28.

29.

30.

AD PARAGRAPH 16

26.1. I note the contents of this paragraph.

26.2. I have already pointed out, and repeat, that the Oakbay
respondents are correct in saying that, as a matter of law,
they could not successfully challenge the closure of their
accounts by the banks. Certainly, they could not successfully
challenge the closure by FNB of the relevant respondents’

accounts.

AD PARAGRAPHS 17 AND 18

I note the contents of these paragraphs.

AD PARAGRAPH 19

I agree with the legal contentions in this paragraph and note the

content of the remainder of this paragraph.

AD PARAGRAPHS 20 AND 21

I note the content of these paragraphs.

AD PARAGRAPHS 22 TO 25

30.1. To the best of my knowledge, FNB complied with its FICA

reporting obligations.
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30.2.

30.3.

30.4.

30.5.

30.6.

In the light of the issue in this application, there is no need

for FNB to provide details of any reports it may have made.

1 am aware of the Carte Blanche interview and I admit the

contents of paragraph 23.

Apart from FirstRand’s obligations in terms of South African
legislation including, but not limited to, FICA and the Banks’
Act, FirstRand also has to bear in mind international
legislation such as the UK’s Bribery Act and the USA’s
Foreign Corrupt Activities Act, by virtue of FirstRand’s
transactions and counterparty relationships not being limited

to South Africa.

FirstRand, as is expected of it by the South African Reserve
Bank, seeks to comply with international best practices and
standards applicable to the banking sector. Complying with
these practices and standards is critical for the integrity of our
banking sector. These practices and standards require us to
take steps to prevent FirstRand being used for money

laundering or other unlawful activities.

An example of the prejudice FirstRand will suffer if it does
not adhere to international best practices and standards and if
it does not protect its reputation, is the following: FirstRand

has correspondent banking relationships with a number of

10
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31.

32.

international banks. If it does not adhere to international best
practices and standards and if it does not protect its
reputation, FirstRand’s ability to secure appointments as a
correspondent bank will be affected. It may also result in
international banks not wanting to accept appointments as
FirstRand’s correspondent bank. This would be prejudicial
not only to the business of FirstRand but also to FirstRand’s

clients.

30.7. Consequently it is important for FirstRand to be permitted to
choose its clients, identify the risks that clients expose it to
and determine whether these risks justify the termination of
relationships with specific clients.

AD PARAGRAPHS 26 TO 28

I note the content of these paragraphs.

AD PARAGRAPHS 29 AND 30

32.1.

32.2.

I agree that it is in the public interest to grant the declaratory

order sought.

In this regard and in addition to what is stated in this

affidavit, I draw attention to the following:

3221 On 22 April 2016, an advisor to the Minister of Mineral

11
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Resources, who suggested that she was acting as the secretary to o ] 4 9 9
the Inter-Ministerial Committee (“IMC™) that had been set up,
invited FNB’s CEO to attend a meeting with the IMC, which
FNB had been advised, was set up to “look into certain

allegations made against certain financial institutions”;

32.2.2 In response, I, on 23 April 2016, requested, amongst others,
details of who on behalf of the IMC would attend the meeting,
what specific allegations had been levelled against FNB and the

nature and scope of the IMC process;

32.23 The Acting Secretary to the IMC responded, on 24 April 2016,
by indicating that she was not mandated to respond to the
questions and consequently I declined the invitation to attend the

meeting;

3224 On 4 May 2016, I received a further invitation to meet with the

IMC on 5 May 2016 at 12h30. I was advised that:

“Whilst Cabinet appreciates the terms and conditions of the
banks, the acts [of the banks] may deter future potential

investors who may want to do business in South Africa.”

32.2.5 1 responded to the further invitation by indicating that I would
meet if all the members of the IMC were present. I also made it

clear that while we could discuss the regulatory framework




3226

322.7

32.3.

324.

banks are required to operate within, we could not discuss

specific client matters.

Since I had not received confirmation that all the IMC members
would be present at a meeting on 5 May 2016, at about 11h45 on

5 May 2016, I declined the invitation to meet.

There was at the time uncertainty regarding the powers of the
IMC and I believe that the declaratory order will avoid such
situations in future and will encourage public officials to only act
in accordance with the Constitution and national legislation
(particularly if one has regard to the fact that the Acting
Secretary to the IMC extended a further invitation on 4 May
2016 to an IMC meeting, which was after senior and junior
counsel had already on 25 April 2016 provided an opinion that
the IMC meeting was not authorised by legislation and would be

unlawful);

I deny that FNB acted irregularly or improperly in closing

the relevant respondents’ accounts;

I support the determination of this matter on an expeditious

basis.

13
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C. CONCLUSION ~ 1501

33.  For all the above reasons, FirstRand supports the Minister’s

application and submits that the relief he seeks should be granted.

7

The deponent has acknowledgéd that he knows and
understands the contents of this affidavit, which was signed
and sworn to before me at SANDTON on this the 29% day
of NOVEMBER 2016, the regulations contained in
Government Notice No. R1258 of 21 July 1972, as
amended, and Government Notice No. R1648 of 19 August
1977, as amended, having been complied with.

I

[

C& R OF OATHS

SARAH MATHETSI MOERANE
155 - 5th Street
Sandown, Sandton, 2196

Qommissioner of Oaths
Ex-Officio / Practising Attomey R S A,
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NORTON ROSE FULBRIGHT

1 April 2016 Norton Rose Fulbright South Africa inc
15 Alice Lane
Sandton ?196

By email South Afica

Strictly Private and Confidential Tel +27 11 685 8500

Tegeta Exploration and Resources (Pty) Limited

Fax +27 11 301 3200

Direct fax +27 11 301 3309
PO Box 784803 Sandton 2145

rath@sahara.co.za Docex 215 Johannesburg

nortonrosefulbright.com

For attention: Mr Ravindra Nath

Direct line
+27 11 685 8860

Email
aslam.moosajee@nortonrosefulbright.com

Your reference Our reference
FNB13854 / Mr A Moosajee

Dear Sirs

Termination of relationship

1

2

3.1
3.2

We act on behalf of First National Bank, a division of FirstRand Bank Limited (FNB).

Our client is entitled to terminate its relationship with you by giving you reasonable notice and our
client hereby gives such notice.

Consequently, the accounts held with our client referred to below, will be closed on Tuesday 31 May
2016 unless an earlier closure date is requested or if any circumstances arise in the future which
warrant an earlier closure of the account:

Commercial cheque account with no. 621 17356990; and
Money Market account with no. 62547290586
(collectively referred to as “the accounts”)

Please ensure that the necessary steps are taken to ensure that no deposits are made into the
accounts on or after 31 May 2016 and that no further cheques or payment instruments are drawn
against the accounts on or after 31 May 2016,

Please also provide us with bank details into which any credit balances in the accounts as at 31 May
2016 should be transferred to once the accounts are closed. I you do not provide us with bank
details timeously, the bank will issue a bank cheque and the cheque will be posted to Graystone
Ridge Office Park, 144 Katherine Street, Sandown, 2146.

If you need to communicate with FNB in relation to either the closure of the accounts or any
operational issues relating to the accounts, please direct all such comespondence directly to the
writer.




1 April 2016
Yours faithfully

Aslam Moosajee
Director
Norton Rose Fulbright South Africa Inc

This Is an electronic submission and Is therefore unsigned
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NORTON ROSE FULBRIGHT

1 April 2016 Norton Rose Fulbright South Africa Inc

15 Alics Lane

Sandton 2196 1 504
By Hand South Africa

Strictly Private and Confidential

Tel +27 11 685 8500
Fax +27 11 301 3200

Direct fax +27 11 301 3309

TNA Media (Pty) Limited PO Box 784903 Sandton 2146

52 Lechwe Street Docex 215 Johannesburg

Corporate Park South nortonrosefulbright.com

Old Pretoria Main Road

1685 Direct line
+27 11 685 8860
Emall
aslam.moosajee@nortonrosefulbright.com
Your reference Our reference

FNB13954 / Mr A Moosajee
Dear Sirs

Termination of relationship

K

We act on behalf of First National Bank, a division of FirstRand Bank Limited (FNB).

2 Our client is entitled to terminate its relationship with you by giving you reasonable notice and our
client hereby gives such notice.

3 Conseqguently, the accounts held with our client referred to below, will be closed on Tuesday 31 May
2016 unless an earlier closure date is requested or if any circumstances arise in the future which
warrant an earlier closure of the account:

3.1 Commercial cheque account with no. 62282303321

3.2 Money on Call account with no. 62561420482;

3.3 Business credit card with no. 4790552507968000;

34 Business credit card with no. 4790552507969000;

35 Business credit card with no. 4790552507970000; and

36 Business credit card with no. 8812712910109000
(collectively referred to as “the accounts”)

4 Please ensure that the necessary steps are taken to ensure that no deposits are made into the
accounts on or after 31 May 2016 and that no further cheques or payment instruments are drawn
against the accounts on or after 31 May 2016.

5 Please also provide us with bank detalls into which any credit balances in the accounts as at 31 May
2016 should be transferred to once the accounts are closed.

6 FNB13854: FNB / Sahara Systems (Pty) If you need to communicate with FNB in relation to either
the closure of the accounts or any operational issues relating to the accounts, please direct all
correspondence directly to the writer.
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1 April 2016

Yours faithfully

Aslam Moosajee
Director
Norton Rose Fulbright South Africa Inc

T382570_1

L e T T L LER L Cr CTR Oy

1505

NORTON ROSE FULBRIGHT



FNE 2

NORTON ROSE FULBRIGHT

1 April 2016 Norton Rose Fulbright South Africa Inc
15 Alice Lane % ] 5 O 6
Sandton 2196
By Hand South Africa
. . N Tel +27 11 685 8500
Strictly Private and Confidential Fax+27 11 301 3200
. i Direct fax +27 11 301 3309
Islandsite Investments 180 (Pty) Limited PO Box 784903 Sandton 2146
89 Gazelle Avenue Docex 215 Johannesburg
Cgrporate Park South nortonrosefutbright.com
%g?nd Direct line
+27 11 685 8860
Email
aslam.moosajee@nortonrosefulbright.com
Your reference Our reference
FNB13954 / Mr A Moosajee

Dear Sirs

Termination of relationship

1
2

3.1

3.2

We act on behalf of First National Bank, a division of FirstRand Bank Limited (FNB).

Our client is entitied to terminate its relationship with you by giving you reasonable notice and our
client hereby gives such notice.

Consequently, the accounts held with our client referred to below, will be closed on Tuesday 31 May
2016 unless an earlier closure date is requested or if any circumstances arise in the future which
warrant an earlier closure of the account:

Business Credit Card with no. 4257 152624690000; and
Business Credit Card with no. 8812712905829000
(collectively referred to as “the accounts”)

Please ensure that the necessary steps are taken to ensure that no deposits are made into the
accounts on or after 31 May 2016 and that no further cheques or payment instruments are drawn
against the accounts on or after 31 May 2016.

Please also provide us with bank details into which any credit balances in the accounts as at 31 May
2016 should be transferred to once the accounts are closed. If you do not provide us with bank
details timeously, the bank will issue a bank cheque and the cheque wili be posted to 89 Gazelle
Avenue, Corporate Park South, Midrand, 1685.

If you need to communicate with FNB in relation to either the closure of the accounts or any
operational issues relating to the accounts, please direct all such comrespondence directly to the
writer.

Canmitanit: TJ da Wet MR Sbecn
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Yours faithfully

Aslam Moosajee
Director
Norton Rose Fulbright South Africa Inc
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NORTON ROSE FULBRIGHT

15 Alice Lane

1 April 2016 Norton Rose Fulbright South Africa Inc _ ] 5 0 8

By emait

Sandton 2196
South Africa

Strictly Private and Confidential Tel +27 11 685 8500

Fax +27 11 301 3200

Sahara Computers (Pty) Limited Dirsct fax +27 11 301 3309

atul

sahara.co.za

PO Box 784903 Sandton 2145
Docex 215 Johannesburg
nortonrosefulbright.com

Direct line
+27 11 685 8860

Email
aslam.moosajee@nortonrosefulbright.com

Your reference Our reference
FNB13954 / Mr A Moosajee

Dear Sirs

Termination of relationship

1 We act on behalf of First National Bank, a division of FirstRand Bank Limited (FNB).

2 Our client is entitled to terminate its relationship with you by giving you reasonable notice and our
client hereby gives such notice.

3 Consequently, the accounts held with our client referred to below, will be closed on Tuesday 31 May
2016 unless an earlier closure date Is requested or if any circumstances arise in the future which
warrant an earlier closure of the account:

3.1 Commercial chequé account with no. 62009883663;

3.2 Call account with no. 62009883738;

3.3 Business credit card with no. 4257152610262000;

3.4 Business credit card with no. 4257152613990000; and

3.5 Business credit card with no. 8812129036830000
(collectively referred to as “the accounts™)

4 Please ensure that the necessary steps are taken fo ensure that no deposits are made into the
accounts on or after 31 May 2016 and that no further cheques or payment instruments are drawn
against the accounts on or after 31 May 2016.

5 Please also provide us with bank details into which any credit balances In the accounts as at 31 May
2016 should be transferred to once the accounts are closed. If you do not provide us with bank
details timeously, the bank will issue a bank cheque and the cheque will be posted to 89 Gazelle
Avenue, Corporate Park, Midrand 1685.

6 if you need to communicate with FNB in relation to either the closure of the accounts or any
operational issues relating to the accounts, please direct all such correspondence directly t
writer. \
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1 April 2016

Yours faithfully

Aslam Moosajee
Director
Norton Rose Fulbright South Africa Inc

This Is an electronic submission and is therefore unsignad
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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT 55/10
In the matter between:
JOHN ARNOLD BREDENKAMP First Applicant
BRECO INTERNATIONAL LTD Second Applicant
HAMILTON PLACE TRUST Third Applicant
INTERNATIONAL CIGARETTE '
MANUFACTURERS (PTY) LTD Fourth Applicant
and
STANDARD BANK OF SOUTH AFRICA LTD First Respondent
MINISTER FOR FINANCE Second Respondent

ORDER DATED 16 JULY 2010

CORAM: Ngcobo CJ, Moseneke DCJ, Cameron J, Froneman J, Jafta J, Nkabinde J, Van der
Westhuizen J, and Yacoob J.

The Constitutional Court has considered the application for leave to sppeal. It has concluded
that the applicstion should be dismissed with costs as it bears no prospects of success,

Order:



- ]5';'1

16. Jul. 2010 12:49 No. 1107 P 2/2

(1) The application for leave to appeal is dismissed with costs.

REGISTRAR OF THE CONS TITUTIONAT COURT]

PR'VATE BAQ X1
CONST‘TUT‘QN MiLL

10 -p7- 1
BRAAMFONTEN 2017

Ms ER
SE] GISTRAR

TO: WERTHEIM BECKER INC.
Applicants’ Attorneys

1st Floor

Oxford Manor

196 Oxford Road

Illove

JOHANNESBURG

Tel: (011) 268 1130

Fax: (011) 268 1140

Ref: A Kika /51134586

AND TO: DENEYS REITZ ATTORNEYS
Respondent’s Attorneys

82 Maude Street

Sandown

JOHANNESBURG

Tel: (011) 6858860

Fax: (011) 5355204

Ref: Mr A. Moosajee/STD10096

AND TO: MINISTER FOR FINANCE
c/o: STATE ATTORNEY

10" Floor

North State Building

95 Market Street

Caor Kruis Street

JOHANNESBURG

Tel: (011) 330 7652

Fax: (011) 3377182
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First National Bank

FNB Bankcity
Johannesburg
South Africa
2000

6 April 2016

Dear Mr Celliers,

We acknowledge your letter, received by us ori Friday 1% April terminating our
banking relationship with you.

We kindly request that yod provide us with a full explanation for the termination of
the accounts that we hold with you.

We would be grateful if we could receive this within the next two working days.
Kind regards,

Nazeem Howa, CEO, Oakbay Investments

89 Gazelle Avenue, Caorporate Park South, Old Pretoria Main Road, Midrand Johannesburg, South Africa
Postal Address : Private Bag X 180, Halfway House, 1685, Johannesburg, South Africa
Tel.. 427115421000 Fax: +27 11 542 1100 www.oakbay.co.za
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NORTON ROSE FULBRIGHT

Norton Rose Fulbright South Africa In¢

15 Alice Lane . l 3
Sandton 2196 ] 5
South Africa

Tel +27 11 685 8500

. " Fax +27 11 301 320
By Email: nazeemh@tnamedia.co.za e 0

: Direct fax +27 11 301 3309

sjd@sahara.co.za PO Box 784903 Sandton 2146
Docex 215 Johannesburg
nortonrosefulbright.com

Direct line
+27 11 685 8860

13 April 2016

Strictly Private and confidential

Mr Nazeem Howa and Mr Stephen Nel

Email
aslam.moosajee@noronrosefulbright.com
Your reference Our reference
Nazeem Howa FNB13954 / Mr A Moosajee
Dear Mr Howa and Mr Nel
Our client: First National Bank (FNB)
1 We have been advised by our client that you have requested a meeting with FNB.
2 In view of the decision already made by our client, which our client reconfirmed following your

request for a meeting, our client instructs us that no point would be served in convening a meeting
for the purposes of discussing the “closure of accounts®.

3 Our client took a careful and considered decision to close the bank accounts of various entities due
to the associated reputational and business risks.

4 Our client was entitled to exercise its rights fo give reasonable notice of the closure of the relevant
bank accounts.

5. We reiterate that if you need to communicate with FNB in relation fo elther the closure of the
accounts or any operational issues relating to the accounts, please direct all such correspondence
directly to the writer.

Yours faithfully

Aslam Moosajee
Director

Norion Rose Fulbright South Africa Inc
This Is an electronic submission and s therefore unsigned
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van deléz Merwe

Associates Incorporated

Attorneys ® Notaries ® Conveyancers ® Prokureurs » Notarisse » Aktevervaardigers

irector / Direlteur:
Gert van der Merwe (BLC, LLB)

oo .

Tianie Loots (LLB
Assisted by / Bypestaen deur:
Ttze van der Merwe (LLB)
Iize Mattheus (B.Com, LLB,
LLM)

Consultant
*Nico Hager (B Juris LLB)

Reg No: 2006/015908/21 .

VATBTW No: 4630239152
Pretoria

62 Rigel Avenue, Wat:ﬂdoot.‘
Ridge, Pretoria

Postal Address / Posadres:

Posbus / PO, Box 27756

Sunnyside

0132

Tel: 087 654 0209

Fax/Faks: 012 343 5435

Email/Epos:

legal2@vdmass co.za
*San

Tel: 011 5422000
Fax/Faks: 086 603 4356

Our Ref: MR GT VD MERWEI/st/078
Your Ref: MR ASLAM MOOSAJEE
24-10-2016

Norton Rose Fulbright South Africa Incorporated

Aslam.moosaiee_@nortonrosefulbright.com
JoceIyn.evans@nortonrosefulbright.com

Dear SirMadam,

OAKBAY INVESTMENTS (PTY) LTD AND TWENTY OTHERS /
MINISTER OF FINANCE -
CASE NUMBER: 80978/2016

We refer to the abovementioned matter and in particular your notice
served on behalf of the Sixteenth Respondent, First National Bank.

You are obviously aware of the fact that our clients have always
maintained the view that your client acted in bad faith in not only by
closing our clients’ accounts but also refusing to fumish proper
reasons for doing so.

We have, recently, been fumished with the application in question
from which it seems as if certain transactions were reported in terms
of the provisions of the Financial Intelligence Centre Act, No. 38 of
2001. '

We are in the process of collating the bundle of documents which} we
intend to use in drafting our clients’ opposing affidavit. Your client, our
clients' erstwhile banker, has information pertaining to the
transactions referred to in Annexure "P2" of the founding papers to




the application (we must assume this since it has not been disclosed to us) and your

client must have considered certain facts when your client decided to terminate its
relationship with our clients.

It was widely reported in the media that our clients were frustrated with the refusal of the
banks to furnish reasons for the closure of bank accounts and from the annexures to the
application it is evident that our clients maintained the view that the banks closed their
accounts as a result of political agendas and ulterior motives.

In correspondence the Applicant (the Minister of Finance) indicated that he was
concemned that these allegations of impropriety would harm a stable bankmg sector in

South Africa. In this regard we take the liberty of quoting the following from paragraph

24 of the affidavit deposed to by Minister Gordhan:

“If the banks have acted lawfully and within the parameters of their statutory duty these
should evidence the bases on which each reporting bank has concluded that the dealing
in question could directly or indirectly make that bank a party to or accessory to
contraventions of law. Conversely, the full reports, if disclosed pursuant to FICA, would
confirm Whether there is any substance fo the serious contentions advanced by Oakba y
that the banks have acted improperly in closing the accounts”. (sic)

We direct this formal letter to you requesting you to fumish us with éopies of any and
all information including any possible suspicious or unusual transactions,
correspondence and/or reasons causing your client (First Nati'onal Bank) fo close
our clients’ accounts and to refuse to conduct any further business with our
clients, its associated entities or its shareholders.

May we kindly request you to fumish us with copies of any and all such documents
and/or access to any such information within the next 5(Five) days since we are in the
process of drafting our clients’ opposing papers and, if possible, would like to include
any information held by our clients’ erstwhile bankers.

We obviously tender the reasonable costs for funishing us with the aforesaid copies
and/or access to information held by your client in this regard. If we do not receive any

—
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formal response or feedback we will assume that your client does not have any such
information or documentation at its disposal.

All our clients’ rights remain strictly reserved.
Kind regards.

Gert van der Me
VAN DER ME & ASSOCIATES
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31 October 2016 Norton Rose Fulbright Seuth Africa Inc
15 Alice Lane
Sandton 2196
South Africa

) . Tel +27 11 685 8500
By Email: simone@vdmass.co.za Fax +27 11 301 3200

legal2@vdmass.co.2a Direct fax +27 11 301 3300
PO Box 784903 Sandton 2146
Docex 215 Johannesburg
nortonrosefulbright.com

Direct fine
+27 11 685 8860

Van der Merwe & Associates

Emall
aslam.moosajee@norionrosefulbright.com

Your reference Our reference
MR GT VD MERWE/stfO78 FNB13954/Mr Moosajee

Dear Sirs

Minister of Finance / Oakbay Investments (Pty) Ltd and twenty others

1 We refer to your letter dated 24 October 2016.

2 Our client was contractually entitled to terminate its relationship with your clients on reasonable
notice.

3 The motive for our client exercising its contractual rights is irrelevant.

4 Despite this, our client had in a letter dated 13 April 2016 to the then senior officials of your clients,

advised your clients that our client took the decision to close the bank accounts due to the
associated reputational and business risks.

5 It is therefore not correct for your clients to suggest that our client did not provide your clients with
any reasons for the closure of the bank accounts.

6 Your clients’ request for information that may have been furnished by our client to the Financial
Intelligence Centre is misdirected. The Financial Intelligence Centre Act does not allow our client to
release information to you or your clients. In any event, such infarmation is not relevant to the issue
to be determined in the appilication, namely whether the Minister is empowered by law or obliged to
intervene In the relationship between the banks and your clients, regarding the closure of the bank
accounts that were held by your clients with the banks.

7 Our faifure to deal with the reméining contentions contained in your letter should not be construed as
an admission of the correctness thereof and our client's rights to deal with them, if it becomes
necessary in the future, are reserved.

Yours faithfully

Aslam Mooszjee

Director

Norton Rose Fulbright South Africa Inc

This Is an electronic transmission and Is therefore unsigned
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IN THE HIGH COURT OF SOUTH AFRICA
{(GAUTENG DIVISION, PRETORIA)

In the matter between:

MINISTER OF FINANCE

and

OAKBAY INVESTMENTS (PTY) LTD

OAKBAY RESOURCES AND ENERGY LTD

SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES (PTY)}LTD

JIC MINING SERVICES (PTY) LTD

BLACKEDGE EXPLORATION (PTY) LTD

TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD

Applicant

1% Respondent

2™ Respondent

3" Respondent

4% Respondent

5% Respondent

6" Respondent

7t Respondent

8" Respondent

ot Respondent

CASE NO: 80978/2016
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VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE HUNDRED AND EIGHTY (PTY)
LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD (INCORPORATED IN INDIA)

SAHARA COMPUTERS (PTY) LTD

ABSA BANK LTD

FIRST NATIONAL BANK LTD

THE STANDARD BANK OF SOUTH AFRICA LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL INTELLIGENCE CENTRE

10" Respondent

11" Respondent

12% Respondent

13" Respondent

14 Respondent

15" Respondent

16t Respondent

17* Respondent

18" Respondent

1g® Respondent

20" Respondent

21% Respondent

FILING SHEET

THE FOLLOWING IS PRESENTED FOR SERVICE AND FILING:
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» The Explanatory Supporting Affidavit of Standard Bank.

w

DATED AT SANDTON on this the \B day of December 2016.

TO: THE REGISTRAR OF THE
ABOVE HONOURABLE COURT
PRETORIA

AND TO:

STATE ATTORNEY
Applicant's Attorneys
SALU Building

255 Francis Baard Street
Pretoria

Tel: 012 309 1575

Fax: 012 309 1649

E-mail: TNhalnzi@justice.gov.za
Ref: 2427/16/232. Ms T Nhlanzi

g

—

BOWMAN GILFILLAN INC

17 Respondent’s Attomeys

165 West Street

Sandton

2146

Tel: 011-668-8000

Fax: 011-669-9001

Email: clement mkiva@bowmanslaw.com/
alan.keep@bowmansiaw.com

Ref: C Mkiva/ 6164672

c/o BOSHOFF ATTORNEYS

Ground Floor, Hazelwood Gate Office Park
14 Oakiree Avenue

Cnr Oaktree AVENUE & Dely Road
Hazetwood, Pretoria

Tel: 012-424-7500

Fax 086-228-6805

Ref: Natasha Nortje / NN1564

u/ \1 phb. X1

B
. \

"*5 sie 3 \
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AND TO:

VAN DER MERWE AND ASSOCIATES

Attomeys for the 1%, 27, 3™, 4%, g™h 7™ 10", 11, 12" and 14" Respondents
62 Rigel Ave North

Watsrkloof, Pretoria

Tel: 012 343 5432

E-mail: simone@dvmass.co.za

Ref: Mr GT VD Merwe/st/078

AND TO:

EDWARD NATHAN SONNENBERGS
15" Respondent’s attorneys

150 West Street

Sandton

Tel: 011 269 7600

Fax: 011 269 7898

E-mail: dlambert@ensafrica.com

Ref: M Katz/D Lambert/0416898

c/o GERHARD BOTHA & PARTNERS
First Floor, Erasmus Forum Building B
Cnr Rigel Avenue and Stokkiesdraai
Erasmusrand

Pretoria

Tel 012 347 0480

Fax: 012 347 6839

E-mail: brendon@bothapariners.co.za
Ref: Mr B Swart / Mr H Botha

AND TO:

NORTON ROSE FULBRIGHT SOUTH AFRICA INC.
16" Respondent’s attorneys

34 Fredman Drive, Sandton

Tel: 011 685 8860

E-mail: aslam.moosalee@nortonrosefilbright com / Jocelyn.evans@nortonrosefulbright.com
Ref: Mr Moosajee/FNB13854

c/o MOTHLE JOOMA SABDIA INC.

Ground Floor, Duncan Manor

Cnr Jan Shoba and Brooks Street

Brooklyn

Tel; 012 362 3137

E-mail; EbrahimJ@mis-inc.co.za
Ref: Mr Jooma/NOR1.0152



1522

AND TO:

BAKER & MCKENZIE

18" Respondent’s Attomeys

Tel: (011) 911 4300

Email: Gerhard.Rudolph@bakermckenzie.com / Widaad.Ebrahim@bakermckenzie.com
Callum.OConnor@bakermckenzie.com
Ref: G Rudolph/CO

c/o ADAMS & ADAMS

Adams & Adams Place

Lynnwood Bridge

4 Daventry Street

Lynnwood Manor

Pretoria

Tel: (012) 432 6000

Ref: Adele Jordaan

AND TO:

WERKSMANS

19% and 20" Respondents’ Attormeys
155 5t Street

Sandton

Tel:.011 535 8000

Fax; 011 535 8600

Email: cmoraitis@werksmans.com / CManaka@werksmans.com
Ref: SOUT 3267.63

c/o MABUELA INCORPORATED
Charter House

179 Bosman Street

Pretoria Central

Tel; 012 325 3966

Email: mabuela@tiscali.co.za

AND TO:

MACROBERT ATTORNEYS

21 Respondent's Attorneys

MacRobert Building

Cnr Jan Shaba & Justice Mahomed Streets
Tel: 012 425 3436

Email: ghay@macrobert.co.za
Ref: G K Hay



IN THE HIGH COURT OF SOUTH AFRICA
AUTENG S PRETORIA

In the matter between:

.MH'NIS'II'_ER OF FINANCE
and

QAKBAY INVESTMENTS (PTY) LTD

OAKBAY RESOURCES AND ENERGY LTD

SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES (PTY) LTD
JIC MINING SERVICES (PTY) LTD

BLACKEDGE EXPLORATION (PTY) LTD

TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD

CASE NO: 80978/2016

Applicant

1* Respondent
2™ Respondent
3" Respondent
4" Respondent
5" Respondent
6"‘_Resp_ond_en_t
7™ Respondent
8" Respondent

9" Respondent
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VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE HUNDRED AND EIGHTY (PTY)
LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS_I(I_NDIA) LTD (INCORPORATED IN INDIA)
SAHARA COMPUTERS (PTY) LTD

ABSA BANK LTD

FIRST NATIONAL BANK LTD

THE STANDARD BANK OF SOUTH AFRICA LIMITED
NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN RESERVE BANK
REGISTRAR OF BANKS

DIRECTOR OF THE FINANCIAL INTELLIGENCE CENTRE

10" Respondent

11" Respondent

12™ Respondent
13" Respondent
14™ Respondent
154 Respondent
16™ Respondent
17" Respondent
18" Respondent
19™ Respondent
20™ Respondent

21" Respondent

EXPLANATORY SUPPORTING AFFIDAVIT OF STANDARD BANK

1, the undersigned,

K
vz
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fan Hamish Scott Sinton

Do hereby state under oath that;

T4

1.2,

1.3,

| am the Group General Counsel of The Standard Bank of South Africa Limited

(*Standard Bank"). Standard Bank is joined as the 17" respondent in these

proceedings. | am duly authorised to depose fo this affidavit on behaif of

'Standarg'l Bank. It hes authorized me to do so in support of the refief sought by

the Minister of Finance (“the Applicant”), and also in support of the additional

relief set out in the notice of motion annexed hereto as *SB1*

The facts described herein fall within my personal knowledge, unless | state
otherwise or the context of what | say makes it clear that they do not. | confirm
that the facts set out herein are, to the best of my knowledge and belief, true and
correct. Where relevant | refer ta the confirmatory affidavit of the Chief Executive
Officer of Standard Bank, Mr Sim Tshabalala, who has personal knowledge of
certain of the facts to which | shall refer. Mr. Tshabalala also confirms that
Standard Bank seeks the extended relief that is set out In annexure *SB1". Mr

Tshabalala's confirmatory affidavit is annexed hereto marked "SB2"

Standard Bank has taken legal advice from its legal representatives in respect of
the issues which arise in this application. It has been advised that it is desirable

and convenient for it not only to support the relief sought by the Applicant but also

1525
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to seek the extended relief of its own in the terms set out in annexure “SB1". |
explain below the circumstances which justify that relief and the contentions upon

which Standard Bank relies for thaf relief.

1.4. Insofar as make submissions on legal matters : do so on the advice of Standard
Bank's legal representatives obtained in the course of consultations and

preparation of this affidavit which advice | accept as correct.
Basis of Standard Bank's relief in annexure “SB1"

2, Until 6 June 2016 Standard Bank and the 1* respondent (*Oakbay”), as well as several
entities associated with it and the Gupta family, had a banker-customer relationship.
Apart from Oakbay, the 3%, 8%, 7%,10", 11", 12 and 14" respondents and other entities
which are not cited in this application had banker-customer relationships with Standard
Bank (in this affidavit | will refer o these entities as entities that are associated with
Oakbay). Standard Bank terminated thoss relationships in circumstances which : shall

explain more fully below.

3 Arising from a notice given by Standard Bank on or about 6 Aprll 2016 to Oakbay and its
associated entities of Standard Bank's Intention to terminate all banker-customer
relationships with sffect from 6 June 2016', Standard Bank became the subject of a
wholesale public campaign, through paid advertisements in the media and pressure from
several political parties {including the African National Congress ("FANC") and the South

African Communist Party (the SACP?)), trade unions (more particularly the Congress of

' In teapect of the 109 Respondent, Standard Bank sent & letter of isrmination on 29 July 201€ and the banker-customer relationshi with Standard Bank
terminzted on 20 Octaber 2048, v

-4.
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3.1.

3.2.

South African Trade Unlons (*COSATU") that referred the account closures to ths
National Economic Development and Labour Council ("Nedlac”), and some members of
the Cabinet of the Republic_ of South Africa (the “Republic®), to reconsider and reverse its

decision, and re-instate the relationships.

The public campaign and political pressure brought to bear upon Standard Bank
to review and raverse its declsion, as more fully described later in this affidavit,
was orchestrated by Oakbay and its assoclated entities which relied on thelr
apparent political connections and infiuence in Government to mount them. As
part of such campaigns Standard Bank's senior executives were requested to
attend a meeting witr; some members of the_ National EX?(_:UﬁVS Committee of the
ANC and a meeﬁng with a committee of Cabinet purportedly led by the Minister
of Mineral Resources, Mr Mosebenzi Zwane, to account to them for Standard
Bank's decision. While | am aware that it is unclear whether the committee is a
task team or an inter-ministerial cornmittee of Cabinet, | refer to this committee of
Ca;binet simply as (‘the Committee”). Later in this affidavit | record how, In those
meetings, Standard Bank declined to discuss the affairs of any customers,
including those of Oakbay and its associated entities; the point here made is that
in Standard Bank’s view the purposg of each request for a meeting was to
pressure Standard Bank info retalning banking relationships with Oakbay and its

assoclated entities.

The pressure brought to bear on Standard Bank, in the context described above
and at the instance of Oakbay and its associated entities, is unprecedented, and
to the best of my knowledge has not been experienced by it or any of the other

members of the Standard Bank group, in connection with or arising from a
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decision to terminate a banker-customer relationship, with any other of its
erstwhile customers. Included in that pressure has been a request by Minister
Zwane, or attributed to him, ostensibly on behalf of the Cablnet of the Republic,
that the decislon of Standard Bank and other banks. o terminate their relationship
with Oakbay and its associated entities be investigated and rgéorted on by a
judicial commission of inquiry. It also led to Ministerial threats to review the
prevailing banking regulatory and supervisory legal framework. Whilst the Office
of the Presidency, at the time, distanced itself from the pu_blic staterments and
threats made by Minlster Zwane on behalf of the Cabinet, it has not positively
repudiated the threat to establish a judiclal commission of inquiry or to review the
plrevaili.ng banking regulatory and supervisory legal framework, on the ground
only of the termination by the banke of their relationships with Oakbay and its

associated entities.

In fact as recently as 23 November 2016, in the context of questions being posed
fo the President by Members of Parliament with regards to the intervention of
Government in respect of the termination of banking relationships with Oakbay
and its assoclated entities, the President stated, when asked by, amongst others,
a Member of Parliament, Mr. Bantu Holomisa, about the status of the
recommendation of a judiclal commissicn of inquiry as referred to him by Minister
Zwane allegedly at the request of the Cabinet, that such intervention is still under

consideration by the President.

Frem the facts and circumstances explained in this affidavit, Standard Bank reasonably
apprehends that the above threats could be carrled cut as the President has gone as far

as to acknowledge in Parliament that they are under consideration. Because of the advice

-6-



6.1.

6.2.

that there is no legal basis for thess threats, and because of the advice that there is no
lawful basis for public functionaries, whether they be members of the Committee or other
individual Ministers or the Executive cohectlvely, to utilize their public office and influence
to untervene in Standard Bank'e erstwhnle banker—customer re!ationshlps at the mstance of
Oakbay and its assocnated entmes Standard Bank has been advised to not only support
the relief sought by the Applicant but also to seek the additional relief set out in annexure

"SB1" hereto.

To avoid possible contentions of non-joinder, Standard Bank's attorneys have been asked
to ensure that a copy of this affidavit Is m_ac{e__ available to the President, as the head of the
National Executive and Cabinet, so that he or any other member of the National Executive
authorised by him may participate in these proceedings, should he elect or be advised to

do so.

In this affidavit I,

describe International standards and best practices, and domestic obligations,
which have a bearing on the banker-customer relationship as are applicable to

local banks, Including Standard Bank;

then describe the adverse consequence to which Standard Bank and other off-
shore banks associated with It, as subsidiaries of Standard Bank Group Limited
("SBG"), are likely to suffer in the event of their failure to comply with international
and domestic regulatory obligations and standards on banker-customer
relationships and/or in the event of any such compliance belng overturned

pursuant to interventions of the type that the Applicant Is resisting by means of
-7
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6.3,

6.4.

6.5.

6.6.

6.7

this application and that Standard Bank has been subjected to as more fully

described hereafter;

thereatter, describe the real and potential adverse implications for South Africa's
economy and financial system if local banks including Standard Bank are
prevented from adhering to and complying with their intemational and domestic

obligations on banker-customer relationships;

proceed to explain the process and considerations which gave rise to the
decision by Standard Bank to give notice of its intention to terminate its banker-
customer relationships with Oakbay and its associated entities, and thereafter

_impiement that decision;

.explain the basis of Standard Bank's apprehension that threats made to i, based

upon an unjustified assertion that its compliance with domestic and international
legal obligations was unlawful, could be implemented, in the absence of any
unconditional, express and positive public repudiation of those threats by Minister

Zwane and the Presidency;

respond to the averments made by the Applicant in his founding affidavit, to the

extent that it is necessary to do so;

finally, conclude with motivating the appropriate order sought by Standard Bank.

International regulatory obligations

%
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7 Standard Bank is required, by law, to comply with several intemational and domestic
obligations in the conduct of its banking business. In this section of the affidavit, the
nature and extent of these ob_ligatiqns, with reference to international legal instruments
which are applicable to barks operating in the Republic, gn_d legislation promulgated by
Parliament, are set out. This is done in order to show that the Committee’s inter;ventions
on behalf of Oakbay and its associated entities, followed by Minister Zwane's threats,
which were stated to be on behalf of Cabinet, to both procure the establishment of a
judicial commission of inquiry into Standard Bank's compliance with those gbli_gations and
to have Government review the pré\_/ailing legal framework governing that _cqmﬁllance, are

unfounded and have no basis in law and fact.
The BASEL Rules

8. The South African Reserve Bank Is a member of the Bank for International Settlements
("‘BI_S"). BIS has its headquarters in Basel, Switzerland and has 60 member cenfral banks
whjch are representative of various countrles from around the world. BIS was created
pursuant to an International treaty (the Hague Agreement of 1930). The mission of BIS is
to serve central banks in their pursuit of Mmohetary and financial stability, which is a
precondition for sustalned economic growth and prosperity. Its rules and
recommendations are of application In the domestic sefting and regulate the conduct of

banks, inclu__dlng Standard Bank.

9. The BIS created the Basel Committee on Banking Supervision (“the Basel Committee”),
as a forum of representatives from the member central banks. its purpose s to facilitate
regular cooperation on banking supervisory matters. South Africa is represented on the

Basel Committee by officials of the South African Reserve Bank. The Basel Committee

5



10.

11.

12.

meets regularly to agres on risk management rules that affect all banks worldwide. The
rules of the Basel Committee and other committees of the BIS are commonly referred to

as the Basel Rules.

In January 2014 the Basel Committee issued its guidelines on *“Sound management of
risks related to money laundering and financing of terrorism”. The stated purpose of the
guidelines is to describe how _!.:anks should ing:lpde money laundering ("ML") and financing
of terrorism (“FT7) risks within their overall risk management. The purposes of sound
ML/FT risk management are two-fold. First, they are Intended to protect the reputation of
banks and national banking systems by pr_ev_enti_ng and deterring the use of banks _to
launder illicit proceeds or to raise or to move funds in support of terrorism. The second is
to preserve the integrity of the international financial system and the work of governments

in addressing corruption and in combating the financing of terrorism.

A central feature in the implementation of the guidelines is on-going surveillance or
monitoring of customers' activities through thelr bank accounts. This is considered fo be
essential because banks can effectively manage thelr risks only if they have an
understanding of the normal and reasonable banking activity of their customers to enable
them to identify attempted and unusual transactions which fall outside the regular patterns

of banking activity.

Banks are required to have systems In place thet detect “unusual or suspicious
transactions™. In this regard, banks are required to consider their customers’ risk profile,
which is developed as a resuit of the collation of the information pertaining to their

<customers, which includes information obtained from external sources,

- 10-
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13. The mentioned guidelines deal with the reporting of suspicious transactions and asset

freezing. Paragraph 56 provides that -

-*Ongoing monitoring and review of accounts and transactions will enable banks
to identify suspicious .aclivity, eliminate false positives and report promptly
genuine susplcious transactions. The process of identifying, investigating and
feporting suspiclous transactions to the Financial inteligence Unit should be
c/eaﬂ)'/ spéciﬂe_d In the bank's policies and procedures and communicated fo afl

personnel through regular training”.

14. Paragraph 58 of the mentioned guldelines provides that once a suspicion has been ralsed
in relation to an account or relationship, in addition to reporting th_at,su,spiciou§ activity a
bank should.ensure that appropriate action is taken to adequately mitigate the risk of the
bank being used for criminal activities. This may include a review of either the risk
classification of the customer or account or of the ertire relationship itself, Appropriate
action may necessitate escalation to the appropriate level of decision-making to determine
how to handle the relationship, taking into account relevant factors. Due to the length of
the guidelines, only the relevant extracts of the guidefines are attached hereto marked

*SB32,

15. The statement issued by the Basel Committee in December 1888, in the document titled
*Prevention of Criminal Use of the Banking System for the Purpose of Money Laundering
is also relevant to banks' discharge of their international obligations. A copy of that

document is annexed hereto and marked “SB4”, It notes the following:

?Fora full 'copy of the guidelines, please visit the following link: hﬂp:ll\ww.bls.org/bcbalpublld:isa.pdf. Please note that a full copy of the

guldelines will be made available to tha Court & the hearing of the application.

-1




16.

17.

‘Public confidence in banks, and hence thsir stability, can be undermined by
adverse publicity as a result of inadvertent association by banks with criminals,
In addition banks may lay themselves open to_direct losses from fraud, either
through negligence in screening undesirable customers or where the integrity of

their own office has been undermined through association with criminals.”

For this reason, the Basel Committes set out a general statement that explains measures
that must be taken to screen cu_stomers_and to monitor ban__king accounts. These
principles include customer identification, In terms of which banks are required to ensure
that the financial system Is not used as a channel for criminal funds. As a result, banks
are urged to take reasonable efforts to determine the true identity of all customers that
require the services of banks. The ownership of all accounts must be Identified.
Furthermore, banks are required to ensure compliance with all applicable laws. Banks
must ensure that they do not offer services or provide active assistance *in transactions
which they have good reason to Suppose are associated with money laundering

activities”.

The above International regulatory guidelines and best practices apply to Standard Bank,
and other local banks in equal measure. A fallure to comply with them will attract adverse

legal and reputational consequences which | describe elsewhere in this affidavit.

Domestic regulatory obligations

18.

Standard Bank is a registered bank in accordance with the relevant provisions of the
Banks Act, 94 of 1890, as amended (“the Banks Act”). In terms of section 35 of the Banks

Act, Standard Bank is obliged to conduct its banking business pursuant to a licence
: -12.

-
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18

20.

21.

22

Issued by the Registrar of Banks and renewed annually.

In acoordance with the provisions of sectipn_GQB of the Banks Act, Standard Bank is
required to establish and maintain an adequate an.d'effe__ctive process of corporate
governance to ensure that it, amongst others, complies with all laws and regulations
applicab!e to it. Pursuapt to the regula__ﬁorlis. published in terms of the Banks Act in
Government Notice R.1029, Government Gazette 35850 of 12 December 2012, a
registered bank such as Standard Bank Is required, by law, to establish and maintain

policles and procedures that facilitate the reporting of suspicious customers and

‘suspicious transactions,

The primary legislation that gives effect to local banks' compliance with international
standards, like the Basel Rules, and their obligation to report suspicious customers and
suspicious transactions is the Financial Intelligence Centre Act 38 of 2001 ("the FIC Act*
or “the FICA"). It was developed on the recommendations of, and having regard to the
framework developed by, the BIS (Including its Basel Committee) and the Financial Action
Task Force (“FATF"). The stated purpose of the FIC Act is to combat money laundering

activities, financial terrorism and related activities.

Section 3 of the FICA sets its principal objective as being “to assfst in the identification of
the procesds of unlawful activities and the combating of money laundering &activities and

the financing of terrorist and releted activities"

Section 29 of the FICA provides for the obligatory reporting of suspicious and unusual
transactions ("a Report’). The provisions of section 29(1 ) of the FICA impose an obligation

on a bank and its employees, in circumstances where they are party to or facilitate certain
13.

S
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23

23.1.

23.2.

2321,

2322

23.2.3.

23.2.4.

1536

transactions or activities and know or ought reasonably to have known that it or they may
receive the proceeds of unlawful activity, to report such transactions to the Financial

intelligence Centre (“the Centre" or “the FIG).

in terms of section 29(1) of the FICA, transactions or activities that Standard Bank and its

employees are obliged to report have the following attributes:

the bank has recslved or is about to receive proceeds of unlawful activities or
property which is connectsd to an offence re_latin_g to the finanging of terrorist or

related activities;
a transaction or series of transactions to which it is a party,

facilitated or is likely to facilitate the transfer of proceeds of unlawiul
activities or property which is connected to an offence relating to the

financing of terrorist and related ac_:tivjfies;
has no apparent business or lawful purpose;

Is conducted for the purpose of avoiding giving rise to a reporting duty

under the_ FICA;

may be relevant to the investigation of an evasion or attempted

evasion of a duty to pay any tax, duty or levy imposed by legislation

14




23.2.5.

23.2.6.

24,

25.

administered by the Commissioner for the South African Revenue

Service;

relates to an offence relating to the financing of terrorist and related

activities; or

it has been used or is about to be used in any way for money
laundering purpeses or to faciltate the commission of an offence

relating to the financing of terrorist and related activities.

Whilst a bank is obliged, under pain of criminal prosecution should it breach this obligation
in terms of section 52 of the FIC Act quoted below, to make a Report to the Centre in
respect of the above types of transactions, section 29(3) of the FIC Act expressly prohibits
a person who makes or is obliged to make a Report in terms of section 29(1) of the FIC
Act from disclosing the making of a Report or the contents thereof to any other person,
including a person who Is the subject of a Report. It follows therefore that Standard Bank
does not have the liberty to voluntarlly disclose the fact that it made or did not make a

Report about or concerning Oakbay and its agsociated entities.

Attention has been drawn to the provisions of section 29(3) of the FIC Act because any
unauthorized disclosure by Standard Bank or any of its officials would constitute a
contravention of section 29(3) of the FIC Act and be an offence, in terms of section 53 of
the FIC Act, that could attract a sentehes of Imprisonment of up to 15 years, or a fine of up

to R100 million, in terms of section 68 of the FIC Act.



28,

27

28.

Additionally section 52 of the FIC Act reads as follows:

52 Failure fo report susplicious or unusual transactions

(1) Any person who fails, within the prescribed period, to report lo the Cenire the
prescribed information in respea't of a suspiclous or unusual transaction or series
of transactions or enquiry in a_cco_rd_anc_e with section 29 ( 1) or {2), is gullty of an
offence. '

(2) Any person referred to in section 29 (1) or {2) who reasonably ought to have
known or suspected that any of the facts referred to in section 29 (1) (a), (b) or (¢}
or section 29 (2) exists, and who negligently fails to report the prescribed
Information in respect of a suspicious or unusual transaction or series of
transactions or enquiry, is guilly of an oﬁ‘_énoe."

Section 68 of the FIC Act provides for a criminal penalty for non-compliance with the said
section 52 of up to 15 years imprisonment or a fine of up to R100 million.

It is submitted that logic dictates that, faced with the risk of criminal prosecution should it
or they merely "negligent{y fail” to report a transaction that it or they “reasonably ought to
have known or suspected’ is suspicious or unusual, a bank's and its employees' best
avoidance of this risk is to terminate dealings with customers who engage or are likely to
engage in transactions that are unusual or suspiclous. As pointed out above, if and to the
extent that a bank terminates a customer relationship for this reason, it would be
prohibited by law from disclosing that fact to any person including the applicable
customer. Disclosing that fact would itself expose Standard Bank and its employees to the

risk of criminal prosecutlon.

Section 39 of the FIC Act provides that a certificate issued by an official of the Centre that
Information specified in the cerificate was reporied or sent to the Centre in terms of

section 28, 29, 30(2) or 31 of the FIC Act Is, subject to section 38(3) of the FIC Act, on its

-8
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29.

30.

31.

mere production in a matter before a court, admissible as evidence of any fact contained
in it of which direct oral evidence would be admissible. It is assumed that the information
disclosed to the Applicant In annexure *P2" of the founding affidavit was collected by the
Centre in terms of the FIC Act and conveyed to him in terms of section 39 thereof,

Annexure “P1" of the founding affidavit states that this is the case.

In March 2008 the Centre issued a Guidance Note, known as “Guidance Note 4 on

Suspicious Transaction Reporting” (‘the Guidance Note®). it was published in the
Government Gazette under Gazette number 30873 dated 14 March 2008. It explains inter
alia the practical impleme,n;atlon of the obligations sourced in the FICA with regard to the
reporting of suspicious transactions and provides guidance on the nature of "suspicion” as

referred to in section 29 of the FICA.

In its opening section, the Guidance Note states that it is imperative that banks that come
into contact with financial transactions that are potentially linked to money laundering or
terrorist financing must report those transactions to the Centre. The reporting of
suspicious and unusual transactions Is regarded as an essential element of the ant-

money Ia_und_erlng program for every country.

Part 3 of the Guidance Note explalns the citcumstanices that trigger the obligation to
report. It makes it clear that the obligation applies where there is actual knowledge as well
as In circumstances where a mere suspicion exists. While the FIC Act does not define
what constitutes a suspicion, the Guidance Note states that the “ordinary meaning of this
term includes [the] state of mind of someone who has an impression of the existence or
presence of something or who believes something without adequate proof. or the notion of

a feeling that something is possible or probable.” This implies an absence of proof that a

17 -
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32.

33,

33.2.

33.8.

fact exists...the starting point fo considering whether circumstances give rise to a
suspicion would be when those circumstances raise questions or give rise to discomfort,

apprehension or mistrust.”

The Guidance Note further explains that although the notion of a suspicion Is subjective,
the FIC Act introduces an objective element by introducing the phrase “ought reasonably
lo have known or suspected” in section 28(1) of the FIC Act. Paragraph 3.8 of the
éuidanqe Note states that, “fa] particular category of transactions that are reportable

under section 29(1) of the FIC Act Is transactions which a person knows or suspects to

have no apparent business or lawful purpose. This refers to situations where customers

enter into transactions that appear unusual in a business context or where it is not clear
that purpose of the fransaction(s) is lawful. In order to identify situations where customers
wish to engage in these unusual transactions a person would have to have some
background information as to the purpose of a transaction and evaluate this against
several factors such as the size and complexity of the transaction as well as the person's

knowledge of the customer's business, financial history, background and behavior.”

Part 4 of the Guidance Note sets out examples of indicators of suspicious and unusual

transactions, which include the foliowing:

Deposits of funds with a request for thelr inmediate transfer elsewhere;

Unwarranted and unexplained International transfers;

The payment of commissions or fees that appear excessive in relation to those
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33.4.

33.5.

33.8.

33.7.

338.

33.6.

33.10.

33.11

34,

- 1541

normally payabig;

Lack of concern about high commissions, fees, penalties, etc. incurred as a result

of a particular type of transaction or particular method of transacting;
Transactions that do not appear to be In keeping with normal industry practices;
Purchase of commodities at prices significantly above or below market prices;

Unnecessarily complex transactions;

Unwarranted involvement of structures such as trusts and corporate véhicl_es in

transactions;

A transaction seems to be unususlly large or otherwise inconsistent with the

customer’s financlal standing or usual pattern of activities;

Buying or selling securities with no apparent concern for making a profit or

avoiding a loss;

Unwarranted desire to Involve entitles In foreign Jurisdictions and transactions.

As can be seen from the above synopsis, the scope of a bank’s obligations and the ambit




35.

37

of the nature of the transactions that must be reported upon are wide. These obligations
are considered as necessary to achleve the overall objectives of the FIC Act, South
Africa’s compliance with international best practices and standards under the BIS's Basel
Rules and the FATF's recommendations. To the extent that Standard Bank would have
been required to submit any reports undar Section 29 to the FIG relative to Oakbay and its
associated entities, the submission would have been in respect of transactions described
in the Guidance Note. Due to the length of the Guidance Note, only relevant extracts of

the Guidance Note are annexed hereto marked “SB5,

Relevant legislation that, apart from the FIC Act, had a bearing upon Standard Bank's
decision to terminate bank_ing.relationships with Oakbay and its associated entities is the
Prevention of Organized Crime Act 121 of 1998, as amended ("POCA"). It prohibits, infer
alia, receipt or dealing in the proceeds of unlawful activities. POCA defines “unlawful

activities” in broad terms.

POCA makes it an offence for any person to deal with any property (including funds) that
he/she ought to suspect is the proceeds of unlawful activities. A person charged with such
an offence Is liable to a fine not exceeding R100 million or to imprisonment for a period

not exceeding 30 years.

Section 7A of POCA avails any persoh charged with receiving funds suspected to be the
proceeds of crime with the defence that the suspicion was reported under the FICA, Thus
a bank and its employees, faced with suspicious activity by a customer, are required by

law to either not deal with that customer or, if they choose to deal with the customer, bear

? For a full copy of the Guidanca Note, please vislt the following link za/docum anclal-intefigen
Quidance- nole—l_-_r{gsgldgug-tmnsaﬂon-rsngmgg_ Plaase note that a ful copy of tha Guidance Note will be made avallable to tha Court
at the hearing of the appfication,
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38.

40.

the risk of prosscution under the FICA and/or POCA should they fail to report sach
suspicious transaction that they ought to have detected. Again, the best method of
avoiding any such pr_osecuti_on is to not have: dealings with customers who have engaged
in or are Iikely' to engage in suspiclous or unusual transactions identified as such in

accordance with the Guidance Note.,

Further legislation which Is of relevance Is the Prevention and Combatting of Corrupt
Activities Act 12 of 2004 ("PRECCA"). It prohibits, inter alia, any participation in corrupt
activities. It also provides for compulsory reporting obligations relating to corrupt activities

that are independent of those regulated by the FIC Act.

‘Section 34(1) of PRECCA ob[i_gqs every person who holds a position of authority and who

ought to have knowledge or suspicion of the commission of certain offences to the value
of R100 000 or mare to report such offence to the Directorate for Priority Crime
Investigation under pain of ¢riminal prosecutlon for failing to do so. A report In terms of
section 29(1) of the FIC Act differs from a report under section 34 of PRECCA. PRECCA
exposes banks or their officials to criminal prosecution if they fail to detect and report

corrupt activity by customers, let alone themmselves have dealings with customers whom

-they ought to know or suspect are engaged In corrupt activity. Again, the best method of

averting any such prosecution is to not have dealings with customers who engage or are

likely to engage In corfupt activities.

I, together with Standard Bank's Chief Executive Officer, Mr Tshabalala, represented
Standard Bank in a mesting on 5 May 2016 (more fully described later in this affidavif)
with two of the three members of the Committee that was tasked to ook into the banks'

closing of Oakbay refated accounts. During the course of that mesting, | directed the
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42.

attention of those Ministers (Ministers Zwane and Oliphant) to the above international best
practices and standards and domestic regulatory obligati_c;ns of Standard Bank and
explained the rols that they play in Standard Bank's decision to close accounts. None of
the Ministers present at that meet_ing §uggeste_d that those obligations did not apply te
Standard Bank, or can be igﬁored by it with;:ut incurrin_g any regulatory or criminal penalty.

Mr Tshabalala confirms thess facts in his confirmatory affidavit.

Moreover, the Ministers did not question the validity of the applicable legislative
instruments and regutatory framework which establish the said regulatory obligations. Nor
did either of them indicate that it has_.b_ecome necessary to t_astablish 2 judicial commission
of inquiry to inquiré intq the closure by the papks of th,.e Oakbay accounts, ndtwithst,anding

the existence of these regulatory obligations.

Standard Bank has been advised, and respectﬁxlly submits, that compliance by it with its
regulatory obligations in terms of the above domestic and international standards and
practices, as well as its decision lo terminate its relationships with Oakbay and its
assaciated entities in compliance with those obligations, cannot constitute a _pen'nlssible
and justifiable basis to threaten the institution of a judicial commission of inquiry into such
compliance, or review the applicable and existing regulatory framework. To the extent that
these threats have besn made and repeated, Standard Bank has been advised that they
are unlawﬁil and invalid and, in this regard, Standard Bank prays for the relief set out in

annexure “SB1°.

Potential adverse consequences fo SBG, Including Standard Bank

43.

This section deals with the circumstances of Standard Bank, as a member and subsidiary
-22.

1544



44,

45,

of Standard Bank Group Limited (*SBG"), relating to the drastic consequences which
could flow should Standard Bank not comply, whether due to negligence on its part or
interventi_ons of the type being resisted by the Applicant, with the international standards

and its domestic regulatory obligations.

SBG is registered as a bank controlling company upde_r the Banks Act and its shares are
listed on the JSE Securities Exchange. SBG conducts banking under the Standard Bank
and Stanbic Bank brands through licenced and regulated subsidiaries, branches or
Tepresentative offices in twenty African countries, the United States of America, the United

Kingdom, Brazil, Dubal, Jersey, isle of Man, Hong Kong and China. Naturally all of these

subsidiaries, branches and representative offices ars obliged to comply with, inter alia, the.

anti-corruption and anti-money laundering laws of each applicgblejurisdictlgn at all times.

To illustrate the consequences of any percelved non-compliance, reference is made to the
fact that in 2012 SBG's subsidiary in Tanzania employed a local company part-owned by
“palitically exposed persons® {or "PEPs") to assist that subsidiary and another, Standard
Bank Plc in London, in Jointly procuring a sovereign debt raising mandate from the
T_a_nzani_an government. That employment was deemed to be suspicious by the Serious
Fraud Office ("the SFO") of the United Kirigdom and the Department of Justice (‘DOJ”)
and Securities and Exchange Commisslon (*SEC”) in the United States. The SFO and
DOJ opened Investigations into possible corruption. The SEC opened an investigation into
whether American investors in the soverelgn debt raised had been misled by a non-
disclosure of the Involvement of the mentioned PEPs. This culminated in 2015 when the
Crown Court of Southwark, in the United Kingdom (‘the Crown Court”) under case number
U20150854, delivered a preliminary judgment following a hearing on 4 November 2015, a

copy of which Is annexed hereto marked "SB6", and a final Jjudgment, dated 30 November

.23.
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46.

2015, a copy of which is annexed hereto marked “SB7", endorsing a Deferred Prosecution
Agresment (“the DPA”), concluded by Standard Bank Plec with the SFO, in terms of
section 45 and schedule 17 of the Crime and Courts Act 2013 of the United Kingdom.

The DPA concluded between Standard Bank Plc and the SFO resolved an indictment
flowing from the said employment of 2 company part-owned by PEPs in Tanzania. The
nature of the indictment is contained in paragraph 19 of the preliminary judgment

(annexure “SB6"):

*Standard Bank Pic, now known as ICBC Standard Bank Pic, between 1% day of
June 2012 and the 31 day of March 2013, failed to prevent a person or persons
associated with Standard Bank Ple, namely Stanbic Bank Tanzania Limited
and/or Bashir Awale and/or Shose Sinara, from commiiting bribery in
circumstances which they intended to obtain or retain business or an advantage

in the conduct of business for Standard Bank Plc, namely by:

(i) Promising and/or giving EGMA Limited 1% of the monies raised or to be
raised by Standard Bank Plc and Stanbic Bank Tanzania Limited for the
government of Tanzanla, where EGMA Limited was not providing any or

any reasonable consideration for this payment; and

(i) Intending thereby to induce a representative or representatives of the
government of Tanzanie fo perform a relevant function or activity
improperly, namsly, showing favour to Standard Bank Plc and Stanbic
Bank Tanzanla In the process of appointing or retaining them in order fo

ralse the sald monles."”
“24-




47.

48.

49.

As a consequence of that indictment, and in order to lawfully dispense with the
prosecution, Standard Bank Pic concluded the DPA that had to be endorsed by the Crown
Court. The essence of the DPA can be gleaned from the two judgments in. annexures

*SB6" and "SBY’

The judgments of the Crown Court make clear the multi-jurisdictional nature of the alleged
offences in question. Bearing in mind that the alleged bribery offence tock place in
Tanzania, but exposed a Standard Bank entity to possible prosecutions in thé United
Kingdom and the United States of Arﬁerlca, the DPA imposes upon all members of the
SBG, including, Standard Bank, an enhanced consciousness and responsibility
concerning their compliance with anti-money laundering and anti-brib,ery. laws and

regulations.

In its judgments, the Crown Court (per Sir Brian Leveson, the second most senlor judge
in the United Kingdom) found that the charge against Standard Bank Ple (being the
charge under the UK's Bribery Act of failing to prevent an act of bribery by an associate)
was justified because, noiwithstanding the SFO's charge having been based upoen
circumstantial evidence only, employees of Standard Bank Pic had not been adequately
trained to detect, and act upon, a number of “red flags™ indicating that bribery by an
associate in Tanzania could occur. The DPA provided for payment of compensation and
voluntary fines of some US$38 miilion (inclusive of the fine levied by the SEC), a review
by an independent expert of Standard Bank Plc's policies and training relative to bribery
and corruption and prosecution of the charge to be suspended for three years, whereafter
the charge will be withdrawn if Standard Bank Plc has complied with all of its obligations

under the DPA in the interim.

* See for axample, paragraphs 14 and 21 In Annexure *SB6"

-25-
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51.

52,

As mentioned already, the DOJ also Investigated the same Tanzanian transaction for
possible violations of the United States' Foreign Corrupt Practices Act and the SEC
investigated possible violations of the USA’s securities laws. Because of the fact that the
SBG subsidiaries involved had self-reported their own suspicions to the relevant
authorities, conducted and disciosed the results of their own internal investigations, fully
co-operated with the resultant investigations by the SFO, SEC and the DOJ, and then
voluntarily entered into the DPA, the DOJ closed its investigation into the matter. It
cautioned, though, that it could re-open the investigation if other information of possible
contravention of the Foreign Corrupt Practices Act were to surface. Separately but
simultaneously, and for the same reasons, the SEC offered to enter into a deferred
prosecution agreement to dispense with a charge, in essence, that Standard Bank Plc had
omitted to disclose to American investors that PEPs had been involved in the sovereign

debt raising.

Since all members of the SBG are associated with one another they are each required, as
a result of the scrutiny of the SFO, SEC and the DOJ, to be extra-vigilant against ignoring
red flags that indicate possible corruption or money-laundering or being used in any way

to facilitate corruption or money-laundering.

It should be emphasised that the indictments of the SFO and SEC against Standard Bank
Plc, as were resolved by respective DFAs, were not based upon direct evidence or
confessions of corruption in Tanzania but on inferences drawn from circumstantial
evidence voluntarily disclesed by members of the SBG group pursuant to their reporting
obligations. The mentioned engagements with the SFO, BEC and DoJ illustrate the global
reach of anti-money laundering and anti-bribety laws and law-enforcement agencies, the

dire consequences that can follow if red flags (or circumstantial evidence) of possible

.26-
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corruption are evident but ignored and the benefits (such as the non-prosecution outcoma
of a dsferred prosecution agreement) that can be derived from compliance with reporting

obligations when suspicions of unlawful activities do arise.

Failure to comply with regulatory obligations and standards

83.

Compliance with these intsmational and domestic obligations by Standard Bank is not
ohly a requirement of faw. In order for Standard Bank to participate In the global financlal
system, and thereby in international trade and investment, it is imperative that South
Africa’s regulatory regime is perceived to be compliant with international standards,
including the Basel Rules and the recommendations of the FATF, and that South Africa's

banks are not perceived to be too risky by the international banking community.

Standard Bank, and indeed all banks in the Republic, requires relationships with
correspondent banks (as more fully described in the BIS's report oh “Correspondent
Banking" mentioned below) in jurisdictions with which South Africa trades in order to be
part of the global financial system and enable South Africans to make and receive
payments In foreign currencies. These correspondent banks are required by law fo be
concerned not only with compliance with their own antl-money laundering (“AML") and
anti-bribery and corruption ("ABC") laws but also with the quality of the AML and ABC
laws and regulation in the jurisdictions of their respondent banks, and with the quality of
compliance with AML and ABC laws by their réspondent banks. More pointedly,
correspondent banks are becoming increasingly averse to providing banking services to
respondent banks that are perceived to be high-risk themselves from an AML and/or ABC
perspective and/or are perceived to operate in high risk Jurisdictions. In this context a

high-risk jurisdiction or country Is one where AML/ABC and combatting the financing of
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56.

56.1.

terrorism {"CFT"} laws are psrceived to be inadequate and/or not adequately enforced.

The Republic is generally regarded as having AMU/ABC/CFT laws that are compliant with
the Basel Rules and the FATF's recommendations and enforced to an acceptable
standard. However, should Government subvert that enforcement by, for example,
seeki_ng to overturn Standard Bank's decislon to terminate a banking relationship that was
made iﬁ accordance with applicable AML/CFT/ABC laws it could, for the reason set out
below, cause South Africa to be re-rated by its correspondent banks and/or thelr
regulators to a high-risk jurisdiction with attendant disruption of its access to international

financial markets.

A July 2016 report by the BIS’'s Committee on Payments and Market Infrastructures titled
‘Correspondent Banking', a copy of the relevant extracts of which are annexed hereto
marked "SB8", contains the following useful explanations and observations as fo why this

could oceur;

At paragraph 2.1 of the report.

“Correspondent banking can be defined, in general terms as ‘an
arrangement under which one bank (cotrespondent) holds deposits
owned by other banks (respondents) end provides payment and other
services fo those respondent banks”. The ECB uses a similar basic
definition in its comespondent banking survey, referring fo

‘agreements or contractual relationships betwesn banks to provide

® For a full copy of the repon, please visit the following link: htips /Awww.bis.org/cpmi/publ/d147.htm. Please note that & full copy of the
report v/l be made avallable ic ths Court at the hearing of the application.
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payment services for each other’, A more detalled Definition by the
Wolfsberg Group establishes that ‘cjcorrespondent Banking is the
provision of a current or other liability account, and related services,
fo another financial institution, including afflistes, used for the
execution of third-party payments and trade finance, as well as its
own cash clearing, liquidity management and short-term borrowing or
Investment needs in a particular currency”. At the most basic level,
comespondent banking requires the opening of . accounis by
respondent banks in the comespondent banks' books and the
exchange of messagss o settle trans_gct(ons by crediting and debiting

those accounts,

All these definitions highlight the main components of correspondent
banking: a bilateral agreement between two banks by which one of
them provides services fo the other; the opening of accounts (by the
respondent in the books of the correspondent) for the provision of
sesvices and the importance of payment services as a core function
of comespondent banking. As the ECB definition highlights, these
relationships are frequently reciproca, in that each institution provides
services to the other, normally in different currencies. Correspondent
banklng Is especfally important for cross-border transactions, as its
importance for domestic payments within a single jurisdiction has
diminished greatly due to the use of financial market infrastructures.
On a cross-border level, however, correspondent banking is essential
for customer payments and for the access of banks themselvss to
foreign financial systems for services and products that may not be

available In the banks' own jurisdictions.”

' Z
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58.2.

The exscutive summary of the report:

"Through correspondent banking relationships, banks can access
financial services in different jurisdictions and provide cross-border
payment services to their customers, supporting international trade

and financial inclusion.”

"Banks have ftraditfonally ~maintained broad networks  of
correspondent banking ralationships, but there are growing
indications that this situation might be changing. In particular, some
bank; providing these services are reducing the number of
relationships they maintein and are establishing few new ones. The
impact of this trend is uneven across Jjurisdictions and banks. As a
result, some respondent banks are likely fo maintain relationships,
whereas others might risk being cut off from infernational payment
networks. This implies a threat that cross-border payment networks
might fragment and that the range of available options for these

transactions could harrow.”

"Rising costs and uncertainty about how far customer due diligence
should go in order to ensure regulatory compliance (i.e. to what
extent banks need to know their customers' customers — the so-cslled
KYCC) are cited by banks as armong the main reasons for cutting
back their correspondent relationships. To avoid penalties and
related reputational damages, conespondenf banks have developed

an increased sensitivity to the risks associated with correspondent
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57.

58.

banking. As a consequence, they have cut back services for
respondent banks that (i) do not generate sufficient volumes to
overcome compliance costs; (ii} are located in jurisdictions perceived
s loo risky; (iij) provide payment services to customers about which
the necessary !nformat{‘on for an adequate risk assessment is nof
available; or (iv) offer products or services or have cusfomers that
pose & high_gar risk for anti-money laundering/combating the financing

of terrorism (AML/CFT) and are therefore more difficult to manage.”

The Impact of this de-risking is well documented by organizations including the BIS, the
United Kingdom's Financial Conduct Authority (“*FCA”), the International Monetary Fund

(“IMF") and the World Bank. The withdrawal of correspondent banking services has

‘already adversely impacted countries, financial instiutions and *business sectors

considered fo be too risky.

A February 2016 sludy on the “Drivers & Impacts of Derisking” was conducted for the
FCA. Due to the length of the study, a copy of only the relevant extract of the study is
annexed hereto marked “SB9™. it shows that the FCA is aware that, in recent years,
international banks have removed bank account/services from cllents associated with
higher money laundering risk. This process, termed “de-risking”, has been attributed to the
increasing overall cost of complying with reguiatory requirements. These include
prudential and conduct obligations as well as the threat of enforcement action for failing to

meet obligations in relation to anti-money laundering/combatting financing of terrorism

(AML/CFT).

® For a full copy of the study, please visk the following iink: https:/fwww.fea.org. uk/publication/researchVdrivers-impacts-of-derisking pdf.
Please nofe that a full copy of the study will be made avallable to the Court at the hearing of the application,
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60.

81

82.

63.

The FATF, of which South Africa is a member, sets the international standards for
AML/CFT. A declaration of the Ministers and Representatives of the FATF staies that
"fe]ffective action against money laundering and terrorist financing, including both
preventative and law enforcement measures, is essential for securing 8 more transparent

and stable international financlal system.”

International banks are trying to do what they believe Is expected of them, under the risk-
based approach to AML/CFT, by exiting relationships thaf present too high a perceived

risk of being abused for the purpose of financlal crime.

The FCA report shows that its researchers were told that banks are seeking much more

. specific guidance on managing high-risk relationships of the types that result in account

exits, if there is criticism from regulators end government that they are behaving

improperly.

SBG and its banking subsidlaries have been impacted directly by de-risking in a number
of African countries in which they operate. These include Angola, Lesotho, Malawi,

Mauritius, Swaziland, Tanzania, Zambia and Zimbabwe.

The June 2016 IMF Staff Discussion Note titled “the Withdrawal of Correspondent
Banking Relationships: A Case for Policy Action® (*the IMF Note”) outlines how
correspondent banking relationships have been temminated in some jurisdictions.
Emerging markets and developing economies in Africa have been affected. Decisions to
withdraw are based on considerations that include changes in the regulatory and
enforcement environment. International banks are required to comply with economic and

trade sanctions, AML/CFT requirements and antl-bribery and tax evasion reguiations
-32.
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65.

67.

applicable In the jurisdiction in which they operate, as well as with thoss in their home

jurisdictions.

In the IMF Note it is acknowledged that the withdrawal of correspondent banks has
reached a critical level in some countries which could have a systemic impact I
unaddressed. Coordinated efforts by the public and private sectors are called for by the
IMF to mitigate the risk of financial exclusion and the potential negative impact on financial
stability. The IMF Note records that timely implementation of the Financial Stablity

Board's 2015 actlon plan endorsed by the G20 Summit will be critical.

The IMF Note includes a case study on Angola where the withdrawal of correspondent
banks, due to Angola being perceived as a high-risk jurisdiction, has reached a critical
level. It observed that a large global bank had withdrawn U.S. Dollar correspondent
banking relationships from all Angolan banks (including Standard Bank Angola) and that a
European bank had stopped ciearing client payments in U.S. Dollars for all Angolan
banks. As a result, a single European bark had become the sole provider of U.S. Dollars

to Ang.olan banks.

The U.S. Dollar correspondent bank which withdrew its correspondent services from all
Angolan banks, Inclusive of Standard Bank Angola, made reference to the *increasingly
stringent interational regulatory compliance environment that is characterized by
heightened compliance expectations as well as more frequent and extensive
administrative fines” and the ‘global focus that regulators are placing on financial crime

compliance®

Since publication of the IMF Note the aforementioned single European bank providing
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69.

U.S. Dollars clearing has also now formally exited the country. Angolan banks are
therefore now being forced fo offer U.S, Dollar payments and receipts for their customers
through their European correspondent banks, resulting in significantly higher costs, The
Central Bank of Angola’s interventions In the foreign exchange market are now primarily in
Euros with many external trade transactions increasingly invoiced in Euros. This loss of
correspondent banks willing to make or receive U.S. Dollar payments for the Angolan
banks and their customers has undermined the financial system in a country already
struggling with the macroeconomic impact of lower oll prices, weak proﬁ'ga_l:_»ility and high

levels of non-performing loans.

One point of mentioning Angola's predicament, as noted by the IMF Note and directly

experienced by Standard Bank Angola, is to illustrate how severe the impact can be when

the majority of international banks offering correspondent services perceive a country fo ‘

be high-risk from an AML/CFT/ABC perspective, with a consequential withdrawal (or de-
risking) from that jurisdiction and stifing of financial flows and with it trade and investment.
Due to the length of the IMF Note, only the relevant extracts of the IMF Note are annexed

hereto marked "SB10°7,

Anocther point of mentioning Angola's pradicament is to dispel the belief that the closure of
bank accounts in compliance with domestic obligations and international expectations
could have had a negative impact on investor confidence in South Africa. As appears from
the statement issued by Minister Zwahe on 1 September 2016, the Committee was
allegedly established fo investigate closure of the Oakbay related accounts because of the
“the impact that the actions would have not only for job losses for 7500 South Africans but

also the impact that it would have on investor confidence”. Standard Bank submits ii to be

T For a full copy of the IMF Note, plsase visit the following link: sAvww.imf.org/external/pubsit/sdn/2016/sdn1606.pdf. Please note that
a full copy of the IMF Note will be made svailable to the Court at the hearing of the application.
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71.

clear that the conduct of the banks will have, in light of the de-risking explained above and
its demonstrable negative impact on countries such as Angola, strangthened rather than
weakened investor confidence in South Africa. It is further submitted that | have
demonstrated by reference to the Tanzanian sovereign debt raising that international
regulators of investments such as the SEC would regard Standard Bank's conduct as

promoting rather than prejudicing South Africa's reputation as an investment destination.

Like any other bank, Standard Bank funds Its activities, from amongst various sources, by
borrowing money, especlally foreign currencies, from International banks. Because of the
global reach of Intemational standards such as the Basel Rules and the FATF's
recommendations it has for a number of years been an invariable practice for these
international lenders to include in thelr loan covenants a commitment to comply with all
applicable anti-money laundering and anti-cofruption laws. Breach of these laws would
render all loans containing such_ covenants immediately due and payable. An example of
these covenants can bs found at clauss (i) of the extract of the finance agreement that is
annexed hereto marked "SB11”. From this it can be seen that from an intemational
finance perspective Standard Bark's compliance with South Africa’s laws in this regard

enhances rather than detracts from South Africa's reputation as an investment

destination.

During November 2016 the Base! Committee Issued proposed revisions to its guidelines
on ‘Sound management of risks relatsd to money laundering and financing of terrorism’,
which | mentioned eariier in this affidavit. The stated purpose for the proposed revisions to

the Basel Committee's guidelines Is the following:

“The purposes of the proposed revisions is to ensure that the banks conduct
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73.

correspondent banking business with the best possible understanding of the applicable
requirements regarding anti-money laundering and countering the financing of
terrorism. The clarifications are proposed as the international community has been
increasingly concerned about de-risking in cormespondent banking, since a decling in
the number of correspondent banking reletionships may affect the ability to send and

receive international payments, or drive some payment flows underground.”

This document is mentioned in order to highlight the real and potential disastrous effects
that could occur to South Africa’s banking sector if South Africa Is perceived to be too
risky from an AML/CFT/ABC perspective. As the revision notes, the intenational banking
community is becoming increasingly concemed about de-risking in correspondent

banking, an Issue dealt with above.

The proposed revision states that one of the risk indicators that correspondent banks
should consider is “the quality and effsctiveness of bankirig regulation and supervision in
the respondent's country (especially AML/CFT [Anti-Money Laundering/Combating the
Financing of Terrorism] laws and regulations) and the responident's parent company
country where the raspondent Is an affillats.” In the context of what has already been
outlined in this affidavit, It is clear that an attempt to render less effective South Africa’s
AML/CFT laws would lead to South African banks being perceived as more risky for
purposes of correspondent banking. A copy of the relevant extract of the proposed

revision document Is annexed hereto marked *SB412*®

Standard Bank's termination of relationship with Oakbay and assoclated entities

¢ For @ full copy of the IMF Note, please vislt the following link: hitp-/www.bis orp/bebs/publid389 him. Pleass aote that a full copy of the document will be
mada availabie to the Courl al the hearing of the apphicafion.
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in this section the process and considerations which led to Standard Bank's decision to
terminate the bank-customer relationships with Oakbay and its associated entities, are set
out. | begin by making brief ohservations on the legal relationship between a bank and its
customer; | then proceed to reference the yardstick that is summarised by the
Ombudsman for Banking in respect of termination of that reletionship; and thereafter |
describe the relevant facts and considerations which gave rise to the notice of termination,

and Standard Bank’s subsequent implementation thereof.

The legal relationship

75.

76.

77

From a reading of the Applicant's founding affidavit, it is apparent that the Applicant has
received legal opinions from his legal representatives on this aspect of the case.

Standard Bank's legal representatives have advised that they correctly set ou__t the law.

For the present purposes Standard Bank has been advised and accepts that the cormrect
legal position Is summarised in the decision of the Supreme Court of Appeal In
Bredenkamp and Others v Standard Bank of SA Ltd 2010 (4) SA 468 (SCA), in

paragraphs 53 to 65,

Recently, this Honourable Court had occasion to express itself on that legal position, in
the context of bank accounts of Polltically Exposed Persons {"PEPs”) and their related
entities. The neutral cltation of that case Is Hlongwane and Others v ABSA Bank Limited
and Another (75782/13) [ZAGPPHC] 928 (10 November 2016). | direct attention to
paragraph 30 of that judgment, given its strlking instructiveness to the facts of the present

case. There, this Honourable Court held:
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‘130 Furthermore, it is apparent that the first raspondent made the
decision to close the applicants’ account after it became apparent that
the first appliceant had become a PEP, there was not only a
commercial but also a reputational risk to the first respondent in
keeping the first applicant and his related entities as clients. The first
respondent had no obligation to retein a client whose monitoring in
terms of money laundering measures put in place would be more
onerous when compared with the beneftt, in terms of fees, it would
receive from the applicants. | em of the view that the first
respondent's bona fides in deciding fo close the applicants' accounts
cannot be questioned. In the Bredenkamp matter (supra} where the
court was faced with facts similar to the facts in this case, the court

held that:

‘1e5} The appellants’ response was that, objectively
speaking, the Bank's fears about its reputation
and business risks were unjustified. | do not
belfeve it is for a court to assess whether or
not a bona fide business decision, which is on
the face of it reasonable and rational, was
objectively ‘wrong' where In the circumstances

ho public policy considerations are involved.”

78. Oakbay, its related entitles and its shareholders fall into the category of politically exposed
persons (or PEPs), given their close connections and influence with several public officials

and public entities, as well as allegations of their improper or inappropriate business

/
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relationships with several public entities. As | explain below and having due regard to
SBG's learnings from its assoclation with a PEP owned entity in Tanzania, this is one (but
by no means the only one) of the considerations which affirmed Standard Bank's decision
to implement its notice to terminate its banker-customer relationships with Oakbay and its

assoclated entities.

The Ombudsman’s yardstick

79.

80.

80.1

80.2.

During October 2016 the Ombuydsman for Banking Services issued Consumer Information

Note Number 14 relating to the closure of banking accounts which is titled “Closure of

Bank Accounts — Circumstances under which Banks close Customer's accounts® ("the
information Note®). A copy of the Infomaﬁon Note is annexed hereto marked "SB13°, It
summarises the various pieces of legislation that are applicable and the responsibilities of
banks in instances of suspected criminal activity. It notes a study by the United Nations
Office on Drugs and Crime that estimates that the sum of maney laundered globally in one

year is 2% to 5% of global GDP or USDBOO tgi!llon to USD2 trillion.

The Information Note highlights the following relevant laws, proposed laws, conventions,

recommendatlons, codes and concepts:

The United Nations Conventlon against Corruption, Article 68(1) of the United
Nations Resolution 58/4 of 31 October 2003;

The Financial Action Task Force's recommendations on money laundering;

-a35.
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80.3.

804.

80.5.

80.6.

80.7

80.8.

80.9.

80.10.

The Financial Intsiligence Cenire Act;

“Polttically exposed persons’. This term as applicable in financial regulation
describes “somsone who has been entrusted with a prominent public function’.
The definition of the term includes the family members and close assoclates of
politically exposed persons. These persons “generally present a higher risk for
potential involvement In bribery and corruption by virtue of their position and

influence that they may hold".

The Financial Intefligence Centre Amendment Bill (33B - 2015);

The Prevention and Combating of Cormupt Activities Act 12 of 2004;

The Banks Act 84 of 1990;

The Inspection of Finanelal Institutions Act 80 of 1998;

The Prevention of Organised Crime Act 121 of 1998; and

The Code of Banking Practice. Clauss 7.3 of the Code of Banking Practice deals
with the closing of banking accounts. It makes it clear that a bank reserves a
right to_protect its interests Ih lts discretion. in general accounts are closed after
reasonable notice has been given prior to the closure of the account. However,

certain circumstances might impel a bank to close an account without notice

-40-
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81.

82.

83.

where it is compelled to do eo by law or international best practice, the account
has not been used for a significant period of time or the bank has reasons fo

believe that the account is being used for any illegal purpose.

The Information Note records the contractual nature of the relationship between a bank

and its customers. It states that a term within the contractual relationship which allows the

.bank at will, subject only to giving reasonable notice to terminate the contract, provided

the termination is procedurally fair and does not offend constitutional values, is not
unusual, onerous or unconscionable. In conclusion, the Information Note states that banks
are entitled to close accounts in terms of the contract that establishes the banker-
customer relationship subject to certain conditions. Moreover, banks are obliged to do so
in terms of domestic and international law obligations ,whgn, particular situations are

present.

These intemational standards and best practices and domestic obligations make it clear
that Standard Bank should not only be circumspect In its dealings with persons who are
politically exposed, but should also take active steps to avoid the possibility of Impraper

criminal conduct pursuant to those relationships.

In the present case, Standard Bank gave notice on 6 April 2016 to Oakbay and its
associated entities of its Intention to terminate the banker-customer relationships with
them as from 6 June 2016, a notice period of two months. On the latter date Standard
Bank officially terminated those relationships. The next section explains the opportunity
furnished to représentatives of Oakbay to make representations to Standard Bank on why
the relationships with it and its assoclated entities should not be terminated. Having

considered those representations, Standard Bank elected to abide by s notice of

.41«
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termination as from 6 June 2016.

Relevant considerations

84,

85.

86.

87.

While Standard Bank informed Oakbay of the reasons for its decision to terminate the
banking relationship with Oakbay and its associated entities on 1 June 20186, the notice of
intention to terminate the relationship was given on 6 April 2016. In the letter of 6 April
2018, Standard Bank stated that It would, with effect from 6 June 2016, terminate the
banking relationship with Oakbay and Its associated entities. A copy of the letter is
annexed marked "SB14". The names of the affected entities that are not respondents In

this application have been redacted due to confidentiality considerations.

On 13 April 2016 Standard Bank communicated with each of the affected entities
Informing them of its decision to terminate their accounts with effect from 6 June 2016.
The individual letters of termination that were sent to the respondents in this application

are not attached, but should they be required, copies will be provided.

In a letter dated 14 April 2016, Oakbay represented to an international shareholder of
SBG that Standard Bank’s decision to close the bank accounts would impact negatively
on Oakbay and its ‘portfolio companies', as they would allegedly be unable to pay their
“4500" current employees without access to banking services. Oakbay asked for the
intervention of the shareholder, without disclosing to Standard Bank that it had

approached this shareholder to intervene on its behalf.

What's more troubling about Oakbay's conduct Is that, in its approach to the shareholder,

54
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88.

8g.

90.

it endorsed a campaign that unjustifiably accused Standard Bank of acting in an
uncompetitive manner and of acting in collusion with other banks. Oakbay also attributed
a racist motive to Standard Bank, as part of ‘big capital’, when it decided to terminate the
banking relationships with Oakbay and its associated entities. The accusations were and

are offensive, unlawful and unfounded.

Oakbay's letter is, in some respscts, simifar to the lstter that Qakbay sent to the Applicant
on 8 April 2016 (annexure “A” fo the founding affidavit). A copy of Oakbay's letter of 14
April 2016 is attached hereto marked "SB45°. The name of the shareholder concerned
has been redacted at its request; Standard Bank having made an undertaking of

confidentiality not to disclose the name of the shareholder to whom the letter was

addressed by Oakbay.

Oakbay's letter cast negative aspersions on Standard Bank. They are Injurious to the
persons that are ultimately responsible for running the day-to-day affairs of Standard Bank
and sought to improperly influence the bone fide exercise of the functions of Standard
Bank’s executive management team members. Such conduct affected and irretrievably
broke down the trust relationship that ought to have existed between Standard Bank qua

banker and Oakbay (and Its assoclated entlties) qua customer.

As set out hereunder and in the Applicant's founding affidavit, Oakbay continued fo
engage in political strategies and public campaigns to secure the reversal of the decision
to close its and its associated entities’ banking accounts. An example of the public
campaign is the press release, annexed hersto merked “SB16", in which Oakbay's
attempt to gamer public sympathy and pressure is evident. This was all in an attempt to

exert pressure on Standard Bank, amongst others, to reverse its decision, when it was

-43-
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92,

legally entitied to terminate its relationships with Oakbay and its associated entities and in
circumstances where Oakbay and its assoclated entities had not sought to legally
chalienge the decision. It is apparent from Oakbay's Jetter of 24 May 2016 to the Applicant
(annexure “E” to the founding affidavit) that Oakbay obtained legal advice which confirmed

that any attempt to challenge the lawfulness of Standard Bank's decision would fail.

Whilst conducting its media campaign Oakbay representatives requested that they be
given the opportunity of meeting with Standard Bank to make representations in an
attempt to persuade it to reverse its decision. Standard Bank agreed and on 13 May 2016
1, together with a number of senior officials of Standard Bank, held a meeting with five
officials of Oakbay and its assoclated entities. The meeting took place at Standard Bank's
offices in Rosebank, Johannesburg. Standard Bank agreed to consider Oakbay's

representations after the meeting and convey the result in due course.

On 24 May 2016, and before Standard Bank had conveyed any post-meeting decision to
Oakbay, Standard Bank received a letter {the letter is currently incorrectly dated 5
December 2018, being the date it was printed by Standard Bank's legal representatives)
from Oakbay's attorneys in which they threatened to bring an urgent court application
against Standard Bank uniess it kept open the Oskbay group of companies' accounts
(pending the institution of litigation proceedings, alternatively a complaint to the
Competition Commission), and conﬂrmed that it would do so after 12h00 on 2.4 May 2016
if no formal response was recelved from Standard Bank. A copy of that letter is annexed
hereto and marked “SB17". On the same day that Oakbay's attorneys were threatening
Standard Bank with an urgent application as aforesaid, Oakbay’'s then Chief Executive
Officer, Mr. Nazeem Howa, advised the Applicant, per annexure ‘E' {o the founding

affidavit, that Oakbay had obtained legal advice that informed it that any legal proceedings
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93.

94,

95.

to reverse the banks' decislons would be ‘stifl-borm’.

' do not repeat the contentions set out in annexure “SB17" hereto. They are clearly
unfounded and will be dealt with, if necessary, at the hearing of this application. Standard
Bank handed the letter of Oakbay's attorneys to its altorney for a response. That response
is set out in the letter of Werksmans attomeys annexed hereto and marked “SB18"
wherein they confirmed that Standard _Bahk acted lawfully, and in good faith, when it gave
the notice of its intention to terminate its relationships with Oakbay and its assoclated

entities, and that it would not accede to Oakbay's demands.

Thereafter, Mr Howa of Oakbay asked Standard Bank, during a conference call in which |
participated, if he and Oakbay's other representatives could agaln meset with senior
representatives of Standard Bank in pursuit of Oakbay's efforts to persuade Standard
Bank to not implement the decision to terminate the relationships. Mr Howa was informed
that such a meeting would be inappropriate in circumstances where the above-mentioned
urgent application was being threatened. Oakbay's response was to direct a letter to
Standard Bank in which it recorded that the letter of its attorneys which threatened an
urgent application on its behalf was sent in error and invited Standard Bank to resume
commercial negotiations with a view to continue a banking relationship with it. A copy of

Oakbay's letter Is annexed hereto and matked "SB19”

During a telephohe call on 1 June 2016, Mr Howa was informed that his representations
had not persuaded Standard Bank to revoke its decision to terminate the banking
relationships. He asked that Standard Bank furnish Oakbay with its reasons. | accordingly
set out some of the reasons in a letter that was addressed to Mr Howa, a copy of which is

annexed hereto marked "$820",

.45

w

1567



- 1568

95.1. The letter records amaongst other things:

“Without waiving our fight not to furnish reasons for our decisions and
witﬁouf inviting any debate about the comectness of our decisions, |
point out that the law, inclusive of South Africa’'s Companies Act
(regulation 43), Prevention of Organised Crimse Acl, Prevention and
Combating of Corrupt Activities Act and Financial Intelligence Centre
Act as well as the USA's Foreign Corrupt Practices Act and the UK's
Bribery Act, prevents us from having dealings with any person or
entity where a reasonably diligent and vigilant person would suspsct
that such dealings could, directly or indirectly, make us a party to, or

accessory to, contraventions of such law.

We have conducted enhanced due diligence on the Oakbey entities
as required by the Financial Intelligence Centre Act and have
concluded that continuing with any banker/customer relationship with
them would increase our risk of exposura to contravention of the

aforementioned law lo an unacceptable level.”
85.2. In addition to the above reason, Standard Bank stated:

“Morsover, an indispensable requirement of a relationship bstween a
banker and a cusfomer is that of mutual trust. The campaign on
behalf of the Oakbay entities (to coerce Standard Bank into
maintaining all banker/customer relationships} has falsely and publicly

accused Standard Bank of illegal collusion with our comgetitors and



g6.

97.

97 1.

creating the perception that it is intentionally excluding bleck South
Africans from the ecanomy. Such accusations are wholly disruptive
of that trust and prevent any banker/customer relationship from being

maln{alned, ¥

As more fully explained above, one of the best practices and standards for a bank to
mitigate its risk is to review its relationships with customers when adverse information
about them comes to its attention. When adverse information about the shareholders of
Oakbay and entities within the Oakbay group came to Standard Bank's attention in or
about the first quarter of 2016 Standard Bank conducted a full review, in light of that
adverse information, of the entities that were directly or indirectly owned by and/or
associated with members of the Gupta famlly and had a relationship with Standard Bank.
Following such review, Standard Bank sent the letter of 6 April 2016 wherein it indicated
that it would, with effect from & June 2016, terminate the banker-customer relationships
that it had with Oakbay and its associated entities. Standard Bank sent a notice of
termination of the banker-customer relationship between it and the 10" respondent on 29

July 2016. The relationship terminated on 29 October 2016.

Some of the adverse Information that Influenced Standard Bank's décision included, inter

alia, the following:

Media reports showing that a transaction involving the acquisition of Optimum
Coal Mine (*OCM") from Glencore Plc (‘Glencore”) by Tegeta Exploration and
Resources (Pty) Ltd (*Tegeta") for R2.15 billion was alleged to have been
politically influenced. Particularly, it was alleged that the Minister of Mineral

Resources, Minister Zwane, accompanied members of the Gupta family to a

7 45>

4

1569




97.2,

97.3.

meeting in Zurich, Switzerland with Mr lvan Glasenberg, the Chief Executive
Officer of Glencare, to facllitate the negotiation of the transaction between Tegeta
and Glencore. A copy of such a media report seiting this out is annexed hereto
marked "SB21”. The Public Protector's report, which | deal with further below,
confirms that members of the Gupta famlly and the son of the President of the

Republic hold Interests in Tegeta.

ina copy of an article that appeared In the Financial Mail attached heretc as
“SB22", it was reporied that Mr Howa of Oakbay had emphatically denied that
Minister Zwane had attended the Zurich negotiations yet the Minister's
spokesperson readily admitted that he had. Also the Department of Mineral
Resources had Issued a med!a statement, dated 1 February 2016, that confirmed
that Minister Zwane had met with Glencore In Switzeriand. A copy of the media
statement is annexed hereto marked “SB23". Mr Howa's reported denlal was a

red flag of the type that the Crown Court ruled should not be ignored.

Media reports had mentioned that Tegeta was awarded a contract of R4 billion to
supply coal to the Amajuba power station In Mpumalanga by Eskom and that the
Democratic Alliance contended that this contract should not have been awarded
because of the poor quality of the coal, which had been rejected in the past by
Eskomn. In addition, It was reported that Eskom had suspended some of its senior
employees for questioning the quality of the coal being supplied by Tegeta to the
Amajuba power station, A copy of a media report stafing the aforementioned is

annexed hereto marked "SB24"
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97.4.

g7.5.

97.6.

Media had reported that members of the Gupta family, Mr Rajesh Gupta, Mr Atul
Gupta and Mr Ajay Gupta, were accused of “state capture® through their
connection with the President of the Republic. These allegations were made as a
consequence of public statements made by the current Deputy Minister of
Finance, Mr Mcebisi Jonas to the effect that members of the Gupta family had
offered to procure his promotion to the Finance Minister's position In 2015, prior
to the dismissal of Mr Nhianhla Nene, who was the previous Minister of Finance.
Mr Jonas claimed that he had rejected the alleged offer. A copy of the relevant
media statement issued by Deputy Minister Jonas is annexed hereto and marked
"SB25". Whereas corruption related charges by the SFO and SEC had been

based upon circumstantial evidence, this direct evidence, published In writing, of

"a prima facie contravention of PRECCA was considered by Standard Bank to be

more than just a red flag.

As appears from annexure “SB26" hereto, it had been reported that a former
Member of Parliament, Ms. Vytjle Mentor, had alleged that members of the Gupta
family had offered her the position of Minister of Public Enterprises provided
certain commercial decisions would be taken to favour entities linked to the
businesses of the Gupta family. This prima facie contravention of PRECCA was

yet another red flag.

As appears from annexure “S8B27” hereto, the Democratic Alliance announced
that it had faid criminal charges against members of the Gupta family in terms of
section 4 of PRECCA following the disciosures of Mr Jonas and Ms Mentor
mentioned above. The Democratic Alliance being the complainant was not a

factor; what was relevant was the fact of the formal laying of charges under

%
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§7.7

97.8.

97.8.

97 10.

PRECCA against persons In control of various entities with which Standard Bank

had relationships.

As appears from annexure “SB28" hereto, the media reported that Mr Themba
Maseko (the previous Head of Government Communication and Information
Systems) had claimed that President Zuma had requested him to assist {he
Gupta family and that in a subsequent meeting with the family, Mr Maseko
refused the demand made to acquire advertising space in a newspaper which is

ultimately owned by the Gupta famlly. Yet another red flag.

As appears from annexurs "gB20" hereto, it had been reported that other local
banks had terminated their banking relationship with the Gupta family and its
associated entiﬁeé. Furthermore, the Oakbay group’s auditor, KPMG, had
terminated its relationship with Oakbay citing “association risk" as the reason.

Raising more red flags.

As appears from annexure *SB30" hereto, an inter-Ministerial Committee had
concluded and reported that the Gupta family had used a military air force base
for personal purposes by misreprasentation and political influence. One inference
to be drawn from this is that a "gratification” as defined in PRECCA could have

been offered to secure the landing rights.

Reports such as the ones annexed as annexure “SB31" and "SB32" of the
existence of documentary evidence of an Oakbay subsidiary, Westdawn
Investments, having secured a loan from the Bank of Baroda for the benefit of the

President’s family in the face of a denlal by Oakbay's subsidiary that any Gupta
-5
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g88.

0.

100.

related assistance had been given. Such denial justified adverse inferences

about the circumstances of the loan.

Some of the claims that are mentionad in the aforementioned media reports have since
been investigated by Sogth Africa’s Public Protector. The Public Protector produced a
report, reléased fo the public on 2 November 2018, titled “State of Capturs”. Again, the
contents of the report is not rgpqated, save to point out___th_at it confirms some of the
mentioned claims in the media .concemlng Oakba\_;' and the Ether entties linked to the
Gupta family. Due to its length, a copy of the report is not annexed but it will be made

available to the above Honourable Court at the hearing of this matter,

Separately, a factor that Influenced Standard Bank's resolve fo abide by its termination
decision was the improper manner in which Oakbay sough't {o poriray Standard Bank in
the public eye as having a callous disregard for the livelihoods of Oakbay's employees
and their dependents and use its political infiuence to exert pressure on Standard Bank to

reverse that decision.

The above Honourable Court has already been referrsd to annexure “SB1 6" which is an
example of the regular advertisement put into the media in which Oakbay stated, in terms,
that Standard Bank .held *“the livelihoods of Oakbay’s 7500 employees and dependents...in
[its] hands” and that Standard Bank ought to *do the right thing end restore banking
services fo Oakbay”. The obvious purpose of these advertisements was to solicit public
support, and thereby pressure, by falsely claiming that Standard Bank had no valid reason
for closing the accounts (i.e. ®it had not done the right thing") and was responsible for any

consequential job osses and hardship.

o
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101.

102,

103.

The above Honoyrable Court has also already been referred to the example of Oakbay
requesting the intervention of a SBG shareholder by falsely informing it that Standard
Bank had coliuded {implicitly illegally) with its competitors and had racist motives in

closing Oakbay's accounts.

The first illustration of Oakbay invoking direct political pressure on Standard Bank, was its
request (as admitte_d_ by Mr Howa during his attempt to persuade Standard Bank to
reverse its decision to terminate b_angcing relations_hips_) to the ANC that it infervene for its
benefit. This resulted in Mr Sim Tshabalala, the Chief Executive Officer of Standard Bank,
being invited by the Secretary General of the ANC to mest at Luthuli House to account for
Standard Bank's decision to terminate the Oakbay refated accounts. He and | attended
that meeting on 21 April 50_16._ The ANC was represented by, amongst others, Mr Gwede
Mantashe, Ms Jesse Duarte and Mr Enoch Ngodongwana. Mr Tshabalala confirms these

facts in his confirmatory affidavit.

At the commencement of the meeting the ANC representatives accepted Standard Bank's
position that it was legally prevented from discussing Oakbay refated matters and nor
could it disciose its reasons for closing any customer’s accounts including those of the
Oakbay entities, and therefore the discusslons should be about the factors taken into
account generally when deciding to close bank accounts rather than specific customers.
Nevertheless, Standard Bank was asked In the meeting to respond to the accusation that
it was colluding with “monopoly capital” to opprass a black-owned business, the self-same
accusation as had been included In Oakbay’s letter to the SBG sharsholder. Standard
Bank was also asked to explain why It continued to bank construction companies that had
been fined for collusion In the construction of stadia (Standard Bank, citing confidentiality

obligations, neither admitted nor denied that it banked any such companles) yet had
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104.

105.

106.

closed the accounts of Gupta related companies that had not bsen convicted by any

court.

Standard Bank has no difficulty in engaging with the governing party or any other political
party about issues of national concem or interest and nor does it take issue with requests
for such meetings. However, the fact that the ANC requested the meeting at the behest of

Oakbay (as admitted by Mr. Howa during our. 13 May 2016 meeting, which I deal with

__Iater) w'xth the Intended purpose of pressuring Standard Bank into reversing its deg:ls]on_for

Ozkbay's benefit evidences the extent of Oakbay's potitical influence and willingness to
bring it to bear to reverse a lawful and good fa_ith_ dgcision tgken in complia_n_ce with Iegal

and regulatory obligations.

Another instance of impermissible polttical Interference was COSATU's submission of .the
bank account closure issus to a meeting of Nedlac as reported on 3 May 2016 (annexure
“*SB33" hereto). This was followed by a request to Standard Bank for a meeting to discuss
the closure of the Oakbay accounts at the purported instance of the three members of the
Committee comprised of Minister Zwane, Minister Oliphant and the Applicant, on 5 May
2016. A copy of the e-mail requesting the meeting and Mr. Sim Tshabalala's response

thereto is annexed hereto marked "S834"

Annexed hereto marked “SB35" is & copy of a letter addressed by Mr Howa of Oakbay to
Oakbay's employees, and disclosed to the media, in which it is stated that Oakbay had
requested the intervention of the President as well as the Ministers of Mineral Resources
(Mr Zwane), Labour (Ms Oliphant) and Finance (the Applicant). It is noteworthy that the
Committee appointed to Investigate the account closures was made up of those self-same

Ministers. Although Mr Howa's letter Is undated the media, as per annexure “SB36",

V 4
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107

108.

109.

110.

published the letter on 8 April 2016, which was prior to the establishment of the

Committee on 13 April 20186.

During the course of this litigation, Oakbay's attorneys have requested certain documents
from the Applicant. One of the docu_melngs reguested from and provided by the Applicant is
a letter dated 22 April 2016 from the Applicant to Minister Zwane, copying Minister
Oliphant. A copy of the letter is annexed hereto marked “6B37". Amongst other things, the
letter records that following the Applicant's consultation with Cabinet's Secretariat it
emerged that at a Cabinet meeting on 13 April 2016 no inter-ministerial committee was
established but that the three Ministers were nominated to, itis assumed, investigate the

Oakbay account closures and that no one Minister was designated as the convenor.

In his media statement of 1 September 2016 (annexure *SB38" hereto), Ministér Zwane
recorded that *On 13 April 2016, Cabinet established en Inter-Ministerial Committee (IMC)
to consider aflegations that certain banks and other financial institutions acted unilaterally
and allegedly in collusion, when they closed bank accounts and/or terminated contractual
relationships with Oakbay Investments". The statement records that Minister Zwane

issued the statement In his alleged capacity as the Chairperson of the Committee.

The Chief Executive Officer of Standard Bank, Mr Tshebalala, and | attended that
meeting, held on 5 May 2016, on behalf of Standard Bank, Ministers Zwane and Oliphant
attended the meeting but the Applicant did not attend. Mr Mzwanele Many! was also
present, he stated that he was attending the meeting in his capacity as a ministerial

advisor. These averments ars confirmed by Mr Tshabalala in his confirmatory affidavit.

The Ministers accepted, at the request of Standard Bank, that the meeting could not be
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111.

about the Oakbay entities and that Standard Bank would instead explain to the Committee
the factors that influence its decision to close accounts generally. Despite this it became
clear from the contents of the enquiries directed by the Ministers aﬁd their advisor that
their main concem was the closure of the Oakbay accounts They wanted to secure an
outcome favourabie to Oakbay. by usmg thelr polmcal and executNe power. For instance,
they were concerned about the cme:na. used by Standard Bank to identify PEPs and the
r_iék to PEPs of being denied ban.kir.\g facilities; they raised an allegation that Standard
Bank was not treating its clients faérly in terminating the Oakbay related ban_l;ihg
_r_elét_ionships; they queried whether the four large banks r}a_d *colluded” on behalf of
“monopoly capital’ in the manner in which Oakbay was treated; just as the ANC had done,
they asked Standard Bank fo explain why it had continued to bank construction
companies that had been fined for anti-competitive collusion yet closed the accounts of
Oak__bay entities that had not been convicted by any court and they suggested that the
banks should be accountable for any job losses caused by account closures affecting
Oakbay and its related entities. In short, the nature and tone of the Ministers’ queries was
substantially the same as contalned In Oakbay's letter to the SBG shareholder and those

posed on behalf of the ANC. Again, these averments are confirmed by Mr Tshabalala in

his confirmatory affidavit.

After this meeting Standard Bank prepared a summary of the meeting, a copy of which is
annexed hereto marked *SB39". The summary was sent to the two Ministers, by way of
an e-mail from Mr Tshabalala. By e-mall reply the two Ministers' representative thanked
Mr. Tshabalala for his input. A copy this e-mail is annexed hereto marked "SB40Q". it
appears that the contents of Standard Bank’s letter to the Ministers was not made
available to the President as it seems unlikely that the President would have made the
statements that he did in Parliament on 23 November 2016, if he had been afforded an

opportunity to consider the contents of the letter. The statements that were made by the

.
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112.

113,

114.

President are set out later in this affidavit.

As previously mentioned, as a result of representations by Oakbay's former Chief
Executive Officer, Mr Howa, to the effect that it wou_lﬁ be unfair for Standard Bank to
implement its decision to terminate banking relationships without Oékbay having been
given an opportunity to dissuade Standard Bank from doing so, Oakbay was invited to a
m_eet_in_g with senior executives of Standard Bank where [t could make its case. This
meeting took place on 13 May 2016 where Oakbay was represented by, amongst others,
Mr Howa and Mrs Ronica Ragavan. | was part of the Standard Bank delegation, and

therefo_re have personal knowledge of what transpired at the meeting.

At the meeting Oakbay's representatives requested that Standard Bank reverse its
termination decision for three principal reasons, specifically that (a) the relevant members
of the Gupta femily and Mr Duduzane Zuma ({the President's son) had resigned all
executive positions within Oakbay and its assoclated entities so that they could no longer
influence their behaviour, (b) no Oakbay entity had been found guifty of wrongdcing and
(c) without access to transactional banking facliities Oakbay and its associated entities

might not be able to pay thelr employses and Job losses could follow.

Qakbay's representatives then offered to addtess any concemns that Standard Bank may
have. Standard Bank accepted that offer and asked for explanations regarding some of
the adverse information that had appeared In the media and is mentioned in paragraph 97
abave. Suffice to say for present purposes that the explanations given by Oakbay's
representatives were insufficient, uncorvincing and in one instance demonstrably
dishonest and served to harden Standard Bank's resolve to terminate all the banker-

customer relationships rather than persuade Standard Bank to reverse that decision. As a
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115.

result, Standard Bank proceeded to terminate the relationships as per its earlier notice,

having provided a full opportunity to Oakbay to make representations.

Standard Bank r_espectfully submits that It was entitled to terminate the banker-customer
relationships with Oakbay and its associated entities [n order to protect its reputation, and
also to avoid or ;educ_e_ the risk of being _us_ed or become involved, unwittingly, in improper
or unlawful a_c.ti_\,/_it}es. It tgn:nlnated those relationshtps 'ln go;:d faith,..Stan.dard Bank
r'ej'ec'ts i;he a;:éu_éationg .!ev_ellp_d by Oakbay's représani,ai;ives who sought to impugn
Standard Bank's bona fides, by making unfounded and uniawful claims through weil-

orchestrated public campaigns.

Standard Bank's reasonable apprehension

116.

117.

As mentioned above, on 13 April 2016 Cabinet established the Committee to consider
allegations that certain banks and other financial institutions had *acted unilaterelly and
al)egédly in collusion” when they closed bank accounts or terminated contractual
relationships with Oakbay and its assoclated entities. It appears that the Commities was

‘chaired by Minister Zwane.

The Committee reported that it had meetings with various banks, financial institutions and
insurance companies and representatives of Oakbay. In his founding affidavit, the
Applicant indicates that he did not participate in the meetings of the Committee. The
Applicant was not present during the meeting between Standard Bank and the other

members of the Committes.

o
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118. On 1 September 2016, Minister Zwane, speaking on behalf of the Committee, announced
that the Committee made certain recommendations to Cabinet and that, based on those

recommendations, Cabinet had resolved as follows:

118.1. To recommend fo the President to appoint a judicial inquiry in terms of section

84(2)(f) of the Constitution.

118.2. To conslder the current mandates of the Banking Tribunal and the Banking

Ombudsman. It claimed that the evidence presented to the Committee indicated

that.
"All of the actions taken by the banks and financlal institutions were a
result of innuendo and potentially reckless media statements, and as
a South African company, Oakbay had very litile recourse to the law.”
118.3. To consider the current Financlal Ihtelligence Centre Act and the Prevention and

Combating of Corrupt Activities Act on reporting since *evidence presented to the
'[Commfftee] was unclear on whether the various banks and financiel institutions
as well as the Reserve Bank and Treasury complied with these and other pieces

of legislation”.

118.4. To reconsider South Africa’s clearing bank provisions to allow for new banking
licenses to be issued. The siatement claimed that the evidence before the

Committee suggested that:
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118.5.

118.

120.

*The South Africen banking system Is controlled by & handful of
clearing banks which ensured that every other locel or interational
bank participating in the South African banking sector would need to
go through i‘f_vese clearing bgnks in arr{er to have their transaction

cleared, thereby creating an oligopoly”.

The e;st:_éblishment of a state bank of South Africa with a possible corporatisation

of the post bank being gonsidered :as an option.

A copy of the statement, as it appears as a formal notice on the Department of Mineral

Resources' website, is annexed heret_o‘njarked "SB38",

On 2 September 2016 the Presidency Issued a statement, a copy of which is annexed
hereto marked “SB41". In it, the Presidency purported fo repudiats the statement issued
by Minister Zwane. Notwithstanding the comprehensive nature of the statement issued by

the Department for Mineral Resources through Minister Zwane, the Presidency’s

statement was tefse and simply recorded:

“The statement Issued by the Minister of Mineral Resources, Mr Mosebenzi
Zwane yesterday on 1 September 2016, on the work of the task team established
to consider the implications of the decisions of certain banks and audit firms to
close down thelr accounts and withdraw audit services from the company named
Qakbay Investrents, was Issued in his pe{'sonal capacity and not on behalf of the

Task Team or Cabinet,
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121.

122.

123.

Minister Zwane is a member of the Task Team. He does not speak on behalf of
Cabinet and the contents of his statement do not reflect the position or views of
Cabinet, the presidency or govemnment. The unforfunate contents of the
statement and the inconvenience and confusion caused by the issuing thereof

are deeply regrelted”

What Is lacking from the statement of the Presidency is a corfirmation or otherwise on
whether the Committee, or task team, discussed and made the recommendations
contained in its statement to Cabinet. Furthermore, what is not stated Is whether or not a
a matter of fact Cabinet considered and made the recommendations that are contained in

the statement by the Ministry of Mineral Resources through Minister Zwane.

The result of this lack o; clarity creates the reasonable belief that a real posslbility remains
that some of the recommendations contained In the statement issued by Minister Zwane
could, In one form or the other, be cartled out and given effect. This belief is re-enforced
by claims that the Gupta family still has business interests in the Republic and that the
decision of Standard Bank and other banks to close their accounts jeopardises the

interests of employees of business entitles linked and/or controlled by the Gupta family.

Following the Prasidency's disassoclation with Minister Zwane's unauthorised statement,
the latter advised that the matter could only be decided once the President had suffisiently
applied his mind to it. A media article recording that fact Is annexed hereto marked
annexure “SB42°, This is a further Indication that Cabinet or at the very least some
Cabinet Ministers might assoclate with the statement and action pursuant to that

statement may still be taken.

& | @
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124,

125.

15835

A clear indication that the Govsmment may take some action pursuant to Minister
Zwane's statement is Ere;ident Zuma's answers to parliamentarians during the
President's question and answer session on 23 November 2016. Annexed hereto marked
“SBA43" is a transgript of the relevant portlon of the President's statements in Parliament.
The President’s initial remarks were in response to a Member of Pariiament, Mr. Bantu
Holomisa, about the status of the recommendation of a judicial commission of inquiry as

referred to him by Minister Zwane allegedly at the request of the Cabinet.

Highlighted below are three extracts in terms of which the President's statements provide

insight into the President’s bellef that the Executive is entitied to intervene in such

circumstances:

= .cabinat appointed the Ministers of Finance, Labour and Mineral Resources fo

open a constructive engagement with the banks on the matter of the closure of

bank accounts...”

" _if @ number of banks act in the same way simultaneously, not one bank, not
two banks, Including some financiel institutions. Ta any ordinary person that is
not an ordinary act. It suggests that there is something, the banks can't act
together In the seme manner In the same way. It gives a feeling that there is
something going on here. Now if you are a govemment, as government
intsrvenes In many things If it belisves it is putting the image of the country into
some problems beer in mind that the government has always continued lo ask for
private sector to invest including the investors from outside of South Africa. If you
are sitting at the level of government and you see an action of this nature highly

publicised you have fo say what will the investors out there think of coming to

4
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128.

126.1

126.2.

invest in South Africa if they think the banks can willy-nilly and act in a manner
that suggests collusion about the economy of your country. As a government you
can't sit and say | am doing nothing. It was therefore al;soque!y cqffect becsuss
if the investors don't come he[e, l?eqause they fear the actions of the banks the
country will sey what is the govemment ﬁoing. We therefore needed to know
what is happening as a government, there Is no law that says that you canpot do
so. You are talking about the bank and individual, here there was an action by a
number of banks at the same time, it suggested there is something unfoward
here and as govemment we wanled fo constructively to interact with the banks fo
find out what is this, what are they doing, where has this come from? That was

the reason.”

*The action Jooks suspicious and as government responsible ‘to govern this
country, we'll certainly have to investigate whet is this and we started very politely

by sending a team to meet the Banks to say what is happening.”

The President's statements in Parliament show that:

The President considers the banks' decision to close Oakbay and its associated
entitles' accounts as having being laken without due consideration (i.e. “willy-

nilly™);

The President, like Oakbay, belleves that there may have been collusion between
the banks and other financial Institutions in terminating their relationships with

Oakbay;
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126.3.

126.4.

126.5.

127

127.1.

127.2.

Government will continue to “deal” with the banks' decisions to terminate the

banking relationship with Oakbay and its related entities;

Th_e President's primary concem arising from the banks’ termination of
relationships with Oakbay and its assoclated entities appears to be that such

actions will deter investors from investing in South Africa;

The contents of Minister Zwane's unauthorised statement are still being
considered, which means that they may still be given effect to. This is despite the

President alleging that he reprimanded Minister Zwane for his unauthorised

statement.

itis clear that Government seeks to further intervene with Standard Bank's decision to
terminate its relafionships with Oakbay and its associated entities. Standard Bank
contends that the intervention that has already occurred and that which is being
considered by the President were and would be unlawful for the reasons set ot In this

affidavit that can be succinctly summarised as follows:

Where Standard Bank has temminated its relationship with Oakbay and its
associated entities in order to avold contraventions of, and therefore in
compliance with the FICA, POCA and/or PRECCA not any Minister or the
Executive or any Judicial commisslon of inquiry can lawfully direct that the

terminated relationship be re-instated;

Judicial commissions of Inqulty, generally, require there to be a matter of public

i
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127.2.14.

127.2.2.

concern to justify their establishment. If Oakbay and its associated entities have,
through the Commission, pgrsuaded the l_?residenl to give consideraﬁon to

establlshlng a judamal commlssion of inqulry into the termmat:on of their banklng

-.relatlonshvps there are no vssues of public concem that cou)d jusbfy interfering in

a8 pnvate oontrackual amangement betwesen Siandard Bank and Oakbay {(and its

associated entities).

Firstly, any "qpllu_gsion' as invoked by the President would fall under
the exclusive jurisdiction of the Competition Commission. In its fetter
dated 24 May 2016 to Standard Bank, annexure “SB17 hersto,
O.akblay had threatened that, as an alternative to the urgent High
Court progeedings, it would lay a formal complaint with the
Competition Commission. As far as Standard Bank is aware, Oakbay
and its associated entities have not approached the Competition

Commission to log:_lge a complaint against Standard Bank.

Secondly, In as much as rellance for establishing the Committee, as
repeated by the Presidsnt, was placed upon alleged public concem
about the impact on Investor confidence that closing the Oakbay
accounts may have had, Standard Bank has demonstrated in this
affidavit that such rellance wae mis-placed and unjustified; if anything,
Standard Bank’s compliance with anti-money laundering and ant-
corruption laws to an acceptable global standard was to the public's
patent beneft as it would have enhanced rather than diminished
South Africa's reputatioh as an investment destination and helped to

avold de-risking by our banking Industry's correspondent banks.

.84-
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127.2.3. Thirdly, it stands to reason that all banks in South Africa are bound by
the same laws so when they all independently behave in the same

" way in order to comply with those same laws in response to widely

publicised Ireports of illegal conduct on the part of commeon customers

such behaviour cannot Ij'ust'qu an I,infe_rence of collusion .or oppre_ss{.!.on

of investors lst alone be a matter of public concern.

128. Having regard to the above facts, | respectfully submit that a proper case is made out for

the relief sought in annexure “SB1" hereto,
Responses to the averments made in the founding affidavit

1289. have read the contents of the founding gfﬁda_vit, and set out Sta_ndard Bank's response

thereto as follows.
130.  Ad paragraphs 1-3

Save as stated below, these allegations are admitted.
131. Ad paragraph 4

These allegations are noted.

132. Ad paragraphs 5- 6
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133.

133.1

133.2.

134.

135.

Save as stated below, these allegations are admitted.

Ad paragraphs 7 - 8

The allegations that are aftributed to Oakbay that Standard Bank has acted
unlawfully or improperly are unfounded. -Although Standard Bank took into
account the fact that other banks had terminated their banking relationships with
Oakbay, its own declsion was not co-ordinated or taken in concert with any other

bank or financial institution.

Standard Bank acted independently and without any prior discussions with any of
its competitors. The allegation that Standard Bank acted impropery and

irregularly is equally denied and has been addressed in this affidavit.

Ad paragraph 9

The allegation that Standard Bank gave no justification for its decision to close the
accounts is denied. As stated above, Oakbay knew the reasons for the closure of the
accounts. At the request of Oakbay, the reasons were reduced to writing and thereafter
disclosed by Mr Howa during an interview with Carte Blanche, a television preduction, that

was broadcast nationally on 19 June 2016.

Ad paragraph 10

-68.
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138.

137.

137 1.

137.2.

137.3.

Standard Bank does not In any way condone the loss of Jobs for reasons not of the
employees’ making. However, it Is denled that thers is any connection between the
decision to close the accounts of Oakl;ay (and its associated entities) and any possible

loss of jobs, which Oakbay in any event has failed to prove.
Ad paragraph 11
The contents of this paragraph are noted.

Ad paragraph 12

The contents of the legal opinion are noted. Standard Bank associates itself with

the contents thereof.

fn the letter dated 22 April 2018, annexure “SB37" hereto, the Applicant informed
Minister Zwane, copying Minister Oliphant, that he was seeking legal advice on
what could be done in light of the legislative framework governing the financial
se_ctor. The Applicant stated that It would be advisable that the members of the
Committes consult on the legislative framework for purposes of any discussion
with the financial institutions. The Applicant proposed that such consultation take

place on 28 April 2016.

On 25 April 2016 the Applicant’s counsel furnished the Appiicant with an opinion
which inter afia stated that the Committee’s contemplated meeting with the banks

was not authorised by law. If the Applicant met with Ministers 2wane and

%
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138.

138.1

138.1.1.

138.1.2.

138.1.3.

138.1.4.

Oliphant on 26 April 2616, as he had proposed, then an inference can be drawn
that he shared the opinion or Its conclusions with them. Despite the opinion, the

secretary of the Committee sought a meeting with Standard Bank on 4 May 2016,

Ad paragraphs 13 - 14

In addition to the laws mentioned in the legal advice, additional statutes and other

considerations must be mentioned:

The Prevention of Organised Crime Act 121 of 1998;

The Prevention and Combating of Corrupt Activities Act 12 of 2004;

Standard Bank is part of a global banking group which conducts business
through banks, branches or representative offices in 20 African countries, the
United States of America, the United Kingdom, Brazil, Dubai, Jersey, Isle of Man,
Hong Kong and China. Tharefore, as stated above, Standard Bank is bound by
the anti-money laundering, antl-corruption and anti-terrorism laws of each of
those jurisdictions. It must comply with those laws even when it conducts

business in South Africa.

Additionally, when Standard Bank raises funds that it would lend to its customers
from international financlal markets it is an invariable term of each loan
agreement that Standard Bank commits to full compliance with the anti-money

laundering, anti-carruption, and antl-terrorism financing laws in all of the

o




139.

139.1.

139.2,

139.3.

138.4.

139.5.

Jurisdictions where it operates. | have annexed an example of such a term as

annexure “S811" hereto,

Ad paragraphs 15 - 20

The allegations are noted. | have dealt elsewhere In this affidavit with the
possible consequences that such interference could have on South Africa’s

banking system.

The alleged risk to job opportunities also needs to be placed in context.

Firstly, there is no evidence of any link between the conduct of Standard Bank in
closing bank accounts and possible job Iqssgs. None has ever been

demonstrated.

Secondly, Oakbay was told during the 13 May 2016 meeting with Standard Bank
that more than twenty licensed entitles offer payment services in South Africa.
O_akbay was asked to explain the contention why jobs would be lost if just four of
these entities withdraw their services from Oakbay and its associated entities;
Oazkbay had no compelling answer beyond a general statemant th,.at‘the nature of

its businesses required country - wide banking coverage.

Thirdly, transactions which violate the laws of the country, such as money
laundering and corruption, pose a far greater risk to the banking system and the

financial stability to the couniry than can closure by Standard Bank of
-89
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140.

141.

141.1.

141.2,

141.3.

transactional accounts of individual businesses,

Ad paragraph 21

This is noted.

Ad paragraphs 22 - 23

As noted above, Standard Bank first and foremost is entitled as of right to
terminate a banking relationship and is not obliged to provide reasons when
doing so. On the facts of this particular case, Standard Bank acted in a way that
is procedurally fair and had sufficlent grounds for terminating the banking

relationship.

Standard Bank views Its regulatory obligations and the protection afforded to it
under the provisions of the FICA in a serious light. Standard Bank maintains that

it acted in accordance with its legisletive obligations to the extent that any

Reports listed in the Certificate issued by the Centre, attached as annexure P2 to

the Applicant’s founding affidavit, were filed by it and remains mindful of the
consequences of contravening the prohibition in sections 29 (3) and 29 (4) of the

FICA.

Any information which may have been submitted by Standard Bank, and which
may appear as a Report in the Certificate, would have been submitted as a result

of Standard Bank complying with section 29 of the FICA and applying the
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141.4.

141.4.1.

141 4.2,

guidelines set out in the Guidance Nate, including the indicators set out therein.

The information adverse to Qakbay and its associated entities that came to light
‘compelled Standard Bank to observe its regulato& pbligaﬁons. This h;s been
addressed above, bowevef. somé as_p_e.cts require emphasis. Standard Bank,
having considered all ._the publicly available and private!y held adverse
information, formed the reasonable suspicion that there had been or could in the
future be possible confraventions of the FICA, read with the corrup'aon-curbmg
-related legislation, on the part of Oakbay and its associated entities. Particularly,

Standard Bank took into account the following:

In 2013 an [nter-Ministerial Task Team concluded that a civilian
aircraft was allowed fo land at air force base Waterkloof as a result of
“false pretences, as a resuit of the man{’pulation of the process by the
Gupta family’, and various public officlals “who shared a common
purpose and acted in concert’ with the Gupta family. The members of
the Gupta family were accused of bringing to bear undue influence on
various state officlals. Due to the length of the report, only the

relevant extract of the report Is annexed hereto marked "SB30"°

In December 2015 ABSA Bank terminated all relationships with
Oakbay. While no reasons have been publicly announced by ABSA
Bank, it stands to reason that it was also equally concerned about the

risk of & continued assoclation with Oakbay.

* For a full copy of the study, pleasa visit the following fink: hitpifiwww us\ice gov.za/repe
8 full copy of the study will be mada avaliable to the Court at ths hearing of the application.

o7i0[ps/gter’201303174cos-walerklogf-repor,pd!. Please note that
-71-
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141.4.3.

141.4.4.

141.4.5.

141.4.6.

It had been reported (and is now commen knowledge, since the
report of the Public Protector) that Minister Zwane accompanied a
delegation from Oakbay/Tegeta to Switzerland to facilitate the
acquisition of Optimum Coal by Tegeta, yet Oakbay had denied this

to be the case.

Regardiess of the report by the Public Pfot_ector, it had been public
knowledge from media reports that such a trlp was undertaken by
Minister Zwane. This fact was of concern since Minister Zwane would
have known that, as the responsible regulator, he would be required
by section 11 of the Minerals and Petroleum Resources Development
Act to {impartially) approve any resultant acquisition and therefore

should not have “entered the arena’ in this way.

The allegations of offers of promotions to Deputy Minister Jonas and
former MP Mentor by members of the Gupta family would, if true,
evidence a breach of the provisions of PRECCA. This certalnly had
been the conclusion reached by the Democratic Alliance in laying

criminal charpes, as appgars from annexure “SB27" hereto.

More relevant Is Standard Bank's obligation under POCA not o deal
in what it ought to suspect are the proceeds of crime; if either or both
offers had been accepted, benefits flowing therefrom to Ozkbay's and
its related eniities' via their accounts with Standard Bank would
arguably be the proceeds of crime and if similar offers had already

baen made to other gevernment officlals, not disclosed and accepted

Vi
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141.4.7

141.4.8,

then benefits flowing therefrom to the Oakbay entities via their
Standerd Bank accounts would similarly, arguably, already be the

proceeds of crime In the hands of Standard Bank.

Arm_Jr}d March 2Q16 the media reported that Mr Them_ba Maseko (the
previous Head of Government Communication. and Information
Systems) had ment_lon_e&_that President Zuma had requested him to
assist the Gupta family. In a subsequent mesting with the family, Mr
Maséko refused the demand made to acquire advertising space in a
newspaper which is ultimately owned by the Gupta family. Upon his
refusal, a threat was made against him and he does not discount the
possibility that he lost his job because of his refusal to assist the
Gupta family. Standard Bank could not ignore the reasonable
suspicion of a possible contravention of PRECCA created by this
disclosure; if Mr Maseko had taken up adveriising space in these
circumstances the purchase consideration in the hands of the

bankers to the newspapers would arguably be the proceeds of erime.

Oskbay's auditors had terminated their audit contract with Oakbay
and is associated entities citing “essociation risk”. Since auditors
usually have much greater access to a company’s books, records and
affairs than does the bank providing transactional accounts, Standard
Bank could valldly ihfer from the auditors' decision that they had
access to adverse information that Standard Bank ought not to

ignore.
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141.4.0.

142.

142.1.

142.2.

The reports about financial assistance to the President's family as

mentioned in annexures “6831° and “SB32” were of concern.

Ad paragraphs 24-25

The Court is referred to the contents of annexure P2 to the founding affidavit. It
is '_su_bmitted that the information contained therein suffices for purposes of this
application. The FIC is the correct repository of all the information supplied to it,
from which the certificate tmarked annexure P2 to the founding affidavit was
drawn. The disclosure of information by the FIC is regulated by applicable

legislation.

in amplification of the stance adopted by Standard Bank, this Honourable Court is
asked to take into account the media statement published by the FIC on
11 November 2016, a copy of which is attached hereto marked annexure
*SB44”, It is apparent that the FIC saw fit to clarify what it terms “a general
misunderstanding of a report oh a fransaction, which a reporier deems suspicious
or unusual and [its'] role In protecting the reported information.’ The FIC goes on
to describe the content of a report on & suspicious or unusual transaction, as one
which “includes Information about a person's identity as well as the person’s most
private information such as bank account details, sighatories on accounts,
balances in accounts, and so on.. It also contains information about financial
transactions the partles Involved, amounts involved, etc. . This is non-public,
private and confidential information about a person that is protected under the
Protection of Private Information Act and the Constitution of the Republic of

South Africa.”

74 -
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142.3.

142.4.

143.

144,

144.1.

The FIC's position with regards the disclosure of Reports is made clear in an
unequivocal statement that it "can categorically state that the [Centrej has never,
sin_c:e its inception, given _copiqs pf reports on susplicious or unusual transactions
fo m veétigators, pol[t)'q’_ans (including the Minister of Finance who is the Executive
Authority responsible for the  FIC) or any other person, or allowed any such

person fo access fo such reporis.”

it Is undeniable that the FIC assumes jis responsibilities and its role as the
qdmitted_ gatekeeper of the information reported to it under section 29 of the FICA
with due conslderation to the prohibitions set out therein and the penalties that
may ensue should disclosure occur. In light of the public stance adopted by the
FIC on this Issue, Standard Bank respectfully submits that its approach in
addressing paragraphs .24 and 25 of the Applicant’s founding affidavit, in the

manner that it has, is warranted.

Ad paragraph 26

These allegations are noted. As they are Hot within the kn_owledge of Standard Bank, |

will not respond to them.

Ad paragraph 27 and 28

The funds were Indeed transfetred from Standard Bank to the Bank of Baroda. In
response to the Applicant'’s application, Oakbay's attorney issued a statement

wherein he confirmed transfer of the funds by Standard Bank to the Bank of

e
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144.2.

144.,2.1.

144.2.2,

144.2.3.

144.2.4.

Baroda. A copy of the media statement is annexed hereto marked “SB45°.

The circumstances under which the transfer took place were the following:

On 2t April 2016, Ms Ronica Ragavan (represe_,nting Oakbay
Investments (Pty) Ltd) addressed an e_—maﬂ,’. to Standard Bank
informing it of the amount of é1.456 billion held by Standard Bank for
Cakbay and the intention of Oakbay to move the money to a different

bank. A copy of the e-mall is annexed marked "SB46".

On 22 Apri{ 2016 Standard Bank responded to the request for the
movemer;t of the funds. In an e-mail of the same date, annexed
hereto marked “SB47", It was Indicated that the funds could not be
moved to a different account since the holder of the account was the
Optimum Mine Rehabilitation Trust (“the Trust’). It was mentioned
that in order for the transfer of the funds to be efiected, the appeinted

trustees of the Trust would have to issue the necessary resolutions.

Within a malter of days the Trust's trustees were replaced by
nominees of Oakbay as is apparsnt from the attached Letters of
Authority, dated 26 April 2016, marked “SB48". The new Trustees
were Althaf Emmamally, Pushpavenl Ugeshi Govender and Trevor

William Scott.

A document dated 5 May 2016 from the Department of Mineral
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144.2.5.

144.2.6.

Resources, Witbank, to Tegeta, signed by the Regional Manager:

Mpumalanga Mineral Regulation, with the reference Mr NA

_Tshhdandekano,_ which Is annexed hereto marked °SB49" was
Pprovided by Oakbay to Standard Bank. The document stated that the

DMR ‘acknowledges the moving of the funds for financial provision

held in a Trust Account with Standard Bank to the Bank of Baroda,
Johannsesburg, provided that such bank is registered with the

Reserve Bank of South Africa.”

On 27 May 2016 Standard Bank wrote a letter to the Trust and
OCM's business rescue practitioners informing the Trust that
pursuant to the sale of shares agreement between Optimum Coal
Holdings (Pty) Lid and Tegeta, it' would be terminating fts
relationships with all companles that had been acquired by Tegeta
pur_lsuant to the sale of shares agreement. Consequently, Standard
Bank would be terminafing its relationship with the Trust and any
transfer of the funds held in the account of the Trust to another
institution would require the prior writien approval of the Department
of Mineral Resources, A copy of the letter is annexed hereto marked

*SE50"

On 13 June 2016 a copy of a resolution by the Trust, which is
annexed hereto marked “SB51°, was provided to Standard Bank, as
evidence that the new Trustees had resolved that “the Funds
presently held with Standard Bank should be transferred to the

account with Bank of Baroda, Johannesburg once the account is
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144.2.7

opened.” PU Govender “in her capacily as a Trustee of the Trust®
was authorized to slgn all the documents required to give effect io the

transfer.

it was only at this point, having satisfied iiself that the necessary
approvals from the Trust and the Department of Mineral Resources
had been obtained, that Standard Bank agreed to transfer the funds
to the Bank of Baroda. Following the transfer, on 21 June 2016 |
wrote a letter to the Minlster of the Departme.nt of Mineral Resources,
Minister Zwane, informing him of the transfer to the Bank of Baroda.
A copy of the letter is anhexed hereto marked "SB52. | received no

acknowledgement or reply.

144.3. Standard Bank has no knowledge of what happened to the funds after they were

transferred to the Bank of Baroda.

145. Ad paragraph 29

As noted above, Standard Bank seeks an expanded relief in view of the possible threats

of further executive interference.

Approprlate remedy

148. It is respectiully submitted that Standard Bank has made out a case for the relief set out in

annexure "SB1°. It is also submitied that Standard Bark will be entitled to a cost order in

78-
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the event of any of the respondents or any other party opposing the relief sought by it in

annexure “SB1".

"~ IAN HAMISH SCOTT SINTON

I CERTIFY that this affidavit was signed and sworn to before me at JOHANNESBURG on this the

} 52{« day of DECEMBER 2016, by the deponent who acknowledged that he knew and
understood the contents of this affidavit, had no objection to taking this oath, considered this oath

to be binding on his conscience and who uttered the following words: "l swear that the contents of

this affidavit are true, so help me God".

#  'COMMISSIONER OF OATHS

‘COMMISSIONER OF OATHS (ex officio)

*" Jason Michae! Smith
Practising Attomey - J.M.S. Inc
Sulie 1, 26 Baker Street, Rosebank

: Tek: 011447 8188

. 78.
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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

NATIOWEL ~a-Asiay . ]

' P E:E‘E:‘JL CASE NO: 80978/16
In the matter between: 9718 15~ 13
MINISTER OF FINANCE Applicant
and LEGAL BCRVICES
OAKBAY INVESTMENTS (PTY) LTD First Respondent
OAKBAY RESOURCES AND ENERGY LTD Second Respondent
SHIVA URANIUM (PTY) LTD Third Respondent
TEGETA EXPLORATION AND RESOURCES Fourth Respondent
(PTY)LTD
JIC MINING SERVICES (PTY) LTD Fifth Respondent
BLACKEDGE EXPLORATION (PTY) LTD Sixth Respondent
TNA MEDIA (PTY) LTD Seventh Respondent
THE NEW AGE Eight Respondent:
AFRICA NEWS NETWORK (PTY) LTD Ninth Respondént
VR LASSER SERVICES (PTY) LTD Tenth Respondent
ISLANDSITE INVESTMENTS ONE Eleventh Respondent
HUNDRED AND EIGHTY (PTY) LTD
CONFIDENT CONCEPT (PTY)LTD Twelfth Respondent
JET AIRWAYS (INDIA) LTD Thirteenth Respondent

(INCORPORATED IN INDIA)

SAHARA COMPUTERS (PTY) LTD

Fourteenth Respondent
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ABSA BANK LTD
FIRST NATIONAL BANK LTD

STANDARD BANK OF SOUTH AFRICA
LIMITED

NEDBANK LIMITED

GOVERNOR OF THE SOUTH AFRICAN
RESERVE BANK

REGISTRAR OF BANKS

DIRECTOR OF THE FINANGIAL
INTELLIGENCE CENTRE

Fifteenth Respondent
Sixteenth Respondent

Seventeenth Respondent

Eighteenth Respondent

Nineteenth Respondent

Twentieth Respondent

Twenty-First Respondent

FILING SHEET

PRESENTED FOR FILING: The Eighteenth Respondent's answeririg affidavit.

DATED at PRETORIA on the 12™ day of DECEMBER 2016,

BAKER & McKENZIE
fney's for the Eighteenth Respondent
Tel:(011) 911 4300

Fax:(011) 784 2855

Email: Gerhard.Rudolph bakermmckenzie.com

TO:

THE REGISTRAR

THE ABOVE HONOURABLE COURT
PRETORIA

Widaad. Ebrahim@bakermckenzie.com
Callum.OConnor@bakermckenzie.com
Ref: G Rudolph/ CO

c/o ADAMS & ADAMS

Adams & Adams Place

Lynnwood Bridge

4 Daventry Street

Lynnwood Manor

Pretoria

Tel:  (012) 432 6000

Ref: Adele Jordaan
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THE STATE ATTORNEY
Attorneys for the Applicant
SALU Building

255 Francis Baard Street
Pretoria

Tel 012 309 1575 : Acknowledge receipt this ___ day of
Fax: 012 309 1649 December 2016 s —_
Fax to Email: 086 629 3073 - 7S

Email: TNhlanzi®justice.gov.za Signed ( ]

Ref: 2427/16/Z32. Ms T Nhlanzj —_

AND TO VAN DER MERWE EN ASS

RIGEL LAAN 62
VAN DER MERWE AND ASSOCIATES WATERKLOOF RIDGE - PRETORIA

Attorney’s for the 1%, 2™, 31 4t gth : 0209

7%, 10", 11", 12" and 14" Respondents &%.031223;235;3325//08;56530 7587

62 Rigel Avenue North '

Waterkloof Acknowledge receipt this /2 day of
Pretoria December 2016 ‘@

Ref: Mr GT VD Merwe/st/078 {055
Tel: 012 343 5432 Signed

Email: simone@vdmass.co.za

AND TO

EDWARD NATHAN SONNENBERGS
Attorney's for the 15™ Respondent
150 West Street

Sandton

Email: dlambert@ensafrica.com

Ref: M Katz/ D Lambert/0416998

¢/o GERHARD BOTHA & PARTNERS INC . . \l

First Floor, Erasmus Forum Building B Sledge gacelpt this\od__day of

Cnr Rige! Avenue & Stokkiesdrrai exgmaer ?\ -

Erasmusrand ‘D&LG . \EVES

Tel; 012 347 0480 Signed ERHARD BOTHA

Email: brendon@bothapartners.co.za ngﬁ?gmﬁﬁ d'inNggé"

Ref: Mr B Swart! Mr H Botha - Cnr. Rigel Avenue & Stokkiesdrag)
Erasmusrand 0181

AND TO

NORTON ROSE FULBRIGHT
Attorneys for 16" Respondent
34 Fredman Drive, Sandton
Email:

. ice@® Ibright. . .
aslam.moosaice@nortonrosefulbright.com Acknowle dge. receipt this day of

Ref: Mr Moosajee/FNB 13954

clo MONTLE JOOMA SABDIA INC December 20164 | ) Ine
Ground Floor, Duncan Manor - reoTre—Sahdi2.
Cnr Jan Shoba and Brooks Streets Signed Mothie
Brooklyn 17 DEC 2016
Tel: 012 362 3137 . P P
retaria E‘;?z?sumlf ' l\\,
i [

JFext
Recelved without Prej S \,\_'i i




AND TO:

BOWMANS

Attorneys for the 17" Respondent

165 West street

Sandton

Tel: 011 668 9000

Fax: 011 669 9001

Email: clement. mkiva@bowmanslaw.com/
alan.keep@bowmanslaw.com

Ref: C Mkiva/ 6164672

¢/o BOSHOFF ATORNEYS

Ground Floor, Hazelwood Gate Office Park

14 Oakiree Avenue

Hazelwood

Pretoria

Tel: 012 424 7500

Fax: 086 228 6805

Ref. Natasha Nortje

AND TO

WERKSMANS

Attorneys for the 19" and 20" Respondents
155- 5th. Street

Sandton ]

Tel: +27 11 535 8000 IF: +27 11 535 8600
Ref: Mr C Manaka / Mr C Moraitis

Email: cmanaka@werksmans.com

cmoraitis@werksmans.com
Ref: SOUT 3267.63

clo MABUELA INCORPORATED
Charter House, 179 Bosman Street
Pretoria Central

Tel: 012 325 3966

Email: mabuela@tiscali.co.za

AND TO

MACROBERT ATTORNEYS

Attorneys for the 21% Respondent
MacRobert Building

Cor Jan Shaba & Justice Mahomed Street
Tel: 012 425 3436

Email: ghay@macrobert.co.za

Ref: G K Hay
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Acknowledge receipt this ___ day of
December 2016

Signed

BUELA INCORPORATED
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Time:
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Acknowledge receipt this ___ day of
December 2016

Signed

Acknowledge receipt this __ day of
December 2016

Signed
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Attorneys
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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

In the matter between:
MINISTER OF FINANCE

and

OAKBAY INVESTMENTS {PTY) LTD
OAKBAY RESOURCES AND ENERGY LTD
SHIVA URANIUM (PTY) LTD

TEGETA EXPLORATION AND RESOURCES
(PTY) LTD

JIC MINING SERVICES (PTY) LTD
BLACKEDGE EXPLORATION (PTY) LTD
TNA MEDIA (PTY) LTD

THE NEW AGE

AFRICA NEWS NETWORK (PTY) LTD
VR LASER SERVICES (PTY) LTD

ISLANDSITE INVESTMENTS ONE
HUNDRED AND EIGHTY (PTY) LTD

CONFIDENT CONCEPT (PTY) LTD

JET AIRWAYS (INDIA) LTD
(INCORPORATED IN INDIA)

SAHARA COMPUTERS (PTY) LTD

CASE NO; 80978/16

Applicant

First Respondent
Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent
Sixth Respondent
Seventh Respondent
Eight Respondent
Ninth Respondent
Tenth Respondent

Eleventh Respondent

Twelfth Respondent

Thirteenth Respondent

Fourteenth Respondent




ABSA BANK LTD Fifteenth Respondent
FIRST NATIONAL BANK LTD Sixteenth Respondent
STANDARD BANK OF SOUTH AFRICA Seventeenth Respondent
LIMITED

NEDBANK LTD Eighteenth Respondent
GOVERNOR OF THE SOUTH AFRICAN Nineteenth Respondent
RESERVE BANK

REGISTRAR OF BANKS Twentieth
Respondent

DIRECTOR OF THE FINANCIAL . Twenty-First Respondent
INTELLIGENCE

CENTRE

ANSWERING AFFIDAVIT OF THE EIGHTEENTH RESPONDENT (NEDBANK)

I, the undersigned,

MICHAEL WILLIAM THOMAS BROWN

do hereby meke oath and state -

1

I 'am an adult male and the Ghief Executive Officer of Nedbank Limited
("Nedbank"). Nedbank is the Eighteenth Respondent in the above application,
Nedbank is a commerclal bank, registered as such under the auspices of the
Banks Act, 1980 and operating under the supervision of the South Alrican

Resarve Bank.
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The facts hereln confained are within my personal knowledge save where
otherwise stated or where the contrary appears from the context, and are both

true and comrect.

By virtue of the position 1 hold, 1 am authorised by Nedbank to depose to this
affidavit,

THE PURPOSE OF THIS AFFIDAVIT

4

On 24 October 2016, Nedbank electronically served a natice of appointment as
attorneys of record on those parties already represented by attorneys

(‘the Notice"). A copy of the Notice is attached as "MB1". In the Notice,
Nedbank:

4.1 noted its support for the rellef sought by the Minister of Finance ("the

Minister") in this application; and

4.2 confirmed that it may file an affidavit within the timeframes prescribed

for the filing of answering affidavits.
This is the affidavit foreshadowed in the Notice.

The present application emanates from the individual decisions of various
banks to terminate their relationships with entities associated with the Gupta
family. Copies of media reports where the First Respondent has publicly
confirmed the termination of its relationships with the banks, Including a related
announcement published by the Second Respondent, are collectively attached
as "MB 2". The closure of these bank accounts has garnered significant media
attention as well as the attention of Government — so much so that Cabinet

convened an inter-ministerial committee to review the issue ("the IMC").

~
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11

There are two intersecting narratives that are relevant to this application. The
first narrative has to do with the individual decisions of varlous banks to close
the accounts of companies assoclated with the Gupta family. The second
narrative has {0 do with Cabinet’s decision to convene the IMC, The two
narratives intersect because the establishment of the IMC was prompted by the
Individual banks’ decisions to close the accounts of companies associated with

the Gupta famlly,
My affidavit describes both naratives from the perspective of Nedbank.

Annexure “L" {o the founding affidavit is a letter from the First Respondent to
the Miqister dated 25 July 2016, The letter attaches “the notice letier from- alf
four banks". Although the attachments do not form part of Annexure “L", |
assume that the notice letter(s) from Nedbank must have been attached to

Annexurs “L",

t altach as "MB 3" a copy of the termination letter that was addressed by
Nedbank to the First Respondent on 7 April 2016 ("the Nedbank termination
letter”). Similar fermination letters were addressed by Nedbark fo the First,
Eleventh, Twelfth and Fourteenth Respondents and the Tenth Respondent
("the Affected Respondents™) on 7 April 2016 and 4 May 2018 respectively.

The Nedbank termination letter states as follows:
"Dear Sirs
1. We msferto the abovementioned account held with Nedbank Ltd,

2. Nedbank is of the view that any continued relationship with Oskbay

Investments (Py) Ltd may create material business risks and coy
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13

14

pose significant reputational risk to Nedbank and as such we are

unfortunately not prepared fo continue our banking relationship.

3. We hereby terminate the banking relationship, as we are entitied to
do, and provide you with 30 (thirty) days' notice to find alternative
bankers. As Nedbank is not your prirary banker we believe that the
hofice period is reasonable and provides you with adequate time fo

find alternative banking facilities."

| have annexed the Nedbank termination letter ta my affidavit because It was
made avallable by the First Respondent to the Minister. | am advised that the
Firsf Respondent has thereby waived any confidentiality that may have
attached to the Nedbank termination letter.

The reason for Nedbank’s declsion to close the bank accounts of the Affected

Respondents is set out in paragraph 2 of the Nedbank termination letter.

The Affected Respondents appearto dispute this. Annexure "A" to the founding
affidavit is a lefter in which the CEO of the First Respondent states that “we
have received no justification whatsoever to explain why ABSA, FNB, Sasfin,
Standard Bank end now Nedbank have decided to close our busineés
accounts". In addition, Annexure “L” to the founding affidavit is a letter in which
the CEO of the First Respondent states to the Minister that "{hJopefully, we can

Jointly find a way to understand the real reasons for the banks decision ta

unilateraily close our accounts" (my underiining).
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16

17

These statements are difficult to understand because paragraph 2 of the
Nedbank terminatlon letter provides the “reaf reason” for Nedbank's decision to

close the bank accounts of the Affected Respondents,

On 18 November 2016, Nedbank's atiorney of record addressed to the Affected
Respondents’ attomey the letter annexed as "MB 4%, in which the Affected
Respondents were requested to consent to the waiver of confidentiality in so
far as it pertains to the termination of thelr banking relationships with Nedbank.
The Affected Respondents decfined to do so in a letter dated 24 November
2016. The response and the further reply from Nedbank's attomeys are

annexed as "MB §.1" and "5.2" respectively.

} make the following observations regarding the position adopted by the
Affectad Respondents;

17.1 The Affected Respondents have placed it in the public domain that

their bank accounts were terminated by Nedbank.

17.2 The First Respondent walved confidentiafity over the Nedbank

termination letter when it made the letter available to the Minister.

17.3 The reasons for Nedbank's decision to close the Affected
Respondents' bank accounts are set out in paragraph 2 of the
Nedbank termination letter. The Affected Respondents are therefore
wrong when they assert that they have recelved “no Justificalion
whatsoever to explain why” Nedbank closed their bank accounts
{annexure A to the founding affidavit). The First, Eleventh, Twelfth

and Fourteenth Respondents have been aware of these reasons

4\
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17.4

175

17.6

177

17.8

since 7 April 2016, and in the case of the Tenth Respondent, since 4
May 2016.

The Affected Respondents accept that Nedbank acted lawfully when
it terminated their bank accounts. This is apparent from annexure E
to the founding effidavit, where the Affecied Respondents state that
they are of the “strong view” that any legal challenge to the banks’
declsion fo close their accounts would be *stili-born* and would “fail in

a court of law”,

Although they accept that Nedbank and the other banks acted lawfully
when they temminated the bank accounts, the Affected Respondents
have nevertheless requested the Minister to intervene, This is
apparent from Annexure E to the founding affidavit, where the
Affected Respondents “appeal fo [the Minister] for assistance” in

relation to the closure of their bank accounts.

The Minister is of the view that he has no power in law “fo interfere
with the relations between registered banks and their clients"

(annexure M to the founding affidavit).
I am advised that the Minlster's view is correct in law,

The Affected Respondents have refused to accept the correctness of
the Minister's view and have persisted in their requests that the
Mirister must interfere in the relationship between the banks and the
Affected Respondents. Those requests are unjustified and unlawful.

Nedbank files this affidavit in support of the Minister's position that he

¢




18

19

has no pawer in law (or otherwise) to accede to the requests of the
Affected Respondents.

In this affidavit | explain why Nedbank supports the refief sought by the Minister.
| adopt the following structure below:

18.1 [ deal first with the events that are relevant to Nedbank's termination
of its relationships with the Affected Respondents and the
establishment of the IMC.

18.2 | then explain the regulatory framework under which Nedbank
operates. | do so because it provides necessary context to
understanding the risks and business objecﬁves. that underpin the
operations of banks In the local and intemational market, This also

highlights that banks are legally entitled to close cllent accounts.

18.3 ! conclude with some brief remarks regarding the importance of the

relief sought by the Minister.

Since Nedbank supports the relief claimed by the Minister, it is unnecessary for
me to respond on a paragraph-by-paragraph basis to the allegations and
submilssions contained in the Minister's founding papers. | merely note that In
paragraph 25 of his founding affidavit, the Minister states that it is open to the
banks to disclose certain reports filed under section 29 of the Financial
Intelligence Centre Act 38 of 2001, It is unnecessary for me to address this
issue because it has been overtaken by events. On 25 November 2015, the
Afected Respondents (together with some of the other cited respondents)

launched an application against the Director of the Financial Intelligence Centre




out of this honourable court under case number 92027/186, in which they seek
disclosure of the reports referred to in Annexure "P2* to the Minister's

application.

THE TERMINATION OF NEDBANK'S BANKING RELATIONSHIPS WITH THE

AFFECTED RESPONDENTS AND THE ESTABLISHMENT OF THE IMC

20

21

22

Prior ta May /June 2018, Nedbank had 5 banking relationship with the Affected
Respondents. To the best of my knowledge, all of the Affected Respondents
were multi-banked and Nedbank was in no instance their primary and/or sole
banker. For the duration of the relationships with the entiies comprising the
First, Eleventh, Twelfth and Fourteenth Respondents, Mr Ravindra Nath was

thelr representative and the point of contact between these entities and
Nedbank.

In mid-February 2016, Nedbank started conducting a review of its relationships
with the Gupta family and associated entities — including the Affected
Respondents. This review continued during March to early April 2016. it was
during this time, on 16 March 2016, that the Deputy Finance Minister, Mcebisi
Jonas, released a press statement ta the effect that he had been offered the
positian of Minister of Finance by Mr Ajay Gupta. (A copy of the press release
is attached as "MB &".)

On 4 April 2018, it was reported in the media that KPMG and Sasfin had
severed ties with Oakbay Resources and Energy Ltd (the Sscond Respondent)
reportedly "due to a scandal® over the relationship between the Gupta family

and President Jacoh Zuma. Two days later it was announced in the media that

First Natlonal Bank Ltd (the Sixteenth Respondent) had closed the accounts /
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24

25

held by the First Respondent with i Copies of the media reports referred to in
this paragraph are attached as "MB 7™ and "MB 8" respectively,

On 6 April 2016, Nedbank decided to terminate its contractual relationship with
the Affected Respondents (amongst others). The reasons for this decision are
recorded in paragraph 2 of the Nedbank termination letter to which | havs

already referred.

On 7 April 2016 a meeting was held between Nedbank (represented by Kandis
Swanepoel, Marie Strydom and Brent van Wyk) and Mr Nath (representing the
Affected Respondents, save for the Tenth Respondent). During this meeting,
Nedbank's representatives conveyed to Mr Nath the bank's intention to
terminate the relationships and presented him with termination letters, Including
the Nedbank termination letter (attached as “MB3") and the letters to the
Eleventh, Twelfth and Founeénth Respondents (amongst others), confirming

the reasons for the decision to terminate.
I response, Mr Nath;

25.1 refused to accept defivery of the termination letters, asking that they

be delivered fo the entities concemed; and

252 asked that Nedbank make no media statement in relation to the
tarmination of the relationships, asserting client confidentiality, and
threatened civil action against Nedbank should )t make the termination
public. Without acknowledgement of any obligation to do so, Nedbank

has, to date, honoured this request,
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27

28

28

Identical termination letters were addressed to each of the Affected
Respondents via registered post. The affected banking accounts were duly
terminated within the Indicated timeframe. Notice to the Tenth Respondentwas

given on 4 May 2018,

On 13 April 2016 Govemnment announced the establishment of the IMC to
investigate the closure of the "Oakbay accounts®. The IMC would apparently be
made up of the Applicant, the Minister of Mineral Resources (Mosebenzi
Zwane) and the Minister of Labour (Mildred Oliphant).

I have no personal knowledge as to whether the IMC was properly constituted
by Government. The Minister has made available in terms of Rule 35(12) a
letter that he addressed to Minister Zwane on 22 April 2018, in which he states
that “no Inter-Ministerial Committee was established” at the Cablnet mesting
held on 13 April 2006. (A copy of the letter is annexed as "MB 8".) Where |
refer below to the IMC, this shouid not be taken to suggest that the IMC was
properly constituted. | reiterate that this is a matter in respect of which | have

no knowledgs.

In e letter dated 14 April 20186, the day after the apparent establishment of the
IMC, Mr Nazeem Howa (the then Chief Executive Officer of the First
Respondent) wrote to Nedbank, requesting an urgent meeting regarding "the
decision to terminate banking services to various companies within our group.”
A copy of Mr Howa's correspondence, received by emall on 19 Aprit 2016, is

attached marked "MB 10".
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31

The parties met on 3 May 2016. Nedbank was represented by Mr Ciko Thomas,
Mr Sandile Shabalala and Ms Marie Strydom. The First Respondent was
represented by Mr Howa, Mr Trevor Scott, Mr Terry Renson, Ms Ronica
Ragavan and Mr Mark Pamensky. [ was not present at the meeting; but | am
advised that the reasons for Nedbank's termination of the Affected
Respondents’ bank accounts were discussed and reaffirmed. (Confirmatory
affidavits from Mr Thomas and Ms Strydom will be delivered togsther whh this
affidavit.) | do not deal further with what was discussed at the meeting for the

reasons | have explained in paragraph 16 above.

On 4 May 2016 Nadbank was contacted by the secretary of the IMC, Ms Zarina
Kellerman, requesting my attendance at a rﬁeeting with the IMC. The meeting
was scheduled for 6 May 2018, | attended on behalf of Nedbank along with Ms
Anna [saac, Chief Legal Counse] for Nedbank and Mr Thomas. Attending on
behalf of the IMC was Minister Zwane, Ms Kellerman and various other
attendees who at the time were unknown to me. Minister Oliphant and Minister
Gordhan were not present. In response to our specific enquiry, we were
assured that the IMC was quorate and that Ministers Oliphant and Gordhan
were aware of the meeting and that they had mandated Mirﬁstér Zwane to
proceed in thelr absence. On 6 May 2016, after the mesting and on my
instructions, my executive personal assistant, sent an emait to Ms Kellerman,
requesting confirmation of the full names and titles of the persens in attendance
on behalf of government. A copy of the request, together with the response
received on 9 May 2016 is atteched as "MB 11", To the extent that the Ist
records Minister Oliphant as having been in attendance at the meeting, this is

incorrect.
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33

Minister Zwane asserted that the IMC meeting was confidential in nature. | am

advised that there is no basis in law for Minister Zwane's statement that the

meeting was to be confidential. In any event, | was under the impression that

the proceedings were being recorded for transcription purposes.

In broad terms, what transpired at the meeting was as follows:

33.1

33.2

33.3

33.4

At the outset of the meeting, Minister Zwane assured me that the
purpose of the meeting (and the IMC) was not to represent any
particular family or company, but rather to resolve the apparent issues
of Investor confidence and reporied potential job losses that had

emerged, which ostensibly numbered in the thousands.

t confirmed that, due to client confidentiality, | was not at liberty to
discuss any client specific matters and, further, that any news reports
regarding the termination of banking relationships did not emanate

from Nedbank who had maintained strict client confidentiality.

| then detailed the generic underlying principles which may be
considered by a bank when declding to terminate its relationship with
any cllent, and the ovenriding pn‘nc‘lpleS surrounding the regulatory
enviranment within which South African banks operate. (I shall say

more about these principles below.)

During the meeting, and notwithstanding the Minister's assurances
regarding the mandate of the IMC, several questions were posed in
relation to the specific circumstances surmounding Nedbank's
termination of its relationships with persons and entitles related to the
Gupta family (which at the time included the Affected Responden

13
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34

335

33.6

and questioning the seemingly “unanimous" decision by South African
banks to close accounts. Minlster Zwane, while acknowledging that
Nedbank was not the primary transactional bank for the various
entities, suggested that Nedbank consider stepping in ‘fo save jobs,
considering the relevant family fhad] resigned from these companies".
| reiterated that Nedbank was not in a position fo discuss client-
specific matters. | also confirmed that Nedbank had decided to
terminate the relevant relationships independently, without reference

to (or consultation with) any other bank(s).

The overall impression | came away with was that the purpose of the
meeting was to determine whether there was a co-ordinated decision
amongst the major South African banks to terminate the accounts of
persons affiliated with the Gupta family, and whether Nedbank would

consider engaging with the relevant entities as their primary banker.

At the conelusion of the meeting, Minister Zwane commented on some
banks which had apparently declined to appear before the IMC, noting
his surprise that they had refused to attend "a meelting with

government' es they receive their licences from government.

On 1 September 2016 Minister Zwane released a press statement (annexure

"MB 12") stating that;

34.1

the IMC had held various meetings with various banks, financial
institutions, insurance companies and representatives from the First

Respondent;
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342  Minlster Gordhan was part of the IMC but did not attend its meetings;
343 areport "of recommendations" had been tabled at Cabinet;
344  after discussion of the report, Gabinet had resolved to:

3441 recommend that the President consider establishing a Judicial
Enquiry under 84(2)(f) of the Constitution; and

3442 “consider the cument mandates of the Banking Tribunal and
Ombudsman, as evidencs presented to the IMC indicated that
all of the actions taken by the banks and financial institutions

were as a result of Innuendo and potentially reckless media

statements..."

On the very next day, the Presidency distanced itself from the statement
released by Minister Zwane and stated that no decision had been taken on the
IMC's findings. Coples of media reports which followed the release of Minister
Zwane's statement and the steps taken by the Presidency are attached as "MiB
13"

NEDBANK SUPPORTS THE MINISTER'S APPLICATION

36

As Indicated above, | have no knowledge regarding whether the IMC was
properly established. If the IMC was properly established, then Cabinet wil
presumably in due course consider whatever recommendations have been
made or will be made by the IMC. | respectfully submit that the relief sought by
the Minister in this application will be material in guiding the Cabinet on its

further deliberstions.

~
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39

The case law which undemins the contractual nature of the relationship
between a banker and #is client Is included in the opinlons attached to the
Minister's founding affidavit. These do not warrant repetition in this affidavit but
will be addressed in argument, if necessary. It suffices o say that, for the
reasons advanced in those opinions, Nedbank agrees that the Minister is not
empowered or obliged in law to intervene in the relationship between the
Affected Respondents and Nedbank as regards the closing of the Affected
Respondents’ bank accounts, | respectfully submit that the declaratory relief
sought by the Minister is hecessary to preserve the Integrity of South Africa's

financial system, | elaborate below upon the reasons for this submission.

In the Minister's letter of 24 May 2016 addressed to the First Respondent
(attached to the Minister's founding affidavit as "B"), he states that South
Afiican banks operate in a highly-regulated environment. The Minister makes
the same paint in the Jetter that he addressed to Minister Zwane on 22 Agprit
20186, in which he refers to "the infensive legislative framework that we have
goveming the financlal sector”, (A copy of this letter is already annexed as "MB
9")

As the Chief Executive Officer of Nedbank, ! confirm that South African banks
operate in a highly-regulated environment. The information document attached
to the Minister's lefter (annexure B to the founding affidavit) outlines the
regulatory framework goverming the banking sector and financial sector, and
serves to buttress his statement. This is only a small part of the myriad of
regulations and laws within which Nedbank and other registered banks in South

Africa operate.
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40 I do not propose to detall the full extent of financial regulation that Nedbank is
subject to, either locally ar globally. | merely set out below a summary of the
rationale for local and international ant-money laundering legislation and
counter-financing of terrorism legisiation, as well as relevant anti-bribery and
corruption legislation. I note that, in the letter which is attached {fo the Minister's
founding affidavit as “L*, the First Respondent acknowledges the relevance of
this legislation when he says the following: "Let me clearly state our suppart for

any and all legislation which advances the clampdown on conruption and

monsy-laundering.” The remaining parts of this affidavit sketch the regulatory”

framework that is referred to in Annexure "L” and that is accepted by the First

Respondent as being relevant to this application.
ANTI-MONEY LAUNDERING LEGISLATION

41 South Africa's principal anti-money laundering legisiation is the Financial
Intelligence Centre Act 38 of 2001 ("FICA").! FICA has its roots In, and is

modelled on, international best practice in global anti-money laundering efforts.

42 Generally speaking, global anti-money laundering instruments criminalise the
laundering of the proceeds of criminal activity. Typically anti-money laundering
legislation also establishes an infrastructure for the detection and investigation
of susplcious transactions. Interational best practice dictates that this
Infrastructure also creates a framework for certain institutions, including banks,

to identify thefr clients and to verify their identity and other particulars and to

¥ Much of what follows on ant-money laundering Is atirbutabls to De Koker, South African Monay Laundeting and Terror,
Financing Law, LexisNexiz, 201€,




43

monitor their activities. This identification procedure is commonly known as

"Know Your Client/Customer” (or "KYCH,

The anti-money laundering infrastructure reguires banks, if they know or
suspect that a banking client has engaged in a suspicious transaction, to report
that knowledge or suspicion fo a designated authority for further Investigation
("Suspicious Transaction Reports”). This reporting obligation creates a
symbiotic relationship between the banks and the State: it is the State that
bears the obligation 1o prosecute crime, but banks cannot afford to be
assoclated with money-laundering and other criminal activity, for the reasons |

sef out further below,

South Africa Is a signatory to various United Nations ("UN") Conventions, which
provide the basis for the intemational expansion of the anti-money laundering
framework. These Conventions impose obligations on signatories to
criminalise money laundering and require thelr financial institutions to verify the
particulars of their clients and to file suspicious transactions reports. (Some of
these UN Conventions also established certain obligations relevant to

corruption, discussed further below.)
The UN Conventions include;

451 the 1888 UN Convention agalnst Ilicit Traffic in Narcotic Drugs and
Psychotropic Substances,

45,2 the 1989 UN Intemational Convention for the Suppression of the

Financing of Terorism,

453 the 2000 UN Convention Against Transnational Organised Crime and
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454  the 2003 UN Convention Against Corruption.

In addition to these UN Conventions, an inter-governmental body known as the
Financial Action Task Force ("FATF") was established in 1989 by the Ministers
of the FATF's member Institutions. The objectives of the FATF are to set
standards and promote effective implementation of legal, regulatory and
operational measures for combating money laundering, terrorist financing and
ather related threats to the Integrity of the international financial system. The
FATF is therefore a “policy-making body* that works to generate the necessary
political will to bring about national legislative and regulatory reforms in these

areas.

The Republic of South Africa is one of the 35 FATF members, representing the
overwhelming majority of financial centres in the warld. All of the members of
the BRICS alliance (Brazil, the Russian Federation, India, China and South
Africa) are members of the FATF, as are the United Kingdom ("UK") and the
United States ("USY).

In essence, FATF:

48.1 monitors the progress that members make in implementing measures

to combat inter alia money laundering;
482 reviews technigues to launder money; and

48.3 globally promotes the adoption and implementation of measures to

combat monéy laundering.
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South Africa is also a member of the Eastern and Southem Africa AML Group
{"ESAAMLG"}, which was established to serve as a regional FATF-styled body
for Eastern and Southem African countries. The purpose of ESAAMLG is to
combat inter alia money laundering. It co-operates with other intematlional
organisations concemed with combatting money laundering and studies
emerging regional typologies and coordinates technlcal assistance where
necessary. A notable feature of ESAAMLG is that its members take into

accaunt regional factors In the implernentation of AML measlUres.

In its monitoring role, the FATF observes the progress of member states in

meeting its standards through self-assessment and mutual evaluation with

FATF's recommendations. In addition, the FATF, the World Bank and the
International Money Fund ('MF") have established a common methodology for

assessing compliance with the FATF's anti-money faundering standards,

In 2003 and 2008, South Africa's money-laundering control system was
evaluated positively by the FATF (the 2008 evaluation was performed in
conjunction with ESAAMLG), However, the FATF's ratings indicated that more
work was required to move South Africa towards meeting FATF's standards. In
particular, South Africa was encouraged to do more to come up to standard on
seven of the FATF's recommendations where it was rated as non-compliant. |
note in particular that South Africa was rated as non-compliant in respect of the

FATF's recommendations on politically exposed persons.

As recently as March 2015, the IMF published an assessment of South Africa's
anti-money laundering program. | am advised that overall the findings were

encouraging. The report found that South Africa had made significant progress
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in improving its anti-money laundering legal and institutional framework since

the FATF's 2008 assessment.

The IMF's 2015 assessment focused on the Banking Supervision Department
("BSD") of the South African Reserve Bank. The IMF recommended that the
BSD should consider formally adopting a risk-besed approach to anti-money
laundering supervision.2 The IMF's recommendation finds application in the
FICA Amendment Bill {("FICA Bili"), which has been passed by Parliament but

has not yet received the assent of the President.
Two of the objectives of the FICA Bill are:

54.1 to establish a stronger anti-money laundering and counter-financing
of terrorism  regulatory framework, by enhancing current knaw-your-

client requirements; and

54.2 to provide for the adoption of a risk-based approach in the
identification and assessment of anti-money Jaundering and counter-

financing of terrorism risks.3

As identified by the Minister in the Aids Memoire attached to his letter of 24 May
2016 to Mr. Howa (Annexure "D* to the founding affidavit), a failure to adhere
to global best practice on anti-money laundering legislation (as recommended
by FATF) would Inevitably lead to Nedbank being excluded from the global
financial payments system. Nedbank's core business and service offering to

its clients relies on its continued inclusion and access to the global financial

2 IMF Antkmaney faundering and combating the finanoing of tarortam {AMIL/CFT) - Technka! nofe {Financial Seclor Asse
Program: South Africa) MF Country Repor! 15/51 (2015).

3 Draft Natlonal Treasury Memomndum on the objecis of Financia! Intailig Cenlre Amendment BRI, 2015,

1626




system, including its ability to facllitate international money transfers for global
trade and commerce, foreign direct investment, credit card transactions and

insurance,

56  From Nedbank's perspective, it is critical that South Africa remains part of the
global financial system. Nedbank recognises the cruclal role that compliance
with anti-money laundering legislation plays in South Africa's continued

membership of the global financial system.

ANTI-BRIBERY AND CORRUPTION LEGISLATION

57 Corruption has been identified as one of the most imporiant problems facing
the world today.* To this end, South ;’\frica ratified the 2004 UN Convention
Against Corruption, which was the first legally binding international anti-
corruption and bribery standard. The Convention requires member states to
implement several anti-corruption and bribery measures. The foreword to the

UN Convention Against Corruption recognises that:

*Corruption is an insidious plague that has a wide range of corrosive effects
on socielies. It undermines democracy and the rule of law, leads fo
viofalions of human rights, distorts markets, erodss the quality of life and
allows organized crime, terrorism and other threats to human security fo

flourish."

4 2G13 World Independent Network/Gatup Inlemalflanal Annus! Survey {covaring 65 countries}. BBC 2010, snd Paw Res,
Centre 2014 {which covered between 25 and 34 countries, respectively). The Wartd Economic Forun's 2016 Giobal Risks

ranks “Faliure of national govenmment {e.g., fallure of nide of law, tomuption, polical deadlock, ete.)" gs the sixdh-highest {
nskin lerms of Reelhood.
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The UN Convention Against Corruption introduced a comprehensive set of anti-
bribery and corruption standards, measures and rules that member states can
apply in order to strengthen their legal and regulatory regimes to fight
cormuption. It also calls for preventive measures and the criminalization of the

most prevalent forms of corruption in both public and private sectors.

On 11 May 2016, the IMF published a discussion paper entitted "Corrupfion:
Cosls and Mitigating Strategies” The paper recognlses that addressing
corruption has become increasingly urgent in an environment where growth and
employment prospects in many countries remain subdued and a number of
high-profile corruption cases have fuelled moral outrage. The paper further
recognises that corruption can undérmine the State's ability to deliver inclusive

economic growth In a number of different areas.

There is a direct link between ant-money laundering measures and ant-bribery
and carruption measures in many respects, particlarly for banks. This is
because banks may be used by their clients to further acts of corruption or to
launder the proceeds of bribery. The Wolfsberg Group's Anti-Corruption

Guidance® provides the following examples:
60.1 a client directing or collecting funds for the purpose of paying a bribe;

602 a reciplent of a bribe placing proceeds of the illicit bribe payment into

the financial system;

5 Avallable at htip-fwvew.wolfsberg-
principles.comipdiiatandardsolisherg %20Anti% 20Comiption%20GuIdsnce %20PBper % 20Augusti4201 8-
2011%20{Published) pdf The Wolfsberg Group is an essociztion of thitesn global barks which aims to develop rameworks
and guidance for tha menagement of financial crim risks, padiculardy whh resped! io Know Your Customer, Ant-Maney
Laundering and Counter Temorist Financing policies.
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60.3 the deposit of misappropriated State assets; and
80.4 the clearing of transactions in any of the above cases.t

In many instances, it will not be immediately apparent to a bank from a client's
account activity that misuse has occurred or js oceurring. it is accordingly
difficult for banks to distinguish between accounts and transactions associated
with bribery and corruption, on the one hand, and legitimate business, on the
other. Global research in this respect demonstrates that transactions involving
the proceeds of corruption often follow money-laundering pattemns. Accordingly,
adherence to anti-money laundering policies and procedures are important In

the fight against corruption.”

The local expression of South Africa's efforts to address bribery and corruption
is found in the Prevention and Combatting of Coirupt Activities Act, No. 12 of
2004 ("PRECCA"). PRECCA Is the centraf anti-corruption law In