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INTRODUCTION AND SCOPE OF STATEMENT

1. This statement is submitted to the Judicial Commission of Inquiry (“Commission”)

in terms of Rule 6.2 of the Rules of the Commission. It is prepared at the request
of the Commission's Legal Team (as defined in Rule 1.4), following an initial
meeting held on 13 August 2018 and subsequent engagements between my legal

representative and the Commission’s Legal Team.

In order to assist the Commission in its current proceedings, this statement
addresses primarily the Commission’s Terms of Reference 1.1 to 1.3. Specifically,
this statement sets out the circumstances surrounding my appointment as Minister
of Finance on 14 December 2015 and my removal, announced in the early hours
of 31 March 2017, by former President Jacob Zuma (“former President Zuma” or
“Mr Zuma®). Further events and issues that may be relevant to both the
appointment and dismissal are also set out below. The details of each of these
events may require further investigation by the Commission and, | believe, should

be the subject of further evidence by other witnesses before the Commission.

This account is based on my recollection, as well as contemporaneous
correspondence and media reports, and the recollections of officials, primarily in
the National Treasury, which refreshed my memory of some of these events.
Relevant documents referred to below will be provided together with this

statement.



Political context to statement

4,

5.

I am a life-long activist and member of the African National Congress (“ANC").

| believe in the principles of the Freedom Charter and in our Constitution. | am
committed to contributing to the achievement of constitutional democracy and the
establishment of a democratic government guided by the preamble of the Freedom
Charter, that “South Africa belongs to all who live in it, black and white, and that no

government can justly claim authority unless itis based on the will of all the people.”

The Preamble of our Constitution commits us to uplift the poor, as do the objectives
of the ANC - to eliminate inequalities, promote economic development for the
benefit of all and to create a society in which social justice and economic

emancipation occur within a far-reaching transformation of our society.

This transformation is multi-dimensional: political, institutional, social, economic
and cultural. But transformation and transitions also can unleash the forces of

greed, corruption and new means of exploitation.

So participation in government as an ANC cadre is not just a technical or
technocratic role, but one aimed at achieving the vision and goals of our leaders,

such as Nelson Mandela, Walter Sisulu, Lillian Ngoyi, Bram Fischer and others.

In contrast, state capture and corruption are consequences of the unleashing of
the worst human instincts — self-enrichment, neglect of the higher mission, placing

one’s self-interest before the community’s interests.

10.Reflecting on the period 2009 to 2017 now, it would appear that | was witness to

events, some of which are set out below, and it seems an unwitting member of an
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Executive in the earlier part of this period, which was misled, lied to, manipulated

and abused in order to:

10.1. Benefit a few families and individuals;

10.2. Release the worst forms of recklessness and corruption;

10.3. Rob ordinary people of schools, clinics, education;

10.4. Abuse and decimate key institutions of our democracy: including SARS,

the Hawks, NPA, SOEs like Eskom, Denel, Transnet etc.; and

10.5. Damage the economy, increasing joblessness, forsaking the youth, and

increasing the marginalisation of women.

.State capture became a sophisticated scheme or racket that:

11.1. Advanced false narratives, including racist pejoratives;

11.2. Used external agencies, like Bell Pottinger, and the services of
professional advisors, including management consulting firms, auditors and

lawyers, to entrench itself;

11.3. Marginalized and dismissed honest public servants and replaced them

with compromised or incompetent individuals; and

11.4. Allowed a climate of impunity in respect of crime and corruption.

12.The ANC at its most recent elective conference in December 2017 noted and

resolved as follows:

“ANC CREDIBILITY AND INTEGRITY: DEALING WITH
CORRUPTION



Noting

An increase in corruption, factionalism, dishonesty, and other negative
practices that seriously threaten the goals and support of the ANC.

That these practices contradict and damage our mission to serve the
people and use the country’s resources to achieve development and
transformation.

That corruption robs our people of billions that could be used for their
benefit.

That the lack of integrity perceived by the public, has seriously
damaged the ANC image, the people’s trust in the ANC, our ability to
occupy the moral high ground, and our position as leader of society.

That current leadership structures seem helpless to arrest these
practices, either because they lack the means or the will, or are
themselves held hostage by them.

At times we do things that are not according to ANC or government
policy, or not legal or constitutional, and wait for courts to correct our
actions.

Our association with, and the closeness of our leaders to, business
people facing allegations of corruption.

That the ANC is endangered to the point of losing credibility in society
and power in government.

That our leadership election processes are becoming corrupted by vote
buying and gatekeeping

That the state investigative and prosecutorial authorities appear to be
weakened and affected by factional battles, and unable to perform their
functions effectively

RESOLVES

That the 2015 NGC resolutions plus other existing and new measures
are implemented urgently by the NEC and PECs to:

1. Strengthen our understanding of our values, ethics and morality and
the demands that the people, the constitution and the rule of laws place
on us as the guardians of the state, and its resources

2. Demand that every cadre accused of, or reported to be involved in,
corrupt practices accounts to the Integrity Committee immediately or
faces DC pro- cesses. (Powers of IC under constitutional changes)



3. Summarily suspend people who fail to give an acceptable
explanation or to voluntarily step down, while they face disciplinary,
investigative or prosecutorial procedures.

4. We publicly disassociate ourselves from anyone, whether business
donor, supporter or member, accused of corruption or reported to be
involved in corruption

5. All ANC members and structures should cooperate with the law-
enforcement agencies to criminally prosecute anyone guilty of
corruption

6. The ANC should respect the Constitution of the country and the rule
of law and ensure that we get the best possible legal advice in
government to ensure our compliance wherever possible, rather than
waiting to defend those who stray.

7. The ANC deployees to Cabinet, especially Finance, Police and
Justice, should strengthen the state capacity to successfully investigate
and prosecute corruption and account for any failure to do so

8. Secretaries at all levels will be held accountable for any failure to
take action or refer matters of corruption or other negative conduct (in
terms of ANC code of conduct) to the relevant structures.

9. Within the ANC nomination and election process: Ban all slates and
enforce the ANC code of con- duct and disciplinary procedures.
Investigate and prosecute all cases of vote or support buying, or
membership or branch gatekeeping.

10. Implement the NEC resolution on state capture, including the
expeditious establishment of a Judicial Commission of Enquiry.”

13.Congruent with these resolutions, and with the dictates of my conscience, | provide
this statement to the Commission in the hope that it assists the Commission in its
important work to uncover the truth of state capture, and to ensure that it can never

occur again.

14.1 must emphasise that my knowledge and my understanding of state capture — like
that of the rest of the country - evolved over time. What | know now to have been

significant events did not appear to be so at the time. The significance and the



inter-relationship of such events were revealed progressively and often only in
hindsight. Repeated changes to Cabinet, to the Boards of State-Owned
Companies, and in the leadership of key institutions and organs of state, often
without rational explanation, were done to take control of such institutions. This
would be followed by the plunder of resources within those institutions, without the

risk of prosecution.

15.1t is in this context that the events | recount, between 2009 and 2017, should be
viewed. Further, | hope to assist the Commission in some way by “connecting the

dots” represented by:

15.1. Executive appointments and dismissals;

15.2. Persecution and campaigns of harassment and intimidation;

15.3. Major public procurement projects; and

15.4. Commandeering and neutralising key state law enforcement agencies.

16. A useful conceptual framework for understanding events and the phenomenon of
state capture has been developed by the group of academics who published the
Betrayal of Promise report and the recent book, Shadow State: The politics of state
capture. It envisages various groupings that perform different roles in state capture
and patronage networks. Briefly, as explained by these academics (see p 57 of

the Betrayal of Promise report), it comprises of:

16.1. Controllers — strongmen who secure access to and maintain control over
resources. They are the “patrons of resources (e.g. Zuma and the Guptas), sit

at the apex and are . . . directly responsible for predation and exploitation”;



16.2. Elites — who are in networks that can attract resources with controllers,
and who establish and maintain patronage networks that facilitate the

distribution of benefits;

16.3. Brokers — who have access to resources that can facilitate the trade of
resources;
16.4. Mobility controllers —who have the ability to control the movement of and

access to resources, working closely with Brokers; and

16.5. Dealers — who are responsible for managing and hiding financial

transactions and laundering money.

17.This analytical framework is useful to keep in mind when evaluating the evidence

before the Commission.

18.Similarly, the South African Council of Churches, released its Unburdening report
in May 2017 which documents the accounts of corruption and state capture from

members and whistle-blowers in their different congregations.

19.1 hope that this statement will assist in exposing some elements of state capture
and of the syndicates and sub-groupings that both engineered this sad period in
our history, and benefitted enormously at the expense of the wellbeing of millions

of poor, unemployed and underprivileged South Africans.

20.National Treasury is placed at the centre of the state by our Constitution and by
the applicable legal framework that regulates the management of public finances,
state procurement, revenue collection, tax administration, protection of the

financial and banking system, and forensic analysis and input into decision-making

10

10



21

with significant financial and fiscal consequences. For this reason, | believe that
the capture of National Treasury was an essential objective of state capture, along
with the weakening of law enforcement and the capture of State Owned

Enterprises.

.Several key individuals within National Treasury leadership over the past decade

displayed admirable determination and commitment to following the law. National
Treasury was, however, placed under enormous pressure and was targeted in a
vicious, personalised and relentless campaign that played out in the courts, the
criminal justice system, through illegitimate intelligence reports, on social media

and in some of the media.

22.The resolve and professionalism displayed by National Treasury officials during a

difficult period is to be commended. Their commitment to follow the Constitution,
comply fully with the applicable legal and regulatory frameworks, implement sound
and sustainable policies and pursue the national interest ensured that there was at

least some resistance to the state capture project.

23.In my six and a half years as Minister of Finance, | worked with the National

Treasury, other institutions and colleagues towards realising the vision of the
Constitution, recognising that South Africa needs transformation that opens a path
to inclusive economic growth and development. Growth without transformation
would only reinforce the inequitable patterns of wealth inherited from the past.

Transformation without economic growth would be narrow and unsustainable.

24 Government's objective is not merely to transfer ownership of assets or

opportunities to contract with the state to a small group of connected individuals: it

is to change the structure of the economy. Broad-based transformation should

11
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promote growth, mobilise investment, create jobs and empower citizens. It must
create new resources to support social change, including assets and livelihoods

for the majority, and strengthen South Africa’s constitutional foundations.

25.This is the vision that was attacked by state capture, including by those at the

highest levels of the executive.

12



I MY FIRST TERM AS MINISTER OF FINANCE

Introduction

26.1 was a Member of Parliament in the first democratic Parliament from 1994 to 1997.
| was then the Commissioner of the South African Revenue Service (“SARS") from
1999 and | first held the position of Minister of Finance from 10 May 2009 until 25

May 2014.

27.The statement and documents already provided to the Commission by former
Minister Nhlanhla Nene (“Mr Nene”) outlines the constitutional, legal and regulatory

role and functions of the National Treasury.

28.In addition, there needs to be a close and functional relationship between the
President and his or her Minister of Finance. It also is important that, whoever is

appointed the Minister of Finance, that person must enjoy the trust of --

28.1. the public -- that their funds are safe and will be spent efficiently and
effectively;

28.2. taxpayers -- who pay their taxes; and

28.3. investors (both domestic and foreign) -- that the money that they lend to

the Government every year will be paid back on time in the future. The more
confidence this last group has that the Government will honour all of its
financial commitments, the lower the cost of funding for Government, and
hence the more resources it will have to deliver services to the people of this

country.

13
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Appointment of SARS Commissioner

29.When | became Minister of Finance, a top priority that | had to deal with was the
continuing after-effects of the 2008 global financial crisis. This led to South Africa
experiencing a recession in 2009, even though our financial sector proved to be
safe and stable. As aresult, Government had to stimulate the economy by running
higher deficits, amongst other measures. Importantly, this crisis also affected our

revenue collection by the SARS.

30.Following my appointment as Minister of Finance on 9 May 2009, Mr Oupa
Magashula (“Mr Magashula”), was appointed as the Acting SARS Commissioner
on 11 May 2009 (see Annexure 1), while the position for a SARS Commissioner

was advertised soon thereafter.

31.As Minister of Finance, | initiated the process of receiving applications from
candidates for this position, shortlisting these and convening a panel with other

Cabinet colleagues to interview those on the shortlist.

32. After this process, a memorandum was submitted to Cabinet recommending that
the President appoints Mr Magashula as the SARS Commissioner. Mr

Magashula’s appointment was announced on 30 June 2009 (see Annexure 2).

33.Mr Magashula resigned on or about 12 July 2013 (see Annexure 3). Mr lvan Pillay
was appointed as acting Commissioner from that date. The post of SARS
Commissioner was advertised by the Ministry of Finance in the latter half of 2013

(see Annexure 4). The Ministry received more than 120 applicants.

34.1 became aware that former President Zuma wished to exercise his powers to

appoint the new Commissioner. | advised him that he may want to put his preferred

14
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candidate through the usual process (i.e. the interview and Cabinet consultation
process set out above). In the event, it would appear that he ignored this

suggestion.

35.The issue remained unresolved by the time of the May 2014 elections, and | was
appointed to a new Ministry. Mr Tom Moyane (‘Moyane”) was appointed as
Commissioner of SARS by former President Zuma on or about 23 September 2014

(see Annexure 5).

The end of my first term as Minister of Finance

36.Whilst it is not possible to know what was in the former President’'s mind when
appointing his Cabinet, | will point to a number of specific issues that were an early
manifestation of the profound interest that the former President had in what should
have been ordinary transactional matters subject to due diligence, affordability and

feasibility studies.

37.To assist the Commission, | set out briefly events that preceded my deployment to
the COGTA portfolio in May 2014 and which may also relate to the removal of Mr
Nene in December 2015. The three projects identified below (nuclear
procurement, PetroSA/Engen and Denel Asia) could be material to the

Commission’s inquiry.

37.1. | will outline relevant events during my tenure of which | was aware. The
evidence of others who were more directly involved may be required before a

complete picture of each of these projects is possible.

15
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37.2. Suffice to state that at least two of these projects share similarities with
respect to their size in monetary value and the level of personal interest
showed by former President Zuma in them. They may be suggestive of a
pattern that may be relevant to understanding the methodologies and aims of

the state capture project.

“The Nuclear Deal” (Part I)

38.The Integrated Resource Plan (IRP2010) was promulgated in 2011. It projected
that 9.6GW of nuclear power generating capacity would need to be added to the

national grid between 2023 and 2030.

39.0n 9 November 2011, Cabinet established the National Nuclear Energy Executive
Coordinating Committee (“NNEECC”) (see Annexure 6). The NNEECC was to
provide oversight and make decisions regarding a nuclear energy policy and the
new build programme, following investigations into costing, financing, technical

and operational options.

40.Following the establishment of the NNEECC, it was evident that former President
Zuma wished to procure the 9.6GW of nuclear power generating capacity for South
Africa from Russia. Such a transaction has been estimated to cost in excess of

R1 trillion, if not more. It became known as “the nuclear deal.”

41.With regard to my interactions with the former President, expressly concerning the

nuclear deal during my first term as Minister of Finance —

16
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41.1. | attended one meeting with former President Zuma in the latter half of
2013 at the Presidential residence in Pretoria, Mahlamba Ndlopfu, in which he

made it clear that he wished the nuclear deal to proceed.

41.2. The former Director-General of National Treasury, Mr Lungisa Fuzile
("Mr Fuzile”) also was present at this meeting. | met him at Mahlamba Ndlopfu,
following telephone calls asking us to urgently meet the former President. We
were not advised by his office what the meeting was about. When we arrived,

the former President was not yet there.

41.3. Present for that meeting was Mr Senti Thobejane, who | came to
understand was a key advisor on energy matters to former President Zuma,
on the proposal. He was also an advisor to then Minister of Energy, Mr Ben
Martins (“Mr Martins”), and thereafter to his successor, Ms Joemat-Pettersson.
It was reported in the media in mid-September 2015 that he had departed

suddenly from this position (see Annexure 7).

41.4. While we waited for the former President’s arrival, Mr Fuzile and | spoke
with Mr Thobejane. Mr Thobejane's presence was the first inkling we had that
the former President wished to discuss nuclear procurement with us that day.
Mr Thobejane explained the technical details of the procurement of nuclear
power generation capacity to Mr Fuzile and me. | asked him who the major
players were in the field, and he explained that the United States, France,
China, South Korea and Russia were all possible suppliers of the technology

to South Africa.

17
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41.5. | was struck by the fact that the then Minister of Energy (Mr Martins) and
the then Director-General of the Department of Energy (Ms Nelisiwe

Magubane) were not present at the meeting.

41.6. Eventually, the former President arrived and joined us. | explained to
him that we had been talking to Mr Thobejane for some time, and that he had
been explaining the nuclear technology and its possible suppliers to us. Mr
Zuma indicated that South Africa needed nuclear power and that a process

should be initiated to procure it.

41.7. | indicated to the former President that nuclear procurement was a
complex issue, that there were lots of interested stakeholders, such as the

various competing suppliers and environmentalists.

41.8. | indicated to Mr Zuma that the National Treasury could undertake an
exercise to design a procurement process for such a significant project and to
ensure that it complied with the applicable legal framework for public and

energy procurement.

41.9. I made this undertaking after | indicated to the former President that it
would be appropriate to follow lawful procurement procedures for such an
expensive project to avoid becoming mired in scandal like the so-called “arms
deal.” | wanted to impress upon the former President that undertaking the
nuclear procurement required careful consideration of its costs, the choice of

supplier, due process and the likely challenges to any decision to proceed.

41.10.  Finally, | indicated that Mr Fuzile and Mr Thobejane ought to exchange

telephone numbers so that the former could explain procurement processes in

18
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line with the Constitution and the applicable legal framework to the latter. To
the best of my recollection, no further engagement regarding the nuclear deal
occurred with Mr Thobejane and Mr Fuzile, nor between myself and former

President Zuma.

42.To complete the chronology of work done by National Treasury on the nuclear
procurement issue during my first term, | am advised by officials within National
Treasury that, as part of its pre-procurement process and in preparation for the
envisaged nuclear new build programme, the Depariment of Energy furnished
officials at the National Treasury with an extensive set of documents in November
2013 (see Annexure 8). These included a draft feasibility study report, titled Draft
Feasibility for the Nuclear Programme of the Republic of South Africa, together
with a wide range of accompanying research papers and reports dealing, inter alia,
with international experience in nuclear procurement, costing, licensing,
localization, the fuel cycle, waste disposal, environmental impacts, skills
development, international agreements and conventions and the power industry

structure.

43.The so-called nuclear deal first came to the attention of officials at the National
Treasury at some point in 2013 when a draft cooperation agreement, to be signed
with Russia, was provided because it included a tax incentive structure. The
Department of Energy approached National Treasury for input on this incentive
structure and to consider and assess the implications under the Public Finance
Management Act (“PFMA”"). Officials within National Treasury raised concerns with
this draft agreement and its clear objective of creating firm fiscal commitments to

Russia by South Africa.
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44 Officials at National Treasury strongly objected to the Department of Energy and
undertook to prepare a commentary on the feasibility study and financing studies
that were eventually received from the Department of Energy during 2014 and
2015. National Treasury also undertook a preliminary review of costing scenarios
and financial aspects of a nuclear build programme. These reviews were

continuously discussed with the Department of Energy.

45.In June 2014, the NNEECC was converted into the Energy Security Cabinet
Subcommittee ("ESCS"), and was chaired from then on by former President Zuma
in the place of then Deputy President Kgalema Motlanthe. The ESCS was
responsible for oversight, coordination and direction of activities for the entire
energy sector (see Annexure 9). The ESCS comprised the following members of

the executive at that time:

45.1. Minister of Energy, Ms Tina Joemat-Pettersson (“Ms Joemat-

Pettersson”);

45.2. Minister of Public Enterprise, Ms Lynne Brown (“Ms Brown”);

45.3. Minister of International Relations and Cooperation, Ms Maite Nkoana-

Mashabane;

454, Minister of State Security, Mr David Mahlobo (“Mr Mahlobo”);

455, Minister of Finance, Mr Nhlanhla Nene;:

45.6. Minister of Trade and Industry, Dr Rob Davies;

45.7. Minister of Economic Development, Mr Ebrahim Patel;

20



45.8. Minister or Mineral Resource, Advocate Ngoako Ramatlhodi;
45.9. Minister of Defence and Military Veterans, Ms Nosiviwe Mapisa-
Ngakula.

46.The Commission should investigate the rationale for these changes and the

activities undertaken by the ESCS in advancing “the nuclear deal.”

47.0nce | was appointed as the Minister for COGTA, | was, in any event, no longer
privy to the details of any further developments concerning nuclear procurement,
though | was aware from media reports of litigation (that was ultimately successful
in April 2017) which challenged the process that was followed to commence the
procurement process. | also was aware of reports of the conclusion of an
intergovernmental agreement with the Russian Federation relating to cooperation
in the field of nuclear energy in or about September 2014, by the then Minister of

Energy (see Annexure 10).

48.In sum, National Treasury, during my first term as Minister of Finance, insisted on
sufficient and satisfactory evaluations of the true cost and attendant fiscal risks for

the country of the proposed nuclear deal.

49.Details of the so-called nuclear deal was not sufficiently advanced at that time to

require firm fiscal commitments from National Treasury.

PetroSA/Engen

50.Another contemplated transaction regarding which | interacted with former

President Zuma during my first term as Minister of Finance related to the possible

21
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purchase by PetroSA of the shareholding held by Malaysian oil company Petroliam
Nasional Bhd (“Petronas”) in Engen. | set out details regarding this contemplated

transaction below (see Annexure 11).

.Since at least 2012, | understand that the Ministry of Energy had engaged with

Petronas regarding the acquisition of its stake in Engen by PetroSA. During former
President Zuma's visit to Malaysia in August 2013, | believe that the transaction
was confirmed as a high strategic priority for the South African government. By
the first quarter of 2014, | became aware that those negotiations, facilitated by the

Department of Energy, were at an advanced stage.

52.At around mid-March 2014, the former Minister of Energy, Mr Martins, applied to

National Treasury for (i) approval in terms of section 54 of the Public Finance
Management Act, No 1 of 1999, for the acquisition of the Petronas shareholding
by PetroSA and (ii) a government guarantee for the proposed value of the

acquisition.

53.1 understood from the Department of Energy that the value of the acquisition of all

of Engen’s issued share capital was R18.68 billion. It became clearer as the
transaction evolved that its true value was closer to between R12 and R14 billion.
This raised red flags for me as to why there was a possible difference of up to R6
billion in possible valuations of the Engen stake, and who may stand to benefit from
that difference. SONANGOL, Angola’s national oil company, had been selected
as a strategic equity partner in the transaction, which would see it end up with 49%
of Engen. The proposal was that PetroSA and SONANGOL would provide around

80% of the purchase price, with the balance funded privately. However, a

22
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government guarantee of PetroSA's portion was required in order for the

transaction to proceed.

54.With respect to former President Zuma'’s involvement in this proposed transaction:

54.1. | am reminded by former National Treasury officials that, on 31 March
2014, | was at the offices of SARS. Every year, on 1 April, SARS and National
Treasury make a public announcement of the tax revenue collected in the

preceding tax year.

54.2. While at the SARS offices, | received enquiries from former President

Zuma about the status of the applications lodged by Mr Martins.

54.3. | indicated that various technical issues were being discussed by
National Treasury with representatives of the Department of Energy and

PetroSA. As set out below, those engagements continued into April 2014.

54.4. In response to Mr Zuma'’s telephone calls, a meeting was held the
following day (1 April 2014) at the SARS offices with Mr Martins and myself.
The meeting was relatively short in duration, and 1 recall explaining again the
need for further information and the need to conduct a detailed due diligence
on the transaction before any guarantee could be approved by National
Treasury. A due diligence is a comprehensive appraisal of a business
undertaken by a prospective buyer, especially to establish the value of its
assets and liabilities, and in order to evaluate its future commercial potential.
SONANGOL's participation in the transaction was conditional on the

successful completion of a due diligence on Engen (see Annexure 12).
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54.5. It remained curious that such a huge transaction would even be
attempted without an appropriate due diligence being conducted. The
reluctance and even avoidance of conducting a due diligence is suspicious in
and of itself. | hope that the Commission will be able to investigate this

transaction further.

55.1 was informed that during late March and continuing into April 2014, technical
teams at National Treasury met repeatedly with representatives of the Department
of Energy and PetroSA. As a result of those engagements, National Treasury
eventually provided a conditional guarantee for the transaction on 25 April 2014 of
up to R9.5 billion, though the guarantee was subject to several onerous but
necessary financing conditions being met, and the satisfactory completion of the

necessary due diligence.

56.Ultimately, the transaction did not proceed because Petronas withdrew from the
deal after PetroSA failed to fulfil the financing conditions and a due diligence was
not performed. As a result, | understand that the guarantee was withdrawn by my

successor, Mr Nene, on or about 9 March 2015.

My appointment to COGTA

57.In the evening of 24 May 2014, after the inauguration ceremony, | received a
message to meet with former President Zuma at Mahlamba Ndlopfu, as is the
tradition in making appointments to Cabinet following an election. | was informed
of my appointment as Minister of Cooperative Governance and Traditional Affairs

("COGTA?") by the former President.
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58.1 was told by the former President that | was being deployed to the COGTA portfolio
due to my familiarity with local government matters and given the preparation for
the upcoming local government elections in 2016. There was speculation in

political and media circles that | would be moved from the post of Finance Minister.

59.Mr Nene was appointed Minister of Finance in the same Cabinet. Prior to that, he

had held the position of Deputy Minister of Finance since November 2008.
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m REMOVAL OF MIN NENE

60.1 turn next to the dismissal of Mr Nene, and my eventual re-appointment for a
second stint as Minister of Finance. Several issues relating thereto occurred within

the confines of Cabinet that should be pursued by the Commission.

Denel Asia

61.While | am unaware of the reasons why the former President removed Mr Nene on
9 December 2015, media reports subsequently revealed that on or about 30
October 2015, a pre-notification was received from Denel alerting the Director-
General of the National Treasury of its intent to establish a joint venture between
Denel (led by a Board, largely appointed in July 2015 by Ms Brown), and a Gupta-

affiliated entity, VR Laser Asia (see Annexure 13).

62.VR Laser Asia is a company owned by Mr Salim Essa (“Essa"), a Gupta business
associate, as its sole shareholder, and which has a relationship with VR Laser
RSA, owned by Duduzane Zuma and Rajesh Gupta. The joint venture was
contemplated purportedly to exploit Denel's intellectual property and proprietary

information in India. The joint venture was to be known as Denel Asia.

63. This pre-notification is not a formal requirement under the framework established
under the PFMA, but has been developed by the Department of Public Enterprises
as a procedure to facilitate considerations of applications by SOCs to undertake

major transactions in terms of section 54 of the PFMA.
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64.According to media reports on the information contained in the #Guptaleaks, one
day after Denel submitted its PFMA application to National Treasury on 30 October
2015, the Denel Chair, Mr Daniel Mantsha (“Mr Mantsha”), forwarded the
confidential document to Mr Ashu Chawla (“Mr Chawla"), a senior Gupta executive
and the Chief Executive Officer of Sahara Computers, a company owned by the

Gupta family.

65.0n or about 23 November 2015, Ms Brown provisionally approved the initiative
and set out various issues that needed to be covered in the formal PFMA
application. As the pre-notification was not a formal PFMA application, there was
no requirement for National Treasury to respond, nor did National Treasury usually

respond to such pre-notifications.

66. Emails contained in and reported on by the media following the #Guptaleaks, show
that on 7 December 2015, Mr Chawla emailed a copy of Ms Brown's in-principle

approval, and a briefing document, directly to the personal assistant of Mr Nene.

67.Before Mr Nene was removed as Finance Minister, no formal PFMA application
had been submitted seeking his approval of the establishment of Denel Asia.

Therefore, Mr Nene had not approved the joint venture.

68.However, days later, Mr Nene was removed. On 10 December 2015, Mr David

“Des” van Rooyen (“Mr Van Rooyen”) was appointed Minister of Finance.

69.By 11 December 2015, the formal PFMA application seeking approval for the
establishment of Denel Asia was submitted, addressed to the newly installed
Minister. Mr Van Rooyen did not have the opportunity to approve the joint venture

prior to him being removed as Minister of Finance on 13 December 2015.
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70.Legal advice obtained by the National Treasury indicated that, based on the

71.

conditions attached to the government guarantees, the explicit approval of both the
Ministers of Finance and of Public Enterprises in terms of Section 54(2) of the
PFMA, in addition to a decision under Section 51(1)(g) of the PFMA by the Minister
of Finance, were required prior to the formal establishment of Denel Asia. This
information was communicated both verbally and in writing on several occasions

to Denel as well as the then Minister of Public Enterprises, Ms Brown.

Extraordinarily belligerent attacks were made on me personally and Treasury more
broadly by Mr Mantsha, the Chairperson of the Denel Board. He demanded that |
retract, in writing to the Denel Board, comments and statements | had made
regarding the lawfulness and desirability of the joint venture, and apologise to the
Denel board. He also wanted me to acknowledge that National Treasury had failed
to discharge its duties in a diligent and responsible manner, even though the
reverse was actually the case. It is unheard of for a Chairperson of an SOC to
attack a Minister of Finance in public, and for the Minister of Public Enterprises
responsible for that SOC to take no steps to reign in such attacks, to the best of

my knowledge (see Annexure 14).

72.In addition, litigation was launched by Denel against the Minister of Finance and

National Treasury. Specifically, an application for a declaratory order was made by
Denel on 24 March 2017, in the week before | was eventually dismissed as Finance

Minister (see Annexure 15).

73.1 turn next to address the extraordinary events that occurred between 9 and 13

December 2015.
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Wednesday, 9 December 2015

74.Following a Cabinet meeting held on 9 December 2015, former President Zuma
announced the removal of Mr Nene as Minister of Finance, and his replacement,
Mr van Rooyen, in a media statement issued at approximately 20h00 that day (see

Annexure 16).

75.1 was unable to attend the Cabinet meeting held that day. | learnt later that the so-

called nuclear deal had been approved by Cabinet.

Thursday, 10 December and Friday, 11 December 2015

76.0n Thursday 10 December and Friday 11 December, the announcement of Mr
Nene's removal caused economic and financial market turmoil and a sharp
depreciation in the value of the Rand. Once markets closed for the weekend, there
were ongoing fears that the situation would worsen when they re-opened on

Monday, 14 December 2015.

Thursday, 10 December to Sunday, 13 December 2015

77.0ver these four days, the removal of Mr Nene and his replacement by Mr van
Rooyen also resulited in a widespread public outcry. Civil society, organised labour
and organised business groups criticised the decision, and demanded urgent

corrective action by former President Zuma (see Annexure 17).
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78.0ver this period, |1 engaged with Ms Lakela Kaunda (“Ms Kaunda”), the Chief
Operations Officer in the Presidency at the time, regarding my concerns, in the
national interest, about the economic turmoil and its adverse impact on the country
and citizens that followed the removal of Mr Nene. | suggested that a team
consisting of the Presidency, the South African Reserve Bank, Treasury and the
private sector meet with investors to reassure them before the markets opened for
trading on Monday, 14 December 2015. My primary concern was the need for
urgent measures to address the economic and financial harm caused since the
announcement of Mr Nene's removal, while at the same time remaining conscious

that such matters related to Treasury and were not within the brief of COGTA.

79.The devastating impact of this unexpected announcement on the South African
economy is estimated to be approximately R500 billion. As commentators and
market analysts had described, over two days, the market value of the country’s
17 biggest financial and property shares fell by R290 billion. This figure excludes
the remainder of the equities market that also was hard hit by the decision. South
African bonds lost 12% of their capital value (R216 billion). The Rand depreciated

sharply from R13.40 to R15.40/USD overnight.

80.The decision also ushered in a period of close scrutiny of institutional stability and

policy certainty by global ratings agencies.
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Sunday, 13 December 2015

81.In the late afternoon of Sunday, 13 December 2015, | received a message from
Ms Kaunda requesting my attendance at a meeting with former President Zuma to

be held at Mahlamba Ndlopfu later that evening.

82.At around the same time, Ms Jessie Duarte, the Deputy Secretary-General of the
African National Congress ("ANC"), contacted me explaining that | was going to be
asked to do something by former President Zuma, and that | should not refuse the

request.

83.I received a similar message from the Deputy President of the ANC and the country

at the time, Mr Cyril Ramaphosa.

84.1 believe Ms Duarte and then Deputy President Ramaphosa had met with former
President Zuma over the weekend regarding his surprise removal of Mr Nene and

the appointment of Mr van Rooyen.

85.1 arrived at Mahlamba Ndlopfu at approximately 18h30 that evening and met with

former President Zuma.

85.1. During that conversation, former President Zuma indicated that he was
of the view that Mr van Rooyen was suitable for the Finance Minister position,
but others felt that the turmoil when markets re-opened on Monday could be
even more serious if Mr van Rooyen was retained, than that experienced on

the previous Thursday and Friday.

85.2. Former President Zuma indicated that he wanted me to take up the

position in order to calm the markets.
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85.3. | responded that there were other qualified individuals that the former
President could consider for the post, such as Messrs Mcebisi Jonas and Jabu

Moleketi.

85.4. Former President Zuma indicated that neither of these suggestions were

acceptable to him, and that he thought that | should accept the position.

86. | indicated that | needed to consult with my family and called my home to discuss

these developments.

87.Following that conversation, | accepted my re-appointment as Minister of Finance,

although | was enjoying my role at COGTA.

88. In agreeing to serve again as Minister of Finance, | indicated to the former
President that there were three matters at that time which concerned me. |
indicated that these must be discussed by us and resolved as soon as possible.

The three matters were:

88.1. The ongoing dire financial predicament of SAA and, specifically, the role

of the Chair of the Board, Ms Dudu Myeni (“Ms Myeni");

88.2. The proposed nuclear procurement deal; and

88.3. Mr Tom Moyane's role at the SARS as its Commissioner.

89.1 then assisted with the drafting of a media statement that was issued by the
Presidency later that evening, which announced my re-appointment to the position
of Minister of Finance, and the appointment of Mr van Rooyen to the vacated post

of Minister of COGTA (see Annexure 18).

32

32



90. The statement also sought to provide reassurances regarding fiscal discipline and
prudence, financial sector stability and the ongoing prioritisation of strategies for

economic growth and employment creation.

91.Given that | was already sworn in as a member of Cabinet, no further swearing-in
formalities were required for me to take up the position of Minister of Finance for

the second time.

Monday, 14 December and Tuesday, 15 December 2015

92.Upon my re-appointment, | urgently convened meetings on Monday, 14 December

and Tuesday, 15 December 2015, with:

92.1. Deputy Minister of Finance, Mcebisi Jonas (“former Dep Min Jonas”) to

discuss the urgent and significant tasks we faced;

92.2. The National Treasury team, so that | could be briefed on the

preparations for the 2016 Budget of the Republic;

92.3. Mr Moyane at SARS, regarding 10 issues that | considered important to

immediately address the situation at SARS (see Annexure 19); and

924, Mr Van Rooyen to facilitate the handover of the COGTA portfolio.
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RELEVANT EVENTS IN MY SECOND TERM AS MINISTER OF FINANCE

South African Airways

93.The financial and governance challenges experienced by SAA in recent years are

no doubt well known to the Commission. At the time that | was re-appointed
Minister of Finance, an immediate priority was dealing with the proposed
restructuring of a deal that had been approved by Mr Nene and Airbus in terms of
which SAA could swap the purchase of ten A320 aircraft for a lease of five A330-

300 aircraft from Airbus.

94.Then Chairperson of SAA, Ms Myeni, however, wished to amend the swap

transaction to allow SAA to purchase the aircraft and enter into a sale and lease
back deal with local businesses. The proposed pre-delivery payments (of
approximately USD40 million or approximately R603 million at the time) under that
proposal would likely have triggered debt defaults by SAA due to the pressure
these payments would have placed on SAA’s cash resources. Cross-defaults on
other leasing arrangements and the probable triggering of government-guaranteed
debt obligations would likely have followed. This would have had severe

consequences for SAA and the country as a whole.

95.1n late December 2015, while driving on the N2 highway in Cape Town, | received

a telephone call from former President Zuma enquiring whether we could do what
Ms Myeni wanted with respect to the Airbus deal. | explained that we could not,

since the fiscus could not afford the pre-delivery payments and penaities that would
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follow if we undertook her proposal. It was clear to me that Ms Myeni had contacted

the former President and that that had prompted his call to me.

96.1 afforded SAA the opportunity to make further representations to National
Treasury regarding Ms Myeni's proposal, following which | decided, in Ilate
December 2015, that the swap transaction should go ahead as had been approved

by Mr Nene in July 2015.

97.Prior to my reappointment as Minister of Finance, the National Treasury had been
working on the process for appointing a new SAA Board (as outlined in Mr Nene's
statement to the Commission). Progress was slow, and | understand that
eventually the engagements between officials from the Presidency and from
National Treasury produced a list of individuals to be appointed to the Board. A
compromise was reached that Ms Myeni would only continue as Chairperson of

the Board for a further year.

2016

98. During January and February 2016, | was part of South Africa’s delegation to the
annual World Economic Forum meetings held in Davos, Switzerland (“WEF
Davos") and worked on the finalisation of the Budget, which was presented to

Parliament on 24 February 2016.

99.1 was approached by South African business leaders at the WEF Davos for urgent
discussions on how to avoid a sovereign credit rating downgrade and how to
inspire confidence in the South African economy and government, after the drastic

and damaging changes at the Treasury. This resulted in an urgent meeting
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convened with business leaders upon my return to South Africa from the WEF

Davos. The CEO Initiative was formed out of these engagements.

100. This was followed by an investment roadshow by labour, government and
business representatives, to overseas investors who are invested in our economy

and in particular in South Africa’s debt, during March 2016.

101. In addition, the CEOQ Initiative launched a fund of R1,5 billion for supporting
small business, particularly black-owned small businesses, as well as the Youth
Employment Service (as proposed and championed by then Deputy President
Ramaphosa), which will ensure that big business provide work and entrepreneurial
opportunities to a million young people over a three-year period. Further
possibilities for additional investment in the South African economy were explored

during these various initiatives.

27 Questions

102. Shortly before my budget speech in Parliament, Major General Mthandazo
Berning Ntlemeza (“Gen Ntlemeza"), head of the Directorate for Priority Crime
Investigation, known as the “Hawks”, requested and attended a brief meeting at
the Treasury. Gen Ntlemeza advised me then that two investigations were
ongoing: into SAA and SARS. No details as to the substance, scope or progress
of either investigation was shared with me by Gen Ntlemeza in this short

conversation.

103. | believe that the capture of the Hawks under Gen Ntlemeza was central to the

state capture project. This capture enabled the Hawks to be abused for political
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objectives through malicious law enforcement action and without regard for the
impact that abuse of power would have on the integrity of the country, the economy
or personally on the individuals, such as myself, who were targeted in this

orchestrated campaign.

104. On or about 19 February 2016, in the week before my Budget speech, an
envelope was hand-delivered to the Treasury at Gen Ntlemeza's insistence. This
envelope contained 27 questions addressed to me from the Hawks, and
demanding that they be answered by 2 March 2016. The questions related to the
High Risk Investigations Unit within SARS, formed years earlier. Charges against
me relating to that unit had been filed by Moyane on 15 May 2015 (SAPS Brooklyn

Case No. 427/05/15).

105. | arranged to visit the then President later that day to present the
correspondence and questions from the Hawks to him and to ask him whether he

was aware of, and agreed with, this law enforcement action against me.

106. During that meeting, | objected strongly about this persecution and asked
former President Zuma whether political activists like myself must now prepare to
be eliminated during the democratic era even though we had survived the

oppression of the Security Police in the apartheid era.

107. In response to my objection, he merely flipped through the pages of the letter.
He said he would discuss the matter with the then Minister of Police, Mr Nkosinathi

Nhleko (“Mr Nhleko”).

108. 1 received no information from the former President in this regard subsequent

to this meeting.
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109. However, on Monday 22 February 2016, | was requested to attend a meeting
with the Secretary General (Mr Gwede Mantashe) (“Mr Mantashe”), Deputy
Secretary General (Ms Jessie Duarte) (“Ms Duarte”) and Treasurer General (Mr
Zweli Mkhize) of the ANC. | interrupted preparation for the Budget and flew to
Johannesburg from Cape Town to meet them that afternoon. The 27 questions
and this abuse of law enforcement powers for political objectives was discussed
with them. | was assured that a political solution will be found to this political

problem.

110. The 27 questions were leaked to the media the day after the Budget (see

Annexure 20).

111. State Security Minister, Mr David Mahlobo, and Min Nhleko held a joint press
conference on 2 March 2016, defending the investigation and the timing of the

questions posed to me by the Hawks (see Annexure 21).

112. Following an extension on the deadline, | answered all 27 questions on legal

advice and provided my responses to the Hawks (see Annexure 22).

113. This set of events, combined with what is set out below, was the beginning of
what appeared to be a campaign to force me to resign as Minister of Finance and
continue the efforts to capture the National Treasury thereafter. | believe that my
re-appointment had thwarted these efforts and | believe Mr Nene was removed
from the national executive for the same reason — to obtain full control of the

Treasury.

114. In this regard,
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114.1. | refer the Commission to the contents of subsequent media reports that
revealed that shareholders in Gupta-linked consultancy group Trillian,
allegedly were warned in advance that Mr Nene would be fired as Finance
Minister, and that Trillian planned to exploit access to the Treasury under Mr
Nene’s replacement, Mr van Rooyen. Mr Eric Wood, Trillian’s Chief Executive
Officer at the time (“Wood"), denied the allegations, and suggestions that he,
Trillian and other Gupta-connected individuals had profited from the market
turmoil that followed Mr Nene's removal. Evidence provided by a Trillian
whistleblower to the parliamentary inquiry into Eskom, established that Wood
may have profited thanks to his prior knowledge of the removal of Mr Nene

(see Annexure 23).

114.2.  Upon returning to the Treasury, | learnt of a related controversy
regarding the appointment of two individuals who accompanied Mr van Rooyen
to the Finance Ministry following his appointment, namely Messrs lan Whitley
("Whitley") (appointed as chief of staff) and Mohamad Bobat (“Bobat”")

(appointed as a special advisor) (see Annexure 24).

114.3.  Messrs Whitley and Bobat also were reported to have been present with
Mr van Rooyen at the Gupta family compound located in Saxonwold, in the
days immediately preceding his appointment as Minister of Finance. A third
individual, Malcolm Mabaso (“Mabaso”) (said to be associated with the Guptas
through former Minister of Mineral Resources, Mr Zwane) was also present

with Mr Van Rooyen at Treasury, though his precise role was unclear.

114.4.  Media reports also revealed that Whitley and Bobat shared a confidential

Treasury document containing a Nine-Point Plan for South Africa’s economic
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recovery, growth and development, with Gupta associates and executives,
including Messrs Essa, Wood and Mabaso, on or about 12 December 2015,
prior to Mr Van Rooyen’s removal. The email forwarding the Treasury

document stated, “Gents, finally..."” (see Annexure 25)

114.5.  All of these reports may be relevant to explaining the removal of Mr

Nene.

New Age Budget Breakfast Cancellation

1156.  Another decision which | believe may have contributed to my eventual removal
as Minister of Finance in March 2017, was revealed on 21 February 2016, three
days before the Budget was presented to Parliament, when the Sunday Times
newspaper reported that the National Treasury had cancelled the Gupta-owned
The New Age newspaper’s sponsorship of, and participation in, the post-Budget
breakfast briefing. This event was set to take place the morning following delivery
of the Budget speech in Parliament (i.e. 25 February 2016). Ultimately, the
broadcast rights for the breakfast briefing were allocated to two other media
institutions, namely the SABC and ENCA, in an effort to rotate the opportunity to

carry the broadcast.

Offer To Jonas

116. At around this time, on 16 March 2016, former Dep Min Jonas issued a

statement confirming media reports that, in October 2015, he had been offered the
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position of Minister of Finance to replace Mr Nene, prior to Mr Nene's removal in
December 2015. Former Dep Min Jonas stated that the offer was made at a
meeting at the Gupta family’s Saxonwold compound by a member of the Gupta
family, accompanied by Mr Duduzane Zuma, former President Zuma'’s son, and

Mr Fana Hlongwane.

117. In this regard,

117.1.  Mr Jonas contacted me on Friday, 23 October 2015, wishing to see me
upon his return from the Eastern Cape that weekend. He seemed upset by

something but did not discuss any details regarding why he wanted to see me.

117.2. | was visited by Mr Jonas on or about Sunday, 25 October 2015, at my
Pretoria home. Mr Jonas appeared extremely distraught, upset and emotional.
He seemed unable, or hesitant, to disclose specific detail about what had
caused this (perhaps due to the presence of my wife), and said he found the

situation intolerable and that he wanted to resign.

117.3. | tried to calm him down and to prevent him from making any drastic
decisions given his state of mind. | dissuaded him from resigning, advising
him that it would not be in the best interests of the country for him to leave his

position.

117.4. | understood that he also was planning to discuss his situation with Mr

Nene.

117.5.  Following my re-appointment as Minister of Finance, | became aware of
more details of the offer made to former Dep Min Jonas at the Gupta

compound, as were later confirmed by him in his media statement, and
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elaborated on further in his statement and evidence already provided to the

Commission.

My interactions with Gupta family members

118. For the record, | have been asked by the Commission’s legal team whether |

ever met members of the Gupta family.

119. | have never been to the Gupta family compound located in Saxonwold.

120. | was invited to the infamous Gupta family wedding at Sun City, but declined

the invitation.

121. | can recall the following further instances where | was in the same place as

them.

121.1. | attended a cricket test match also in the 2009 to 2014 period (I cannot
recall which year) and one of the Gupta brothers (I cannot recall which one)
was present in the Presidential box. We greeted but did not speak to each

other.

121.2.  Ministers accompanied the former President to various functions,
including breakfast briefings following the State of the Nation address. | recall
that one or more of the Gupta brothers would be present at such events. |

would see them, but not interact with them.

122. | can recall one meeting where the former President introduced me to Mr Ajay

Gupta.
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122.1.  Early on in my first term as Minister of Finance, though | cannot recall
precisely when, | went to the Presidential guest-house in Pretoria, Mahlamba
Ndlopfu, for a meeting with former President Zuma. When | was called into
the meeting room, former President Zuma introduced me to a man who |
believe is Mr Ajay Gupta. Mr Zuma introduced him as “my friend” and told me
that the man had expertise in regard to small business and finance. | recall us
exchanging generalities for a couple of minutes, but | do not recall the details
of what was a very cursory exchange. Mr Gupta then excused himself and left

me and the former President to continue our meeting.

123. | had forgotten of another instance where one of the Gupta brothers may have
been present at a meeting | had with billionaire Indian businessman Anil Ambani
of the Reliance group of companies in or about June 2010. | stress that | do not
recall the details set out below since it proved to be a meeting of little significance
at the time, but have been assisted in this regard by my former Chief of Staff, Mr

Dondo Mogajane.

123.1. | am told that the Presidency put Mr Rajesh “Tony” Gupta in touch with
Mr Mogajane. Mr Gupta called Mr Mogajane repeatedly, asking for a meeting
with me. However, he never advised Mr Mogajane who would be at such a
meeting or what the agenda for the meeting was to be. We were even asked
to attend the meeting at the Gupta family compound in Saxonwold. | refused
to schedule a meeting with the Gupta family, whether at their residence or

anywhere else.

123.2.  Eventually, Mr Gupta told Mr Mogajane that one of the Ambani brothers,

from the Reliance group of companies in India, wished to meet me and that it
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was concerning a possible MTN transaction. Bharti Airtel had called off merger
talks with MTN in 2008 and again in 2009, and Reliance Communications was
reported also to have been interested in pursuing the acquisition of MTN during
2009. We were advised that Mr Ambani was in South Africa for the 2010
Soccer World Cup and that he would like to meet me regarding the possible

MTN transaction (see Annexure 26).

123.3. | agreed to a meeting with Mr Ambani, who had the potential to be a

significant investor in South Africa.

123.4.  The meeting was held at a hotel in Pretoria, Villa Sterne, on a Sunday

morning.

123.5.  lattended the meeting, together with Mr Mogajane, who advises me that:
123.5.1. The meeting lasted less than an hour;
123.5.2. Discussions in the meeting were between Mr Ambani and ;
123.5.3. It commenced with general conversation about the World Cup,

the Ambani family’s visits to the Kruger National Park, and Indian and

global politics;

123.5.4. Eventually, Mr Ambani asked about the legal and regulatory
processes that would be required to obtain approval for a transaction such
as the purchase of MTN and we spoke in general terms of what processes

would need to be followed, and the role of the National Treasury; and

123.5.5. The meeting ended inconclusively and we parted ways and left.
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123.6.  Mr Mogajane has advised me that he recollects that Mr Ajay Gupta was

present at the meeting. | do not recall him being present.

123.7. | wish to refer the Commission to Annexure 27, which is my response
to a Parliamentary question from the Democratic Alliance. It is apparent in my
written response that | do not make mention of the 2010 meeting with Mr
Ambani of the Reliance Group, which a Gupta brother may or may not have
attended. This is simply because, at the time of submitting the written

response, | had no recollection of the 2010 meeting with Mr Ambani.

Public attacks and Presidential inaction

124. Returning to the events of 2016, it was a year marked by ongoing harassment
and attempted distraction of me by law enforcement agencies, some media houses
and a persistent social media campaign of fake news and personal attacks that
appeared antagonistic towards me and the work being done by Treasury. | was
the target of an orchestrated campaign that appeared aimed at forcing me to resign
as Minister of Finance. The role of the public relations agency Bell Pottinger was
central to this orchestrated campaign and | am sure it is well known to the

Commission.

125. This orchestrated campaign against me and National Treasury caused
immense stress for myself, former Dep Min Jonas, senior officials and our families.
In response, we were repeatedly advised by our comrades that we should not
resign but that we should continue to serve the national interest and to “hang in

there.” Comrades would tell us that, ultimately, all one had was one’s integrity and
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that it was worth fighting for. The sentiment seemed to be that we should not “make
it easy for them” to get rid of those of us who were seen as obstacles to the state

capture project and the looting of our public resources.

126. It was a difficult and challenging period. Throughout, | tried to focus on the
national interest and what was best for our country, and to do my work and fulfil

my constitutional obligations with that as the guiding principle.

127. First to occur was the blatant refusal by Mr Moyane to account to me as Minister
of Finance on material issues (such as the operating model of SARS). He even
refused to acknowledge my authority on what may appear to be petty matters such
as his applications for personal leave would not be submitted to the Ministry
(although during Mr Nene's time as Minister they were). He would claim that he
obtained permission for leave from the Presidency, which officials there would

deny.

127.1.  Mr Moyane made serious allegations against me and continued to refuse
to accept that as Minister of Finance, he is accountable and answerable to me
for the performance of SARS. However, the former President did nothing to
intervene in this deteriorating relationship, to facilitate adjudication of the
dispute, or to resolve it in any other less formal way. It festered for many

months, with Mr Moyane writing further letters about me to the President.

127.2. | faced further ongoing personal and institutional attacks, antagonism
and an evident lack of accountability from Mr Moyane, the Commissioner of
SARS. Indeed, the Commission is respectfully referred to the affidavit filed in
the ongoing disciplinary proceedings against Mr Moyane for further detail

regarding the deterioration of my relationship with him (see Annexure 28).
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127.3.  declaration of an inter-governmental dispute in terms of section 41 of the
Inter-governmental Relations Framework Act, 13 of 2005, by Mr Moyane at
SARS against me as Minister of Finance on or about 14 April 2016 (see

Annexure 29).

127.4.  Michael Hulley attempted to mediate the dispute on behalf of former
President Zuma. However, he (Mr Zuma) appeared reluctant to personally
intervene and end the hostility and lack of accountability from Mr Moyane

evident in our relationship.

128. Second, in or about 12 June 2016, then Minister of Social Development,
Bathabile Dlamini (“Min Dlamini”), wrote a lengthy letter to Mr Zuma seeking his
intervention with regard to National Treasury's scrutiny of, and objections raised
regarding the various systems for the payment of social grants and the
implementation of policy by the Social Development Department (see Annexure

30 - CONFIDENTIAL).

129. In addition, the important work that National Treasury was doing to amend the
Financial Intelligence Centre Act caused acrimonious and personally insulting
attacks on me and the officials of the Department from those opposed to the

amendments.

129.1. These amendments related to the improvement and strengthening of
various aspects of South Africa’'s financial intelligence capabilities. The
Financial Intelligence Centre (“FIC") receives information from the banking
sector, which it analyses and shares with domestic and international law
enforcement agencies to identify the proceeds of crime, combat money

laundering, terrorism funding and tax evasion, among other crimes. South
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Africa is a member of the Financial Action Task Force, which is an
intergovernmental organisation that develops standards for all countries to
combat these illegal activities and facilitates international cooperation in these
efforts. In order to enhance the integrity of the financial system and to comply
with developing international standards its best practices, South Africa needed
to amend its legislation regarding the FIC Act and the powers and functions of

the FIC.

129.2.  Most controversially, the amendments introduced additional scrutiny of
the personal finances and transactions of so-called Politically Exposed
Persons (“PEPs”) (which in the Act are termed Prominent Influential Persons
("PIPs") (and their families and associates), as well as a requirement to record

the Beneficial Owners (the natural persons) of bank accounts.

129.3.  This amendment process saw a concerted effort by other members of
the executive in the Security Cluster to undermine National Treasury's
oversight of the FIC. There appeared to be an effort to move the FIC, and
presumably access to its highly sensitive personal information, to the Security
Cluster (see Annexure 31). This was concerning since the FIC plays such an
important role in the fiscal and banking regulatory environment overseen by

National Treasury.

129.4.  Former President Zuma also delayed signing the amendments into law
until litigation was commenced to force him to do so. No meaningful
engagement occurred between the Presidency and National Treasury
regarding any reservations that the former President may have had regarding

the Bill. Media reports noted that he was lobbied to not sign it into law by critics
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and those that seemed opposed to National Treasury at the time (see
Annexure 32). Eventually it was referred back to Parliament by the President

in November 2016.

129.5.  Media outlets owned by the Gupta family (ANN7 in particular) launched
several determined attacks on the amendments. Commentators such as Mr
Mzwanele Manyi and Mr Tshepo Kgadima of the Progressive Professionals
Forum and Ms Danisa Baloyi of the Black Business Council were vocal critics

of the amendments, and the provisions relating to PEPs in particular.

129.6. At the Parliamentary hearings held in January 2017, these same critics
objected to the Bill. My Cabinet colleagues in the Security Cluster also met
with officials from National Treasury to raise their objections to the

amendments as well.

129.7.  The Amendment Bill was eventually passed in May 2017 under my

SUcCCcessor.

130. In sum, the orchestrated campaign against me and other leaders of National
Treasury raged within the Cabinet, the institutions of state and on certain media
and social media platforms. It shifted to yet another front later in the year, when |
became the target of malicious and seemingly politically-motivated criminal

charges.

Charges
131. On 11 October 2016, the former National Director of Public Prosecutions, Adv

Shaun Abrahams (“Adv Abrahams”), announced that charges were to be brought
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against me, as well as former SARS Commissioner, Mr. Oupa Magashula and
former deputy SARS Commissioner, Mr. lvan Pillay. The charges alleged fraud,
relating to Pillay's early retirement, which had been approved by myself and

Magashula in 2010 (see Annexure 33).

132. Subsequent media reports revealed that Adv Abrahams had met President
Jacob Zuma, Mr Mahlobo, Justice Minister Michael Masutha and Social
Development Minister Bathabile Dlamini at Luthuli House the day before his
announcement, 10 October 2016. Adv Abrahams explained the meeting as being
held to discuss student protests with ANC leaders, but it is unusual that the
ministers of higher education, finance and police were not present if that was the

subject of the discussion (see Annexure 34).

133. Markets reacted to the announcement of Adv Abrahams as follows:

133.1.  The Rand weakened by 3.9% against the US Dollar;
133.2.  Yields on South African government bonds due rose to their highest

level since 2 September 2016 ;

133.3.  The cost of insuring against non-payment of debt for five years using

credit-default swaps, rose to the highest since July 2016; and

133.4.  Bank stocks fell, wiping off almost R34 billion in value on the FTSE/JSE

Africa Banks Index.

134. On 26 October 2016, in the midst of facing these charges, | delivered the

Medium Term Budget Policy Statement (MTBPS) in Parliament.
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135.  In an about-turn days later, Adv Abrahams announced the withdrawal of all of
the charges on 31 October 2016, stating that he was then satisfied that the three
accused did not have the intention to act unlawfully (see Annexure 35). This was
a few days before my first scheduled court appearance. Various civil society
organisations had mobilised in protest against the charges and in support of me

and my fellow accused.

136. Both announcements were made amid allegations in the public domain that
political motives were at play in the decisions to question and charge me and my
fellow accused, in what appeared to be yet another attempt to force me to resign,
to create uncertainty and instability and ultimately, to enable the capture of the

Treasury.

137. Following the withdrawal of the criminal charges, | then turned to preparation of

the 2017 Budget, which | delivered to Parliament on 22 February 2017.

The closure of the Gupta bank accounts

138. In or about April 2016, Oakbay Investments (Pty) Ltd (“Oakbay"), controlled at
that time by the Gupta family, announced that its bank accounts had been closed

(see Annexure 36).

138.1.  Ataround the same time, Mr Nazeem Howa, the Chief Executive Officer
of Oakbay, began to correspond with me seeking my intervention to reverse
these account closures. | obtained legal advice that confirmed that it would be

unlawful and improper for me to intervene in the private contractual relationship
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between a bank and its client. | conveyed this advice to Mr Howa, but he

appeared undeterred and continued to request a meeting with me.

138.2.  Together with officials from National Treasury, | held a meeting with
representatives of Oakbay (including Mr Howa and Ms Ronica Ragavan) on or
about 24 May 2016 in which we explained the highly-regulated environment in
which banks operate and the requirements that they closely monitor and report
on suspicious transactions in order to combat money laundering. We also
explained the legal impediments to me, or anyone else, intervening in the
private contractual relationship between a bank and its clients. | urged him to
approach the courts for relief. | knew his father as a highly principled person

and asked him directly if he believed his father would be proud of his behaviour.

139. Following a Cabinet meeting on 13 April 2016, at which | was not present, a
Ministerial task team (which should not be confused with an Inter-Ministerial
Committee (“IMC")), was established to look into the issue of the closure of the
Gupta bank account. Mr Zwane, Labour Minister Mildred Oliphant and myself

were nominated for this task.

140. Following correspondence received from Mr Zwane purporting to schedule a
meeting of the task team (seemingly expanded to include the then Minister of
Communications, Faith Muthambi) with the banking institutions, | questioned the
purpose and seeming aim of the task team with my colleagues who were
nominated to it. | explained the extensive global and domestic legal and regulatory
framework that governs the financial sector, and cautioned that this framework

needed to be understood and considered prior to any engagements with the

52



banking institutions. My concerns were not addressed by the members of the task

team (see Annexure 37).

141. | chose not to attend the meetings of the task team nor to participate in its
actions, because | was of the view, confirmed in legal advice, that members of the
executive cannot interfere in the contractual relationships between banks and their

customers.

142. | do recall further events in Cabinet that | cannot publicly disclose but which |
have indicated to the Commission should be investigated, that indicated to me that
Mr Zwane had the full backing and support of former President Zuma in pursuing
the task team’s objective of undermining and maligning the stance adopted by
myself and National Treasury to the closure of the bank accounts, this included

three reports from the task team, two of which were distributed in Cabinet.

143. On or about 1 September 2016, Mr Zwane issued a media statement,
purportedly on behalf of the task team and, | believe, based on its first report,
announcing that it, through Cabinet, would recommend to former President Zuma
that a judicial inquiry be established into the closure of the bank accounts of several
Gupta companies by the major commercial banks in South Africa. This statement
was effectively abandoned in the days that followed, with a statement issued by
the Presidency, to clarify that no such decision had been endorsed as a decision

by Cabinet (see Annexure 38).

144. On or around 14 October 2016, | launched a court application to seek
declaratory relief regarding the limitations of my available powers to intervene in
various decisions taken by several commercial banks to close the accounts held

by Gupta-related firms (see Annexure 39).
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144.1.  This application attracted further hostility towards me from supporters of

the former President and the Guptas.

144.2.  Attached to the application as an annexure was a certificate issued by
the Financial Intelligence Centre certifying that it had received 72 Suspicious
Transaction Reports from the various banks relating to suspicious account
activity and transactions conducted using the bank accounts that had been
closed. This was the first public acknowledgement of suspicions regarding the
business affairs of the Gupta entities since the Public Protector's State of
Capture report was only released to the public on 2 November 2016 (following
litigation aimed at interdicting its release launched by former President Zuma,

Mr Zwane and Mr van Rooyen.

145. | submit to the Commission that it should “follow the money” and request a full
account of all transactions by any Gupta-related company and related individuals
that has gone through bank accounts. By doing so it will be better placed to
determine which activities were related to criminality and malfeasance. This will

assist State Owned Enterprises and taxpayers to recover funds lost in this process.

“The Nuclear deal’ (Part ll)

146. Following Cabinet's decision on 9 December 2015 that the Department of
Energy (“DoE") issue the Request for Proposal (“RFP”) for the nuclear programme,
the engagements between National Treasury and the DoE during 2016 largely

centred on the procurement process to be followed.
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147. The Office of the Chief Procurement Officer (“OCPQ") sought two legal
opinions. Initially the DoE intended to undertake a closed government-to-
government procurement, but this would have violated the Constitution, which
requires that state institutions procure goods or services using a system that is fair,
equitable, transparent, competitive, and cost-effective. Having reached agreement
that a competitive process must be followed, the DoE continued to insist that the
“pre-engagement” activities they had already undertaken (relating to the signing of
the cooperation agreements) served to prequalify those bidders. There were
several other unresolved issues, including aspects that would have required
exemption from the Preferential Procurement Policy Framework Act. Moreover, the
RFP documentation that had been prepared had many flaws and gaps, identified
not only by the National Treasury officials, but also in reports produced by the

advisors working on behalf of the DoE.

148. In June 2014, Eskom had written to the DoE indicating that the Board had
decided not to provide funding for any new build projects beyond Medupi, Kusile
and Ingula power stations due to the funding constraints Eskom was facing. As a
consequence, the DoE had sought Cabinet approval for the South African Nuclear
Energy Corporation SOC (“NECSA") to replace Eskom as the implementing agent,
i.e. the institution that would own and operate the nuclear power plants, with the

DoE serving as the procuring agency.

149. Despite the fact that Eskom was experiencing severe financing chalienges,
warranting that government decide to appropriate R23 billion of funding to the
company during the 2015/16 financial year, in September 2016, Eskom, through

its then chief executive officer, Mr Brian Molefe, indicated its willingness and

55



commitment to participate in the nuclear build programme (see Annexure 40).
The Commission will be familiar with the centrality of Eskom’s capture to the state
capture project. In November 2016, Cabinet approved that Eskom assume
responsibility for procuring, owning and operating the nuclear power stations. In
December 2016, Eskom issued a watered-down and non-binding general request

for information (“RFI") instead of the originally intended RFP.

150. Around the same time, the non-governmental organisations Earthlife Africa and
the Southern African Faith Communities’ Environment Institute launched legal
proceedings against the Minister of Energy, the President and Eskom (among
others) challenging the determinations in terms of Section 34 of the Electricity
Regulation Act that had been made by the Minister of Energy in 2013 and 2016,
and the constitutionality of the tabling by the Minister before Parliament of three
intergovernmental agreements during 2015. This stalled progress on the nuclear

programme.

161. Shortly after my replacement as Minister of Finance, the Cape High Court ruled
that the nuclear cooperation agreements with the USA, Russia and South Korea
were unconstitutional and unlawful, and that the ministerial determination for a 9.6

GW nuclear new-build in South Africa was invalid (see Annexure 41).

Maseko and DGs response

152. | have been asked by the Commission’s legal team to respond to the evidence
of Mr Themba Maseko regarding a memorandum calling for a commission of

inquiry into state capture that a group of former Directors-General addressed to
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the President, Deputy President, other Cabinet members and myself. One of the
signatories to that memorandum, Mr Dipak Patel, provided me with a copy of the
document. We had a brief conversation about it, during which | encouraged the
group to “do their bit” to resist state capture and ensure accountability for those
implicated in it. At this time, civil society also was active regarding state capture
and corruption. The former Directors-General's concerns regarding the
circumventing and undermining of procurement processes, professionalism and
integrity within the public service were all concerns that | shared. | understand that
the group demobilized following the failure of the ANC's own initiative to deal with
state capture that came about at around the same time. | understand that only Mr
Maseko lodged a submission with the ANC following its call for information.

Nothing further came of the initiative, as far as | am aware.
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\ MY REMOVAL AS MINISTER OF FINANCE

153. As is customary, | planned and led an investor roadshow to London and the
USA in late March 2017, following the Budget. As also is the usual practice, the
Presidency approved the roadshow and the participation of myself, former Dep Min
Jonas and the Director-General of the Treasury, Mr Fuzile. This approval involves
the preparation of a memorandum setting out our proposed itinerary, details of the
meetings to be held on the roadshow and details of the South African business

people accompanying us on the roadshow.

154. According to that itinerary, Mr Fuzile and | traveled to London overnight on
Sunday, 26 March 2017. Former Dep Min Jonas was due to fly to New York
overnight on Tuesday, 28 March 2017 and Mr Fuzile was to travel from London to
New York to join him. | would then return to South Africa overnight on that

Tuesday.

165. Once the airplane touched down at Heathrow Airport on the morning of
Monday, 27 March 2017, | turned on my mobile phone and received an SMS from
Dr Cassius Lubisi, the Director-General in the Presidency. The message
requested that |, former Dep Min Jonas (who had not left South Africa yet) and Mr

Fuzile return to South Africa immediately.

156. Mr Fuzile and | discussed the message, and decided to proceed with the
meetings scheduled for that day, including with two of the global ratings agencies
and to schedule a teleconference call for Monday afternoon with the ratings agency
with which we were scheduled to meet on Tuesday. We made this decision so as
to provide these important players with the same information on the same day.

This was the most cost-effective option to return to South Africa. My office
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investigated purchasing a one-way ticket to fly home during the day on Monday,

27 March 2017, but | considered it too costly.

157. Also on Monday 27 March 2017, former President Zuma reportedly informed
senior leaders of the South African Communist Party (“SACP") that he intended to
remove me and former Dep Min Jonas, and referenced a purported “intelligence
report” accusing me and others of conspiring with foreign forces against him as
President. Of course, | reject and deny these allegations. | never saw this

“intelligence report”.

158. Following a day of meetings that formed part of the planned investor roadshow,
| flew back to South Africa that evening, arriving back on Tuesday morning, 28

March 2017.

159. Tuesday, 28 March 2017 was the day that the court application regarding the
closure of the Gupta businesses’ bank accounts in South Africa by several of the
major banking institutions was set to commence argument in the Pretoria High
Court. ltis of course possible that had | been removed as Minister of Finance by

that time my successor would have withdrawn the application.

160. It was also the day that revered anti-apartheid activist, Mr. Ahmed Kathrada,

passed away.

161. Immediately after landing at O R Tambo, on Tuesday 28 March 2017, Mr Fuzile
and | met with the former Secretary-General of the ANC, Mr Mantashe, at Luthuli
House to obtain clarity about our positions. None was forthcoming. Mr Mantashe
had contacted me while | was still in London and we had agreed to meet upon my

return to South Africa.
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161.1.  During that meeting with Mr Mantashe, he informed me that former
President Zuma had met with the ANC's Top 6 officials on the previous day,
Monday, 27 March 2017. The same fake “intelligence report” had been

presented to them, but it had been rejected by those in the meeting.

161.2.  Mr Mantashe then told me that Mr Zuma told them that, regardless of
the “intelligence report”, his relationship with me had irretrievably broken down.
Since this was not my impression of my relationship with former President
Zuma, | asked Mr Mantashe if he had indicated why he felt that our relationship

had irretrievably broken down. Mr Mantashe indicated that he did not.

161.3.  Mr Mantashe recounted that Mr Zuma had indicated that it was unusual
that the Minister, Deputy Minister and Director-General were all out of the
country at the same time. | corrected him, saying that former Dep Min Jonas

had not yet left South Africa. Mr Mantashe seemed shocked by this fact.

161.4. | believe that Mr Zuma had mentioned Brian Molefe as a possible
replacement as Minister of Finance, but that this suggestion was rejected by

the members of the Top 6 in the meeting.

161.5.  Asan aside, | note that, on 23 February 2017, Mr Brian Molefe, who had
resigned as the Eskom CEO in November 2016, following the Public
Protector's State of Capture report, was sworn in as a Member of Parliament
for the ANC. Speculation at the time was that this was a precursor to his
appointment as my replacement as Minister of Finance. Almost a year earlier,
in April 2016, Mr Sifiso Buthelezi also, was sworn in as a Member of Parliament
for the ANC. Speculation suggested that he was earmarked to be Mr Molefe's

Deputy Minister.
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161.6.  Mr Mantashe indicated to me that Mr Zuma would prefer it if | would
resign, rather than him having to fire me. He spoke to me about leaving with
my integrity or honour intact. As explained above, | had no plans to resign but
would continue to serve the national interest. My position was that the former

President could fire me if he wanted to get rid of me.

161.7. | understood from Mr Mantashe that | was likely to be removed, but that
the issue of my replacement was to be discussed again by Mr Zuma at the
next Top 6 meeting the following week (Monday, 3 April 2017). Mr Fuzile was

distraught at the turn of events and was himself considering resigning.

161.8. | returned to my office at National Treasury that afternoon.

162. The next day, Wednesday, 29 March 2017, a funeral was held for Ahmed

Kathrada at West Park Cemetery in Johannesburg.

163. On Thursday, 30 March 2017, the SACP issued a media statement recording
that it had been informed on Monday, 27 March 2017 by Mr Zuma that | was to be
replaced as Minister of Finance (see Annexure 42). The statement recorded that
the SACP objected to this intended reshuffle. It also noted that it had laid a
complaint with the Inspector General of Intelligence and the Minister of State
Security regarding “a rogue intelligence unit that in our view gathers data illegally,
produces false reports and feeds them into the political and public domain to smear

comrades.” | do not know the status of that complaint.

164. That evening, former President Zuma announced that both myself and former
Dep Min Jonas, and several others including Ministers Hanekom and Ramathlodi,

were removed from our positions (see Annexure 43). We were replaced by
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Messrs Malusi Gigaba and Buthelezi, respectively. | became aware of my removal
when the President made his announcement of the reshuffle, which was broadcast

on television while | watched.

165. | had no contact with the former President regarding his decision to remove me

as Minister of Finance.

166. The global ratings agencies expressed their immediate concern at these

developments. For example,

166.1.  On Monday, 3 April 2017, Moody'’s Investors Services announced that it
had placed the Baa2 long-term issuer and senior unsecured bond ratings of
the government of South Africa on review for downgrade. That review was
said to be prompted by “the abrupt change in leadership of key government
institutions” and would “allow Moody's to assess these risks and if the changes
in leadership signal a weakening in the country's institutional, economic and

fiscal strength.”

166.2.  The same day, Standard & Poor’s, downgraded South Africa’s ratings to
'‘BB+' from 'BBB-' and the long-term local currency rating to 'BBB-' from 'BBB'
in a reflection of their “view that the divisions in the ANC-led government that
have led to changes in the executive leadership, including the finance minister,
have put policy continuity at risk. This has increased the likelihood that

economic growth and fiscal outcomes could suffer.”

166.3.  On 7 April 2017, Fitch Ratings also downgraded South Africa’s Long-
Term Foreign- and Local-Currency Issuer Default Ratings to 'BB+' from

'‘BBB'. These downgrades were made in light of its view that “the cabinet
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reshuffle, which involved the replacement of the finance minister, Pravin
Gordhan, and the deputy finance minister, Mcebisi Jonas, is likely to result in
a change in the direction of economic policy. The reshuffle partly reflected
efforts by the out-going finance minister to improve the governance of state-
owned enterprises (SOEs). The reshuffle is likely to undermine, if not reverse,
progress in SOE governance, raising the risk that SOE debt could migrate onto
the government's balance sheet. Differences over the country's expensive
nuclear programme preceded the dismissal of a previous finance minister,
Nhlanhla Nene, in December 2015 and in Fitch's view may have also

contributed to the decision for the recent reshuffle.”
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Vi RETURN TO PARLIAMENT

167. Following my removal as Minister of Finance, | remained an ANC Member of
Parliament. | was a member of the Portfolio Committee on Public Enterprises that
held an inquiry into state capture at various SOCs, including Eskom, Transnet,
PRASA and Denel. The disclosures and submissions made to the Committee will
doubtlessly be relevant to this Commission’s other terms of reference. | do not

provide that detail in this statement.

168. My experience in the Portfolio Committee’s inquiry into Eskom, in particular,
revealed the extent of manipulation of the Boards of SOCs, their management, and
the abuse of the contracts and procurement processes for corrupt and unlawful
ends. This pillage was replicated and became prevalent in other SOCs as well. |
believe that this hollowing out of the governance structures of SOCs was a direct
consequence of the state capture project and was aimed at facilitating their
plunder. One can observe how the methodology was perfected at one SOC and

then replicated at others as the state capture project was rolled out.
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VI RETURN TO CABINET

169. Following Mr Zuma's resignation on 14 February 2018, President Ramaphosa
announced a cabinet reshuffle on 26 February 2018. | was appointed Minister of

Public Enterprises.

170. In my current position, the investigation of the damage done in the past decade
to South Africa’s SOCs is ongoing. So too are efforts to restore good corporate
governance, procurement framework compliance and accountability for implicated
members of the Boards and management of SOCs. The details of the state of our
SOCs and these “re-capturing” efforts also are relevant to this Commission’s other
terms of reference. The Department of Public Enterprises will be providing the

Commission with information in this regard.
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Vil CONCLUSION

171. The Commission's legal team has requested that | reflect on possible lessons
and recommendations arising from my evidence relating to its Terms of Reference

1.1t01.3.

172. | believe that South Africa requires what | call a “whole of society
transformation.” By this | mean we need deep reflection on our chosen and shared
values and priorities. On issues of integrity and corruption, South African business,
and professionals or advisors in particular, need to reflect on their role in state
capture. The Commission's investigation of these issues should lead to a genuine

and deep transformation of business ethics and culture in our country.

173. | believe that meaningful reflection and transformation also is required in
respect of the need for greater transparency and effective oversight with regard to
major public procurement processes. New checks and balances on executive
power — at all levels and in all spheres of government, not just the national

executive or the Presidency — are required.

174. | believe that these lessons will promote unity and the national interest, and

enhance development and inclusive growth.

175. The work currently being done with SOEs shows that they are and were
seriously compromised in terms of the scale of financial losses, the undermining of
good corporate governance, their operational capability, and the dearth of

competent and courageous leadership in the face of serious fiscal risk.

176. The Commission should consider releasing interim reports or measures that

could expose and help put a stop to ongoing malfeasance.
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177. “Consequences management” is required: criminal charges should be pursued
by our restored law enforcement agencies, individuals should have their services
terminated, demoted, declared to be delinquent directors or ordered to pay back

the money pillaged and looted from our state.

178. It must be recognised that those constituencies who would have liked the status
quo to remain are engaged in a determined and vigorous fight back taking place

across our state.

179. The real cost of state capture is the damage it has done to the institutional fabric
of our state. Good people lost their jobs, families were put through trauma and
vilification for standing up, and the lasting impact of the past decade weakened
and hollowed out our state. A culture of malfeasance was legitimised and tolerated
with increasing impunity and a lack of accountability. SOCs were distracted from
their intended purpose of providing services, supporting economic development

and creating inclusive growth in service of transformation.

180. People, including myself, who are appearing before the Commission continue
to be subjected to harassment and racist abuse in frivolous and vexatious litigation,
in the media and on social media. Decisions taken to clean up are stalled when

they are challenged, whether internally or though litigation.

181. The misuse and abuse of public powers for suspicious objectives, including

intimidation and harassment, also continues.

181.1.  For example, recently on 1 October 2018, | was subpoened to appear
before the Public Protector in regard to an investigation she is undertaking into

the approval of an early retirement package offered to Mr Ilvan Pillay. This was
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the same issue regarding which | was charged criminally in 2016. The
complaint was lodged on 18 November 2016 by Mr Lebogang Hoveka, who

was then a speechwriter in the Presidency.

182. | believe that the fight back is aimed at countering the work done this year by
public servants and political office bearers to “re-capture” the state and deliver on

its constitutional mandate.

183. As | hope is clear from my statement, there were many who have resisted state
capture at every opportunity, including activists, civil society, political leaders,
journalists, businesspeople, labour, and lawyers. Our insistence on following the
constitutional mandate given to the executive, and to follow the legal and regulatory
frameworks over which we were responsible ensured that we could resist and
oppose improper and unlawful schemes. Following the law and our consciences
has been, and will continue to be, our chosen path. The cost of being honest is
high for me personally, as well as for my family and my colleagues. It is a price
paid to ensure that South Africa transforms from its apartheid past and its recently

captured state into the nation for all South Africans promised in the Constitution.

,«//’M’“

PJ GORDHAN

' October 2018
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Media Releases 2009

Appointment of Acting SARS Commissioner

Pretoria, 11 May 2009 ~ Mr. Oupa Magashula will assume the duty as Acting SARS Commissioner from 3pm today.

The out-going Commissioner Mr. Pravin Gordhan, will be sworn in as South Africa’s Minister of Finance with his Cabinet
colleagues this afternoon.

Mr. Magashula has been with SARS since 2006.

On the recommendation of the Minister of Finance, the President and Cabinet will appoint the next SARS Commissioner
in due course.

About Oupa Magashula--

Mr. Magashula is a Deputy Commissioner at SARS. Until today, he headed an operational division responsible for
contact centres, processing centres and delivery enablement services such as process engineering and information
management.

Prior to this he was head of Human Resources and other Corporate Services. He has created an advanced platform for
people management and development.

In the early eighties he worked for a trade union, studied for a BSc at the University of Cape Town and later
management courses at the UCT Business School. He has worked in the private sector both in operations and HR -

Nampak, Sun International and Anglo Vaal Industries.
Prior to SARS, he was HR Director at Telkom.

ENDS.
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Media Releases 2009

Appointment of a new Commissioner for the South African Revenue Service

Pretoria, 30 July 2009 — Cabinet today announced the appointment of Mr. Qupa Magashula (47) as the new SARS
Commissioner. Magashula has been the Acting SARS Commissioner since 12 May 2009 when Mr. Pravin Gordhan was
appointed as South Africa’s new Minister of Finance.

About Oupa George Magashula

He has been with SARS since 2006 when he was appointed as the head of Human Resources and Corporate Services
and served on the SARS executive committee. He later took charge of an operational division within SARS responsible
for contact centres, processing centres and delivery enablement.

Prior to SARS, he was HR Director at Telkom.

In the early eighties he worked as a trade unionist. In 1991 he completed a BSc (Oceanography and Chemistry) at the
University of Cape Town and later completed business management courses at the UCT Business School. He has
worked in the private sector both in operations and HR — Nampak, Sun International and Anglo Vaal Industries,

Magashula is married with 2 children.

ENDS
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YV SARS

Individuals Businesses and Employers Tax Practitio

SARS Home > Media > Media Releases > 12 July 2013 - Media Statement by Finance Minister Pravin Gordhan

MEDIA STATEMENT BY FINANCE MINISTER PRAVIN
GORDHAN

SARS Commissioner Oupa Magashula Resigns

On 24 March 2013 | said 1 would institute a thorough investigation into allegations against the Commissioner of the South African Rev
Service (SARS), Mr Oupa Magashula, published in the media on that day. Following the outcome of a fact-finding inquiry into these
allegations, Mr Magashula has resigned with effect from 12 July 2013.

The media reports were based on a telephone conversation during which Mr Magashula was recorded offering a Chartered Accountal
a job at SARS. The conversation was facilitated by a Mr Timothy Marimuthu whom media reports alleged had influence over Mr Maga
The effect of these reports was to raise questions about the integrity of staff recruitment processes at SARS.

To protect the integrity of this vital fiscal institution, reassure the South African public and ensure a rapid process of establishing the fz
relating to the events as reported by the media, | appointed retired Constitutional Court judge, Justice Zak Yacoob, and Advocate Mu:
Sikhakhane.

Justice Yacoob's committee was mandated:

1. To establish whether the event referred to in media reports of 24 March 2013 had resulted in any breach of SARS processes
good governance;

2. To report on the nature of any possible indiscretion by the SARS Commissioner;

3. To report on the influence that Mr Marimuthu is alleged to have had over the Commissioner.

4. To advise the Minister on any appropriate remedies where breaches may have occurred.

The committee did not have powers to subpoena witnesses. People who gave evidence before the committee did so voluntarily. This
that all the people who gave evidence to the committee, especially those who are named in the report, had to give consent for publica
those sections of the report that relate to their evidence. For this reason, the report will be published on the websites of National Treas
(www treasury.gov.za) and SARS (www.sars.gov.za) at 17h00 today.

The committee submitted its report to the Minister on Monday, 8 July 2013. (You will notice
that the published report is dated the 12th. This is because the published version was
submitted to the Minister on Friday the 12th as the committee had to seek the consent of
all the witnesses as explained above).

In summary, the key findings are as follows.

1. In relation to the terms of reference number 1 and 2, the key findings are that Mr
Magashula:
1. Had by his conduct placed the reputation and credibility of SARS at risk:
2. Was much less frank with the committee than the committee would have expected
of the person who had the integrity essential to his position;
3. Caused the Minister to make an incorrect statement to the public with regards to the
CA's CV not having been sent to SARS. An interview had been arranged, but the CA
cancelled because she preferred a job based in Durban, which did not meet SARS'
requirements.
4. Interacted with Mr Marimuthu more times than he had initially admitted to the
Minister and the committee; and that
5. He told the Minister and the committee (during his first appearance before it) that
he had had no further communication with the CA. It later transpired that she had
sent five emails to the Commissioner's private SARS email address.
2. The allegations of Mr Marimuthu's influence over Mr Magashula could not be
probed because Mr Marimuthu did not respond positively to the request for an
interview.
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3. The committee was unable to pronounce on the precise number of people who may 7 J
have been involved in what the committee sees as the attempt to blackmail the
SARS Commissioner.
4. The committee found no evidence that Mr Magashula committed a crime.

Mr Magashula was given a copy of the report on Tuesday, 09 July 2013. The following day,
10 July 2013, he admitted to the Minister and the Deputy Minister of Finance that his
actions constituted failure to promote and maintain a high standard of professionalism and
ethical behaviour that is expected of the Commissioner of SARS.

After considering the report and its recommendations, the Minister will do the following:

1. Accept Mr Magashula's resignation with effect from 12 July 2013.
2. Instruct the Audit Committee of SARS to investigate whether the Commissioner’s behaviour breached any of the tax and cust

processes at SARS.
3. Appoint a committee to review SARS'’s governance and ethical standards, especially as they pertain to the office of the

Commissioner.
4. In addition, the Minister will ask the public to also review the code and recommend improvements. Submissions from the pub

be considered by the review committee.

Further details on the committee to review SARS’ governance and ethical standards as well public participation in the review will be
announced shortly.

I would like to reassure South Africans that the SARS management team and employees are committed to:

+ The highest level of integrity;
 Best service to South Africans; and
= Fair implementation of tax and customs laws.

“The South African Revenue Service is one of the key pillars of our fiscal order, and therefore, our democratic dispensation. It is an
institution whose very foundations are built on the trust and credibility that South African taxpayers have in it. It is therefore critical tha
to whom the stewardship of this vital fiscal institution is entrusted conduct themselves, during and after working hours, in 2 manner th:
ensures that they are above question,” the Minister said.

I would like to thank Mr Magashula for his contribution to SARS during his tenure as Commissioner since 2009.
Mr Ivan Pillay, currently the Deputy Commissioner at SARS, has been appointed acting Commissioner until the appointment of a new

of SARS.

Issued by: Ministry of Finance

Date 12 July 2013

For media enquiries, please contact Jabulani Sikhakhane on 078-097-8003 or via email: media@treasury.gov.za.

For more information:

* Report of the fact-finding inquiry into allegations against SARS Commissioner

Annexures:

Annexure A - Transcript

Annexures B,C & D - Correspondence to Marimuthu and Mba

Annexure E - SARS Code of Conduct

Annexure F - Revised SARS Code of Conduct

Annexure G - Practical Guide for Conduct for SARS Managers

Annexures H,|,M & N - Mba's emails to Commissioner

Annexures J, K & L - Affidavits by Mr Magashula, Mr Pillay and a SARS official
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www humarjobs co.za

¥ YV SARS

REPUBLIE OF SOUTHTARRICA South African Revenue Service

Commissioner for the
South African Revenue Service

We require an individual who reflects the highest professional standards
of propriety and probity, to include: ¢ Integrity and Honesty * Accountability
* Professionalism * Ensuring superior quality service to all South African citizens.

Job Profile: Formulate, lead and direct the business strategy for the South African Revenue
Service in order to deliver on its mandate.

Responsibilities include: * The development and implementation of business strategy
to fulfil its mandate + Ensuring effective management of the operations of SARS « Ensuring
the strategic positioning of SARS with public service leaders and national, regional and
international stakeholders * Leading the development, implementation of and adherence to
enterprise control, risk and compliance frameworks ¢ Ensuring effective financial budgeting
and controls, cost management and corporate governance across the organisation « Fostering
high engagement levels to enable employees to perform at their peak * Demonstrating
exemplary leadership behaviour through personal involvement, commitment and dedication
in support of the values of SARS.

Technical competencies required will include, but not be limited to: * General
management experience * Service delivery innovation * Business acumen ¢ Decisiveness
* Efficiency improvement * Execution, implementation and follow- through.

Behavioural competencies required will include, but not be limited to: « Honesty
and integrity * Professionalism * Fairness * Championing the mandate * Accountability
* Building sustainability ¢ Conceptual thinking * Diplomacy ¢ Leveraging diversity * Macro-
environmental influence and partnership relations ¢ Responsibility for societal impact.

Requirements: « A recognised three-year qualification and a minimum of 10 years’
managerial experience.

For a detailed job description about the position, visit www.treasury.gov.za

Enquiries on the position may be made to Mr Dondo Mogajane on (012) 315-5052

Closing date: [3 September 2013

Please forward your application, quoting reference number CSARS/2013
and the name of the publication in which you saw this advertisement, to
Mr Dondo Mogajane, National Treasury, Private Bag XI15, Pretoria 0001 or
e-mail: exec.recruit@treasury.gov.za

Human Communications 102204
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President Zuma announces appointment of new SARS Commissioner

/9

23 September 2014

The President of the Republic of South Africa, Mr Jacob Zuma, has in terms of
section 6 of the South African Revenue Services Act, 1997, appointed Mr Thomas
(Tom) Swabihi Moyane as a Commissioner of the South African Revenue Services.
Mr Moyane’s appointment is with effect from 27 September 2014.

Mr Moyane, a development economist, recently served as the advisor on turnaround
and security strategies at the State Information Technology Agency (SITA).

His qualifications include a BSc Economics from the Eduardo Mondlane University in
Mozambique, Diploma in consulting to small Business from the University of the
Witwatersrand, and certificates in Strategic Management, Managing Markets from
Henley, Micro-economics from London School of Economics and Mastering Finance

from GIBS.

Mr Moyane will bring more than 30 years’ experience to the position, having worked
as a senior executive in various government and private sector entities.

Mr Moyane has served as National Commissioner at the Department of Correctional
Services, as Chief Executive Officer for the Government Printing Works, as
managing director for Engen Mozambique as well as regional coordinator for the
regional spatial development initiatives and as chief director for industry and
enterprise development at the department of trade and industry. During his period in
exile he worked for government departments in Mozambique and Guinea Bissau.

The President has wished Mr Moyane well in his new responsibility of steering SARS
to the future.

Mr Moyane said: | thank the President and the Minister of Finance, Mr Nhlanhla
Nene for the confidence they have bestowed upon me. | look forward to working with
the successful team at SARS to assist to take forward all priority development
programmes and policies.

Enquiries: Mac Maharaj on 079 879 3203 or macmaharaj@icloud.com

Issued by: The Presidency
Pretoria
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President Zuma announces appointment of new SARS Commissioner

23 September 2014

The President of the Republic of South Africa, Mr Jacob Zuma, has in terms of section 6 of the
South African Revenue Services Act, 1997, appointed Mr Thomas (Tom) Swabihi Moyane as a
Commissioner of the South African Revenue Services. Mr Moyane's appointment is with effect

from 27 September 2014.

Mr Moyane, a development economist, recently served as the advisor on turnaround and security
strategies at the State Information Technology Agency (SITA).

His qualifications include a BSc Economics from the Eduardo Mondlane University in
Mozambique, Diploma in consulting to small Business from the University of the Witwatersrand,
and certificates in Strategic Management, Managing Markets from Henley, Micro-economics from
London School of Economics and Mastering Finance from GIBS.

Mr Moyane will bring more than 30 years’ experience to the position, having worked as a senior
executive in various government and private sector entities.

Mr Moyane has served as National Commissioner at the Department of Correctional Services, as
Chief Executive Officer for the Government Printing Works, as managing director for Engen
Mozambique as well as regional coordinator for the regional spatial development initiatives and as
chief director for industry and enterprise development at the department of trade and industry.
During his period in exile he worked for government departments in Mozambique and Guinea

Bissau.

The President has wished Mr Moyane well in his new responsibility of steering SARS to the future.

http://www.thepresidency.gov.za/content/president-zuma-announces-appointment-ne... 2018/10/10
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Mr Moyane said: | thank the President and the Minister of Finance, Mr Nhlanhla Nene for the
confidence they have bestowed upon me. | look forward to working with the successful team at
SARS to assist to take forward all priority development programmes and policies.

Enquiries: Mac Maharaj on 079 879 3203 or macmaharaj@icloud.com

Issued by: The Presidency
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Statement on Cabinet meeting of 9 November 2011

10 November 2011
Cabinet held its ordinary meeting in Cape Town on 9 November 2011.
1. Current Affairs

1.1 International Agenda

Cabinet noted the President’s upcoming two-leg visit to the Arabian/Persian Gulf Region,
including the United Arab Emirates and Oman from 12 to 16 November 2011. South
Africa’s relations with the Gulf are primarily of an economic nature and are focussed on

increasing trade and investment.

1.2 COP17
The President of the Republic of South Africa, Mr Jacob Zuma and his Cabinet call on all

South Africans to “Play your Part” in welcoming the world as we approach theCOP17
conference and encourage South Africans to wear green to show support for the
conference. The President further calls on media to partner with government to mobilise
the nation in boosting its “green” economy and reducing the country’s carbon footprint
as we count down 18 days to the COP17 Conference in Durban.

1.3 Census 2011

The Cabinet expressed its appreciation to the entire nation who participated in the Big
Count which officially ended on 31 October 2011 and commended Statistics South Africa
for the success of the monumental undertaking of Census 2011. Cabinet urges
individuals who have not been counted to call the Census toll free number 0800 110 248
immediately to make arrangements to be counted before Monday, 14 November 2011.

Cabinet further calls on all individuals in the country to cooperate with Census officials in
the next step of Census 2011, where a Post Enumeration Survey will be undertaken from
15 November to 15 December 2011, to determine Census coverage and measure

undercount.
1.4 Safety and Security related issues

Cabinet condemns the senseless and brutal acts of criminality that have been coined
“corrective rape”. The South African Police Service’s and National Prosecuting Authority’s
respective sexual offences and community affairs units are investigating reported cases.
Perpetrators who are found guilty will be met with the full might of the law. Victims
continue to receive assistance and support from the Department of Justice and the
Department of Social Development.

https://www.gcis.gov.za/content/newsroom/media-releases/cabinet-statements/stateme... 2018/10/10
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1.5 Labour Force Survey 84

Cabinet noted the cause for some optimism from the latest Quarterly Labour Force
Survey which indicates that during the recent economic recession there was an increase
in employment. It is reported that this survey shows that unemployment declined to
25% from 25.7%. These findings point to the fact that our economy continues to remain
resilient in the face of difficult conditions facing the domestic and world economy.

1.6 National Accords

Cabinet welcomes and supports the various accords that have been signed by business,
labour and government on local procurement, basic education and skills development
which reflect a national plan of action to meet the goal of creating 5 million jobs by
2020.

2 Key strategic decisions included the following:

2.1 National Waste Management Strategy (NWMS)
Cabinet approved the National Waste Management Strategy for implementation. The

NWMS has eight key goals:

» Promoting waste minimisation, re-use, recycling and recovery of waste;

e Ensuring effective and efficient delivery of waste services;

» Growing the contribution of the waste sector to the green economy;

» Ensuring that people are aware of the impact of waste on their health, well-being
and the environment;

e Achieving integrated waste management planning;

e Ensuring sound budgeting and financial management for waste services;

e Providing measures to rehabilitate contaminated land; and

o Establishing effective compliance with and enforcement of the Waste Act.

An action plan that sets out how to meet the goals and targets is part of the strategy,
and the actions include roles and responsibilities for different spheres of government,

industry and the civil society.
2.2 Turkey’s proposal for a Free Trade Agreement (FTA)

Cabinet approved that South Africa advances a mutually beneficial, cooperative and
balanced approach to building trade and investment relations with Turkey and avoid
destructive competition that could result from ineffective management of a Free Trade

Agreement (FTA).

The South African Government has carefully considered how best to build bilateral trade
and investment relations with Turkey, which is an increasingly important partner in the
global economy. Government recognises that both Turkey and South Africa as emerging
economies have similar challenges and trajectories for economic growth and
development. It also recognises that current levels of trade and investment are
omparatively low, offering scope for growth. In view of this, a mutually beneficial
relationship would best be served by collaboration that builds complementarities in our
economies and our trade and investment links. These should be structured to support
the priorities of our respective economic development strategies and objectives. An FTA

https://www.gcis.gov.za/content/newsroom/media-releases/cabinet-statements/stateme... 2018/10/10
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does not allow for such a nuanced mutually beneficial approach to building economic 85
relations and, instead, encourages destructive competition that will undermine our
industrial and employment objectives.

2.3 Hosting of the Annual Meeting of the Global Forum on the Transparency and
Exchange of information for Tax Purposes in South Africa during the 2012/2013

financial year.

As part of the fight against corruption, money laundering and aggressive structuring,
Cabinet approved the hosting of the Global Forum on Transparency and Exchange of
Information for Tax Purposes in South Africa during the 2012/2013 financial year.

The benefits for South Africa in hosting a meeting of the Global Forum include:

* Providing South Africa with an opportunity to underscore the importance of tax
compliance in support of economic and social development.

e An opportunity for South Africa and its counterparts to initial or sign Tax Information
Exchange Agreements that have been negotiated but not signed as yet. The signing
of these agreements would allow for the sharing of information for tax purposes and
counter tax avoidance activities.

o With the exception of Africa, every geographic region in the world has had the
opportunity to host an annual meeting of Global Forum. South Africa will become
the first African country to host a meeting of the global Forum.

e Hosting may lead to the establishment of greater networks for the exchange of tax
information between African countries and their international partners

¢ The South African economy will benefit from the presence of foreign visitors.

2.4 South Africa’s chairing of the Southern African Development Community
(SADC) organ on Politics, Defence and Security Cooperation

Cabinet approved the proposed strategy for South Africa’s terms of chairship of the
South African Development Community (SADC) Organ on Politics, Defence and Security
Cooperation. South Africa will collectively be responsible for policy guidance and oversee
the implementation of decisions between the Summits.

Cabinet noted that active South African leadership at Executive level is required at the
SADC Election Observer Missions (Democratic Republic of Congo (DRC), Zambia, Lesotho
and possibly Zimbabwe and Madagascar). Cabinet further noted that full engagement is
required to improve management systems and procedures in the SADC Secretariat and
supports the establishment of an interdepartmental core group under the leadership of
the Department of International Relations and Cooperation (DIRCO).

2.5 Establishment of the South African Council on International Relations
(SACOIR)

Cabinet noted the establishment of the South African Council on International Relations
(SACOIR) and the terms of reference.

This forum will serve as a consultative forum for South African non-state actors and
government experts to interact with DIRCO on development and implementation of
South Africa’s foreign policy. Its main objectives are:

https://www.gcis.gov.za/content/newsroom/media-releases/cabinet-statements/stateme... 2018/10/10
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» To provide a platform for the generation of public debate on foreign policy; B 86
e To provide a consultative forum for the regular review of South Africa’s foreign

policy. And;
» To advise the Minister of International Relation and Cooperation.

2.6 Feasibility study for the acquisition of new rolling stock for the commuter
services of the Passenger Rail Agency of South Africa (PRASA)

Cabinet noted the conclusion of the feasibility study for the procurement, financing and
maintenance of new rolling stock for the Metrorail services of the Passenger Rail Agency
for South Africa (PRASA). The feasibility study has found that the acquisition of new
rolling stock is an economically viable project.

Cabinet further noted that local industry will be stimulated through involvement in the
manufacturing and/or assembly of the new rolling stock. This will be implemented to a
progressively greater degree over the procurement period in line with the intention of
the second Industrial Policy Action Plan (IPAP II) to ensure the greatest possible local
content. This acquisition will require the development of local rail engineering skills and
capacity to support the substantial number of job opportunities that will be created.

2,7 Transnet National Ports Authority (TNPA) for interim operations by
Transnet Port Terminal (TPT) at the Port of Ngqurha container terminal

Cabinet approved the decision to direct the Transnet National Ports Authority (TNPA) to
licence Transnet Port Terminal to operate the Port of Ngqura for a limited period of 3
years, subject to the TNPA beginning a competitive process for the licensing of the Port
of Ngqura in accordance with section 56 of the National Ports Act, 2005.

2.8 Implementation plan for the approved Minerals Beneficiation Strategy

Cabinet approved the implementation plans for both the iron and steel value chains and
energy commodities value chains. Cabinet further approved the interdepartmental
structure that will manage the process.

2.9 Establishment of the National Nuclear Energy Executive Coordination
Committee

Cabinet approved the establishment of the National Nuclear Energy Executive
Coordination Committee (NNEECC) to implement a phased decision making approach to
the nuclear programme. Cabinet further approved the establishment of the nuclear
energy technical committee (NETC) to support the NNEECC.

3 Bill approved

3.1 National Environmental Management: Integrated Coastal Management
Amendment Bill, 2012

Cabinet approved the National Environmental Management Integrated Coastal
Management Amendment Bill, 2012 be published for public comment.

The amendment Bill seeks to:-

https://www.gcis.gov.za/content/newsroom/media-releases/cabinet-statements/stateme... 2018/10/10
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e Ensure that coastal public property does not impact on assets and operations of 87
other organs of State. It clarifies the protection of the sea and the sea-bed without
limiting the functions of other organs of State in performing their duties, and
supporting sustainable management of the coastal environment;

* Align certain sections of the Act with the provisions in the National Environmental

Management Act, 1998.
e Close the gaps that were identified presented themselves during the implementation

of the provisions of the Act and,
* Make textual corrections and tighten up the offences and penalty provisions.

4 Appointments
Cabinet approved the following appointments:

4.1 Prof. Anthony David Mbewu was appointed Chief Executive Officer (Director-General
Level) of Government Printing Works.

4.2 Mr Nkosiyethu Henrick Thulani Mkhwanazi was appointed Deputy Director-General:
Economic Development, Trade and Marketing in the Department of Agriculture, Forestry
and Fisheries.

4.3 Mr Oupa Jacob Komane was appointed to serve as a member of the National Energy
Regulator of South Africa (NERSA) replacing Mr Nkateko Nyoka.

4.4 Legal Aid Board: Ms Marcella Naidoo, Prof Yousuf Vawda and Ms Nonhlanhla
Mgadza were reappointed to the Legal Aid Board for a period of three (3) years.

4.5 South African National Accreditation System (SANAS) Board: Mr Vernon Seymour
and Mr Phakamisa Zonke were appointed as Non-Executive Directors to the South
African National Accreditation System (SANAS) Board for a period of 3 years.

4.6 Adv Catherine Letele was appointed Non-Executive Director to the National
Metrology Institute of South Africa (NMISA) Board for a period of three years.

4.7 South African National Biodiversity Institute (SANBI) Board: Mr Steven Thomas

Cornelius, Dr Bernard Fanaroff , Mr Joseph Moemise Matjila, Ms Busisiwe Duduzile Ngidi,
Mr Thamsanga Sokutu, Mr Antony Frost, Mr Godfrey Mashamba and Ms Nana Magomola
were appointed to serve on the Board of the South African National Biodiversity Institute

(SANBI) for a term of three years.

4.8 iSimangaliso Wetland Park Authority (iSimangaliso) Board: Ms Karin Mathebula, Mr
Allan Lax, Mr Paul Ndukuzempi Buyani Zwane, Ms Thobile Ethelfrida Mhlongo, Mr
Zwelinzima Thwalizwe Gumede, Dr Antonia Thandi Nzama, Ms Poppy Senelisiwe Dlamini
and Mr Mavuso Msimang were appointed to serve on the Board of iSimangaliso for a

term of three years.

Cabinet congratulates the new appointees and wishes them well in their new
responsibilities.

Enquiries
Jimmy Manyi (Cabinet Spokesperson)
Cell: 082 379 3454

https://www.gcis.gov.za/content/newsroom/media-releases/cabinet-statements/stateme... 2018/10/10
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Minister fires point man on nuclear

Senti Thobejane’s removal may slow down contested power plan

e Business Day
« 15 Sep 2015
« CAROL PATON Writer at Large patonc@bdlive.co.za

THE key figure in the government’s bid to secure a 9.6GW nuclear energy
programme, nuclear physicist Senti Thobejane, has been fired by Energy Minister
Tina Joemat-Pettersson, raising new questions on the future of the project.

Mr Thobejane, who was nuclear adviser to Ms JoematPettersson, also advised
President Jacob Zuma, which, with his knowledge and skills, placed him in a unique
position to broker the large nuclear procurement, of which Mr Zuma has been an

enthusiastic supporter.

He was the key figure in discussions with vendor countries and played a central role
in the Cabinet's energy security subcommittee that is led by Mr Zuma himself.

His sudden departure comes as the Treasury is finally getting to grips with the
feasibility of the nuclear procurement, which until recently had been kept under
wraps by the Department of Energy. The department has repeatedly assured
Parliament and the public that the procurement of 9.6GW of nuclear energy was
affordable and viable. However, it has refused to make public the studies which it

says support this.

The reasons for the termination of Mr Thobejane’s contract are not publicly known.
However, he had repeatedly clashed with Ms Joemat-Pettersson who had resisted
attempts to have him installed as her head of department.

Ms Joemat-Pettersson, who was in Austria attending a meet- ing of the International
Atomic Energy Agency was not available for comment.

However, aside from Mr Thobejane’s departure, there are other signs that the
programme may be losing momentum. Six weeks ago Ms Joemat-Pettersson denied
that the government had ever said it would build 9.6GW of nuclear power, describing
the number as “a thumb-suck”.

This follows her insistence on several occasions, including in both budget speeches
over the past two years, that the government would build 9.6GW of nuclear power.
Similar assertions were made by Mr Zuma in his state of the nation address.

But while it appears that Ms Joemat-Pettersson may compromise on the scale of the
nuclear project in the short term, in the long term her department is pushing for a
greater share of nuclear energy in the future.
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A new integrated resource plan that projects energy demand for the next 30 years
and plans the future energy mix is being drafted by her department. Officials say that
it is likely to include a higher share for nuclear energy than the 9.6GW already
planned. This is in order to meet climate mitigation targets, they say.

In reply to questions submitted by Democratic Alliance MP David Maynier, Finance
Minister Nhlanhla Nene said yesterday that the Treasury was still in the process of
assessing both the financial costs and economic effects of the nuclear build

programme.

“This work is currently not finalised yet as there is an interactive process under way
with the Department of Energy on the scale of the programme and possible financing
scenarios that have a bearing on the modelling work and its results. The
recommendations from this work are expected to be submitted to the Cabinet as
soon as the work is completed,” said Mr Nene.

There are other signs that the programme may be losing momentum
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NATIONAL ASSEMBLY
QUESTION FOR WRITTEN REPLY
QUESTION NUMBER: 3192 [NW3790E]
DATE OF PUBLICATION: 29 AUGUST 2015

3192. Mr D J Maynier (DA) to ask the Minister of Finance:

(1) Whether any organ of state furnished the National Treasury with any document(s)
relating to the (a) feasibility, (b) financing and/or (c) procurement of the nuclear
build programme; if not, what is the position in this regard; if so, (i) what is the title
of each specified document, (iij) when was each specified document furnished
and (iii) which organ of state furnished the specified document in each specified
case;

(2) Whether the National Treasury (a) conducted an assessment and/or (b)
commented on any specified document; if so, (i) what is the title of each specified
document produced by the National Treasury in this regard, (i) when was each
specified document produced by the National Treasury and (iii) (aa) to which
organ(s) of state was each specified document provided and (bb) when was each
specified document provided to the specified organ of state?

NW3790E
REPLY:

1) Yes, as part of its pre-procurement process and in preparation for the envisaged nuclear
new build programme, the Department of Energy furnished the National Treasury with an
extensive set of documents in November 2013. These included a draft feasibility study
report, titled Draft Feasibility for the Nuclear Programme of the Republic of South Africa,
together with a wide range of accompanying research papers and reports dealing inter
alia with international experience in nuclear procurement, costing, licencing, localization,
the fuel cycle, waste disposal, environmental impacts, skills development, international
agreements and conventions and the power industry structure.

2) (a) National Treasury conducted a preliminary internal study titled Nuclear Costing

Overview during 2012. (b) National Treasury has prepared a commentary on the
feasibility study and financing studies received from the Department of Energy during
2014 and 2015, and has undertaken a preliminary review of costing scenarios and
financial aspects of a nuclear build programme. These reviews are still in progress and
are under discussion with the Department of Energy. These pieces of work, though very
clearly related, are different from the more detailed work currently underway. The more
detailed work is to inform the final decision on the estimated cost financing model and
risk associated therewith, a matter which is currently under discussion between
Department of Energy and the National Treasury.
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President Jacob Zuma: Reply to parliamentary questions

27 Mar 2015
The Leader of the Opposition Mmusi Maimane (DA) to ask the President of the Republic:

(1). Whether, with reference to his reply to question 2251 on 24 November 2014, he can
provide the (a) agendas and (b) minutes for the National Nuclear Energy Executive
Coordination Committee (NNEECC) meetings held on (i) 10 October 2013, (i) 20 May 2014, (iii)
22 July 2014, (iv) 30 July 2014 and (v) 5 September 2014;

(2). whether he can also provide the agendas and minutes for any of the NNEECC meetings
that may have taken place since 5 September 2014?

REPLY:

The National Nuclear Energy Executive Coordination Committee (NNEECC) was established by
Cabinet in November 2011. The NNEECC is tasked with providing oversight and decision
making on the nuclear policy and new build programme.

In June 2014, the National Nuclear Energy Executive Coordination Committee (NNEECC) was
converted into the Energy Security Cabinet Subcommittee (ESCS) responsible for oversight,
coordination and direction for the activities for the entire energy sector.

I chair this committee and it is comprised of the following members:

1. Minister of Energy, Ms Tina Joemat-Pettersson;

2. Minister of Public Enterprise, Ms Lynne Brown;

3. Minister of International Relation and Cooperation, Ms Maite Nkoana-Mashabane;
4. Minister of State Security, Mr David Mahlobo;

5. Minister of Finance, Mr Nhlanhla Nene;

6. Minister of Trade and Industry, Dr Rob Davies;

7. Minister of Economic Development, Mr Ebrahim Patel;

8. Minister or Mineral Resource, Advocate Ngoako Ramatlhodi;

9. Minister of Environmental Affairs, Ms Edna Molewa;

10. Minister of Defence and Military Veterans, Ms Nosiviwe Mapisa-Ngakula.

This committee reports to Cabinet and its proceedings and documents are classified under
the Minimum Information Security Standard Act (MISS Act) as TOP SECRET. As a result | am
unable to share the agenda and minutes of the meetings held by the Energy Security Cabinet
Subcommittee.

Mr J. 5. Malema (EFF) to ask the President of the Republic:
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In light of the fact that the country is on a verge of an economic collapse as a result of the o 9 6
electricity crisis, what exactly does he mean when he says the electricity crisis is caused by

apartheid, even after Eskom pointed to scientific and technical challenges caused by the

current government, including doubling the costs for the construction of the new power

stations?

REPLY:

The end of apartheid and the election of a new demaocratic Government in 1994 provided the
impetus for all policy and institutional shifts underpinning the electrification programme.
These shifts were necessary to address the historical racially-based disparity in the provision
of key infrastructure.

In 1994, only 34% of South Africans had access to electricity, the majority of which were white
people and only 12% of that was rural electrification.

With the dawn of democracy came the added responsibility to connect every household
which was denied access to the national grid under the Apartheid regime. This required that
additional transmission and distribution infrastructure be made available to cater to the
increased demand of connecting millions of households to the grid. This demand continued
to increase without the requisite supply options being secured as the new democratic
Government had to balance the cost of delivering many key priorities for a democratic South
Africa including the provision of adequate heaith, education infrastructure and basic services
to cater for the many millions of South Africans previously not catered for.

Since 1994, over 89% of households now have access to electricity, and universal access
remains a key priority. The historic disparity in delivering key infrastructure projects to the
majority of South Africans has a significant bearing on the energy challenges experienced
today. During apartheid, Eskom’s focus was in meeting the demand of only 5 million citizens.
Post-apartheid, this number has grown considerably to over 12, 2 million citizens reducing the
reserve margin levels that had been created. Eskom’s technical challenges, in particular,
failure to maintain its plants further constrained the power system.

I have not denied that there are challenges in the electricity industry and within Eskom. The
Cabinet's Eskom financial support package of September 2014 attests to that, During the
State of the Nation Address | further reiterated that resolving energy was the number one
priority to enable economic growth. What | focussed on is that, under the democratic
dispensation, Eskom has had to meet a demand which had deliberately not been met under
Apartheid. Naturally, this led to an extraordinary increase in demand which the successive
Democratic Administrations have done everything possible to meet.

Mr J.S. Malema (EFF) to ask the President of the Republic:

In the light of the fact that he has visited Angola a number of times since he assumed office in
2009,

(a) What was the purpose of these visits and

(b) What do ordinary South Africans stand to benefit from these visits?

REPLY:
(a) The Honourable Member is correct. | have visited the Republic of Angola several times

since 2009. The main purpose of the visits was to discuss not only bilateral cooperation
between South Africa and Angola but also and most importantly it was to discuss issues of
peace, stability and security in the Region as well as in the Continent.

For instance, | paid a State Visit to Angola from 19 to 21 August 2009. A year later, President
Dos Santos paid his first ever State Visit to South Africa from 13 to 16 December 2010. During
these visits, several sectoral bilateral agreements and memoranda of understanding in the
fields of trade, industry, energy, transport, culture, among others, were'signed.
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A number of our visits to the Republic of Angola were also to attend regional meetings - 9 7
convened to discuss peace, stability and security issues in the Great Lakes Region.

(b) The people of South Africa benefit immensely from such visits. The signing of the legal
instruments mentioned above, have ensured that there has been a noticeable increase in
economic cooperation between South Africa and Angola to the extent that Angola has now
become South Africa’s top trading partner in the Continent. We are also pleased that there
been an improved security situation in the Great Lakes Region.

Enquiries:

Mac Maharaj

Cell: 079 879 3203

E-mail: macmaharaj@icloud.com
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Media Release

Russia and South Africa sign agreement on Strategic Partnership in

Nuclear Energy

Pretoria, 22 September 2014 - On September 22, 2014 in Vienna, on the margins of the
58" session of the International Atomic Energy Agency General Conference, the
Russian Federation and the Republic of South Africa signed an Intergovernmental
Agreement on Strategic Partnership and Cooperation in Nuclear Energy and Industry.
On behalf of the Russian Government the document was signed by the Director
General of State Corporation “Rosatom” Mr Sergey Kirienko, on behalf of the South-

African Government — by the Minister of Energy Ms Tina Joemat-Pettersson.

The Agreement lays the foundation for the large-scale nuclear power plants
(NPP) procurement and development programme of South Africa based on the
construction in RSA of new nuclear power plants with Russian VVER reactors with total
installed capacity of up to 9,6 GW (up to 8 NPP units). These will be the first NPPs
based on the Russian technology to be built on the African continent. The signed
Agreement, besides the actual joint construction of NPPs, provides for comprehensive
collaboration in other areas of the nuclear power industry, including construction of a
Russian-technology based multipurpose research reactor, assistance in the
development of South-African nuclear infrastructure, education of South African nuclear

specialists in Russian universities and other areas.

The joint implementation of this programme implies a broad localization of
equipment for the new NPPs, which will provide for brand-new development of various
areas of South-African high-tech industries, contribute to creation of a new highly skilled
workforce and will allow South-African companies to further participate in Rosatom’s

projects in third countries.

‘I am convinced in cooperation with Russia, South Africa will gain all necessary

competencies for the implementation of this large-scale national nuclear energy
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development programme. Rosatom seeks to create in South Africa a full-scale nuclear
cluster of a world leader's level — from the front-end of nuclear fuel cycle up to
engineering and power equipment manufacturing. In future this will allow to implement
joint nuclear power projects in Africa and third countries. But from the very start this
cooperation will be guided at providing the conditions for creation of thousands of new
jobs and placing of a considerable order to local industrial enterprises worth at least 10

billion US dollars”, Rosatom’s Director General Mr. Sergey Kirienko noticed.

According to Ms Tina Joemat-Pettersson, “South Africa today, as never before, is
interested in the massive development of nuclear power, which is an important driver for
the national economy growth. | am sure that cooperation with Russia will allow us to
implement our ambitious plans for the creation by 2030 of 9,6 GW of new nuclear
capacities based on modern and safe technologies. This agreement opens up the door
for South Africa to access Russian technologies, funding, infrastructure, and provides a

proper and solid platform for future extensive collaboration.”

Enquiries: Mr Zizamele Mbambo, DDG Nuclear Energy at +27 79 529 5646,

Zizamele.mbambo@energy.gov.za

Mr Xolisa Mabhongo, Group Executive Corporate Services at +27 72 359 9025,
Xolisa.mabhongo@necsa.co.za
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Ton 8 Defo’ Ehameu!
Azhar Abbes
Presldert and CEO
PETRONAS

Tower 1, PETRONAS Twin Towars
Kusis Lumpur

PolraSA'S BINDING PROPOSAL TO ACQUIRE ALL OF THE ORDINANY ISSUED SHARE
CARTAL OF BENaER

Desr 3 Tan Svi Dudo’ Ghmnsul Azhar Abbes

Our various cotretpandencs nelating 10 the above mentioned unsaction hus mismnns

§, onco agein, wish lo fhank you for having granied FelroBA B oppastunily fo meks & revised
ofier to acquis 100% of the lsvued ehare capil Of Engen. Having reviewsd and anslyeed the:
addiional infonmuiion provided, PeoBA e now In @ bellet poshion o muie o much mproved
affer with regend 10 the franaaction, The price now baing offered ia R 17.38 Silon, which amourt
i Ay epiained in the revised Binding Propowsl leiter rom PetroBA. Further 10 (s amiurt, the
negoliating team hes, if 0 :0quived, bees alven frthar leverage to conciude this ransection.

As | have indicsted previously, this trenesciion ol renming one of stelegis Imporience and
natfone) Inlerest 10 South Avice, Thersfors, the position of the Goulh Aficen Government with
rogavd (o Bis stipport for the fransaclion renelne usdhenged.

o ine wikth oW Government's podltion lo aliow privels esclor perlicipelion in the fnding of
transactions of s netirs, we have sscund bolk locel snd foreion funding. We ere currently
engaging with these parties © fnalies ine e wo conaiione of the propoded funding. in
addition 1o the dalit fading, bolps Patro@A andd Uie Publls Iavesinernt Comveralion (the investmaent

am of the South ARicen Govemmen tmployses Pansion Fund]) Wil make ain equily conmdution



of no le=e fhan R 8.6 tillon. The Scull) Al Gowarnment will. If necssssly, provide the
mgumne guursiiees and_fupdiag. We ere ol conlident thet PatroSA togeteer witn e South
African Governmant will be able 10 fund this trersscuon.

n support of this imnssction, | heve given the requived apgrovals in terms of saciion BA{2)(0) and
{e) of the Public Finance Managament Act, 1600,

Haning segerd 1o T ght schadule we have agreed for the conciusion of this rensaction, we

would epprecisis a rsponse o the Sinding Propossl by 20 Janusry 2014, This wi aliow PetroSA
1o selvel and conciude discussions with polentiet funders by 31 Junusty 2014,

Blnceraty,

LY

mugmn
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MrPravin Gordan

Minister of Finance

PO Box X115

Pretoria

0001

Dear Pravin

ACQUISITION OF ALL THE ORDINARY SHARES IN EGEN {PTY) LTD BY PETROSA

In 1996 PetroNAS, the Malaysian National Oi) Company, acquired Engen SA (Pty) Ltd from
$obil, This was one of the first foreign direct investments in the post - Apartheid South
Altica. It has always been the intention of PetroNAS (the vendor) 1o, at the appropriate
time, dispose of ENGEN in favour of South Africa. Since 2012, PetroSA, with the support of -
the Department of Energy, has been engaged with PetroNAS with a view to acquiring all the
ordinary shares in Engen. PetroSA has made the binding proposel and the vendor has
accepted the offer. The purchase consideration for all the issued share capital of Engen is R
18.68 billion.

Since PetroNAS has accepted PetroSA"s binding offer, negotiations on ail the transaction

related agreements have commenced. The negotiations in this regard have reached an
advanced stage. This process must be concludad by no later than 31 March 2014,




in order 1o promote regional integration, lighten the financial burden of the transaction on
PetroSA and based on its downstream experience and expertise, SONANGOL, the natiorial

ail company of Angola, has been selected as the Strategic Equity Partner.

it is expected that both PetroSA and Sonangol will provide funding for 80% of the purchase
price, while the balance will be financed through debt and mezzanine funding from local and
international banks that have already expressed their irrevocable interest to participate in
the transaction. As such, at this stage, the acquisition of Engen by a consortium consisting
of PetroSA and Sonangol will not require any direct financial assistance from the fiscus. The
Department of Energy is in the process of seeking your concurrence with regards to a

possibie sovereign guarantee, if necessary.

However, in order for PetroSA to finalise this transaction, the vendor seeks a letter of
comfort and support from the South African Government through the Ministers of Finance
and of Energy, as proof that PetroSA has and enjoys the full support of the South African
Government. In this regard | would appreciate if you could, please, address a letter 1o the
vendor indicating National Treasury’s support for the transaction.

1iook forward to receiving your fetter of supgort so that | can forward same to the Vendor.

Sincerely
AL
Ly s
F
2 {1

DIKOBE BEN MARTINS
MINISTER OF ENERGY

DATE: iivc:$-2.0f7’—
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SUPPORT FOR PETROSA's ACQUISTION OF ALL THE ORDINARY SHARES IN ENGEN

The Ministry of Finance of the Republic of South Africa takes note of the progress achieved
in the negotiations for PetroSA to acquire all the ordinary shares in Engen SA (Pty) Ltd. The
National Treasury is engaged with the Department of Energy with regards to the 5tate
Guarantee. A decision on this matter will be taken on the 26" of March 2014,

We support this transaction and express our desirc that It be concluded successfully.

Sincerely A

Svotimy 1

Pravin Gordhan

Minister of Finance



Mr Pravin Gordhan
Minister of Finance
National Treasury
120 Plein Strest
Cape Town

South Africa

13 March 2014
Engen

Thenk you for calling me yesterday for my perspectives regarding PetroSA’s intended purchase of
Engen, Petronas’s wish to reinvest with PetroSA in a new South / Southern African Iubricants
venture and Petronas’s offer of a two year transitional support services agreement,

Substantial progress has indeed been made since our meetings in February and September fast
year — the latter following your President’s and members of his Goverament’s official visit to

Malaysia last August when:

~ the acquisition of Engen by PetroSA was confirmed to be a high strategic priority for the SA
government; and

—~ the Minister of Energy and Tan Sri Shamsul (President and CEO of Petronas) jointly agreed
a process and timetable culminating in a completed and financed transaction by the end of

March 2014,

On the strength of this, and written confirmation from the Minister of Energy that “the South
Aftican Government will, if necessary, provide the requisite guarantees and funding”, a major
amount of work has been undertaken to settle the price and other terms of the transaction. This
has involved both principals and a host of advisors and the senior management and staff of Engen
such that there is now reasonable confidence of being able to announce a transaction on the 31st
March subject to the review and approval of the South African Competition Tribunal and certain

more minor regulatory issues.

Throughout this process the management and staff of Engen have provided a significant amount
of support (data room, management presentations, site visits and carly stage post-merger
integration analysis) as have the independent board members of Engen. However, it has always
been a key concern of Petronas — and of their BEE partner, Pembani — that this process, which
started almost two years ago, should be concluded by the end of March to avoid further

uncertainty and damage to the business.
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A critical part of this has naturally been confirmation of a fully financed transaction. A letter
setting how this would be accomplished was awaited yesterday — indeed after our call. However,
what has since emerged is sadly at odds with what had been anticipated not least in introducing
for the first time another un-named national oil company as a pariner for PetroSA which would
make it impossible to conclude a transaction between now and the end of March.

While it is obviously not for Morgan Stanley to say how this issue should be managed what we
had been anticipating was a combination of a cash payment from PetroSA’s resources and a
bridge loan of, say, twelve months guaranteed by the South African Government.

This would enable the transaction to be announced to the original timetable and give PetroSA
sufficient time to assemble the optimal longer term financing based on the various expressions of
interest and other ideas that they and their advisors have been developing.

[ hope this is a helpful summary. It goes without saying that | and Petronas remain available to
work with National Treasury and the Ministry of Energy / PetroSA and their advisors to work out

a mutualfy acceptable solution.

Simon Parker
Vice Cheirman
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MINISTER: FINANCE
REPUBLIC OF SOUTH AFRICA

Private Bag X118, Pretoria, 0001, Tel: +27 12 328 8911, Fax: +27 12 323 3262
PO Box 28, Cape Town, 8000, Tel: +27 21 464 8100, Fax: +27 21 461 2034

Ref. M3/15/11 (501/14)

Mr DB Martins, MP
Minister of Energy
Private Bag X19
ARCADIA

0007

Dear Colleague
ACQUISITION OF 100% OF ENGEN BY PETROSA
| confirm that we have met this moming to discuss the above acquisition.

The National Treasury understands that the acquisition of Engen by PetroSA,
appropriately structured, offers immense strategic potential to South Africa.

From our discussion at the meeting of 1 April 2014, | am now aware of the various
steps that are being urgently taken to put together a financing package including
equity participation, bank loans and a capital contribution from PetroSA. | am also
aware that negotiations on some, if not all of the aspects of the financing package

are at an advanced stage.

As it transpired at our meeting, it would assist us a great deal if all or some of these
were to be concluded before we take a view on the actual support that PetroSA
would need to conclude the fransaction. In the meantime | am applying my mind to
the application for a guarantee.

| would encowrage continuous and intense engagement between our teams on all
outstanding issues so that as the negotiations on each of the potential sources of
funding are concluded, we can evaluate the implications of each for the support that
PetroSA needs from govemment. The process will be assisted considerably if the
National Treasury is kept fully informed of all relevant developments on the matter.

| assure you that the National Treasury is seized with this matter. Once the
necessary governance processes have been concluded, | will get back to you.

Kind regards

o

PRAVIN J GORDHAN
MINISTER OF FINANCE
Date: o - 04~ 204



MINISTER: FINANCE
REPUBLIC OF SOUTH AFRICA

Privete Bag X115, Pretoria, 0001, Tel: +27 12 323 8011, Fax: 427 12 323 3262
PO Box 28, Cape Town, 8000, Tel: +27 21 484 6100, Fax: +27 21 4681 2934

Ref. M3/15/11 (591/14)

Mr D B Martins, MP
Minister of Energy
Private Bag X 86
PRETORIA

0001

Dear colleague

RE: THE PROPOSED ACQUISITION OF 100% OF ENGEN SOUTH AFRICA (PTY)
LTD (ENGEN) BY PETROSA.

| refer to your letter of 11 March 2014 wherein you requested a letter of comfort and
support for the Engen acquisition on behalf of the South African Govemment through

the Minieter of Finance and of Energy.

Officiale from the Naticnal Treasury met with representatives from PetroSA and the
Department of Energy on 28 March 2014; 7 April 2014 and 22 April 2014 to discuss
and clarify issues relating to the proposed transaction. Moreover, my department has
reviewed all the supporting information that has been submitted relating to this

transaction.

in terms of Sections 66 (2) (a) and 70 of the Public Finance Management Act of 1999
{(PFMA), | am willing to concur to your issuance of a Government guarantee for the
maximum sum of R9.5 biliion subject to all of fcllowing conditions being fully met:

1. PetroSA pays R5.6 billion in respect of the Consideration and any Adjustment
Amount as defined in the Sale Agreement by the due dates on which these

amounts become payable;

2. Pembani Group (Ply) Lid. provide an irrevocable commitment that their stake be
converted into a loan eguivalent to 20% of the Consideration with a tenor of at
ieast 6 months after the Completion Date;

3. By the Completion Date as defined in the Sale Agreement, Strategic Equity
Pariner provide an irrevocable commitment to purchase a minority stake valued
at least R5.4 billion without the support of a government guarantee;



4. By the Completion Date as defined in the Sale Agreement, lenders approved by
the PetroSA board provide an irrevocable commitment to provide financing of at
least R4.1 billion without the support of a government guarantee;

5. The guarantes remains in force until the Completion Date as defined in the Sale
Agreement, If not all the suspensive conditions have been fulfilled or waived until
the Long Stop Date as defined in the Sale Agreement; and

6. The guaranteed amount reduces as irrevocable financing commitments are
received by the amount of the commitments recelved.

From the documentation, it is evident that the potential equity investors and
financiers have indicated that, as a precondition to providing an irrevocable
commitment, a comprehensive due diligence will need to he undertaken. it will be
necessary for Petronas {0 make available the necessary documentation and provide
access to key personnel as well as to allow adequate time for these investors and
financiers to undertake the due diligence they require.

One of the issues where { would like to get a deeper understanding is the exclusion
of the lubricants business from the purchase. Could you please provide me with
some insight into the reasons for the exclusion.

In addition, PetroSA will be required to report monthly to the National Treasury and
the Department of Energy and a Monitoring Task Team will be established to
overses the performance of PetroSA. Please note that PetroSA will be required to
pay a guarantee fee on the full amount of the facility for the period whilst the

guarantee is in force.

| will send you additional correspondence relating to how we can jointly facilitate this
matter further.

I trust you will find the above to be in order.
Kind regards

o

PRAVIN J GORDHAN
MINISTER OF FINANCE
Date: 25 ¢-2014
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Mr Pravin Gordhan
Minister of Finance
National Treasury
120 Plein Street

Cape Town
South Africa
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Engen

/Aﬁk you for telephoning me this afternoon. 1 look forward to receiving your further reflections
on the matter of financing when we speak tomorrow at about 3pm SA time.

Meanwhile, | attach for your ease of reference a copy of the letter I sent you on the 13® March
2034 and (in confidence) 2 letter sent by the Minister of Energy to the President and CEO of

Petronas on the 9" January 2014 regarding the financing of the acquisition of Engen.

You also raised the matter of price. This was finally settled with Petronas in January following
due diligence, management presentations and site visits over the past three months.

As | understand it, PetroSA were advised by Norton Rose, PwC, KBC Technical Consultants,
Rothschild and four former Senior Executives of Engen (CEO, CFO, Head of Refining and Head

of Marketing).

An abridged summary of my colleagues’ perspectives on valuation are attached. As you will be
aware Engen is & unique asset with a leading market share in South Africa end a strong brand. |
understand it is also now one of the three largest refining and marketing companies in Africa.

I hope these perspectives are helpful, I also remain available for a fuller discussion on these and
cther issues when we speak to tomorrow if that would be helpful to you.

Simon Parker
Vice Chairman

/
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MINISTER: FINANCE
REPUBLIC OF SOUTH AFRICA

Private Bag X115, Pretoria, 0001, Tel: +27 12 323 8911, Fax: +27 12 323 3262
PO Box 29, Cape Town, 8000, Tel: +27 21 464 8100, Fax: +27 21 461 2034

Ref. M3/15/11 (591/14)

Ms Tina Joemat-Pettersson, MP
Minister of Energy

Private Bag X 96

PRETORIA

0001

Dear Minister Joemat-Pettersson
THE ACQUISITION OF ENGEN BY PETROSA

| refer to my predecessor's letter dated 26® April 2014 regarding the above mentioned
matter.

The previous Minister of Energy, Mr DB Martins, requested in a letter dated 14 March 2014
that concurrence be considered for the issuance of a government guarantee of R13.42
billion 1o PetroSA to fund the acquisition of 100% of Engen (Pty) Ltd. After substantive
consultation between our predecessors, the then Minister of Finance concurred with a
government guarantee of R9.5 billion subject to various conditions. The quantum and
conditions attached to the guarantee were very specific to the structure of the transaction
that had been negotiated by PetroSA.

It has been reported to me that PETRONAS has subsequently withdrawn from the deal after
PetroSA failed to raise the required funding. If this is indeed the case, the government
guarantee issued by your predecessor should be withdrawn and 1t will recall the letter of
concurrence issued by my predecessor. |t is evident that it will not be possible for PetroSA
to fulfil the conditions which were linked to the transaction. The withdrawal will assist in
ensuring that redundant guarantees are not maintained as part of government's guarantee
portfolio. Should a similar deal be contemplated in the future and a guarantee Is required,
reconsideration will given at that time.

{ trust you will find the above to ba in order.

Kind regards

NHLAN NENE, MP
MINISTER OF FINANCE

Date: ‘7/3/?—015"
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Gabinete do Presidente do Conselho de Administracao

[ Tor ]

Hon. Dikobe Ben Martins, MFP
Minister of Energy

7' Floor, Matimba House
197 Vissagie Street

Pretoria

Republic of South Africa

| PRETORIA |
Our/Rel.: 300/PCAS2014&  Your/Ref Date: 17" April 2014

Subjecl: Acquisition of 100% Shares of ENGEN by PetroSAa

Excellency

Following our follow on meeting on this maller belween executives of PelroSA and
SONANGOL, a draft agreemenl was developed and negoliated between the two parties. The
final draft MOU Agreement was then sent through the approval system of our government and |
am today please to write to you and provide the final outcome of our consultalion and
consideration of your invitation Lo join efforls to acquire ENGEN and develop a regional focused
oil company.

1. bceceptance of the Invitation
The Angolan Government has approved the request for SONANGOL to participate as a siralegic
equity parlner in a joint venture company thal shall acquire the 100% shares of ENGEN from

the current owners [PETRONAS and PEMBANI Group).

2. investment Consideration
Following consideralion of the amount of investment, SONANGOL is happy lo contribute with

its share ol capital to be used as equity, of which the exact amount shall be determined after
the required due diligence, according to the international practice.
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Sociedade Nacionat de Combustivels de Angola

3. Equity Consideration

It is our inlention lo sccure a participation of 49% cquity in the proposed Joint Venture we
should form. We are very much aware of the regulation in South Africa that requires that

Significant ownership should vest in hislorically disadvaniaged groups and therefore, we shall
within the first year of acquisition sell up to 19% of our shares. In the meanlime, we shall dilute
further our equity position up lo 15% to retain a final share position of 15% of the Joint Venture.

4. Transaclion Structire

The slructure of Lhe Iransaction should be thal parties, namely, PetroSA, the South Alrica
Governmenl and SONANGOL, should set up a joint team, which in turn should negoliate and
conclude the transaction.

5. Joint Venture Company

Upon conclusion of our Memorandum of Agreements and related agreements, PelroSA and
SONANGOL should establish a Joint Venlure Company [or Holding Company] which should be
internationally registered preferably in Singapore and/or Dubai. This Joint Venture Company
should have its Board of Directors appointed by the parties so as to drive the strategic direction
of the business of ENGEN.

6. Underwriting and Transaction Sponsoring Bank

I is our view that this transaction and the Joint Venture Company should have a solid linancial
and accounling systems starting with a sound and solid bank to underwrite the transaction.
This bank should come from a pool of the world ‘s top 20 banks, and our proposition is the joint
team is empowered to suggest the one, best positioned o provide all the services customary in

these transactions.
7. Way Forward

As way lorward, we are ready to sign the MOA and Confidentialily Agreement as they become
available and ready lor execution. We note your invitalion to come to South Alfrica, and at your
earliest convenience, we would be more than happy to come to South Africa for a return visil

and to take lhe discussion forward.

Your Sincerely,

— —5— E L
Francisce de Lefiias Jose Maria / ../L,._’
Chairman and CEQ

LC: Ms Mostzwe Macama,
Chiet Execulve Officer
PETROSA [50U]

South Africa
Kug 1° Cunyresso do MPEA, n¥ 8716 - C. Postal 1216 Luanda / Republica de Angols  Velelas: (002342) 67728 - Felefuns. {DD24£2) 472100
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amaBhungane and Scorpio &y
#GuptaLeaks: How the Guptas
screwed Denel

By amaBhungane & Scorpio « 9 June 2017

'. Pby amaBhungane & Scorpio
with NEWB24

h |

) 473 Reactions

Leaked records from the heart of amaBhungane & Scorpio

the Gupta business empire help (% Fotow [ save]

solve the mystery behind Denel

Asia, the controversial arms & o Moge
. R R (https://www.dailymaverick co.za/author/amabhungane-

marketing partnership that national  |scorio) B

treasury has tried to block. By
AMABHUNGANE and SCORPIO.

The #GuptaLeaks show:

o The Guptas tried to sell Denel’s intellectual
property to India, while watering the state
arms company’s stake down by half.
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» Acting as middlemen, they took the biggest e ] ] 9
stake for themselves and cut in a powerful
Indian tycoon — close to Prime Minister
Narendra Modi - for his “influence”.
« They primed, wined and dined Denel’s then
new chairman, Dan Mantsha, who sent them
confidential government documents.

The Gupta family set themselves up to sell state
arms manufacturer Denel’s weapons to India in a
deal involving a shady Indian fixer and a powerful
tycoon close to prime minister Narendra Modi.

The Guptas arranged to sideline Denel and take the
biggest share for themselves even though it was
Denel’s proprietary technology that was to be sold.

These details are revealed in the #GuptaLeaks, a
trove of electronic data sourced from the heart of
the Guptas’ business empire.

In January 2016, Denel announced the formation of
Denel Asia, a Hong Kong-based joint venture that it
controlled, holding 51%. The rest belonged to a

company registered to Gupta lieutenant Salim Essa.

Defending themselves against criticism at the time,
Denel and the Guptas claimed that the Gupta
family had no interest in the Essa company, VR
Laser Asia, and by implication in Denel Asia.

The #GuptaLeaks show they were misleading South
Africans.

Emails in the trove show Denel officials knew the
overriding purpose of setting up Denel Asia was to
sell arms to India — targeting more than
US$8-billion in deals there — via a second joint
venture called Denel India.

In Denel India, Denel’s participation was watered
down to just 25%.
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The Guptas, who brought little to the table besides
their political connectivity in South Africa and
India, planned to wield a controlling 42% stake —
exercised via Essa and their brother-in-law, Anil
Gupta.

Anil, a former minister in the Indian state of
Uttarakhand, is married to Achla, the Gupta
brothers’ sister. The controversial Gupta wedding at
Sun City celebrated the marriage of Anil and
Achla’s daughter, Vega.

The files contain emails and draft contracts that
show that as Denel Asia was being established in
Hong Kong, the Guptas were putting together a
second-tier company in India called Denel India, in
which their Indian brother-in-law would hold a
significant stake.

They also show the Guptas had a direct
involvement in the establishment of Denel Asia,
suggesting Essa was little more than their proxy.

Denel India was to be owned by Denel (25%) and
Essa (24%) via Denel Asia, as well as Anil Gupta
(18%) and the Indian multinational Adani
Enterprises (33%).

Thus, Denel’s participation was to be diluted
significantly — and the emails show Denel
executives were well aware the company would
enjoy only a minority stake in the Indian venture.

Adani was key to the plan, the emails suggest.

Its billionaire founder and chairman, Gautam
Adani, is often reported to be close to Modi, the
prime minister.

Much like the Guptas and President Jacob Zuma in
South Africa, commentators link the rise of Adani’s
business empire to the political rise of Modi,
starting in the early 2000s when Adani supported
Modi when he was politically weak.
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In one 2016 email, the CEO of the Gupta-owned VR
Laser in South Africa, Pieter van der Merwe,
objected to a draft contract in which Adani
suggested it use nominee shareholders.

Van der Merwe made Adani’s role clear:

“We are entering into an agreement with
[Adani] as a result of their name, history and
connections. If it means they are going to
appoint an affiliate who doesn’t have any know-
how or influence, we do not need a
partnership.”

Companies in the Adani group have been accused
by Indian authorities of money laundering and tax
avoidance to the tune of about US$750-million.

Adani did not respond to an emailed request for
comment.

But it was another controversial Indian
businessman who appeared to introduce the Guptas
to Adani: Kolkata businessman Parasmal Lodha.

Indian authorities recently arrested Lodha for
money laundering. He was released on bail last
week.

Lodha is very close to the Guptas, the #Guptaleaks
show.

They attend each other’s family weddings and
holidays and a senior Gupta manager once used
contacts in the department of home affairs to
arrange a South African visa for Lodha.

It was Lodha who in 2013 emailed Tony Gupta,
asking him to invite Gautam Adani, among “a few
friends”, to another Gupta wedding, this time of
Anil Gupta’s son.

In 2015, as the Guptas were assembling their
partnership with Denel and Adani, Lodha reviewed
an Adani Enterprises contract within the Denel
India structure and emailed comments to Tony
Gupta.
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Around the same time, Lodha twice helped to
arrange for Gautam Adani to visit South Africa.

Lodha did not respond to questions.

The involvement of tainted figures such as Lodha
and politically exposed persons such as Adani —
along with Essa and the Gupta family — suggest
Denel was willing to pursue a recklessly high-risk
strategy.

Denel was previously blacklisted from selling arms
to India because it had used commissioned agents,
a banned practice there.

However, the Denel Asia and Denel India structures
circumvented this by including the Guptas —
effectively Denel’s agents — within the company
structures.

After amaBhungane first wrote about Denel Asia in
early 2016
(https://www.dailymaverick.co.za/article/2016-05-
29-amabhungane-how-denel-was-hijacked/), the
national treasury confirmed that it viewed the
partnership to be illegal.

It said it had not approved the deal under the
Public Finance Management Act (PFMA).

Denel publicly disagreed and is now suing treasury
and the finance minister.

In a court affidavit, former treasury head Lungisa
Fuzile said that in its PFMA application, Denel
“discusses two potential partners in India: Adani
Group and PIPAVAV, both of which are leading
Indian conglomerates expanding into the defence
industry. It is not clear why these companies were
overlooked by [Denel] in their review of the market
and what led [Denel] to the conclusion that VR
Laser Asia was the most suitable partner.”

The implication seems to be that he too was
concerned that the Guptas were simply inserted as
agents — although it was via taking a stake in a
Denel subsidiary, rather than receiving a fee.
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A Denel spokesperson said:

“We have been advised that the Hawks are
carrying out an investigation on the matters
pertaining to the #GuptaLeaks emails. We
would rather give space to the Hawks to
undertake their investigations on all these
matters fully before making any comments.”

Gupta lawyer and regular spokesperson Gert van
der Merwe has refused to comment on
#GuptaLeaks claims, saying: “I have no documents
or context or instructions. It is inappropriate.”

The #Guptaleaks suggest the Guptas pursued an
intricate plan to push their Denel project through,
involving inside information and the positioning of
sympathetic decision-makers, including four-day
finance minister Des van Rooyen.

They contain a number of email threads in which
intricate details of the Denel Asia joint-venture are
discussed between October 2015 and February
2016.

Inevitably, these lines of correspondence ended up
on Tony Gupta’s or Gupta managers’ desks.

For example, the PFMA required Denel to get
permission from the ministers of public enterprises
and finance before it can strike up a public-private
partnership like Denel Asia, which consisted of
state-owned Denel on the one hand, and privately
owned VR Laser on the other.

One day after Denel submitted its PFMA
application to treasury on 30 October 2015, Denel
chairman Dan Mantsha forwarded the confidential
document to Ashu Chawla, a senior Gupta
executive.

The #GuptaLeaks have already exposed how the
Guptas hosted Mantsha on lavish trips to Dubai.

But the timing of his meetings and communications
with the family and their factotums adds to the
impression he was their cats-paw.
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On 24 July 2015, Public Enterprises Minister Lynne
Brown announced sweeping changes to Denel’s
non-executive board, leaving only Gupta
beneficiary Nkopane “Sparks” Motseki in place and
removing experienced directors in favour of relative
unknowns.

Key among them was Mantsha, appointed as the
new chair of Denel, despite that fact he was struck
off as an attorney in 2007 and only re-admitted in
2011.

Just days after his appointment, on 3 August,
Mantsha forwarded a copy of his outstanding
municipal account for R14,238 to Gupta lieutenant
Ashu Chawla.

The same account was again forwarded to Mr.
Chawla in October. Both were marked “for your
urgent attention.”

By 5 August the emails show Mantsha was listed to
join Tony Gupta and others on a flight from
Johannesburg to Mumbai aboard the Guptas’
private jet ZS-OAK.

It is not clear if he was aboard, but he was booked a
room with the family at the ITC hotel in Mumbai
for 6 and 7 August and he was listed as a passenger
for the subsequent Mumbai-Delhi and Delhi-
Johannesburg legs.

A few weeks after his return from this jaunt, the
new Denel board moved against the existing Denel

executive.

On 24 September, the board suspended chief
executive Riaz Saloojee, financial director Fikile
Mkhontlo, and company secretary Elizabeth Africa.
(Since then their supposed disciplinary infractions
have all melted away and they have been paid
severance packages.)
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By 29 September, Chawla was handling the
application for a Dubai visa for Mantsha and by the
next day the Guptas’ travel agent had booked a
business class ticket from Dubai to Johannesburg
for him, invoiced to a Gupta company for R33,280.

Mantsha failed to respond to detailed questions
about his relationship with the Guptas.

But Mantsha was also not the only source the
Guptas had providing top-level intelligence on the
Denel project.

On 23 November, Public Enterprises Minister
Lynne Brown provisionally approved Denel’s
negotiations with VR Laser Asia to form Denel Asia.
One day later, the emails show, Chawla had a copy
of her approval.

A few days later, Denel chairman Mantsha sent the
same confidential document to Chawla.

To its PFMA application to Minister Brown, Denel
attached a spreadsheet of “opportunities that Denel
feels confident will be secured jointly with VR Laser
Asia”. This detailed US$9.3-billion worth of
potential weapons deals in the region. Of this,
US$8.2-billion would be sourced from India.

From November 26 to 29, the Guptas’ chosen
Indian partner, Adani, was their guest in South
Africa.

Mumbai fixer Lodha was instrumental in the
arrangements and the emails show his assistant
wrote to an Adani staffer noting:

“Meeting with the [South African] President,
Ministers and CEOs of mining, power and port
has been arrange (sic) on 27th and 28th... Car
and necessary security will be arrange (sic) by
Mr Gupta.”
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By this time the Guptas were already shopping for a
new finance minister, according to evidence
provided to the public protector, and it seems they
wanted the Denel Asia joint venture PFMA
application to be on his desk when he landed.

Although Brown at public enterprises had given
provisional approval, the law required the finance
minister to approve the joint venture too.

The #Guptaleaks show that on 7 December, Chawla
emailed a copy of Brown’s in-principle approval
and briefing document directly to the finance
minister’s personal assistant.

On that day, the minister was still Nhlanhla Nene,
but three days later, on 10 December, it was Des
van Rooyen.

The very next day Denel submitted its formal PFMA
application for Denel Asia to the new finance
minister, according to an affidavit delivered in the
high court dispute between Denel and treasury over
the establishment of the Hong Kong joint venture.

Van Rooyen was removed on 13 December before
he could approve Denel Asia — and the status of the
joint venture has been in dispute ever since.

That didn’t stop the Guptas from trying to forge
ahead.

After Van Rooyen’s sacking, Mantsha joined a
procession of influential figures in a pilgrimage to
the Oberoi hotel in Dubai and an audience with the
Guptas at their new R325-million pad.

Invoices from the #Guptaleaks show he stayed at
the Oberoi between 3 and 6 January 2016 at the
expense of the Guptas’ Sahara Computers and was
chauffeured to their home at L35 Emirates Hills.

Mantsha failed to respond to questions about the
purpose of the visit, but presumably it was to
regroup.
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During this time VR Laser SA chief executive Van -t ] 2 7
der Merwe, Tony Gupta and others continued to

exchange thoughts on draft contracts with Adani

Enterprises, the emails show.

In one instance, Van der Merwe forwarded to Tony
Gupta a chain of correspondence between himself
and Denel officials in which they debated whether
or not Denel India, the Denel Asia joint venture
with Adani, was separately subject to the PFMA.

He said Denel and VR Laser had previously agreed
that when Denel applied to the ministers of finance
and public enterprises for consent, their planned
new Indian company should be disclosed so “as to
play open cards with what the parties intend to do”.

And to Tony Gupta, Van der Merwe complained:

“They are missing the point and the reason why
we entered into this transaction. In the private
sector, time is of the essence. This is the basis
on which we have decided to invest in a funding
facility.”

In a February 2016 email to colleagues — after they
received questions from amaBhungane — VR Laser
CEO Van der Merwe explained that the SA VR
Laser was going to loan Denel Asia R20-million a
year for five years to cover certain costs.

The terms of this loan have never been explained,
but it is clear from the #GuptaLeaks and court
records that the plan was for Denel Asia to repay it.

On 5 February 2016 amaBhungane broke the story
of the Guptas’ involvement in Denel Asia and
treasury began issuing the first of a series of
statements questioning the legality of the joint
venture.

Denel appeared undaunted.

https://www.dailymaverick.co.za/article/2017-06-09-amabhungane-and-scorpio-gupta... 2018/10/10



amaBhungane and Scorpio #Guptal.eaks: How the Guptas screwed Denel | Daily M...

On 24 February Denel’s acting chief executive
Zwelakhe Ntshepe signed a board memorandum
recording Denel’s approval to negotiate the
formation of Denel India, in which Denel Asia
would have 49% and Adani Enterprises 51%.

THE GUPTAS' ARMS DEAL:
Denel plant md Iu GO NG business in indiz vwiih the Gupias
Here s how il was getung takers for & nide.

51% [49% DENEL ASIA

T e ey e e peme g v ey e b brn ey

| DENELINDIA

S50 WHO REALLY HAS CONTROL” Denel will contribute aif the int thal property but anty Holds

ADANI holds @ while ANIL GUPTA and SAuM ESSA, @
both GUPTA associates hold'a combined Lot p ot aE |

Two days later he jetted off on another Gupta jet,
ZS-AKG, bound for the Indian city of Goa, which
was hosting the 2016 Defexpo, a defence trade
show.

Denel’s exhibition stand was confidently hosted
under the banner of “Denel Asia” — a company that
barely existed but promised a turn-over of billions.

Now those dreams are shattered. DM

Photo: Denel as an exhibitor at DefExpo 2016.
(Photo: StratPost — South Asian Defence and
Strategic Affairs)
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« Scorpio is the Daily Maverick’s new
investigative unit. If you’d like to support its
work, click here
(https://www.dailymaverick.co.za/page/reader-
support-page).

« The amaBhungane Centre for Investigative
Journalism
(http://www.amabhungane.co.za/) is an
independent non-profit. Be an amaB
supporter
(http://www.givengain.com/cc/amab) to help
it do more. Sign up for its newsletter
(http://amabhungane.us11.list-
manage.com/subscribe?
u=760d27a4555f5cf43b2813a89&id=b781dac27f)
to get more.
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Maverick Insider.

Click here to become a Maverick Insider and get a
closer look at the Truth.

(https://www.dailymaverick.co.za/insider/?
utm_source=DM_Website&utm_medium=post-
article)

I Adani (https://www.dailymaverick.co.za/article_tag/adani/) ]

{ Adani Group (https://www.dailymaverick.co.za/article_tag/adani-group/) ]

https://www.dailymaverick.co.za/article/2017-06-09-amabhungane-and-scorpio-gupta... 2018/10/10



amaBhungane and Scorpio #Guptal.eaks: How the Guptas screwed Denel | Daily M... Page 13 of 16

Dan Mantsha (https://www.dailymaverick.co.za/article_tag/dan- = ] 3 0
mantsha/)

DJenel (https://www.dailymaverick.co.za/article_tag/denel/) ]

Economy of South Africa
(https://www.dailymaverick.co.za/article_tag/economy-of-south-africa/)

Gautam Adani (https://www.dailymaverick.co.za/article_tag/gautam-
adani/)

Gupta Empire (https://www.dailymaverick.co.za/article_tag/gupta-
empire/)

[Gupta family (https://www.dailymaverick.co.za/article_tag/gupta-family/ﬂ

[ India (https://www.dailymaverick.co.za/article_tag/india/) J

[ Salim Essa (https://www.dailymaverick.co.za/article_tag/salim-essa/)]

I South Africa (https://www.dailymaverick.co.za/article_tag/south-africa/) ]

10 OCTOBER 2018

DAILY.®" MAVERICK

https://www.dailymaverick.co.za/article/2017-06-09-amabhungane-and-scorpio-gupta... 2018/10/10



amaBhungane and Scorpio #Guptal.eaks: How the Guptas screwed Denel | Daily M... Page 14 of 16

NEWSFLASH

- 131

R2bn looted from ‘corrupt &
rotten’ VBS Bank, says report

By Greg Nicolson

(https://www.dailymaverick.co.za/article/2018-10-10-r2bn-looted-from-corrupt-rotten-vbs-bank-says-report,/?

utm_source=homepagify)

10 OCTOBER 2018
M Save © 4 mins L 4
f (htips:
(hitp tiftsehis

NEWSFLASH u=httgdt/w

10- 10-
Hogan, Gordhan state

capture testimo119§' hogan
moved to Noveritgagordh:
(https:/ /www.dailym%%rgrrﬁ:?é%c
10-10-hogan-gordhar¥iatgeartur
capture-testimony-mcagdessim
november/? testimumec

Uy O SE TP e
to- noverr

nover2Ged)

NEWSDECK

News and reports from
around the world

https://www.dailymaverick.co.za/article/2017-06-09-amabhungane-and-scorpio-gupta...

R Save @ 5mins v
f (hitps
(httprifieivit
u=httpdHH/w
10- 10-
10- the-
ANALYSIS  the- politice

oliticef-

The politics of hav%]g Eﬁél
newest new Fina3{cd'2Vind

Minister, Tito Mbwigtie-
(https:/ /www.dailym':[ir{?ér?%%%

10-10-the-poiitics-of-HAAREY
th®& teveD-fewnfinamee~ financ:
minister-tito-mboweRi&? ceinist:

Ut son ceshomepagifil .
tito- mbow:

mbowénif)t

(https://www.dailymaverick.cc
10-10-budget-office-is-
director-less-4-months-after-
contract-extended-and-
r265000-bursary-recipient-is-

QUICK SEARCH

BAD THINGS
HAPPEN WHEN GOOD
PEOPLE DO NOTHING

CLICK HERE

to support Daily Maverick

2018/10/10



amaBhungane and Scorpio #(Guptal.eaks: How the Guptas screwed Denel | Daily M... Page 15 of 16

(https://www.dailymaverick.cc also-departing/? v

. ) -
utm_source=homepagify) utm_source=homepag1fy%https: //twitter.com/share? ] 3 2

f url=https://www.dailymaverick.co.za/article/2018-
PARLIAMENT
(http:/1@ww.facebook com/sharer.php?

Budget OfﬁcgHgd@//www.dailymaverick.co.za/artl'cle/201 8-

Last updated: 3 hours ago director-less (?4 budget-
a1 e 10- office-
budgets-

A medium popcorn & soft drink combo is the °fficairector
nutritional equivalent of three quarter-pounders &

12 pieces of butter. directot-
less- months-
4- after-
(https://www.dailymaverick.co.za/opinionista/2018-10- _nﬁ;snégacct_
patriarchal-procedure-the-hidden-problems-with-crimin ,1 ended-
the-identification-of-suspects-in-sexual-matters/? o -tr &
. 0
utm_source=homepagify) paﬂuﬁmﬁﬁn
extel 00-
proc el

et bee

ResgeRien

BHEE s

Wi?@ﬂi'&“éﬁim
R G OBRIFTinS cir?r'ni Hgﬁgﬁing/&text=Budget+office+is+director-

%Lseq- IseL;sSsgé+months+after+contract+extended+and+R265%
Patriarchal procedure — the hidden problggpagage+bursary+recipient+is+also+departing?
with criminalising the identification of Ut strcedroswEgEphgify)

. sexu
suspects in sexual matters
suspeotster

Jameelah Omar - 17 hours ago in- E2%

sexud0s

R Save @ 7mins  matt&4#the

TITO & THE MARKETS SWING OPINIONISTA
BAND

Sutherland’s judgment
in the Khumalo case
radically narrows the

scope of hate speech

‘Known quantity’
Mboweni welcomed, if
not necessarily warmly,
as fifth finance minister
in three years (t®pEy 7R RERymaverick.cc
10-10-sutherlands-judgment-

(https://www.dailymaverick.cc in-the-khumalo-case-

10-10-Kuowir-quaniity- . ) o )
mYaveeneYeltsmed-17-bes - raﬁilé(r:raellgee%grows th?é%?&?s? :
necessarily-warmly-as-fifth-

https://www.dailymaverick.co.za/article/2017-06-09-amabhungane-and-scorpio-gupta... 2018/10/10



amapnungane and >Corp1o #uuptal.eaks: How the Guptas screwed Denel | Daily M... Page 16 of 16

-

finance-minister-in-three-w of-hate-speech/? 4
- (httpS‘//twitte'r.com!share? ' N \(https://twitter.com/share?
url=https://www.dailymaverick.co.za/artickeri201is://www.dailymaverick co.za/epticler@r:8201 8-
10- f 10
M Save © 5mins b (http:/1@ww.facebook.com/sharer.php?
(hidmsh- u=httgmlbriamddailymaverick.co.za/opinionista/2018-
Hilahthy- 16- Ardghent-
f mBoweni- (hepAminvw.facebook.com/sharer.php?
(th'ﬂ@Rfoned- satitgpesadsww.dailymaverick.co.za/article/2018-

HREMBARR, facebook com/sharer php?  jaGgrklmtnalo-
PARL'AMENTu@ittﬁﬂf?iﬁﬁww.da|IymaverickT&§%gwwé/m1 8ape-

Gigaba denies any @ﬁﬁ%’éssarily— As another train biFadgHoely-

wrongdoing — HaRR#Hry- Cape Town, MP#hgkeasws-
squirms und@gsifiang What are Prasa’stpltifsb-
questioningaﬂthﬁ._ for today? tadialiyte-

(https://www.dailymawRi@glite-  (https://www.dailymaserisdcc
10-10-gigaba-denies-pmpgddEm.,. 10-10-as- another-traigaprRsss-
gupta-wrongdoing-blgw q.westi( in-cape-town-mps- aséwwhg h/&text=Sutherland%

SO a‘vi"'r'q“es%% et Rfﬁsaseplans-f“-{gé%g%
a

!
utm_source= ilomep utm_source=homepag

%j&text % hate-Riifay/&text=As+another+train+burns+in+Cape+Town%
Aupadgring sen@BdNIRigraekirin+the+Khumalo+case+radically+narrows +t
as- 80% are- 3A+What+are+Prasa%
fifth- 98Known+quantity% prasaz%
finand&2% '-%BIMF
minisg% for- 99s+plans+for+today%
in- 99+Mboweni+welcomed% today8F)

three2C+if+not+necessarily+warmly%

yearsZ+as+ifth+finance+minister+in+three+years)

133

CO

https://www.dailymaverick.co.za/article/2017-06-09-amabhungane-and-scorpio-gupta... 2018/10/10



amaBhungane: How Denel was hijacked | Daily Maverick Page 1 of 13

= 134

SOUTH AFRICA (HTTPS://WWW.DAILYMAVERICK.CO.ZA/SECTION/SOUTH-
AFRICA/), WORLD (HTTPS://WWW.DAILYMAVERICK.CO.ZA/SECTION/WORLDY/),
BUSINESS (HTTPS://WWW.DAILYMAVERICK.CO.ZA/SECTION/BUSINESS/)

amaBhungane: How Denel

was hijacked
By amaBhungane « 29 May 2016

©) 4 Reactions

An amaBhungane investigation has revealed how the
capture of Denel was orchestrated via a boardroom
coup executed by Public Enterprises Minister Lynne
Brown — contrary to the advice of her own department
— followed by the premeditated axing of its top
executives. By SAM SOLE for AMABHUNGANE.
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The investigation also shows how the state-owned defence giant is being
ushered into the arms of a Gupta-aligned company, VR Laser, despite a due
diligence report from law firm ENSafrica, which allegedly raised multiple red
flags about the joint venture between Denel and VR Laser Asia.

At stake is Denel’s lucrative Asian market — above all, it appears, a potential
$4-billion (R62 billion) tender to deliver long-range artillery to the Indian
army.

Four sources who sat on the previous board, but asked not to be named, have
confirmed being told that a month before a new board took over on July 26
last year, chief executive Riaz Saloojee was warned that he would be pushed

out.

The warning allegedly came from Denel board member Nkopane “Sparks”
Motseki, who was allocated a significant personal stake in the Guptas’ Shiva
uranium mine in 2010. The stake, if he still has it, now has a market value of

tens of millions of rands.

Motseki is alleged to have called Saloojee just ahead of a board meeting in
June 2015 and told him he and others were to be removed, because Saloojee
had been asked to do certain things and had been “too weak” and had not
complied or had been blocked by chief financial officer Fikile Mhlontlo, who

was “too strong”.

Saloojee, Mhlontlo and company secretary Elizabeth Africa were suspended
three months later for unspecified infractions.

At the June board meeting, the sources said, then-acting chair Martie Janse
van Rensburg approached Motseki informally with a group of co-directors to
ask about the allegation, and he allegedly confirmed what he had told
Saloojee.

A source familiar with subsequent events told amaBhungane that Van
Rensburg was so concerned about the perceived threat to the executives that
she repeatedly attempted to arrange a meeting with Public Enterprises
Minister Lynne Brown, who cancelled on more than one occasion.
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Van Rensburg, the source said, eventually met with deputy minister Bulelani
Magwanishe on July 2, 2015 and personally conveyed her concern about the
rumours of the executives being removed.

Van Rensburg did not dispute any of the details of the account put to her, but
declined to comment.

Brown has refused to comment on any of the detailed allegations put to her by

amaBhungane.

Denel confirmed receipt of detailed questions, including those directed at
specific directors, including Motseki, but failed to respond.

Key to the executives’ suspensions in September 2015 was the wholesale
replacement of the board chaired by Van Rensburg. On July 24, Brown
announced the “rotation” of the board, sweeping out all the previous non-
executive directors but Motseki.

In doing so, Brown abandoned a list of proposed directors prepared for her by
the department of public enterprises, which wanted to retain most of the
existing board on the basis that they had performed well and had not served
their maximum two terms.

AmaBhungane understands that in about June 2015 the entire board file was
uplifted from the department by Brown’s ministerial office and the
department was thereafter excluded from the selection process.

The list eventually presented to cabinet bore no resemblance to the one
prepared by the department. It also lacked skills and experience: there was
not a single engineer and the majority had never served on a corporate board
before, never mind of a highly technical group like Denel.

A number of the new directors also have a chequered past. First among these
is the new chair, Dan Mantsha, who is also the legal adviser to
communications minister Faith Muthambi.

Mantsha was struck off the roll of attorneys in 2007 for acting in a “dishonest
and deceitful manner”. While Mantsha was readmitted in 2011, one might
imagine this integrity deficit would be a barrier for access to the country’s

defence sector jewels.
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However, a well-placed source at Denel said it was rumoured that Mantsha’s
particular recommendation was the positive impression he made on the
Gupta family. Mantsha was said to have been introduced to the Guptas by
Muthambi in July 2014. Muthambi’s office declined to respond to questions
about the alleged introduction or whether it had taken place at Saxonwold,
noting: “We are not in the business of responding to unsubstantiated
allegations and innuendos.”

Gupta family spokesman Gary Naidoo did not respond to detailed questions.
Mantsha did not respond to questions sent to him via Denel.

Once appointed, Mantsha’s board lost no time. In late September last year,
barely two months after they took office, the new board suspended Saloojee,
Mhlontlo and Africa.

The reason cited was a concern over aspects of Denel’s R855-million purchase
of armoured vehicle manufacturer BAE Land Systems.

However, the previous board, despite being out of office, has recently taken
the unusual step of publishing a joint statement affirming that the Land
Systems deal made strategic and financial sense and was scrutinised and
approved by both Brown’s department and Treasury.

And there are other hints that plans to sideline the three executives were
premeditated: one source told amaBhungane that Denel’s acting CEO,
Zwelakhe Ntshepe, and its Land Systems boss, Stephan Burger, told
colleagues that they had been interacting with certain members of the new
board three months before the new board members’ appointment.

And when a forensic investigation into the three executives’ conduct failed to
incriminate them, the same source alleged, Mantsha, the board chair, sought
to have the investigation report withdrawn.

Neither of these claims could be independently verified as neither the Denel
board nor the executives responded to questions.

Editor’s note: Burger has since issued a categorical denial
(https://www.dailymaverick.co.za/documents/document/Stephan-
Burger-Letter-To-Daily-Maverick-06062016.pdf): “I was not and
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could never have been privy to the process of appointing the new
Denel Board members nor have I met any one or more of them
prior to a formal announcement by Denel’s shareholder... The
allegation that I told colleagues that I “had been interacting with
certain members of the new board three months before the new
board members’ appointment” is wholly denied.

The firm that conducted the probe, Dentons, refused to confirm or deny the
claim, citing client confidentiality.

Then, in January this year, came the bombshell: Denel acting chief executive
Zwelakhe Ntshepe announced the formation of Denel Asia, a company in
which Denel would own 51% and a Hong Kong letterbox company, VR Laser

Asia, 49%.

VR Laser Asia is wholly owned by Gupta business partner Salim Essa and is
an associate company of VR Laser Services, a South African steel cutting
business in which the Guptas have an interest.

Denel Asia’s directors are Ajay Gupta’s 25-year-old son, Kamal Singhala,
Pieter van der Merwe, a lawyer who serves in several Gupta-linked
companies, and Denel’s Ntshepe and Burger.

Burger is alleged to have told colleagues about a number of visits he made to
Saxonwold to see the Guptas and to have expressed the view that the Guptas
opened doors in India and provided very high-level contacts. Neither he nor
the Gupta’s spokesperson responded to questions about this claim.

Editor’s note: Burger has now denied this: “The allegations contained in this
statement are refuted as false as I have never been to Saxonwold to visit the
Guptas... The article has caused severe and possible irreparable damage to my
reputation, which is founded on, inter alia, integrity, honesty and
accountability.”

By March 2016 Denel was touting its products at India’s DefExpo
(http://www.defexpoindia.in/) under the banner of “Denel Asia” (see main
picture) although neither Brown, nor finance minister Pravin Gordhan had
given the necessary authority for the formation of the joint venture.

https://www.dailymaverick.co.za/article/2016-05-29-amabhungane-how-denel-was-hi... 2018/10/10



allapDullgdiic, rIuw JCHel wds N1JdCKed | dlly 1IvIaverIiCK rageoorls

- 139

In fact, according to two well placed sources, Brown is sitting with a due
diligence report from law firm ENSafrica warning against the joint venture.
The report apparently cites red flags about VR Laser’s proximity to so-called
“politically exposed persons” and concerns about the company’s solvency.

The Denel board has continued vigorously to punt the VR Laser tie-up and
push back against Treasury, which has described the formation of Denel Asia

as illegal.

In the volatile Indian market, the reliance on the marketing skills of Salim
Essa and company may be especially risky.

As the board itself has noted, Denel was blacklisted in India for nearly ten
years while a tortuous investigation ensued of a 2005 deal to sell sniper rifles
to the Indian army (http://www.engineeringnews.co.za/print-version/india-
ends-ban-on-denel-2014-08-19), which involved payments to “agents” in an
offshore tax-haven.

The Indian Central Bureau of Investigation filed a closure report in 2013, as
the charges could not be proved.

The Denel board has said the Denel Asia joint venture was undertaken “to
minimise the business risks associated with agents in some of the countries
we have identified for business expansion”.

According to a source with insight into the transaction, Denel has offered its
intellectual property in the Denel Asia in return for a promise of R100 million
marketing contribution from VR Laser. Both Denel and Essa failed to answer
questions as to whether any of that money has been forthcoming.

Denel also failed to answer questions about what has become of it tie-up with
the Indian conglomerate Tata, with whom it produced a prototype truck-
mounted howitzer (http://defenceforumindia.com/tatas-155-mm-howitzer-
mounted-gun-system-1072) for display at Defexpo 2014.
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Photo: Tata’s 155 mm Howitzer / Mounted Gun System (Defence Forum
India)

India plans to secure around 1400 towed guns, 400 truck-mounted guns and
100 tracked (tank-mounted) guns at a total cost of more than $4-billion, but
the country has laid down stringent local content conditions.

The Denel board presumably thinks bringing marketing agents “in-house”
will pass muster, but the Indian defence media has already picked up on the
controversy over Denel Asia — and the Indian howitzer competition is already
littered with shattered reputations.

The Bofors scandal (https://en.wikipedia.org/wiki/Bofors_scandal), which
dogged the previous round of artillery purchases, dragged on for more than
two decades. DM

Main photo: Facing a row because of ties to the South African Gupta family,
Denel resurfaced in India as an exhibitor at DefExpo 2016 after years of
blacklisting. (Photo: StratPost — South Asian Defence and Strategic Affairs)

This story was provided by:

Centre for Investigative Journalism g ==
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We are an independent, non—profit investigative journalism centre. Like this
story? Be an amaB supporter (https://www.givengain.com/cc/amaB/). Sign
up for our newsletter (http://amabhungane.co.za/subscription). Visit us at
amaBhungane.co.za (http://amabhungane.co.za/).
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Click here to become a Maverick Insider and get a closer look at the Truth.
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STATEMENT ON REPORTS THAT DENEL ESTABLISHED A JOINT VENTURE

National Treasury has noted media reports that Denel may have entered into a joint venture
to form a company that will operate from a jurisdiction in Asia. The National Treasury is
currently engaging directly with Denel on the matter. This statement seeks to clarify facts

relating to the transaction.

President Jacob Zuma noted in a press statement issued on 11 December 2015 that
“...there is no state-owned entity that can dictate to government how it should be assisted. In
addition, no chairperson of a board of a state owned company has the power to tell a
government Department to which the entity reports, how to support or lead them”.

The Board of a public entity commits an act of financial misconduct, where it wilfully or
negligently fails to comply with the Public Finance Management Act (PFMA). The Treasury
Regulations specifies that such allegations must be investigated by the Executive Authority
and, if confirmed, appropriate disciplinary proceedings must be initiated.

State-owned entities are required to obtain approval from the Minister of Finance and/or
Minister of Public Enterprises before establishing companies, in terms of the PFMA.

Section 54(2) states that: “Before a public entity concludes any of the following transactions,
the accounting authority for the public entity must promptly and in writing inform the relevant
treasury of the transaction and submit relevant particulars of the transaction to its executive

authority for approval of the transaction:
(a) establishment or participation in the establishment of a company;

(b) participation in a significant partnership, trust, unincorporated joint venture or similar
arrangement;

(c) acquisition or disposal of a significant shareholding in a company;
(d) acquisition or disposal of a significant asset;
(e) commencement or cessation of a significant business activity; and

( ) a significant change in the nature or extent of its interest in a significant partnership,
trust, unincorporated joint venture or similar arrangement”

Enquiries: Communications Unit
Email: media@treasury.gov.za
Tel: (012) 315 5944
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In terms of the conditions attached to the R1.85 billion in guarantees that have been
provided by government to Denel, any significant transactions that Denel enters into require
the approval of both the Minister of Finance and the Minister of Public Enterprises.

Section 54(3) allows for an entity to “assume that approval has been given if it receives no
response from the executive authority ... within 30 days or within a longer period as may be
agreed to between itself and the executive authority”.

Denel submitted its application in terms of Section 54(2) on 10 December 2015. However,
prior to Denel submitting its application, National Treasury had outlined the information that
would be required to comprehensively assess the application. The Minister of Finance is still
considering this application, and further information has been requested from Denel.

More significantly, Denel is also required to comply with Section 51(1)(g), which is
unequivocal in its requirement that the Board of Denel obtain approval before establishing a
company. Section 51(1)(g) requires the accounting authority of an entity to “promptly inform
the National Treasury on any new entity which that public entity intends to establish or in the
establishment of which it takes the initiative, and allow the National Treasury a reasonable
time to submit its decision prior fo formal establishment’. The National Treasury received a
section 51(1)(g) from Denel on 10 December 2015. The application is still under
consideration and no decision has yet been made.

Issued on behalf of National Treasury
Date: 13 April 2016
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Former finance minister Pravin Gordhan said State arms manufacturer Denel dire financials were linked to
dealings with the Gupta family. Picture: Bongani Shilubane

Parliament - State arms manufacturer Denel on Tuesday pleaded for an equity
injection as it briefed MPs on its results for the past year, but former finance minister
Pravin Gordhan flatly countered that the company's dire financials were linked to its
dealings with the Gupta family believed to have corrupted key parastatals.

Gordhan said these allegations had dented business confidence around Denel, and
cash alone could not fix the problem.

"The story of state capture has impacted on confidence," Gordhan said as members
of Parliament's portfolio committee on public enterprises responded to the financial
report.

"A new board needs to be appointed with no emails linked to them, or visits to Dubai.
Otherwise we keep asking the CFO and the CEO to do the impossible," he said,
adding that in the current financial climate it was hard to see where the funds for a
bailout would be found.

Earlier Gordhan remarked that the defiance shown towards him in his capacity as
finance minister by Denel chairperson Daniel Mantsha around a partnership with
close Gupta associate Salim Essa had been unprecedented. A

"Mr Mantsha was very vocal in 2016-17, precisely at the time when the Gupta emails
indicated he had a close relationship with the Guptas, particularly at the time when
Denel Asia was at play," he said.

https://www.iol.co.za/news/politics/gordhan-slams-denel-after-it-pleas-for-r3-billion-1... 2018/10/10
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mdiﬁi was referring to a joint venture Denel sought to pursue with Denel-Asia,
Lt y Essa, in the absence of approval from National Treasury, which eventually
shut down the deal.

"No CEO has ever challenged a sitting minister as he did, and that was as a result of
his relationship with the Gupta family, which impacts on his credibility."

Documents submitted to the committee by Denel said it needed a R3 billion capital
injection.

Chief financial officer Odwa Mhlwana said the company's cash flow crisis was due in
part to lenders cancelling agreements, forcing it to repay R756 million "in the last few
months" that had been designed as five-year loans.

It severely hampered its ability to pay suppliers, who were now demanding cash
transfers before delivery, he added.

African News Agency/ANA

https://www.iol.co.za/news/politics/gordhan-slams-denel-after-it-pleas-for-r3-billion-1... 2018/10/10
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NEWS / 31 AUGUST 2016, 09:45AM / SIYABONGA MKHWANAZ|

Pravin Gordhan

* This article has been edited to remove a picture of Talib Sadik as he was not the
GCEO of Denel at the time the venture was pursued. We apologise to Mr Sadik for
the error.

Johannesburg - Denel has become the latest State-Owned Entity to fire a broadside
at the National Treasury after it accused it of political grandstanding over its threats to
legally block the joint venture with a Gupta-associated company.

The state arms manufacturer also challenged Finance Minister Pravin Gordhan to
show leadership and defence of the economy by stopping the court threats. It said
Gordhan was disingenuous in his legal threats and had failed to approve the deal to
frustrate Denel. The Treasury had indicated it was going to court to stop the Denel
joint venture with VR Laser, which is linked to the Guptas.

The state arms manufacturer on Tuesday said it would oppose the court challenge by
the Treasury. “It is strange that National Treasury is frustrating the Denel! Asia joint
venture when Denel is not putting up a capital investment,” it said.

“Only VR Asia is putting up R100 million to fund the business with Denel to share 51
percent of the profit,” it said.

The treasury and Gordhan have been caught up in simmering battles with State-
Owned Entities.

https://www.iol.co.za/dailynews/news/denel-slams-treasury-over-gupta-venture-threat... 2018/10/10
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rt'w] /mi on Tuesday came out in support of the treasury in its investigations of
H lodll.coal contracts with the Gupta-owned Tegeta. The contract is said to be worth

millions of rand.

This is the latest battle between Denel and Gordhan, after an earlier ugly fight where
the finance minister described Denel as belligerent. Denel said it informed the
Treasury of a decision to establish Denel Asia in October 29, but said nothing. It said
despite the urgency of the matter both the treasury and the department of public
enterprises remained silent.

Denel said treasury sprang into action when the name of the Guptas was linked to the
deal. “The allegations that Denel is ‘captured by the Guptas’ are unfounded and
politically motivated,” said Denel.

“The Gupta family has no business joint venture with Denel and none of the Gupta
family members or relatives are shareholders in Denel Asia,” it said.

https://www.iol.co.za/dailynews/news/denel-slams-treasury-over-gupta-venture-threat... 2018/10/10
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MINISTER OF FINANCE First Respondent

DEPARTMENT OF NATIONAL TREASURY Second Respondent

NOTICE OF MOTION

TAKE NOTICE that the applicant intends making application to the
above Honourable Court for an order in the following terms:-

1. An order declaring that:

11 that the applicant obtained approval, alternatively, is
deemed to have obtained approval on 10 January
2016 and at least by 29 January 2016 from the
second respondent for the conclusion and forming of
its joint venture with VR Laser Asia (“the joint
venture agreement”) by virtue of Section 54(3) read
with 51(g) of the Public Finance Management Act, 1

..l‘/\giﬁ Abplicant acted in accordance and compliance
©_with—the provisions of sections 51(1), 52(2)(a),
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54(2)(b) and 54(2)(e) of the PFMA in concluding and
forming the joint venture agreement; and

3. the applicant acted lawfully in concluding and forming
its joint venture with VR Laser Asia in terms of the

joint venture agreement.

2. Costs payable by any respondent that opposes the application,
jointly and severally, with any other respondent that opposes

the application.
3 Further and/or alternative relief.

TAKE FURTHER NOTICE that the affidavit of ZWELAKHE
NHLANGANISO NTSHEPE together with the annexures thereto will be

used in support of this application.

TAKE NOTICE FURTHER that the applicants have appointed Khampha
Incorporated Attorneys Incorporated as its attorneys of record and
nominated address set out below as the address at which they will
accept notice and service of all process in these proceedings in terms of

Rule 6(5)(b).

TAKE NOTICE FURTHER that if you intend opposing this application

you are required:-
(@) to notify the applicant’s attomeys in writing of such intention within
10 (ten) days of service of the application;

(b)  to appoint in such notification an address referred to in Rule 6(5)(b)
at which you will accept notice and service of all documents in
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these proceedings; and

()  file your answering affidavit within 15 days of the date on which you
serve and file any notice of intention to oppose this application.

TAKE NOTICE that in the event that no such notice of opposition is
received, the appilication will proceed unopposed at 10h00 on 02 May
2017 or so soon thereafter as counsel may be heard.

Signed at PRETORIA on this the A 9 day of MARCH 2017.

KHAMPHA/ATTORNEY"S INC
Applicant's'Attomeys

C/O T.M CHAUKE INC

2" floor Eastwing, Sammy Marks Square
314 Church Street,

PRETORIA

Tel: (011) 234 1735

Fax: 086 500 0945

E-mail: azwi@khamphainc.co.za

Ref. AK/Denel/NT01

To:

The REGISTRAR of the High Court
PRETORIA

And to:

DEPARTMENT OF NATIONAL TREASURY
First Respondent

40 Church Square, Pretoria

C/O Office of the State Attomey

SALU Building

316 Thabo Sehume Street

(Cnr Thabo Sehume & Francis Baard Streets)
PRETORIA

GAUTENG PROVINCE
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SERVICE BY SHERIFF

And to:

MINISTER OF FINANCE

Second Respondent

40 Church Square, Pretoria

CiO Office of the State Attorney

SALU Building

316 Thabo Sehume Street

(Cnr Thabo Sehume & Francis Baard Streets)
PRETORIA

GAUTENG PROVINCE

SERVICE BY SHERIFF
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case no;
In the matter between;
DENEL SOC LIMITED Applicant
and
MINISTER OF FINANCE First Respondent

DEPARTMENT OF NATIONAL TREASURY Second Respondent

FOUNDING AFFIDAVIT

| the undersigned,

ZWELAKHE NHLANGANISO NTSHEPE

hereby declare under oath as foflows:

1. | am an aduit male Acting Chief Executive Officer of the applicant
(“Denel").

2, I am duly authorised to depose to this affidavit and to launch this

application on behalf of Denel.

3. Unless the context indicates otherwise, the facts contained in%

L5
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affidavit fall within my personal knowledge. Such facts are
furthermore to the best of my knowledge and belief both true and

correct,

4, To the extent that | lack personal knowledge of any facts in this
affidavit, | refer this honourable Court to the confirmatory

affidavits attached hereto.

THE PARTIES

5, The applicant is DENEL SOC LIMITED, a state-owned company
registered and incorporated as such in terms of the company
laws of South Africa, read with Public Finance Management Act
No 1 of 1999, with its registered office at Nellmapius Drive, frene,

Pretoria ("Denel”).

6. The first respondent Is the MINISTER OF FINANCE, a member
of the National Cabinet who is cited herein in his official capacity
as the executive head of the Treasury who carries out his duties
as such from 40 Church Street, Old Reserve Bank Building,

2™ Floor, Pretoria.

7. The second respondent is the DEPARTMENT OF NATIONAL
TREASURY, a national department established in terms of
section § of the Public Finance Management Act, 1 of 1999 read
with Section 216 of the Constitution of the Republic of South
Africa, 1996, with its principal place of business at 240 Madiba

Street, Pretoria (“Treasury”).

8. The Minister of Finance is the head of, and performs an oversight
role over, the Treasury. In terms of sub-section 2 of the Public

i ¥
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Finance Management Act, 1 of 1999 (“the PFMA"), the Minister

takes responsibllity for the decisions of the Treasury.

9, The respondents are cited herein only insofar as they may have
an interest in the outcome of this application and as such no
relief is sought against them save for costs in the event of

opposition.

PURPOSE OF THE APPLICATION

10.  The purpose of the application is to seek a declaratory order
declaring that:

10.1.  Denel obtained approval, afernatively, is deemed to have
obtained approval on 10 January 2016 and at least by 29
January 2016, from the second respondent, for the
conclusion and forming of its joint venture with VR Laser
Asia (“the joint venture agreement”) by virtue of Section
54(3) read with 51(g) of the PFMA,;

10.2.  Denel acted lawfully and in accordance, and compliance,
with the provisions of Sections 51(1)(g), 54(2)(b) and 54(3)
of the PFMA in concluding and forming the joint venture

agreement.
INTRODUCTION

11. Denei:

1. is a state owned commercially-driven company and
strategic asset for innovative defence, security and related

LY
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116.
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technology solutions whose sole shareholder is the South

African Govermment:

is the largest manufacturer of defence equipment in Africa
and operates in the military aerospace and landward

defence environment;

is ranked among the world’s top 100 global defence
manufacturers and is the second largest defence
company in the southem hemisphere;

provides tum-key solutions of defence equipment to its
client by designing, developing, integrating and supporting
artillery, munitions, missiles, aero structures, alrcraft
maintenance, unmanned aeral vehicle systems and
optical payloads based on high-end technology;

has, over the years, built a reputation as a reliable supplier
to its many international clients. It supplies systems and
consumables to end users as well as sub-systems and
components fo its industrial client base;

is an important strategic defence contractor in its domestic
market and a key supplier to the South African National
Defence Force (“SANDF”), both as original equipment
manufacturer (“OEM”) and for the overhaul, maintenance,
repair, refurbishment and upgrade of equipment in the
SANDF's arsenal; and

groups together several defence and aerospace divisions
and associated companies, provides tum-key solutions of

<

&
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defence equipment to clients by designing, developing,
integrating and supporting artiliery, munitions, missiles,
aero structures, aircraft maintenance, unmanned aerial
vehicle systems and optical payloads based on high-end

technology.

The Minister for Public Enterprises has executive authority over
Denel and as such appoints an independent Board of Directors
(the “Board") which oversees the executive management team
responsible for the day-to-day management of Denel.

Denel has several equity parinerships, joint ventures and co-
operation agreements with various companies in the defence

industry.

Denel has the following divisions:

14.1.

14.2.

143.

144.

14.5.

146.

Denel Dynamics — this division house the sovereign
technologies and capabilities for the SANDF:

Denel Vehicles Systems — Strategic;
Denel Aviation — Strategic;

Denel Aerostructures - Strategic;
Denel Land Systems - Strategic;

Pretoria Metal Pressings (PMP) — Strategic;

5
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147.  Denel Integrated Systems and Maritine ~ Strategic; and
148.  Overberg Test Range (OTR) — Strategic.
DENEL’S SOURCES OF FUNDING

15.  Denel:

151, is currently not funded through govemment grants but
from a combination of debt and capital markets;

152, is funded mainly through interest bearing borrowings
which are backed by govemment guarantees in the
amount of R1.85 billion; and

153.  has a R3 billion Domestic Medium Term Note (‘DMTN")
Programme which allows for short and long term debt
issuance to fund the group.

16.  Treasury has guaranteed a portion of the bonds and the
commercial paper issued by Denel under the R3 billion DMTN

programme.

DENEL ASIA JOINT VENTURE

17.  In line with its strategic objectives, Denel concluded a joint
venture agreement with VR Laser Asia, which joint venture
involves the marketing and sale of armaments in the Asian
market (“the joint venture”).

8. In concluding the joint venture, Denel has considered, inter alia,
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the following advantages of parinering with VR Laser Asia in the

region:

18.1. VR Laser Asia’s provision of further design, manufacturing

and fabrication skilis:

182. that VR Laser Asia’s is already established in the market /

region;

183. VR Laser Asia’s deeper understanding of the local market
and industrial landscape;

184. VR Laser Asia’s ability to align with local business
networks;

185. the provision by VR Laser Asia of quick access to local
potential production and development partners;

186. VR Laser Asia's ability to increase visibility in the market /
region;

187. further access to operational funding for Denel:

188. the growth of the business in a sustainable manner: and

189. Denel and VR Laser Asia's ability to share all
demonstration costs proportionately fo their shareholding.

The joint venture agreement is not attached to this affidavit for
reasons of the confidentiality provisions contained therein. The ,7,
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respondents are in possession of a copy of the agreement and
Denel will make a copy of the agreement available to the Court
with appropriate confidentiality mechanisms in place.

VR Laser Asia's entire shareholding is owned by Mr Salim Essa.

The parties formed a new joint venture company (or special
purpose vehicle) which is registered in Hong Kong under the
name Denel Asia Co. Ltd (“Denel Asia”).

Denel owns 51% of the issued share capital in Denel Asia while
VR Laser Asia owns the remaining 49%.

Prior to the formation of the joint venture, Denel complied with all
its obligations under, and in terms of, the provisions of the PFMA
by seeking the approval of Treasury and the Minister of Public
Enterprises for the formation of a joint venture.

The process followed and chronology of events leading to the
formation of the joint venture was as follows:-

241. 10 September 2015 ~ the Board resolved to explore
parinering a suitable equity joint venture partner for the
Asia Pacific markets with ability to fund the joint venture as
Denel did not have the budget for such. In the past, Denel
had invested about R500 million in its attempts fo
establish itself in that market without making any retum on

such investment.

242. 28 October 2015 — Denel submitted its pre-notification on
the proposed formation of Denel Asia to the Minister of

=
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Public Enterprises. A copy of this pre-notification and proof
of delivery are annexed hereto as FA1;

29 October 2015 ~ Denel submitted its pre-notification on
the proposed formation of Denel Asia to the Minister of
Finance and the Director General: National Treasury (“the
Director General”) in compliance with section 51(1)Xg). A
copy of the pre-notification and proof of delivery are
annexed hereto as FA2;

22 November 2015 ~ a presentation was made of the
Denel Asia business case to the Denel audit and risk

committee;

23 November 2015 — the Minister of Public Enterprises
granted in principle approval for Denel to continue
discussions with VR Laser Asia and for Denel to submit a
Section 54(2) PFMA application to both the Treasury and
the Minister of Finance. A copy of the approval is attached
hereto as FA3;

7 December 2015 ~ the Board approved the PFMA
application subject to certain conditions and regulatory

approval;

8 December 2015 — a meeting was held between Denel,
the Depariment of Public Enterprises (the “DPE") and
Treasury. During this meeting, Denel explained the
urgency of the matter and informed Treasury and the DPE
that it would file the PFMA application immediatety and
requested that it should be treated as urgent. Bot
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Treasury and DPE agreed to the urgency of the matter.
Treasury did not raise any objection with the formation of
the said joint venture on this date and had rot dane so
since it was notified through the pre-notification application
on the 28 October 2015.

11 December 2015 — Denel submitted its formal PFMA
applications in terms of Sections 51 and 54 of the PFMA
to the Ministers of Public Enterprises and Finance (“the
PFMA applications”) and receipt of the delivery of the
applications was acknowledged in writing. A copy of the
formal PFMA application and proof of delivery are
attached hereto as FA4.1 and FA4.2 respectively;

The 30 day period as stipulated in Section 54(3) of PFMA
expired on 10 January 2016 and the applicant deemed, as
it is entitled in law, the approval to have occurred as per
the deeming provisions in, inter alla, Section 51(g) read
with Section 54(3) of the PFMA.,

Denel Asia was registered on 29 January 2016.

On 5 February 2016, a letter was addressed from the
National Treasury Chief Director. SCM Govemance,
Monitoring & Compliance to Denel requesting information
in order to determine whether “government prescripts”
were followed in the formation of Denel Asia. A copy of the
letter is attached hereto as FAS. This letter was sent by
Treasury almost a month after it was notified of the
formation of Denel Asia and two months after the meeting
referred to above was held on 9 December 2015 betw

)@@*
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Denel, Treasury and DPE to discuss, inter alia, the

formation of Denel Asia.

24.12. 4 April 2016 — the South African Reserve Bank gave its

approval for the joint venture.

It is common cause that neither the Minister of Public Enterprises
nor the Minister of Finance (and their respective departments)
reacted or responded to either the Section 51(1)g) or 54(2)

applications.

Only after the announcement of the formation of the joint venture
and the appointment of Mr Pravin Gordhan in the position of
Minister of Finance, curiously, Treasury issued a press statement
on 13 April 2016 stating that the transaction was not approved
and in contravention of the provisions PFMA and that the Denel
board has breached comorate govemance principles. This is
patently not correct. A copy of the Treasury media statement
marked as annexure FAS.

It is obvious that this unwarranted statement which makes
baseless but serious allegations received wide negative media
coverage for Denel. As an example, annexures FA7 and FA8
are some of the media articles covering the story.

On 14 April 2016, Denel issued a press statement disputing that
the transaction was “ilegal” and confirming the formation of the
joint venture was lawful. In addition, Denel cited the obligations
contained in Chapter 3 of the Constitution which enjoins all
spheres of govemment, including all organs of state to co-
operate with one another in mutual trust and good faith. A copy

2%
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of the applicant’s statement is attached hereto as FAS,

On 15 April 2016, a meeting was held between representatives
of Denel and Treasury at Denel's request, inter alia, to clarify the
process it followed prior to conclusion of the joint venture and to
allay the spurious concems of Treasury. It is important to point
out that (at paragraph of 3.d. of the minute) Treasury,
represented by the officials at the said meeting, placed on record
at the meeting that “Denel freeze/put on hold all business
operations of the Joint Venture until National Treasury issues
their decision on the PFMA application.” The parties further
undertook to work together to resolve any misunderstanding
around this matter, A copy of the minutes of this meeting are
attached hereto marked annexure FA10.

On 26 June 2016, Denel addressed correspondence to the
Minister of Finance in which it indicated, infer alja, that there is no
justification for Treasury to have chosen to conduct itself in the
manner that it had, that its statement of 13 April 2016 was issued
without consultation and was inaccurate and that it is
inappropriate to have publically accused Denel and the Board of
having committed financial misconduct. A copy of the letter is
annexed hereto as FA11,

On 4 May 2016 during the Treasury budget vote in Pariament,
the Minister of Finance made the following statement regarding

the Denel Board:

“On the question of Denel, one of the tendencies we are spotting
in recent fimes is that when the boards are beginning to do things
they are not supposed fo do, they begin to display a fevel of

170
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arrogance and belligerence that does not befit the right kind of
corporate governance, and the board at Denel needs fo take that

message”.

As an example, attached is a copy of a media article confirming
the Minister of Finance’s statement in parliament marked
annexure FA12. This statement also received prominent media
coverage. An example of such coverage is annexed hereto as

FA13.

On 6 May 2016, Denel issued a statement attempting to correct
the false, misleading and defamatory statement made by the
Minister of Finance and appealed to Minister of Finance and the
Director General to refrain from making baseless public
accusations against Denel and the Board (especially not in the
media and without proper engagement and consultation). A copy
of the statement is annexed hereto as FA14.

On 29 May 2016, amaBhungane published an article titied “How

Denel was Hijacked” effectively repeating the allegations by the
Minister of Finance. This article is attached as annexure FA15.

During June 2016, Denel prepared and submitted the requested
information to Treasury and confirmed that the submission was
made for information purposes only since the approval occurred
as per the deeming provisions of the PFMA.

Despite Denel's attempts fo clarify the matter directly with
Treasury, the Minister of Finance and the Director General, in
Parliament and other forums, the Minister of Finance and the
Director General have continued to state that the joint venture

B
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transaction was concluded “illegally’ and this despite, as we

understand, having taken legal advice which says the contrary.

In this regard, | believe that the Minister of Finance and the
Director General have sought, and obtained, legal opinion from
senior counsel which is contrary to their views and the position
adopted by them (i.e. which opinion supports Denel's contention
that it has obtained deemed approval for the joint venture).

Despite this, the Minister of Finance and the Director General
have publicly persisted with their erroneous views regarding the
legality (or otherwise) of the joint venture and have sat idly back
having taken no further steps to resolve the matter since having
made the unsubstantiated public statements referred to above.

| submit that this shows bad faith on the part of Treasury, the
Minister of Finance and the Director General and demonstrates
the dire need for this Court to bring certainty to the matter.

Based on the events described above and the spurious
allegations of Treasury, the Minister of Finance and the Director
General, Treasury has on a number of occasions indicated that it
shall only provide the required support to Denel on dissolution of
the joint venture. This is clearly improper pressure. A copy of an
email confirming the above is attached marked annexure FA16.

In an attempt to resolve the impasse, Denel formally proposed
(FA11) to have the dispute resolved through application of the
Intergovemmental Relations Framework Act13 of 2005 and
Chapter 3 of the Constitution. This proposal was not considered
or accepted by Treasury, the Minister of Finance and the Directo

%
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General and they did not propose an alternative dispute
resolution mechanism. On the contrary, they have persisted with
their decision not to provide any assistance to Denel until the
joint venture was terminated and Denel Asia has been “de-

registered.”

In this regard, Denel initiated a meeting and met with the
Treasury on the 17 November 2016. The purpose of the meeting
was for Denel to request the support of Treasury in respect of its
roadshow to investors in order for Denel fo renew its existing
facllities. At that stage, Treasury informed Mr Odwa Mhilwana,
Denel's Acting Chief Financial Officer, that it would only join and
support Denel on condition that the joint venture is terminated
and Denel Asia is “de-registered.” A copy of the confirmatory
affidavit of Mr Mhlwana is attached marked FA17.

The Minister of - Finance and Treasury have, on several
occasions, been invited by Parliament to present their views
regarding the formation of Denel Asia and the joint venture and
on each occasion they have failed to attend Parffament or any
such meetings scheduled for this purpose.

THE ROLE OF THE TREASURY, THE MINISTER OF FINANCE

44,

45.

AND THE DIRECTOR GENERAL

Seclion216 of the Constitution, 108 of 1996 ("the
Constitution”), provides for the promulgation of national
legisiation to establish the Treasury.

The Treasury, inter alia; E
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456.1. was established in terms of Section 5 of the PFMA;

452. is the national department responsible for financial and

fiscal matters: and

453. is responsible for managing South Africa’s national
government finances and in so doing supporting efficient
and sustainable public financial management which is
fundamental to the promotion of economic development,
good governance, social progress and a rising standard of
living for all South Africans.

The Constitution (Chapter 13) mandates the Treasury to ensure
transparency, accountability and sound financial controls in the
management of public finances.

The Minister of Finance is the head of the Treasury. In terms of
sub-section 2 of the PFMA, the Minister takes responsibility for
the policy (and other) decisions of the Treasury.

Section 6 of the PFMA deals with the functions and powers of
the Treasury, which include assisting “departments and
constitutional institutions in building their capacity for efficient,
effective and transparent financial management.”

As mandated by the executive and Parliament, the Treasury
must support the optimal aliocation and utilisation of financial
resources in all spheres of government to reduce poverty and

vulnerability among South Africa’s most marginalised.

The regrettable conduct of the Treasury, the Minister of Finance

k{_)
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and the Director General towards Denel and referred to, inter
alia, below, is a violation of their statutory and constitutional

duties.

REGRETTABLE CONDUCT BY TREASURY, THE MINSTER OF
FINANCE AND THE DIRECTOR GENERAL TOWARDS DENEL

51.

52.

Proceeding on the basis of a deemed approval is not

uncommon, as an example -

51.1.

51.2.

513.

514

during 2012 Denel submitted an application to Treasury in
terms of Section 51(1)(g) of the PFMA for approval of the
proposed “Tawazun Dynamics® transaction (“the
Tawazun transaction”),

despite the lapse of about a 4 year period, no response
has ever been received from Treasury to such a PFMA
application and/or the Tawazun transaction:;

Denel has proceeded with the Tawazun transaction and
has traded on the basis of a deemed approval from
Treasury in terms of the provisions of the PFMA;

Neither Treasury, the Minister of Finance nor the Director
General have ever raised concems regarding the
Tawazun transaction and the deemed approval.

In the circumstances, Denel can only assume that the reason
that Treasury, the Minister of Finance and the Director General
have deliberately and publically taken issue with the joint venture
agreement with VR Laser Asia is because of the acrimonious

ey
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and personal public dispute that is currently playing itself out
between Treasury, the Minister of Finance and the Director
General and any entity that the former perceive to be related to,
or associated with, the Gupta family (i.e. such as VR Laser Asia
through its shareholder, Mr Salim Essa, who is perceived to be

associated with the Gupta family).

It Is clear from the above that Treasury, the Minister of Finance
and the Director General have failed (and continue to fail) to
discharge their constitutional duties in a professional and

responsible manner.

It Is also obvious that the public statements uttered by Treasury,
the Minister of Finance and the Director General have had
serious adverse reputational consequences for Denel, have
impacted upon Denel's credibility in the market and with various
financiers and lenders and that Denel has been obviously and
manifestly prejudiced thereby. The widespread perception in the
market is that Denel has contravened the PFMA, has concluded
an “fllegal’ transaction and is being led by a board which has no
regard for good corporate governance principles.

The prejudice and uncertainty caused by this negative perception
which has been created by Treasury, the Minister of Finance and
the Director General, is bome out by the fact that Denel has had
to convince and placate its current and prospective lenders and
financiers that such public utterances and perceptions are false,
unsubstantiated and incomect. This has been difficult for Denel to
achieve and has created much uncertainty for it in the market.

There have also been media reports refeming to a threat of

.-

176



57.

58.

Page 19

litigation to be initiated by Treasury, Minister of Finance and the
Director General against Denel regarding the formation of the
joint venture and these reports have not been confradicted by
both the Minister of Finance and Treasury. However, neither
Treasury, the Minister of Finance nor the Director General have
taken any steps in this regard (other than fo obtain the legal

opinion referred to above).

It is a pity that the Treasury, the Minister of Finance and the
Director General have sat idly back and have not made any
efforts or taken any positive steps to properly resolve the
uncertainty and Impasse caused by them and their public
utterances and pronunciations regarding the legality of the joint
venture. It is with this in mind that the only reasonable inference
to be drawn by such conduct (and their inactivity) is that the
current uncertainty and negative perception suits their ulterior
purpose and, inter alia, their ongoing public battle with the Gupta

family.

Because of what is set out above, Denel has had serious
difficulties in renewing essential facilities that are currently in
place and in raising further funding that is required for optimal
running of its commercially driven operations. Treasury, the
Minister of Finance and the Director General:

58.1. are acutely aware (and have been for several months and
as far back as the latter half of 2016) that a possible
reason for creditors not wanting to extend such facilities is
because of the perception created by the public
disagreement between Treasury, the Minister of Finance
and the Director General and Denel regarding Denel Asia
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and the joint venture; and

582  have themselves identified that it is important to bring the
matter of the joint venture and Denel Asia to a close in a
manner that would allow for Treasury, the Minister of
Finance, the Director General, the DPE and Denel to talk
to financiers and lenders with one unified voice.

Despite this knowledge, Treasury, the Minister of Finance and
the Director General have done precious fitle to resolve the
issues and change this erroneous public perception which is
clearly prejudicing and harming Denel. It is with this in mind that
Denel is compelled to seek certainty and clarity from this Court
on the basis set out In this application.

Itis in these circumstances that Denel has had no alternative but
o approach this Court for, inter alia, a declarator that the
formation of the joint venture was lawful.

DENEL’S ATTEMPTS TO RESOLVE THE IMPASSE

61.

62.

As stated previously, Denel sent a letter (FA11),to the Minister of
Finance and suggested that the matter be referred for resolution
through intergovemmental relations process as set out in
Section 42 of the Intergovernmental Relations Act.

In this letter Denel, infer alia, stated that;
62.1. it-has become apparent from the meetings of the Denel

Executives and Treasury officials that Denel and Treasury
have a different interpretation and understanding of the
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legislative framework and thus it would seem, the parties

have reached a deadlock;

622 breaking this deadlock is the first step in resolving the
current impasse between the parties. Denel re-iterated the
proposal made by its Executive Authority (the Minister of
Public Enterprises) of convening a bilateral meeting on the
matter which would satisfy the prerequisite before a
dispute is formally declared in terms of Section 42
Intergovernmental Relations Act.

Denel’s proposal was simply ignored and the Minister of Finance
has thus refused Denel’s every reasonable attempt to resolve the

impasse.

Further, a number of attempts have been made to have the
dispute resolved through the intervention of Parliament. On more
than one occasion when meetings were scheduled with
Parliament, the Minister of Finance and Treasury chose to make
themselves unavailable. An example of this was on 7 September
2016 when both Denel, Treasury and the Minister of Finance
were invited to parliament but Treasury and the Minister of

Finance failed to attend.

The Treasury, the Minister of Finance and the Director General
have disregarded Parliamentary requests to appear to discuss

this matter.

As recently as 8 March 2017, the Minister of Public Enterprises

was invited to, and attended, a Parliamentary Portfolio

,\p.”\

=
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Committee Meeting regarding Denel's liquidity issues and its
over reliance on foreign markets, At this meeting the Minister of
Public Enterprises stated as follows, “That brings me to Denel
Asia. | signed off on Denel Asia on the PFMA section 54
because this falls under that section. The National Treasury have
not signed off on this section 51(g)... | have not heard from
National Treasury on this, we don't know whether they agree or
not. | have told Denel not io trade on this company...”

This once more demonstrates that Denet! is hamstrung by the
Treasury's, the Minister of Finance’s and the Director General's
refusal to co-operate and find resolution all while the uncertainty

persists.

DIRECTOR GENERAL

68.

69.

As | have already said, it is no secret that Treasury, the Minister
of Finance and the Director General have waged a personal and
public war on any entity that they perceive to be associated with
the Gupta family. It is Denel's view that it has been swept up, for
no good reason, in this war to its prejudice and to the detriment

of all South Africans.

Treasury, the Minister of Finance and the Director General have
sought fo rely an populist narratives created and supported by
them fto further their war and for an ulterior purpose. This is
especially so in circumstances where they have:

89.1. ignored Denel's attempts fo resclve the impasse through
the intergovemmental framework and through a
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Parfiamentary Process;

692. allowed other transactions such as the Tawazun
transaction to proceed without query when not being
associated with, or related to, the Gupta family.

PREJUDICE TO DPENEL

70.

In the absence of this application for a declarator, manifest
uncertainty prevails and Denel is prejudiced, infer alia, as follows:

70.1.

702,

70.3.

Denel has been wunable to proceed with the
implementation of the joint venture agreement in
circumstances where one of the conditions precedent is
the requisite PFMA approval;

Denel's reputation and credibility in the market has been
severely impacted by the negative public perception
created by Treasury, the Minister of Finance and the
Director General regarding the joint venture;

Denel has experienced extreme difficuity in extending
existing credit facilities and securing new credit facilities in
circumstances where the lenders and financiers have
expressed serious concem regarding the negative public
perception created by Treasury, the Minister of Finance
and the Director General regarding the joint venture and
their public dispute with Denel. The respondents have
created this situation by contending that Denel has
behaved lillegally by not obtaining PFMA approval when,
to their knowledge, this is untrue but moreover they have
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not acied expeditiously and diligently to resolve the matter
as is required by the PFMA and principles of good

govemance,

Because of the unresolved dispute between Treasury, the
Minister of Finance and the Director General and Denel
regarding the joint venture and the resultant uncertainty,
Denel Asia has lost out on potential profitable business
deals in the Asia Pacific region including, inter alia, not
being in a position to tender for the lucrative “RF/ artillery
contract’ worth approximately U$1 billion;

In acting in this manner and frustrating the operation of the
joint venture, the respondents have frustrated the proper
and effective operation of Denel and indeed, in the-case of
the Minister of Finance, he has sabotaged the proper
functioning of a parastatal and sacrificed Denel's interest
to further his own political war with the Gupta family. Apart
from creating massive and unnecessary uncertainty in the
sphere in which Denel aperates, his conduct runs contrary
to what one would expect of a Minister who is behaving
impartially and in strict fulfilment of his statutory and
constitutional duties. However, aside from the political and
constitutional imperative for the Minister to behave
properly there is an urgent commercial need for the Court
to end the uncertainty created by Treasury, the Minister of
Finance and the Director General because this has cast
doubt on Denel’s rights and obligations in refation to the
joint venture agreement and its curmrent and future legal

position.

.
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706. Denel has suffered reputational damage and its credibility
in the defence market has been impacted as a
consequence of the public dispute with it and Treasury,
the Minister of Finance and the Director General — it is
obvious that potential business deals are negatively
impacted when a potential customer, business partner or
associate is confronted with this negative perception and

public dispute between two State entities;

70.7  Denel is left without certainty regarding its existing, future
or contingent rights and/or obligations in terms of, and
under, the joint venture agreement. In addition, Denel's
joint venture partner suffers similar prejudice in that it is left
without certainty regarding its existing, future or contingent
rights and/or obligations in terms of, and under, the joint

venture agreement.

In addition to the prejudice referred to above, Treasury's, the
Minister of Finance’s and the Director General's regrettable
conduct towards Denel has a potential to:

7.1. place undue pressure on Denel's liquidity position to
execute its contracts;

712. negative investor sentiment and the public perception of

Denel;

713, impact negatively upon Denel being able to discharge its
obligations as set-out in the Defence Review:;

714.  result in destabilising Denel's service io the SANDF as itis

e
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mandated to do, which in tum will ultimately compromise
South Africa’s defence capability and national security.

72.  There clearly exists a dispute between Treasury, the Minister of
Finance and the Director General and Denel regarding the
status of the deemed PFMA approval of the joint venture. The
former is of the view that there is no such deemed approval and
Denel is of the view that it has obtained the necessary deemed
PFMA approval. This dispute requires determination by this
Court in circumstances where it is necessary for the parties to
establish whether the condition precedent of PEMA approval, as
contained in the joint venture agreement, has been fulfilied.

73.  In addition, | submit that this Court ought to exercise its discretion
and enquire into and determine the existing, future or contingent
rights and obligations of Denel and VR Laser Asia, in respect of
the joint venture agreement and to resolve the uncerainty as
described above and that currently prevails.

WHEREFORE the applicant prays for an order in terms of the Notice of
Motion to which this affidavit is affixed.

7

DEPONENT

SIGNED before me at Mon this the 25¥Jday of MARCH 2017, the
deponent having swom that the contents of this affidavit are both true and correct,

acknowledged that the deponent knows and understands the contents of this affidavit, that
the deponent has no objection to taking the prescribed oath and that the deponent considers
the prescribed oath {o be binding on the deponent's conscience. )
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E N E L DENEL GROuUP

28 October 2015

Tel +27 12671 2858
Fax +27 12 671 2751
zwelakhen@denel.co.23

Minister L. Brown
Minister of Public Enterprises
Department of Pubfic Enterprises
Private Bag x15
HATFIELD

. 0028

1

Dear Minister Brown

PFMA SECTION 54 (2) PRE NOTIFICATION: PROPOSED FORMATION OF DENEL ASIA

This letter serves as a PFMA Section 54 (2) pre-notification informing the Department of Public
Enterprises (DPE) of Denel SOC Limited ("Denel") intention to establish an incorporated joint
venture company In Hong Kong for purposes of exploiting opportunities in the Asia defense

market.

)Raﬁonale
“The Asia Pacific region is perceived to be the leading globat (excluding USA) defense market and

a potent force in defense technology innovation. This has resuited in increased defense spending
i.e. by 2018 defense budgets across Asia Pacific (excluding USA) are expected to grow by over
18% to about USD 612billion: the procurement budgets are expected to increase by 28%; research
and development projected growth is between 28 and 29% from 2014 to 2018.

Denel's growth strategy as set out in its corporate plan, is based on, inter alia, making inroads into
global target markets. The current Denel strategy, based on the internal strengths and weaknesses
as well as a regional analysis, is to actively pursue opportunities in the Asia-Pacific market in which

Denel has been active since the early 1890's with minimal success.

Denel SOC Ltd, Reg No 1992/001337/30, Nelimapius Drive, lrene

P O Box 8322, Centurion, 0046, South Africa. Tel +27 (0012 871 2700, Fax: +27 (0}12 671 2751

Directors: Mr L D Mantsha {Chairman), Mr R Seloojee’ (Group Chief Executive Officer), Ms M Kgomongoe, Mr T D Mahumapelo,
Ms P M Mahlangu. Ms N Mandindi, Mr 2 Mhiontle®, Ms R Mokoena, Mr N J Motseki, Mr T J Msomi, Lt Gen T M Nkabinde {rtd},

Ms K P 5 Nishavheni, . j
/ A} \ VW7

'Executive Director } )

Group Company Secretary Ms E M Africa W N f 1 f = L



Countries such as India, Indonesia, Singapore, Thailand, Brunei, Philippines and Vietnam are
considered to be primary target markets for Denel whilst markets such as Myanmar, Sri Lanka and
Bangladesh, form secondary target markets.

India uses defense spending to develop its domestic industrial base to create high vaiue jobs.
india’s government dominated defense industrial base has been open to private sector
participation only since 2001 and s highly dependent on imports limiting the contribution of
defense spending 1o economic development. To address this limitation, the government has
increased foreign direct investment to 45% ownership of a defense company. This has given rise
to the “Buy Make India’ program. This seems to be 3 growing trend in the region,

In analysing the Denel business in the Asia Pacific region, the following emerged as barriers to

‘entry into this fast growing market:

. lack of muttilateral defense relationships;

*  inability to provide funding solutions: - '
inability to source local production and development partners (particularly in India);
. frequent engagement with end user and industry from a distance not feasible;

. company visibility in the market place/region from a distance is fimited;

. need for a conduit for developing/Aligning with local buginess networks: and

active participation in regional initiatives from a distance are not feasible.

Given the above barriers, it makes commercial sense for Denel to enter into a joint venture with a
company that is already established in the region and which has an established network of
botential business sources that will provide immediate and urgent solutions to the barriers raised

above.

Rationale for the formation of Denei Asla
VR Laser Asia approached Denel with a business proposition. After careful consideration, Denel

fecognised the synergies that exist and the ability to jointly take advantage of existing
opportunities .

The advantages of Denel eﬁten'ng the Asia market with VR Laser Asia include:
the provision of quick access to loca potential production and development partners

a deeper understanding of the local market and industrial landscape

.

e the ability to align with local business networks
. access to operational funding

187

. the ability to increase visibility in the market/region
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For the above reasons it is proposed that a company, Denel Asia, be registered in Hong Kong in
partnership with VR Laser Asia. Therefore, Denel can leverage on VR Laser Asia's infrasiructure

and presence in the region.
Financing:

« VR Laser Asia will be responsible for all operational costs for a period of § years estimated at

a R100 million
¢ Project funding as and when required will be provided by shareholders.

Financial viability

In light of the R100 million investment by VR Laser Asia into Denel Asia over a 5 year period
for operating costs, the operational financial risks to Denel are minimal.

Overall there is currently potential business amounting to USD 9,2 billion over the next 5 years
that offers Denel lucrative opportunities within this region. These opporiunities will be

conciuded on a commercially viable basis
(See Appendix 2 representing opportunities that Denel feels confident will be secured jointly

with VR Laser Asia).

Techriology transfer and protection of Denel's P
Denel will not alienate its Intellectual Property and technology transfer witl be done by way of a

licencing agreement between Denel and Denel Asia.
Applicable royalties of third parties including those of Denel will be addressed.

&

Risks and mitigation

Risks Mitigation/Remarks s

¢ No agents will be involved

1. Reputational
«  Denel has a controfling share

Company Confidential @
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2. Guarantees « Reduced balance sheet exposure due to

parinering

+ Both Denel and VR Laser Asia, have the skill,
expertise and experience to minimise the
possibility of penaities being incurred

3. Penaities

+ Denel SA exposure (Indemnities and no

4, Legal Exposure
liability in terms of current proceedings and

future-transactions to be addressed)

5. PFMA Conditions * Adhere to all shareholder conditions prior to
Shareholders Agreement and ancillary

agreements.

Governance Structure;

The salient features of the transaction agreed to in principle with VR Laser Asia and as set out in a
co-operation agreement, which remains subject to regulatory approval, are as follows:

} Company Structure

A new limited liability company (Denel Asia) is to be registered in Hong Kong. It should be
noted that the company will be established and managed in line with corporate governance
best practices to reflect an independent organisation accountable to its shareholders.

Denel, will hold 51% of the issued share capital of Denel Asia with the remaining 49% to be

held by VR Laser Asia.
Denel as majority shareholder will be able to influence the strategic direction of Denel! Asia

at a shareholder level.
Upon incorporation, a board of directors will be constituted comprising Denel and VR Laser

Asia representatives (with Denel appointing the first Chairman).
Subject to relevant approvals, the Shareholders agreement, Memorandum of Ineorporation
(MO!) in relation to Denel Asia as well as a licence agreement are to be concluded,

Company Confidential L
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finalised and signed between Denel and Denel Asia. These will regulate the terms on which
Denel will make certain intellectual property available to Denel Asia. Upon execution of the
shareholders’ agreements, the co-operation agreement will terminate.

Suspensive Condition

¢ The co-operation agreement is subject to internal and regulatory approvals,

WAY FORWARD

The following activities will take place towards the establishment of Denel Asia;

Action Timeline —,

and conclusion of the Completed and remains subject to

Negotiation
board and PFMA apprbval_

cooperation agreement

The formation of Denel Asia has been | 10 September 2015

tabled at the Denel Board

PFMA pre-noftification 30 October 2015

Statutory and Regulatory approvais’ November 2015
} PFMA submission November 2015
Recommendation

Denel will keep the Department abreast of develo‘prr;ents as it progresses and will submit a full
PFMA application once the negotiation process including all ancillary agreements (such as the
Shareholders Agreement and Licencing Agreement) has been concluded subject to PFMA and

other regulatory approvals.

I trust that you will find the above in order and remain at your disposal for any further clarification

Company Confidential Ap%
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Yours faithfuily

Mr L. D. Mantsha
CHAIRMAN OF THE DENEL BOARD
30 n s 2015
cc.  Ms Matsietsi Mokholo — Acting Director-General Department of Pubiic Enterprises
Mr Zwelakhe Nishepe - Acting GCEO: Denel
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FA X ST

D E N E L pENEL GROUP

29 October 2015

The Honourabie Mr Nhilanhla Nene
Minister of Finance

Department of National Treasury
Private Bag X115

PRETORIA

0001

Dear Minister Nene

PFMA SECTION §4 (2) PRE NOTIFICATION: PROPOSED FORMATION OF DENEL ASIA

This letter serves as a PFMA Section 54 (2) pre-notification informing the Department of Public
Enterprises (DPE) of Denel SOC Limited ("Denel") intention to establish an incorporated joint
venture company in Hong Kong for purposes of exploiting opportunities in the Asla defense

market.

Rationale

The Asia Pacific region is perceived to be the leading global (excluding USA) defense market and
a potent force in defense technology innovation. This has resuited in increased defense spending
L.e. by 2018 defense budgets across Asia Pacific (excluding USA) are expected to grow by over
19% to about USD 612billion; the procurement budgets are expected to increase by 28%; research
and development projected growth is between 28 and 29% from 2044 to 2018.

Denel's growth strategy as set out in its corparate plan, is based on, inter afia, making inroads into
global target markets. The current Denel strategy, based on the internal strengths and weaknesses
as well as a regional analysis, is to actively pursue opportunities in the Asia-Pacific market in which
Denel has been active since the early 1980’s with minimal success. Countries such as India,
Indonesia, Singapore, Thailand, Brunei, Philippines and Vietnam are considered to be primary
target markets for Denel whilst markets such as Myanmar, Sri Lanka and Bangladesh, form

secondary target markets.

India uses defense spending to develop its domestic industrial base tocreate high value jobs.
India's government dominated defense industrial base has been open to private sector
participation only since 2001 and is highly dependent on imports limiting the contribution of
defense spending to economic development. To address this limitation, the government has
increased foreign direct investment to 49% ownership of a defense company. This has given rise
to.the “Buy Make India’ program. This seems to be a growing trend in the region.

Denel SOC Lid, Reg No 1992/001337/30, Nelimapius Drive, irene

P O Box 8322, Centurion, 0046, South Afiica. Tel: +27 (0}12 671 2700, Fax: +27 (0}12 671 2751

Directors: Mr L D Mantsha (Chairman), Mr R Salogjee’ (Group Chief Exacutive Officer), Ms M Kgomongoe, Mr T D Mahumapelo,
Ms P M Mahlangu, Ms N Mandindi, Mr Z Mhiontio', Ms R Mokoena, Mr N J Motseki, Mr T J Msomi, Lt Gen T M Nkabinde (rid),

Ms K P S Nishavheni,

'Executive Director
Group Company Secretary: Ms E M Africa
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In analysing the Denel business in the Asia Pacific region, the following emerged as barriers 1o
entry into this fast growing market:

. lack of multilateral defense relationships;

. inability to provide funding solutions:

. inability to source local production and development partners {particularly in India);
» frequent engagement with end user and industry from a distance not feasible;

. company visibility in the market place/region from a distance is limited:

. need for a conduit for developing/Aligning with local business networks: and

» active participation in regional initiatives from a distance are not feasible.

Given the above barriers, it makes commercial sense for Denel to enter into a joint venture with a
company that is already established in the region and which has an established network of
potential business sources that will provide immediate and urgent solutions to the barriers raised

above.

Rationale for the formation of Denel Asia

VR Laser Asia approached Denel with a business proposition. After careful consideration, Denel
recognised the synergies that exist and the ability to jointly take advantage of existing

opportunities.

The advantages of Denel entering the Asia market with VR Laser Asia include:

’ the provision of quick access to local potential production and development partners
a deeper understanding of the local market and industrial landscape
the ability to align with local business networks

access to operational funding -
the ability to increase visibility in the market/region

For the above reasons it is proposed that a company, Denel Asia, be registered in Hong Kong in
partnership with VR Laser Asia. Therefore, Denel can leverage on VR Laser Asia's infrastructure

and presence in the region.

Financing:

VR Laser Asia will be responsible for all operational costs for a period of 5 years estimated at

a R100 million
» Project funding as and when required will be provided by shareholders.

Financial viabifity

» In light of the R100 million investment by VR Laser Asia into Denel Asia over a 5 year period
for operating costs, the operational financial risks to Denel are minimal.

Overall there is currently potential business amounting to USD 9,2 billion over the next 5 years
that offers Denel lucrative opportunities within this region. These opportunities will be

¢oncluded on a commercially viable basis p
{See Appendix 2 representing opportunities that Denel feels confident will be secured jointly

with VR Laser Asia). ’

Technology transfer and protection of Denel's IP

Company Confidential { /j
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e  Denel will not alienate its Inteflectual Property and technology transfer will be done by way of a
licencing agreement between Denel and Denel Asia.
» Applicable royalties of third parties including those of Denel will be addressed.

Risks and mitigation

Risks Mitigation/Remarks

1. Reputational *  No agents will be involved
«  Denel has a cantrolling share

2 Guarantees * Reduced balance sheet exposure due to
partnering
3. Penalties * Both Denel and VR Laser Asia, have the skill,

expertise and experience t¢ minimise the
possibility of penalties being incurred

4, Legal Exposure + Denel SA exposure (Indemnities and no
liability in terms of current proceedings and
future transactions to be addressed)

5. PFMA Conditions * Adhere to all shareholder conditions prior to
Shareholders Agreement and ancillary
agreements.

Governance Structure:

The salient features of the transaction agreed to in principle with VR Laser Asia and as set out in a
co-operation agreement, which remains subject to regulatory approval, are as follows:

Company Structure

A new limited liability company (Denel Asia) is to be registered in Hong Kong. It should be
noted that the company will be established and managed in line with corporate governance
best practices to reflect an independent organisation accountable to its shareholders.
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» Denel, will hold 51% of the issued share capital of Denel Asia with the remaining 49% to be

held by VR Laser Asia.
» Denel as majority shareholder will be able to influence the strategic direction of Denel Asia

at a shareholder level.

¢ Upon incorporation, a board of directors will be constituted comprising Denel and VR Laser
Asia representatives (with Denel appointing the first Chairman).

» Subject to relevant approvals, the Shareholders agreement, Memorandum of Incorporation
(MOI) in relation to Denel Asia as well as a licence agreement are to be conciuded,
finalised and signed between Denel and Denel Asia. These will regulate the terms on which
Denel will make certain intellectual property available to Denel Asia. Upon execution of the
shareholders' agreéments, the co-operation agreement will terminate.

Suspensive Condition
* The co-operation agreement is subject to internal and regulatory approvats.

WAY FORWARD

The following activities will take place towards the establishment of Denel Asia:

Action Timeline
Negotiation and conclusion of the | Completed and remains subject to
cooperation agreement board and PFMA approval.

The formation of Denel Asia has been | 10 September 2015
tabled at the Denel Board

PFMA pre-notification 30 October 2015

Statutory and Regulatory approvals November 2015

PFMA submission November 2015
Recommendation )

Denel will keep the Department abreast of developments as it progresses and will submit a full
PFMA appiication once the negotiation process including all ancillary agreements (such as the
Shareholders Agreement and Licencing Agreement) has been concluded subject to PFMA and

other regulatory approvals. &

| trust that you will find the above in order and remain at your disposal for any further clarification
that may be required.

Yours faithfully

Mr L. D. Mantsha
CHAIRMAN OF THE DENEL BOARD
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cc.  Ms Matsietsi Mokholo - Acting Director-General Department of Public Enterprises
Mr Lungisa Fuzile - Director General: National Treasury
Mr Zwelakhe Ntshepe - Acting GCEO: Denel
Mr Odwa Mhiwane - Acting Group Financlal Director; Denel
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MINISTRY
PUBLIC ERTERPRISES
REPUBLIC OF SOUTH AFRICA

Privaty Bag X715, FaiEerd, 0025 Ta: 1612) 431 1118/1156 Faue. 0:2j <31 1032
Prraria Bag XQ079. CAPE TOWN, #000 Ter (021) 454 8376/7/485 6760 Far (021) 465 2381461 1741

Mr Lungisani Danlel Mantsha
Chairperson of the Dene! Board
Denef SOC Ltd

Osar Mr Mantsha

PFMA Section 54 (2) Pre-Notification on the Proposed Formation of Denel Asia

The above matter has reference.

Given the stratagic importance of the Asia-Paoific defence market, | hereby grant in-principle
amwfmwwmmm&swmmmuwmmmswnﬁwm&
mmapmmmmﬂfasmmmmmmmwmm.

c)'

d)

comprehensive defailed business case to enable the Ministsr to exprass an opinion
on the joint venture transaction;

a comprehensive due diligence report on the financial regulatory legal requirement and
regulatory laws gaverning foreign owned entities in Hong Kong;

funding plans, all the transection documents {including the MOU and Cooperation
agreemenis);
the process foltowed to sefect VR Laser as a parlner of choice;
CONFIDENTIAL
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e) the proposed structure of the proposed new company and breakdown of estimated
operational costs (five year horizon budget indicating clear cost gllocation of both

parties);

) a comprehensive dus difigence of VR Laser which includes its financtal standing,
Gapabllities and ownership, defence and security product/servics range and client base
in Asia;

g9)  registration detsils of the company and sharsholding of VR Laser Asia;

h)  the reasons) for a Continent specific versus a Country specific amangement and
indicate the preference of Hong Kong as a preferred domicite;

i)
1) resson(s) why this transaction or similar to it is not propossd in the 2015/16 Corporate
Pian.

Thereafter, Denelismqwbdtoapplyandgetapprovalfmm the Minister of Finance in terms
of Ssclion 51g) of the PFMA, whidwisapramqweibewhe‘neatabﬁsh!ngamwanﬁty. Once
such approval has bsen obtsined, alf the negotiations, agreements and regulatory processes
can bs compiated.

The Board must aiso ensure thet there is adequate govemnance oversight regarding the

processes that underpin transaction discussions. fesues of conflict of interest, resf or
perceived, should be adequately monitored. Al efiorts should be made to minimise risk

exposure to both Dens! and the Sharehoider

Yours sincerely

MS LYNNE BROWN, MP
MINISTER OF PUBLIC ENTERPRISES
DATE: az?ﬁf;arf

¢c  Mr Nhlanhiz Nene, MP
2 Minister of Finance

Tet: (012) 315-5550

Email: minteg@treasury.gov.za

e Mr Zwelakhe Nishepe
. Acting Group Chief Executive Officer
Denel SOC Lid

Tel: 012 671-2038

Emaif: Zwelakhgﬁl@dgnel.co.gg / QhaﬂgﬂeT@ggnel.go.gg
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O ENE [ DEREL GROUP
Tel: 27 12 671 2938
Fax: +27 12671 2844
Email; zwelak nel.
Ref: LtrDPE/Dene! Asia/2015
10 December 2015

The Honourable Ms Lynne Brown (MP)
Minister of Public Enterprises
Department of Public Enterprises
Private Bag X15

HATFIELD

0028

ER D

Dear Honourable Minister

FORMAL APPLICATION FOR APPROVAL IN TERMS OF SECTION $4(1) AND 54 (2) OF THE
PUBLIC FINANCE MANAGEMENT ACT 1 OF 1999
RE PROPOSED ESTABLISHMENT OF DENEL ASIA SOC LIMITED

We refer to the pre-notification. lefter dated 29 October 2015, addressed to the Honourable

Minister, which pre-notification served to inform the Department of Public Enterprises in terms of
Section 54 (2) of the Public Finance Management Act 1 of 18909 (PFMA") of the proposed

establishment of a joint venture company in Hong Kong.

Should any further information be required, please do nof hesitate {o contact either the Denel
Executive Management or myseff,

Yours faithfully

antsha

CHAIR OF THESDENEL BOARD
\\T\ p I b PR

cc.  hr Richard Seleke Director-Genera| Depariment of Public Enterprises
Mr Zweiakhe Nishepe Acting GCEQ: Denel

Dene! SOC Lid. Reg No 1892/001337/30, Nefimapius Drive, irene
P O Box 8322, Cenfusion, 0048, South Afiica. Tel +27 (0)12 671 2700, Fax: +27 ()12 671 2751
cer), Ms M Kgomongoe, Mr T D Mahumapelo,

Directors: Mr L D Manisha (Cheirmen), Mr R Saloojes’ (Group Chief Execulive Off
Ms £ M Mahlangu, Ms N Mandingi, i Z Mhilontio', Ms R Mokoena, Mr N J Motseki, Mr T ! Msoml, Lt Gan T M Nkabinde (rid).
%3 g

Ms K P § Nishavheni,

‘Executive Direclor
Group Company Secratary: Ms £ M Africa



APPLICATION IN TERMS OF SECTION 54{1), 54(2)(a), 54(2)(b) and 54({2){e} OF THE PFMA

EXECUTIVE SUMMARY

This document has been prepared in terms of Sections 54(1), 54(2)a), 54(2)(b) and 54(2)e)
of the Public Finance Management Act No. 1 of 1999 ("PFMA"), as the intention of Denel SOC
Ltd ("Denel") is to increase its international footprint and capabillities in line with its growth

strategy.

The said application seeks to, inter alia, present a comprehensive business case for the
establishment of “Denel Asia SOC Limited” ("Denel Asia") which would be a new subsidiary
limited liability company in Hong Kong, with a view o exploiting opportunities in the Asia Pacific

defence market,

It is Intended that Denel Asia itself will, subject to applicable local fegal requirements, in the

future also establish further subsidiaries and/or joint venture companies in the Asia region.

BACKGROUND

Denel's growth strategy is based on, inter alia, making inroads into global target markets. The
current Denel strategy, based on the internal strengths and weaknesses as well as a regional
analysis, is to actively pursue opportunities in the Asia-Pacific market in which Denel has been

active since the early 1990’s.
2.1. Reasons why this transaction Is not proposed in the 2015/2016 Corporate Plan

The proposed establishment of Denel Asia was not included in the 2015-2016 Corporate Plan,

for inter alia, the following reasons;

(i) The Asia Pacific market did not play a significant role in Denel’s order cover for
the 2015/2016 financial year because Denel was excluded from business in India,
one of Asia Pacific's largest markets, The reasons for Denel's exclusion from
India are fully detailed in paragraph 5.4 below. The opportunity to re-anter Asla-
Pacific presented itself when the Indian Ministry of Defence (MOD) lifted its
blacklisting against Denel as prior to the upliftment of the blacklisting, Denel could

not contemplate the opportunity for doing business in India.

(ii) Further, the new Board of Directors of Denel, which was appointed only in July
20186, sought to extend Denel's participation in the Asia Pacific merket as a way
of increasing the order book. This emanated from the fact thaf there are

immediate opportunities that Denel can take advantage of.

Company Confidantial

(28]

203



2.2. Governance Process: Denel Internal Approvals

ACTION TIMELINE

Approval by Denel Board to explore a suitable equity 10 September 2015
pariner for the Asia Pacific region

Final approval by the Denel Board of the identified 7 December 2015
equily partner together with the draft PFMA
application subject to, inter alia, Denel obtaining the
requisite regulatory approvals and subject to certain
conditions, which conditions have been dealt with in
paragraph 10.1 below.

2.3. The reasons for Continent Specific vs Country Specific Arrangement and preference for

Hong Kong

0]

(ii)

(it

(iv)

)

vh

{vii)

Hong Kong Is strategically located for business in Asita and can really be seen as
the best gateway for doing business in that jurisdiction.

Conducting general business in Hong Kong is simple and setting up offices and
structures are quick and inexpensive.

Foreigners can own 100% of a Hong Kong company and are free to be the sole
directors and shareholders of a Hong Kong company. There are no local resident
requirements and there are no restrictions on nationality.

A Hong Kong campany offers global recognition and Is very stable. Hong Kong is
one of the world's major trading, finance and service centres.

To open a Hong Kong company, you don't need a physical address in Hong Kong
and your physical presence in Hong Kong is not required

Hong Kong adopts a territorial source principle of taxation meaning that all profits
generated outside of Hong Kong are tax free and profits generated inside Hong
Kong are taxed at 16.5%,

The legal system in Hong Kong is still ruled by British law.

Company Canfidentlal
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REGIONAL STRATEGY

Studies Undertaken

Rapid and uneven economic development across 25 countries and reglons of the Asia-Pacific
region both enables and demands new approaches to national defence. By 2018, as global
defence spending increases by 5.5 percent, defence budgets across the Asia-Pacific
(excluding the US) are expected to grow by over 18 percent (Asia Pacific Defence Outlook

2015 ~ Deloitte report).

Rapid economic development has also created new sources of vulnerability. While the
advancements are essential for developed economies, they require governments to plan for
their defence, driving defence budgets and technical requirements upwards and increasing
security threats have led to substantial increases in defence spending.

Increasing Global terrorism is also playing a major role in this region. Five Asia-Pacific
countries ~ Pakistan, Phifippines, india, Thailand and Bangladesh — accounted for 36 percent
of the rise in global terrorist incidents between 2004 and 2013, and 97 percent of the increase
within Asia-Pacific. While actual incidents of terorism remain concentrated In a few nations,
regional concerns about terrorlsm are increasing as Islamic State-related attacks and
propaganda proliferate. This also leads to Increased defence spending.

Asia-Pacific defence budgets increasingly emphasize procurement and research and
development, as nations develop indigenous defence industrial bases and pursue advanced
defence technology. Procurement and R&D are projected to grow by 29 and 28 percent
respectively from 2014 fo 2018, reflecting plans for major new acquisitions in most countries

in the region.

Procurement Budget increases by country

Country % Increase Growth Focus
{2014-2018)

India 25 Develop industrial base. Land Based
systems Artillery and Infantry weapon
systems. Air Defence programs

Singapore 18+ Technology Partners

Cambodia 18+ R&D and industry development focus.

Indonasia 18+ R&D and Industry development focus. Land
Based systems

Pakistan 11 Not Publicty published. Based on current
requests. Air Defence and Artillery focus

Vietnam 18+ R&D and Industry development focus. Land
Based systems and Air Defence

Philippines 85 R&D and Industry development focus. Land
Based systems and Air Defence.

By 2018, rapidly-developing Asia-Pacific nations will command more than half of non-US
global defence procurement and two-thirds of non-US defence research and development,
making the region a key defence market, and a potent force in defence technology innovation
and advancement. Therefore, Denel needs to be in this space.
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3.2. Strategic Relevance of Asia

Countries such as India, Indonesia, Singapore, Thailand, Vietnam and China are considered
to be primary target markets for Denel whifst markets such as the Philippines, Myanmar, Sri
Lanka and Bangladesh form secondary target markets.

In analysing the Denel business in the Asia Pacific region, the following emerged to Denel
management as barriers to entry into this fast grawing market:

lack of multilateral defence relationships;

Inability to provide funding solutions;

inability to source local production and development partners (particularly in India);
frequent engagement with end user and industry from a distance not feasible;
company visibifity in the market place/region from a distance not possible;

need for a lawful conduit for developing/Aligning with local business networks; and
active participation in reglonal initiatives from a distance are not feasible.

C0000DO0OOQ

3.3. Hong Kong as the Country of Incorparation for a Private Limited Company

The salient business requirements for Hong Kong particularly with respect to undertaking
business in this jurisdiction is set out in paragraph 4 below. In essence, the financial,
regulatory and legal requirements are substantially simitar to that applicable to companies in

South Africa.

4. COMPREHENSIVE DUE DILIGENCE REPORT ON THE FINANCIAL REGULATORY
LEGAL REQUIREMENTS AND REGULATORY LAWS GOVERNING FOREIGN QWNED

ENTITIES IN HONG KONG

Denel has been advised that:

o HongKong is situated in the south-sastern coast of China. With a total area of 1104km2.
The teritory comprises Hong Kong island, Kowloon Peninsula, and the New Territories,

which also includes 262 outlying islands.

o  Hong Kong became a Special Administration Region of the People’s Republic of China
on 1 July 1997, after a century and a half of British colonial administration. Under the
“one country, two system® policy and constitutional documents, the Basic Law, Hong
Kong's existing economic, legal and social systems will be maintained for at feast 50
years. Hong Kong does however enjoy a high degree of autonomy except in defence

and foreign affairs.

o While the Peaple's Republic of China follows a civil law system, Hong Kong's legal
system is based on the traditions of its former colonial master, England. As such, English
comimon law continues to have sway. As in the British system, lawyers are either
solicitors (handling paperwork, negotiations, and settlements) or barristers (who can
appear in court). The Hong Kong “Basic Law” functions as Hong Kong's constitution,
subject to Interpretation by the Standing Committee of the National People's Congress.

o The Basic Law of Hong Kong ensures Hong Kong's autonomy in its executive, legisiative,
and judicial systems, as well as certain foreign relations. It protects freedom of
expression, assembly, and religion, forbids torture and unwarranted searches, seizures,
and arrest. Furthermore, Hong Kong Is ardently capitalist, in spite of Mainland China's
{nominal) adherence to socialism.
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Every year since 1995 to about 2013, Hong Kong was voted the world's most free
economy by the Heritage Foundation and the Wall Street Journal's Index of Economic
Freedom. It also has one of the lowest tax rates in the world. According to studies
conducted by PricewaterhouseCoopers and the World Bank Group, Hong Kong Is the
fourth-easiest place in the world to pay taxes, just behind three countries in the Middle

East.

Hong Keong is ideally located in the heart of Asia and serves as a gateway to and from
Mainland China amongst others. These advantages make Hong Kong an attractive place
for foreign investors.

The Companies Ordinance (the “CO”) is the main piece of legislation governing
companies in Hong Kong.

Types of Permitted Operations in Hong Kang

Depending on the scope of operations, foreign companies seeking to operate in Hong
Kong have three alternative permitted forms of business presence:

. Representative Office

A representative office is sultable for a foreign company that intends to conduct
only minimal activities in Hong Kong. A representative office cannot conduct any
trade, professional, or business activities or transactions in Hong Kong and cannot
enter into any contracts in Hong Kong. A representative office is appropriate, for
example, for acting as a lialson office without creating any binding business

obligations.

Ll nch
If a foreign company establishes a place of business in Hong Kong, it will require
registration as a foreign company under the CO. A "place of business” includes a
place used by a company to transact any business that creates legal obligations.
The foreign company is liable for the debts and liabilities of its Hong Kong branch,
and a branch office cannot take full advantage of Hong Kong's tax benefits.

2 Hong Kong Subsidiary

Due to the limitations of a representative office and branch office as described
above, foreign companies usually favour establishing a Hong Kong~incorporated
company as a subsidiary to operate in Hong Kong. is

Classiflcation of a Company

s Under the CO, a “private company” is a company that restricts the right to transfer
its shares, prohibits public subscription for its shares or debentures, and limits the
number of shareholders to 50. Any company which cannot satisfy all three
requirements Is a public company. A public company can be listed on a stock
exchange or unlisted.

] A company can also be classified by whether it is limited by shares or by guarantee,
or is an unlimited company. We have limited our discussion to a company limited
by shares, which is the most common type and is usually referred to as a "limited
company.” A company limited by guarantee in Hong Kong is usually a non-profit

organizatign.
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The CO makes it clear that there are five types of companies that can be set up
under the CO:

s a public company limited by shares;

a private company limited by shares;

a public unlimited company with a share capital;

a private unlimited company with a share capital; and

a company limited by guarantee without a share capital,

® ® o @

Requirements for a Hong Kong Private Company

At a minimum, a Hong Kong private limited company must have the following:
one shareholder;

®

o one director;

® a company secretary;

. a registered office address in Hong Kong;
. an auditor; and

. a business registration certificate.
Director

] A director must be at least 18 years of age, must not be an undischarged
bankrupt, must not be subject to a disquafification order, must comply with
any share qualification requirement, and must consent to act. There Is no
restriction on the nationality of a director.

. A private company can have a director that is a corporation but at least one
director must be a natural person,

Company Secretary

A company secretary must either be an Individual resident in Hong Kong or a
company with a registered office or place of business in Hong Kong.

. Business Registration Certificate

° A one-stop Company and Business Registration Service has been
launched by the Companies Registy and the Inland Revenue
Department. Applications for both incorporation and business
registration are undertaken simultaneously.

a In addition to the business registration certificate, certain types of
businesses may need additional forms of licensing. For example, a
company conducting regulated financial services activity (such as
asset management, dealing in securities, or advising on securities) in
Hong Kong requires licenses from the Securities and Futures

Commission,

] Generally
4 There is no prescribed minimum paid-up capital. Under the CO, the

concept of nominal or authorized share capital and nominal or par
value was abolished. Instead, the articles of the company with a share
capital must include a statement of capital containing some prescribed
information and the initial shareholdings.

] The same person can be the secretary, director, and shareholder of a
company, except that the sole director of a company cannot also be
the secretary of the company. _

= Acompany's statutory records must be kept at its registered office. If
they are kept at a different place, a notice must be filed with the
Companies Registry.
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Under the CO, the articles of association are the sole constitutional
document of the company.

s Information Available to the Public
Compared to other jurisdictions (e.g.. the British Virgin Islands and the
Cayman Islands), Hong Kang companies are much more transparent in
terms of information that is available to the public. In addition to basic
information, one can search for all the documents filed with the Companies
Registry in relation to a particular company. Cne can also search for the
registered charges (securities in favour of third parties) of a company and
disqualification orders made. Moreover, one can search for all the companies
in which an individual has directorships and the particulars of that director,
such as his or her identity number and residential address.

o Establishing a Private Company

o Conti
L. ]

There are two ways of establishing a private company in Hong Kong which is either
by incorporating a new company or buying a sheif (or existing) company.
Incorporation Invalves applying to the Companles Registry, which then issues a
certificate of incorporation within four working days after submission of the
application by post (oniine applications may be processed within an hour). The
newly incorporated company then needs to be activated by holding its first board
meeting and a shareholders’ meeting, if necessary,

Buying a shelf company is useful when a company is urgently needed. One just
needs to acquire a shelf company and then activate it by effecting a change of
ghareéhiiders and directors and holding a board meeting (and a shareholders’

meeting, if necessary).

nuing Compliance Requirements
A company should hold an annual general meeting (AGM) each year, and not more

than 15 months from the previous AGM, unless everything that is required to be
done at the meeting is done by written resolution and the relevant documents are
provided to each member.
The following matters are usually dealt with at the AGM:
. adoption of audited accounts comprised of the balance sheets, directors’
report, and auditors’ report;
declaration of dividends;
slection of directors; and
appointment of auditors.

The CO provides that a company is not required to hold an AGM if it has only one
member or the AGM is dispensed with by unanimous members’ consent.

Other compliance requirements include, among others, the following:

. a company should keep a register of members and a registar of directors and
secretaries;

. various returns have 1o be filed with the Companies Registry within stipulated
deadlines for changes in relation to the company, such as changes in
directorship and secretary, registered office, share capital, etc,;

o a company must file an annual return;

e a company must have annual audited accounts. The CO prescribes detailed
requireg)ens regarding the types of accounts fo be prepared, A directors'
report must also be prepared in conjunction with the annual accounts;

. shareholders’ or board meetings should be held as may be necessary or
required under the CO. The minutes or written resolutions should be filed in
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5.1.

a minute book and resolutions or notices should be filed with the Caompanies
Registry as required under the CO; and

. a company also needs to renew its business registration cerlificate before it
expires and file profit tax returns for the company and the employer's return
for its employees with the Inland Revenue Department.

o If a company fails to comply with these requirements, the company and every
officer of the company who is in default may be liable for a fine andfor
imprisonment.

o Tax Issues

n Profits Tax

. Hong Kong adopts a territorial corporate tax system, Corporations are taxed
on profits at a rate of 16.5% percent. Profits tax Is charged on Hong Kong—
sourced profits and is collected by the Infand Revenue Department. The tax
rate on profit derived in Hong Kong is the same for Hong Kong and foreign
companies.

. Specifically, domestic and foreign entities meeting the following three criteria
are subject to profits tax:

a the entity carries on a trade, profession, or business in Hong Kong;

s the profits are from such trade, profession, or business carried on by
the entity in Hong Kong; and

o the profits arose in, or were derived from, Hong Kong.

. A Hong Kong resident may derive profits from abroad that are not subject to
Hong Kong profits tax; conversely, & non-resident may be liable for tax on
profits arising in Hong Kong. The question of whether a business is carried
on in Hong Kong and whether profits are derived from Hong Kong is targely
one of fact. Profits arising from activities conducted abroad, even if they are
remitted into Hong Kong, are not subject to profits tax.

« General Tax Benefits

. Dividends or overseas branch profits repatriated to Hong Kong are not
subject to Hong Kong tax. In addition, dividends paid by a Hong Kong
company to its shareholders are not subject ta Hong Kong tax in the hands
of shareholders (tax already having been paid by the company on the profits
underlying those dividends), nor is there any withholding tax on dividends
paid to shareholders outside Hong Kong.

° Capital gains are also tax-exempt. A stamp duty is imposed on certain
documents such as share transfers, leases of real property, and sale of real
property. There is no sales tax, value-added tax, or estate tax in Hong Kong.

SELECTION OF PARTNERS

With a focus on Asia, Denel's approach is to immediately re-enter the India market through
Denel Asia as a way of building a business profile in the region. The details of the India strategy
and its rationale are discussed below. The choice of partner has mainly been influenced by the
plan to use India as an entry point into the Asia market,

Denel's History in India

Denel entered the India market during 1994 with a wide range of products. During the period
1998 and 2005, Denel participated in tenders issued by the Indian MOD and was successfully
awarded confracts for various products including ammunition and land systems products.
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5.3.

2

These contracts were for the supply of ammunition, explosives, anti-materie! rifles, fuses and
other munitions components such as base bleeds and modular charge systems totaling circa

US$ 282 623 768.00.

Some of these transactions included the transfer of technolagy for the relevant products seld
to the Government of India.

A contract for a significant artillery program for a tracked self-propelled gun resulted in a
successful trial being concluded during July 1699 to February 2000 which included the
introduction of the G6. The costs of these trials exceeded R500 million. Contract negotiations
commenced In February 2003 and were concluded in December 2003 with a contract value

of US$ 1,180,744,682.

On 17 April 20085, an article appeared in the Cape Argus newspaper alleging that Denel had
contravened specific Indian legistation. Notwithstanding the lack of proof thereof and Denel's
denial that it was in breach of the MOD contracts, the MOD issued a notice of termination of
the defence programs and instituted tegal proceedings against Denel which resulted in, inter
alia, protracted arbitrations. Contracts to the value of US$ 77,3 million were adversely affected
by these actions, Denel was effectively treated in India as if it were blacklisted notwithstanding

no formal blacklisting being In force.

In 2007 Denel sought to re-enter the India market as a subcontractor on a tracked gun
program where Rheinmetall was the prime contractor. Successful trials for the gun took place
during July 2010 and March 2011. However, in 201 2, Rheinmetall was recommended for
blacklisting which resulted in a termination of the said program. Denel incurred & further loss
of a R11 million_as a result of this termination. .

This confirmed that Denel competing on its own in india on major programs is very high risk.

Since Denel’s absence from the market, the procurement rules changed significantly on major
programs. In particular, it introduced the requirement for a local indian Industry partnet/s based
on the “Buy Make India" procurement program. This mandatory requirement combined with
Denel's previous unsuccessful attempts to access and remain successful in the Indian market
reconfirmed the need for Denel to identify and rather praceed with a local partner in India as

opposed to its awn.

Buy Make India

The India “Buy Make Program” requires that local content should be more than 50% as well
as inclusion of technology transfer from the foreign Original Equipment Manufacturer (OEM).

Denel is positioning itseff for major programs in India which programs are premised on the ‘Buy
Make India’ concept. This means that only Indian Companies that can prove that they have
partnered with “foreign technology companies” are allowed to bid as prime contractors.

The Indian procurement process demands a strenuous and profracted product evaluation
process which can become extremely costly (as detailed in paragraph 5.1 above and

experienced first-hand by Denel).

Indla Remains a Lucrative Market
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Despite Denel's previous lack ot success in the India market, due largely to circumstances
outside its controf, the Asia Pacific region and specifically the Indian market remains a
lucrative market as more fuily set out in paragraph 3.1 above.

Possible Partners Explored

As detailed in paragraph 5.1 above, Denel was inactive in the India market for a significant
length of time until verbal notification was received late in 2014 from the Indian Embassy in
South Africa informing Denel that the investigation was completed and that we may proceed
to conduct business in India.

It must be peinted out that the defence industry is a niche market and the norm in this industry
is that a competitor can easily become a strategic partner and vice versa depending on the

type of opportunity being explored by the parties.

As Denel needed to finalise a partner in light of a Request for Information (RFI) to be issued
on the mounted artillery gun program, an Industry visit took place during February 2015
wherein Denel visited the following potential business partners. Securing a suitable partner
proved to be unsuccessful as most of the potential business partners that Denel considered
were already aligned to other companies. For example, Denel considered the following

companies:

a)  Bharat Forge
They have 2 large forging capability and are a well-established defence contractor. They

were however already committed to ELBIT (Israel Company) on artillery programs,

b}  Larsen and Toubro ;
They are a well-established defence contractor but were already committed to NEXTER

(French company) on artillery programs.

Given the significant changes in the procurement process as well as Denel's previous
unsuccessful experiences coupled with our own internal strengths and weaknesses, a dacision
was taken not to participate In major programs in India unless there was a distinct advantage
that presented itseif and which would increase the possibility of us successfully participating In

the Indlan market.

VR Laser presented to Denel, on an unsolicited basis, a value proposition that was worth
considering. The value proposition, mora fully set out In paragraph 5.2 below, was attraclive
to Denel as it was based on VR Laser Asias’ experience as well as market studies conducted
during the planning phase of re-entry into India. VR Laser Asia’s value proposition allows for
Denel to enter into the India market as welt as the wider Asia Pacific market.

In the past, Denel has Incorporated similar joint venture companies in other countries with
some of its suppliers as in the case of Tawuzan Dynamics, a joint venture company
incorporated in the UAE. Denel has seen and continues to see significant benefits in the

incorporation of this joint venture.

Key aspects of the Tawazun Dynamics Joint Venture are, inter alia:

o ltis arisk sharing madel; and _
o Inteliectual Property (IP) is licenced in Tawazun Dynarics in order to discharge offset

obligations.

Value proposition of VR Asia

As previously indicated, a decision was initially taken (prior to VR Laser Asias approach) not
to re-enter the India market given the informa! blacklisting and having not been in the market

for a significant length of time.

Company Confidential
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it Is evident that, in order to be successful on any major defence program in the world, there
needs to be a balanced strategy which encompasses, inter afia, the following:

®

(if)

(iii)

5.6.

A defence solution that supports national objectives

The VR Asia proposition brought an understanding on national objectives at an industry
level and industry knowledge in the form of a well-established, highly respected and
highly successful India partners being PIPAVAV and the Adani Group. The Adani Group
is an Indian multinational conglomerate company. it has a diversified business portfolio
covering resources, logistics, agribusiness and energy supply. The company was
founded in 1988 as a commaodity trading business. The founder and Chairman, Mr
Gautam Adani is a well established business man and has vast knowledge of setting up
significant programs. Similarly, PIPAVAV is a reputable Indian company which operates
in the armament industry with knowledge of the Indian market.

Compliance lo the user specification with a competitive value proposition

The VR Asla proposition at this level is again Industry knowledge, setting up the not so
obvious contenders in a business venture. As indicated above, Denel's Initial evaluation
of possible pariners was unsuccessful as the main contenders were already committed
or not willing to share the risk. Through, for example, the Adani business partners in India
as well as risk sharing by Indian partners such as PIPAVAV during the pre-contracting
phase of the program, participation wilt be possible. The value proposition in the bidding
pracess will be an Indian solution with local content growing new contenders and
establishing new technologies as directed by policy.

A competitive technical sofution
The VR Asla proposition at this level is technical skills in VR South Africa as well as

operationat funding.

VR Laser Asia as a partner of choice

Denel has thus concluded that VR Laser Asia Limited, a company incorporated in Hong
Kong ( “VR Asia"), and aligned with one of Denel's local fabrication specialists (VR Laser
South Africa Proprietary Limited ("VR RSA”)), as a suitable partner to form a joint venture
company. VR RSA, on behaif of VR Asia has presented a suitable business model to
Denel for consideration. VR RSA has also undertaken to fund VR Asia in order to enable
VR Asia to meet its funding commitments to Denef Asla.

Denel's traditional strength lies in the areas of concept, design, prototyping and weapons
integration. In partnering with VR Asia, Denel obtains access to VR RSA's strong
capabllity in industrialisation, production and support of armoured and specialised

vehicles.

The advantages of Dene! entering the Asla market with VR Asia includes:
» the provision of design, manufacturing and fabrication skills
a deeper understanding of the local market and industrial landscape
the ability to afign with focal business networks
the provision of quick access to local potential production and development
partners- W
the abllity to increase visibility in the market/region
access to operational funding
the ability to grow the business in a sustainable manner
the ability to share all demonstration costs proportionately to its shareholding

Company Confidential
12

213




6.2.

For the above reasons the parinership with VR Asia, who has satisfied Denel that it Is
familiar with the landscape of Denef's primary and secondary target markets, makes
commercial sense,

Further, it makes commercial sense for Denel to establish a footprint in the market. In
order to mitigate the costs and risk of a new market entry, Denel management are of the
view that a risk sharing model be adopted. This entails that Dene! enter into a joint
venture with VR Asla to form Denel Asia.

It Is reiterated that VR Asia is a partner of choice for Denel for reasons, which include,
details as set out in this paragraph 5, the unsolicited approach made by VR Asia
together with, inter alia, its value proposition and the commercial relationship enjoyed
between VR Laser RSA and Denel Land Systems (a Denel entity) which has resulted in
mutual trust and recognition between the respective parties.

ADVANTAGES OF PARTNERING WITH VR LASER ASIA

. Registration Details and shareholding of VR Laser Asia

The registration details of VR Laser Asia are: VR LASER ASIA LIMITED, (Company No.
2111273) whose registered office is at Block A, 15/F, Hillier Comm Building, 65-67 Bonham

Strand East, Sheung Wan, Hong Kong.

The sole shareholder of VR Laser Asia Limited is Mr Salim Aziz Essa, a South African national
with passport no. MODO73786. Mr Essa is via'the entity Elgasolve Proprietary Limited, the
controlling shareholder of VR Laser South Africa Proprietary Limited.

Networiking Capability Expanded

As mentioned in paragraph 5.2 ahove, VR Laser Asia’s network includes, but is not limited to,
the following reputable Indian businesses:

6.2.1 Adani's Profile

Mr Gautam Adani, the Chairman and Founder of the Adani Group, has more than 33
years of business experience. Under his leadership, Adani Group has emerged as a
global integrated infrastructure player with interests across Resources, Logistics and

Energy verticals.

Mr Adani's success story is extraordinary in many ways. His journey has been marked
by his ambitious and entrepreneurlal vision, coupled with great vigour and hard work.
This has not only enabled the Group to achieve numerous milestones but also resulted
In creation of a rebust business model which Is contributing towards building sound

infrastructure in India,
Quoted from the Chairman message:

“The government's call for ‘Make in india’ shall get a fillip with a robust infrastructure
that is world class and facilitates the manufacturing industry. It is our endeavour to
namow the energy demand and supply gap, build world class ports so that india
becomes a shipping hub and operates mines across the globe with environmental
concerns addressed mos! optimally.

We look forward to make inroads inte new sectors of infrastructure and aim to excel in

all our inftiatives.”
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Adani's Vision

As part of preparing the Group for the next phase of our growth, we have re-formulated

our 2020 vision:
“To be a globally admired leader in integrated infrastructure businesses with a

deep commitment to nation building. We shall be known for the scale of our
ambition, speed of execution and quality of operation.”

(Source: Adani website)

6.2.2 PIPAVAV's Profile

Reliance Infrastructure, together with its wholly owned subsidiary Reliance Defence
Systems Private Limited, acquired in March 201 5, a controlling share from the promoters

of Pipavav Defence.

Reliance Infrastructure Limited (Rinfra) is amongst the largest Infrastructure Companies
in India, developing Special Purpose Vehicles (SPVs) in several high growth sectors

within the Infrastructure space.

PIPAVAV Defence is India's first world class company integrated Defence production
company. PIPAVAV was the first private sector company to get a license and contracts
to build frontline warships for the indian Navy.

PIPAVAV has strong partnerships with Global players such as:

- SAAB Technology AG, Swedsn on technology transfer for the manufacturing of
missiles, underwater systems and Aero-structures for fighter jets

+  DCNS (France) Government owned company on Naval programs
Rosoboron Export Russia on Naval programs
Atias Electronica on torpedoes and Sonars for the Indian Navy
Sagem Defence Securite, part of the Sagem Group on long range air borne muiti
sensor multi spectral electro optical systems

PIPAVAV has been participating in several land system projects such as:
- Upgrade of several vehicle programs such as BMP2 and tank projscts
- Manufacturing and supply of Armour Personne! Carriers

- Several UAV programs

Having regard to the fact that Denel has come in as a late entry competitor on the main
programs in India, our partnering options were very limited as the traditional partners that
Denet could have considered were in most instances already paired with other major

industry players (See paragraph 5.1 above).

In support of Indias' national objective of developing local privately ownad defence
companies, parinering with {either one or both) Adani and PIPAVAV will bring major
advantages in terms of Industry knowledge, manufacturing capabliity, setting up
manufacluring partners, business knowledge and investment capital on major programs,
Expanding Into the Defence Business forms part of both companies growth vision and

both have a history of success.

Company Conlidentlal
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6.3.

8.1.

8.2.

Financial Commitment

VR Laser Asia via VR Laser RSA has cammitted R100 million in terms of a shareholder loan
on an arms-length basis with Interest (being at normal market rates).

Denel intends to negotiate a higher amount to be paid at the ouiset and should this be
unsuccessful, it will be referred back io the Denel Board.

Should the joint venture be unsuccessful within the first 5 years of incorporation of the
company, VR Asia will not have recourse to Denel to repay the loan but shall bear this risk in

totality. This Is articulated in the Shareholders Agreement.

BUSINESS MODELS

As indicated in paragraph 5,2 above, Denel can best position itself for programs based on the
‘Buy Make India' concept. [n addition, if there are any similar requirements within the Asia
Pacific region, it will be easier to leverage on these opportunities from the india base.

Set out In paragraph 8 below are the 2 main business / contracting models that may arise
from identified opportunttles in the Asia Pacific region hereafter referred to as Scenarlo 1 (No
Production Scenarlo) and Scenario 2 (Production Scenario) respectively.

CONTRACTING MODEL

Joint Venture Governance

In order to implement Denel's chosen risk mitigation strategy, Denel has elected that a new
limited liability company be registered in Hong Kong (Denel Asia). This ensures that Denel
does not inherit any legacy concemns and ensures a spesdier due diligence process.

Notwithstanding the fact that Denel Asia will be incorporated in Hong Kong, Denel has to
ensure that Denel Asia will be established and managed in line with its status as a state owned
company, reflecting Denel’s own corporate governance best practices and standards. In this
regard, Denel has negotiated a favourable shareholders’ agreement entrenching its rights and
providing a contractual framework which will ensure Denel Asig’s effective governance.

Contributions by the Parties

Denel management have recognised that the intended shareholders of Denel Asia have
differing strengths and capabilities. In this regard, it is envisaged (and the Denel Asia
shareholders’ agreement provides) that:

o  Denel, will be the technology partner and will hold 51% of the issued share capital and
control of Denel Asia. The remaining 49% minority is to be held by VR Asia who will be

the networking and industrial partner.

o  Other than standard minority protections, Denel as majority shareholder will be able to
influence the strategic direction of Denel Asia at a shareholder level as shareholder

matters require approval by a simple majority.

o  Denel Asia will pursue opportunities in Asla, and, specffically in India using the network
of VR Asia. Once an opportunity transtates into a firm order:

Company Confidential
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Scenario 1:

Asia Pagcific Country
No ‘in-country’ Production required in the
Territory

1

Denel Asia
As Prime Contractor

Denel Asia Subcontracts locally in.RSA to:

Denel RSA VR Laser RSA

Company Confidential
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Scenario 2:

()

Production in the Territory
e.g. India

Joint Venture Incorporation (JV)
Denel Asia and India Local Industry Partner

Denel Asia India Local Industry Partner

49% 51%

Shareholding Shareholding

J

Denel RSA VR Laser RSA

51% share 48% share
of of

49% JV shareholding 49% JV sharehoiding

It is not envisaged that any production will take place in Hong Kor;g as this office

essentially a marketing office.

Tawazun Dynamics conducts business in accordance with Scenario 2 above.
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8.5. Financing

One of the key supporting drivers for the formation of Denel Asia, is Denel's limited finance
obligations. VR Asia has undertaken to invest an amount of R100 million {One Hundred Million
Rand) into Denel Asia for operational costs, payable in amounts of R20 million a year for a

period of five years.

Thereafter, Denel Asia will, to the extent that extemal funding is required, source such funding
from third party funders. The shareholders (Denel and VR Asia) will also be able to provide
funding by way of shareholder loans pro-rated according lo their respective shareholding but
they are not obliged to provide funding. Denef does not have any definitive finance obligations

or exposure to Denel Asia (save for ordinary supply arrangements).
9. INTELLECTUAL PROPERTY (IP) AND LICENCING

9.1. Technology transfer and protection of Denel's IP

(i) Denel will not alienate its Intellectual Property and technology transfer will be done by
way of an applicable licencing agreement between relevant parties.

(i) Requisite approvals from Armscor and/or a third party will be obtained prior to licencing
this IP,

(i}  Tothe extent that royalties are payable to Armscor and/or any third party, Denel Asia will
be required to effect such payment.

(iv)  Where Denel is the owner of the IP, there will be no royalty payable by Denel Asia as
Denel is the technology partner bringing with it the technology to the joint venture subject
to paragraph 9.1 (i) above. This is consistent with the Tawazun Dynamics joint venture

model referred to in paragraph 5.7 above.

(v)  Ininstances where Denel cannot be subcontracted by Denel Asia for technology transfer
to a local industry company in a specific jurisdiction, Denel Asia will instead be licenced
with a right to extend such licence to an identified local industry company.

10. RISKS AND MITIGATION

Key risks were considered during the assessment of the business and relevant risks taken into
account in the negotiation process and contraciual framework. Appropriate financial and fegal
due diligence reviews were performed to identify and mitigate any further risks and the
recommendations emanating therefrom have andfor will be adopted and Impiemented.

Appendix B, Appendix C and Appendix D refers.

10.1. Transaction risks and its mitigation

Risks Mitigation/Remarks

1. | Reputational * Denel has undertaken a due diligence

' investigation and the recommendations
thereof will be implemented.

+  No agents will be involved,
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Risks

Mitigation/Remarks

Denel has a confrolling share and thus can
control the direction of Denel Asia.

Guarantees/ Finance Risk

VR Asia is funding Dene! Asia in the amount
of R100 Million (R20 million a year for 5
years). Denel is to engage with VR Asia to
secure a greater cash injection in the first 2
years. Denel previously unsuccessfully
engaged with VR Asia on this issue. The
Board has requested that a re-engagement
with VR Asia on this issue is to take place.
Reduced balance sheet exposure due to
parinering.

Denet has limited credit exposure to its
subsidiary for normal supply arrangements
ot preferential terms.

Penalties

Both Denel and VR Asia, have the skill,
expertise and experience to minimise the
possibllity of penalties being incurred.

Legal Exposure

Denel exposure is seen by the Denel board
as limited.

PFMA Conditions

Denel will ensure that Denel Asia abides, to
the extent applicable to the PFMA, the Denel
Shareholder Compact and the Denel Risk
and Compliance Frameworks,

Adherence to alf shareholder conditions prior
to Shareholders Agreement and ancillary
agreements.

Coaoperation Agreement

The Shareholders Agreement, onice signed,
will supersede the Cooperation Agreement
(Appendix E).

Protection afforded in terms
of the Shareholder
Agreement

“The agreement only becomes effective

upon the fulfilment of the suspensive
conditions (Clause 4).

Control vests in Denel whi¢h has a 51%
shareholding (Clause 5).

There are certain reserved matters which
require a 75% majority vote with other
matters requiring a simple majority of 51%
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Risks

Mitigation/Remarks

in order for the resolution to be passed
(Annexure B for reserved matters).

There is specific provision for the
implementation of anti-bribery, anti-money
laundering and anti-corruption policies in
the joint veniure (Clause 6),

In the event of the joint venture being
wound up/dissolved prior fo full repayment
of the shareholders loan, no liability will
accrue to Denel to settle the loan (Clause
16.2).

Denel has the right to investigate the
directors and vitimate beneficiaries and
shareholders of VR Asia to ensure that
such persons have sufficient standing and if
not satisfied, Denel has the right to demand
that VR Asia repurchases the shares from
that person thereby removing the person
from being a shareholder of VR Asia
(Clause 18.3).

The termination clause (Clause 21) relates
to termination on material breach (as
opposed fo fermination for convenience).
Provision is made for termination in
circumstances where the Government
directs that Denel ceases tobe a
shareholder for reasons of national security
or otherwise (Clause 25.1)

Termination can take place by mutual
agreement (Clause 25.1.3).

Termination can also take place where a
party frustrates the performance of the
other party by making performance
impossible or unreasonably expensive or
difficult, materially alters the rights and
obligations of the parties or materially
interferes with the benefits (Clause 25.1.4).

Exit Clause: Termination for
convenience

initial discussions with VR Asla resuited in a
rejection of a clause for termination for
convenience.

Denel is to engage with VR Asia and
address the Board's requirement that such
a clause is to be included In the agreement.

Due Diligence

The key risk identified is the potential for
bribery and corruption. This is alleviated in
the shareholders agreement by the
obligation to abide by anti-money
laundering (AML) and anti-bribery and anti-
corruption (ABC) policies.

Financial viability of VR Laser Asia raising
the loan — in the absence of the loan being
furnished by VR Asia to the joint venture, |t
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12.
12.1.

12.2.

Risks Mitigation/Remarkse

will constitute a material breach and is a
ground for termination.

+  Denel is satisfied that the loan can be
legitimately be raised by VR Laser Asla via
its shareholders.

10. | Double Taxation Agreement | * There are currently discussions between
India and Hong Kong re a double 1ax
agreement.

« The risk of the lack of a doubte taxation
agreement is outweighed by the lucrative
opportunities that can be realised in India.

DUE DILIGENCE

Denel had procur;ad that a due diligence investigation be undertaken in respect of each of the
following areas, which due diligence reports are attached hereto as follows;

1. Regulatory Due Diligence — Appendix B
2. legal Due Diligence - ~ Appendix B and Appendix C
3. Financial Due Diligance - Appendix D

There were some findings of concern that was ralsed by the due diligence which are
acknowledged. Denel management is however confident that it is able to Incorporate the
recommendations of the report and will adopt corrective measures In particular related to an
anti-corruption policy and compliance framework coupled with rigorous monitoring thereto,

See paragraph 10.1 above.

In addition, Denel is satisfied that the shareholder loan can be legitimately raised by VR Laser
Asia via its shareholiders falling which the breach provision In the Shareholder Agreement will

be Invoked,

FINANCIALS
Capital Contribution

There will be a capltal contribution of 1000 shares issued at USD 1 with Denel taking up 590
shares and VR Laser Asia taking up 490 shares.

Financial viability -

The formation of Denel Asia in the region is opportune as it resolves many challenges that
prevent Denel taking advantage of the -current regional opportunities. It will alsa provide
solutions to challenges that Denel faces at the moment i.e. to provide funding solutions,

Initially potential business amounting to USD 9,2 billion was identified. This has been tested
and evaluated again and based on a realistic prabability matrix on the latest marketing
intelligence, the potential business is approximately USD 5.8 billion over the next 5 years which
Denel could take advantage of (See paragraph 12.3 below).
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12.3. Markets and Opportunities

224

Denel Asia’s forecasted capabilities and market interests are promising.

The business opportunity at a reduced risk via
by Denel for entry into a new market. See
opporiunities.

12.4. Income Statement

partnerin
Appendix

g constitutes a logical next step
F which sets out markets and

Rm 201617 } 2017/18 | 201&/19 | 2019/20 | 2020/21 | 2021122 | 2022/23 | 2023/24 | 2024125
Sales 0 587 900 1.5431 3087 4372 8013] 7,025 7,500
Gross Profit ) 117, 180) 309 617 874 1,203 1405 1,500
Gross Profit % 0 20 20 20 20 2o$ 20| 20| 20
Operational Cost 11 14 19 22 27 35 35] 35 35
Labour 6 8 12 18, 20] 25 25 25| 25|
Marksting 3 4 4 4 4 5 5 5 5
Owrheads 2 2 3 3 a) 5 5 5 5
Additiorial Opareting Cost to
Conbt Bussingss Oroutn 50 46 54; 85 127, 184 288 316 340
Profit before
irdorest ] Tax/ Dividends (61 57 107, 232 463 666 902] 1,054] 1,125
Notes

! The rate of exchange used was R12.50/USD.

2 The nommal yearly operational costs consist mainly of salaries for the office personnel and will increase as
more resources are needed to do project management and marketing.

The marketing costs would mainly ba for travel and accomin

countries where the opportunities lies.

The operational overheads will be o rent space and equipped

operate effectively. The IT costs will be typically be part of this.

term

3 The additional operating eosts would mainly

be used to do big

cllents. Any one big full in client country demenstrations could co:
on various system demonstrations done in foreign countriss.

12.5. Business Funding

Denel is satisfied that it has limited financlal ex

that VR Asia will be assuming the primary fi
flows are in the view of Denel managemen

Asia, which is without recourse to Denel.

odation and direct marketing In the different

the office with the necessary resources to

This calculation Is based on foreign offices cost structures that are managed by Denel over a very long

system demonstrations o the potential
si betwean R10m — R20m. This is based

posure in terms of Denel Asia due to the fact
nance obligations of Denel Asia. Forecasted cash
t sufficient to meet Denel Asia’s obligation to VR

(i) The R100m investment from the Denel partner will fund the basic office operational
costs for the first few years until sales are realised. The sales from operations will cover
the direct cost and increased operational costs associated with the business case.

(ii) The R100m investment will be a preferential and secu

the partner before any future profit sharing lakes place

(iit) No substantial capital spend will be incurred before an order is

investment will be recovered on the orders gbtained.
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12.6. Cash Flow Impact

0] The cash shortfall in the first year would have to be financed from either a 12 month
short term loan at reascnable international rates negotiate with the partner.
Subsequently, the business would be self-funding and sustainable over the
medium to long term.

Rm 2016/17 | 2017/18 | 2018/19 | 2019/20 | 2020/21 | 2021722 | 2025/33 | 2023/24 | 2024725
Nett Oparating Cash 61) 57 107 232 483 655 802 | 1,054 | 1,125
Investment Capital 20 20 20 20 20
Nett (41) 77 127 252 483 655 902 { 1,054 1,125

12.7. Pricing Policy

(0] There is currently a Memorandum of Agreement that specifies rates which were
negotiated and agreed between VR Laser RSA and Denel Land Systems (a
trading division of Denel) which provides a basis to the pricing.

{l) Paragraph 8.3 above refers.

13. BENEFITS

13.1. Local Manufacturing Development

By concluding a contract manufacturing agreement with VR RSA (an established provider to
Denel), Denel Asia ensures the sustainability of local manufacturing expertise.

13.2. Skills Development

Due to the technalogical partnering between Denel, Denel Asia and VR RSA, Denel serves its
obligation and desire of fostering the development of core skills and technology competencies
with black owned and/or black controlied South African entities. A proposition that satisfies a

number of key Denel policies.

13.3. Job Creation

By facilitating a black owned and/or controlled South African company (VR RSA), Denel Asia
seeks to maintain South African jabs in the skilled and semi-skilled industry sectors. In addition,
based on the projected income, significant work will result from Denel Asia contracting with

both Denel and VR RSA.

13.4. Human Capital Development / Transformation

We refer the Honourable Minister to our comments contained in paragraphs 13.113.1 and
13.2 above.

14. CONCLUSION
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Asia is one of the fastest growing defence markets. Of the top ten worldwide defence
imparters in 2014, four were from Asia (Indla, China, Indonesia and Vietnam) with
Singapore and Pakistan making 11 and 12 slots respectively. (Stockholm International

Peace Research).

The formation of Denel Asia in the region is opportune as it resolves many challenges that
prevent Denef taking advantage of the current regional opportunities. It will aiso provide
solutions to challenges that Denel faces at the moment I.e. provide funding solutions.

15. IMPLEMENTATION PLAN

The following activities will take place towards contract implementation and the establishment
of Denel Asia:

Action Timeline
Negotiation and conclusion of the | Draft shareholder agreement has been
shareholders agreement agreed to in principle and awaits

Ministerial approval.

Establishment of the Joint Venture

Company
¢ PFMA pre-notification Delivered on 30 October 2015
« Draft Shareholders Agreement Circulated herewith

o Regulatory due diligence, Legal and| Completed as at 27 November 2015
Financial due diligence

+ Denel Board Approval 7 December 2015
s PFMA submission 10 December 2015
o PFMA Approval expected January 2016
Approval from the financial surveillance January 2016

department of the RSA Reserve Bank for
establishing a subsidiary outside the
common monetary jurisdiction

Conclusion of final shareholders agreement January 2016
and adoption of memorandum of
incorporation.

Joint Venture Company business activation January / February 2016
and procuring all relevant approvals and/or
registrations

Cornpany Confidentiat
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RECOMMENDATION

It is requested that the Honourable Minister notes and approves of Denel’s intention to:

1. establish Denel Asia as joint venture company in Hong Kong which company will facilitate
the legitimate securing of conlracts in the Asia-Pacific region; and

2. establish any further joint ventures, particularly within the India market, to ensure the
successful execution of the contracts placed on Denel Asia.

The Denel Board has approved of such establishment subject to the receipt of Ministerial approval
in terms of section 51(1)(g), section 54(1) and 54 (2) of the PFMA,

0000000
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LIST OF QUERIES RE PRE-NOTIFICATION LETTER

Denel's responses to the specific queries raised by the Honourable Minister has been addressed in
the preceding business case. For the sake of completeness, the queries and the paragraph
references in the business case to our responses are sel out below.

RESPONSES TO SPECIFIC QUERIES

In response to the Honourable Minister Brown's specific queries as contained in her letter to
Denel SOC Limited ("Denel”), dated 23 November 2015, we advise as follows:

1. Comprehensive detailed business case:
Paragraphs 1 to 14 refers.

2. Comprehensive due diligence report on the financial regulatory legal requirements
and regulatory laws governing foreign owned entities in Hong Kong:
Paragraph 4 refers.

3. Funding Plans and Transaction Documents:
Paragraph 12 refers.

4. Process followed to select VR Laser as partner of choice:
Paragraph 5 refers.

5. Proposed structure of new subsidlary limited liability company in Hong Kong, to be
known as “Denel Asia SOC Limited” (“Denei Asia"):
Paragraph 8.2 above refers.

6. Comprehensive Due Diligences of VR Laser:
Paragraph 11 refers.

7. Registration Detalls of the company and shareholding of VR Laser Asia:
-Paragraph 6.1 refers.

8. The reasons for Continent Specific vs Country Specific Arrangement and preference

for Hong Kong:
Paragraph 2.3 refers.

9. Studies undertaken by Denel to establish VR Laser as a suitable Partner:
Paragraphs 5 and 6 refers.

10. Reasons why this transaction is not proposed in the 2015/2016 Corporate Plan;
Paragraph 2.1 refers.

0000000
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ACKNOWLEDGEMENT OF RECEIPT

FORMAL APPLICATION FOR APPROVAL IN TERMS OF SECTION 84(1) AND 54 {2) OF THE PUBLIC FINANCE MANAGEMENT
ACT 1 OF 1999 RE PROPOSED ESTABLISHMENT OF DENEL ASIA SOC LIMITED
Nanie (Prinf) Signature Date and time

Minister L Brown . ) Q\ . \
Minister of DPE g QT%QWC N\« {7 N | 44 Tw 1= r 7

- . — = ¢ L !
Minister D van Rooyen 7R <o s § \». \nw\ﬁ 1S «w,\m
Minister of Finance

Pt

Mr Lungisa Fuzile Faaws

Director General

National Treasury
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Mr Richard Seleke
Director General
DPE
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B E N E L DENEL GROUP

|
|

Tel: +27 12671 2038
Fax. +27 12671 2844
Emall: zwelatnenidenss co.ze

Ref: LiINT(Denel Asiaf2015

10 December 2015

The Honourable Minister D Van Rooyen (MP)
Minister of Financs

Depariment of National Treasury

Private Bag X115

PRETORIA

0001

PER HAND

Dear Honourable Minister
FORMAL APPLICATION FOR APPROVAL IN TERMS OF SECTION 51(1}{g) OF THE PUBLIC
FINANCE MANAGEMENT ACT 1 OF 1089 — PROPOSED ESTABLISHMENT OF DENEL ASIA
SOC LIMITED

We refer to the pre-nolification letter dated 29 October 2018, addressed to the Monourable

Minister Nene, which pre-notification served to inform the Depariment of Finance in terms of
Section 51(1)(g) of the Public Finance Management Act 1 of 1099 ("PFMA") of the proposed

establishment of a joint venture company in Hong Kong.

We hereby submit the formal application required in terms of the PFMA. In this regard, we shall
simultaneously herewith advise the Depariment of Public Enterprises of the proposed
establishment of a joint venture company In Hong Kong end its limited fihancial impact on Denel

SOC Limited.

Should any further information be required, please do not hesitate to contact either the Dene|
Executive Management or myself.

Yours faithfully

.
Mr L. D. Mantsha 7
CHAIRMAN OF THE DENEL BOARD—""
’&%4\ 2\ Dy
. -Honourable Minister L. Brown (MP)  Minister of Public Enterprises
Mr Richard Seleke Director-General: Depariment of Public Enterprises

Mr Lungisa Fuzile Director General: National Treasury
Mr Zwelakhe Nishepe Acting GCEOQ: Dene!

cc

Denel SOC Lid. Reg Mo 1282/001337/30, Nellmapius Drive, Irene

P O Box 8322, Centurion, 0646, Scuth Africa. Tel: +27 (0)12 671 2700, Fax: +27 {0Y12 6871 2751

Directors: My L D Manisha (Chairmanj, Mr R Saloojes’ (Group Chief Executive Officer), Ms M Kgomongge, Mr T O Mahumapein, 7
I4s P 14 Mshiangu Ms N Mandindi, Mr 2 Mhiontlo'. Ms R Mokoenz. br N J Motseki. My T J fdsami. Li Gen T M Nkabinds (ta) !

f4s K P S tiishavhernl

'Exccutive Drecter
Grouz Campzny Secralary: Me £ 54 Africs
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APPLICATION IN TERMS OF SECTION 54(1), 54{2)(a), 54{2)(b) and 54(2)(e) OF THE PFMA

EXECUTIVE SUMMARY
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This document has been prepared in terms of Sections 54(1), 54(2)(a), 54(2)(b) and 54(2)(e)
of the Public Finance Management Act No. 1 of 1998 (“*PFMA"), as the intention of Denel SOC
Ltd ("Denel’) is to increase its international footprint and capabilities in line with its growth

strategy.

The said application seeks to, inter alia, present a comprehensive business case for the
establishment of “Denef Asia SOC Limited” (“Denef Asia”) which would be a new subsidiary
limited liability company in Hong Kong, with a view to exploiting opportunities in the Asia Pacific

defence market.

It is intended that Denel Asia itself will, subject to applicable local legal requirements, in the

future also establish further subsidiaries and/or joint venture companies in the Asia region.

BACKGROUND

Denel's growth strategy is based on, inter alia, making inroads into global target markets. The
current Denel strategy, based on the internal strengths and weaknesses as well as a regional
analysis, is to actively pursue opportunities in the Asia-Pacific market in which Denel has been

active since the early 1990's.

2.1, Reasons why this transaction is not proposed in the 2015/2016 Corporate Plan

The proposed establishment of Denel Asia was not included in the 2015-2016 Corporats Plan,

for inter alia, the following reasons:

0] The Asia Pacific market did not play a significant role in Denel's order cover for
the 2015/2016 financial year because Denel was excluded from business in india,
one of Asia Pacific's largest markets. The reasons for Denel's exclusion from
India are fully detailed in paragraph 6.4 below. The opportunity to re-enter Asia-
Pacific presented itself when the Indian Ministry of Defence (MOD) lifted its
blacklisting against Denel as prior to the upliftment of the blacklisting, Denel could

not contemplate the opportunity for doing business in India.

(ii) Further, the new Board of Directors of Denel, which was appointed only in July
2015, sought to extend Denel's participation in the Asia Pacific market as a way
of increasing the order book. This emanated from the fact that there are

immediate opportunities that Denel can take advantage of.
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2.2. Governance Process: Denel internal Approvals

ACTION TIMELINE

Approval by Denel Board to explore a suitable equity 10 September 20156
partner for the Asla Pacific region

Final approval by the Denel Board of the identified 7 December 2015
equity partner together with the draft PFMA
application subject to, inter alia, Denel obtaining the
requisite regulatory approvals and subject to certain
conditions, which conditions have been dealt with in
paragraph 10.1 below.

2.3. The reasons for Continent Specific vs Country Specific Arrangement and preference for

Hong Kong

0

(it

(iii)

(iv)

v

{vi)

(vii)

Hong Kong is strategically located for business in Asia and can really be seen as
the best gateway for doing business in that jurisdiction.

Conducting general business in Hong Kong is simple and setting up offices and
structures are quick and inexpensive. ’

Foreigners can own 100% of a Hong Kong company and are free to be the sole
directors and sharehoiders of a Hong Kong company. There are no local resident
reguirements and there are no restrictions on nationality.

A Hong Kong company offers globat recognition and is very stable. Hong Kong is
one of the world’'s major trading, finance and service centres.

To open a Hong Kong company, you don't need a physical address in Hong Kong
and your physical presence in Hong K4 is not required

Hong Kong adopts a tenritorial source principle of taxation meaning that all profits
generated outside of Hong Kong are tax free and profits generated inside Hong
Kong are taxed at 16.5%.

The legal system in Hong K&ng is still ruled by British law.
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3.1.

REGIONAL STRATEGY

Studies Undertaken

Rapid and uneven economic development across 25 countries and regions of the Asia-Pacific
region both enables and demands new approaches to national defence. By 2018, as global
defence spending increases by 5.5 percent, defence budgets across the Asia-Pacific
(excluding the US) are expected to grow by over 19 percent (Asia Pacific Defence QOutlook

2015 — Deloitte report).

Rapid economic development has also created new sources of vulnerability. While the
advancements are essential for developed economies, they require governments to plan for
their defence, driving defence budgets and technical requirements upwards and increasing
security threats have led to substantial increases in defence spending.

Increasing Global terrorism is also playing a major role in this region. Five Asia-Pacific
countries — Pakistan, Philippines, India, Thailand and Bangladesh ~ accounted for 36 percent
of the rise in global terrorist incidents between 2004 and 2013, and 97 percent of the increase
within Asia-Pacific. While actual incidents of terrorism remain concentrated in a few nations,
regional concerns about lerrorism are increasing as Islamic State-related attacks and
propaganda proliferate. This also leads to increased defence spending.

Asia-Pacific defence budgets increasingly emphasize procurement and research and
development, as nations develop indigenous defence industrial bases and pursue advanced
defence technology. Procurement and R&D are projected to grow by 29 and 28 percent
respectively from 2014 to 2018, reflecting plans for major new acquisitions in most countries

in‘the region.

Procurement Budget Increases by country

Country % Increase Growth Focus
2014-2018)

India 25 Develop Industrial base. Land Based
systems Artiflery and Infantry weapon
systems. Air Defence programs

Singapore 18+ Technology Partners

Cambodia 18+ R&D and Industry development focus.

indonesia 18+ R&D and industry development focus. Land
Based systems

Pakistan 11 Not Publicly published. Based on current

, requests. Air Defence and Artillery focus

Vietnam 18+ R&D and industry development focus. Land
Based systems and Air Defence

Philippines |85 R&D and industry development focus. Land

: Based systems and Air Defence.

By 2018, rapidly-developing Asia-Pacific nations will command more than half of non-US
global defence procurement and two-thirds of non-US defence research and development,
making the region a key defence market, and a potent force in defence technology innavation
and advancement. Therefore, Denel needs to be in this space.
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3.2, Strategic Relevance of Asia

3.3.

Countries such as India, Indonesia, Singapore, Thailand, Vietnam and China are considered
to be primary target markets for Denel whilst markets such as the Philippines, Myanmar, Sri
Lanka and Bangladesh form secondary target markets.

in analysing the Denel business in the Asia Pacific region, the following emerged to Denel
management as barriers to enfry into this fast growing market:

lack of multilateral defence relationships;

inability to provide funding solutions;

inability to source local production and development partners (particularly in India);
frequent engagement with end user and industry from a distance not feasible;
company visibility in the market place/region from a distance not possible;

need for a lawful conduit for developing/Aligning with local business networks; and
active participation in regional initiatives from a distance are not feasible.

00 00DO0OCOQO

Hong Kong as the Country of Incorporation for a Private Limited Company

The salient business requirements for Hong Kong particularly with respect to undertaking
business in this jurisdiction is set out in paragraph 4 below. In essence, the financial,
regulatory and legal requirements are substantiaily similar to that applicable to companies in

South Africa.

COMPREHENSIVE DUE DILIGENCE REPORT O;J THE FINANCIAL REGULATORY
LEGAL REQUIREMENTS AND REGULATORY LAWS GOVERNING FOREIGN OWNED

ENTITIES IN HONG KONG

Denel has been advised that:

o  Hong Kong is situated in the south-eastemn coast of China. With a total area of 1104km?
The territory comprises Hong Kong Island, Kowioon Peninsula, and the New Territories,
which also includes 262 outlying islands.

o  Hong Kong became a Special Administration Region of the Peaple’s Republic of China
on 1 July 1997, after a century and a half of British colonial administration. Under the
“one country, two system” policy and constitutional documents, the Basic Law, Hong
Kong's existing economic, legal and social systems will be maintained for at least §0
years. Hong Kong does however enjoy a high degrée of autonomy except in defence
and foreign affairs.

o  While the People’s Republic of China follows a civil law system, Hong Kong's legal
system is based on the traditions of its former colonial master, England. As such, English
common law continues to have sway. As in the British system, lawyers are either
solicitors (handling paperwork, negotiations, and settlements) or barristers (who can
appear in court). The Hong Kong “Basic Law” functions as Hong Kong's constitution,
subject to interpretation by the Standing Committee of the Natlonal People’s Congress.

o  The Basic Law of Hong Kong ehsures Hong Kong's autonoimy in its executive, legislative,
and judicial systems, as well as certain foreign relations. it protects freedom of
expression, assembly, and religion, forbids torture and unwarranted searches, seizures,
and amrest. Furthermore, Hong Kong is ardently capitalist, in spite of Mainland China's

(nominal) adherence to socialism.
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Every year since 1995 to about 2013, Hong Kong was voted the world's most free
economy by the Heritage Foundation and the Wall Street Journal's Index of Economic
Freedom. It alsc has one of the lowest tax rates in the world. According to studies
conducted by PricewaterhouseCoopers and the World Bank Group, Hong Kong is the
fourth-easiest place in the world to pay taxes, just behind three countries in the Middle

East.

Hong Kang is ideally located in the heart of Asia and serves as a gateway to and from
Mainland China amongst others. These advantages make Hong Kong an attractive place
for foreign investors.

The Companies Ordinance (the “CO™) is the main piece of legislation governing
companies in Hong Kong.

Types of Permitted Operations in Hong Kong

Depending on the scope of operations, foreign companies seeking to operate in Hong
Kong have three alternative permitted forms of business presence:

. Representative Office

A representative office is suitable for a foreign company that intends to conduct
only minimal activities in Hong Kong. A representative office cannot conduct any
trade, professional, or business activities or transactions in Hong Kong and cannot
enter into any contracts in Hong Kong. A representative office is appropriate, for
example, for acting as a liaison office without creating any binding business

obligations.
= Branch Office

if a foreign company establishes a place of business in Hong Kong, it will require
registration as a foreign company under the CO. A “place of business” includes a
place used by a company to transact any business that creates legal obligations.
The foreign company is liable for the debts and liabilities of its Hong Kong branch,
and a branch office cannot take full advantage of Hong Kong’s tax benefits.

. Hong Kong Subsidiary

Due to the limitations of a representative office and branch office as described
above, foreign companies usually favour estabiishing a Hong Kong—incorporated
company as a subsidiary to operate in Hong Kong. Thi enerally the

type of business structu e the entity mayv be sued only to the extent
of m ass the Hong Kongq subsidiary.

Classification of a Company

= Under the CO, a “private company” is a company that restricts the right to transfer
its shares, prohibits public subscription for its shares or debentures, and limits the
number of shareholders to 50. Any company which cannot satisfy all three
requirements is a public company. A public company can be listed on a stock
exchange or unlisted.

8 A company can also be classified by whether it is limited by shares or by guarantee,
or is an unlimited company. We have limited our discussion to 2 company limited

by shares, which is the most common type and is usualily referred to as a "limited

company.” A company limited by guarantee in Hong Kong is usually a non-profit
organization.
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The CO makes it clear that there are five types of companies that can be set up
under the CO:

o a public company limited by shares;

a private company limited by shares;

a public untimited company with a share capitali;

a private unlimited company with a share capital; and

a company limited by guarantee without a share capital.

Requirements for a Hong Kong Private Company

At a minimum, a Hong Kong private limited company must have the following:
one shareholder; -

E ]

e one director;

. a company secretary;

e a registered office address in Hong Kong;
. an auditor; and

. a business registration cartificate.
Director

. A director must be at least 18 years of age, must not be an undischarged
bankrupt, must not be subject to a disqualification order, must comply with
any share qualification requirement, and must consent to act. There is no
restriction on the nationality of a director.

¢ A private company ¢an have a director that is a corporation but at least one
director must be a natural person.

Company Secretary

A company secretary must either be an individual resident in Hong Kong or a
company with a registered office or place of business in Hong Kong.

° Business Registration Certificate

= A one-stop Company and Business Registration Service has been
launched by the Companies Registry and the Inland Ravenue
Department. Applications for both incorporation and business
registration are undertaken simultaneously.

= In addition to the business registration certificate, certain types of
businesses may need additional forms of licensing. For example, a
company conducting regulated financial services activity (such as
asset management, dealing in securities, or advising on securities) in
Hong Kong requires licenses from the Securities and Futures

Commission.

s Generally
s There is no prescribed minimum paid-up capital. Under the CO, the

concept of nominal or authorized share capital and nominal or par
value was abolished. Instead, the articles of the company with a share
capital must include a statement of capital containing some prescribed
information and the initial shareholdings.

s The same person can be the secretary, director, and shareholder of a
company, except that the sole director of a company cannot also be
the secretary of the company.

° A company's statutory records must be kept at its registered office. If
they are kept at a different place, a notice must be filed with the

Companies Registry.
Company Confidential
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Under the CO, the articles of association are the sole constitutional
document of the company.

¥

. Information Available to the Public
Compared to other jurisdictions (e.g., the British Virgin Islands and the
Cayman Islands), Hong Kong companies are much more transparent in
terms of information that is available to the public. In addition to basic
information, one can search for all the documents filed with the Companies
Registry in relation to a particular company. One can also search for the
registered charges (securities in favour of third parties) of a company and
disquatification orders made. Moreover, one can search for all the companies
in which an individual has directorships and the particulars of that director,
such as his or her identity number and residential address.

o  Establishing a Private Company

o Conti
[ ]

There are two ways of establishing a private company in Hong Kong which is either
by incorporating a new company or buying a shelf (or existing) company.
Incorporation involves applying to the Companies Registry, which then issues a
certificate of incorporation within four working days after submission of the
application by post (online applications may be processed within an hour). The
newly incorporated company then needs to be activated by holding its first board
meeting and a shareholders’ meeting, if necessary.

Buying a shelf company is useful when a company is urgently needed. One just
needs 1o ‘acquire a shelf company and then activate it by effecting a change of
shareholders and directors and holding a board meeting (and a shareholders'
meeting, if necessary).

nuing Compliance Requirements

A company should hold an annual generat meeting (AGM) each year, and not more

than 15 months from the previous AGM, unless everything that is required to be

done at the meeting is done by written resolution and the relevant documents are

provided to each member.

The following matters are usually dealt with at the AGM:

* adoption of audited accounts comprised of the balance sheets, directors’
report, and auditors’ report;

° declaration of dividends;

J election of directors; and

) appointment of auditors.

The CO provides that a company is not required to hold an AGM if it has only one
member or the AGM is dispensed with by unanimous members’ consent.

Other compliance requirements include, among others, the following:

. a company should keep a register of members and a register of directors and
secretaries;

»  various retums have to be filed with the Companies Registry within stipulated
deadlines for changes in relation to the company, such as changes in
directorship and secretary, registered office, share capital, etc.;

a company must file an annual return;

a company must have annual audited accounts. The CO prescribes detailed
requirements regarding the types of accounts to be prepared. A directors’
report must also be prepared in conjunction with the annual accounts;

. shareholders’ or board meetings should be held as may be necessary or
required under the CO. The minutes or written resolutions should be filed in
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5.1.
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a minute book and resolutions or notices should be filed with the Companies
Registry as required under the CO; and

. a company also needs to renew its business registration certificate before it
expires and file profit tax returns for the company and the employer's return
for its employees with the Inland Revenue Department.

° If a company fails to comply with these requirements, the company and every
officer of the company who is in default may be liable for a fine and/or
imprisonment.

o Tax Issuas

] Profits Tax

. Hong Kong adopts a territorial corporate tax system, Corporations are taxed
on profits at a rate of 16.5% percent. Profits tax Is charged on Hong Kong-
sourced profits and is collected by the Inland Revenue Department. The tax
rate on profit derived in Hong Kong Is the same for Hong Kong and foreign
companies.

o Specifically, domestic and foreign entities meeting the foliowing three criteria
are subject to profits tax
° the entity carries on a trade, profession, or business in Hong Kong:

a the profits are from such trade, profession, or business carried on by
the entity in Hong Kong; and
= the profits arase in, or were derived from, Hong Kong.

] A Hong Kong resident may derive profits from abroad that are not subject to
Hong Kong profits tax; conversely, a non-resident may be liable for tax on
profits arising in Hong Kong, The question of whether a business is carried
on in Hong Kong and whether profits are derived from Hong Kong is largely
one of fact. Profits arising from activities conducted abroad, even if they are
remitted into Hong Kong, are not subject to profits tax.

« General Tax Benefits

o Dividends or overseas branch profits repatriated to Hong Kong are not
subject to Hong Kong tax. In addition, dividends paid by a Hong Kong
company to its shareholders are not subject to Hong Kong tax in the hands
L of shareholders (tax already having been paid by the company on the profits
underlying those dividends), nor is there any withholding tax on dividends

paid to sharehoiders outside Hong Kong,
. Capital gains are also tax-exempt. A stamp duty is imposed on certain
documents such as share transfers, leases of real property, and sale of real
property. There is no sales tax, value-added tax, or estate tax in Hong Kong.

SELECTION OF PARTNERS

With a focus on Asia, Denel's approach is to immediately re-enter the India market through
Denet Asia as a way of building a business profile in the region. The details of the India strategy
and its rationale are discussed below. The cholice of partner has mainly been influenced by the
plan to use India as an entry point into the Asia market.

Denel’'s History in India

Denel entered the India market during 1994 with a wide range of products. During the period
1998 and 2005, Denel participated in tenders issued by the Indian MOD and was successfully
awarded contracts for various products including ammunition and land systems products.

7
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5.2,

5.3.

These contracts were for the supply of ammunition, explosives, anti-materie! rifles, fuses and
other munitions components such as base bleeds and modutar charge systems totaling circa

US$ 282 623 768.00.

Some of these transactions included the transfer of technology for the relevant products sold
to the Government of India.

A contract for a significant artillery program for a tracked self-propelled gun resulted in a
successful trial being concluded during July 1999 to February 2000 which included the
introduction of the G6. The costs of these trials exceeded R500 miflion. Contract negotiations
commenced in February 2003 and were concluded in December 2003 with a contract value

of US$ 1,180,744,682.

On 17 April 2005, an article appeared in the Cape Argus newspaper alleging that Denel had
contravened specific Indian legislation. Notwithstanding the lack of proof thereof and Denef's
denial that it was in breach of the MOD contracts, the MOD issued a notice of termination of

the defence programs and instituted legal proceedings against Denel which resulted in, inter
alia, protracted arbitrations. Contracts to the value of US$ 77,3 million were adversely affected
by these actions. Denel was effectively treated in India as if it were blacklisted notwithstanding

no formal blackliisting being in force.

In 2007 Denel sought to re-enter the India market as a subcontractor on a tracked gun
program where Rheinmetalt was the prime contractor. Successful trials for the gun took place
during July 2010 and March 2011. However, in 2012, Rheinmetall was recommended for
blacklisting which resulted in a termination of the said program. Denel'incurred a further loss
of a R11 million as a result of this termination.

This confirmed that Denel competing on its own in India on major programs is very high risk.

Since Denel’s absence from the market, the procurement rules changed significantly on major
programs. in particular, it introduced the requirement for a local Indian Industry partner/s based
on the “Buy Make India® procurement program. This mandatory requirement combined with
Denel's previous unsuccessful attempts to access and remain successful in the Indian market
reconfirmed the need for Denel to identify and rather proceed with a local partner in india as

opposed to its own.

Buy Make India

The India “Buy Make Program” requires that local content should be more than 50% as well
as inclusion of technology transfer from the foreign Original Equipment Manufacturer (OEM).

Denel is positioning itself for major programs in India which programs are premised on the ‘Buy
Make India’ concept. This means that only Indian Companies that can prove that they have
partnered with “foreign technology companies” are aflowed to bid as prime contraciors.

The Indian procurement process demands a strenuous and protracted product evaluation
process which can become extremely costly (as detailed in paragraph 5.1 above and
experienced first-hand by Denel).

India Remains a Lucrative Market
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5.5,

Despite Denel's previous lack of success in the india market, due largely to circumstances
outside its control, the Asia Pacific region and specifically the Indian market remains a
lucrative market as more fully set out in paragraph 3.1 above.

Possible Partners Explored

As detailed in-paragraph 5.1 above, Denel was inactive in the India market for a significant
length of time until verbal notification was received late in 2014 from the Indian Embassy In
South Africa informing Denel that the investigation was completed and that we may proceed

to conduct business in India.

It must be pointed out that the defence industry is a niche market and the norm in this industry
is that a competitor can easily become a strategic partner and vice versa depending on the

type of opportunity being explored by the parties.

As Denel needed to finalise a partner in light of a Request for Information (RF) to be issued
on the mounted artillery gun program, an industry visit took place during February 2015
wherein Denel visited the following patential business pariners. Securing a suitable partner
proved to be unsuccessful as most of the potential business partners that Denel considered
were already aligned to other companies. For example, Denel considered the foilowing

companies:

a) Bharat Forge
They have a large forging capability and are a well-established defence contractor. They

were however already committed to ELBIT (Israel Company) on artillery programs.

b}  Larsen and Toubro
They are a well-established defence contractor but were already committed to NEXTER

(French company) on artillery programs.

Given the significant changes in the procurement process as well as Denel's previous
unsuccessful experiences coupled with our own internal strengths and weaknesses, a decision
was taken not to participate in major programs in India unless there was a distinct advantage
that presented itself and which would increase the possibility of us successfully participating in

the indian market,

VR Laser presented to Denel, on an unsolicited basis, a value proposition that was worth
considering. The value proposition, more fully set out in paragraph 6.2 below, was attractive
to Denel as it was based on VR Laser Asias' experience as well as market studies conducted
during the planning phase of re-entry into India. VR Laser Asia's value proposition allows for
Denel to enter into the India market as well as the wider Asia Pacific market.

In the past, Denel has incorporated similar joint venture companies in other countries with
some of its suppliers as in the case of Tawuzan Dynamics, a joint venture company
incorporated in the UAE. Denel has seen and continues to see significant benefits in the

incorporation of this joint venture.

Key aspects of the Tawazun Dynamics Joint Venture are, inter alia;

o ltis a risk sharing model; and _
o Intellectual Property (IP) is licenced in Tawazun Dynamics in order to discharge offset

obligations.

Value proposition of VR Asia

As previously indicated, a decision was initially taken (prior to VR Laser Asias approach) not
to re-enter the (ndia market given the informal blacklisting and having not been in the market

for a significant length of time.
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Itis evident that, in order to be successful on any major defence program in the world, there
needs to be a balanced strategy which encompasses, inter alia, the following:

(i)

(i)

(iii)

b.6.

A defence solution that supports national objectives

The VR Asia proposition brought an understanding on national objectives at an industry
level and industry knowledge in the form of a well-established, highly respected and
highly successful India partners being PIPAVAV and the Adani Group. The Adani Group
is an Indian multinational conglomerate company. It has a diversified business portfolic
covering resources, logistics, agribusiness and energy supply. The company was
founded in 1988 as a commodity trading business. The founder and Chairman, Mr
Gautam Adani is a well established business man and has vast knowledge of setting up
significant programs. Similarly, PHPAVAYV is a reputable Indian company which operates
in the armament industry with knowledge of the Indian market.

Compliance to the user specification with a competitive value proposition

The VR Asia proposition at this level is again Industry knowledge, setting up the not so
obvious contenders in a business venture. As indicated above, Denel's Initial evaluation
of possible partners was unsuccessful as the main contenders were already commitied
or not willing to share the risk. Through, for example, the Adani business partners in India
as well as risk sharing by Indian partners such as PIPAVAV during the pre-contracting
phase of the program, participation will be possible. The value proposition in the bidding
process will be an Indian solution with local content growing new contenders and
establishing new technologies as directed by policy.

A competitive technical solution
The VR Asia proposition at this level is technical skills in VR South Africa as well as

operational funding.

VR Laser Asia as a partner of choice

Denel has thus concluded that VR Laser Asia Limited, a company incorporated in Hong
Kong ( “VR Asia"), and aligned with one of Denel's local fabrication speciatists (VR Laser
South Africa Proprietary Limited ("'VR RSA")), as a suitable partner to form a joint venture
company. VR RSA, on behalf of VR Asia has presented a suitable business model to
Denef for consideration. VR RSA has also undertaken to fund VR Asia in order to enable
VR Asia to meet its funding commitments to Denel Asia.

Denef’s traditional strength lies in the areas of concept, design, prototyping and weapons
integration. In partnering with VR Asia, Denel obtains access to VR RSA’s strong
capability in industrialisation, production and support of armoured and speciaiised

vehicles.

The advantages of Denel entering the Asia market with VR Asia includes:
* the provision of design, manufacturing and fa