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MSONO001

AFFIDAVIT

|, the undersigned,

MXOLISI SANDILE OLIVER NXASANA

do hereby state under oath:

1. | am the former National Director of Public Prosecutions (NDPP) and was
previously based at the head office of the National Prosecuting Authority
(NPA), in Pretoria.

2. The facts deposed to below are within my personal knowledge, unless
otherwise stated or indicated by the context, and they are, to the best of my
belief, true and correct.

A. The NPA before my appointment (A pattern of political interference and
instability?)

3. Below is-a brief‘timeline reflecting the various-individuals who have held the
position of NDPP:

31 . April 2001 — 31 August 2004: Bulelani Ngcuka
3.2.  August 2004 — January 2005: Dr Silas Ramaite (acting)

3.3 1 February 2005 — 17 February 2009: Vusi Pikoli (suspended and then
removed / retired)

34 . 1 May 2009 — 31 October 2008: Mokotedi Mpshe (acting)

3.5. 1 December 2009 — & May 2012: Menzi Simelane {December 2011 Simelane
was suspended after the SCA judgement; 8 May 2012 Simelane dismissed
pursuant to the Constitutionat Court judgment).
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3.6.

3.7.

3.8

3.9.

3.10.
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20 December 2011 — 30 September 2013: Advocate Nomgcobo Jiba in an
acting capacity, including her maternity leave, which she took between early
January and 17 May 2013.

1 October 2013 - 31 May 2015; Mxolisi Nxasana

18 June 2015 — 13 August 2018: Shaun Abrahams

1 August 2018 — 31 January 2019: Dr Silas Ramaite (acting)
1 February 2019 — present: Shamila Batoyi

Bulelani Ngcuka was the first NDPP. His term of office ended in 2004
following an enquiry into his fitness to hold office. He was alleged to have
been an apartheid spy. He was cleared by Judge Hefer. He subsequently
resigned in August 2004,

Vusi Pikoli succeeded him. He too was subjected to an enguiry into his
fitness to hold office: The Ginwala enquiry. It was alleged that the
relationship between him and the then Minister of Justice had broken down.
He was cleared. The matter was referred to Parliament. He was 'voted’ out
of office. He had instituted charges against former President Zuma and
Jackie Selebi, the Commissioner of Police. His term of office came to an end
in February 2009.

During Pikol's suspension Advocate Mpshe acted as NDPP. He was not
permanently appointed. He withdrew charges against Zuma - after the
Nicholson J judgement.

President Zuma then appointed Menzi Simelane as NDPP . His appointment
was declared invalid by the Constitutional Court.

He was replaced by Advocate Jiba — in an acting position.

[ was appainted in August 2013 with effect from 1 October 2013.
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10. | am able to comment on this brief history of the NPA as follows:

10.1.  Stability: None of the NDPP's before me lasted their full term of office (10

years}.

10.2. Independence: There was political interference or outside interference in the
decision-making in the NPA.

10.3. Pariiamentary oversight. | will comment on the Vusi Pikoli case.

B. The appointment of a NDPP

11. The appointment of the NDPP is governed by section 179 of the Constitution.
It requires there to be a single NPA structured in terms of an Act of
Parliament, consisting, inter afia, of a NDPP who is the NPA’s head. The
President appoints the NDPP in his capacity as head of the National
Executive.

12. Section 179(2) of the Constitution provides that the NPA has the power to
institute criminal proceedings on behalf of the State. Section 179(4) of the
Constitution requires there to be national legislation to ensure that the NPA
exercises its functions ‘without fear, favour or prejudice’.

13. In terms of Section 179(5) the NDPP must determing prosecution policy with
the Minister of Justice's concurrence. Section 179(6) states that the Minister
exercises final respansibility over the NPA.

14, Section 9 of the National Prosecuting Authority Act 32 of 1998 (NPA Act) sets
out the requirements of a person appointed as NDPP. Such person must be:

¢ * a South African citizen;

¢ ‘possess legal qualifications that entitle him or her to practise in all courts in
the Republic; and
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15.

16.

17

18.

19.

20.

21.
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* be a fit and proper person, with due regard o his or her experience,
[
conscientiousness and integrity, to be entrusted with the responsibilities of the
office of the NDPP.

The suspension and removal from office of the NDPP are governed by
Section 12 of the NPA Act.

My appolntment as NDPP

| was appointed by the former President of the Republic of South Africa, the
honourable Mr Zuma (the former President), as the National Director of
Public Prosecutions (NDPP) with effect from 1 October 2013, in ferms of
section 84(e) of the Constitution.

In terms of section 179 of the Constitution read, with section 10 of the NPA
Act, my appointment was for a period of [0 years.

During 2013 | was approached by Mr Hulley at my office in Durban where he
requested {0 meet with me. The meeting took place at my office and lasted
approximately 30 minutes. He had with him a list of 3 names whom |
assumed were candidates for the post. | was not one of them.

Mr Hulley told me that my colleagues had recommended me to take up the
position of NDPP. He asked If | was willing to serve as NDPP and I said “yes
i would”. Following my appointment, | met Mr Hulley again as part of my
transition to the office of NDPP.

| was surprised when toid 1 was being considered for the post as | had not
applied for the post, had not sought it oul, indicated to anyone that | was
interested in it and | had no expectation of being appointed to the post.

in approximately August 2013 | met with the President, Mr Hulley, and the
President's legal advisor, at the President's offic___ial residence in Pretoria. That
too was a short meeting lasting no more than half an hour. The main concern
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23.

24,
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24.2.
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of the President was whether | had the necessary courage required of the
post. | took that fo mean that the President wanted to know whether |
understood that a main requirement of the post was prosecutorial
independence. He asked how | would ¢ope under the pressure and demands
of ‘the job'. | said that if appointed, | would approach the job with the
necessary courage, but also with the composure characteristic of the

President's own performance.

As | was leaving the meeting with the President, Mr Huiley asked me if there
was anything he should know. 1 told him that my father had been a trade
unionist whom | understand had interacted politically with the President on
accasion, a long time ago. | disclosed this information because it is not well
known or public knowledge, and because | thought that | should disclose
information about any connection between the President and my late father.

On 30 August 2013, Mr Hulley telephoned me and asked me to send him 2
copy of my CV, which | did. He told me that the President was going to

announce his decision to appoint me as NDPP,

On 31 August 2013 the President announced his decision to appoint me as
NDPP.

To the best of my knowledge the position was not advertised. | was not
aware of any selection process other than what | have stated above.

I was not interviewed (in a way ordinarily characteristic of a job interview) by
the President or anyone on his behalf for the purpose of considering whether

to appoint me;

I was not required to complete any application form or similar document
{except for my security clearance application which | completed on 4
December 2013 after | had already been appointed);
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27.

28.

29.

31.
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The only document | completed and signed (apart from my security clearance
application) was my employment contract.

What | found in the NPA

When | arrived at the NPA personnel were warm and receptive to me.

My view on arrival was that the NPA was a well-equipped and functional
organization. This was so notwithstanding the challenges it faced at a
leadership level.

There was no handing-over to me. There was clearly a reluctance and
insubordination on the pait of Jiba o do so. | instructed her to “hand-over’.
She refused.

| recall that | had not been informed of the Cato Manor investigations into
General Booysen. | read about this in the newspaper, which published' the
judgement of Gorven J. This judgement was critical of Advocate Jiba's
handling of the case. "

| was also not briefed on the status of the President Zuma investigation.

Events leading to my suspension

During my first year in office, it became clear that my leadership of the NPA
was resisted by National Depuly Director Advocate Nomgcobo Jiba
(Advocate Jiba) and the Special Director Specialised Commercial Crime
Unit Advocate Lawrence Mrwebi (Advocate Mrwebi). They appeared
determined to undermine my standing with the President. | [ater established
that they had run a campaign to discredit me as a person fit and proper to
hold the office of NDPP .

Even before | assumed my position as NDPP, | was made aware of attempts
from within the NPA to discredit me.
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33.

35.

36.

36.2.
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| grew up in Umiazi, in Durban. Although | no longer live there, | have family
and friends who still do. Soon after my appointment was announced, they
reported to me that unknown people had been asking gquestions about me,
trying to dig up information about my past. In particuiar, they were asking
questions about my background and my arrest and acquittal on charges of
murderin 1985,

Almost Immediately after | was appointed, two NPA officials approached me
(independently of each other} with information that Advocates Jiba and
Mrwebi were plotting to oust me. They volunteered this information of their

own accord,

One of the employees, Mr Terence Joubert (Mr Joubert), a Risk Specialist
for the NPA, deposed to an affidavit in which he explained how he had been
approached by Colonel Welcome Mhlongo (Colonel Mhlongo), a member of
the Directorate of Priority Crimes Investigation (DPCI, commonly referred to
as the “Hawks”) for information about me. Colonel Mhlongo claimed to be
acting on the authority of Ms Jiba.

| do not know Mr Joubert and the information that he sent me was
unsolicited. Furthermore, | do not know why he decided to send me the

information.

A copy of hig affidavit is attached, marked Annexure “MN 1.”. In his
affidavit, Mr Joubert states the following under oath;

On 18 September 2013 he was meant to fetch Advocate Jiba from King
Shaka International Airport.

Her secretary phoned him and told him that he did not need to fetch her. She
said that arrangements had been made for Colonel Mhlongo to fetch
Advocate Jiba instead.
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36.4.

36.5.

37.

38.

39.

40.
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Colonel Mhlongo disclosed to him that Advocate Jiba had toid' him that she
did not think that | was the correct person for the job of NDPP. According to
him, she told Colonel Mhlongo that “they” (presumably Colonel Mhlongo,
Advocate Jiba and Advocate Mrwebl) should try to find some dirt on me as
they had againgt Mr Stanley Gumede.

Mr Stanley Gumede is the Regional Court magistrate who had been tipped to
become NDPP. His appointment was withdrawn following media reports that
the Magistrates Commission was investigating numerous complaints against

him.

Colonel Mhlongo disclosed to him that he was following up information that |
had embezzled money from the Road Accident Fund.

Mi Joubert recorded his conversation with Colonel Mhlongo. He also sent me
a copy of a voice recording of the conversation that he had with
Colonel Mhlongo. | listened to and it confirmed what he stated in his
affidavit.

in addition, | believe that Advocates Jiba and Mwebl advised the
President that | intended to reinstate the criminal charges against him that my
predecessor had withdrawn. | had in fact made no such decision.

The President informed me in one of our meetings that he had been told that
| was apparenfly meeting former NDPP Buielani Ngcuka at a flat in Durban.

. He said; “Hey Mfanakiti, umuntu uma eke washe igama lalowomuntu angifuni

nokuzwa lutho ngaye indlefa angangifunl ngakhona ngivesane ngihlanye’.
This can be roughly translated as “once they mention the name of this person

- | don't want to hear anything about that man - | simply go crazy." | told the

President that | have never met Mr Ngcuka apd that he was being misled.

| believe that Advocate Jiba was resentful when she was not appointed
as NDDP as she had been acting in that position prior to my appointment. |
do not have any reason to believe that Advocate Jiba and | were unable to
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42.

43,

43.1.

43.2.

43.3.
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work together professionally, but do believe that the campa?g:n to have the
President remove me was aimed at ensuring her continuing' to act as, or
even her permanent appointment as, the NDPP. | later discovered that
Advocate Jiba had been recommended in a memorandum by former Minis__ier
of Justice and Constitutional Development, Mr Jeffrey “Jeff’ Thamsanga
Radebe (Minister Radebe), for permanent appointment as NDPP. This
campaign was similar to that which disqualified Mr Staniey Gumeds who had
been widely tipped to be made NDPP before my appoihtment. -

| believe that this campaign against me cuiminated in the President's
establishment of the inquiry into my continued service as NDPP.

Finally, | was concerned that this campaign was also used to influence some
staff members against me. Some staff members were used in pursuit of the
campaign, which disrupted the operation of the organisation.

| had taken various steps 1o address the instability suffered by the NPA at
this time. These Included:

Obtaining a legal opinion from Senior Counsel Patrick Ellis, regarding the
findings of the High Courts and the Supreme Court of Appeal against
Advocates Jiba, Mrwebi and Advocate Sibongile Mzinyathi (Mzinyathi) tﬁe
Director of Public Prosecutions North Gauteng Division

The appointment of a Commission of Inquiry headed by retired Constitutional
Court Justice Yacoob to inquire into the instability within the NPA leadership.
Advocates Jiba and Mrwebi refused to assist the commission despite \my

instructions to do so.

The preparation of a Memorandum by Advocate Gerhard Nel the Legal
Advisar in my office. This was signed by Mr Willie Hofmeyr (Mr Hoﬁneyf). it
was addressed to the Minister for onward transmission to the President. It
dealt with the situation at the NPA. A copy of an affidavit attested to by




43.4.

43.5.

43.6.

43.7.

43.8.

44,

45.
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Mr Hofmeyr is attached as Annexure “MN 2.” This affidavit deals with
circumstances relevant to this memorandum.

Correspondence addressed to the General Councili of the Bar regarding
Advocates Jiba, Mrwebi and Mzinyathi,

Informal attempts to improve my relationship with Advocates Jiba, Mrwebi
and Mzinyathi; and |

Repeatedly requesting a meeting with the President, so as to request him to
intervene and address the situation at the NPA by instituting disciplinary
action against Advocates Jiba, Mrwebl and Mzinyathi.

My initiation of disciplinary action against Advocates Jiba, Mrwebi and
Mzinyathi appeared not to be supported by the President and the then
Minister of Justice, Minister Masutha. | had requested that the President
intervene by taking disciplinary steps against Advocates Jiba, Mrwebi and
Mzinyathi, and | had provided him with a file of relevant documentation. This
included the legal opinion, reports and memaoranda.

At the NPA meeting at Emperors Palace in March 2015 Minister Masutha
informed me that the President had agreed to interveng as | had requested.
He failed to do so.

in July 2014, | was informed by the President that he had taken a decision to
institute a commission of inquiry to determine whether | was fit and proper to
hold office, in terms of section 12(6)(a)(iv) of the NPA Act.

At the end of that month, the President also informed me that he intended to
suspend me with full pay pending the outcome of the inquiry and he gave me
an opportunity to make submissions in that regard.
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47.

48.
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My suspension

By letter dated 4 July 2014, the President informed me that, after careful
consideration, he had taken a decision to insfitute an inquiry in terms of
section 12(6)(a)(iv) of the NPA Act. Section 12(6)}(a)(iv) provides that the
President may provisionally suspend the NDPP from his office, pending an
Inquiry into his fitness to hold office. A copy at this letter is attached marked
Annexure “MN 3.”.

The President advised me that the details regarding the establishment of the
inquiry would be communicated to me shortly. The notice did not contain the
terms of reference of such an inguiry. Nor did it list the allegations that the

inquiry would investigate against me.

On 30 July 2014 | received a notice from the President informing me that he
was considering suspending me cn full pay pending the finalisation of t.he
inquiry into whether | was fit and proper to hold the office of the NDPP. A
copy of this notice is attached marked Annexure “MN 4.”. The notice reads:

“The enquiry will examine your finess o hold the office as National Director
of Public Prosecutions having regard to whether:

1. The criminal convictions which you possess for violent conduct:

2. Reported comments in the media are unbecoming of a National Director of
Public Prosecutions, divisive and have the effect of bringing the Nationaf
Prosecuting Authority info disrepute;

3. The iack of disclosure of the facts and circumstances of prosecutions
which you faced.

Are consonant with the conscientiousness and integrity of an incumbent to
the office of the National Director of Public Proseculions as required by the

Act”
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The notice invited me 1o provide the President with written representations as

o why | should not be suspended.
My rights to a fair hearing

Section 12(6)(a) of the NPA Act empowers the President to suspend me
pending an enquiry into my fitness to hold office. Implicit in the statutory
power to suspend is the right to a fair hearing before suspension.

The requirement of fairness required that | be given a fair hearing or a fair
opportunity to be heard on why ! should not be suspended. That meant that |
should have been given sufficient or adeguate time and sufficient or
adequate particularity of the aliegations against me to make proper
representations. it I8 apparent from the President’s letter of 30 July 2014 that
I was not given sufficient or adequate essential particulars of the allegations

against me,

The first bullet point of the President’s notice of 30 July referred to the
“eriminal convictions | possess for violent conduct”. The President did not
give particulars of the criminal convictions to which this allegation referred.

In the second bullet point of the President’s notice of 30 July | was told that
the inguiry would investigate “reported comments in the media” which the
President contended were unbecoming of an NDPP, were divisive, and had
the effect of bringing the NPA into disrepute. The President did not give
particulars of the comments reported in the media, the dates on which those
comments were reported and the media in which they were reported.

The third bullet point informed me that the enquiry would consider whether |
was fit to hold the office of NDPP in light of my lack of disclosure of facts and
circumstances of prosecutions which | had faced. The President did not give
particularity of the prosecutions, nor to whom and when [ had failed to

disclose the relevant prosecutions.
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| could speculate, as | did in my representations of | August 2014. But to
have required me to speculate about the essential particulars of the

allegations against me was unfair.

Because | did not have the essential particulars of the allegations against me,
I could not say whether they were true, or whether they were sufficiently
serious to warrant suspension or whether they were such that it Is not
possible for me {o interfere with an investigation into them or with witnesses
who made them. These are all considerations relevant to suspension.

In his 8 August 2014 letter the President justified his refusal to provide me
with particulars of the allegations by saying that:

“It is my view that the details you require in paragraph 5 of your letter dated
30 July 2014 and repeated under paragraph 2 of your recent lefter are
matters that will be the subject of the enguiry that | advised | shall be
instituting. The information which | have provided is sufficient for the purpose
of the representations which you are invited to make. In any event, it appears
apparent from your initial response that you are was aware of the malters to

which | refer.

As a result, | do not deem it appropriate fo engage on matters that wifll form
the subject mafter of the enquiry. My letter invites you to make
representafions as to why you believe [ should not suspend you pending the
finalisation of this enquiry and | await your supplementary representations by
no later than the extended deadline of 16:00 on Wadnesday I3 August 2014,

| submit that it was unfair and unlawful to require me to respond to
aliegations as lacking in particularity as the allegations in the President’s
notice of 30 July 2014 were.
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60.

61.

6114.1.

61.1.2.

61.1.3.

61.1.4.

61.1.5.

61.1.6.

62.

63.

MSONO014

The Cassim Enquiry regarding the fitness of the NDPP to hold office:

Terms of Reference

By letter dated 5 February 2015 the President informed me that he had
appointed Nazeer Cassim SC (Cassim) (assisted by LG Nkosri-Thomas and
SKD Mdiadla) to chair an inquiry. |

The inquiry's Terms of Reference were published in Government Gazette No.
b
38453 on 9 February 2015.

The TOR directed the Chairperson to inquire into whether it was fit or proper
for me to hold the office of the NDPP in light of the following: |

My two previous separate convictions on charges of assault;

The complaints of professional misconduct laid against me with the KwaZulu
- Natal Law Society; |

My having faced criminal charges for acts of violence;
My arrest and detention on criminal charges;

Media statements either issued by me or on my instruction that undermined
or brought the office of the NDPP or the NPA into disrepute;

Any other matter as might be reievant to the abovementioned issues and my
fitness and propriety to hold the office of the NDPP as contemplated in
section 9 (1)(b) of the NPA Act.

The President's complaints

Submissions on behalf of the President and the Minister were filed on
Monday 4 May 2015 at 18h30.

His complaints in the submissions were different to the complaints in the
Terms of Reference.
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The complaints in the submissions were the following:

63.1 1. Before my appointment | had failed to disclose to the President or his
advisors that | had two previous convictions for assault.

63.1.2. | had failed to take steps to expedite the finalisation of a compiaint to the Law
Saciety by Mr Jabulani Mishali against me in 2008. '

63.1 3. In my security clearance application questionnaire, in answer to the question:

"Have you over been convicted or are there any pending cases for a
criminal/departmental offence...?

| failed to disclose the foilowing:;
e During 1985 | had been acquitted on a charge of murder;

¢ “During October 2012 | had been arrested, but not charged, for

inconsiderate driving.

63.1.4. | had failed to disclose whether had taken took any steps to resolve my
complaint against the two police officers who arrested me unlawfully (during
October 2012} for inconsiderate driving.

63.1.5. | had made made statements to the media that:

¢ ‘were not in the public Interest;

»

fuelled media specuiation;

hegatively affected the public's confidence in the NPA;

breached the Code of Conduct.

_Z
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64.1.2.

64.1.3.

6414.

64.1.5.

65.

66.
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Complaints that did not fall within the TOR
The following complaints did not fall within the TOR:

The complaint identified in paragraph 63.1.1 above. The complaint in the first
TOR was that my two previous convictions of assault meant thaat | was not fit
and proper to hold the office of NDPP.

The complaint identified in paragraph 63.1.2. above. The complaint in the
second TOR is that | am not fit and proper because of complaints of
professional misconduct made against me with the KwaZulu-Natal Law

Society,

The complaint identified in paragraph 63.1.3. The complaint in the third TOR
is that | am not fit and proper because i faced criminal charges for acts of

violence.

The complaint identified in paragraph 63.1.3 (bullet 2). The complaint in the
fourth TOR was that | was not fit and proper because of my arrest and

detention on criminal charges.

The complaint identified in paragraph 63.1.4. None of the TOR referred to a
failure to disclose what steps | took to finalise my complaint against the South
African Police Services (SAPS).

| further submitted that the only complaint contained in the submissions that
should be adjudicated at the inquiry was the complaint identified in paragraph
63.1.5. Despite this, | responded to all of the allegations contained in the

President’s submissions.
My submission to the Cassim Enquiry

| prepared (but did not present) a detailed submission to the Cassim Enquiry
wherein | dealt at length with the TOR of the Enguiry and the compiaints
against me.
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My submission is attached hereto as Annexure “MN 5.”.

In my submission | raised my opinion that the complaints against me
concerned the three requirements of Section 9(1)(b} as set out in 12.3 of my
submission (paragraph 14 of this affidavit, above). Salient points raised in

this regard are indicated in the excerpt below:

15.

15.1

16.2.

15.3

16.

17.

Those three requirements mean the following:

Integnty includes the high standards of honesty and candour fhe
faw expects from alf legal practitioners who may not compromise on
standards of honesty and integrity.

Experience implies refevant knowledge and skilf acquired over time
from observing and from practical acquaintance.

Conscientiousness means hardworking, diligent, and reliable with a
genuine concern for the quality of one's work.

The fit and proper test for appointment as NDPP is substantially
similar to the fit and proper test for admission as an atlorney or
advocate; i.e. the same requirements and considerations apply.
Consequently, the submission by the President that a higher test
applies to the appointment of an NDPP Is wrong in law (and in
logic. There is no reason why the requirements of Integrilty,
experience and conscientiousness applicable to legal practitioners
should be any different for the NDPP.)

The requirements of s9(1){b) apply to the NDPP to ensure that he
discharges his statutory and prosecutorial duties honestly,
independently, diligently, without fear, favour or prejudice, in
keeping with the professional status and standards assocciated with
the post, while maintaining prosecutorial independence.
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18 The question whether the NDPP Is a fit and proper person is an
obfective inquiry. Whether the NDPP is fit and proper is not a
question leff to the discretion or indeed opinion or view of the
President.

H. Unlawful conduct of Advocates Jiba and Mrwebi and Public
Perceptions of the NPA

69. | also dealt with this aspect in my submission to the Cassim Enquiry when
dealing with the public's perception of the NPA, emanating from numerous
media reports. The President later complained that my statements to the
media damaged the public's perception of the NPA. While | agreed that
public confidence in the NPA had been shaken, | disputed that it was
because of anything that | had done.

70, Rather, it was because of the unlawful conduct of Advocates Jiba and
Mrwebi. Both of them had abused their positions in the NPA and had acted
unlawfully. Examples of this conduct include:

70.1. The involvement of Advocates Mrwebi and Jiba in withdrawing charges of
fraud and corruption against the former head of crime intelligence, Major-
General Richard Naggie Mdluli (Major-General Mdluli).

70.2. Both the High Court' and the Supreme Court of Appeal? found that there
were grounds to review their decision to withdraw charges against Major-
General Mdluli. The NPA was ordered to reinstate the charges against Major-
General Mdluti.

70.3. In the High Court, Murphy J criticised the manner in which they had
conducted the proceedings. He held3:

! Freedom Under Law v The national Director of Public Prosecutions (26912/12) [2013] ZAGPHHC 271: [2013] all
SA657 (GNP); 2014 (1) SA 254 (GNP); 2014 (1) SA SACR 111 (GNP) (23 September 2013)

2 National Director of Public Prosecutions v Freedom Under Law (67/2014; ZASCA 5§; 2014 (4) SA 298 (SCA);
2014 (2) SACR 107 (SCA) (17 April 2014

: FUL v NDPP, op cit at [24]

Page 18 of 28




MSONO019

“Suffice it to say that the conduct of the respondents is unbecoming of
persons of stich high rank in the public service and especially worrying in the
case of the NDPP, a senior officer of this Court with weighty responsibility in
the proper administration of justice. The attitude of the respondents signals a
troubling lack of appreciation of the constitutional ethos and principles
underpinning the offices they hoid“

70.4. Murphy J found that Advocate Jiba had failed to disclose Glynnis
Breytenbach's representations in the NPA's record of the decision. Advocate
Jiba also made no mention of the representations made by Ms Glynnis
Breytenbach urging her to review the decision not to pursue charges against

Major-General Mdiuli*

70.5. In the SCA, Brand JA confirmed Murphy J's decision. He criticised Acdvocate
Jiba's conduct.5

70.6. [n the case of Major-General Johan Booysen v Acting National Director of
Public Prosecutions,® Gorven J found that Advocate Jiba had misled the

court?.
71. In relation to Advocate Mrwebi, the following is relevant:

71.1. Murphy J found that Advocate Mrwebi's evidence lacked cradibility,
particularly in relation to his contention that he consulted with Mr Sibongile
Mzinyathi before he decided to discontinue the prosecution against Major-

General Mdluli.8

4FUL v NDPP, op cit para 83

SNDPP v FUL 2014 (4 SA 298 (SCA) at para [37]
6 (2014) 2 All SA 391 (KZD)

7(2011) 32 ILT 112 (LAC)

8 FUL v NDPP, op cit [56]
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71.2. Advocate Mrwebi had failed to disclose relevant documents thag fomed part
of the record of his decision to withdraw charges against Major-General

Madlluli®.

71.3.  Murphy J also rejected Advocate Mrwebi's contention that the decision to
withdraw charges against Major-General Mdluli had been made in
consultation with Mr Sibongile Mzinyathl. He aiso rejected Advocate
Mrwebi's contention that investigations into the charges against Major-
General Mdluli were defective, and his evidence that Ms Breytenbach had
believed that the charges were defective, as improbable. He found his

evidence unreliable’,
71.4.  Murphy J's findings against Advocate Miwebi were confirmed by the SCA!",

72. As early as 18 July 2014 | had recommended to the Minister of Justice that
the President pursue disciplinary action against, amongst others, both
Advocate Mrwebi and Advocate Jiba.

73. in the memorandum to the Minister of Justice referred to above, it was
pointed out that:

73.1. Section 195 (1) of the Constitution requires public administration to be
governed by democratic values and principles enshrined in the Constitution.
These values require public servants to conduct themselves with a high
standard of professional ethics, to provide services impartially, fairly- and
equitably without bias, and to be accountable,

73.2. The Code of Conduct of the NPA was informed by the values and principles
that are enshrined in the Constitution, the NPA Act and the United Nations
Guidelines on the Role of Prosecutors. It emphasises the crucial role that

5 Booysen v Action Mational Director of Public Prosecutions, op cit at para [32] and [34]
1 FUL v NDPP, op ¢it at paras [38]; [61]; [68]
'LNDPP v FUL op cit at Fné, paras [40] - [42]
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74.

75.

75.1.

75.2.

75.3.

76.

77.

78.

78.1

MSONO021

prosecutors play in the administration of justice. it also stresses the need for
prosecutors to be fair, effective and to act without fear, favour or prejudice.

! requested the President to suspend Advocates Jiba and Mrwebi pending an
inquiry into their fitness to hold the offices of Deputy NDPP and Directors of
Public Prosecutions. | suggested that the inquiry be chaired by a retired
Judge of the High Court.

| pointed out that there were outstanding criminal proceedings against
Advocate Mrwebi for defeating the ends of justice and for intimidation.

At the time | wrote that memorandum | was considering appointing a fact-
finding inquiry to investigate allegations of unethical conduct by senior
members of the NPA, including Advocates Jiba and Mrwebi.

On 31 July 2014 Justice Yacoob was appointed to investigate, establish and

determine:

The alleged involvement of the NPA's employees, including senior officials, in
the leaking of information to the media and other interested parfies;

The alleged unethical and unprofessional conduct on the part of the NPA's

employees.
Whether any member of the NPA committed an unlawful act.

Advocates Jiba and Mrwebi refused to cooperate with Justice Yacoob,
despite my express instructions to them to do so.

Justice Yacoob completed his report.

Justice Yacoob made three recommendations, two of which were relevant to

the Cassim inquiry. They were:

. Criminal charges should be instituted or continued against certain members

of the NPA:
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The NPA should appoint a Judicial Commission of nquiry with powers of
compulsion to investigate allegations of impropriety in the NPA.

| handed a copy of Justice Yacoob's recommendations to the Minister of
Justice and the President. They did not act on the recommendations.

The Mokgoro Commission was later appointed by President Ramaphosa.

The settiement agreement

| had on 8 August 2014 submitied a founding affidavit to the High Court
citing the President of the Republic of South Africa as the first Respondent
and the Minister of Justice and Correctional Services as the Second
Respondent, in an application to compel the President to furnish me with
further particulars pursuant fo his intention to hold an Inquiry into my fitness
to remain in office. | did not proceed with my urgent application since
negotiations then commenced between myself and the President with a
view to settling the dispute that had arisen regarding my continued
service as head of the NPA.

There were a number of reasons why | negotiated a settflement agreement

with the President.

First, I entered into the settlement agreement to settle what | considered
to be an intractable, undesirable and ongoing dispute belween myself, the
President and Minister Radebe.

The source of the dispute was the fact that the President wanted me to
vacate the office of the NDPP and | did not want to leave office. A number of
spuricus and baseless grounds were raised for me to depart office, and |
vehemently disagreed with those grounds. To this day | maintain that | am fit
and proper to hold the office of NDPP and would serve again. My fitness and
propriety was agreed to and recorded by the President and Minister in the
settlement agreement, and they did not contend otherwise before Court.
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82.2. In my position as the NDPP | understood my relationship with the President
as the appointing authority of the NDPP to be relevant to my employment
status. This is based on his appointment powers in terms of section 179 of
the Constitution. | further understood my tenure as NDPP to be contractual in
nature and not exclusively regulated by the NPA Act.

82.3. While the dispute between the President and | remained unresolved,
attempts were made to resolve it through negotiations between myself, the
President's legal representatives, Michael Hulley and Ms Busisiwe Makhene,
(Ms Makhene) the Minister and the Minister of State Security, David
Mahlobo (Minister Mahioho).

82.4. Inlight of these negotiations, | uitimately accepted the terms of the settlement
agreement so as to resoive the dispute that had arisen with the President
and the pending litigation | had been forced to bring to the Court. 1 did so on
the basis that the President and | were entitled to resolve disputes by
reaching a settlement that was acceptable to all parties.

82.5. | was therefore of the view that the settlement agreement was concluded, not
in terms of the NPA Act, but rather to settie a dispute. | later was advised,
and accept, that the NPA Act regulated the terms of any early termination of
my tenure as NDPP.

826. However, all of this did not change the simple fact that the settlement
agreement was not, and was never intended to be, concluded to constitute a
request on my part fo vacate office in terms of section 12(8) of the NPA Act.

Second, | was also of the view that my entering into the settlement
agreement was an attempt to protect the integrity of the office of the NDPP.

83.1. The dispute between the President and |, and my difficulties with Advocates
Jiba and Mrwsbl of the NPA had been ongoing and the President did not

seem willing to intervene {o resolve them.
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83.2. There was also considerable media attention paid to the dispute and
speculation on the issues at stake regarding the integrity and functionality of
the NPA.

83.3. Durng May 2015, the President, the Minister and | concluded a
settlement agreement in terms of which | agreed to relinquish my position as
NDPP. | received a settlement amount equivalent to what | would have
received as a salary had | served my fuil term as NDPP. In that agreement,
the President acknowledged that | was a fit and proper person to hold office
as the NDPP.

| then vacated my office as the National Director of Public Prosecutions, but
not in terms of Section 12(6) of the NPA Act..

My refusal to vacate my Office in terms of section 12(6)

At all material times, the President, the Minister and the President’s legal
representative Mr Hulley, were aware that | did not intend to, and in fact did
not, request the President to allow me to vacate office in terms of section
12(6}, me having informed them accordingly.

in this regard, | met with Mr Huliey after the conclusion of the settiement
agreement and shortly after | was served with the papers in the application
issued out of the Court under case number 62470/15 (the Corruption
‘Watch/ Freedom Under Law application).

86.1. On 22 October 2015, | met with the Minister of State Security, David Mahlobo
at the Beverley Hills Hotel in Durban, at his request. | drove him to Ebandia
Hotel in Ballito where he was scheduled to speak at the opening of the
“Integrity Leadership Summit®, hosted by the Office of the then Premier of
KwaZulu Natal, Mr Senzo Mchunu.

86.2. | was acquainted with Minister Mahlobo from when we had both aftended
university at the same time.
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Minister Mahlobo instructed his Chief of Staff, Mr Maduma, to arrange a
meeting between myself and Mr Hulley. That meeting took place on the next
day, 23 October 2015, between myself, Mr Hulley and Mr Maduma, over
breakfast at the Beverly Hills Hotel in Durban,

During that meeting, Mr Hulley enquired how | intended to approach this
application by Corruption Watch and Freedon Under Law. | advised him that |
had not filed a Notion of Intention to Oppose.

Mr Hulley proposed that | should work with the President on the matter and
he offered to pay my legal costs, including the costs attendant on appointing

a senior counsel.

I advised him that ! couid not accede to that request until | had seen the
response which the President intended to file.

it was evident o me that Mr Hulley wanted me to say on oath that | had
made a request to the President to vacate my office in terms of section 12(8)
of the NPA Act. | advised Mr Hulley that | was not prepared to make that
statement since that was not what had occurred factually. | reminded him that
| was an officer or this Court and that | would not mislead the Court. |
emphasised fo him that there was correspondence between my legal
representatives and the President that made it clear that | had never made
such a request. | had drafted some of that correspondence personaily.

| pause to note that, when | requested copies of this correspondence from my
attorney following the meeting, { was informed that the files containing it had
disappeared from my attorney's office. Fortunately, | had taken the
precaution of keeping copies of the documents.

| concluded by stating to Mr Hulley that ! did not intend to oppose the
application, but | would be required to file a response in the event that the
President's answering affidavit contained any false representation of events,
Mr Huliey advised me that the Presidents answering affidavit had already
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been prepared and that no false averments as to the sequence of events

were made in this regard.

Mr Hulley undertaok to provide me with a copy of the draft affidavit. However,

he never did so.

| only became aware of the content of the President's answering affidavit
after it had been filed in February 2016.

Thereafter, | contacted Minister Mahlobo and complained about the
version contained in the President's affidavit and Mr Hulley’'s conduct.
Minister Mahlobo invited me to his official residence in Waterkloof, Mr
Maduma was also present at that meeting. | advised Minister Mahlobo about
my meeting with Mr Hulley, and in particular about Mr Hulley's undertaking to
me to provide the President's affidavit to me before it was filed, which was
not fulfilled.

| advised Minister Mahlobo that | was not happy about what had happened
and the version in the affidavit. | made it clear to him that even though | had
not filed a notice of infention to oppose the application, | would consult with
my legal representatives and advise them of what had happened. | explained
to Minister Mahlobo and Mr Maduma that this application had now affected
my reputation and | had to do something about it.

Minister Mahlobo then immediately telephoned the Minister, in my presence,
although | did not speak to the minister.

Minister Mahlobo explained to the Minister that the President had deposed to
an affidavit in which he had stated that | had requested to vacate office, even
though there was correspondence which clearly indicated that this was not

caorrect,
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91.4. Minister Mahlobo advised me that, according to the Minister, Mr Hulley had
advised the Minister that | had agreed that | had made a request to vacate
office. I disputed this with Minister Mahlobo,

92. Accordingly, to the knowledge of the President's legal representatives and
the Minister, | have always denied that | made a request to the President to
vacate the office of the NDPP in terms of section 12(8) or at all. This is
supported by the irrefutable documentary evidence that has been placed

before Court.

K. Conclusions

93. Political and external interference in decision making in the NPA
undermined its integrity and effectiveness and served to erode public

confidence in the organisation.

04, The failure to act decisively against Advocates Jiba and Mrwebi

harmed the organisation.

95. In my view the Parliamentary Commiitee on Justice did little or nothing to
exercise appropriate oversight or intervene in the issues concerning
Advocates Jiba and Mrwebi, at least while | was in office.

| know and understand the contents of this declaration.
| have no objection to taking the prescribed oath.

I con prescribed oath to binding on my conscience.

MXOLISI SANDILE OLIVER NXASANA
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The Deponent has acknowledged that he knows and understands the contents of this
affidavit, which was sworn to before me and the deponent’s sig%ture was placed
thereon in my presence at Pretoria on this the {(? : day ob = 2019,

the regulations contained in Government Notice No R1258 of 21 July 1972, as

otice No R1648 of 19 August 1977, as amended, having
&
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AFFIDAVIT

I, the undersigned,

TERENCE JOHN JOUBERT,
States under oath in English:

L.

I am an adult male 45years old with LD no, 680728 5526 085, and residing
at 32 Roosevelt Road, Padfield Park, Pinetown, 3610 with telephone number
{031) 3345095, with cell number 0765966332 and I am employed as a Risk
Specialist for the National Prosecuting Authority of SA, 88 Field Street, 3*°
Floor, Southern Life Building, Durban, 4001.

2.

1 hereby make oath and say that the facts deposed to herein are within my
own personal knowledge and belief unless otherwise stated and are tree and

correct.

3.

On the 2013-09-18, I was on duty and I was supposed to fetch Adv. Jiba
from the Ushaka International Airport. After making the arrangements I got
a call from Adv. Jiba’s secretary to say that she would be fetched by Col.
Mhlongo on instructions from the DPP-KZN. Col. Mhlongo is currently
seconded to NPA's Missing Person’s Unit, that is headed by Debra Quinn in
the province and by Shawn Abrahams at VGM., Their job is to assist
members of the NPA to obtain information by interviewing wiinesses to
conclude their investigations. Shortly after the meeting between Adv. Jiba
and Col Mhlongo, he (Col. Mhlongo) came to me in my office and told me
that the new guy (referring to the new NDPP Mr. Nxasana), does not like
Ady. Jiba and Adv. Mrwebi, He is aware that I do have a great relationship
with Adv. Mrwebi and he was playing on my emotions. I asked why he
thought so, and he said that he was sent by Jiba, as she is convinced that this
guy is not the right person for the job and that we should try and find
something on him as they did against Mr. Gumede.
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4

Mr. Gumede was the first person that we had heard about who would have
been appointed the NDPP. The DPP had then insisted that Adv. Makhosi
(prosecutor) make a statement against Mr. Gumede concerning the manner
in which he (Mr. Gumede) had ill-treated her. This incident gave us
indications as to the kind of people we were dealing with and to what
lengths these people would go to get their way. Col. Mhlongo was
instrumental in mobilizing people to gang up against Mr. Gumede.

2

I then told him that this would be playing with fire as we are only small fries
and when elephants fight the grass suffers was my comment to his
suggestion, Col. Mhlongo assured me that their efforts would not be in vain
as Jiba had said if this man (Mr. Nxasana) is removed, then she would be
appointed again. The plan was not whether Mr. Nxasana is guilty but the
mere fact that they wanted to embarrass him and insist that he be removed.

6.

On the 18" November 2013 we (Col. Mhiongo and I) had another meeting,
but this time to discuss the fact that there are two unknown police officials
occupying an office next to the DPP. When 1 raised this with the DPP, my
executive manager, Mr. Ramahana flew down to Durban to inform me that
the DPP complained about the manner in which I handled the issue of the
police officials. I should leave those members as they are, and I should not
ask too many questions. The police officials are said to be here to protect the
DPP, but this is done without any TRA (Threat Risk Assessment) as per the
security policy. We have requested secondment lstters from SAPS but to
date we have not received any correspondence from SAPS.

7.

Col Mhlongo then informed me that 1 should not worry about these two
members as they were brought to work on the project against the NDPP.
They went to Umlazi SAPS where they found people that could implicate
Mr. Nxasana in a murder case, This case apparently happened in 1985/6 and
his mother (who is a teacher) paid for the docket to disappear. The police
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officials interviewed people in the Umlazi area to see whether they could not
get tangible evidence out of them. These two police members were given a
vehicle from the Provincial Commissioner to do their investigations against

the NDPP.

8.

Col. Mhlongo aiso asked that I must assist them with somebody that works
at RAF (Road Accident Fund) because the information was that he, Mr.
Nxasana had embezzled money from RAF. He also mentioned that Mr.
Nxasana wife worked there. I told him that I would talk io people that I
knew to see whether they could assist us. He then informed me that even if
he is moved from the NPA to another place, he would continue his

investigation from wherever he is.
9.

1 know and understand the contents of this statement.
I have no objection to taking the prescribed oath.
I consider the prescribed oath to be binding to my conscience.

DATED AT DURBAN THIS DAY MBER 2013

I
ERENCE JOBN JOUBERT

The abovementioned statement Was taken me and the deponent has
acknowledged that he knows and understands the content of this statement.
This statement was sworn to before me and the deponent’s signature was
placed thereon in my presenice at Durban on 2013-11-25.
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Wiie Hofmeyr_s Alfidavitls fin.docx

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE DIVISION, CAPE TOWN)

CASE NO: 1778215
In the matter between:
DEMOCRATIC ALLIANCE Applicant
and
PRESIDENT OF THE REPULIC
OF SOUTH AFRICA First Respondent
THE MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES Second Respondent
THE NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS Third Respondent
NOMGCOBO JIBA Fourth Respondent
GENERAL COUNCIL OF THE BAR Fifth Respondent

AFFIDAVIT BY WILLIAM ANDREW HOFMEYR

|, the undersigned, :
WILLIAM ANDREW HOFMEYR

Do hereby make oath and state:

1. lam an adult male. | was appointed to the National Prosecuting Authority {NPA) in 1899
in order to head the Asset Forfeiture Unit (AFU). 1 have held that position ever since, first
as & Special Director of Public Prosecutions, and from 2001 as a Deputy Netional Director
of Public Prosecutions to head the AFU. On 17 August 2015 | was moved from my
pusition as head of the AFU and became the head of the Legal Affairs Division.

2.  The facts herein contained are, except where the context otherwise indicates, within my
personal knowledgs and are, to the best of my knowledge and belief both true and
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3.

7.1

7.2

| have read the answering affidavit on behalf of the First, Second and Third Respondents
in this cage (that is case number 17782/15 in the High Court of South Africa (Westemn
Cape Division, Cape Town}) of which the deponent was Mr Shaun Abrahams (Mr
Abrahams), the National Director of Public Prosacutions (NDPP). In that affidavit Mr
Abrahams expresses opinions about my conduct which are unfounded and misleading. |
have sought the advice of Attorneys Webber Wentze! and of Senior Counsel. | have in
these circumstances been advised that as an officer of the court it would be my duty to set
the record straight on affidavit and to make my affidavit available to the parties in this
matter,

in addition, | have been advised that it is my duty to disciose the information | know having
regard to the provisions of s34, 165 and $178 of the Constitution, and the provisions of
the NPA Act. | have become aware that Mr Abrahams's affidavit is misleading to my
personal knowledge. | am well equipped and better placed than any other person to sst
the record straight. Further | have been maligned and wish to act in defence of my
raputatior.

| do not want to take sides in this matter, and therafore wish to make my affidavit available
to both sides.

Mr Mxolisi Nxasana (Mr Nxasana) was appointed as NDPP by the President of the
Republic of South Africa with effect from 1 October 2018. He succeeded Ms Nomgcobo
Jiba (Ms Jiba) who had been acting as NDPP for the period of the preceding 18 months.
During this period | was head of the AFLJ.

The end of Ms Jiba's tenure as Acting NDPP and the beginning of Mr Nxasana's term as
NDPP saw a storm of judiclal criticism of Ms Jiba in the judgments in the foliowing cases:

Freedom Under Law v The National Director of Public Prosecutions & Others (North
Gauteng High Count, Pretoria case no. 26912/2012 and SCA case no. 87/2014 in
which judgments were handed down on 23 September 2013 and 17 April 2014
respectively). (Judgmente in these decisions have been reported as Freedom
Under Law v National Director of Public Prosecutions & Others 2014 (1) SA 254
{GNP); [2013] 4 All SA 657 (GNP}, and National Director of Public Prosecutions &
Others v Freadom Under Law 2014 {4) SA 298 (SCA); [2014] 4 All SA 147 (SCA),

respectively);

Booysen v Acting National Director of Fublic Prosecutions and Others (KwaZulu-
Natal High Court, Durban case number 4665/2010 in which judgment was handed
down on 26 February 2014) (The judgment in this decision has been reported as
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7.3

10.

11.

12.

Booyssn v Acting National Director of Public Prosecutions & Othsrs [2014) 2 All SA
381 (KZN));

Democratic Alliance v Acting National Director of Public Prosecutions & Others
(North Gauteng High Court, Pretoria case no, 19577/2009 and SCA case no.
836/2013 in which judgments was handed down on 16 August 2013 and 28 August
2014 respectively). The judgments in these decisions have been reported as
Democraiic Alliance v Acting National Director of Public Prosecutions & Others
[2013] 4 All SA 610 (GNP); and Zuma v Democratic Alliance and Others [2014] 4 All
SA 35 (SCA)).

Over the months foliowing his appointment, Mr Nxasana made a singere effort to find truth
and understand what had happened. He requested reports from all those affected. They
all provided him with reports, except for Ms Jiba who refused to respond despite a number
of follow-up requests that she do so. She was given every opportunity to explain her
conduct and refute the court findings, but she failed to do so.

I wish to emphasise that this was not an effort build a case against Ms Jiba or any of the
othears.

It was in the context of this refusal by Ms Jiba to provide Mr Nxasana with information or
explanations of what had happened in these cases that asked me and others to assist him
to gather information concerning these cases and what had transpired in them, Including
copies of judgments and the records of the cases.

I wish to stress that this was purely an internal investigation as happsns every day in
organisations where there is & need to to determine whether thess has been irregular
conduct or not. It did not involve the use of law enforcement powers. It was also similar to
what | had been requested to do by tha then NDPP in the Zuma matter where sericus
allegations were made against senior NPA staff. It involved looking at documents and
interviewing members of the NPA and others to gather information about what had
transpired. It was not in the nature of a criminal investigation. The purpose was to ensure
that Mr Nxasana was fully informed of the ¢ircumstances of the criticiem of Ms Jiba so as
to enable him to carry out his functions and responsibilities as NDPP. Mr Nxasana was
briefed about this situation not only by me, but aiso hy ather officials of the NPA.

In some cases information was gatherad by the Chief Executive Officer (CEO) of tha NPA,
Ms Karen van Rensburg, where it was necessary to use the powers vested in her to

access information in possession of the NPA,
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13. In addition, on 26 June 2014, the NPA briefed Mr Ellis SC to fumish a fegal opinion on the
following questions:

13.1 the disciplinary procedures available in respect of senior personnel in the NPA; and

13.2 whether disciplinary steps cught 1o be taken against Ms Jiba amongst others whose
conduct had also been subjected to judicial criticism.

14. Mr Ellis SC furnished his opiriion to the NPA on 7 July 2014,
15. Concerning Ms Jiba, Mr Ellis made the following rscommendations:

* consequentiy recommend that the President should, in terms of section 12(6}(a) of
the NPA Act, consider to provisionally suspend Ms Jiba pending an inquiry into her
fitness to hold the office of Deputy National Public Prosecutions to be presided over
by a retired judge of the High Court.

f also recommend that a criminal investigation for perjury be opened against Ms
Jiba,

Finally, | recommend that the findings against Ms Jiba made in the judgments
referred o above be submitted to the General Council of the Bar as a matter of
urgency to consider whether an application should be brought against her in terms
of section 7 of the Admission of Advoecates Act”

16. It was on the basig of this opinion that the NDPP instructed his legal advisor, Mr Gerhard
Nel (Mr Nel), to draft the confidential ministerial memorandum dated 18 July 2014
addressed to the Minister of Justice and Correctional Services (the Minister). The
memorandum was approved by the NDPP shortly before he departed on leave for 2 days
subject to few minor changes that he required. Since he regarded the matter as urgent,
he requested me to sign the memorandum once the changes had been made as | would
be acting as NDPP during his absence.

17. The memorandum made a number of conclusions and recommendations, namely that the

NPA and the NDPP should:
17.1 report the adverse findings to the Minister and the President;
17.2 recommend that the President should in terms of sectlon 12(6)(a) of the NPA Act,

consider to provisionally suspend Ms Jiba, and Messrs Mrwebi and Mzinyathi
pending an inquiry into their fitness 1o hold the offices of Deputy NDPP and DPPs,
respectively, to be presided over by a retired judge of the High Court;
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17.3 refer the matter and findings of the Courts to the South African Police Service
(SAPS) with a view to open criminal investigations for perjury against the above-
mentioned members of the NPA;

174 submit the findings of the Courts against the three members of the NPA to the

General Council of the Bar so as to consider whether an application should be
brought against them in terms of section 7 of the Admission of Advocates Act.

18. Mr Nxasana and | were briefed by Mr Nel regarding the opinion of Advocate Ellis SC. We
also applied our minds to the opinion and the racords of the cases availabie to us. It is not
for me to judge whether Ms Jiba is culpable. No more do | wish to take sides in this case.
Woe adopted a view in good faith, firstly, that there were prima facie grounds in terms of
section 12(6)(a) of the NPA Act on the basis of which the President should suspend Ms
Jiba pending an inquiry into her fitness, secondly, there existed a reasonable suspicion
that Ms Jiba had lied under oath and that the matter should be referred to the SAPS for
further investigation and, thirdly, that there was a prima facie case of unprofessional
conduct on the part of Ms Jiba of sufficlent gravity that the matter should be reported to
the General Coundll of the Bar to consider whether an application should be brought
against her in terms of section 7 of the Admission Advocates Act.

19.  We are of the view and | submit that the contents of paragraph 85, 87, 97.5, 122.5 of Mr
Abrahams' affidavit are defamatory of ug and are untrue. Nxasana and | reserve our
rights in this regard. There was no conspiracy to bring down Ms Jiba. NDPP Nxasana
could not just fold his hands and be supine in his response to the judicial criticism of Ms
Jiba. He took steps after careful consideration of the marits of the criticisms to ensure
these were fully investigated by the appropriate autharities - the SAPS, the GCB and the
Presldent - 50 as to give them opportunity to take appropriate action if necessary.

20. | submit that Mr Nxasana conducted himself in accordance with the standards set in
section 195 of the Constitution. As is my legal duty, | assisted him when he required my
assistance.

21. 1 refer to the statement by Mr Abrahams at paragraph 91 of his affidavit in which he states
his conviction that the Yacoob Committee was initiated by Mr Nxasana and Mg Van
Rensburg with a mind, in particuiar, to discredit Ms Jiba. This Is not true. Mr Abrahams
interposes in parenthesis as follows “[importantly, | pause to mention that Mr Hofmeyr
confirmed to me that he had recommended the notion of the Yacoob Commission to Mr
Nxasana).” | did indeed support the fact finding committee by Judge Yacoob in order to
obtain a further independent view (in addition to that of Adv Ellis) from a respected,
retired, senior judge on the accuracy and gravity of the judicial criticisms of Advocate Jiba
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and others. He was to interview relevant persons, look at the judgments, the records of
the cases and any other relevant documents which had been found. His work was not 1o
be equated to that a public commission of inquiry. It was intended to be an internal
investigation in support of possible discipfinary processes as envisaged in the NPA Act.

22, Regarding the argumentimplication that this was unlawful, the NPA looked carefully at
this issue, took advice from counsei and was satisfied that it was lawful. In particufar, it
also considered the precedent at SARS where a similar process was initiated to consider
serious allegations against its head, Mr Magashuia.

23. Ms Jiba and Mrwebi were regquested to co-operate with the Yacoob committee, but
refused to do so. Thus Yacoob recommended a formal commission of enquiry that would
have powars to compel them to cooperate,

24, | refer to Advocate Abrahams statement at paragraphs 92 and 97.4 of his affidavit which
imply that it was improper for members of the AFU to have been involved in the internal
investigations regarding Ms Jiba. There was no impropriety. | was requested by the Ms
van Rensburg, the CEQ of the NPA, to make some of my staff in the AFU available 1o
assist in the process of assembling documents for the Yacoob committee, and to assist
her. Mr Nxasana supporled this request. In regard to these activities they reported to her,
not to me. She was acting within her powers. | complied. Had | not complied, she wes in
any event entitled to proceed to utilise members of the AFU without my consent me.

25. As CEO, Ms van Rensburg was the Chief Information Officer of the NPA and entitied to all
information and documentation in possession of the NPA and its officials.

26. | do not wish in this affidavit to debate the merits of the eriticlsms of Ms Jiba. These will no
doubt be at the heart of the debate on the merits of this case. However, for the sake of
clarity | refer to the foliowing:

26.1 there is a conflict betwaen what Mr Abrahams states at paragraphs 112.6 and 170
of his affidavit. On the one hand he states that Advocate Jiba's instructions were in
fact that a further affidavit be interposed to deal with allagations in Booysen's
answering affidavit. On the other he stales that he is advised and verily believes
that Ms Jiba was relying on the advice of counsel in not seeking to interpose a
further affidavit;

26.2 I refer to the extract from Gorven J's judgment contained in paragraph 24 of my
memorandum to the Minister of Justice and Corractional Services being annexure
*SA2" to Mr Abraham's affidavit. Gorven J stated:
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“The inference in this case need go no further than that, on her version, the
NDPP did not have before her annexure NJ4 at the time. In addition, it is clear

that annexura NJ3 /s not a sworn statement. MMM

28.3 Whilst casting serious aspersions on the character and conduct of Booyssn
annexuras NJ2, NJ3 and NJ4 do not at all implicats Booysen in the conduct in
respect of which he was charged; annexure NJ5 on which Adv Jiba said she relied
(& copy of which | attach marked WH1) does link Booysen to the offences in
question, but the statement is hearsay in its entirety in so far as Booysen Is
concerned.

26.4 | am In pogsession of documents received by me in the normal course my work at
the NPA relevant fo the case which Mr Abrahams has not attached to his affidavit.
As an officer of this courl | am advised by my legal advisers that | am duty bound to
disciose this information. | attach one of these documents marked WH2. K Is &
memorandum from Mr Jan Ferreira the prosecutor in the criminal case against Ms
Jiba arising from her conduct in the Booysens matter, dated 5 August 2015. He
reaches the conclusion that the decision to prosecute Ms Jiba was sound in law. Mr
Ferreira is widely regarded as one of the best and most experienced prosecuters in
the NPA,

28.5 I atiach marked WH3 an email from Mr Ferreira to Mr Mokgathle dated 17 August
2015. The subject is Ms Jiba. Mr Ferreira4 asked whether the docket (and opinion)
had baen forwarded to the NDPP. He stated he needed a 'decision' as soon as
poesible. it is clear from the email that Mr Mokgathle belleved that It was the NDPP
who would make the decision, even though Mr Abrahams later announced that Mr
Mokgathle had made the decision.

26.6 Mr. Nxasana had called for all files that she had dealt with as acting NDPP.

26.7 The possible appeal against the Gorven judgement was not brought to Nxasana's
attention after his appointment. It was only when he read about it in the media that
he first knew of it. He was concemed that such a high profile matter was being
conducted without informing and briefing him, and called for a briefing and was not

s W

told that there was an appseal.
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26.8 The tema informed him that counsel had let them down by making certain
concessions in court. Howsver, the notice of appeal filed later disputes that the
concessions were made.

26.9 He asked Ms Jiba whether judge was incorrect in his finding, and she replied that
she had relied on the advice from the racketeering experts. He convinced the team
that even if the concessions had been wrongly made, that there would be little
prospects of success given the findings on the Ms Jiba's evidence. He understood
them to agree that the appeal should be withdrawn.

26.10 | refer to paragraph 198 of Mr Abrahams stfidavit. As described above, | signed the
confidential ministerial memorandum dated 18 July 2014 addressed to the Minister
of Justice and Correctional Services. | did so on behalf of the NPA. Any significant
action by an acting NDPP would only be undertaken with the full knowledge of the
NDPP, either by consulting on the phone or on email. In this case, ! received a
request by the NDPP, Mr Nxasana, to sign the memo that he had already approved
subject to a few changes. | submit that annexe SAE to Mr Abrahams’ affidavit clearly
demonstrates that | was authorised to sign the memorandum and that it was duly
submitted on behalt of the NPA,

26.11 if it is correct that the Minister did not forward the memorandum. | would regard this
as unusual since | believe he was duty bound to forward the memorandum to the
President who was the decision maker in such matiers. Howevet, it is not correct
that the President did not receive the memorandum as Mr Nxasana informed me
that he had personally handed the memo to the President when he met with him in

about July 2014.

26.12 Section 24(3} of the National Prosecuting Authority Act No 32 of 1998 provides as
follows:

A Special Diractor shall exarcise the powers, carry out the duties and perform the
functions conferred or imposed on or assigned 'o him or her by the President,
subject to the directions of the National Director: Provided that if such powers,
duties and functions include any of the powers, dulfes and functions referred to in
section 20 (1), the shall be exercised, carried out and performed in consultation with
the Director of the arsa of jurisdiction concemed,

26.13 | attach marked WH4 redacted draft minutes of a meeting of the EXCQ of the NPA
dated 24 and 25 January 2012. The meeting was chaired by Ms Jiba. | refer to
page 7 of the minute where both Dr Ramaite and | explained the existence and

= P g
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effect of the provisions of section 24(3). Ms Jiba must have known at that point that
the decision of Mr Mrwebi to withdraw charges against Mdiuli without having done
so in consultation with Mr Mzinyathi was unlawful. Yet she continued to defend Mr
Mrwebi's decision over the course of the following year in the litigation in the FUL
case.

28.14 ! would like to point out that almost all the NPA senior management accepts that the
meaning of “in consultation” means that there must concurrence beiween the
relevant decision makers. Indeed there is no room for debate as it is dafined as such
in 8233(3) of the Interim Constitution.

26.15 Finally, t wish to refer to paragraph 86 of Mr Abrahams' affidavit. | sat in the
mesting when Adv Ellis SC was briefed. Ho was informed that some acrimony
existed in the NPA to ensure that he would bsar that in mind when he considsred
the maiter. However, this was given merely as background information. It was not
relevant to the conduct of Ms Jiba in respect of which his opinion was sought.

27. Mr Abrahams has launched an unwamanted and unfounded atiack on my Integrity in his
affidavit. Shortly after his assumption of office he had removed me from my position as
head of the AFU, which | had occupied with success for many vears. He made me head of
the Legal Affairs Division.

28. He has removed from my supervision as head of LAD the significant number of cases
dealing with allegations of unethical conduct by Ms Jiba and other senior NPA officials,
and hag indicated that he or his personal advisor would deal with such cases.

29, He presumably appointed me to the head of LAD as he viewed me as someone with
sufficient capabilities to hold that post. The question is why he would then remove those

cases from my supervision,

30. | believe that this is so because | have made it clear that | wouid not countenance false or
misleading information being placed before court to protect NPA officials against
allegations of wrongdoing.

31. Thus it has become the situation that almost half the LAD staff no longer report to me on
certain matters, although they are still formally on the establishment of the LAD,

32. The same has happened in this application. After it was deliverad 1o the LAD, it was taken
away and | never saw the answer that was drafted until | was contacted by a journalist

about it
Y a
= o
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33. Thie raises the issue whether he wants to afford undue protection 1o Ms Jiba even if this
means that he must make baseless and defamatory attacks on me.

4. A request for Mutuai Legal Assistance in the Booysens matter was removed from me
shortly after | informed him that it had been handed to me. It related, inter afia, to a
request to Greece for Mr Danikas to sign the unsigned statement that was referred to in

the judgement by Gorven J.

35. The various attempts to undermine Mr Nxasana by Ms Jiba and others ars dealt with
comprehensively in his response to the Cassim enquiry which is attached as WHS.

36. | refer to WHS, a signed statement made by Mr Terence Joubert, a senior employee in the
Security and Risk Department of the NPA. In the affidavit Mr Joubert tells a story of how
he and others had done investigations at the instance of Ms Jiba with a view 1o bring
about Mr Nxasana's removal from office. He indicates that they had done the same
previously in respect of Mr Gumede who had earlier been mooted as a candidate for the
office of NDPP following the FUL application to compel the President to appoint a
permanent NDPF in the place Ms Jiba who had been acting for a considerable period. A
recording of the conversation to which he refers is available.

37. It suggests to me that there iz a systematic pattern of protecting Ms Jiba and others
improperly, not just in this case, but in others as well. It suggests that he has chosen to

align himseif with their agenda,

38. While she was acting NDPP, Ms Jiba openly boasted about her close relationship with the
then Minister of Justice, and how she could persuade him to do whatever was needed for

the NPA.

38. The attempts by Ms Jiba to engage in activities that are in support of political groupings is
not new. In my affidavit in the DA application to review the decision to drop the charges
against Mr Zuma, | dealt extensively with the unethical role played by Ms Jiba in the
Selebi prosecution to try to assist those close to then President Mbeki, as well as the
subsequent disciplinary action taken against her.

40. Mr Abrahams has referred to me as a politician. 1 have not participated in polltics since |
joined the NPA. For the past 17 years | have been a loyal and dedicated member of the
NPA. | have come across cfforts by politicians to manipulate the NPA for their factional
purposes, which | have strongly opposed and have expased whensaver | became aware of

_ T gy
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41, In regards to the statement by Mr Abraham that implies that there was something
improper in the NPA having a CEO, | wish to point out that it was Ms Jiba who personaily
motivated for and persuaded the Minister and the DG of Justice to appoint Ms van
Rensburg as the CEQ of the NPA on a 5 year contract,

42. | attach the confirmatory affidavit of Mr Mxolisi Sandile Oliver Nxasana.

Y

WILLIAM ANDREW HOFMEYR

&

Signed and sworn fo before me at Jeharlissbury on 30 January 2016, the deponent having

acknowlaedged that the deponent knows and understands the contents of this affidavit.
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4 July 1014

Deasar My Nrasans

NCTICE OF NSTITUTION OF EHOUIRY

| hareby adviae you thal, atier curafu! considuration of a¥ the maklers before ma, (
have lakan 3 decision (o inslitvle sn enquiry In leame of Seclion 12(EXa)(v) of the
Nationsl Frosaculing Autharily Azt 32 of 1998,

The deinfl reganing tha esiabiiphment of the Enguiry wit b communicxisd in
you shorlly,

Y uily
e ma
President, Repubiiz of Bouth Africa
Mr pixssana
Nadlons) Eirecior of Public Prosecutions
Privalz Bog X 732
Prelotls
0o

C%c::»

MSONO46

435

1]



MSONO047

ANNEXURE MN.4




MSONO048

— 136— —

147

30 July 2014

Dear Mr Nasnnng

8 NOTICE OF INTENTION TO SUSPEND IN TERMB OF SECTION 12{6)}{a)
OF THE NATIONAL PROSECUTING AUTHORITY ACT 32 OF 1998 1

1 tiadl eaitar advised you of my dacizion fo insfule sn anquiey la tamne of Saclion
12{E)u){lv} of tha Neliorat Prasectting Authorily Aol 32 of 1988, The saduly is In the
thrate of being established and 1 sm wdvised Bat Hha delalls of such Wi b
communicated 1o you ln lhe nexd few days with 2 view o il pracseding spaditiousty, Th)

You are no doubt sware that te Nationa! Frosecuting Authority I an bnporiant
comsiiutons institubon i the sdministcaton of ulce end thal mainisining poblic
corlidance In the lnstution Is of necusslty. (n ceneldieration of maintzining the ktegiiy
of tha Nationel Prosscuting Autholy and i particuler Ky good administrrtion, | am
giving conalderation 10 suspanding you on £A pay panding $ha fnaRzation of tw enguiy
o wiich |*ve referred, ,

Tha engulry will xaming your Bingss o holtt the offica ex Nalanal Diestar of Pubiic
Prossculions heving moard to whethar:

1. the cimingl sonviotiams whizh you possess fer vickent conduct; .

2. reported comments In ks media ane unbecoming of & National Direclor of Pubile ;
Pmnﬁﬂmﬂhmﬂhvahlﬁﬂﬁlﬂnﬂhﬂmﬂmndw -

Authorilty Inlo dsrepute;
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Eaced

8% cansanant with the conaclentiousress and Intagrity of en Incumbent i tha office of
Nafonal Oireetor of Public Prosacutions as raquired by the Act,

You ere requiced to fumish res with written represamations fn this regard by na bater
than 18400 on Friday 1 August 2014,

Your faithfilly

S Zuma
Prasidant of lhe Republle of South Africa T}

Mr Nxasana
Natfonel Diractor of Publie Prasacutions )

Privste Bap X 752
Pretoriz
ooot
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CASEIM INQUIRY

THE FITNESS OF THE NDPP TO HOLD OFFICE

SUBMISSIONS BY THE NDRP C PRAFT )

The Inquiry

1 Byleller dated 5 February 2015 the Prasident informed me that he had appoainted
Mr N Casaim SC {assisted by Ms LG Nkosl-Thomas and Mr SKD Madials) to
chalr an inqulry. A copy of the latter I8 attached, marked MN1.

2  The Inquiry's Terms of Reference (TOR) were published In Govarnment Gazelte
(Na. 38463 on B February 2016,

3  The TOR direot the Chairpersan (Chair) to Inquire Into whether !t Is fit or propet
for ma to hold the office of the NDPP In light of the following:

a4

a.2

3.3

s|4

My wo previous aeparate convictions on charges of aszault

The complaints of professional misconduct lald against me with the
KwaZuiu ~ Nalal Law Soclety;

My having faced oriminal charges for gets of violenoe;

My arrest and detention on criminal chargas;

' Acopyof the TOR 15 &1 pp 54 ~ 59 of the President's bundle

5
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as Medla statements either Issusd by me or on my Insiruction that
undermina or bring the offlce of the NDPP or tha NPA Into disrspute;

3.6 Any olher matter as may be relevant to the abovementionad Issues arid
my fkness and propriety (o hold the office of the NDPP as contamplated
in eeclion B{1){b) of tha NPA Act.

The Prosldent’s complaints

4

Submissions on behakl of the Presidant and the Minister were flled on Monday 4
May 2015 at 18h30,

.

His complalnts [n the aubmiaglons ate different to the complaints In the TOR. The
complaints In the submissions are the foliowing:

B.1 Before my appointment | falled to disclose to the President or his
advisors that [ had two previous convictions for assault.

8.2 | falled to Yake stops 1o expedite the finallsation of a complaint to the Law
Soclaly by Mr Jabulan! Mtshall against me In 2008.1

+

&3 In my security clearance applloation queslionnalre, in answer to the {
question -

‘Have you ever besn conviclsd or are there any pending ceses for a
criminaldeparimenial offancs... 7” -

| fafled to disclose ihe following:

Prasident's submissions, p22/29
President’s submissivas p24733- 34

2 MR
7= WY
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631  During 1985 ! was acquitied on a charge of murder**

832 During October 2012 | was arrested, bul not charged, for
Inconsidarats driving.®

6.4 ! teiled to discloss whethar | took any sieps to rasoiva my complaint
againet the wo police officers who arrested me unlawtully {during

October 2012) for inconsiderals driving.®
65 | made statements to the media that’:
B.6.1  argnotin the public interest;
6.5.2 fuel media spaculation;
653 negalively affect the public's confidence In the NPA;

554 breach the Code of Conducl.

Complaints that do not fall within the TOR

The following complaints do not fall within the TOR;

8.1 The complaint identiffed in paragraph 6.1 above. The complaint In the
first TOR Is that my two pravious convictions of essault mean that | am
rel it and proper to hald the office of NDPP,

62  The complalnt identified in paragraph 5.2. The complaint In the second

8

¥ Prealdont’s submissions p 28/37
2 Presldent’s submissions p 31/42.2
: President’s submissions p35/47
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TOR Is that | am not iit and proper because of complainis of professlional
misconduct made against me with Ihe KwaZulu-Natal Law Soclely.

Tha complaint identified In paragraph 6.3.1. The complalnt In the third
TOR Is that 1 am not fit and proper because 1 faced oriminal charges far
acts of violanca.

The complaint identified In paragraph 5.3.2, Ths complain! in the fousth
TOR le that 1 am not fit and proper because of my arrest and detention
on orirminal charges.

The complaint identifiad in paragraph 6.4, None of the TOR refers lo a
tailure to disclose what staps | took to finalise my complaint againat the
South Afrlean Polica Servicea (SAPS).

The only cempiaint In the submissions that falls In the TOR Is the complalnt
identliied In paragraph 8:5. It Is a complaint coversd by the fifth TOR.

I submil that the only complaint contalned in the submissions that shoukd be
adfudicated at the Ingulry ls the complaint Identified in paragraph 8.5. Despite
this, 1 shall respond to ail of the ellagaliona contalned In the Fresident's
submissiong,

The applicable legal rules

Appoiniment of the NDPP

The appointment of the NDPP s governad by seotion 178 of the Constitution. Rt
requires there io be & single NPA structured In terms of an Aot of Parliament,
conslsting, /nter aglla, of an NDPP who s the NPA's head, The Presideni
appoints the NDPP In his capacity as head of the national executiva,

8

10 8ecllon 176(2) provides that the NPA has the power io Institute chminal

5 Ao
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preceedings on behaif of the atata, Section 179(4} roquirea \hare to be national
leglslation fo ensure that the NPA exercises Hs funciions ‘without fear,
favour or prejudice’,

In lerms of 5 179(5) the NDPP must determine proseculion policy with the
Minister ol Juslice's (Minater) concurrence. Seotion 179(8) siates that the
Minisler axerclses final responsibility over the NPA.

Saation 9 of the Nallonal Proseculing Authorily Act 32 of 1898 (NPA Act) eets out
the requirements of a person appolnted as NDPP. Such person must be:

121 2 Bouth Aflcan cltizen;?

122  possess legal quallicallone that entitls him or her to practise in all
courls In tha Rspublic® and

123  he m fit and proper parson, with dus regard to his or her experianos,
consclentiousness and Integrity, fo be entrustad with the responsibilitiss
of the offloe of the NDPP."®

As the NDPP, | may be removed from office f | am not fit and proper.’! 1 may not
be ramoved before there has been an inquiry infe whether | am 1l and proper to
continue to hold office. The TOR preacriba the iimits and ambit of the Inqulry Into
whather | am fit and proper to continue to held office as NOPP,

The TOR and complaints against ma concarn the three requirements of s9{1)(b}
sot out in 12.3 above,

Thoee \hrea recquirements mean the following:

in
1

Section 9(2)
Saction D(1)a)
Section 5(1)(b)

Seciion 12(6)a)iv)
& 5

it
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161 Intagrity Includes the high standards of honesly and candour the faw
Oxpeots from all legal praciiioners™ who may not compromise on
slandards of honesty and Intagrity. '

152  Experlance implies refevant knowlsdge and skill acquired ovar time fromn
obssrving and from practical acqualntance. ™

163  Consclenllousness means hardworking, diigent, and rellable with a
genuine concern for the quallty of one's work,

The fit and proper test for appolntmant as NDPP ls subsiantially similar to the fit
and proper tecl for edmission as an altomsy or advocals; l.e. the .same
requirements and conslderations apply.' Coneaguenlly, the submission by the
Fresident” that a higher test appiies to the appolntment of an NDFP !s wrong In
law (and In logl. There ls na reason why the requirements of Integrity,
exparlence and consclentiousness applicablo to legal practitioners should be any
differant for the NDPP,)

The requirements of $9(1)(b) apply to the NDPP {o ensure that he discharges his
statulory and presecutorial duties honestly, independently, diigently, without fear,
favour or projudice, In keeping with the profossional status and slandards
assoclaled with the post, while maintaining prosecutoral Independence,

The question whether the NDPP fs a fit and proper person s an objective
Inquiry,® Whethsr the NDPP is it ang proper Is not & question lelt to ths
dlscretlon or Indead opinion or view of the President,

12
13

M
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| submR that the way that the inquiry should be canded out is as follows:®

16.1  Determino whether the conduct of which | am accuaed has bean
* established on a balancs of probebllities; )

1.2 Delemmine whelher my conducl breashes any or all of tha requirements
in 88{1(b) by ~

1821  companng my cenduct ta the requiremants In 89{1(b);

18.22 comparing my conduct with the way In which the requirermenis
have besn applled by judiclal authorily;

18.2.3 oonsidaring whether my conduct falls foul of the ordinary
meaning of the wording of those requiraments cansidered
egainat their purpose by exercieing e value judgrment in Ene with
constituional and statutary imperatives and previcus judicial

pronouncements.?!

Two convictlons for agsanit

Althaugh this Is no longer the complalnt, It I1s Implicht in the first TOR thet the fact |
have two criminal conviciions for assaull means that | am not it and proper to be
the NDPP,

In his submlaslons, the Presldent doas not explain why the mere fact of the twa
previous convietions means that | em not fit and proper to be the NCFPP,
Consaquently, | am compelled to assurne that the complaint In the first TOR Is
that the mere facl that | have twa convictions for common assault, dating back to

Jussat v Nate) Law Socicly 2000 (3} $4 44 (SCA) al pars |0
Ceneral Councll of the Bar of South Africa ¥ Geach 2013 (2) BA 52 {(SCA) at [50]
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1986, means that 1 am not Al and proper,

It i3 a matter of public record that | have lwo criminal convictions, both for
common assault. Tha iirst conviction was In 1885, | recall very Bitle of the datslls
of that conviction except that it was for common assault and that | was caulioned
and discharged. | was reminded of it when | applied for a sacurity clearance
during December 2013 when [ waa given a copy of a SAPS 89 form showing 1wo
pravious convicllona for common assaull. The sscond conviction was for
common assault in 1886, | was convicted of assauliing my girkrlend at the ime.
| was ssntenced {o 80 days Imprisonment or a R30 fine. | pald the fine.

The oniy it and proper requiremeni that the two convictions might be relevant lo
Is the requirement of Integrity. Bul In lhe context of a fit and proper logel
practitioner (i submit a fit and proper NDPP), Integrily relatea tc whather | can be
trusted to disoharge my statutory end prosecutorfal and professional dulles,
honeetly, independently, without fear, or prejudice and in kesping: with the
professiond! slatus and standards of the posl,

I submit that the two convistions are not evidenoe thal | am unable to discharge
my dullas with integrity for the following reasons:

24.1  |was 17 and 18 years old when | was convioted far the two assaults;

P4.2  The conwictions occurned almosl 30 ysars befors my appointment;

24.8 | have not been convicted of the same or similar offences since then;

24.4  They ware not committed In the course of my employment or during the
colrse of my discharging any offlce;

245 | have not since, elther during the couree of my emplovment or the
dischargs of any office, besn gullty of or been found gullly of asaault or

MSONO58
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any other orkne;

24.6  The agsaul on my girfdend at the time, was not sesious, And | wae very
young at the fime, Bul ever since, | have deeply regretied aasaulting her.
| am aware that our soclely ia bedevilled by gender viclence. It Iz &
maiter (hal cauees pain lo our goclety end 1o me, | do not stand for It |
do not telerats it. | have lived my Iife by a moral coda that rejects gender
violencs {and Indeed all forms of viclence). One incldent when | was 17
yoars® old doos not make me a perpetrator of gander viclence. Nor doas
it mean that | lve my parsonal or professlonaf #fe by perpetraiing or
suppoting viclencs, particularly against the vulneratie in our soclety.

24,7 There Is and has been no complatl against me that In my role rs
NDPP, { heve not dirgsted the NPA 1o take domastic or gander violence
esriously and fo prosscute persong who are gulity of such viciencs.

| have never hidden the fact that | have & criminal record, | am an admiited
attorney, | was admitted as an attomey on 12 May 1887, in my appitoation for
admission | disciosed the fact that I had a criminal record. A copy of my
admission application s altached to my submisslons, marked MN2. In
paragraphs 23 to 26 of my affidavit | disolose the background to my 1686
conviction. | did not disclose my 1985 convictlon lor assault becausa | could not
remembar it,

A represantative of the professional comimittes of the KwaZulu Natal Law Soclety
{Law Soodlety) flled an affidavit supporting my appilcation for admission as an
attorney, with knowledge of my 1986 conviotion for assault. The Law Soclely did
not consider that § was unfit or improper to practice as an attomey because of my
1986 assault conviction. | do not belleve that the attiide of the Law Soclaty
would have been any different had [ disaloged bath conviotions,

| was admitted to practice as an attorney and enrclled on the reli of practising
ettornays by the court with full knowladge of my 1868 assault convistion. | do not
bellsve thal the courl would not havs admitted or permitted my enrolment had the
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court baeen awars of the 1885 assault convictien

No fallure to disclose

28 The complaint In the submission Is (hat my fallure to disclose my two pravious
convictions to the Pragident means that | am not fit or proper.®

29 1 admit that before my appointment, | did not inform the Fresidency of my two
previous convictions for common assaull,

30 Inlaw, an omission 1o speak i not unlawiul. The fallure to disclose becomes
uniawful whers, In the circumstanoas, thers i3 a duly lo speak, A duly only arises
if the omitted Information Is within the exolusive knowledge of the parly gullly of
omisaion, such thal the party relying on him for information hes him &3 his only
source, &

31 Ny appointment as NDPP was preceded by the following inleractions:

31,1 A meating with Mr Hullay al which he told me that the Presldent was
sonsidering appeintng me as NDPP, The meeling took place at my
office in Durban during June 2013. The mesting lasted approximataly
30 minutes.

91.2 | was surprised when told | was belng conslderad for the post, | had not
applled for the post, | had not aought it out. | had not Indicated to anyone
that | was Inlsrested Inlt, | had no expestation of being appointed to the

poe;

818  In approximately August 2013 | met with the Prasident, Mr Hulley, and
tha Praaldent's legal edvisor, at his ofliclal regidence in Pretorla. That
too waa @ sharl meeling lasting no mors than half &n hour, The main

Sea p 22/29 of the President’s submission
Hakom Holdings Limited (Pty) v Fipazn (2083) 34 ILS 349 (LAC) at [S0)

Q—%,_...-“/-.------u--.~ [N

gH




164

2

MSONO061

1045

conicem of the Prasident was whelhar | had the necessary courage
requirad of the post, | took that to mean ihat the Prasident wantad 1o
know whether | understood that & main requiremant of the poet was
prosecutostal independence, He asked how | wouid cope under the
praasuie of the demanis of the job. | sald that if appointed, | would
approach the job with the necassary courage, but aiso with the
composiire chiaracteristic of the Prasident's own parformance.

814  On 30 Auguat 2013, Mr Hulley talaphonad me and asked me o send
him a copy of my CV, which | did. He told me that the President was
going to announce his dasislon to appoint me as NDPP.

315  On 31 August 2013 the President announced his deolsion to appoint me
as NDPP,

Batora my appointment -

321 | was not inferviewed (In & way ordinarlly characteristic of e job
interviaw) by the President or any one on his behalf for the purpose of
conaldering whether to appoint me;

322  1was nol requirad to complete any application form or simllar documnent
{except for my securlty clearance application which | comoletad on 4
December 2018, after | had already been appointed);

323 The only dooument | completed and signed (apart from my security
clearance applisation) was my employmant contract;

32.4  As | was leaving the mesting with the President, Mr Hulley asked me I

ihore was anything he shouid know, 1 1old bhn about that my father had
been & Wrade unfonist whom 1 undarstand had Interacted polifically with
the President on oceaslon a long time ago. | disclosed this Information

SE
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becauvse It Is not wall known or publio knowledge and because | thought
that | should disclose informatlon aboul any connsclion between the
President and my late father.

| did not dalibarately conceal my previous conviclions from Mr Hulley ar the
Preskdant. That (or othar sanction) was not asked or ralsed in the two meatings
bafore my appointment. Tha purpase or tenor of those meetings was not (o get
Infarmation about me from mysalf. (n any event, | assumed thet the Prasident
would nevar have consldered ma for the post, wiihout doing a check on my
background and publle records andi records held by the Law Soclsty as ls
requirad by the Constitullonal Court,**

It is apparant from 1he above that my faiiure o inform the Presidency was not in
breach of a legal duty to speak. | was not the only source of the fact ol my
previous conviollone. | did not know and was not Informed that the Prealdent was
rglying on me as the exclusive source for informatioh such as my provious
convictions,

Section 271AdL) of the Criminal Procedure Act 51 of 1997

The assaults for which | was convicted do not reflect negatively on my inlegrity,
They are unralatad to the NPA or to my responsibliities as NDPP, As | pointed
out In my submisslong o the President on why | should net be suspended, undex
saction 271A(b} of the Criminal Procedure Act 51 of 1977 (CPA), [ am entltied to
apply to expunge tha eriminal record of those sonvictions,

| undsrstand and agree that even If | were to apply to have my c¢riminal record
expunged, It would not change the fact that | had bsen canvicted for assault. [t
woutd mean that | did nat have a oriminal record. But even in tarms of the law,
thesa convietiona are not regerded as serlous. Thera I8 ne automalle right o
apply under section 271A(D) of the CPA lo have a criminal record expunged. |t
applies only In cases that are not regarded as serious.

&
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37 The Praesident crlliclses ma for not having applied to have my record expunged, |

41

am awars that in my suspension submissions | stated that | intended 1o apply to
the Directar-General (Justlos and Conelltutional Development) to expunge my
arkminel recard, [t (s true that | hava not done so, On reflection | decided that It
wag not necessary for me to do so. | did not want to ba accused of being
opportunistic In anticipation of thia inquiry. My declelon cannot Impact upon my
integriy. It ts In any event Irrelavant for purposes of deciding whether | am fit and
proger to hold the posltion of NDPP,

The complainte of prafessional misconduct Iaid sgainst me with the
KwaZulu ~ Nata! Lew Scclety

The compleint in the sacond TOR Ia thal | am not 11l and proper because thres
complalnts had boen made agalnat me to the Law Sootely.

Theeo are complaints aboul my consclentlousresa. Impliclt i this compialny is
that | am nol fit and proper to be the NDPP begauss { am not hardworking or
digent or reliable with a genuine concern for my work.

Two of tha complainis are that | allowed matters to presorlbe. In one of them, the
Law Soclety found me guflty, i imposed a R2 000,00 fine which | pald. The Law
Sodlely dismissed the other complaini; Le. that complainl was found o be
urifounded.

The third complaint was thal | look oo long to wind up the estats of a former
cifent, a Mr tMishall, The complaint was made against me by Mr Mishali's staps
aon, Mr dabulanl Mishall.

It ls true that thare ware delays in winding up Mr Mishall's estale. The reasons for
the dalay are set out In my lellsr of 21 Juns 2014, There Is no need to repeat
those reasona here, | ask that the leiter be ireated as Incorporated at this polnt In
my stalement. It ls cbvious from my explanation In the letter that the dalay in

In my leitar io the Pregident on 2§ Juee 2014 ot Progident's Buadls Item 2 pS-7
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finalising tha daceased's estate was not of my making and tha! the delay was
beyond my centrol,

Only ane of tha complaints tumed out to be valid. Tha ane Instance In my caraer
&8 &n altorney where | aflowed a matter fo presoribe, was isalated and was not
characteristic of my caraer as an attorney. It is not evidence of any professional
charaoter flaw. That axplaine why the Law Soclety (or anyone 8lse) nover applled
for my removal from the roll of attorneys. In any svani, allowing ona matter to
presoribe thal wouid-not constitute conduct randering a person unflt or mproper
to be an attomsy.

Thera ia no complaint that { have not baen consdlentious In discharging my duties
a8 NDPP. | am unaware of any allegallon by the Presidency that | have not been
consclentlous since my appointment as NDPP.

The President’s compizint has ohénged‘ it 18 no longer the complaint (hat s
contalned in the TOR. The complaint now Is that | have nat done evarything
reasonably expected of ms to iinalise the complaint by Mtshall. The President
malntains that | lack the wilingness to bring the complaint to a conclusion. He
clalms that It sulis me to leave It hanging. He says so becausa he assumes that |
have done nofhing to expedite the finalisation of the complaint.

I have told the President what { did fo try and resoive the matter®® | told him that:

46.1  Prior to my appointment | contacted the Law Soclsty;
48.2 ) asked about the atatus of this complainl agalnst me;

463  The Law Soclely could hot focate their fite. This means ihat thera Is ne
record of this complaint agaknst me;

1§

In my letter 1o the President on 21 June 2014 at Presldent’s Bundle Ttem 2 pS-7
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48.4 | asked my formar colleague (who took over my praclice In Durban) to
search for Mr Mishall's case file in my old office. He could not locate it.

4656 | went to my formar office mysell to try to locate the file. | could not
locate if.

Although the President criticlees me for not having done enough {o finallse this
complaint, he dogs not say what else | shouk! have done. | do not know what
eise | could have done, As far as | am concemned 1 did everything reasonably
expacled of ma, Any delays in linalising this complaint are nol of my own making.
| eannot now be criticised for the fact that the Law Soclely has no! finalised a
compiaint against me. A delay by the Law Socioty cannot mean that | am not fit

and proper.

Charge/acqulital on a charge of murder — does not mean | am uniit or
Improper

{n the Ihird TOR the complalnt Is that the mere fact that | was charged with and
acquitted of murder in 1985 means that | am not fit and praper.

Briafly, the facts that gave rise to the charge and acqulital are the following:

49.1  In Decomber 1886 (as is now known, when | was 17 years’ old) | wae
with flends visking my girfiend at her house In Umlazl, C Section,
Unknown men attached her house and lts occupants. In the ansuing
scutike | stabbed one of our attackers In self-defence.

45.2 1 reporied the matter to my father who took me o lhe police where | was
detalnad and subsaequently released on dall. [ was charged with murder
and trled In the Regional Court in Durban where | was found not guilty

2
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and actjulited,

Tha fact of my acqullial means that | am lnnovent of any charge of criminal
conduct, it Is trua thal in the incldent involved violence on my par. Bt the
violance was legally and lawfully justifled, It waa employed In seff-defence ageinst
viciert intruders. | should not be held ta ba unfit or Improper.

The complaint in the TOR was changed In the Presidenl's submission. Tha
complainl now ls that my fallure to disclose this fact In my securlly clesrance
application means that 1 am net fit or proper. ¥

It Is true that | cid not disolcae thie fact In my wrillen appilcallon for a seourlty
clearanos on 4 December 2012,

The secudiy application form required me to flll in a questionnalre. One of the
queellons | was asked to answer {ilem 11 on page 8 of the secuity application
form)® was whather | had ever beon convicled of a ¢riminal offence andfor
whether there were any pendlng criminal aclicns against me, | disclosad that |
had two eriminal convictions for assault affhough | could not remsmber the detalis
about ong of tham.

| was never required In the securlty applicaticn form to provide information sbout
acquittals. | could not reasonably have been axpgected to provide this information
In crcumstances where the securlty applioation form wag expliclt about the type
of Information [ was requivad to provide. That information was Information about
previous conviellons or pending oriminal andfor daperimentsl chargas, not
aoquittals,

The Pregident relies on an affldavit from the former Acting D@ of 88A, Mr Skmon

President’s submisslon ot p26/36.4
Presldent's bundle of documents, p 88 and 93 - 94
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Ntombela for submilling that | refused to place on record the background
circumetancas relafing to my arest and acquittal on charges of murder,
requested In {ha security clerrance process.™

The allegation by Ntombela ks wrong on lwe grounds. The firsl Is that | was never
asked to provide inkrmation about acquitiale, The second le that | never relused
1o digcuse that information in dlacuasion with Mr Ntombela.

| diacussed the detalls of my arrest and acquittal with Mr Niombsla on two
accaslons. The first ime was on 18 May 2094, Tha second time was on 18 May
2014,

{ met wilh Mr Niombela tc dlacuss progress about my ssourity clearance. § had
applied In December 2019, | could not understand why my olearanca. had nol
been procossed by May 2014 or why It took 8o long to progess.

After making the sectirity clearance appileation, it was brought to my atienlion by
csriain members of the SAPS In KwaZulu Natal, that two members of SSA (Mr
Bloes ard Mr Sithols) had been investipaling my background. | was iold that
they were trying to find out information about my arrest for murder, | did not
undarsiand why they were doing this. | told Mr Niombela what | had heard. |
asked him if he knew about it, He sald that he did not,

| explalnad 1o Mr Niombela the background to my awest and subsequent
acquifal, | explalned to him why ! had not disclossd this in my security
application form. | told him that | did not belleve that the sascurlly appllcation
questionnslre requlred me lo disalose this Informalion

My meating with Mr Ntembela was cordial, He even thanked ms for clarilying the
matter with him. 1 got the imprassion that the matter had been resolved,

Prasident’s bundle of documents, p97/15
<
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62 [ recorded the detells of my discussion with Mr Niombela In writing by way of a
Iotter dated 26 May 2014, A copy of the Ielter is altached, markad MNJ. The
letter sete oul the background crcumstances related to my arrest for murder. It
also expleins why | did not digolese this In my seourlty applicafion form.

Mr Niombela has never dispuled the contents of the Ietter. [ ook that to mean
that he agraos with the conients. The only Inferance to he drawn from his sllence
in the tace of my letter thal he musi have received in May 2014 airasady, is that he
admitied that we had mal and that | had explained the ciroumstances surrounding
the charge and ecquittal. It ls surprising thal in his affidavit he now olaims under
oalh that | refused o piece the lacts of my arrest and murder on record. This is \o
not true, | never refused to do so. . h

Arrest and detentlon on criminal charges — does not mean ) am not fit or
proper

84  The complaint In the fourth TOR s that bacausa | was arrested and dstainad for
Inconsiderate driving, | am not fit and proper to be NDPP.

86 Thia complaint relates to my arrest during October 2012 for Inconsiderale driving
and resisting arrest. | was amested ona evaning during October 2012 while
driving my wile's BMW 528 along Sydnay Road, In Durban,

€6 | was releasad op R1 000 ball. The following moming | appeared In the Durban
Reglonal Maglsirales Court. The senfor publlc progecutor, Mr Ntull, whhdraw the
matter from the roll, | lakd criminal against the pollee officsrs who arregled me. To Yo
my knowledge, that fnvestigation has not yet baean (inalised, That of coursa is not
an invesiigatlon {departmental, or otherwise) into my conduct.

67 The President does not take issue wilh my varsion of what happsned, He does
not dispute tha fact that | was unlawfidly arrested, The fact that | was unlawfully
arrecled doas not make me unfit or my appoiniment Improper. It meany thet
police officers unlawfully arrested me,
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The Presldant's complaint In hia submission Is different to the complaint as set
out in the fourth TOR. His complaint now is thal | did nol discloae the faot of my
arrest in my seourily clearanca application questionnafre.

i did not discioss this fact In my appilcalion for a secuity clearance for the aame
reasons that | did not discloss the fact that | was errested and ecquitted for
rurdar in 1988, | was not raquired o do so.

The fact thai | was arresied Jor Inconsiderate driving and raslsting erest has no
baaring on my sultablity to hold the office of NDPP. | was not aherged wih or
convicted of inconskderate driving o, reslsiing arrest. The incidant has no bearing
on whethar | am honest or fit to do my job.

The President's seoond complalnt Is that | have not done enough to finalise my
compiaint againsl the two police officars, The President doas nol say what he
thinks ! should have done. | do not kniow whal | mare | should have done. i is
the responsibliity of the polica to Investigate a criminal charge agalnst one of Iis
mambiers. As a citizen, | must rely on the police to investigate properly complainis
agalnst the pollce.

When | was appointed NDPP, my complaint against the two police officers had
not baen resotved. Onee | was appointed 1 did not want to be seen to ba utting
pressure on tha police to fineligs an Invesilgation. 1 did not want to be seento be

ahusing my position of NDPP.

| subimit thal my complaint about police misoonduct and hew | followad It up in
these drcumstances has no bearing on whelher | am fit and preper. |
complainad to the Independent Compleinta Directorate (now independant Pollce
Investigative Directorate). The reeponsibiilly to foliow up my complgint lies with
them, and not with me. Even if thare have been delays In finallsing my complaint,
that fact does not mean that ! am not fit and proper 10 be NOPP. it is an entirely
kralevant considsration,

0
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Medla statements elther lssued by me or on my Instruotion that undermine
or bring the offlce af the NDPP or the NPA Into disrepute

74 This ground of complalnt relates to statsments by me recorded kn the Sunday
Independent and the Weskand Argus on 1 June 2014 and to the Sunday Times
on & July 2014 and to Times Live on 8 June 20i4 .

75 Inihe Sunday Times of @ July 2014 | was reported as saying:

761 | lsamed about the Preskdent's decislon to Institute an nquiry inte my
fitness 1o held office from the medla;

752 ) would deolde In due course whether to chalfenge the Prasident's

declslan to hald an Inguiry; 1

768  Idid not comment on whether | Intended cooperating with any nquiry as
| would * walt and oross lhat bridge® when | got io it;

764 | did not want to commant on whether | was fit and proper as | did not
want ta ba seen 16 ba defying the Presidant.

76 The commenis recorded in the Sunday Timee are accurate. But 1 do not
understand the complaint of the Preskdent to relate to these comments. | shall
ignore them in rriy submission.

77  In the Sunday Independent and Weekend Argus on 1 June 2014 | was reported
as saying:

771 My deputy, Ms Nomgoobo Jlba had snginesrad a pict to oust me; AT

772  The former Minister had asked me lo resign because SSA refused to
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grant me a top-secret sacurlly clearance;

773 1had proof that iwo senior managers in the NPA, Mr Lawrence Mrweb!
and Mz Jiba, had beon attompling to dig up ditt on me and discradit me.

Timee Live on 8 June 2014 reported me to have sald that the journalist should
raport what Mokoted) sald and | would sue him.

The summary of my statemants as set out In 77-8 abave Is accurate. The
compiaint about my comments {o the media le presumably that | lack Integrity, |
am accussd of putling my own 'nerests above those of the NPA and of
damaging the public parception ol the NPA as a result of my comments to the
medle, paricularly my commants abaut asnlor managers In the NPA such as Ms
Jiba and Mr Mrweb™ and of breaching the Coda of Canduct”!

The Presldent malntalng | should have allowed the Minister and the President
tima fo deal with the problems In the NPA and nc! chosen 1o "vent my anger’ o
the media,

The context In which | mada the siatemenis In 77 ahovse to the media is the
following:

81.1  Thesa statements were made some lime aftor journallsts lirst started
approaching me aboul damaging allegations about me and after
demaging preas raports about me appeared In the media. Unié these
statements wars mads, | dedlined 1o spesk to the media. These
ataternenis were made after joumnalists approached ma shortly after my
meeting with the Minister on 21 May and my mesting with EXCO on 22
May 2014,

EL
n
1

President's submisslons, p 35/47.2
Prasident's submisstons, pasM74
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My slalernant that the Minister asked me to resign Is true. He did so
during & meeling 1 had with him on 21 May 2014 during which he
infarmed ms that SSA hed deofined to grant me & lop-seorel BBOUrily
clearancs. When | declined io resign, the Minlster gald that the President
wauld be left with no ailernative but to estabiish an Inquiry into whether |
am fit and proper to hold the post of NDPP.

Foliowing my meeling with the Minlster, | met with the NPAs EXCO, |

Informed them what had happened, ( told them aboutl my meeting with
the Minister the day before, 1 alao told them that the Minlster had askad

me to sesign because SSA had dadlined to grant me a secudly

clearance.

Saon after my meeting with EXCO, | was approached by joumalists
asking me {o comment on allegalione that | had been asked to resign,
that the President Inlended holding an Inquity into my fitness to hold
oflice and that senlor managers In the NPA wars conaplring to get rid of

mal

Al the same tima various media houses published arlicies abotit me
claiming that ) had been asked lo resign and that | had been refuasd a
aeourity clearance for not disclosing that | had killed s man. The media
artioles questioned my Integrity and my flinass to held olfice. They alse
distorted the truth,

| aftach a copy of an erlicle {MN4) that sppearsd in the Mall and
Guardian on 30 May 2014 as jus! one example of the types of articlas
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thaet were circutaling about me at the tima. These arficles dislorted the
truth about me. They damaged my repulaion. By Implication, they
damaged the credibility of tha NPA In the oyes of the public,

My comments to the madia about attempts lo discredit me and ousl me from my
posillon were nformed by Information thal had come ta my knawiedge from
sources that | honestly belleved to be reliable. Glven tho Information at my
disposal, my balisf that Ma Jiba and Mr Mrwebl were intent on discrediting me fe

reasonable.

The Presldent announced his intention o appoint me as NOFPP on 81 August
2013 with effact from 1 Octobar 2013. ‘

Even befors | assumad my position as NDPP, | was made aware of altempts
from within the NPA o disoradit me,

F grew up In Umiazi, in Durban. Although1 no longer ive thers, | still have frlends
who do, Socon sfter my appolniment was anncunced, they reported fo me
{unknown} people had bean asking questions about me, trying to dig up
Information about my past. In parflcular they ware asking questions about my
background and my arrest and acquittal an charges of murder in 1985,

Almost immediately after | was appoinied, two NPA officlels approached ma
{independently of aach other) with information that Ms Jiba and Mr Mrwebl were
platiing to oust me. They volunteared this informalion of thelr awn acaord,

One of the employeas, Mr Terrence Joubert, a Risk Speclalist for he NPA,
deposed to an affidavit in which he explained how he had bsen approached by
Colona! Walcome Mhlongo, & member of the Hawks for Information about me.
Colone! Mhlongo claimed to be acting on the authorlty of Ms Jiba.

e
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[ do net know Mr Joubsart. The Information that he sent me was unsoliched. | do
not know why he decided to send ma the information.

A copy of his affidawvit Is attached, marked MN5. Mr Joubert statee the following
under oath:

89.1

89.2

8.3

884

898

On 18 September 2013 he was msant to feich Ms Jlba from Ushaka
International Alrport,

Her eecretary phened him and told him that he did not need to fetch her.
She safd that arrangemanis had besn mada for Colonel Mhonge to felch
Ms Jiba instaad.

Celonel Mhlongo disclosed to him ial Ms Jiba had fokl him that she ¢id
nol think that | was the correot paraon for the job of NDPP, According to
him, she told Colonal Mhlongo that *they* (presumably Colonel ihlonge,

Ms Jiba and Mr Mrwebl) shoukd try 1o find some dirt on me as they had -

ageinst Mr Gumetls,

Me Stanlay Gumeds is the former magistrale who was tipped to bacome
NDPP, Hia appointment was withdrawn following media reports that the
Maglstrates Commisslon was investigating numerous complaints against
him.

Colonal Mhiongo disciosed to him that he wae following up Information
that | hat! erbezed money from the Road Accident Fund,

Mr Joubert recordsd his conversation with Colonel Mhlongo. He also
sant me a copy of a voice recending of the conversation that he had with
Colonet Mhiongo. | Nslened to It, It confirms what he slated In his
affidavit. 1 em In poseession of the volce racording. 1 have not had #

MSONO074
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transerbed allhough | Intend ic do a0 and make it avaliable to the
Inqulry.

The statements raported {n the media were made by me:

80.1  Inmy capacity as NDPP

90.2  In the discharge of my duly as NDPP;

80.3 in responss to quetles from \ha medla about allsgations of impropriety
on my part and atlermpts to discradit me;

904  In the discharge of my duty fo keep the media and the public informed
about matters of public nterast relating to the NDPP,; 10

80.5  In the publlz Intereat and in the interests of the media 10 keep the publle
Informed about matters selaling to the NPA and the ofilce of the NDPP,

In addition;

91.1  The statement in peragraph 77.2 Is fruse;

.2  The statement in paragraph 77.1 and 77.3 wers made in honest bellef in

their iruth and they were made based on Information suppiled to me by

==
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aolrces that § belisved lo ba reliabie.

913 My statements wera made In the discharge of my dity as NDPP.

914 My staiomenl In paragraph 77.4 waa mads In the hones! ballef that the
Information about Mr Prince Mokotedl, supplled by the Joumnallst, was

true,

The Presldent's .complaint that | breachad the by talking to the media is
misplaced, The Code of Conduct prohibita prosecutors from making publio
stelements about on golng cases. It le clear from my commenis that my
comments had nothing to do with on going cases in 1he NPA.

My staternents reported in the Sunday Independant and Weekand Argus -on 9
June 2014 and Times Live on B June 2014 appear to be the statements relled on
in the complaint,”

The medifa In question approached me, They approached me in my vapacily as
NDPF, They had a righl 1o do s0. They had a right fo ask the qusstions that
soliolted my slatemants, The public alsc had a right to know what my answers
wers lo questions posed by the medie. | oannot recall every eingle question
asked by the fournalists who solicited these answers from me.

Glven this context, my comments to the medla ware necessary to set lha record
straight, | did not respond out of anger, | responded bacause | belleved that |
have a duly as NDPP to respond truthfully to queries by the medla, The
journaiists who asked for my comment told me that they intendad publishing
atordes thai reliacted badly on me as NDPP whather | reapondad or not, Had |
not responded, the public's perception of the NPA woukd have besn distoriad,

There is no requirement for me not to communleate with the media. There Is also

26
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no raquiremant that | need to channel my slatements through the Minister or the
President. The NPA has lts own spokesperson. 1 am entitled to address Ihe
media as and when ! sse fit. In thia pses, | bolleve thal it was correct for me to

respond the way | did,

Prince Mokotedi s the formner head of the NPA's integrity Management Unit

{IMU),

Durlng my meeting with the former Minister on 21 May 2014, he told me thal Mr
Mokoted! had lodged & complainl agalnst me with the Public Service
Comimission. ™

In his complaint, Mr Mokotadi stated that he had been investigaling alegations of
murder agalnst me and that | had interfered with the investigation,

At the time [ was unaware that he had lodged such a complaint, | was also

unaware of the detalls of the complaint,

[ e aweare that Mr Mokoted] was Investigating allegations of murder against me.
Mr Mokotedl informed me of this himself durng a meeting that we had, | cannot
racak the day ! met him,

» prestdent's bundis of documents, pl0
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Mr Mokoladi fold ma that he was Investigaling & second charge of murder against

I told him that ) did not want 1o discuss the malter with him since the background
taots were a matier of public record. | told him that | dii not want to be sesn to
be Interfering with Ws investigation.

My comments ta the media about Mr Mokotedi should be understood In the
following contexi:™

1061 | was approached by a joumalist asking me to commanl Mr Mokotedl's
olalms that | had blockad his investigation of me.

1062 Mr Mokoled! had told the Journalist that he was invesligating a sacond
charge of murder ageinst me,

1063 The Joumaliet also dalmed 1o know about my meeting with the Minister
and the fact that the Minister had asked me fo resign. He asked for my

comment,

1054  The journalist loid ma that he Intended publlehing the story whather |

cornmented or nol.
108.5 | confimed that the Minister had asked me to resign,

106.6 | aiso conflrmed that | was aware that Mr Mokotadl was investigating ma,
| denled that | had attempted to block his Investigation.

106.7 | denfed that I had sver bean charged or convicted for a sscond murder.

1068 11old the jounalist that If Mr Mokotack persiated with Ns ellegations thei |

Pregs report, Times Live 8 Jons 2014, p120

0




1682

106

107

108

MSONO79

1063

had besn chargad with a second murder | wotld conskier suing him for

defamation.

Mr Mokotedl's statemants fo tha media are defamatory. 1 believe that he made
tham with the intentien of damaging my reputallon. [ had a righl (o comment In
ciroumstances where a journalist Intended publishing a story that was factually
Ingorrect and damaging to me, It was important to clear my name, |t was also
important for tha inlegrity of the NPA that ! deny tha allegallona against me.

Bublic perceplions of the NFA
The President complains that my statemeants to the media have damaged the

publlc's percepiion of the NPA. Whike ! agree (hat public confidence in the NPA
has bean shaken, | dispute that It Is because of anylhing that | have done.

Rather, it Is bacause of the unlawful conduct of Me Jiba and Mr Mrwebl, Both of
them have abused thelr positions In the NPA and acted unlawfully. Examples of
this eonduct Inclde:

1081 The Involvement of Mr Mrwebl and M3 Jiba In withdrawing charges of
fraud and corruption against Ihe former head of orime Inlalligencs,
Major-Genaral Mdlull.

1082 Both the High Court® and the Suprems Gourt of Appeal™ found that
there were ground to review (helr decision to wihdraw cherges againgt
Major-Qeneral Mditdl. The NPA was orderad 1o relnstale the cherges
against Major-General Mdiui,

1083 In the High Court Murphy J ¢riticisad the manner In which they had

Freedom Under law v The Nationel Direcior of Publle Proseculloms (26912/12) {2013]
ZAGPPHC 271: [20131 4 All 3A 657 (GNP); 2014 (1) SA 234 (ONP);, 2014 (1) SACR 11} (ONP)
(23 September 2013).

Natlona! Ditector of Public Prosecutions v Freedom Under Law (67/2014) [2014) ZASCA 58;
2014(4) SA 298 (SCAY; 2014 (2) SACR 107 (SCA) (17 Apell 2014},
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conducted the proceedings. He held: >’

® Sufilca it to say that the conduct of the resporndents fs unbecoming of
pecsons of such high rank in the public service and especially worrying
i the case of the NDPP, asenbro!ﬂoerofwacourtwlmmlgmy

responsibily in the proper administration of justica. The aitftude of the'

respondsnts signels a troubling lack of spprociation of the gonstitutional
ettias and principles underpinning the offices they hold.”

Murphy J found that Ms Jiba (allad to disciose Glynnis Breyienbaeh's
representations In the NPA’a record of Iha decision. Shs alzsc made no
menfion the representations made by Ma Glynis Breyienbach urging haer
lo review the declsion not fo pursue charges against Malor-Gansral
Ml %

In the SCA, Brand J confirmed Murphy J's dedlslon. He oritiolsed Ms
Jiba's conduct,®

In the case of Booysen v Acting Naticnal Dirscior of Publle
Prosecutions® Gorven J found that Ms Jiba had misted the count*

In refation to Mr Mrwab, the following evidence exists:

108.1

109.2

Murphy J found thal Mr Miwebl's evidence lacked credbifity, partiowlarly
in relation Yo his contention ihal he consultad with Mr Sibonglle Mzinyathi
before he declded to diseontinue the prosecution, ™

Mr Mrweb! had falled to disclose relevant documnents that farmed part of
the record of his decision to whhdraw charges against Major-General

Etbues

FUL v NDPP, op clt at {243

FUL v NDPP, op cit, para B8

NDPP v FUL 2014 (4) SA 298 (SCA) at para [37]
[2014] 2 AN SA 39} (X2Dy)

{2011) 32 ILT 112 {LAC)

FUL v NEPP, op cit {56)

o
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Mdlul,

Murphy J also rejected Mr Mrwebl's contanlion that the decision to
wihdraw charges against Major-General Mdiul was made in
consultation with Mr Slbonglle Mzinyath). He also rejecled Mr Mrwebl's
contenlion that nvestigations Into the charges agalnst Major — General
Mdiull, and hia eviience that Ms Breytenbach had belleved that the
charges were deleclive as improbable. He found his evkience

unreligble.

Murphy J'a findings against Mr Mrwebl were confirmed by the SCA.®

Az early as 18 July 2014 [ recommended to the Minlstar of Justice that the
Preaident puirsue disclplinary action against, amongst others, both Mr Mrwab! and

Ms Jiba.

In my memorandum 10 the Minister of Justice, attached marked MN8, | pointed

out:

111

111.2

Saclion 195 {1) of the Conatitution requires puiio adminisiration o bs
govemed by democralic values and princlples enghrined In the
Constitution. These values require public servants Yo conduct
themselves with a high standard of professional sethics, lo provide
services {mpartlally, fairy and equitably without blag, and to be
accountable,

Tha NPA's Code of Gonduct was publishad In Government Cazette 29
of December 2010 (atlached marked MN7), The Code of Conducl wes
informed by the values and principlea thal are enshrined In the
Constilution, the NFA Act and 1he United Natlons Guldelines on the Role

- -

Boaysens v Acting Nariamal Director of Public Prosecutions, op ¢t st péra (32] and [34)
FUL v NDPF, op it af paras [$8); [61) ; [6B]
NDPP v FUL op cit at Fn6, paras {40} - [42)
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of Prosacutors. It emphasises the arucldl role that proseculors play In

the adminlstration of justice. 11 also stressss the nead for prosscutors to

be lair, effeclive and to act wihouwt fear, favour or prejudice,

1113 Irequested the Prasident to suspand Ms Jiba and Mr Mrwebl pending an
Inquiry Inte thelr fiiness lo hald the officea of Deputy NOPP and Directors
ol Fublic Proseculions. | suggested that the inaqulry be chaired by a
ralired Judgs of the High Court. %

1114 | pointed out that there were outstanding criminal pracesdings against
My Mrwebi for defeating the ends of juatice and for Intimidation.

112 At the fime | wrote that memorandum | was consklering appolnting a faat finding 10
inquiry to investigate eilegations of unelhical conduct by senior members of the
NFA, Inciuding Ms Jiba and Mr Mrwabi.

113 On 31 Juty 2014 relired Conalitulional court jusica Yakoob was appolnted to
lnvestigate, establish and determine;

1181 The albeged Involvement of the NPA's amployees, Indluding senior
officlals, in the lesking of information to the media and other Interested

parties: (

1132 The alleged unethical and unprofessional aonduct an the part of the
NPA's smployees,

1133  Whether any mamber of lhe NPA committed an unlawful acl, Yo

114 Me Jiba and Mr Mrweb! refusad lo cooparate with Justice Yakoob.

116 Justics Yakoob compieted his report on [insert the date]. A copy of his findings
and recommendations ls altached, marked MNx, Justice Yakoob made thres
recommendations, two of which are relevant to this Inquiry. They are:

/t,szxfg#
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115.1 Griminal charges should be Instituted against certain members of the
NPA (Mr Mrwebl) should continue;

1152 The NPA should appolnt a judiclal commission of Inquiry with powers of
coimpuision to investigate allegations aof impropriety in 1he NPA.

[ have given a copy of Justive Yakool's recommendations to ihe Minister and the
Prasidant. To dato they have not acted an the recommendailons.

Any other relevant issues

117

118

119

120 .

121

in addition: fo the lasues listed In the TOR, the Presldent has raleod an additional
iwo lasues whioh he balieves Impacts cn whether | am 1it and proper to hald the
offica of NDPP,

The first relates to my submission in paragraph 4 of my ietter to the Pragident on
21 June 2014, | submitted o the President that the currant altiiude of the courts
1o offences sirmllar to the offences | wes convicted of ih 1985 and 1986 would be
to refer tham to Altemative Dispute Resolution,

The Preskdant has interpreted this to mean that 1 do net accept the serlousnass of
domestic viclence and that my comments are Intended to minimise lis
asrlousness.

The implloation bs that my comment places doubt about my abilty to ensure thal
the NPA protects Ihe Intarests of averyone in our soolsty, Inciuding the interssts
of vulnerable paople, especially victims of demastic violence,

My siatement has been taken out of conlext. That is not what | meant. | was
meraly explaining how cases like this would be dealt by our courts today,

aa//m‘
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122 The second issue relatas to my slalemant, contained in my repregzentations on 1
August 2014 in which | communicated my Intention to apply to have my criminal
tecord expunged in terms of section 271A(L) of the Criminal Procedure Acl. 1
have afready dealt with the reasons why | did not apply fo have my criminal
racord expunged.

Conokision

123 The teet for whather | am fil and proper to holkd the pasition of NDPFP Is an
ohjeclive tesl. To be it and proper | must be honesl, have integrily and be
~consclentious. Similarly, to remove me from office, there must be objective
evidenae that | lack Intagrity or that | am dishonest or have heen dishones! in the
past. The fact that the Minlster and the Prasiient belleve that | am not fit and o
proper Is not sufficient.

124 Objectively, none of the lssues ralsed In the TOR or the President's complaint {as
it Is now framed), Impact on my abillty to perform my Job as NDFP. They do not
impect negalively on my integrity or my honeaty.

125 For thal reasan, hers |8 no basls for this Inquiry to conclude that | am not it and
proper to remaln In my position es NDFPP.

MXOLISI NXASANA

- L5 zgﬁcac@
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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT 333/17 and CCT 13/18

In the matter between:

CORRUPTION WATCH NPC

FREEDOM UNDER LAW NPC

COUNCIL FOR THE ADVANCEMENT OF
THE SOUTH AFRICAN CONSTITUTION

and

PRESIDENT OF THE REPUBLIC
OF SOUTH AFRICA

MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES

MXOLISI SANDILE OLIVER NXASANA

SHAUN KEVIN ABRAHAMS

DIRECTOR GENERAL: DEPARTMENT OF
JUSTICE AND CONSTITUTIONAL DEVELOPMENT

CHIEF EXECUTIVE OFFICER OF THE NATIONAL
PROSECUTING AUTHORITY

NATIONAL PROSECUTING AUTHORITY

DEPUTY PRESIDENT OF THE REPUBLIC
OF SOUTH AFRICA

and

Case CCT 333/17

First Applicant

Second Applicant

Third Applicant

First Respondent

Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent



HELEN SUZMAN FOUNDATION

In the matter between:

MXOLISI SANDILE OLIVER NXASANA

and

CORRUPTION WATCH NPC

FREEDOM UNDER LAW NPC

COUNCIL FOR THE ADVANCEMENT OF
THE SOUTH AFRICAN CONSTITUTION

PRESIDENT OF THE REPUBLIC
OF SOUTH AFRICA

MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES

SHAUN KEVIN ABRAHAMS

DIRECTOR GENERAL: DEPARTMENT OF
JUSTICE AND CONSTITUTIONAL DEVELOPMENT

CHIEF EXECUTIVE OFFICER OF THE NATIONAL
PROSECUTING AUTHORITY

NATIONAL PROSECUTING AUTHORITY

DEPUTY PRESIDENT OF THE REPUBLIC
OF SOUTH AFRICA

and

HELEN SUZMAN FOUNDATION

Neutral citation:
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Amicus Curiae

Case CCT 13/18

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent

Tenth Respondent

Amicus Curiae

Corruption Watch NPC and Others v President of the Republic of
South Africa and Others [2018] ZACC 23
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Coram: Cachalia AJ, Dlodlo AJ, FronemanJ, Goliath AJ, Jaftal],
Khampepe J, Madlanga J, Petse AJ and Theron J.

Judgments: Madlanga J (majority): [1] to [94]
Jafta J (minority): [95] to [129]
Heard on: 28 February 2018
Decided on: 13 August 2018
ORDER

Application for confirmation of the order of the Gauteng Division of the High Court,

Pretoria and related appeals against the order of the same court:

K The appeal of Mr Mxolisi Sandile Oliver Nxasana is upheld with no
order as to costs and Mr Nxasana’s explanatory affidavit is admitted.

2. The costs order by the High Court of South Africa, Gauteng Division,
Pretoria (High Court) against Mr Nxasana is set aside.

3. The appeal of Advocate Shaun Kevin Abrahams and the National
Prosecuting Authority is dismissed with costs, including the costs of two
counsel.

4. The declaration by the High Court that the settlement agreement dated
14 May 2015 concluded by former President Jacob Gedleyihlekisa
Zuma, the Minister of Justice and Correctional Services and
Mr Nxasana in terms of which Mr Nxasana’s incumbency as the
National Director of Public Prosecutions (NDPP) was terminated is
constitutionally invalid is confirmed.

5. The declaration by the High Court that the termination of the
appointment of Mr Nxasana as NDPP is constitutionally invalid is

confirmed.
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11.
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The declaration by the High Court that the decision to authorise
payment to Mr Nxasana of an amount of R17 357 233 in terms of the
settlement agreement is invalid is confirmed.
The declaration by the High Court that the appointment of
Advocate Abrahams as NDPP is invalid is confirmed.
The declaration by the High Court that section 12(4) of the
National Prosecuting Authority Act 32 of 1998 is constitutionally
invalid is confirmed.
The declaration by the High Court that section 12(6) of the
National Prosecuting Authority Act is constitutionally invalid is
confirmed only to the extent that the section permits the suspension by
the President of an NDPP and Deputy NDPP for an indefinite period and
without pay.
The declaration of constitutional invalidity contained in paragraph 9 is
suspended for 18 months to afford Parliament an opportunity to correct
the constitutional defect.
During the period of suspension—
(a)  asection 12(6)(aA) will be inserted after section 12(6)(a) and it
will read:
“The period from the time the President suspends the
National Director or a Deputy National Director to the
time she or he decides whether or not to remove the
National Director or Deputy National Director shall not
exceed six months.”
(b)  section 12(6)(e) will read (with insertions and deletions reflected
within square brackets):
“The National Director or Deputy National Director

provisionally suspended from office shall receive, for the

duration of such suspension, [re-salary-ersuch-salaryas
may—be—determined—bythePresident] [her or his full

salary].”
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12.  Should Parliament fail to correct the defect referred to in paragraph 9
within the period of suspension, the interim relief contained in
paragraph 11 will become final.

13.  Decisions taken, and acts performed, by Advocate Abrahams in his
official capacity will not be invalid by reason only of the declaration of
invalidity contained in paragraph 7.

14.  Mr Nxasana is ordered to repay forthwith to the state the sum of
R10 240 767.47.

15.  The President is directed to appoint an NDPP within 90 days of the date
of this order.

16.  The President, the Minister of Justice and Correctional Services and the
National Prosecuting Authority are ordered to pay all costs in this Court
that are additional to the costs referred to in paragraph 3, such costs to

include the costs of two counsel.

JUDGMENT

MADLANGA J (Cachalia AJ, Dlodlo AJ, Froneman J, Goliath AJ, Khampepe J, and
Theron J concurring):

Introduction

[1]  The applicants, Corruption Watch NPC (Corruption Watch), Freedom Under
Law NPC (FUL) and Council for the Advancement of the South African Constitution
(CASACQ), seek confirmation of orders of constitutional invalidity made by the High
Court of South Africa, Gauteng Division, Pretoria (High Court). What the High Court

declared constitutionally invalid are—

(a) a settlement agreement concluded by former President Jacob

Gedleyihlekisa Zuma, the Minister of Justice and Correctional Services



MSONO090
MADLANGA J

(Minister) and the former National Director of Public Prosecutions
(NDPP), Mr Mxolisi Sandile Oliver Nxasana who 1is the third
respondent in the confirmation application in terms of which Mr
Nxasana’s incumbency as the NDPP was terminated;

(b)  the actual termination of Mr Nxasana’s incumbency as the NDPP;

(c) a decision to authorise payment to Mr Nxasana of an amount of
R17 357 233 (R17.3 million) in terms of the settlement agreement;

(d)  the appointment of Advocate Shaun Kevin Abrahams as the NDPP in
the position vacated by Mr Nxasana;

(¢)  section 12(4) of the National Prosecuting Authority Act' (NPA Act);
and

() section 12(6) of the NPA Act to the extent that it permits the President

to suspend the NDPP unilaterally, indefinitely and without pay.

[2]  The High Court’s order is two-legged and quite extensive. To do justice to its

content, I think it best to render it in full in a footnote.”

132 0f 1998.

2 Corruption Watch (RF) NPC v President of the Republic of South Africa [2017] ZAGPPHC 743; [2018] 1 All
SA 471 (GP); 2018 (1) SACR 317 (GP) (High Court judgment) at paras 128-9. The first leg of the order
granted in respect of an application brought by Corruption Watch and FUL jointly reads:

“In the result we make the following order on the application of Corruption Watch
and Freedom Under Law:

1. The settlement agreement between the President, the Minister of Justice and Mr
Nxasana dated 14 May 2015, is reviewed, declared invalid and set aside.

2. The termination of the appointment of Mr Nxasana as National Director of Public
Prosecutions is declared unconstitutional and invalid.

3. The decision to authorise payment to Mr Nxasana of an amount of R17 357 233, in
terms of the settlement is reviewed, declared invalid and set aside.

4. The appointment of Adv Abrahams as National Director of Public Prosecutions is
reviewed, declared invalid and set aside.

5. Decisions taken and acts performed by Adv Abrahams in his capacity as the
National Director of Public Prosecutions are not invalid merely because of the
invalidity of his appointment.

6. Mr Nxasana is ordered forthwith to repay to the State all the money he received in
terms of the settlement.

7. It is declared that, in terms of section 96(2)(b) of the Constitution, the incumbent
President may not appoint, suspend or remove the National Director of Public
Prosecutions or someone in an Acting capacity as such.
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[3] The confirmation application was consolidated with an appeal by Mr Nxasana
against the High Court’s refusal to grant him condonation for the late filing of what he
called “an explanatory affidavit”. As appears from the declarations of constitutional

invalidity just referred to and the quoted order, Advocate Abrahams and the National

8. It is declared that, as long as the incumbent President is in office, the Deputy
President is responsible for decisions relating to the appointment, suspension or
removal of the National Director of Public Prosecutions or, in terms of section
11(2)(b) of the National Prosecuting Authority Act, someone in an Acting capacity as
such.

9. The orders of invalidity in paragraphs 2 and 4 above are suspended for a period of
60 days or until such time as the Deputy President has appointed a National Director
of Public Prosecutions in terms of paragraph 8 above, whichever is the shorter
period.

10. The costs of this application must be paid jointly and severally by the President, the
Minister of Justice, Adv Abrahams and the National Prosecuting Authority.”

Here is the second leg which was granted in respect of an application launched by CASAC:

“In the result we make the following order on the application of Council for the Advancement
of the South African Constitution:

1. It is declared that section 12(4) of the National Prosecuting Authority Act 32 of
1998 is unconstitutional and invalid.

2. It is declared that section 12(6) of the National Prosecuting Authority Act is
unconstitutional and invalid to the extent that it permits the President to suspend the
National Director of Public Prosecutions unilaterally, indefinitely and without pay.

3. The order of invalidity in paragraph 2 is suspended for 18 months.
4. During the period of suspension:

4.1 An additional subsection shall be inserted after section 12(6)(a) that
reads:

‘(aA) The period from the time the President suspends the National Director
or a Deputy National Director to the time he or she decides whether or not
to remove the National Director or Deputy National Director shall not
exceed six months.’; and

4.2 Section 12(6)(e) shall read:

‘The National Director or a Deputy National Director provisionally
suspended from office shall receive, for the duration of such suspension, his

or her full salary [re—salary—ersuch-—salary—as—may be-determinedbythe
President].’

5. Should Parliament fail to enact legislation remedying the defect identified in
paragraph 2, the interim order in paragraph 4 shall become final.

6. The President, the Minister of Justice and the National Prosecuting Authority shall
pay the applicant's costs, including the costs of two counsel.

7. The orders of invalidity made above relating to the National Prosecuting Authority
Act are referred to the Constitutional Court in terms of section 165(5) of the
Constitution for confirmation.”

The High Court heard and determined the two applications simultaneously.
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Prosecuting Authority (NPA) were unsuccessful before the High Court. Of particular
note in this regard, the appointment of Advocate Abrahams as the NDPP was declared
constitutionally invalid and Advocate Abrahams and the NPA were ordered to pay the
applicants’ costs, including the costs of two counsel. Advocate Abrahams and the
NPA too brought an appeal before this Court against the adverse orders. They also
oppose the confirmation proceedings insofar as they relate to Advocate Abrahams.
Their appeal was heard simultaneously with the confirmation application and Mr

Nxasana’s appeal.

[4]  Plainly the matter is properly before us and nothing more need be said in that
regard.” The questions are whether the orders of constitutional invalidity must be

confirmed and the appeals upheld.

[5]  The applicants have cited a number of respondents.* Some have entered the
fray, others not.” The Helen Suzman Foundation applied to be admitted as a friend of
the court (amicus curiae). It is admitted as there is no reason not to grant that

application.

Background

[6] The events that are at the centre of these proceedings are in the public domain.

The judgment of the High Court notes that it was common cause before that Court that

3 Section 172(2)(a) of the Constitution provides:

“The Supreme Court of Appeal, the High Court of South Africa or a court of similar status
may make an order concerning the constitutional validity of an Act of Parliament, a provincial
Act or any conduct of the President, but an order of constitutional invalidity has no force
unless it is confirmed by the Constitutional Court.”

4 Respectively, the first to ninth respondents are the President of the Republic of South Africa, the Minister of
Justice, Mr Nxasana, Advocate Shaun Abrahams, the Director General: Department of Justice and
Constitutional Development, the Chief Executive Officer: National Prosecuting Authority, the National
Prosecuting Authority and the Deputy President of the Republic of South Africa.

> The respondents listed above in n 4 participated before the High Court. Before this Court the respondents that
have participated throughout are Mr Nxasana, Advocate Abrahams, the Director General: Department of Justice
and Constitutional Development, the Chief Executive Officer: National Prosecuting Authority and the National
Prosecuting Authority. When the proceedings were launched before this Court, former President Zuma was the
incumbent President. Before the oral hearing, he resigned and President Cyril Ramaphosa became President.
Thirteen days before the hearing and after President Ramaphosa had taken over, the President’s participation in
the proceedings was terminated.
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since September 2007 the recent history at the NPA “has been one of paralysing
instability”.® That judgment gives details of that history.” I do not propose doing the
same. I will commence with the narrative from when Mr Nxasana, one of the people
affected by the High Court’s orders, was appointed to the position of NDPP.* His
appointment — which followed the short lived incumbency of Mr Menzi Simelane —
took effect from 1 October 2013. Mr Simelane’s appointment had come after that of
Mr Vusi Pikoli who — following a suspension, a commission of inquiry into his fitness
to hold office, some litigation and the conclusion of a settlement agreement — had also

vacated office in terms of that agreement without finishing his term of office.

[7]  In July 2014 — within about only nine months of his appointment — a process
calculated to remove Mr Nxasana from office commenced. The then President,
Mr Jacob Zuma, informed Mr Nxasana of his intention to institute an inquiry into his
fitness to hold office.” This was followed by a notice that the former President was
considering suspending Mr Nxasana pending finalisation of the inquiry. The former
President said that suspension was necessary in order to maintain the integrity and
good administration of the NPA. The notice also specified that the inquiry sought to
establish whether certain issues were ‘“consonant with the conscientiousness and
integrity of an incumbent in the office of National Director of Public Prosecutions as
required by the [NPA] Act”. These issues were: Mr Nxasana’s previous criminal
conviction for “violent conduct”; allegedly unbecoming and divisive comments which
had the effect of bringing the NPA into disrepute made by Mr Nxasana and reported
in the media; and alleged non-disclosure of facts and circumstances of prosecutions

which Mr Nxasana had faced previously. The former President called upon

% High Court judgment above n 2 at para 19.
"1d at paras 18-46.
¥ In this narrative I borrow copiously from, and am indebted to, the High Court’s summary of the facts.

? In terms of section 12(6)(a)(iv) of the NPA Act the President may remove an NDPP from office if the NDPP is
no longer a fit and proper person to hold office.
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Mr Nxasana to give reasons “in this regard”. Apparently this was an invitation for

representations on why Mr Nxasana should not be suspended.'’

[8] In a letter requesting an extension of the deadline for the submission of
representations, Mr Nxasana also requested particularity on the three issues itemised
above to which the intended inquiry related. By the morning of the deadline, former
President Zuma had not responded to either request. Mr Nxasana was forced to make
preliminary representations so as to meet the deadline. His intention was to
supplement them upon receipt of the requested particulars. When he followed-up on
the particularity, the former President said it was not proper to discuss these issues as
they were the subject of the inquiry. Mr Nxasana approached the High Court seeking
an order: compelling former President Zuma to provide the required particularity; and
interdicting the former President from suspending him until he had furnished him with
this particularity. That application was not pursued to finality. The former President
changed tack. In late 2014 he proposed that the dispute between him and Mr Nxasana

be mediated. Mr Nxasana acceded to this proposal.

[9] It appears from a letter written on 10 December 2014 by attorneys acting for
Mr Nxasana that former President Zuma had engaged Mr Nxasana to get him to agree
to vacate office. In the letter Mr Nxasana made it plain that he did not want to vacate
office as there was no basis for him to. He stated that he would, however, consider
stepping down only if he was fully compensated for the remainder of the contract

period.

[10] In early 2015 the former President set up the long-threatened commission that
was to enquire into Mr Nxasana’s fitness to hold office. After some preliminary work,
the commission set 11 May 2015 as the commencement date for the hearing. Parallel

with this inquiry process, Mr Hulley — the former President’s legal adviser — made a

' Indeed, this is how Mr Nxasana understood what was required of him. This appears from a letter in which
Mr Nxasana requested an extension of the deadline for giving the reasons and a letter that contained the reasons
or representations themselves. This was put beyond question by the content of later correspondence from the
former President.
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promise that Mr Nxasana would be paid a settlement amount from public coffers.
Over time that amount increased progressively. An earlier offer contained in a draft
settlement agreement was R10 million. Mr Nxasana did not accept it. Former
President Zuma was undeterred. Thereafter Mr Hulley sent Mr Nxasana another draft
settlement agreement with the amount left blank for Mr Nxasana to fill it in himself.

Nothing of moment came of this.

[11] In the end the commission hearing never commenced as settlement was
eventually reached. Mr Nxasana signed the settlement agreement on 9 May 2015.
The Minister and former President did so on 14 May 2015. In terms of this agreement
Mr Nxasana would relinquish his position as NDPP and receive a sum of
R17.3 million as a settlement payment. In the event, Mr Nxasana was paid an amount

of R10 240 767.47 as the rest was retained by the state for income tax.

[12] It must be noted that, right from the onset and throughout the entire negotiation
process that culminated in the settlement agreement, Mr Nxasana unequivocally stated
that he did not wish to resign and that he considered himself to be fit for office.
Instead his preference was for former President Zuma’s allegations that he was no
longer fit for office to be tested in a formal inquiry as proposed by the former
President. Throughout, he protested the existence of a factual or legal basis for him to
vacate office. Also, he disavowed any invocation by him of section 12(8) of the

1

NPA Act to voluntarily vacate office.!’ Tt is so, of course, that he did indicate that he

would resign only if he was paid the full salary for the remainder of his term of office.

[13] On 18 June 2015 former President Zuma appointed Advocate Shaun Abrahams
who — to this day — is the incumbent NDPP.

[14] Corruption Watch and FUL approached the High Court seeking the review and
setting aside of the settlement agreement, an order that Mr Nxasana repay the

R17.3 million settlement payout and the review and setting aside of the appointment

" This section — which I deal with more fully later — provides for the voluntary vacation of office by the NDPP.
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of Advocate Abrahams. In a separate application which was later consolidated with
the application by Corruption Watch and FUL, CASAC sought an order declaring
section 12(4) and (6)'? of the NPA Act unconstitutional."

[15] The High Court granted both applications, hence the present confirmation

proceedings.

Issues

[16] The issues are whether—

(a)  the settlement agreement and, therefore, Mr Nxasana’s vacation of the
office of NDPP are constitutionally valid;

(b)  Mr Nxasana should be required to repay the R17.3 million settlement
payout;

(c) the appointment of Advocate Abrahams as NDPP is constitutionally
invalid;

(d)  section 12(4) and (6) of the NPA Act is constitutionally invalid; and

(e)  the High Court erred in refusing to grant Mr Nxasana condonation for

the late filing of his affidavit.
[17] Iproceed to deal with these issues, but not necessarily in this order.

The validity of the settlement agreement and Mr Nxasana’s vacation of office

[18] The importance of the office of NDPP in the administration of justice is
underscored and amplified by no less an instrument than the Constitution itself.
Section 179(4) of the Constitution requires that there be national legislation which
guarantees the independence of the prosecuting authority. In terms of section 179(1)

the prosecuting authority consists of the NDPP who is its head, Directors of Public

> The section is quoted at n 44 below.

1 The relief sought by the applicants in both applications was more extensive than what I have captured here.
That is apparent from the two-legged High Court order quoted above n 2.
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Prosecutions and prosecutors.'® Section 179(4) provides that national legislation must
ensure that the NPA exercises its functions without fear, favour or prejudice. That
legislation is the NPA Act. Predictably, section 32(1)(a) of the NPA Act requires
members of the prosecuting authority to carry out their duties without fear, favour or

prejudice, and subject only to the Constitution and the law.

[19] This Court has said of the NPA’s independence “[t]here is . . . a constitutional
guarantee of independence, and any legislation or executive action inconsistent
therewith would be subject to constitutional control by the courts”.'> The reason why
this guarantee of independence exists is not far to seek. The NPA plays a pivotal role
in the administration of criminal justice. With a malleable, corrupt or dysfunctional
prosecuting authority, many criminals — especially those holding positions of
influence — will rarely, if ever, answer for their criminal deeds. Equally, functionaries
within that prosecuting authority may — as CASAC submitted — “be pressured . . . into

pursuing prosecutions to advance a political agenda”. All this is antithetical to the

rule of law, a founding value of the Republic.'® Also, malleability, corruption and

' Section 179 of the Constitution provides:

“(1) There is a single national prosecuting authority in the Republic, structured in terms of
an Act of Parliament, and consisting of—

(a) a National Director of Public Prosecutions, who is the head of the
prosecuting authority, and is appointed by the President, as head of the
national executive; and

(b) Directors of Public Prosecutions and prosecutors as determined by an Act of
Parliament.
4) National legislation must ensure that the prosecuting authority exercises its functions

without fear, favour or prejudice.”

13 Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic
of South Africa, 1996 [1996] ZACC 26; 1996 (4) SA 744 (CC); 1996 (10) BCLR 1253 (CC) at para 146.

1® Section 1 of the Constitution provides:

“The Republic of South Africa is one, sovereign, democratic state founded on the following values:

(a) Human dignity, the achievement of equality and the advancement of human rights and
freedoms.

(b) Non-racialism and non-sexism.

(©) Supremacy of the Constitution and the rule of law.

(d) Universal adult suffrage, a national common voters roll, regular elections and a multi-party

system of democratic government, to ensure accountability, responsiveness and openness.”
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dysfunctionality are at odds with the constitutional injunction of prosecuting without
fear, favour or prejudice. They are thus at variance with the constitutional

requirement of the independence of the NPA.

[20] At the centre of any functioning constitutional democracy is a well-functioning
criminal justice system. In Democratic Alliance Yacoob ADCJ observed that the
office of the NDPP “is located at the core of delivering criminal justice”.'” If you
subvert the criminal justice system, you subvert the rule of law and constitutional
democracy itself. Unsurprisingly, the NPA Act proscribes improper interference with

the performance of prosecutorial duties. Section 32(1)(b) provides:

“Subject to the Constitution and this Act, no organ of state and no member or
employee of an organ of state nor any other person shall improperly interfere with,
hinder or obstruct the prosecuting authority or any member thereof in the exercise,

carrying out or performance of its, his or her powers, duties and functions.”

[21] Improper interference may take any number of forms. Without purporting to
be exhaustive, it may come as downright intimidation. It may consist in improper
promises or inducements. It may take the form of corruptly influencing the
decision-making or functioning of the NPA. All these forms and others are proscribed
by an Act that gets its authority to guarantee prosecutorial independence directly from

the Constitution.

[22] Another guarantee of the NDPP’s independence is provision for security of
tenure. In section 12(1) the NPA Act provides that the NDPP shall hold office for a
10-year non-renewable term of office.'® It is now well established in terms of this
Court’s jurisprudence that security of tenure is an integral feature of the constitutional

requirement of independence. In Justice Alliance this Court held that “international

'" Democratic Alliance v President of the Republic of South Africa [2012] ZACC 24; 2013 (1) SA 248 (CC);
2012 (12) BCLR 1297 (CC) at para 26.

'® Section 12(1) provides:

“The National Director shall hold office for a non-renewable term of 10 years, but must vacate
his or her office on attaining the age of 65 years.”
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standards acknowledge that guaranteed tenure and conditions of service, adequately
secured by law, are amongst the conditions necessary to secure and promote the
independence of judges”."” These necessary conditions must, of course, be true of the
independence of the NPA as well. In a unanimous judgment in McBride Bosielo AJ
said that amongst the factors that are relevant to the independence of offices or
institutions which — in terms of constitutional prescripts — must be independent are
“the method of appointment, the method of reporting, disciplinary proceedings and the

method of removal . . . from office, and security of tenure”.*

[23] The NPA Act has two other salient features that help shield the NPA from
improper interference, namely: the non-renewability of the 10-year term of office of
the NDPP;*' and certain safeguards on the removal of the NDPP from office.”
Section 12(8) provides for the voluntary vacation of office by an NDPP.> This

section is of some significance. It must be read in the context of the constitutional

" Justice Alliance of South Africa v President of the Republic of South Africa [2011] ZACC 23; 2011 (5) SA
388 (CC); 2011 (10) BCLR 1017 (CC) (Justice Alliance) at para 38.

* McBride v Minister of Police [2016] ZACC 30; 2016 (2) SACR 585 (CC); 2016 (11) BCLR 1398 (CC)
at para 31.

I Section 12(1).
22 Section 12(5).
# Section 12(8) provides:

“(a) The President may allow the National Director or a Deputy National Director at his
or her request, to vacate his or her office—
(1) on account of continued ill-health; or
(i) for any other reason which the President deems sufficient.

(b) The request in terms of paragraph (a)(ii) shall be addressed to the President at least

six calendar months prior to the date on which he or she wishes to vacate his or her
office, unless the President grants a shorter period in a specific case.

() If the National Director or a Deputy National Director—

(1) vacates his or her office in terms of paragraph (a)(i), he or she shall be
entitled to such pension as he or she would have been entitled to under the
pension law applicable to him or her if his or her services had been
terminated on the ground of continued ill-health occasioned without him or
her being instrumental thereto; or

(i1) vacates his or her office in terms of paragraph (a)(ii), he or she shall be
deemed to have been retired in terms of section 16(4) of the
Public Service Act, and he or she shall be entitled to such pension as he or
she would have been entitled to under the pension law applicable to him or
her if he or she had been so retired.”
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guarantee that the office of NDPP be independent and, indeed, in the context of all the
provisions of the NPA Act that seek to give content to the provisions of section 179(4)

of the Constitution.?*

Any act or conduct that purports to be a voluntary vacation of
office but which compromises or has the potential to compromise the independence of
the NDPP is constitutionally invalid. A question that follows is whether the manner in

which Mr Nxasana vacated office is constitutionally compliant.

[24] Crucially, at the hearing before us it was no longer in dispute that Mr Nxasana
had not vacated office in terms of section 12(8). The contest concerned the question
whether the manner in which he vacated office was lawful. The applicants argued that
Mr Nxasana vacated office in a manner that was at odds with the Constitution and the
law. Advocate Abrahams and the NPA argued that an NDPP is not precluded from
vacating office voluntarily otherwise than under section 12(8). Mr Nxasana, on the

other hand, accepted that his vacation of office was not constitutionally compliant.

[25] The facts set out above point to one thing and one thing only: former
President Zuma was bent on getting rid of Mr Nxasana by whatever means he could
muster. His was an approach that kept on mutating: it was first a stick; then a carrot; a
stick once more; and eventually a carrot. There was first the notification that
Mr Nxasana would be subjected to an inquiry with a view to establishing whether he
was still a fit and proper person to hold office. Concomitantly, there was a threat of
suspension pending finalisation of the inquiry, albeit with full pay. This was followed
by former President Zuma’s proposal that there be mediation. When there was no
progress on this, the inquiry was instituted. Whilst the inquiry was in its preliminary
stages, the former President pursued a parallel process in which Mr Nxasana was first
offered — in a draft settlement agreement — R10 million. As indicated earlier, he did
not accept it. What plainly evinces how desperate former President Zuma was to get
rid of Mr Nxasana is that this was followed by a draft settlement in which the amount

was left blank. Mr Nxasana was being told to pick whatever figure. Indeed,

* To recapitulate, this is the section that provides that “[n]ational legislation must ensure that the prosecuting
authority exercises its functions without fear, favour or prejudice”.
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Mr Hulley said that he would “await the final amount” from Mr Nxasana. (Emphasis

added.)

[26] 1 am not suggesting that the former President would have accepted any amount
Mr Nxasana inserted. All I am saying is that the very idea that former President Zuma
was willing, at least, to consider whatever amount Mr Nxasana inserted speaks
volumes. To be more direct, it lends credence to the view that he wanted to get rid of
Mr Nxasana at all costs. If that were not the case, why else would he have given
Mr Nxasana an opportunity to insert an amount of his liking? After all, this all started
because former President Zuma overtly made all and sundry believe that he had a
basis for holding a view that Mr Nxasana was no longer fit for office. It must have
been a matter of relative ease, therefore, to pursue the inquiry instead of offering
Mr Nxasana what — by all accounts — was an extremely huge sum of money. In its
judgment the High Court notes that before it the parties were agreed that the amount
of R17.3 million “far exceeded what Mr Nxasana’s financial entitlement would have
been had his office been lawfully vacated in terms of section 12(8)(a)(ii) of the
NPA Act”.”?

[27] Instead of settling for so huge an amount, why did the former President not
simply pursue the inquiry? Did he not believe that the evidence that had motivated
him to come up with the idea of an inquiry was sufficiently cogent? If so, why did he
not just abandon the inquiry and leave Mr Nxasana in office? After all, he was
exercising powers as President and not involved in a personal dispute which he could
settle as he pleased. It is difficult to comprehend why he would have settled on so

huge an amount, and from public coffers to boot.

[28] The inference is inescapable that he was effectively buying Mr Nxasana out of
office. In my book, conduct of that nature compromises the independence of the
office of NDPP. It conduces to the removal of “troublesome” or otherwise unwanted

NDPPs through buying them out of office by offering them obscenely huge amounts

* High Court judgment above n 2 at para 3.
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of money. Although I deliberately eschew deciding the question whether an NDPP
may vacate office outside of the provisions of section 12(8) of the NPA Act, this much
I do want to say: it can never be that vacating office outside of these provisions would
ever entitle an NDPP to more benefits than those set out in section 12(8).
Section 12(8) is specific on the benefits. It provides that when an NDPP vacates
office on the basis of “continued ill-health”,26 “he or she shall be entitled to such
pension as he or she would have been entitled to under the pension law applicable to
him or her if his or her services had been terminated on the ground of continued
ill-health occasioned without him or her being instrumental thereto”.”” When an
NDPP vacates office for “any other reason which the President deems sufficient”,*®
“he or she shall be deemed to have been retired in terms of section 16(4) of the Public
Service Act, and he or she shall be entitled to such pension as he or she would have
been entitled to under the pension law applicable to him or her if he or she had been so
retired”.*® All these are the usual public service benefits. The problem with benefits
that are not capped by the section 12(8) limit is that they give rise to the real
possibility of NDPPs being bought out of office. That, as I say, compromises the
independence of the office of NDPP. Whatever we are to make of the full import of

section 12(8), the manner of voluntary vacation of office should never undermine the

constitutional imperative of the independence of the NDPP.

[29] The settlement agreement, Mr Nxasana’s vacation of office and the obligation
to pay the sum of R17.3 million are one composite whole. In fact, the vacation of
office and obligation to pay and subsequent payment were in terms of the settlement
agreement. I am led to the conclusion that all are constitutionally invalid for having
come about in a manner inconsonant with the constitutionally required independence

of the office of NDPP.

%% Section 12(8)(a)(i).
7 Section 12(8)(c)(i).
% Section 12(8)(a)(ii).
¥ Section 12(8)(c)(i).
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[30] Although I have alluded to this, let me say it explicitly. On the approach I have
taken, it is not necessary to deal with the argument by Advocate Abrahams and the
NPA that an NDPP may vacate office voluntarily outside the provisions of
section 12(8).

Was the appointment of Advocate Abrahams constitutionally invalid?

[31] The appointment of Advocate Abrahams as NDPP was an act consequential
upon the constitutionally invalid vacation of office by Mr Nxasana. Consequential
acts which follow on constitutionally invalid conduct are commonplace. An
interesting question raised by the oft-cited statement of law in Oudekraal® is the
effect of the constitutional invalidity of Mr Nxasana’s vacation of office on the

" In that statement

consequential act of the appointment of Advocate Abrahams.’
Howie P and Nugent JA said that until administrative action is set aside by a court in
review proceedings, it continues to exist in fact and has legal consequences that
cannot simply be overlooked.”> This pronouncement has been relied upon by this
Court on a number of occasions.” Does this mean that — because Mr Nxasana’s

vacation of office had not yet been set aside when Advocate Abrahams was appointed

NDPP — Advocate Abrahams was validly appointed?

[32] What may lead some readers of what I have paraphrased from Oudekraal

astray is reading it in isolation. Later Qudekraal makes it clear that where a

% Oudekraal Estates (Pty) Ltd v City of Cape Town [2004] ZASCA 48; 2004 (6) SA 222 (SCA) (Oudekraal).

! The fact that Oudekraal concerned administrative action should not lead to the conclusion that I am
suggesting that former President Zuma’s conduct relative to Mr Nxasana’s vacation of office was administrative
action. As appears above from how I resolved the question of the lawfulness of Mr Nxasana’s vacation of
office, it is not necessary for me to decide the issue whether the former President’s conduct was administrative
action. That said, there is no reason in principle why Oudekraal should not apply to the conduct of the
Executive.

32 Oudekraal above n 30 at para 26.

3 See Department of Transport v Tasima (Pty) Ltd [2016] ZACC 39; 2017 (2) SA 622 (CC); 2017 (1) BCLR 1
(CC) at para 88; Merafong City v AngloGold Ashanti Limited [2016] ZACC 35; 2017 (2) SA 211 (CC); 2017 (2)
BCLR 182 (CC) at para 36; MEC for Health, Eastern Cape v Kirland Investments (Pty) Ltd t/a Eye & Lazer
Institute [2014] ZACC 6; 2014 (3) SA 481 (CC); 2014 (5) BCLR 547 (CC) (Kirland) at para 103;
Bengwenyama Minerals (Pty) Ltd v Genorah Resources (Pty) Ltd [2010] ZACC 26; 2011 (4) SA 113 (CCO);
2011 (3) BCLR 229 (CC) (Bengwenyama) at para 82; and Camps Bay Ratepayers’ and Residents Association v
Harrison [2010] ZACC 19; 2011 (4) SA 42 (CC); 2011 (2) BCLR 121 (CC) at para 62.
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consequential act could be valid only as a result of the factual existence — not legal
validity — of the earlier act, the consequential act would be valid only for so long as

the earlier act had not been set aside.”* In Seale Cloete JA for a unanimous Court put

this beyond question. He held:

“Counsel for both Seale and the TYC sought to rely in argument on passages in the
decision of this court in Qudekraal Estates (Pty) Ltd v City of Cape Town which
adopted the analysis by Christopher Forsyth of why an act which is invalid may

nevertheless have valid consequences and concluded:

‘Thus the proper enquiry in each case — at least at first — is not
whether the initial act was valid but rather whether its substantive
validity was a necessary precondition for the validity of consequent
acts. If the validity of consequent acts is dependent on no more than
the factual existence of the initial act then the consequent act will
have legal effect for so long as the initial act is not set aside by a

competent court.’

[T]he reliance by counsel on the decision in Oudekraal, [is] misplaced. As appears
from the italicised part of the judgment just quoted, the analysis was accepted by this
court as being limited to a consideration of the validity of a second act performed
consequent upon a first invalid act, pending a decision whether the first act is to be set
aside or permitted to stand. This court did not in Qudekraal suggest that the analysis

9935

was relevant to that latter decision.”” (Footnotes omitted.)

[33] The Supreme Court of Appeal then concluded that “it is clear from
Oudekraal . . . that if the first act is set aside, a second act that depends for its validity
on the first act must be invalid as the legal foundation for its performance was

. 36
non-existent”.

** Oudekraal above n 30 at para 31.

3 Seale v Van Rooyen N.O.; Provincial Government, North West Province v Van Rooyen N.O. [2008] ZASCA
28; 2008 (4) SA 43 (SCA) at para 13.

4.
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[34] In Kirland this Court accepted what was decided in Seale. Writing for the

majority, Cameron J had this to say:

“In Seale . . . the Court, applying Oudekraal, held that acts performed on the basis of
the validity of a prior act are themselves invalid if and when the first decision is set
aside. ... [T]he Court rightly rejected an argument, in misconceived reliance on
Oudekraal, that the later (second) act could remain valid despite the setting aside of

the first.”’

[35] Now that the manner in which Mr Nxasana vacated office has been declared
constitutionally invalid, it follows that the appointment of Advocate Abrahams is
constitutionally invalid. The appeal by Advocate Abrahams and the NPA directly
countered the application for confirmation of the order declaring the appointment of

Advocate Abrahams invalid. As a consequence, that appeal falls to be dismissed.

The validity of section 12(4) and (6) of the NPA Act

[36] The challenge to the constitutional validity of this section is not founded on any
factual matrix. Section 12(4) is about the extension of the term of office of an NDPP
who is otherwise liable to retire on grounds of age. In these proceedings nobody was
affected by the provisions of this section. Section 12(6) provides for the indefinite
suspension of an NDPP by the President without pay or with such pay as the President
may determine. Mr Nxasana was suspended with full pay. Nobody else was
suspended. A preliminary issue that arises is whether we must entertain this abstract

challenge.

[37] This Court has entertained abstract challenges in appropriate circumstances. In
Ferreira in the context of an abstract challenge arising from public interest litigation,

O’Regan J held that the relevant factors are—

“whether there is another reasonable and effective manner in which the challenge can

be brought; the nature of the relief sought, and the extent to which it is of general and

37 Kirland above n 33 at fn 74.
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prospective application; and the range of persons or groups who may be directly or

indirectly affected by any order made by the court and the opportunity that those

persons or groups have had to present evidence and argument to the court.”®

[38] In Lawyers for Human Rights Yacoob J, writing for the majority, quoted this
passage with approval®® and held that even though O’Regan J was in the minority, the
passage was not inconsistent with anything said in the majority judgment on
standing.** Crucially, he then held that the factors set out by O’Regan J in respect of
public interest standing where there is a live controversy are of relevance even where
there is none. In other words, the factors apply even in the case of abstract public

interest challenges. This is how he articulated this:

“It is ordinarily not in the public interest for proceedings to be brought in the abstract.
But this is not an invariable principle. There may be circumstances in which it will
be in the public interest to bring proceedings even if there is no live case. The factors
set out by O’Regan J help to determine this question. The list of relevant factors is
not closed. I would add that the degree of vulnerability of the people affected, the

nature of the right said to be infringed, as well as the consequences of the

infringement of the right are also important considerations in the analysis.”"'

[39] I am of the view that — in the present circumstances — it is imperative that the
abstract challenge be entertained. @ What stands out is the nature of the
unconstitutionality complained of and its susceptibility to occurring without detection.
CASAC argued that when the alleged unconstitutionality relates to independence as is
the case with the present challenges, abstract challenges are vital. It explained that
“the problem is not only the actual exercise of unconstitutional powers, but the subtle
ways in which the mere existence of those powers undermines independence”. An

NDPP may refrain from acting independently because she or he fears indefinite

* Ferreira v Levin N.O.; Vryenhoek v Powell N.O. [1995] ZACC 13; 1996 (1) SA 984 (CC); 1996 (1) BCLR 1
(CC) at para 234.

% Lawyers for Human Rights v Minister of Home Affairs [2004] ZACC 12; 2004 (4) SA 125 (CC); 2004 (7)
BCLR 775 (CC) at para 16.

*1d at para 17.
*11d at para 18.



MSON107
MADLANGA J

unpaid suspension and the factual matrix for the challenge not to be abstract may
never arise. As CASAC further argued, rather than give the factual matrix an
opportunity to eventuate, it is better to pre-emptively challenge the relevant statutory

provision.

[40] It is, therefore, not surprising that the Glenister II'* and Helen Suzman
Foundation™ challenges were determined in the absence of any factual predicate. In

sum, this is a fitting case to entertain an abstract challenge.

[41] I next proceed to deal with the challenges to the two subsections one after the

other.**

* Glenister v President of the Republic of South Africa [2011] ZACC 6; 2011 (3) SA 347 (CC); 2011 (7) BCLR
651 (CC) (Glenister II).

“ Helen Suzman Foundation v President of the Republic of South Africa; Glenister v President of the Republic
of South Africa [2014] ZACC 32; 2015 (2) SA 1 (CC); 2015 (1) BCLR 1 (CC) (Helen Suzman Foundation).

* Section 12(4) and (6) provides:

“(4) If the President is of the opinion that it is in the public interest to retain a National
Director or a Deputy National Director in his or her office beyond the age of 65
years, and—

(a) the National Director or Deputy National Director wishes to continue to
serve in such office; and

(b) the mental and physical health of the person concerned enable him or her so
to continue,

the President may from time to time direct that he or she be so retained, but not for a
period which exceeds, or periods which in the aggregate exceed, two years: Provided
that a National Director’s term of office shall not exceed 10 years.

(6) (a) The President may provisionally suspend the National Director or a Deputy
National Director from his or her office, pending such enquiry into his or
her fitness to hold such office as the President deems fit and, subject to the
provisions of this subsection, may thercupon remove him or her from

office—

(1) for misconduct;

(i1) on account of continued ill-health;

(1i1) on account of incapacity to carry out his or her duties of office
efficiently; or

(iv) on account thereof that he or she is no longer a fit and proper
person to hold the office concerned.

(b) The removal of the National Director or a Deputy National Director, the

reason therefor and the representations of the National Director or Deputy
National Director (if any) shall be communicated by message to Parliament
within 14 days after such removal if Parliament is then in session or, if



[42]
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Section 12(4) empowers the President to extend the term of office of an NDPP

or a Deputy NDPP which must ordinarily come to an end at age 65 beyond that age,

but not for a period which exceeds, or periods which in the aggregate exceed, two

years provided that an NDPP’s term of office shall not exceed 10 years.

The

President’s power to extend an NDPP’s term of office undermines the independence

of the office. Here is how this was explained in Justice Alliance:

[43]

“In approaching this question it must be borne in mind that the extension of a term of
office, particularly one conferred by the Executive or by Parliament, may be seen as a
benefit. The judge or judges upon whom the benefit is conferred may be seen as
favoured by it. While it is true, as counsel for the President emphasised, that the
possibility of far-fetched perceptions should not dominate the interpretive process, it
is not unreasonable for the public to assume that extension may operate as a favour
that may influence those judges seeking it. The power of extension in section 176(1)
must therefore, on general principle, be construed so far as possible to minimise the
risk that its conferral could be seen as impairing the precious-won institutional
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attribute of impartiality and the public confidence that goes with it. (Footnotes

omitted.)

In similar vein, Mogoeng CJ held in Helen Suzman Foundation:

“Renewal invites a favour-seeking disposition from the incumbent whose age and
situation might point to the likelihood of renewal. It beckons to the official to adjust

her approach to the enormous and sensitive responsibilities of her office with regard

Parliament is not then in session, within 14 days after the commencement of
its next ensuing session.

(c) Parliament shall, within 30 days after the message referred to in paragraph
(b) has been tabled in Parliament, or as soon thereafter as is reasonably
possible, pass a resolution as to whether or not the restoration to his or her
office of the National Director or Deputy National Director so removed, is
recommended.

(d) The President shall restore the National Director or Deputy National
Director to his or her office if Parliament so resolves.

(e) The National Director or a Deputy National Director provisionally
suspended from office shall receive, for the duration of such suspension, no
salary or such salary as may be determined by the President.”

* Justice Alliance above n 19 at para 75.
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to the preferences of the one who wields the discretionary power to renew or not to
renew the term of office. No holder of this position of high responsibility should be

exposed to the temptation to ‘behave’ herself in anticipation of renewal.””*®

[44] There is no basis for this reasoning not to apply to section 12(4). The

High Court’s declaration of constitutional invalidity must be confirmed.

[45] Coming to section 12(6), two aspects that make the President’s power to
suspend particularly egregious are the facts that she or he may suspend with or
without pay and for an indefinite period. Of importance, suspending without pay is
the default position: the section says that for the duration of the suspension, an NDPP
or Deputy NDPP “shall receive no salary or such salary as may be determined by the
President”. There is no guidance whatsoever on how and on what bases the President
may exercise the discretion to (a) allow receipt of a salary and (b) determine its
quantum. This tool is susceptible to abuse. It may be invoked to cow and render
compliant an NDPP or Deputy NDPP. The prospect of not earning an income may fill
many with dread and apprehension. The possibility of this enduring indefinitely
exacerbates the situation. This is not a tool that should be availed to the Executive. It
has the potential to undermine the independence and integrity of the offices of NDPP
and Deputy NDPP and, indeed, of the NPA itself.

[46] In Helen Suzman Foundation this Court held:

“Suspension without pay defies the exceedingly important presumption of innocence
until proven guilty or the audi alteram partem rule and unfairly undermines the
National Head’s ability to challenge the validity of the suspension by the withholding
of salary and benefits. It irrefutably presumes wrongdoing. An inquiry may then
become a dishonest process of going through the motions. Presumably the Minister’s
mind would already have been made up that the National Head is guilty of what she

is accused of. Personal and familial suffering that could be caused by the exercise of

* Helen Suzman Foundation above n 43 at para 81.
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that draconian power also cries out against its retention. It is also the employer’s duty

to expedite the inquiry to avoid lengthy suspensions on pay.”*’

[47] There is the question of “unilateral suspension” on which the challenge is also
pegged. Iread Mogoeng CJ for the majority in Helen Suzman Foundation to say there
is nothing inherently wrong with a unilateral suspension. What he has a problem with
are the possibility of suspension without pay and benefits and the use of the words “as
the Minister deems fit” in section 17DA(2)(a) of the South African Police Service
Act.” In McBride, on the other hand, Bosielo AJ, writing for a unanimous Court,

says:

“To my mind, the cumulative effect of the impugned sections has the potential to
diminish the confidence the public should have in IPID [the Independent Police
Investigative Directorate]. As the amicus curiae emphasised in its submissions, both
the independence and the appearance of an independent IPID are central to this
matter. The manner in which the Minister dealt with Mr McBride demonstrates,
without doubt, how invasive the Minister’s powers are. What exacerbates the
situation is that he acted unilaterally. This destroys the very confidence which the
public should have that IPID will be able, without undue political interference, to
investigate complaints against the police fearlessly and without favour or bias. IPID
must therefore not only be independent, but must be seen to be so. Without enjoying
the confidence of the public, IPID will not be able to function efficiently, as the
9550

public might be disinclined or reluctant to report their cases to it.

added.)

(Emphasis

[48] I do not think this is a proper case in which I need grapple with the import of
the content of the two judgments on “unilateral suspension”. There is enough to

invalidate section 12(6) based on the above reasoning. In that regard, I conclude that

47 Helen Suzman Foundation above n 43 at para 85.

* Ordinarily, suspensions are unilateral acts. In the context of a functionary who is constitutionally required to
be independent the question may arise whether the power to suspend may be exercised by the member of the
Executive on whom that power vests without the involvement of Parliament; with the involvement of Parliament
the exercise of the power would be bilateral.

68 of 1995.
%% MeBride above n 20 at para 43.
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section 12(6) is constitutionally invalid for empowering the President to suspend an

NDPP and Deputy NDPP without pay and for an indefinite duration.

Mpr Nxasana’s appeal

[49] This appeal concerns the High Court’s refusal of condonation of the late filing
of an affidavit Mr Nxasana labelled as an “explanatory affidavit”. He was the third
respondent in the application brought by Corruption Watch and FUL and the fourth in
CASAC’s. He filed the explanatory affidavit out of turn; that is, he did not file it
when answering affidavits by respondents were due. In fact, it was so out of time that
he filed it after all affidavits had been filed even in the CASAC application which had
been launched later. Mr Nxasana accepts that — even though he styles the affidavit as
an explanatory affidavit — it is in fact an answering affidavit in both applications. The
affidavit was filed under cover of a notice that was headed “notice to abide”. In
addition to saying Mr Nxasana would abide the decision of the Court, the notice said
that the affidavit would be used to explain “the position of the third respondent”.

Reference to the third respondent was to Mr Nxasana.

[50] The former President opposed the application for condonation.

[51] The fundament of Mr Nxasana’s grievance in the appeal is that the High Court
made certain adverse findings against him without considering his version and thus
contrary to the audi alteram partem (loosely, hear both sides) rule. He argues that in
the circumstances, the High Court’s order is not just and equitable within the meaning

of section 172(1)(b) of the Constitution.”’

3! Section 172(1) provides:
“When deciding a constitutional matter within its power, a court—

(a) must declare that any law or conduct that is inconsistent with the Constitution is
invalid to the extent of its inconsistency; and

(b) may make any order that is just and equitable, including—
(1) an order limiting the retrospective effect of the declaration of invalidity; and

(i1) an order suspending the declaration of invalidity for any period and on any
conditions, to allow the competent authority to correct the defect.”
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[52] He “notes” that he was never served with any of the papers in the CASAC
application until April 2017 and that in the application by Corruption Watch and FUL
he received only the founding papers. By April 2017 all affidavits in both
applications had been filed. He filed the explanatory affidavit on 11 April 2017. He

explains filing out of time in these terms:

“I accept that my waiting until the conclusion of the rule 30/30A proceedings was not
in strict compliance with the Rules. However, I submit that it was a pragmatic
approach given the delay inevitably caused by the President’s failure to comply with

rule 53 and my desire to only provide a single affidavit to Court.”

[53] The High Court refused condonation for two reasons. The first was that the
explanation for the delay was not persuasive. I agree. The second was that “it is
generally accepted that when evidence is presented so late in proceedings, there is the
danger of it having been tailored to fit a particular position”.”> On this, the question

that arises is: how real was this danger in the instant matter?

[54] Before dealing with this second reason, let me touch on Mr Nxasana’s apparent
complaint that he did not always receive proper service of the papers. Mr Nxasana
says that service of the application papers on him was haphazard at best. I do not
want to make much of this. He seems to have been aware of what was going on. This
is especially so with regard to the application by Corruption Watch and FUL. He
assisted these applicants closely with the compilation of the rule 53 record. That
being the case, if he was ever intent on acting expeditiously, he could have taken the
initiative and insisted on being served with the papers. After all, he is an experienced

attorney.

>2 High Court judgment above n 2 at para 8.
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[55] The explanatory affidavit first deals with the “background”. Here Mr Nxasana
begins with discussing facts around his appointment as NDPP. Nothing contentious

arises from that.

[56] It next deals with acrimony between Mr Nxasana, on the one hand, and
Advocate Jiba, the former Acting NDPP, and Advocate Mrwebi, the Special Director:
Specialised Commercial Crime Unit, on the other. The acrimony allegedly erupted
soon after Mr Nxasana’s appointment. These are allegations that were not coming to
the fore for the first time. In the explanatory affidavit Mr Nxasana was repeating
allegations he had made previously in his founding affidavit in the application to
interdict former President Zuma from suspending him. That affidavit was before the
High Court in the present proceedings. It had been filed by CASAC before the
explanatory affidavit was filed. Mr Nxasana had also made these same allegations as
far back as 1 August 2014 in the letter in which he made representations as to why the
former President should not suspend him. That letter too had already been filed of
record in the present proceedings by the time Mr Nxasana filed the explanatory

affidavit.

[57] The explanatory affidavit then deals with various steps that Mr Nxasana says
he took to address the instability that existed at the NPA. In a context that had nothing
to do with Mr Nxasana’s condonation application, the High Court’s judgment itself
noted that it was common cause before it that since September 2007 the recent history
at the NPA “ha[d] been one of paralysing instability”.53 The steps that Mr Nxasana
says he took are also nothing we were seeing for the first time in the explanatory
affidavit. For example, in the papers filed of record there is earlier mention of: the
fact that Mr Nxasana obtained an opinion from senior counsel regarding adverse
findings that had been made by the High Court and Supreme Court of Appeal against
Advocate Jiba, Advocate Mrwebi and Advocate Mzinyathi;>* the appointment of

retired Justice Yacoob to enquire into the instability at the NPA; a memorandum

>3 High Court judgment above n 2 at para 19.

> Those findings were not made in the present proceedings.
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prepared by Mr Willie Hofmeyr addressed to the Minister for onward transmission to
former President Zuma in which the former President was being requested to
provisionally suspend Advocates Jiba, Mrwebi and Mzinyathi; and Mr Nxasana’s
requests for a meeting with former President Zuma for the former President to

intervene and address the instability at the NPA.

[58] The rest of what is dealt with under background is so uncontentious as not to

require any discussion.

[59] After the background the explanatory affidavit deals with the circumstances
that led to Mr Nxasana’s resignation. On this, correspondence that is
contemporaneous with those circumstances lends support to what Mr Nxasana is now
saying in the explanatory affidavit. To an extent the settlement agreement itself also
records why it was concluded; and that too is supportive of Mr Nxasana’s version in

the explanatory affidavit.

[60] The explanatory affidavit next asserts — and substantiates extensively — that the
settlement agreement was not concluded pursuant to a request by him to vacate office.
I need not say much on this because the High Court — relying on objective material
filed as part of the rule 53 record before the explanatory affidavit was deposed to —

found likewise.

[61] I now revert to the High Court’s view that “it is generally accepted that when
evidence is presented so late in proceedings, there is the danger of it having been
tailored to fit a particular position”. Based on my analysis of the content of the
explanatory affidavit, it seems that the High Court applied the view without a close
look at the specific facts of this case. That is, it did not consider how real the danger
of the evidence having been tailored in a particular way was in this specific instance.
Looking at the content of the explanatory affidavit, I think very little in it was
surfacing for the first time when it was filed. And nothing in that is crucial to the

determination of the issues. That to me substantially minimises, if not eliminates, the
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danger identified by the High Court. Does that entitle us to interfere with the

High Court’s exercise of discretion in refusing condonation?

[62] The High Court’s decision entailed the exercise of a discretion “in the strict

56 .. .
sense”™” or “true sense”.”® As such, there are limited bases for us to interfere. In

National Coalition this Court held:

“A court of appeal is not entitled to set aside the decision of a lower court granting or
refusing a postponement in the exercise of its discretion merely because the court of
appeal would itself, on the facts of the matter before the lower court, have come to a
different conclusion; it may interfere only when it appears that the lower court had
not exercised its discretion judicially, or that it had been influenced by wrong
principles or a misdirection on the facts, or that it had reached a decision which in the
result could not reasonably have been made by a court properly directing itself to all

the relevant facts and principles.””’

(Footnotes omitted.)

[63] To my mind, the view that the High Court took on the danger of improperly
tailoring evidence amounts to a misdirection on the facts. That view was a central
pillar in the High Court’s exercise of discretion. The other pillar was the lack of a
satisfactory explanation for the delay. Because of the misdirection on the facts, one of
the central pillars collapses. I do not see how the edifice can remain standing on only
one of the central pillars. We are thus entitled to interfere with the exercise of

discretion. Must we then grant condonation and accept Mr Nxasana’s explanatory

affidavit?

%> South African Broadcasting Corporation Limited v National Director of Public Prosecutions [2006] ZACC
15; 2007 (1) SA 523 (CC); 2007 (2) BCLR 167 (CC) at para 39.

%% Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa Ltd [2015] ZACC 22;
2015 (5) SA 245 (CC); 2015 (10) BCLR 1199 (CC) at paras 84-5.

37 National Coalition for Gay and Lesbian Equality v Minister of Home Affairs [1999] ZACC 17; 2000 (2) SA 1
(CC); 2000 (1) BCLR 39 (CC) (National Coalition) at para 11. See also Mathale v Linda [2015] ZACC 28;
2016 (2) SA 461 (CC); 2016 (2) BCLR 226 (CC) at para 40.
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[64] In Brummer this Court held that it is the interests of justice that are paramount
in considering whether to grant condonation. On how interests of justice are

determined it held:

“The interests of justice must be determined by reference to all relevant factors,
including the nature of the relief sought, the extent and cause of the delay, the nature
and cause of any other defect in respect of which condonation is sought, the effect on

the administration of justice, prejudice and the reasonableness of the applicant's

explanation for the delay or defect.”*®

[65] Although the explanation for the delay is weak, Mr Nxasana is strong on the
merits of what the explanatory affidavit was — in the main — meant to achieve; that is
to counter former President Zuma’s version. For me, another factor that should count
in Mr Nxasana’s favour is that, although he delayed in filing his own affidavit, he
expended time and effort towards the compilation of a proper rule 53 record and was
thus of great assistance not only to Corruption Watch and FUL but to the Court as
well. Also, based on the possible relief that may be granted and the likely bases for it,
a lot is at stake in this matter; that tends to tilt the scales towards giving a hearing to
all disputants. Lastly, I am not aware of prejudice that was suffered by any party as a

result of the late filing of the explanatory affidavit; and none was suggested.

[66] On balance, I am of the view that condonation must be granted and the

explanatory affidavit accepted.

[67] Reverting to the declarations of invalidity, what must follow them?

% Brummer v Gorfil Brothers Investments (Pty) Ltd [2000] ZACC 3; 2000 (2) SA 837 (CC); 2000 (5) BCLR
465 (CC) at para 3. See also Aurecon South Africa (Pty) Ltd v City of Cape Town [2015] ZASCA 209; 2016 (2)
SA 199 (SCA) at para 17.
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Remedy
General

[68] There is no preordained consequence that must flow from our declarations of
constitutional invalidity. In terms of section 172(1)(b) of the Constitution we may
make any order that is just and equitable. The operative word “any” is as wide as it
sounds. Wide though this jurisdiction may be, it is not unbridled. It is bounded by the
very two factors stipulated in the section — justice and equity. This Court has laid
down certain principles in charting the path on the exercise of discretion to determine

a just and equitable remedy.

[69] What must be paramount in the relief that a court grants is the vindication of
the rule of law.”> The effect of that is the reversal of the consequences of the
constitutionally invalid conduct. Ordinarily, therefore, Mr Nxasana would have to
resume office as he did not vacate it validly. This is analogous to the situation of an
employee whose dismissal was invalid. About that this is what Zondo J, writing for

the majority, said in Steenkamp:

“An invalid dismissal is a nullity. In the eyes of the law an employee whose
dismissal is invalid has never been dismissed. If, in the eyes of the law, that
employee has never been dismissed, that means the employee remains in his or her
position in the employ of the employer. In this Court’s unanimous judgment in
Equity Aviation, Nkabinde J articulated the meaning of the word ‘reinstate’ in the
context of an employee who has been dismissed. She said, quite correctly, it means
to restore the employee to the position in which he or she was before he or she was
dismissed. With that meaning in mind, the question that arises in the context of an
employee whose dismissal has been found to be invalid and of no force and effect is:
how do you restore an employee to the position from which he or she has never been
moved? That a dismissal is invalid and of no force and effect means that it is not
recognised as having happened. It is different from a dismissal that is found to be

unfair because that dismissal is recognised in law as having occurred.

% See Electoral Commission v Mhlope [2016] ZACC 15; 2016 (5) SA 1 (CC); 2016 (8) BCLR 987 (CC)
(Mhlope) at para 130.
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When a dismissal is held to be unfair, one can speak of a reinstatement but not in the

case of an invalid dismissal. This, therefore, means that an order of reinstatement is

1 9960

not competent for an invalid dismissa (Footnotes omitted.)

[70] So, effectively this means Mr Nxasana remains in office as his vacation was
invalid. All that would have to happen is for him to physically resume office. A
natural consequence of that would be that Advocate Abrahams would have to be
removed from office. But must all that — that is the resumption and vacation of office

by Mr Nxasana and Advocate Abrahams, respectively — follow inexorably?

[71] The specific circumstances of a given matter may displace what should
ordinarily be the position. In Mhlope we granted just and equitable relief that was at
odds with extant statutory provisions. Mogoeng CJ held that the failure of the
Electoral Commission to compile a voters’ roll in accordance with section 16(3) of the
Electoral Act® was at “odds with the strictures not just of the law but also of the rule
of law”.®> When it came to a choice between scuppering the local government
elections which — in terms of the Constitution — had to take place by a certain date®

and upholding the strictures of the law, the Court opted for allowing the elections to

go ahead.

[72] What starkly helps illuminate why section 172(1)(b) of the Constitution
empowers us — where justice and equity dictate — to go so far as to make orders that

are at odds with extant law i1s the Canadian Supreme Court’s decision in the

60 Steenkamp v Edcon Limited [2016] ZACC 1; 2016 (3) SA 251 (CC); 2016 (3) BCLR 311 (CC) at
paras 189-90.

%173 of 1998.
82 Mhlope above n 60 at para 122.
8 Section 159 of the Constitution provides:

“(1) The term of a Municipal Council may be no more than five years, as determined by
national legislation.

2) If a Municipal Council is dissolved in terms of national legislation, or when its term
expires, an election must be held within 90 days of the date that Council was
dissolved or its term expired.”
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Manitoba Language Rights case.®* Without suggesting that — for a fact — this case
informed the inclusion of section 172(1)(b) in our Constitution, it typifies difficult
situations that explain why the framers of our Constitution may have decided to avert
those situations by expressly including this expansive remedial power. Very briefly
on this case, since 1890 the Manitoba Parliament had enacted statutes in English only.
This was contrary to constitutional prescripts that required that statutes be enacted in

English and French.

[73] These statutes were held to be invalid, and this holding was made in 1985,
some 95 years from the time the Manitoba Parliament started enacting statutes in this
manner. Realising that a declaration of invalidity without more would take Manitoba
back 95 years in that the declaration would: undo post-1890 amendments to statutes
that continued to exist; revive pre-1890 statutes that had since been repealed; and
leave without statutory governance situations that were not provided for statutorily
before 1890 but which, as at the date of the judgment, plainly required statutory
governance, the Canadian Supreme Court decided to deem the invalid statutes
temporarily valid for the period necessary for translation to French, re-enactment,
printing and publication. The Court held that not to do so would result in the Province
of Manitoba “being without a valid and effectual legal system for the present and
future”,”” something that would be at odds with the rule of law. Crucially, without the
equivalent of section 172(1)(b), the Court was able to keep in force laws that were

unconstitutional.

[74] The relevance of this is that — despite the fact that ordinarily the
Canadian Supreme Court had to invalidate all the affected laws without more — it did

not do so because justice, equity and indeed the rule of law dictated otherwise.

[75] The fact that in terms of our declaration of invalidity Mr Nxasana is ordinarily

entitled to resume office is the default legal position. As such, it is a legal position

% Re Manitoba Language Rights [1985] 1 SCR 721; 1985 CanLlII 33 (SCC).
8 1d at 758.
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like any other. It enjoys no place in law that is more special than — say — the
provisions of section 16(3) of the Electoral Act that were in issue in Mhlope. Despite
the continued validity of those provisions we were able — in the exercise of the

section 172(1)(b) power — to make an order at variance with them.

[76] I have had the pleasure of reading the judgment by Jafta J (second judgment). I
disagree with much that it says. After some preliminary issues, it begins the debate by
making an observation that “Mhlope is not authority for the proposition that an
employee whose dismissal has been declared unlawful cannot resume his or her
duties”.°® Of course, that is so. But that is not the end of the matter. The principle
laid down by Mhlope is that — if justice and equity so require — an existing law may
not be adhered to. Steenkamp does not purport to say anything at odds with that. It
merely declared what the legal position was. Statutory provisions do something

similar, if not more; they create law. We were able to depart from one of them in

Mhlope.

[77] Another basis of distinction by the second judgment is that “[i]t is true that the
order that was issued in Mhlope suspended the operation of a valid statute. But this

was linked to the suspension of the declaration of invalidity.”®’

For present purposes,
what difference there may be between Mhlope and the present matter is not in
substance, but in context only. In the present matter as well there is a declaration of
invalidity. That is the invalidity of Mr Nxasana’s vacation of office. So, there is
nothing magical about the fact that we made a declaration of invalidity in Mhlope.
The ordinary effect of declaring Mr Nxasana’s vacation of office invalid is that — in
accordance with the Steenkamp principle — Mr Nxasana should return to office. As
was the case with section 16(3) of the Electoral Act in Mhlope, this principle is the
extant legal position that must ordinarily carry the day. The question is: why — as

seems to be the suggestion of the second judgment — this principle must be immune

from the courts’ just and equitable remedial jurisdiction under section 172(1)(b) of the

% See [103].
7 See [106].
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Constitution? Why must it inexorably take precedence? If in Mhlope we were able to
hold that “the duty imposed by section 16(3) is . . . suspended for purposes of the
August 2016 elections”, here as well we should — by parity of reasoning — be able to

suspend the applicability of the Steenkamp principle.

[78] In paragraphs 106 to 112 the second judgment deals at length with
considerations that moved this Court to order suspensions of declarations of invalidity
in other matters and concludes that nothing similarly calls for that in the instant
matter. [ will not deal with all those considerations. Suffice it to say that in those
other matters this Court never purported to lay down a closed list of scenarios where
suspensions of declarations of invalidity may be ordered. The question is whether — in
a given case — justice and equity demand that a suspension be made. Here they do.
After all, although Mr Nxasana may have been under pressure from former

President Zuma, he did not cover himself in glory; more on this later.

[79] My reasoning in this regard applies equally to the second judgment’s
discussion of section 12 of the NPA Act.®® The second judgment underscores the
detail that has to be followed for an NDPP to be removed from office. I do not see
why — in comparison to section 16(3) of the Electoral Act — section 12 of the NPA Act
must have some superior force. The second judgment emphasises the fact that
section 12 is “umbilically linked to the Constitution”. So is section 16(3) of the
Electoral Act which — as we held in Mhlope — helps enhance so important a
fundamental right as the right to vote; a right that is at the centre of constitutional
democracy. Indeed, in our constitutional dispensation universal adult suffrage is one
of the founding values.®” Thus the detail of the procedure that would normally have to
be followed in order to remove Mr Nxasana from office makes no difference. The
point of substance is that — like section 16(3) of the Electoral Act — section 12 of the
NPA Act may be departed from if justice and equity so dictate.

5% See [113] to [119].

% The founding values are quoted in n 16 above.
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[80] Ido not see the inconsistency adverted to in the second judgment with regard to
reliance on section 12 in declaring the vacation of office invalid but then not holding
that it is obligatory, in terms of section 12, that Mr Nxasana be allowed to return to
office.”” The very quotation by the second judgment from Mhlope’' also says that the
Electoral Commission had not complied with section 16(3). Therefore, section 16(3)
was central to the ultimate declaration of constitutional invalidity. And yet the Court
then proceeded to suspend the duty imposed by section 16(3). Where then is the

distinction that the second judgment seeks to draw in this regard? I do not see it.

[81] In sum, I see no legal impediment to us being able to depart from what is
nothing other than another legal position; that is the default legal position that
Mr Nxasana should ordinarily resume office. Likewise, I do not understand why we
should treat section 12 of the NPA Act differently from how we treated section 16(3)
of the Electoral Act. The question is: must we depart from the default position
dictated by the Steenkamp principle and the process imposed by section 12? What is
just and equitable for us to order? That is what I next deal with both with regard to

Mr Nxasana and Advocate Abrahams.

The resumption of office by Mr Nxasana or retention of Advocate Abrahams

[82] In the context of the just and equitable remedial jurisdiction provided for in
section 8 of the Promotion of Administrative Justice Act,”” Mosenecke DCJ said that

“at a broader level [the purpose of a public law remedy is] to entrench the rule of

55 73

law In the same context in Bengwenyama Froneman J said:

“I do not think that it is wise to attempt to lay down inflexible rules in determining a

just and equitable remedy following upon a declaration of unlawful administrative

" See [116].
" See [105].

23 0f 2000. I think the pronouncements in that context are of relevance to the just and equitable jurisdiction
provided for in section 172(1)(b) of the Constitution.

& Steenkamp N.O. v Provincial Tender Board of the Eastern Cape [2006] ZACC 16; 2007 (3) SA 121 (CO);
2007 (3) BCLR 300 (CC) at para 29.
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action. The rule of law must never be relinquished, but the circumstances of each

. 74
case must be examined”

[83] Where necessary, the aim is to ameliorate the effect of vindicating the rule of

7 1 say where necessary because in a given case it may be fitting to undo —

law.
without any qualification — everything that came about as a result of the
constitutionally invalid conduct. But the injustice and inequity arising from this may
be of such a nature that the reversal — if there must be any at all — may have to be
tempered. That is a judgment call to be made based on the circumstances of each

casec.

[84] In the present context, relief that upholds the rule of law 1s one that helps
vindicate the integrity of the office of NDPP.

[85] Starting with Mr Nxasana, I have a lot of sympathy for him for the undue,
persistent pressure to which he was subjected. That said, based on the objectively
available material, quite early on he indicated his preparedness to vacate office if he
was paid in full for the remainder of his contract period. He made this demand when
he had been in office for just over a year. And yet he wanted a payout for close to
nine years, the unexpired period of his term of office. Some of the objectively
available material was obtained by Corruption Watch and FUL from Mr Nxasana
himself when he was assisting them with collating the rule 53 record. Effectively,
although Mr Nxasana strongly protested his fitness for office, he was saying he was
willing to be bought out of office if the price was right. As much as I sympathise with
him, I do not think that is the reaction expected of the holder of so high and important
an office; an office the holder of which — if she or he 1s truly independent — is required
to display utmost fortitude and resilience. Even allowing for human frailties —

because Mr Nxasana is human after all — I do not think the holder of the office of

™ Bengwenyama above n 33 at para 85.

> Compare id at para 85.
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NDPP could not reasonably have been expected to do better. His conduct leads me to

the conclusion that a just and equitable remedy is not to allow him to return to office.

[86] 1 do agree with the second judgment that exercising our just and equitable
remedial jurisdiction in a manner that perpetuates non-compliance with an extant legal
position must be done only in exceptional circumstances.”® In Mhlope what was
exceptional was the fact that, but for not adhering to the strictures of section 16(3) of
the Electoral Act, there would have been a constitutional crisis. In Black Sash if we
had not allowed the constitutionally invalid contract to continue, the vulnerable social
grant beneficiaries would have been subjected to untold hardship and suffering. What
we held in these two judgments does not create a closed list of what constitutes
exceptional circumstances. What is exceptional depends on the circumstances of each
case. The question is whether there are exceptional circumstances in the present case.

There are, and here is why.

[87] The narrative at the beginning of this judgment shows that for a few years there
has been instability in the office of NDPP and, therefore, in the leadership of the NPA.
With the court challenge to Mr Nxasana’s vacation of office and to the appointment of
Advocate Abrahams, that instability persists to this day. The second judgment accepts
— correctly — that it would be open to the President to initiate an inquiry into whether
the manner in which Mr Nxasana vacated office renders him unfit to hold office. The
order proposed by the second judgment thus has the effect of prolonging the
instability. Surely, this unending instability is deleterious not only to the office of
NDPP, but also to the NPA as an institution. The sooner it is brought to an end the
better. In the circumstances, an order that has the potential of prolonging the
instability cannot be just and equitable. To all this, we must add the fact that Mr

Nxasana is not free of blame in the manner in which he vacated office.

76 Compare Black Sash Trust v Minister of Social Development [2017] ZACC 8; 2017 (3) SA 335 (CC); 2017
(5) BCLR 543 (CC) at para 51.
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[88] I next deal with Advocate Abrahams. As a point of departure, I must state that
not a single party has suggested that he is not a fit and proper person to hold office.
As was to be expected, Advocate Abrahams seeks to get a lot of mileage out of this.
Must he succeed? I think not. Former President Zuma appointed Advocate Abrahams
following his unlawful removal of Mr Nxasana. That removal was an abuse of power.
Advocate Abrahams benefitted from this abuse of power. It matters not that he may
have been unaware of the abuse of power; the rule of law dictates that the office of
NDPP be cleansed of all the ills that have plagued it for the past few years. It would
therefore not be just and equitable to retain him as this would not vindicate the rule of

law.

Suspension of declarations of invalidity

[89] With the exception of the declaration in respect of section 12(6), I see no need
to suspend any of the declarations of invalidity. The extent to which we are
confirming the High Court’s declaration of the invalidity of section 12(6) means the
power to suspend an NDPP or Deputy NDPP will continue in existence. Like the
High Court, I think it proper to afford Parliament an opportunity to address the
shortcomings we have identified with the section. I consider a period of 18 months’

suspension to be sufficient for this purpose.

[90] It would be downright inconsonant with the requirement of the independence
of the NDPP, the Deputy NDPP and the NPA itself for the power to suspend to
continue in its present form. For that reason, there is a need for relief that is to apply
in the interim. I will not reinvent the wheel. T am happy with the interim relief crafted

by the High Court. I set it out in the order below.

Repayment of the sum of R10 240 767.47

[91] Mr Nxasana did not resist paying back the money. And nobody has suggested

that he should not. Paying back the money is a natural consequence of the declaration
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of constitutional invalidity of the manner in which Mr Nxasana vacated office. I can

conceive of no reason why repayment should not follow as a matter of course.

Appointment of a new NDPP

[92] A new NDPP must be appointed expeditiously. But the President must be
afforded a sufficient opportunity to make a suitable choice. I think 90 days is enough
for that purpose.

Decisions taken and acts performed by Advocate Abrahams
[93] The setting aside of decisions taken, and acts performed, by Advocate
Abrahams in his official capacity before his appointment was declared invalid would
result in untold dislocation in the work of the NPA and in the administration of justice

itself. It is thus necessary to appropriately preserve these acts and decisions.

Order

[94] The following order is made:

I. The appeal of Mr Mxolisi Sandile Oliver Nxasana is upheld with no
order as to costs and Mr Nxasana’s explanatory affidavit is admitted.

2. The costs order by the High Court of South Africa, Gauteng Division,
Pretoria (High Court) against Mr Nxasana is set aside.

3. The appeal of Advocate Shaun Kevin Abrahams and the National
Prosecuting Authority is dismissed with costs, including the costs of two
counsel.

4. The declaration by the High Court that the settlement agreement dated
14 May 2015 concluded by former President Jacob Gedleyihlekisa
Zuma, the Minister of Justice and Correctional Services and
Mr Nxasana in terms of which Mr Nxasana’s incumbency as the
National Director of Public Prosecutions (NDPP) was terminated is

constitutionally invalid is confirmed.
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The declaration by the High Court that the termination of the
appointment of Mr Nxasana as NDPP is constitutionally invalid is
confirmed.
The declaration by the High Court that the decision to authorise
payment to Mr Nxasana of an amount of R17 357 233 in terms of the
settlement agreement is invalid is confirmed.
The declaration by the High Court that the appointment of
Advocate Abrahams as NDPP is invalid is confirmed.
The declaration by the High Court that section 12(4) of the
National Prosecuting Authority Act 32 of 1998 is constitutionally
invalid is confirmed.
The declaration by the High Court that section 12(6) of the
National Prosecuting Authority Act is constitutionally invalid is
confirmed only to the extent that the section permits the suspension by
the President of an NDPP and Deputy NDPP for an indefinite period and
without pay.
The declaration of constitutional invalidity contained in paragraph 9 is
suspended for 18 months to afford Parliament an opportunity to correct
the constitutional defect.
During the period of suspension—
(a)  a section 12(6)(aA) will be inserted after section 12(6)(a) and it
will read:
“The period from the time the President suspends the
National Director or a Deputy National Director to the
time she or he decides whether or not to remove the
National Director or Deputy National Director shall not
exceed six months.”
(b)  section 12(6)(e) will read (with insertions and deletions reflected
within square brackets):
“The National Director or Deputy National Director

provisionally suspended from office shall receive, for the
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duration of such suspension, [re-salary-ersuch-salaryas

may—be—determined—by—thePresident] [her or his full
salary].”

12.  Should Parliament fail to correct the defect referred to in paragraph 9
within the period of suspension, the interim relief contained in
paragraph 11 will become final.

13.  Decisions taken, and acts performed, by Advocate Abrahams in his
official capacity will not be invalid by reason only of the declaration of
invalidity contained in paragraph 7.

14. Mr Nxasana is ordered to repay forthwith to the state the sum of
R10 240 767.47.

15.  The President is directed to appoint an NDPP within 90 days of the date
of this order.

16.  The President, the Minister of Justice and Correctional Services and the
National Prosecuting Authority are ordered to pay all costs in this Court
that are additional to the costs referred to in paragraph 3, such costs to

include the costs of two counsel.

JAFTA J (Petse AJ concurring):

[95] I have had the benefit of reading the judgment prepared by my colleague
Madlanga J (first judgment). I agree with it except in relation to one issue. This is
whether Mr Nxasana is entitled to resume office in light of the declaration that his
purported removal was invalid. The first judgment concludes that he may not. I think

he may.

[96] With reference to the decision of this Court in Steenkamp, the first judgment

accepts that the termination of Mr Nxasana’s appointment as the NDPP amounted to a
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nullity in the eyes of the law.”” This principle was laid down by this Court in
Steenkamp where the Court emphasised that a dismissal which is invalid has no force

and effect, hence it constitutes a nullity.

[97] While accepting this to be the position in law, the first judgment holds that it

does not follow that Mr Nxasana may resume office.”® I disagree.

[98] Steenkamp tells us that an invalid termination of employment or a dismissal has

no legal consequences. In that matter Zondo J declared:

“An invalid dismissal is a nullity. In the eyes of the law an employee whose
dismissal is invalid has never been dismissed. If, in the eyes of the law, that

employee has never been dismissed, that means the employee remains in his or her

position in the employ of the employer.””

[99] Therefore on the authority of Steenkamp, Mr Nxasana must be taken as if he
has not been dismissed. Since his dismissal constituted a nullity, there is nothing
further that may be done in the law to vindicate his rights arising from the dismissal.
Steenkamp informs us that, in his case, reinstatement is incompetent because he
cannot be reinstated to the post he had not vacated in terms of the law.** This means

that he may report for duty and resume his work.

[100] To make the position clearer, Zondo J held that it is open to an employee
whose dismissal has been declared invalid on the ground of unlawfulness to report for
work. And if the employer prevents him or her from entering the workplace, the
employee may seek a court interdict against the employer. In this regard, our

colleague said:

"7 Steenkamp above n 60.

" See [85].

7 Steenkamp above n 60 at para 189.
*1d.
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“An employee whose dismissal is invalid does not need an order of reinstatement. If
an employee whose dismissal has been declared invalid is prevented by the employer
from entering the workplace to perform his or her duties, in an appropriate case a
court may interdict the employer from preventing the employee from reporting for
duty or from performing his or her duties. The court may also make an order that the
employer must allow the employee into the workplace for purposes of performing his

8l
or her duties.”

[101] It is apparent from the judgment of the High Court that that Court proceeded
from a mistaken premise with regard to whether Mr Nxasana could resume office.
The High Court assumed that his reinstatement was necessary; hence it withheld such
an order on the ground that it was not just and equitable to reinstate him. The High

Court stated:

“Mr Nxasana too must have known that the bargain he was driving was unlawful.
First, he was after all the NDPP and the NPA Act was ultimately his charge to
administer; he must have been aware of its provisions. Second, his attorney’s letter
of 10 December 2014 shows that he was fully aware of the specific statutory
provisions relative to his financial entitlement; but that he thought that since he was
not offering voluntarily to resign, they did not apply to him — the President was at
large to agree to his demands. Third, he abided the decision of the Court as to the
lawfulness of the settlement agreement, but was not prepared to say when the

realisation of potential unlawfulness came to him.

As 1n the case of the President, the inference that Mr Nxasana knew that he was
acting without lawful foundation is strong; but, as in the case of the President, for the
reason there articulated, we prefer to conclude that he was reckless as to whether his

demand was lawful.

In our view, given then the conduct of these two main protagonists and the
considerations to which we have alluded, it is not just and equitable, in the context of
vindicating the Constitution and the independence of the prosecutorial authority, to

reinstate Mr Nxasana.”*

81 1d at para 192.
%2 High Court judgment above n 2at paras 92-4.
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[102] It does not appear from the record that the decision of this Court in Steenkamp
was brought to the attention of the High Court. Being bound by Steenkamp, it is
doubtful that the High Court could have reached the same conclusion if it was aware
of this decision. But more importantly, the order issued by the High Court did not
prevent Mr Nxasana from resuming office. Strictly speaking and on the authority of
Steenkamp, he could have reported for duty after the High Court had delivered its
judgment because the order did not preclude him from going back to work. All that
was said by the High Court was that it was not just and equitable to reinstate him. But
now we know that reinstatement was not competent in his case. Therefore, what was

stated by the High Court was irrelevant.

Mhlope

[103] The question that arises is whether the decision of this Court in Mhlope® alters
the legal position in Steenkamp. 1 think not. Mhlope is not authority for the
proposition that an employee whose dismissal has been declared unlawful cannot

resume his or her duties. That case dealt with a wholly different situation.

[104] In Mhlope the Electoral Commission had failed to comply with a statutory
injunction, emanating from a provision that was held to be valid. The issue that arose
for determination was the consequential effect of the order that declared unlawful the
Electoral Commission’s non-compliance with a valid statute. Declaring the
Commission’s failure to comply with a statute to be invalid there could put at risk the

entire municipal elections which were scheduled to take place in August 2016.

[105] To avoid this Mogoeng CJ opted for suspending the declaration of invalidity.
The Chief Justice said:

“[t]he invalidation of the unlawful conduct, which is essentially the production of the

national common voters’ roll that does not comply with section 16(3) of the

3 Mhlope above n 59.
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Electoral Act, has to be suspended. That suspension will allow the IEC to proceed
with the August 2016 elections and correct the defective voters’ roll. The suspension
of the declaration of invalidity of the IEC’s unlawful conduct has the effect of
suspending the duty imposed by section 16(3) on the IEC which, if carried out, there
would have been no invalidity. The non-compliance with section 16(3) is in terms of

our just and equitable remedial powers condoned and the duty imposed by

section 16(3) is itself suspended for purposes of the August 2016 elections.”™

[106] It is true that the order that was issued in Mhlope suspended the operation of a
valid statute. But this was linked to the suspension of the declaration of invalidity.
This much is clear from the statement cited above. It is usual for this Court to declare
an Act of Parliament to be invalid and suspend the declaration for a fixed period so as
to avoid serious disruptions in the administration of government. The effect of the

suspension is that an invalid Act continues to operate as if it is valid.*

[107] However, the need to suspend the operation of the declaration of invalidity
arises where its immediate coming into effect would result in serious dislocation or
disruption in the administration of government. It is the interests of justice and good
government which may justify an order that allows an invalid law or conduct to

continue to operate for a fixed period of time.™

[108] That this Court has the power to direct that an unconstitutional law will
continue to have force and effect is beyond question. But that power may be
exercised where there are compelling reasons to allow an invalid law or conduct to

continue to operate.”” In Ferreira this Court held:

% 1d at para 133.

% See Ramuhovhi v President of the Republic of South Africa [2017] ZACC 41; 2018 (2) SA 1 (CC); 2018 (2)
BCLR 217 (CC); Estate Agency Affairs Board v Auction Alliance (Pty) Ltd [2014] ZACC 3; 2014 (3) SA 106
(CC); 2014 (4) BCLR 373 (CC).

% Sy Bhulwana; S v Gwadiso [1995] ZACC 11; 1996 (1) SA 388 (CC); 1995 (12) BCLR 1579 (CC) at para 30.

8 Mvumvu v Minister of Transport [2011] ZACC 1; 2011 (2) SA 473 (CC); 2011 (5) BCLR 488 (CC) at paras
45-6.
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“The provisions of section 98(5) and (6), which permit the Court to control the result
of a declaration of invalidity, may give temporary validity to the law and require it to

be obeyed and persons who ignore statutes that are inconsistent with the Constitution

may not always be able to do so with impunity.”*®

[109] In the present matter, unlike in Mhlope, the declaration of invalidity pertaining
to the termination of Mr Nxasana’s appointment is not suspended. Its operation is
immediate. Nor are the requirements of section 12 of the NPA Act suspended. The
reasons that compelled this Court in Mhlope to suspend section 16(3) of the Electoral
Act do not exist here. In fact, no interests of good government have been put forward
which warrant the suspension of section 12 of the NPA Act. It is doubtful that such
suspension may be granted without suspending the declaration of invalidity on the
termination of the appointment and also condoning the unlawful termination as was

done in Mhlope.

[110] But more importantly, the suspended operation of the relevant statutory
provision in Mhlope did not adversely affect the rights of anybody. On the contrary,
that suspension enabled millions of voters to exercise their right to vote. The
suspension of section 12 of the NPA Act here will hugely prejudice Mr Nxasana by
depriving him of the protections that the section affords, in circumstances where there
are no reasons compelling suspension of the operation of a valid legislation. Instead,
compliance with section 12 will enhance the promotion of the independence of the

NPA and the rule of law.

[111] In Mhlope the suspension of the relevant statutory provision was justified by
the exceptional circumstances of that case which were regarded as crying out “for an
exceptional solution or remedy to avoid a constitutional crisis”.*  Similarly, in
Black Sash the emphasis was placed on the extraordinary circumstances of the case

and the catastrophic consequences which could likely have ensued if the

8 Ferreira above n 38 at para 28.

% Mhlope above n 59 at para 137.
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unconstitutional contract was not allowed to continue to operate. Cautioning that the

just and equitable remedial power has limits, Froneman J said:

“It is necessary to be frank about this exercise of our just and equitable remedial
power. That power is not limitless and the order we make today pushes at its limits.
It is a remedy that must be used with caution and only in exceptional circumstances.
But these are exceptional circumstances. Everyone stressed that what has happened
has precipitated a national crisis. The order we make imposes constitutional
obligations on the parties that they did not in advance agree to. But we are not
ordering something that they could not themselves have agreed to under our
supervision had an application been brought earlier, either by seeking an extension to

the contract that would have expired on 31 March 2017 or by entering into a new

one 9590

[112] In the present matter there is nothing exceptional or extraordinary that warrants
the exercise of remedial power to prevent Mr Nxasana from returning to office. His
return will certainly not cause a constitutional crisis or a national crisis. On the
contrary, his return would enable the President to follow the law if he wishes to
remove him from office and Parliament would play a vital part in that process. And
more importantly, preventing Mr Nxasana from returning to office without
pronouncing on the validity of his employment contract would not only be unfair to
him but would also create considerable uncertainty on the parties’ rights and interests.

This would be antithetical to the rule of law which promotes certainty.

Section 12

[113] As the first judgment rightly points out, the purpose of the NPA Act is to
protect both the institutional independence of the NPA and the individual
independence of its head.”' The section seeks to achieve this by securing the tenure of

office, conditions of service and other benefits.”> But more importantly, section 12(5)

% Black Sash above n 76 at para 51.
1 See [21] to [23].
%2 Section 12 must be read with section 18 of the NPA Act.
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provides that the National Director “shall not be suspended or removed from office
except in accordance with the provisions of subsections (6), (7) and (8)”. This is a
potent guarantee, deliberately chosen by Parliament to protect the NPA’s

independence as required by section 179(4) of the Constitution.”

[114] Therefore, section 12 of the NPA Act is umbilically linked to the
Constitution.” Suspending its operation will not only subvert its purpose but will also
be antithetical to the Constitution. Such suspension would be in conflict with the
principle of separation of powers and a number of provisions in the Constitution.
These include: section 1(c) which lists the supremacy of the Constitution and the rule
of law; section 2 which underscores the supremacy of the Constitution by declaring
that conduct inconsistent with it is invalid; section 165(2) that guarantees the
independence of courts “subject to the Constitution and the law, which they must

apply impartially and without fear, favour or prejudice”; and section 179(4).

[115] TIronically the first judgment impliedly suspends the operation of section 12(5)
of the NPA Act in order to uphold the rule of law and secure “the integrity of the
office of the NDPP”.”* I disagree. Suspending the operation of section 12(5) would
attain quite the opposite. It would mean that Mr Nxasana’s removal from office is
achieved by means other than the procedure prescribed in section 12. In that
procedure Parliament plays a crucial part. Barring a voluntary resignation, there can
be no removal of a National Director from office without the involvement and
approval of Parliament. A suspension of the operation of section 12 will be
subversive of this and will deny Parliament the role it had constitutionally given to

itself.

% Section 179(4) reads:

“National legislation must ensure that the prosecuting authority exercises its functions without
fear, favour or prejudice”.

* Department of Land Affairs v Goedgelegen Tropical Fruits (Pty) Ltd [2007] ZACC 12; 2007 (6) SA 199
(CC); 2007 (10) BCLR 1027 (CC) at para 53.

% See [75].



MSON136
JAFTAJ

[116] What is more, this denial will occur in circumstances where the Court would
have taken inconsistent positions in relation to the enforcement of section 12. It will
be recalled that non-compliance with section 12 was the basis on which the decision
that the termination of Mr Nxasana’s appointment and the settlement agreement were
invalid, rested. The section could not be enforced and at the same time its operation
be suspended. This is another factor that distinguishes the present matter from

Mhlope.

[117] In terms of section 12(6) and (7), a National Director may be removed from
office only if one of the grounds listed in subsection (6)(a) has been established,
following an inquiry into the matter. In this case no enquiry was held and no
pronouncement on the existence of one or more of the listed grounds has been made.
This underlines the inappropriateness of holding that Mr Nxasana should not return to
office. Allowing him to return to office, does not mean that he is fit to continue in the
office. If his involvement in the conclusion of the settlement agreement renders him
unfit, it would be open to the President to invoke section 12(6) and establish an
enquiry to determine his fitness to hold office. If found unsuitable, Parliament will be

involved in his removal.

[118] This approach does not do violence to the will of Parliament and the continuing
operation of section 12 of the NPA Act. It is also consonant with the various
provisions of the Constitution mentioned earlier. Adhering to the requirements of
section 12 will, in addition, be consistent with the jurisprudence of this Court. In

Steenkamp Zondo J remarked:

“When a dismissal is held to be unfair, one can speak of a reinstatement but not in the
case of an invalid dismissal. This, therefore, means that an order of reinstatement is
not competent for an invalid dismissal. An employer against which an order has been
made declaring the dismissal of its employees invalid and who does not want to
continue or cannot continue the employment relationship with those employees will

have to dismiss them again. Otherwise, they remain in its employ and, if they tender
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their services or are prevented by the employer from performing their duties, will be

entitled to payment of their remuneration.””®

[119] The instability in the NPA relied in the first judgment for not following section
12 does not constitute a constitutional or national crises referred to in Mhlope and
Black Sash. Nor was that instability created by compliance with that section. In fact
the section may be employed in manner that would not result in the immediate return
to office by Mr Nxasana. The President may suspend him before such return if the
requirements of the section are met. And if he is to blame for instability, the enquiry
envisaged in the section is the best forum to determine this issue. But significantly,

the instability is not the reason advanced for preventing his return to office.

[120] Section 16(3) which was considered in Mhlope did not provide a remedy for
non-compliance. Yet section 12 prescribes in mandatory terms what should be done
in order to remove a National Director from office. Therefore there is no need to

search for a remedy in section 172(1) of the Constitution.

[121] Of course section 12 need not be followed in the case of Advocate Abrahams.
This is because the section guarantees the independence of and secures the tenure of a
National Director whose appointment was valid. Since Advocate Abrahams’

appointment was invalid, the protections of section 12 are not available to him.

Just and equitable order

[122] I need briefly to address this issue because the conclusion reached in the first
judgment is based on it.”” The concept of a just and equitable order is sourced from

section 172(1)(b) of the Constitution.”® It is an equivalent of section 98 of the interim

% Steenkamp above n 60 at para 190.
7 See [71] to [72].
% Section 172(1)(b) provides:

“(1) When deciding a constitutional matter within its power, a court—

(b) may make any order that is just and equitable, including—
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Constitution mentioned in the statement from Ferreira quoted in paragraph 108. The
power to make a just and equitable order does not mean that a court may do whatever
it thinks would be just and fair in a given case, even if the order it intends issuing is
unlawful or inconsistent with the Constitution. On the contrary, the just and equitable
order must be lawful and consistent with the Constitution. This is because when a

court makes such order, it exercises judicial power.

[123] In terms of section 165(2) of the Constitution courts are entrusted to exercise
judicial power subject to the Constitution and the law. Moreover, courts are duty
bound to apply the law “impartially and without fear, favour or prejudice”. A court
may not evade the obligation to apply a valid statute by simply suspending its
operation and do so only for purposes of a particular order in circumstances where that

statute was enforced.

[124] The just and equitable remedial powers enable a court to regulate consequences
flowing from the declaration of invalidity. Section 172(1)(b) of the Constitution
mandates courts to preserve temporarily the validity of a law or conduct that is
inconsistent with the Constitution. This is usually achieved by suspending the
declaration of invalidity. A suspension becomes necessary only if the information
placed before the court shows that the interests of justice or good government warrant
that the invalid law or conduct should continue to operate, pending the correction of

the defect by the competent authority.”

[125] A just and equitable order must invariably be fair to all persons affected by it.

A court that contemplates issuing such order must weigh up the interests of all parties

1 an order limiting the retrospective effect of the declaration of invalidity; and

(11) an order suspending the declaration of invalidity for any period and on any
conditions, to allow the competent authority to correct the defect.”

% Mvumvu above n 87 at paras 44-6.
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to a litigation and where appropriate, the balancing must also take into account the

interests of the public.'”

[126] In the context of employment this Court has outlined the requirements of a just

and equitable order in these terms:

“In the context of our Constitution, ‘appropriate relief® must be construed
purposively, and in the light of section 172(1)(b), which empowers the Court, in
constitutional matters, to make ‘any order that is just and equitable’. Thus construed,
appropriate relief must be fair and just in the circumstances of the particular case.
Indeed, it can hardly be said that relief that is unfair or unjust is appropriate. As
Ackermann J remarked, in the context of a comparable provision in the interim
Constitution, ‘[i]t can hardly be argued, in my view, that relief which was unjust to
others could, where other available relief meeting the complainant’s needs did not
suffer from this defect, be classified as appropriate’. Appropriateness, therefore, in

the context of our Constitution, imports the elements of justice and fairness.

Fairness requires a consideration of the interests of all those who might be affected by
the order. In the context of employment, this will require a consideration not only of
the interests of the prospective employee but also the interests of the employer. In
other cases, the interests of the community may have to be taken into consideration.
In the context of unfair discrimination, the interests of the community lie in the
recognition of the inherent dignity of every human being and the elimination of all

forms of discrimination.”!

[127] What emerges from this statement is that the interests of all those who may be
affected by the just and equitable order must be considered in the process leading up
to issuing the order. Furthermore, an order that is unjust to some must be avoided
where the interests of the party seeking relief may be met by an alternative order. In

this matter, to require Mr Nxasana to pay back the money in circumstances where he

' Allpay Consolidated Investment Holdings (Pty) Ltd v Chief Executive Officer of the South Afiican Social
Security Agency (No 2) [2014] ZACC 12; 2014 (4) SA 179 (CC); 2014 (6) BCLR 641 (CC) and Millennium
Waste Management (Pty) Ltd v Chairperson of the Tender Board: Limpopo Province [2007] ZASCA 165; 2008
(2) SA 481 SCA at paras 22-9.

Y Hoffmann v South African Airways [2000] ZACC 17; 2001 (1) SA 1; [2000] 12 BLLR 1365 (CC) at paras
42-3.
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is not allowed to go back to office, cannot be fair to him. This is especially so in light
of the fact that the former President was hell-bent to remove him from office at any
price and had put Mr Nxasana under intolerable pressure to leave. As the first
judgment points out, the former President used stick and on other occasions carrot in

an attempt to get rid of him.

[128] As mentioned, allowing Mr Nxasana to go back to his job would also meet the
objects of the Constitution and the rule of law. If his involvement in the impugned
settlement agreement brought his fitness to hold office into question, he may be

removed in terms of section 12 of the NPA Act.

[129] For all these reasons, I do not support the conclusion that Mr Nxasana ought
not to resume office, following the setting aside of the invalid and unlawful

termination of his appointment.
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I, the undersigned
JACOB GEDLEYIHLEKISA ZUMA

Do hereby make oath and state that

1. | am the President of the Republic of South Africa (‘the President’), duly
elected in terms of section 87 of the Constitution of the Republic of South
Africa, 108 of 1996 ("the Constitution"); first respondent, and with my address
of service as care of the State Attomey, SALU building, 316 Thabo Sehume
Street Pretoria.

1.1 The facts contained herein are, unless the context otherwise indicates
within my own personal knowledge and are to the best of my
knowledge and belief both true and correct.

1.2  Any legal submissions that are made by me are made on the advice of

my legal representatives, which advice | believe to be comect.

2. | have read the affidavits of DAVID LEWIS and NICOLE FRITZ in support of
the application and wish to respond thereto in a manner outiined hereunder.

3. The broad structure of this affidavit will deal with:
31  the nature of the application and the relief sought;

32 summary of the answer,
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3.3 an outline of the legislative framewotk

34  the developments leading to the inquiry and settement agreement of
Mr Nxasana (“Nxasana”), the third respondent;

35 the appointment of Mr Abrahams (*Abrahams"), the fourth respondent;

3.6  the answer to each and every averment in the first applicant's founding
affidavit insofar as it relates to me;

3.7 the answer to each and every averment in the second applicant's

founding affidavit also as they rélate to me; and

38 the answer to each and every averment in the supplementary affidavit

that calis for my answer, \o

THE NATURE OF THE APPLICATION AND THE RELIEF SOUGHT

4.

This is an application in which the applicants are seeking infer ajia,
4.1 to review and set aside:

4.1.1 the seltlement agreement entered between the first, second and
third respondents dated 14 May 2015 and the monetary
consequences a}ising therefrom;

4.1.2 the appointment of the fourth respondent as the National
Director of Public Prosecutions (“the NDPP");

42  todeclare thatthe:

3|Page _4.4,3

A b
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4.2.1 third respondent is obliged 1o refund the State, money received
in terms of the settlement agreement;

4.2.2 fist respondent may not appoint, suspend or remove the NDPP
in terms of section 96(2)(b) of the Constitution; and

4.2.3 second respondent is responsibie for decisions relating to the
appointment, suspension or removal of the NDPP for as long as
the first respondent hoids office.

SUMMARY OF THE ANSWER
Settlement Agreement: prayer 1.1

5. Inso far as the applicants seek to challenge the setttement agreement, entered
into between Nxasana and the second respondent in which inter alia, Nxasana
vacated his office as the National Director of Public Prosecution. The challenge
is bad in law in that: .

51 lexercised my constitutional power in terms of sections 179(1)(a) of the
Constitution and 12(8) of the National Prosecuting Authority Act, 32 of
1998 ("the NPA Act’) in the appointment and the vacating of office of
Nxasana.

52 | appointed Nxasana as the NDPP on 30 August 2013 under
Presidential Minute No. 205, a copy of the minute is attached and
marked “JS1°.

0

30
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5.5

5.6

5.7
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| informed Nxasana, on 4 July 2014, that after consideration of all the
evidence before me, | took the_decision to institute an inquiry in terms
of Section 12(6)(a) of the NPA Act. * .

| established an inquin; into the fitness of Nxasana fo hold office of the
NDPP, on 5 February 2015, by notice in the Govemment Gazette, No.
38463, Notice 102 of 2015. The Rules for the inquiry were published in
the Government Gazette No. 38491, Notice 155 of 2015. The inquiry
was to sit on 11 May 2015, when | took the decision to terminate it.

During the period, August 2013 to 9 May 2015, Nxasana and | had
various one on one verbal discussions regarding the discord that
existed in the National Prosecuting Authority, especially as between

Nxasana and the senior managemeﬁt

The discord was so pronounced, that the senior management was
divided and the National Prosecuting Authority was destabilised and
haemorrhaging. The looming inquiry info the fitness to hold office of
Nxasana also contributed to this discord. The inquiry offered some of
the senior management an additional platform to question the authority

of Nxasana.

Section 12(8) of the NPA Act provides that the NDPP may request to
vacate his or her office for any reason which the President deems
sufficient. Nxasana made the raqr:mt fo me to vacate his office,
Nxasana made it plain .that the discord in the NPA largely rested on the
senior management not sharing his strategic views and the disciplinary

5|Page

s _016.,.«/

[



O

58

59

5.10

511

512

MSON147 (528)

steps or criminal charges which he intended taking against certain of
the senior managers. This posited intractable disputes paralysing the
proper functioning of the NPA.

i, therefore, deemed the reasons provided by Nxasana, together with
the possibility of a protracted litigation and the holding of the inquiry not
to be in the best interest of the National Prosecuting Autherity, Nxasana
and the Republic of South Africa, to be sufficient to allow Nxasana to

vacate office.

It was plain to me that Nxasana was no longer willing to continue as the

NDPP and the only outstanding issue remained the financial aspects

refating to his vacating his office.

There were extensive negotiations relating to the financial tems with
which he would be agreeable to leave office having made the request
to do so. | was informed that there were offers made to Nxasana and
counter offers made by him around the amount he contended he was
entitled to.

Subsequently, | was informed that the paries had teached an
agreement around the money to be paid to Nxasana which rendered
the holding of the inquiry unnecessary. The settlement agreement was
therafore the culmination of these events.

With Nxasana having made it crystal clear 1o me that he no longer
wishes to continue as the NDPP, | am advised that it was within my

power to allow Nxasana to vacate office having been satisfied that it
6|Page
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was in the interests of the NPA, Nxasana and the Republic for him to
do so.

5.13 1t is particularly surprising that the applicants find no fault with the
appointment of Nxasana by me and want to contend that he is still to be
regarded as the NDPP'. | appointed Nxasana as the NDPF.*. It was still
during the period that | am perceived to be in “jecpardy of prosecution”.
If that appointment remains untainted there is no reason that any other
appointment of an NDPP by me would suffer a challenge on that

ground.
Decision to authorise: prayer 1.2

5.14 The applicants also seek to impugn the decision to authorise the
payment to Nxasana of an amount of R17 357 233.00. This process
was undertaken by the fifth and‘seve,nm respondents. | am .advised that
the respondents who are competent to speak on the matter will do so
when they file their answering affidavits.

5.15 In so far as the Court may find that the payment to Nxasana of the
aforesaid amount was unlawful, | intend to abide by the decision of the
Court. | need to emphasise however, that the challenge relating to the
settlement payment is severable from Nxasana'’s vacating office as an
NDPP,

5.16 | am advised that the Court having been safisfied that Nxasana made
the request fo vacate his office; for-reasons which [ found sound and

sufficient, and his intimation that he has no desire to continue as an
7|Page
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NDPP satisfies the first leg of. section 12(8) of the NPA .Act. To the
extent that the payment to Nxasana is found unlawful, all that needs to
happen is that he must be paid in terms of the provigions of section
12(8)(c)i) of the NPA Act (meaning that he would be deemed to have
retired in terms of section 16(4) of the Public Service Act, and that he
shall be entitied to such pension as he would have been entitied to
under the pension law applicable to him had he been so retired).

Appointment of the fourth respondent: prayer 1.3

@ 5.17 The applicants want the appointment of the fourth respondent as NDPP
to be reviewed, declared invalid and set aside. The argument offered
for this retief, is that there was no vacancy. This argument is bad. As a
matter of fact and law, | am advised, that Nxasana had vacated his
office as from {1 June 2015 having made the request to vacate his
office; for reasons which | deemed sufficient and in interests of the
Republic. That he may have received payment inconsistent with the
provisions of the NPA Act, does not render his vacating office as

O invalid.

518 | am advised that the applicants do not question the fitness or propriety
of the fourth respondent to hol& office as the NDPP. For t‘his reason |
need not address the considerations | took account of in the
appointment of the fourth respondent as the NDPP.

Nxasana still as the NDPP: prayer 1.4
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5.19 The applicants argue that the Court must declare that Nxasana to still
be holding the office of the NDPP. The argument draws its strength
from an inference that a challenge on the decision to allow Nxasana to
vacate offica is unlawful, holds in logic, that Nxasana would be
reinstated as the NDPP. This is incorrect. Apart from maintaining that
Nxasana relinquished office in accordance with law, he has made it
very plain that he does not int;nd to serve as an NDPP. ‘!'o have him
declared as still holding the office of an NDPP would be bad both in law
and fact. | am also informed that a Court cannot order somebody to do
that which he plainly does not want to do.

520 | am advised further that such a declarator would offend against the
rule of law in so far as it would conflate the separation of powers. The
constitutional power to appoint an NDPP remains that of Executive.
Further legal argument would be made at the hearing of this
application,

Third respondent to refund the money he received: prayer 1.5 |

521 | abide the decision of this Honourable Court in relation to whether

Nxasana is to refund the money he received in terms of the settlement

agreement.
Section 96(2)(b) of the Constitution argument: prayer 1.6

522 The applicants seek a declarator that | may not appoint, suspend or
remove an NDPP. The argument stems from a contention that | am in

jeopardy of prosecution and therefore wouid be conflicied in making
' g|Page

AR

\o

pU)



555

O

5.23

5.24

5.25

5.26
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such an appointment. There is no substance to this argument. As a
matter of fact, there are no pending criminal charges against me.

i am advised that the only Iitigétion_pending in the oourts.mlatee toa
decision by a former acting NDPP Mr Mpshe, to discontinue the
prosecution against me. | am advised that there is no basis for the
applicants to contend that that application will be successful and if
successful would mean that the NDPP would not make his or her

decision without fear favour or prejudice as the law requires.

The applicants’ contention in this regard has embedded in it a wanton
and veiled accusation that | would act improperly or whoever the NOPP
is would equally act improperly. There is no evidence to support what is

merely an unfounded suspicion by the applicants.

There is no reason to believe that I will, in the event that actual conflict
of interest is shown 1o exist, act despite the existence of such a conflict,
in the exercise of my constitutional power. The applicants are inviting
the Court to make a detenmination on a matter entirely academic and in
anticipation that any conflict of interest might in the future be shown to
exist.

in any event, the nature of the relief which is sought in retation to this
aspect straddles the separation of powers doctrine — which is part of
the rule of law. The applieénts are Inviting the Court to make

pronouncements in areas which the Constitution has left exclusively for .

\p
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the exercise by the Executive. | am told further legal argument will be
made at the hearing of this application.

Deputy President to appoint an NDPP: prayer 1.7

5.27

5.28

5.29

In so far as the applicants seek a declarator that for as long as | am the
President the power for the appointment the NDPP should be exercised
by the Deputy President. | am advised that the Constitution is very clear
as to what must happen if | or the President, is absent from the
Republic or otherwise unable- to fulfil the duties of President that

various members of the Cabinet would perform those duties.

Without conceding that there is any basis for this declarator, the
applicants do not make a case why a Minister designated by me cannot
act as President; a Minister designated by the other members of
Cabinet; the Speaker, until the National Assembly designates one of its
other members to perform the duties of President — all of which the
Constitution authorises should be options available and are
constitutionally authorised.

| am advised that the Court has no power to suspend the operation of a
constitutional provision which is what the applicants seek by way of a
declarator under this reiief.

Assignment of Presidentiaf powers: prayer 1.8

row

\9
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530 The applicants want the Court to direct me to assign my constitutional
power to the Deputy President. They say this must happen in terms of
section 98 of the Constitution. This is a power the President has to
assign to a Cabinet Member any power or function of another member
who is absent from office or-is unable to exercise their power or

perform that function. ‘
531 | repeat what | have said in relation to prayer 1.7 above.

O

6. | now turn to deal with the Legislative framework.

THE LEGISLATIVE FRAMEWORK

7. The applicants contend that | am conflicted regard being had to section
86(2)(b) of the Constitution which provides for conduct of cabinet members and
deputy minister and states that:

C ?)

()  use helr position or any information entrusted 1o them, to envich themsetves or
improperly benefit any other person.” (own emphasis)

foo
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The reading of section 86(2)(b) of the Constitution addresses an entirely
different subject. it concerns itself with members of cabinet pursuing private
interests which are in conflict with their constitutional obligations. The
appointment of the NDPP is a performance of a constitutional duty wh;ch is not
pursued of any private interest. The Constitution further reposes independence
of the office of the NDPP who is to exercise the power to prosecute or not fo
prosecute without fear, favour or prejudice.

There is no suggestion that an NDPP would take a decision tainted purely by
who would have appointed him or her. Should there be evidence to support that
contention the proper relief would be 1o set aside the decision by that NDPP on
those grounds. To ask the Court in an anticipatory fashion to do so would
offend against the doctrine of the separation of powers. Further legal argument
would be advanced at the hearing of this application.

Regarding the institutional autonomy of the NPA which the Constitution
provides in section 179(1)(a) for a single national prosecuting authority in the
Republic, structured in terms of an Act of Parliament and consisting of a NDPP,
who is the head of the prosecuting duthority and who is appointed by the

L]

President, as head of the national executive.

o
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The NPA Act regulates matters incidental to the establishment of a single
national prosecuting authority and is the Act of Parliament referred to in section
179 of the Constitution and the following sections bear reference:

11.1  Section 10 provides that the President must, in accordance with section
179 of the Constitution, appoint the National Director;

11.2 There is no basis for the Cour to remove the constitutional power of
the President. What the Court is entitled to do, if a good case is made
out, is o set aside any ‘conduct of the President that is inconsistent with
the Constitution and which is invalid. The applicants have not made out
any case that | have performed any act which is inconsistent with the

Constitution.

11.3 ) am advised that the question of tenure of an NDPP is regulated by
section 12 which in the refevant part reads:

“(1)  The National Director shall hold office for a non-renewable term of 10 years,
but must vacate his or her office on aftaining the age of 65 years.

(5  The Naional Director or a Deputy National Director shall not be suspended o
removed from office except in accordance with the provisions of subsections

(6): (7) and (8).
@ {a
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11.4 As | have earfier indicated | allowed Nxasana to vacate office on the

strength of these statutory provisions.

THE DEVELOPMENTS LEADING TO THE INQUIRY AND SETTLEMENT
AGREEMENT OF NXASANA

C 12. The following developments led to the settlement agreement which took place
over a period of 18 months and were, in the main, verbal discussions held
primarily between myself and Nxasana, which were not minuted or
documented. The developments leading to the inquiry took place over a period
of 12 months and are documented and wilf also be dealt with more fully by the
second respondent who, in terms of section 179(6) of the Constitution, ps

exercises final responsibiiity over the National Prosecuting Authority. These
. ‘/

A SLT

events are:
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After various media reports, on the 19 June 2014, | addressed a letter
to Nxasana, requeshng information regarding certain incidents infer
alia, criminal charges during Decernber 1985; outstanding complaints
before the KwaZulu Natai Law Society; the amest during October 2012;
the assault charges proffered against him in the 1980's; the complaint
laid with the Public Service Commission by one Prince Mokotedi and
the appropriateness of the statements made to the media regarding

intenal communications'.

I received a response from Nxasana on 21 June 2014 providing me
with the information requested. However, Nxasana prefaced the reply
by stating that he may not be in a position to have a clear recoliection
of events due to the lapse of time, in some instances being more than

28 years, and the time period provided for to fumish a response®.

Subsequent to the response received and considering all the events
that has transpired together with the media reports®, on 4 July 2014, {
caused fo be served on Nxasana a nolice of the institution of an

inquiry®.

Nxasana then instituted legal proceedings in the High Court of South
Africa, Gauteng Division, Pretoria si'gned on 8 August 2014 in which |
was named as the ﬁr;t respondent. In these court papers, Nxasana
sought various refief on an urgent basis, the main being to interdict me

' This letter is contained in the Record in terms of prayer 5 ("Record 1) on pages 2 o 3.
2 This letter Is contalned in Record 1 on pages 4 io 13

* These media reporis are contained in Record 1 on pages 84 to 126

* This notice is contained in Record 1 on page 14
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12.5

12.6

12.7

MSON158 (539)

from suspending him®. This matter was settled out of court between the
parties.

On § February 2015, | caused a nofice to be published in the
Government Gazette notice 102 of 2015, which established the inquiry
into the fitness of Nxasana. In this notice | appointed Advocate Cassim
SC as the chairperson and Advocatd Nkosi-Thomas SC and Advocate
Mdiadla as the additional members. | also provided the terms of

reference for the inquiry®.

On 20 February 2015, the chairperson of the inquiry issued rules for the
inqulry in Government Gazette notice 155 of 2015. The Code of
Conduct for members of the National Prosecuting Authority under
section 22(6) of the NPA Act as provided for in Government Gazetle

notice 1257 of 2010 was also provided’.

It was during the end of 2014 and the beginning of 2015, that | again
had discussions with Nxasana and | had discussions with the Minister.
It was during these discussions that Nxasana fequested to vacate his
position as head of the National Prosecuting Authority, citing the
continued discord with the senior members of the National Prosecuting
Authority and the inquiry as the primary reasons. | deemed the reasons

\o

ad

to be sufficient and accepted the request. This request was not reduced
to writing.
* The court papers are contained in Record 1 on pages 15 to 52
® This notice is contained in Record 1 on pages 53 to 80
? These notices are contsined in Record 1 on pages 61 to 82
17|Page ‘¢_



563

12.8

12.9

12.10

MSON159 (540)

| caused the termination of the inquiry as a settlement had been
reached with Nxasana.

The settlement agreement® was signed on 9 and 14 May 2015 between
Nxasana and the Minister. The terms of which are contained in
annexure "CW12" to the founding affidavit.

The payment arising from the setfiement agreement was handled by
the Department of Justice and the National Prosecuting Authority in
accordance with the Public Finance Management Act, 1999. | am
advised that various formula was provided by the National Treasury in
relation to the amount to be paid to Nxasana and the method of such
payment. After many sessions of nggotlations between my office and
Nxasana, Nxasana reqpested the payment of the entire penod

THE APPOINTMENT OF ABRAHAMS

13. The events which led to the appointment of Abrahams are as follows:

Q

13.1

13.2

After the vacation of office of Nxasana, | appointed Dr Silas Ramaite as
acting National Director in terms of section 11(2)(b) of the NPA Act.

The Department of Justice and Constitutional Development, at the
request of the Minister, prepared a‘report regarding possible persons
within the NPA who it deemed fit and proper to be appointed to the
vacant office of National Director.

® This is contained in the Record in terms of prayer six ("Record 2°) on pages 2 t0 5.

0

20
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13.3 | was provided with a submission from the Minister, in relation to the
appointment of Abrahams to the position of National Director®. | then
held ah interview with Abrahams together with Mr Hulley. The interview
guide notes form the minute of this interview™,

13.4 | considered all the information before me, and appointed Abrahams as
the NDPP. The Presidential Minute no. 162 provides for this
appointment as of 1 July 2015",

14, Mercifully the applicants do not contend that the fourth respondent is not fit for
office.

THE CONFLICT OF INTEREST IN TERMS OF SECTION 96(2) OF THE
CONSTITUTION

15. The applicants cannot point to any conduct or action on my part, which is
inconsistent with the duties of my office nor am | exposing myseif to any
situation involving the risk of a conflict between my official respon:e.ibiliﬁes and
my private interests.

16.1  The power | exercised is power | derive directly from the Constitution.
Therefore acting in terms of that power can never be an act which is
inconsistent with the duties of my office.

® This Is contained in the Record in terms of prayer seven {("Record 37) on pages 3 to 10.
1 This is contained in Record 3 on pages 100 to 102
"' This is contained in Record 3 page 1

19|Page

PO ¢

D

0



$65

15.2

15.3

154

15.5

MSON161 (542)

The power | exercised in accepting the request from Nxasana | deyive
directly from national legislation. Therefore acting in terms of that power
can never be an act which is inconsistent with the duties of my office.

There is also no basis to state that | have any conflict of interest in
exerciging those powers. In fact the applicants have not provided this
Honourable Courst with any objective facts to show that a conflict of
interest exists.

Therefore section 96(2) of the Constitution does not arise.

| reiterate that the applicants find no fault with the appointment of
Nxasana by me and want to contend that he is stil to be regarded as
the NDFP. | appointed Nxasana as the NDPP. It was still during the
period that | am perceived to be in “jeopardy of prosecution®. if that
appointment remains untainted thére is no reason that any other
appointment of an NDPP by me would suffer a challenge on that

ground.

16. 1 now tum to deaj with such allegations in the affidavits which | am able to

respond to.

AD FOUNDING AFFIDAVIT OF THE FIRST APPLICANT

17. AD PARAGRAPHS 1 & 2
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18.

19.

21,
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17.1 | admit the conlents of these paragraphs.

172 1deny that the facts are both true and correct.

AD PARAGRAPHS 3 - 12
18.1 | admit the content of these paragraphs.
18.2 | deny that | "purporiedly® appointed Abrahams.

18.3 | am also advised that the position of CEO of the National Prosecuting

Authority does not exist.

]

AD PARAGRAPH 13

19.1 | note the content of this paragraph.

AD PARAGRAPH 14 10

20.1 | note the content of this paragraph.

AD PARAGRAPHS 15~ 16.4

21.1 | admit the content of these paragraphs.
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22.

23.

24,

MSON163 (544)

21.2  With regards to the suspension of Nxasana, | requested reasons as to
why he should not be suspended which ultimately resulted in Nxasana
instituting proceedings against me in the Gauteng High Court, Pretoria.

AD PARAGRAPH 16

22.1 | have explained above, the events ‘which led to the conclusion of the
seitiement agreement. '

AD PARAGRAPHS 17 - 17.2
23.1 | deny the content of these paragraphs.

23.2 [ aver that Nxasana's vacating of office was in accordance with the
empowering provisions contained in section 12(8) of the NPA Act. This 9
provides for a consensual vacating of office of the NDPP, where

sufficient reasons exist as was the case in this instance.

23.3  The vacating of office of Nxasana in terms of the NPA Act cannot affect
the independence of the National Prosecuting Authorily. '

23.4 | repeat what| have stated above.

AD PARAGRAPHS 17.3-17.3.2

24.1 | deny the content of these paragraphs.
' 22|Page
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242
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| aver that:

24.21 | am not ‘in Jeopardy of prosecution’ as alleged by the
applicants. The Concise Oxford Dictionary, 9” Edition, 1995
defines jeopardy as “n 1 danger, esp. of severe harm or loss. 2
Law danger resulting from being on trial for a criminel offence.”

24.2.2 The applicants have not and cannot show that ) am in danger
as a result from being on irial for any cnminal offence. The
liigation referred to, which was instituted in 2009, does not

place me “in jeopardy of prosscution.”

24.2.3 The appointment of an NDPP by the President in terms of a
constitutionally enshrined power and legislation cannot be

inconsistent with the Constitution.

24.2.4 | repeat what | have stated above.

AD PARAGRAPHS 18 -18.2

25.1

25.2

| note the content of this paragraph.

| abide the decision of this Honourable Court in relation to the payment
of the R17 357 233.
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26. AD PARAGRAPH 19
26.1 | deny the content of this paragraph.
26.2 |averthat

26.2.1 Nxasana requesied to vacate his office, which request |
accepted in accordance with section 12(8) of the NPA Act.

26.2.2 Therefore a vacancy was created which was filled by
Abrahams after the corect procedures were followed.

26.3 1repeat what { have stated above.

27. AD PARAGRAPHS 20 - 20.2
27.1 | deny the content of these paragraphs. 19

27.2 |repeat what | have stated above.

28. AD PARAGRAPHS 21 -21.2.2 ’ .

28.1 | note the content of these paragraphs.

29. AD PARAGRAPHS 22-221

20.1 | note the content of these paragraphs.
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31.

32.
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20.2 | again aver that the vacating of office of Nxasana does not affect the
independence of the National Prosecuting Authority.

AD PARAGRAPH 23
30.1 [ deny the content of this paragraph.
30.2 laverthat

30.2.1 the removal of Nxasana was in accordance with section 12(8)

of the NPA Act.
30.2.2 Mr Selebi was prosecuted and convicled.

30.2.3 Mr Pikoli, through consensual agreement between the parties,
vacated his office, after being cleared by the Ginwala
Commission. .

AD PARAGRAPHS 24 - 26

31.1 1 note the content of these paragraphs.

AD PARAGRAPH 27

321 1admit the content of this parag.ra'ph.
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32.2 | aver that the instability in 2007 in the office of the NDPP and the
National Prosecuting Authority hes escalated during the period 2013 to
2015 which were reasons | found compeliing to aliow Nxasana to

vacate office.

33. AD PARAGRAPHS 28 - 31
33.1 | deny the content of these paragraphs.

O 33.2 | am advised further that these allegations are irrelevant to the

appointment of Nxasana and Abrahams.

34, AD PARAGRAPH 32

34.1  ladmit the content of this paragraph.

34.2 I re-emphasise that the applicants seem to see no fault with me having

appointed Nxasana as an NDPP.

35. AD PARAGRAPHS 33 - 41

L]

35.1 | admit the content of these paragraphs to the extent that it accords
with the annexures referred therein and with what | have stated above.

AT
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38. AD PARAGRAPHS 42-425

36.1

36.2

| admit the content of these paragraphs to the extent it accords with the

settlement agreement.

I wish to point out that the seitlement agreement also makes reference,

in the preface, to some of the reasons which existed and which reasons

| deemed sufficient to accept Nxasana's request to vacate his office. |

provide them for ease of reference: j 3

"WHEREAS

1.

On 4 July 2044, the President informed the Applicant {National Director of

Public Prosecutions herein afier refarred to as the NDPP) of his decision to \o
institute an inquiry In ferms of section 12 (6) (a)(iv) of the National Prosecuting
Authority Act 32 of 1998 (the Act).

On 30 July 2014, the President gave Nofice of Intention fo suspend the NDPP
in terms of section 12 (6} (a) of the Act.

The NDPP brought an urgent application in the North Gauleng High Court fo
interdict the President from suspending him until the President has provided
the NDPP with the requested parficulerity of the allegations levelied against
him, and which aflegations were to constitute the subject matier of the Inquiry.
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T Theparﬁesataﬁ:ﬂycognizanlofﬂaamslshnpﬁcaﬁonsfm@gﬁgmdfm
conducting the inquiry which resources may be better applied given the
challenges our country faces.” (own emphasis)

37. AD PARAGRAPH 43

O 37.1 | admit that | appointed Abrahams into the position vacated by

Nxasana.

38. AD PARAGRAPH 44

38.1 | deny that | am disqualified in terms of section 96(2)(b) of the
Constitution to exercise my constitutional power of appointment,

suspension and removal of the NDPP.

39. AD PARAGRAPHS 44.1 -44.8

39.1 | admit the content of these paragraphs to the exient that it accords
with the judgments in the Democratic Alliance v Acting NDPP 2012 (3)
SA 486 (SCA) and NDPP v Zurr}a 2009 (2) SA 277 (SCA).
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40.

41.
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AD PARAGRAPHS 44.9 - 44.10

40.1 | submit that this matter is currently sub judicae.

AD PARAGRAPHS 46 - 45.2

41.1  The content of these paragraphs are denied.

41.2 | submit that

41.21

41.2.2

4123

4124

4125

There is a constitutional doctrine that one is inpocent until
proven guilty. I-am neither charged nor am | found to be guilty
by any court of law.

To justify these allegations, the applicants state that there is a
potential that 1 may be in jeopardy of prosecution in respect of
which there apparently remains a case against me on the
merits. This is speculative at best.

The 2009 litigation deals with the review and sstting aside of
the decision to discontinue the prosecution;

To speculate as Io its outcome and then to deprive me of my
constitutional rights would be to hold me guilty without a finding

of a court of law.

| have provided the detailed approach adopted when sourcing
persons for the appointment of the NDPP and | hold that this

process provides for transparency and accountability.
29|Page
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41.2.6 |invite the applicants to fumish evidence that any NDPP having
been appointed in accordance with the provisions of the NPA
, Actandw%meconsﬁhnionalpawertoparhnnhisorherdmy
without fear, favour or prejudice, wil act contrary to this
constitutional duly and.will do so purely because | made the
appointment to a person whd is otherwise fit and proper to hold
such office.

O 42, AD PARAGRAPHS 46 - 47.12.3
42.1 [ note the content of these paragraphs.

42.2 1 received the letter dated 12 September 2014 from Nxasana and was (0
informed about the recommendations relating to Advocates Jiba,
Mrwebi and Mzinyathi.

423 | through the Minister referred all these matters relaﬁt:lg to these

advocates to the NDPP to apprise mewhe_th_erﬂwfachsreg_ardingmeir

C continued employment warrants consideration of their suspension. This
exercise was conducted by the current NDPP, Abrahams.

424 It seemed to me, once | have received all the information that it is
prudent fo await the outcome of the application by the General Council
of the Bar to have these advocates struck from the roll of advacates,
The Court would have determined their fitness 10 hold office. | would 20
clearly be informed by the outcome of those pending applications.
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42.5 | believe my decision not to interfere pending judicial pronouncement
on the fitness of otherwise of these advocates, to be rational given the
constitutional protection enjoyed by the NPA. .

AD PARAGRAPH 48

43.1 I note the content of this paragraph.

AD PARAGRAPH 49

44,1 | deny that | have failed to act in relation advocate Jiba, Mrwebi and
Mzinyathi. | am advised that whether. an advocate is fit and proper to be
an advocate is a matter eminently within the remit of the courts. No
doubt the Deputy National Directors hold that office on the strangth that \0
their fitness to be advocates is above reproach. There would be no
need to hold an inquiry to probe the same issues of whether the
advocates are fit to hold offices as Deputy NDPP's,

44.2 There is also a possibility of conflicting outcomes with the inquiry
ﬁndingtheadvocatestobeﬁttoholdoﬂiceandacourtoflawholding
differently that they are unfit to be advocates. Similarly, the court having
found them to be fit to hold ofﬁoe..should not be contradicted by an
inquiry finding that they not. This should be avoided. .
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45.

47,

MSON173 (554)

AD PARAGRAPH 50

451 | deny that Nxasana's vacating of office Iis unlawful and
unconstitutiona).

45.2  refer to what I have stated above.

AD PARAGRAPHS 81 - 66.3.2

46.1 | admit the content of these paragraphs to the extent that it accords

with the Constitution and the NPA Act.

AD PARAGRAPH 58

471 | agree that NDPP cannot vacate office pursuant to a golden
handshake,

47.2 | deny that the NPA Act does not provide for a consensual removal
from office if all the jurisdictional requirements are met.

47.3  Section 12(8) specifically allows for a consensual vacating of office of
the NDPP,

47.4 The applicants clearly understand ‘a consensual Temovaf as indicated
in paragraph 55.3 of the founding affidavit Here the applicants aver
that an NDPP can be removed from office ‘by agrsement’.
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48. AD PARAGRAPHS 57 - 57.2
48.1  ldeny the content of these paragraphs.

48.2 | admit that | established an inquiry into the fitness to hold office of
Nxasana which inquiry | terminated prior to any finding being made.

48.3 It was a matter to be determined by the inquiry if the allegations were
shown to be comrect and the decision was made by the inquiry itself.
This did not come it pass when the settlement agreement was

concluded.

49. AD PARAGRAPH 57.3
49.1 | deny the content of this paragraph.

49.2 | reiterate that the intractable discord that was in the NPA was bleeding
the institution and denanded some resolution. Nxasana had indicated
unequivocally that he would no longer wanted to continue as an NDFP
and the only iten? for negotiation remained the financial consequence of
him vacating office.

50. AD PARAGRAPHS §7.4-57.5

50.1  1deny the content of these paragraphs,

L]
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50.2 | deny that the vacating of office of Nxasana is ullra vires and violates
the independence of the National Pr;:wewting Authority. | have already
addressed the reason‘sforallowing Nxasana fo vacate office as an
NDPP. 1 already pointed out that | acted in terms of the powers | have
as spelt out in section 12(8)(a) of the NPA Act.

50.3 | admit that the financial payment following Nxasana vacating office
may be open fo judicial review.

AD PARAGRAPHS 58 - 58.2
$1.1 [ deny the content of these paragraphs.

51.2 [ repeat what | have stated above.

AD PARAGRAPHS 59 - 59.2

52.1 1 admit that objective facts relating to a conflict of interest must be
piaced before this Honourable Court in order to establish whether there
indeed a conflict of interest as provided for in section 96(2)(b) of the
Constitution. '

52.2 | aver thet the applicants have not provided any objective facts to
establish a conflict of interest.

{o
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52.3 The exercise of a constitutional and fegislative power, for the President
to remove an NDPP where all the jurisdictional elements are met, is not |
an ‘act’ as contemplated by section 96(2)(b) of the Constitution.

524 | am advised that thefe is no need to prove ‘actual manipulation’. What
the applicants need to show though is an ‘actual conflict of interest’.
Such an ‘actuat conflict of interest’ has not been shown on the papers.
What the applicants appear to do is to anticipate a future event;
namely; that the application to review and set aside the de;:ision of the
former acting NDPP, will be successful and that | would appoint an
NDPP whose decision will be manipulated in my favour. This is (0

particularly remote where the NDPP enjoys statutory independence.

52.6 If the argument by the applicants was good, | would be disentitled o
appoint any Judge in this country who may potentially have to preside
over my matter if | ever get to be prosecuted. No such relief is being
sought and | am advised for correct reasons.

53. AD PARAGRAPHS 60-60.3
53.1 | deny the content of these paragraphs.
53.2 The applicants are relying on speculation at best.

53.3 repeat what | have siated regarding this aspect earlier.
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54. AD PARAGRAPH 61

85.

54.1

| note the content of this paragraph.

AD PARAGRAPH 62

55.1

85.2

§5.3

The settlement agreement has at least two aspects to it. The one
relates to Nxasana vacating office as an NOPP and the financial
consequences of him vacating the office of an NDPP. The first aspect, |
am advised, was lawful having considered the request by Nxasana to
vacate office, the reasons behind the request being cogent, compelling
and rational; and me allowing him 1o vacate office.

Regarding the financial consequences of him vacating office, | repeat
the averments contained herein and shall abide the finding of the Court

in this regard.

These two elements o the setflement agreement should not be
conflated.

AD PARAGRAPHS 63 - 64

58.1

I note the content of these paragraphs.
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§7. AD PARAGRAPH 65

§7.1 | admit that Abrahams is a fit and proper person to hold office as the
NDPP.

58. AD PARAGRAPH 66 -66.4
58.1 1 deny the content of these paragraphs.
—O 58.2 laverthat:

58.2.1 the vacating of office of Nxasana was in accordance with
section 12 of the NPA Act and this necessitated a filling of this

vacant post.

§8.2.2 Abrahams was appointed in accordance with section 179(1) of \0
the Constitution.

58.3 [repeatwhat | have stated above.

59. AD PARAGRAPHS 67 - 68
59.1  |deny the content of these paragraphs.

59.2 | aver that the applicants have not laid a basis for any conflict of interest
in terms of section 96(2) of the Constitution.
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59.3 The applicants admission that there is instability in the National
Prosecuting Authority clearly shows an appreciation of the difficulties
Nxasana and | faced to try to resolve the instabifity not only for the
National Prosecuting Authority but also to contain its effect on the
country at large.

80. AD PARAGRAPHS 69 -70

O 60.1 | deny that the applicants are entitied to the relief as set out in the
notice of motion.

AD FOUNDING AFFIDAVIT OF THE SECOND APPLICANT
61. AD PARAGRAPHS 1-3
61.1 | admit the content of these paragraphs.

81.2 | aver that the deponent has not stated anywhere in the affidavit that
Q the facts contained in her affidavit are to the best of her knowledge both
true and correct.

62. AD PARAGRAPH4
62.1 | note the content of this paragraph.
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63.

65.
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AD PARAGRAPHS 5 -9

63.1 | note the content of these paragraphs.

AD PARAGRAPH 10

64.1 | deny that | have ‘perverted the rules’ or that | ‘uniawfully induced
Nxasana to vacate his office. | invite the applicants to produce evidence
of “threat of dismissal® made to Nxasana.

64.2 | am advised that applicants are enjoined by the Rules of Court to
fumnish this type of evidence in their founding affidavit.

64.3 | refer to what | have stated above,

AD PARAGRAPH 11

65.1 | note the content of this paragraph.

AD PARAGRAPHS 12-13.5

66.1 [ have no knowledge of the content of these paragraphs but have noted
the content of the annexures as they'stand. .
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67. AD PARAGRAPH 14

67.1 | deny that the second applicant is entitied to the relief in its notice of
motion.

AD SUPPLEMENTARY AFFIDAVIT

68.

68.

AD PARAGRAPHS 1-4
68.1 | admit the content of these paragraphs.

68.2 |deny that the facts are both true and correct.

AD PARAGRAPH 5
69.1 | deny the content of this paragraph.

68.2 | aver that the | have the power to shorien the period referred to in 10
section 12(8)b), which period was duly shortened, It would not have
been in the interest of the workings of the NPA, with the dishamony
prevaijling between Nxasana and se;aior management to re::j_uira the six
months' notice. To the‘ contrary, there was every reason to waive that
notice period to enable the smooth functioning of the NPA.
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70.

71.

72,

73.
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AD PARAGRAPHS 6 - 6.2

70.1 | have stated that due to the fact that my engagements with Nxasana
were verbal they were not documented or minuted. Therefore no
documentary evidence exists for me to produce in terms of the Rule 53

record.

70.2 The NPA Act requires me to deem whether the reasons are sufficient to
accept Nxasana's request to vacete his office. These reasons are

summarised in the preamble to the settlement agreement.

AD PARAGRAPH 7

71.1 I note the content of this paragraph. 0

AD PARAGRAPH 8
721 I have provided the record as is required in terms of Rule 53,

72.2 | have stated under oath that the verbal discussions which | had with Mr
Nxasana were not documented or minuted and therefore | am unable to

produce same.

AD PARAGRAPH 9

73.1 | deny the content of this paragraph.

. 7
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7.

76.

78.
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AD PARAGRAPHS 10 - 10.6

74,1 | have no knowledge of the content of these paragraphs.

AD PARAGRAPHS 11 - 12

75.1 | note the content of these paragraphs.

AD PARAGRAPHS 13 - 14

76.1 | deny the content of these paragraphs and repeat what | have stated

above.

AD PARAGRAPH 15

77.1  1deny that the applicants are entitled to the relief as prayed for.

AD PARAGRAPH 16 \0

78.1 I nole the content of this paragraph. .
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WHEREFORE | pray that this application be dismissed with costs, which costs
include the cost of two counsel.

<BEPONENT

O

THUS SIGNED AND SWORN to before me at _? 2C70L9 on this

the EL day of February 2016, by the deponent, he having acknowledged that he

knows and understands the contents of this affidavit, that he has no objection to
taking the prescribed oath and considers same o be binding on his conscience.
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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE,
CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS OF STATE

2" floor, Hillside House

17 Empire Road,

Parktown

Johannesburg

2193

Tel: (010) 214-0651

Email: inquiries @sastatecapture.org.za
Website: www.sastatecapture.org.za

INDEX: EXHIBIT EE 4

TIMELINE: JULY 2014 TO MAY 2015

Item Date Event Pages

1. 4 July 2014 Former President Zuma informed that he had 046
taken a decision to institute an inquiry in
terms of s12(6)(a)(iv) of the NPA Act.

Affidavit page 11, para 46
Annexure “MN 3”

2. 30 July 2014 Mr Nxasana received a Notice of Intention to | 048 to 049
Suspend from the Former President Zuma on
full pay pending finalisation of the inquiry and
invited to make representations.

Affidavit page 11, para 48
Annexure “MN 4”

3. 18 July 2014 Mr Nxasana recommended to the Minister of 020
Justice that the Former President pursue
disciplinary action against both Advocates
Jiba and Mrwebi.

Affidavit page 20, para 72




Item Date

31 July 2014

Event

Constitutional Court Justice Yacoob
appointed to chair a fact-finding inquiry to
investigate allegations of unethical conduct
by senior members of the NPA.

Affidavit page 21, para 74 and 75

Pages

021

1 August 2014

Mr Nxasana made representations in reply to
the notice dated 30 July 2014

Affidavit page 13, para 55

013

8 August 2014

Former President Zuma wrote to Mr Nxasana
to justify his refusal to provide particulars of
the allegations against him.

Affidavit page 13, para 57

013

8 August 2014

Mr Nxasana submitted a founding affidavit in
an application to the High Court to compel
the Former President to provide him with
further particulars pursuant to his intention to
hold an Inquiry into his fitness to remain in
office.

Affidavit page 22, para 80

022

3 November 2014

Mr Nxasana, through his attorneys, informs
Mr Hulley of his agreement to a mediation
process.

185 to 186

10 December 2014

Mr Nxasana, through his attorneys, informed
the Presidency of inter alia his rejection of
the settlement proposal, emphasising that it
was not his position to resign as NDPP and
that the settlement proposal was not initiated
by him.

187 to 189

10.

11 December 2014

Mr Nxasana, through his attorneys, informs
the Presidency of his estimated pension
benefits and leave day accruals to the end of
December 2014.

190 to 191

11.

12 December 2014

The Legal Advisor to the Former President
responds to the letter of Mr Nxasana dated
10 December 2014 and informs inter alia that
the parties are incapable of resolving the
matter alone and request to invoke the
mediation process.

192

12.

15 January 2015

Mr Nxasana, through his attorneys, writes to
the Presidency to inform that he agrees to a
proposed independent mediation “and not a
confidential one” as proposed.

193 to 194




Item Date

13.

23 January 2015

Event

The Legal Advisor to the Former President
informs Mr Nxasana, through his attorneys
that inter alia Former President Zuma took a
decision to proceed with the “Enquiry into Mr
Nxasana’s fitness to hold office”.

Pages

195

14.

26 January 2015

Mr Nxasana, through his attorneys, requests
the Presidency’s Terms of Reference for the
inquiry.

196

15.

5 February 2015

Former President Zuma informed Mr
Nxasana that Advocate Nazeer Cassim SC
(assisted by LG Nkosi-Thomas and SKD
Mdladla) to chair the inquiry (“Cassim
Inquiry”).

Affidavit page 14, para 59

014

16.

9 February 2015

The Terms of Reference for the Cassim
Inquiry were published in Government
Gazette No. 38453.

Affidavit page 14, para 60

014

17.

4 May 2015

Submissions on behalf of Former President
Zuma and the Minister were filed in respect
of the Cassim Inquiry.

Affidavit page 14, para 62

014

18.

May 2015

A settlement agreement is concluded
between the Former President, Mr Nxasana
and the Minister in terms of which

Mr Nxasana agreed to relinquish his position
as NDPP.

Affidavit page 24, para 83.3

09 May 2015: Signed by Mr Nxasana

14 May 2015: Signed by the Former
President and the Minister of Justcie and
Correctional Services

024

(As per
settlement
agreement

not
attached)

19.

10 May 2015

Advocate Nazeer Cassim SC’s mandate to
chair the Inquiry is terminated.
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My suspension

By letter dated 4 July 2014, the President informed me that, after careful
consideration, he had taken a decision to institute an inquiry in terms of
section 12(6)(a)(iv) of the NPA Act. Section 12(6)}(a)(iv) provides that the
President may provisionally suspend the NDPP from his office, pending an
Inquiry into his fitness to hold office. A copy at this letter is attached marked
Annexure “MN 3.”.

The President advised me that the details regarding the establishment of the
inquiry would be communicated to me shortly. The notice did not contain the
terms of reference of such an inguiry. Nor did it list the allegations that the

inquiry would investigate against me.

On 30 July 2014 | received a notice from the President informing me that he
was considering suspending me cn full pay pending the finalisation of t.he
inquiry into whether | was fit and proper to hold the office of the NDPP. A
copy of this notice is attached marked Annexure “MN 4.”. The notice reads:

“The enquiry will examine your finess o hold the office as National Director
of Public Prosecutions having regard to whether:

1. The criminal convictions which you possess for violent conduct:

2. Reported comments in the media are unbecoming of a National Director of
Public Prosecutions, divisive and have the effect of bringing the Nationaf
Prosecuting Authority info disrepute;

3. The iack of disclosure of the facts and circumstances of prosecutions
which you faced.

Are consonant with the conscientiousness and integrity of an incumbent to
the office of the National Director of Public Proseculions as required by the

Act”

Page 11 of 28
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4 July 1014

Deasar My Nrasans

NCTICE OF NSTITUTION OF EHOUIRY

| hareby adviae you thal, atier curafu! considuration of a¥ the maklers before ma, (
have lakan 3 decision (o inslitvle sn enquiry In leame of Seclion 12(EXa)(v) of the
Nationsl Frosaculing Autharily Azt 32 of 1998,

The deinfl reganing tha esiabiiphment of the Enguiry wit b communicxisd in
you shorlly,

Y uily
e ma
President, Repubiiz of Bouth Africa
Mr pixssana
Nadlons) Eirecior of Public Prosecutions
Privalz Bog X 732
Prelotls
0o
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My suspension

By letter dated 4 July 2014, the President informed me that, after careful
consideration, he had taken a decision to insfitute an inquiry in terms of
section 12(6)(a)(iv) of the NPA Act. Section 12(6)}(a)(iv) provides that the
President may provisionally suspend the NDPP from his office, pending an
Inquiry into his fitness to hold office. A copy at this letter is attached marked
Annexure “MN 3.”.

The President advised me that the details regarding the establishment of the
inquiry would be communicated to me shortly. The notice did not contain the
terms of reference of such an inguiry. Nor did it list the allegations that the

inquiry would investigate against me.

On 30 July 2014 | received a notice from the President informing me that he
was considering suspending me cn full pay pending the finalisation of the
inquiry into whether | was fit and proper to hold the office of the NDPP. A
copy of this notice is attached marked Annexure “MN 4.”. The notice reads:

“The enquiry will examine your filness o hold the office as National Director
of Public Prosecutions having regard to whether:

1. The criminal convictions which you possess for violent conduct:

2. Reported comments in the media are unbecoming of a National Director of
Public Prosecutions, divisive and have the effect of bringing the Nationaf
Prosecuting Authority info disrepute;

3. The iack of disclosure of the facts and circumstances of prosecutions
which you faced.

Are consonant with the conscientiousness and integrity of an incumbent to
the office of the National Director of Public Prosecutions as required by the

Act”
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51.

52.
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The notice invited me 1o provide the President with written representations as

fo why | should not be suspended.
My rights to a fair hearing

Section 12(6)(a) of the NPA Act empowers the President to suspend me
pending an enquiry into my fitness to hold office. Implicit in the statutory
power to suspend is the right to a fair hearing before suspension.

The requirement of fairness required that | be given a fair hearing or a fair
opportunity to be heard on why ! should not be suspended. That meant that |
should have been given sufficient or adeguate time and sufficient or
adequate particularity of the aliegations against me to make proper
representations. it I8 apparent from the President’s letter of 30 July 2014 that
I was not given sufficient or adequate essential particulars of the allegations

against me,

The first bullet point of the President’s notice of 30 July referred to the
“eriminal convictions | possess for violent conduct”. The President did not
give particulars of the criminal convictions to which this allegation referred.

In the second bullet point of the President’s notice of 30 July | was told that
the inguiry would investigate “reported comments in the media” which the
President contended were unbecoming of an NDPP, were divisive, and had
the effect of bringing the NPA into disrepute. The President did not give
particulars of the comments reported in the media, the dates on which those
comments were reported and the media in which they were reported.

The third bullet point informed me that the enquiry would consider whether |
was fit to hold the office of NDPP in light of my lack of disclosure of facts and
circumstances of prosecutions which | had faced. The President did not give
particularity of the prosecutions, nor to whom and when [ had failed to

disclose the relevant prosecutions.

 Page 12.0f 28
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30 July 2014

Dear Mr Nasnnng

8 NOTICE OF INTENTION TO SUSPEND IN TERMB OF SECTION 12{6)}{a)
OF THE NATIONAL PROSECUTING AUTHORITY ACT 32 OF 1998 1

1 tiadl eaitar advised you of my dacizion fo insfule sn anquiey la tamne of Saclion
12{E)u){lv} of tha Neliorat Prasectting Authorily Aol 32 of 1988, The saduly is In the
thrate of being established and 1 sm wdvised Bat Hha delalls of such Wi b
communicated 1o you ln lhe nexd few days with 2 view o il pracseding spaditiousty, Th)

You are no doubt sware that te Nationa! Frosecuting Authority I an bnporiant
comsiiutons institubon i the sdministcaton of ulce end thal mainisining poblic
corlidance In the lnstution Is of necusslty. (n ceneldieration of maintzining the ktegiiy
of tha Nationel Prosscuting Autholy and i particuler Ky good administrrtion, | am
giving conalderation 10 suspanding you on £A pay panding $ha fnaRzation of tw enguiy
o wiich |*ve referred, ,

Tha engulry will xaming your Bingss o holtt the offica ex Nalanal Diestar of Pubiic
Prossculions heving moard to whethar:

1. the cimingl sonviotiams whizh you possess fer vickent conduct; .

2. reported comments In ks media ane unbecoming of & National Direclor of Pubile ;
Pmnﬁﬂmﬂhmﬂhvahlﬁﬂﬁlﬂnﬂhﬂmﬂmndw -

Authorilty Inlo dsrepute;
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8% cansanant with the conaclentiousress and Intagrity of en Incumbent i tha office of
Nafonal Oireetor of Public Prosacutions as raquired by the Act,

You ere requiced to fumish res with written represamations fn this regard by na bater
than 18400 on Friday 1 August 2014,

Your faithfilly

S Zuma
Prasidant of lhe Republle of South Africa T}

Mr Nxasana
Natfonel Diractor of Publie Prasacutions )

Privste Bap X 752
Pretoriz
ooot
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71.2. Advocate Mrwebi had failed to disclose relevant documents thag fomed part
of the record of his decision to withdraw charges against Major-General

Madlluli®.

71.3.  Murphy J also rejected Advocate Mrwebi's contention that the decision to
withdraw charges against Major-General Mdluli had been made in
consultation with Mr Sibongile Mzinyathl. He aiso rejected Advocate
Mrwebi's contention that investigations into the charges against Major-
General Mdluli were defective, and his evidence that Ms Breytenbach had
believed that the charges were defective, as improbable. He found his

evidence unreliable’,
71.4.  Murphy J's findings against Advocate Miwebi were confirmed by the SCA!",

72. As early as 18 July 2014 | had recommended to the Minister of Justice that
the President pursue disciplinary action against, amongst others, both
Advocate Mrwebi and Advocate Jiba.

73. in the memorandum to the Minister of Justice referred to above, it was
pointed out that:

73.1. Section 195 (1) of the Constitution requires public administration to be
governed by democratic values and principles enshrined in the Constitution.
These values require public servants to conduct themselves with a high
standard of professional ethics, to provide services impartially, fairly- and
equitably without bias, and to be accountable,

73.2. The Code of Conduct of the NPA was informed by the values and principles
that are enshrined in the Constitution, the NPA Act and the United Nations
Guidelines on the Role of Prosecutors. It emphasises the crucial role that

5 Booysen v Action Mational Director of Public Prosecutions, op cit at para [32] and [34]
1 FUL v NDPP, op ¢it at paras [38]; [61]; [68]
'LNDPP v FUL op cit at Fné, paras [40] - [42]
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73.3.

734.

74.

75.

75.1.

75.2.

75.3.

76.

77.

78.

78.1

MSONO021

prosecutors play in the administration of justice. it also stresses the need for
prosecutors to be fair, effective and to act without fear, favour or prejudice.

! requested the President to suspend Advocates Jiba and Mrwebi pending an
inquiry into their fitness to hold the offices of Deputy NDPP and Directors of
Public Prosecutions. | suggested that the inquiry be chaired by a retired
Judge of the High Court.

| pointed out that there were outstanding criminal proceedings against
Advocate Mrwebi for defeating the ends of justice and for intimidation.

At the time | wrote that memorandum | was considering appointing a fact-
finding inquiry to investigate allegations of unethical conduct by senior
members of the NPA, including Advocates Jiba and Mrwebi.

On 31 July 2014 Justice Yacoob was appointed to investigate, establish and

determine:

The alleged involvement of the NPA's employees, including senior officials, in
the leaking of information to the media and other interested parfies;

The alleged unethical and unprofessional conduct on the part of the NPA's

employees.
Whether any member of the NPA committed an unlawful act.

Advocates Jiba and Mrwebi refused to cooperate with Justice Yacoob,
despite my express instructions to them to do so.

Justice Yacoob completed his report.

Justice Yacoob made three recommendations, two of which were relevant to

the Cassim inquiry. They were:

. Criminal charges should be instituted or continued against certain members

of the NPA:

Page 21 of 28
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| could speculate, as | did in my representations of | August 2014. But to
have required me to speculate about the essential particulars of the

allegations against me was unfair.

Because | did not have the essential particulars of the allegations against me,
I could not say whether they were true, or whether they were sufficiently
serious to warrant suspension or whether they were such that it Is not
possible for me {o interfere with an investigation into them or with witnesses
who made them. These are all considerations relevant to suspension.

In his 8 August 2014 letter the President justified his refusal to provide me
with particulars of the allegations by saying that:

“It is my view that the details you require in paragraph 5 of your letter dated
30 July 2014 and repeated under paragraph 2 of your recent lefter are
matters that will be the subject of the enguiry that | advised | shall be
instituting. The information which | have provided is sufficient for the purpose
of the representations which you are invited to make. In any event, it appears
apparent from your initial response that you are was aware of the malters to

which | refer.

As a result, | do not deem it appropriate fo engage on matters that wifll form
the subject mafter of the enquiry. My letter invites you to make
representafions as to why you believe [ should not suspend you pending the
finalisation of this enquiry and | await your supplementary representations by
no later than the extended deadline of 16:00 on Wadnesday I3 August 2014,

| submit that it was unfair and unlawful to require me to respond to
aliegations as lacking in particularity as the allegations in the President’s
notice of 30 July 2014 were.

Page 13 of 28
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| could speculate, as | did in my representations of | August 2014. But to
have required me to speculate about the essential particulars of the

allegations against me was unfair.

Because | did not have the essential particulars of the allegations against me,
I could not say whether they were true, or whether they were sufficiently
serious to warrant suspension or whether they were such that it Is not
possible for me {o interfere with an investigation into them or with witnesses
who made them. These are all considerations relevant to suspension.

In his 8 August 2014 letter the President justified his refusal to provide me
with particulars of the allegations by saying that:

“It is my view that the details you require in paragraph 5 of your letter dated
30 July 2014 and repeated under paragraph 2 of your recent lefter are
matters that will be the subject of the enguiry that | advised | shall be
instituting. The information which | have provided is sufficient for the purpose
of the representations which you are invited to make. In any event, it appears
apparent from your initial response that you are was aware of the malters to

which | refer.

As a result, | do not deem it appropriate fo engage on matters that wifll form
the subject mafter of the enquiry. My letfer invites you to make
representafions as to why you believe [ should not suspend you pending the
finalisation of this enquiry and | await your supplementary representations by
no later than the extended deadline of 16:00 on Wadnesday I3 August 2014,

| submit that it was unfair and unlawful to require me to respond to
aliegations as lacking in particularity as the allegations in the President’s
notice of 30 July 2014 were.
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MSONO022

The NPA should appoint a Judicial Commission of nquiry with powers of
compulsion to investigate allegations of impropriety in the NPA.

| handed a copy of Justice Yacoob's recommendations to the Minister of
Justice and the President. They did not act on the recommendations.

The Mokgoro Commission was later appointed by President Ramaphosa.

The settiement agreement

| had on 8 August 2014 submitted a founding affidavit to the High Court
citing the President of the Republic of South Africa as the first Respondent
and the Minister of Justice and Correctional Services as the Second
Respondent, in an application to compel the President to furnish me with
further particulars pursuant fo his intention to hold an Inquiry into my fitness
to remain in office. | did not proceed with my urgent application since
negotiations then commenced between myself and the President with a
view to settling the dispute that had arisen regarding my continued
service as head of the NPA.

There were a number of reasons why | negotiated a settflement agreement

with the President.

First, I entered into the settlement agreement to settle what | considered
to be an intractable, undesirable and ongoing dispute belween myself, the
President and Minister Radebe.

The source of the dispute was the fact that the President wanted me to
vacate the office of the NDPP and | did not want to leave office. A number of
spuricus and baseless grounds were raised for me to depart office, and |
vehemently disagreed with those grounds. To this day | maintain that | am fit
and proper to hold the office of NDPP and would serve again. My fitness and
propriety was agreed to and recorded by the President and Minister in the
settlement agreement, and they did not contend otherwise before Court.

Page 22 of 28
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3 November 2014

Dear Mr Hullgy

RE: NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS/
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA IN RE: THE

NDPP'S FITNESS TO HOLD OFFICE

We tefer lo the telephonic conversation between ihe writer hereof and yourse¥ on e
30® Oclober 2014,

We confirm thai you haye raiseq cancems aboul ihe inordinate time the malfar is laking
anad that in your view the delay is atlrbytsble lo our client,

You are n no doubt aware that the walter has bemouloflhemumaﬁmding the
Inlemational Bar Assocration (IBA) Conierence betwasn he 19 ang 28w Qclober 2014,
asamcﬂafﬂ:ichﬂhadbemdﬁﬁaﬂlagdmnppwrﬁytomuu

We have however urgently and subsequent (o our lelsphonic conversation consufied
with client who has instrugted us 1o respond as follows:-

1. Chent is wiling Iopa:ﬂcipalammemadiaﬁonpmcessaswurcﬂenlhas
propased,

2. Although client would heve preferred to have the matler rgsolved by way of
enquiry, be is of the view that it is in the best Interast of the NPA (o have lhe

meller inased expeditiously by exploring the mediatin route.

b Preoein §anear » ol LB (W CL 2 B Advaning Bantisy Mty Crmay
Mlnl-:: nm&&wﬂ&bﬂ&;wﬁﬂm-mﬁmanmg"
AN Semant { eanasn yiipen "‘",’:_"'”‘ »afmuﬂtm
' mnkn.»mmtmm bie nuu‘:mfn.u I.llmlnﬂtlhu-lmm

T
TG s8msy thivap,roemn yibd) Sagcrs At LB IR
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ATTOoORRNEY S AT Law
1Pionea Fpsa Cairer Ry, Basiaranew, 3000 Tal 12480 21801881 Faa (0119 420 s
POBOK 61228 Marshallican 2107 Ema) Addrmey e @rabundint oo ¢g DOCEX 44

Youaremarafnramquestsdlomiale he process and kindly advica in writing about the
Aroposed medialor, the derms of referance lor the mediation and all (he legistics that

coma with .

Asyoua'em.ourdr‘emhaslodgedan appeaiwﬁhﬂxewnklerolStaleSemw
Agarcy, the Honourable Mr David Mahlobo, MP with respect 1o e securily clsarance

ceriificate
Furthermore, oor client further appeered belore ltie said Miniater and the Committes 1o
make oral submussion in ampltfication of the written appeal. Qur client is b wailing for
the Minisler's decision, of which he undariook lo communisate with cient In due counse,

This & 3 lactor which shoutd be taken mi0 account, when agdressing issues of the
proposed mediatan,

Kindly scknowlsdge recaipt of ihis letter while we sre awaiing your further advises,

Yours Faithfuly

Mg |
ekt

Par emait michasi@hulieyine.co.za

=R Frtsmng Sesvat Wgouma B Ps LD LG W £ LM Ly atur g
N Syttt R Mus}u&umrm:mmﬁg{ﬂﬁﬁg"Qw

ACneh 3p Brould L E L srnpponst
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THE PRESIDENCY 10" DECEMBER 2014
REPUBLIC OF SOUTH AFRICA

PRETORIA

ATTENTION: BOMBIWE MOICHENE

Emall:borisiwe@presidency.gov.za

RE: NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Jf
PRESIDENT OF REPUBLIC OF SOUTH APRICA

1. Wa refer lo the sbove matier and partictdarly to the meeting we held an ths 08"
Instant at Mahlambandiomfu wherein it was discussad, advised and agread as
follows:

1.1 Foliowing the sstilement proposal thal you presentad to us, we
requesiad you fo furmish us with the NDPP's fotal unexpired tarm
packags In ine with tha annexure to the presentation,

1.2 You requested the NDPP ta fumish you with Information reganding:

1.21 Lsave balances; and
1.2.2 Pension beneflts (5.1.2 (8) ot (11) of the NPA Act 32 of 1508 ({ NPA

Act);
1.3.  We wil furnish you with the above Information by no fater than the
close of business on Thurgday the 11% Dacember 2044,

2. Following our discussions of the 08™ Insisnt and the subsequent Instructions
mmmmmemmmmmmmmpmm
foliowing on record:

24 Wa arg of the firm viaw that the prascripts which you soughl {0 rely on
periaining to sattiement are not applicsble In the present casa for the
following ressons:

T A RESATE RORY et e o
T

Flag Mo 200408087 - VAT Ragtavainn Nex €25016529 - Pracics Mumbe 248 t
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211 The provisions of the NPA Act which you esek to mely upan deal with a
scanario whame tha NDPP Is ramoved from offica in tarms of Seclion

12( 6} (a).

3. The procedure thereof Is succinctly spait out In Sectian 12 eubsecions 6,7.8 and
g of and tha NPA Agl

We would consequantly like to draw the following to your attantion:

That il has never baen the NOPP's Intention to rasign from his position since
he considers himself to ba a fit and proper persan o hold this position.

4.  The proposed sattisment was triggared by the discussions which the NDPP
had with the Prasiden! foflowing the latter’s anncuncemant of hie declsion o
hold an enquiry Into the NDPP's fitness to hold office and the possibie
suspension pending the anquiry.

Qur nstructions further are that the meeling beiwsan the NDPP and the
President only fook place efer numercus atiempts by the NDPP o seek
audience with the Prasident without success,

a. nmubemmmbwadmetmeonlyﬁmsﬂanidenimsdbmmme
NDPP was after the istter had lodged & cowt aepplication, Infer alfs,
interdicting tha President from suspsnding the NDPP bafors the President
provided further and sufficlent paricularity io enabla the NDPP to respond or
show causa why ha should not bs euspended,

7. Wa are advised thet during the discuasions the NOPP had with the Fresident,
the NDPF mada it very clear that he will only consider etapping down fram
O offics i he Is fully compensatad for the remalnder of his entire contract ag

head of the Nationa! Frosecuting Authortty.
8. We ruiierate that there is no factual of fega! besis for aur client to step down
from his pasition.

8 ltlsourconsideredvlaw.inllghtofﬂnabovamalﬂml’mmlomnfmeﬂm
Act read with the Provisions of the Public Sarvice Act, which you have aliuded

10, do not apply to this propesed setisment.

O

3.1
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ATTORREBYS AT LAW

2 Proten Aaut, Comar Riuy, Badiordviaw. 2000 Tak (U1} 450 ZI641641 Fus ¢ (071) 460 1834
PO BOX 81238, Namhalliown, 2107 Emedl Addmar: Infomabuncaine.one DOCEN 424 JHA

10.  In the circumatancas, our cilent will only consider the option of leaving office,
&g the President would want kim to, if he is fully compensated for the

remalndar of his contract,

! 11, We conflm that the President acivised ve that the Minister of the State

L Security Agoncy ( the Minister) has canfirmad that ha has upheid the NDFP's
appeal agelhst the refusal b grart him the securlty clearsncs snd he has
dlready Issuad it but he is welling to hand i over to tha NDPP upon
finalisstion of settament between the parties.

O
12.  Whie wa do appreciate and welcome the Minister’s decision to uphold the
NDPP's appeal, It ts our respectful view that the granting of the security
tisarance certificate fo tha NOPP Is andior shouid not be @ condition for any

propoasd aattlement,
13, We are accordingly bringing # to your atiention ihat ws are dispefching a
I;g:;to the Minkster (o release the Securly Clesrance Certthicate i the

14. We awalt to hear from you.

Yours falihfully
Mabunda Incorporated

Per: P.B MABLUNDA
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THE FRESIDENCY 11™MDECEMBER 2014
REPUBLIC OF SOUTH AFRICA

PRETORIA

ATTENTION: BOMNISIWE MOKHENE
Emali:benlsiwe@presidency.pov.as

RE: NATIONAL DIRECTOR OF PUBLIC PROBECUTIONS #f
PRESIDENT OF REPUBLIC OF SOUTH AFRICA

The above matler refers.
Attsohed hersio find coples of the following desumante for your attention:

1. copy of the NDPP's estimated pension benefits, before tax, es at the end of
December 2014,

2. eqtimated amount of iaave days In terms of tho NDPP's Conditions of
employment, L.a four (4) leave days remeining befom the and of 2014,

Trusling thet you will find the above In ordar.
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THE PREBIDENCY

REPUBLIC OF SOUTH AFRICA
Shirley Nemutandani b LR D e
Mabunda Incamoraled
2 Protag Road, Comar Rifey
Bamfordview
2008

Per smeii: ahirleyn@mebundainc.co.za

12 Decembar 2014
Dear Sirs,

NOPP  PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

{ refer lo your correspondsnce dated 10 December 2014 addressed fo The
Prasldency and respond thersio as follows:

1 1t 18 not my Intentlon to traversa esch and every allegation or avarmment contained
in your comespondence nolwithstanding certain glaring Inaccuracies and
misstatements of fact. | reserve tha right 1o do 50 in the event thal it bacomas elther

nacassary or appropriale.

2. Whils! eny negolialed sattlament partaining 1o your clients’ employment as NDEP
ought properly to be had with the Minlster of Justics and Corrsctional Servicss, the
President sasumed this role mindful as he was of certain reservations which had
besn exprassad reganding tha Minister. Whilst not ackaowladging these io be
correct, the Presldent a3 Head of Govemment interacted with your client.
Notwithstanding such intarvention, the President Is not at liberly lo depart from

accepted prescrpts which regulate govemment conduct.

3. What now appears apparent is thal the parties are incapabls of resoiving the
matter alone and [ must therefore rever to the invilal supgestion of making use of the
servicss of en independent mediator in order to find a settlement 1o the matter.

Accordingly, { request lhal you indiete by no ister than Thursday
18 Dacember 2014 your intention to embark on en indepandani and confidentist

medialion process regarding your cllent's tanure as NDPP.,

X

i0
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ATTORMEYS AT LaWw
2 Pirioa Rowd, Camer Mday, Bediatdwiaws, 3008 Tek: {071} 430 23841641 Fax - (Dt1) 438 1588
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THE PRESIDENCY

15™ JANUARY 2045

REPUBLIC OF SQUTH AFRICA
PRETORIA

ATTENTION: BONISIWE MAKHENE
Emall:bonislwo@pusldoncy.gov.za

RE: NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS/
PRESIDENT OF REPUBLIC OF SOUTH AFRICA

We ecknowladge racelpt of your latter dated the 08" December 2014 and
received by our office on the 09" January 2015.

We place on racord that we havs been lalsing and cormaspanding with Mr
Michael Hulley before you were Introduced g us &l the legal advisor 1o the
Prasidant.

Al wll materiol imes Mr Hulley hag always rapresentad o us, which we aceapi
ihat he was the legal representative of the Pragidenl. it was at his instanca
end requasi that the formal engagement which bears referencs was inftlated,

We are noling the lona of your letler, which is somewhat imsavoury snd
vareconcilislory. We would ke o bring to your altenfion thal our
commimication 1o Mr Hulley dalod the D3 November 201¢ s stil of
relevance in this case and equally remaing on racord, We enclose herewlth a
cupy of lhe said lettar receivay and rasd by Mr Hubey for the eage of your

roference,

You will note from the said letter that our cient had ahways been and stii
remalns amenabie Lo tha praposad mediation, it is however apposite that yau
altend to the proposed lems of rafersnce for he mediation, for consideration
and scceptanca by our client, In this ragard you are spacifically referred (o
paragraphs 4 and 3 respactively, Tha raminder of the ietter in parlicular
paragraph 2 thersof remaitis our clent's posltion.
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ATTORNEYS AT LAW
2 Proles Rwo, Corasr Rioy, Bodlerdwew, 2008 Tat 1011} 430 238401041 Fax . $011) 480 1564
PO RGK $1208 Murshatiown, 2907 Emed Addrwes: infsghmanundams e0 2w DOCEX 470 JwB

6. We must racord that our cllent Is aménable 10 a proposed Indepandent
mediation and not e confldantial ane you saam to be propasing.

7. We furthar wish 1o record that our client has al no siage injtiated the
discussions ragarding satfiemant propoeal,

8. In temns of patsgraph 2 of your etier, you seem o be creating an Fnprassion
that the Minlster and not the President shoyid have been the one liaising with
7 our cllent regarding the lesue In question. Wa venlure nol 1o express an 10
O opinfon in this regard. We are’ anuedy «nawam of any formal mesling
between (he Minister and our client ,

8. Tmusting that you wil find the abové In order

Otxclor -Primantiyanitetunds B A LLY (W), Lomy L Adden Y Cumngl
Fowsh Avoarg Uj Conteals S o R, Cenim i n LB A Bon
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Mg Nemutandani

Mabunde Incorporatad

2 Protea Road, Comer Rilay
BERDFORDVIEW

2608

Per emall: shifeyné@mabundalnc.co.za
23 January 2015

Dear Medam

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS/PRESIDENT OF THE
REFUBLIC OF SOUTH AFRICA

Frefer to your recant correspandence In respact of this malter and resarve our rights
to deal with certaln aspacts contalned therein.

It appears apparent that insufficlent progreas has been mada in respact of resolving
your cllent’s current status as Nalional Direclor of Pubfic Prosecufions.

I must accordingly advise that afler cansideration of the metter, President Zuma has
taken & dacision to proceed with the Enquiry into Mr Nxaeana's finess to hold offics.

The matter will now procead sccordingly.

Yours rily

Adv, &Mne

Legal Advisor io the President

vino L

f
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THE PRESIDENCY 26 JANUARY 2018

REPUBLIC OF SOUTH AFRICA
PRETORIA

ATTENTION: BOMISIWE MAKHENE
Email:bonisiwe@presidency.gov.za

RE: NATIONAL DIRECTOR OF PUBLIC PRDSECUTIDNS! !
PRESIDENT OF REPUBLIC OF SOUTH AFRICA

1. We refer to your lettar dated 25 January 2015.

2. We note the President’s intention to proczed with the Inquiry Into our cllent's
ftness to hold office.

3. Kindly advise us when we can expedt tu receive the Tarms of Reference for
the inquiry.

4. We urgently awalt to hear from you.

Yours ﬁithmlly
Mabuqsla fncorp‘r!.:ralt-d

[ .

Per:iF 5 NEMUTANDANT
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MSONO014

The Cassim Enquiry regarding the fitness of the NDPP to hold office:

Terms of Reference

By letter dated 5 February 2015 the President informed me that he had
appointed Nazeer Cassim SC (Cassim) (assisted by LG Nkosri-Thomas and
SKD Mdiadla) to chair an inquiry. |

The inquiry's Terms of Reference were published in Government Gazette No.
b
38453 on 9 February 2015.

The TOR directed the Chairperson to inquire into whether it was fit or proper
for me to hold the office of the NDPP in light of the following: |

My two previous separate convictions on charges of assault;

The complaints of professional misconduct laid against me with the KwaZulu
- Natal Law Society; |

My having faced criminal charges for acts of violence;
My arrest and detention on criminal charges;

Media statements either issued by me or on my instruction that undermined
or brought the office of the NDPP or the NPA into disrepute;

Any other matter as might be reievant to the abovementioned issues and my
fitness and propriety to hold the office of the NDPP as contemplated in
section 9 (1)(b) of the NPA Act.

The President's complaints

Submissions on behalf of the President and the Minister were filed on
Monday 4 May 2015 at 18h30.

His complaints in the submissions were different to the complaints in the
Terms of Reference.

Page 14 of 28
=
= A


derickdb
Highlight


§9.

60.

61.

6114.1.

61.1.2.

61.1.3.

61.1.4.

61.1.5.

61.1.6.

62.

63.

MSONO014

The Cassim Enquiry regarding the fitness of the NDPP to hold office:

Terms of Reference

By letter dated 5 February 2015 the President informed me that he had
appointed Nazeer Cassim SC (Cassim) (assisted by LG Nkosri-Thomas and
SKD Mdiadla) to chair an inquiry. |

The inquiry's Terms of Reference were published in Government Gazette No.
b
38453 on 9 February 2015.

The TOR directed the Chairperson to inquire into whether it was fit or proper
for me to hold the office of the NDPP in light of the following: |

My two previous separate convictions on charges of assault;

The complaints of professional misconduct laid against me with the KwaZulu
- Natal Law Society; |

My having faced criminal charges for acts of violence;
My arrest and detention on criminal charges;

Media statements either issued by me or on my instruction that undermined
or brought the office of the NDPP or the NPA into disrepute;

Any other matter as might be reievant to the abovementioned issues and my
fitness and propriety to hold the office of the NDPP as contemplated in
section 9 (1)(b) of the NPA Act.

The President's complaints

Submissions on behalf of the President and the Minister were filed on
Monday 4 May 2015 at 18h30.

His complaints in the submissions were different to the complaints in the
Terms of Reference.

Page 14 of 28
=
= A


derickdb
Highlight


§9.

60.

61.

6114.1.

61.1.2.

61.1.3.

61.1.4.

61.1.5.

61.1.6.

62.

63.

MSONO014

The Cassim Enquiry regarding the fitness of the NDPP to hold office:

Terms of Reference

By letter dated 5 February 2015 the President informed me that he had
appointed Nazeer Cassim SC (Cassim) (assisted by LG Nkosri-Thomas and
SKD Mdiadla) to chair an inquiry. |

The inquiry's Terms of Reference were published in Government Gazette No.
b
38453 on 9 February 2015.

The TOR directed the Chairperson to inquire into whether it was fit or proper
for me to hold the office of the NDPP in light of the following: |

My two previous separate convictions on charges of assault;

The complaints of professional misconduct laid against me with the KwaZulu
- Natal Law Society; |

My having faced criminal charges for acts of violence;
My arrest and detention on criminal charges;

Media statements either issued by me or on my instruction that undermined
or brought the office of the NDPP or the NPA into disrepute;

Any other matter as might be reievant to the abovementioned issues and my
fitness and propriety to hold the office of the NDPP as contemplated in
section 9 (1)(b) of the NPA Act.

The President's complaints

Submissions on behalf of the President and the Minister were filed on
Monday 4 May 2015 at 18h30.

His complaints in the submissions were different to the complaints in the
Terms of Reference.

Page 14 of 28
=
= A


derickdb
Highlight


MSONO024

83.2. There was also considerable media attention paid to the dispute and
speculation on the issues at stake regarding the integrity and functionality of
the NPA.

83.3. Durng May 2015, the President, the Minister and | concluded a
settlement agreement in terms of which | agreed to relinquish my position as
NDPP. | received a settlement amount equivalent to what | would have
received as a salary had | served my fuil term as NDPP. In that agreement,
the President acknowledged that | was a fit and proper person to hold office
as the NDPP.

| then vacated my office as the National Director of Public Prosecutions, but
not in terms of Section 12(6) of the NPA Act..

My refusal to vacate my Office in terms of section 12(6)

At all material times, the President, the Minister and the President’s legal
representative Mr Hulley, were aware that | did not intend to, and in fact did
not, request the President to allow me to vacate office in terms of section
12(6}, me having informed them accordingly.

in this regard, | met with Mr Huliey after the conclusion of the settiement
agreement and shortly after | was served with the papers in the application
issued out of the Court under case number 62470/15 (the Corruption
‘Watch/ Freedom Under Law application).

86.1. On 22 October 2015, | met with the Minister of State Security, David Mahlobo
at the Beverley Hills Hotel in Durban, at his request. | drove him to Ebandia
Hotel in Ballito where he was scheduled to speak at the opening of the
“Integrity Leadership Summit®, hosted by the Office of the then Premier of
KwaZulu Natal, Mr Senzo Mchunu.

86.2. | was acquainted with Minister Mahlobo from when we had both aftended
university at the same time.
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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE,
CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS OF STATE

2 floor, Hillside House

17 Empire Road,

Parktown

Johannesburg

2193

Tel: (010) 214-0651

Email: inquiries @sastatecapture.org.za
Website: www.sastatecapture.org.za

INDEX: EXHIBIT EE 5

Description

Transcriptions of Day 111, 12 June 2019 197 to 332
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COMMISSION OF INQUIRY INTO STATE CAPTURE

HELD AT

PARKTOWN, JOHANNESBURG

12 JUNE 2019
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12 JUNE 2019 — DAY 111

PROCEEDINGS ON 12 JUNE 2019

ADV PAUL JOSEPH PRETORIUS SC: Part of the work streams that

have been presenting evidence before you. Tomorrow the aviation work
stream will begin its work for the next few weeks. We obtained the
statement finally in its signed form, attested form last night and at - as
at yesterday it was not clear who would be implicated but Rule 3.3
Notices will be issued at the conclusion of the evidence. Can | hand up
Exhibit EE1?

CHAIRPERSON: Well yes you may. Normally Rule 3.3 Notices are

issued before if you propose to have them issued after we should
explain to the public why?

ADV PAUL JOSEPH PRETORIUS SC: Yes. Chair the direction from

the Chair was that a series of witnesses be called. Those witnesses
fall outside the normal planning of the legal team and the investigation
team. It was only late last week that it was planned therefore for Mr
Nxasana in the absence of other witnesses who were unavailable to
come today. The time was set aside for consultation on Monday the
investigators having done quite some preparation over the weekend.
Mr Nxasana was not available on Monday and therefore had to come
from Durban to Johannesburg today - yesterday when his statement
and evidence was prepared in consultation with the legal team myself.
It was not clear until yesterday evening when the statement was finally
attested to who would be implicated and to what extent. It was not
possible to obtain from the various judgments and court records read

over the weekend with any certainty who should be implicated and for

Page 2 of 136
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12 JUNE 2019 — DAY 111

that reason and because this witness falls into a different category from
those that are planned from the outset we would ask your leave to
issue 3.3’s after the conclusion of the evidence today?

CHAIRPERSON: Well does his evidence not really relate to matters

that have already been dealt with in courts and judgment - judgments of
the high court and the constitutional court and...

ADV PAUL JOSEPH PRETORIUS SC: Notin...

CHAIRPERSON: And where those who may be implicated have been

aware of those — of what he says about his tenure at the NPA and they
have had a chance to respond to those. Does it cover anything new?

ADV PAUL JOSEPH PRETORIUS SC: Yes it does.

CHAIRPERSON: In his statement?

ADV PAUL JOSEPH PRETORIUS SC: The statement does Chair. |t -

the focus is not entirely on the litigation that has gone through the
courts concerning the circumstances under which the contract of Mr
Nxasana came to an end and what the courts have said about it and
there are various other applications that have come before court
including the constitutional court in relation to the termination of their
services. The evidence of Mr Nxasana deals with @ much broader set
of issues and it was only on full examination of those issues that the
extent and the basis upon which implicated persons are indeed
implicated can properly be dealt with. So there are different issues.
The various court cases are a matter of record and | will in due course
ask leave to place on record publicly excerpts from the judgment of the

constitutional court in relation to the matter that finally came before

Page 3 of 136
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court where the constitutional court’s attitude to the independence of
the NPA and matters related to the independence are set out. But apart
from that those particular issues that led to that litigation in the courts
are not central to this statement. He deals with other matters in
addition.

CHAIRPERSON: Well as you say he was among a number of witnesses

that | said should be called. Other witnesses were witnesses who have
been implicated by certain witnesses and other witnesses were not
necessarily implicated but would need to come before the commission
to give their version which could corroborate or not corroborate
previous witnesses and - and he - he falls under Law Enforcement but
he — | had considered that he - his evidence - he needs to give
evidence. But | conceded that what was important relates to in regard
to his evidence - relate to his tenure at the NPA. Certain matters
which have been in the public domain as far as | am concerned those
are the matters | had in mind and particularly how he left the NPA.
Now that has been dealt with extensively in affidavits that were filed by
him and by the former president and other persons in the high court
and in the matter that culminated in the constitutional court. | think it
was brought by Corruption Watch and maybe other parties. But there
may be other matters that the legal team you know had you know also
thought of once he was to be called. So | would like the full set of
affidavits in the Corruption Watch matter to be placed before me as
soon as possible to give me a full picture of the situation. So obviously

you can — you can cover whatever the legal team or you think should be
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12 JUNE 2019 — DAY 111

- should be covered in relation to his evidence but in particularly | was
interested in his tenure at the NPA. Some of the matters that may be
important for the commission in the light of his terms of reference there
have been all kinds of allegations and evidence about the NPA and then
of course the circumstances under which he vacated office.

ADV PAUL JOSEPH PRETORIUS SC: Yes.

CHAIRPERSON: So | thought | would just make clear what | had in

mind but from the legal team’s point of view you - you are at large to
cover much more than that if you believe he has got more in - more
evidence that relates to matters falling under our terms of reference.

ADV PAUL JOSEPH PRETORIUS SC: The investigators have done an

enormous amount of work.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: In the time.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: From the day in which it was

decided that Mr Nxasana should be requested to give evidence.

CHAIRPERSON: Yes, yes.

ADV PAUL JOSEPH PRETORIUS SC: The documents to which you

have referred particularly the court documents.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: Have been collated.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: We do have them here.

CHAIRPERSON: Yes.

Page 5 of 136
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ADV PAUL JOSEPH PRETORIUS SC: And are able to put them before

you.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: It was however necessary to

leave the public domain to one side and concentrate on the allegations
relevant both in the court applications and other matters relevant as
the evidence of the commission has been put before you.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: In order to get the detail.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Of exactly what allegations he

makes.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: And who should be

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Served with notices in regard to

the detail that you will hear.

CHAIRPERSON: Yes. No thatis fine. Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Of particular concern to the

legal team are the questions as to the independence and effectiveness
of the National Prosecuting Authority and the question will be raised as
to what extent if any there has been political interference in senior
appointments in the National Prosecuting Authority and the effect this
has had on the efficacy of the organisation and this is a matter

addressed pertinently by Justice Madlanga in the constitutional court
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judgment and | will ask leave to put excerpts on record in due course at
the conclusion of the evidence.

CHAIRPERSON: Yes well | think you should put in the whole judgment

and draw particular attention to particular

ADV PAUL JOSEPH PRETORIUS SC: Yes.

CHAIRPERSON: Parts of the judgment that you think are particularly

important.

ADV PAUL JOSEPH PRETORIUS SC: That judgmentis in your bundle.

CHAIRPERSON: Ye.

ADV PAUL JOSEPH PRETORIUS SC: After the divider at page 85 and

following.

CHAIRPERSON: Okay. No that is fine.

ADV PAUL JOSEPH PRETORIUS SC: Itis a very instructive judgment.

CHAIRPERSON: Ja.

ADV PAUL JOSEPH PRETORIUS SC: In regard to the issues that the

commission is dealing with.

CHAIRPERSON: Yes. No thatis fine. Indeed of course the main point

of Mr Nxasana’s evidence has to be about the independence of the NPA
and whether there has been interference with it and by whom and in
what circumstances would that interference be justified? Is it
permissible, is it not permissible? So more than anything that is — that
is the most important thing everything else is about that. You know all
the evidence has to revolve around that whether...

ADV PAUL JOSEPH PRETORIUS SC: Indeed.

CHAIRPERSON: There was interference and if so what form it took and
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under what circumstances.

ADV PAUL JOSEPH PRETORIUS SC: Yes. And not only Mr Nxasana

but other witnesses will deal with...

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Those questions.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: And their answers.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: In due course.

CHAIRPERSON: Ja. No thank you.

ADV PAUL JOSEPH PRETORIUS SC: Chair bundle EE1 is out of

sequence because he bundles for the aviation tranche of evidence have
already been prepared.

CHAIRPERSON: Ye.s

ADV PAUL JOSEPH PRETORIUS SC: As bundle DD.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: So this is a little out of

sequence but | think the circumstances left us with no choice.

CHAIRPERSON: Ja. Yes okay.

ADV PAUL JOSEPH PRETORIUS SC: May the witness be sworn?

CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Or may he...

CHAIRPERSON: Please swear him in.

ADV PAUL JOSEPH PRETORIUS SC: Give the affirmation?

CHAIRPERSON: Or administer the affirmation.
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REGISTRAR: Please state your full names for the record?

ADV MXOLISI SANDILE OLIVER NXASANA: Mxolisi Sandile Oliver

Nxasana.
REGISTRAR: Do you have any objection with making the prescribed
affirmation?

ADV MXOLISI SANDILE OLIVER NXASANA: No | have none.

REGISTRAR: Do you solemnly affirm that the evidence you will give
will be the truth, the whole truth and nothing but the truth, if so please
raise you right hand and say, | truly affirm?

ADV MXOLISI SANDILE OLIVER NXASANA: | truly affirm.

REGISTRAR: Thank you.

CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Mr Nxasana would you bring the

microphone closer to you please? You have in front of you a bundle
marked EE1, do you see that? Itis Exhibit EE1?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes | have.

ADV PAUL JOSEPH PRETORIUS SC: Would you go to page 27

please?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes | am on page 27.

ADV PAUL JOSEPH PRETORIUS SC: Whose signature is that at the

bottom of page 277

ADV MXOLISI SANDILE OLIVER NXASANA: Yes | confirm that.

ADV PAUL JOSEPH PRETORIUS SC: Is that your signature?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes itis my signature.

ADV PAUL JOSEPH PRETORIUS SC: Did you attest to this affidavit
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last night?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes | did.

ADV PAUL JOSEPH PRETORIUS SC: And the statement from page 1

to 28 are you satisfied that that correctly reflects the contents of the
evidence that you are going to give and wish to give?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes Chair | do confirm

that this is my statement.

ADV PAUL JOSEPH PRETORIUS SC: And subject to any typographical

errors or other errors we may come across of which we do not yet know
the contents are true and correct?

ADV MXOLISI SANDILE OLIVER NXASANA: The contents are true and

correct | confirm that.

CHAIRPERSON: Mr Pretorius before you proceed | notice that the

witness did an affirmation now but the statement is — | noticed.

ADV PAUL JOSEPH PRETORIUS SC: Sorry Chair.

CHAIRPERSON: | noticed that the witness — the witness affirmed a few

minutes ago but the affidavit is — is an affidavit and it is under oath. Is
everything in order with that?

ADV PAUL JOSEPH PRETORIUS SC: [ notice that now Chair. This

morning | asked the witness Mr Nxasana which he would prefer — which
course of action he would like to take today | was — my attention was
not drawn to the fact that this was an oath nor did | have - pay any
attention to it quite honestly Chair. But perhaps the witness might
explain?

CHAIRPERSON: Well we can — we can ask — Mr Nxasana?
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ADV MXOLISI SANDILE OLIVER NXASANA: Chair thank you.

CHAIRPERSON: Yes.

ADV MXOLISI SANDILE OLIVER NXASANA: Chair it is an option that

was open to me | was asked a question then | opted for an affirmation
but | do not have a problem giving evidence under oath.

CHAIRPERSON: So...

ADV MXOLISI SANDILE OLIVER NXASANA: In line...

CHAIRPERSON: Either it is fine. This you did as an oath and it is fine

and now you did an affirmation both are fine | just want to check that?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes itis fine.

CHAIRPERSON: They are both fine?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Okay alright. Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Mr Nxasana it is common

knowledge that you are a former National National Director of Public
Prosecutions.

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: And in that capacity you carried

out the duties of your office in Pretoria?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: Right. Before we deal with the

period of your own office and before we deal with the brief history of
the NPA at least to your knowledge before you came to the NPA please
tell the Chair what your qualifications are and what profession you

performing at the moment?
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ADV MXOLISI SANDILE OLIVER NXASANA: Chair | hold a B.Proc

Degree and an LLB Degree both degrees which | obtained from the
University of Zululand. | served articles of clerkship and | was admitted
as an attorney in 1997 and from that date of my [indistinct] | practiced
from my own account until 2013 when | was appointed as the National
Director of Public Prosecutions.

ADV PAUL JOSEPH PRETORIUS SC: You left the National Director of

Public Prosecutions postin May 2015, is that correct?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And since then what work have

you been performing if any?

ADV MXOLISI SANDILE OLIVER NXASANA: | have gone back to set

up my practice again and | am practicing in Durban for my own account
as the attorney.

ADV PAUL JOSEPH PRETORIUS SC: So you are an attorney in private

practice [indistinct].

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: Alright. In Section A of your

statement at page 1 you have given a brief timeline in order to
illustrate a point that is pertinent to the work of the commission. You
set out in paragraph 3 a timeline and in that timeline you note who has
been the National Director of Public Prosecutions for what period since
April 2001. Would you place that on record please?

ADV MXOLISI SANDILE OLIVER NXASANA: Thank you Chair. To the

best of my recollection Chair the — Mr Bulelani Ngcuka was the first
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National Director of Public Prosecutions. | think from April 2001 until
31 August 2004. And Doctor Silas Ramaite in an acting position was
the Director of Public Prosecutions - National Director of Public
Prosecutions from August 2004 to January 2005. Then in - on 1
February 2005 to 7 February 2009 Advocate Vusi Pikoli was the
National Director of Public Prosecutions. After him Advocate Mokotedi
Mpshe in an acting capacity was also appointed as the National
Director of Public Prosecutions from 1 May 2009 until 31 October 2009.
After him on 1 December 2009 until 8 May 2012 Advocate Menzi
Simelane was the National Director of Public Prosecutions. Then on 20
December 2011 until 30 September 2013 Advocate Nomgcobo Jiba was
also - was appointed to act as the National Director of Public
Prosecutions. Then on 1 October 2013 | took up the position until the
31 May 2015. | was the National Director of Public Prosecutions. |
was succeeded by Advocate Shaun Abrahams on the 18 June 2015 until
13 August 2018. On the 1 August 2018 to 31 January 2019 Doctor Silas
Ramaite again was appointed to act in that capacity. Then from the 1
February 2019 to date we have a permanent National Director of Public
Prosecutions in Advocate Shamila Batohi.

ADV PAUL JOSEPH PRETORIUS SC: The statutory term of office of

the National Director of Public Prosecutions in terms the National
Prosecuting Authority Act what is that?

ADV MXOLISI SANDILE OLIVER NXASANA: Itis ten years.

ADV PAUL JOSEPH PRETORIUS SC: Alright. Has any of the NDPP,

National Directors of Public Prosecutions since its inception ever

Page 13 of 136



10

20

MSONZ210

12 JUNE 2019 — DAY 111

completed a ten year term of office?

ADV MXOLISI SANDILE OLIVER NXASANA: Unfortunately not Chair.

ADV PAUL JOSEPH PRETORIUS SC: Right. Chair the constitutional

court in the judgment we referred to earlier has made some pertinent
remarks in regard to security of tenure in relation to the independence
of the NPA and that issue will be dealt with in due course. For the
moment Mr Nxasana you recall certain events in relation to some of the
appointments and dismissals of National Directors of Public
Prosecution that is not necessarily to give a complete record of the
evidence it is merely to highlight and raise questions at this point in
time Chair. Would you tell the Chair of the events of which you have at
least indirect knowledge from paragraphs 4 onwards?

ADV MXOLISI SANDILE OLIVER NXASANA: Thank you Chair. Chair

the issues are of public knowledge. Advocate Bulelani Ngcuka as the
first National Director of Public Prosecutions was subjected to a
commission of inquiry after allegations were made against him that he
was an apartheid spy and after he was cleared by the commission that
was headed if my memory serves me well by Judge Heffer he then left
the NPA. Then Advocate Vusi Pikoli was also subjected to the same
process of a commission of inquiry. | know at the time he had
reinstated charges against the former President Jacob Zuma and also
had instituted criminal proceedings against the then Commissioner Of
Police and the President of Interpol at the time Mr Jackie Selebi -
Commissioner Jackie Selebi | mean. Despite also his — despite him

being cleared at the Ginwala Commission of Inquiry he was
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nevertheless removed from office.

CHAIRPERSON: Hm. | know that the inquiry that was chaired by

Doctor Ginwala was an inquiry under the Prosecuting Authority Act as
opposed to a Commission of Inquiry under the Commissions Act. | am
not sure about the Inquiry that was chaired by Justice Heffer in relation
to Mr Ngvuks whether it was a Commissioner of Inquiry under the
Commissions Act or whether it was an inquiry under the - just an
inquiry under the National Prosecuting Authority Act. But | think the
point you make is not about those technicalities it is simply that certain
inquiries precede that.

ADV MXOLISI SANDILE OLIVER NXASANA: Precede that.

CHAIRPERSON: Their departure. But it is just important to

ADV MXOLISI SANDILE OLIVER NXASANA: To make a distinction.

CHAIRPERSON: To — when we are not sure ja.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes thanks Chair for

bringing that to my attention.

ADV PAUL JOSEPH PRETORIUS SC: What is common to both

proceedings however is that the inquiries whether judicial or internal to
the NPA Act according to the best of your recollection anyway in
principle at least clear both Mr Ngcuka and Mr Pikoli?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And then how was Mr Pikoli

finally removed, can you recall? Without going into too much detail.

ADV MXOLISI SANDILE OLIVER NXASANA: Chair | remember that

despite him having been cleared but at the time | think it was President

Page 15 of 136



10

20

MSON212

12 JUNE 2019 — DAY 111

Kgalema Motlanthe was the President of the Republic of South Africa. |
think the matter had to be referred to Parliament after the Commission
of Inquiry but | think they took a decision that she should not be
retained at NPA.

ADV PAUL JOSEPH PRETORIUS SC: You have told the Chair in your

timeline summary that Advocate Mpshe was not in the position on any
permanent basis.

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: | am sorry Mr Pretorius did he complete the story in

relation to Mr Ngcuka, his resignation after the inquiry, did he complete
that part? What happened to Mr Ngcuka after?

ADV PAUL JOSEPH PRETORIUS SC: In relation to Chair?

CHAIRPERSON: In relation to Mr Ngcuka?

ADV PAUL JOSEPH PRETORIUS SC: Ngcuka yes.

CHAIRPERSON: Did he complete the story about what happened after

the inquiry chaired by Judge Heffer?

ADV PAUL JOSEPH PRETORIUS SC: Yes. How did his term of office

come to an end to the best of your recollection?

ADV MXOLISI SANDILE OLIVER NXASANA: My, my...

ADV PAUL JOSEPH PRETORIUS SC: And that is after the Judge

Heffer inquiry?

ADV MXOLISI SANDILE OLIVER NXASANA: My understanding Chair

is that Mr Ngcuka resigned.

ADV PAUL JOSEPH PRETORIUS SC: And then in relation to Mr Pikoli

you said to the Chair that the matter came before Parliament and
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subsequent to that his — or as a consequence of that his term of office
came to and end?

ADV MXOLISI SANDILE OLIVER NXASANA: It came to an end - |

understand that at times he did make attempts to take the matter to
court but | think he was drained out and he could not pursue the matter
and ultimately a settlement agreement was reached and he left the
NPA.

ADV PAUL JOSEPH PRETORIUS SC: Alright. Alright. The details

Chair are understandably not placed before you in their thoroughness
but will be in time. Then in relation to Menzi Simelane what is your
recollection?

ADV MXOLISI SANDILE OLIVER NXASANA: My recollection Chair is

that when Menzi Simelane was - Advocate Menzi Simelane was
appointed as the National Director of Public Prosecutions he was the
Director General of Justice before that and at the inquiry - at the
Ginwala Inquiry he was called to testify and the Ginwala Inquiry made
some critical remarks about his testimony amongst other things that his
evidence was contradictory and when he was appointed by the
President at the time as the National Director of Public Prosecutions
the | think it was DA if | am not mistaken who then challenged his
appointment and ultimately the matter came before the constitutional
court. The constitutional court declared he - the appointment irrational
and reviewed it and set aside.

ADV PAUL JOSEPH PRETORIUS SC: He was then | understand

replaced in an acting capacity by Advocate Jiba?
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ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: Alright and we will talk of that in

a little more detail in due course. | understand you were then
appointed when?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair | was appointed on

the 31 August 2013 with effect from the 1 October 2013.

ADV PAUL JOSEPH PRETORIUS SC: Alright. Do you recall any

litigation before our courts in relation to a directive to the President to
make a permanent appointment?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes | do.

ADV PAUL JOSEPH PRETORIUS SC: To the post of NDPP? Would

you just tell the court — tell the Chair briefly about that please?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair | think the

organisation called CASAC had taken the matter to court compelling the
President to make a permanent appointment. | think at the time the
reasons they advanced was that the office of the NDPP was such a
critical office that we cannot afford to have an acting and NDPP at the
time and that the position had to be filled on a permanent basis. And
the court if my memory serves me well delivered the judgment and gave
the President who was President Zuma at the time and ultimate time to
fill the post by a certain date - a particular date.

ADV PAUL JOSEPH PRETORIUS SC: Yes. When that evidence is

placed before the Chair in the fullness of time and all its details certain
questions arise and they arise as a matter of observation now and that

is firstly your comment that appears to be entirely correct that no
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National Director of Public Prosecutions in the whole history of the
National Prosecuting Authority has ever fulfilled a full term of office?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: Secondly the history of

encumbrance in that office appears to be filled with inquiries and
allegations relating to their fitness to hold office and very often having
been cleared of any wrongdoing or any adverse finding nevertheless
their terms of office have come to an end?

ADV_MXOLISI SANDILE OLIVER NXASANA: That is correct Chair

especially with regards to the — with regards to Mr Bulelani Ngcuka and
Advocate Vusi Pikoli.

ADV PAUL JOSEPH PRETORIUS SC: Ja. Given your own experience

in relation to the National Prosecuting Authority and the post of the
National Director of Public Prosecutions what is your view as to the
effect of this history on the stability and effectiveness of the NPA?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair my view is that

from this history and also what | experienced at NPA my view is that
there has been political interference as well as external interference
that impacted on the decision making in the NPA.

ADV PAUL JOSEPH PRETORIUS SC: And would that have any effect

on public confidence in the NPA?

ADV MXOLISI SANDILE OLIVER NXASANA: No doubt it did have - it

does have effect on public confidence in the NPA.

ADV PAUL JOSEPH PRETORIUS SC: Yes. And what role does

Parliament play to your knowledge in relation to the National
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Prosecuting Authority?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair there is a Portfolio

Committee on Justice because NPA is also a — a — a unit falling under
justice although it is independent. It plays political oversight over the
justice as well as NPA.

ADV PAUL JOSEPH PRETORIUS SC: You will make some comments

later in your evidence in relation to the role of Parliament and in
relation to matters within your own knowledge.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: But we will do that later in the

statement.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: You have also mentioned that

Parliament played a role in relation to Mr Pikoli?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: But perhaps we should place

that evidence before the Chair in the fullness of time.

CHAIRPERSON: Well the - the story might not be perceived to be

complete when you talk about inquiries in relation to the NPA. If you
do not mention that recently there was also an inquiry relating to
somebody who had acted as the National Director of Public
Prosecutions. So if one states simply facts of course you what - what
you were talking about were those who had been permanently
appointed as National Director of Public Prosecutions namely Mr

Ngcuka, Mr Pikoli and of course yourself but there is also somebody
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who had acted quite a number of times and | know you will talk more
about some of the events. Then there was an inquiry in relation to her
and it is public knowledge that that inquiry reached certain conclusions
and | think the matter may be going to Parliament for what it is worth.
It may be that it is important to just state those — back those facts. Ja.
Okay.

ADV PAUL JOSEPH PRETORIUS SC: Chair there will be reference.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Further in the evidence to at

least two other inquiries.

CHAIRPERSON: Yes. No thank you.

ADV PAUL JOSEPH PRETORIUS SC: Chair but your comments are
noted.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: The appointment of a National

Director of Public Prosecutions is you state governed by the
constitution. You deal with that in paragraph 11 of your statement.
Would you just tell the Chair very briefly about the provisions regarding
the appointment of a National Director of Public Prosecutions?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair.

ADV PAUL JOSEPH PRETORIUS SC: | am sorry if you just hold for a

moment. May | say perhaps unsurprisingly Chair the live stream is
down and | have been asked to request a ten minute adjournment?

CHAIRPERSON: Okay alright. We will take a ten minutes adjournment

to enable the technicians to attend to the problem. We adjourn.
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REGISTRAR: All rise.

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: You may proceed.

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair. Mr Nxasana

before the break you were at paragraph 11 of your statement and you
had - | think - made the point that the appointment of the National
Director of Public Prosecutions is governed by the Constitution.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: |If | may take the liberty Chair

just to place on record the relevant sections of the Constitution.

CHAIRPERSON: Ja.

ADV PAUL JOSEPH PRETORIUS SC: You refer Mr Nxasana to Section

179 of the Constitution which provides in Subsection 1:
“There is a single National Prosecuting Authority in
the Republic structured in terms of an act of
Parliament and consisting of a, an National Director
of Public Prosecutions who is the Head of the
Prosecuting Authority and is appointed by the
President as Head of the National Executive and b,
Directors of Public Prosecutions and Prosecutors as
determined by an act of Parliament.”

Who appoints the Directors of Public Prosecutions other than the

National Director?

MR MXOLISI SANDILE OLIVER NXASANA: They are also appointed by
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the President.

ADV PAUL JOSEPH PRETORIUS SC: Are they? Then powers of the

Prosecuting Authority are set out in broad terms in Section 179(2)
which states:
‘The Prosecuting Authority has the power to
institute criminal proceedings on behalf of the state
and to carry out any necessary functions incidental
to instituting criminal proceedings.”
Subsection 4 of Section 179 reads:
“National legislation must ensure that the
Prosecuting Authority exercises its functions
without fear, favour or prejudice.”

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: Then Subsection 5 deals with

policy and the functions of the National Director of Public Prosecutions.
How is policy in relation to prosecutions formulated and by whom?

MR MXOLISI SANDILE OLIVER NXASANA: Itis ..

CHAIRPERSON: | am sorry. Before that Mr Pretorius with regard to

who appoints who the National Director of Public Prosecutions is
appointed by the President.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

CHAIRPERSON: And you have just said also the Directors of Public

Prosecutions are appointed by the President. Is that right?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: The Directors of Public Prosecutions are those the
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NPA Officials who are in various provinces or some are heading the
NPA in provinces but others are not necessarily heading NPA in
provinces but fall within some or other office of the NPA or in the
courts. What is the position? What is the structure?

MR MXOLISI SANDILE OLIVER NXASANA: Okay Chair. The National

Director of Public Prosecutions is the Head of the Prosecution in South
Africa and then we have — during my time four and | think that is still -
that is what is still in existence. Then have four Deputy National
Directors of Public Prosecutions. We then have Special Directors of
Public Prosecutions. Then we have all of these that | have mentioned
are based at the Head Office in Pretoria — of the National Prosecuting
Authority. Then in the divisions — in the regions - we have the Heads
of the Prosecutions who are the Director of Public Prosecutions. All of
them are appointed also by the President on the recommendation of the
Minister of Justice — | think — in consultation with the National Director
of Public Prosecutions.

CHAIRPERSON: So you have talked about Directors of Prosecutions

and a Head of Directors of Prosecutions. Is that right?

MR MXOLISI SANDILE OLIVER NXASANA: Yes. The Directors of

Public Prosecutions are Head of Prosecutions in the regions.

CHAIRPERSON: So each Director of Public Prosecutions ...

MR MXOLISI SANDILE OLIVER NXASANA: Public Prosecutions.

CHAIRPERSON: Is - is Head of certain region insofar as the NPA is

concerned?

MR MXOLISI SANDILE OLIVER NXASANA: Yes. If ...
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CHAIRPERSON: Okay and the regions are not necessarily demarcated

in accordance with provinces or are they necessarily demarcated
according to provinces?

MR MXOLISI SANDILE OLIVER NXASANA: A decision had been taken

to align them to provinces ...

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Because initially that was

the whole idea that the Directors of Public Prosecutions should be
aligned to the — to the provinces.

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: That they - they are Heads

of Public Prosecutions in the provinces ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: But we have exceptions

like in Gauteng.

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: In Gauteng we have - we

have two Directors of Public Prosecution. That is one for the South
Gauteng ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: And one for the North

Gauteng ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: But | — when | left — at the

time when | left they were in the process of aligning them so that it will
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have one ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: One Director of Public

Prosecutions. We will have one Premier for the province. We will have
one President ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: Judge President. We wil

have Director of Public Prosecutions and in the Eastern Cape as well ...

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Because of the ...

CHAIRPERSON: Number of High Courts?

MR MXOLISI SANDILE OLIVER NXASANA: The number of High Courts

and the — and the fact that the area is so wide to cover ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: We had two Directors of

Public Prosecution. Hence we also had two Deputy - Deputy Judge
Presidents ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: Like in Gauteng.

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: Those are the only — those

are the only exceptions.

CHAIRPERSON: But as a general rule when one hears the term

Director of Public Prosecutions when it is used in the context of the

NPA one should be thinking of somebody in charge of prosecutions in
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the area falling under a certain High Court or in a — in a province but
accepting that there are provinces where there are two Directors
instead of one?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Where there are two in the same province that is

Directors of Public Prosecutions one of them would be the Head?

MR MXOLISI SANDILE OLIVER NXASANA: No.

CHAIRPERSON: Or they - they ...

MR MXOLISI SANDILE OLIVER NXASANA: They - they are equal.

CHAIRPERSON: There is no Head or they are both co Heads?

MR MXOLISI SANDILE OLIVER NXASANA: They are both co Heads,

yes.

CHAIRPERSON: Okay, okay. So is the National Director of Public

Prosecutions at the top ...

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: And then four Deputy ...

MR MXOLISI SANDILE OLIVER NXASANA: National Directors.

CHAIRPERSON: National Directors of Prosecutions?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: And all those are at the Head Office in Pretoria of the

NPA?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

CHAIRPERSON: And then you have Special ...

MR MXOLISI SANDILE OLIVER NXASANA: Special Directors.

CHAIRPERSON: Directors of Prosecutions. Is that right?
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MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: And - and those two are or how many would there be

of Special Directors of Prosecutions — Public Prosecutions?

MR MXOLISI SANDILE OLIVER NXASANA: When | left — because this

is not provide by the ...

CHAIRPERSON: In the Act?

MR MXOLISI SANDILE OLIVER NXASANA: In the Act.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: [ think they were appointed

in terms of a proclamation ...

CHAIRPERSON: Oh.

MR MXOLISI SANDILE OLIVER NXASANA: By the President.

CHAIRPERSON: Oh, okay. So the number might change from time to

time?

MR MXOLISI SANDILE OLIVER NXASANA: The number might change

from time to time ...

CHAIRPERSON: Okay, okay.

MR MXOLISI SANDILE OLIVER NXASANA: Because at the time it was

Advocate Lawrence Mgwebi for the Specialised Commercial Crime Unit

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: And at the time it was

Mr Dawood ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: Who was the Special
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Director for — what is this unit that deals with witnesses?

CHAIRPERSON: Sexual - oh - protection of witnesses?

MR MXOLISI SANDILE OLIVER NXASANA: Witness protection, yes.

Witness protection ...

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA: Office  for  Witness

Protection and we also had a - another post of the Special Director
which | recommended that it be frozen. At the time Abrahams -
Advocate Shaun Abrahams was acting when | arrived at NPA ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA: And that was the Special

Director for Priority Crime Litigation Unit.

CHAIRPERSON: Oh okay. Now in terms of the hierarchy it is the

National Director of Public Prosecutions. It is the Deputy National
Directors of Public Prosecutions and then is it then the Special
Directors below that?

MR MXOLISI SANDILE OLIVER NXASANA: Well they (intervenes).

CHAIRPERSON: Or they are on the same level as the Directors?

MR MXOLISI SANDILE OLIVER NXASANA: As the Directors.

CHAIRPERSON: Oh.

MR MXOLISI SANDILE OLIVER NXASANA: They are on the same level

but there is that power play ...

CHAIRPERSON: Oh.

MR MXOLISI SANDILE OLIVER NXASANA: Between the Special

Directors and the Directors.
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CHAIRPERSON: About who is at Head Office ...

MR MXOLISI SANDILE OLIVER NXASANA: And who ...

CHAIRPERSON: Who is not at Head Office?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Okay.

MR MXOLISI SANDILE OLIVER NXASANA: [ think that power play -

you know - it played itself out

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA: In the matter we will talk

about earlier ...

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: A bit later on.

CHAIRPERSON: Oh, okay.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: But legally they are on the same ...?

MR MXOLISI SANDILE OLIVER NXASANA: They are on the same level

yes.

CHAIRPERSON: Yes, okay.

MR MXOLISI SANDILE OLIVER NXASANA: It is just that they are

Directors.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: They are Special

Directors.

CHAIRPERSON: Yes. Below the Directors do you have Deputy

Directors ...
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MR MXOLISI SANDILE OLIVER NXASANA: We ...

CHAIRPERSON: Of Public Prosecutions?

MR MXOLISI SANDILE OLIVER NXASANA: We have Deputy Directors

of Public Prosecutions.

CHAIRPERSON: Yes and then those ...

MR MXOLISI SANDILE OLIVER NXASANA: And ...

CHAIRPERSON: Could be a number - there could be a number of

them?

MR MXOLISI SANDILE OLIVER NXASANA: There could be a number

of them ...

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: And some of them at the

Head Office. They are all over.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Well they also rank

themselves — the Deputies — as senior and Deputies.

CHAIRPERSON: Oh, there are different levels?

MR MXOLISI SANDILE OLIVER NXASANA: Yes. Yes they have

different levels.

CHAIRPERSON: Now Prosecutors that one finds in the High Courts

and in the Magistrate’s Court would they simply be Prosecutors or some
of them would be Deputy Directors and maybe even Director -
Directors?

MR MXOLISI SANDILE OLIVER NXASANA: The Prosecutors who

normally prosecute in the High Courts they are the Advocates who are
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based in the DPPs Office — the Director of Public Prosecutions Offices

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA:

find — you might find anyone prosecuting.

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA:

Advocate to ...

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA:

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA:

Deputy Director.

And anyone - you might

(Intervenes) from an - an

To a Senior Advocate

Deputy Director, Senior

CHAIRPERSON: They - they fall under the Office of ...

MR MXOLISI SANDILE OLIVER NXASANA:

CHAIRPERSON: Of a particular DPP ...

MR MXOLISI SANDILE OLIVER NXASANA:

CHAIRPERSON: In the province?

MR MXOLISI SANDILE OLIVER NXASANA:

CHAIRPERSON: Okay, okay and ...

MR MXOLISI SANDILE OLIVER NXASANA:

you find in the lower courts ...

CHAIRPERSON: Hm.

MR MXOLISI SANDILE OLIVER NXASANA:

Regional Courts going ...
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CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Down to the ...

CHAIRPERSON: District Courts.

MR MXOLISI SANDILE OLIVER NXASANA: To the District Courts.

Those are Prosecutors that fall under the Chief Prosecutors in the ...

CHAIRPERSON: In the particular court?

MR MXOLISI SANDILE OLIVER NXASANA: In the particular court.

The Chief — the Chief Prosecutors they — they — under them [ think they
cover a certain area ...

CHAIRPERSON: Of jurisdiction?

MR MXOLISI SANDILE OLIVER NXASANA: Of jurisdiction.

CHAIRPERSON: Yes, yes.

MR MXOLISI SANDILE OLIVER NXASANA: Under whom they have

Prosecutors.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Below the  Chief

Prosecutor will be the Senior Public Prosecutors, (intervenes)
Prosecutors.

CHAIRPERSON: Prosecutors, ja.

MR MXOLISI SANDILE OLIVER NXASANA: Then Prosecutors and - in

their ...

CHAIRPERSON: Yes but ...

MR MXOLISI SANDILE OLIVER NXASANA: In their ranks.

CHAIRPERSON: Basically in — in the province where they operate the

Prosecutors — Chief Prosecutors and whoever they fall under the DPP
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of the Province?

MR MXOLISI SANDILE OLIVER NXASANA: All of them, yes.

CHAIRPERSON: All of them?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

CHAIRPERSON: Yes okay, thank you.

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair.

CHAIRPERSON: And - and the President appoints the DPPs ...

MR MXOLISI SANDILE OLIVER NXASANA: The DPPs, yes.

CHAIRPERSON: But below that does he go that far?

MR MXOLISI SANDILE OLIVER NXASANA: No he does not go that far.

CHAIRPERSON: He stops there?

MR MXOLISI SANDILE OLIVER NXASANA: He stops there.

CHAIRPERSON: And then who appoints the DPPs — the NDPP?

MR MXOLISI SANDILE OLIVER NXASANA: The ...

CHAIRPERSON: Or who appoints them?

MR MXOLISI SANDILE OLIVER NXASANA: The Deputies.

CHAIRPERSON: The Deputy Directors?

MR MXOLISI SANDILE OLIVER NXASANA: The Deputy Directors.

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA: It is the NDPP and the -

and the Minister - the Minister.

CHAIRPERSON: The Minister in consultation with the NDPP?

MR MXOLISI SANDILE OLIVER NXASANA: With the NDPP.

CHAIRPERSON: Okay, alright thank you.

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair. You refer to
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Section 179(5) of the Constitution. That is the subsection which deals
with the powers and duties of the National Director of Public
Prosecutions. Perhaps we should place that on record and then | - you
may make any comment that you wish. Subsection 179(5) reads:

“The National Director of Public Prosecutions a,

must determine with the concurrence of the Cabinet

Member responsible for the administration of

Justice after consulting the Directors of Public

Prosecutions Prosecution Policy which must be

observed in the prosecution process.”
It appears then from the Constitution that is the National Director’s
primary responsibility or at least responsibility in the first instance to
determine policy in regard to prosecutions. Is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: What does that mean in practical

terms? What policies are determined?

MR MXOLISI SANDILE OLIVER NXASANA: Chair it means that the -

the NDPP must consult with the Directors of Public Prosecutions. The
policy to be followed in prosecuting matters that is how to go about
prosecuting matters and what is expected of the Prosecutors in
handling matters when they are prosecuting them.

CHAIRPERSON: That would include - would that include when to

prosecute and when to not to prosecute and when to withdraw charges
or prosecution?

MR MXOLISI SANDILE OLIVER NXASANA: That is - that is correct
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Chair.

CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Do you recall the content of the

policy in broad terms whilst you were the National Director of Public
Prosecutions?

MR MXOLISISANDILE OLIVER NXASANA: | cannot remember anyone

specific offhand.

ADV PAUL JOSEPH PRETORIUS SC: Perhaps — perhaps that is a task

for the investigators ...

MR MXOLISI SANDILE OLIVER NXASANA: Ja.

ADV PAUL JOSEPH PRETORIUS SC: In due course. Section 179(5)

goes on to state that:
“The National Director of Public Prosecutions must
issue policy directives which must be observed in
the prosecution process.”

And Subsection C of Subsection 5 reads:
‘The National Director may intervene in the
prosecution process when policy directives are not
complied with.”

Is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair. That

means Chair as the National Director of Public Prosecution you can
mero motu on your own intervene when you believe that prosecution
policy and directives have not been followed in a particular matter or

when any of the parties involved in the matter approaches you as the
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National Director of Public Prosecutions and make representations that
you review the decision to prosecute him or her or a decision not to
prosecute a particular individual.

ADV PAUL JOSEPH PRETORIUS SC: You refer to Section 179(6) of

the Constitution in your statement at paragraph 13. What does that
deal with?

MR MXOLISI SANDILE OLIVER NXASANA: (No audible reply).

ADV PAUL JOSEPH PRETORIUS SC: In other words who exercises

final responsibility over the National Prosecuting Authority?

MR MXOLISI SANDILE OLIVER NXASANA: That is the Minister of

Justice and currently it is the Minister of Justice and Correctional
Services.

ADV PAUL JOSEPH PRETORIUS SC: Services, right.

MR MXOLISI SANDILE OLIVER NXASANA: But | must also explain

Chair that whilst he - the Minister — exercises final responsibility over
the NPA the Director General of Justice is the accounting officer of the
National Prosecuting Authority.

CHAIRPERSON: | - | take it that he — he is being accounting officer is

limited to how money is spent or is - does it go behind that as far as
you understand the position?

MR MXOLISI SANDILE OLIVER NXASANA: Well as far as | ...

ADV PAUL JOSEPH PRETORIUS SC: Perhaps there is a public

interest in your question and its answer. Once again we are down ...

CHAIRPERSON: Oh.

ADV PAUL JOSEPH PRETORIUS SC: And offline. | have been
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requested to ask for 10 minutes. This is also important | think for the
record ...

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: So ...

CHAIRPERSON: No, no that is important that we should have it on

record.

ADV PAUL JOSEPH PRETORIUS SC: Perhaps we should take the

short adjournment now.

CHAIRPERSON: Yes. It is — it is about the time for tea. | was not

going to take it because we just had 10 minutes but we are forced to
take it now. So we will take an adjournment until half past 11.
Hopefully it will be sorted out ...

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair.

CHAIRPERSON: In the meantime. We adjourn.

HEARING ADJOURNS

HEARING RESUMES

CHAIRPERSON: | am told that the technical problems have been

sorted out at least for now.

ADV PAUL JOSEPH PRETORIUS SC: At [east for now Chair.

CHAIRPERSON: Yes. Let us proceed.

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair. Mr Nxasana if

you go to paragraph 14 of your statement you deal with Section 9 of the
National Prosecuting Authority Act which is the legislation which
directly governs the National Prosecuting Authority and you refer ...

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.
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ADV PAUL JOSEPH PRETORIUS SC: To the Section which sets out

the requirements of the person who may be appointed as National
Director of Public Prosecutions. What are those requirements?

MR MXOLISI SANDILE OLIVER NXASANA: Chair is that the person

must possess legal qualifications that entitle him to — him or her - to
appear in all courts in the Republic of South Africa and also that that
person must be a fit and proper person with due regard to his or her
experience conscientiousness and integrity to be entrusted with the
responsibilities of Office of the NDPP.

ADV PAUL JOSEPH PRETORIUS SC: Yes and particularly relevant to

your particular case are the provisions or were the provisions of
Section 12 of the Act which we will deal with when we come to the
Constitutional Court matter involving yourself and others.

MR MXOLISI SANDILE OLIVER NXASANA: Okay.

ADV PAUL JOSEPH PRETORIUS SC: Where certain subsections were

declared unconstitutional.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Let us then deal with Section C

which details the circumstances preceding and surrounding your
appointment as National Director of Public Prosecutions in 2013.
Would you tell the Chair about those circumstances please?

MR MXOLISI SANDILE OLIVER NXASANA: Yes Chair. Chair as | have

pointed out that | was conducting my own private practice in Durban.
Then during 2013 - | cannot remember the exact date and the month - |

received a call from Mr Michael Hulley who was the President’s Legal
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Advisor - former President Jacob Zuma’s Legal Advisor at the time -
who wanted to see me and | obliged. He came over to see me at my
office in Durban. We had a discussion with him. He told me that he
was looking for a candidate to fill the position of the National Director
of Public Prosecutions as he was mandated by President Zuma. He
had with him three names that he told me that he had been given -
were given to him by colleagues in Durban but when he bounced off
those names to those colleagues they were of the view that | was the
person who could do the job and my name was not amongst the list.
Hence he then came to see me. He expressed then the — he asked me
if I was willing to take over the — | would be willing to take over the
appointment ...

ADV PAUL JOSEPH PRETORIUS SC: Before you go there Mr Nxasana

in relation to the process by which you had been selected did he
mention anything other more formal than bouncing your name off other
colleagues?

MR MXOLISI SANDILE OLIVER NXASANA: No sir.

ADV PAUL JOSEPH PRETORIUS SC: Right. Sorry proceed if you will.

MR MXOLISI SANDILE OLIVER NXASANA: Then Chair it - | was

surprised. | was shocked and surprised because not in bad way that |
never thought that one day | would become a Prosecutor because | had
chosen to become an Attorney but it also at the same time humbled me
that my colleagues especially from my division saw something in me
that | could head an institute — institution of that magnitude. Then | felt

that - | remember that | even remarked to him that if my colleagues
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have confidence in me so why not - why should | not have confidence
in myself. Then | was willing as everyone would be willing to serve the
country. | thought that the — my colleagues saw some qualities in me
that entered me to be appointed to that position. | then agreed.

ADV PAUL JOSEPH PRETORIUS SC: Did you subsequently meet with

the President at the time?

MR MXOLISI SANDILE OLIVER NXASANA: Yes. A meeting was then

scheduled to meet the President at his official residence in Pretoria and
| remember — | think it was around August if | am not mistaken if not
before that. | went up to meet the President at his official residence in
Pretoria. Present at the meeting was the President, Mr Hulley and |
think there was also the lady who — who | was later told that she was -
she was also the Legal Advisor to the President -
Ms Bonisiwe Makhene.

ADV PAUL JOSEPH PRETORIUS SC: Spell that surname please.

MR MXOLISI SANDILE OLIVER NXASANA: Spelt M-A-K-H-E-N-E,

Makhene.

ADV PAUL JOSEPH PRETORIUS SC: Okay, thank you.

CHAIRPERSON: Well based on what Mr Hulley said to you it seems

that what you are saying is he said to you your peers suggested that
you might be the right person.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Hm - and you - you had not applied for any position?

MR MXOLISI SANDILE OLIVER NXASANA: No, no Chair.

CHAIRPERSON: Yes.
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MR MXOLISI SANDILE OLIVER NXASANA: Not.

CHAIRPERSON: Okay.

ADV PAUL JOSEPH PRETORIUS SC: Yes. What happened at that

meeting?

MR MXOLISI SANDILE OLIVER NXASANA: At that meeting - before |

went to the meeting Mr Hulley assured me that | was not going to an
interview of any sort. The President wanted just to see me, interact
with me and | should relax and that is exactly what happened. It was
not an interview. It was an interaction and what | remember quite
vividly what the President asked me of was that did | have courage to
take up that position. To which | responded by saying yes | do and |
even said to him that knowing that he has been through hardships |
thought that he meant that | would be able to take decisions
independently and firmly. Then | said yes | have that courage and also
| remember he even said something in isiZulu that it is like that position
might be like the people stabbing you with arrows something like that.

CHAIRPERSON: Well you can say it ...

MR MXOLISI SANDILE OLIVER NXASANA: InisiZulu.

CHAIRPERSON: In isiZulu and then seek to translate — interpret it for

MR MXOLISI SANDILE OLIVER NXASANA: Okay.

CHAIRPERSON: People who might not understand isiZulu.

MR MXOLISI SANDILE OLIVER NXASANA: Okay.

CHAIRPERSON: Ja.

MR MXOLISI SANDILE OLIVER NXASANA: | think if | remember well

he said that position is like (isiZulu) which | understood him to be
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saying that it was a — a very difficult task to handle and he described it
as like a — arrows ...

CHAIRPERSON: A position where ...

MR MXOLISI SANDILE OLIVER NXASANA: A position where ...

CHAIRPERSON: Spears would be directed at you.

MR MXOLISI SANDILE OLIVER NXASANA: Spears would be directed

at you yes.

CHAIRPERSON: That is — that is the (intervenes).

MR MXOLISI SANDILE OLIVER NXASANA: Literally yes, yes.

CHAIRPERSON: It is a position where spears could be directed at you.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Okay.

MR MXOLISI SANDILE OLIVER NXASANA: Ja.

ADV PAUL JOSEPH PRETORIUS SC: Is there anything else about the

meeting that you wish to tell the Chair?

MR MXOLISI SANDILE OLIVER NXASANA: Then Chair as about | was

leaving — about | was leaving the meeting - | think the meeting lasted
for not more than 30 minutes because | remember it coincided because
| had to wait there. It was a date when | think the former Deputy
President of the country — Ms Mlambo-Ngcuka - was there | think to
meet the President before she was going to take up the position in the
- in — | think was it in The Hague if | am not mistaken - had a long
meeting then | had to wait. There were also other Ministers there that
were waiting to see the President. As | was leaving | think it was

Mr Hulley who asked if the - | had anything to - to say and my
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response was that my father who is now late was a trade unionist and |
know that he would mention that the President - Jacob Zuma - was his
comrade at the time. | felt that was necessary to bring that to the - to
their attention. | think that was because - | think that was prompted by
a question that - | think the question was - was | related to
Sizwe Nxasana if | remember well. Then | said to them Sizwe is my -
is my brother in isiZulu. Well in English he is my cousin.

CHAIRPERSON: Is he - | know what you are talking about when you

say in isiZulu and in English because in the Zulu culture — you know -
if you are of the same surname - you know - there - there is some kind
of connection that you — that is recognised even though you might not
be related in any way in the English sense. | think that is what you are
talking about.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: With him are you related in any way in the English

sense?

MR MXOLISI SANDILE OLIVER NXASANA: No we are Black relatives.

Our - our ...

CHAIRPERSON: You are Black relatives?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Oh, okay.

MR MXOLISI SANDILE OLIVER NXASANA: Our grandfathers are

brothers.

CHAIRPERSON: Okay, alright.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.
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CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: What happened then on

30 August 2013 pursuant to this meeting? Did you ...

MR MXOLISI SANDILE OLIVER NXASANA: Oh the 30t ...

ADV PAUL JOSEPH PRETORIUS SC: Have further contact with

Mr Hulley?

MR MXOLISI SANDILE OLIVER NXASANA: Ja. 30 August 2013 |

remember | was running a ftrial at Umlazi Court in a civil trial then |
received a call from Mr Hulley who then asked me to send - to send
him my CV which | then did.

ADV PAUL JOSEPH PRETORIUS SC: Did he tell you anything of the

President’s intentions?

MR MXOLISI SANDILE OLIVER NXASANA: Yes. He told me that the

President was under pressure to appoint and he intended appoint - to
announce my appointment.

ADV PAUL JOSEPH PRETORIUS SC: Was your appointment

subsequently announced by the President?

MR MXOLISI SANDILE OLIVER NXASANA: Although Mr Hulley had

told me that the - the President was going to announce the
appointment probably over the weekend or on a Monday | think
circumstances - he told me that circumstances forced him because the
information leaked from the President’s office which then precipitated
the President to make the announcement the next day which was
31 August 2013.

ADV PAUL JOSEPH PRETORIUS SC: Right. Do you know whether the
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position prior to your appointment of National Director of Public
Prosecutions was advertised in anyway?

MR MXOLISI SANDILE OLIVER NXASANA: No | do not know. | had

not seen any advertisements myself.

ADV PAUL JOSEPH PRETORIUS SC: And apart from what you have

told the Chair are you aware of any more formal or any other - for that
matter — selection process?

MR MXOLISI SANDILE OLIVER NXASANA: No Chair. | have no idea if

there were other selection processes or whether there were other
candidates interviewed but Chair | think | must pause to mention that
later on | discovered that Advocate Jiba as she was acting she was
promised by the then Minister of Justice and Constitutional
Development - Minister Jeff Radebe - that she was going to be
appointed on a permanent basis.

ADV PAUL JOSEPH PRETORIUS SC: Yes. We deal with that later.

For the moment though were you ever subjected to an interview in the
formal sense where you were asked questions about your own history,
your own qualifications your professional history?

MR MXOLISI SANDILE OLIVER NXASANA: Except for the meeting?

ADV PAUL JOSEPH PRETORIUS SC: Your attitude?

MR MXOLISI SANDILE OLIVER NXASANA: Except of the meeting that

we had on the - when | met President Zuma, Mr Hulley and
Ms Bonisiwe Makhene — nothing.

ADV PAUL JOSEPH PRETORIUS SC: Right. So there was no

interview that one could describe as a formal job application interview
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in relation to your appointment?

MR MXOLISI SANDILE OLIVER NXASANA: Unless they were to

ascribe that meeting as the formal interview - none.

ADV PAUL JOSEPH PRETORIUS SC: Well did have the characteristics

to your knowledge of what one would expect in the ordinary sense a job
interview to entail?

MR MXOLISI SANDILE OLIVER NXASANA: What | can - what | can

say Chair is that recently there has been an — an interview to appoint
the direct — the National Director of Public Prosecutions. If that is what
you mean that was not done.

ADV PAUL JOSEPH PRETORIUS SC: Right.

MR MXOLISI SANDILE OLIVER NXASANA: That process was not

done.

ADV PAUL JOSEPH PRETORIUS SC: Were you required to fill in any

application form setting out your personal history, your details and
similar matters?

MR MXOLISI SANDILE OLIVER NXASANA: No Chair.

ADV PAUL JOSEPH PRETORIUS SC: You did however complete a

security clearance application?

MR MXOLISI SANDILE OLIVER NXASANA: Yes | did. | completed it

only after | was appointed and | was in the office. | think it was around
December 2013.

ADV PAUL JOSEPH PRETORIUS SC: Did you sign any other document

apart from your security clearance application prior to been employed?

MR MXOLISI SANDILE OLIVER NXASANA: | would have signed the -
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my employment contract as well as the oath of office before Judge -
Judge President Mlambo.

ADV PAUL JOSEPH PRETORIUS SC: Alright.

CHAIRPERSON: You - you did of course as you said you were asked

to furnish your CV which you did?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Ja, okay.

ADV PAUL JOSEPH PRETORIUS SC: You then would have arrived at

the NPA during October. Is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That ...

ADV PAUL JOSEPH PRETORIUS SC: Of 20137

MR MXOLISI SANDILE OLIVER NXASANA: That is correct - excuse

me - that is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: What did you find on your

arrival?

MR MXOLISI SANDILE OLIVER NXASANA: Chair | received a warm

welcome from the personnel at NPA. At one stage the Minister of
Justice — Mr Radebe - also came to the Head Office to introduce me
and | can say | was warmly received.

ADV PAUL JOSEPH PRETORIUS SC: Right.

CHAIRPERSON: Prior to your assumption of duty but after the

announcement of your appointment had you been in touch with the
Acting National Director of Public Prosecutions who was acting before
you came to arrange for what would happen when you arrived or there

was no communication?
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MR MXOLISI SANDILE OLIVER NXASANA: Chair there was no

communication. | did not know anyone at — at the — at the Head Office
except that when | arrived there | — | identified the person who | know
in the leadership as Advocate Pinky Mokgatla because she - she
attended - | think - the university in KZN - in Durban - and she
qualified there and she practiced there as an advocate and she was
also my colleague in the Black Lawyers Association. That is where |
knew her from.

CHAIRPERSON: Okay.

MR MXOLISI SANDILE OLIVER NXASANA: But to answer the question

there was a time when the - the CEO at the time -
Advocate Karen Van Rensburg - and the Deputy CEO that was
Ms Beryl Sisulu they phoned me and they wanted to come and meet
with me just to give me a briefing of what | would - | should expect
when | get to the NPA. They came down to Durban and we met |
remember in one of the hotels in Umhlanga. Then was we were in the
meeting | then subsequently get - received a call from a person who
introduced herself as Advocate Jiba who was acting who wanted to see
me as well and she then appeared to be around Durban. | had to
hastily go and meet her. | did not know how - whether it was a
coincidence that she knew that they had come down the CEO and the
Deputy CEO but | later learnt that they — they got a hiding because
they came down to see me from - from Advocate Jiba. We met and
when | met Advocate Jiba she was in the presence of the Director of

Public Prosecutions in KZN - Advocate Moipone Noko - and the
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gentleman who | knew very well from KZN in Durban who at the time
was Colonel BW Mahlangu - Colonel Mahlangu - at the time. We
exchanged pleasantries with him because he is a Mahlangu and my late
mom’s surname is Mahlangu and we used to call each other cousins
until his involvement in all of this thing and which | did not know then
we stopped having that relationship.

ADV PAUL JOSEPH PRETORIUS SC: You deal with some of those

issues in due course.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Perhaps we should take it step

by step. The Acting National Director of Public Prosecutions at the
time of your appointment was Advocate Jiba?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: Was there any formal or even

informal handing over process where the two of you sat down and
exchanged details of the state of the NPA, the prosecutions current
policies and the like?

MR MXOLISI SANDILE OLIVER NXASANA: No Chair.

ADV PAUL JOSEPH PRETORIUS SC: Did you instruct Advocate Jiba to

conduct a formal hand over process with your appointment?

MR MXOLISI SANDILE OLIVER NXASANA: | did Chair and she did not

comply.

CHAIRPERSON: In relation to the date of your assumption of duty

when would that have been? In a week’s time or when you asked for

her to do a hand over — a week’s time, two weeks’ time or much later?
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MR MXOLISI SANDILE OLIVER NXASANA: Chair | - there were a lot

of things happening Chair because when | - | think it was around
December — if | am not mistaken — December 2013.

CHAIRPERSON: Okay, thank you.

ADV PAUL JOSEPH PRETORIUS SC: At the time we know from other

evidence and the Chair will be informed perhaps in relation to these
matters and more detail in due course but we have heard that at this
time there were investigations being conducted in regard to the conduct
of General Booysen in KwaZulu-Natal. What has been called the Cato
Manor death squad investigations?

MR MXOLISI SANDILE OLIVER NXASANA: Yes Chair.

ADV PAUL JOSEPH PRETORIUS SC: Were you given any information

about those investigations on your assumption of office?

MR MXOLISI SANDILE OLIVER NXASANA: No Chair. | was not given

any information.

ADV PAUL JOSEPH PRETORIUS SC: How did you learn of the

investigations — if at all?

MR MXOLISI SANDILE OLIVER NXASANA: Apart from the fact that

coming from Durban | knew that there was an investigation whilst | was
still in private practice because the matter was at the court that |
appear frequently. That is the Durban Court but when | assumed office
| did not know what the status of that matter was and | was not
informed about it. | only learnt about it when | read the newspaper. |
cannot remember where | was coming from but | was travelling. | was

on plane - on the plane reading if | remember a — the Business Times.
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Then | saw that there was a decision by Judge Gorven in KZN.

ADV PAUL JOSEPH PRETORIUS SC: G-O-R-V-E-N.

MR MXOLISI SANDILE OLIVER NXASANA: G-O-R-V-E-N, yes -

criticising the manner in which Advocate Jiba handled herself in the
matter but of particular concern was also that the NPA was appealing
the decision of Judge Gorven. Then | became worried because as the
Head of the institution and taking into consideration the - the
seriousness of that matter | thought that it was appropriate that | be
familiarised with what was happening. | immediately summoned the - |
think it was Advocate Jiba - and asked her to tell me what was
happening in the matter and summon the prosecuting team. They came
over to my office in Pretoria and we went through the evidence there
and then | got the impression - Chair | think the matter — | think they
have spoken about the matter previously but ...

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Of particular importance is

that what | also found in the matter is that when Advocate Jiba
authorised the racketeering certificate but perhaps | must explain that
the racketeering certificate can only be authorised by one person in the
whole country that is the National Director of Public Prosecutions
himself or herself and the National Director of Public Prosecutions
cannot delegate that authority to anyone.

CHAIRPERSON: That is in terms of the National Prosecuting Authority

Act?

MR MXOLISI SANDILE OLIVER NXASANA: Hm.
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CHAIRPERSON: Orin terms of the legislation (intervenes) ...

MR MXOLISI SANDILE OLIVER NXASANA: In terms of the legislation.

CHAIRPERSON: To - to ...

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Racketeering?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Yes, okay.

MR MXOLISI SANDILE OLIVER NXASANA: In terms of the legislation

to racketeering. Then in this matter what | found is that Advocate Jiba
authorised the racketeering — she signed the racketeering certificate
and authorised the - that — that General Booysen be charged with
racketeering which was then the subject matter in court. Judge -
General Booysen challenged the - challenged that and Judge Gorven
found in his favour that there was no evidence justifying the
authorisation of the racketeering charges against General Booysen but
when | questioned Advocate Jiba why she had to sign that obviously
bearing in mind that she was exercising her authority at the time before
| — | came there. Her — her response was that she relied - if | quote
her she said — | relied on the so called experts — racketeering experts
and then | pointed out to her that it is ...

CHAIRPERSON: Was she pointing to certain specific people as

experts?

MR MXOLISI SANDILE OLIVER NXASANA: Yes. She pointed at

people — the prosecution team who were present.

CHAIRPERSON: Yes, okay.
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MR MXOLISI SANDILE OLIVER NXASANA: Then | said to her perhaps

it would have been better. | did not expect — | would not have expected
her to go through the - the bundles and bundles - in fact it was the
boxes of evidence but if | were her | said | would have asked them to
point me to the relevant evidence that points to racketeering - to the
relevant evidence that implicates General Booysen and to my surprise
what they then produced ...

CHAIRPERSON: | am sorry. When you say she said she relied on ...

MR MXOLISI SANDILE OLIVER NXASANA: Someone.

CHAIRPERSON: The persons that she referred to as experts in

racketeering.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Was she saying that in relation to concluding whether

or not a racketeering charge should be one of the charges against
General Booysen?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

CHAIRPERSON: So she was saying as to whether there was enough

evidence or not to justify ...

MR MXOLISI SANDILE OLIVER NXASANA: Her ...

CHAIRPERSON: A charge of racketeering she had relied on them?

ADV PAUL JOSEPH PRETORIUS SC:

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

CHAIRPERSON: That was your understanding (intervenes)?

MR MXOLISI SANDILE OLIVER NXASANA: That was my

understanding Chair.
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CHAIRPERSON: Yes, okay.

MR MXOLISI SANDILE OLIVER NXASANA: Yes. then Chair | think it

is — it is on record that what was there in the — in the file — in the
docket was a — a mere unsigned statement not commissioned from one
witness who left the country as in Greece — he is in Greece - and also
the other statements were statements of - were hearsay statements
which were not only hearsay but twice removed hearsay statements and
Your Worship my feeling was that there is no way | then took them
through and | explained to them, | convinced them that there is no way
that you would succeed in appealing the decision of Judge Gorvan and
| then instructed them to withdraw the notice of appeal which, they then
did.

CHAIRPERSON: You made a comment earlier on about who has power

to authorise or sign racketeering certificate or authorise that a person
be charged with racketeering and as | understand your evidence you
were saying that it’s only the National Director of Public Prosecutions,
in the whole country who can authorise that a person be charged with
racketeering, is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That's correct Chair.

CHAIRPERSON: And to show that authorisation he or she signs a

certain certificate, is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Now | thought there was a point you wanted to make

about that, | assume that Ms Jiba had signed that certificate if she did

sign it at a time when she was acting National Director of Public
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Prosecutions?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct and

because of — because she was acting National Director, she had the
power.

CHAIRPERSON: She had the power.

MR MXOLISI SANDILE OLIVER NXASANA: She had the power to

say...(intervention).

CHAIRPERSON: So there is no issue about that?

MR MXOLISI SANDILE OLIVER NXASANA: The issue is that, Chair,

the point I'm making is, before she signed the racketeering certificate
she had to satisfy herself that there was evidence to justify her to sign
the racketeering certificate and | found her response to my question,
really puzzling that she could only rely to the - she could only rely
upon what she has been - she was told by the so-called experts, the
prosecutors that were leading the matter because - | think that was the
reason why the legislature made that provision that it must only be the
National Director of Public Prosecutions, that is the - the National
Director of Public Prosecutions is given the responsibility to satisfy
himself or herself that because of the — of the consequences flowing
from being charged with racketeering.

CHAIRPERSON: So part of the point you are making is, there must be

a reason why the legislation said only one person in the whole country
can make the decision whether a person should be charged with
racketeering and that must be because of the seriousness of the charge

of racketeering and its consequences on a person and that although
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any prosecutor and any Director of Public Prosecutions should satisfy
themselves or himself or herself before deciding on any charge against
anybody. This one is particularly serious...(intervention).

MR MXOLISI SANDILE OLIVER NXASANA: It's very serious yes.

CHAIRPERSON: And the NDPP must take care to satisfy himself that

there is — or herself that there is proper and sufficient evidence before
authorising it, that's part of the point you are making.

MR MXOLISI SANDILE OLIVER NXASANA: That's the point I'm

making Chair.

CHAIRPERSON: Okay thank you.

ADV PAUL JOSEPH PRETORIUS SC: You mentioned to the Chair, Mr

Nxasana that during the course of the conversation with Advocate Jiba
you suggested that she might have considered actually examining the
evidence and asking the prosecutors to point out the evidence to her on
which she based her decision.

MR MXOLISI SANDILE OLIVER NXASANA: That’s is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: What - do you recall her

response to that intervention by yourself?

MR MXOLISI SANDILE OLIVER NXASANA: Chair her response was

that she relied on the - if | quote her verbatim, she said, “I relied on
these so-called experts - racketeering experts”.

CHAIRPERSON: | understand you to say the persons to whom she

referred as experts were in the same room, in the meeting.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

CHAIRPERSON: What was their response when she said that, did
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they say anything about whether there was evidence or were they
conceding that there wasn’t evidence?

MR MXOLISI SANDILE OLIVER NXASANA: Chair the team as far as

| can recall, the team appeared to be divided on the issue but they
were of the opinion, | don’t know, because they were quiet, they did not
respond to when she said she relied on what they had told her.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: But then we went

through the matter and | made it clear — it became very clear that there
was no evidence in the docket to justify the racketeering, in fact, Chair,
| went as far as to - if | may be allowed this latitude, | went as far as
to advise them that, you see | come from Durban and most of the — and
some of the victims of the so-called Cato Manor death squad were
people that | knew personally, | even told them at that meeting and |
told the that perhaps | was trying to display any feeling that | might be
taking sides, | wanted to display to them that if there was any person
that is really very close to what is happening in KZN, it's myself other
than them because even the people who died under the so-called - the
alleged death squad, are the people that | knew and | counted to them,
the names of those people that | knew very well. | was trying to
convince them and | said to them, you see | understand that you
mustn’t be carried away by this racketeering charges, you may also
consider the predicate charges, predicate offences, murder, accessory
to murder, conspiracy to murder if there is any but really in the docket

there is none - there is no evidence of racketeering against General
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Booysen and if the docket still remains the same as | left it, my view is
still the same.

CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: So in summary you learnt from

sources other than sources in the NPA that Judge Govern had issued a
judgment in which he was critical of the NPA stance in relation to
charges against General Booysen.

MR MXOLISI SANDILE OLIVER NXASANA: | read from the

newspapers.

ADV PAUL JOSEPH PRETORIUS SC: You read from the newspaper?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: You then instituted your own

inquiries within the office as Director of National Public Prosecutions.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: You called Advocate Jiba who

had signed the racketeering certificate to account basically.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: You suggested to her that it

would have been appropriate for her to satisfy herself directly by
reference to witness statements and other evidence that there was
indeed a basis for issuing the certificate.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: You then understood from her

responses that she hadn’t had direct access or required direct access

to evidence but had rather relied on the opinions of others.
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MR MXOLISI SANDILE OLIVER NXASANA: That is absolutely

correct.

ADV PAUL JOSEPH PRETORIUS SC: You then conducted the

exercise yourself.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And you came to a different

conclusion.

MR MXOLISI SANDILE OLIVER NXASANA: That is so sir.

CHAIRPERSON: You see some of the witnesses who have come

before me have suggested that what has happened in some of the
cases is that people who were fighting corruption were being charged
by the NPA with various crimes in circumstances where there was no
evidence to support those crimes. The suggestion being that they are
being the decisions to charge certain people may have been influenced
by reasons other than legitimate legal reasons. Now | have to ask you
this question, were you - did the persons that Ms Jiba referred to as
experts in racketeering, did they at any stage say to you, here are
some documents which supported our opinion that General Booysen
should be charged, either on that day at the meeting or at any stage
afterwards, did they ever say to you, no, no, no our decision or
recommendation to the acting NDPP was justified because of this and
that and that?

MR MXOLISI SANDILE OLIVER NXASANA: Chair | did ask them to

produce at least evidence - at least prima facie evidence against

General Booysen but they then referred to the statement of — | don’t
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know if | may mention the witness?

CHAIRPERSON: | think you may, | think we may have been told - |

think we have been told yes.

MR MXOLIS|I SANDILE OLIVER NXASANA: They then produced the

statement of a Mr Danikus he was a Greek national, it was an unsigned
statement.

ADV PAUL JOSEPH PRETORIUS SC: Won't you spell that name

please?

MR MXOLISI SANDILE OLIVER NXASANA: It's D-a-n-i-k-u-s,

Danikus, Chair that was an unsigned statement, then when | asked for
any statement implicating General Booysen they then produced a
statement, | cannot remember the name but | will try to recollect it was
a person who apparently was a security guard for a Stanger Taxi
Association who, in his statement, was alleging that a Mr Mhlongo who
was a member of the executive committee of Stanger Taxi Association
was - had collected monies from the Association and told the
Association in this security guard’s presence that , that money was
required by the General and that he was present when Mhlongo and the
Chairperson at the time was Mr Zondi of the Stanger Taxi Association
went to meet with the General at the gateway. Chair that is the
General it doesn’t even describe that it was General Booysen, that is
the problem but he doesn’t say that he overheard the conversation
between even that General and Mhlongo, that was the only evidence
that they said that it implicated General Booysen.

CHAIRPERSON: So this person who had signed this statement, you
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say he was a security guard simply said, he was present when
somebody collected money and said it was for a certain General or the
General...(intervention).

MR MXOLISI SANDILE OLIVER NXASANA: Wanted the money.

CHAIRPERSON: Wanted the money yes- wanted by the General.

MR MXOLISI SANDILE OLIVER NXASANA:  Yes.

CHAIRPERSON: He did not mention who the General was is

that...(intervention).

MR MXOLISI SANDILE OLIVER NXASANA: No.

CHAIRPERSON: Yes and that he was present also — or that the

Chairperson of the Taxi Association took it to meet with the General
and that he was present when he met with the General or that didn’t
come out clearly?

MR MXOLISI SANDILE OLIVER NXASANA: It didn’t come out clear

but | think he was in the vehicle as the VIP protection.

CHAIRPERSON: Yes but also he didn’t say who the General was?

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Are those the only two documents they produced?

MR MXOLISI SANDILE OLIVER NXASANA: At the time yes.

CHAIRPERSON: And they did that in that meeting?

MR MXOLISI SANDILE OLIVER NXASANA: In that meeting.

CHAIRPERSON: In Ms Jiba’s presence?

MR MXOLISI SANDILE OLIVER NXASANA: In Ms Jiba’'s presence.

CHAIRPERSON: And Ms Jiba didn’t point to anything else she might

have been told or shown in regard to what evidence there was.
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MR MXOLISI SANDILE OLIVER NXASANA: No.

CHAIRPERSON: Okay thank you.

MR MXOLISI SANDILE OLIVER NXASANA: Perhaps Chair, thatis why

if | follow the matter, | think when it came before you, if I'm not
mistaken, | think that is why then subsequent | heard that Advocate
Shaun Abrahams re-instated the charges, but | understand that people
were sent to Greece to obtain a statement, again I'm told that, that
statement is written in Greece and it was translated by someone here.

CHAIRPERSON: No | think it’s important that, while you are here, we

get as much evidence as you have to inquire into these things - these
matters because it's quite a serious suggestion or allegation when it is
said that the NPA or certain people within the NPA abused their powers
to charge people who should - against whom there was no evidence
and that they were motivated by certain illegitimate considerations
because if there is no evidence to support those allegations against
those people or against the NPA then let us know but if there is
evidence then let us know, the nation deserves to know exactly what
the position is because the NPA is a very important institution in the
country and in the fight against crime and the nation needs to know
exactly what the position is and if there are people who did that, we
must know if there is evidence that shows that that’s what they did and
they will come before the Commission, put their side of the story and
the Commission will make decisions and findings in due course and it
was important that somebody like you comes before the Commission

because you were — for a certain period of time occupying this very
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important position of NDPP and you left under certain circumstances
and in the public domain there are all kinds of things that are said but
also there are judgement, Court judgements that have dealt with that.
It's important that somebody like you comes and tells the Commission
exactly what you know and what happened while you were NDPP so
that the Commission can have as full a picture as possible before, in
due course, it makes findings.

MR MXOLISI SANDILE OLIVER NXASANA: Yes | appreciate that.

Sir = Chair can | make also this observation because - so that my
evidence here is not taken out of context.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: | haven't suggested that
there was no evidence at all against General Booysen’s co-accused.

CHAIRPERSON: Yes, yes.

MR MXOLISI SANDILE OLIVER NXASANA: That — just to make that

one very clear.

CHAIRPERSON: Yes, yes.

MR ~MXOLISI SANDILE OLIVER NXASANA: Yes

because...(intervention).

CHAIRPERSON: But you are saying with regard to the...(intervention).

MR MXOLISI SANDILE OLIVER NXASANA: To the racketeering

charge against Booysen, Chair there was not a shred of evidence.

CHAIRPERSON: Are you saying anything in regard to any other

charges | can’t remember whether that was the only charge he was

facing, are you saying anything about any other charges he may have
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been facing other than the racketeering charge, | just can’t remember if
it was just racketeering charges.

MR MXOLISI SANDILE OLIVER NXASANA: Because in the main

Chair, perhaps just to unpack this matter Chair, you know | even
suggested Chair that if | was prosecuting that matter or directing that
matter | was going to — | said to them, you could have approached one
of the co-accused and turn him a 204 witness because most of the
evidence | said to them, you know, I’'m based in Durban and come from
Durban and all that you are telling me here is what is in the public
domain in Durban. We hear a lot of things about Cato Manor at the
time and | told them that we would hear that when the members of the
Cato Manor Unit had killed a person, they would plant a firearm and
then General Booysen would come and take over the scene, so to say.
Those were the allegations but then | said to them, these are just
allegations and without the evidence in the docket you cannot
prosecute because we don’t prosecute with emotions and | tell you this
is what | would also hear about the Cato Manor Unit and Chair, there
was also evidence also, in the — there were allegations, not evidence in
the docket that one member of the Cato Manor Unit shot and killed a
teenager at, | think, Empangeni (indistinct) when they were looking for
a suspect, | don’t know whether the suspect was related to this young
man but | think they recklessly opened fire and killed an innocent
young man. That’'s a simple investigation, I've never been an
investigator in my life but, | mean you can take - collect evidence,

match cartridges, spent cartridges, take the firearms for ballistic
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examination purposes and link the person or even use the adoption of
common purpose to charge whoever, that is why | pointed out to them
that they mustn’t get carried away with this racketeering charge but of
particular importance which | brought to their attention that, if you want
to charge a person with racketeering you have to prove that there has
been a pattern and this pattern has been continuously happening for a
particular period and | said, if they want to allege that Cato Manor as
the unit which was based at Cato Manor, Chair knows where Cato
Manor is, in Durban, and my difficulty was that at the time General
Booysen was not even a member of that unit because he was the head
of the Hawks in Durban based, the now called (indistinct) building in
Durban and then to allege that he was managing the enterprise when
he was based there, they were not going to succeed.

CHAIRPERSON: Okay thank you.

ADV PAUL JOSEPH PRETORIUS SC: Just to explain the reference

you made to Section 204, Section 204 is a Section of the Criminal
Procedure Act, | understand, that is used to enable a co-accused to
assist the prosecution and perhaps receive indemnity in the Court’s
discretion as a result.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And that’s what you were

referring to.

MR MXOLISI SANDILE OLIVER NXASANA: That is what | was

referring to.

ADV PAUL JOSEPH PRETORIUS SC: Earlier as having been as step
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that could and perhaps should have been taken.

MR MXOLIS|I SANDILE OLIVER NXASANA: That is correct Chair,

that is what | was suggesting.

ADV PAUL JOSEPH PRETORIUS SC: The time at which you took

office, October 2013 was a time when the former President Zuma was
still being investigated, is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair

ADV PAUL JOSEPH PRETORIUS SC: Were you briefed on the status

of that investigation?

MR MXOLISI SANDILE OLIVER NXASANA: Not at all Chair, in fact

Chair I've never even touched the docket relating to the former
President Jacob Zuma. | understand that the docket was still in the
possession of Advocate Jiba and Mr Hofmeyr, if I'm not mistaken.

ADV PAUL JOSEPH PRETORIUS SC: Alright.

CHAIRPERSON: Was - is it correct that the investigation was still

going on at that time because remember in 2009 charges were
withdrawn, did the investigation continue after they had been
withdrawn?

MR MXOLISI SANDILE OLIVER NXASANA: Chair my response for

the question of the investigation, | understand quite clearly that the
investigations had ceased to — by then but | understand that the matter
was pretty much very alive because there were challenges at the time.
Then my response is in regard to that, that there were people still
challenging the decision to withdraw charges against the former

President Jacob Zuma.
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CHAIRPERSON: So in other words you are not necessarily saying

there  were investigators ~ who  were  still  continuing to
investigate...(intervention).

MR MXOLISI SANDILE OLIVER NXASANA: No, no.

CHAIRPERSON: That you do not know?

MR MXOLISI SANDILE OLIVER NXASANA: No I'm not - | don’t know

Chair.

CHAIRPERSON: Ja you simply know that the matter...(intervention).

MR MXOLISI SANDILE OLIVER NXASANA: There were Court

challenges.

CHAIRPERSON: There were Court challenges relating to the dropping

of the charges.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Okay.

ADV PAUL JOSEPH PRETORIUS SC: Yes perhaps my question should

have been re-phrased to more accurately reflect what you say in
paragraph 29 Mr Nxasana when you say you were not briefed on the
status of the investigation rather on whether the investigation itself was
continuing.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: Right if we can move on then

please to the events leading up to your own suspension. During your
first year in office, it was not much more than a first year in office, but
during that year, did you learn anything about the attitude towards you

and the conduct towards you on the part of Advocates Jima and
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Mgwebi, that's Laurence Mgwebi and Nomgcobo Jiba?

MR MXOLISI SANDILE OLIVER NXASANA: Yes Chair, Chair as |

pointed out that | was appointed on the 31st of August 2013 with effect
from the 1st of October 2013. In a sense it means that | had this whole
month of September still in Durban to wrap up before | took office.
Chair | started to learn that during that period of September, because
the announcement was made by the President that, there were people
that were running around, driving around in the township where | grew
up from that is Umlazi in my area and that these people, many people
were stopping people, asking them about me, about my history
especially about my involvement in a matter that was publicised of
murder around 1985. It didn't puzzle me at first because | thought that
it was part of the vetting process but this thing gained its momentum
until I got to the office. | then learnt there were members within NPA
who were very much responsible also for that. | then subsequently
received unsolicited statement in the form of an affidavit from one
member of the NPA by the name of Terrence Joubert wo was, at the
time, | don't know if he still is, a risk specialist at NPA he was based in
Durban. He sent me an email and in the email there was an affidavit
that affidavit forms part of the bundle here where he then - where he
was basically telling me that there was a campaign by Advocate Jiba
that — to dig the dirt about me so that the intention, the whole purpose
was to embarrass me so that the President will then remove me as the
National Director of Public Prosecutions and she would then stand a

chance of being considered to either continue to act or to be appointed
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permanently, it is there but it also — this affidavit — in this affidavit he
also states that there were police - two police members that were
assigned to the DPP, that’s Deputy — Director of Prosecutions in KZN,
Advocate Noko who was stationed there at his office who had received
vehicles from the provincial office at the time the Commissioner was -
Commissioner Mmamonnye Ngobeni and that those people that were
there, those two gentlemen they were then tasked with going around
finding any dirt about me but he also went as far as recording this
Colonel Mahlongo. Yesterday | tried to get this recording, | only
managed to get it very late because it happened in — | think 2013 or
2014 where basically | could hear the voice of Colonel Mahlongo and
Terrence Joubert, Joubert was playing along. He did not = Colonel
Mhlongo did not know that he was recording him. He was basically
saying that Jiba had mandated him to go about digging dirt about me.
They went so far as to that recording saying that | think Terence
Joubert had undertaken to hook him up with people from the Road
Accident Fund because the allegation was that because | was
practising as an attorney they were alleging that | had embezzled
clients monies when | handled the Road Accident Fund claims and also
| do not know how they got it from and it is true that my wife at some
stage was also - was employed at the - at the Road Accident Fund
office in Durban. All of that it is there that my wife was also employed
there and that Terence Joubert was going to hook him up with the
gentleman at Road Accident Fund so that they could give them

evidence implicating me in all of that. They also refer in the murder

Page 70 of 136



10

20

MSON267

12 JUNE 2019 — DAY 111

charge that Terence Joubert could hear him saying that that murder
charge that you have in your position referring to Colonel Mhlongo that
was — it is there — it is there | have it in the record here.

ADV PAUL JOSEPH PRETORIUS SC: Because these are serious

allegations perhaps we should do you the favour of allowing to go
through your evidence in the sequence you settled it in your statement.
You talked about people in Umlazi informing you.

ADV MXOLISI SANDILE OLIVER NXASANA: That is...

ADV_PAUL JOSEPH PRETORIUS SC: This was before your

appointment actually became confirmed or...

ADV MXOLISI SANDILE OLIVER NXASANA: It was confirmed.

ADV PAUL JOSEPH PRETORIUS SC: Before you took office.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes, yes.

ADV PAUL JOSEPH PRETORIUS SC: After its confirmation but before

you took office trying to as you put it dig up information about your
past.

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: That is the one set of facts that

you place before the Chair.

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: You also mentioned earlier in

your evidence the approach to you of two NPA officials.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes Chair.

ADV PAUL JOSEPH PRETORIUS SC: Now what did they tell you?

That is in paragraph 33 of your statement.
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ADV MXOLISI SANDILE OLIVER NXASANA: That is the one that | am

referring to. That approach | meant the — the affidavit that | received
from Mr Terence Joubert.

ADV PAUL JOSEPH PRETORIUS SC: And the other person?

ADV MXOLISI SANDILE OLIVER NXASANA: The other person was Ms

Queen Mlongo who was stationed at the — the NPA offices attached to
the Asset Forfeiture Unit in Durban.

ADV PAUL JOSEPH PRETORIUS SC: What did she tell you?

ADV MXOLISI SANDILE OLIVER NXASANA: She told me that Colonel

Mglongo was bragging saying that — in fact she also had recorded him
unfortunately we have lost the phones now and the recordings but |
listened to the recording myself. And in that recording he was bragging
that he claimed to know me very well and he made a lot of false
allegations about me in that recording but of importance is that he was
saying that he had been promised the appointment of the Brigadier — he
was accusing me of wanting to charge General Mdluli and that General
Mdluli if he is not charged General Mdluli was going to make sure that
he is appointed as the - he was going to be promoted as the Brigadier.

ADV PAUL JOSEPH PRETORIUS SC: Let us just take that slowly

because that is a lot of information.

CHAIRPERSON: Maybe before you proceed Mr Pretorius just one line.

At the time going back to Mr Joubert’s affidavit — at the time you got
that affidavit was Mr Joubert known to you?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair no he was not

known to me.
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CHAIRPERSON: So you received an affidavit from somebody that you

had never met, that you did not know?

ADV_MXOLISI SANDILE OLIVER NXASANA: Yes but he is an

employee of the NPA.

CHAIRPERSON: Yes.

ADV MXOLISI SANDILE OLIVER NXASANA: And my details are there

for them.

CHAIRPERSON: Yes. Okay.

ADV MXOLISI SANDILE OLIVER NXASANA: Because | received on

the ...

CHAIRPERSON: On the email.

ADV MXOLISI SANDILE OLIVER NXASANA: Official NPA email.

CHAIRPERSON: Okay, Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Right. So you have said in your

statement that almost immediately after you were appointed two NPA
officials approached you. We will deal with Mr Joubert in a moment.
The other person how do you spell her name?

ADV MXOLISI SANDILE OLIVER NXASANA: It is Queen. Queen

Mhlongo. Mhlongo it is Mhlongo.

ADV PAUL JOSEPH PRETORIUS SC: Ngo. Right. Did she tell you

anything about Advocates Jiba and Mwebe?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair except that — | just

see if | can refresh my memory.

ADV _PAUL JOSEPH PRETORIUS SC: Yes please do. Look at

paragraph 33 of your statement.
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ADV MXOLISI SANDILE OLIVER NXASANA: Yes, Yes Chair this is -

that is the — the evidence that | have just given that paragraph 33 talks
to that about the plot to oust me. That Colonel Mhlongo was the main
person that was used by Advocate Jiba to run the compaign.

ADV PAUL JOSEPH PRETORIUS SC: And Advocate Mwebe?

ADV MXOLISI SANDILE OLIVER NXASANA: Both of them Chair.

CHAIRPERSON: Hm you talk about two officials of the NPA one of

them | understand to have been Mr Joubert.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: That you are talking about. Was the other one the

person that you refer to as Queen Mhlogo?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Okay.

ADV MXOLISI SANDILE OLIVER NXASANA: She was - she was

attached to the Asset Forfeiture Unit based in Durban at the time. But
she is no longer with the NPA. She is the private...

CHAIRPERSON: Okay. Thank you.

ADV MXOLISI SANDILE OLIVER NXASANA: Sector now.

ADV PAUL JOSEPH PRETORIUS SC: Did they approach you together

as a team or did they approach you separately?

ADV MXOLISI SANDILE OLIVER NXASANA: No independent of each

other Chair.

ADV_PAUL JOSEPH PRETORIUS SC: These were two separate

independent...

ADV MXOLISI SANDILE OLIVER NXASANA: Separate incidents.
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ADV PAUL JOSEPH PRETORIUS SC: Approaches to you?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Right.

CHAIRPERSON: Around about the same time?

ADV MXOLISI SANDILE OLIVER NXASANA: Around about the same

time Chair.

CHAIRPERSON: Hm.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: During the month of September before you - no, no

after you had commenced your duties as NDPP?

ADV_MXOLISI SANDILE OLIVER NXASANA: Yes after | had

commenced my duties yes.

CHAIRPERSON: Okay ja.

ADV MXOLISI SANDILE OLIVER NXASANA: And Chair | think | must

also mention that both — | think they were - Terence Joubert and -
although he was a Risk Officer Specialist. | think his office was also in
the same building as the office where - of the Asset Forfeiture Unit of
the NPA in Durban. That is the ...

CHAIRPERSON: Where Ms Queen Mhlongo...

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Was working [indistinct]

ADV MXOLISI SANDILE OLIVER NXASANA: Yes itis — yes — it — at -

is it 185 Building, Southern Life Building.

CHAIRPERSON: Hm.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.
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ADV PAUL JOSEPH PRETORIUS SC: Alright. These approaches to

you at whose instance were they made? Did you call on them to speak
to you? Did they come of their own accord? What was the case?

ADV MXOLISI SANDILE OLIVER NXASANA: No Chair they came of

their own accord.

ADV PAUL JOSEPH PRETORIUS SC: And separately?

ADV MXOLISI SANDILE OLIVER NXASANA: And separately.

ADV PAUL JOSEPH PRETORIUS SC: Alright.

ADV MXOLISI SANDILE OLIVER NXASANA: |In fact Chair what | have

not mentioned here in the affidavit is | have referred earlier to an
incident when | said | was warmly welcomed at the NPA and during that
- | referred to a — to the day when Minister Radabe came to introduce
me. | gave a speech also there. We were at the auditorium. Chair |
then said — | remember saying that Minister | am no — NDPP has ever
finished his term of office and | can assure you that | will finish my term
of office. In fact the NPA Act even permits me to take an extra period
of not more than two years and | am sure that | will be here for the
period of 12 years. | was saying that in jest.

CHAIRPERSON: Yes.

ADV MXOLISI SANDILE OLIVER NXASANA: But what then happened

is that later on | - a lady was then seconded to my office as my
secretary and at a very late stage she then said to me that she related
her story to me that she said she was present at the — when | gave that
- at that welcoming event. Then she said there was a gentleman she

was standing by the door and a second gentleman immediately passed
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a comment after | made those remarks and said you will be surprised
that you will not even last for a period of three months. As we
continued working together then in the office and she then happened to
meet and know that apparently that person who made those comments
was Mr Lawrence Mwebe.

CHAIRPERSON: So - so this lady who was employed by the NPA said

a person who was standing behind her.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: At..

ADV MXOLISI SANDILE OLIVER NXASANA: Or next to her.

CHAIRPERSON: Oh next to her?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: At the time when you made the speech.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: After being introduced by Minister Jeff Radabe at the

NPA to the NPA staff.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

CHAIRPERSON: Said you will be surprised that you will not even finish

three months?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: And then that same lady later came back to you and

said that person was Mr Lawrence Mwebe?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes when she got to see

him when we had interactions with them in my boardroom.

CHAIRPERSON: Yes. Okay.
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ADV MXOLISI SANDILE OLIVER NXASANA: And she identified him as

Lawrence Mwebe.

CHAIRPERSON: Okay thank you.

ADV PAUL JOSEPH PRETORIUS SC: Alright. You have spoken then

about the two NPA officials who approached your unsolicited and
separately?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: With information.

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: About what other people in the

NPA were doing to unseat you?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Is that more or less an accurate

summary | do not want to put words in your mouth unnecessarily. We
are going to go to the detail in a moment.

ADV MXOLISI SANDILE OLIVER NXASANA: Ja but again also Chair

perhaps this might also become relevant | — also during the — just to go
back. During the - that September period of 2013 when the
announcement had been made before | took office | received - |
remember | received a call from Advocate Mdladla commonly known as
Advocate Sthembiso Mdladla commonly known as Sticks Mdladla. |
know that he was then subsequently one of the members of the Cassim
Commission of Inquiry he was also a member. He phoned me in the
morning and said to me apparently he made mention of a Mr Mwebe.

He said he understand Mr Mwebe wanted to speak to me because he
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fears or hears told him that — he has been told that when | came to NPA
| will deal with him. Chair it took me by surprise as | pointed out
earlier on that | did not even know him. | did not even met him | did not
know anyone except the person that | later identified as Advocate
Pinkie Mokgatle.

CHAIRPERSON: The information that the lady gave you about the

gentleman that was standing next to her was that information solicited?

ADV MXOLISI SANDILE OLIVER NXASANA: No Chair.

CHAIRPERSON: Hm. Okay.

ADV PAUL JOSEPH PRETORIUS SC: Right. You said that Mr Terence

Joubert gave you an affidavit that is part of the bundle?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: In summary what did Mr Joubert

tell you in that affidavit? Or what did that affidavit say? You deal with
that in paragraph 36.

ADV_MXOLISI SANDILE OLIVER NXASANA: In summary Chair

apparently Advocate Jiba was going to Durban. | think it was on the
day that | met her. And the protocol is that Terence Joubert as the Risk
Officer Specialist in Durban is — was responsible for security and risk. |
think he was the head in Durban. He was the one who was going to
fetch Advocate Jiba from the King Shaka International Airport and drive
to her destination. But then Mr Joubert says that he then subsequently
when he had made arrangements to go and fetch Advocate Jiba he
received a phone call from the Advocate Jiba’'s secretary advising him

that he was not — he was no longer going to be - it was not going to be

Page 79 of 136



10

20

MSONZ276

12 JUNE 2019 — DAY 111

him who was going to fetch Advocate Jiba and it was now going to be
Colonel Mhlongo. And then he said he found that very strange because
he talks about the security, the protocol and the security risk attached
to all of that. And then he made mention of a situation where — he then
made mention of these two police officers that were deployed to the
DPP’s office in Durban Advocate Noko and that is when he challenged
that because of the security risk and that they were not vetted
apparently his boss from the head office a Mr Ramahana flew down and
came down and castigated him for that. Then he in this affidavit he
then talks about the — the plot now that apparently Jiba was running a
campaign to get me removed as the — he said to Mhlongo - or he said
Mhlongo told him that ...

ADV PAUL JOSEPH PRETORIUS SC: Mhlongo told who?

ADV MXOLISI SANDILE OLIVER NXASANA: Oh sorry Mhlongo told

Joubert.

ADV PAUL JOSEPH PRETORIUS SC: Yes.

ADV MXOLISI SANDILE OLIVER NXASANA: That Jiba said to him -

Jiba does not trust this guy the — who is the new NDPP Mr Nxasana and
that Mhlongo must go out and get some — and dig some dirt about him.
So that...

ADV PAUL JOSEPH PRETORIUS SC: That is you?

ADV MXOLISI SANDILE OLIVER NXASANA: About me?

ADV PAUL JOSEPH PRETORIUS SC: Yes.

ADV MXOLISI SANDILE OLIVER NXASANA: The whole intention was

to embarrass me and that she did not know me but the whole intention
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was to embarrass me so that the President will remove me or will fire
me as the National Director and she will then be considered to either
continue to act or to be considered on a - to be appointed on a
permanent basis.

ADV PAUL JOSEPH PRETORIUS SC: So the affidavit of Mr Joubert

talks of a conversation between Colonel Mhlongo and Mr Joubert?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes that is correct.

ADV PAUL JOSEPH PRETORIUS SC: And relates what was told to Mr

Joubert in that conversation by Colonel Mhlongo?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: And you have related some of

that?

ADV MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Was anything mentioned in that

conversation according to Mr Joubert about the Road Accident Fund?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And you have - is that what you

have just told the Chair about?

ADV MXOLISI SANDILE OLIVER NXASANA: That is what | have just

told the Chair and also the — the issue about the cases that | had faced
in about 2015.

ADV PAUL JOSEPH PRETORIUS SC: Alright.

ADV MXOLISI SANDILE OLIVER NXASANA: Sorry 1985.

ADV PAUL JOSEPH PRETORIUS SC: And what - was anything said

about the example prior example of Mr Stanley Gumede would you
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explain that briefly to the Chair.

ADV MXOLISI SANDILE OLIVER NXASANA: Oh yes. Chair yes. In

that affidavit also Mr Joubert refers to — he says that Colonel Mhlongo
also told him that Mr Stanley Gumede who is the Regional Magistrate in
Durban was the person who was considered for the position before
myself. But that Advocate Jiba ran the campaign to discredit him and
one of the things in that affidavit that which Joubert alleges is that Jiba
or — Jiba then - they convinced a one advocate here - they call him
Makosi in Durban to - to complain about the manner in which Mr
Gumede had treated her in court as a result Mr Gumede had to face a
lot of complaints and he was investigated by the Magistrates
Commission. The matter was all over the media and the President that
[indistinct] the President not considering him as the candidate. Then
he says that they were using the very same tactic that they used
against - and he was responsible Mr - Colonel Mhlongo in that
campaign authorised by Jiba.

ADV PAUL JOSEPH PRETORIUS SC: Now you have told the Chair that

this conversation between Mr Joubert and Colonel Mhlongo was
recorded?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: You informed the investigators

that it had been recorded but as of yesterday we had not been or the
investigators had not been able to obtain the recording?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: You managed to obtain the
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recording?

ADV MXOLISI SANDILE OLIVER NXASANA: Yesterday after | had left

you.

ADV PAUL JOSEPH PRETORIUS SC: Okay. And you now have that

recording?

ADV MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: Chair we have not had an

opportunity firstly to hear the recording, secondly and importantly to
transcribe the recording. | am not averse to playing the recording
should you require Chair in fact to do so but on the assumption that we
have not been able to precognize the witness in relation to the
recording.

CHAIRPERSON: How long is the conversation in the recording?

ADV MXOLISI SANDILE OLIVER NXASANA: Chair | think it is less

than eight minutes if | am not mistaken or five minutes ja.

CHAIRPERSON: Yes. Maybe during lunch break | do not know if there

could be a chance for you to hear it | would not be insisting that it be
heard today if you would rather let it be heard some other time but...

ADV PAUL JOSEPH PRETORIUS SC: Well it is just perhaps

inconvenient for you Chair to hear the recording which may be unclear
in part without it being properly transcribed. But without a transcription
the...

CHAIRPERSON: If you ...

ADV PAUL JOSEPH PRETORIUS SC: It is not up to us to preconize

the witness in the sense that we...
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CHAIRPERSON: Ja. No | would prefer that you hear it first so that you

have an idea about its value.

ADV PAUL JOSEPH PRETORIUS SC: Indeed Chair we will do that over

the...

CHAIRPERSON: Before | allow it..

ADV PAUL JOSEPH PRETORIUS SC: Long adjournment.

CHAIRPERSON: If — once you have heard it and if you say you take

the — your submissions that it can be heard then we can look at hearing
it but if there are circumstances that justify that it be heard on another
day then that should be arranged. | am sure Mr Nxasana would make
himself available. But obviously to the extent that it is possible we
would like to try and finish his evidence.

ADV PAUL JOSEPH PRETORIUS SC: Today.

CHAIRPERSON: And so itis just a balance to be struck.

ADV PAUL JOSEPH PRETORIUS SC: Yes. Indeed Chair.

CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Is this a convenient time then?

CHAIRPERSON: Yes. We will take the lunch adjournment now it is one

o'clock we will resume at two. We adjourn.
REGISTRAR: All rise.

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: Yes Mr Pretorius.

ADV PAUL JOSEPH PRETORIUS SC: Chair we have had a polite

request from counsel representing Advocate Jiba to place opposition or
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an argument before you. | am trying to get hold of counsel concerned -
Advocate Ngalwana. May we stand down for five minutes so | can
establish where his whereabouts are?

CHAIRPERSON: Okay. We will stand down for about five minutes.

ADV PAUL JOSEPH PRETORIUS SC: Thank you.

CHAIRPERSON: We adjourn.

REGISTRAR: All rise.

HEARING ADJOURNS

HEARING RESUMES

CHAIRPERSON: Mr Pretorius you - do you want to deal with the fact

that we only resume now?

ADV PAUL JOSEPH PRETORIUS SC: Yes thank you Chair. You - you
will recall this morning prior to the witness being called and sworn and
giving testimony it was drawn to your attention that in all the
circumstances which were placed before you Rule 3.3 Notices to
implicated parties had not been given but would be given immediately
after the conclusion of the witness’ testimony. On that basis you
requested to allow the witness’ evidence and you did so. Since then
Advocate Ngalwana on behalf of Ms Jiba has approached the
Commission and made certain requests of the Commission. In essence
that any evidence concerning Ms Jiba be excluded pending the issue of
a notice to allow Ms Jiba to consider her position and take legal advice.
Now Chair the purpose of the Rule certainly as we understand it or at
least the principle purpose of the Rule is to give an implicated person

an opportunity to place a version before the Commission and to make
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application to cross-examine. In other words to contest the evidence
given by a witness and in any approach that you will be requested to
make that principle should remain sacrosanct. There is another
potential purpose of the rule and that is if there is any prospect of
unlawful and | stress unlawful as opposed to inadmissible evidence
being given perhaps of a confidential nature or of a top secret nature
then that implicated person would have an opportunity to deal with it. |
do not believe we are dealing with that category of issue in this matter.
Certainly not in the evidence that the witness intends to give. So that
is the principle purpose of the Rule to allow a version to be put and to
allow cross-examination to take place and it should be respected at all
times. There can be no doubt about that. The Rule maybe departed
from in appropriate circumstances and our submission is such
circumstances existed this morning and you Chair accepted that. There
are two principles embedded in the rules of fairness with which this
Commission is obviously bound and in the rules which give expression
to those principles of fairness. The one is that no party may because
that implicated or otherwise disagrees with the evidence that a person
is going to give and who has received notice of that evidence hold a
trial or a contest outside the Commission’s proceedings and say you
cannot lead that evidence because it is wrong or | disagree with it or
because it is false. The proper place for that contest to take place is in
this forum in public and indeed that is what the law requires that this
Commission to take place in public. So a witness gives evidence that.

That evidence is contested after that witness has been - had given
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evidence. There cannot be a trial outside which would influence that
witness’ evidence. That is the first principle. The second principle is
that — and it is also sacrosanct — is that any implicated person must be
given a full and fair opportunity to contest the evidence of a witness
and to cross-examine subject to the rules and the discretion that you
have embedded in those rules Chair. So those are the two sacrosanct
principles. The question is can they be met in this case. |If there are
circumstances which indicate that the evidence that this witness is
about to give is somehow unlawful or cannot be lawfully put before a
Commission that is one set of issues. | do not believe those exist here.
If however it is merely a matter of managing a fair opportunity to
respond either by way of putting up a version or by way of allowing
cross-examination then that can be managed in any order that you
might make Chair and the rules provide expressly for such a
circumstance. | think that is Rule 3.6. There are two options then
having considered the position that | would suggest require
consideration. The one is to allow the evidence - but to exclude any
reference to any implicated party because of course all implicated
parties must be treated in the same manner not only Ms Jiba - to allow
that evidence to be given without reference to any implicated party and
then to recall the witness at a later stage once notice has been given.
That is the one option. It may not be entirely practical. It is the
cautious option. The second option is to allow the witness to testify
subject to appropriate arrangements being made on representations by

Mr Ngalwana either now or at a later stage to ensure that there is a full
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opportunity to place a version before you and to cross-examine in due
course. The tape that we mentioned earlier may possibly fall into the
category of that evidence that may not be led at all and perhaps
representation should be allowed on that before the tape is played but
that concession we are happy to make but otherwise Chair the stark
choice and the approach to adopt is left with you.

CHAIRPERSON: Well | said in the morning when you mentioned that

Mr Nxasana was called in — or pursuant to my directions one of the
things | said was that | wanted to hear his evidence in regard to his
departure from the NPA and | said of course then his tenure at the NPA
because he having been National Director of Public Prosecutions at a
certain stage and there been suggestions and allegations and some
evidence that there may have been interference with the NPA and that
some people in the NPA may have used their powers to charge and not
to charge certain people in an unlawful way or they may not have been
motivated by proper reasons. It would be important to hear his
evidence. So one, | confirm that Mr Nxasana was called pursuant to my
direction. That is the first point. The second point, you did raise in the
morning the issue that Rule 3.3. Notices were not given in advance -
were not sent out in advance because the legal team only got a signed
statement of the witness yesterday or last evening. | was concerned
about that but | indicated that in terms of my focus it was — | expected
the witness to deal with largely matters that have been the subject of
judgments and some litigation that would be - that would have been in

the courts but of course when a witness gives evidence he gets asked

Page 88 of 136



10

20

MSON285

12 JUNE 2019 — DAY 111

questions and he gives evidence and he may elaborate and so on. So
- and - and | was prepared to let him continue and in doing so the
provisions of Rule 3 — of the Rules of the Commission make - they
provide that where a party who — an implicated person believes that he
has not been given enough - enough notice that party may approach
the Commission for such order as may in effect give redress to the
situation. Of course this is a situation where the notices were not
given in advance at all. That is important to look at. | think what
should happen is | should allow Mr Ngalwana to say something if he
wishes to say something. He represents Ms Jiba and then we take it
from there but it may well be that where notice has not been given at
all. It may be that that must be looked at carefully as opposed to
where notice was given but there is a complaint that it is inadequate -
the notice given is inadequate or - so maybe subject to whatever you
might wish to say | would like to hear what Mr Ngalwana has to say but
maybe that we should see what can be done. The idea is always to try
and be as fair as possible to everybody but taking into account
practicalities that we have to deal with. Mr Ngalwana.

ADV VUYANI NGALWANA: Thank you Deputy Chief Justice. Thank

you for the indulgence.

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Of the two options or perhaps should |

confirm that | ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: | stand here on the instructions of Majavu
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Incorporated ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: For Ms Jiba.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: None of the legal - members or the legal

team ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Are in Johannesburg.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: So | am the only one who is here. So |

have been asked to make these representations.

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Of the two proposals made by the evidence

leader ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: | have not taken instructions but | would

imagine the one that would endure itself to Ms Jiba and the legal team
might be the first one which is to allow the witness to testify further
because he is quite right. We cannot stop the witness from giving
evidence in a public domain but then not to give evidence that would
implicate Ms Jiba and all the — and the other persons whom - who are
not represented by me.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Now Mr Pretorius referred to what he terms

the principle of Rule 3.3.
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CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Just briefly | wish to deal with this.

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Can | take us to Rule 3.3 itself and with

your indulgence DCJ | just want to briefly read it because it is
important to understand the text of the Rule so that one can appreciate
the textual context and the principles ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: That lies behind it.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: It reads as follows:

“If the Commission’s legal team intends to present
to the Commission a witness whose evidence
implicates or may implicate another person it must
through the Secretary of the Commission notify an
implicated person in writing within a reasonable
time before the witness gives evidence.”

| stress on the word “before”.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: 3.3.1:

‘So must be given reasonable time before the
witness gives evidence that he or she ...”

These are the things about which notice had to be given to the
implicated person.

“...that he or she is or maybe implicated by the
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witness’ evidence.”

| understand that the evidence leading team only learnt last night about

the content of Mr Nxasana’'s evidence and so there would not have

been an opportunity to give prior notice. Two:

Three:

Four:

Five:

Six:

‘In what way he or she is or maybe implicated and
furnished with him or her with the witness’

statement or relevant portions of the statement.”

“Of the date and when - and the venue when the

witness will give evidence.”

“That he or she may attend the hearing at which the

witness gives evidence.”

‘That he or she may be assisted by legal

representative when the witness gives evidence.”

‘That if he or she wishes to give evidence himself
or herself to call any witness to give evidence on
his or her behalf or to cross-examine the witness
then he or she must within two weeks from the date
of notice apply in writing to the Commission for
leave to do so and that the Chairperson will decide

the application.”

3.4 then says:
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“An application in terms of in terms of Rule 3.3.6
must be submitted in writing to the Secretary of the
Commission within 14 calendar days from the date
of the notice referred to in Rule 3.3. The
application must be accompanied by a statement
from the implicated person responding to the
witness’ statement insofar as it implicates him or
her. The statement must make it clear what parts of
the witness’ statement are disputed or denied and
the grounds upon which those parts are disputed or
denied.”
And lastly this is the last part | am going to read.

“If an implicated person believes ...”

And this is the part that | understand the DCJ was dealing with.
“If ' an implicated person believes that the
Commission’s legal team did not give him or her
notice referred to in Rule 3.3 within a reasonable
time before the witness could or was to give
evidence and that this may be prejudicial to him or
her he or she may apply ...”

That is the implicated person.

“..may apply to the Commission for such order as
will ensure that he or she is not seriously
prejudiced.”

That is why [ am here.
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CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: There is nothing in Rule 3.5 that says that

application must be in writing ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: And of course since the legal team ...

CHAIRPERSON: Well you might wish to look towards the end of the

Rules ...

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: For something that might say any application

provided here needs to be (indistinct) application.

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: | seem to think there is something along those lines

but ...

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: Anyway you - you ...

ADV VUYANI NGALWANA: | - | appreciate that DCJ ...

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: But given ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Circumstances ...

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: When one learns of ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Evidence that might implicate a person ...

CHAIRPERSON: Ja.
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CHAIRPERSON: Yes.

ADV VUYANI NGALWANA:

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

writing.

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA:

about the statement ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

implicated person.

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

MSON291
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On the morning effectively five minutes ...

Before the beginning ...

It is impossible ...

That one would

be able to put that in

Now this — the Rule as | have read talks

Of the witness

likely to implicate the

Notice of the statement being given.

It does not say notice of evidence ...

Being given.

So itis to the statement ...

That the implicated person is to respond.
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ADV VUYANI NGALWANA: The reason | make this submission is this

Mr Pretorius in his second option that Mr Nxasana may testify on all
and sundry including evidence - as | understand it - evidence that may
implicate Ms Jiba subject to Ms Jiba been given an opportunity in due
course to come and place her own version before the Commission.
Now the Rules 3.3 to 3.5 as | have read it does not seem to me to
countenance such a proposition because it deals with statement. It
does not with evidence and if a witness is permitted to make or to give
evidence that implicates a witness who has not been given notice and
then is given an opportunity to come and place evidence later the
damage is long done because as we all know we are all members of
society. We watch television. We read newspapers. Whatever is said
by a witness especially in this Commission - at least it has been my
observation - is any allegation - not even proven evidence - any
allegation that is made against a person is taken by society to the truth
before it is even tested and so by the time in due course Ms Jiba comes
to test that evidence it is too late. Now Chairperson there is a fear that
the legal team and Ms Jiba has and | appreciate your explanation of
how Mr Nxasana came to testify today. It is the timing of the evidence
the concern is that the President has relieved Ms Jiba of her duties as
the Deputy National Director of Public Prosecutions but that that
decision still needs to be considered by the National Assembly. Now
there is a debate about whether the National Assembly needs to
approve the President’s decision or it is simply a rubber stamp. | have

not studied that but it certainly has to be considered by the National
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Assembly and so the fear is that any evidence that implicates Ms Jiba
without her having been given prior notice may colour those
considerations by members of the National Assembly. We do not know
yet when the National Assembly will consider this. We have the State
of the Nation Address coming up in a couple of days’ time. | do not
imagine that is a platform for this sort of thing to happen. So in short
Deputy Chief Justice we without having taken instructions but | imagine
this might be a practical way to go about it. The first option that
Mr Pretorius suggested which is to lead Mr Nxasana in evidence except
the evidence of the implicated people who have not been given notice.
There was one last thing which | forget now. Well if | forget it could not
have been that important.

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: DCJ unless there are ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Other questions that you want to put to me

those are my submissions for now.

CHAIRPERSON: Yes. No, | just want to confirm again that as far as |

know the only reason Mr Nxasana is here is because | gave directions
that a number of witnesses be called and he was among those and -
and it was not the first time that | said he should be called. Already
last year | had said he should be called and | think some attempts were
made but it did not happen.

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: Early this year | had said he should be called and
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some attempts may have been made and did not succeed.

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: So he might have had nothing to do with ...

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: Him being here and Ms Jiba maybe or his evidence

been at - at a particular time nor would the legal team really or the
Commission have anything to do with that and from my side as |
indicated earlier on and you were not here with all the allegations
about what has been happening at the NPA this Commission cannot
finish its work in regard to the law enforcement agencies what has been
happening without hearing evidence of somebody like Mr Nxasana.

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: So | just - | just want to clarify that.

ADV VUYANI NGALWANA: Yes. No thank you DCJ. Deputy Chief

Justice that thought has come back to me while you were just
(intervenes).

CHAIRPERSON: Yes, yes.

ADV VUYANI NGALWANA: [t is the extent of the evidence that

Mr Nxasana now maybe led on by Mr Pretorius. There has been a
suggestion that if the evidence covers matters that are already in the
public domain or matters that have already been dealt with in ...

CHAIRPERSON: In judgment.

ADV VUYANI NGALWANA: Affidavits and in judgments.

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: That Ms Jiba would have had an
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opportunity to deal with those in any event. So they should be no
impediment to Mr Nxasana testifying to those issues. The difficulty
with that ordinarily | have - | would have no difficulty with it but the
difficulty in these circumstances ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Is | do not know what evidence he is going

to testify to ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: That is already in the public domain.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: That is the one thing and so ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: One needs to do to perform this exercise of

looking ...

CHAIRPESON: Hm.

ADV VUYANI NGALWANA: At what is already in the public domain to

which Mr Nxasana will testify to ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: And so one would not raise any objection.

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: So the exercise that needs to be performed

is look at what is in the public domain and what is new.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Standing now here before you | do not

know what is new what is in the public domain ...
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CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: And so ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: It seems to be ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Reasonable and practical to allow the legal

team to perform that exercise.

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: Had we known that Mr Nxasana is going to

be testifying today.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: We probably would have performed that

exercise already.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: We cannot now be ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Penalised ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: And be expected to sit in the Commission.

[ could sit ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: On a watching brief ...

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: To listen to what is been led to ...

CHAIRPERSON: Hm.
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ADV VUYANI NGALWANA: But since | do not know what is already in

the public domain | cannot stand up and object or tug my learned friend
by the sleeve of his jacket and say well hang on a second.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: That is not in the public domain because |

do not know ...

CHAIRPERSON: Yes, yes.

ADV VUYANI NGALWANA: And so Deputy Chief Justice | would

request ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: That the first option that Mr Pretorius

suggested ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Which is and | would add this ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: That that evidence should subtract any

evidence that implicates Mr Nxasana with it is in the public domain or
not.

CHAIRPERSON: Ms Jiba.

ADV VUYANI NGALWANA: Ms - did | say?

CHAIRPERSON: You say Mr Nxasana.

ADV VUYANI NGALWANA: Oh | am sorry. Mr Nxasana does not seem

to here implicate. Any evidence that implicates Ms Jiba should be held
back. | am not saying it should excised or not dealt with. It should be

held back. The opportunity for dealing with such evidence at this forum
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will come. It may be next week. | do not know what the — what the
schedule of the Commission is. It may be next week. It may be in two
weeks’ time.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: By that time ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: The legal team for Ms Jiba would have

performed all these exercises ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: And therefore ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: The matter can continue without any

discomfort from ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Ms Jiba's team.

CHAIRPERSON: As we speak what | am inclined to allow s

Mr Pretorius first option which you - you have no problem with but
when | say that | am inclined to say there should be no problem if the
evidence includes evidence or it includes matters that have been dealt
with in court judgments or affidavits filed in = in court on matters that
are in the public domain already in respect of which whether it is
Ms Jiba or the former President or Mr Mrwebi where they would have
had a chance to deal with. In regard to the point you make namely that
as you stand there you do not know what those may be because you

have not had a chance to have a look | am wondering whether there will
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be no problem if we proceed on the basis that Mr Pretorius would be
cautious to look at — to deal - to lead the witness in regard to matters
that fall with that - within that and you might not be aware of it as long
as it can be shown that there - there are matters that are dealt within
judgments or in affidavits that have been in court and so on and then to
the - and therefore that for now there should not be any new matters
dealt with that implicate the persons who have not been covered in that
way but that when Mr Nxasana comes back everybody who is implicated
has had a chance then they can - he can cover all new matters. That is
the inclination | have. What do you say about that?

ADV VUYANI NGALWANA: Yes Deputy Chief Justice far be it for me to

doubt my learned friend Mr Pretorius’ intentions ...

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: Or integrity - | even hesitate to bring in the

word integrity.

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: [ am quite confident that ...

CHAIRPERSON: Ja.

ADV VUYANI NGALWANA: He will do precisely that and steer off ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: Away from new matters.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA: Might it not be a sort of belt and racist job

CHAIRPERSON: Hm.
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To request Mr Pretorius to when he puts

such questions to Mr Nxasana that have previously been or dealing with

matters that are previously of reason ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

be a tough ask ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

that way.

CHAIRPERSON: Yes.

ADV VUYANI NGALWANA:

the matter of so and so
paragraph ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

On affidavit or in judgments ...

Perhaps prefix the question. | know it may

Because he maybe he did not prepare it

To prefix the question with Mr Nxasana in

in the judgment without citing a particular

This matter was dealt with can | ask you

this question then ask him or ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

dealt with ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA:

In a particular affidavit in a matter this was

So that when | keep my note ...

| know exactly which judgment to go to ...
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CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: To satisfy myself and the legal team ...

CHAIRPERSON: Hm.

ADV VUYANI NGALWANA: That that matter was indeed - had indeed

been dealt with previously and that it is not new.

CHAIRPERSON: Hm. | - | think what we would be important is that

the witness’ evidence is limited to those parameters.

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: Whether Mr Pretorius refers to which affidavit and

which matter and so on and so on if he — if he can. | am sure there is
no problem but if he is not able to as long as in due course you can be
informed ...

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: To say that related to that. That related to that. So

as long as that can be done it should be fine.

ADV VUYANI NGALWANA: No | am happy with that.

CHAIRPERSON: You are? You would be happy with that?

ADV VUYANI NGALWANA: Yes.

CHAIRPERSON: Okay, alright. | think we proceed. Mr Pretorius...

ADV VUYANI NGALWANA: Thank you Deputy Chair.

CHAIRPERSON: Thank you Mr Ngalwana. Mr Pretorius what do you ...

ADV PAUL JOSEPH PRETORIUS SC: Chair just ...

CHAIRPERSON: Say that is the inclination | have but you have

(intervenes).

ADV PAUL JOSEPH PRETORIUS SC: Just a little more briefly than
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what has occurred so far. The first thing is you will make an order. |
will abide by that order. | cannot abide by suggestions ...

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: In regard to what would be

appropriate.

CHAIRPERSON: Ja, no, no but | want to hear what you have to say

about suggestions.

ADV PAUL JOSEPH PRETORIUS SC: Yes. So let me do that then.

Firstly it is important to place on record this issue of timing.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: There is a suggestion that the

witness’ evidence has been timed intentionally or unintentionally ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: | do not know how you time

evidence.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: Evidence unintentionally ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: In order to prejudice Ms Jiba.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: Let me state quite clearly that is

not the case.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: | can give the Chair an

assurance and ...
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CHAIRPERSON: Ja.

ADV PAUL JOSEPH PRETORIUS SC: And as you know Chair it was at
your direction that this ...

CHAIRPERSON: Well | - | have made that quite clear.

ADV PAUL JOSEPH PRETORIUS SC: That this happened.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: In any event the timing was not

a choice of the witness.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: The timing was imposed ...

CHAIRPERSON: Ja.

ADV PAUL JOSEPH PRETORIUS SC: On the witness by the

Commission ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: At your request.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: He had nothing to do with it at

all.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: The third is that in any even the

consequences of evidence being led under oath or under affirmation at
a public inquiry of this nature would inevitably affect other issues in
other jurisdictions and that must be so. Those consequences can never
be an excuse or a grond for not leading evidence that we are obliged to

lead here by virtue of statute but that is not an issue that we need do
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any more than note for the present.

CHAIRPERSON: Yes, yes.

ADV PAUL JOSEPH PRETORIUS SC: The second point that we would

like to emphasis as a legal team Chair is the very nature of a public
inquiry. It involves encouraging witnesses to come forward, to give
evidence within its terms of reference. It is inevitable the statute
contemplates that the terms of reference contemplated the regulations
contemplated the rules contemplated that persons will be implicated by
evidence adverse to that — to that persons interests. It is the very stuff
of this inquiry that evidence would be led implicating other persons in
many cases negatively or adversely. That principle cannot be
undermined by any order that you would make Chair or anything that
the legal team could agree to. Provided witnesses are treated fairly
and those rules are there for that purpose.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: So Chair all we submit ...

CHAIRPERSON: Ja.

ADV PAUL JOSEPH PRETORIUS SC: Is that the principle must remain

sacrosanct.

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: That witnesses must not be

prevented from giving such evidence as they are entitled to give
(intervenes).

CHAIRPERSON: Yes but remember Mr Ngalwana also made it clear

that they are not seeking to prevent the leading of evidence ...
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ADV PAUL JOSEPH PRETORIUS SC: Well ...

CHAIRPERSON: It is just the timing.

ADV PAUL JOSEPH PRETORIUS SC: No that is - that is clear.

CHAIRPERSON: Ja.

ADV PAUL JOSEPH PRETORIUS SC: And then a solution that we will

reach ...

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: That principle will be met but the

public out there is listening to this argument.

CHAIRPERSON: Yes.

ADV PAUL JOSEPH PRETORIUS SC: It can never be the case that the

public should be discouraged ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: From coming forward to give

their evidence ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: |In fear that prior to their giving

evidence ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: They will somehow come under

some sort of judicial or other attack and ...

CHAIRPERSON: Hm.

ADV PAUL JOSEPH PRETORIUS SC: Somehow their influence will -

their evidence will be influenced in that way. So the principle that must

remain sacrosanct — we submit — is that witnesses must believe that
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they are free to come here and give evidence whatever its
consequences and however damaging it may be to other people and |
believe in the solution we have reached that is sacrosanct. It is
subject only to one duty and that is the duty of the Commission to act
fairly and that we are trying to do in that case. The last point that |
would like to make Chair is that | will obviously abide by your ruling but
the intention is not to deal with anything beyond the interactions that
gave rise to the many court applications and decisions of the court and
in fact insofar as a judgment deals with a particular issue one may
assume that that is in the public domain. It is a matter (indistinct)

thank you Chair.

CHAIRPERSON: | just want to emphasise again that the Commission
seeks to strike a balance between various or among various interests
and one of these is that it seeks to ensure fairness to all parties
including implicated persons. | have made it clear over the past year
or so both in media briefings and in this venue that implicated persons
will be dealt with fairly as well. They must be dealt with fairly and that
nobody will have findings made against them just because of what the
media maybe saying about them or against them. Any findings that will
be made will be made on the basis of evidence led in the Commission
and throughout we continue to try and be fair to everybody. | thought I
must just emphasise that and again to the extent that there may have
been any thinking that Mr Nxasana — Mr Nxasana’s being here is timed
by anybody to coincide with anything. Again | indicate that he was

called because | gave directions that he and certain other witnesses
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whom we are not mentioning now be called and | have been told that
some of them are not available. So they will - may have to be called
later. So we will continue to have situations where a person who is
implicated or not implicated but a person who in the view of the
Commission has knowledge or information that may be helpful in the
inquiry of the Commission maybe called to come and give evidence. So
it is not the last time that a person is called to give evidence because
the Chairperson so directs but fairness to all implicated persons is very
important but as | say there is fairness that must be taken into account
together with all practicalities and constraints that the Commission has
— within which the Commission must operate. So what | am - these are
just remarks that | consider important to make. With regard to how we
proceed | confirm that we are going to follow the option — option one
that Mr Pretorius mentioned with which Mr Ngalwana does not have a
problem subject to the remarks he made and on the understanding that
| believe we — all three of us have achieved here in this open hearing in
terms of also matters that may be in the public domain by way of court
judgments and affidavits filed in court and Mr Pretorius in leading the
evidence of the witness will be — will bear that in mind as he leads the
evidence of the witness. Of particular importance in this case is that
the legal team was not able to give notice even to say Mr Nxasana
would be giving evidence. Sometimes there may be a situation where
notice was given of - in terms of Rule 3.3 of the Rules of the
Commission but the 14 days did not lapse. That might fall under a

different considerations. So Mr Nxasana will have to come back at — on
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a later date to finalise his evidence that would cover any matters that
will fall outside of the parameters that | have indicated as discussed
here at the opening hearing with Mr Pretorius and Mr Ngalwana. That
is how we are going to proceed.

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair.

CHAIRPERSON: | would like to take a five minute adjournment and

then we will — we will continue. We will just take a five minute
adjournment. We adjourn.

INQUIRY ADJOURNS

INQUIRY RESUMES

CHAIRPERSON: You may proceed Mr Pretorius.

ADV PAUL JOSEPH PRETORIUS SC: Chair a housekeeping matter,
I’'ve decided to deal with something that | had intended to deal with at
the conclusion of the witnesses’ evidence and that’s the Constitutional
Court judgment, one can safely assume that matters commented on by
the Constitutional Court and contained in the judgement, particularly
are matters in the public domain. They do not, in any event, implicate
Ms Jiba or any other individual apart from the former President in any
sense at all and those are merely comments.

CHAIRPERSON: Well you are, of course, not suggesting that what

you mean is whatever it is you are going to refer to is something that
has been said by the Court and is in the public domain...(intervention).

ADV PAUL JOSEPH PRETORIUS SC: And all parties concerned have

and an opportunity to present their versions, argue fully and the result

of all that process in the highest Court is what I'm going to refer to.
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CHAIRPERSON: Yes okay.

ADV PAUL JOSEPH PRETORIUS SC: Chair in addition to that Mr

Nxasana himself raises a concern that he’s here at some personal cost
and at the request of the Commission, volunteered to come forward and
given that his evidence may now stretch over to another day it's a
matter of some concern and | would just wish to place that on record it
was communicated to me during the recent short adjournment.

CHAIRPERSON: Yes maybe before you proceed let me talk to him.

Mr Nxasana, it appears that it's inevitable that you may have to come
back, now Mr Pretorius tells me that you are concerned about that. It
doesn’t mean you'll come back tomorrow so you may have intended to
spend only today at the Commission but in terms of when you come
back your availability would be looked at as well. Does your concern
remain, notwithstanding?

MR MXOLISI SANDILE OLIVER NXASANA: Yes Chair it remains

Chair, notwithstanding. Chair as | have explained that | run a practice
and unfortunately I’'m a sole proprietor of my practice, my practice is
suffering as | am here. In fact, I've been here, not only today, two days
already.

CHAIRPERSON: Including yesterday.

MR MXOLISI SANDILE OLIVER NXASANA: Including yesterday.

CHAIRPERSON: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: And they say that it is

inevitable and it’s anticipated that I'll have to come back.

CHAIRPERSON: Yes - no | think it’s unfortunate that this is the
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situation and | appreciate what you are talking about when you are a
sole practitioner in a legal firm when you are not there you are not
earning income and there are people that you have to pay at the end of
the month, there are bills to be paid but the legal team may have to
have a look, | mean, if somebody goes to give evidence in Court,
there’s provision for witness fees and | would imagine that the
Commission should have similar provisions that are applicable to it. |
don’t know what limits there are but | would have imagined that they
should be - their rate should be such that it should, as far as personal,
place the person - the witness in the position he or she would have
been in if she had not been called to come and give evidence but |
think that probably at this stage there’s nothing more one can say other
than that, that avenue should be explored that might not fully cover
your situation but it might go to a certain point, is that right?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Yes | think that must be explored, | can see no

reason why there wouldn’t be a similar provision applicable to the
Commission but the legal team can look into that and you can be in
touch with them.

MR MXOLISI SANDILE OLIVER NXASANA: Thank you Chair.

ADV PAUL JOSEPH PRETORIUS SC: Well look at the applicable law.

CHAIRPERSON: Yes look at the applicable law ja, thank you.

ADV PAUL JOSEPH PRETORIUS SC: Thank you. Chair the final

matter is that, Mr Nxasana is booked on a flight at 7 o’clock so if we

may because we're going to come back another day anyway, adjourn at
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the normal time.

CHAIRPERSON: Ja that’s fine.

ADV PAUL JOSEPH PRETORIUS SC: Thank you.

CHAIRPERSON: One second Mr Pretorius, thank you.

ADV PAUL JOSEPH PRETORIUS SC: Thank you Chair. Mr Nxasana

at page 11 of your statement you deal with the circumstances giving
rise to your ultimate suspension by the President. For the moment
we're not going to deal with the evidence that you intended leading
concerning the circumstances which say — which you say would have
explained or would explain the President’s actions because those are

matters which implicate other parties.

MR MXOLISI SANDILE OLIVER NXASANA: Yes but just for
correction | wasn’t ultimately suspended, just for the record.

ADV PAUL JOSEPH PRETORIUS SC: Yes.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Yes there was an intention to

suspend and that was the subject matter of litigation.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis correct yes.

ADV PAUL JOSEPH PRETORIUS SC: [I'm sorry if | putit that way. You

also deal with the step that you took to ensure that in any process that
occurred in relation to your employment you attempted to ensure that
you would receive a fair hearing.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: You deal with the inquiry that

was intended to be held under Advocate Nazeer Cassim.
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MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: We won’t go into that for the

moment simply because I'd like to keep the evidence in its proper
sequence. You then deal with the situation at the NPA during your term
of office which has been a subject of comment by the Courts and
concerns the conduct of persons who are implicated by your statement.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: [I'm not going to test the fine

distinctions between what are facts within your knowledge that haven’t
been canvassed in Court and what evidence has been canvassed in
Court, that’s perhaps too fine a distinction to draw at this stage. So
what I'd like to do is, just to place on record as is common knowledge
that you ultimately entered into what has been termed, a settlement
agreement.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV _PAUL JOSEPH PRETORIUS SC: That settlement agreement

involved payment to you of a sum of money.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: That issue came before the

Courts and what came before the Courts were not only the terms of the
settlement agreement but the fact of the settlement agreement, the
circumstances in which it took place and its lawfulness.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: That litigation of which you

were a part but not the principle applicant finally found its way to the
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Constitutional Court.

MR MXOLISI SANDILE OLIVER NXASANA: That is so.

ADV PAUL JOSEPH PRETORIUS SC: And in a judgment of the

Constitutional Court which is contained in the bundle at page 85 the
Constitutional Court dealt with the evidence placed before
it...(intervention).

CHAIRPERSON: One second Mr Pretorius, thank you, you may

proceed.

ADV PAUL JOSEPH PRETORIUS SC: The Constitutional Court dealt

with the evidence that had been placed before it, dealt with the
judgements of the Court below and came to its own findings in relation
to the issues before it, principally matters relevant to the National
Prosecuting Authority and in particular relevant to the eventual ending
of your term of office.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis so Chair.

ADV PAUL JOSEPH PRETORIUS SC: And I'd like to go there directly

if 1| may, to deal with, firstly some general comments made by the
majority of the Court under the hand of Madlanga J, Justice Madlanga
and if one can go to paragraph six. The Constitutional Court and its
majority there says, and that's at page -sorry Chair, that’s at page 92
of the bundle where the background is dealt with.

CHAIRPERSON: Thank you.

ADV PAUL JOSEPH PRETORIUS SC: Paragraph six reads,

‘The event that are at the centre of these proceedings are in

the public domain, the judgment of the High Court notes that it
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2007 the recent history at the NPA, and it quotes the judgment
of the High Court, has been one of paralysing instability”,
That is the quote, that judgment gives detail of that history. If

we may go then to paragraph seven it reads,
“In July 2014 within about only nine months of his
appointment, a process calculated to remove Mr Nxasana
commenced”,
That process would have been the substance of your evidence
10 today.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis correct

ADV PAUL JOSEPH PRETORIUS SC: In the main at least,

“The then President, the judgment continues, Mr Jacob Zuma
informed Mr Nxasana of his intention to institute an inquiry
into his fitness to hold office, this was followed by a notice
that the former President was considering suspending Mr
Nxasana pending finalisation of he inquiry. The former
President said that suspension was necessary in order to
maintain the integrity and good administration of the NPA”,

20 Your evidence would have dealt with that contention in some
detail because you, in your evidence, would have today, and will in the
future give evidence regarding what you regard as the true reasons for
what occurred.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct.

ADV PAUL JOSEPH PRETORIUS SC: The notice also specified that
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the inquiry sought to establish whether certain issues were consonant
with the conscientiousness and integrity of an incumbent in the office of
the National Director of Public Prosecutions as required by the NPA
Act, we’'ve referred to that section of the constitution already Mr
Nxasana.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: The issues were,

“‘Mr Nxasana previous criminal conviction for violent conduct
allegedly unbecoming and divisive comments which had the
effect of bringing the NPA into disrepute made by Mr Nxasana
and reported in the media and alleged non-disclosure
of facts and circumstances of prosecutions which Mr Nxasana
had faced previously”.
Now in your evidence you will go into some detail in regard to
these issues, in particular the lack of particularity that you alleged in
Court proceedings you had been subjected to.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis so.

ADV PAUL JOSEPH PRETORIUS SC: And in fact reference is made to

that in the latter part of paragraph eight on page 94 of the bundle
where the Constitutional Court says,
‘Mr Nxasana approached the High Court seeking an order
compelling former President Zuma to provide the required
particularity and interdicting the former President from
suspending him until he had furnished him with this

particularity”,
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That particularity, Mr Nxasana is that to which we have just
referred.

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: The application was not - that

application was not pursued to finality, the former President changed
tact in late 2014, he proposed that the dispute between him and Mr
Nxasana be mediated, Mr Nxasana acceded to this proposal, is that
correct?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And then paragraph nine which

is on page 94 of the exhibit EE reads,
“It appears from a letter written on 10 December 2014 by
attorneys acting for Mr Nxasana that former President had
engaged Mr Nxasana to get him to agree to vacate office. In
the letter Mr Nxasana made it plain that he did not want to
vacate office as there was no basis for him to. He stated that
he would, however, consider stepping down only if he
was fully compensated for the remainder of the contract
period”,
Is that a correct record of the facts as far as you are
concerned, | will give you an opportunity to expand on it in a moment.

MR MXOLISI SANDILE OLIVER NXASANA: Yes that is a correct

record.

ADV PAUL JOSEPH PRETORIUS SC: At issue in the litigation - in

part at least was whether you had requested the former President to be
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allowed to vacate office or whether you were compelled to vacate office
against your will but subject to certain conditions. If | put it correctly,
it’'s now your opportunity to place the issues in dispute before the
Chair.

MR MXOLISI SANDILE OLIVER NXASANA: Okay thank you, Chair, |

at no stage did | make a request o vacate the office to the former
President Mr Jacob Zuma and that letter of the 10th that is referred to
here, | was also involved in drafting that letter confirming the
discussion that we’d had with the President and the company -
President and Mr Harley together with my legal representative,
therefore the Court found, correctly, that | did not make any request, |
never made that request.

ADV PAUL JOSEPH PRETORIUS SC: The position is summarised in

paragraph 12 of the Constitutional Court judgment and that appears at
page 95 of Bundle EE - Exhibit EE it reads,
‘It must be noted that right from the onset and throughout the
entire negotiation process that culminated in the settlement
agreement, Mr Nxasana unequivocally stated that he did not
wish to resign and that he considered himself to be fit for
office, instead his preference was for former President Zuma'’s
allegation that he was no longer fit for office, to be tested in a
formal inquiry as proposed by the former President”,
Is that the proposed Cassim inquiry?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: The summary of the judgment
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continues, or the judgment continues rather,
‘“Throughout he protested the existence of a factual or legal
basis for him to vacate office, also he disavowed any
invocation by him in Section 12 (8) of the NPA Act to
voluntarily vacate office. It is so, of course that he did
indicate that he would resign only if he was paid the full salary
for the remainder of his term of office”.
Does that fairly summarise the position as far as you are
aware?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct, it fairly

summarises the position.

ADV PAUL JOSEPH PRETORIUS SC: Then there are some general

comments Chair, which | think it is appropriate to place before you
because the evidence that will be led by the legal team deals
pertinently with these issues and these comments of the Constitutional
Court are instructive and very important for the work of the Commission
and if | may place them on record.

CHAIRPERSON: Yes you may do so.

ADV _PAUL JOSEPH PRETORIUS SC: At paragraph 18 the

Constitutional Court says,
‘The importance of the office of NDPP in the administration of
justice is underscored and amplified by no less an instrument
than the Constitution itself. Section 1794 of the Constitution
requires that there be National legislation which guarantees

the independence of the Prosecuting Authority. Lower down the
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paragraph it reads, Section 1794 provides that National
legislation must ensure that the NPA exercises its functions
without fear, favour or prejudice, that legislation is the NPA
Act. Predictably Section 32(1) A of the NPA Act requires
members of the Prosecuting Authority to carry out their duties
without fear, favour or prejudice and subject only to the
Constitution and the law”.

Paragraph 19 reads,

“This Court has said of the NPA’s independence ‘there is a
Constitutional guarantee of independence” and any legislation
or executive action inconsistent there with would be subject to
Constitutional control by the Courts. The reason why this
guarantee of dependence exists is not far to seek. The NPA
plays a pivotal role in the administration of criminal justice
with a malleable corrupt or dysfunctional Prosecuting Authority
many criminals, specially those holding position of influence
will rarely, if ever answer for their criminal deeds. Equally
functionaries within that Prosecuting Authority may, as Casak
submitted be “pressured” into pursuing prosecutions to
advance a political agenda. All this is antithetical to the rule
of law a founding value of the Republic. Also Malleability,
corruption and dysfunctionality are at odds with the
Constitution and junction of prosecuting without fear, favour or
prejudice. They are thus at variance with the Constitutional

requirement of the independence of the NPA.
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It continues, at the centre of any functioning Constitutional

democracy as a well functioning criminal justice system, in

democratic alliance, Jacoub ADC J observed that the office of

the NDPP “is located at the core of delivering criminal justice”,

if you subvert the criminal justice system, you subvert the rule

of law and Constitutional democracy itself. Unsurprisingly the

NPA Act proscribes improper interference with the performance

of prosecutorial duties. Section 31 (1) B provides, subject to

the Constitution and this Act, no organ of State and no member

or employee of an organ of State nor any other person shall

improperly interfere with, hinder or obstruct the Prosecuting

Authority or any member thereof in the exercise, carrying out

or performance of its, his or her powers, duties and functions”.

And then the Court makes some further comments relevant to

your evidence Mr Nxasana and generally relevant to the evidence that

will be led and the concerns raised by this Commission. At paragraph
21, which is on page 98 of Exhibit EE it reads,

“Improper interference may take any number of forms without

purporting to be exhaustive it may come as downright

intimidation, it may consist in improper promises or

inducements, it may take the form of corruptly influencing the

decision making or functioning of the NPA. All these forms and

others are proscribed by an Act that gets its authority to

guarantee prosecutorial independence directly from the

Constitution. Paragraph 22 reads, another guarantee of the
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NDPP’s independence is provision for security of tenure. In
Section 12 (1) the NPA Act provides that the NDPP shall hold
office for a ten year non renewable term of office. It is now
well established in terms of this Court’s jurisprudence that
security of tenure is an integral feature of the Constitutional
requirement of independence. In justice alliance, and the
reference is given to that case, this Court held that
‘international standards acknowledge that guaranteed tenure
and conditions of service adequately secured by law are
amongst the conditions necessary to secure and promote the
independence of judges”, these necessary conditions must of
course be true of the independence of the NPA as well. In a
unanimous judgment in McBride Bossialo AJ said, amongst
fact said that amongst the factors that are relevant to the
independence of offices or institutions which in terms of
constitutional prescripts must be independent are “the method
of appointment, the method of reporting, disciplinary
proceedings and the method of removal from office and
security of tenure”,

And we're here dealing with Mr Nxasana in your case with the
removal of yourself from office and the circumstance’s in which that
took place and the lawfulness of that set of events. There is further
comment relevant to the previous comment in paragraph 23 which
reads,

“The NPA Act has two other salient features that help shield
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the NPA from improper interference namely the non-

renewability of the ten-year term of office of the NDPP and

certain safeguards on the removal of the NDPP from office”,

And then the various methods that provide for - are provided
for termination of the office of the NDPP are dealt with. It goes on to
say in paragraph 24 that, the manner in which your office was vacated
Mr Nxasana was not Constitutionally compliant and you recorded in the
judgment as having accepted that, is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That’s is correct ja.

ADV PAUL JOSEPH PRETORIUS SC: And then paragraph 25 certain

salient comments are made concerning the conduct leading up to your

vacation of office and paragraph 25 reads, that is on page 100 of the

judgment,
“The facts set out above point to one thing and one thing only,
former President Zuma was bent on getting rid of Mr Nxasan
by whatever means he could muster, his was an approach that
kept on mutating, it was first a stick then a carrot a stick once
more and eventually a carrot. There was firstly notification
that Mr Nxasana would be subjected to an inquiry with a view
to establishing whether he was still a fit and proper person to
hold office. Concomitantly there was a threat of suspension
pending finalisation of the inquiry albeit with full pay. This
was followed by former President Zuma’'s proposal that there
be mediation. When there was no progress on this the inquiry

was instituted, whilst the inquiry was in its preliminary stages
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the former President pursued a parallel process in which Mr
Nxasana was first offered in a draft settlement agreement ten
million rand. As indicated earlier he did not accept it. What
plainly evinces how desperate former President Zuma was to
get rid of Mr Nxasana, is that this was followed by a draft
settlement in which the amount was left blank. Mr Nxasana
was being told to pick whatever figure, indeed Mr Halie said
that he would “await the final amount from Mr Nxasana” and
then the question is asked in paragraph 27, instead of settling
for so huge an amount, why did the former President not
simply pursue the inquiry, did he not believe that the evidence
that had motivated him to come up with the idea of an inquiry
was sufficiently cogent, if so why did he not just abandon the
inquiry and leave Mr Nxasana in office, after all he was
exercising his powers as President and not involved in a
personal dispute which he could settle as he pleased. It is
difficult to comprehend why he would have settled on so huge
an amount from public coffers to boot.”
It continues in paragraph 28, the inference is inescapable that he was
effectively buying Mr Nxasana out of office, in my book conduct of that
nature compromises the independence of the office of NDPP, it
conduces to the removal of troublesome or otherwise unwanted NDPP’s
through buying them out of office by offering them obscenely huge
amounts of money”.

Then in addition to those comments, certain comments are
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made in regard to your own conduct in accepting the amount of the
settlement and I'll come to that in a moment Mr Nxasana but as far as
you know, is that a fair summary of the facts that were at least placed
before — and I'm excluding any opinion now that may have emerged
from the judgment, I’'m just relating the facts.

MR MXOLISI SANDILE OLIVER NXASANA: Yes, it's a fair remark that

is contained here.

ADV PAUL JOSEPH PRETORIUS SC: | know that you are more

empathic with the minority judgment.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Which we will come to in a

moment and explain the differences, but your evidence then not only
deals with the termination of your office as NDPP but the real reasons
that you allege existed which caused your office to be ended.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And that evidence would

implicate certain individuals.

MR MXOLISI SANDILE OLIVER NXASANA: Certain individuals yes.

ADV PAUL JOSEPH PRETORIUS SC: And it is to those individuals

that notice will be given and in relation to whom you will give evidence
in due course.

MR MXOLISI SANDILE OLIVER NXASANA: Thatis so Chair.

ADV PAUL JOSEPH PRETORIUS SC: But as | understand that

evidence it is such that there is an explanation for the conduct which

led to your, the termination of your services?
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MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: | must put before you the

comments of Justice Madlanga in paragraph 85 of the judgment, those

are clear on page 123 of the bundle Chair. In the latter part of

paragraph 85 Justice Madlanga says the following:
“Effectively although Mr Nxasana strongly protested his fitness
for office he was saying he was willing to be bought out of
offices if the price was right. As much as | sympathise with
him | do not think that is the reaction expected of the holder of
so high and important an office. An office the holder of which
if he or she is truly independent is required to display utmost
fortitude and resilience. Even allowing for human frailties,
because Mr Nxasana is human after all, | do not think the
holder of the office of NDPP could not reasonably have been
expected to do better. His conduct leads me to the conclusion
that a just and equitable remedy is not to allow him to return to
office.”

Having decided as the Constitutional Court did that the termination of

your services was unlawful the further question arose in relation to

which the majority and the minority disagreed.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: And that was whether you

should be allowed to return to office. In fairness you should be entitled
to comment now that that evidence is on record, or that judgment is on

record.
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MR MXOLISI SANDILE OLIVER NXASANA: Yes Chair. Are you asking

me to comment?

ADV PAUL JOSEPH PRETORIUS SC: Yes, if you wish to.

MR MXOLISI SANDILE OLIVER NXASANA: Yes, thanks.

ADV PAUL JOSEPH PRETORIUS SC: [t’'s an adverse comment and

therefore in fairness you should be allowed to put your own opinion
before the court, before the judge, before the Chair.

MR MXOLISI SANDILE OLIVER NXASANA: Firstly Chair as things

were going on and that have been going on after | left office | felt that
had this matter come before the Constitutional Court after this
Commission was constituted and after the other Commission of Inquiry
had been constituted | strongly believe that the majority in the
Constitutional Court would have come to a different conclusion. That is
my view.

CHAIRPERSON: That is in relation to whether you should be

reinstated or not?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

CHAIRPERSON: Okay.

MR MXOLISI SANDILE OLIVER NXASANA: Perhaps ...(intervention)

CHAIRPERSON: Not in regard to the main issue in regard to remedy,

in other words.

MR MXOLISI SANDILE OLIVER NXASANA: To remedy, Chair | felt

that the ...(intervention)

CHAIRPERSON: Okay, I'm sorry, | may be confusing you.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.
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CHAIRPERSON: | just want to make sure that | understand where you

locate your comments, you have just said that you felt or feel that had
the Constitutional Court considered that matter after this Commission
and after the Mokgoro Inquiry ...(intervention)

MR MXOLISI SANDILE OLIVER NXASANA: Mokgoro Commission,

inquiry yes.

CHAIRPERSON: They may have come to a different conclusion.

MR MXOLISI SANDILE OLIVER NXASANA: That's my view.

CHAIRPERSON: I'm just asking whether the conclusion you are talking

about is with regard to whether you should be reinstated or not or are
you talking about the main conclusion on the matter.

MR MXOLISI SANDILE OLIVER NXASANA: | believe that the

conclusion would have been the same as the conclusion reached by the
minority judgment that | should be reinstated.

CHAIRPERSON: Okay.

ADV PAUL JOSEPH PRETORIUS SC: If we have time we will get

there in a moment. Just to place the judgment of the majority in proper
context its reasoning at least in part is in paragraph 87 which appears
on page 124, bundle EE, EXHIBIT EE, it reads:
‘The narrative at the beginning of this judgment shows that for
a few years there has been instability in the office of NDPP,
and therefore in the leadership of the NPA. With the Court
challenge to Mr Nxasana’s vacation of office and to the
appointment of Advocate Abrahams that instability persist to

this day.”
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The second judgment, that's the minority judgment, accepts correctly
that it would be open to the President to initiate an inquiry into the
manner in which Mr Nxasana vacated office renders him unfit to hold
office. The order proposed by the second judgment thus has the effect
of prolonging the instability. The second judgment proposed that you
should be allowed to return or as a matter of law that your contract
should continue, in fact that is effect of the judgment.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: Relying on the former President

of the Labour Court reasoning that where a dismissal is invalid and
unlawful nothing needs to be done, the employment contract just
continues, Zondo, JA, | think.

CHAIRPERSON: (laughing) Well there has never been a Zondo , JA.

Yes.

ADV PAUL JOSEPH PRETORIUS SC: President of the Labour Court.

CHAIRPERSON: Zondo, JP.

ADV PAUL JOSEPH PRETORIUS SC: JP yes.

CHAIRPERSON: Okay yes.

ADV PAUL JOSEPH PRETORIUS SC: The order proposed by the

second judgment that has the effect of prolonging the instability, so it
seems that part of the reasoning of the majority was that the instability
by allowing you to return and the majority felt it had a discretion in that
regard, which should be exercised in favour of the conclusion that you
should not be allowed to return, the concern was one of stability at the

NPA.
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And then one of the further results of the judgment of the
Constitutional Court is that the appointment of Advocate Abrahams was
declared invalid and the President was directed to appoint a
replacement for Advocate Sean Abrahams.

MR MXOLISI SANDILE OLIVER NXASANA: Yes.

ADV PAUL JOSEPH PRETORIUS SC: If | may then just briefly go to

the order, you were ordered then to repay the amount received by
yourself less tax, is that correct?

MR MXOLISI SANDILE OLIVER NXASANA: That is correct Chair.

ADV PAUL JOSEPH PRETORIUS SC: And then in the minority

judgment after a long debate over the consequences of a declaration of
invalidity in regard to termination of an employment contract the
conclusion is reached at paragraph 112 by the minority, which is at
page 134 of the bundle Chair, where Justice Jaftha stated:
‘In the present matter there is nothing exceptional or
extraordinary that warrants the exercise of remedial power to
prevent Mr Nxasana from returning to office. His return will
certainly not cause a constitutional crises or a national crises.
On the contrary his return would enable the President to follow
the law if he wishes to remove him from office and Parliament
would play a vital part in that process, and more importantly
preventing Mr Nxasana from returning to office without
pronouncing on the validity of his employment contract would
not only be unfair to him, but would also create considerable

uncertainty on the parties rights and interests. This would be
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antithetical to the Rule of Law which promotes certainty.”
And in relation to a just and equitable order the Court found at
paragraph 128, in the minority page 140:

“As mentioned allowing Mr Nxasana to go back to his job would

also meet the objectives of the Constitution and the Rule of

the Law if he his involvement in the impugned settlement
agreement brought his fitness to hold office into question he
may be removed in Section 12 of the NPA Act.”

For all these reasons says the minority:

10 ‘| do not support the conclusion that Mr Nxasana ought not to
resume office following the setting aside of the invalid and un
lawful termination of his appointment.”

That is in summary what the Constitutional Court found after all the
evidence had been placed before it, had been considered by the lower
courts and was finally considered by it and we all know the result.

What remains is for your evidence to clarify the circumstances
which led to steps being taken to remove you from office, and those will
be the subject of the further evidence of Mr Nxasana.

Is this a convenient time Chair?

20 CHAIRPERSON: Yes it is, subject to just mentioning that the last part

that you talked about in regard to the judgment comes from the minority
judgment.

ADV PAUL JOSEPH PRETORIUS SC: Yes.

CHAIRPERSON: And what you said at the end might be misunderstood

as if you are saying that’s what the Court said but what you intended is
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to say some of the things you have said come from the majority
judgment and the last bit comes from minority judgment.

ADV PAUL JOSEPH PRETORIUS SC: Yes the last quotes were all from

the minority judgment.

CHAIRPERSON: Yes, yes. Okay yes we can adjourn now, so Mr

Nxasana we will adjourn, and it’s on the basis that you would be asked
to come back and the legal team and yourself liaise with them with
regard what witness fees or what fees is maybe payable when a witness
has come to the Commission and because of that he is not able to work
and earn income. For somebody who is self-employed it is quite
important, | am hopeful that there is a provision that would - should
take care of that, but — you will be asked to come back.

MR MXOLISI SANDILE OLIVER NXASANA: Thank you Chair, | will

CHAIRPERSON: Yes, but other than that thank you for availing

yourself and then arrangements will be made as to when you will come
back and the legal team of the Commission will make sure that
implicated persons are given Rule 33 notices.

ADV PAUL JOSEPH PRETORIUS SC: Yes, | might just add Chair that

the Commission’s Act under which we operate was passed at the time
the currency was still in pounds, so that may favour the witness.

CHAIRPERSON: (laughing). Ja so he might prefer that the

remuneration be in the currency as stipulated in the Commissions Act
of 1947.

ADV PAUL JOSEPH PRETORIUS SC: | think the Interpretation Act may

have something to say about that, but we did examine it.
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CHAIRPERSON: Yes, yes, no thank you very much once again, you are

excused.
We adjourn, and tomorrow we will start at — what time should
we ...

INQUIRY ADJOURNS TO 13 MAY 2019
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