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AFFIDAVIT 

I, the undersigned, 

MXOLISI SANDILE OLIVER NXASANA 

do hereby state under oath: 

1. I am the former National Director of Public Prosecutions (NDPP) and was 

previously based at the head office of the National Prosecuting Authority 
(NPA), in Pretoria. 

2. The facts deposed to below are within my personal knowledge, unless 

otherwise stated or indicated by the context, and they are, to the best of my 
belief, true and correct. 

A. The NPA before my appointment (A pattern of political interference and 

instability?) 

3. Below is a brief timeline reflecting the various individuals who have held the 

position of NDPP: 

3.1. April 2001 - 31 August 2004: Bulelani Ngcuka 

3.2. August 2004 - January 2005: Dr Silas Ramaite (acting) 

3.3. 1 February 2005 - 17 February 2009: Vusi Pikoli (suspended and then 
removed I retired) 

3.4. 1 May 2009- 31 October 2009: Mokotedi Mpshe (acting) 

3.5. 1 December 2009-8 May 2012: Menzi Simelane (December 2011 Simelane 
was suspended after the SCA judgement; 8 May 2012 Simelane dismissed 

pursuant to the Constitutional Court judgment). 

Page 1 of 28 



MSON002

3.6. 20 December 2011 - 30 September 2013: Advocate Nomgcobo Jiba in an 

acting capacity, including her maternity leave, which she took between early 
January and 17 May 2013. 

3.7. 1 October 2013 - 31 May 2015: Mxolisi Nxasana 

3.8. 18 June 2015 - 13 August 2018: Shaun Abrahams 

3.9. 1 August 2018 -31 January 2019: Dr Silas Ramaite (acting) 

3.10. 1 February 2019 - present: Shamila Batoyi 

4. Bulelani Ngcuka was the first NDPP. His term of office ended in 2004 

following an enquiry into his fitness to hold office. He was alleged to have 
been an apartheid spy. He was cleared by Judge Heter. He subsequently 
resigned in August 2004. 

5. Vusi Pikoli succeeded him. He too was subjected to an enquiry into his 
fitness to hold office: The Ginwala enquiry. It was alleged that the 

relationship between him and the then Minister of Justice had broken down. 

He was cleared. The matter was referred to Parliament. He was 'voted' out 
of office. He had instituted charges against former President Zuma and 
Jackie Selebi, the Commissioner of Police. His term of office came to an end 

in February 2009. 

6. During Pikoli's suspension Advocate Mpshe acted as NDPP. He was not 

permanently appointed. He withdrew charges against Zuma - after the 

Nicholson J judgement. 

7. President Zuma then appointed Menzi Simelane as NDPP. His appointment 
was declared invalid by the Constitutional Court. 

8. He was replaced by Advocate Jiba - in an acting position. 

9. I was appointed in August 2013 with effect from 1 October 2013. 
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10. I am able to comment on this brief history of the NPA as follows: 

10.1. Stability: None of the NDPP's before me lasted their full term of office (10 
years). 

10.2. Independence: There was political interference or outside interference in the 

decision-making in the NPA. 

10.3. Parliamentary oversight: I will comment on the Vusi Pikoli case. 

B. The appointment of a NDPP 

11. The appointment of the NDPP is governed by section 179 of the Constitution. 

It requires there to be a single NPA structured in terms of an Act of 

Parliament, consisting, inter alia, of a NDPP who is the NPA's head. The 

President appoints the NDPP in his capacity as head of the National 

Executive. 

12. Section 179(2) of the Constitution provides that the NPA has the power to 

institute criminal proceedings on behalf of the State. Section 179(4) of the 

Constitution requires there to be national legislation to ensure that the NPA 

exercises its functions 'without fear, favour or prejudice'. 

13. In terms of Section 179(5) the NDPP must determine prosecution policy with 

the Minister of Justice's concurrence. Section 179(6) states that the Minister 

exercises final responsibility over the NPA. 

14. Section 9 of the National Prosecuting Authority Act 32 of 1998 (NPA Act) sets 

out the requirements of a person appointed as NDPP. Such person must be: 

• a South African citizen; 

• possess legal qualifications that entitle him or her to practise in all courts in 

the Republic; and 
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• be a fit and proper person, with due regard to his or her experience, 
conscientiousness and integrity, to be entrusted with the responsibilities of the 

office of the NDPP. 

15. The suspension and removal from office of the NDPP are governed by 
Section 12 of the NPA Act. 

C. My appointment as NDPP 

16. I was appointed by the former President of the Republic of South Africa, the 
honourable Mr Zuma (the former President), as the National Director of 

Public Prosecutions (NDPP) with effect from 1 October 2013, in terms of 
section 84(e) of the Constitution. 

17. In terms of section 179 of the Constitution read, with section 10 of the NPA 
Act, my appointment was for a period of IO years. 

18. During 2013 I was approached by Mr Hulley at my office in Durban where he 

requested to meet with me. The meeting took place at my office and lasted 

approximately 30 minutes. He had with him a list of 3 names whom 
assumed were candidates for the post. I was not one of them. 

19. Mr Hulley told me that my colleagues had recommended me to take up the 

position of NDPP. He asked If I was willing to serve as NDPP and I said "yes 

I would". Following my appointment, I met Mr Hulley again as part of my 
transition to the office of NDPP. 

20. I was surprised when told I was being considered for the post as I had not 

applied for the post, had not sought it out, indicated to anyone that I was 
interested in it and I had no expectation of being appointed to the post. 

21. In approximately August 2013 I met with the President, Mr Hulley, and the 
President's legal advisor, at the President's official residence in Pretoria. That 

too was a short meeting lasting no more than half an hour. The main concern 
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of the President was whether I had the necessary courage required of the 

post. I took that to mean that the President wanted to know whether I 

understood that a main requirement of the post was prosecutorial 
independence. He asked how I would cope under the pressure and demands 

of 'the job'. I said that if appointed, I would approach the job with the 

necessary courage, but also with the composure characteristic of the 

President's own performance. 

21.1. As I was leaving the meeting with the President, Mr Hulley asked me if there 

was anything he should know. I told him that my father had been a trade 

unionist whom I understand had interacted politically with the President on 

occasion, a long time ago. I disclosed this information because it is not well 
known or public knowledge, and because I thought that I should disclose 

informatjon about any connection between the President and my late father. 

22. On 30 August 2013, Mr Hulley telephoned me and asked me to send him a 

copy of my CV, which I did. He told me that the President was going to 
announce his decision to appoint me as NDPP. 

23. On 31 August 2013 the President announced his decision to appoint me as 

NDPP. 

24. To the best of my knowledge the position was not advertised. I was not 
aware of any selection process other than what I have stated above. 

24.1. I was not interviewed (in a way ordinarily characteristic of a job interview) by 
the President or anyone on his behalf for the purpose of considering whether 

to appoint me; 

24.2. I was not required to complete any application form or similar document 

(except for my security clearance application which I completed on 4 
December 2013 after I had already been appointed); 
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24.3. The only document I completed and signed (apart from my security clearance 

application) was my employment contract. 

D. What I found in the NPA 

25. When I arrived at the NPA personnel were warm and receptive to me. 

26. My view on arrival was that the NPA was a well-equipped and functional 

organization. This was so notwithstanding the challenges it faced at a 

leadership level. 

27. There was no handing-over to me. There was clearly a reluctance and 

insubordination on the part of Jiba to do so. I instructed her to "hand-over". 

She refused. 

28. I recall that I had not been informed of the Cato Manor investigations into 

General Booysen. I read about this in the newspaper, which published the 

judgement of Gorven J. This judgement was critical of Advocate Jiba's 

handling of the case. 

29. I was also not briefed on the status of the President Zuma investigation. 

E. Events leading to my suspension 

30. During my first year in office, it became clear that my leadership of the NPA 

was resisted by National Deputy Director Advocate Nomgcobo Jiba 

(Advocate Jiba) and the Special Director Specialised Commercial Crime 

Unit Advocate Lawrence Mrwebi (Advocate Mrwebi). They appeared 

determined to undermine my standing with the President. I later established 

that they had run a campaign to discredit me as a person fit and proper to 

hold the office of NDPP. 

31. Even before I assumed my position as NDPP, I was made aware of attempts 
from within the NPA to discredit me. 
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32. I grew up in Umlazi, in Durban. Although I no longer live there, I have family 
and friends who still do. Soon after my appointment was announced, they 
reported to me that unknown people had been asking questions about me, 

trying to dig up information about my past. In particular, they were asking 

questions about my background and my arrest and acquittal on charges of 

murder in 1985. 

33. Almost Immediately after I was appointed, two NPA officials approached me 

(independently of each other) with information that Advocates Jiba and 
Mrwebi were plotting to oust me. They volunteered this information of their 

own accord. 

34. One of the employees, Mr Terence Joubert (Mr Joubert), a Risk Specialist 
for the NPA, deposed to an affidavit in which he explained how he had been 

approached by Colonel Welcome Mhlongo (Colonel Mhlongo), a member of 
the Directorate of Priority Crimes Investigation (DPCI, commonly referred to 

as the "Hawks") for information about me. Colonel Mhlongo claimed to be 

acting on the authority of Ms Jiba. 

35. I do not know Mr Joubert and the information that he sent me was 

unsolicited. Furthermore, I do not know why he decided to send me the 

information. 

36. A copy of his affidavit is attached, marked Annexure "MN 1.". In his 

affidavit, Mr Joubert states the following under oath; 

36.1. On 18 September 2013 he was meant to fetch Advocate Jiba from King 
Shaka International Airport. 

36.2. Her secretary phoned him and told him that he did not need to fetch her. She 

said that arrangements had been made for Colonel Mhlongo to fetch 
Advocate Jiba instead. 
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36.3. Colonel Mhlongo disclosed to him that Advocate Jiba had told him that she 

did not think that I was the correct person for the job of NDPP. According to 

him, she told Colonel Mhlongo that "they" (presumably Colonel Mhlongo, 
Advocate Jiba and Advocate Mrwebl) should try to find some dirt on me as 

they had against Mr Stanley Gumede. 

36.4. Mr Stanley Gumede is the Regional Court magistrate who had been tipped to 

become NDPP. His appointment was withdrawn following media reports that 

the Magistrates Commission was investigating numerous complaints against 

him. 

36.5. Colonel Mhlongo disclosed to him that he was following up information that I 

had embezzled money from the Road Accident Fund. 

37. Mr Joubert recorded his conversation with Colonel Mhlongo. He also sent me 

a copy of a voice recording of the conversation that he had with 

Colonel Mhlongo. I listened to and it confirmed what he stated in his 

affidavit. 

38. In addition, I believe that Advocates Jiba and Mwebl advised the 

President that I intended to reinstate the criminal charges against him that my 

predecessor had withdrawn. I had in fact made no such decision. 

39. The President informed me in one of our meetings that he had been told that 

I was apparently meeting former NDPP Bulelani Ngcuka at a flat in Durban. 

He said; "Hey Mfanakiti, umuntu uma eke washo igama /alowomuntu angifuni 

nokuzwa lutho ngaye indlela angangifunl ngakhona ngivesane ngihlanye". 

This can be roughly translated as "once they mention the name of this person 

I don't want to hear anything about that man - I simply go crazy." I told the 

President that I have never met Mr Ngcuka and that he was being misled. 

40. I believe that Advocate Jiba was resentfui when she was not appointed 

as NDDP as she had been acting in that position prior to my appointment. I 

do not have any reason to believe that Advocate Jiba and I were unable to 
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work together professionally, but do believe that the campaign to have the 

President remove me was aimed at ensuring her continuing to act as, or 

even her permanent appointment as, the NDPP. I later discovered that 

Advocate Jiba had been recommended in a memorandum by former Minister 

of Justice and Constitutional Development, Mr Jeffrey "Jeff' Thamsanqa 
Radebe (Minister Radebe), for permanent appointment as NDPP. This 

campaign was similar to that which disqualified Mr Stanley Gumede who had 

been widely tipped to be made NDPP before my appointment. 

41. I believe that this campaign against me culminated in the President's 

establishment of the inquiry into my continued service as NDPP. 

42. Finally, I was concerned that this campaign was also used to influence some 

staff members against me. Some staff members were used in pursuit of the 

campaign, which disrupted the operation of the organisation. 

43. I had taken various steps to address the instability suffered by the NPA at 

this time. These Included: 

43.1. Obtaining a legal opinion from Senior Counsel Patrick Ellis, regarding the 

findings of the High Courts and the Supreme Court of Appeal against 
Advocates Jiba, Mrwebi and Advocate Sibongile Mzlnyathi (Mzlnyathi) the 

Director of Public Prosecutions North Gauteng Division 

43.2. The appointment of a Commission of Inquiry headed by retired Constitutional 

Court Justice Yacoob to inquire into the instability within the NPA leadership. 
Advocates Jiba and Mrwebi refused to assist the commission despite my 
instructions to do so. 

43.3. The preparation of a Memorandum by Advocate Gerhard Nel the Legal 
Advisor in my office. This was signed by Mr Willie Hofmeyr (Mr Hofmeyr). It 

was addressed to the Minister for onward transmission to the President. It 

dealt with the situation at the NPA. A copy of an affidavit attested to by 
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Mr Hofmeyr is attached as Annexure "MN 2." This affidavit deals with 

circumstances relevant to this memorandum. 

43.4. Correspondence addressed to the General Council of the Bar regarding 
Advocates Jiba, Mrwebi and Mzinyathi. 

43.5. Informal attempts to improve my relationship with Advocates Jiba, Mrwebi 

and Mzinyathi; and 

43.6. Repeatedly requesting a meeting with the President, so as to request him to 

intervene and address the situation at the NPA by instituting disciplinary 
action against Advocates Jiba, Mrwebl and Mzinyathi. 

43. 7. My initiation of disciplinary action against Advocates Jiba, Mrwebi and 

Mzinyathi appeared not to be supported by the President and the then 
Minister of Justice, Minister Masutha. I had requested that the President 
intervene by taking disciplinary steps against Advocates Jiba, Mrwebi and 

Mzinyathi, and I had provided him with a file of relevant documentation. This 
included the legal opinion, reports and memoranda. 

43.8. At the NPA meeting at Emperors Palace in March 2015 Minister Masutha 
informed me that the President had agreed to intervene as I had requested. 
He failed to do so. 

44. In July 2014, I was informed by the President that he had taken a decision to 
institute a commission of inquiry to determine whether I was fit and proper to 
hold office, in terms of section 12(6)(a)(iv) of the NPA Act. 

45. At the end of that month, the President also informed me that he intended to 

suspend me with full pay pending the outcome of the inquiry and he gave me 
an opportunity to make submissions in that regard. 
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F. My suspension 

46. By letter dated 4 July 20l4, the President informed me that, after careful 
consideration, he had taken a decision to institute an inquiry in terms of 

section 12(6)(a)(iv) of the NPA Act. Section 12(6)(a)(iv) provides that the 
President may provisionally suspend the NDPP from his office, pending an 

Inquiry into his fitness to hold office. A copy at this letter Is attached marked 

Annexure "MN 3.". 

47. The President advised me that the details regarding the establishment of the 

inquiry would be communicated to me shortly. The notice did not contain the 
terms of reference of such an inquiry. Nor did it list the allegations that the 

inquiry would investigate against me. 

48. On 30 July 2014 I received a notice from the President informing me that he 
was considering suspending me on full pay pending the finalisation of the 

inquiry into whether I was fit and proper to hold the office of the NDPP. A 

copy of this notice is attached marked Annexure "MN 4.". The notice reads: 

"The enquiry will examine your fitness to hold the office as National Director 

of Public Prosecutions having regard to whether: 

1. The criminal convictions which you possess for violent conduct: 

2. Reported comments in the media are unbecoming of a National Director of 

Public Prosecutions, divisive and have the effect of bringing the National 

Prosecuting Authority into disrepute; 

3. The lack of disclosure of the facts and circumstances of prosecutions 

which you faced. 

Are consonant with the conscientiousness and integrity of an incumbent to 

the office of the National Director of Public Prosecutions as required by the 

Act" 

Page 11 of 28 



MSON012

49. The notice invited me to provide the President with written representations as 

to why I should not be suspended. 

My rights to a fair hearing 

50. Section 12(6)(a) of the NPA Act empowers the President to suspend me 

pending an enquiry into my fitness to hold office. Implicit in the statutory 
power to suspend is the right to a fair hearing before suspension. 

51. The requirement of fairness required that I be given a fair hearing or a fair 

opportunity to be heard on why I should not be suspended. That meant that I 

should have been given sufficient or adequate time and sufficient or 

adequate particularity of the allegations against me to make proper 
representations. It Is apparent from the President's letter of 30 July 2014 that 

I was not given sufficient or adequate essential particulars of the allegations 

against me. 

52. The first bullet point of the President's notice of 30 July referred to the 

"criminal convictions I possess for violent conduct". The President did not 

give particulars of the criminal convictions to which this allegation referred. 

53. In the second bullet point of the President's notice of 30 July I was told that 

the inquiry would investigate "reported comments in the media" which the 

President contended were unbecoming of an NDPP, were divisive, and had 

the effect of bringing the NPA into disrepute. The President did not give 

particulars of the comments reported in the media, the dates on which those 

comments were reported and the media in which they were reported. 

54. The third bullet point informed me that the enquiry would consider whether I 

was fit to hold the office of NDPP in light of my lack of disclosure of facts and 

circumstances of prosecutions which I had faced. The President did not give 

particularity of the prosecutions, nor to whom and when I had failed to 

disclose the relevant prosecutions. 
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55. I could speculate, as l did in my representations of I August 2014. But to 

have required me to speculate about the essential particulars of the 

allegations against me was unfair. 

56. Because I did not have the essential particulars of the allegations against me, 
I could not say whether they were true, or whether they were sufficiently 
serious to warrant suspension or whether they were such that it Is not 

possible for me to interiere with an investigation into them or with witnesses 
who made them: These are all considerations relevant to suspension. 

57. In his 8 August 2014 letter the President justified his refusal to provide me 

with particulars of the allegations by saying that: 

"It is my view that the details you require in paragraph 5 of your letter dated 

30 July 2014 and repeated under paragraph 2 of your recent Jetter are 

matters that will be the subject of the enquiry that I advised I shall be 

instituting. The information which I have provided is sufficient for the purpose 

of the representations which you are invited to make. In any event, it appears 

apparent from your initial response that you are was aware of the matters to 

which I refer. 

As a result, I do not deem it appropriate to engage on matters that will form 

the subject matter of the enquiry. My letter invites you to make 

representations as to why you believe I should not suspend you pending the 

finalisation of this enquiry and I await your supplementary representations by 
no later than the extended deadline of 16:00 on Wednesday /3 August 2014". 

58. I submit that it was unfair and unlawful to require me to respond to 

allegations as lacking in particularity as the allegations in the President's 
notice of 30 July 2014 were. 
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G. The Cassim Enquiry regarding the fitness of the NDPP to hold office: 

Terms of Reference 

59. By letter dated 5 February 2015 the President informed me that he had 

appointed Nazeer Cassim SC (Cassim) (assisted by LG Nkosi-Thomas and 

SKD Mdladla) to chair an inquiry. 

60. The inquiry's Terms of Reference were published in Government Gazette No. 

38453 on 9 February 2015. 

61. The TOR directed the Chairperson to inquire into whether it was fit or proper 

for me to hold the office of the NDPP in light of the following: 

61.1.1. My two previous separate convictions on charges of assault; 

61 .1.2. The complaints of professional misconduct laid against me with the KwaZulu 

- Natal Law Society; 

61.1.3. My having faced criminal charges for acts of violence; 

61.1.4. My arrest and detention on criminal charges; 

61.1.5. Media statements either issued by me or on my instruction that undermined 

or brought the office of the NDPP or the NPA into disrepute; 

61.1.6. Any other matter as might be relevant to the abovementioned issues and my 

fitness and propriety to hold the office of the NDPP as contemplated in 

section 9 (1)(b) of the NPA Act. 

The President's complaints 

62. Submissions on behalf of the President and the Minister were filed on 

Monday 4 May 2015 at 18h30. 

63. His complaints in the submissions were different to the complaints in the 

Terms of Reference. 
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The complaints in the submissions were the following: 

63.1.1. Before my appointment I had failed to disclose to the President or his 

advisors that I had two previous convictions for assault. 

63.1.2. I had failed to take steps to expedite the finalisation of a complaint to the Law 

Society by Mr Jabulani Mtshali against me in 2008. 

63.1.3. In my security clearance application questionnaire, in answer to the question: 

"Have you over been convicted or are there any pending cases for a 
criminal/departmental offence ... ? 

I failed to disclose the following: 

• During 1985 I had been acquitted on a charge of murder; 

• During October 2012 I had been arrested, but not charged, for 

inconsiderate driving. 

63.1.4. I had failed to disclose whether had taken took any steps to resolve my 
complaint against the two police officers who arrested me unlawfully (during 
October 2012) for inconsiderate driving. 

63.1.5. I had made made statements to the media that: 

• were not in the public Interest; 

• fuelled media speculation; 

• negatively affected the public's confidence in the NPA; 

• breached the Code of Conduct. 
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Complaints that did not fall within the TOR 

64. The following complaints did not fall within the TOR: 

64.1.1. The complaint identified in paragraph 63.1.1 above. The complaint in the first 
TOR was that my two previous convictions of assault meant that I was not fit 

and proper to hold the office of NDPP. 

64.1.2. The complaint identified in paragraph 63.1.2. above. The complaint in the 

second TOR is that I am not fit and proper because of complaints of 

professional misconduct made against me with the KwaZulu-Natal Law 

Society, 

64.1.3. The complaint identified in paragraph 63.1.3. The complaint in the third TOR 

is that I am not fit and proper because I faced criminal charges for acts of 

violence. 

64.1.4. The complaint identified in paragraph 63.1.3 (bullet 2). The complaint in the 
fourth TOR was that I was not fit and proper because of my arrest and 
detention on criminal charges. 

64.1.5. The complaint identified in paragraph 63.1.4. None of the TOR referred to a 
failure to disclose what steps I took to finalise my complaint against the South 
African Police Services (SAPS). 

65. I further submitted that the only complaint contained in the submissions that 
should be adjudicated at the inquiry was the complaint identified in paragraph 
63.1.5. Despite this, I responded to all of the allegations contained in the 
President's submissions. 

My submission to the Cassim Enquiry 

66. I prepared (but did not present) a detailed submission to the Cassim Enquiry 
wherein I dealt at length with the TOR of the Enquiry and the complaints 
against me. 

Page 16 of 28 



MSON017

67. My submission is attached hereto as Annexure "MN 5.". 

68. In my submission I raised my opinion that the complaints against me 

concerned the three requirements of Section 9(1)(b) as set out in 12.3 of my 
submission (paragraph 14 of this affidavit, above). Salient points raised in 

this regard are indicated in the excerpt below: 

15. Those three requirements mean the following: 

15. 1 Integrity includes the high standards of honesty and candour the 

law expects from all legal practitioners who may not compromise on 

standards of honesty and integrity. 

15.2. Experience implies relevant knowledge and skill acquired over time 

from observing and from practical acquaintance. 

15. 3 Conscientiousness means hardworking, diligent, and reliable with a 
genuine concern for the quality of one's work. 

16. The fit and proper test for appointment as NDPP is substantially 
similar to the fit and proper test for admission as an attorney or 

advocate; i.e. the same requirements and considerations apply. 
Consequently, the submission by the President that a higher test 

applies to the appointment of an NDPP Is wrong in law (and in 

logic. There is no reason why the requirements of Integrity, 
experience and conscientiousness applicable to legal practitioners 
should be any different for the NDPP.) 

17. The requirements of s9(1)(b) apply to the NDPP to ensure that he 

discharges his statutory and prosecutorial duties honestly, 

independently, diligently, without fear, favour or prejudice, in 

keeping with the professional status and standards associated with 

the post, while maintaining prosecutorial independence. 
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18. The question whether the NDPP Is a fit and proper person is an 

objective inquiry. Whether the NDPP is fit and proper is not a 
question left to the discretion or indeed opinion or view of the 

President. 

H. Unlawful conduct of Advocates Jiba and Mrwebi and Public 

Perceptions of the NPA 

69. I also dealt with this aspect in my submission to the Cassim Enquiry when 

dealing with the public's perception of the NPA, emanating from numerous 
media reports. The President later complained that my statements to the 

media damaged the public's perception of the NPA. While I agreed that 

public confidence in the NPA had been shaken, I disputed that it was 
because of anything that I had done. 

70. Rather, it was because of the unlawful conduct of Advocates Jiba and 
Mrwebi. Both of them had abused their positions in the NPA and had acted 

unlawfully. Examples of this conduct include: 

70.1. The involvement of Advocates Mrwebi and Jiba in withdrawing charges of 
fraud and corruption against the former head of crime intelligence, Major­ 
General Richard Naggie Mdluli (Major-General Mdlull). 

70.2. Both the High Court1 and the Supreme Court of Appeals found that there 

were grounds to review their decision to withdraw charges against Major­ 
General Mdluli. The NPA was ordered to reinstate the charges against Major­ 
General Mdluli. 

70.3. In the High Court, Murphy J criticised the manner in which they had 

conducted the proceedings. He held3: 

I Freedom Under Law v The national Director of Public Prosecutions (26912/12) (2013] ZAGPHHC 271: (2013) all 
SA657 (GNP); 2014 (I) SA 254 (GNP); 2014 (1) SA SACR 111 (GNP) (23 September 2013) 
2 National Director of Public Prosecutions v Freedom Under Law (67/2014; ZASCA 58; 2014 (4) SA 298 (SCA); 
2014 (2) SACR 107 (SCA) (17 April 2014 
3 FUL v NDPP, op cit at [24] 
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"Suffice it to say that the conduct of the respondents is unbecoming of 

persons of such high rank in the public service and especially worrying in the 

case of the NDPP, a senior officer of this Court with weighty responsibility in 

the proper administration of justice. The attitude of the respondents.signals a 

troubling lack of appreciation of the constitutional ethos and principles 

underpinning the offices they hold" 

70.4. Murphy J found that Advocate Jiba had failed to disclose Glynnis 
Breytenbach's representations in the NPA's record of the decision. Advocate 

Jiba also made no mention of the representations made by Ms Glynnis 
Breytenbach urging her to review the decision not to pursue charges against 
Major-General Mdiuli4 

70.5. In the SCA, Brand JA confirmed Murphy J's decision. He criticised Advocate 

Jiba's conduct.5 

70.6. In the case of Major·General Johan Booysen v Acting National Director of 

Public Prosecutions,6 Gorven J found that Advocate Jiba had misled the 

court", 

71. In relation to Advocate Mrwebi, the following is relevant: 

71.1. Murphy J found that Advocate Mrwebi's evidence lacked credibility, 
particularly in relation to his contention that he consulted with Mr Sibongile 
Mzlnyathi before he decided to discontinue the prosecution against Major­ 
General Mdluli.8 

4 FUL v NDPP, op cit para 88 
5 NDPP v FUL 2014 (4) SA 298 (SCA) at para [37] 
6 (2014) 2 All SA 391 (KZD) 
7 (2011) 32 ILJ I 12 (LAC) 
8 FUL v NDPP, op cit [56] 
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71.2. Advocate Miwebi had failed to disclose relevant documents that formed part 
of the record of his decision to withdraw charges against Major-General 

Mdluli9. 

71.3. Murphy J also rejected Advocate Mrwebi's contention that the decision to 

withdraw charges against Major-General Mdluli had been made in 

consultation with Mr Sibongile Mzinyathl. He also rejected Advocate 
Mrwebi's contention that investigations into the charges against Major­ 
General Mdluli were defective, and his evidence that Ms Breytenbach had 

believed that the charges were defective, as improbable. He found his 

evidence unreliabte'". 

71.4. Murphy J's findings against Advocate Miwebi were confirmed by the SCA 11. 

72. As early as 18 July 2014 I had recommended to the Minister of Justice that 
the President pursue disciplinary action against, amongst others, both 
Advocate Mrwebi and Advocate Jiba. 

73. In the memorandum to the Minister of Justice referred to above, it was 

pointed out that: 

73.1. Section 195 (1) of the Constitution requires public administration to be 

governed by democratic values and principles enshrined in the Constitution. 

These values require public servants to conduct themselves with a high 
standard of professional ethics, to provide services impartially, fairly· and 

equitably without bias, and to be accountable, 

73.2. The Code of Conduct of the NPA was informed by the values and principles 
that are enshrined in the Constitution, the NPA Act and the United Nations 

Guidelines on the Role of Prosecutors. It emphasises the crucial role that 

9 Booysen v Action National Director of Public Prosecutions, op cit at para [32) and (34] 
1° FUL v NDPP, op cit at paras (58]; (61]; [68] 
11 NDPP v FUL op cit at Fn6, paras [40] - [42] 
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prosecutors play in the administration of justice. It also stresses the need for 

prosecutors to be fair, effective and to act without fear, favour or prejudice. 

73.3. I requested the President to suspend Advocates Jiba and Mrwebi pending an 

inquiry into their fitness to hold the offices of Deputy NOPP and Directors of 

Public Prosecutions. I suggested that the inquiry be chaired by a retired 

Judge of the High Court. 

73.4. I pointed out that there were outstanding criminal proceedings against 
Advocate Mrwebi for defeating the ends of justice and for intimidation. 

74. At the time I wrote that memorandum I was considering appointing a fact­ 

finding inquiry to investigate allegations of unethical conduct by senior 

members of the NPA, including Advocates Jiba and Mrwebi. 

75. On 31 July 2014 Justice Yacoob was appointed to investigate, establish and 

determine: 

75.1. The alleged involvement of the NPA's employees, including senior officials, in 
the leaking of Information to the media and other interested parties; 

75.2. The alleged unethical and unprofessional conduct on the part of the NPA's 

employees. 

75.3. Whether any member of the NPA committed an unlawful act. 

76. Advocates Jiba and Mrwebl refused to cooperate with Justice Yacoob, 

despite my express instructions to them to do so. 

77. Justice Yacoob completed his report. 

78. Justice Yacoob made three recommendations, two of which were relevant to 

the Cassim inquiry. They were: 

78.1. Criminal charges should be instituted or continued against certain members 

of the NPA; 
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78.2. The NPA should appoint a Judicial Commission of Inquiry with powers of 
compulsion to investigate allegations of impropriety in the NPA. 

78.3. I handed a copy of Justice Yacoob's recommendations to the Minister of 
Justice and the President. They did not act on the recommendations. 

79. The Mokgoro Commission was later appointed by President Ramaphosa. 

I. The settlement agreement 

80. I had on 8 August 2014 submitted a founding affidavit to the High Court 

citing the President of the Republic of South Africa as the first Respondent 
and the Minister of Justice and Correctional Services as the Second 
Respondent, in an application to compel the President to furnish me with 
further particulars pursuant to his intention to hold an Inquiry into my fitness 

to remain in office. I did not proceed with my urgent application since 

negotiations then commenced between myself and the President with a 

view to settling the dispute that had arisen regarding my continued 

service as head of the NPA. 

81. There were a number of reasons why I negotiated a settlement agreement 
with the President. 

82. First, J entered into the settlement agreement to settle what I considered 
to ·be an intractable, undesirable and ongoing dispute between myself, the 
President and Minister Radebe. 

82.1. The source of the dispute was the fact that the President wanted me to 
vacate the office of the NDPP and I did not want to leave office. A number of 

spurious and baseless grounds were raised for me to depart office, and I 
vehemently disagreed with those grounds. To this day I maintain that I am fit 
and proper to hold the office of NDPP and would serve again. My fitness and 

propriety was agreed to and recorded by the President and Minister in the 
settlement agreement, and they did not contend otherwise before Court. 
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82.2. In my position as the NDPP I understood my relationship with the President 

as the appointing authority of the NDPP to be relevant to my employment 
status. This is based on his appointment powers in terms of section 179 of 

the Constitution. I further understood my tenure as NDPP to be contractual in 

nature and not exclusively regulated by the NPA Act. 

82.3. While the dispute between the President and I remained unresolved, 

attempts were made to resolve it through negotiations between myself, the 

President's legal representatives, Michael Hulley and Ms Busisiwe Makhene, 

(Ms Makhene) the Minister and the Minister of State Security, David 

Mahlobo (Minister Mahlobo). 

82.4. In light of these negotiations, I ultimately accepted the terms of the settlement 

agreement so as to resolve the dispute that had arisen with the President 

and the pending litigation I had been forced to bring to the Court. I did so on 

the basis that the President and I were entitled to resolve disputes by 
reaching a settlement that was acceptable to all parties. 

82.5. I was therefore of the view that the settlement agreement was concluded, not 

in terms of the NPA Act, but rather to settle a dispute. I later was advised, 
and accept, that the NPA Act regulated the terms of any early termination of 

my tenure as NDPP. 

82.6. However, all of this did not change the simple fact that the settlement 

agreement was not, and was never intended to be, concluded to constitute a 

request on my part to vacate office in terms of section 12(8) of the NPA Act. 

83. Second, I was also of the view that my entering into the settlement 

agreement was an attempt to protect the integrity of the office of the NDPP. 

83.1. The dispute between the President and I, and my difficulties with Advocates 

Jiba and Mrwebl of the NPA had been ongoing and the President did not 

seem willing to intervene to resolve them. 
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83.2. There was also considerable media attention paid to the dispute and 

speculation on the issues at stake regarding the integrity and functionality of 
the NPA. 

83.3. During May 2015, the President, the Minister and I concluded a 

settlement agreement in terms of which I agreed to relinquish my position as 

NDPP. I received a settlement amount equivalent to what I would have 

received as a salary had I served my full term as NDPP. In that agreement, 
the President acknowledged that I was a fit and proper person to hold office 

as the NDPP. 

84. I then vacated my office as the National Director of Public Prosecutions, but 

not in terms of Section 12(6) of the NPA Act.· 

J. My refusal to vacate my Office in terms of section 12(6) 

85. At all material times, the President, the Minister and the President's legal 
representative Mr Hulley, were aware that I did not intend to, and in fact did 

not, request the President to allow me to vacate office in terms of section 

12(6), me having informed them accordingly. 

86. In this regard, I met with Mr Hulley after the conclusion of the settlement 

agreement and shortly after I was served with the papers in the application 
issued out of the Court under case number 62470/15 (the Corruption 
Watch/ Freedom Under Law application). 

86.1. On 22 October 2015, I met with the Minister of State Security, David Mahlobo 

at the Beverley Hills Hotel in Durban, at his request. I drove him to Ebandla 

Hotel in Ballito where he was scheduled to speak at the opening of the 

"Integrity Leadership Summit", hosted by the Office of the then Premier of 

KwaZulu Natal, Mr Senzo Mchunu. 

86.2. I was acquainted with Minister Mahlobo from when we had both attended 

university at the same time. 
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86.3. Minister Mahlobo instructed his Chief of Staff, Mr Maduma, to arrange a 

meeting between myself and Mr Hulley. That meeting took place on the next 

day, 23 October 2015, between myself, Mr Hulley and Mr Maduma, over 
breakfast at the Beverly Hills Hotel in Durban, 

86.4. During that meeting, Mr Hulley enquired how I intended to approach this 

application by Corruption Watch and Freedon Under Law. I advised him that I 
had not filed a Notion of Intention to Oppose. 

86.5. Mr Hulley proposed that I should work with the President on the matter and 
he offered to pay my legal costs, including the costs attendant on appointing 
a senior counsel. 

86.6. I advised him that I could not accede to that request until I had seen the 

response which the President intended to file. 

86.7. It was evident to me that Mr Hulley wanted me to say on oath that I had 
made a request to the President to vacate my office in terms of section 12(8) 
of the NPA Act. I advised Mr Hulley that I was not prepared to make that 
statement since that was not what had occurred factually. I reminded him that 

I was an officer or this Court and that I would not mislead the Court. I 
emphasised to him that there was correspondence between my legal 
representatives and the President that made it clear that I had never made 
such a request. I had drafted some of that correspondence personally. 

87. I pause to note that, when I requested copies of this correspondence from my 
attorney following the meeting, I was informed that the files containing it had 

disappeared from my attorney's office. Fortunately, I had taken the 

precaution of keeping copies of the documents. 

88. I concluded by stating to Mr Hulley that I did not intend to oppose the 

application, but I would be required to file a response in the event that the 

President's answering affidavit contained any false representation of events. 
Mr Hulley advised me that the Presidents answering affidavit had already 
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been prepared and that no false averments as to the sequence of events 
were made in this regard. 

89. Mr Hulley undertook to provide me with a copy of the draft affidavit. However, 
he never did so. 

90. I only became aware of the content of the President's answering affidavit 
after it had been filed in February 2016. 

91. Thereafter, I contacted Minister Mahlobo and complained about the 
version contained in the President's affidavit and Mr Hulley's conduct. . 
Minister Mahlobo invited me to his official residence in Waterkloof. Mr 
Madurna was also present at that meeting. I advised Minister Mahlobo about 

my meeting with Mr Hulley, and in particular about Mr Hulley's undertaking to 
me to provide the President's affidavit to me before it was filed, which was 

not fulfilled. 

91.1. I advised Minister Mahlobo that I was not happy about what had happened 
and the version in the affidavit. I made it clear to him that even though I had 
not filed a notice of intention to oppose the application, I would consult with 

my legal representatives and advise them of what had happened. I explained 
to Minister Mahlobo and Mr Maduma that this application had now affected 

my reputation and 1 'had to do something about it. 

91.2. Minister Mahlobo then immediately telephoned the Minister, in my presence, 
although I did not speak to the minister. 

91.3. Minister Mahlobo explained to the Minister that the President had deposed to 

an affidavit in which he had stated that I had requested to vacate office, even 

though there was correspondence which clearly indicated that this was not 

correct. 

Page 26 of28 

�- 



MSON027

91.4. Minister Mahlobo advised me that, according to the Minister, Mr Hulley had 

advised the Minister that I had agreed that I had made a request to vacate 

office. I disputed this with Minister Mahlobo, 

92. Accordingly, to the knowledge of the President's legal representatives and 

the Minister, I have always denied that I made a request to the President to 

vacate the office of the NDPP in terms of section 12(8) or at all. This is 

supported by the irrefutable documentary evidence that has been placed 
before Court. 

K. Conclusions 

93. Political and external interference in decision making in the NPA 

undermined its integrity and effectiveness and served to erode public 
confidence in the organisation. 

94. The failure to act decisively against Advocates Jiba and Mrwebi 

harmed the organisation. 

95. In my view the Parliamentary Committee on Justice did little or nothing to 

exercise appropriate oversight or intervene in the issues concerning 
Advocates Jiba and Mrwebi, at least while I was in office. 

I know and understand the contents of this declaration. 

I have no objection to taking the prescribed oath. 

��-4.l e prescribed oath to binding on my conscience. 

MXOLISI SANDILE OLIVER NXASANA 
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1. 4 July 2014 Former President Zuma informed that he had 
taken a decision to institute an inquiry in 
terms of s12(6)(a)(iv) of the NPA Act. 

Affidavit page 11, para 46  
Annexure “MN 3” 

046 

2. 30 July 2014 Mr Nxasana received a Notice of Intention to 
Suspend from the Former President Zuma on 
full pay pending finalisation of the inquiry and 
invited to make representations. 

Affidavit page 11, para 48  
Annexure “MN 4” 

048 to 049 

3. 18 July 2014 Mr Nxasana recommended to the Minister of 
Justice that the Former President pursue 
disciplinary action against both Advocates 
Jiba and Mrwebi. 

Affidavit page 20, para 72  
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4. 31 July 2014 Constitutional Court Justice Yacoob 
appointed to chair a fact-finding inquiry to 
investigate allegations of unethical conduct 
by senior members of the NPA. 

Affidavit page 21, para 74 and 75  

021 

5. 1 August 2014 Mr Nxasana made representations in reply to 
the notice dated 30 July 2014 

Affidavit page 13, para 55 

013 

6. 8 August 2014 Former President Zuma wrote to Mr Nxasana 
to justify his refusal to provide particulars of 
the allegations against him. 

Affidavit page 13, para 57 

013 

7. 8 August 2014 Mr Nxasana submitted a founding affidavit in 
an application to the High Court to compel 
the Former President to provide him with 
further particulars pursuant to his intention to 
hold an Inquiry into his fitness to remain in 
office. 

Affidavit page 22, para 80  

022 

8. 

 

3 November 2014 Mr Nxasana, through his attorneys, informs 
Mr Hulley of his agreement to a mediation 
process. 

185 to 186 

9. 

 

10 December 2014 Mr Nxasana, through his attorneys, informed 
the Presidency of inter alia his rejection of 
the settlement proposal, emphasising that it 
was not his position to resign as NDPP and 
that the settlement proposal was not initiated 
by him. 

187 to 189 

10. 11 December 2014 Mr Nxasana, through his attorneys, informs 
the Presidency of his estimated pension 
benefits and leave day accruals to the end of 
December 2014. 

190 to 191 

11. 12 December 2014 The Legal Advisor to the Former President 
responds to the letter of Mr Nxasana dated 
10 December 2014 and informs inter alia that 
the parties are incapable of resolving the 
matter alone and request to invoke the 
mediation process. 

192 

12. 15 January 2015 Mr Nxasana, through his attorneys, writes to 
the Presidency to inform that he agrees to a 
proposed independent mediation “and not a 
confidential one” as proposed. 

193 to 194 
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13. 

 

23 January 2015 The Legal Advisor to the Former President 
informs Mr Nxasana, through his attorneys 
that inter alia Former President Zuma took a 
decision to proceed with the “Enquiry into Mr 
Nxasana’s fitness to hold office”. 

195 

14. 26 January 2015 Mr Nxasana, through his attorneys, requests 
the Presidency’s Terms of Reference for the 
inquiry. 

196 

15. 5 February 2015 Former President Zuma informed Mr 
Nxasana that Advocate Nazeer Cassim SC 
(assisted by LG Nkosi-Thomas and SKD 
Mdladla) to chair the inquiry (“Cassim 
Inquiry”). 

Affidavit page 14, para 59 

014 

16. 9 February 2015 The Terms of Reference for the Cassim 
Inquiry were published in Government 
Gazette No. 38453. 

Affidavit page 14, para 60 

014 

17. 4 May 2015 Submissions on behalf of Former President 
Zuma and the Minister were filed in respect 
of the Cassim Inquiry. 

Affidavit page 14, para 62 

014 

18. May 2015 A settlement agreement is concluded 
between the Former President, Mr Nxasana 
and the Minister in terms of which 
Mr Nxasana agreed to relinquish his position 
as NDPP. 

Affidavit page 24, para 83.3 

 

09 May 2015: Signed by Mr Nxasana 

 

14 May 2015: Signed by the Former 
President and the Minister of Justcie and 
Correctional Services 
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(As per 
settlement 
agreement 

not 
attached) 

19. 

 

10 May 2015 Advocate Nazeer Cassim SC’s mandate to 
chair the Inquiry is terminated. 
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F. My suspension 

46. By letter dated 4 July 20l4, the President informed me that, after careful 
consideration, he had taken a decision to institute an inquiry in terms of 

section 12(6)(a)(iv) of the NPA Act. Section 12(6)(a)(iv) provides that the 
President may provisionally suspend the NDPP from his office, pending an 

Inquiry into his fitness to hold office. A copy at this letter Is attached marked 

Annexure "MN 3.". 

47. The President advised me that the details regarding the establishment of the 

inquiry would be communicated to me shortly. The notice did not contain the 
terms of reference of such an inquiry. Nor did it list the allegations that the 

inquiry would investigate against me. 

48. On 30 July 2014 I received a notice from the President informing me that he 
was considering suspending me on full pay pending the finalisation of the 

inquiry into whether I was fit and proper to hold the office of the NDPP. A 

copy of this notice is attached marked Annexure "MN 4.". The notice reads: 

"The enquiry will examine your fitness to hold the office as National Director 

of Public Prosecutions having regard to whether: 

1. The criminal convictions which you possess for violent conduct: 

2. Reported comments in the media are unbecoming of a National Director of 

Public Prosecutions, divisive and have the effect of bringing the National 

Prosecuting Authority into disrepute; 

3. The lack of disclosure of the facts and circumstances of prosecutions 

which you faced. 

Are consonant with the conscientiousness and integrity of an incumbent to 

the office of the National Director of Public Prosecutions as required by the 

Act" 
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F. I\\' suspension 

46. By letter dated 4 July 2014. the President informed me that, after careful 
I ' 

consideration, he had taken a decision to institute an inquiry in terms of 

section 12(6)(a)(iv) of the NPA Act. Section 12(6)(a)(iv) provides that the 

President may provisionally suspend the NDPP from his office, pending an 

Inquiry into his fitness to hold office. A copy at this letter Is attached marked 

Annexu.re "MN 3.". 

47. The President advised me that the details regarding the establishment of the 

inquiry would be communicated to me shortly. The notice did not contain the 

terms of reference of such an inquiry. Nor did it list the alleg�tio�s that the 

inquiry would investigate against me. 

48. On 30 July 2014 I received a notice from the President informing me that he 

was considering suspending me on full pay pending the finalisation of the 

inquiry into whether I was fit and proper to hold the office of the NOPP. A 

copy of this notice is attached marked Annexure "MN 4.". The notice reads: 

"The enquiry will examine your fitness to hold the office as National Director 

of Public Prosecutions having regard to whether: 

1. The criminal convictions which you possess for violent conduct: 

2. Reported comments in the media are unbecoming of a National Director of 

Public Prosecutions, divisive and have the effect of bringing· the National 

Prosecuting Authority into disrepute; 

3. The lack of disclosure of the facts and circumstances of prosecutions 

which you faced. 

Are consonant with the conscientiousness and integrity of an incumbent to 

the office of the National Director of Public Prosecutions as required by the 

Act" 
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49. The notice invited me to provide the President with written representations as 

to why I should not be suspended. 

My rights to a fair hearing 

50. Section 12(6)(a) of the NPA Act empowers the President to suspend me 

pending an enquiry into my fitness to hold office. Implicit in the statutory 

power to suspend is the right to a fair hearing before suspension. 

51 . The requirement of fairness required that I be given a fair hearing or a fair 

opportunity to be heard on why I should not be suspended. That meant that I 
; 

should have been given sufficient or adequate time and sufficient ·or 

adequate particularity of the allegations against me to make proper 

representations. It Is apparent from the President's letter of 30 July 2014 that 

I was not given sufficient or adequate essential particulars of the allegations 

against me. 

52. The first bullet point of the President's notice of 30 July referred to the 

"criminal convictions I possess for violent conduct". The President did not 

give particulars of the criminal convictions to which this allegation referred. 

53. In the second bullet point of the President's notice of 30 July I was told that 

the inquiry would investigate "reported comments in the media" which the 

President contended were unbecoming of an NDPP, were divisive, and had 

the effect of bringing the NPA into disrepute. The President did not give 

particulars of the comments reported in the media, the dates on which those 

comments were reported and the media in which they were reported. 

54. The third bullet point informed me that the enquiry would consider whether I 

was fit to hold the office of NDPP in light of my. lack of disclosure of facts and 

circumstances of prosecutions which I had faced. The President did not give 

particularity of the prosecutions, nor to whom and when I had failed to 

disclose the relevant prosecutions. 
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71.2. Advocate Mrwebi had failed to disclose relevant documents that formed part 
I • 

of the record of his decision to withdraw charges against Major-General 

Mdluli9. 

71.3. Murphy J also rejected Advocate Mrwebi's contention that the decision to 

withdraw charges against Major-General Mdluli had been made in 

consultation with Mr Sibongile Mzinyathl. He also rejected Advocate 

Mrwebi's contention that investigations into the charges against Major­ 
General Mdluli were defective, and his evidence that Ms Breytenbach had 

believed that the charges were defective, as improbable. He found his 

evidence unrehable". 

71.4. Murphy J's findings against Advocate Mrwebi were confirmed by the SCA 11. 

72. As early as 18 July 2014 I had recommended to the Minister of Justice that 

the President pursue disciplinary action against, amongst others, both 

Advocate Mrwebi and Advocate Jiba. 

73. In the memorandum to the Minister of Justice referred to above, it was 

pointed out that: 

73.1 . Section 195 (1) of the Constitution requires public administration to be 

governed by democratic values and principles enshrined in the Constitution. 

These values require public servants to conduct themselves with a high 
standard of professional ethics, to provide services impartially, fairly· and 

equitably without bias, and to be accountable, 

73.2. The Code of Conduct of the NPA was informed by the values and principles 
that are enshrined in the Constitution, the NPA Act and the United Nations 

Guidelines on the Role of Prosecutors. It emphasises the crucial role that 

9 Booysen v Action National Director of Public Prosecutions, op cit at para [32J and [34] 
to FUL v NDPP, op cit at paras [58]; [61]; [68] 
11 NDPP v FUI. op cit at Fn6, paras [ 40] - [ 42] 
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prosecutors play in the administration of justice. It also stresses the need for 

prosecutors to be fair, effective and to act without fear, favour or prejudice. 

73.3. I requested the President to suspend Advocates Jiba and Mrwebi pending an 

inquiry into their fitness to hold the offices of Deputy NDPP and Directors of 

Public Prosecutions. I suggested that the inquiry be chaired by a retired 

Judge of the High Court. 

73.4. I pointed out that there were outstanding criminal proceedings against 

Advocate Mrwebi for defeating the ends of justice and for intimidation. 

74. At the time I wrote that memorandum I was considering appointing a fact­ 

finding inquiry to investigate allegations of unethical conduct by senior 

members of the NPA, including Advocates Jiba and Mrwebi. 

75. On 31 July 2014 Justice Yacoob was appointed to investigate, establish and 

determine: 

75.1. The alleged involvement of the NPA's employees, including senior officials, in 

the leaking of Information to the media and other interested parties; 

75.2. The alleged unethical and unprofessional conduct on the part of the NPA's 

employees. 

75.3. Whether any member of the NPA committed an unlawful act. 

76. Advocates Jiba and Mrwebl refused to cooperate with Justice Yacoob, 

despite my express instructions to them to do so. 

77. Justice Yacoob completed his report. 

78. Justice Yacoob made three recommendations, two of which were relevant to 

the Cassim inquiry. They were: 

78.1 . Criminal charges should be instituted or continued against certain members 

of the NPA; 
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55. I could speculate, as I did in my representations of I August 2014. But to 

have required me to speculate about the essential particulars of the 

allegations against me was unfair. 

56. Because I did not have the essential particulars of the allegations against me, 

I could not say whether they were true, or whether they we.re sufficiently 
serious to warrant suspension or whether they were such that it Is not 

possible for me to interfere with an investigation into them or with witnesses 
who made them: These are all considerations relevant to suspension. 

57. In his 8 August 2014 letter the President justified his refusal to provide me 

with particulars of the allegations by saying that: 

"It is my view that the details you require in paragraph 5 of your Jetter dated 

30 July 2014 and repeated under paragraph 2 of your recent Jetter are 

matters that will be the subject of the enquiry that I advised I shall be 

instituting. The information which I have provided is sufficient for the purpose 

of the representations which you are invited to make. In any event, it appears 
apparent from your initial response that you are was aware of the matters to 

which I refer. 

As a result, I do not deem it appropriate to engage on matters that will form 

the subject matter of the enquiry. My letter invites you to make 

representations as to why you believe I should not suspend you pending the 

finalisation of this enquiry and I await your supplementary representations by 
no later than the extended deadline of 16:00 on Wednesday 13 August 2014". 

58. I submit that it was unfair and unlawful to require me to respond to 
allegations as lacking in particularity as the allegations in the President's 
notice of 30 July 2014 were. 
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78.2. The NPA should appoint a Judicial Commission of Inquiry with powers of 

compulsion to investigate allegations of impropriety in the NPA. 

78.3. I handed a copy of Justice Yacoob's recommendations to the Minister of 

Justice and the President. They did not act on the recommendations. 

79. The Mokgoro Commission was later appointed by President Ramaphosa. 

I. The settlement agreement 

80. I had on 8 August 2014 submitted a founding affidavit to the Hi�h Court 

citing the President of the Republic of South Africa as the first Respondent 
and the Minister of Justice and Correctional Services as the Second 

Respondent, in an application to compel the President to furnish me with 
further particulars pursuant to his intention to hold an Inquiry into my fitness 

to remain in office. I did not proceed with my urgent application since 

negotiations then commenced between myself and the President with a 

view to settling the dispute that had arisen regarding my continued 

service as head of the NPA. 

81. There were a number of reasons why I negotiated a settlement agreement 
with the President. 

82. First, I entered into the settlement agreement to settle what I considered 
to 'be an intractable, undesirable and ongoing dispute between myself, the 

President and Minister Radebe. 

82.1. The source of the dispute was the fact that the President wanted me to 
vacate the office of the NDPP and I did not want to leave office. A number of 

spurious and baseless grounds were raised for me to depart office, and I 

vehemently disagreed with those grounds. To this day I maintain that I am fit 

and proper to hold the office of NDPP and would serve again. My fitness and 

propriety was agreed to and recorded by the President and Minister in the 
settlement agreement, and they did not contend otherwise before Court. 

Page 22 of 28 

derickdb
Highlight



685MSON185   (             )



686MSON186   (             )



687MSON187   (             )



688MSON188   (             )



689MSON189   (             )



690MSON190   (             )



691MSON191   (             )



692MSON192   (             )



693MSON193   (             )



694MSON194   (             )



695MSON195   (             )



696MSON196   (             )



MSON014

G. The Cassim Enquiry regarding the fitness of the NDPP to hold office: 

Terms of Reference 

59. By letter dated 5 February 2015 the President informed me that he had 

appointed Nazeer Cassim SC (Cassim) (assisted by LG Nkosi-Thomas and 
I 

SKD Mdladla) to chair an inquiry. 

60. The inquiry's Terms o'f Reference were published in Government Gazette No. 
I 

38453 on 9 February 2015. 

61. The TOR directed the Chairperson to inquire into whether it was fit or proper 

for me to hold the office of the NDPP in light of the following: 

61 .1.1 . My two previous separate convictions on charges of assault; 

61.1.2. The complaints of professional misconduct laid against me with the KwaZulu 
I 

- Natal Law Society; 

61.1.3. My having faced criminal charges for acts of violence; 

61.1.4. My arrest and detention on criminal charges; 

61.1.5. Media statements either issued by me or on my instruction that undermined 

or brought the office of the NDPP or the NPA into disrepute; 

61.1.6. Any other matter as might be relevant to the abovementioned issues and my 

fitness and propriety to hold the office of the NDPP as contemplated in 

section 9 (1 )(b) of the NPA Act. 

The President's complaints 

62. Submissions on behalf of the President and the Minister were filed on 

Monday 4 May 2015 at 18h30. 

63. His complaints in the submissions were different to the complaints in the 

Terms of Reference. 
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83.2. There was also considerable media attention paid to the dispute and 

speculation on the issues at stake regarding the integrity and functionality of 

the NPA. 

83.3. During May 2015, the President, the Minister and I concluded a 

settlement agreement in terms of which I agreed to relinquish my position as 

NDPP. I received a settlement amount equivalent to what I would have 

received as a salary had I served my full term as NDPP. In that agreement, 
the President acknowledged that l was a fit and proper person to hold office 

as the NDPP. 

84. I then vacated my office as the National Director of Public Prosecutions. but 

not in terms of Section 12(6) of the NPA Act.· 

J. My refusal to vacate my Office in terms of section 12(6) 

85. At all material times, the President, the Minister and the President's legal 
representative Mr Hulley, were aware that I did not intend to, and in fact did 
not, request the President to allow me to vacate office in terms of section 

12(6), me having informed them accordingly. 

86. In this regard, I met with Mr Hulley after the conclusion of the settlement 

agreement and shortly after I was served with the papers in the application 
issued out of the Court under case number 62470/15 (the Corruption 
Watch/ Freedom Under Law application). 

86.1. On 22 October 2015, I met with the Minister of State Security, David Mahlobo 
at the Beverley Hills Hotel in Durban, at his request. I drove him to Ebandla 
Hotel in Ballito where he was scheduled to speak at the opening of the 

"Integrity Leadership Summit", hosted by the Office of the then Premier of 

KwaZulu Natal, Mr Senzo Mchunu. 

86.2. I was acquainted with Minister Mahlobo from when we had both attended 

university at the same time. 

t6 
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PR O C EED IN G S O N  1 2  JU N E 2 01 9  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Par t  o f  t h e  w ork  s t r ea m s  th a t  

ha ve  b e en  p re se n t i n g  ev i d en ce  b e fo re  y ou .   To m or r o w  th e  av i a t i on  w ork  

s t r e a m  w i l l  b eg i n  i ts  w ork  fo r  t h e  n e x t  f ew  w e eks .   We  ob ta i n e d  t h e  

s ta te m e n t  f in a l l y  i n  i t s  s ig n e d  fo r m ,  a t t es ted  f o r m  l a s t  n i gh t  a n d  a t  –  a s  

a t  ye s te r d ay  i t  w as  n o t  c le a r  wh o  wo u ld  be  i m p l ic a te d  b u t  Ru le  3 .3  

No t ic es  w i l l  b e  iss u ed  a t  t h e  c on c l us io n  o f  t he  ev i de nc e .   C an  I  h a nd  u p  

Exh i b i t  EE1 ?  

C HA IR PER SO N :   We l l  y es  y ou  m ay.   No r ma l l y  Ru l e  3 .3  N o t i ce s  a r e  

iss ue d  b e fo re  i f  y o u  p r op os e  t o  ha ve  t he m  i ss u ed  a f t e r  w e  s ho u ld  10 

ex p l a i n  to  t h e  p ub l i c  w hy ?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .   C h a i r  t he  d i re c t i on  f r o m  

the  Ch a i r  w as  th a t  a  s e r i es  o f  w i t ne ss es  be  c a l l ed .   T ho se  w i t n ess es  

f a l l  ou ts i de  th e  n or m a l  p l a nn in g  o f  t h e  le g a l  t e a m  a n d  t he  i nv es t ig a t i o n  

t ea m .   I t  w as  o n ly  la t e  l as t  we ek  t ha t  i t  wa s  p la n n ed  t he r e fo r e  f o r  M r  

Nx as an a  in  t h e  a bs e nc e  o f  o th e r  w i t n ess es  wh o  w ere  u n av a i l a b l e  t o  

co m e  tod ay.   T he  t i m e  w as  s e t  a s i d e  f o r  c on s u l t a t i on  on  M o n d ay  t h e  

inv es t i ga to rs  ha v i n g  d on e  q u i t e  s o m e  p r ep ar a t i o n  ov er  t he  we ek e nd .   

M r  Nx as a na  wa s  n o t  av a i la b le  on  M o n da y  an d  t h e r e fo r e  h a d  t o  co m e  

f r o m  D ur b an  t o  J oh a nn es b ur g  t od ay  –  y es te rd ay  wh e n  h is  s t a te m e n t  20 

an d  ev id e nc e  w as  p r e par e d  i n  c o ns u l t a t i o n  w i th  t h e  l eg a l  t e a m  m ys e l f .   

I t  wa s  no t  c l e a r  un t i l  ye s te r d ay  ev e n i n g  w he n  t h e  s ta te m e n t  w as  f in a l l y  

a t t es te d  to  w ho  w o u l d  be  i m p l ic a te d  a nd  t o  w h a t  e x te n t .   I t  w as  n o t  

po ss i b le  t o  o b ta i n  f r o m  th e  v a r i o us  j u dg m e n ts  an d  c ou r t  re cor ds  r e a d  

ov er  th e  we ek e nd  w i t h  an y  c e r ta i n t y  w h o  sh ou l d  b e  i m p l i ca te d  a n d  f o r  
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t ha t  r e as on  a nd  b ec au se  t h is  w i t n ess  f a l l s  in t o  a  d i f f e r e n t  ca te gor y  f ro m  

tho se  th a t  a r e  p l a n ne d  f r o m  the  o u ts e t  we  wo u ld  a sk  yo ur  l e av e  t o  

i ss ue  3 .3 ’s  a f t e r  t h e  c on c l us io n  o f  t he  ev i d en ce  t od a y?  

C HA IR PER SO N :   We l l  d oe s  h is  ev i de nc e  n o t  re a l l y  re l a te  t o  m a t te rs  

t ha t  h av e  a l r ea dy  b e en  d ea l t  w i t h  i n  c o ur ts  an d  ju d g m e n t  -  j u dg m e n ts  o f  

t he  h i g h  c our t  an d  t he  c o ns t i t u t i o na l  c ou r t  an d …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   N o t  in …  

C HA IR PER SO N :   An d  w h ere  t ho se  w ho  m a y  b e  i m p l ic a ted  ha ve  be e n  

aw ar e  o f  th os e  –  o f  wh a t  he  sa ys  a bo u t  h i s  t e nu re  a t  t he  N PA a n d  t he y  

ha ve  h ad  a  c ha nc e  t o  re sp o nd  t o  t h os e .   D oe s  i t  c ov er  a ny th i n g  n e w ?  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes  i t  d oe s .  

C HA IR PER SO N :   I n  h is  s t a te m e n t?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T h e  s ta te m e n t  d o es  Ch a i r .   I t  –  

t he  f oc us  is  n o t  e n t i r e ly  o n  t h e  l i t ig a t i o n  t h a t  h as  g o n e  t h r ou g h  t h e  

co ur ts  c o nc er n i n g  th e  c i r c u m s ta nc es  u n d er  wh ic h  t he  co n t r ac t  o f  Mr  

Nx as an a  ca m e  to  a n  e nd  a n d  w ha t  t h e  c ou r t s  ha ve  s a i d  a bo u t  i t  a n d  

t he r e  a r e  va r i ou s  o the r  a p p l ic a t i on s  t h a t  h av e  c o m e  b e fo re  co ur t  

inc l ud i ng  t he  co ns t i tu t io n a l  co ur t  i n  r e l a t i on  t o  th e  t e r m i na t io n  o f  t h e i r  

se r v ic es .   Th e  e v i de nc e  o f  Mr  Nx as a na  d ea ls  w i t h  a  m u c h  b r oa d er  s e t  

o f  i s su es  a nd  i t  w as  on ly  on  f u l l  e xa m i n a t i o n  o f  t ho se  iss u es  th a t  th e  20 

ex ten t  a n d  t h e  b as i s  u po n  w h ic h  i m p l ica te d  p ers o ns  a r e  i n de e d  

i m p l ic a te d  c an  p r o pe r ly  b e  d e a l t  w i t h .   S o  t h e r e  a re  d i f f e r e n t  i s s u es .   

T he  v a r i o us  co ur t  ca se s  a re  a  m a t t e r  o f  re cor d  a nd  I  w i l l  i n  d ue  c ou rs e  

ask  l e av e  t o  p l ac e  o n  r ec or d  p u b l ic l y  exc e rp ts  f r o m  the  j u dg m e n t  o f  t h e  

co ns t i t u t i o na l  co ur t  i n  re la t io n  to  th e  m a t te r  t ha t  f i n a l l y  ca m e  b e fo r e  
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co ur t  w he re  t he  c o ns t i t u t i on a l  c o ur t ’s  a t t i t ud e  t o  th e  i nd e pe n d en ce  o f  

t he  N PA a nd  m a t te rs  re la te d  t o  th e  in d ep e nd e nc e  a re  se t  ou t .   Bu t  a p ar t  

f r o m  th a t  th os e  p ar t i c u l a r  i s s ue s  t h a t  le d  t o  t h a t  l i t ig a t i o n  i n  t h e  co ur ts  

a r e  n o t  c e n t ra l  to  t h i s  s ta te m e n t .   H e  de a ls  w i t h  o th e r  m a t te r s  i n  

ad d i t i on .  

C HA IR PER SO N :   We l l  as  yo u  s ay  h e  w as  a m o ng  a  n u m b er  o f  w i tn es se s  

t ha t  I  s a id  sh o u l d  be  ca l l e d .   O th er  w i tn es ses  w er e  w i t ne ss es  wh o  h av e  

be e n  i m p l ic a te d  b y  c e r t a i n  w i tn es se s  an d  o th e r  w i t ne ss es  w er e  n o t  

ne ce ss ar i l y  i m p l i ca te d  bu t  wo u l d  n e ed  t o  co m e  b e fo r e  t he  c o m m i ss i o n  

t o  g iv e  t h e i r  v e rs i on  wh ic h  co u l d  c o r r ob or a te  o r  n o t  c o r r o b ora te  10 

pr ev i o us  w i t n ess es  a n d  –  a nd  h e  –  h e  fa l l s  u n de r  La w  En fo rc e m e n t  b u t  

he  –  I  h a d  c on s i de re d  th a t  he  –  h is  e v id e nc e  –  h e  n e ed s  t o  g iv e  

ev i d e nc e .   Bu t  I  co nc e d ed  t h a t  w h a t  w as  i m p or tan t  r e la tes  t o  i n  r e gar d  

t o  h is  ev id e nc e  –  r e l a te  t o  h i s  te n ur e  a t  th e  N PA .   C e r ta in  m a t t e rs  

wh ic h  h a ve  be e n  i n  th e  pu b l ic  do m a i n  a s  f a r  a s  I  a m  c o nc er ne d  t ho se  

a r e  t h e  m a t te rs  I  ha d  i n  m i nd  a n d  p ar t i c u l a r ly  ho w  he  l e f t  t h e  N PA .   

No w  th a t  h as  b ee n  de a l t  w i th  ex te ns i ve ly  i n  a f f i da v i ts  t h a t  w er e  f i le d  by  

h i m  a n d  by  t h e  f o r m er  p r es id e n t  an d  o th e r  p e rs on s  i n  t h e  h i gh  c ou r t  

an d  i n  th e  m a t t e r  t h a t  cu l m i na ted  in  t h e  c on s t i t u t i on a l  co ur t .   I  t h i nk  i t  

wa s  b r o ug h t  by  Cor ru p t i o n  Watch  an d  m a yb e  o th e r  pa r t ie s .   Bu t  t he r e  20 

m a y  b e  o the r  m a t t e rs  t ha t  t he  le g a l  te a m  yo u  kn o w  h a d  y ou  k n o w a l s o  

t ho u gh t  o f  o nc e  h e  w as  to  b e  ca l l e d .   S o  I  w ou l d  l i ke  t h e  f u l l  s e t  o f  

a f f i d av i ts  i n  t h e  C or r u p t i on  Wa tc h  m a t te r  to  b e  p la ce d  be fo r e  m e  a s  

so on  a s  p os s i b l e  t o  g iv e  m e  a  f u l l  p ic t u r e  o f  th e  s i tu a t i o n .   So  o bv i o us ly  

yo u  c an  –  yo u  c a n  c ov er  wh a tev er  th e  le g a l  t e a m  or  yo u  t h i nk  s h ou l d  b e  
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–  s h o u l d  b e  c ov er e d  in  r e l a t i o n  t o  h is  ev i d en ce  bu t  i n  p a r t i c u la r ly  I  wa s  

in te r es te d  i n  h is  te n ur e  a t  th e  N PA .   So m e o f  th e  m a t t e r s  th a t  m a y  b e  

i m po r ta n t  f o r  t h e  co m m i s s i on  in  th e  l ig h t  o f  h is  t e r m s  o f  r e fe r e nc e  t h e r e  

ha ve  b e en  a l l  k i nd s  o f  a l l eg a t i o ns  a nd  ev i d en ce  a b ou t  t h e  N PA a n d  t he n  

o f  co ur se  t he  c i r c u m s tan ce s  u nd er  w h ic h  h e  v ac a te d  o f f i c e .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .  

C HA IR PER SO N :   So  I  t h ou g h t  I  wo u ld  j u s t  m a k e  c le a r  w h a t  I  h a d  i n  

m i nd  b u t  f r o m  th e  l eg a l  te a m ’s  po i n t  o f  v i ew  y o u  –  y o u  a r e  a t  l a r g e  to  

cov er  m u ch  m o r e  th a n  th a t  i f  yo u  be l i ev e  he  h as  g o t  m or e  i n  –  m or e  

ev i d e nc e  t h a t  re la tes  t o  m a t t e r s  f a l l i n g  u n d er  o u r  t e r m s  o f  r e fe r e nc e .  10 

A D V PA U L J O SEPH  PR ETO R IU S  SC :   T h e  i nv es t i g a to rs  ha ve  d on e  a n  

en or m o us  a m o u nt  o f  w or k .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  t he  t i m e .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   F ro m  the  d ay  i n  wh ic h  i t  w as  

de c i d ed  t ha t  M r  N xa sa n a  s ho u l d  be  r e q ue s ted  t o  g iv e  ev i de nc e .  

C HA IR PER SO N :   Ye s ,  y es .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   T he  d oc u m e n ts  t o  wh ic h  y o u  

ha ve  r e fe r r ed  p ar t i c u la r ly  t he  co ur t  d o cu m en ts .  20 

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   H av e  b e en  c o l l a te d .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   We  do  h av e  t h e m  he re .  

C HA IR PER SO N :   Ye s .  
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A D V PAU L J O SE PH  PR ETO R IU S  SC :   An d  a r e  a b l e  to  pu t  th e m  be fo r e  

yo u .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SE PH  PR ET O R IU S  SC :   I t  wa s  ho w ev er  ne ce ss ary  t o  

le av e  t he  p u b l ic  d o m a i n  t o  on e  s i de  a n d  c on ce n t r a te  o n  t he  a l l e ga t io ns  

re l ev a n t  b o th  i n  t h e  c ou r t  a pp l i ca t io ns  a nd  o the r  m a t t e rs  re le va n t  as  

t he  ev id e nc e  o f  th e  c o m m i ss io n  h as  b ee n  pu t  be fo r e  y ou .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  o rd er  t o  ge t  t he  d e ta i l .  

C HA IR PER SO N :   Ye s .  10 

A D V PA U L J O SE PH  PR ET O R IU S  SC:   O f  e xa c t ly  w ha t  a l le g a t i on s  h e  

m a ke s .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  wh o  s h ou ld  b e   

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   Ser ve d  w i t h  n o t ic es  i n  re g ar d  t o  

t he  de ta i l  th a t  y ou  w i l l  h ear .  

C HA IR PER SO N :   Ye s .   No  t ha t  i s  f i ne .   T h an k  y ou .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   O f  pa r t i c u l a r  co nc er n  to  t h e  

le g a l  te a m  ar e  th e  qu es t io ns  as  to  t h e  in d ep e n de nc e  a n d  e f f ec t iv en es s  20 

o f  th e  N a t i o na l  P ro se cu t in g  Au th or i ty  a n d  t he  q u es t i o n  w i l l  b e  ra is e d  as  

t o  w h a t  e x te n t  i f  a ny  t he re  h as  b ee n  p o l i t i ca l  i n t e r fe r e nc e  i n  se n i o r  

ap p o i n tm e n ts  i n  t he  N a t i on a l  Pr os ec u t i n g  Au tho r i ty  a nd  t h e  e f f ec t  t h is  

ha s  h a d  o n  th e  e ff i c ac y  o f  th e  o rg a n i sa t i o n  a n d  t h is  i s  a  m a t te r  

ad dr es se d  per t in e n t ly  by  J us t ic e  M ad l an g a  i n  t h e  c on s t i tu t io n a l  c o ur t  
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j u d g m en t  a n d  I  w i l l  ask  l e av e  to  p u t  exc er p ts  o n  r ec or d  i n  d ue  c our se  a t  

t he  c o nc lu s i on  o f  th e  e v i d en ce .    

C HA IR PER SO N :   Ye s  we l l  I  t h i nk  y ou  sh o u l d  pu t  i n  t h e  wh o le  j ud g m e n t  

an d  d r aw  p ar t i c u l a r  a t te n t i o n  t o  pa r t i c u l a r  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .  

C HA IR PER SO N :   Pa r ts  o f  t h e  j ud g m e n t  t ha t  y o u  th i nk  a re  p a r t i c u la r ly  

i m po r ta n t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a t  j u dg m e n t  i s  i n  yo ur  b un d l e .  

C HA IR PER SO N :   Ye .  

A D V PAU L J O SE PH  PR ETO R IU S  SC :   A f t e r  t h e  d i v i d e r  a t  p a ge  85  an d  10 

f o l l o w i n g .  

C HA IR PER SO N :   O ka y.   N o  t h a t  i s  f i n e .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I t  i s  a  ve ry  i ns t r uc t iv e  j ud g m e n t .  

C HA IR PER SO N :   Ja .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   I n  re gar d  t o  th e  i ss ue s  th a t  th e  

co m m i ss io n  i s  d e a l i n g  w i th .  

C HA IR PER SO N :   Ye s .   N o  t h a t  i s  f i n e .   I n de e d  o f  c o urs e  t he  m a in  p o i n t  

o f  M r  N xa sa n a ’s  ev id e nc e  h as  to  be  ab o u t  t he  i n de p e nd e nc e  o f  t h e  N PA 

an d  wh e the r  t h e r e  h as  be e n  i n te r f e r e nc e  w i t h  i t  a n d  b y  w h o m  an d  i n  

wh a t  c i r c u m s tan ce s  wo u l d  t h a t  i n te r f e re nc e  be  j us t i f ie d ?   Is  i t  20 

pe r m iss ib l e ,  i s  i t  no t  p e r m is s i b l e ?   So  m o r e  t ha n  a ny th i n g  t ha t  i s  –  t ha t  

i s  t he  m os t  i m p or tan t  t h i n g  ev ery th i n g  e l s e  is  a bo u t  t ha t .   Yo u  k no w a l l  

t he  ev id e nc e  h as  t o  re vo lv e  a ro u nd  t ha t  w h e th er …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n d ee d .  

C HA IR PER SO N :   T h e re  w as  in te r f e re nc e  a nd  i f  s o  wh a t  fo r m  i t  t o ok  an d  
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un d er  wh a t  c i r c u ms ta nc es .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ye s .   And  n o t  o n ly  M r  N xa s an a  

bu t  o th e r  w i t n ess es  w i l l  de a l  w i t h …  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th o se  qu es t io ns .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  th e i r  a ns w ers .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  d ue  co urs e .  

C HA IR PER SO N :   Ja .   No  t ha nk  yo u .  10 

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Ch a i r  b un d le  EE1  is  o u t  o f  

se qu e nc e  b ec au se  h e  b u nd le s  f o r  t he  av i a t io n  t r a nc he  o f  e v i d en ce  h av e  

a l r e ad y  b e en  p r e par e d .  

C HA IR PER SO N :   Ye . s  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   As  bu n d l e  DD .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   So  th is  i s  a  l i t t le  o u t  o f  

se qu e nc e  b u t  I  t h i nk  t h e  c i r cu m s tan ce s  l e f t  us  w i th  n o  c ho ic e .  

C HA IR PER SO N :   Ja .   Ye s  o ka y.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   M a y  th e  w i t ne ss  be  s w or n?  20 

C HA IR PER SO N :   T h a nk  y o u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   O r  m a y  h e …  

C HA IR PER SO N :   P l e as e  s we ar  h i m  i n .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   G iv e  t h e  a f f i r m a t i o n ?  

C HA IR PER SO N :   O r  a d m i n is t e r  th e  a f f i r m a t i o n .  
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R EG IST R A R:   P le as e  s ta te  y o ur  fu l l  n a m e s  f o r  th e  r ec or d?  

A D V M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:   M x o l is i  Sa n d i l e  O l iv e r  

Nx as an a .  

R EG IST R A R:   D o  y ou  ha ve  an y  o b j ec t io n  w i th  m a k i ng  t he  p r esc r i be d  

a f f i r m a t i on ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   N o  I  h av e  no n e .  

R EG IST R A R:   D o  yo u  s o le m n ly  a f f i r m  t h a t  t h e  e v i d en ce  yo u  w i l l  g i ve  

w i l l  b e  t he  t r u th ,  t he  w h o l e  t ru th  a nd  n o th i ng  b u t  t h e  t r u th ,  i f  s o  p l e as e  

ra i se  yo u  r i g h t  h a nd  a nd  s ay,  I  t r u ly  a f f i r m ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   I  t r u l y  a f f i r m .  10 

R EG IST R A R:   T h an k  yo u .  

C HA IR PER SO N :   T h a nk  y o u .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Mr  Nx as an a  w ou l d  y ou  b r in g  t he  

m ic r o p ho n e  c l os er  t o  yo u  p l e as e?   Yo u  h av e  i n  f ro n t  o f  y o u  a  b un d l e  

m ar ke d  EE1 ,  d o  yo u  s e e  t h a t?   I t  i s  Exh i b i t  EE1 ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  I  ha ve .  

A D V PA U L J O SE PH  PR ET O R IU S  SC:   Wo u l d  y ou  g o  t o  p a ge  2 7  

p l e as e?    

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  I  a m  o n  p ag e  27 .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   W ho se  s ig n a tu r e  is  t h a t  a t  th e  20 

bo t t o m  o f  p a ge  2 7?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  I  c o n f i r m  t h a t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I s  t ha t  y o ur  s ig n a tu r e ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  i t  i s  m y  s ig n a tu r e .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   D i d  y o u  a t t es t  t o  t h is  a f f i da v i t  
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l as t  n i g h t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  I  d i d .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   An d  th e  s ta te m e n t  f r o m  p a ge  1  

t o  28  a r e  y o u  sa t is f i e d  t h a t  t ha t  c o r r ec t l y  re f le c ts  t h e  co n ten ts  o f  t he  

ev i d e nc e  t h a t  yo u  a re  g o i n g  t o  g iv e  an d  w i sh  to  g i ve ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ye s  Ch a i r  I  do  c o n f i r m  

t ha t  th is  i s  my  s ta te m e nt .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   An d  s u b j ec t  t o  a ny  ty p o gra p h i ca l  

e r r o rs  o r  o th e r  e r ro rs  w e  m ay  c o m e  ac r os s  o f  w h ic h  we  do  n o t  ye t  k n ow  

the  c o n te n ts  a r e  t r u e  a n d  c o r r ec t?  10 

A D V M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:   Th e  co n ten ts  a re  t r u e  an d  

co r r ec t  I  c on f i r m  t h a t .  

C HA IR PER SO N :   M r  P r e to r iu s  b e fo re  y o u  p r oc e ed  I  n o t i ce  th a t  t h e  

w i t ne ss  d i d  a n  a f f i r m a t io n  no w  bu t  t he  s ta te m e nt  i s  –  I  n o t ic e d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   So r r y  C ha i r .  

C HA IR PER SO N :   I  n o t ic ed  t h a t  th e  w i t n ess  –  t he  w i tn es s  a f f i r m e d  a  f ew  

m i nu tes  ag o  bu t  th e  a f f i da v i t  i s  –  i s  a n  a f f i da v i t  a n d  i t  i s  u nd er  oa th .   Is  

ev ery th i n g  i n  o r d er  w i t h  t h a t?  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   I  no t ic e  th a t  no w  C ha i r.   T h is  

m or n in g  I  ask e d  th e  w i t n ess  M r  Nx as a na  w h ic h  h e  wo u l d  p r e fe r  –  w h i c h  20 

co urs e  o f  ac t i o n  h e  wo u l d  l i k e  to  t ak e  t o d ay  I  w as  –  my  a t te n t i o n  w as  

no t  d r aw n  t o  t h e  f ac t  t ha t  t h is  w as  an  oa th  n o r  d i d  I  h av e  –  p ay  a ny  

a t t e n t i on  t o  i t  q u i t e  ho n es t l y  C h a i r .   Bu t  p e r h ap s  t h e  w i tn es s  m i g h t  

ex p l a i n ?  

C HA IR PER SO N :   We l l  w e  c an  –  w e  c a n  a s k  –  Mr  Nx as a na ?  
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A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   C h a i r  t h an k  yo u .  

C HA IR PER SO N :   Ye s .  

A D V M XO L I S I  SA N D IL E  O L I VER  N XA SA N A:   C h a i r  i t  i s  a n  o p t i on  t h a t  

wa s  op e n  t o  m e  I  w a s  ask e d  a  qu es t io n  t he n  I  o p ted  f o r  a n  a f f i r m a t i o n  

bu t  I  d o  no t  ha ve  a  p ro b le m  g iv in g  ev i d en c e  u n de r  o a th .  

C HA IR PER SO N :   So …  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   I n  l i ne . . .  

C HA IR PER SO N :   E i t he r  i t  i s  f i n e .   T h is  y o u  d id  as  an  o a th  an d  i t  i s  f in e  

an d  no w  y o u  d id  a n  a f f i r m a t i o n  b o th  a r e  f i n e  I  ju s t  w a n t  t o  c he ck  th a t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  i t  i s  f i n e .  10 

C HA IR PER SO N :   T h ey  a r e  b o th  f in e ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   O ka y  a l r i g h t .   T h a nk  y ou .  

A D V PA U L J O SEPH  PR ET O R IU S  SC :   Mr  Nx as a na  i t  i s  c o m m o n  

kn ow l ed g e  t ha t  yo u  a r e  a  f o r m er  N a t i o na l  N a t i o n a l  D i re c to r  o f  Pu b l i c  

P ro se cu t io ns .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  i n  t h a t  c ap ac i ty  y ou  ca r r i e d  

ou t  t he  d u t i es  o f  y o ur  o ff i c e  i n  Pr e to r i a ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  20 

A D V PA U L J O SE PH  PR E TO R IU S  SC :   R i gh t .   Be fo r e  w e  de a l  w i th  t h e  

pe r i od  o f  yo ur  o wn  o f f i c e  an d  b e fo r e  w e  de a l  w i th  t h e  b r i e f  h is t o r y  o f  

t he  N PA a t  le as t  t o  y ou r  k no w le d ge  b e fo r e  y o u  c a m e  to  t h e  N PA p l e as e  

t e l l  t h e  C h a i r  w h a t  y our  q u a l i f i c a t i o ns  a re  an d  wh a t  p r o fes s i o n  y ou  

pe r f o r m i n g  a t  th e  m o m e n t?  
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A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ch a i r  I  ho ld  a  B .P r oc  

De gr e e  a n d  an  L L B  D eg re e  bo th  de gr e e s  w h i ch  I  o b ta in e d  f ro m  th e  

Un iv e rs i ty  o f  Z u l u l a nd .  I  se r ve d  a r t i c l es  o f  c l e rks h ip  a n d  I  w as  a d m i t te d  

as  a n  a t t o r ne y  i n  19 9 7  an d  f r o m  th a t  d a te  o f  m y  [ i nd is t in c t ]  I  p r ac t i ce d  

f r o m  m y  o wn  ac co u n t  un t i l  2 01 3  wh e n  I  w as  a pp o i n ted  as  t h e  Na t io n a l  

D i r ec to r  o f  Pu b l ic  P r os ec u t i on s .    

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yo u  l e f t  t he  N a t i on a l  D i r ec to r  o f  

Pu b l ic  Pr o se cu t io ns  po s t  i n  M a y  20 1 5 ,  i s  t ha t  c o r r ec t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   An d  s i nc e  t h en  w ha t  w or k  h av e  10 

yo u  b e en  p er fo r m i n g  i f  an y?  

A D V M XO L I S I  SA N D IL E  O L I VER  N XA SA N A:   I  h av e  g on e  b ack  t o  s e t  

up  m y  p r ac t ic e  a g a i n  a nd  I  a m p r ac t ic i n g  i n  D urb a n  f o r  m y  o w n acc o un t  

as  th e  a t t o r n ey.  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   So  yo u  a r e  a n  a t to rn ey  i n  p r i va te  

p r ac t i ce  [ i n d i s t i nc t ] .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   A l r i g h t .   In  Sec t i o n  A o f  yo ur  

s t a te m e n t  a t  pa g e  1  y ou  ha ve  g iv e n  a  b r i e f  t i m e l in e  i n  o r d er  t o  

i l l us t r a te  a  po in t  t ha t  i s  p e r t i n en t  t o  t h e  wo rk  o f  t he  c o m m i ss io n .   Yo u  20 

se t  o u t  i n  pa r a gr ap h  3  a  t i m e l in e  an d  i n  t h a t  t i m e l i ne  y o u  n o te  w h o  h as  

be e n  t h e  N a t i o na l  D i r ec to r  o f  Pu b l ic  Pr os e cu t i o ns  fo r  w ha t  pe r i o d  s i nc e  

Apr i l  20 0 1 .   Wo u ld  yo u  p l ac e  t h a t  o n  r ec or d  p le as e ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   T h an k  y o u  C h a i r .   To  t h e  

be s t  o f  m y  r ec o l l ec t i o n  C ha i r  t h e  –  M r  B u l e l a n i  N gc uk a  w as  th e  f i r s t  
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Na t io n a l  D i r ec to r  o f  Pu b l i c  P ro se cu t io ns .   I  t h i nk  f ro m  Ap r i l  2 00 1  u n t i l  

31  Au g us t  2 0 0 4 .   An d  D oc to r  S i la s  Ra m a i t e  i n  a n  ac t in g  p os i t i o n  wa s  

t he  D i re c to r  o f  Pub l i c  P r os ec u t i on s  –  Na t io n a l  D i re c to r  o f  Pub l i c  

P ro se cu t io ns  f r o m  Au g us t  2 0 04  t o  J a nu ary  2 00 5 .   T he n  i n  –  o n  1  

F eb ru ary  2 0 05  t o  7  F e br uar y  2 0 0 9  Ad voc a te  Vus i  P ik o l i  w as  t h e  

Na t io n a l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s .   A f t e r  h i m  Ad v oc a te  M o ko ted i  

M p sh e  i n  a n  a c t i ng  ca p ac i t y  w as  a ls o  a p p o i n te d  a s  t h e  N a t i o na l  

D i r ec to r  o f  Pub l i c  Pr os ec u t i o ns  f r o m  1  M a y  2 00 9  un t i l  3 1  Oc tob er  2 00 9 .   

A f t e r  h i m  o n  1  D ec e m b er  20 0 9  un t i l  8  M a y  2 0 1 2  Ad v oc a te  M e nz i  

S i m e la n e  w as  t h e  N a t i o na l  D i r ec to r  o f  Pu b l ic  Pr os ec u t i o ns .   Th e n  o n  2 0  10 

De ce m b e r  2 0 11  u n t i l  3 0  Se p te m b er  2 0 13  Adv oc a te  N o m g co b o  J ib a  wa s  

a ls o  –  wa s  ap p o i n ted  to  ac t  as  t h e  Na t io n a l  D i r ec to r  o f  Pu b l i c  

P ro se cu t io ns .   Th e n  o n  1  Oc tob er  2 0 1 3  I  t oo k  u p  t he  po s i t i o n  u n t i l  t he  

31  M a y  20 1 5 .   I  w as  th e  N a t i on a l  D i re c to r  o f  Pu b l ic  P r os ec u t i on s .   I  

wa s  s ucc e ed e d  b y  Ad vo ca te  Sha u n  Ab ra h a m s  o n  th e  18  J u ne  2 01 5  un t i l  

13  Au g us t  2 0 18 .   O n  th e  1  Au g us t  2 0 18  t o  31  Ja n ua ry  2 0 1 9  D oc to r  S i l as  

Ra m a i t e  ag a i n  w as  a pp o in te d  to  ac t  i n  th a t  c ap ac i ty.   Th e n  f r o m  th e  1  

F eb ru ary  20 1 9  t o  d a te  w e  h av e  a  p e r m a n e n t  Na t io n a l  D i r ec to r  o f  Pu b l ic  

P ro se cu t io ns  in  Adv oc a te  Sh a m i la  Ba to h i .    

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T he  s ta tu to r y  t e r m  o f  o f f i ce  o f  20 

t he  N a t i on a l  D i re c to r  o f  Pu b l ic  Pr os ec u t i o ns  i n  te r ms  t h e  N a t i o na l  

P ro se cu t in g  Au th or i t y  Ac t  wh a t  i s  t ha t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   I t  i s  te n  y e ars .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   A l r ig h t .   Ha s  a ny  o f  th e  ND PP,  

Na t io n a l  D i r ec to rs  o f  Pu b l ic  P ro se cu t io ns  s i nc e  i t s  i nc e p t i on  ev er  
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co m p le te d  a  t en  y e ar  te r m  o f  o f f i ce ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   U n fo r tu n a te ly  no t  Ch a i r.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   R i gh t .   C ha i r  t h e  co ns t i t u t i o n a l  

co ur t  in  th e  j ud g m e n t  w e  r e fe r re d  t o  e a r l i e r  h as  m a d e  so m e  pe r t i ne n t  

re m ar ks  in  r eg ar d  t o  s ec ur i ty  o f  t en ur e  in  re l a t i o n  t o  th e  i nd e pe n d en ce  

o f  t he  N PA a n d  t ha t  i s su e  w i l l  b e  d ea l t  w i t h  in  du e  co ur se .   F o r  t h e  

m o m e n t  Mr  Nx as a n a  yo u  r ec a l l  c e r ta i n  e ve n ts  i n  r e l a t i o n  t o  s o m e  o f  t h e  

ap p o i n tm e n ts  a n d  d i s m iss a l s  o f  N a t io n a l  D i r ec to rs  o f  Pu b l ic  

P ro se cu t io n  t ha t  i s  no t  n ec ess ar i l y  t o  g i ve  a  c o m p le te  r ec or d  o f  t he  

ev i d e nc e  i t  i s  m e re ly  to  h i gh l i g h t  a nd  r a i se  q u es t i o ns  a t  t h is  p o i n t  i n  10 

t i m e  C ha i r .   Wo u l d  y ou  t e l l  t he  C ha i r  o f  th e  ev e n ts  o f  wh ic h  yo u  ha ve  a t  

le as t  i n d i r ec t  k n o w l ed g e  f ro m  p ar a gr ap hs  4  o n wa rd s?  

A D V M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:   T h a nk  y o u  C ha i r .   Ch a i r  

t he  iss u es  a r e  o f  p u b l ic  k n ow l ed g e .   Ad v oc a te  Bu l e l an i  N gc uk a  a s  th e  

f i r s t  N a t i on a l  D i re c to r  o f  Pu b l ic  Pr os ec u t i on s  w as  s ub j ec te d  to  a  

co m m i ss io n  o f  i nq u i r y  a f te r  a l le g a t i on s  w e re  m a d e  a ga i ns t  h i m  t h a t  h e  

wa s  an  a pa r th e i d  s py  a n d  a f t e r  he  w as  c l ea re d  by  t he  c o m m is s i on  t h a t  

wa s  h ea d ed  i f  m y  m e m o ry  se rv es  m e  we l l  by  J u dg e  H e f f e r  h e  t he n  l e f t  

t he  N PA .   T h e n  Ad vo ca te  Vus i  P i k o l i  wa s  a l so  s u b j ec ted  t o  t h e  s a m e  

p r oc ess  o f  a  co m m i ss i on  o f  i n qu i r y.   I  k n ow  a t  th e  t i m e  h e  ha d  20 

re i ns ta te d  c h ar ge s  ag a i ns t  t h e  f o r m e r  Pr e s id e n t  J ac ob  Z u m a  a n d  a ls o  

ha d  i ns t i tu t ed  c r i m i n a l  p ro ce e d i n gs  ag a i n s t  th e  t he n  C o m m i ss io n er  O f  

Po l ic e  a n d  t he  Pr es id e n t  o f  I n t e r p o l  a t  t he  t i m e  Mr  J ack i e  Se le b i  –  

Co m m i s s i on er  J ac k i e  Se l e b i  I  m e an .   De sp i t e  a ls o  h is  –  d es p i t e  h i m  

be i ng  c le a r ed  a t  th e  G i n wa l a  Co m m iss io n  o f  I n qu i r y  h e  w as  
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ne ve r th e l es s  re m o v ed  f r o m  o f f i ce .    

C HA IR PER SO N :   H m .   I  kn o w tha t  th e  in q u i r y  t ha t  w as  c h a i r e d  by  

Do c to r  G in w a l a  w as  an  in q u i r y  u nd er  th e  P ro se cu t in g  Au th or i t y  Ac t  as  

op p os e d  t o  a  C o m m i ss i o n  o f  I nq u i r y  u n de r  t h e  C o m m is s i o ns  Ac t .   I  a m  

no t  s u r e  ab o u t  t h e  I n qu i r y  t h a t  w as  c h a i r e d  b y  Ju s t ic e  He f f e r  in  r e la t io n  

t o  M r  Ng vu ks  w he th er  i t  w as  a  C o m m i s s io n er  o f  I nq u i r y  u nd er  t h e  

Co m m i s s i on s  Ac t  o r  wh e ther  i t  wa s  a n  in q u i r y  u nd er  th e  –  ju s t  an  

in q u i r y  u n de r  t h e  Na t io n a l  P r os ec u t i ng  A u th or i t y  Ac t .   Bu t  I  t h i nk  t he  

po i n t  yo u  m a ke  is  no t  a bo u t  th os e  t ec hn ic a l i t i es  i t  i s  s i m p l y  th a t  c e r t a i n  

in q u i r ie s  p r ec e d e  t h a t .  10 

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Pr ec e de  t ha t .  

C HA IR PER SO N :   T h e i r  d e pa r tu r e .   Bu t  i t  i s  j us t  i m p o r ta n t  t o   

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   To  m ak e  a  d is t i nc t io n .  

C HA IR PER SO N :   To  –  w he n  we  a r e  n o t  s u r e  j a .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA NA:   Ye s  th a nks  C ha i r  fo r  

b r i n g i n g  t h a t  t o  m y  a t te n t i o n .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   Wh a t  i s  c o m m o n to  b o th  

p r oc ee d i n gs  h o w ev er  i s  t h a t  t he  i n qu i r i es  wh e the r  ju d i c i a l  o r  in t e r na l  t o  

t he  N PA Ac t  acc or d i n g  t o  t h e  b es t  o f  yo ur  re co l l ec t io n  a ny w ay  i n  

p r i nc i p l e  a t  l e as t  c le a r  bo th  Mr  N gc uk a  a n d  M r  P i ko l i ?  20 

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   An d  th e n  ho w  w as  M r  P i ko l i  

f i n a l l y  r e m ov e d ,  ca n  y o u  re ca l l ?   W i t ho u t  g o i n g  i n to  t oo  m u ch  de ta i l .  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ch a i r  I  r e m e m b er  t h a t  

de sp i te  h i m  ha v i n g  b e en  c l ea re d  bu t  a t  t h e  t i m e  I  t h i nk  i t  w as  P re s i d en t  
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Kg a l e m a  M o t la n the  w as  t h e  Pr es id e n t  o f  t h e  Re p ub l i c  o f  So u th  A f r i ca .   I  

t h i nk  t he  m a t t e r  h a d  to  b e  r e fe r re d  t o  Par l ia m e n t  a f t e r  t h e  Co m m i ss i on  

o f  In q u i r y  b u t  I  t h i nk  t h ey  t oo k  a  d ec is io n  t ha t  sh e  s h o u l d  no t  b e  

re ta i ne d  a t  N PA .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Yo u  h av e  t o l d  th e  Ch a i r  i n  y o ur  

t i m e l i n e  s u m m a ry  th a t  Adv oc a te  M p sh e  w as  no t  in  t he  p os i t io n  o n  a ny  

pe r m an e n t  b as is .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

C HA IR PER SO N :   I  a m  so r ry  M r  Pr e to r i us  d i d  he  c o m p l e te  t he  s to r y  i n  

re l a t i o n  to  M r  Ng cu ka ,  h i s  re s i g na t io n  a f t e r  t he  i nq u i r y,  d i d  h e  c o m p le te  10 

t ha t  pa r t ?   W ha t  ha p p en e d  t o  Mr  N gc uk a  a f t e r?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  r e l a t i o n  t o  Ch a i r?  

C HA IR PER SO N :   I n  r e l a t i on  t o  Mr  N gc uk a?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   N gc uk a  y es .  

C HA IR PER SO N :   D id  h e  c o m p l e te  t h e  s to r y  a bo u t  w h a t  h a pp e n ed  a f t e r  

t he  in q u i r y  ch a i r ed  by  J u dg e  He f f e r ?  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   Ye s .   H o w  d i d  h is  t e r m  o f  o f f i c e  

co m e  to  a n  e n d  t o  t he  be s t  o f  y o ur  re co l l ec t i o n?    

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   My,  m y …  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   An d  th a t  i s  a f t e r  th e  J u dg e  20 

He f fe r  in q u i r y?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   M y  u nd ers ta nd i ng  Ch a i r  

i s  t h a t  Mr  N gc uk a  re s i gn e d .  

A D V PAU L J O SE PH  PR ETO R IU S  SC :   An d  t h en  i n  re l a t i on  to  M r  P ik o l i  

yo u  sa i d  t o  t h e  C h a i r  th a t  t h e  m a t t e r  ca m e  be fo r e  Pa r l ia m e n t  a n d  
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su bs eq u e n t  t o  t ha t  h is  –  o r  a s  a  c on se q ue nc e  o f  t h a t  h i s  t e r m  o f  o f f i ce  

ca m e  to  a n d  e nd ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   I t  c a m e  to  a n  en d  –  I  

un d ers ta nd  th a t  a t  t i m e s  h e  d i d  m ak e  a t t e m p ts  to  ta ke  t he  m a t te r  t o  

co ur t  b u t  I  th i nk  he  w as  d r a i n ed  o u t  a n d  h e  c ou l d  n o t  pu rs ue  t h e  m a t te r  

an d  u l t i m a te ly  a  s e t t l e m e nt  a g r e e m e nt  w as  re ac h ed  a n d  h e  l e f t  t he  

N PA .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   A l r i g h t .   A l r i gh t .   T he  d e ta i l s  

Ch a i r  a r e  un d ers tan d a b ly  n o t  p l ac e d  be fo re  y o u  in  t h e i r  t h o r o ug h ne ss  

bu t  w i l l  b e  i n  t i m e .   T he n  i n  r e l a t io n  t o  M e nz i  S i m e la n e  w ha t  i s  y ou r  10 

rec o l l ec t i o n?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   M y  re co l l ec t io n  C ha i r  i s  

t ha t  w h e n  M e nz i  S i m e l an e  wa s  –  Ad v oc a te  M e nz i  S i m e la n e  w as  

ap p o i n ted  as  t h e  N a t i o n a l  D i r ec to r  o f  Pu b l ic  P ro se cu t io ns  h e  wa s  th e  

D i r ec to r  G e n era l  o f  J us t i ce  b e fo re  t h a t  an d  a t  t he  i nq u i r y  –  a t  th e  

G in w a l a  I n qu i r y  h e  w as  c a l le d  t o  t es t i fy  a nd  th e  G i n wa la  In q u i r y  m a d e  

so m e  c r i t i c a l  r e m ar ks  ab o u t  h is  t es t i m o n y  a m o ng s t  o the r  th in gs  t h a t  h is  

ev i d e nc e  wa s  c o n t ra d i c to r y  an d  w he n  h e  wa s  ap p o i n te d  by  t h e  

P re s i de n t  a t  t h e  t i m e  as  t he  N a t i o na l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  

t he  I  t h in k  i t  w as  D A i f  I  a m  n o t  m i s ta k en  w ho  t he n  c h a l l e n ge d  h is  20 

ap p o i n tm e n t  a n d  u l t i m a te ly  t he  m a t t e r  ca m e  b e fo r e  t h e  c on s t i t u t i on a l  

co ur t .   T h e  c on s t i t u t i on a l  co ur t  de c l a r ed  h e  –  t he  a pp o i n tm e n t  i r r a t i o na l  

an d  r ev ie w ed  i t  a n d  se t  as id e .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   He  w as  th e n  I  u nd ers ta nd  

re p l ac ed  in  a n  a c t i ng  c a p ac i ty  by  Adv oc a te  J ib a ?  
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A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   A l r i gh t  a n d  we  w i l l  ta lk  o f  t h a t  i n  

a  l i t t le  m or e  de ta i l  i n  d u e  co ur se .   I  u n d ers tan d  y o u  w er e  t h en  

ap p o i n ted  w he n ?  

A D V M XO L I S I  SA N D IL E  O L I VER  N XA SA N A:   C h a i r  I  w a s  ap p o i n te d  o n  

t he  31  Au g us t  2 0 13  w i t h  e ff e c t  f r o m  the  1  Oc to be r  2 0 13 .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   A l r ig h t .   D o  y o u  r ec a l l  a n y  

l i t i g a t i on  b e fo r e  o u r  c o ur ts  i n  r e l a t i on  t o  a  d i r ec t i ve  t o  t h e  P r es i d e n t  t o  

m a ke  a  p e r m a n en t  a pp o i n tm e n t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  I  do .  10 

A D V PA U L J O SEPH  PR ETO R IU S  SC :   To  th e  po s t  o f  ND PP?   Wo u l d  

yo u  j us t  te l l  t he  c o ur t  –  t e l l  t h e  C h a i r  b r ie f l y  a bo u t  t h a t  p le as e ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   C ha i r  I  t h i nk  t he  

o r ga n i sa t io n  c a l l ed  C ASAC  h a d  t ak en  t he  m a t te r  t o  c o ur t  c o m p e l l i ng  t h e  

P re s i de n t  t o  m a ke  a  p e r m a n en t  a p po in tm en t .   I  t h in k  a t  t h e  t i m e  t h e  

re as on s  t h ey  a dv a nc e d  w as  t ha t  th e  o f f i ce  o f  t he  N D PP w as  su ch  a  

c r i t i ca l  o f f i c e  t ha t  w e  c a nn o t  a f fo rd  t o  ha v e  an  ac t in g  a nd  N D PP a t  t h e  

t i m e  a nd  t h a t  t h e  p os i t i on  h ad  t o  b e  f i l l e d  o n  a  p e r m a n en t  b as i s .  An d  

t he  c our t  i f  m y  m e m o ry  s e rv es  m e  w e l l  d e l i ve r e d  th e  j ud g m e n t  an d  g av e  

t he  P r es i d e n t  w h o  w as  P r es id e n t  Zu m a  a t  t he  t i m e  an d  u l t i m a te  t i m e  t o  20 

f i l l  t he  p os t  b y  a  c e r t a i n  d a te  –  a  p a r t i cu l a r  da te .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Yes .   Wh e n  t ha t  e v i d en ce  is  

p l ac e d  b e fo r e  th e  C h a i r  in  t he  f u l ln es s  o f  t i m e  a nd  a l l  i ts  d e ta i l s  c e r ta i n  

qu es t io ns  a r i se  a n d  t he y  a r is e  as  a  m a t te r  o f  o bs erv a t i o n  n ow  an d  t h a t  

i s  f i r s t l y  y o ur  co m m e n t  th a t  a p pe ars  to  b e  e n t i r e l y  c o r r ec t  t h a t  no  
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Na t io n a l  D i re c to r  o f  Pu b l ic  P r os ec u t i on s  in  t he  w h o l e  h is t o ry  o f  t he  

Na t io n a l  P ro se cu t i ng  Au th or i ty  h a s  ev er  f u l f i l l e d  a  f u l l  t e r m  o f  o f f i c e ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   Sec o nd ly  t h e  h i s to r y  o f  

en cu m b ra nc e  i n  t ha t  o f f i c e  a pp e ars  t o  be  f i l l ed  w i t h  in q u i r ie s  a nd  

a l le g a t i on s  r e l a t i ng  t o  t h e i r  f i tn es s  t o  ho ld  o f f i c e  an d  v e ry  o f te n  ha v i ng  

be e n  c l ea re d  o f  a ny  w ro n gd o in g  o r  an y  ad ve rs e  f i n d i n g  n ev er th e l es s  

t he i r  te r m s  o f  o f f i c e  h av e  c o m e  to  a n  e nd ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA S A NA:   T ha t  i s  c o r r e c t  C h a i r  

es pe c i a l l y  w i t h  r eg ar ds  t o  t h e  –  w i t h  r eg ar ds  to  M r  Bu l e la n i  N gc uk a  a n d  10 

Adv oc a te  Vus i  P ik o l i .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Ja .   G i ve n  yo ur  o w n ex p er i e nc e  

in  r e la t io n  t o  t h e  Na t io n a l  P ro se cu t in g  Au th or i t y  a n d  th e  p os t  o f  t h e  

Na t io n a l  D i r ec to r  o f  Pu b l ic  Pr os ec u t i o ns  wh a t  i s  y ou r  v ie w  a s  t o  t he  

e f fe c t  o f  th is  h is t o ry  o n  t h e  s ta b i l i t y  a n d  e f f ec t iv e n ess  o f  t h e  N PA?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ch a i r  m y  v ie w  i s  t ha t  

f r o m  th is  h is to ry  a n d  a ls o  wh a t  I  ex p er ie nc ed  a t  N PA m y  v i e w  i s  t h a t  

t he r e  h as  be e n  po l i t i c a l  in t e r f e r en ce  as  we l l  a s  e x te r n a l  i n t e r f e r en ce  

t ha t  i m p a c te d  o n  th e  de c is i on  m a k i n g  i n  t h e  N PA .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  w o u l d  th a t  h a ve  a ny  e f f ec t  20 

on  p ub l i c  co n f i d e nc e  i n  t h e  N PA?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   No  d o u b t  i t  d id  ha ve  –  i t  

do es  h av e  e f f ec t  on  p ub l ic  co n f i d en ce  in  t h e  N PA .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ye s .   An d  wh a t  r o l e  d o es  

Par l i a m e n t  p l ay  t o  yo ur  k n ow le d g e  i n  re la t io n  to  th e  Na t io n a l  
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Pro se cu t in g  Au th or i t y?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   C h a i r  t he r e  i s  a  Por t fo l i o  

Co m m i t t e e  o n  Ju s t ic e  b ec a us e  N PA i s  a l s o  a  –  a  –  a  u n i t  f a l l i n g  u nd er  

jus t i c e  a l th o ug h  i t  i s  i n de p e nd e n t .   I t  p l ay s  p o l i t i c a l  ov e rs i gh t  ov er  th e  

jus t ic e  a s  w e l l  a s  N PA .  

A D V PAU L J O SE PH  PR ETO R IU S  SC :   Yo u  w i l l  m a ke  s o m e  c o m m e n ts  

la t e r  i n  y our  ev id e nc e  i n  re l a t i on  t o  t h e  ro l e  o f  Par l ia m e n t  an d  i n  

re l a t i o n  t o  m a t t e rs  w i t h i n  y ou r  o w n kn o w l e dg e .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O S EPH  PR ETO R IU S  SC :   Bu t  w e  w i l l  d o  t ha t  l a te r  i n  t he  10 

s ta te m e n t .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   You  ha ve  a ls o  m e n t io n ed  th a t  

Par l i a m e n t  p la ye d  a  ro l e  i n  re la t io n  t o  M r  P ik o l i ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   B u t  p e r h ap s  we  sh o u l d  p l ac e  

t ha t  ev i d e nc e  b e fo r e  t he  C ha i r  i n  th e  fu l l n e ss  o f  t i m e .    

C HA IR PER SO N :   We l l  t h e  –  t h e  s to r y  m ig h t  n o t  b e  p erc e iv e d  t o  b e  

co m p le te  w he n  y ou  ta lk  a b ou t  i nq u i r i es  i n  re la t io n  t o  t h e  N PA .   I f  yo u  

do  n o t  m e n t i o n  t ha t  re ce n t l y  th e r e  w as  a l so  a n  i nq u i r y  r e la t in g  t o  20 

so m e b od y  w ho  h ad  ac ted  as  th e  N a t i on a l  D i re c to r  o f  Pu b l ic  

P ro se cu t io ns .   So  i f  o n e  s ta tes  s i m p ly  f ac ts  o f  c ou rs e  y ou  w ha t  –  wh a t  

yo u  wer e  t a l k i ng  a b ou t  w er e  th os e  wh o  h ad  b e en  p er m a n en t ly  

ap p o i n ted  as  Na t io n a l  D i r ec to r  o f  Pu b l ic  Pr os ec u t i o ns  n a m e ly  Mr  

Ng cu ka ,  M r  P ik o l i  a n d  o f  c o urs e  y o urs e l f  bu t  t he re  is  a ls o  s o m e b od y  
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wh o  ha d  a c te d  q u i t e  a  n u m be r  o f  t i m es  a nd  I  k no w  y o u  w i l l  t a lk  m or e  

ab o u t  s o m e  o f  th e  ev en t s .   T he n  t he re  w a s  a n  i n q u i r y  i n  r e l a t i o n  to  h e r  

an d  i t  i s  p ub l i c  kn o w l e d ge  th a t  th a t  i nq u i r y  r ea ch e d  ce r t a in  c o nc lu s i on s  

an d  I  t h i nk  t he  m a t t e r  m ay  be  g o i ng  t o  Pa r l i a m e n t  f o r  wh a t  i t  i s  w or th .   

I t  m ay  be  t ha t  i t  i s  i m p or ta n t  t o  j us t  s t a te  t ho se  –  b ac k  t h os e  fa c t s .   Ja .  

Ok ay.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   C h a i r  t h e r e  w i l l  b e  r e fe r e nc e .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   F u r th e r  in  t he  ev id e nc e  t o  a t  

le as t  tw o  o th e r  i n q u i r ie s .  10 

C HA IR PER SO N :   Ye s .   No  t ha nk  y o u .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   C ha i r  bu t  y o ur  c o m m e n ts  a r e  

no te d .  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T he  a pp o in tm e n t  o f  a  N a t i o n a l  

D i r ec to r  o f  Pub l i c  Pr os ec u t i o ns  is  y o u  s ta te  go ve rn e d  b y  th e  

co ns t i t u t i o n .   Yo u  d e a l  w i t h  th a t  i n  pa ra gr ap h  11  o f  y ou r  s ta te m e n t .   

Wo u l d  y o u  ju s t  t e l l  t h e  C h a i r  v e r y  b r ie f l y  a bo u t  th e  p ro v is i on s  r e g ard i ng  

t he  ap p o i n tm e n t  o f  a  N a t i o na l  D i r ec to r  o f  Pub l i c  P r os ec u t i o ns ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   C h a i r .  20 

A D V PA U L J O SEPH  PR ETO R IU S  SC :   I  a m  s or r y  i f  y ou  j us t  h o l d  f o r  a  

m o m e n t .   M a y  I  sa y  p er ha ps  un su rp r is in g ly  C ha i r  th e  l i v e  s t r ea m  is  

do w n  a n d  I  h av e  b e en  as ke d  to  r e qu es t  a  t en  m i n u te  ad j ou r n m e n t?  

C HA IR PER SO N :   O k ay  a l r i gh t .   We w i l l  ta ke  a  t e n  m i nu tes  a d j o u r n m e nt  

t o  e na b le  t he  t ec h n ic ia ns  t o  a t t en d  t o  t h e  p ro b l e m .   We  a d jo u r n .  
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R EG IST R A R:   A l l  r i se .  

IN Q UIRY AD J O U RN S  

IN Q UIRY R ESU M E S  

C HA IR PER SO N :   Yo u  m ay  p r oc ee d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T h an k  y ou  C ha i r .   Mr  Nx as an a  

be fo r e  th e  b r e ak  y o u  we re  a t  pa ra gr a ph  11  o f  y our  s ta te m e n t  a n d  y o u  

ha d  –  I  t h i nk  -  m a d e  t h e  p o in t  t ha t  t h e  ap p o i n tm e n t  o f  t h e  N a t io n a l  

D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  is  go ve rn e d  b y  t h e  C o ns t i t u t i on .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I f  I  m a y  t ak e  th e  l ib e r ty  Ch a i r  10 

j us t  t o  p la ce  o n  re co rd  t he  r e le va n t  s ec t i o n s  o f  t h e  C o ns t i t u t i o n .  

C HA IR PER SO N :   J a .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yo u  r e fe r  M r  N xa sa n a  t o  Sec t io n  

17 9  o f  t h e  C o ns t i t u t i on  w h ic h  p r ov i d es  i n  Sub se c t i on  1 :  

“T h ere  i s  a  s i n g l e  N a t i on a l  P ro se cu t in g  A u th or i t y  in  

t he  Re p u b l i c  s t r uc tu re d  i n  t e r m s  o f  a n  ac t  o f  

Par l i a m e n t  an d  c o ns is t i n g  o f  a ,  an  N a t i o na l  D i r ec to r  

o f  Pu b l ic  Pr os ec u t i o ns  w h o  is  th e  H e a d  o f  t h e  

P ro se cu t in g  Au th or i ty  an d  is  a p p o i n te d  by  th e  

P re s i de n t  as  H ea d  o f  th e  N a t i on a l  Ex ec u t i ve  a nd  b ,  20 

Dir ec to rs  o f  Pu b l i c  Pr os ec u t i o ns  a nd  P r os e cu to rs  as  

de te r m i ne d  by  an  ac t  o f  Par l i a m e n t . ”  

W h o  ap p o i n ts  t he  D i r ec to rs  o f  Pu b l ic  P ro se cu t io ns  o th e r  th a n  t he  

Na t io n a l  D i re c to r ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th ey  a r e  a l so  a pp o in te d  b y  
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t he  P re s i d en t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A r e  t h ey ?   T he n  po w ers  o f  th e  

P ro se cu t in g  Au tho r i ty  a r e  s e t  o u t  i n  b r o ad  t e r m s  i n  Sec t i o n  17 9( 2 )  

wh ic h  s ta tes :  

“T h e  P ro se cu t in g  Au th or i t y  h as  t h e  po w er  t o  

ins t i tu t e  c r i m i na l  p ro ce e d i n gs  o n  b e ha l f  o f  t he  s ta te  

an d  t o  ca r ry  ou t  an y  n ec es sa ry  fu nc t io ns  inc i de n ta l  

t o  i ns t i t u t i ng  c r i m i n a l  p ro ce e d i n gs . ”  

Su bs ec t i o n  4  o f  Sec t i o n  1 7 9  re a ds :  

“N a t i on a l  l e g i s l a t i on  m us t  e ns ur e  t ha t  th e  10 

Pro se cu t in g  Au th or i t y  ex er c is es  i ts  fu nc t io ns  

w i t ho u t  fe a r ,  fa vo ur  o r  p re ju d ic e . ”  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  Ch a i r.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T h en  Su bs ec t i o n  5  de a l s  w i t h  

po l i cy  a nd  t h e  f un c t i on s  o f  th e  N a t i o na l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s .   

Ho w  is  p o l i c y  i n  re l a t i on  t o  p r os ec u t i o ns  fo r mu l a te d  a n d  b y  w h o m ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I t  i s  …  

C HA IR PER SO N :   I  a m  s or r y.   Be fo re  t h a t  M r  Pr e to r i us  w i t h  r e g ard  t o  

wh o  ap p o i n ts  wh o  th e  Na t io n a l  D i r ec to r  o f  Pu b l ic  P ro se cu t io ns  is  

ap p o i n ted  by  th e  P re s i de n t .  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

C HA IR PER SO N :   An d  yo u  h av e  j us t  sa i d  a ls o  t h e  D i re c to r s  o f  Pu b l ic  

P ro se cu t io ns  a r e  a p po i n te d  b y  t h e  Pr es id e n t .   Is  t ha t  r ig h t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  Ch a i r.  

C HA IR PER SO N :   T h e  D i r ec to rs  o f  Pu b l i c  Pr os ec u t i on s  a r e  t ho se  th e  
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N PA O f f i c i a l s  w h o  a r e  in  v a r io us  p r ov i nc es  o r  s o m e  a re  he a d i n g  t h e  

N PA i n  p ro v i nc es  b u t  o th e rs  a r e  no t  ne ce ss ar i l y  h ea d in g  N PA i n  

p r ov i nc es  bu t  fa l l  w i t h i n  s o m e o r  o th e r  o f f i c e  o f  th e  N PA o r  in  t he  

co ur ts .   Wh a t  i s  t h e  p os i t i on ?   W ha t  i s  th e  s t r uc tu r e?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O k ay  C h a i r .   Th e  N a t i on a l  

D i r ec to r  o f  Pu b l ic  Pr os ec u t i o ns  is  th e  H e a d  o f  t h e  P r os ec u t i on  i n  Sou th  

A f r i c a  a n d  t h en  w e  h av e  –  du r i n g  m y  t i m e  f ou r  a nd  I  t h in k  t h a t  i s  s t i l l  –  

t ha t  i s  w h a t  i s  s t i l l  i n  ex is t en ce .   T h en  ha ve  f ou r  D ep u ty  N a t i on a l  

D i r ec to rs  o f  Pu b l i c  P ro se cu t io ns .   We  th en  h av e  Sp e c i a l  D i r ec to rs  o f  

Pu b l ic  Pr os ec u t i o ns .   Th e n  w e  h av e  a l l  o f  th es e  th a t  I  ha ve  m e n t i o ne d  10 

ar e  b as e d  a t  th e  H ea d  O f f i ce  in  P r e to r i a  –  o f  t he  N a t i on a l  P r os ec u t i ng  

Au tho r i ty.   Th e n  i n  t h e  d i v i s i on s  –  i n  th e  r eg i on s  –  w e  ha ve  th e  He a ds  

o f  t h e  Pr os ec u t i o ns  w ho  a r e  th e  D i re c to r  o f  Pu b l ic  P ro se cu t io ns .   A l l  o f  

t he m  ar e  a p po in te d  a l so  by  t h e  P r es i d en t  on  th e  r ec o m m e n da t io n  o f  th e  

M i n is t e r  o f  J us t ic e  –  I  th in k  –  i n  co ns u l t a t i on  w i th  t h e  Na t io n a l  D i r ec to r  

o f  Pu b l ic  P r os ec u t i on s .  

C HA IR PER SO N :   So  y ou  h av e  t a l ke d  a bo u t  D i r ec to rs  o f  P ro se cu t io n s  

an d  a  H e ad  o f  D i r ec to rs  o f  P r os ec u t i on s .   I s  t ha t  r ig h t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Yes .   T he  D i r ec to rs  o f  

Pu b l ic  Pr o se cu t io ns  a r e  H e ad  o f  Pr os ec u t i on s  i n  t h e  r eg io ns .  20 

C HA IR PER SO N :   So  e ac h  D i r ec to r  o f  Pu b l i c  P ro se cu t io ns  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Pu b l ic  Pr os ec u t i o ns .  

C HA IR PER SO N :   Is  –  i s  He a d  o f  c e r t a i n  re g i on  in s o fa r  as  th e  N PA is  

co nc er ne d ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .   I f  …  
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C HA IR PER SO N :   Ok ay  a nd  t he  re g i o ns  a r e  n o t  n ec e ss ar i l y  de m a rc a te d  

in  acc or d an ce  w i t h  p ro v i nc es  o r  a re  t he y  n ec es sa r i l y  d e m ar ca te d  

acc or d i n g  t o  p r ov i nc es ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   A d ec is io n  h a d  be e n  t ak e n  

t o  a l i gn  t h e m  to  p r ov in ce s  …  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Be ca us e  i n i t ia l l y  t ha t  wa s  

t he  w h o l e  i de a  t h a t  t he  D i r ec to rs  o f  Pu b l ic  P r os ec u t i on s  sh o u l d  b e  

a l ig n ed  t o  th e  –  t o  t h e  p ro v i nc es .  

C HA IR PER SO N :   H m .  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th a t  th ey  –  t he y  a re  H e ad s  

o f  Pu b l ic  P r os ec u t i on s  i n  t h e  p r ov i nc es  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Bu t  w e  h av e  exc e p t i on s  

l i k e  i n  G au te ng .  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I n  G a u te n g  w e  ha v e  –  w e  

ha ve  tw o  D i re c to r s  o f  Pu b l ic  P r os ec u t i on .   Th a t  i s  o ne  f o r  t h e  So u th  

G a u te ng  …  

C HA IR PER SO N :   H m .  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   An d  o n e  fo r  th e  N or th  

G a u te ng  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Bu t  I  –  w h e n  I  le f t  –  a t  t h e  

t i m e  w h e n  I  l e f t  t he y  wer e  i n  th e  p r oc ess  o f  a l ig n in g  t he m  s o  t h a t  i t  w i l l  
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ha ve  o ne  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O n e  D i r ec to r  o f  Pub l i c  

P ro se cu t io ns .   We  w i l l  h av e  o n e  P r e m ie r  f o r  t h e  p r ov in ce .   We  w i l l  h av e  

on e  P re s i de n t  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   J ud g e  P re s i d en t .   We  w i l  

ha ve  D i re c to r  o f  Pub l i c  Pr os ec u t i o ns  a n d  i n  t h e  Eas te rn  C ap e  as  we l l  …  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Bec a us e  o f  th e  …  10 

C HA IR PER SO N :   N u m b er  o f  H ig h  Co ur ts ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  n u m b er  o f  H i gh  C our t s  

an d  th e  –  a n d  t h e  f ac t  t ha t  t he  a r ea  is  s o  w i d e  t o  c ov er  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   We  ha d  tw o  D i re c to r s  o f  

Pu b l ic  P ro se cu t io n .   H en ce  w e  a ls o  h ad  two  D e pu ty  –  D ep u ty  Ju d ge  

P re s i de n ts  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   L ik e  i n  G au te ng .  

C HA IR PER SO N :   H m .  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h os e  a r e  t he  o n ly  –  t h os e  

a r e  t h e  o n l y  e xc ep t io ns .  

C HA IR PER SO N :   Bu t  a s  a  g en er a l  r u l e  w h en  on e  h e ars  th e  t e r m  

D i r ec to r  o f  Pu b l i c  P ro se cu t io ns  w h e n  i t  i s  u se d  i n  t he  c on tex t  o f  t h e  

N PA on e  s ho u ld  be  th i nk i n g  o f  so m e b o dy  i n  ch ar g e  o f  p r os ec u t i o ns  i n  
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t he  a re a  fa l l in g  u n de r  a  c e r ta in  H i g h  C ou r t  o r  i n  a  –  in  a  p r ov in ce  bu t  

acc e p t i ng  t h a t  t he re  a r e  p r ov i nc es  w he re  t he re  a re  tw o  D i re c to r s  

ins te ad  o f  o n e?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  Ch a i r.  

C HA IR PER SO N :   W h er e  t he r e  a re  tw o  i n  t he  s a m e  p ro v i nc e  t h a t  i s  

D i r ec to rs  o f  Pub l i c  Pr os ec u t i o ns  o n e  o f  t he m  w ou l d  b e  th e  He a d?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No .  

C HA IR PER SO N :   Or  th ey  –  th ey  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h ey  –  t he y  a re  eq u a l .  

C HA IR PER SO N :   T he re  is  n o  He a d  o r  t h ey  a re  b o th  c o  He a ds ?  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h ey  a re  b o th  c o  H e ad s ,  

yes .  

C HA IR PER SO N :   Ok ay,  ok ay.   So  i s  th e  Na t io n a l  D i re c to r  o f  Pu b l ic  

P ro se cu t io ns  a t  t h e  t o p  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   An d  t he n  fo u r  D ep u ty  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Na t io n a l  D i r ec to rs .  

C HA IR PER SO N :   N a t i o n a l  D i r ec to rs  o f  Pr o sec u t i o ns ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   And  a l l  th os e  a re  a t  th e  He a d  O f f i ce  in  P r e to r ia  o f  th e  20 

N PA?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

C HA IR PER SO N :   An d  t he n  y o u  h av e  Spe c i a l  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Sp ec i a l  D i r ec to rs .  

C HA IR PER SO N :   D i r ec to rs  o f  P r os ec u t i on s .   Is  th a t  r i g h t?  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   An d  –  a nd  t h os e  tw o  a r e  o r  ho w  m a ny  w ou l d  th e r e  be  

o f  Sp e c i a l  D i r ec to rs  o f  Pr os ec u t i o ns  –  Pu b l ic  Pr os ec u t i o ns ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   W he n  I  l e f t  –  b e ca us e  t h i s  

i s  n o t  p ro v i de  by  t he  …  

C HA IR PER SO N :   In  t he  Ac t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   In  t he  Ac t .  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I  th in k  th ey  w er e  a p po in te d  

in  t e r m s  o f  a  p r oc la m a t i on  …  10 

C HA IR PER SO N :   O h .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   By  t h e  P r es id e n t .  

C HA IR PER SO N :   O h ,  ok ay.   So  th e  nu m b er  m ig h t  c ha n g e  f r o m  t i m e  to  

t i m e ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  n u m b er  m i g h t  c h an g e  

f r o m  t i m e  t o  t i m e  …  

C HA IR PER SO N :   Ok ay,  ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Bec a us e  a t  th e  t i m e  i t  wa s  

Adv oc a te  L a wr en ce  M g w eb i  fo r  t h e  Spe c i a l i s e d  C o m m e rc ia l  C r i m e  U n i t  

…  20 

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   And  a t  th e  t i m e  i t  wa s  

M r  D a wo o d  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   W h o  w as  t h e  Sp ec i a l  
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Dir ec to r  f o r  –  w ha t  i s  t h is  u n i t  t ha t  d ea ls  w i t h  w i t ne ss es ?  

C HA IR PER SO N :   Sex ua l  –  o h  –  p r o te c t i on  o f  w i t n ess es ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   W i tn es s  p r o tec t i o n ,  ye s .   

W i tn es s  p r o te c t i o n  …  

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O f f i c e  fo r  W i tn es s  

P ro tec t i o n  a n d  w e  a ls o  ha d  a  –  an o ther  po s t  o f  th e  Sp ec i a l  D i r ec to r  

wh ic h  I  r ec o m m e n de d  t h a t  i t  b e  f ro ze n .   A t  t he  t i m e  Ab r ah a m s  –  

Adv oc a te  Sha u n  Ab ra h a m s  w as  ac t i n g  w h e n  I  a r r i v ed  a t  N PA …  

C HA IR PER SO N :   H m .  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   An d  t h a t  wa s  t he  Sp ec i a l  

D i r ec to r  f o r  Pr io r i ty  C r i m e  L i t i ga t io n  Un i t .  

C HA IR PER SO N :   O h  o ka y.   N o w  in  t e r m s  o f  th e  h i e r a rc h y  i t  i s  t he  

Na t io n a l  D i re c to r  o f  Pu b l ic  P ro se cu t io ns .   I t  i s  t h e  D e pu ty  N a t i on a l  

D i r ec to rs  o f  Pu b l ic  P r os ec u t i on s  an d  t he n  is  i t  t h e n  th e  Sp ec ia l  

D i r ec to rs  b e l o w  th a t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   We l l  th ey  ( i n t e r ve n es ) .  

C HA IR PER SO N :   Or  th ey  a r e  o n  th e  s a m e  lev e l  a s  t h e  D i r ec to rs ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   As  t he  D i re c to r s .  

C HA IR PER SO N :   O h .  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th ey  a r e  on  t h e  s a m e  l ev e l  

bu t  t he re  is  t h a t  p o we r  p la y  …  

C HA IR PER SO N :   O h .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Be tw e en  t h e  Sp ec i a l  

D i r ec to rs  a nd  t he  D i re c to r s .  

MSON225



12 JUNE 2019 – DAY 111 
 

Page 30 of 136 
 

C HA IR PER SO N :   Ab o u t  w h o  is  a t  H e ad  O f f i ce  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   And  w ho  …  

C HA IR PER SO N :   W ho  is  n o t  a t  H ea d  O f f i c e?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   Ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I  t h i nk  t ha t  p ow er  p l ay  –  

yo u  k no w  –  i t  p la ye d  i t se l f  o u t   

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I n  t he  m a t te r  we  w i l l  t a l k  

ab o u t  e a r l i e r  …  10 

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   A b i t  l a t e r  o n .  

C HA IR PER SO N :   O h ,  ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   Bu t  l eg a l ly  t he y  a r e  on  t h e  s a m e  … ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th ey  a r e  on  t h e  s a m e  l ev e l  

yes .  

C HA IR PER SO N :   Ye s ,  ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I t  i s  ju s t  t ha t  th ey  a r e  

D i r ec to rs .  20 

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T he y  a r e  Sp ec i a l  

D i r ec to rs .  

C HA IR PER SO N :   Ye s .   Be l ow  the  D i r ec to rs  do  yo u  h a ve  D ep u ty  

D i r ec to rs  …  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   We  …  

C HA IR PER SO N :   O f  Pu b l i c  P r os ec u t i on s?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   We  ha ve  D e p u ty  D i re c to r s  

o f  Pu b l ic  P r os ec u t i on s .  

C HA IR PER SO N :   Ye s  a n d  t h en  t ho se  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   And  …  

C HA IR PER SO N :   C o u l d  be  a  n u m b er  –  t he r e  co u l d  b e  a  nu m b er  o f  

t he m ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h er e  co u ld  b e  a  n u m be r  

o f  t h e m  …  10 

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   An d  so m e  o f  t he m  a t  t h e  

He a d  O f f i ce .   T h ey  a re  a l l  o ve r .  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   We l l  t he y  a ls o  r an k  

t he m s e l ve s  –  th e  De p u t i es  –  a s  se n io r  a nd  De p u t i es .  

C HA IR PER SO N :   O h ,  t he re  a r e  d i f fe re n t  l e ve l s?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .   Ye s  th ey  h av e  

d i f f e r en t  le ve ls .  

C HA IR PER SO N :   N o w P r os ec u to r s  t ha t  o ne  f i nd s  in  th e  H i g h  C ou r t s  20 

an d  in  t he  M a g is t r a te ’s  C o ur t  w o u l d  th ey  s i m p ly  be  P r os ec u to r s  o r  s o m e  

o f  th e m  wo u ld  b e  D e pu ty  D i r ec to rs  a nd  m ay b e  ev en  D i r ec to r  -  

D i r ec to rs ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  P r os ec u to r s  w h o  

no r m a l ly  p r os ec u te  in  t h e  H i gh  C o ur ts  th e y  a r e  th e  Adv oc a tes  wh o  a r e  
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ba se d  i n  th e  D PPs  O f f i c e  –  t h e  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  O f f i c es  

…  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   An d  an yo n e  –  y o u  m i g h t  

f i n d  –  y o u  m ig h t  f i nd  a ny on e  p ro se cu t in g .  

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   ( I n t e r ve n es )  f ro m  a n  -  a n  

Adv oc a te  t o  …  

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   To  a  Se n i o r  Ad v oc a te   10 

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   D e pu ty  D i r ec to r,  Se n io r  

De p u ty  D i r ec to r .  

C HA IR PER SO N :   T he y  –  t he y  f a l l  u n d er  t h e  O f f i c e  o f  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  D PP.  

C HA IR PER SO N :   O f  a  pa r t i c u l a r  D PP …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   In  t he  p r ov i nc e ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   Ok ay,  ok ay  a n d  …  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h en  t he  P r os ec u to r s  t h a t  

yo u  f i nd  in  t he  lo w er  c o ur ts  …  

C HA IR PER SO N :   H m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   By  lo w er  c ou r t s  I  m e a n  

Re g io n a l  Co ur t s  g o i n g  …  

MSON228



12 JUNE 2019 – DAY 111 
 

Page 33 of 136 
 

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Do w n  to  t he  …  

C HA IR PER SO N :   D is t r i c t  C o ur ts .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   To  t he  D is t r i c t  C ou r t s .   

T ho se  a r e  Pr os ec u to rs  th a t  fa l l  u nd er  th e  Ch i e f  P r os ec u to r s  i n  t h e  …  

C HA IR PER SO N :   In  t he  p ar t i c u l a r  co ur t ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   In  th e  p ar t i cu l a r  c o ur t .   

T he  Ch i e f  –  t he  Ch i e f  P ro se cu to rs  th ey  –  t he y  –  u n der  t he m  I  th in k  t he y  

cov er  a  c e r ta in  a r e a  …  

C HA IR PER SO N :   O f  j u r i sd ic t i o n ?  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O f  j u r is d ic t io n .  

C HA IR PER SO N :   Ye s ,  ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   U n de r  w h o m  th ey  h av e  

P ro se cu to rs .  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Be l o w  the  C h i e f  

P ro se cu to r  w i l l  b e  th e  Se n i o r  Pu b l i c  P ro se cu to rs ,  ( i n te r ve n es )  

P ro se cu to rs .  

C HA IR PER SO N :   Pr os ec u to rs ,  j a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T he n  P r os ec u to r s  an d  –  i n  20 

t he i r  …  

C HA IR PER SO N :   Ye s  b u t  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   In  t he i r  r a nks .  

C HA IR PER SO N :   Bas ic a l l y  in  –  i n  t he  p r o v in ce  w h er e  t h ey  op er a te  t h e  

P ro se cu to rs  –  C h ie f  P r os ec u to r s  an d  w ho ev er  t he y  f a l l  u n d er  t he  D P P  
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o f  t h e  P r ov in ce ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   A l l  o f  t he m ,  y es .  

C HA IR PER SO N :   A l l  o f  t he m ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

C HA IR PER SO N :   Ye s  ok ay,  t ha nk  yo u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a nk  y o u  C h a i r .  

C HA IR PER SO N :   An d  –  a n d  t h e  Pr es id e n t  ap p o i n ts  t he  D PPs  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  D PPs ,  y es .  

C HA IR PER SO N :   Bu t  b e l o w  th a t  d o es  h e  g o  t h a t  f a r ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No  h e  d oe s  n o t  g o  t ha t  fa r .  10 

C HA IR PER SO N :   H e  s to ps  t h e r e?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   He  s to ps  th e r e .  

C HA IR PER SO N :   An d  t he n  wh o  ap p o i n ts  th e  D PPs  –  th e  ND PP?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  …  

C HA IR PER SO N :   Or  wh o  ap p o i n ts  th e m ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  D e pu t ie s .  

C HA IR PER SO N :   T he  D ep u ty  D i r ec to r s?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h e  D e pu ty  D i re c to r s .  

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I t  i s  t he  ND PP a n d  t h e  –  20 

an d  th e  M i n is t e r  -  t he  M i n i s t e r .  

C HA IR PER SO N :   T he  M i n i s t e r  in  co ns u l t a t i on  w i t h  th e  ND PP?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   W i t h  th e  ND PP.  

C HA IR PER SO N :   Ok ay,  a l r ig h t  th a nk  y o u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th an k  y ou  C ha i r .   Yo u  re fe r  to  
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Sec t io n  1 79 (5 )  o f  t h e  C o ns t i t u t i o n .   T h a t  i s  t h e  s u bs ec t i o n  wh ic h  de a l s  

w i t h  t he  p o w ers  a n d  du t ie s  o f  t he  Na t io n a l  D i r ec to r  o f  Pu b l ic  

P ro se cu t io ns .   Pe rh a ps  w e  s h ou l d  p l ac e  th a t  o n  r ec or d  a nd  t h en  I  -  y o u  

m a y  m a k e  a ny  c o m m e n t  t ha t  y o u  w is h .   Su bs ec t i o n  1 7 9( 5 )  re a ds :  

“T h e  N a t i o na l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  a ,  

m u s t  d e te r m i n e  w i th  t h e  co nc ur r e nc e  o f  t h e  C a b i n e t  

M e m b er  re sp o ns ib le  f o r  t h e  a d m in is t ra t i o n  o f  

Jus t ic e  a f t e r  c on su l t i n g  t h e  D i r ec to rs  o f  Pu b l ic  

P ro se cu t io ns  P r os ec u t i o n  Po l ic y  wh ic h  m u s t  be  

ob se rv ed  in  t he  p r os ec u t i o n  p r oc es s . ”  10 

I t  a pp e ars  t h e n  f r o m  th e  C o ns t i t u t i on  th a t  i s  t he  Na t io n a l  D i r ec to r ’s  

p r i m a ry  re sp o ns ib i l i ty  o r  a t  l ea s t  r es p on s i b i l i ty  i n  t h e  f i r s t  in s ta nc e  t o  

de te r m i ne  p o l i cy  in  r e ga rd  t o  p r os ec u t i o ns .   Is  t h a t  c o r r ec t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  Ch a i r.  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   W h a t  do es  th a t  m e a n  i n  p r ac t i ca l  

t e r m s?   W h at  p o l i c i es  a r e  d e te r m in e d?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   C h a i r  i t  m e a ns  t ha t  th e  –  

t he  ND PP m u s t  c on su l t  w i t h  t h e  D i re c to r s  o f  Pu b l ic  Pr os ec u t i o ns .   T h e  

po l i cy  t o  be  f o l l ow e d  in  p r os ec u t i n g  m a t t e rs  t h a t  i s  h o w  to  g o  a bo u t  

p r os ec u t i ng  m a t t e rs  a n d  w h a t  i s  ex p e c te d  o f  t he  P r os ec u to r s  i n  20 

ha n d l in g  m a t t e rs  wh e n  t h ey  a r e  p r os ec u t i n g  t h e m .  

C HA IR PER SO N :   T h a t  wo u l d  i nc lu d e  –  wo u ld  th a t  in c l u de  wh e n  t o  

p r os ec u te  a nd  w h en  t o  n o t  to  p r os ec u te  a nd  w h en  t o  w i t h d r aw  c ha rg es  

o r  p ro se cu t io n ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th a t  i s  –  t h a t  i s  co r re c t  
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Ch a i r.  

C HA IR PER SO N :   T ha nk  yo u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   D o  yo u  re ca l l  t he  c o n te n t  o f  t he  

po l i cy  in  b r o ad  t e r m s  w h i ls t  y ou  w er e  t h e  Na t io n a l  D i re c to r  o f  Pu b l ic  

P ro se cu t io ns ?  

M R  M XO L I S ISA N D IL E  O L IVER  N XA SA N A :   I  c an n o t  r e m e m b er  a ny o ne  

sp ec i f i c  o f fh a nd .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Per ha ps  –  pe rh a ps  t h a t  i s  a  t ask  

f o r  t h e  i nv es t i g a to rs  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   J a .  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC:   I n  d u e  c o urs e .  Se c t i on  17 9( 5 )  

go es  o n  t o  s ta te  t ha t :  

“T h e  N a t i o na l  D i r ec to r  o f  Pu b l ic  Pr os ec u t i on s  m us t  

i s s ue  po l i cy  d i re c t iv es  w h i c h  m us t  b e  o b ser ve d  in  

t he  p r os ec u t i on  p r oc ess . ”  

An d  Sub se c t i on  C  o f  Su bs ec t io n  5  re a ds :  

“T h e  Na t io n a l  D i r ec to r  m a y  i n te rv en e  in  t h e  

p r os ec u t i on  p r oc es s  wh e n  po l i cy  d i r ec t iv e s  a r e  n o t  

co m p l i e d  w i t h . ”  

Is  t ha t  c o r r ec t?  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  co r re c t  Ch a i r .   T h a t  

m e a ns  C ha i r  a s  t he  N a t i o n a l  D i r ec to r  o f  Pub l i c  P ro se cu t io n  yo u  c an  

m er o  m o tu  on  yo ur  o wn  i n te r ve n e  w h e n  yo u  b e l i ev e  th a t  p r os ec u t i on  

po l i cy  a n d  d i re c t iv es  h av e  n o t  b e en  fo l l o we d  i n  a  p a r t i c u l a r  m a t t e r  o r  

wh e n  a ny  o f  t h e  p ar t i es  i nv o lv e d  in  th e  m a t t e r  a p pr oa ch es  y o u  as  t h e  
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Na t io n a l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  a nd  m a k e  r e p r es en ta t i o ns  t ha t  

yo u  re v i e w  th e  d ec is i o n  t o  p ro se cu te  h i m  o r  h e r  o r  a  de c is i on  no t  t o  

p r os ec u te  a  p a r t i cu l a r  i nd iv id u a l .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yo u  r e fe r  t o  Sec t i o n  1 7 9( 6 )  o f  

t he  C o ns t i t u t i on  i n  y o ur  s t a te m en t  a t  p a r ag ra p h  13 .   W h a t  d oe s  th a t  

de a l  w i t h ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   ( No  a ud i b l e  r ep ly ) .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  o th e r  w or ds  w h o  e x erc i se s  

f i n a l  r es p on s i b i l i ty  ov er  th e  Na t io n a l  P ro se cu t i n g  Au th or i ty ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  t he  M in is t e r  o f  10 

Jus t ic e  a n d  c u r r e n t ly  i t  i s  th e  M i n i s t e r  o f  J us t i ce  a n d  C or r ec t io n a l  

Ser v ic es .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Se r v ic es ,  r i g h t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Bu t  I  m us t  a ls o  e xp la i n  

Ch a i r  t h a t  w h i ls t  h e  –  t he  M i n is t e r  –  ex er c is es  f i n a l  r es po ns ib i l i ty  o ve r  

t he  N PA th e  D i r ec to r  G e ne ra l  o f  J us t ic e  i s  t h e  acc o un t in g  o f f i ce r  o f  th e  

Na t io n a l  P ro se cu t i ng  Au th or i ty.  

C HA IR PER SO N :   I  –  I  t ak e  i t  t h a t  h e  –  h e  is  be i ng  ac co u n t i n g  o f f i c e r  i s  

l i m i te d  t o  h ow  m o n ey  is  s pe n t  o r  i s  -  d o e s  i t  go  b e h i n d  th a t  as  f a r  as  

yo u  u n de rs ta n d  t h e  p os i t i o n?  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   We l l  as  fa r  as  I  …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Per h ap s  th e r e  is  a  pu b l ic  

in t e r es t  i n  y our  q ue s t i on  a nd  i ts  a ns w er.   O nc e  a g a i n  we  a r e  d o wn  …  

C HA IR PER SO N :   O h .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  o f f l in e .   I  h av e  b e en  
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re qu es te d  to  ask  f o r  1 0  m i n u te s .  T h i s  i s  a ls o  i m p or tan t  I  th i nk  f o r  t h e  

rec or d  …  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   So  …  

C HA IR PER SO N :   N o ,  n o  t ha t  i s  i m p or ta n t  th a t  w e  s ho u ld  h av e  i t  o n  

rec or d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Per ha ps  w e  sh o u l d  t ak e  t h e  

sh or t  a d j o u r n m e nt  n ow.  

C HA IR PER SO N :   Ye s .   I t  i s  –  i t  i s  a bo u t  t h e  t i m e  f o r  t e a .   I  w as  no t  

go i ng  to  t ak e  i t  b ec au se  w e  ju s t  h ad  10  m i nu tes  bu t  we  a re  f o rc e d  t o  10 

t ak e  i t  no w.   So  w e  w i l l  t ak e  a n  a d j o u r n m en t  un t i l  h a l f  pa s t  11 .   

Ho p e fu l l y  i t  w i l l  b e  s o r t ed  o u t  …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a nk  y o u  C h a i r .  

C HA IR PER SO N :   In  t he  m e a n t i m e .   We  a d j ou rn .  

H EA R IN G  AD J O U RN S  

H EA R IN G  R ESU M ES  

C HA IR PER SO N :   I  a m  to l d  t h a t  t h e  t e ch n ic a l  p r ob le m s  h av e  b ee n  

so r t ed  o u t  a t  l e as t  f o r  n ow.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A t  l ea s t  f o r  no w  Ch a i r.  

C HA IR PER SO N :   Ye s .   L e t  us  p r oc ee d .  20 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T h a nk  y ou  Ch a i r.   Mr  Nx as a na  i f  

yo u  g o  t o  p a r a gr ap h  14  o f  y o ur  s t a te m e n t  yo u  d e a l  w i t h  Se c t i on  9  o f  t h e  

Na t io n a l  P ro s ec u t i ng  Au th or i ty  Ac t  wh i ch  i s  t h e  l eg is la t io n  wh ic h  

d i r ec t ly  go ver ns  t h e  N a t i o na l  Pr os ec u t i n g  Au tho r i ty  an d  y o u  re fe r  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  
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A D V PA U L J O SEPH  PR E TO R IU S  SC :   To  t he  Se c t i on  w h i ch  se ts  o u t  

t he  r eq u i re m e n ts  o f  t he  p er so n  w h o  m a y  be  a p p o i n te d  a s  Na t io n a l  

D i r ec to r  o f  Pu b l ic  P r os ec u t i on s .   W h a t  a r e  t ho se  r e qu i r e m e nts?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ch a i r  i s  t h a t  t he  p ers o n  

m u s t  po ss ess  l e ga l  q ua l i f i c a t i on s  t ha t  e n t i t le  h i m  to  –  h i m  o r  he r  –  t o  

ap p e ar  i n  a l l  co ur ts  i n  t h e  Re p ub l i c  o f  So u th  A f r i ca  a n d  a ls o  t h a t  th a t  

pe rs on  m us t  b e  a  f i t  a n d  p r op er  p e rs o n  w i t h  d ue  re g ar d  t o  h is  o r  he r  

ex pe r i en ce  c on sc i e n t i ou sn es s  a n d  i n teg r i ty  t o  b e  e n t ru s te d  w i t h  t h e  

res p on s i b i l i t i e s  o f  O f f i ce  o f  t h e  N D PP.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ye s  a n d  par t i c u l a r ly  r e le va n t  t o  10 

yo ur  p a r t i cu la r  c a se  a re  th e  p r ov is io ns  o r  we re  th e  p r ov is io ns  o f  

Sec t io n  12  o f  t h e  Ac t  w h i c h  w e  w i l l  d e a l  w i t h  w he n  we  co m e  to  t h e  

Co ns t i tu t io n a l  Co ur t  m a t t e r  i nv o l v i ng  yo ur s e l f  an d  o th e rs .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ok ay.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   W h er e  ce r t a i n  s u bs ec t i o ns  w er e  

de c l a r ed  u nc on s t i t u t i on a l .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   L e t  u s  t he n  de a l  w i t h  Se c t i o n  C  

wh ic h  d e ta i l s  t h e  c i r c u m s tan ce s  p re ce d i n g  an d  su r ro u nd i ng  y our  

ap p o i n tm e n t  a s  Na t io n a l  D i re c to r  o f  P ub l i c  Pr os ec u t i o ns  in  2 0 13 .   20 

Wo ul d  y o u  t e l l  th e  Ch a i r  a b ou t  t ho se  c i r c u m s ta nc es  p l e as e?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s  C h a i r .   C ha i r  as  I  h av e  

po i n te d  o u t  th a t  I  w as  c o nd uc t in g  m y  o w n  p r iv a te  p r ac t i ce  in  D ur ba n .   

T he n  d ur in g  2 0 1 3  -  I  ca n no t  r e m e m b er  t h e  ex ac t  d a te  an d  t h e  m o n th  –  I  

rec e i ve d  a  c a l l  f r o m  M r  M ic h ae l  H u l l ey  w ho  w as  t h e  P r es i d e n t ’s  Le g a l  
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Adv is o r  –  fo r m er  P r es i d e n t  Ja co b  Z u m a ’s  L e ga l  Adv is o r  a t  t h e  t i m e  –  

wh o  w an te d  to  s ee  m e  a n d  I  ob l i g ed .   H e  c a m e  o ver  t o  se e  m e  a t  m y  

o f f i c e  i n  Du rb a n .   We  h ad  a  d is cu ss i o n  w i t h  h i m .   H e  t o l d  m e  t ha t  he  

wa s  l o ok i n g  fo r  a  c a n d i da te  to  f i l l  t h e  po s i t io n  o f  t h e  Na t io n a l  D i re c to r  

o f  Pub l i c  Pr os ec u t i o ns  as  he  w as  m a n da ted  by  P r es i d en t  Z u m a .   He  

ha d  w i th  h i m  th re e  n a m es  th a t  h e  t o l d  m e t ha t  h e  h a d  be e n  g i ve n  –  

we re  g iv e n  to  h i m  b y  c o l l ea g u es  in  D ur b an  b u t  w he n  h e  b ou nc e d  o f f  

t ho se  n a m es  t o  th os e  c o l l ea g u es  th ey  w e re  o f  t h e  v ie w  t ha t  I  wa s  th e  

pe rs on  wh o  co u ld  d o  t h e  jo b  a n d  m y  n a m e  w as  no t  a m o n gs t  t h e  l i s t .   

He nc e  he  t he n  c a m e  to  se e  m e .   H e  ex pr e sse d  th e n  t h e  –  h e  a sk ed  m e  10 

i f  I  wa s  w i l l i ng  t o  t ak e  ov er  th e  –  I  wo u l d  b e  w i l l i n g  t o  t ak e  ov er  t he  

ap p o i n tm e n t  …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Be fo r e  yo u  g o  t h e r e  M r  Nx as an a  

in  r e l a t i o n  t o  t h e  p r oc ess  by  w h ic h  y o u  h a d  b ee n  s e l ec ted  d i d  h e  

m e n t i o n  an y th in g  o the r  m or e  f o r m a l  t ha n  bo u nc in g  yo ur  n a m e  o f f  o the r  

co l l ea g ue s?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No  s i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   R ig h t .   Sor ry  p ro ce e d  i f  y ou  w i l l .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T he n  C ha i r  i t  –  I  wa s  

su r p r is ed .   I  wa s  s h ock e d  a nd  s u r p r i se d  b ec au se  n o t  i n  ba d  w ay  t h a t  I  20 

ne ve r  th o u gh t  t h a t  o n e  d ay  I  w ou l d  be co m e  a  P ro se cu to r  b ec au se  I  h a d  

ch os en  t o  b ec o m e  a n  A t to rn ey  bu t  i t  a l so  a t  t h e  sa m e  t i m e  h u m b l e d  m e  

tha t  m y  c o l l ea g ue s  e sp ec i a l l y  f r o m  m y  d i v is io n  s a w  s o m e th i ng  i n  m e  

t ha t  I  c o u l d  h e a d  a n  i ns t i tu t e  –  i ns t i t u t i on  o f  t h a t  m ag n i t u d e .   T h e n  I  f e l t  

t ha t  -  I  r e m e m b er  t ha t  I  ev e n  re m a rk ed  t o  h i m  th a t  i f  m y  c o l l ea g ue s  
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ha ve  co n f i d en ce  i n  m e  s o  w hy  n o t  –  w hy  sh ou l d  I  n o t  h av e  c o n f i de nc e  

in  m y se l f .   T h en  I  w as  w i l l i n g  as  ev ery o n e  wo u ld  b e  w i l l i ng  t o  se rv e  th e  

co un t r y.   I  t h ou g h t  t h a t  t he  –  m y  c o l l ea g u es  s aw  s o m e  qu a l i t i es  in  m e  

t ha t  en te r ed  m e  to  b e  ap p o i n te d  t o  t h a t  p o s i t i on .   I  th e n  a gr ee d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   D i d  y ou  s u bs eq u e n t ly  m e e t  w i t h  

t he  P re s i d en t  a t  t h e  t i m e ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Yes .   A m e e t i n g  wa s  th e n  

sch e du l ed  t o  m ee t  t he  P r es i d e n t  a t  h is  o f f i c ia l  r es i d e nc e  i n  Pr e to r i a  a n d  

I  r e m e m b er  –  I  t h i nk  i t  w as  a ro u n d  Au g us t  i f  I  a m  n o t  m is tak en  i f  n o t  

be fo r e  t ha t .   I  w en t  u p  t o  m e e t  t h e  Pr es i de n t  a t  h is  o f f i c ia l  r es i de nc e  in  10 

Pre to r i a .   Pr es e n t  a t  th e  m e e t in g  w as  t h e  P re s i d en t ,  M r  Hu l l ey  a n d  I  

t h i nk  t h e r e  w as  a ls o  t he  l a dy  w h o  –  w ho  I  wa s  la te r  t o ld  th a t  sh e  w as  –  

sh e  w as  a ls o  t h e  L e ga l  Adv i so r  t o  t h e  Pr es i de n t  –  

M s  Bon is iw e  M a kh e ne .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Sp e l l  th a t  s u r na m e  p l e as e .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Sp e l t  M - A- K - H- E- N- E ,  

M a kh e ne .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   O k a y,  t ha nk  y o u .  

C HA IR PER SO N :   We l l  ba se d  on  w ha t  M r  Hu l l ey  s a id  t o  y ou  i t  s ee m s  

tha t  w ha t  yo u  a r e  s ay in g  is  he  s a i d  to  yo u  y o ur  pe ers  s ug g es te d  t h a t  20 

yo u  m ig h t  b e  th e  r ig h t  p e r so n .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  Ch a i r.  

C HA IR PER SO N :   H m  –  a nd  yo u  –  yo u  ha d  no t  ap p l i e d  f o r  an y  p os i t i on ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No ,  no  C ha i r .  

C HA IR PER SO N :   Ye s .  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No t .  

C HA IR PER SO N :   Ok ay.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ye s .   W h a t  h ap p en e d  a t  t h a t  

m e e t i n g?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   A t  t h a t  m e e t i n g  -  b e fo r e  I  

we n t  t o  t h e  m e e t in g  M r  Hu l l ey  ass ur ed  m e tha t  I  w as  n o t  g o i ng  to  an  

in te rv ie w  o f  an y  so r t .   T he  P re s i d en t  w a n te d  j us t  t o  s e e  m e ,  i n t e r ac t  

w i t h  m e  an d  I  s ho u ld  r e l ax  a n d  t ha t  i s  ex ac t l y  w ha t  h a pp e ne d .   I t  w as  

no t  a n  in te rv ie w.   I t  w as  an  i n te ra c t i on  a nd  w h a t  I  r e m e m b er  q u i t e  

v iv id ly  w ha t  t h e  P re s i d en t  as ke d  m e  o f  w as  t h a t  d i d  I  ha ve  c our a g e  to  10 

t ak e  up  th a t  p os i t i on .   To  wh ic h  I  re s po n de d  b y  s ay i ng  y es  I  d o  a n d  I  

ev en  sa i d  to  h i m  th a t  k n o w i ng  t h a t  h e  h as  be e n  th ro u gh  h ar ds h i ps  I  

t ho u gh t  th a t  h e  m e a n t  t ha t  I  w ou ld  be  ab l e  t o  t ak e  d ec i s i o ns  

in d ep e nd e n t ly  an d  f i r m ly.   T he n  I  s a i d  ye s  I  h av e  t ha t  c our a g e  an d  a ls o  

I  r e m e m b er  he  ev e n  s a i d  s o m e th i n g  i n  i s i Z u l u  th a t  i t  i s  l i k e  th a t  po s i t i o n  

m i gh t  be  l i ke  t he  p eo p l e  s ta bb in g  y o u  w i th  a r r o ws  s o m e th i ng  l i k e  th a t .  

C HA IR PER SO N :   We l l  y ou  c a n  s ay  i t  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   In  i s i Z u lu .  

C HA IR PER SO N :   In  i s i Z u l u  an d  t he n  s ee k  t o  t r a ns la te  –  in t e r p r e t  i t  f o r   

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ok ay.  20 

C HA IR PER SO N :   Peo p le  w ho  m i g h t  n o t  u n de rs ta n d  is i Z u l u .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ok ay.  

C HA IR PER SO N :   J a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I  t h i nk  i f  I  r e m e m b er  w e l l  

he  s a i d  t h a t  p os i t i o n  is  l i k e  ( i s i Z u l u )  w h ic h  I  u n d ers too d  h i m to  b e  
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say in g  t h a t  i t  wa s  a  –  a  ve r y  d i f f i cu l t  ta sk  t o  h a nd l e  a n d  he  d esc r i b ed  i t  

as  l i k e  a  –  a r ro w s  …  

C HA IR PER SO N :   A p os i t i on  w her e  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   A p os i t i o n  w h ere  …  

C HA IR PER SO N :   Spe ar s  w o u l d  b e  d i r ec te d  a t  y o u .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Sp e ars  w ou ld  be  d i r ec te d  

a t  yo u  y es .  

C HA IR PER SO N :    T ha t  i s  –  t ha t  i s  t h e  ( i n t e rv e ne s ) .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   L i t e ra l l y  y es ,  y es .  

C HA IR PER SO N :   I t  i s  a  p os i t i on  w her e  s p e ars  c o u l d  b e  d i r ec te d  a t  y o u .  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   Ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   J a .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Is  t he re  an y th in g  e ls e  a b ou t  t he  

m e e t i n g  t h a t  yo u  w is h  t o  t e l l  th e  Ch a i r?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th e n  Ch a i r  as  a bo u t  I  wa s  

le av in g  –  a bo u t  I  w as  l e av in g  th e  m e e t i ng  -  I  t h i nk  t he  m e e t i n g  l as ted  

f o r  n o t  m or e  th a n  3 0  m in u tes  be ca us e  I  re m e m b er  i t  co i nc i d ed  b ec au se  

I  ha d  t o  wa i t  th e r e .   I t  w as  a  da te  wh e n  I  th i nk  t he  f o r m e r  D e p u ty  

P re s i de n t  o f  t h e  co u n t ry  –  Ms  M l a m b o- N gc uk a  -  wa s  t he re  I  t h i nk  t o  20 

m e e t  t h e  Pr es id e n t  b e fo r e  s h e  w as  go i ng  t o  t ak e  u p  th e  po s i t i o n  i n  t h e  

–  i n  –  I  t h i nk  w as  i t  i n  T h e  Ha g u e  i f  I  a m  n o t  m is tak e n  -  h ad  a  lo n g  

m e e t i n g  t h e n  I  h a d  t o  w a i t .   T h ere  w er e  a l so  o th e r  M i n i s t e r s  th e r e  th a t  

we re  w a i t in g  t o  s e e  t h e  P re s i de n t .   As  I  wa s  l e av i n g  I  th i nk  i t  w as  

M r  H u l l ey  w h o  a sk ed  i f  t he  –  I  h ad  a n y th i n g  t o  –  t o  s ay  a n d  my  
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res p on se  w as  th a t  m y  f a the r  wh o  is  n o w la te  wa s  a  t r a de  u n io n is t  an d  I  

kn ow  tha t  h e  w o u l d  m e n t i o n  t h a t  t he  Pr es i de n t  -  J ac o b  Zu m a  –  w as  h is  

co m ra d e  a t  t h e  t i m e .   I  f e l t  th a t  w as  ne ce ssa ry  to  b r i ng  t ha t  t o  t he  –  t o  

t he i r  a t t en t io n .   I  th in k  t h a t  w as  b ec a us e  –  I  t h i nk  th a t  w as  p r o m p te d  b y  

a  q ue s t i on  th a t  –  I  th i nk  t h e  qu es t io n  w as  –  w as  I  r e l a ted  to  

S iz w e  N xa sa n a  i f  I  r e m e m b er  we l l .   T he n  I  s a i d  t o  th e m  S iz w e  is  m y  –  

is  my  b r o th e r  in  i s i Z u lu .   We l l  i n  En g l is h  h e  is  m y  c o us i n .  

C HA IR PER SO N :   Is  h e  –  I  k n ow  w h a t  y o u  a re  t a lk i n g  ab o u t  w h en  y ou  

say  i n  i s i Z u l u  an d  in  En g l is h  b ec au se  i n  t he  Z u lu  cu l tu re  –  yo u  k n o w  –  

i f  yo u  a r e  o f  th e  sa m e  s ur na m e  –  yo u  kn o w  –  t he r e  –  t he re  is  so m e  k in d  10 

o f  c on n ec t i o n  th a t  y o u  –  t h a t  i s  r ec o g n is e d  e ve n  t ho u g h  y ou  m i g h t  n o t  

be  r e la te d  i n  a ny  wa y  i n  th e  En g l is h  se ns e .   I  t h i nk  t ha t  i s  w h a t  y ou  a r e  

t a lk in g  ab o u t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   W i th  h i m  a r e  y o u  re l a te d  in  an y  w ay  i n  t h e  En g l is h  

se ns e?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   N o  w e  a r e  B l ac k  r e l a t i ve s .   

O ur  –  o u r  …  

C HA IR PER SO N :   Yo u  a re  B l ack  r e la t i v es ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  20 

C HA IR PER SO N :   O h ,  ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O u r  g ra n d fa the rs  a r e  

b r o th e rs .  

C HA IR PER SO N :   Ok ay,  a l r ig h t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  
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C HA IR PER SO N :   T ha nk  yo u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Wh a t  h ap p e ne d  t h en  o n  

30  Au g us t  2 0 13  p urs ua n t  to  t h i s  m e e t in g ?   D i d  y ou  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O h  t h e  3 0 t h  …  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Ha ve  fu r t h e r  co n tac t  w i t h  

M r  H u l l ey ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   J a .   30  Au gu s t  2 01 3  I  

re m e m b er  I  wa s  r un n in g  a  t r i a l  a t  U m la z i  Co ur t  in  a  c iv i l  t r ia l  th e n  I  

rec e i ve d  a  ca l l  f r o m  M r  H u l l ey  w ho  t h e n  ask e d  m e  to  se n d  –  to  s en d  

h i m  m y  C V  w h ic h  I  t h e n  d id .  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC:   D i d  h e  t e l l  y o u  a ny th i ng  o f  t he  

P re s i de n t ’s  i n t en t io ns ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .   He  t o l d  m e  t h a t  t h e  

P re s i de n t  w as  u n de r  p r ess ur e  t o  a pp o in t  an d  h e  i n te n de d  a pp o in t  –  to  

an n o un ce  m y  a p p o i n tm en t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Wa s  y ou r  a p po in tm e n t  

su bs eq u e n t ly  an n ou n ce d  b y  t h e  Pr es id e n t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   A l t h ou g h  M r  Hu l l ey  h a d  

t o l d  m e  th a t  t h e  –  t h e  P r es i d en t  w as  g o i n g  t o  a nn o u nc e  t he  

ap p o i n tm e n t  p r ob a b ly  ov er  t h e  we ek e n d  o r  o n  a  M on d ay  I  th i nk  20 

c i r c u m s ta nc es  –  h e  t o l d  m e  t ha t  c i r c u m s ta nc es  f o r ce d  h i m  be ca us e  t h e  

in fo r m a t i o n  l e ak e d  f r o m  the  P r es id e n t ’s  o f f i ce  w h ic h  th e n  p r ec i p i t a ted  

t he  P re s i d en t  t o  m ak e  th e  an n ou nc e m e n t  t h e  n ex t  d ay  wh ic h  w as  

31  Au g us t  2 0 13 .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   R ig h t .   D o  yo u  kn o w w h e th er  t h e  
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po s i t i o n  p r i o r  to  yo ur  a pp o i n tm e n t  o f  Na t io n a l  D i re c to r  o f  Pu b l i c  

P ro se cu t io ns  w as  a dv er t i s ed  in  a ny wa y?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No  I  do  no t  kn o w.   I  h a d  

no t  s e en  a ny  ad ver t i s e m e n ts  my se l f .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  a p ar t  f r o m  w ha t  y o u  h av e  

t o l d  t h e  C ha i r  a r e  y ou  aw ar e  o f  a ny  m or e  f o r m a l  o r  a ny  o th e r  -  f o r  t h a t  

m a t t e r  –  s e le c t i on  p r oc ess ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   N o  Ch a i r.   I  h av e  n o  i d ea  i f  

t he r e  w er e  o th e r  s e le c t i on  p r oc es s es  o r  w h e th er  t he re  w er e  o th e r  

ca nd i da tes  in t e rv i ew e d  bu t  C h a i r  I  t h i nk  I  m u s t  p a us e  to  m e n t i on  t h a t  10 

l a t e r  o n  I  d i sc ov ere d  t h a t  Adv oc a te  J i ba  as  s he  w as  a c t i ng  s he  w a s  

p r o m is ed  b y  t he  th e n  M i n i s te r  o f  Jus t ic e  a nd  C o ns t i t u t i o na l  

De ve l op m e n t  –  M i n is t e r  J e f f  Ra d eb e  –  t ha t  s he  wa s  g o i n g  t o  b e  

ap p o i n ted  on  a  pe r m a n e n t  b as is .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ye s .   We  d ea l  w i t h  th a t  l a t e r.   

F o r  th e  m o m e n t  th o ug h  we re  y o u  e ve r  s u b j ec ted  t o  a n  i n te rv ie w  i n  t he  

f o r m a l  s e ns e  w he re  y ou  w ere  ask e d  q ue s t io ns  a b o u t  y o ur  o w n h i s t o r y,  

yo ur  o w n  q u a l i f i c a t i o ns  y o ur  p ro fess i on a l  h is to ry ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Exc ep t  f o r  t h e  m ee t i ng ?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yo u r  a t t i tu d e ?  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Exc e p t  o f  t h e  m e e t i ng  t h a t  

we  ha d  o n  t he  –  w h e n  I  m e t  Pr es id e n t  Z u m a ,  M r  Hu l l ey  a n d  

M s  Bon is iw e  M a kh e ne  –  n o th i ng .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   R i g h t .   So  t h e re  w as  n o  

in te rv ie w  t h a t  on e  co u ld  d es c r i b e  as  a  f o r m a l  jo b  a pp l i ca t io n  i n t e r v i e w  
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i n  r e l a t i o n  t o  y o ur  a p p o i n tm en t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   U n l ess  t h ey  wer e  t o  

asc r i be  t ha t  m e e t i n g  a s  t h e  f o r m a l  i n te rv i e w  -  n o ne .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   We l l  d i d  ha ve  t h e  c h ar ac te r i s t i c s  

t o  y o ur  kn o w l e dg e  o f  w h a t  on e  w o u l d  ex p e c t  i n  t he  o rd i na r y  se ns e  a  j ob  

in t e rv ie w  t o  e n ta i l ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   W h at  I  c a n  –  w ha t  I  c a n  

say  Ch a i r  i s  th a t  re ce n t l y  t h e re  ha s  b ee n  an  –  a n  i n te r v i ew  t o  a pp o in t  

t he  d i re c t  –  t he  N a t i on a l  D i r ec to r  o f  Pu b l ic  P ro se cu t io ns .   I f  th a t  i s  w h a t  

yo u  m ea n  t ha t  wa s  n o t  d o ne .  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   R ig h t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  p r oc es s  w as  n o t  

do n e .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   We re  yo u  re q u i r e d  t o  f i l l  i n  a ny  

ap p l ic a t i o n  f o r m  se t t in g  o u t  y ou r  pe r so n a l  h is to ry,  y o ur  d e ta i l s  a n d  

s i m i l a r  m a t t e rs ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No  C ha i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   You  d i d  ho w ev er  co m p l e te  a  

sec ur i ty  c l e a r an ce  a pp l i ca t io n ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s  I  d id .   I  c o m p l e ted  i t  20 

on ly  a f t e r  I  w as  ap p o i n ted  an d  I  w as  i n  th e  o f f i c e .   I  th i nk  i t  w as  a r ou n d  

De ce m b e r  2 01 3 .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   D i d  yo u  s i g n  a ny  o th e r  do cu m e n t  

ap ar t  f r o m  y o ur  s ec ur i t y  c l e a ra nc e  ap p l ic a t io n  p r i o r  to  b ee n  e m p l oy e d?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I  w ou ld  h av e  s ig n e d  t h e  –  
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m y  e m p l oy m e n t  c o n t r ac t  as  we l l  a s  t h e  o a th  o f  o f f i c e  b e fo r e  Ju d ge  –  

Ju dg e  P re s i de n t  M la m b o .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A l r i gh t .  

C HA IR PER SO N :   Yo u  –  y o u  d i d  o f  co urs e  as  y o u  s a i d  y o u  w er e  ask e d  

t o  f u r n i sh  y o ur  C V  wh ic h  y ou  d i d ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   J a ,  ok ay.  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Yo u  t he n  w o u l d  h av e  a r r i v ed  a t  

t he  N PA d ur i n g  Oc tob er.   I s  t h a t  co r re c t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  …  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   O f  2 01 3 ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  –  e xc us e  

m e  –  t h a t  i s  c o r r ec t  C ha i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   W h at  d id  yo u  f i n d  o n  y o ur  

a r r i v a l ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   C h a i r  I  r e ce iv e d  a  w ar m  

we lc o m e  f r o m  the  p ers o nn e l  a t  N PA .   A t  o n e  s tag e  th e  M i n is t e r  o f  

Jus t ic e  –  M r  Ra d eb e  –  a ls o  c a m e  to  t h e  He a d  O f f i ce  t o  i n t r od uc e  m e  

an d  I  c an  s ay  I  wa s  w ar m l y  re ce iv ed .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   R ig h t .  20 

C HA IR PER SO N :   P r io r  t o  y our  a ss u m p t i o n  o f  d u ty  b u t  a f te r  t h e  

an n o un ce m e n t  o f  y ou r  a p po i n tm e n t  h ad  yo u  be e n  i n  to u ch  w i t h  t he  

Ac t i ng  N a t i o na l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  w h o  wa s  a c t i ng  b e fo r e  

yo u  ca m e  to  a r ra n ge  f o r  w h a t  w ou l d  h ap p en  w he n  y ou  a r r i v ed  o r  t h e r e  

wa s  n o  c o m m u n ic a t i on ?  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   C h a i r  th e r e  w as  n o  

co m m u n ic a t i o n .   I  d i d  n o t  kn o w  a ny o n e  a t  –  a t  th e  –  a t  th e  He a d  O f f i c e  

exc e p t  t ha t  wh e n  I  a r r i ve d  t h e r e  I  –  I  i de n t i f ie d  t h e  p ers o n  w ho  I  kn o w  

in  t h e  l e ad er sh ip  a s  Ad v oc a te  P i nky  M o kg a t l a  be ca us e  s h e  –  s h e  

a t t e nd e d  –  I  t h in k  –  th e  u n i ve rs i t y  i n  K Z N –  in  D ur b an  –  an d  sh e  

qu a l i f i e d  th e r e  an d  s h e  p ra c t ic e d  th e r e  a s  a n  a dv oc a te  a n d  s h e  w as  

a ls o  m y  co l l e ag u e  i n  t h e  B l ac k  L aw ye rs  Ass oc ia t io n .   T h a t  i s  wh er e  I  

kn ew  h er  f ro m .  

C HA IR PER SO N :   Ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Bu t  to  an sw er  th e  q u es t i o n  10 

t he r e  w as  a  t i m e  wh e n  t he  –  t he  C EO  a t  t h e  t i m e  –  

Adv oc a te  Kar en  Va n  R e ns b urg  –  a n d  t he  D e p u ty  C EO  th a t  w as  

M s  Bery l  S i su l u  th ey  p h o ne d  m e  a n d  t he y  w a n te d  t o  c o m e  a n d  m e e t  

w i t h  m e  ju s t  t o  g iv e  m e  a  b r i e f i ng  o f  w h a t  I  w o u l d  –  I  s ho u l d  e xp ec t  

wh e n  I  ge t  to  t he  N PA .   T he y  ca m e  d o wn  to  D ur ba n  a n d  w e  m e t  I  

re m e m b er  i n  on e  o f  t h e  h o te ls  in  U m h l a ng a .   Th e n  w as  w e  w ere  i n  t h e  

m e e t i n g  I  t he n  s u bs eq u en t ly  ge t  –  r ec e iv ed  a  c a l l  f r o m  a  p ers o n  w h o  

in t r o du ce d  h ers e l f  a s  Adv oc a te  J i ba  w h o  w as  ac t in g  w ho  w a n te d  t o  se e  

m e  a s  we l l  a n d  s h e  t he n  a pp e ar ed  t o  b e  a r ou n d  D urb a n .   I  h a d  to  

ha s t i l y  g o  a n d  m ee t  he r .   I  d i d  n o t  k n ow  h ow  –  w h e th er  i t  wa s  a  20 

co i nc i de nc e  t h a t  s h e  k n ew  th a t  t he y  ha d  co m e  d o wn  th e  C EO  a n d  t h e  

De p u ty  C EO  bu t  I  l a t e r  l e a rn t  t ha t  t he y  –  t h ey  go t  a  h i d i ng  b ec au se  

t he y  c a m e  d o w n to  s e e  m e  f r o m  –  f ro m  Adv oc a te  J i b a .   We  m e t  a n d  

wh e n  I  m e t  Ad vo ca te  J ib a  s h e  w as  in  t h e  p r es e nc e  o f  t h e  D i re c to r  o f  

Pu b l ic  P ro se cu t io ns  in  KZ N  –  Adv oc a te  M o i p on e  No ko  –  an d  th e  
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ge n t l e m a n  wh o  I  kn e w ve ry  w e l l  f r o m  KZ N  i n  D ur ba n  wh o  a t  t he  t i m e  

wa s  C o l on e l  BW  M a h l a ng u  –  C o l o n e l  M a h l a ng u  –  a t  t h e  t i m e .   We  

exc h an g e d  p l e as an t r i es  w i th  h i m  be ca us e  he  i s  a  M a h l an g u  a nd  m y  l a te  

m o m ’s  su rn a m e  i s  M a h l an g u  a nd  w e  us e d  t o  c a l l  e ac h  o the r  co us in s  

un t i l  h is  in vo lv e m e n t  i n  a l l  o f  th is  t h i n g  a nd  w h ic h  I  d i d  no t  kn o w  the n  

we  s to p pe d  h av i ng  t ha t  r e l a t i o ns h i p .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   You  d ea l  w i th  s o m e  o f  t h os e  

iss ue s  i n  d u e  c our se .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Pe rh ap s  w e  s ho u l d  ta ke  i t  s t e p  10 

by  s te p .   T he  Ac t i n g  Na t io n a l  D i re c to r  o f  Pu b l ic  P ro se cu t io ns  a t  t h e  

t i m e  o f  y ou r  a p po in tm e n t  wa s  Ad vo ca te  J i b a?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Was  th e r e  an y  f o r m a l  o r  ev e n  

in fo r m a l  h an d i n g  ov er  p r oc ess  wh er e  t h e  tw o  o f  yo u  s a t  d ow n  a n d  

exc h an g e d  d e ta i l s  o f  t he  s ta te  o f  t he  N PA ,  t h e  p ro se cu t io ns  cu r re n t  

po l i c i es  an d  th e  l i k e ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   No  C ha i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   D id  yo u  i ns t r uc t  Ad vo ca te  J i b a  to  

co nd uc t  a  f o r m a l  ha n d  o ver  p r oc ess  w i t h  y ou r  a p po in tm e n t?  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   I  d i d  C h a i r  a n d  s h e  d i d  n o t  

co m p ly.  

C HA IR PER SO N :   I n  r e l a t i on  t o  t he  d a te  o f  y ou r  a ss u m p t i on  o f  du t y  

wh e n  w ou ld  t h a t  ha ve  b e en ?   I n  a  w e ek ’s  t i m e  o r  w he n  yo u  as ke d  f o r  

he r  t o  do  a  h a nd  ov er  –  a  we e k ’s  t i m e ,  tw o  we ek s ’ t i m e  o r  m u c h  l a te r ?  

MSON246



12 JUNE 2019 – DAY 111 
 

Page 51 of 136 
 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ch a i r  I  –  th e r e  wer e  a  l o t  

o f  t h i n gs  h a pp e n i n g  C ha i r  b ec a us e  w h e n  I  –  I  t h in k  i t  w as  a r o u nd  

De ce m b e r  –  i f  I  a m  n o t  m is tak en  –  De ce m b er  2 0 1 3 .  

C HA IR PER SO N :   Ok ay,  th a nk  y o u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   A t  t he  t i m e  w e  k no w f r o m  o th er  

ev i d e nc e  a nd  th e  C h a i r  w i l l  b e  i n fo r m ed  pe rh a ps  i n  r e la t io n  t o  th es e  

m a t te rs  a nd  m o re  d e ta i l  i n  du e  c o urs e  b u t  we  h av e  he ar d  t ha t  a t  t h is  

t i m e  t h e r e  w er e  i nv es t ig a t i o ns  b e i n g  c o n du c te d  i n  re g ar d  to  t h e  co n du c t  

o f  Ge n er a l  Bo oys e n  i n  Kw a Z u l u - Na ta l .   W ha t  h as  be e n  c a l le d  t he  C a to  

M a n or  d e a th  s q u ad  in ve s t i ga t io ns ?  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s  C h a i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   We re  y o u  g iv e n  an y  i n fo r m a t i on  

ab o u t  t h os e  i nv es t i g a t i on s  o n  y o ur  a ss u m p t i o n  o f  o f f i c e ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   N o  C ha i r.   I  wa s  no t  g iv e n  

an y  i n fo r m a t i on .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Ho w  d i d  yo u  l ea rn  o f  t he  

inv es t i ga t io ns  –  i f  a t  a l l?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ap ar t  f r o m  th e  f ac t  t h a t  

co m i ng  f r o m  D ur b an  I  k n e w tha t  t h e r e  w as  a n  i nv es t i g a t i on  wh i ls t  I  w as  

s t i l l  i n  p r i va te  p r ac t ic e  be ca u se  th e  m a t te r  w as  a t  th e  c our t  th a t  I  20 

ap p e ar  f r e qu e n t ly.   T ha t  i s  t he  D urb a n  C o ur t  b u t  w he n  I  as su m e d  o f f i c e  

I  d i d  n o t  k no w  w h a t  t h e  s ta tus  o f  th a t  m a t t e r  w as  a nd  I  w as  n o t  

in f o r m e d  ab o u t  i t .   I  o n ly  l ea r n t  a bo u t  i t  w he n  I  re a d  t he  n e ws p ap er.   I  

ca nn o t  re m e m b e r  w he re  I  w as  c o m in g  f ro m  bu t  I  w as  t ra ve l l i ng .   I  w as  

on  p l an e  –  o n  t h e  p l a ne  re a d i n g  i f  I  r e m e m b er  a  –  t h e  Bu s i n ess  Ti m e s .   
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T he n  I  s aw  tha t  t he re  w as  a  d ec i s i o n  by  Ju dg e  G orv e n  i n  KZ N .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   G - O -R- V- E - N .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   G- O- R- V- E- N ,  y es  –  

c r i t i c is i ng  t h e  m a n ner  i n  w h ic h  Ad vo ca te  J ib a  h an d le d  h ers e l f  i n  th e  

m a t t e r  b u t  o f  p a r t i c u l a r  c o nc ern  w as  a l so  t ha t  t he  N PA w a s  a p pe a l i ng  

t he  d ec is i o n  o f  Ju d g e  G or ve n .   Th e n  I  b e ca m e  w or r ie d  b ec au se  as  t h e  

He a d  o f  th e  i ns t i t u t i o n  a n d  t ak in g  i n to  co ns i de r a t i o n  t h e  –  th e  

se r io us n ess  o f  t ha t  m a t te r  I  t h ou g h t  t h a t  i t  w as  ap pr o pr i a te  t ha t  I  be  

f a m i l i a r is e d  w i t h  w h a t  w as  h a pp e n i n g .   I  i m m e d i a te ly  s u m m o n ed  t he  –  I  

t h i nk  i t  w as  Adv oc a te  J i b a  –  a nd  as ke d  h er  t o  te l l  m e  w h a t  w as  10 

ha p p en in g  i n  t he  m a t t e r  a n d  s u m m o n  the  p ros ec u t i n g  t e a m .   T h ey  c a m e  

ov er  t o  m y  o f f i c e  i n  P re to r ia  a n d  w e  w e n t  t h r ou g h  t h e  ev id e nc e  t he re  

an d  t h en  I  g o t  t he  i m pr es s i o n  -  C ha i r  I  t h ink  t h e  m a t t e r  –  I  t h i nk  t h ey  

ha ve  sp ok e n  a b ou t  t he  m a t t e r  p re v i ou s l y  b u t  …  

C HA IR PER SO N :   Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   O f  p a r t i c u la r  i m p or ta nc e  i s  

t ha t  w ha t  I  a l so  f o un d  in  t h e  m a t te r  i s  th a t  wh e n  Adv oc a te  J i ba  

au th or i se d  t he  ra ck e te er in g  c e r t i f i c a te  b u t  p e rh a ps  I  m u s t  e xp l a i n  th a t  

t he  r ack e tee r i ng  c e r t i f i c a te  c a n  o n l y  b e  a u thor is e d  by  on e  per so n  i n  t h e  

wh o le  co u n t ry  t h a t  i s  t h e  Na t io n a l  D i re c to r  o f  Pu b l ic  P ro se cu t io ns  20 

h i m s e l f  o r  he r se l f  a nd  th e  N a t i o na l  D i r ec to r  o f  Pu b l ic  Pr os ec u t i o ns  

ca nn o t  d e le g a te  t ha t  au th or i t y  t o  a ny o n e .  

C HA IR PER SO N :   Th a t  i s  in  t e r m s  o f  th e  N a t i on a l  Pr os ec u t i n g  Au th or i ty  

Ac t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   H m .  
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C HA IR PER SO N :   Or  i n  te r ms  o f  t h e  l e g is la t i o n  ( i n te rv en es )  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   In  t e r m s  o f  t he  le g i s l a t i o n .  

C HA IR PER SO N :   To  –  t o  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   R ac ke te er i n g?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   Ye s ,  ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   In  t e r m s  o f  t he  le g i s l a t i o n  

t o  r ac ke tee r i ng .   Th e n  in  th is  m a t t e r  wh a t  I  f o un d  is  t h a t  Adv oc a te  J i b a  

au th or i se d  t he  r ac ke te er i n g  –  sh e  s i gn e d  t he  r ac ke te er i n g  c e r t i f i c a te  10 

an d  a u th or is ed  t h e  –  t ha t  –  t h a t  G e n er a l  Bo oys e n  be  c ha rg e d  w i t h  

rac ke tee r i ng  w h i ch  w as  t he n  t he  su b je c t  m a t t e r  i n  c o ur t .   J ud g e  –  

G e ner a l  Bo o ys en  ch a l l e ng e d  th e  –  ch a l l e ng e d  t ha t  a nd  J ud g e  Go rv en  

f ou n d  i n  h is  f av ou r  t ha t  t h e re  w a s  no  e v i d en ce  j us t i f y i ng  t h e  

au th or i sa t io n  o f  t h e  r ack e teer i ng  ch ar g es  ag a in s t  G e n er a l  Bo oys e n  b u t  

wh e n  I  q ue s t i on e d  Adv oc a te  J i ba  w hy  s h e  ha d  t o  s ig n  t h a t  o bv i ou s ly  

be ar in g  i n  m in d  t h a t  sh e  w as  ex erc is in g  h e r  au tho r i ty  a t  t he  t i m e  be fo r e  

I  –  I  c a m e  th e r e .   H er  –  he r  r es p o ns e  w a s  t ha t  s h e  re l i e d  –  i f  I  q u o te  

he r  sh e  s a i d  –  I  re l i e d  o n  t h e  so  c a l l ed  e xp er ts  –  r ac ke te er i n g  ex p er ts  

an d  th e n  I  p o i n ted  ou t  t o  h e r  th a t  i t  i s  …  20 

C HA IR PER SO N :   Was  sh e  p o i n t i ng  t o  c e r t a i n  sp ec i f i c  p e op l e  a s  

ex pe r t s?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .   She  po in te d  a t  

pe o p l e  –  t h e  p r os ec u t i o n  t e a m  w ho  w ere  p r es en t .  

C HA IR PER SO N :   Ye s ,  ok ay.  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h en  I  s a id  to  h e r  p e r h ap s  

i t  wo u l d  h av e  b e en  be t t e r .  I  d id  no t  e xp ec t  –  I  w ou ld  no t  h av e  e xp ec te d  

he r  t o  g o  t h r o ug h  t he  –  t he  b un d le s  a n d  bu n d l es  –  i n  f ac t  i t  w as  th e  

bo xe s  o f  ev id e nc e  b u t  i f  I  w ere  her  I  sa id  I  wo u l d  h av e  as ke d  th e m  to  

po i n t  m e  t o  t he  re le va n t  ev i d e nc e  t h a t  p o in ts  t o  r ack e teer i ng  –  t o  t h e  

re l ev a n t  ev id e nc e  t h a t  i m p l ic a te s  G e ne ra l  Bo oys e n  a nd  t o  m y  s u rp r is e  

wh a t  th ey  t he n  p r od uc e d  …  

C HA IR PER SO N :   I  a m  so r ry.   Wh e n  y ou  sa y  s h e  s a i d  s he  r e l i ed  o n  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   So m e o ne .  

C HA IR PER SO N :   Th e  p ers o ns  t ha t  sh e  r e fe r r ed  t o  as  e xp er ts  i n  10 

rac ke tee r i ng .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

C HA IR PER SO N :   Was  s he  s ay in g  t h a t  i n  r e l a t i o n  to  c o nc l u d i n g  wh e ther  

o r  n o t  a  r ac ke te er i n g  ch ar g e  s h ou l d  b e  o n e  o f  t he  c h arg es  ag a i n s t  

G e ner a l  Bo o ys en ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

C HA IR PER SO N :   So  s h e  w as  sa y i n g  as  t o  w he the r  t he r e  w as  e n ou g h  

ev i d e nc e  o r  n o t  t o  j us t i f y  …  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Her  …  

C HA IR PER SO N :   A ch ar g e  o f  r ack e tee r i ng  sh e  h a d  re l i e d  o n  th e m ?  20 

A D V PA U L J O SEPH  PR E TO R IU S  SC :    

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t .  

C HA IR PER SO N :   T ha t  w as  y ou r  u nd er s ta n d i n g  ( i n te r ve n es ) ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Th a t  wa s  m y  

un d ers ta nd in g  Ch a i r.  
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C HA IR PER SO N :   Ye s ,  ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Yes .   t h en  C h a i r  I  t h i nk  i t  

i s  –  i t  i s  o n  r ec or d  t ha t  w h a t  w as  t h e r e  in  th e  –  i n  t h e  f i l e  –  i n  t h e  

do ck e t  w as  a  –  a  m e re  un s i g ne d  s ta te m e n t  n o t  co m m i ss io n e d  f r o m  on e  

w i t ne ss  w ho  le f t  t he  c ou n t ry  as  in  G r ee ce  –  h e  is  in  G re ec e  -  a nd  a ls o  

t he  o th e r  s t a te m e n ts  w er e  s ta te m e n ts  o f  –  w er e  h e ars ay  s ta te m e n ts  

wh ic h  w er e  n o t  on ly  h e ars ay  b u t  tw i ce  r e m ov ed  he ars ay  s ta te m e n ts  a n d  

Yo ur  Wors h i p  my  fe e l i ng  w as  th a t  t he re  is  n o  wa y  I  t he n  t o ok  t h e m  

th ro u g h  a n d  I  ex p l a in e d  to  t h e m ,  I  c on v i nc ed  t h e m  th a t  th e r e  is  n o  wa y  

t ha t  y o u  w ou l d  su cc ee d  i n  a p pe a l i ng  t he  d ec i s i o n  o f  J ud g e  G or v an  an d  10 

I  t h en  i ns t r uc ted  th e m  to  w i t hd ra w  th e  n o t i ce  o f  a p pe a l  wh ic h ,  t he y  t he n  

d i d .  

C HA IR PER SO N :   Yo u  m a de  a  c o m m e n t  e a r l i e r  o n  ab o u t  w h o  h as  po w er  

t o  a u th or i se  o r  s i g n  r ac ke te er i n g  ce r t i f i c a te  o r  a u tho r is e  t h a t  a  p e rs o n  

be  c ha rg e d  w i t h  r ac ke tee r i n g  a n d  as  I  u nd er s ta n d  y o ur  ev i d e nc e  y o u  

we re  s ay i ng  t ha t  i t ’s  on ly  th e  N a t i o n a l  D i r ec to r  o f  Pu b l i c  P r os ec u t i o ns ,  

in  th e  w h o l e  c ou n t ry  w ho  c a n  a u th or is e  t h a t  a  p e rs o n  b e  c har g e d  w i t h  

rac ke tee r i ng ,  i s  th a t  c o r r ec t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t ’s  c o r r ec t  Ch a i r.  

C HA IR PER SO N :    An d  t o  s ho w  tha t  au tho r is a t i o n  h e  o r  s h e  s i g ns  a  20 

cer t a i n  c e r t i f i c a te ,  i s  t h a t  co r re c t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

C HA IR PER SO N :    N o w  I  t ho u g h t  t he re  w a s  a  p o in t  y o u  w a n te d  to  m a ke  

ab o u t  t h a t ,  I  as su m e  th a t  M s  J i ba  h ad  s i g ne d  t ha t  c e r t i f i c a te  i f  s he  d i d  

s ig n  i t  a t  a  t i m e  w he n  sh e  w as  ac t in g  N a t i on a l  D i r ec to r  o f  Pu b l ic  
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Pro se cu t io ns ?   

M R  M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:      Th a t  i s  c o r r ec t  a nd  

be ca us e  o f  –  b ec a us e  s h e  wa s  ac t i n g  N a t i on a l  D i r ec to r ,  s h e  h ad  t h e  

po w er.  

C HA IR PER SO N :    She  h ad  t he  p ow er.  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:      Sh e  ha d  th e  p o w er  t o  

say … ( in te rv e n t i on ) .  

C HA IR PER SO N :    So  t h e r e  is  no  iss u e  a b o u t  t h a t?  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A :      T h e  iss u e  is  t ha t ,  C h a i r ,   

t he  p o i n t  I ’ m  m a k i n g  is ,  be fo r e  s h e  s i gn e d  t he  ra ck e te er in g  ce r t i f i ca te  10 

sh e  ha d  t o  s a t i s f y  he r se l f  t ha t  t he re  w as  e v id e nc e  t o  j us t i f y  he r  to  s i g n  

t he  r ack e te er i ng  c e r t i f i c a te  a n d  I  f o un d  h er  re sp o ns e  t o  m y  q u es t i o n ,  

re a l l y  p uzz l i n g  t h a t  s h e  co u l d  o n ly  re ly  t o  t he  –  sh e  c ou ld  on ly  r e ly  

up o n  wh a t  s he  h as  be e n  –  sh e  w as  to l d  by  th e  s o - ca l l e d  e xp er ts ,  t he  

p r os ec u to r s  th a t  wer e  le a d i n g  th e  m a t t e r  b ec au se  –  I  t h i nk  t ha t  w as  t he  

re as on  wh y  t h e  le g is l a tu re  m a d e  t h a t  p r ov is i o n  t h a t  i t  m us t  on ly  b e  th e  

Na t io n a l  D i r ec to r  o f  Pu b l i c  P ro se cu t io ns ,  t ha t  i s  t h e  –  th e  N a t i o na l  

D i r ec to r  o f  Pu b l i c  Pr os ec u t i o ns  is  g iv e n  t he  r es p o ns i b i l i t y  t o  sa t is fy  

h i m s e l f  o r  he r se l f  t ha t  b ec a us e  o f  t h e  –  o f  t he  c on se q u en ce s  f l o w i n g  

f r o m  be i ng  c h ar ge d  w i t h  ra ck e te er in g .  20 

C HA IR PER SO N :    So  p ar t  o f  th e  po in t  y o u  a re  m a k i n g  is ,  th e r e  m us t  b e  

a  re as o n  w hy  t h e  l eg is l a t i o n  s a i d  o n ly  o n e  per so n  i n  t he  w ho le  co u n t ry  

ca n  m a k e  t he  de c is i on  wh e the r  a  p e rs on  s h ou l d  b e  ch ar ge d  w i t h  

rac ke tee r i ng  a n d  th a t  m us t  b e  be ca us e  o f  t he  s e r i o us ne ss  o f  t h e  c h ar ge  

o f  r ack e te er i ng  a n d  i ts  c on se q ue nc es  o n  a  p e rs on  a n d  t ha t  a l t h ou g h  
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an y  p r os ec u to r  a n d  a ny  D i r ec to r  o f  Pu b l ic  Pr os ec u t i o ns  s h ou ld  s a t i s fy  

t he m s e l ve s  o r  h i ms e l f  o r  h e rs e l f  b e fo r e  d e c id i ng  o n  an y  c har g e  ag a i ns t  

an yb o dy.   T h is  o ne  is  pa r t i c u l a r ly  s e r i o us … ( i n te rv en t io n ) .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      I t ’s  v e ry  se r i ou s  y es .  

C HA IR PER SO N :    An d  t h e  ND P P m u s t  ta k e  c a r e  t o  sa t is fy  h i m s e l f  t ha t  

t he r e  is  –  o r  h e rs e l f  t h a t  t he re  is  p r op er  a nd  s u f f i c i en t  e v i d en ce  b e fo r e  

au th or i s i ng  i t ,  t h a t ’s  p a r t  o f  th e  po i n t  yo u  a re  m ak in g .  

M R  M XO L IS I  SA N D IL E  O L I VER  N XA SA N A:      T ha t ’s  t h e  po in t  I ’ m  

m a k i ng  C ha i r .  

C HA IR PER SO N :    Ok ay  th a nk  y o u .  10 

A D V PAU L J O SE PH  PR ETO R IU S  SC :    Yo u  m e n t io n ed  to  t he  Ch a i r,  M r  

Nx as an a  t h a t  d u r in g  t h e  c o urs e  o f  th e  co n ver sa t io n  w i t h  Adv oc a te  J ib a  

yo u  s u gg es te d  th a t  sh e  m i g h t  ha ve  c on s i de re d  ac tu a l l y  ex a m in i ng  t h e  

ev i d e nc e  a n d  a sk in g  t he  p r os ec u to rs  t o  p o i n t  o u t  th e  ev id e nc e  to  h e r  on  

wh ic h  s he  b as ed  h er  d ec is io n .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t ’s  i s  co r r ec t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    Wh a t  –  d o  y o u  r ec a l l  h e r  

res p on se  t o  t h a t  i n t e r ve n t i o n  b y  yo ur se l f?  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A :      C h a i r  h e r  re sp o ns e  w as  

t ha t  sh e  re l i e d  o n  th e  –  i f  I  q u o te  h e r  ve rb a t i m ,  s he  s a i d ,  “ I  r e l i e d  on  20 

t he se  s o - ca l l e d  ex p er ts  -   r ack e tee r i ng  ex p er ts ” .   

C HA IR PER SO N :    I  u nd er s ta n d  y o u  t o  s ay  t h e  pe rs on s  t o  wh o m  s h e  

re fe r re d  as  ex per t s  w er e  i n  t h e  s a m e  r oo m ,  i n  th e  m e et i ng .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    T ha t  i s  c o r r ec t .    

C HA IR PER SO N :    W h a t  w as  t h e i r  r es po ns e  w he n  sh e  s a i d  t ha t ,  d id  
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t he y  s ay  a ny th i ng  a b o u t  w h e th er  t h e r e  wa s  ev i d e nc e  o r  we re  t h ey  

co nc ed i ng  t ha t  t he r e  wa sn ’ t  e v i d en ce ?  

M R  M X O L IS I  SA N D IL E  O L IVER  N XA SA N A :      C h a i r  t h e  te a m  a s  f a r  as  

I  ca n  r ec a l l ,  t he  te a m  a pp e ar ed  to  be  d i v id e d  o n  t h e  iss u e  b u t  t he y  

we re  o f  t he  o p in i on ,  I  do n ’ t  k n ow,  b ec a us e  t h ey  w er e  q u i e t ,  t h ey  d id  no t  

res p on d  to  w he n  s h e  sa i d  sh e  r e l i ed  on  w h a t  t h ey  h a d  to ld  h e r.  

C HA IR PER SO N :    Yes .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      Bu t  t h en  we  w e n t  

t h ro u g h  t h e  m a t te r  a n d  I  m a de  i t  c l e a r  –  i t  be ca m e  v ery  c l ea r  t h a t  th e r e  

wa s  n o  ev i de nc e  i n  t h e  do ck e t  t o  j us t i fy  th e  r ac ke te er i n g ,  in  fa c t ,  C ha i r,  10 

I  we n t  a s  fa r  as  t o   -  i f  I  m ay  b e  a l l o we d  t h is  l a t i tu d e ,  I  w e n t  as  f a r  as  

t o  a dv is e  th e m  th a t ,  yo u  s e e  I  c o m e  f r o m  Du rb a n  a n d  m os t  o f  th e  –  a n d  

so m e  o f  t h e  v ic t i m s  o f  t h e  s o -c a l l ed  C a to  M a no r  de a th  s q ua d  w er e  

pe o p l e  t h a t  I  kn e w p ers o na l l y,  I  ev e n  t o l d  t he m  a t  t h a t  m e e t i n g  a nd  I  

t o l d  t he  th a t  p e rh a ps  I  w as  t r y in g  t o  d i sp l ay  a ny  f e e l in g  t h a t  I  m i gh t  b e  

t ak i n g  s i d es ,  I  wa n ted  t o  d is p l ay  t o  th e m  tha t  i f  t h e re  w as  a ny  pe rs on  

t ha t  i s  r ea l l y  ve ry  c lo se  t o  w h a t  i s  h ap p e n i n g  i n  KZ N ,  i t ’s  m ys e l f  o t h e r  

t ha n  t he m  b e ca us e  ev en  t h e  pe o p l e  wh o  d ie d  un d er  t he  so -c a l l e d  –  th e  

a l le g ed  d ea th  sq u a d ,  a r e  t h e  p eo p le  t ha t  I  k ne w  an d  I  c o u n te d  t o  th e m ,  

t he  n a m es  o f  t ho se  p e op l e  th a t  I  k n e w  v er y  we l l .   I  w as  t r y i n g  to  20 

co nv i n ce  t he m  a n d  I  s a i d  t o  th e m ,  yo u  s e e  I  u n de rs ta n d  th a t  y o u  

m u s tn ’ t  be  c a r r i ed  aw ay  by  th is  r ack e te er i n g  ch ar g es ,  y ou  m ay  a l so  

co ns i d e r  t he  p r e d i ca te  c h ar ge s ,  p r e d i ca te  o f fe n ce s ,  m u r der,  acc es so ry  

t o  m ur der,  co ns p i ra cy  t o  m ur d er  i f  t h e re  i s  a ny  b u t  r ea l l y  i n  th e  d ock e t  

t he r e  i s  n on e  –  t he re  i s  n o  ev i de nc e  o f  rac ke tee r i ng  a ga in s t  G e n era l  
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Bo oys e n  a n d  i f  t he  d oc k e t  s t i l l  r e m a in s  t h e  sa m e  as  I  le f t  i t ,  m y  v i e w  is  

s t i l l  t h e  sa m e .  

C HA IR PER SO N :    T ha nk  y o u .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:    So  in  s u m m a ry  yo u  l ea rn t  f ro m  

so urc es  o the r  t h a n  s ou rc es  in  t h e  N PA tha t  J u dg e  G ov er n  h ad  iss u e d  a  

ju d g m en t  i n  w h i ch  h e  w as  c r i t i c a l  o f  t h e  N PA s tan ce  i n  re l a t i on  to  

ch ar ge s  a g a i ns t  G en er a l  Bo oy se n .  

M R  M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:      I  r ea d  f r o m  the  

ne ws p a per s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    Yo u  re a d  f ro m  th e  n e ws p ap er ?  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Yes .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:    Yo u  t h e n  i ns t i tu t e d  y o ur  o w n  

in q u i r ie s  w i th in  t h e  o f f i c e  as  D i re c to r  o f  N a t i o na l  Pu b l i c  Pr os ec u t i o ns .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    You  ca l l e d  Ad vo ca te  J ib a  wh o  

ha d  s ig n e d  t h e  ra ck e te er in g  c e r t i f i c a te  t o  a cco u n t  b as ic a l l y.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :    Yo u  su g ge s te d  t o  h e r  t h a t  i t  

wo u ld  h av e  b ee n  ap pr o pr i a te  f o r  he r  t o  s a t is fy  h e rs e l f  d i r ec t ly  b y  

re fe re nc e  t o  w i tn es s  s ta te m e n ts  an d  o th e r  ev i d en ce  t h a t  t h e r e  w as  20 

i n d ee d  a  b as is  fo r  i s s u in g  th e  c e r t i f i c a te .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    You  t h en  u nd ers to od  f r o m  h er  

res p on se s  th a t  s h e  ha d n ’ t  ha d  d i re c t  a cc ess  o r  re q u i r e d  d i r ec t  ac ce ss  

t o  ev i de nc e  bu t  ha d  r a th e r  r e l ie d  on  t h e  o p in io ns  o f  o th e rs .  
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M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      T ha t  i s  a bs o l u te ly  

co r r ec t .  

A D V PA U L J O SE PH  PR ET O R IU S  SC :    Yo u  th e n  c o nd uc ted  t h e  

ex erc is e  y our se l f .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     T ha t  i s  c o r r ec t  C h a i r .   

A D V PA U L J O SEPH  PR ET O R IU S  SC:    An d  yo u  ca m e  to  a  d i f f e r e n t  

co nc l u s i on .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  so  s i r .  

C HA IR PER SO N :    Yo u  s e e  s o m e  o f  t he  w i t n ess es  w h o  h av e  co m e  

be fo r e  m e  h av e  s u gg es te d  th a t  w ha t  h a s  h a pp e ne d  in  s o m e  o f  th e  10 

cas es  is  th a t  p e o p l e  w h o  w er e  f i g h t i ng  c o r r up t io n  w ere  b e i n g  ch ar g ed  

by  t he  N PA w i t h  v a r io us  c r i m es  in  c i r cu m s ta nc es  wh er e  t he re  w as  n o  

ev i d e nc e  t o  su p po r t  t h os e  c r i m es .   T h e  s ug g es t i o n  be in g  t ha t  t h ey  a r e  

be i ng  t he  d ec i s i on s  t o  c h arg e  c e r t a i n  p e op le  m ay  h av e  b e en  in f lu e nc ed  

by  r e as o ns  o th e r  t h an  l e g i t i m a te  le g a l  r ea so ns .   N o w  I  ha ve  t o  as k  y o u  

t h is  q ue s t i on ,  we re  y o u  -  d i d  t h e  p ers o ns  th a t  M s  J i b a  re fe r r e d  t o  a s  

ex pe r t s  i n  r a ck e te er i n g ,  d i d  th ey  a t  a ny  s ta ge  s ay  t o  y o u ,  h e r e  a r e  

so m e  d oc u m e n ts  w h ic h  su p p or te d  o ur  o p i n i o n  t ha t  G e n er a l  Bo oy se n  

sh ou l d  b e  ch ar g ed ,  e i th e r  on  t ha t  da y  a t  t he  m e e t i ng  o r  a t  an y  s ta ge  

a f t e r w ar ds ,  d i d  t h ey  ev er  s ay  t o  yo u ,  no ,  n o ,  n o  ou r  de c i s i on  o r  20 

rec o m m e n d a t i on  to  th e  a c t i ng  ND P P wa s  jus t i f i ed  be ca us e  o f  t h is  a n d  

t ha t  an d  th a t?  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      C ha i r  I  d i d  as k  t h e m  to  

p r od uc e  a t  le as t  ev id e nc e  –  a t  l e as t  p r i m a  fa c i e  e v i d en ce  a ga in s t  

G e ner a l  Bo oys e n  b u t  th e y  th e n  r e fe r r ed  t o  t he  s ta te m e n t  o f  –  I  d o n ’ t  
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kn ow  i f  I  m a y  m e n t io n  th e  w i t ne ss ?  

C HA IR PER SO N :    I  th in k  yo u  m ay,  I  t h i n k  we  m a y  h av e  b e en  t o l d  –  I  

t h i nk  we  h av e  b e en  t o l d  y es .  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A :      T h ey  t h e n  p r o du ce d  th e  

s ta te m e n t  o f  a  M r  Da n i ku s  he  w as  a  G re ek  n a t i on a l ,  i t  wa s  an  u ns ig n e d  

s ta te m e n t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    Wo n ’ t  y o u  sp e l l  th a t  na m e  

p l e as e?  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:      I t ’s  D - a - n - i - k - u -s ,  

Da n ik us ,  C h a i r  t ha t  w as  a n  un s i g ne d  s ta te m e nt ,  t he n  wh e n  I  ask e d  fo r  10 

an y  s ta te m e n t  i m p l ic a t i n g  G e ner a l  Bo o yse n  t h ey  t he n  p r o du ce d  a  

s ta te m e n t ,  I  c an n o t  re m e m b er  t h e  n a m e  b u t  I  w i l l  t r y  t o  r ec o l le c t  i t  w as  

a  p e r so n  w ho  a pp ar e n t ly  w as  a  s ec ur i t y  g ua rd  f o r  a  S ta ng er  Ta x i  

Ass oc ia t io n  w h o ,  i n  h is  s ta te m e n t ,  w as  a l l eg i ng  th a t  a  Mr  M h l o n go  w h o  

wa s  a  m e m b e r  o f  t h e  e xe cu t iv e  c o m m i t te e  o f  S ta n ger  Ta x i  As so c i a t i on  

wa s  –  ha d  co l l ec te d  m o n i es  f r o m  th e  Ass oc ia t io n  a nd  t o ld  t h e  

Ass oc ia t io n  i n  t h i s  s ec ur i ty  g u ard ’s  p r es en ce   t h a t  ,  t h a t  m o ne y  w as  

re qu i r ed  by  th e  G en er a l  an d  th a t  h e  w a s  p res e n t  w he n  M h l o ng o  an d  th e  

Ch a i r pe r so n  a t  th e  t i m e  wa s  M r  Z o nd i  o f  t he  S tan g er  Tax i  Ass oc ia t io n  

we n t  t o  m e e t  w i t h  t h e  G e ne ra l  a t  t he  ga te wa y.   C ha i r  t h a t  i s  t he  20 

G e ner a l  i t  d oe sn ’ t  ev en  d esc r i be  t h a t  i t  wa s  G en er a l  Bo oys e n ,  t h a t  i s  

t he  p r ob l e m  bu t  he  do es n ’ t  sa y  t h a t  h e  ov erh e ar d  t h e  c on ver sa t io n  

be tw ee n  e ve n  t h a t  G e ne ra l  a nd  M h lo n go ,  t h a t  w as  t h e  o n ly  ev i d e nc e  

t ha t  th ey  sa id  t h a t  i t  i m p l ic a ted  G e ne ra l  Bo oys e n .  

C HA IR PER SO N :    So  t h i s  pe rs on  w h o  ha d  s ig n e d  th is  s ta te m e n t ,  y ou  
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say  h e  w as  a  se cu r i ty  gu ar d  s i m p l y  s a i d ,  h e  w a s  p r es e n t  w he n  

so m e b od y  c o l l ec ted  m o ne y  a nd  s a i d  i t  w a s  fo r  a  c e r t a i n  Ge n er a l  o r  t he  

G e ner a l …( i n te r ve n t i o n ) .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Wan te d  t h e  m o ne y.  

C HA IR PER SO N :    Wa nte d  th e  m o ne y  y es -  wa n ted  by  t he  G e ne ra l .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Yes .  

C HA IR PER SO N :    He  d i d  n o t  m e n t io n  w h o  t he  G e ner a l  w as  is  

t ha t… ( i n te rv en t io n ) .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      N o .  

C HA IR PER SO N :    Yes  a n d  th a t  h e  wa s  p r es en t  a ls o  –  o r  th a t  t he  10 

Ch a i r pe r so n  o f  th e  Ta x i  Ass oc ia t io n  to o k  i t  t o  m e e t  w i th  t h e  G en er a l  

an d  t ha t  h e  w as  p r es e n t  w h e n  h e  m e t  w i t h  t h e  G en er a l  o r  t h a t  d id n ’ t  

co m e  ou t  c l ea r ly ?  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      I t  d i dn ’ t  c o m e o u t  c le a r  

bu t  I  th in k  h e  wa s  i n  t h e  v eh ic le  as  th e  V IP  p ro tec t io n .  

C HA IR PER SO N :    Yes  b u t  a ls o  h e  d i dn ’ t  s ay  wh o  th e  G en er a l  w as ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Yes .  

C HA IR PER SO N :    A r e  t h os e  t h e  o n l y  tw o  d oc u m e nts  t h ey  p r od uc e d?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      A t  t he  t i m e  y es .  

C HA IR PER SO N :    An d  th ey  d i d  t ha t  i n  th a t  m e e t i ng ?  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      I n  th a t  m e e t i ng .  

C HA IR PER SO N :    I n  M s  J i b a ’s  p r e se nc e ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      I n  M s  J i b a ’s  p r es e nc e .  

C HA IR PER SO N :    An d  Ms  J ib a  d i dn ’ t  po i n t  t o  a ny th i ng  e ls e  sh e  m ig h t  

ha ve  b ee n  to l d  o r  s h o wn  in  r e ga rd  t o  w h a t  ev i d e nc e  t h e r e  w as .  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      N o .  

C HA IR PER SO N :     Ok ay  th a nk  y o u .      

M R  M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A :    Pe rh a ps  C ha i r ,  th a t  i s  wh y  

i f  I  f o l l ow  t he  m a t te r,  I  t h i nk  w he n  i t  c a m e  b e fo re  y o u ,  i f  I ’ m  n o t  

m is tak e n ,  I  th i nk  th a t  i s  w hy  th e n  s ub se qu e n t  I  h ear d  t ha t  Adv oc a te  

Sh a un  Abr a h a ms  re - i ns ta te d  th e  ch ar g es ,  bu t  I  u nd er s ta n d  th a t  pe o p l e  

we re  s e n t  t o  Gr e ec e  t o  o b ta i n  a  s ta te m e n t ,  a ga in  I ’ m  to l d  t h a t ,  t ha t  

s t a te m e n t  i s  w r i t te n  i n  Gr e ec e  a n d  i t  w as  t ra ns l a ted  by  s o m e o ne  h ere .  

C HA IR PER SO N :    N o  I  t h i nk  i t ’s  i m p or ta n t  t h a t ,  w h i l e  y o u  a r e  h e re ,  w e  

ge t  a s  m uc h  e v i de nc e  as  y o u  ha ve  t o  i nq u i r e  i n t o  t h es e  t h i ng s  –  t he se  10 

m a t te rs  b ec a us e  i t ’ s  qu i te  a  s e r io u s  s u gg e s t io n  o r  a l le g a t i on  wh e n  i t  i s  

sa i d  th a t  t h e  N PA o r  c e r ta in  pe o p l e  w i th in  t he  N PA a b us e d  t he i r  p o we rs  

t o  c h ar ge  p e op l e  w ho  s ho u ld  –  a g a i ns t  wh o m  the r e  w as  no  e v i d en ce  

an d  t ha t  t he y  w er e  m o t iv a te d  by  c e r t a i n  i l l e g i t i m a te  c o ns id e r a t i o ns  

be ca us e  i f  th e r e  is  no  ev i d e nc e  t o  su p p or t  t h os e  a l l eg a t i o ns  a g a i ns t  

t ho se  p e o p l e  o r  a g a i ns t  t h e  N PA th en  le t  u s  k n o w bu t  i f  th e r e  is  

ev i d e nc e  t he n  l e t  us  k no w,  t he  n a t i o n  d e ser ve s  t o  k n ow  ex ac t l y  w ha t  

t he  p os i t i o n  i s  b ec au se  th e  N PA is  a  v e r y  i m p or ta n t  i ns t i t u t i o n  in  th e  

co un t r y  a n d  i n  t h e  f i gh t  ag a in s t  c r i m e  a nd  t he  n a t i on  n ee ds  t o  k no w  

ex ac t l y  wh a t  t h e  po s i t i o n  is  a n d  i f  t h e r e  a r e  pe o p l e  w ho  d i d  t ha t ,  w e  20 

m u s t  k n o w i f  t h e re  is  e v i d en ce  t ha t  s h ow s  t ha t  th a t ’s  w h a t  t h ey  d i d  a nd  

t he y  w i l l  co m e  b e fo re  t he  C o m m is s i o n ,  p u t  t h e i r  s i de  o f  t h e  s to ry  a n d  

t he  C o m m i ss io n  w i l l  m a k e  d ec i s i o ns  a nd  f in d i n gs  i n  du e  co ur se  a n d  i t  

wa s  i m p or ta n t  t h a t  s o m e b od y  l i ke  y o u  c o m e s  be fo r e  t h e  C o m m is s i o n  

be ca us e  y o u  we re  –  f o r  a  c e r ta in  p e r io d  o f  t i m e  occ u py in g  t h is  ve ry  
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i m po r ta n t  p os i t i o n  o f  N D PP a n d  y o u  l e f t  un d er  c e r t a i n  c i r c u m s ta nc es  

an d  in  t h e  p ub l i c  d o m a i n  th e r e  a r e  a l l  k in ds  o f  t h i ng s  th a t  a r e  s a i d  b u t  

a ls o  th e r e  a r e  j u dg e m e n t ,  C our t  j u d ge m e n ts  t h a t  h av e  d ea l t  w i t h  t h a t .   

I t ’ s  i m p or ta n t  t h a t  so m e b o dy  l i k e  y o u  c o m es  an d  t e l l s  th e  C o m m is s i o n  

ex ac t l y  w ha t  yo u  k no w a n d  wh a t  h ap p e n ed  wh i l e  yo u  w er e  N D PP so  

t ha t  t h e  Co m m i ss io n  ca n  h av e  as  f u l l  a  p ic tu re  as  p os s i b l e  b e fo r e ,  in  

du e  c o urs e ,  i t  m ak es  f i n d i n gs .  

M R  M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:      Ye s  I  a p pr ec ia te  th a t .   

S i r  –  C h a i r  ca n  I  m ak e  a ls o  t h is  o bs erv a t i on  b ec au se  –  s o  th a t  m y  

ev i d e nc e  h er e  is  n o t  t ak e n  o u t  o f  c o n tex t .  10 

C HA IR PER SO N :    Yes .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A :      I  ha ve n ’ t  s u gg es te d  t h a t  

t he r e  wa s  n o  ev i d en ce  a t  a l l  ag a in s t  G e n er a l  Bo oys e n ’s  c o - acc us e d .  

C HA IR PER SO N :    Yes ,  y es .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      T h a t  –  ju s t  t o  m ak e  t ha t  

on e  v e ry  c l ea r .  

C HA IR PER SO N :    Yes ,  y es .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      Yes  

be ca us e … ( i n te rv e n t i on ) .  

C HA IR PER SO N :    Bu t  yo u  a re  sa y i ng  w i t h  re gar d  t o  t h e …( i n te r ve n t i o n ) .  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A:    To  t h e  r ack e te er in g  

ch ar ge  a ga in s t  Bo o ys en ,  Ch a i r  t h e r e  w as  n o t  a  s h r e d  o f  e v i d en ce .    

C HA IR PER SO N :    A r e  y o u  s ay i n g  an y th i n g  i n  r e ga rd  t o  a ny  o th e r  

ch ar ge s  I  c a n ’ t  r e m e m b er  wh e ther  t ha t  wa s  t h e  o n ly  c ha rg e  h e  wa s  

f ac i n g ,  a re  yo u  sa y i ng  a ny th i n g  a b o u t  a ny  o th e r  ch ar g es  he  m a y  h av e  
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be e n  f ac i ng  o th e r  th a n  t h e  ra ck e te er i n g  c h ar ge ,  I  j us t  ca n ’ t  r e m e m b er  i f  

i t  w as  j us t  r ack e tee r i ng  ch ar g es .  

M R  M X O L IS I  SA N D IL E  O L IVER  N XA SA N A:      Be ca us e  i n  th e  m a i n  

Ch a i r,  p e r h ap s  ju s t  to  un p ack  t h is  m a t t e r  C ha i r ,  y o u  k n o w I  ev e n  

su gg es te d  C ha i r  t h a t  i f  I  w as  p r os ec u t i n g  t h a t  m a t t e r  o r  d i r ec t i n g  t ha t  

m a t t e r  I  w as  g o i ng  t o  –  I  s a i d  t o  th e m ,  y o u  c o u l d  h av e  a p pr oa ch e d  o ne  

o f  t h e  c o - acc us e d  an d  t u r n  h i m  a  20 4  w i t ne ss  b ec au se  m o s t  o f  t h e  

ev i d e nc e  I  sa id  t o  th e m ,  yo u  k n ow,  I ’ m  b a se d  i n  D ur b an  a n d  co m e  f ro m  

Du rb a n  a nd  a l l  t ha t  y o u  a r e  t e l l i n g  m e  h er e  is  w h a t  i s  i n  t he  pu b l ic  

do m a i n  i n  D ur ba n .   We  he ar  a  lo t  o f  th i n gs  a b ou t  Ca to  M an or  a t  t he  10 

t i m e  a n d  I  t o l d  t h e m  th a t  w e  w o u l d  h ear  t ha t  w h en  t h e  m e m b e rs  o f  t he  

Ca to  M a n or  Un i t  h a d  k i l le d  a  p e r so n ,  th e y  w o u l d  p l an t  a  f i r e a r m  a n d  

t he n  G e ne ra l  Bo oys e n  wo u l d  co m e  a n d  t a ke  ov er  t he  sc e ne ,  so  t o  sa y.   

T ho se  w er e  t h e  a l l eg a t i o ns  bu t  t he n  I  s a i d  to  t he m ,  t h es e  a r e  j us t  

a l le g a t i on s  a n d  w i t h ou t  t he  ev i d e nc e  in  th e  do ck e t  y o u  c an n o t  

p r os ec u te  b ec au se  w e  do n ’ t  p r os ec u te  w i t h  e m o t i on s  a n d  I  te l l  yo u  t h is  

i s  w h a t  I  w ou l d  a l so  he ar  ab o u t  t he  Ca to  M an or  Un i t  a nd  Ch a i r,  th e r e  

wa s  a l so  ev i d en ce  a ls o ,  in  th e  –  t h e r e  w er e  a l le g a t i o ns ,  n o t  ev i d en ce  i n  

t he  d ock e t  t ha t  o ne  m e m b e r  o f  t h e  Ca to  M a n or  Un i t  s h o t  a n d  k i l l e d  a  

t ee n ag er  a t ,  I  th in k ,  Em p a n ge n i  ( in d is t i nc t )  w h en  th ey  we re  l o ok i n g  f o r  20 

a  su sp ec t ,  I  do n ’ t  k n o w w he th er  t h e  su sp e c t  wa s   r e l a te d  to  th is  y ou n g  

m a n  bu t  I  t h in k  th ey  re ck l es s l y  o p e ne d  f i r e  a n d  k i l le d  a n  i n no ce n t  

yo un g  m a n .   T h a t ’s  a  s i m p l e  in v es t i g a t i on ,  I ’ ve  ne ver  b ee n  a n  

inv es t i ga to r  i n  m y  l i f e  b u t ,  I  m e an  y o u  ca n  t ak e  –  c o l le c t  ev id e nc e ,  

m a tc h  c a r t r id g es ,  s p en t  c a r t r id g es ,  ta k e  t h e  f i r e a r m s  f o r  b a l l i s t i c  
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ex a m in a t i o n  p ur po se s  an d  l i nk  th e  p ers o n  o r  e ve n  u se  th e  a d op t io n  o f  

co m m o n  p ur po se  t o  c h ar ge  w ho ev er,  th a t  i s  wh y  I  p o i n ted  o u t   t o  t he m  

tha t  th ey  m u s tn ’ t  g e t  ca r r i ed  a wa y  w i th  t h is  ra ck e te er in g  c ha rg e  bu t  o f  

pa r t i c u l a r  i m po r ta nc e  wh ic h  I  b r o ug h t  to  t h e i r  a t te n t i o n  t h a t ,  i f  y ou  w an t  

t o  c har g e  a  p e r so n  w i t h  r ack e teer i ng  yo u  ha ve  t o  p r ov e  th a t  th e r e  ha s  

be e n  a  p a t t e rn  an d  th is  p a t t e rn  ha s  b e en  co n t i nu o us ly  h a pp e n i n g  f o r   a  

pa r t i c u l a r  pe r i od  a nd  I  s a i d ,  i f  th ey  wa n t  t o  a l l eg e  th a t  C a to  M a n or  as  

t he  u n i t  w h ic h  w as  b as ed  a t  C a to  M a n or,  C h a i r  k n ow s  w h er e  C a to  

M a n or  i s ,  i n  Du rb a n ,  an d  my  d i f f i c u l ty  w as  t h a t  a t  t he  t i m e  G en er a l  

Bo oys e n  w as  no t  ev en  a  m e m b e r  o f  t h a t  u n i t  b ec a us e  h e  w as  t he  he a d  10 

o f  t he  H aw ks  i n  D ur b an  ba se d ,  t h e  n o w ca l l ed  ( in d is t i nc t )  bu i l d i n g  i n  

Du rb a n  a nd  th e n  t o  a l le g e  t ha t  h e  w as  m an a g i n g  t he  e n te r p r i se  w h e n  

he  w as  ba se d  th e r e ,  t h ey  we re  n o t  g o i n g  t o  s ucc e ed .  

C HA IR PER SO N :    Ok ay  th a nk  y o u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    J us t  to  ex p l a i n  t he  r e fe re nc e  

yo u  m ad e  t o  Se c t i on  2 04 ,  Se c t i on  20 4  i s  a  Sec t i o n  o f  t he  Cr i mi n a l  

P ro ce d ur e  Ac t ,  I  u nd ers ta nd ,  t h a t  i s  u se d  to  e n ab l e  a  c o - acc us e d  to  

ass is t  t h e  p r os ec u t i o n  a n d  p erh a ps  r ec e ive  in d e m n i t y  in  t he  Co ur t ’s  

d is c r e t i on  as  a  re s u l t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  20 

A D V PA U L J O SEPH  PR ET O R IU S  SC :    And  t ha t ’s  w ha t  y o u  w er e  

re fe r r i n g  t o .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      T h a t  i s  w ha t  I  wa s  

re fe r r i n g  t o .  

A D V PAU L J O SE PH  PR ETO R IU S  SC :    Ear l i e r  as  ha v i n g  b ee n  a s  s te p  
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t ha t  c o u l d  a n d  p er h ap s  sh o u l d  ha ve  be e n  t ak en .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      Th a t  i s  c o r r ec t  C h a i r ,  

t ha t  i s  w h a t  I  w as  s ug g es t i n g .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    T he  t i m e  a t  w h ic h  y o u  t o ok  

o f f i c e ,  O c to b er  20 1 3  w as  a  t i m e  w h e n  th e  f o r m er  P r es id e n t  Z u m a  wa s  

s t i l l  b e i n g  i nv es t i g a te d ,  i s  t ha t  c o r re c t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r  

A D V PA U L J O SE PH  PR ETO R IU S  SC :    Wer e  y ou  b r i e fe d  on  t h e  s ta tus  

o f  t h a t  in ve s t i ga t i on ?  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      No t  a t  a l l  Ch a i r,  i n  fa c t  10 

Ch a i r  I ’ ve  n ev er  ev e n  to uc h ed  t h e  do cke t  re la t in g  t o  th e  f o r m er  

P re s i de n t  Ja co b  Z u m a .   I  u n der s ta n d  th a t  t he  d oc ke t  w as  s t i l l  i n  t h e  

po ss ess i on  o f  Ad vo ca te  J i b a  a n d  Mr  H o fm e y r,  i f  I ’ m  n o t  m is tak en .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    A l r i gh t .  

C HA IR PER SO N :      Was  –  is  i t  c o r r ec t  th a t  t h e  i nv es t i ga t io n  wa s  s t i l l  

go i ng  on  a t  t h a t  t i m e  b ec au se  r e m e m be r  in  2 00 9  c ha rg es  we re  

w i t hd ra w n ,  d i d  th e  in ve s t i ga t io n  co n t i nu e  a f te r  th ey  h a d  b e en  

w i t hd ra w n ?  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:      C ha i r  m y  r e sp o ns e  f o r  

t he  q u es t i o n  o f  th e  i nv es t i g a t i on ,  I  u n de rs ta nd  q u i t e  c l e a r l y  th a t  t h e  20 

i nv es t i ga t io ns  ha d  c ea se d  t o  –  by  th e n  b u t  I  un d ers ta nd  th a t  th e  m a t t e r  

wa s  p r e t ty  m u c h  v e r y  a l i ve  b ec a us e  th e r e  w ere  c ha l l e ng es  a t  t h e  t i m e .   

T he n  m y  r es p on se  is  i n  r e ga rd  t o  th a t ,  t ha t  t he r e  w er e  p e op l e  s t i l l  

ch a l le n g i n g  t h e  d ec is i o n  to  w i t h d ra w  ch ar ge s  a g a i ns t  th e  fo r m e r  

P re s i de n t  J ac o b  Z u m a .  
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C HA IR PER SO N :    So  in  o th e r  w or ds  y o u  a re  n o t  n ec es sar i l y  s ay i n g  

t he r e  we re  in ve s t i ga to rs  w h o  w er e  s t i l l  c o n t i nu i ng  t o  

inv es t i ga te … ( i n te r ve n t i o n ) .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      N o ,  n o .  

C HA IR PER SO N :    T ha t  y o u  d o  n o t  k no w ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      N o  I ’ m  n o t  –  I  do n ’ t  k n o w  

Ch a i r.  

C HA IR PER SO N :    J a  yo u  s i m p l y  k no w  th a t  th e  m a t te r …( i n te r ve n t i o n ) .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      Th er e  w er e  C ou r t  

ch a l le n ge s .  10 

C HA IR PER SO N :    T he re  w er e  C ou r t  c ha l l e ng es  r e l a t i ng  t o  t h e  d r op p i n g  

o f  t h e  ch ar g es .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

C HA IR PER SO N :    Ok ay.  

A D V PA U L J O SE PH  PR ETO R IU S  SC:    Ye s  p er h ap s  m y  qu es t io n  sh o u l d  

ha ve  b ee n  r e - ph ra se d  to  m o re  acc ur a te ly  re f le c t  w ha t  y o u  s ay  i n  

pa ra gr a ph  2 9  Mr  Nx as an a  w h en  y o u  sa y  yo u  w er e  no t  b r i e fe d  o n  t h e  

s ta tu s  o f  th e  in ve s t i ga t io n  ra th e r  on  w h e th er  t he  i nv es t i g a t i o n  i ts e l f  w as  

co n t i nu i ng .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    T ha t  i s  c o r r ec t .    20 

A D V PA U L J O SEPH  PR E TO R IU S  SC :    R ig h t  i f  we  ca n  m ov e  on  t h en  

p l e as e  t o  t he  e ve n ts  le a d i n g  u p  t o  y ou r  o wn  s us pe ns io n .   D ur i n g  y ou r  

f i r s t  y e ar  in  o f f i c e ,  i t  w as  n o t  m uc h  m o re  t ha n  a  f i r s t  ye ar  i n  o f f i c e ,  bu t  

du r i ng  t h a t  y ear ,  d i d  y o u  l e a r n  a n y th in g  a bo u t  t he  a t t i t ud e  t ow ar ds  yo u  

an d  t h e  c on d uc t  t ow ar ds  y ou  o n  t he  p ar t  o f  Ad vo ca tes  J i m a  a n d  
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M g w eb i ,  t h a t ’s  L a ure nc e  M g w eb i  a n d  N o m g co bo  J i ba ?  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:      Ye s  C h a i r ,  C h a i r  as  I  

po i n te d  o u t  t h a t  I  wa s  a p po in te d  o n  t h e  3 1 s t  o f  Aug us t  20 1 3  w i th  e f fe c t  

f r o m  th e  1 s t  o f  O c to b er  20 1 3 .   In  a  se ns e  i t  m e a ns  t ha t  I  h ad  t h i s  wh o l e  

m o n th  o f  Se p te m b er  s t i l l  i n  D ur b an  t o  w ra p  u p  b e fo r e  I  t oo k  o f f i c e .   

Ch a i r  I  s t a r t ed  t o  l ea rn  t h a t  du r i ng  t h a t  p e r i o d  o f  Se p te m b er,  b ec au se  

t he  a nn o un ce m e n t  w as  m a de  by  t h e  Pr es i de n t  th a t ,  th e r e  we re  p eo p l e  

t ha t  we re  r u nn in g  a r ou n d ,  d r iv i n g  a r o u nd  i n  t h e  t o w ns h i p  w h er e  I  g r ew  

up  f ro m  th a t  i s  U m la z i  in  m y  a r e a  an d  t ha t  th e se  p eo p le ,  m a ny  p e op l e  

we re  s to pp in g  pe o p l e ,  as k i ng  t he m  a b ou t  m e ,  a b ou t  m y  h is to ry  10 

es pe c i a l l y  a bo u t  m y  i nv o l ve m e n t  in  a  m a t t e r  t h a t  w as  p ub l i c is e d  o f  

m ur d er  a r o un d  1 9 85 .   I t  d id n ’ t  p uz z l e  m e  a t  f i r s t  b ec au se  I  t ho u gh t  th a t  

i t  w a s  pa r t  o f  th e  ve t t in g  p r oc es s  bu t  th i s  th in g  g a i n e d  i t s  m o m e n tu m  

un t i l  I  g o t  to  t h e  o f f i c e .   I  th e n  l ea rn t  t he re  wer e  m e m b er s  w i t h in  N PA 

wh o  w er e  v e ry  m uc h  re sp o ns i b le  a ls o  f o r  th a t .   I  t he n  s ub se q ue n t l y  

rec e i ve d  u ns o l i c i t ed  s ta te m e n t  i n  th e  f o r m  o f  a n  a f f i da v i t  f r o m  o ne  

m e m b er  o f  t h e  N PA b y  th e  n a m e  o f  Te r r en ce  J ou b er t  w o  wa s ,  a t  t h e  

t i m e ,  I  d on ’ t  k no w  i f  h e  s t i l l  i s ,  a  r i s k  s p ec ia l i s t  a t  N PA h e  w as  b as e d  i n  

Du rb a n .   He  s en t  m e  a n  e m a i l  a n d  i n  t he  e m a i l  t h e re  w as  a n  a f f i d av i t  

t ha t  a f f i d av i t  f o r m s  p ar t  o f  th e  b un d le  h e r e  wh er e  h e  th e n  –  wh er e  h e  20 

wa s  ba s i ca l l y  t e l l in g  m e  t h a t  t he re  w as  a  ca m p a ig n  by  Ad vo c a te  J i b a  

t ha t  –  to  d i g  t h e  d i r t  ab o u t  m e  s o  t h a t  th e  i n te n t i o n ,  t he  wh o l e  p u r p os e  

wa s  t o  e m b ar r ass  m e  so  t ha t  t he  P re s i d en t  w i l l  th e n  re m o v e  m e  a s  t h e  

Na t io n a l  D i r ec to r  o f  Pu b l ic  P ro se cu t io ns  an d  s h e  w ou l d  t h en  s ta nd  a  

ch an ce  o f  b e i ng  c o ns id e r e d  t o  e i t h e r  c on t i nu e  to  ac t  o r  to  be  ap p o i n ted  
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pe r m an e n t ly,  i t  i s  t h e re  b u t  i t  a ls o  –  th is  a f f i d av i t  –  i n  th is  a f f i d av i t  h e  

a ls o  s ta tes  t ha t  t h e r e  w er e  p o l i c e  –  tw o  po l i ce  m e m b e rs  t ha t  w er e  

ass ig n e d  t o  t h e  D PP,  th a t ’s  D e pu ty  –  D i re c to r  o f  Pr os ec u t i o ns  i n  KZ N ,  

Adv oc a te  N ok o  w ho  w as  s ta t i o ne d  t he re  a t  h is  o f f i c e  w h o  h a d  r ec e iv e d  

ve h ic l es  f ro m  th e  p r ov in c i a l  o f f i c e  a t  th e  t i m e  t h e  C o m m is s i o ner  w as  –  

Co m m i s s i on er  M m a m o n n ye  N go b e n i  an d  t ha t  th os e  pe o p l e  th a t  wer e  

t he r e ,  t h os e  tw o  ge n t l e m e n  t h ey  w er e  t h en  ta sk ed  w i t h  g o i n g  a r ou n d  

f i n d i n g  a ny  d i r t  a b ou t  m e  b u t  h e  a ls o  w en t  as  f a r  as  r ec or d i ng  t h is  

Co l on e l  M a h l o ng o .   Yes te r d ay  I  t r i ed  t o  ge t  t h is  r ec or d i n g ,  I  o n ly  

m a n ag e d  t o  g e t  i t  ve ry  l a te  be ca us e  i t  h ap p e ne d  i n  –  I  t h i nk  20 1 3  o r  10 

20 1 4  w he re  b as ic a l l y  I  c ou l d  he ar  th e  vo i ce  o f  C o l o ne l  M a h lo n go  an d  

Ter re nc e  J ou b er t ,  Jo u b er t  w as  p l ay i n g  a l on g .   H e  d id  n o t  –  C o lo n e l  

M h lo n go  d i d  n o t  k n ow  tha t  h e  w as  r ec or d i n g  h i m .   H e  w as  b as ic a l l y  

say in g  t ha t  J ib a  ha d  m a n da ted  h i m  to  g o  ab o u t  d ig g in g  d i r t  ab o u t  m e .   

T he y  we n t  so  f a r  as  t o  t h a t  r ec or d i ng  say in g  t h a t  I  th i nk  Te re nc e  

Jo ub er t  ha d  u n d er ta ke n  to  ho ok  h i m  u p  w i t h  p eo p le  f r o m  the  Ro a d  

Acc id e n t  F u n d  b ec au se  t h e  a l l eg a t i o n  w as  t h a t  b e ca us e  I  w as  

p r ac t i s i ng  as  a n  a t t o r n ey  t h ey  w er e  a l l eg i ng  th a t  I  h a d  e m b ezz le d  

c l i e n t s  m o n i es  w he n  I  h an d l e d  th e  R oa d  Acc i de n t  F u nd  c l a i m s  a nd  a l so  

I  do  n o t  k n o w  h o w  the y  go t  i t  f r o m  a nd  i t  i s  t r ue  t h a t  m y  w i f e  a t  s o m e  20 

s ta ge  w as  a ls o  –  w as  e m p lo ye d  a t  t h e  –  a t  t h e  R o ad  Acc id e n t  F u n d  

o f f i c e  i n  Dur b a n .   A l l  o f  t ha t  i t  i s  th e r e  t h a t  m y  w i f e  w as  a l so  e m p l oy ed  

t he r e  an d  t h a t  Ter en ce  J o u ber t  wa s  g o i ng  t o  h oo k  h i m  u p  w i t h  t h e  

ge n t l e m a n  a t  Ro a d  Ac c i d en t  F u nd  s o  t ha t  t he y  c o u l d  g i ve  t h e m  

ev i d e nc e  i m p l ic a t i n g  m e  i n  a l l  o f  th a t .   T he y  a ls o  r e fe r  in  t he  m u rd er  
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ch ar ge  t ha t  Ter e nc e  J ou b er t  co u ld  he ar  h i m  sa y i n g  t h a t  t ha t  m ur d er  

ch ar ge  t h a t  yo u  h av e  i n  y ou r  p os i t i o n  re fe r r i ng  t o  Co lo n e l  M h l on g o  th a t  

wa s  –  i t  i s  th e r e  –  i t  i s  t he re  I  ha ve  i t  in  t h e  re co rd  h ere .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   Be ca us e  t he se  a r e  se r i ou s  

a l le g a t i on s  p erh a ps  w e  sh o u l d  d o  y o u  t he  fa vo ur  o f  a l l o w i ng  to  g o  

t h ro u g h  y o ur  ev id e nc e  in  t h e  se q ue nc e  yo u  s e t t l e d  i t  i n  yo ur  s ta te m e n t .   

Yo u  ta lk e d  a b ou t  pe o p l e  i n  U ml az i  i n f o r m in g  y ou .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s …  

A D V PA U L J O SE PH  PR ET O R IU S  SC :   Th is  w as  be fo r e  y o ur  

ap p o i n tm e n t  ac tu a l l y  b ec a m e  c o n f i r m e d  o r …  10 

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   I t  w as  c on f i r m e d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Be fo r e  yo u  t oo k  o f f i c e .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s ,  ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A f t e r  i ts  co n f i r m a t i on  b u t  b e fo re  

yo u  to ok  o f f i c e  t r y i n g  to  as  y ou  p u t  i t  d i g  u p  in fo r m a t io n  ab o u t  y o ur  

pa s t .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SEPH  PR ET O R IU S  SC :   T h a t  i s  th e  on e  s e t  o f  fa c ts  t h a t  

yo u  p la ce  b e fo r e  th e  Ch a i r.  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t .  20 

A D V PA U L J O SE PH  PR ET O R IU S  SC :   You  a ls o  m e n t i on e d  ea r l ie r  i n  

yo ur  e v i d en ce  t he  a pp ro ac h  to  y o u  o f  two  N PA o f f i c i a l s .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  C h a i r .  

A D V PA U L J O SEPH  PR ET O R IU S  SC :   No w  wh a t  d i d  t h ey  te l l  y o u ?   

T ha t  i s  i n  p a r a gr ap h  33  o f  yo ur  s t a te m en t .  
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A D V M X O L IS I  SA N D IL E  O L IVER  N XA SA N A:   T h a t  i s  t h e  o ne  th a t  I  a m  

re fe r r i n g  t o .   T h a t  a pp ro ac h  I  m e a n t  t h e  –  t h e  a f f i d av i t  t ha t  I  r e ce iv e d  

f r o m  M r  Ter e nc e  Jo u b er t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  th e  o th e r  pe r so n ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   T h e  o the r  p e rs o n  wa s  M s  

Q u ee n  M l o ng o  w h o  w as  s ta t i o ne d  a t  t h e  –  t h e  N PA o f f i c es  a t t ac he d  t o  

t he  Ass e t  F or f e i t u r e  U n i t  i n  Du rb a n .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   W h a t  d id  s h e  t e l l  y o u?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   She  t o l d  m e  t h a t  C o l o ne l  

M g lo n go  w as  b r a g g i ng  s ay i ng  t ha t  –  in  fa c t  s h e  a l so  ha d  r ec or de d  h i m  10 

un fo r t un a te ly  w e  h av e  l os t  t he  p ho n es  n ow  a nd  t h e  re co rd in gs  b u t  I  

l i s t en e d  t o  t h e  r ec or d i n g  m ys e l f .   An d  i n  t h a t  r ec or d i n g  he  wa s  b r ag g in g  

t ha t  h e  c la i m e d  t o  k no w  m e  v ery  w e l l  an d  he  m a d e  a  l o t  o f  fa ls e  

a l le g a t i on s  ab o u t  m e  in  t h a t  r ec or d i n g  bu t  o f  i m p o r ta nc e  i s  t ha t  h e  wa s  

say in g  t h a t  h e  ha d  be e n  p r o mi se d  t he  a p p o i n tm e nt  o f  t he  B r i g a d i e r  –  h e  

wa s  ac cu s i ng  m e  o f  wa n t i n g  t o  ch ar g e  G e ne ra l  M d l u l i  a nd  th a t  G e n era l  

M d lu l i  i f  he  is  n o t  c h arg e d  G e ner a l  M d l u l i  wa s  go i ng  t o  m a ke  su re  t h a t  

he  is  ap p o i n te d  as  th e  –  h e  w as  g o i n g  t o  b e  p r o m o te d  as  t he  B r i g ad i e r.  

A D V PA U L J O S EPH  PR ETO R IU S  SC :   Le t  u s  j us t  t ak e  t h a t  s l o w l y  

be ca us e  t ha t  i s  a  lo t  o f  in f o r m a t io n .  20 

C HA IR PER SO N :   M a y be  b e fo r e  y o u  p r oc e ed  Mr  Pr e to r i us  j us t  o n e  l i ne .   

A t  t h e  t i m e  g o i ng  b ac k  to  M r  J o ub er t ’s  a f f i d av i t  –  a t  th e  t i m e  y ou  g o t  

t ha t  a f f i da v i t  wa s  Mr  J o ub er t  k n ow n  to  yo u ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA S A NA:   C h a i r  n o  he  w as  n o t  

kn ow n  to  m e .  
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C HA IR PER SO N :   So  y ou  r ec e i ve d  a n  a f f id av i t  f r o m  so m e b o dy  th a t  y o u  

ha d  ne ve r  m e t ,  t ha t  y o u  d id  n o t  kn o w ?  

A D V M XO L I S I  SA N D IL E  O L I VER  N XA SA N A:   Yes  b u t  h e  is  a n  

e m p l oy e e  o f  t he  N PA .  

C HA IR PER SO N :   Ye s .  

A D V M X O L IS I  SA N D IL E  O L IVER  N XA SA N A:   An d  m y  d e ta i l s  a r e  t he r e  

f o r  t h e m .  

C HA IR PER SO N :   Ye s .   Ok ay.  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Be ca us e  I  re ce iv e d  o n  

t he  …  10 

C HA IR PER SO N :   O n  t he  e m a i l .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   O f f i c i a l  N PA e m a i l .  

C HA IR PER SO N :   O ka y,  Th a nk  y o u .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   R ig h t .   So  y ou  ha ve  s a i d  i n  y ou r  

s t a te m e n t  t h a t  a l m o s t  i m m e d ia te l y  a f t e r  yo u  w er e  ap p o i n ted  tw o  N PA 

o f f i c i a ls  a pp ro ac h ed  yo u .   We  w i l l  d ea l  w i t h  M r  J ou b er t  i n  a  m o m e nt .   

T he  o the r  p e rs o n  h o w d o  y ou  s p e l l  h e r  na m e ?  

A D V M X O L IS I  SA N D IL E  O L IVER  N XA SA NA:   I t  i s  Q u ee n .  Q u e en  

M h lo n go .   M h lo n go  i t  i s  M h lo n g o .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   N go .   R i gh t .   D i d  sh e  t e l l  y o u  20 

an y th in g  ab o u t  Ad vo ca tes  J i ba  an d  M w e be ?  

A D V M XO L I S I  SA N D IL E  O L I VER  N XA SA N A:   C h a i r  e xc ep t  t h a t  –  I  j us t  

se e  i f  I  ca n  r e f r es h  m y  m e m o ry.    

A D V PA U L J O SE PH  PR ETO R IU S  SC :   Ye s  p le as e  d o .   L oo k  a t  

pa ra gr a ph  3 3  o f  y ou r  s ta te m e n t .    
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A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ye s ,  Ye s  C ha i r  th is  i s  –  

t ha t  i s  t he  –  t h e  ev i d en ce  t h a t  I  ha ve  j us t  g iv e n  t ha t  p a r agr a p h  3 3  t a l ks  

t o  th a t  a bo u t  t he  p l o t  to  o us t  m e .   T h a t  C o l o ne l  M h lo n g o  wa s  t he  m a i n  

pe rs on  t ha t  w as  u se d  by  Adv oc a te  J i ba  t o  r un  t he  co m p a ig n .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  Adv oc a te  M w e be ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Bo th  o f  t h e m  C ha i r.  

C HA IR PER SO N :   H m  y ou  t a lk  a bo u t  two  o f f i c i a l s  o f  t h e  N PA o n e  o f  

t he m  I  u nd er s ta nd  t o  h av e  be e n  Mr  J o u ber t .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   T ha t  y ou  a r e  t a lk i ng  ab ou t .   Was  t h e  o th e r  o n e  t h e  10 

pe rs on  t ha t  y o u  re fe r  t o  as  Q u e en  M h lo g o ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

C HA IR PER SO N :   O ka y.  

A D V M XO L I S I  SA N D IL E  O L IV ER  N XA S A NA:   Sh e  w a s  –  s h e  wa s  

a t t ac h ed  to  th e  Ass e t  F or f e i t u r e  Un i t  b as e d  in  D ur b an  a t  th e  t i m e .  Bu t  

sh e  is  n o  l on g er  w i th  t h e  N PA .   Sh e  is  th e  p r i va te …  

C HA IR PER SO N :   O ka y.   T h a nk  y o u .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Sec to r  n o w.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   D i d  t h ey  ap pr o ac h  y ou  t o ge th er  

as  a  t e a m  or  d i d  t h ey  a p pr oa ch  yo u  s e par a te ly ?  20 

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   N o  i nd e pe n d en t  o f  e ac h  

o th e r  Ch a i r.  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   Th es e  w er e  tw o  se p ar a te  

in d ep e nd e n t…  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Sep ar a te  i nc i d en t s .  
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A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ap p ro ac he s  t o  y o u?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   R ig h t .  

C HA IR PER SO N :   A ro u nd  a bo u t  th e  s a m e  t i m e ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ar o un d  ab o u t  t he  s a m e  

t i m e  C ha i r .  

C HA IR PER SO N :   H m .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   D ur i ng  t h e  m o n th  o f  Se p te m b er  b e fo re  yo u  –  no ,  n o  

a f t e r  y o u  h a d  c o m m e nc e d  y our  d u t i es  as  N D PP?  10 

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ye s  a f t e r  I  h ad  

co m m e n ce d  m y  d u t i es  y es .  

C HA IR PER SO N :   O ka y  j a .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   An d  C ha i r  I  t h in k  I  m u s t  

a ls o  m e n t i o n  t h a t  b o th  –  I  t h i nk  t he y  w e re  –  Te r en ce  J o u ber t  a nd  –  

a l t ho u g h  h e  wa s  a  R i sk  O f f i ce r  Spe c i a l i s t .   I  th in k  h is  o f f i ce  w as  a ls o  i n  

t he  s a m e  bu i l d i n g  a s  t h e  o f f i ce  w he re  –  o f  t h e  Ass e t  Fo r f e i t u r e  U n i t  o f  

t he  N PA in  D ur ba n .   T ha t  i s  t h e  …  

C HA IR PER SO N :   W h er e  Ms  Q u e en  M h lo n g o …  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  20 

C HA IR PER SO N :   Was  wo rk i n g  [ i nd is t i nc t ]  

A D V M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A:   Yes  i t  i s  –  y es  –  i t  –  a t  –  

i s  i t  1 8 5  Bu i ld i ng ,  So u th er n  L i fe  Bu i l d in g .  

C HA IR PER SO N :   H m .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  
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A D V PA U L J O SEPH  PR E TO R IU S  SC:   A l r ig h t .   T he se  ap pr o ac he s  t o  

yo u  a t  w h os e  in s ta nc e  w er e  t h ey  m a de ?   D i d  y ou  c a l l  o n  t h e m  to  s p ea k  

t o  yo u ?   D id  t he y  c o m e  o f  t he i r  o w n  a cc or d ?   W h a t  w as  t h e  ca se ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   No  Ch a i r  t he y  ca m e  o f  

t he i r  o w n  a cc or d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   An d  s e par a te ly ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   An d  s e pa ra te l y.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A l r i gh t .  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   I n  f ac t  Ch a i r  w h a t  I  ha ve  

no t  m e n t i o n ed  h er e  i n  th e  a f f i d av i t  i s  I  ha ve  re fe r r e d  e ar l i e r  t o  a n  10 

i nc i de n t  w he n  I  sa id  I  w a s  war m l y  we lc o m ed  a t  t h e  N PA a n d  d ur i ng  t h a t  

–  I  re fe r r e d  t o  a  –  t o  t h e  da y  w he n  M in is t e r  R ad a b e  c a m e  to  i n t r od uc e  

m e .   I  g av e  a  s pe ec h  a ls o  t h e re .   We  w er e  a t  t h e  au d i t o r i u m .   Ch a i r  I  

t he n  s a id  –  I  re m e m b e r  s ay in g  t h a t  M i n is t e r  I  a m  n o  –  N D PP h a s  ev er  

f i n i sh e d  h is  t e r m  o f  o f f i c e  a n d  I  c a n  a ss ur e  y o u  t h a t  I  w i l l  f i n is h  m y  t e r m  

o f  o f f i c e .   In  fa c t  th e  N PA Ac t  ev en  per m i t s  m e t o  t ak e  a n  ex t r a  p e r i o d  

o f  n o t  m or e  th a n  tw o  y e ars  an d  I  a m  s ur e  t h a t  I  w i l l  b e  h e r e  f o r  t h e  

pe r i od  o f  1 2  y e ars .   I  w as  s ay in g  th a t  i n  j e s t .   

C HA IR PER SO N :   Ye s .  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Bu t  w ha t  th e n  h a pp e ne d  20 

i s  t ha t  l a t e r  o n  I  –  a  l ad y  wa s  t he n  se co nd e d  t o  m y  o f f i c e  a s  m y  

sec re ta ry  a n d  a t  a  ve ry  la t e  s ta ge  s he  t h e n  s a i d  t o  m e  t h a t  s h e  r e l a te d  

he r  s t o r y  t o  m e  t h a t  sh e  s a i d  s h e  w as  p re s en t  a t  t h e  –  w h e n  I  ga ve  t ha t  

–  a t  th a t  w e l co m i n g  e ve n t .   T h e n  sh e  s a i d  t h e r e  w as  a  g en t le m a n  s h e  

wa s  s ta n d i ng  by  t h e  d oo r  a nd  a  s ec o nd  g en t le m a n  i m m e d i a te ly  p as se d  
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a  co m m e n t  a f te r  I  m a de  t ho se  r e m ar ks  a nd  s a id  y o u  w i l l  b e  su rp r is e d  

t ha t  y o u  w i l l  n o t  ev e n  l as t  f o r  a  pe r i o d  o f  t h r ee  m o n ths .   As  we  

co n t i nu e d  w ork i n g  t og e ther  t h e n  i n  t he  o f f i ce  a nd  s he  t h en  h a pp e n ed  t o  

m e e t  a n d  k n ow  th a t  a p pa re n t l y  th a t  p e r so n  wh o  m a d e  t h os e  c o m m e n ts  

wa s  Mr  L awr e nc e  M w eb e .    

C HA IR PER SO N :   So  –  s o  t h i s  l ad y  w h o  w as  e m p l oy e d  by  t he  N PA sa i d  

a  p e rs o n  w h o  w as  s ta n d i ng  b eh i nd  her .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   A t…  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Or  n ex t  t o  h e r .  10 

C HA IR PER SO N :   O h  ne x t  t o  h e r ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   A t  t he  t i m e  w h en  yo u  m a de  t he  sp e ec h .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   A f t e r  be i ng  in t r o d uc ed  b y  M i n i s t e r  Je f f  R ad a be  a t  th e  

N PA to  t h e  N PA s ta f f .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

C HA IR PER SO N :   Sa i d  yo u  w i l l  b e  s u r p r i se d  th a t  y o u  w i l l  no t  ev e n  f i n i sh  

t h re e  m o n th s?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  20 

C HA IR PER SO N :   An d  th e n  t h a t  s a m e  l a dy  l a te r  c a m e  b ac k  t o  yo u  a n d  

sa i d  t ha t  pe rs on  w as  Mr  L aw re nc e  M w eb e ?  

A D V M XO L I S I  SA N D IL E O L IVER  N XA SA N A:   Ye s  wh e n  sh e  g o t  to  s e e  

h i m  w h en  w e  h a d  i n te r ac t io ns  w i t h  th e m  i n  m y  b o ar d r oo m .  

C HA IR PER SO N :   Ye s .   Ok ay.  
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A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   An d  s h e  i de n t i f ie d  h i m  as  

La wr e nc e  M w eb e .  

C HA IR PER SO N :   O ka y  t h a nk  y ou .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   A l r ig h t .   Yo u  h av e  s p ok e n  t he n  

ab o u t  t h e  tw o  N PA o f f i c i a l s  w h o  a p pr o ac he d  y o ur  un so l i c i t ed  a nd  

se pa ra te l y?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   W i t h  i n fo r m a t i on .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   Ab ou t  w h a t  o th e r  p eo p l e  i n  th e  10 

N PA w er e  d o i n g  t o  un se a t  y ou ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   I s  t ha t  m o r e  o r  l es s  an  a cc ura te  

su m m a ry  I  do  n o t  w a n t  to  pu t  w or ds  i n  y o ur  m o u th  u nn ec es sa r i l y.   We  

a r e  g o i n g  t o  go  t o  t h e  d e ta i l  i n  a  m o m e n t .    

A D V M XO L I S I  SA N DIL E  O L IVER  N XA SA N A:   Ja  b u t  a ga i n  a l so  C h a i r  

pe rh a ps  th is  m ig h t  a ls o  b ec o m e  r e l ev an t  I  –  a ls o  d ur i n g  t h e  –  j us t  to  go  

ba ck .   Du r i ng  t h e  –  t h a t  Se p te m b er  pe r i od  o f  20 1 3  wh e n  th e  

an n o un ce m e n t  ha d  b ee n  m a d e  be fo r e  I  t oo k  o f f i c e  I  r ec e i ve d  –  I  

re m e m b er  I  r ec e iv ed  a  c a l l  f r o m  Ad vo ca te  M d la d la  co m m o n l y  k no w n  as  20 

Adv oc a te  S the m b is o  M d la d l a  c o m m o n ly  kn ow n  as  S t ick s  M d l a d l a .   I  

kn ow  tha t  he  w as  t h e n  su bs e qu e n t ly  o ne  o f  t h e  m e m b ers  o f  t he  C ass i m  

Co m m i s s i on  o f  I n qu i r y  h e  w as  a ls o  a  m e m b er.   H e  ph o n ed  m e  i n  t h e  

m or n in g  an d  s a i d  t o  m e  a p pa re n t l y  h e  m ad e  m e n t i o n  o f  a  Mr  M w e b e.   

He  s a i d  h e  u n d ers tan d  M r  M w eb e  w a n te d  t o  s pe ak  to  m e  b ec a us e  h e  
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f ea r s  o r  he ar s  to ld  h i m  th a t  –  h e  h as  b ee n  t o l d  th a t  w he n  I  ca m e  to  N PA 

I  w i l l  de a l  w i th  h i m .   C h a i r  i t  to ok  m e  by  s u r p r is e  a s  I  p o i n te d  o u t  

ea r l ie r  o n  t h a t  I  d i d  n o t  e ve n  k n ow  h i m .  I  d id  no t  ev en  m e t  h i m  I  d i d  no t  

kn ow  a ny o ne  e xc ep t  t h e  p er so n  t ha t  I  la t e r  id e n t i f i e d  as  Adv oc a te  

P i nk i e  M ok g a t l e .    

C HA IR PER SO N :   T h e  i n fo r m a t i o n  t ha t  t he  l ad y  ga ve  y ou  a b ou t  t h e  

ge n t l e m a n  th a t  wa s  s ta n d i ng  n ex t  to  he r  w as  th a t  i n fo r m a t i o n  so l i c i t ed ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   N o  Ch a i r.  

C HA IR PER SO N :   H m .   O ka y.  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   R ig h t .   Yo u  s a i d  t h a t  M r  Ter e nc e  10 

Jo ub er t  ga ve  yo u  a n  a f f i d av i t  t ha t  i s  p a r t  o f  th e  b u n d l e?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SE PH  PR ETO R IU S  SC:   I n  su m m a ry  w h a t  d i d  M r  J o ub er t  

t e l l  yo u  i n  t h a t  a f f id av i t?   Or  wh a t  d i d  t h a t  a f f i da v i t  s ay ?   Yo u  d ea l  w i th  

t ha t  i n  pa ra gr ap h  36 .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   I n  s u m m a ry  Ch a i r  

ap p ar en t ly  Ad v oc a te  J ib a  w as  go i ng  to  D ur ba n .   I  t h in k  i t  w as  o n  th e  

da y  th a t  I  m e t  h e r.   An d  t h e  p r o toc o l  i s  th a t  Te re nc e  Jo u be r t  a s  th e  R i sk  

O f f i c e r  Sp e c i a l i s t  i n  D ur ba n  i s  –  w as  r es p o ns i b le  f o r  se cu r i ty  an d  r i sk .  I  

t h i nk  h e  w as  t h e  h ea d  i n  Du rb a n .   H e  w a s  th e  o n e  wh o  w as  g o in g  t o  20 

f e t ch  Ad v oc a te  J ib a  f ro m  the  K i ng  Sh ak a  I n te r n a t i o na l  A i r po r t  an d  d r iv e  

t o  h e r  d es t in a t i o n .   Bu t  t he n  M r  Jo u be r t  s a ys  th a t  h e  th e n  s u bs eq u e n t ly  

wh e n  h e  h a d  m a d e  a r ra n g e m en ts  t o  g o  an d  fe tc h  Adv oc a te  J ib a  he  

rec e i ve d  a  p ho n e  ca l l  f r o m  the  Adv oc a te  J ib a ’s  s ec r e ta ry  ad v is i ng  h i m  

tha t  he  w as  no t  –  h e  wa s  n o  l o n ger  g o i n g  t o  b e  –  i t  w as  n o t  g o i n g  to  b e  
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h i m  w ho  wa s  go i ng  to  fe t ch  Ad v oc a te  J i b a  a nd  i t  w as  no w  g o i n g  t o  b e  

Co l on e l  M h l on g o .   And  t he n  h e  s a i d  h e  fo u nd  t ha t  v e ry  s t r a ng e  be ca us e  

he  t a lk s  a b ou t  t he  s ec ur i ty,  t h e  p r o toc o l  a nd  t he  se cur i ty  r i s k  a t t ac h ed  

t o  a l l  o f  t h a t .   An d  t h e n  h e  m a d e  m e n t i o n  o f  a  s i t u a t i on  wh er e  –  he  th e n  

m a d e  m e n t io n  o f  t h es e  tw o  p o l i c e  o f f i c e r s  t ha t  w ere  d ep l oy ed  t o  t h e  

D PP ’s  o ff i c e  in  D ur b an  Ad vo ca te  No ko  a n d  th a t  i s  w he n  he  c ha l l e ng e d  

t ha t  be ca us e  o f  t h e  s ec ur i t y  r i s k  a n d  th a t  t he y  w er e  n o t  v e t te d  

ap p ar en t ly  h is  bo ss  f r o m  th e  he a d  o f f i c e  a  Mr  R a m a ha n a  f le w  do w n  a n d  

ca m e  do w n  a n d  c as t i g a te d  h i m  fo r  t ha t .   T h en  h e  i n  t h i s  a f f id av i t  h e  

t he n  t a l ks  a b ou t  th e  –  th e  p lo t  n o w th a t  a pp ar e n t ly  J ib a  w as  r un n in g  a  10 

ca m p a i g n  t o  ge t  m e  r e m ov e d  a s  t he  –  h e  sa i d  t o  M h l on g o  –  o r  he  s a i d  

M h lo n go  t o l d  h i m  th a t  …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   M h l on g o  t o ld  w ho ?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   O h  s o r ry  M h l on g o  to l d  

Jo ub er t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .  

A D V M X O L IS I  SA N D IL E  O L IVER  N XA SA N A:   T ha t  J i b a  sa i d  t o  h i m  –  

J ib a  d oe s  n o t  t ru s t  t h is  g uy  t h e  –  w ho  is  t h e  n e w  ND PP M r  Nx as an a  an d  

t ha t  M h l on g o  m us t  g o  o u t  an d  g e t  s o m e  –  an d  d i g  so m e  d i r t  ab o u t  h i m .   

So  th a t…  20 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a t  i s  yo u ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ab o u t  m e?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T he  w ho le  in t e n t i on  w as  

t o  e m b ar ra ss  m e  an d  t ha t  sh e  d i d  no t  k n o w  m e  bu t  t he  w h o l e  i n t en t io n  
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wa s  t o  e m b ar r ass  m e  s o  t ha t  t he  P re s i d e n t  w i l l  r e m o ve  m e  o r  w i l l  f i r e  

m e  as  th e  Na t io n a l  D i re c to r  an d  s h e  w i l l  t he n  b e  c o ns id e r ed  t o  e i th e r  

co n t i nu e  to  ac t  o r  t o  b e  c on s i d e re d  on  a  –  t o  b e  ap p o i n te d  on  a  

pe r m an e n t  b as is .  

A D V PA U L J O SE PH  PR ET O R IU S  SC :   S o  th e  a f f i d av i t  o f  M r  J o ub er t  

t a lk s  o f  a  co nv er sa t io n  be tw ee n  Co lo n e l  M h l o ng o  an d  Mr  Jo u be r t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s  t h a t  i s  c o r r ec t .  

A D V PA U L J O SEPH  PR ETO R IU S  SC:   An d  r e l a te s  w h a t  w as  t o l d  t o  Mr  

Jo ub er t  i n  t ha t  c o nv ers a t i o n  by  C o l o ne l  M h lo n go ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t .  10 

A D V PA U L J O SE PH  PR E TO R IU S  SC :   A nd  y ou  h av e  r e la te d  s o m e  o f  

t ha t?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Wa s  a ny th i ng  m e n t i o ne d  i n  t ha t  

co nv ers a t i o n  ac co rd i ng  t o  M r  J o ub er t  ab o u t  th e  Ro a d  Acc id e n t  F u n d?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .    

A D V PA U L J O SEPH  PR ETO R IU S  SC :   An d  y ou  h av e  –  is  t h a t  w h a t  y ou  

ha ve  ju s t  t o l d  th e  Ch a i r  a b ou t?  

A D V M XO L I S I  SA N D IL E O L IVER  N XA SA N A:   Th a t  i s  w h a t  I  h av e  j us t  

t o l d  t h e  C h a i r  an d  a ls o  th e  –  t h e  is su e  a b o u t  t h e  ca se s  t h a t  I  ha d  fa ce d  20 

i n  ab o u t  2 0 15 .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A l r i gh t .  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   Sor ry  1 98 5 .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   And  wh a t  –  w as  a ny th i n g  sa i d  

ab o u t  t he  e xa m p l e  p r i o r  e xa m p l e  o f  M r  S ta n l e y  G u m e de  w o u l d  yo u  

MSON277



12 JUNE 2019 – DAY 111 
 

Page 82 of 136 
 

ex p l a i n  th a t  b r i e f l y  t o  th e  Ch a i r .  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Oh  y es .   Ch a i r  ye s .   I n  

t ha t  a f f id av i t  a ls o  M r  Jo u be r t  r e fe r s  to  –  h e  s ay s  th a t  C o l o ne l  M h lo n g o  

a ls o  t o l d  h i m  th a t  Mr  S ta n l ey  G u m e d e  wh o  is  t he  R e g i o na l  M a g i s t ra te  in  

Du rb a n  w as  t he  per so n  w h o  w as  co ns id e r ed  f o r  th e  p os i t i on  b e fo re  

m ys e l f .   Bu t  th a t  Ad vo ca te  J i b a  ra n  t h e  c a m p a i gn  t o  d i sc r e d i t  h i m  an d  

on e  o f  t he  t h i n gs  i n  t h a t  a f f i d av i t  t ha t  wh ic h  Jo u b er t  a l l eg es  is  t h a t  J i b a  

o r  –  J i ba  t h en  –  th ey  c o nv in ce d  a  o n e  a dv oc a te  h e re  –  th ey  ca l l  h i m  

M a ko s i  i n  Du rb a n  t o  –  t o  c o m p la in  a bo u t  t h e  m an n er  i n  wh ic h  Mr  

G u m e de  h ad  t r ea te d  h er  i n  co ur t  a s  a  r es u l t  Mr  G u m e de  h ad  to  f ac e  a  10 

l o t  o f  co m p l a i n ts  an d  he  w as  in ve s t ig a te d  by  t he  M a g is t r a tes  

Co m m i s s i on .   T he  m a t te r  w a s  a l l  o ve r  t h e  m e d i a  an d  th e  Pr es id e n t  t h a t  

[ i n d is t in c t ]  t he  P re s i de n t  n o t  co ns i de r i ng  h i m  as  th e  c an d id a te .   T he n  

he  s ay s  t h a t  t he y  w er e  us in g  t h e  v e ry  s a m e tac t ic  t h a t  t he y  us e d  

ag a in s t  –  a n d  he  w as  r es po ns i b l e  M r  –  Co l on e l  M h l o n go  i n  th a t  

ca m p a i g n  a u thor is e d  by  J i ba .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:   No w yo u  h av e  t o l d  t h e  Ch a i r  t h a t  

t h is  c o nv ers a t i on  be tw ee n  Mr  J o ub er t  a n d  C o l on e l  M h l on g o  w as  

rec or de d ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  20 

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Yo u  i n fo r m ed  t h e  i nv es t i g a to rs  

t ha t  i t  h a d  be e n  r ec or de d  b u t  a s  o f  ye s te rd ay  w e  h a d  no t  b ee n  o r  t h e  

inv es t i ga to rs  ha d  no t  be e n  a b le  t o  o b ta i n  t he  r ec or d i n g ?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   Yo u  m a n a ge d  t o  o b ta i n  t he  
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rec or d i n g?  

A D V M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:   Ye s te rd ay  a f t e r  I  h a d  l e f t  

yo u .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   O kay.   An d  y ou  n ow  ha ve  t ha t  

rec or d i n g?  

A D V M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:   T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   Ch a i r  we  h av e  n o t  h a d  an  

op p or tun i ty  f i r s t l y  t o  h e ar  t h e  re co rd in g ,  s ec on d ly  a n d  i m p or ta n t l y  t o  

t r an sc r ib e  th e  r ec ord i ng .   I  a m  no t  a v er se  to  p l ay in g  t h e  re co rd in g  

sh ou l d  y o u  r eq u i re  C h a i r  i n  f ac t  to  d o  so  b u t  o n  t h e  ass u m p t i o n  th a t  w e  10 

ha ve  n o t  b e e n  a b le  t o  p r ec og n i ze  t h e  w i t n ess  in  re l a t i on  t o  th e  

rec or d i n g .  

C HA IR PER SO N :   H o w l on g  i s  t h e  co n ver sa t i o n  i n  t h e  r ec ord i ng ?  

A D V M XO L I S I  SA N D IL E  O L IVER  N XA SA N A:   C h a i r  I  t h i nk  i t  i s  l ess  

t ha n  e i gh t  m i nu tes  i f  I  a m  no t  m is tak e n  o r  f i ve  m i n u te s  j a .  

C HA IR PER SO N :   Yes .   M a yb e  d ur i n g  lu nc h  b r ea k  I  d o  n o t  k no w  i f  t h e re  

co u l d  b e  a  ch a nc e  fo r  yo u  to  h ear  i t  I  w o u l d  n o t  b e  i ns is t in g  th a t  i t  be  

he ar d  to d ay  i f  y o u  w o u l d  r a th e r  l e t  i t  be  h e ar d  so m e  o the r  t i m e  b u t…  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   We l l  i t  i s  j us t  p e r h ap s  

inc o nv e n i en t  fo r  y ou  Ch a i r  t o  he ar  t h e  r ec or d i ng  wh ic h  m a y  be  u nc l ea r  20 

i n  p a r t  w i t ho u t  i t  b e in g  p r o per ly  t r a nsc r i be d .   Bu t  w i t h ou t  a  t r a nsc r i p t i on  

t he …  

C HA IR PER SO N :   I f  y o u  …  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   I t  i s  n o t  up  to  u s  t o  p r ec on iz e  

t he  w i t n ess  i n  t he  s e ns e  t h a t  w e …  
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C HA IR PER SO N :   J a .   N o  I  wo u ld  p r e fe r  th a t  y ou  h ea r  i t  f i r s t  s o  th a t  y o u  

ha ve  a n  i de a  ab o u t  i ts  v a l u e .  

A D V PA U L J O SEPH  PR ETO R IU S  SC:   I n d ee d  C ha i r  we  w i l l  d o  t ha t  ov er  

t he …  

C HA IR PER SO N :   Be fo r e  I  a l l ow  i t . .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   L o n g  a d j o u r n m e nt .  

C HA IR PER SO N :     I f  –  on ce  y o u  h av e  h e ar d  i t  a nd  i f  yo u  s ay  y o u  t ak e  

t he  –  y ou r  s u b m iss io ns  th a t  i t  c a n  be  h e ar d  t he n  w e  c a n  lo ok  a t  h e ar i n g  

i t  b u t  i f  t h e re  a re  c i r cu m s tan ce s  th a t  ju s t i f y  t h a t  i t  b e  h e ar d  on  a n o th er  

da y  t he n  t h a t  s ho u ld  b e  a r r a n ge d .   I  a m  s ur e  M r  Nx as an a  w o u l d  m a ke  10 

h i m s e l f  av a i l ab l e .   Bu t  o bv io us ly  t o  t h e  ex ten t  t h a t  i t  i s  p os s i b l e  w e  

wo u ld  l i k e  to  t r y  a n d  f in is h  h is  ev id e nc e .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   To d ay.  

C HA IR PER SO N :   An d  s o  i t  i s  j us t  a  ba l an c e  t o  be  s t r uc k .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .   In d ee d  Ch a i r .  

C HA IR PER SO N :     Th a nk  y o u .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I s  t h is  a  c o nv en ie n t  t i m e  t he n ?  

C HA IR PER SO N :   Ye s .   We  w i l l  ta ke  t h e  l u nc h  ad jo u r n m e n t  no w  i t  i s  o n e  

o ’c l ock  w e  w i l l  r e su m e  a t  tw o .   We  a d j o u r n .  

R EG IST R A R:   A l l  r i se .  20 

IN Q UIRY AD J O U RN S  

IN Q UIRY R ESU M E S  

C HA IR PER SO N :   Ye s  M r  P re to r i us .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   C ha i r  we  ha ve  ha d  a  p o l i t e  

re qu es t  f r o m  co u ns e l  r e p r es en t in g  Adv oc a te  J i b a  t o  p l ac e  op p os i t io n  o r  
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an  a rg u m e n t  be fo r e  yo u .  I  a m  t r y in g  t o  g e t  h o l d  o f  c o u ns e l  co nc er n ed  –  

Adv oc a te  N g a l w an a .   M ay  we  s ta nd  do w n fo r  f i v e  m i n u te s  s o  I  c a n  

es tab l i sh  wh er e  h is  w he re a bo u ts  a r e?  

C HA IR PER SO N :   Ok ay.   We  w i l l  s t an d  d o w n  fo r  a bo u t  f i v e  m in u tes .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a nk  y o u .  

C HA IR PER SO N :   We  a d jo u r n .  

R EG IST R A R:   A l l  r i se .  

H EA R IN G  AD J O U RN S  

H EA R IN G  R ESU M ES  

C HA IR PER SO N :   M r  P re to r iu s  y o u  -  d o  y ou  w a n t  t o  de a l  w i t h  t he  f ac t  10 

t ha t  we  o n ly  r es u m e  n ow ?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ye s  th a nk  y o u  C h a i r .   Yo u  –  y ou  

w i l l  r e ca l l  th is  m or n i n g  p r i o r  t o  t h e  w i t n es s  b e in g  ca l l e d  a nd  s wo rn  a n d  

g iv i ng  t es t i m o ny  i t  w as  d r a w n  to  yo u r  a t te n t i o n  t ha t  in  a l l  t h e  

c i r c u m s ta nc es  wh ic h  w er e  p la ce d  b e fo r e  yo u  R u le  3 .3  No t ic es  t o  

i m p l ic a te d  p ar t i es  h a d  no t  b e en  g iv e n  b u t  w o u l d  b e  g iv e n  i m m e d i a te l y  

a f t e r  t h e  c o nc lu s i on  o f  t h e  w i t ne ss ’  t es t i m o n y.   O n  t h a t  b as i s  y o u  

re qu es te d  t o  a l l ow  th e  w i tn es s ’ ev id e nc e  an d  y ou  d i d  so .   S i nc e  t h en  

Adv oc a te  N g a l w an a  o n  be h a l f  o f  M s  J ib a  h as  a p pro ac h e d  th e  

Co m m i s s i on  an d  m a d e  ce r t a in  r eq u es ts  o f  t he  C o m m i ss io n .   In  e ss en ce  20 

t ha t  a ny  ev i de nc e  co nc er n i n g  M s  J ib a  b e  e xc l ud e d  p en d i n g  t he  i ss ue  o f  

a  n o t i ce  t o  a l lo w  M s  J ib a  to  c on s i de r  h e r  p os i t io n  a nd  t ak e  l e ga l  ad v ic e .   

No w  C h a i r  th e  p ur p os e  o f  t he  Ru le  c e r t a i n ly  as  w e  u nd er s ta n d  i t  o r  a t  

le as t  t he  p r i nc ip le  p u r p os e  o f  t h e  Ru l e  i s  t o  g iv e  a n  i m p l i ca te d  p er so n  

an  o p p or tu n i t y  to  p l ac e  a  v e r s i on  be fo r e  t he  Co m m i ss io n  a n d  to  m ak e  
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ap p l ic a t i o n  t o  c r oss - ex a m i ne .   I n  o the r  w or ds  t o  c on tes t  t h e  ev id e nc e  

g iv e n  by  a  w i t n ess  a nd  i n  a ny  a ppr o ac h  t ha t  y o u  w i l l  be  r e q ue s te d  to  

m a ke  t h a t  p r i nc ip le  s ho u ld  re m a i n  s ac ros a nc t .   T h er e  i s  an o ther  

po te n t i a l  p u r p os e  o f  t he  r u l e  a nd  th a t  i s  i f  t he re  i s  an y  p r os p ec t  o f  

un l aw fu l  a n d  I  s t re ss  u n l a w fu l  as  o p po s ed  to  i n ad m i ss i b l e  e v i de nc e  

be i ng  g iv e n  pe rh a ps  o f  a  co n f i d e n t i a l  n a tu r e  o r  o f  a  t o p  s ec r e t  n a tu re  

t he n  th a t  i m p l i ca te d  p er so n  wo u l d  ha ve  a n  op p or tu n i t y  to  d ea l  w i th  i t .   I  

do  n o t  b e l ie ve  w e  a r e  de a l i n g  w i t h  th a t  ca teg or y  o f  i s su e  i n  th is  m a t t e r .   

Ce r ta in ly  n o t  i n  t h e  ev i d e nc e  th a t  t he  w i t n ess  i n te n ds  t o  g i ve .   So  t h a t  

i s  t h e  p r in c i p l e  p u r p os e  o f  t h e  R u le  to  a l l ow  a  v e rs i o n  t o  b e  pu t  a n d  t o  10 

a l lo w  c r os s -e xa m i n a t i o n  t o  t ak e  p la c e  a nd  i t  s ho u ld  be  r es p ec te d  a t  a l l  

t i m e s .   T h er e  c a n  be  n o  d ou b t  a bo u t  t ha t .   Th e  R u l e  m a yb e  d e par te d  

f r o m  in  a ppr o pr i a te  c i r c u ms ta nc es  a n d  o ur  s u b m iss io n  is  s uc h  

c i r c u m s ta nc es  e x is t e d  th is  m o rn i ng  a n d  y o u  Ch a i r  acc e p te d  t ha t .   Th er e  

a r e  tw o  p r in c i p l es  e m be d d ed  i n  t h e  ru l e s  o f  f a i r n ess  w i t h  w h i ch  th is  

Co m m i s s i on  is  o bv i ou s ly  bo u n d  a nd  in  t he  r u l es  wh ic h  g iv e  ex pr es s i o n  

t o  th os e  p r in c i p l es  o f  f a i rn es s .   Th e  o ne  i s  t h a t  no  p ar ty  m a y  b ec a us e  

t ha t  i m p l ic a te d  o r  o th e rw is e  d is a gr ee s  w i t h  t h e  e v i d en ce  t h a t  a  pe rs on  

is  g o i n g  to  g i ve  a nd  w ho  ha s  re ce iv e d  n o t ic e  o f  t ha t  ev id e nc e  h o l d  a  

t r i a l  o r  a  c o n te s t  ou t s i de  th e  Co m m i ss io n ’s  p r oc e ed i ng s  a nd  s ay  y ou  20 

ca nn o t  l e ad  th a t  e v i d en ce  be ca us e  i t  i s  w ro ng  o r  I  d i sa gr e e  w i t h  i t  o r  

be ca us e  i t  i s  f a l se .   T h e  p ro p er  p l ac e  fo r  t ha t  co n te s t  t o  t ak e  p l ac e  is  i n  

t h is  fo ru m  in  pu b l ic  an d  i nd e ed  th a t  i s  w ha t  th e  l aw  r e qu i r es  t h a t  t h is  

Co m m i s s i on  t o  t ak e  p l ac e  i n  pu b l ic .   So  a  w i t ne ss  g iv es  ev id e nc e  t h a t .   

T ha t  e v i d en ce  i s  co n te s te d  a f t e r  t h a t  w i t ne ss  h as  b e e n  –  h ad  g iv e n  
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ev i d e nc e .   Th er e  ca n no t  b e  a  t r i a l  o u ts id e  w h ic h  w o u l d  in f lu e nc e  t h a t  

w i t ne ss ’ ev i de nc e .   T ha t  i s  th e  f i r s t  p r i nc i p l e .   T he  s ec on d  p r i nc i p le  i s  

t ha t  –  an d  i t  i s  a ls o  sa c r os an c t  –  i s  t h a t  a ny  i m p l ic a ted  pe rs on  m us t  b e  

g iv e n  a  f u l l  a nd  fa i r  o pp or tun i ty  t o  co n te s t  t h e  ev id e nc e  o f  a  w i t n ess  

an d  to  c r os s - ex a mi n e  su b je c t  t o  t he  r u l es  a n d  t h e  d i sc r e t i on  t ha t  y ou  

ha ve  e m b e d de d  i n  th os e  ru le s  Ch a i r.   So  t ho se  a r e  t h e  tw o  sa c r os an c t  

p r i nc i p l es .   T h e  q u es t i o n  is  ca n  t he y  b e  m e t  i n  t h i s  c as e .   I f  t he r e  a r e  

c i r c u m s ta nc es  w h i ch  in d ic a te  t ha t  t he  e v id e nc e  th a t  th is  w i t n ess  is  

ab o u t  t o  g i ve  is  s o m e h ow  u n la w fu l  o r  c a nn o t  b e  la w fu l l y  p u t  be fo r e  a  

Co m m i s s i on  t h a t  i s  o ne  se t  o f  i s s ue s .   I  d o  no t  b e l ie ve  t h os e  e x is t  h e re .   10 

I f  ho w ev er  i t  i s  m e re ly  a  m a t te r  o f  m a na g in g  a  f a i r  op p or tun i ty  t o  

res p on d  e i t he r  by  w ay  o f  p u t t i ng  u p  a  v e rs io n  o r  b y  w ay  o f  a l l o w i n g  

c ro ss - ex a m in a t i o n  t he n  t h a t  c an  b e  m a n ag e d  in  a ny  o rd er  t h a t  y ou  

m i gh t  m ak e  Ch a i r  a nd  t he  r u l es  p r o v id e  ex pre ss ly  f o r  s uc h  a  

c i r c u m s ta nc e .   I  t h i nk  t ha t  i s  R u l e  3 .6 .   T h ere  a r e  tw o  o p t i o ns  t he n  

ha v i n g  c o ns id e r e d  t he  po s i t i o n  t h a t  I  wo u ld  s u gg es t  r eq u i re  

co ns i d e r a t i on .   T he  o n e  i s  t o  a l l ow  t h e  e v id e nc e  -  b u t  to  ex c l u de  a ny  

re fe re nc e  t o  a ny  i m p l ic a te d  p ar ty  b ec a u se  o f  c ou rs e  a l l  i m p l ic a te d  

pa r t i es  m u s t  b e  t r e a te d  i n  t he  s a m e  m a nn er  n o t  o n ly  M s  J i b a  –  t o  a l l o w  

t ha t  e v i d en ce  to  be  g iv e n  w i t h o u t  r e fe re nc e  t o  a ny  i m p l i ca te d  p ar ty  a n d  20 

t he n  t o  re ca l l  th e  w i tn es s  a t  a  l a t e r  s t ag e  o nc e  n o t ic e  h as  be e n  g i ve n .   

T ha t  i s  t h e  o n e  o p t i on .   I t  m a y  n o t  b e  en t i r e ly  p r ac t i ca l .   I t  i s  t he  

ca u t i ou s  o p t i on .   T h e  s ec o n d  op t io n  is  to  a l l o w  t he  w i tn es s  t o  t es t i fy  

su b j ec t  t o  ap pr o pr i a te  a r r an g e m e nts  be i ng  m a d e  on  r ep r es e n ta t io ns  b y  

M r  N g a l w an a  e i t he r  n ow  o r  a t  a  l a t e r  s t ag e  to  e ns ur e  t h a t  t h e re  is  a  f u l l  
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op p or tun i ty  to  p la ce  a  v e rs i on  b e fo r e  y o u  an d  t o  c r oss -e xa m i n e  i n  du e  

co urs e .  T he  t ap e  t ha t  we  m e n t io n ed  e ar l i e r  m ay  p oss ib ly  f a l l  in t o  th e  

ca teg ory  o f  th a t  ev id e nc e  t h a t  m ay  n o t  b e  le d  a t  a l l  a n d  pe rh a ps  

re p re se n ta t i on  s h ou l d  be  a l lo w e d  on  t ha t  be fo r e  t h e  t ap e  is  p l ay ed  bu t  

t ha t  c on ce ss i o n  w e  a r e  h a p py  t o  m ak e  b u t  o th e r w i s e  C ha i r  t h e  s ta r k  

ch o ic e  an d  t he  ap pr o ac h  t o  ad o p t  i s  le f t  w i t h  yo u .  

C HA IR PER SO N :   We l l  I  s a i d  i n  t he  m o r n i ng  w h en  y ou  m e n t io n ed  t h a t  

M r  N xa sa n a  w as  c a l le d  i n  –  o r  p u rs u an t  t o  m y  d i re c t i on s  o ne  o f  t h e  

t h i ng s  I  sa id  wa s  th a t  I  w a n te d  t o  he ar  h is  ev id e nc e  in  re g ar d  t o  h is  

de p ar tu re  f r o m  th e  N PA a nd  I  s a id  o f  c ou r se  t h en  h is  te n ur e  a t  t he  N PA 10 

be ca us e  h e  h av i ng  be e n  N a t i o na l  D i r ec to r  o f  Pu b l ic  P r os ec u t i o ns  a t  a  

ce r t a i n  s ta ge  an d  t h e re  b e e n  s u gg es t io n s  a n d  a l le g a t i o ns  a nd  s o m e  

ev i d e nc e  th a t  th e r e  m a y  h av e  be e n  i n te r f e r en ce  w i t h  t he  N PA a n d  t ha t  

so m e  p eo p le  i n  th e  N PA m a y  h av e  us ed  t h e i r  p o we rs  t o  c ha rg e  a nd  n o t  

t o  c ha rg e  c e r t a i n  pe o p l e  in  a n  u n la w fu l  w a y  o r  t h ey  m ay  n o t  ha ve  b ee n  

m o t iv a te d  b y  p ro p er  r e as on s .   I t  w ou l d  b e  i m po r ta n t  to  h ea r  h is  

ev i d e nc e .   So  o ne ,  I  c o n f i r m  t h a t  M r  Nx as a na  w as  c a l l ed  p urs u an t  to  m y  

d i r ec t io n .   Th a t  i s  t he  f i r s t  p o i n t .   T h e  s ec o nd  p o i n t ,  y o u  d i d  r a i se  i n  th e  

m or n in g  th e  i ss u e  t h a t  R u l e  3 .3 .   No t ic es  we re  n o t  g iv en  in  a dv an ce  –  

we re  n o t  s e n t  ou t  i n  ad va nc e  b ec au se  t h e  le g a l  t e a m  o n l y  go t  a  s i g ne d  20 

s ta te m e n t  o f  t h e  w i t n ess  ye s te r d ay  o r  l as t  e ve n in g .   I  w as  c on ce rn e d  

ab o u t  t ha t  b u t  I  i n d i ca te d  t ha t  i n  t e r m s  o f  m y  f oc us  i t  w as  –  I  ex p ec ted  

t he  w i tn es s  t o  d ea l  w i t h  la rg e l y  m a t t e rs  t ha t  h av e  b e en  th e  su b je c t  o f  

ju d g m en ts  a n d  so m e  l i t ig a t i o n  th a t  w o u l d  be  –  th a t  wo u l d  ha ve  b ee n  i n  

t he  c o ur ts  bu t  o f  c our se  w he n  a  w i tn es s  g ive s  e v i d en ce  h e  g e ts  ask e d  
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qu es t io ns  a n d  he  g iv es  ev id e nc e  an d  h e  m a y  e l ab or a te  a n d  s o  o n .   So  

–  a nd  –  an d  I  wa s  p r ep ar e d  t o  l e t  h i m  c on t in u e  a nd  i n  d o i n g  so  th e  

p r ov i s i o ns  o f  R u l e  3  –  o f  th e  R u l es  o f  t he  Co m m i ss i on  m ak e  –  t h ey  

p r ov i d e  t h a t  w h er e  a  pa r t y  w h o  –  a n  i m p l i ca ted  p ers on  b e l ie ve s  t h a t  h e  

ha s  no t  b e en  g iv e n  en o ug h  –  e no u g h  no t ice  t h a t  p a r ty  m a y  ap pr o ac h  

t he  C o m m i ss io n  f o r  su ch  o rd er  as  m a y  i n  e f fe c t  g iv e  re d r ess  t o  t h e  

s i tu a t i o n .   O f  co ur se  th is  i s  a  s i t ua t io n  wh er e  t h e  n o t ic es  w ere  no t  

g iv e n  i n  a dv an ce  a t  a l l .   T ha t  i s  i m p or tan t  t o  l o ok  a t .   I  t h i nk  w h a t  

sh ou l d  h ap p en  i s  I  s h ou ld  a l lo w  Mr  N ga l wa n a  t o  s ay  s o m e th in g  i f  h e  

w i sh es  t o  sa y  s o m e th i n g .   H e  r ep r es e n ts  M s  J ib a  a nd  t h e n  we  t a ke  i t  10 

f r o m  the re  b u t  i t  m ay  w e l l  b e  t ha t  w her e  no t ic e  h as  n o t  b e en  g iv en  a t  

a l l .   I t  m ay  b e  th a t  th a t  m us t  be  l oo ke d  a t  ca re fu l l y  as  op p os ed  t o  

wh er e  no t ic e  w as  g iv en  b u t  t h e r e  is  a  c o m p l a i n t  th a t  i t  i s  i n ad e q ua te  –  

t he  n o t ic e  g i ve n  i s  i n ad e q ua te  o r  –  s o  m ay be  su b je c t  t o  w ha tev er  y o u  

m i gh t  w is h  t o  sa y  I  w ou l d  l i k e  t o  h ea r  wh a t  M r  Ng a l w a na  h as  to  s ay  b u t  

m a yb e  t h a t  w e  sh o u l d  s ee  w ha t  c a n  b e  d o ne .   T he  i d e a  is  a l wa ys  t o  t r y  

an d  b e  as  fa i r  as  po ss i b le  t o  e ver y bo dy  b u t  t ak i n g  in to  ac co u n t  

p r ac t i ca l i t i es  t h a t  w e  h av e  to  d ea l  w i th .   M r  Ng a lw a n a .  

A D V VU YA N I  N G ALWA N A:   T ha nk  y o u  D ep u ty  C h i e f  Ju s t ic e .   T ha nk  

yo u  f o r  t he  in d u l g en ce .  20 

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   O f  t h e  tw o  op t io ns  o r  pe rh a ps  sh o u l d  I  

co n f i r m  t h a t  I  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   I  s t a nd  her e  on  th e  i ns t r uc t i o ns  o f  M a j av u  
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I nc o rp or a ted  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   F o r  M s  J ib a .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   N o ne  o f  th e  l eg a l  –  m e m b er s  o r  t h e  l eg a l  

t ea m  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   A re  in  Jo h an n e sb ur g .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   So  I  a m  th e  on ly  o n e  w h o  is  h e r e .   So  I  10 

ha ve  b ee n  ask e d  t o  m ak e  th es e  r e p re se n ta t i o ns .  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   O f  t h e  tw o  p r o po sa ls  m a de  by  t h e  ev i de nc e  

le a der  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   I  ha ve  no t  ta ke n  in s t ru c t i on s  b u t  I  w ou l d  

i m ag i ne  t he  o ne  t ha t  wo u ld  e nd ur e  i ts e l f  t o  Ms  J i ba  a nd  t he  le g a l  t ea m  

m i gh t  be  t h e  f i r s t  on e  w h ic h  i s  t o  a l lo w  t he  w i t n ess  t o  t es t i fy  fu r t h e r  

be ca us e  h e  is  q u i t e  r i g h t .   We  c a nn o t  s t op  th e  w i tn es s  f r o m  g iv in g  

ev i d e nc e  i n  a  p u b l ic  d o m a in  b u t  t h en  n o t  t o  g iv e  ev i d e nc e  t ha t  w o u l d  20 

i m p l ic a te  Ms  J i ba  a n d  a l l  t h e  –  an d  t h e  o the r  pe rs on s  wh o m  –  w ho  a re  

no t  r e p r es en ted  by  m e .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   No w  Mr  P re to r ius  r e fe r re d  to  wh a t  h e  t e r m s  

t he  p r i nc i p l e  o f  Ru l e  3 .3 .  
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C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Ju s t  b r ie f l y  I  w ish  t o  d e a l  w i t h  th is .  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Ca n  I  t ak e  u s  to  R u l e  3 .3  i t se l f  a nd  w i t h  

yo ur  i nd u lg e nc e  D CJ  I  j us t  wa n t  t o  b r ie f l y  re a d  i t  be ca u se  i t  i s  

i m po r ta n t  t o  un d ers ta nd  th e  t ex t  o f  t h e  R u l e  s o  t h a t  on e  c an  a p pr ec ia te  

t he  t ex tu a l  co n tex t  a n d  t h e  p r i nc ip le s  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   Th a t  l ie s  b e h i n d  i t .  

C HA IR PER SO N :   Ye s .  10 

A D V VU YA N I  N G ALWA N A:   I t  r e ad s  as  f o l l ow s :  

“ I f  t he  Co m m i ss i on ’s  l e ga l  t ea m  i n te nd s  t o  p r es en t  

t o  th e  C o m m is s i o n  a  w i t ne ss  w ho se  ev id e nc e  

i m p l ic a tes  o r  m a y  i m p l i ca te  an o ther  p e rs o n  i t  m us t  

t h ro u g h  t he  Se c re ta ry  o f  t h e  C o m m is s i o n  n o t i f y  a n  

i m p l ic a te d  p ers o n  i n  w r i t i n g  w i t h in  a  r ea so n a b l e  

t i m e  b e fo r e  t he  w i t n ess  g iv es  ev i de nc e . ”  

I  s t r ess  o n  t h e  w or d  “be fo r e ” .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   3 . 3 .1 :  20 

“So  m us t  b e  g i ve n  re as o n ab le  t i m e  b e fo r e  t h e  

w i t ne ss  g iv es  ev id e nc e  th a t  h e  o r  s he  … ”  

T he se  a re  th e  t h i n gs  a b ou t  w h ic h  no t i ce  h a d  to  be  g iv e n  t o  th e  

i m p l ic a te d  p er so n .  

“… th a t  he  o r  s he  is  o r  m a y b e  i m p l i ca te d  by  t he  
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wi tne ss ’  ev i d en ce . ”  

I  u n de rs ta n d  t h a t  t he  ev id e nc e  l ea d i n g  t e a m  o n ly  le a r n t  la s t  n i g h t  a b ou t  

t he  c o n te n t  o f  Mr  Nx as a na ’s  ev i d e nc e  a nd  s o  th e r e  w o u l d  n o t  h av e  

be e n  a n  op p or tu n i t y  t o  g iv e  p r i o r  no t ic e .   Two :  

“ I n  w h a t  wa y  h e  o r  s h e  is  o r  m a yb e  i m p l i ca ted  an d  

f u rn is h ed  w i t h  h i m  o r  he r  w i th  t he  w i t ne ss ’  

s t a te m e n t  o r  r e l ev an t  p o r t i on s  o f  th e  s ta te m e n t . ”  

T h r ee :  

“O f  t h e  d a te  a n d  w he n  -  an d  t h e  v e n ue  wh e n  t h e  

w i t ne ss  w i l l  g iv e  ev i d e nc e . ”  10 

F ou r :  

“T h a t  h e  o r  s h e  m ay  a t t e nd  t he  he ar i ng  a t  wh ic h  th e  

w i t ne ss  g iv es  ev id e nc e . ”  

F i v e :  

“T h a t  h e  o r  s he  m a y  b e  ass is t ed  by  l e g a l  

re p re se n ta t iv e  wh e n  t h e  w i tn es s  g iv es  ev i d en ce . ”  

S ix :  

“T h a t  i f  h e  o r  s he  w is h es  t o  g iv e  ev id e nc e  h i m s e l f  

o r  h e rs e l f  t o  c a l l  a ny  w i t n ess  t o  g iv e  ev i de nc e  o n  

h is  o r  h e r  be h a l f  o r  t o  c r oss - ex a m i n e  t h e  w i t n ess  20 

t he n  h e  o r  s he  m us t  w i t h i n  tw o  we ek s  f r o m  the  d a te  

o f  n o t ic e  a p p l y  i n  w r i t i ng  t o  t h e  C o m m i ss i on  f o r  

le av e  t o  do  s o  a n d  t ha t  t h e  Ch a i rp e r so n  w i l l  d ec i de  

t he  ap p l ic a t i o n . ”  

3 .4  t he n  s ays :  
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“An  a pp l ic a t i o n  i n  te r m s  o f  i n  t e r m s  o f  R u l e  3 .3 .6  

m u s t  b e  s u b m i t t e d  i n  w r i t i ng  t o  t h e  Sec r e ta ry  o f  t he  

Co m m i s s i on  w i t h i n  14  c a l e nd ar  d ay s  f r o m  th e  da te  

o f  t h e  n o t ic e  r e fe r re d  t o  i n  R u l e  3 .3 .   T h e  

ap p l ic a t i o n  m u s t  b e  ac co m p a n i e d  by  a  s ta te m e n t  

f r o m  th e  i m p l ic a te d  p ers o n  r es p on d i n g  t o  th e  

w i t ne ss ’  s t a te m e nt  i ns o fa r  as  i t  i m p l i ca tes  h i m  o r  

he r .   T h e  s ta te m e n t  m us t  m ak e  i t  c le a r  w h a t  p a r ts  o f  

t he  w i t n ess ’  s t a te m e n t  a r e  d is pu te d  o r  d en i ed  a nd  

t he  g r o un ds  u p on  w h ic h  th os e  p ar ts  a r e  d i sp u te d  o r  10 

de n ie d . ”  

An d  l as t l y  t h is  i s  t h e  l as t  p a r t  I  a m  g o i n g  t o  re a d .  

“ I f  a n  i m p l ic a te d  p er so n  b e l i ev es  … ”  

An d  t h is  i s  t h e  p ar t  th a t  I  u nd er s ta n d  t h e  D CJ  wa s  d e a l in g  w i t h .  

“ I f  an  i m p l ic a te d  p ers on  b e l i ev es  t ha t  t he  

Co m m i s s i on ’s  l e ga l  te a m  d i d  no t  g iv e  h i m  o r  h e r  

no t ic e  r e fe r re d  t o  i n  R u le  3 .3  w i th i n  a  r ea so n a b l e  

t i m e  b e fo re  t h e  w i tn es s  c o u l d  o r  w as  t o  g iv e  

ev i d e nc e  a n d  th a t  th is  m a y  b e  p r e j u d ic i a l  t o  h i m  o r  

he r  h e  o r  sh e  m ay  a pp ly  … ”  20 

T ha t  i s  th e  i m p l i ca te d  p ers o n .  

“… m a y  a pp ly  t o  th e  C o m m is s i o n  fo r  s uc h  o r de r  a s  

w i l l  e ns ur e  t h a t  h e  o r  s h e  i s  n o t  s e r io us ly  

p r e j ud ic e d . ”  

T ha t  i s  w hy  I  a m  he re .  

MSON289



12 JUNE 2019 – DAY 111 
 

Page 94 of 136 
 

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Th er e  i s  n o th i ng  in  R u l e  3 .5  th a t  s ays  t ha t  

ap p l ic a t i o n  m us t  b e  i n  w r i t in g  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   An d  o f  co urs e  s in ce  t h e  l eg a l  t e a m  …  

C HA IR PER SO N :   We l l  y ou  m i g h t  w i sh  t o  lo ok  t o w ard s  t he  e n d  o f  t h e  

Ru l es  …  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   F o r  s o m e th i ng  t h a t  m i gh t  sa y  an y  ap p l ic a t i o n  

p r ov i d ed  h er e  n e ed s  t o  b e  ( in d is t i nc t )  ap p l i ca t i o n .  10 

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   I  s ee m  to  t h i nk  t h e re  is  s o m e th i n g  a lo n g  th os e  l i ne s  

bu t  …  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   An y wa y  yo u  –  y ou  …  

A D V VU YA N I  N G ALWA N A:   I  –  I  a pp re c i a te  t h a t  D CJ  …  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   Bu t  g i ve n  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   C i r c u m s ta nc es  …  20 

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   W h e n  o n e  l ea r ns  o f  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   Ev id e nc e  t h a t  m i gh t  i m p l ic a te  a  p e rs o n  …  

C HA IR PER SO N :   J a .  
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A D V VU YA N I  N G ALWA N A:   O n  t he  m o rn in g  e f f ec t iv e ly  f i ve  m i n u te s  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   Be fo r e  th e  be g in n i n g  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   I t  i s  i m p os s i b l e  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   T ha t  on e  w o u l d  b e  a b l e  t o  p u t  t ha t  i n  

w r i t in g .  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   N o w  th is  –  th e  R u le  as  I  h av e  re a d  ta lks  10 

ab o u t  t h e  s ta te m e n t  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   O f  t he  w i t n ess  l i k e ly  t o  i m p l i ca te  th e  

i m p l ic a te d  p er so n .  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   N o t i ce  o f  t h e  s ta te m e n t  b e in g  g iv e n .  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   I t  do es  n o t  sa y  no t ic e  o f  e v i d en ce  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Be i ng  g i ve n .  20 

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   So  i t  i s  t o  t h e  s ta te m e n t  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Th a t  th e  i m p l ic a te d  p er so n  i s  t o  r es p on d .  

C HA IR PER SO N :   H m .  
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A D V VU YA N I  N G ALWA N A:   T h e  r e as on  I  m a ke  t h i s  s u b m iss io n  is  t h is  

M r  Pr e to r i us  in  h is  se co n d  op t io n  t ha t  M r  Nx as an a  m a y  t es t i fy  o n  a l l  

an d  s u n dry  in c l ud i ng  ev i de nc e  -  as  I  u nd e rs ta nd  i t  –  e v i de nc e  t ha t  m a y  

i m p l ic a te  M s  J ib a  su b j ec t  t o  M s  J i b a  be e n  g i ve n  a n  o p po r tu n i t y  i n  du e  

co urs e  to  co m e  a nd  p l ac e  he r  o w n  v e rs io n  b e fo r e  t h e  C o m m i ss io n .   

No w  the  R u l es  3 .3  t o  3 .5  as  I  ha ve  r e a d  i t  d o es  no t  s e e m  to  m e  t o  

co un te na nc e  su ch  a  p r op os i t i on  be ca us e  i t  de a ls  w i t h  s ta te m e n t .   I t  

do es  n o t  w i t h  e v i de n ce  a nd  i f  a  w i tn es s  i s  pe r m i t t e d  to  m a k e  o r  t o  g i ve  

ev i d e nc e  t h a t  i m p l ic a tes  a  w i tn es s  w ho  h as  n o t  b e en  g i ve n  n o t i ce  an d  

t he n  is  g i ve n  an  o pp or tun i ty  to  c o m e  a nd  p l ac e  ev i d en ce  la te r  th e  10 

da m a g e is  l o ng  d o n e  be ca us e  a s  w e  a l l  kn ow  we  a re  a l l  m e m b er s  o f  

soc ie t y.   We  w a tc h  t e le v is i on .   We  re a d  n ew sp a p ers .   W h a te ve r  i s  s a i d  

by  a  w i t ne ss  e sp ec ia l l y  in  t h is  Co m m i ss i on  -  a t  l e as t  i t  h as  b e e n  m y  

ob se rv a t i on  –  i s  an y  a l le g a t i o n  -  n o t  e ve n  p r ov en  e v i d en ce  -  a ny  

a l le g a t i on  t h a t  i s  m a d e  a g a i ns t  a  p e rs o n  is  ta ke n  by  s oc ie t y  t o  t he  t r u th  

be fo r e  i t  i s  e ve n  te s te d  a n d  s o  b y  t h e  t i m e  in  du e  c o urs e  M s  J i b a  co m e s  

t o  t es t  t h a t  e v i d en ce  i t  i s  t o o  l a t e .   No w  C ha i r pe rs on  t h e r e  is  a  f e a r  th a t  

t he  l eg a l  t ea m  an d  Ms  J i ba  h as  a n d  I  a p pr ec i a te  y o ur  ex p l a na t io n  o f  

ho w  Mr  Nx as a na  c a m e to  t es t i f y  t od a y.   I t  i s  t he  t i m i n g  o f  t he  ev i d en ce  

t he  co nc er n  i s  th a t  th e  P re s i d en t  h as  r e l ie ve d  M s  J i b a  o f  h e r  d u t i es  a s  20 

t he  De p u ty  N a t i on a l  D i re c to r  o f  Pu b l ic  Pr os ec u t i o ns  b u t  t ha t  th a t  

de c is i on  s t i l l  n ee ds  t o  b e  co ns id e r e d  by  t he  N a t i on a l  Ass e m b l y.   N o w  

the r e  i s  a  de b a te  a bo u t  w h e th er  t he  Na t io n a l  Ass e m b l y  n ee d s  t o  

ap pr ov e  th e  Pr es id e n t ’s  d ec is i o n  o r  i t  i s  s i m p ly  a  r u bb er  s t a m p .   I  ha ve  

no t  s tu d i e d  t ha t  b u t  i t  ce r t a i n ly  ha s  to  b e  c o ns i d e r ed  b y  th e  N a t i on a l  
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Ass e m b l y  a nd  s o  t he  fe a r  i s  th a t  a ny  e v i d en ce  th a t  i m p l ic a tes  M s  J ib a  

w i t ho u t  he r  h av i n g  b e en  g i ve n  p r i o r  no t ic e  m a y  c o l o u r  t h os e  

co ns i d e r a t i on s  b y  m e m b ers  o f  t h e  N a t i o na l  Ass e m b ly.   We  d o  n o t  k n ow  

ye t  wh e n  th e  N a t i on a l  As se m b ly  w i l l  c on s i de r  th is .   We  h av e  th e  S ta te  

o f  t h e  N a t i o n  Add re ss  c o m in g  u p  i n  a  co up l e  o f  da ys ’  t i m e .   I  do  n o t  

i m ag i ne  t h a t  i s  a  p l a t fo r m  fo r  t h i s  s o r t  o f  t h i ng  t o  h a pp e n .   So  i n  s h or t  

De p u ty  C h i e f  J us t i ce  w e  w i t ho u t  ha v i ng  t a ke n  i ns t r uc t io ns  b u t  I  i m a g i n e  

t h is  m i g h t  b e  a  p ra c t ic a l  wa y  t o  go  a b o u t  i t .   T he  f i r s t  o p t i o n  t ha t  

M r  Pr e to r i us  su g ge s te d  w h ic h  is  t o  le a d  M r  Nx as an a  i n  ev i d en ce  e xc ep t  

t he  ev i de nc e  o f  th e  i m p l ic a te d  pe o p l e  w ho  h av e  n o t  be e n  g iv e n  no t ic e .   10 

T he re  w as  on e  la s t  t h i n g  wh ic h  I  f o r g e t  n o w.   We l l  i f  I  f o r g e t  i t  c o u l d  n o t  

ha ve  b ee n  th a t  i m p or ta n t .  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   D CJ  un l ess  t h e r e  a r e  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   O ther  qu es t io ns  t h a t  yo u  w a n t  t o  p u t  t o  m e  

t ho se  a r e  my  s u b m iss i on s  f o r  no w.  

C HA IR PER SO N :   Ye s .   N o ,  I  j us t  w an t  to  co n f i r m  a ga in  th a t  as  fa r  as  I  

kn ow  th e  o n ly  r e as on  M r  Nx as an a  is  he r e  is  be ca us e  I  ga ve  d i re c t i on s  

t ha t  a  n u m b er  o f  w i t n ess es  b e  ca l l e d  a nd  h e  w as  a m o n g th os e  a n d  –  20 

an d  i t  w as  n o t  t h e  f i r s t  t i m e  th a t  I  s a i d  h e  s ho u ld  b e  c a l le d .   A l re a dy  

las t  y e ar  I  h ad  s a i d  he  s h ou l d  b e  ca l l e d  a n d  I  th i nk  s o m e  a t t e m p ts  w er e  

m a d e  b u t  i t  d i d  n o t  h a pp e n .  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   Ea r l y  t h i s  ye ar  I  h a d  s a i d  h e  s ho u ld  be  c a l l ed  a nd  
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so m e  a t t e m p ts  m a y  h av e  be e n  m ad e  an d  d id  no t  s uc ce e d .  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   So  h e  m i gh t  ha ve  h ad  no th i ng  t o  d o  w i t h  …  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   H i m  b e i ng  her e  a n d  M s  J ib a  m ay be  o r  h i s  ev id e nc e  

be e n  a t  –  a t  a  p a r t i cu l a r  t i m e  no r  w o u l d  th e  l e g a l  te a m  re a l l y  o r  th e  

Co m m i s s i on  ha ve  a ny th i ng  to  d o  w i t h  t ha t  an d  f ro m  m y  s id e  as  I  

in d i ca te d  ear l i e r  o n  a nd  y ou  w er e  n o t  he re  w i th  a l l  t h e  a l le g a t i o ns  

ab o u t  w h a t  h as  b e e n  h ap p e n i ng  a t  t h e  N PA th is  C o m m is s i o n  ca n n o t  

f i n i sh  i ts  w ork  in  re g ar d  to  t h e  l a w  e n fo rc e m e n t  a g e nc i es  w h a t  h as  b ee n  10 

ha p p en in g  w i t ho u t  h e ar in g  e v i d en ce  o f  s o m e b od y  l i ke  M r  N x as an a .  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   So  I  ju s t  –  I  j us t  wa n t  t o  c la r i fy  t ha t .  

A D V VU YA N I  N G ALWA N A:   Ye s .   N o  th a nk  y o u  D CJ .   D ep u ty  C h i e f  

Jus t ic e  t ha t  th o ug h t  h as  c o m e b ack  t o  m e  wh i l e  y ou  wer e  j us t  

( in t e rv e ne s ) .  

C HA IR PER SO N :   Ye s ,  ye s .  

A D V VU YA N I  N G ALWA N A:   I t  i s  t h e  e x te n t  o f  t h e  ev i de nc e  th a t  

M r  N xa sa n a  n o w m a yb e  l e d  o n  by  M r  P r e to r i us .   T h er e  h as  b e en  a  

su gg es t io n  t ha t  i f  t h e  ev i de nc e  c ov ers  m a t t e r s  t h a t  a r e  a l r e ad y  i n  th e  20 

pu b l ic  d o m a i n  o r  m a t t e r s  t h a t  h av e  a l r ea dy  be e n  d e a l t  w i th  i n  …  

C HA IR PER SO N :   In  ju d g m e nt .  

A D V VU YA N I  N G ALWA N A:   A f f i da v i ts  a nd  i n  j ud g m e n ts .  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   T ha t  M s  J ib a  w o u l d  h av e  h ad  a n  
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op p or tun i ty  to  d e a l  w i t h  t ho se  in  a ny  ev en t .   So  t h ey  s h ou l d  b e  n o  

i m pe d i m en t  t o  Mr  Nx as a na  t es t i f y i n g  t o  t ho se  iss u es .   T h e  d i f f i cu l ty  

w i t h  th a t  o r d i n a r i l y  I  h av e  –  I  w o u l d  h av e  no  d i f f i c u l t y  w i t h  i t  b u t  th e  

d i f f i c u l ty  in  t he se  c i r c u m s ta nc e s  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Is  I  do  no t  k n ow  wh a t  e v i de nc e  h e  is  go i ng  

t o  t es t i f y  t o  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   Th a t  i s  a l re a dy  i n  th e  pu b l ic  d o m a i n .  

C HA IR PER SO N :   Ye s .  10 

A D V VU YA N I  N G ALWA N A:   Th a t  i s  t h e  o n e  t h in g  a n d  s o  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   O n e  n ee ds  t o  do  t o  p e r fo r m  th is  e xe rc i se  o f  

lo ok in g  …  

C HA IR PESO N :   H m .  

A D V VU YA N I  N G ALWA N A:   A t  w h a t  i s  a l r ea dy  in  th e  p u b l ic  d o m a i n  t o  

wh ic h  Mr  Nx as a na  w i l l  t es t i f y  t o  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   An d  s o  o n e  w o u l d  n o t  r a is e  an y  o b j ec t io n .  

C HA IR PER SO N :   J a .  20 

A D V VU YA N I  N G ALWA N A:   So  t h e  ex er c is e  t ha t  n ee ds  t o  b e  p er fo r m e d  

is  l oo k  a t  wh a t  i s  i n  t h e  p u b l ic  d o m a i n  a nd  wh a t  i s  n ew.  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   S ta nd in g  n o w h er e  b e fo r e  y ou  I  d o  n o t  

kn ow  w ha t  i s  n e w  wh a t  i s  in  t he  p ub l i c  d o m a i n  …  
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C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   An d  s o  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   I t  s e e ms  to  b e  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   R ea so n a b l e  a nd  p r ac t i ca l  t o  a l l o w  th e  l e ga l  

t ea m  to  pe r f o r m  th a t  e xer c is e .  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   H ad  w e  kn o wn  tha t  M r  Nx as a na  is  g o i n g  to  

be  t es t i f y i ng  t od a y.  10 

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   We  p r o b ab ly  w ou l d  h av e  p er fo r m e d  th a t  

ex erc is e  a l r ea dy.  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   We  ca n n o t  n o w  b e  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   Pe n a l is e d  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   An d  b e  e xp ec ted  to  s i t  i n  th e  C o m m i ss i o n .   

I  c ou l d  s i t  …  20 

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   O n  a  w a tc h i n g  b r i e f  …  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   To  l i s t en  t o  w h a t  i s  be e n  l e d  t o  …  

C HA IR PER SO N :   H m .  
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A D V VU YA N I  N G ALWA N A:   Bu t  s i nc e  I  d o  n o t  k no w  w h a t  i s  a l r e ad y  i n  

t he  pu b l ic  d o m a i n  I  c an n o t  s t a nd  up  an d  o b j ec t  o r  t ug  m y  le a r n ed  f r i e n d  

by  th e  s le ev e  o f  h is  j ack e t  an d  s ay  we l l  h a ng  o n  a  s ec o nd .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   Th a t  i s  n o t  i n  t h e  pu b l ic  d o m a in  b ec a us e  I  

do  n o t  kn o w  …  

C HA IR PER SO N :   Ye s ,  ye s .  

A D V VU YA N I  N G ALWA N A:   And  so  D e pu ty  C h ie f  J us t ic e  I  w o u l d  

re qu es t  …  

C HA IR PER SO N :   H m .  10 

A D V VU YA N I  N G ALWA N A:   T ha t  t he  f i r s t  op t io n  t ha t  M r  Pr e to r i us  

su gg es te d  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   W h ic h  is  a nd  I  wo u ld  a dd  t h is  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Th a t  th a t  ev id e nc e  sh o u l d  s u b t ra c t  a ny  

ev i d e nc e  th a t  i m p l i ca tes  M r  Nx as an a  w i t h  i t  i s  in  t h e  pu b l ic  d o m a i n  o r  

no t .  

C HA IR PER SO N :   Ms  J i ba .  

A D V VU YA N I  N G ALWA N A:   M s  –  d id  I  s ay ?  20 

C HA IR PER SO N :   Yo u  s ay  M r  N xa sa n a .  

A D V VU YA N I  N G ALWA N A:   O h  I  a m  sor ry.   M r  Nx as an a  do es  no t  s e e m  

to  h e re  i m p l ic a te .   Any  ev i d en ce  t ha t  i m p l i ca tes  M s  J i ba  s h ou ld  be  he l d  

ba ck .   I  a m  n o t  s ay i n g  i t  s h ou ld  ex c is e d  o r  no t  d ea l t  w i th .   I t  sh o u l d  be  

he l d  ba ck .   Th e  o pp or tu n i ty  f o r  d e a l in g  w i t h  s uc h  ev id e nc e  a t  t h is  f o r u m  
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wi l l  c o m e .   I t  m ay  b e  n ex t  w e ek .   I  d o  n o t  k n ow  wh a t  t h e  –  w ha t  th e  

sch e du l e  o f  th e  Co m m i ss i on  i s .   I t  m ay  be  ne x t  w ee k .   I t  m ay  be  in  two  

we ek s ’  t i m e .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   By  t ha t  t i m e  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   T h e  l eg a l  t e a m  fo r  M s  J ib a  w o u l d  h av e  

pe r f o r m e d  a l l  t h es e  e xer c i se s  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   An d  th e r e fo re  …  10 

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   T he  m a t te r  ca n  c on t in u e  w i t h ou t  a ny  

d is co m fo r t  f r o m  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   M s  J i ba ’s  t ea m .  

C HA IR PER SO N :   As  w e  s pe ak  wh a t  I  a m  i nc l in e d  t o  a l l o w  is  

M r  Pr e to r i us  f i r s t  o p t i on  w h i ch  y o u  –  y o u  h av e  no  p r ob l e m  w i t h  b u t  

wh e n  I  sa y  t h a t  I  a m  in c l i n e d  t o  s ay  th e r e  s h ou ld  b e  n o  p ro b l e m  i f  t h e  

ev i d e nc e  i nc lu d es  ev i de nc e  o r  i t  i nc lu d es  m a t te rs  t ha t  h av e  b ee n  d ea l t  

w i t h  in  c o ur t  j u d g m en ts  o r  a f f id av i ts  f i l ed  in  –  i n  co ur t  o n  m a t t e rs  th a t  20 

ar e  i n  th e  pu b l ic  d o m a i n  a l r e a dy  i n  r es pe c t  o f  w h ic h  wh e the r  i t  i s  

M s  J i b a  o r  t h e  f o r m er  Pr es id e n t  o r  M r  Mr we b i  wh er e  t h ey  w o u l d  ha ve  

ha d  a  c h a nc e  t o  d ea l  w i th .   I n  r eg ar d  t o  t h e  p o i n t  yo u  m ak e  n a m e ly  t h a t  

as  y o u  s ta n d  th e r e  y ou  d o  n o t  k n ow  w ha t  th os e  m ay  b e  b ec a us e  y ou  

ha ve  n o t  h a d  a  c ha nc e  t o  h av e  a  l o ok  I  a m  w on d er i n g  w h e th er  t h e re  w i l l  
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be  n o  p r o b l e m  i f  w e  p ro ce e d  o n  t he  ba s i s  t ha t  M r  Pr e to r i us  wo u ld  b e  

ca u t i ou s  to  lo ok  a t  –  to  d ea l  –  t o  le a d  t h e  w i t ne ss  in  r e g ard  t o  m a t t e rs  

t ha t  f a l l  w i t h  t ha t  -  w i t h i n  th a t  a n d  y ou  m i gh t  n o t  b e  a w ar e  o f  i t  as  l o n g  

as  i t  c a n  b e  sh o w n th a t  t he re  –  t h e r e  a r e  m a t te rs  t h a t  a r e  d e a l t  w i t h i n  

ju d g m en ts  o r  in  a f f i da v i ts  th a t  h av e  be e n  i n  c o ur t  a nd  s o  on  an d  t h en  to  

t he  –  a n d  t he re fo r e  t ha t  f o r  n o w the re  s h ou l d  no t  b e  a ny  n e w m a t te rs  

de a l t  w i t h  th a t  i m p l i ca te  th e  per so ns  w ho  ha ve  n o t  b ee n  c ov er e d  i n  t h a t  

wa y  bu t  t h a t  wh e n  M r  Nx as a n a  c o m es  b ac k  ev ery b o dy  w ho  is  i m p l ic a ted  

ha s  ha d  a  c h a nc e  th e n  th ey  c an  -  he  c an  c ov er  a l l  ne w  m a t te rs .   T ha t  i s  

t he  in c l i n a t i o n  I  h av e .   W h at  d o  y ou  s ay  a b ou t  t ha t?  10 

A D V VU YA N I  N G ALWA N A:   Ye s  D ep u ty  C h ie f  Ju s t ic e  f a r  be  i t  f o r  m e  t o  

do u b t  m y  le a r n ed  f r ie n d  Mr  P re to r iu s ’  i n t e n t i o ns  …  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   Or  i n te g r i ty  –  I  e ve n  h es i t a te  t o  b r in g  i n  t he  

wo rd  in t e g r i ty.  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   I  a m  q u i t e  co n f id e n t  t ha t  …  

C HA IR PER SO N :   J a .  

A D V VU YA N I  N G ALWA N A:   H e  w i l l  d o  p r ec ise ly  t ha t  an d  s te e r  o f f  …  

C HA IR PER SO N :   H m .  20 

A D V VU YA N I  N G ALWA N A:   Aw a y  f ro m  n e w  m a t te rs .  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   M i g h t  i t  n o t  b e  a  s o r t  o f  b e l t  an d  r ac is t  j ob  

…  

C HA IR PER SO N :   H m .  
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A D V VU YA N I  N G ALWA N A:   To  r eq u es t  M r  P re to r iu s  t o  w he n  h e  pu ts  

suc h  qu es t io ns  t o  Mr  Nx as a na  t ha t  h av e  p r ev i o us ly  be e n  o r  d ea l i n g  w i th  

m a t t e rs  th a t  a re  p r ev io us ly  o f  r e as o n  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   O n  a f f i d av i t  o r  i n  j u dg m e n ts  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Per h ap s  p re f ix  t he  q u es t i o n .   I  kn o w  i t  m a y  

be  a  to u gh  as k  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   Be c au se  h e  m a yb e  h e  d i d  n o t  p re p ar e  i t  10 

t ha t  wa y.  

C HA IR PER SO N :   Ye s .  

A D V VU YA N I  N G ALWA N A:   To  p r e f ix  t he  qu es t io n  w i t h  Mr  Nx as a na  i n  

t he  m a t te r  o f  so  an d  s o  in  th e  j u dg m e n t  w i t h o u t  c i t i n g  a  p a r t i cu la r  

pa ra gr a ph  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   T h is  m a t te r  w as  d e a l t  w i t h  ca n  I  a sk  yo u  

t h is  q ue s t i on  t he n  ask  h i m  o r  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   I n  a  p a r t i cu l a r  a f f id av i t  i n  a  m a t t e r  t h is  w as  20 

de a l t  w i t h  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   So  t h a t  w he n  I  k e ep  m y  n o te  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   I  k n o w ex ac t ly  wh ic h  j u dg m e n t  to  g o  t o  …  
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C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   To  s a t is f y  m ys e l f  an d  th e  l e ga l  te a m  …  

C HA IR PER SO N :   H m .  

A D V VU YA N I  N G ALWA N A:   T ha t  t ha t  m a t t e r  w as  in d e ed  –  ha d  i n de e d  

be e n  d e a l t  w i t h  p r ev i ou s ly  a nd  t ha t  i t  i s  no t  n e w.  

C HA IR PER SO N :   H m .   I  –  I  t h i nk  w h a t  w e  wo u ld  b e  i m p or ta n t  i s  t ha t  

t he  w i t n ess ’  ev i d e nc e  is  l i m i te d  t o  t h os e  p ar a m e te r s .  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   W he th er  M r  Pr e to r i us  r e fe r s  t o  w h ic h  a f f id av i t  an d  

wh ic h  m a t t e r  a nd  s o  o n  an d  so  o n  i f  h e  –  i f  h e  ca n .   I  a m su re  t h e r e  is  10 

no  p r ob le m  b u t  i f  he  i s  n o t  ab l e  t o  as  l o ng  a s  in  d u e  co ur se  y ou  c a n  b e  

in fo r m e d  …  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   To  s ay  t ha t  r e l a te d  t o  t h a t .   T ha t  re l a te d  t o  t h a t .   So  

as  l o ng  as  t ha t  c a n  b e  do n e  i t  s ho u l d  be  f i ne .  

A D V VU YA N I  N G ALWA N A:   N o  I  a m  h a pp y  w i t h  t h a t .  

C HA IR PER SO N :   Yo u  a re ?   Yo u  wo u ld  b e  ha p py  w i t h  t h a t?  

A D V VU YA N I  N G ALWA N A:   Yes .  

C HA IR PER SO N :   Ok ay,  a l r ig h t .   I  t h i nk  we  p r oc ee d .   Mr  P re to r iu s …  

A D V VU YA N I  N G ALWA N A:   Th a nk  y o u  D e p u ty  C h a i r .  20 

C HA IR PER SO N :   T ha nk  yo u  Mr  N ga l wa n a .   M r  P r e to r i us  w h a t  d o  y ou  …  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   C h a i r  j us t  …  

C HA IR PER SO N :   Sa y  t ha t  i s  t he  i nc l i n a t i on  I  h av e  b u t  y o u  h av e  

( in t e rv e ne s ) .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   J u s t  a  l i t t le  m o r e  b r i e f l y  t ha n  
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wh a t  ha s  oc cu r r ed  s o  f a r.   T h e  f i r s t  t h i n g  is  y ou  w i l l  m a k e  a n  o rd er .   I  

w i l l  ab i de  by  t ha t  o rd er .   I  ca n no t  ab i de  by  su gg es t io ns  …  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  r eg ar d  to  w h a t  w o u l d  b e  

ap pr o pr i a te .  

C HA IR PER SO N :   Ja ,  n o ,  n o  b u t  I  wa n t  t o  h ea r  w ha t  y o u  h av e  t o  sa y  

ab o u t  su g g es t i o ns .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Ye s .   So  l e t  m e  d o  t ha t  th e n .   

F i r s t l y  i t  i s  i m p or ta n t  to  p l ac e  o n  r ec or d  t h i s  i s s u e  o f  t i m i n g .  

C HA IR PER SO N :   H m .  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th er e  i s  a  s ug g es t i o n  th a t  t he  

w i t ne ss ’  ev i d en ce  h as  be e n  t i m e d  i n te n t i o n a l ly  o r  u n i n ten t io n a l ly  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I  do  n o t  kn o w  ho w  yo u  t i m e  

ev i d e nc e .  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Ev i de nc e  un i n te n t i on a l ly  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  o rd er  t o  p r e j ud ic e  M s  J i b a .  

C HA IR PER SO N :   H m .  20 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Le t  m e  s ta te  qu i te  c le a r ly  th a t  i s  

no t  t he  c as e .  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   I  c a n  g i ve  th e  C h a i r  a n  

ass ur a nc e  a n d  …  
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C HA IR PER SO N :   J a .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   An d  as  y o u  k n o w C ha i r  i t  w as  a t  

yo ur  d i r ec t i o n  t h a t  t h is  …  

C HA IR PER SO N :   We l l  I  –  I  h av e  m a de  t ha t  qu i te  c l ea r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a t  th is  ha p pe n ed .  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   In  an y  ev e n t  t he  t i m i n g  w as  n o t  

a  c ho ic e  o f  th e  w i t ne ss .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th e  t i m i n g  w as  i m p o se d  …  10 

C HA IR PER SO N :   J a .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   On  th e  w i tn es s  by  th e  

Co m m i s s i on  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   A t  y ou r  re q ue s t .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   H e  h a d  n o th in g  t o  d o  w i t h  i t  a t  

a l l .  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Th e  t h i rd  i s  t ha t  i n  a ny  e ve n  t h e  20 

co ns eq u e nc es  o f  ev id e nc e  b e i n g  l ed  u nd e r  oa th  o r  u n der  a f f i r m a t i on  a t  

a  p ub l i c  in q u i r y  o f  t h i s  n a tu r e  w o u l d  i ne v i ta b l y  a f f ec t  o the r  i s s u es  i n  

o th e r  ju r is d i c t i on s  a n d  th a t  m us t  be  so .   T h os e  c on se q ue nc e s  ca n  n ev er  

be  an  exc us e  o r  a  g r on d  f o r  no t  l ea d in g  e v id e nc e  t ha t  w e  a re  ob l i g ed  to  

le a d  h er e  b y  v i r tu e  o f  s ta tu te  b u t  t h a t  i s  no t  a n  is su e  t ha t  we  n e ed  d o  
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an y  m or e  t h an  n o te  f o r  t h e  p re se n t .  

C HA IR PER SO N :   Ye s ,  ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   Th e  s ec o n d  po i n t  th a t  w e  w ou l d  

l i k e  to  e m p ha s i s  as  a  l e ga l  te a m  C ha i r  i s  t he  ve r y  n a tu re  o f  a  p ub l i c  

in q u i r y.   I t  in vo lv es  e nc o ur ag i ng  w i t ne ss es  to  c o m e  fo rw ar d ,  t o  g iv e  

ev i d e nc e  w i th in  i ts  te r ms  o f  r e fe r e nc e .   I t  i s  in ev i ta b le  t he  s ta tu te  

co n te m p l a tes  t ha t  th e  te r ms  o f  r e fe r en ce  co n te m p l a te d  t h e  re g u l a t i o ns  

co n te m p l a te d  t he  r u l es  co n te m p l a te d  t h a t  pe rs on s  w i l l  b e  i m p l ic a te d  by  

ev i d e nc e  a dv ers e  t o  t h a t  –  t o  t ha t  p e r so ns  i n te r es t s .   I t  i s  th e  v e ry  s tu f f  

o f  t h i s  i nq u i r y  th a t  e v i d en ce  w ou ld  b e  l ed  i m p l i ca t in g  o th e r  pe r so ns  in  10 

m a ny  c as es  ne g a t iv e l y  o r  ad ver se ly.   T ha t  p r i nc ip l e  c a n no t  b e  

un d er m i ne d  by  a ny  o rd er  t h a t  y o u  wo u ld  m a ke  C h a i r  o r  an y th in g  t ha t  

t he  l eg a l  t e a m  co u ld  a g r ee  t o .   P ro v i de d  w i t n ess es  a r e  t r ea te d  fa i r l y  

an d  th os e  r u l es  a r e  t h e r e  f o r  t ha t  pu rp os e .  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   So  Ch a i r  a l l  w e  su b m i t  …  

C HA IR PER SO N :   J a .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I s  t ha t  t he  p r in c i p l e  m us t  r e m a in  

sac ro sa nc t .  

C HA IR PER SO N :   H m .  20 

A D V PA U L J O SEPH  PR E TO R IU S  SC:   T ha t  w i tn es s es  m u s t  n o t  be  

p r ev en te d  f r o m  g i v i n g  s uc h  ev id e nc e  a s  t h ey  a r e  e n t i t l e d  t o  g iv e  

( in t e rv e ne s ) .  

C HA IR PER SO N :   Ye s  b u t  r e m e m b er  Mr  Ng a lw a na  a ls o  m ad e  i t  c l e a r  

t ha t  th ey  a r e  n o t  s e ek i n g  t o  p re v en t  th e  l e ad i ng  o f  e v i de nc e  …  
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A D V PA U L J O SEPH  PR E TO R IU S  SC :   We l l  …  

C HA IR PER SO N :   I t  i s  j us t  th e  t i m i n g .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   N o  t ha t  i s  –  t ha t  i s  c le a r .  

C HA IR PER SO N :   J a .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   An d  t h en  a  s o lu t io n  t h a t  w e  w i l l  

r e ac h  …  

C HA IR PER SO N :   Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC:   T h a t  p r in c i p l e  w i l l  be  m e t  b u t  th e  

pu b l ic  o u t  t h e re  is  l i s t en i ng  t o  t h i s  a r g u m e n t .  

C HA IR PER SO N :   Ye s .  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I t  c an  n ev er  be  t h e  c as e  th a t  th e  

pu b l ic  sh o u l d  b e  d is co ur a ge d  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   F r o m  c o m in g  fo rw ar d  t o  g iv e  

t he i r  e v i d en ce  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   I n  f ea r  t h a t  p r io r  t o  t h e i r  g iv in g  

ev i d e nc e  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   T h ey  w i l l  s o m e h ow  co m e  u nd er  20 

so m e  s or t  o f  ju d ic i a l  o r  o th e r  a t t ac k  a n d  …  

C HA IR PER SO N :   H m .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   So m e h ow  the i r  i n f l u en ce  w i l l  –  

t he i r  ev id e nc e  w i l l  be  i n f l u en ce d  i n  th a t  w a y.   So  t h e  p r i nc i p l e  t ha t  m us t  

re m a in  sa c r os an c t  –  w e  s u b m i t  –  i s  t h a t  w i t n ess es  m u s t  be l i ev e  t ha t  
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t he y  a r e  f re e  t o  c o m e  h er e  a n d  g i ve  e v i d en ce  wh a tev er  i ts  

co ns eq u e nc es  a n d  h o we ve r  d a m a g i n g  i t  m a y  b e  t o  o th e r  pe o p l e  a n d  I  

be l i ev e  i n  t he  s o l u t i on  we  h av e  re ac h e d  t ha t  i s  s ac r os a nc t .   I t  i s  

su b j ec t  on ly  t o  o n e  d u ty  an d  t ha t  i s  th e  d u ty  o f  t h e  C o m m i ss i o n  to  ac t  

f a i r l y  a nd  t h a t  we  a re  t r y i n g  to  d o  i n  th a t  ca se .   T he  l as t  p o i n t  th a t  I  

wo u ld  l i k e  t o  m a ke  Ch a i r  i s  t h a t  I  w i l l  ob v i ou s ly  ab i de  b y  yo ur  r u l i n g  b u t  

t he  i n te n t i o n  i s  no t  t o  d e a l  w i t h  a ny th i n g  b ey on d  t h e  i n te r ac t i o ns  t ha t  

ga ve  r i s e  t o  t h e  m a n y  co ur t  a p p l ic a t i on s  a nd  de c i s i on s  o f  t h e  co ur t  a n d  

in  fa c t  in so fa r  a s  a  j ud g m e n t  d e a ls  w i t h  a  pa r t i c u l a r  i s s ue  on e  m ay  

ass u m e  th a t  t h a t  i s  i n  th e  p ub l ic  d o m a in .   I t  i s  a  m a t t e r  ( i nd is t i nc t )  10 

t ha nk  y o u  C h a i r .  

C HA IR PER SO N :   I  j us t  w an t  t o  e m p h as is e  a g a i n  t ha t  t he  C o m m i ss i o n  

se eks  t o  s t r i k e  a  ba la nc e  b e tw e en  va r i o u s  o r  a m o n g  v a r i o us  in t e r es ts  

an d  on e  o f  t he se  is  th a t  i t  s ee ks  to  e ns ur e  f a i rn es s  t o  a l l  p a r t i es  

inc l ud i ng  i m p l ic a te d  p ers on s .   I  h av e  m a d e  i t  c l ea r  ov er  t h e  p as t  y e ar  

o r  s o  b o th  i n  m e d i a  b r ie f in gs  an d  i n  t h i s  v en u e  t h a t  i m p l ic a te d  p ers o ns  

w i l l  b e  d e a l t  w i t h  f a i r l y  a s  w e l l .   T he y  m u s t  b e  d e a l t  w i t h  fa i r l y  a nd  t ha t  

no b o dy  w i l l  h av e  f i n d i n gs  m a d e  ag a in s t  t h e m  j us t  be ca us e  o f  w ha t  t h e  

m e d i a  m a y be  s ay i n g  ab o u t  th e m  o r  ag a in s t  t h e m .   An y  f i n d i ng s  th a t  w i l l  

be  m a d e  w i l l  b e  m a d e  on  t h e  b as is  o f  ev i de nc e  le d  in  t h e  Co m m i ss i on  20 

an d  th r o u gh o u t  we  c o n t i nu e  to  t r y  a n d  b e  f a i r  to  ev ery b od y.   I  t ho u gh t  I  

m u s t  j us t  e m p h as is e  th a t  an d  a ga in  t o  t h e  e x te n t  th a t  t he r e  m a y  h av e  

be e n  a ny  t h i nk in g  t ha t  M r  N xa sa n a  –  M r  N xas a na ’s  b e i n g  h er e  is  t i m e d  

by  a ny bo dy  t o  co in c i d e  w i t h  a n y th in g .   Ag a i n  I  in d ic a te  t h a t  h e  w as  

ca l l ed  be ca us e  I  g av e  d i r ec t i o ns  t h a t  h e  a n d  c e r ta in  o th e r  w i t ne ss es  
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wh o m  w e  a r e  n o t  m e n t i on i ng  n ow  b e  c a l l ed  a nd  I  h av e  b e en  t o l d  t ha t  

so m e  o f  t h e m  ar e  n o t  av a i la b l e .   So  t h e y  w i l l  –  m a y  h av e  t o  be  c a l le d  

la t e r.   So  w e  w i l l  c o n t i nu e  t o  h av e  s i t ua t io ns  w he re  a  p e rs o n  w h o  i s  

i m p l ic a te d  o r  no t  i m p l i ca te d  b u t  a  p e rs on  wh o  i n  t h e  v i e w  o f  t h e  

Co m m i s s i on  ha s  k n o w l e dg e  o r  i n f o r m a t i o n  t ha t  m ay  be  he lp fu l  i n  t h e  

in q u i r y  o f  t h e  C o m m i ss io n  m a yb e  c a l l e d  t o  c o m e  a n d  g iv e  ev i d e nc e .   So  

i t  i s  n o t  t he  l as t  t i m e  th a t  a  p e r so n  is  c a l l ed  t o  g i ve  ev i d en ce  be ca us e  

t he  Ch a i rp e r so n  s o  d i re c ts  b u t  f a i rn es s  t o  a l l  i m p l ic a te d  per so ns  is  v e ry  

i m po r ta n t  b u t  as  I  sa y  t h e re  is  f a i rn e ss  t h a t  m u s t  b e  t ak e n  in to  a cc ou n t  

t og e th er  w i th  a l l  p r ac t ic a l i t i es  a nd  co ns t ra in ts  t h a t  th e  C o m m i ss i o n  ha s  10 

–  w i t h in  wh ic h  t h e  C o m m is s i o n  m u s t  o per a te .   So  w ha t  I  a m  –  t h es e  a r e  

jus t  r e m ark s  t ha t  I  c o ns i d e r  i m p or tan t  t o  m a ke .   W i t h  r eg ar d  t o  h ow  we  

p r oc ee d  I  c o n f i r m  t h a t  we  a r e  g o i ng  t o  f o l l ow  t h e  op t io n  –  op t io n  on e  

t ha t  M r  Pr e to r i us  m e n t io n ed  w i th  w h i ch  M r  Ng a lw a n a  d o es  n o t  h av e  a  

p r ob le m  s u b j ec t  t o  t h e  r e m ar ks  h e  m a de  a nd  o n  t h e  un d ers tan d in g  t h a t  

I  be l i ev e  we  –  a l l  t h r e e  o f  us  h av e  a ch ie ve d  h er e  i n  t h is  o pe n  h ear i ng  in  

t e r m s  o f  a ls o  m a t t e r s  t ha t  m ay  b e  in  th e  p ub l i c  do m a i n  by  w ay  o f  c o ur t  

ju d g m en ts  a n d  a f f id av i ts  f i le d  i n  c o ur t  a n d  Mr  P re to r iu s  i n  l ea d in g  th e  

ev i d e nc e  o f  th e  w i tn es s  w i l l  b e  –  w i l l  be ar  t h a t  i n  m i n d  as  h e  le a ds  t h e  

ev i d e nc e  o f  t h e  w i t n ess .   O f  pa r t i c u l a r  i m po r ta nc e  i n  t h i s  c as e  i s  t ha t  20 

t he  l e ga l  t e a m  wa s  n o t  a b l e  t o  g iv e  n o t i ce  e ve n  to  s ay  M r  Nx as a n a  

wo u ld  be  g i v i ng  ev id e nc e .   So m e t i m es  th e r e  m a y  b e  a  s i tu a t i o n  w h ere  

no t ic e  w as  g iv en  o f  –  i n  t e r m s  o f  R u l e  3 .3  o f  th e  R u le s  o f  t he  

Co m m i s s i on  bu t  t he  14  da ys  d i d  n o t  la p se .   T h a t  m i g h t  f a l l  u n der  a  

d i f f e r en t  c o ns id e r a t i o ns .   So  Mr  Nx as a na  w i l l  h av e  to  c o m e  b ack  a t  –  o n  
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a  l a te r  d a te  to  f in a l i s e  h is  ev i d e nc e  t h a t  wo u ld  c ov er  a ny  m a t te r s  t h a t  

w i l l  fa l l  ou ts i de  o f  t he  pa ra m e te r s  t ha t  I  ha ve  in d i ca te d  as  d is cu ss ed  

he re  a t  t h e  o pe n in g  he ar in g  w i t h  M r  Pr e to r iu s  a n d  M r  Ng a l w a na .   T ha t  

i s  h o w  w e  a re  g o i n g  t o  p ro ce e d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Th a nk  y o u  C h a i r .  

C HA IR PER SO N :   I  w o u l d  l i k e  t o  t ak e  a  f i ve  m i n u te  ad j ou r n m e n t  a n d  

t he n  w e  w i l l  –  w e  w i l l  c on t in u e .   We  w i l l  j us t  t ak e  a  f i v e  m i nu te  

ad j ou r n m e n t .   We  a d j o u r n .  

IN Q UIRY AD J O U RN S  

IN Q UIRY R ESU M E S  10 

C HA IR PER SO N :   Yo u  m ay  p r oc ee d  M r  Pr e to r i us .  

A D V PA U L J O SEPH  PR ETO R IU S  SC:    Ch a i r  a  h o us ek ee p in g  m a t te r,  

I ’ ve  de c i d ed  to  d ea l  w i t h  s o m e th i ng  t ha t  I  h a d  i n te n de d  t o  de a l  w i t h  a t  

t he  c o nc lu s i on  o f  t h e  w i tn es se s ’ ev i de nc e  a n d  th a t ’s  t h e  C o ns t i t u t i o na l  

Co ur t  j u d g m en t ,  on e  c a n  sa fe l y  as su m e  th a t  m a t t e rs  co m m e n te d  o n  by  

t he  C on s t i t u t i on a l  C o ur t  a n d  c on ta i n e d  i n  th e  j u d ge m e n t ,  p a r t i c u l a r ly  

a r e  m a t t e r s  i n  th e  p ub l ic  d o m a in .   T h ey  d o  n o t ,  i n  an y  e ve n t ,  i m p l i ca te  

M s  J i ba  o r  a ny  o the r  i n d i v i du a l  ap ar t  f r o m  the  f o r m e r  P re s i d en t  in  a ny  

se ns e  a t  a l l  a n d  t h os e  a r e  m er e l y  c o m m e n ts .  

C HA IR PER SO N :      We l l  y o u  a re ,  o f  c o ur se ,  no t  su g ge s t i n g  t h a t  wh a t  20 

yo u  m ea n  i s  w h a tev er  i t  i s  y o u  a r e  g o in g  t o  re fe r  to  i s  s o m e th i ng  t ha t  

ha s  b e en  sa id  by  t he  C our t  a nd  is  i n  th e  p ub l i c  d o m a in … ( in te rv e n t i on ) .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :    An d  a l l  p a r t i es  c on cer n e d  h av e  

an d  a n  op p or tun i ty  t o  p r es en t  t h e i r  v e rs io ns ,  a r gu e  f u l l y  a n d  th e  re su l t  

o f  a l l  th a t  p ro ce ss  i n  th e  h i gh es t  C ou r t  i s  wh a t  I ’ m  g o i n g  t o  r e fe r  t o .  
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C HA IR PER SO N :      Ye s  ok ay.  

A D V PAU L J O SEPH  PR E TO R IU S  SC :    Ch a i r  i n  a dd i t i on  t o  t ha t  Mr  

Nx as an a  h i m s e l f  ra is es  a  c o nc er n  th a t  he ’s  h e r e  a t  s o m e  per so n a l  c os t  

an d  a t  th e  re q u es t  o f  t h e  C o m m is s i o n ,  v o l un te er ed  to  c o m e  fo r w ar d  a nd  

g iv e n  th a t  h is  ev id e nc e  m ay  no w  s t r e tc h  ov er  t o  an o the r  d ay  i t ’s  a  

m a t t e r  o f  so m e  c on ce rn  a nd  I  w o u l d  j us t  w ish  t o  p l ac e  t ha t  o n  r ec ord  i t  

wa s  c o m m u n i ca te d  t o  m e  du r i ng  t h e  re ce n t  s h or t  a d j o u r n m en t .  

C HA IR PER SO N :      Ye s  m a yb e  b e fo r e  yo u  p ro c ee d  le t  m e  t a lk  t o  h i m .   

M r  N xa sa n a ,  i t  a p p ear s  t h a t  i t ’s  i n ev i t a b l e  t h a t  y ou  m a y  h av e  to  co m e  

ba ck ,  no w  M r  P re to r i us  t e l l s  m e  t h a t  y o u  a r e  c on ce rn e d  a b o u t  t h a t .   I t  10 

do es n ’ t  m e a n  y ou ’ l l  c o m e  b ac k  to m o r r ow  so  yo u  m a y  h av e  i n ten d ed  t o  

sp en d  on ly  t od ay  a t  th e  Co m m i ss i on  b u t  i n  t e r m s  o f  wh e n  y ou  co m e  

ba ck  yo ur  a v a i l a b i l i ty  wo u l d  b e  l oo ke d  a t  as  w e l l .   D o es  yo ur  c o nc ern  

re m a in ,  no tw i t hs tan d in g ?  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      Ye s  C h a i r  i t  r e m a i ns  

Ch a i r,  n o tw i th s ta nd i ng .   Ch a i r  as  I  ha ve  e xp l a in e d  t h a t  I  r u n  a  p r ac t ic e  

an d  u n fo r t un a te l y  I ’ m  a  s o le  p r o pr i e to r  o f  m y  p ra c t ic e ,  m y  p ra c t ic e  i s  

su f f e r i n g  a s  I  a m  h e re .   I n  fa c t ,  I ’ v e  b e e n  h er e ,  n o t  o n ly  t od ay,  two  d ay s  

a l r e ad y.  

C HA IR PER SO N :      I nc l u d i n g  y es te rd ay.  20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      I nc lu d in g  y es te r da y.  

C HA IR PER SO N :      Ye s .  

M R  M X O L IS I  SA N D IL E  O L IVER  N XA SA N A:      An d  t h ey  s ay  t h a t  i t  i s  

in ev i t a b l e  an d  i t ’s  an t ic ip a te d  t ha t  I ’ l l  ha ve  to  co m e  b ack .  

C HA IR PER SO N :      Yes  –  n o  I  t h i nk  i t ’s  u n fo r t u n a te  t h a t  t h i s  i s  t h e  
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s i tu a t i o n  a nd  I  ap pr ec ia te  w h a t  y o u  a r e  t a lk i ng  a b o u t  wh e n  y o u  a r e  a  

so l e  p r ac t i t i o n er  i n  a  l e ga l  f i r m  w h en  y o u  a r e  no t  th e r e  y ou  a r e  n o t  

ea rn in g  in co m e  a n d  th e r e  a r e  p e op l e  t h a t  yo u  h av e  t o  pa y  a t  t he  e n d  o f  

t he  m on th ,  t he re  a re  b i l l s  t o  b e  pa i d  bu t  t h e  l e g a l  t e a m m a y  h av e  t o  

ha ve  a  l oo k ,  I  m ea n ,  i f  s o m eb o dy  g o es  t o  g iv e  e v i d en ce  i n  C o ur t ,  

t he r e ’s  p r ov i s i o n  f o r  w i t n ess  f ee s  a n d  I  w o u l d  i m a g in e  t ha t  th e  

Co m m i s s i on  s h ou ld  h av e  s i m i l a r  p r ov i s i o n s  th a t  a r e  a pp l i ca b l e  t o  i t .   I  

do n ’ t  k no w  w h a t  l i m i t s  th e r e  a r e  bu t  I  w o u l d  h av e  i m a g in e d  th a t  t he y  

sh ou l d  b e  –  th e i r  ra te  s h ou l d  b e  s uc h  t ha t  i t  sh o u l d ,  a s  fa r  as  p e rs o na l ,  

p l ac e  th e  pe rs on  –  th e  w i t n ess  in  t h e  p o s i t i on  h e  o r  s he  w ou l d  h av e  10 

be e n  i n  i f  s h e  h a d  n o t  b e e n  ca l l e d  to  c o m e  an d  g i ve  ev id e nc e  b u t  I  

t h i nk  t h a t  p r ob a b l y  a t  t h is  s t ag e  t h e r e ’s  n o th i ng  m or e  o n e  c a n  sa y  o th e r  

t ha n  th a t ,  t h a t  av e n ue  s h ou l d  b e  e xp l o re d  t h a t  m i g h t  n o t  f u l l y  c ov er  

yo ur  s i t u a t i on  b u t  i t  m i g h t  g o  to  a  c e r ta i n  p o i n t ,  i s  t ha t  r ig h t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

C HA IR PER SO N :       Ye s  I  th i nk  th a t  m u s t  be  ex p l o r e d ,  I  c an  se e  n o  

re as on  wh y  t h e r e  w ou l dn ’ t  b e  a  s i m i l a r  p ro v is i on  ap p l ic a b l e  t o  th e  

Co m m i s s i on  b u t  t h e  l e ga l  t e a m ca n  l oo k  in t o  t ha t  a n d  y o u  c a n  be  i n  

t ou ch  w i t h  th e m .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     T ha nk  y o u  C h a i r .   20 

A D V PA U L J O SEPH  PR E TO R IU S  SC :    We l l  l o ok  a t  t he  a pp l i ca b l e  l a w.  

C HA IR PER SO N :      Ye s  l o ok  a t  t h e  a p p l i c a b l e  l a w  j a ,  t h an k  yo u .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :    T ha nk  y ou .   C h a i r  th e  f in a l  

m a t t e r  i s  th a t ,  M r  Nx as a n a  is  b o ok ed  on  a  f l i gh t  a t  7  o ’ c l oc k  s o  i f  w e  

m a y  b ec au se  w e ’ r e  g o in g  to  c o m e  ba ck  a n o th er  da y  a ny wa y,  a d j o u r n  a t  
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t he  no r m a l  t i m e .  

C HA IR PER SO N :      J a  t ha t ’s  f i n e .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    T h an k  y ou .  

C HA IR PER SO N :      O n e  s ec on d  M r  P r e to r i us ,  th a nk  y ou .  

A D V PA U L J O S EPH  PR ETO R IU S  SC :    T ha nk  y ou  C h a i r .   M r  N x as an a  

a t  pa g e  11  o f  y o ur  s t a te m e nt  y o u  de a l  w i t h  t h e  c i r c u m s ta nc es  g iv in g  

r i s e  t o  y o ur  u l t i m a te  su sp e ns i o n  by  th e  P re s i de n t .   F o r  th e  m o m e n t  

we ’ r e  no t  g o i n g  t o  de a l  w i t h  th e  ev i de nc e  t ha t  yo u  in te nd e d  le a d i n g  

co nc er n i ng  t he  c i r c u m s ta nc es  wh ic h  sa y  –  w h i ch  y o u  sa y  w ou ld  ha ve  

ex p l a i n ed  o r  w ou ld  ex p l a in  t he  P r es i d en t ’s  ac t i o ns  be ca us e  t ho se  a r e  10 

m a t te rs  wh ic h  i m p l i ca te  o th e r  p a r t ie s .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      Ye s  bu t  j us t  f o r  

co r r ec t io n  I  w as n ’ t  u l t i m a te ly  s us p en d e d ,  j us t  fo r  t he  re cor d .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    Ye s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Yes .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    Yes  t h e r e  wa s  an  i n ten t io n  t o  

sus p en d  an d  th a t  wa s  t h e  s ub je c t  m a t t e r  o f  l i t i ga t io n .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  ye s .  

A D V PA U L J O S EPH  PR ETO R IU S  SC :    I ’ m  so r ry  i f  I  pu t  i t  t ha t  w ay.  Yo u  

a ls o  de a l  w i th  t he  s te p  t h a t  y ou  t oo k  t o  en sur e  th a t  i n  a ny  p r oc es s  t h a t  20 

occ ur r e d  in  r e l a t i on  to  y ou r  e m p l oy m e n t  yo u  a t t e m p te d  to  en sur e  t h a t  

yo u  w o u l d  r ec e iv e  a  f a i r  h e ar i n g .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :    You  d e a l  w i t h  t he  i n qu i r y  t h a t  

wa s  i n te n de d  to  b e  h e l d  un d er  Adv oc a te  N az ee r  C as s i m .  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    We  w on ’ t  g o  in t o  t ha t  f o r  th e  

m o m e n t  s i m p ly  be ca us e  I ’ d  l i k e  t o  k ee p  t h e  ev i de nc e  i n  i ts  p r o pe r  

se qu e nc e .  Yo u  t he n  d ea l  w i t h  th e  s i tu a t i o n  a t  th e  N PA d ur i n g  y o ur  te r m  

o f  o f f i c e  wh ic h  ha s  b e e n  a  s ub je c t  o f  co m m e n t  by  t h e  Co ur ts  a n d  

co nc er ns  th e  c o nd uc t  o f  p e rs o ns  wh o  a re  i m p l ic a ted  by  y o ur  s t a te m e n t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :    I ’ m  n o t  go i ng  t o  t es t  t he  f in e  

d is t in c t i o ns  b e tw e e n  w ha t  a re  fa c ts  w i t h in  y our  k n o w l ed g e  t h a t  ha ve n ’ t  

be e n  ca nv as se d  i n  C ou r t  an d  w h a t  ev i d en ce  ha s  be e n  ca nv as se d  i n  10 

Co ur t ,  th a t ’s  p e r ha ps  t oo  f i n e  a  d is t in c t i o n  t o  d r a w  a t  th is  s t ag e .   So  

wh a t  I ’ d  l i k e  to  do  i s ,  ju s t  t o  p l ac e  o n  r ec or d  as  i s  co m m o n  kn o w l e dg e  

t ha t  yo u  u l t i m a te ly  e n te r e d  i n to  wh a t  ha s  b e en  t e r m e d ,  a  s e t t l e m e nt  

ag re e m e n t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    T h a t  se t t l e m e n t  a g r e e m e nt  

inv o lv ed  p ay m e n t  t o  y o u  o f  a  su m  o f  m o n e y.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC:    T ha t  i s s u e  c a m e  be fo r e  th e  

Co ur ts  an d  w h a t  ca m e  be fo r e  t h e  C ou r t s  w er e  n o t  on ly  th e  t e r m s  o f  t h e  20 

se t t l e m e n t  a g r ee m e n t  b u t  t h e  f ac t  o f  t h e  s e t t le m e n t  a g re e m e n t ,  t h e  

c i r c u m s ta nc es  in  w h ic h  i t  t oo k  p la ce  a nd  i t s  la w fu l ne ss .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    T ha t  l i t i ga t io n  o f  w h i ch  y ou  

we re  a  p a r t  bu t  n o t  t h e  p r i nc ip l e  a p p l ic a n t  f i n a l l y  f ou n d  i ts  w ay  t o  t he  
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Co ns t i tu t io n a l  Co ur t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  so .  

A D V PAU L J O SE PH  PR ETO R IU S  SC :    An d  i n  a  j u dg m e n t  o f  th e  

Co ns t i tu t io n a l  C o ur t  wh ic h  is  co n ta i n ed  i n  t he  b u nd l e  a t  p a g e  85  t h e  

Co ns t i tu t io n a l  Co ur t  de a l t  w i t h  t h e  e v i d en ce  p l ac e d  b e fo r e  

i t… ( in te rv e n t i on ) .  

C HA IR PER SO N :      O ne  s ec o nd  M r  P r e to r i us ,  t h an k  y o u ,  yo u  m ay  

p r oc ee d .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    T he  Co ns t i t u t i o n a l  C o ur t  de a l t  

w i t h  t h e  e v i de nc e  th a t  h a d  b e en  p l ac e d  b e fo re  i t ,  de a l t  w i t h  t h e  10 

j u d ge m e n ts  o f  t he  C our t  be lo w  an d  c a m e to  i ts  o w n f in d in gs  i n  r e l a t i o n  

t o  t h e  is su es  b e fo r e  i t ,  p r i nc i pa l l y  m a t t e rs  r e l ev a n t  t o  t he  N a t i on a l  

P ro se cu t in g  Au tho r i ty  a n d  i n  p a r t i cu l a r  r e l ev an t  t o  t h e  ev en tu a l  e n d i ng  

o f  yo ur  t e r m  o f  o f f i c e .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     T ha t  i s  s o  C h a i r .   

A D V PA U L J O SEPH  PR E TO R IU S  SC :    An d  I ’d  l i k e  t o  g o  t h e re  d i r ec t ly  

i f  I  m a y,  t o  d ea l  w i t h ,  f i r s t l y  s o m e  g en er a l  co m m e n ts  m a d e  by  t h e  

m a jo r i ty  o f  t h e  C ou r t  un d er  t h e  h an d  o f  M ad l an g a  J ,  J us t i ce  M a d l a ng a  

an d  i f  o n e  c a n  g o  t o  p a r agr a p h  s ix .   T h e  C o ns t i t u t i o na l  C ou r t  an d  i ts  

m a jo r i ty  t h e r e  s ay s ,  a n d  t ha t ’s  a t  p a ge  – s or ry  C h a i r ,  t h a t ’s  a t  p a g e  92  20 

o f  t h e  b u nd le  w he re  t he  b ack gr o un d  i s  d ea l t  w i t h .  

C HA IR PER SO N :      T h a nk  y ou .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    Pa r ag ra p h  s i x  re a ds ,  

 “T h e  ev en t  th a t  a r e  a t  t he  c e n t re  o f  th es e  p r oc ee d in gs  a re  i n  

 t he  p u b l ic  d o m a i n ,  t he  j ud g m e n t  o f  t he  H i g h  Co ur t  n o te s  t ha t  i t  
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 wa s  c o m m o n  c au se  b e fo r e  th a t  C o ur t  t h a t  s i nc e  Sep te m b er  

 20 0 7  t he  r ec en t  h is t o ry  a t  t h e  N PA ,  an d  i t  qu o tes  t h e  j u d g m en t  

 o f  t h e  H ig h  Co ur t ,  h as  b ee n  on e  o f  p a r a ly s in g  i ns tab i l i ty ” ,  

 T ha t  i s  t he  q u o te ,  t h a t  ju d g m e nt  g iv es  de ta i l  o f  t ha t  h is t o ry.  I f  

we  m a y  g o  th e n  t o  pa ra gr a ph  s ev e n  i t  r ea d s ,  

 “ I n  J u ly  2 01 4  w i th i n  ab o u t  on ly  n i ne  m o n th s  o f  h is  

 ap p o i n tm e n t ,  a  p r oc ess  c a lc u l a ted  t o  r e m ov e  M r  N xa s an a  

 co m m e n ce d ” ,   

 T ha t  p ro ce ss  w o u l d  h av e  b ee n  t h e  su bs ta nc e  o f  yo ur  e v i d en ce  

t od ay.  10 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    I n  t he  m a i n  a t  l e as t ,  

 “T h e  t he n  P r es id e n t ,  th e  j ud g m e n t  co n t i n ue s ,  M r  J ac o b  Z u m a  

 in f o r m e d M r  Nx as a n a  o f  h is  i n t en t io n  t o  i ns t i t u te  a n  i n qu i r y  

 in t o  h i s  f i t ne ss  t o  h o l d  o f f i ce ,  t h is  w as  f o l lo w e d  by  a  n o t ic e  

 t ha t  t he  f o r m e r  Pr es id e n t  w as  co n s i de r in g  s us p e nd in g  M r  

 Nx as an a  p e nd i ng  f i n a l i sa t io n  o f  h e  i n qu i r y.   T h e  f o r m er  

 P re s i de n t  s a i d  th a t  s us pe ns io n  wa s  n e ces sa ry  i n  o r d er  to  

 m a in ta i n  th e  i n t eg r i ty  an d  go o d  a d m i n is t r a t io n  o f  t he  N PA” ,  

 Yo ur  ev i de nc e  w ou ld  h av e  d ea l t  w i t h  t h a t  c o n te n t i o n  i n  so m e  20 

de ta i l  b ec au se  y ou ,  i n  y o ur  ev i d e nc e ,  w o u ld  h av e  t od ay,  a n d  w i l l  in  t h e  

f u tu r e  g iv e  ev id e nc e  r e ga rd in g  w h a t  y o u  r eg ar d  as  th e  t ru e  re as o ns  f o r  

wh a t  occ ur r e d .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    T he  n o t ic e  a l so  sp ec i f i ed  t h a t  
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t he  i n qu i r y  s ou g h t  t o  es tab l i sh  wh e th er  c e r ta i n  i ss u es  w er e  c o ns o na n t  

w i t h  t h e  c on sc ie n t i o us ne ss  an d  i n teg r i ty  o f  an  in cu m b e n t  i n  th e  o ff i c e  o f  

t he  N a t i o na l  D i r ec to r  o f  Pu b l ic  P r os ec u t i on s  as  r e qu i r e d  b y  t he  N PA 

Ac t ,  we ’v e  r e fe r r e d  t o  t ha t  s ec t i o n  o f  t he  c on s t i t u t i on  a l r e ad y  M r  

Nx as an a .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Yes .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    T h e  is su es  w er e ,   

 “M r  Nx as a na  p re v i o us  c r i m i n a l  co nv ic t io n  f o r  v i o l e n t  c o nd uc t  

 a l le g ed ly  u nb ec o m i ng  a nd  d i v is iv e  c o m m en ts  w h i ch  h ad  t he  

 e f fe c t  o f  b r in g i n g  t h e  N PA i n to  d i s r ep u te  m a d e  by  Mr  Nx as an a  10 

  an d  r ep or te d  i n  t h e  m e d ia  a nd  a l l eg e d  n o n- d is c l os ur e  

 o f  f ac ts  an d  c i r c u ms ta nc es  o f  p ro se cu t io n s  wh ic h  Mr  Nx as an a  

 ha d  fa ce d  p r ev i o us ly ” .  

 No w  i n  y o ur  e v i d en ce  y o u  w i l l  g o  i n to  s o m e d e ta i l  in  r e ga rd  t o  

t he se  iss u es ,  i n  p a r t i c u la r  t h e  l ac k  o f  p a r t i cu la r i ty  t h a t  y ou  a l l eg e d  i n  

Co ur t  p r oc ee d i n gs  y o u  h a d  b e en  s u b j ec te d  to .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  so .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    An d  in  f ac t  r e fe r en ce  i s  m a d e  t o  

t ha t  i n  t h e  la t t e r  p a r t  o f  p a r a gr ap h  e ig h t  o n  p a ge  94  o f  th e  b u n d l e  

wh er e  th e  Co ns t i tu t io n a l  Co ur t  s ay s ,  20 

 “M r  N xa sa n a  a pp ro ac h ed  t he  H i g h  C ou r t  s ee k i ng  an  o r de r  

 co m p e l l i n g  f o r m er  P re s i d en t  Z u m a to  p rov id e  th e  re q u i re d  

 pa r t i c u l a r i ty  a nd  i n te rd ic t in g  t h e  f o r m er  P r es i d en t  f ro m  

 sus p en d in g  h i m  u n t i l  h e  h a d  fu rn is h ed  h i m  w i t h  t h is  

 pa r t i c u l a r i ty ” ,  
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 T ha t  p a r t i cu l a r i ty,  M r  Nx as a na  is  t h a t  to  w h ic h  w e  ha ve  j us t  

re fe r re d .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SE PH  PR ETO R IU S  SC:    T he  a p p l ic a t i on  w as  n o t  –  t ha t  

ap p l ic a t i o n  w as  n o t  p u rs u ed  t o  f i na l i t y,  t he  f o r m er  P r es i d en t  ch a ng e d  

t ac t  in  l a te  20 1 4 ,  he  p ro p os e d  th a t  t h e  d is p u te  be tw ee n  h i m  a n d  M r  

Nx as an a  b e  m e d i a ted ,  M r  Nx as a na  a cc e de d  t o  t h is  p r o p os a l ,  i s  t ha t  

co r r ec t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SE PH  PR ET O R IU S  SC :    An d  th e n  par a gr ap h  n i n e  wh ic h  10 

i s  o n  pa g e  9 4  o f  t he  ex h i b i t  EE  r ea ds ,  

 “ I t  a p p ear s  f ro m  a  l e t t e r  w r i t t e n  o n  1 0  De ce m b er  2 01 4  by  

 a t t o r n eys  ac t i n g  f o r  M r  N xa sa n a  t h a t  f o r me r  P r es i d e n t  h ad  

 en g a ge d  Mr  Nx as an a  to  ge t  h i m  t o  a g r ee  t o  va ca te  o f f i c e .   In  

 t he  l e t t e r  Mr  N xa s an a  m a d e  i t  p l a i n  t h a t  h e  d i d  n o t  wa n t  t o  

 vac a te  o f f i c e  a s  th e r e  w as  n o  b as is  f o r  h i m  to .   H e  s ta te d  t h a t  

 he  w o u l d ,  ho w ev er,  c on s i d e r  s t ep p in g  d ow n  o n ly  i f  he  

 wa s  fu l l y  co m p e ns a ted  f o r  t he  r e m a in de r  o f  t he  co n t r ac t  

 pe r i od ” ,  

 Is  th a t  a  c o r r ec t  r ec or d  o f  th e  f a c t s  as  fa r  as  y o u  a r e  20 

co nc er ne d ,  I  w i l l  g iv e  yo u  an  o pp or tun i ty  t o  e xp a nd  o n  i t  i n  a  m o m e n t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A:      Ye s  t ha t  i s  a  c o r r ec t  

rec or d .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    A t  i s s u e  in  th e  l i t ig a t i o n  -   in  

pa r t  a t  le as t  w as  w he the r  y ou  h a d  r eq u es ted  t h e  fo r m er  P re s i de n t  t o  b e  
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a l lo w e d  t o  va ca te  o f f i c e  o r  wh e ther  y o u  w e re  c o m pe l l e d  t o  v ac a te  o ff i c e  

ag a in s t  y o ur  w i l l  bu t  s ub je c t  t o  c e r t a i n  co nd i t i o ns .   I f  I  pu t  i t  c o r r ec t l y,  

i t ’s  no w  y ou r  o pp or tun i ty  t o  p l ac e  t he  i ssu es  i n  d is p u te  b e fo r e  t he  

Ch a i r.  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A :      O k ay  t h a nk  yo u ,  C ha i r,  I  

a t  n o  s ta g e  d i d  I  m ak e  a  r e qu es t  o  v ac a te  t h e  o ff i c e  t o  th e  f o r m er  

P re s i de n t  M r  J ac o b  Z u m a  a nd  t h a t  l e t t e r  o f  th e  1 0 t h  t h a t  i s  r e fe r re d  t o  

he re ,  I  w as  a l so  i nv o l ve d  in  d r a f t i n g  t ha t  l e t t e r  co n f i r mi n g  t he  

d is cu ss io n  t ha t  w e ’ d  h ad  w i th  t h e  P re s id e n t  an d  t he  c o m p an y  –  

P re s i de n t  a nd  M r  H ar l ey  t o ge th er  w i t h  m y  l e ga l  r e p re se n ta t iv e ,  10 

t he r e fo r e  t he  C our t  fo u n d ,  c o r r ec t ly,  t h a t  I  d i d  n o t  m a ke  an y  r e q ue s t ,  I  

ne ve r  m a d e  th a t  r eq u es t .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    T he  p os i t i o n  i s  s u m m a r i se d  i n  

pa ra gr a ph  12  o f  t h e  C on s t i t u t i on a l  C our t  j ud g m e n t  a n d  t h a t  a pp e ars  a t  

pa g e  9 5  o f  Bu n d l e  EE  –  Exh i b i t  EE  i t  r e a ds ,  

 “ I t  m u s t  b e  no te d  t ha t  r i g h t  f r o m  th e  o ns e t  a nd  th ro u gh o u t  t he  

 en t i r e  ne g o t i a t i o n  p ro ce ss  t h a t  c u l m i n a te d  in  t h e  se t t l e m e n t  

 ag re e m e n t ,  Mr  N xa sa n a  u n e qu iv oc a l ly  s t a te d  t ha t  h e  d i d  n o t  

 w i sh  to  r es ig n  a n d  t h a t  he  c o ns i d e r ed  h i m s e l f  t o  b e  f i t  f o r  

 o f f i c e ,  i ns te a d  h i s  p r e fe r e nc e  w as  f o r  f o r m er  P r es i d en t  Zu m a ’s  20 

 a l le g a t i on  t ha t  h e  wa s  n o  lo n ge r  f i t  f o r  o f f i ce ,  t o  b e  t es te d  in  a  

 f o r m a l  in q u i r y  a s  p r o po se d  by  th e  fo r m er  P res id e n t ” ,  

 Is  t ha t  th e  p r op os e d  C as s i m  i nq u i r y ?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  co r re c t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    T he  su m m a r y  o f  t h e  j ud g m e n t  
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co n t i nu es ,  o r  th e  j u dg m e n t  c o n t i nu es  ra the r,  

 “T h r ou g h ou t  h e  p r o te s te d  t he  e x i s t e nc e  o f  a  fa c tu a l  o r  l e g a l  

 ba s is  f o r  h i m  t o  va ca te  o f f i c e ,  a ls o  h e  d is av o w ed  an y  

 inv oc a t io n  by  h i m  in  Se c t i on  1 2  ( 8 )  o f  t h e  N PA Ac t  t o  

 vo l u n ta r i l y  va ca te  o f f i c e .   I t  i s  s o ,  o f  co urs e  t h a t  h e  d i d  

 in d i ca te  t h a t  h e  w o u l d  r es i g n  o n l y  i f  h e  w a s  pa i d  t h e  f u l l  s a l a ry  

 f o r  t h e  r e m a i n der  o f  h is  t e r m  o f  o f f i c e ” .  

 Do es  t h a t  fa i r l y  s u m m a r i se  t h e  p os i t i o n  as  f a r  as  yo u  a r e  

aw ar e ?  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:      T ha t  i s  c o r r ec t ,  i t  f a i r l y  10 

su m m a r i se s  t h e  p os i t i on .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    T he n  th e r e  a r e  so m e  g en er a l  

co m m e n ts  C ha i r ,  w h ic h  I  t h i nk  i t  i s  ap pr op r i a te  to  p l ac e  b e fo re  y o u  

be ca us e  t he  e v i d en ce  t h a t  w i l l  be  l ed  by  t h e  l e ga l  te a m  d e a l s  

pe r t i ne n t l y  w i th  t h es e  i ss ue s  a n d  th es e  c o m m e n ts  o f  t he  C o ns t i t u t i o na l  

Co ur t  a re  i ns t r uc t iv e  a nd  v e ry  i m p or ta n t  f o r  th e  w ork  o f  t he  Co m m i ss i on  

an d  i f  I  m ay  p l ac e  th e m  o n  r ec ord .  

C HA IR PER SO N :      Ye s  y o u  m ay  do  s o .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :    A t  pa ra gr a ph  18  t he  

Co ns t i tu t io n a l  Co ur t  s ay s ,  20 

 “T h e  i m p or tan ce  o f  t he  o f f i c e  o f  N D PP i n  t he  a d m i n is t r a t i o n  o f  

 jus t i c e  is  u nd er sc ore d  an d  a m p l i f i ed  by  n o  l ess  a n  i ns t r u m e nt  

 t ha n  t he  C o ns t i t u t i on  i ts e l f .   Se c t i on  1 79 4  o f  t h e  Co ns t i t u t i o n  

 re qu i r es  t h a t  th e r e  b e  N a t i on a l  l e g is l a t i o n  w h ic h  g ua ra n tee s  

 t he  i nd e pe n d en ce  o f  t he  P r os ec u t i n g  Au th o r i t y.  Lo w er  do w n  the  

MSON318



12 JUNE 2019 – DAY 111 
 

Page 123 of 136 
 

 pa ra gr a ph  i t  r ea ds ,  Se c t i on  1 7 94  p r o v id es  t h a t  Na t io n a l  

 le g i s l a t i o n  m u s t  e ns ur e  th a t  th e  N PA ex erc is es  i t s  f u nc t i o ns  

 w i t ho u t  f ea r ,  f av o ur  o r  p re j ud ic e ,  th a t  l e g is l a t i on  is  t h e  N PA 

 Ac t .   Pr e d ic ta b ly  Sec t io n  3 2( 1 )  A o f  t h e  N PA Ac t  r e qu i r es  

 m e m b er s  o f  t h e  Pr os ec u t i n g  Au th or i ty  t o  c a r ry  o u t  t he i r  d u t i e s  

 w i t ho u t  f ea r ,  f av o ur  o r  p r e j u d ic e  a nd  su b j ec t  o n ly  t o  t h e  

 Co ns t i tu t io n  an d  th e  l a w ” .  

 Par a gr ap h  19  r e ad s ,  

 “T h i s  C ou r t  ha s  sa id  o f  t he  N PA’s  i n d ep en d e nc e  “ t he re  i s  a  

 Co ns t i tu t io n a l  g u ar an te e  o f  in d e pe n de nc e ”  a n d  a ny  l eg is la t io n  10 

 o r  ex ec u t iv e  ac t io n  in co ns is ten t  t h e re  w i th  w ou ld  b e  s u b j ec t  t o  

 Co ns t i tu t io n a l  c on t r o l  by  t h e  C ou r ts .   T he  r ea so n  w hy  th is  

 gu ar a n te e  o f  d ep e n de nc e  ex is ts  i s  no t  fa r  t o  s ee k .   Th e  N PA 

 p l ays  a  p iv o ta l  ro le  in  th e  ad m i n i s t ra t io n  o f  c r i m i n a l  j u s t i c e  

 w i t h  a  m a l le a b l e  co r ru p t  o r  d ys fu n c t i on a l  P ro se cu t in g  Au th or i ty  

 m a ny  c r i m i n a ls ,  s p ec ia l l y  t h os e  h o ld i ng  po s i t i o n  o f  i n f l ue nc e  

 w i l l  r a r e l y,  i f  ev e r  an sw er  f o r  t h e i r  c r i m i na l  d e ed s .   Eq u a l ly  

 f un c t i on ar ie s  w i t h i n  t h a t  Pr os ec u t i n g  Au th or i t y  m ay,  a s  Ca sa k  

 su b m i t t e d  be  “p r ess ur ed ”  i n t o  pu rs u i ng  p ro se cu t io ns  t o  

 ad va nc e  a  p o l i t i c a l  ag e nd a .   A l l  t h is  i s  a n t i t h e t ic a l  t o  t he  r u l e  20 

 o f  l aw  a  fo u nd in g  v a lu e  o f  t he  R ep u b l ic .   A l so  M a l l ea b i l i t y,   

 co r r u p t i on  a n d  d ys fun c t i on a l i ty  a r e  a t  o d ds  w i t h  t he  

 Co ns t i tu t io n  a n d  ju nc t io n  o f  p r os ec u t i n g  w i t ho u t  f e a r,  fa vo ur  o r  

 p r e j ud ic e .   T h ey  a re  th us  a t  v a r ia nc e  w i t h  t h e  C on s t i tu t io n a l  

 re qu i r e m e nt  o f  t h e  i n de p en d en ce  o f  th e  N PA .  
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 I t  co n t i n ue s ,  a t  t he  c e n t re  o f  an y  f u nc t i on i ng  Co ns t i t u t i o n a l  

 de m o c r acy  a s  a  we l l  f u nc t i o n i n g  c r i m i na l  j us t i c e  sy s te m ,  i n  

 de m o c r a t ic  a l l i a nc e ,  Ja c ou b  ADC  J  o bs erv ed  t h a t  t he  o f f i ce  o f  

 t he  N D PP “ is  lo ca te d  a t  t h e  c o r e  o f  d e l i v e r in g  c r i m in a l  ju s t i c e ” ,  

 i f  yo u  s u bv er t  t h e  c r i m in a l  j us t i c e  s ys te m ,  yo u  s ub ve r t  t h e  ru le  

 o f  l a w  a n d  C o ns t i t u t i o na l  de m o c r acy  i ts e l f .   Un su rp r is in g ly  th e  

 N PA Ac t  p r os c r i b es  i m pr op er  in t e r f e re nc e  w i t h  th e  per f o r m a nc e  

 o f  p r os ec u to r i a l  du t ie s .   Se c t i on  31  ( 1 )  B  p ro v i d es ,  su b je c t  t o  

 t he  C on s t i t u t i on  a nd  t h i s  Ac t ,  no  o r g an  o f  S ta te  a n d  n o  m e m b er  

 o r  e m p l oy e e  o f  an  o r g an  o f  S ta te  no r  an y  o the r  pe r so n  sh a l l  10 

 i m pr op er ly  i n t e r fe re  w i t h ,  h i nd er  o r  o bs t r uc t  th e  P ro se cu t in g  

 Au tho r i ty  o r  a ny  m e m b er  t h e r eo f  i n  th e  e xer c is e ,  ca r ry in g  o u t  

 o r  p e r f o r m a nc e  o f  i t s ,  h is  o r  h e r  po w ers ,  d u t i es  an d  fu nc t io ns ” .  

 An d  th e n  t h e  Co ur t  m ak es  so m e  fu r t h e r  c o m m e n ts  r e le va n t  to  

yo ur  ev i de nc e  M r  N xa sa n a  a nd  g e ne ra l l y  re l ev a n t  t o  t he  e v i d en ce  th a t  

w i l l  be  le d  an d  t he  c o nc er ns  r a is e d  b y  t h i s  C o m m is s i o n .   A t  pa ra gr a ph  

21 ,  w h ic h  i s  o n  p a g e  9 8  o f  Exh i b i t  EE  i t  r e ad s ,  

 “ Im pr o pe r  i n t e r fe r e nc e  m a y  t a ke  a ny  n u m be r  o f  f o r m s  w i t h ou t  

 pu rp or t i n g  to  b e  ex h a us t iv e  i t  m a y  co m e  as  do w nr i g h t  

 in t i m i d a t i o n ,  i t  m ay  c on s is t  i n  i m pr op er  p ro m i se s  o r  20 

 in d uc e m en ts ,  i t  m ay  ta ke  t he  fo r m  o f  c o r r up t ly  i n f l ue nc i ng  th e  

 de c is i on  m a k i n g  o r  f un c t i on i ng  o f  t h e  N PA .   A l l  t h es e  fo r m s  a nd  

 o th e rs  a r e  p r os c r i b ed  by  an  Ac t  t ha t  g e ts  i ts  au th or i ty  t o  

 gu ar a n te e  p r os ec u to r i a l  in d ep e n de nc e  d i r ec t l y  f r o m  the  

 Co ns t i tu t io n .   Par a gr ap h  22  r ea ds ,  an o th er  g u ar an tee  o f  t h e  
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 N D PP ’s  i n de p en d e nc e  i s  p r ov i s i o n  f o r  s e cur i ty  o f  t en ur e .   I n  

 Sec t io n  1 2  (1 )  t he  N PA Ac t  p r ov i de s  t ha t  t he  N D PP s h a l l  ho l d  

 o f f i c e  f o r  a  t en  y e ar  n on  r en e w ab le  te r m  o f  o f f i c e .   I t  i s  n o w 

 we l l  e s ta b l i s he d  i n  te r m s  o f  t h is  C o ur t ’ s  j u r i sp ru d en ce  t h a t  

 sec ur i ty  o f  t en ur e  i s  a n  in teg ra l  fe a tu re  o f  t h e  C o ns t i t u t i o na l  

 re qu i r e m e nt  o f  i n de p en d e nc e .  I n  j us t i c e  a l l ia nc e ,  an d  t he  

 re fe re nc e  is  g i ve n  t o  th a t  c as e ,  t h i s  Co ur t  he ld  t ha t  

 “ in t e r na t io n a l  s ta n d ard s  ack n o w l ed g e  t ha t  g uar a n te e d  t en ur e  

 an d  c o nd i t i on s  o f  s e rv ic e  a d eq u a te ly  s ec ur ed  by  l a w  a r e  

 a m o ng s t  t h e  c on d i t i on s  n ec es sa ry  t o  s ec ur e  a n d  p ro m o te  t he  10 

 in d ep e nd e nc e  o f  j ud g es ” ,  th es e  n ec ess ar y  co n d i t io ns  m u s t  o f  

 co urs e  be  t ru e  o f  t he  i nd e pe n de nc e  o f  t h e  N PA as  w e l l .   I n  a  

 un a n i m o us  j u dg m e n t  i n  M c Br id e  Bo ss ia l o  AJ  s a i d ,  a m o ng s t  

 f ac t  s a i d  t h a t  a m o n gs t  th e  f ac to rs  th a t  a r e  re l ev an t  to  t h e  

 in d ep e nd e nc e  o f  o f f i ce s  o r  in s t i t u t i on s  w h i ch  i n  t e r m s  o f  

 co ns t i t u t i o na l  p re sc r ip ts  m u s t  b e  i n de p en d en t  a r e  “ th e  m e tho d  

 o f  ap p o i n tm e n t ,  th e  m e th o d  o f  r e p or t i n g ,  d is c i p l in a r y  

 p r oc ee d i n gs  an d  t he  m e th od  o f  re m o v a l  f r o m  o f f i ce  a nd  

 sec ur i ty  o f  t en ur e ” ,   

 An d  we ’ r e  he r e  d ea l i n g  w i t h  Mr  Nx a sa n a  i n  y o ur  c as e  w i t h  th e  20 

re m ov a l  o f  yo urs e l f  f r o m  o f f i c e  an d  t he  c i r c u m s ta nc e ’s  in  w h i ch  t h a t  

t oo k  p la ce  a nd  t he  la w fu l n ess  o f  t h a t  se t  o f  ev e n ts .   Th er e  i s  f u r t he r  

co m m e n t  r e l ev an t  to  th e  p r ev i ou s  c o m m e n t  in  pa r a gr ap h  2 3  w h i ch  

re ad s ,  

 “T h e  N PA Ac t  h as  tw o  o th e r  s a l i e n t  f e a tu res  t ha t  h e l p  s h i e l d  
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 t he  N PA f r o m  i m pr o pe r  i n te r f e r e nc e  na m e ly  t he  n on -

 re ne w ab i l i ty  o f  t h e  t en -y ea r  t e r m  o f  o f f i c e  o f  t he  ND P P an d  

 ce r t a i n  s a fe g ua rd s  o n  th e  r e m ov a l  o f  t h e  N D PP f ro m  o f f i c e ” ,  

 An d  t he n  t h e  v a r io us  m e th o ds  t h a t  p ro v i d e  f o r  –  a r e  p r ov i d ed  

f o r  t e r m i n a t i on  o f  th e  o f f i c e  o f  t h e  N D PP a r e  d e a l t  w i t h .   I t  g o es  on  t o  

say  i n  p a ra gr a ph  2 4  t h a t ,  t h e  m a n n er  in  w h ic h  y our  o f f i c e  w as  va ca te d  

M r  N xa sa n a  w as  no t  C on s t i tu t io n a l ly  c o m p l i an t  an d  y o u  re co rd e d  i n  t h e  

ju d g m en t  as  ha v i n g  ac ce p ted  t ha t ,  i s  t h a t  c o r r ec t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t ’s  i s  co r r ec t  j a .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    And  th e n  p ara gr a ph  25  c e r ta i n  10 

sa l i en t  c o m m e n ts  a re  m a de  c on c ern i ng  th e  c o n du c t  l e ad i ng  up  to  y ou r  

vac a t i o n  o f  o f f i ce  a n d  p ara gr a ph  25  r ea d s ,  t h a t  i s  o n  pa g e  1 00  o f  th e  

ju d g m en t ,  

“T h e  f ac ts  s e t  o u t  a bo ve  po in t  to  on e  th in g  a nd  on e  th in g  o n ly,  

f o r m er  Pr e s i de n t  Zu m a  w as  be n t  o n  ge t t i ng  r i d  o f  Mr  Nx as a n  

by  w h a te ver  m e an s  h e  c o u l d  m us te r,  h is  w as  a n  a pp ro ac h  t h a t  

ke p t  o n  m u ta t i ng ,  i t  w as  f i r s t  a  s t i c k  t h en  a  c a r r o t  a  s t i c k  o nc e  

m or e  a n d  ev e n tu a l l y  a  c a r r o t .   Th er e  w a s  f i r s t l y  n o t i f i c a t i on  

t ha t  M r  Nx as a na  w o u l d  be  s ub je c te d  t o  a n  i n qu i r y  w i th  a  v i e w  

t o  es tab l i sh i ng  wh e the r  h e  w as  s t i l l  a  f i t  a nd  p r op er  pe r s on  to  20 

ho l d  o f f i c e .   Co nc o m i tan t ly  t he r e  w as  a  t h r ea t  o f  s us p en s i on  

pe n d i n g  f i n a l i s a t i on  o f  t h e  in q u i r y  a l b e i t  w i t h  f u l l  p ay.   Th is  

wa s  f o l lo w e d  by  f o r m er  Pr es i de n t  Z u m a ’s  p r o po sa l  t h a t  th e r e  

be  m e d i a t i on .   W h e n  t he re  w as  n o  p r og re s s  o n  t h is  t h e  in q u i r y  

wa s  i ns t i tu t e d ,  w h i ls t  t h e  i n q u i r y  w a s  i n  i t s  p r e l i m i na ry  s ta ge s  
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t he  f o r m er  P re s i d en t  pu rs ue d  a  p a r a l le l  p r oc ess  in  w h ic h  M r  

Nx as an a  wa s  f i r s t  o f f e r e d  in  a  d r a f t  se t t l e m e n t  a g r ee m e n t  te n  

m i l l i o n  r a n d .   As  i nd ic a te d  e ar l i e r  h e  d id  no t  a cc ep t  i t .   W h at  

p l a i n ly  ev in ce s  ho w  d es p er a te  f o r m e r  P re s id e n t  Z u m a w as  t o  

ge t  r i d  o f  M r  Nx as a na ,  i s  th a t  t h is  wa s  f o l l ow e d  by  a  d r a f t  

se t t l e m e n t  in  w h ic h  th e  a m o u n t  w as  l e f t  b l a nk .   M r  N xa sa n a  

wa s  b e i n g  t o l d  to  p i ck  w h a te ver  f i g u r e ,  i nd e e d  M r  H a l i e  sa i d  

t ha t  he  w o u l d  “aw a i t  t h e  f i na l  a m o u n t  f r o m  M r  Nx as a na ”  a n d  

t he n  t h e  qu es t io n  is  a sk ed  i n  p a r agr a ph  2 7 ,  i ns te ad  o f  s e t t l i n g  

f o r  s o  hu g e  an  a m o u n t ,  w hy  d i d  t h e  f o r m er  P r es i d e n t  n o t  10 

s i m p l y  pu rs ue  t h e  i n qu i r y,  d id  h e  n o t  b e l i e ve  t ha t  t h e  ev i d e nc e  

t ha t  ha d  m o t i va te d  h i m  to  c o m e  up  w i t h  t he  id e a  o f  an  in q u i r y  

wa s  s u f f i c i e n t ly  c o ge n t ,  i f  s o  w hy  d i d  h e  no t  j us t  a ba n d on  t h e  

in q u i r y  a nd  le av e  Mr  Nx as a na  in  o f f i c e ,  a f te r  a l l  h e  wa s  

ex erc is i n g  h is  p ow ers  as  P r es i d en t  a nd  no t  i nv o lv ed  in  a  

pe rs on a l  d is pu te  w h ic h  h e  c ou l d  s e t t l e  a s  h e  p l e as ed .   I t  i s  

d i f f i c u l t  t o  c o m pr e he n d  w hy  he  w ou ld  h av e  se t t le d  o n  s o  h u ge  

an  a m o u nt  f r o m  p ub l i c  co f f e r s  t o  bo o t . ”  

I t  c o n t i nu es  i n  pa r a gr ap h  2 8 ,  th e  in f e r en c e  i s  i n esc a pa b le  t h a t  h e  w as  

e f fe c t iv e l y  b uy in g  M r  N xa sa n a  o u t  o f  o f f i c e ,  in  m y  b oo k  c o n du c t  o f  t ha t  20 

na tu r e  c o m pr o m is es  t he  i nd e pe n de n ce  o f  t h e  o f f i c e  o f  N D PP,  i t  

co nd uc es  t o  t h e  r e m ov a l  o f  t ro u b l es o m e  o r   o th e r w i se  u n wa n ted  N D PP ’s  

t h ro u g h  b uy in g  th e m  o u t  o f  o ff i c e   by  o f f e r in g  t h e m  ob sc en e ly  h u ge  

a m o un ts  o f  m o ne y ” .  

 T he n  in  a dd i t i on  t o  th os e  c o m m e n ts ,  ce r t a i n  c o m m e n ts  a r e  
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m a d e i n  re g ar d  t o  y o ur  o w n  c on d uc t  i n  acc e p t i ng  t h e  a m o u n t  o f  th e  

se t t l e m e n t  an d  I ’ l l  co m e  to  t ha t  i n  a  m o m en t  Mr  Nx as an a  b u t  as  f a r  as  

yo u  k n ow,  i s  th a t  a  f a i r  s u m m a ry  o f  t h e  f a c ts  th a t  w er e  a t  le as t  p la ce d  

be fo r e  –  an d  I ’ m  ex c l ud i ng  an y  o p i n io n  no w  th a t  m ay  ha ve  e m er ge d  

f r o m  the  ju d g m e nt ,  I ’ m  j us t  r e l a t i n g  t h e  f ac ts .  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A :    Ye s ,  i t ’s  a  f a i r  r e m ar k  t ha t  

i s  c on ta i n ed  h er e .  

A D V PA U L J O SEPH  PR ET O R IU S  SC :    I  kn o w  th a t  y ou  a r e  m or e  

e m p ath ic  w i t h  t h e  m i n or i t y  j ud g m e n t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    Ye s .  10 

A D V PA U L J O SEPH  PR E TO R IU S  SC :   W h i ch  w e  w i l l  co m e  to  i n  a  

m o m e n t  an d  ex p l a in  t h e  d i f f e re nc es ,  b u t  yo ur  ev i d e nc e  t h e n  n o t  on ly  

de a ls  w i th  th e  t e r m i n a t i on  o f  y o ur  o f f i c e  a s  ND P P bu t  th e  r ea l  r e as o ns  

t ha t  y o u  a l l e ge  ex is te d  wh ic h  c au se d  y o ur  o f f i c e  t o  b e  e n de d .   

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     T ha t  i s  c o r r ec t  C h a i r .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :    An d  t h a t  e v i de n ce  w ou l d  

i m p l ic a te  c e r t a i n  i n d iv i du a l s .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    C er t a i n  i n d i v i du a ls  y es .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :    An d  i t  i s  t o  t h os e  i nd iv id u a ls  

t ha t  n o t ic e  w i l l  b e  g i ve n  a nd  i n  r e l a t i o n  t o  w ho m  y o u  w i l l  g iv e  e v i d en ce  20 

i n  du e  c o urs e .   

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Th a t  i s  so  C ha i r .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :    Bu t  as  I  u nd ers ta nd  t ha t  

ev i d e nc e  i t  i s  s uc h  th a t  th e r e  is  a n  e xp la na t io n  fo r  t h e  co n d uc t  w h i ch  

le d  to  y o ur ,  t h e  t e r m i n a t i on  o f  y our  se r v i ce s?  
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M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    T ha t  i s  c o r r ec t  Ch a i r .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :    I  m u s t  p u t  b e fo r e  yo u  t he  

co m m e n ts  o f  J us t ic e  M a d l an g a  i n  pa ra gr a ph  8 5  o f  t h e  j ud g m e n t ,  th os e  

a r e  c le a r  o n  p a ge  1 2 3  o f  th e  b u nd l e  Ch a i r.   I n  t he  l a t t e r  p a r t  o f  

pa ra gr a ph  8 5  Ju s t ic e  M a d l a ng a  s ays  t h e  f o l l ow i ng :  

“E f f e c t iv e l y  a l t ho u gh  M r  N xa sa n a  s t r o ng ly  p r o tes te d  h is  f i tn es s  

f o r  o f f i c e  h e  w as  sa y i ng  h e  w as  w i l l in g  t o  b e  b o ug h t  o u t  o f  

o f f i c es  i f  t he  p r ic e  w as  r i gh t .   As  m u ch  as  I  sy m p a th is e  w i t h  

h i m  I  do  no t  th i nk  t h a t  i s  th e  re ac t io n  ex pe c te d  o f  t h e  h o l d e r  o f  

so  h i gh  a nd  i m p or ta n t  a n  o f f i c e .   An  o f f i c e  th e  ho l de r  o f  w h ic h  10 

i f  he  o r  s h e  is  t ru ly  i n de p en d e n t  i s  r e q u i r ed  to  d is p la y  u tm os t  

f o r t i t ud e  a nd  re s i l i en ce .   Ev e n  a l lo w i n g  f o r  hu m a n  f ra i l t i e s ,  

be ca us e  Mr  N xa sa n a  is  h u m a n a f te r  a l l ,  I  d o  n o t  t h i nk  t h e   

ho l de r  o f  t h e  o f f i c e  o f  ND PP c ou l d  n o t  r e as on a b l y  h av e  b ee n  

ex pe c te d  t o  d o  b e t te r .   H i s  c o n du c t  l e ad s  m e  to  th e  c on c l us io n  

t ha t  a  j us t  an d  eq u i t a b l e  r e m e dy  i s  n o t  to  a l lo w  h i m  to  r e tu rn  t o  

o f f i c e . ”  

Ha v i n g  d ec i d e d  as  th e  C o ns t i t u t i o na l  C ou r t  d id  t ha t  th e  t e r m i n a t i on  o f  

yo ur  s e rv ic es  wa s  u n l a w fu l  t h e  f u r t he r  q ue s t i on  a r os e  i n  re l a t i on  t o  

wh ic h  th e  m a jo r i ty  an d  th e  m i nor i ty  d is a gr e ed .    20 

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     Yes .  

A D V PA U L J O SEPH  PR ET O R IU S  SC:    An d  t h a t  wa s  w he th er  y o u  

sh ou l d  be  a l l o w ed  to  re tu r n  t o  o f f i ce .   I n  fa i rn es s  y o u  s h o u l d  b e  en t i t l ed  

t o  c o m m e n t  no w  tha t  t h a t  ev i de nc e  is  on  r ec or d ,  o r  t h a t  j ud g m e n t  i s  on  

rec or d .  

MSON325



12 JUNE 2019 – DAY 111 
 

Page 130 of 136 
 

M R  M XO L I S I  SA N D IL E  O L IV ER  N XA SA N A :    Ye s  C ha i r .   Ar e  y o u  a sk i n g  

m e  to  co m m e n t?  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    Ye s ,  i f  y o u  w is h  t o .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     Yes ,  t ha nk s .  

A D V PA U L J O SE PH  PR ET O R IU S  SC:    I t ’s  a n  ad ver se  co m m e n t  a nd  

t he r e fo r e  i n  f a i rn es s  y ou  s h ou l d  b e  a l l o we d  t o  p u t  y our  o wn  o p i n i o n  

be fo r e  th e  c ou r t ,  b e fo r e  th e  j u dg e ,  be fo r e  t he  C ha i r .  

M R  M X O L IS I  SA N D IL E  O L I VER  N XA SA N A:    F i r s t l y  C ha i r  as  t h i n gs  

we re  g o i ng  o n  a n d  t h a t  h av e  b e e n  g o i n g  o n  a f t e r  I  l e f t  o f f i ce  I  fe l t  t h a t  

ha d  t h i s  m a t t e r  co m e  be fo r e  t he  Co n s t i t u t i o n a l  C o ur t  a f t e r  t h is  10 

Co m m i s s i on  w as  c on s t i tu t e d  a nd  a f t e r  t he  o th e r  C o m m i ss i o n  o f  In q u i r y  

ha d  be e n  co ns t i tu t e d  I  s t r o ng ly  be l i ev e  t h a t  t h e  m a j o r i t y  in  t h e  

Co ns t i tu t io n a l  C o ur t  w ou l d  ha ve  c o m e to  a  d i f fe r e n t  c o nc lu s i on .   T h a t  i s  

m y  v i e w.  

C HA IR PER SO N :   Th a t  i s  in  re la t io n  t o  w h e th er  yo u  sh o u l d  b e  

re i ns ta te d  o r  n o t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    T ha t  i s  c o r r ec t  Ch a i r .  

C HA IR PER SO N :   Ok ay.  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :     Per ha ps  . . . ( i n te rv en t io n )   

C HA IR PER SO N :   No t  i n  r e ga rd  t o  t h e  m a i n  iss u e  i n  re g ar d  t o  r e m e dy,  20 

i n  o th e r  wo rd s .  

M R  M XO L IS I  SA N D IL E  O L IV ER  N XA SA N A:     To  r e m e dy,  Ch a i r  I  fe l t  

t ha t  th e  . . . ( i n te rv en t io n )   

C HA IR PER SO N :   Ok ay,  I ’ m  so r ry,  I  m a y  be  c o n fus i ng  y o u .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    Ye s .  
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C HA IR PER SO N :   I  ju s t  w an t  t o  m a ke  su r e  th a t  I  u nd er s ta nd  w he re  y o u  

loc a te  y o ur  c o m m e n ts ,  yo u  h av e  j us t  sa id  t ha t  yo u  f e l t  o r  f ee l  th a t  h ad  

t he  C o ns t i t u t i o na l  C ou r t  c on s i d e r ed  t h a t  m a t t e r  a f t e r  th is  C o m m i ss i o n  

an d  a f t e r  t he  M o kg or o  In q u i r y  . . . ( in t e rv e n t i on )    

M R  M XO L IS I  SA N D IL E  O L IVER  N XA SA N A:    M o kg or o  C o m m i ss i o n ,  

in q u i r y  ye s .  

C HA IR PER SO N :   T he y  m ay  ha ve  c o m e  to  a  d i f fe re n t  c on c l us io n .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :    T ha t ’s  m y  v ie w.  

C HA IR PER SO N :   I ’ m  j us t  ask in g  w h e th er  t he  c o nc lu s i on  y o u  a r e  ta lk in g  

ab o u t  i s  w i th  re g ar d  t o  w he th er  y o u  s ho u l d  b e  r e in s ta ted  o r  n o t  o r  a re  10 

yo u  t a lk i n g  a b ou t  t he  m a i n  co nc l us i o n  o n  t he  m a t te r .  

M R  M XO L IS I  SA N D IL E  O L IVER  N XA S A NA:    I  b e l i ev e  t ha t  t h e  

co nc l u s i on  w ou ld  h av e  b e en  t he  s a m e  as  t he  c o nc lu s i o n  re ac h ed  by  th e  

m i no r i ty  j u d g m en t  t ha t  I  s ho u ld  b e  re in s ta ted .  

C HA IR PER SO N :   Ok ay.  

A D V PA U L J O SEPH  PR E TO R IU S  SC:    I f  w e  h av e  t i m e  w e  w i l l  g e t  

t he r e  i n  a  m o m e n t .   Ju s t  t o  p l ac e  th e  j u dg m e n t  o f  t h e  m a j o r i t y  i n  p r o per  

co n te x t  i ts  r ea so n in g  a t  l ea s t  i n  p a r t  i s  i n  p a r ag ra p h  8 7  wh ic h  a pp e ars  

on  p ag e  12 4 ,  b u nd l e  EE ,  E XH IB IT  E E ,  i t  r e ad s :  

“T h e  na r r a t iv e  a t  t h e  be g in n i n g  o f  t h i s  j u d g m e nt  s h ow s  t ha t  f o r  20 

a  f ew  y ear s  t he r e  h as  b e en  i ns tab i l i t y  in  t h e  o ff i c e  o f  N D PP,  

an d  t h e r e fo r e  i n  t he  l e ad er sh ip  o f  th e  N PA .   W i t h  t he  Co ur t  

ch a l le n ge  t o  M r  Nx as a n a ’s  v ac a t i o n  o f  o f f i ce  a n d  to  t h e  

ap p o i n tm e n t  o f  Ad v oc a te  Ab ra h a ms  th a t  ins ta b i l i ty  p e r s is t  t o  

t h is  d ay. ”  
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T he  s ec o n d  ju d g m e nt ,  t ha t ’s  th e  m in or i ty  j u dg m e n t ,  ac ce p ts  c o r r ec t ly  

t ha t  i t  w ou ld  b e  o p en  to  t h e  P re s i d en t  t o  in i t i a te  a n  i nq u i r y  in t o  t h e  

m a n ner  i n  w h i ch  M r  Nx as an a  v ac a ted  o f f i ce  r e nd ers  h i m  un f i t  t o  ho ld  

o f f i c e .   T he  o r de r  p r o po se d  by  th e  s ec o nd  j u dg m e n t  t hu s  h as  th e  e f fe c t  

o f  p ro lo n g i n g  t he  i ns ta b i l i t y.   T h e  s ec o nd  ju d g m e n t  p ro p os ed  t h a t  y o u  

sh ou l d  b e  a l l o w ed  t o  re tu r n  o r  as  a  m a t t e r  o f  la w  th a t  y o ur  c on t r ac t  

sh ou l d  co n t i n u e ,  in  f ac t  th a t  i s  e f f ec t  o f  t h e  j ud g m e n t .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :      Yes .  

A D V PA U L J O SE PH  PR ET O R IU S  SC :    R e ly i n g  on  t h e  fo r m e r  P re s i de n t  

o f  th e  L ab o ur  C o ur t  r ea so n in g  t h a t  w h er e  a  d is m i ss a l  i s  i nv a l id  a n d  10 

un l aw fu l  n o th i ng  n e e ds  t o  be  d o n e ,  t h e  e m p l oy m e n t  co n t r ac t  ju s t  

co n t i nu es ,  Z o nd o ,  J A ,  I  th in k .  

C HA IR PER SO N :   ( l a u gh in g )   We l l  th e r e  h as  n ev er  b e en  a  Z on d o  ,  J A .    

Ye s .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    P r e s id e n t  o f  th e  La b o ur  C o ur t .  

C HA IR PER SO N :   Zo n do ,  J P.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :    J P yes .  

C HA IR PER SO N :   Ok ay  y es .  

A D V PA U L J O SE PH  PR ETO R IU S  SC :   T he  o r de r  p r o po se d  b y  t h e  

sec o nd  j ud g m e n t  t ha t  h as  t he  e f f ec t  o f  p r o l o ng in g  t h e  i ns tab i l i ty,  s o  i t  20 

se e m s  th a t  p a r t  o f  th e  r ea so n in g  o f  t he  m a j o r i t y  w as  t ha t  th e  i ns ta b i l i ty  

by  a l l o w i n g  y ou  t o  re tu r n  a n d  t h e  m a j o r i t y  f e l t  i t  h a d  a  d i sc r e t i o n  i n  t h a t  

re gar d ,  w h i ch  s h ou l d  b e  ex erc is ed  in  fa vo ur  o f  t h e  co nc lu s i o n  t ha t  y o u  

sh ou l d  n o t  be  a l l ow e d  to  re tu r n ,  t h e  c o nc e rn  wa s  o n e  o f  s ta b i l i ty  a t  t he  

N PA .    
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 An d  t h e n  o n e  o f  th e  fu r t h e r  r es u l ts  o f  t he  ju d g m e n t  o f  th e  

Co ns t i tu t io n a l  C ou r t  i s  t ha t  t h e  a p po i n tm e n t  o f  Adv oc a te  Ab ra h a m s  w as  

de c l a r ed  i nv a l id  a nd  t h e  Pr es id e n t  w as  d i r ec te d  t o  ap p o i n t  a  

re p l ac e m e nt  f o r  Adv oc a te  Se a n  Ab ra h a ms .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   Ye s .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   I f  I  m ay  t h en  j us t  b r i e f l y  g o  to  

t he  o r d er ,  y o u  w ere  o rd er e d  t he n  t o  r e pa y  t he  a m o u n t  r ec e iv ed  b y  

yo urs e l f  le ss  ta x ,  i s  th a t  c o r r ec t?  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h a t  i s  c o r r ec t  Ch a i r.  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   And  t he n  in  t he  m i no r i ty  10 

j u d g m en t  a f te r  a  lo n g  d e ba te  ov er  th e  c o n se qu e nc es  o f  a  d ec l a r a t i o n  o f  

inv a l i d i ty  i n  r e g ard  t o  t e r m i n a t i on  o f  a n  e m p l oy m e n t  co n t r ac t  t h e  

co nc l u s i on  is  r ea ch e d  a t  pa ra gr a ph  112  by  th e  m i nor i ty,  wh ic h  is  a t  

pa g e  1 3 4  o f  t he  bu n d l e  Ch a i r ,  w her e  J us t ic e  J a f t h a  s ta te d :  

“ I n  t he  p r es e n t  m a t te r  th e r e  is  n o th in g  exc e p t i o na l  o r  

ex t r ao rd in a r y  th a t  wa r ra n ts  t h e  e xe rc i se  o f  r e m ed i a l  p ow er  t o  

p r ev en t  M r  Nx as a na  f ro m  r e tu rn i ng  t o  o f f i ce .   H is  re tu r n  w i l l  

ce r t a i n l y  n o t  c a us e  a  c on s t i t u t i on a l  c r is es  o r  a  n a t i o n a l  c r is es .   

O n  t h e  c on t r a ry  h i s  re tu r n  w o u l d  e n ab l e  t h e  P r es id e n t  t o  f o l l ow  

t he  l aw  i f  he  w is he s  to  re m o v e  h i m  f ro m  o f f i ce  a n d  Par l i a m e n t  20 

wo u ld  p la y  a  v i t a l  p a r t  i n  th a t  p r oc ess ,  a nd  m o r e  i m p or ta n t ly  

p r ev en t in g  M r  Nx as a n a  f r o m  re tu r n i n g  t o  o f f i ce  w i th o u t  

p r on o un c i n g  o n  t he  va l i d i t y  o f  h is  e m p l oy m e n t  c o n t ra c t  w o u l d  

no t  o n ly  b e  un fa i r  t o  h i m ,  b u t  w o u l d  a ls o  c r e a te  co ns i de r a b l e  

un ce r ta in ty  o n  t he  pa r t i es  r i g h t s  a n d  in te r es ts .   Th is  w o u l d  b e  
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an t i th e t i ca l  t o  th e  Ru l e  o f  La w  wh ic h  p ro m o te s  ce r t a in ty. ”  

An d  in  r e l a t i on  to  a  j us t  a n d  eq u i t a b l e  o r de r  th e  C o ur t  f ou n d  a t  

pa ra gr a ph  1 28 ,  i n  th e  m i no r i ty  pa g e  1 4 0 :  

“As  m e nt i on e d  a l l o w i n g  M r  Nx as an a  t o  g o  ba ck  to  h i s  j ob  w ou l d  

a ls o  m e e t  t he  ob j ec t i ve s  o f  t h e  C on s t i t u t io n  a n d  t he  R u l e  o f  

t he  La w  i f  h e  h is  i nv o lv e m e n t  i n  t he  i m p u gn e d  se t t l e m e n t  

ag re e m e n t  b r o ug h t  h i s  f i t n es s  t o  h o l d  o f f i ce  i n t o  q ue s t i on  he  

m a y  b e  re m o v ed  in  Se c t i on  1 2  o f  th e  N PA Ac t . ”  

F o r  a l l  t he se  r e as o ns  s ays  t he  m i n or i ty :  

“ I  d o  n o t  s u p por t  th e  c on c l us i o n  t h a t  M r  N xas a na  ou g h t  no t  to  10 

res u m e  o f f i c e  f o l l ow i ng  t he  s e t t i ng  as id e  o f  t he  in va l i d  a n d  u n  

la w fu l  te r m i n a t i o n  o f  h is  a pp o i n tm e n t . ”  

T ha t  i s  in  s u m m a ry  wh a t  t h e  C o ns t i t u t i o na l  C o ur t  f o un d  a f t e r  a l l  th e  

ev i d e nc e  h ad  be e n  p l ac e d  b e fo re  i t ,  h a d  be e n  co ns i de r e d  by  t he  l o we r  

co ur ts  an d  wa s  f in a l l y  co ns id e r e d  b y  i t  a n d  we  a l l  k no w  th e  r es u l t .    

 W h at  r e m a i ns  is  f o r  yo ur  ev i de nc e  t o  c la r i fy  t h e  c i r c u m s ta nc es  

wh ic h  l e d  t o  s te ps  b e i n g  ta ke n  t o  r e m ov e  y ou  f ro m  o f f i c e ,  an d  t ho se  w i l l  

be  t he  su b je c t  o f  t h e  f u r t h e r  e v i d en ce  o f  M r  Nx as an a .    

 Is  t h is  a  c on ve n ie n t  t i m e  Ch a i r ?  

C HA IR PER SO N :   Ye s  i t  i s ,  s u b j ec t  t o  j us t  m e n t i o n i n g  t h a t  th e  l as t  p a r t  20 

t ha t  yo u  t a l ke d  a bo u t  in  r eg ar d  t o  th e  j ud g m e n t  c o m e s  f ro m  th e  m i n or i ty  

ju d g m en t .  

A D V PA U L J O SEPH  PR E TO R IU S  SC :   Yes .  

C HA IR PER SO N :   An d  w h a t  y o u  s a i d  a t  t he  e nd  m i g h t  b e  m is u nd er s to od  

as  i f  yo u  a r e  s ay in g  t ha t ’s  w h a t  t h e  Co ur t  sa i d  b u t  w h a t  y ou  i n te n de d  i s  
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t o  sa y  s o m e  o f  t he  t h i ng s  y ou  h av e  s a i d  c o m e  f ro m  th e  m a jo r i ty  

ju d g m en t  a nd  t he  la s t  b i t  c o m e s  f ro m  m i n o r i t y  j u dg m e n t .  

A D V PA U L J O SEPH  PR ETO R IU S  SC :   Ye s  t h e  la s t  q u o te s  w ere  a l l  f r o m  

the  m i no r i ty  ju d g m e nt .  

C HA IR PER SO N :   Ye s ,  y es .   Ok ay  y es  we  ca n  ad j ou rn  n ow,  s o  Mr  

Nx as an a  w e  w i l l  a d j o u r n ,  a n d  i t ’s  on  t he  b as i s  th a t  y ou  w o u l d  b e  ask e d  

t o  c o m e  b ac k  an d  t h e  le g a l  te a m  an d  y ou rs e l f  l i a i se  w i t h  t he m  w i t h  

re gar d  w ha t  w i t ne ss  f ee s  o r  w ha t  f ee s  is  m ay be  p ay ab l e  w h en  a  w i t ne ss  

ha s  co m e  to  th e  C o m m i ss io n  an d  b ec a us e  o f  t h a t  h e  is  n o t  a b le  t o  w ork  

an d  e arn  i nc o m e .   Fo r  s o m eb o dy  w ho  is  s e l f - e m p lo ye d  i t  i s  q u i t e  10 

i m po r ta n t ,  I  a m  ho p e fu l  t h a t  t h e r e  is  a  p rov is i o n  t h a t  w o u l d  –  s h o u l d  

t ak e  ca re  o f  t h a t ,  b u t  –  y o u  w i l l  b e  a sk ed  t o  c o m e  b ac k .  

M R  M XO L I S I  SA N D IL E  O L IVER  N XA SA N A :   T h an k  yo u  Ch a i r,  I  w i l l  

C HA IR PER SO N :   Ye s ,  b u t  o th e r  th a n  t ha t  t h a nk  yo u  fo r  av a i l i ng  

yo urs e l f  a n d  t h en  a r r an g e m e nts  w i l l  be  m ad e  a s  t o  w he n  y ou  w i l l  co m e  

ba ck  an d  t he  le g a l  t ea m  o f  t he  C o m m is s i on  w i l l  m a k e  s u re  t h a t  

i m p l ic a te d  p er so ns  a r e  g iv en  R u l e  3 3  no t ic es .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :    Ye s ,  I  m i g h t  j us t  a dd  C h a i r  t h a t  

t he  C o m m i ss i o n ’s  Ac t  u n d er  wh ic h  w e  o p er a te  w as  p ass e d  a t  th e  t i m e  

t he  c u r r e ncy  w as  s t i l l  i n  p ou n ds ,  s o  t h a t  m ay  fa vo ur  t he  w i t n ess .  20 

C HA IR PER SO N :   ( l a u gh in g ) .   J a  s o  he  m i g h t  p r e fe r  t h a t  t h e  

re m u ne ra t io n  be  in  t he  cu r re nc y  a s  s t i p u l a te d  i n  th e  Co m m i ss i on s  Ac t  

o f  1 94 7 .  

A D V PA U L J O SE PH  PR E TO R IU S  SC :   I  t h i nk  t he  I n te r p r e ta t i o n  Ac t  m a y  

ha ve  so m e th i n g  to  s ay  a bo u t  th a t ,  b u t  w e  d id  ex a m in e  i t .  
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C HA IR PER SO N :   Yes ,  ye s ,  n o  t ha nk  y ou  v e ry  m u c h  o nc e  a ga i n ,  y ou  a r e  

exc us e d .    

 We  ad jo u r n ,  a n d  t o m or r o w  w e  w i l l  s ta r t  a t  –  w ha t  t i m e  s h ou l d  

we  . . .  

IN Q UIRY AD J O U RN S TO  1 3  M AY 2 01 9  
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