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IN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES, (NATIONAL ASSEMBLY), [CORPORATE
GOVERNANCE IN ESKOM]

STATEMENT

I, the undersigned,

NICHOLAS HUGH LINNELL

State that;

1. lam adirector and shareholder in CT&A Project Management Pty Ltd (trading as The Project
Office) and employed there since 2001/2. We provide business improvement services across a
number of disciplines.

2. | hold BL. LLB law degrees from the University of Zimbabwe and a B.Com (Honours) degree from
University of Cape Town. | have been engaged in business activities within corporates and in
consulting services for 35 odd years.

3. I'was approached on or about 7" March 2015 by Dudu Myeni for who | had provided consulting
services at Mhlathuze Water and SAA. The request was to attend a meeting with the President
and the Chairperson of Eskom, in Durban on the 8" March. The purpose was to discuss the
feasibility of undertaking an inquiry into Eskom.

4. Context
4.1. Atthat time the country was experiencing rolling power outages and there were
commentaries suggesting they would get worse before they got better. These included
views that a complete outage was possible and that should that happen it would potentially
take weeks to begin to bring the network up again. During such a period there would be no
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power at all. Business has since estimated that these failures cost the economy billions and
billions of Rands. The troubles at Eskom must also have weighed on the minds of the rating
agencies.

4.2. There were continuing media articles alleging corrupt or improper commercial activities at
Eskom with some executives being publically named.

4.3. Public statements by Minister (Brown) that she was not receiving credible information from
Eskom must have further concerned stakeholders.

4.4, There was a national crisis at this time.
4.5. There were public calls for an in depth enquiry into Eskom.

| attended the meeting in Durban on Sunday 8" March 2015. When | arrived at the Presidency
Mr Tsosti, the then Chairman of Eskom and Ms Dudu Myeni were already there. We discussed
the intended enquiry, how it would take place and what it would seek to achieve. After a period
we joined the President.

The President was clearly familiar with the purpose of the meeting and we provided a summary

of what was proposed (arising from the earlier discussions referred to above).This included a

number of key principles.

6.1. For the enquiry to have credibility it needed to be open, independent and comprehensive.
It needed to be free from internal interference.

6.2. It needed to be quick as lengthy previous enquiries in other state entities led to greater
harm than good.

6.3. It needed the capacity and capability of the best investigators across commercial, financial
and technical disciplines. It was therefore not suitable for one entity to conduct it.

6.4. It needed to be seen to be credible. Sound communications with stakeholders and the
public were necessary.

6.5. | cannot now recall whether my proposal for a retired judge to oversee the enquiry was
mentioned during this discussion. However it was always my contention that that was
necessary and it was included in the Terms of Reference and media release.

6.6. The Board and the Minister (Brown) must be in agreement and supportive and seen to be
so.

6.7. | discussed implications of board and PFMA approvals (see memorandum referred to below
which included seeking approval of Ministry of Finance)
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6.8. The matter of suspension of top executives was discussed. The rationale supporting
suspensions was that;

6.8.1.1f investigators were going to have the freedom to follow the evidence there needed to
be an environment free from fear or intimidation. These conditions do not have to be
“active” to exist and the passive presence of key people can inhibit openness. These
were precautionary suspensions and those included would be counselled on that point
as would the media release.

6.8.2.The risk to the business of suspensions of key people would be managed by
appointment of capable subordinates. A strong communication strategy would
convince stakeholders and the public that this was a positive not negative approach.
The enquiry would be limited to 3 months.

6.9. My own role would be to act as a coordinator and interface with the Board.

7. The President listened to these views and asked one or two questions then he agreed. He
undertook to speak with the Minister and Mr Tsosti would speak with the Board.

8. As the matter was urgent | would travel to Johannesburg the following day and be available to
the board as and when required.

9. Overnight | drafted a proposed Board memorandum, proposed resolutions and an aide memoire
on suspensions. | forwarded these to Mr Tsosti. (Attached). | assume this was subsequently
circulated to the Board. This included;

9.1. Detailed background to the importance of events and the seriousness of the state of Eskom.

9.2. Process of consensus and approval between the President, The Board, the Mister (Brown)
and Ministry of Finance (funding approval). This is important as it clearly is inclusive,
transparent and required the approvals of Finance and DPE.

10. On that Monday 9", I sort legal advice from leading labour attorneys (in my own capacity) on the
labour issues and obtained opinion from them.

11. | went to Megawatt Park in anticipation of being called by the Board. | took with me a senior
labour lawyer to deal labour law matters if requested by the Board . We were however later told
the Board was not in agreement and we left. In part | considered that that might be the end of
the matter.

12. On Wednesday 11" | was again called by the Chairman to Megawatt Park. On this occasion | was
called into the board meeting.

13. Clearly the matter had already been discussed and agreed to. | was asked to introduce myself
and there were a number of questions. These included the proposed suspensions. We also
discussed how the communication aspect of these should be managed. It was important to be
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discussed the process of the discussions with the four executives identified and the media and
communication strategy. It was critical to take the public into the board’s confidence and say
what the Board was doing and why. Experience dictates that transparency is critical to
credibility.

During that meeting | had the impression that the Minister of Public Enterprises had
immediately prior to that moment addressed the Board on the matter. | was not privy to those
discussions nor the Chairman’s presentation.

After that meeting there was a press conference attended by a number of the Directors at which
the Chairman stated publically that there would be an in-depth enquiry, it would speedy and
was urgent. My appointment was coordinator was announced.

The media announcement created significant interest which was not negative. This is important
in the context of the following week’s ratings announcement.

After the press briefing | met with Ms Mabude (chosen to lead the Board committee overseeing
the enquiry) and we discussed the scope and principles of terms of reference. | suggested
matters such as the need for an independent whistle-blower facility to allow people to give
anonymous tip-offs and meeting the executive team. Their input would be critical but more
importantly their trust in the process was critical. | also met with the Senior General Manager:
Assurance and Forensic Office of the Chief Executive and discussed the approach and IA
involvement.

That same afternoon, Ms Mabude and Mr Naidoo (Board Recovery and Build Programme Review
Committee (BRBPR) chair) and | met with the Executive (about 30 executives). Mr Naidoo
introduced me as having been appointed by the board to coordinate the enquiry. | was asked to
provide a brief overview of the enquiry and the purpose of the interaction with them — to obtain
suggestions for the scope. It was agreed that they would provide the — | think head of legal, with
all their suggestions and these would be forwarded to me to have included in the proposed
scope.

| then left Megawatt Park. The enquiry firmly in progress with Board approval, the executive and
the public informed.

Following that | received a number of communications from Eskom including an invitation from
Mr Naidoo, a director, to join the Board Recovery and Build Programme Review Committee
(BRBPR) workshop the following week. His communication with that committee included
reference to the Board’s intention to commit to a “deep dive” investigation.

| also received an invitation to attend a Board A&R subcommittee (delegated board authority to
oversee the enquiry) meeting to be held on the 19th and then again on the 23rd March.

On the 12" March Minister Brown released a media statement endorsing the Board’s decision to
hold an in depth enquiry.
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23. There was no doubt that at this time that the enquiry was in motion.

24.

25.

26.

27.

28.

| was about that time required to provide my proposed draft terms of reference to Malesela
Phukubje the company secretary by Sunday 15th 6pm.

Over the next few days | made enquiries with legal and accounting firms seeking those which
had capacity, capability and no prior conflicts (previous advice to Eskom).

25.1. I met with ENS and received from them a written “CV”. | considered them for the
commercial forensic investigation stream.

25.2. | had telephonic discussions with Grant Thornton for the financial stream. Other
leading accounting firms had previous advisory experience with Eskom.

25.3. | canvassed potentially names for the retired judge role with a highly respected
lawyer and compiled a list with a preferred candidate. This candidate would without any
doubt have been welcomed by all stakeholders and the public as providing the right
oversight (It would not be fair to identify this candidate as he was never in the end
approached or aware of the possible role).

25.4. | spoke with industry experts as to potential candidates for the technical stream.
While this never developed further there was the formation of two teams for this area (it
being hugely complex and difficult to scope). One team would be an overseas technical
entity and the other, a group of acknowledged South Africa technical experts (group of
“wise men/women”). The advantage would be that they would have “local” knowledge and
be able to assist with directing focus for the overseas entity.

| emailed the draft terms of reference to Ms Mabude and the company Secretary on Sunday
15th at 7.05pm (attached). [Just before or after this | received a company proposed terms of
Reference from the Company Secretary which | did not use but serves a point of comparison to
that proposed by myself].

There were a number of important issues included in my proposed terms of reference.

27.1. It was detailed and comprehensive in it’s scope — it was to be an in depth enquiry.

27.2. It proposed the appointment of a retired judge — it would have credible independent
oversight;

27.3. It referenced the streams of enquiry that would be undertaken by different entities -

it was unlikely that one entity could have the cross skills necessary for such a
comprehensive enquiry.

On the evening of Monday 16th | had a discussion with Ms Mabude regarding the terms of
reference which | had submitted. That discussion was brief. | was concerned that Ms Mabude
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now refused to allow me access to the input received from the executives (see para 18 above).
There was a notable cooling of enthusiasm.That conversation ended with an agreement that |
would meet Ms Mabude the following morning at around midday (17th).

At 4.50 am on the 17th March | received an email from a Mr Thulo Selele copied to the
Company secretary informing me that | was no longer required to attend the BRBPR meeting as
the A&R subcommittee would now be handling the inquiry. The time of this email struck me as
peculiar. It was also contrary to the previous evening’s parting understanding with Ms Mabunde.
My perception was there had been an intervening event.

Upon making some enquiries concerning this abrupt change of events | received information
(hearsay) that a number of members of the board and some of the suspended executives had
attended an late night private meeting during the night of Monday 16th. | assumed that this was
linked to the early morning email.

On Wednesday 18th at 9.21am | forwarded a further draft of the terms of reference and
proposed media release to the Chairman of Eskom and Ms Mabunde. | strongly recommended
that the media statement be released urgently — by midday same day (18th) as it was important
to maintain a positive endorsement through the press — public and stakeholder opinion was
critical.

| never received any response to this email from the chairperson of A&R (Ms Mabunde).

However the Chairman contacted me and informed me that he had spoken to Ms Mabunde and
she had undertaken to come to his house as soon as she was able to discuss the documents
sent. He asked that | also attend.

By midmorning there was no further response and | called the chairperson and suggested | visit
him as the media were asking for comment and without it the company was beginning to
receive negative publicity. What was intended to be a positive intervention was evaporating. |
was keen to have information in the public domain and receive informed commentary the
following day.

The Chairperson informed me that the Minister had called him and instructed him to ensure a
media report was issued due to the poor press — it was now a week after the announcement and
there had been no further media release and the public was already sceptical of Eskom. He
agreed to the release and instructed me to forward it directly to the company secretary and
manager in his office. The instruction was that it follows the normal process and be copied to all
directors and the minister.

Later | realised it was never released and upon enquiry by me to the Chairman | was informed by
Mr Tsosti that the Minister of DPE and certain directors had objected to the press release and he
had told the company secretary not to release it.
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He also informed me that the Minister’s office stated (hearsay) that protocol does not allow the
Board to appoint a retired judge without the President’s authority. | stated that to my
knowledge that is not true. Effectively this aspect of the TOR was being rejected.

Later that evening (Wednesday 18th) | received a call around 6pm from the Chairman asking me
to come to his house as the Chair of A&R had arrived. The three of us met and we first reviewed
the media statement. In effect the Ms Mabunde wanted all the references to the scope and
approach including the retired judge and the use of three independent forensic teams to be
excised.

| provided reasons why | disagreed with that view and none of these reasons were challenged by
Ms Mabude. The response was simply “the committee does not want this”. When | asked for
reasons why the committee would have a different view Ms Mabude did not provide any. At this
time the Chairman intervened as he did not like the adversarial tone that the discussion had
taken on.

Ms Mabude then suggested that | attend a meeting of A&R the next day — Thursday 19th in the
evening and present my arguments to them. | subsequently received a formal meeting invite to
that planned meeting.

However it was subsequently cancelled and my attendance not required. Instead an urgent
board meeting was called, | think for the Friday 20™.

| was later informed that Mr Tsosti was to appear before the board for a disciplinary hearing
arising from his actions to set up the enquiry. | was asked by his legal representatives to provide
a statement of my and Mr Tsosti’s roles which | did. The content of much of this statement here
is taken from that contemporaneous statement provided around the 20" March.

| have in my possession original documents and emails that support this statement and which
will also provide timing and dated versions of documents referred to.

| subsequently saw a press release from Eskom stating that | had been removed alongside Mr
Tsosti.
Notwithstanding the termination of the enquiry, the Board did not reinstate the suspended

executives despite their suspension having been explicitly linked to the enquiry.

Subsequent information

46.1. Subsequent to the aborted enquiry there was public demand for an investigation
into Eskom. This resulted in the Board appointing a legal firm, Dentons to undertake an
enquiry. Later (much) Eskom released parts of their report. The questions ought to be
posed — Why was a second enquiry mandated given the first was aborted; Why specifically
was Dentons appointed; What were their agreed terms of reference and if they were
narrower than the first enquiry proposed why were they narrower; What were their
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findings and more particularly what did they not find that subsequently has come to light
through the Gupta leaks and other investigations.

46.2. | have seen Ms Davids (Eskom legal advisor) evidence before the Committee with
reference to her meeting with a member of the Gupta family on the 9" March 2015. She
stated that Gupta informed her of the proposed enquiry and suspensions (prior to the
board decision ofthe 11™). I can state that at no time was any Gupta or (to my knowledge)
any related person ever party to discussions in which | was involved. However by 8" and
certainly the morning of the 9" the board and the Minister had met to discuss the enquiry
and proposed process. It was therefore open knowledge to many people within Eskom by
that time (9™).Why the Gupta’s were aware at all is worth querying.

46.3. The question has been posed whether the suspension of the executives on the 10"
directly resulted in the downgrade of Eskom the week following the suspensions. This
guestion ought to be put to Standard and Poors as only they would know. However an
article by Dirk De Vos in the Daily Maverick on the 23" March 2015 reviewed Eskom’s
situation and its mounting debt and troubles. Eskom was clearly is a dangerous place. He
stated that the suspensions did play a role. However that ought to be tested as it had been
anticipated prior to the suspensions. However to the extent that it did play a role in the
downgrade, the further question ought to be asked — was it the suspensions per se or the
events thereafter — the muddled handling of their suspensions, the poor media releases,
absence of stakeholder engagement in what was intended, the subsequent cancellation of
the enquiry but continued suspension of the executives.

47. Conclusion
47.1. A valid question must be why was | was appointed in the manner that why was |
appointed that by those did so. | don’t know that answer although | have asked myself
many times.

47.2. | can however state that the reasons given me at that time for the enquiry were
sound and supported by most informed persons at that time — it was necessary. In itself
there is nothing untoward about that. If there was ulterior motive as | have often pondered,
it is confusing that it was so quickly aborted.

47.3. From my first engagement my position was | would do it if it was open, independent
(and seen to be so), having proper credible oversight, with skilled and credible resources.
That was never challenged and it must have been with that in mind that | was proposed and
appointed. Why the charade if it was never intended to be.

47.4, The trigger to abort the enquiry must have been the circulation of my written,
detailed terms of reference and proposed approach. That was the death knell.

47.5. The reasons given for its termination then, warrant testing.
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ESKOM SOC

9™ MARCH 2015

Memorandum

The Company has implemented rolling restricted supply to all areas for a number of months.
Notwithstanding the integration of Medupi unit 1, continued maintenance and unscheduled shut
downs have and will inevitably cause ongoing planned and unplanned outages. The CEO is on public
record as having forecast that these will continue for as much as 5 years.

Medupi and Kusile are years behind schedule and tens of billions over budget.
Lost revenue as a result of lost sales arising from supply not meeting demand runs into billions.
Escalating funding shortfalls have increased the interest carrying cost beyond prudential limits.

Eskom has been obliged to seek increasing funding from treasury. The forward forecast anticipates
that funding shortfalls will continue.

The Company has also been subjected to public embarrassment relating to tender and other
expenditure disputes -some of which have becomes litigious. These compound current negative
perceptions of Eskom.

The impacts of these failings are numerous and the consequential risk extends far beyond the
Company to all South Africans. Economic capacity is being severely restricted across all sectors and
curtailed foreign and domestic investments postponed or cancelled outright. These in turn create a
spiral effect with increasing unemployment and pressure on the fiscus.

The past response by Eskom has been to offer the public little insight to the causes and little
guidance to the future. Public announcements are often uninformative or silent. The perception is
that there has been a tendency to deny and defend. As a consequence neither business nor the man-
in-the -street has any notion of what the future holds. That perception extends to a belief that -
"neither does Eskom". This Board is duty bound to establish the facts and to address the causes and
implications.

Until this moment the Board has been entirely reliant on the Executive for information pertaining to
these challenges. It is abundantly clear that this in itself is part of the problem. This Board has no
independent and objective insight into the extent that some of our failings might be caused or
exacerbated by management failure. Given the abnormal risks facing the Company and its
obligations to the public, this board must know the facts - as unpalatable as they might be.

The Board is also in an unenviable position as it is known that the Executive relationship with the
shareholder can at times be more engaging that it is with the Board. While this Board can have no
quibble with close shareholder relationship this may not be a substitute for proper and sound
corporate governance.
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Given the severe risk of further outages and little independent understanding of the facts, there it is
critical that the Board act immediately - to establish first-hand the causes of these challenges

It is recommended that the Board urgently authorise and mandate an independent, external enquiry
to establish the facts of the current difficulties. This enquiry must be unfettered by management and
the Board and other policy stakeholders. It must be seen to be credible and objective. It must have a
mandate to be penetrating and unhindered.

The Board must ensure that it creates the space and environment within the company and amongst
stakeholders for the investigators to fulfil this mandate unimpeded and without influence.

The resolution before the Board provides the authority for such an enquiry.

In order to facilitate the urgent and independent execution of this resolution, a further resolution
provides the delegation of the selection, mandating and contracting (including terms of reference)
and oversight of the enquiry to a board subcommittee. While this subcommittee remains
accountable to the full Board, the subcommittee should have the Board's delegated authority to take
all such steps and measures as the subcommittee deems necessary to ensure the fulfilment of the
mandate, as the board would itself have.

There is therefore an urgent and pressing need for the Board to gain first-hand an unabridged review
of the facts and their impact.
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ESKOM SOC

DECISION RECORD OF THE BOARD
9TH MARCH 2015

Resolution

1. That this Board resolves that there are exceptional circumstances demanding the necessity
for an urgent meeting of the Board of Directors. Ordinarily notice of at least 7 days is
required. Due to these exceptional circumstances (recorded in the memorandum) this Board
resolves to accept short notice and to receive and consider the notice and resolutions of this
meeting.

2. That this Board resolves that an external and independent enquiry be set up to investigate
and determine the facts relating to the current technical, commercial and structural status
and any acts and/or omissions that have contributed to the current deficiency of generating
and distribution capacity of Eskom.

3. That the Board resolves to appoint a Board subcommittee comprising Zola Tsotsi,
Chairperson of the Board, Ms Chwayita Mabude, Chairperson of Audit and Risk Committee
and Zethembe Khoza, Chairperson of People and Governance Committee, mandated with
delegated authority of the Board to determine the terms of reference of the enquiry; the
selection, mandating and contracting of the independent investigators; and the oversight of
the enquiry. The subcommittee shall have the Board's delegated authority to take all such
steps and measures as the subcommittee deems necessary to ensure the unfettered
fulfilment of this mandate, as the board itself would have such power and authority, and
further, without limitation, to ensure that the environment within the Company does not
hinder or create a perception of hindering the enquiry and to take all such necessary steps to
ensure such.

4. That the Board authorises the Chairperson in consultation with the Minister and the Minister
of Finance to approve expenditure sufficient and necessary to fund this enquiry.

5. That this enquiry shall be required to present its final report to the Board, the Minister and
the Presidency no later than the 30" June 2015.

6. That the subcommittee shall have the authority to deviate from the requirements of Eskom’s
Procurement Policies and Procedures as is necessary given the target to complete the
investigation within 3 months (urgency) and to appoint such persons or entities to conduct
the enquiry that are independent of Eskom and free of any influence or suspicion of
influence of any party that might have any effect on the enquiry, save that the subcommittee
shall if required provide reasons to the Ministry of Finance for any such deviations.
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Conditions / Follow-up Actions:




U16-NHL-014

Members: Signature:
1. Zola Tsotsi
2. Tshediso Matona
3.  Tsholofelo Molefe
4. Ms Chwayita Mabude
5.  Norman Tinyiko Baloyi
6. Dr Pathmanathan Naidoo
7. Venete Klein
8. Nazia Carrim
9. Romeo Kumalo
10. Mark Vivian Pamensky
11. Zethembe Khoza
12. Dr Baldwin Sipho Ngubane
13. Devapushpum Viroshini

Naidoo
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DRAFT

TERMS OF REFERENCE FOR A FACT FINDING INQUIRY

AT

ESKOM HOLDINGS (SOC) LIMITED

TERMS OF REFERENCE

1. PREAMBLE

The Board has received complaints and concerns raised by various sources, both internal and
external to Eskom with regards to inter alia sufficiency and reliability of supply of electricity;
escalating build project costs; escalating maintenance costs; high costs of primary energy and
the inordinately high costs of the bond programmes that Eskom has participated in recently. In
addition the Board has recognised the need for independent assessment of the state of the
company’s capability and performance. The Board has appointed an inquiry coordinator who
shall be responsible for the implementation of the inquiry as mandated in the terms of reference.

To this end, the Board of Directors have resolved to institute an independent inquiry into all of
these concerns. Having so resolved, the Board of Directors delegated the authority to institute
the inquiry to the Board Audit and Risk Committee which shall oversee the process. Included in
the authority to institute this inquiry is also the authority to:

e To consider and approve the terms of reference as proposed by the project coordinator;

e To consider and appoint a retired judge to oversee the independence of the inquiry from
amongst a panel recommended by the inquiry coordinator;

e To consider and appoint services providers for the three separate areas of inquiry from a
panel proposed by the inquiry coordinator;

e Toreceive and consider the interim and final reports and provide comments to the inquiry
teams as necessary;

e To ensure that the scope of work as defined in the terms of reference are delivered within
prescribed time lines;

e To approve a budget for the execution of the inquiry;

2. OBJECTIVE/PURPOSE

To provide the Board and Shareholder with an assessment of the current state of Eskom
and in particular to determine the reasons for the current lack of, and inconsistency/
unreliability of supply of electricity to customers; to determine the causes of engineering
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failures, delays and cost overruns; to review primary energy sources, costs and quality of
supply; to review the financial solvency, liquidity and the cost of funding of Eskom; and to
provide recommendations with regard to possible actions.

The inquiry must be free of all influence or interference and shall be so structured as to
ensure that independence is seen to exist.

3. APPROACH

The inquiry shall be subject to the oversight of a retired judge to ensure that the inquiry is
free of influence and is objective.

The inquiry will be managed by a project coordinator who shall be responsible for the
delivery of the mandate and who shall propose to the subcommittee terms of reference
and a short-list of possible service providers to execute the mandate, to be approved by
the subcommittee.

The inquiry shall focus separately on technical, commercial and financial facets of the
Company. Each will be performed under separate inquiry teams selected having regard
to their particular skills and independence.

4. TIMING

The inquiry shall commence on the 23rd March 2015 and shall provide its final report
and recommendations to the Board not later than 19th June 2015

5. RESOURCES

5.1. The inquiry teams shall have access to all documentation and other data belonging
to the Company as deemed by the inquiry teams to be necessary and shall be
permitted to interview and receive information from any employee and supplier as
necessary.

5.2. Each team and the inquiry coordinator shall have access to all premises of the
Company at all reasonable time and upon reasonable notice;

5.3. The internal audit department will provide assistance as agreed from time to time
with the Head of Internal audit department.

5.4. The Board subcommittee shall provide appropriate and necessary assistance to the
inquiry teams as requested from time to time.

5.5. Board and board committee agenda packs and minutes shall be available to each
team on request.

5.6. The Company shall provide a meeting room sufficient to house 6 persons and shall
provide access as required to interview rooms.

5.7. All prior inquirys and reports in connection with matters included in this scope shall
be made available to the inquiry.

5.8. The inquiry shall be permitted to establish an independent reporting “hot-lines”
enabling internal and external people to provide anonymous input to the inquiry.

5.9. The respective teams comprising the inquiry shall meet on a fortnightly basis to
ensure coordination.
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6. SCOPE OF INQUIRY

The scope below may be limited in consultation with the Board subcommittee having
regard to the budget and time available save that this may only be limited on the basis of
what the teams’ deem in their discretion to be “material” in the circumstances of the
information available.

6.1. Technical

6.1.1. In respect of all generating plants’ (+/-87), benchmark maximum output
capacity, planned capacity and actual output for the immediate past 36 months;

6.1.2. Review current status of all generating plants and provide opinion on the
causes and contributory factors for sub optimum output (in excess of 33 require
major repair);

6.1.3. Review all major incidents at plants and their causes and any avoidable
factors not acted upon (including communications between plant and
executive);

6.1.4. Review maintenance requirements of all generating plants assessing actual
vs planned maintenance and review all contracts and service level agreements
and compliance to the same as well as costs relative to plan. Have particular
regard to all unplanned failures and review in context of maintenance
conducted/not conducted,;

6.1.5. Review all 3" party electricity supply available to the grid (including proposals
received but not acted on) and compare to actual supply connected to the grid
for the past 36 months. Provide an opinion on the technical reasons and cost
implications for not having connected when possible. Review all information
including correspondence, negotiations and contracting with regard to that
supply and reasons for less than optimum connected supply. In addition,
consider the available potential of supply from foreign countries and determine
any reasons for supply (from time to time) less than that potential and consider
any reasons thereof;

6.1.6. Specifically enquire into the principal causes of failure at Majuba and Duvha
and make recommendations as necessary. In so doing have regard to
management reports and independent insurance/assessor reports and
determine the degree of transparency of reporting to the Board and have regard
to the reasons for any late submissions of these reports to the Board.

6.1.7. Conduct high level reviews of the new builds at Medupi and Kusile and
determine the principal causes and contributory factors to the overruns of cost
and time.

6.1.7.1. The degree of depth of this report to be agreed between the
subcommittee and the inquiry team bearing in mind the time available.

6.1.7.2. To determine whether appropriate contingency plans were in place
and acted upon at the earliest possible instance;

6.1.8. In collaboration with the Financial and Commercial inquiry teams to the
review the supply of primary energy (coal, diesel, gas, water) to all plants over
the past 36 months and determine whether supplies met specification, quality
and delivery requirements (also have regard to any incorrect specifications
provided).
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6.1.9. Review the causes of disruption of power to two Rand Water pumps at Rand
Water in September 2014 paying special attention to any lack of proactive or
reactive management response i.e. were there warning and how effectively did
we react;

6.1.10. To consider the impact of weather on the performance of any of the plants
and to provide an opinion as to whether these risks could have been mitigated;

6.1.11. To review risk management and contingency plans to determine that such are
sufficient to negate any generation risk, and at times of plant failure and
whether such were implemented effectively.

6.2. Commercial

6.2.1. Review all procurement and other contracts for capital projects, primary
energy supplies and operational services (exceeding R1 million or such figure
as varied with agreement with the subcommittee) for the past 48 months and
determine adherence to supply chain policy and business case approvals. Have
special regard to any contracts and payments made but not matched to
specification (cost, time and quality). Have regard to any rolling or renewed
contracts that have cumulative value above the threshold;

6.2.2. Review all contracts related to Medupi and Kusile from inception. Review
these in context to the original business case and adherence to tender and
supply chain requirements. The focus to be on commercial matters and not
technical. The team to coordinate their inquiry with the Technical and financial
teams.

6.2.3. Review employee and contractor contracts and payments made to employees
and contractors and identify any that bear prima facie concern.

6.2.4. Undertake electronic assessment of all company email correspondence,
identifying certain key words to be proved by the subcommittee, for the last 24
months, and where appropriate undertake interviews with internal and external
parties to probe where indicated.

6.2.5. Review a random sample of internal correspondence between project leaders
and plant/project management on Medipi, Kusile, Majuba and Duvha and
identify whether plant management foresaw problems and communicated risk
upwards. Review management reactions;

6.2.6. Similarly (plants as per above) review all correspondence between suppliers
and company in which disputes are debated. Interview suppliers as necessary.

6.2.7. Review new posts created over past 36 months and provide a schedule of
position and TCC.

6.2.8. Review all executive and Board reports pertaining to new builds and
summarise material implications and decisions.

6.2.9. Review contracts and recruitments of employees with TCC >R1.5m per
annum for last 24 months;

6.2.10. Review a sample of senior employee suspensions, disciplinary hearings and
dismissals (and reinstatements) of employees last 36 months (filter those
earning >R1 000 000 p.a.).

6.2.11. Review summaries of internal audit reports over the last 36 months and
management responses and any action taken on material risks identified;

6.2.12. Review internal audit programs — schedule of audits and risk analysis and
review Internal audit reports of the same and review actions taken;



U16-NHL-019

6.2.13. Review draft external audit reports for the past 3 years (2012-2014) and
identify risks noted and not in final reports and determine reasons for such

6.2.14. Interview sustainability executive for insight to risks not identified;

6.2.15. Review correspondence from insurers of major claims submitted (to be
objectively assessed by the team) and premium adjustments for those and
reasons for them for past 36 months.

6.2.16. To review the organismal model and consider the implication on the
performance of the company and make recommendations as required.

6.2.17. To consider the implementation of any policy decisions and their impact on
the performance of the Company. To coordinate with Financial and Technical
inquiry teams to ensure appropriate consideration by each.

6.2.18. Review company policies to determine compliance of good governance,
transformation and conflict of interest.

6.2.19. Review whistle-blower reports for past 36 months and provide an opinion of
the satisfactory follow-ups thereof.

6.3. Financial

6.3.1. Review the approved financial statements of the Company as at 30"
September 2014 and provide a summarised “red flag” report on material
concerns. Review the current management report forecast for the year ending
March 2015 and provide similar comments and in particular to any variations not
anticipated in September 2014.

6.3.2. Review material funding facilities/contracts /bonds of any nature and provide
an opinion of the terms relative to the market and the company’s risk.

6.3.3. Review all steps taken by the Company to recover unpaid
“‘government/municipal” debt (debtors) currently estimated at R4.7 billion.
Provide commentary on the impact on the financial standing of the company on
such unpaid debt.

6.3.4. Review all non- government trade debtors (customers) and provide a similar
review and in particular to steps taken to secure payment;

6.3.5. Conduct (together with Commercial team) a review of all primary energy
supplies over the past 36 months and determine the cost implications of any
contracts “not for value”;

6.3.6. Determine the lost revenue and/or penalty cost implications of all non-
implemented 3" party electricity supply opportunities.

6.3.7. Determine the net wasted cost (and reasons therefore) of payments made to
primary energy suppliers for materials not received but paid for over the past 36
months.

6.3.8. Review all non-government major electricity-user sales contracts (together
with their business cases) and determine the value of lost revenue over time
and, together with commercial, provide an opinion on the
proprietary/commercial wisdom of such contracts at the time.

6.3.9. Review all contracts and payment of pre-sold electricity “buy-backs” and
access the cost/benefit of such decisions.

6.3.10. Together with Technical teams provide an estimated cost to the company of
the cost (increased costs) and time (lost revenue) overruns at Medupi and
Kusile;

6.3.11. To consider asset management policies and practices;
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6.3.12. To provide a high level financial protection for the next 3 years.

6.4. Coordination
6.4.1. The inquiry coordinator shall:
6.4.1.1.  Draft terms of reference for the scope of the inquiry.
6.4.1.2. Consider suitable persons to fill the positions provided for in this terms
of reference and to make recommendations to the subcommittee;
6.4.1.3. shall ensure that each of the teams have access to each other so as
not to create overlaps and gaps;
6.4.1.4. have responsibility for the delivery of the scoped work of each inquiry
team and of the final consolidated report;
6.4.2. The coordinator shall access to the interim work of each team and to provide
comment and guidance to each team as he deems appropriate.

7. REPORTING

7.1. Each inquiry team to provide the inquiry coordinator with a weekly and monthly
summary of their activities and material (including preliminary) findings for
presentation to the subcommittee;

7.2. The program coordinator to recommend possible reinstatement of suspended
executives as soon as inquiries are complete and risks mitigated.

7.3. At the end of the inquiry, present to the Board Committee a report.

7.4. The final report to include a summary of material finding and recommendations.

8. APPOINTMENT OF AN INDEPENDENT SERVICE PROVIDER

In the exercise of its authority as delegated by the Board, the Audit Committee has

APPOINTEA. .o to assist with

9. FEES

9.1. The respective service providers will negotiate and agree the fees that Eskom will

pay to the service provider.

Signed at on this the day 2015

For and on behalf of Eskom

Signature

Name of Signatory




Designation of Signatory

For and on behalf of

[Service Provider]

Signature

Name of Signatory

Designation of Signatory
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ESKOM SOC

PRESS RELEASE

THE BOARD ENQUIRY

On Wednesday 11" March 2015, the Chairperson of the Board Mr Zola Tsotsi released a media
statement and held a media conference announcing the Board’s decision to mandate an inquiry in
the current state of the Company.

Understandably there has been considerable interest in the inquiry and much expectation created.
There have also been numerous media reports variedly reporting the enquiry and this has led to
some confusion.

The purpose of this communication is to provide the public with further details on the inquiry and to
lessen the space for further confusion.

Firstly, this initiative that has been taken by the Board has the complete support of our shareholder
Minister Lynn Brown.

The purpose of the inquiry is:

“To provide the Board and Shareholder with an assessment of the current state of Eskom and in
particular to determine the reasons for the current lack of, and inconsistency/ unreliability of supply
of electricity to customers; to determine the causes of engineering failures, delays and cost overruns;
to review primary energy sources, costs and quality of supply; to review the financial solvency,
liquidity and the cost of funding of Eskom; and to provide recommendations with regard to possible
actions.

The board further resolved that the inquiry must be free of all influence or interference and shall be
so structured as to ensure that independence is seen to exist.

To that end the Board delegated the oversight of the inquiry to the Board Audit and Risk Committee.
However so as to ensure that even this was not perceived as having influence, the terms of
reference provide for a number of important checks and balances.

1. The appointment of a retired judge to ensure that the inquiry is free from influence and bias.
The appointment of industry and professional experts in specific fields to undertake the
work defined in the scope of the inquiry.

3. The appointment of a person outside the company who shall coordinate the various aspects
and be accountable to the board subcommittee for the timely delivery of the objectives.

The subcommittee has considered the proposed terms of reference and scope of the inquiry
prepared by the inquiry coordinator and has asked that these be put to a number of professional
persons or entities that we believe have the capacity and expertise to complete this mandate in the
time allowed.
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Once the various professional teams have been appointed the Board will provide the public with
details of the following:

1. The appointed retired judge;
2. The professional teams appointed;
3. The terms of reference.

In appointing the professional teams we will have regard to fact that the public must have
confidence in the people undertaking this task. That they are competent and that the possibility of
interference would be improbable. We shall do this as it is right and to ensure complete
transparency and confidence in the process.

Some speculation has arisen as to the overlap of the Board’s inquiry and what might appear parallel
initiatives. The ministerial “war room” has a very specific mandate to consider the strategic issues
and to seek ways of eliminating structural bottlenecks. The “energy committee” is looking at a very
specific part of the future energy needs and options. The board’s inquiry focuses a fact gathering
exercise — the product of which will be shared with both these committees. However the board’s
inquiry is focused on internal matters that have affected our performance and identify some key
remedial actions that might be identified.

As a Board we are certain that this is in the best interest of the Company and the nation. We cannot
readily recognise any concerns as to why this should not happen. For some time both the
Government and the public had demanded such an inquiry. We now have it.
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Annexure G

IN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES, (NATIONAL ASSEMBLY), [CORPORATE
GOVERNANCE IN ESKOM]

SECOND SUPPLEMENTARY STATEMENT

I, the undersigned,

NICHOLAS HUGH LINNELL

State that;

1. Onthe 21 November | provided the Committee with a written statement and | supplemented
that with a further statement on the 29" November 2017.

2. | met with the evidence leader on the 23 November and provided him with a memory stick
containing all the documents and emails in my possession relating to the March 2015 Eskom
investigation. | also said | would be preparing a supplementary statement which | have now
done.

3. Inthe context of this statement reference is made to paragraphs 8,9 and10 of my
supplementary statement.

4. Onthe 28" November 2017 | reviewed a document on my computer titled “Eskom Energy crisis
2”. (attached). | recollected seeing this document before and checked the properties of the
document to determine where and how | had got it. It was loaded to my computer on the 8t
March 2015.
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Annexure G

5. The properties indicate that the document was originally created on a computer whose
Microsoft licence was registered to the company “Toshiba”. After that the document was last
amended and saved on a computer named as “Univer Capital”.

6. |conducted a za google search for Univer Capital and identified a Linkin association for a “Jabu
Maswanganye” referred to a Director of Univer Capital Johannesburg. | conducted a CIPC and
there are no companies registered in South Africa by that name. There is however a Russian
financial company based in Moscow with the name Univer Capital.

7. Ithen conducted a google search for Jabu Maswanganye and found a number of links and
include the two below.

https://www.news24.com/Archives/City-Press/Zuma-fires-fong-con-20150429
https://www.news24.com/Archives/City-Press/Fong-con-cheated-firm-out-of-R3m-20150429

Signed on 29" November 2017 at Cape Town

Nicholas Linnell
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IN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES, (NATIONAL ASSEMBLY), [CORPORATE
GOVERNANCE IN ESKOM]

SUBMISSION BY NICHOLAS HUGH LINNELL

SCHEDULE OF DOCUMENTS
Document pages
1. | This page — Schedule of documents 1
2. | Affidavit 2-14

3. | Email to Chairman Tsotsi dated 9" March 2015 enclosing proposed board | 15-21
memorandum and resolutions

4. | Email string providing brief to ENS and ENS in principle response and opinion 22

5. | Suspensions memorandum sent to Mr Tsotsi as approved by ENS labour | 23-28

attorney
6. | Email and attachments to Ms Myeni 18032015 as intermediary updating | 29-41
progress
7. | Email to Mabude and Tsotsi with TOR and Media release 18032015 42-56
8. | Email to ENS with attachment TOR 18032015 57
9. | Email to Grant Thornton with attachment TOR 18032015 58

10. | Email to Company secretary with media release instructing release to media | 59-62

18032015
11. | Email to ENS re difficulties with mandate 190302015 63-64
12. | Email to Grant Thornton re difficulties with mandate 19032015 65-67
13. | Draft letter for Tsotsi to address Minister with TOR challenge 68-71

14. | Email to Chair of Parliamentary committee of Public enterprises with TOR | 72
18032015
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IN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA

PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES, (NATIONAL ASSEMBLY), [CORPORATE
GOVERNANCE IN ESKOM]

AFFIDAVIT

I, the undersigned,

NICHOLAS HUGH LINNELL

do hereby make oath and say;

1. 1provided a number of written statements the Evidence Leader in November 2017. The purpose
of this affidavit is to depose my statement under oath and to place it is a single document. |
stand by the factual content of those statements as read together.

2. 1am a director and shareholder in CT&A Project Management Pty Ltd {trading as The Project
Office) and employed there since 2001/2. We provide business improvement services across a
number of disciplines.

3. 1 hold BL. LLB law degrees from the University of Zimbabwe and a B.Com (Honours) degree from
University of Cape Town. | have been engaged in business activities within corporates andin
consulting services for 35 odd years.

4. Context

4.1. During the period leading up to the events covered in this deposition in early 2015, the
country was experiencing rolling power outages and there were commentaries suggesting
they would get worse before they got better. These included views that a complete outage
was possible and that should that happen it would potentially take weeks to begin to bring
the network up again. During such a period there would be no power at all. Business has
since estimated that these failures cost the economy billions and billions of Rands. The
troubles at Eskom must also have weighed on the minds of the rating agencies.

4.2. There were continuing media articles alleging corrupt or improper commercial activities at
Eskom with some executives being publically named.
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4.3. Public statements by Minister (Brown) that she was not receiving credible information from
Eskom must have further concerned stakeholders.

4.4, There was a national crisis at this time.

4.5, The powers-that-be could not even publically agree whether the situation could be termed
a “crisis” or not a “crisis”.

4.6. There were public calls for an in depth enquiry into Eskom.

| was contacted on 6" March 2015 by Ms Dudu Myeni and asked to travel the same day to
Pretoria to attend an urgent meeting with the President.

At that time | was well known to Ms Myeni who had been a client of mine from time to time
over a number of years on various projects in her representative capacity at Mhlathuze Water
Board and South African Airways. At this time | was engaged in a major project at SAA, similar
but on a smaller scale to what would become the subject of this deposition.

On arrival at the Presidency sometime after midday | met with Ms Myeni. No one else attended
that meeting.

While the SAA matter might also have been discussed, in the context of this deposition, Ms
Myeni informed me that the President was concerned about the state of Eskom and wanted an
in-depth investigation into its affairs. She had recommended to the President that | would be
suitable for that role.

Ms Myeni proceeded to brief me on the background for an enquiry. Included in this discussion
was reference to some documentation that Ms Myeni had.

The President did not join that meeting as | understood he was unexpectedly otherwise
engaged.

To the best of my recollection it was then agreed that | would need to travel to Durban on
Sunday the 8" March to meet with the President to complete this briefing and mandate.

| left with an understanding that | would be asked to conduct the enquiry into Eskom and | ought
to prepare for that.

Prior to the 6™ March | did not know who the Chairman of Eskom was nor had | ever met or
heard mention of Mr Tsotsi.

During the following day, Saturday 7" March Mr Tsotsi either called me or | was provided his
contact number but | requested from him company documents and policies which would be
required for proposing the enquiry and its terms. During that exchange it was evident he would
also be at the meeting in Durban on the Sunday 8™ March 2015.
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15. | attended the meeting in Durban on Sunday 8™ March 2015. When | arrived at the Presidency
Mr Tsosti and Ms Dudu Myeni were there. In attendance was also Ms Myeni’s son and another
person introduced as “Jabu”. At that time | knew nothing of Jabu’s role at large.

16. While Ms Myeni’s son played no active role in the meeting, Jabu provided information about the
state of Eskom including allegations of wrongdoing and reasons for business failure, some of
which was in the public domain.

17. To the best of my recollection Jabu had a number of documents that dealt with alleged events at
Eskom. These were largely from unidentified sources and unverified content. These were things '
that an investigation would identify and were background in context, but in part some of the
allegations did provide some value in scoping an approach to the investigation.

18. When preparing for this enquiry in November 2017 (nearly 3 years later), | located one
document loaded to my computer on that same 8" March titled “Eskom Energy crisis 2”. |
reviewed the properties of this document to identify its source. It pertained to the
Westinghouse/Areva/Koeberg matter and appeared to be a document written months earlier.

18.1. The properties indicate that the document was originally created on a computer
whose Microsoft licence was registered to the company “Toshiba”. The document was last
amended and saved on a computer named as “Univer Capital”.

18.2. | conducted a za google search for “Univer Capital” and identified a Linkin
association for a “Jabu Maswanganye” referred to a Director of Univer Capital

Johannesburg. CIPC has no record of a company by that name.

19. The group at the meeting referred to above discussed the intended enquiry, how it would take
place and what it would seek to achieve.

20. After a period we joined the President.
21. The President was clearly familiar with the purpose of the meeting and we provided a summary
of what was proposed (arising from the earlier discussions referred to above).This included a

number of key principles.

21.1. For the enquiry to have credibility it needed to be open, independent and
comprehensive. It needed to be free from internal interference.

21.2. It needed to be quick as lengthy previous enquiries in other state entities led to
greater harm than good.
213, It needed the capacity and capability of the best investigators across commercial,

financial and technical disciplines. It was therefore not suitable for one entity to conduct it.
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21.4. It needed to be seen to be credible. Sound communications with sta keholders and
the public were necessary.

21.5. | cannot now recall whether my proposal for a retired judge to oversee the enquiry
was mentioned during this discussion. However it was always my contention that an
independent role was necessary.

21.6. The Board and the Minister (Brown) must be in agreement and supportive and seen
to be so.

21.7. | discussed implications of board and PFMA approvals.

21.8. The matter of suspension of top executives was discussed. The rationale supporting

suspensions was that;

21.8.1. If investigators were going to have the freedom to follow the evidence there needed
to be an environment free from fear or intimidation. These conditions do not have to
be “active” to exist and the passive presence of key people can inhibit openness. These
were precautionary suspensions and those included would be counselled on that point
as would the media release.

21.8.2. The risk to the business of suspensions of key people would be managed by
appointment of capable subordinates. A strong communication strategy would
convince stakeholders and the public that this was a positive not negative approach.

21.8.3. The enquiry would be limited to 3 months.
21.9. My own role would be to act as a coordinator and interface with the Board.

The President listened to these views and asked one or two guestions then he agreed. He
undertook to speak with the Minister and Mr Tsosti would speak with the Board.

As the matter was urgent | would travel to Johannesburg the following day and be available to
the board as and when required on the Monday 9™ March 2015.

That evening | drafted a proposed Board memorandum, proposed resolutions and forwarded
these to Mr Tsosti. The email also provided process guidance notes for Mr Tsotsi for the board
meeting. This note emphasised the need to inform the board of the President’s role and the key
requirements of the proposed enquiry. (Attached Reference pages 15-21.)

Between Monday 9" March and 11" March, | took formal legal advice on the proposed
suspensions. This included the opinion that the proposed suspensions were not inconsistent
with the Eskom disciplinary code or prevailing case law. {Attached Reference page 22}.

| prepared an aide memoire detailing the process of the suspension discussions together with
draft suspension letter which were reviewed, amended and finalised by the senior labour
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attorney consulted and these were forwarded in writing to Mr Tsotsi on the 11th March.
(Attached Reference pages 23-28)

| went to Megawatt Park in anticipation of being called by the Board. | took with me the senior
labour lawyer consufted and his associate to deal labour law matters if requested by the Board.
We were however later told the Board was not in agreement and we left. In part | considered
that that might be the end of the matter.

On Wednesday 11" | was again called by the Chairman to Megawatt Park. On this occasion | was
called into the board meeting.

28.1. Clearly the matter had already been discussed and agreed to. | was asked to
introduce myself and there were a number of questions. These included the proposed
suspensions.

28.2. We also discussed how the communication aspect of these should be managed. It
was critical to take the publicinto the board’s confidence and say what the Board was doing
and why. Experience dictates that transparency is critical to credibility.

28.3. During that meeting | had the impression that the Minister of Public Enterprises had
immediately prior to that meeting addressed the Board on the matter. | was not privy to
those discussions or the Chairman’s presentation.

28.4. It was quite clear to me that the board approved the enquiry and processes to
implement that were discussed and agreed.

After that meeting there was a press conference attended by a number of the Directors at which
the Chairman stated publically that there would be an in-depth enquiry, it would speedy and
was urgent. My appointment was coordinator was announced.

The media announcement created significant interest which was not immediately negative but
there was a credibility risk in the media narrative. This is importantin the context of the
following week's ratings announcement.

| met with Ms Mabude (chosen to lead the Board committee overseeing the enquiry) and we
discussed the scope and principles of terms of reference. | suggested matters such as the need
for an independent whistle-blower facility to allow people to give anonymous tip-offs and
meeting the executive team. Their input would be critical but more importantly their trust in the
process was critical. | also met with the Senior General Manager: Assurance and Forensic Office
of the Chief Executive and discussed the approach and IA involvement.

Ms Mabude and Mr Naidoo (Board Recovery and Build Programme Review Committee (BRBPR)
chair) and | met with the Executive (about 30 executives). Mr Naidoo introduced me as having
been appointed by the board to coordinate the enquiry. | was asked to provide a brief overview
of the enquiry and the purpose of the interaction with them — being to obtain input for the
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scope. It was agreed that they would provide this input to, | think head of legal, and these would
be forwarded to me to have considered in the proposed scope.

The enquiry was firmly in progress with Board and Minister’s approval, the executive and the
public informed and the enquiry in motion.

Following that | received a number of communications from Eskom including an invitation from
Mr Naidoo, a director, to join the Board Recovery and Build Programme Review Committee
(BRBPR) workshop the following week. His communication with that committee included
reference to the Board’s intention to commit to a “deep dive” investigation. This is relevant to
the recognition that the enquiry was underway.

| received an invitation to attend a Board A &R subcommittee (delegated board authority to
oversee the enquiry) meeting to be held on the 19th and then again on the 23rd March.

On the 12" March Minister Brown released a media statement endorsing the Board’s decision to
hold an in depth enquiry.

| was about that time required to provide my proposed draft terms of reference to Malesela
Phukubje the company secretary by Sunday 15th 6pm.

It was my view that it would be impossible to have a single entity undertaking the whole enquiry
and that streams were necessary with separate entities having the best skills and capacity
undertaking aspects best suited for them. They ought not have done advisory work for Eskom
that might conflict the enquiry.

Over the next few days | made enquiries with legal and accounting firms seeking those which
had capacity, capability and no prior conflicts (previous advice to Eskom).

39.1. I met with ENS and received from them a written “CV”. | considered them for the
commercial forensic investigation stream.

39.2. I had telephonic discussions and email communication with Grant Thornton for the
financial stream. Other leading accounting firms had previous advisory experience with
Eskom.

39.3. | canvassed potential names for the retired judge role and compiled a list with a
preferred candidate. This candidate would without any doubt have been welcomed by all
stakeholders and the public as providing the right oversight. That candidate was never
approached nor been made aware of his candidature as subsequent events interrupted that
process.

359.4. I spoke with industry experts as to potential candidates for the technical stream.
While this never developed further there was the formation of two teams for this area (it
being hugely complex and difficult to scope). One team would be an overseas technical
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entity and the other, a group of acknowledged South Africa technical experts (group of
“wise men/women”). The advantage would be that they would have “local” knowledge and
be able to assist with directing focus for the overseas entity.

| emailed the first draft terms of reference to Ms Mabude and the company Secretary on Sunday
15th at 7.05pm.

On the evening of Monday 16th | had a discussion with Ms Mabude regarding the terms of
reference which | had submitted. That discussion was brief. | was concerned that Ms Mabude
now refused to allow me access to the input received from the executives (see above). There
was a notable cooling of enthusiasm. That conversation ended with an agreement that | would
meet Ms Mabude the following morning at around midday (17th).

At 4.50 am on the 17th March | received an email from a Mr Thulo Selele copied to the Company
secretary purporting to inform me that the Board Audit, Risk and Compliance Committee would
now be handling the Forensic Fact Finding Enquiry (1 assumed to be referring to the enquiry |
was preparing for). | was informed that | was no longer required to attend meeting previously
arranged.

The time (4.50am) of this email struck me as peculiar. It was also contrary to the previous
evening’s parting understanding with Ms Mabude. My perception was there had been an
intervening event.

Upon making some enquiries concerning this abrupt change of events | received information
that a number of members of the board and some of the suspended executives had attended a
late night private meeting during the night of Monday 16th. | assumed that this was linked to the
early morning email cancelling my appointment.

Although recognising the factual implication of that notification, | did not regard that notice as
being a formal communication and continued preparing the terms of reference and interfacing
with the chairman.

On Wednesday 18th | forwarded to the Chairman of Eskom and Ms Mabude, a final draft of the
terms of reference, the proposed media release and a version of a draft TOR recommended to
me from the company secretary (for purposes of comparison to that submitted by myself)

{Attached Reference pages 42-56).

46.1. The terms of reference included the appointment of a retired judge — it would have
credible independent oversight;

46.2. It provided for independent professional streams to the enquiry with entities having
particular skills for each stream.

46.3. It was comprehensive in its terms — it was an in depth enquiry.

g 4
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47. In the covering email, | strongly recommended that the media statement be released urgently —
by midday same day (18th) as it was important to maintain a positive endorsement through the
press — public and stakeholder opinion was critical.

48. The media release ensured transparency and made similar reference to:

48.1. a retired judge;
48.2. informed the public that the terms of reference would be communicated publically;
48.3. the enquiry would commence the following Monday, on the 23" March.

49. At the same time. 18" March 2015, | also emailed a report to Ms Myeni, being the intermediary
of the President. This included copies of the same terms of reference and the proposed media
release being sent to the Chair and Ms Mabude. It also included a briefing document updating
on progress which included reference to the considerations of a retired judge. (Attached
Reference pages 29-41).

50. | emailed the same terms of reference to both ENS and Grant Thornton, both being considered
for the respective commercial and financial streams. (Attached Reference pages 57 and 58)

51. | never received any response to this email from Ms Mabude.

52. However the Chairman contacted me and informed me that he had spoken to Ms Mabude and
she had undertaken to come to his house as soon as she was able to discuss the documents
sent. He asked that | also attend.

53. By midmorning there was no further response from Ms Mabude and I called the chairperson and
suggested | visit him as the media were asking for comment.

54. Communication was now urgent and without clarity the company was beginning to receive
negative publicity. What was intended to be a positive intervention was evaporating. | was keen
to have information in the public domain and receive informed commentary in the press the
following day.

55. The Chairperson informed me that the Minister had called him and instructed him to ensure a
media report was issued due to the poor press — it was now a week after the announcement and
there had been no further media release and the public was already sceptical of Eskom.

56. The Chairman agreed to the media release and instructed me to forward it directly to the
company secretary and manager in his office. The instruction was that it should follow the
normal process and be copied to all directors and the minister but it be released immediately.
(Attached Reference pages 59-62).
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Later | realised it was never released and upon enquiry | was informed by Mr Tsosti that the
Minister of DPE and certain directors had objected to the press release and he had told the
company secretary not to release it.

He also informed me that the Minister’s office stated (hearsay) that protocol does not allow the
Board to appoint a retired judge without the President’s authority. | stated that to my
knowledge that is not true. Effectively this aspect of the TOR was being rejected.

Later that evening (Wednesday 18th) | received a call around 6pm from the Chairman asking me
to come to his house as the Ms Mabude had arrived. The three of us met and we first reviewed
the media statement. In effect the Ms Mabude wanted all the references to the scope and
approach including the retired judge and the use of three independent forensic teams to be
excised.

| provided reasons why | disagreed with that view and none of these reasons were pointedly
challenged by Ms Mabude. The response was simply “the committee does not want this”. When
| asked for reasons why the committee would have a different view Ms Mabude did not provide
any. At this time the Chairman intervened as he did not like the adversarial tone that the
discussion had taken on.

Ms Mabude then suggested that | attend a meeting of A&R the next day — Thursday 19th in the
evening and present my arguments to them. | subsequently received a formal meeting invite to
that planned meeting.

However that meeting was subseguently cancelled and my attendance not required. Instead an
urgent board meeting was called, | think for the Friday 20",

Following that meeting with Ms Mabude and the Chairman on the 18", I immediately on the 19"
March communicated in writing to both ENS and Grant Thornton that there was a hold on the
enquiry until further notice. In the case of ENS | included reference to my own frustration and
purpose at that time.(Attached Reference pages 63 -4 and 65 -67)

| was later informed that Mr Tsosti that members of the Board had met with the Minister on
Friday 20™ March concerning Mr Tsotsi’s role in the enquiry and that he was to appear before a
Board disciplinary hearing.

| was subsequently asked by his legal representatives to provide a statement of my and Mr
Tsosti’s roles in the matter for his disciplinary hearing, which I did. The content of that statement
to his legal representatives is substantially identical to this affidavit as it was a contemporaneous
record of events and formed a useful reference in preparing this document.

On the 21 March | drafted a letter for Mr Tsotsi to be addressed to Minister Brown complaining

about the Board’s role in terminating the enquiry. The purpose was twofold — it addressed the
Board’s attempt to remove Mr Tsotsi (said to be directly related to setting up the enquiry) and it

ya,
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addressed the Board role to terminating the enquiry as contemplated. (Attached Reference
pages 68-71).

Earlier that week | had advised Mr Tsotsi to also brief the Chairperson of the Portfolio
Committee on Public Enterprises (the same committee undertaking the current enquiry) on the
obstruction to the enquiry. On the 22" March 2015 | forwarded to the then Chairperson of the
Portfolio Committee on Public Enterprises the terms of reference as rejected by the Board and
drew her attention to what | considered the Board’s role in terminating the enquiry. {Attached
reference page 72)

| subsequently saw a press release from Eskom stating that | had been removed from the
enquiry.

I now wish to deal with aspects that appear to have concerned the Committee and which
directly impact my involvement in this matter.

My role

03 At the time | believed that the President had the intention of mandating an enquiry
as contemplated above and that he had the legitimacy of doing so;

70.2. This perception of mine has since been indirectly confirmed by the Constitutional
Court and the Public Protector which have held that the President is constitutionally obliged
to exercise his executive authority over the Executive, in furtherance of effective
governance of state affairs. | believe his intervention as understood by me would have
befitted that obligation;

70.3. The reasons for the enquiry given me at that time were in my view sound and much
was in the public domain at the time;

70.4, In my correspondence to the Board on the 8™ March, proposing the approach, |
referred to the President’s intervention and support for the enquiry.

70.5. When | attended the Board meeting on the 11""March the Board knew full well that
the President had instructed this intervention. It was also evident that so did the Minister.

70.6. | believed (and remain so) that the suspensions as contemplated were reasonable,
justified and lawful and 1 took formal legal opinion prior to their suspension that that was
so.

70.7. | provided a progress report to Ms Myeni as intermediary of the President on the
18™ March, which included the terms of reference, the media release and the list of
preferred retired judges.

€.
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70.8. | drafted the letter to Minister Brown making clear the Board’s obstruction with the
enquiry as contemplated.

70.9. | also informed the Chairperson of the Parliamentary Committee of Public Enterprise
of the same obstruction.

70.10. | caused the instruction to release the media statement. Had it been released as
intended it would have brought the public into the confidence of the scope and purpose of
the enquiry and would have been committed the Board to its full execution.

70.11. From my first engagement my position was that | would do it if it was open,
independent (and seen to be so), having proper credible oversight, with skilled and credible
resources. That was never challenged until rejected by the Board. That position was
contemporaneously, then privately, disclosed to the ENS representative in an email
appended here.

70812" | am of the opinion that all these actions, contemporaneous to events during the
first two weeks of March 2015, demonstrate that | had a bona fide and reasonable belief
and intent to conduct a befitting enquiry for the benefit of the company.

The suspensions

LT The precautionary suspensions were considered during the meeting of the 8th
March. Precautionary suspensions would have been a standard approach that | would have
considered.

L7, At the time public allegations of mismanagement and wrongdoing were rife and the
escalating power outages were a major economic concern.

71.38 | rationalised that if these conditions existed then the top management to whom all
activities and people ultimately report ought to have had knowledge of them.

71.4. This has subsequently been borne out in the Public Protector Report and the
Guptaleaks that already at this time very serious acts of misconduct had occurred and were
continuing. In fact the first Tegeta contract was agreed and formally executed prior to the
suspensions.

71.5. | would have considered key areas of the business that the enquiry would focus on
and also whether anyone in those areas may have a propensity to interfere or have such a
presence as to create a perception of potentially impeding the investigation.

71.6. | would not have known the identity of the individuals beforehand but at the
meeting of the 8th we had identified the roles and names of three executives and these
were named by me in the board briefing document that | drafted and sent to the chairman
that same evening (8th).

e
ZARHA
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1o Mr Matona (CEO), Mr Marokane (Group Capital) and Mr Koko (Commercial and
Technology) were named in the suspension briefing memorandum that | forwarded to Mr
Tsosti prior to the Board meeting on the 11th March. | cannot recall when the 4th
executive was added. Ms Molefe had not been part of my initial proposal.

71.8. | believe that staff below these executives, generally have knowledge of activities
but feel inhibited with the perceived or real presence of senior executives to come forward.

An example of this type of fear and direct interference has since been alleged during the
disciplinary hearing of Mr Koko.

71.9; While there was unverified information that the three might have had previously
been perceived to impede an investigation of their areas of responsibility, it was made clear
that no direct aspersions or allegations were intended or contemplated at that stage. That
was the task of the investigation.

p/1. 04 The executives were to be individually counselled regarding that point and this was
publically stated to staff and the through the media. The suspensions were precautionary to
allow the investigation to proceed quickly and free from any perceived influence while
acknowledging that if wrongdoing was found then some accountability rests with top
management.

71.11. These suspensions were proportionate to the severity of the crisis and were
inextricably linked to the investigation and in in accordance with the law and the Eskom
disciplinary policy (see later)

Subsequent events related to the suspensions;

72.1. On the 17" April 2015 (one month after my removal and prior to the appointment of
Dentons), Minister Brown announced the appointment of Mr Molefe as acting CEO.

7228 Minister Brown is reported in the media to have commented that she wished Mr
Molefe would remain for at least a year and should Mr Matona come back they would look
for another position for him.

/7 2k Such an intended move would have been in conflict with the legal justification
contemplated in my recommendations at the time of the suspensions.

72.4. The board entered into exit settlement agreements with three of the executives at
an early stage after their suspensions and certainly prior to the Denton’s first interim report
(June 2015).

72.5. Given that Dentons reportedly showed no wrongdoing by the three, it needs to be
guestioned why they were not then reinstated rather than exited.

5
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712.8. The one executive that the Board did reinstate has since faced a disciplinary enquiry
for alleged wrongdoing.

72.7. The question has been posed whether the suspension of the executives on the 11th
March directly resulted in the downgrade of Eskom the week following the suspensions.

72.8. The risk of the downgrade was contemplated at the time.
72.9. However it warrants further enquiry whether it was the suspensions per se that

triggered the downgrade or by the hiatus and confusion caused by cancellation of the
enquiry the week immediately before the downgrade.

A VS DN
NICHOLAS HUGH LINNELL

| certify that:
I The Deponent acknowledged to me that:

He knows and understands the contents of this declaration;
He has no objection to taking the prescribed oath; and

0w >

He considers the prescribed oath to be binding on his conscience.

1. The Deponent thereafter uttered the words, “I swear that the contents of this
declaration are true, so help me God.”

1. The Deponent signed this declaration in my presence on the O(\ujay of March
2018

e 7079909-1
BAABIESA)  w/o

COMMISSIONER OF OATHS

Signed on Oﬁ’“ﬁ March 2018 at Cape Town
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Nick Linnell
From: Nick Linnell <nickl@theprojectoffice.com>
Sent: Sunday, 08 March 2015 6:37 PM
To: 'ztsotsi@liquifire.biz'
Subject: Board memorandum and resolutions 9th March 2015.docx
Attachments: Board memorandum and resolutions 9th March 2015.docx
Dear Chair

Please find a copy of the memorandum and proposed resolutions. If you are happy | would suggest that you require
the company secretary to adapt to any format standards used by Eskom.

Could you also review the substance of the this to ensure that you feel it makes the point adequately.

This document would be circulated together with a notice of an urgent meeting for the Board to attend at 9am or
10am(if you believe it will give members more time to attend).

It is critical that the company secretary communicates this notice both in email and verbally confirming that he has
delivered the notice to each director.

At the meeting it will be important to record the directors who are not present, whether they received the notice.
We need to have at least 7 members present.

Once you get the green light please call each director providing them with context

1. The President has engaged both you as chairman and the minister regarding the current status of Eskom. It
is his view that the effect on the economy is massively understated.

2. He believes that the Board is obliged to address the weaknesses and challenges facing the company. In
order to do that the board must be certain that it has the accurately facts to hand. Once it has these facts it
should act decisively and with conviction. The current manner in which this crisis is managed is untenable.

3. Anindependent enquiry is possibly the best approach as that has the capacity to act urgently and potentially
has an independent and objective approach. It will also be seen to be more transparent.

4. You have also had a conversation with the Minister who has concurred with the initiative proposed by the
President and formulated by yourseif and the approach proposed. As this affects the national interest you
request the Board to address this positively as the eyes of the nation are on us.

5. The proposed approach requires that a small board committee oversea the enquiry team. This investigation
team must have the unfettered access to all information without any influence of the executive. There must
not be any counter-productive influences.

You would like an indication of their support.
7. Stress the matter is extremely sensitive and no communication may be made to any outside party and most
particularly the press.
Please call me if you need more information
Kind regards
Nick

o

email: nickl@theprojectoffice.com
cefl: 083 488 1000
tei: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com

The Project Office
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Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell| M Green
Postal Add PO Box 15813 | Panorama | 7506
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ESKOM SOC

9™ MARCH 2015

Memorandum

The Company has implemented rolling restricted supply to all areas for a number of months.
Notwithstanding the integration of Medupi unit 1, continued maintenance and unscheduled shut
downs have and will inevitably cause ongoing planned and unplanned outages. The CEO is on public
record as having forecast that these will continue for as much as 5 years,

Medupi and Kusile are years behind schedule and tens of billions over budget.
Lost revenue as a result of lost sales arising from supply not meeting demand runs into billions.
Escalating funding shortfalls have increased the interest carrying cost beyond prudential limits.

Eskom has been obliged to seek increasing funding from treasury. The forward forecast anticipates
that funding shortfalls will continue.

The Company has also been subjected to public embarrassment relating to tender and other
expenditure disputes -some of which have becomes litigious. These compound current negative
perceptions of Eskom.

The impacts of these failings are numerous and the consequential risk extends far beyond the
Company to all South Africans. Economic capacity is being severely restricted across all sectors and
curtailed foreign and domestic investments postponed or cancelled outright. These in turn create a
spiral effect with increasing unemployment and pressure on the fiscus.

The past response by Eskom has been to offer the public little insight to the causes and little
guidance to the future. Public announcements are often uninformative or silent. The perception is
that there has been a tendency to deny and defend. As a consequence neither business nor the man-
in-the -street has any notion of what the future holds. That perception extends to a belief that -
"neither does Eskom". This Board is duty bound to establish the facts and to address the causes and
implications.

Until this moment the Board has been entirely reliant on the Executive for information pertaining to
these challenges. It is abundantly clear that this in itself is part of the problem. This Board has no
independent and objective insight into the extent that some of our failings might be caused or
exacerbated by management failure. Given the abnormal risks facing the Company and its
obligations to the public, this board must know the facts - as unpalatable as they might be.

The Board is also in an unenviable position as it is known that the Executive relationship with the
shareholder can at times be more engaging that it is with the Board. While this Board can have no
quibble with close shareholder relationship this may not be a substitute for proper and sound
corporate governance.
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Given the severe risk of further outages and little independent understanding of the facts, there it is
critical that the Board act immediately - to establish first-hand the causes of these challenges

It is recommended that the Board urgently authorise and mandate an independent, external enquiry
to establish the facts of the current difficulties. This enquiry must be unfettered by management and
the Board and other policy stakeholders. It must be seen to be credible and objective. It must have a
mandate to be penetrating and unhindered.

The Board must ensure that it creates the space and environment within the company and amongst
stakeholders for the investigators to fulfil this mandate unimpeded and without influence.

The resolution before the Board provides the authority for such an enquiry.

In order to facilitate the urgent and independent execution of this resolution, a further resolution
provides the delegation of the selection, mandating and contracting {including terms of reference)
and oversight of the enquiry to a board subcommittee. While this subcommittee remains
accountable to the full Board, the subcommittee should have the Board's delegated authority to take
all such steps and measures as the subcommittee deems necessary to ensure the fulfilment of the
mandate, as the board would itself have.

There is therefore an urgent and pressing need for the Board to gain first-hand an unabridged review
of the facts and their impact.




ESKOM SOC

DECISION RECORD OF THE BOARD
9TH MARCH 2015

Resolution

1,

That this Board resolves that there are exceptional circumstances demanding the necessity
for an urgent meeting of the Board of Directors. Ordinarily notice of at least 7 days is
required. Due to these exceptional circumstances (recorded in the memorandum) this Board
resolves to accept short notice and to receive and consider the notice and resolutions of this
meeting.

That this Board resolves that an external and independent enquiry be set up to investigate
and determine the facts relating to the current technical, commercial and structural status
and any acts and/or omissions that have contributed to the current deficiency of generating
and distribution capacity of Eskom.

That the Board resolves to appoint a Board subcommittee comprising Zola Tsotsi,
Chairperson of the Board, Ms Chwayita Mabude, Chairperson of Audit and Risk Committee
and Zethembe Khoza, Chairperson of People and Governance Committee, mandated with
delegated authority of the Board to determine the terms of reference of the enquiry; the
selection, mandating and contracting of the independent investigators; and the oversight of
the enquiry. The subcommittee shall have the Board's delegated authority to take all such
steps and measures as the subcommittee deems necessary to ensure the unfettered
fulfilment of this mandate, as the board itself would have such power and authority, and
further, without limitation, to ensure that the environment within the Company does not
hinder or create a perception of hindering the enquiry and to take all such necessary steps to
ensure such.

That the Board authorises the Chairperson in consultation with the Minister and the Minister
of Finance to approve expenditure sufficient and necessary to fund this enquiry.

That this enquiry shall be required to present its final report to the Board, the Minister and
the Presidency no later than the 30" June 2015.

That the subcommittee shall have the authority to deviate from the requirements of Eskom’s
Procurement Policies and Procedures as is necessary given the target to complete the
investigation within 3 months {urgency) and to appoint such persons or entities to conduct
the enquiry that are independent of Eskom and free of any influence or suspicion of
influence of any party that might have any effect on the enquiry, save that the subcommittee
shall if required provide reasons to the Ministry of Finance for any such deviations.
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Resolution 1

| Approved

Resolution 2.

| Approved

Resolution 3.

| Approved

Resolution 4

| Approved

Resolution 5

| Approved

Resolution 6

Approved

J 00001

Not Approved

Not Approved

Not Approved

Not Approved

Not Approved

Not Approved

100000

U16-NHL-045

20

Conditions / Follow-up Actions:
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Members: Signature:
1. Zola Tsotsi
2.  Tshediso Matona
3.  Tsholofelo Molefe
4.  Ms Chwayita Mabude
5.  Norman Tinyiko Baloyi
8. Dr Pathmanathan Naidoo
7. Venete Klein
8. Nazia Carrim
9. Romeo Kumalo
10. Mark Vivian Pamensky
11. Zethembe Khoza
12. Dr Baldwin Sipho Ngubane
13. Devapushpum Viroshini

Naidoo
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Nick Linnell
S R e e S T R
From: Fritz Malan <fmalan@ensafrica.com>
Sent: Wednesday, 11 March 2015 11:09 AM
To: Nick Linnell
Subject: RE: suspension briefing notes f (Eskom).docx

am t your briefing note on the suspension and have aémog? finalised my (limitedj comments. | am happy
’in 1t the proposed approach is not inconsistent with %te‘agfap’h 3.4 of the disciplinary code or the prevailing case taw
n st spanc;x . 1 will also look at the iettex of suspension and comment. | do not have the resolution you refer toin m
possession - M}iaﬁ you mail me a copy?

p)

looking a
po

Kind regards,
Fritz

From: Nick Linnell [mailto:nickl@theprojectoffice.com]
Sent: 11 March 2015 09:25 AM

To: Fritz Malan

Subject: suspension briefing notes f (Eskom).docx

Hi Fritz
My information is that the Board meets this morning and a decision will be out by say 11am.
The suspension discussions will follow immediately thereafter

Could you:
1. Review the resolution provided the other day and be satisfied that the subcommittee will have the power
to suspend

2. Review the attached — and turn upside down if you need. This forms an aide memoire to the subcom in
these discussion.

3. We need to doit right

4, Review the letter of suspension and correct as necessary

5. Advise on any other risk as you feel fit

Many thanks

Nick
Fritz Malan
director
employment

tel: +27 11 269 7600
cell: +27 83 258 8832
email: fmalan@ENSafrica.com

offices: ENSafrica locations

argeti law fmﬁ

mio@ ENSafricz com
ENSafrica com

P

This email contains confidential information. it may also be legally privileged. Interception of
this email is prohibited. The information contained in this email is only for the use of the
intended recipient. If you are not the intended recipient, any disclosure, copying and/or
distribution of the content of this email, or the taking of any actien in reliance thereon, or
pursuant thereto, is swrictly prohibited. Should you have received this email in error, please

1




Briefing notes for pre-suspension hearing — aide memoire

Background

The suspension is not a disciplinary tool. Itis known as a precautionary suspension as its purpose

is to ensure that the investigation is carried without interference or influence from the

employee. In this case the Company believes that the presence of the employee might

jeopardise any investigation. It does not indicate any judgement on any allegations and does not

infer any guilt.

Any labour measure must adhere to the basic principles of fairness. This requires:

2.1. The employee must be informed of the allegations against him within a reasonable period
of time prior to the hearing (see later)

2.2. The employee must understand the nature of the allegations against him

2.3. He must have an opportunity to hear the allegations and test them

2.4. He must have the opportunity to counter them and provide his version

2.5. The employer must consider both versions and make a decision based on the facts and law
without any prejudgement. It cannot have made up its mind beforehand.

A pre-suspension hearing is exactly that — it is a hearing to decide whether to suspend or not. It

must follow the principles above;

The hearing is an internal hearing. The employee is not entitled to any outside representation.

He may not invite his lawyer.

The employee must attend the hearing if instructed to do so. He cannot refuse

An outcome of the meeting may if appropriate and satisfactory to the employer result in the

employee agreeing to take paid leave at his/her own volition to limit any risk to his/her

reputation — which is not an intended outcome for the employer. This may then be

communicated as a decision either of the employee or an agreement with the employee to step

aside for the period of investigation to enable the investigation to proceed without any

perception of potential influencing of the investigation by the employees.

Pre-suspension hearing

pl.

The Chairperson to lead the discussion. All three members of the subcommittee must be
present.

Either a detailed note or a recording of the conversation should be made.

Inform the individuals that the Board has considered the need for an enquiry to investigate the
organisation as a whole and the causes of its current circumstances and identify any
acts/omissions associated with serious negligence or wilful acts/omissions that contributed to
this.

Restate points above points 2-6 under “Background”

Inform the each that this session now constitutes a hearing to determine whether he should be
suspended or not pending the completion of the investigation. Stress that no decision has been
taken to suspend — it is a proposal and would only be decided after having heard his input.

If so determined then this would be a precautionary suspension.

U16-NHL-048
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6.1. It would not indicate fault or wrongdoing - that would be left to the investigation to
consider.

6.2. Any precautionary suspension would be on full pay and benefits

6.2.1.Stress that these are only allegations and that the Board has not come to any
conclusion as to their truth or otherwise.

6.3. The proposal to place him/them on paid suspension is not made lightly but it is suggested in
the interests of fairness to both him/them and the Board and in the interests of the
Company.

Explain to the individual(s) that:

7.1. The Board has considered that the may be a risk to the investigation being properly
conducted with the employees [each treated individually not as a group) at work and there
is a risk of interference — whether deliberate or not. The Board believes that the presence
of the employees, and particularly given the positions which they occupy, might jeopardise
the investigation into the alleged misconduct or pose a potential risk to the Company.

7.2. A major principle of this enquiry is that it is independent and free from influence {active or
passive) of any persons who may be implicated and who has the situational influence to
inhibit the enquiry and fact gathering.

7.3. The board is considering suspension of certain employees and need to consult with each to
determine whether this is an appropriate approach.

7.4. Stress in this situation suspension does not imply guilt or wrong doing. It is precautionary in
nature.

7.5. The subcommittee is of the view that the following persons might reasonably be considered
for precautionary suspension:

7.5.1. Tshidiso Matona
Chief Executive
372 Jutlander Road
Beaulieu

7.5.2.Dan Marokane
Group Executive
Group Capital
4 Sunset Villas
5 Vickey Avenue
Morningside
2196

7.5.3.Matshela Koko
Group Executive
Commercial and Technology
325 Spoonbil Way
Zanadu Residential Estate
Hartbeespoort

7.6. The “allegations” or requirements that need to be addressed are:

) L

A~
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7.6.1.The totality of the enquiry is to determine whether there have been any wilful, or
negligent or corrupt/wrongful acts or omissions on the part of any employee or service
provider that has given rise to or contributed to any failure of Eskom to distribute the
energy output that Eskom is capable of producing and distributing;
7.6.2.The three are heads of critical service delivery departments and in the case of the CEO
of the organisation as a whole. In the event that any wrongful conduct or
mismanagement is established it is probable that some of these are established in
departments under their control and that they will have ultimate accountability in
relation to such wrongful conduct or mismanagement.
7.6.3.It is important that they not be present at work during the investigation asitis a
possibility and there is likelihood or a perception or fear held by employees that their
careers might be at risk if they provide information that might reflect badly either on
the organisation, its leadership or the individual executives concerned.
7.6.4.1n the event that serious and material wrong-doing by the three executives, or conduct
which they ought to have been aware of in their areas of responsibility and failed to
detect it {negligent), or were wilful in participation or cover up of is uncovered by the
enquiry serious additional business risks may have accrued to the organisation during
the period of the investigation. In any of these conceivable circumstances the
executives might reasonably be also be expected to supress or cause others to
suppress the exposure of such information.
7.6.5.Should they be in office there is a reasonable risk that their presence will inhibit the
gathering of evidence, the freedom of people to come forward and provide
information and also inhibit suppliers from freely sharing information pertinent to the
investigation.
7.6.6.There are also specific instances in relation to the ToR of the investigation that
illustrates the risks involved.
7.6.6.1. In respect to the CEO there is an allegation that he has covered up certain
alleged wrongdoings of Mr Marokane and Mr Koko. If correct this demonstrates

a propensity to cover up matters of wrongdoing
7.6.6.2. In the case of Mr Dan Marokane an allegation that he interfered with

security investigating wrongdoing that occurred on the company premises
involving Mr Koko. At the time Mr Marokane was acting CEO. This is an allegation
which has come to light and requires investigation and will form part of the ToR.
In the event that it is true it demonstrates his ability and propensity to interfere
with an investigation.

7.6.6.3. In respect of Mr Koko there is an allegation that also requires investigation
and shall form part of the ToR that he wrongfully suspended Mr Sekhasimbe for
ulterior motives which might include an attempt to cause a division between the
Chairperson and the Board. This if true would show a propensity to wrongfully
use his position to achieve an improper outcome.

7.6.6.4. These instances lend weight to the risk of executives interfering in this
investigation.
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8. Ask him to consider what you have said and invite him to give reasons why a precautionary
suspension would not be in the interests of Eskom in the light of the need to conductane
enquiry.

9. Tell him that should he require some more time he is welcome to give it some thought before
you resume and you suggest 1 hour and set a time to continue. Ask him not to leave the office.

You leave him there and you come back.
On resumption of the meeting

1. Onresumption, note that this is a continuation of the earlier session and summarise what has
happened:
1.1. The Board wishes to investigate allegations of serious misconduct.
1.2. The matter by its nature but also is serious due to his pivotal role in leading the organisation
and it is urgent as the company must urgently address its future.
1.3. He has had an opportunity to consider the allegations and to consider reasons for the board
not to suspend him.
1.4. Stress the Board has not yet made any decision to suspend.
2. Ask him for reasons why he feels that he ought not to be suspended.
2.1. These must relate to the suspension and not the enquiry
2.2. If he wants to argue that he is not guilty of anything then reassures him that a suspension
would not imply any fault and is precautionary.
2.3. Whatever reasons are given by him should be considered and he must be told whether they
are acceptable or not.
2.3.1.The issue is only is there a reasonable risk of him interfering with the investigations.
2.3.2.If you are able to respond to any of his reasons you should do so
2.4. After this discussion is exhausted, ask him whether he has anything more to say.
2.5. If not, ask him to wait outside for a time while the Board considers the matter.
2.6. After considering, if you as a Board subcommittee remain convinced that thereis a
reasonable risk of interference then you may suspend.
2.7. Call him back in and inform him of your decision.
2.8. Hand him the attached suspension letter and ask him to sign.
2.9. Stress the following:
2.9.1. Suspension shall be until further notice
2.9.2.He shall continue to receive full pay and benefits
2.9.3.He may not contact or be in contact with any employee of the Company and may not
enter any company premises unless expressly authorised to do by the Chairperson.
2.9.4.He may not contact any persons who might reasonably be considered a potential
witness.
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Letterhead of Eskom

Mr [insert]

11" March 2015

Dear Mr [insert]
YOUR SUSPENSION AS [insert]

1. |refer to the meeting of today, 11" March 2015, wherein we discussed the company’s concerns
regarding the serious state of the company and the Board resolution to conduct an independent
inquiry into the possibility that the power delivery may be compromised by either intentional or
negligent conduct. Due to the nature of this enquiry and the importance of it being free of any
influence from leadership in the organisation, pending the completion of an investigation into
these matters, you should be placed on suspension w\ithou‘t any loss of benefits and pay.

2. | confirm that you were advised of the nature and extent of the enquiry and that you were
afforded an opportunity to make representations to the Board subcommittee why you should
not be suspended pending the outcome of the enquiry.

3. You were advised that the Board subcommittee was considering placing you on precautionary
suspension because of concerns that might pose a risk to the influence- free requirement of the
enguiry.

These concerns have been discussed with you.

5. | confirm that you made various representations in respect of your possible suspension. We
have considered them thoroughly.

6. We have concluded that, in view of the serious nature of the above and after having considered
your representations, the company regrets to inform you that it has decided to suspend you on
full pay without any loss of benefits to be calculated from today pending completion of the
enquiry.

7. In order for the investigation to proceed as expeditiously as possible, it would not be
appropriate for you to remain at work whilst such investigation is in place. You will be advised of
the outcome of the enquiry as soon as possible.

8. At that time the subcommittee will consider the enquiry report before considering the matter
further.

9. You are instructed to remain in telephonic contact with me during the period of your
suspension. We expect you to be contactable in the event that it is necessary for you to attend
at the company premises during normal working hours for the purposes of assisting with such
investigation. You are further directed not in any manner to approach any member of the
company staff, its clients or any third party with whom the company presently has or has had
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dealings in the past (including the media) without obtaining my prior written permission. You
are also directed not to attend at the company’s premises during the period of your suspension.
The company will regard any contravention of the above instructions in a serious light and
further disciplinary steps may be instituted against you in respect of such contravention. You
are in addition requested to hand over all work tools issued to you including but not limited to
access cards, ceil phone, laptop and the iike. You are not to make use of the company’s
information technology hardware and software such as intranet and internet facilities during
your suspension.

You are requested to surrender your company access card, office keys, laptop and any other
company property, documents, computer disks and the like in your possession, with immediate
effect.

Should you feel uncertain about any aspect of the contents of this letter, you are requested to
contact me telephonically.

Yours faithfully

Duly authorised:

For and on behalf of the Board

Zola Tsotsi
Chairperson

| acknowledge receipt of this notification:

Signature: Date: Time:

Insert name

Sighature Date: Time:

Zola Tsotsi

In the event that the employee refuses to sign:

Declaration of witness: | confirm that | have witnessed that this form has been handed and
explained to the above named employee.

Signed Position Date
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Nick Linnell

From: Nick Linnell <nickl@theprojectoffice.com>

Sent: 18 March 2015 07:19 AM

To: 'skillsdm@mweb.co.za'

Subject: Update

Attachments: Draft Terms of reference - Eskom 18032015.docx; Media release 18032015.docx;
Eskom briefing.docx

Tracking: Recipient Read
‘skillsdm@mweb.co.za' Read: 2015/03/18 12:38 PM

HiD

Please find

1. Briefing document

2. Terms of reference — to be confirmed

3. Media statement — to be confirmed
Chat now :
Regards
nick

E‘éicﬁLinneﬁ

A

email: nickl@theproiectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com

The Project Office

Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell| M Green

Postal Add PO Box 15813 | Panorama | 7506
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Eskom

Briefing

|8

Background

1.1.A week ago on the 11™ March the board approved the commissioning
of an independent inquiry into the status of the company.

1.2.Since then there has been some difficulty is settling the terms of
reference and appointing the key service providers. This now appears to
be resolved

1.3.During the week there has been much media speculation. In principle
most people are pleased that government has taken this action but
sections of the press have looked to find some conspiracy.

. Current position

2.1.Terms of reference. These have been agreed with the chairman of the

board and are presently being sent to the member of the oversight
committee (A&R committee). Following some obstruction over the past
few days we anticipate this will be cleared.
2.2.The members of the inquiry team.
2.2.1. We will appoint an independent retired judge to ensure that no
conflict of interest or undue influence is introduced. It will be

reactive role where any allegations of improper influence that arise
will be referred to him to assess and report to the Board and
shareholder. Suggestions:

2.2.1.1. Former Chief Justice Sandile Ngcobo (preferred)

2.2.1.2. Justice Zak Yacoob

2.2.1.3. Justice Myberg

2.2.1.4. Justice Robert Nugent

2.2.1.5. Justice Meyer Joffe

2.2.2. Professional service providers
2.2.2.1. Commercial forensics — preferred — Edward Nathan
Sonnenbergs
2.2.2.2. Financial- preferred Grant Thornton
2.2.2.3. Technical - under consideration
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3. Media
3.1.We propose to release the attached press release. It will spell out the
process, the independence and the fact that media releases will provide
full details. This more clearly acknowledges the current failings at Eskom

4. Timetable

4.1.18™ March — press release

4.2.18™ march confirmation of Terms of Reference

4.3.19™ March appointment of professional teams and further media
statement

4.4.23"™ March — begin inquiry

4.5.Stakeholder engagements to ensure ongoing public support and
visability.

4.6.10" June — final report

Attached

1. Proposed terms of reference
2. Proposed media release
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DRAFT
TERMS OF REFERENCE FOR A FACT FINDING INQUIRY
AT

ESKOM HOLDINGS (SOC) LIMITED

TERMS OF REFERENCE

1. PREAMBLE

The Board has received complaints and concerns raised by various sources, both internal and
external to Eskom with regards to, inter alia, sufficiency and reliability of supply of electricity;
escalating build project costs; escalating maintenance costs; high costs of primary energy and
the inordinately high costs of the bond programmes that Eskom has participated in recently.

These together with the Board's own review, make it clear that the Company has failed to fulfil its
mandate of providing electricity to meet the needs of business and the public. To the extent that
we have failed, this must be fixed. We accept this reality and resolve to urgently and effectively
work towards restoring the service and the performance (financial and operational) of Eskom to
where it is expected to be.

We are committed to rooting out all misconduct and inefficiency. We will pursue these twin
challenges with vigour. We will determine what is wrong, what needs to be done and we will
begin to fix it. Misconduct will be stopped and some inefficiency will be righted immediately.
Some of the major infrastructural and systemic issues may take time but the process of
improvement will start immediately and will be sustained. We are committed to this improvement.
It is our mandate.

To achieve this we need to be clear about where to start. To identify what is wrong and what it
will require to fix. We recognise that this must be seen to be believed. The process and our
actions must be transparent.

The Board has therefore recognised the need for independent assessment of the state of the
company’s capability and performance. To ensure this proceeds quickly and without hindrance or
interference we have taken a number of steps.

The Board of Directors has delegated the authority to institute the inquiry to the Board Audit and
Risk Committee which shall oversee the process. The Board has appointed an inquiry
coordinator who shall be responsible for the implementation of the inquiry as mandated in the
terms of reference. The terms of reference will provide for sound and transparent governance
and these will be made public.




Included in the authority to institute this inquiry is also the authority to:

e To consider and approve the terms of reference as proposed by the project coordinator;

« To consider and appoint a retired judge to oversee the independence of the inquiry from
amongst a panel recommended by the inquiry coordinator;

e To consider and appoint services providers for the three separate areas of inquiry from a
panel proposed by the inquiry coordinator;

e Toreceive and consider the interim and final reports and provide comments to the inquiry
teams as necessary;

e To ensure that the scope of work as defined in the terms of reference are delivered within
prescribed time lines;

e To approve a budget for the execution of the inquiry;

2. OBJECTIVE/PURPOSE

To provide the Board and Shareholder with an assessment of the current state of Eskom
and in particular to determine the existence of misconduct and inefficiency; the reasons
for the current lack of, and inconsistency/ unreliability of supply of electricity to
customers; to determine the causes of engineering failures, delays and cost overruns; to
review primary energy sources, costs and quality of supply; to review the financial
solvency, liquidity and the cost of funding of Eskom and the poor operational
performance and to provide recommendations with regard to required actions.

The inquiry must be free of all influence or interference and shall be so structured as to
ensure that independence is seen to exist.

3. APPROACH

The inquiry shall be subject to the oversight of a retired judge to ensure that the inquiry is
free of influence and is objective.

The inquiry will be managed by a project coordinator who shall be responsible for the
delivery of the mandate.

The inquiry shall focus separately on technical, commercial and financial facets of the
Company. Each will be performed under separate inquiry teams selected having regard
to their particular skills and independence.

4. TIMING

The inquiry shall commence on the 23rd March 2015 and shall provide its final report
and recommendations to the Board not later than 19th June 2015.

5. RESOURCES

5.1. The inquiry teams shall have access to all documentation and other data belonging
to the Company as deemed by the inquiry teams to be necessary and shall be
permitted to interview and receive information from any employee and supplier as
necessary.

5.2. Each team and the inquiry coordinator shall have access to all premises of the
Company at all reasonable time and upon reasonable notice;
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5.3. The internal audit department will provide assistance as agreed from time to time
with the Head of Internal audit department.

5.4. The Board subcommittee shall provide appropriate and necessary assistance to the
inquiry teams as requested from time to time.

5.5. Board and board committee agenda packs and minutes shall be available to each
team on request.

5.6. The Company shall provide a meeting room sufficient to house 6 persons and shall

provide access as required to interview rooms.

5.7. All prior inquiries and reports in connection with matters included in this scope shail
be made available to the inquiry.

5.8. The inquiry shall be permitted to establish an independent reporting “hot-lines”
enabling internal and external people to provide anonymous input to the inquiry.

5.9. The respective teams comprising the inquiry shall meet on a fortnightly basis to
ensure coordination.

. SCOPE OF INQUIRY

The scope below may be limited in consultation with the Board subcommittee having
regard to the budget and time available save that this may only be limited on the basis of
what the teams’ deem in their discretion to be “material” in the circumstances of the
information available.

6.1. Technical

6.1.1. In respect of all generating plants’ (+/-87), benchmark maximum output
capacity, planned capacity and actual output for the immediate past 36 months;

6.1.2. Review current status of all generating plants and provide opinion on the
causes and contributory factors for sub optimum output (in excess of 33 require
major repair);

6.1.3. Review all major incidents at plants and their causes and any avoidable
factors not acted upon (including communications between plant and
executive);

8.1.4. Review maintenance requirements of all generating plants assessing actual
vs planned maintenance and review all contracts and service level agreements
and compliance to the same as well as costs relative to plan. Have particular
regard to all unplanned failures and review in context of maintenance
conducted/not conducted,;

6.1.5. Review all 3" party electricity supply available to the grid (including proposals
received but not acted on) and compare to actual supply connected to the grid
for the past 36 months. Provide an opinion on the technical reasons and cost
implications for not having connected when possible. Review all information
including correspondence, negotiations and contracting with regard to that
supply and reasons for less than optimum connected supply. In addition,
consider the available potential of supply from foreign countries and determine
any reasons for supply (from time to time) less than that potential and consider
any reasons thereof;

6.1.6. Specifically enquire into the principal causes of failure at Majuba and Duvha
and make recommendations as necessary. In so doing have regard to
management reports and independent insurance/assessor reports and

A
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determine the degree of transparency of reporting to the Board and have regard
to the reasons for any late submissions of these reports to the Board.

6.1.7. Conduct high level reviews of the new builds at Medupi and Kusile and
determine the principal causes and contributory factors to the overruns of cost
and time.

6.1.7.1. The degree of depth of this report to be agreed between the
subcommittee and the inquiry team bearing in mind the time available.

6.1.72. To determine whether appropriate contingency plans were in place
and acted upon at the earliest possible instance;

6.1.8. In collaboration with the Financial and Commercial inquiry teams to the
review the supply of primary energy (coal, diesel, gas, water) to all plants over
the past 36 months and determine whether supplies met specification, quality
and delivery requirements (also have regard to any incorrect specifications
provided). '

6.1.9. Review the causes of disruption of power to two Rand Water pumps at Rand
Water in September 2014 paying special attention to any lack of proactive or
reactive management response i.e. were there warning and how effectively did
we react;

6.1.10. To consider the impact of weather on the performance of any of the plants
and to provide an opinion as to whether these risks could have been mitigated;

6.1.11. To review risk management and contingency plans to determine that such are
sufficient to negate any generation risk, and at times of plant failure and
whether such were implemented effectively.

6.2. Commercial

6.2.1. Review all procurement and other contracts for capital projects, primary
energy supplies and operational services (exceeding R1 million or such figure
as varied with agreement with the subcommittee) for the past 48 months and
determine adherence to supply chain policy and business case approvals. Have
special regard to any contracts and payments made but not matched to
specification (cost, time and quality). Have regard to any rolling or renewed
contracts that have cumulative value above the threshold;

6.2.2. Review all contracts related to Medupi and Kusile from inception. Review
these in context to the original business case and adherence to tender and
supply chain requirements. The focus to be on commercial matters and not
technical. The team to coordinate their inquiry with the Technical and financial
teams.

6.2.3. Review employee and contractor contracts and payments made to employees
and contractors and identify any that bear prima facie concern.

6.2.4. Undertake electronic assessment of all company email correspondence,
identifying certain key words to be proved by the subcommittee, for the last 24
months, and where appropriate undertake interviews with internal and external
parties to probe where indicated.

6.2.5. Review a random sample of internal correspondence between project leaders
and plant/project management on Medipi, Kusile, Majuba and Duvha and
identify whether plant management foresaw problems and communicated risk
upwards. Review management reactions;
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6.2.6. Similarly (plants as per above) review all correspondence between suppliers
and company in which disputes are debated. Interview suppliers as necessary.

6.2.7. Review new posts created over past 36 months and provide a schedule of
position and TCC.

6.2.8. Review all executive and Board reports pertaining to new builds and
summarise material implications and decisions.

6.2.9. Review contracts and recruitments of employees with TCC >R1.5m per
annum for last 24 months;

6.2.10. Review a sample of senior employee suspensions, disciplinary hearings and
dismissals (and reinstatements) of employees last 36 months (filter those
earning >R1 000 000 p.a.).

6.2.11. Review summaries of internal audit reports over the last 36 months and
management responses and any action taken on material risks identified;

6.2.12. Review internal audit programs — schedule of audits and risk analysis and
review Internal audit reports of the same and review actions taken;

6.2.13. Review draft external audit reports for the past 3 years (2012-2014) and
identify risks noted and not in final reports and determine reasons for such

6.2.14. Interview sustainability executive for insight to risks not identified;

6.2.15. Review correspondence from insurers of major claims submitted (to be

" objectively assessed by the team) and premium adjustments for those and
reasons for them for past 36 months.

6.2.16. To review the organismal model and consider the implication on the
performance of the company and make recommendations as required.

6.2.17. To consider the implementation of any policy decisions and their impact on
the performance of the Company. To coordinate with Financial and Technical
inquiry teams to ensure appropriate consideration by each.

6.2.18. Review company policies to determine compliance of good governance,
transformation and conflict of interest.

6.2.19. Review whistle-blower reports for past 36 months and provide an opinion of
the satisfactory follow-ups thereof.

6.3. Financial

8.3.1. Review the approved financial statements of the Company as at 30"
September 2014 and provide a summarised “red flag” report on material
concerns. Review the current management report forecast for the year ending
March 2015 and provide similar comments and in particular to any variations not
anticipated in September 2014.

6.3.2. Review material funding facilities/contracts /bonds of any nature and provide
an opinion of the terms relative to the market and the company’s risk.

6.3.3. Review all steps taken by the Company to recover unpaid
“government/municipal” debt (debtors) currently estimated at R4.7 billion.
Provide commentary on the impact on the financial standing of the company on
such unpaid debt.

6.3.4. Review all non- government trade debtors (customers) and provide a similar
review and in particular to steps taken to secure payment;

6.3.5. Conduct (together with Commercial team) a review of all primary energy
supplies over the past 36 months and determine the cost implications of any
contracts “not for value”;



U16-NHL-062

37

6.3.6. Determine the lost revenue and/or penalty cost implications of all non-
implemented 3" party electricity supply opportunities.

6.3.7. Determine the net wasted cost (and reasons therefore) of payments made to
primary energy suppliers for materials not received but paid for over the past 36
months.

6.3.8. Review all non-government major electricity-user sales contracts (together
with their business cases) and determine the value of lost revenue over time
and, together with commercial, provide an opinion on the
proprietary/commercial wisdom of such contracts at the time.

6.3.9. Review all contracts and payment of pre-sold electricity “buy-backs” and
access the cost/benefit of such decisions.

6.3.10. Together with Technical teams provide an estimated cost to the company of
the cost (increased costs) and time (lost revenue) overruns at Medupi and
Kusile;

6.3.11. To consider asset management policies and practices;

6.3.12. To provide a high level financial protection for the next 3 years.

6.4. Coordination
6.4.1. The inquiry coordinator shall:
64.1.1. Draft terms of reference for the scope of the inquiry.
6.4.12. Consider suitable persons to fill the positions provided for in this terms
of reference and to make recommendations to the subcommittee;
6.4.13. shall ensure that each of the teams have access to each other so as
not to create overlaps and gaps; .
6.4.1.4.  have responsibility for the delivery of the scoped work of each inquiry
team and of the final consolidated report;
6.4.2. The coordinator shall access to the interim work of each team and to provide
comment and guidance to each team as he deems appropriate.

7. REPORTING

7.1. Each inquiry team to provide the inquiry coordinator with a weekly and monthly
summary of their activities and material (including preliminary) findings for
presentation to the subcommittee;

7.2. The program coordinator to recommend possible reinstatement of suspended
executives as soon as inquiries are complete and risks mitigated.

7.3. At the end of the inquiry, present to the Board Committee a report.

7.4. The final report to include a summary of material finding and recommendations.

8. APPOINTMENT OF AN INDEPENDENT SERVICE PROVIDER

In the exercise of its authority as delegated by the Board, the Audit Committee has
GPDOMIEE . ........occneemeeenrcrnere s to assist with




U16-NHL-063

38

9. FEES

9.1. The respective service providers will negotiate and agree the fees that Eskom will
pay to the service provider.

Signed at on this the day 2015

For and on behalf of Eskom

Signature

Name of Signatory

Designation of Signatory

For and on behalf of

[Service Provider]

Signature

Name of Signatory

Designation of Signatory

Failure of the mandate

Financial and operational failure

Root out misconduct and inefficiency
What wrong what needs to be done and
083 3885480 Bernard van der Walt

Bjorn



ESKOM SOC

PRESS RELEASE

THE BOARD ENQUIRY

On Wednesday 11" March 2015, the Chairperson of the Board Mr Zola Tsotsi released a media
statement and held a media conference announcing the Board’s decision to mandate an inquiry in
the current state of the Company.

Understandably there has been considerable interest in the inquiry and much expectation created.
There have also been numerous media reports variedly reporting the enquiry and this has led to
some confusion.

The purpose of this communication is to provide the public with further details on the inquiry and to
lessen the space for further confusion.

The status quo

Firstly, as a Board we acknowledge that the company has not fulfilled its mandate to the South
African public. Maladministration, operational and financial inefficiencies and poor decision-making
are evident for all to see. We are determined that these will be rooted out.

What has failed must be fixed. What is wrong must be put right. Where misconduct and inefficiency
exists it will be rooted out. Organisational weakness will be corrected. If these are not done with
determination and effectiveness the status quo will continue. We will work towards restoring the
service and the performance {financial and operational) of Eskom to where it is expected to be.

Some of the major infrastructural and systemic issues may take time but the process of
improvement will start immediately and will be sustained. We are committed to this improvement.
It is our mandate.

The inquiry

To achieve this we need to be clear about where to start. To identify what is wrong and what it will
require to fix. We recognise that this must be seen to be believed. The process and our actions must
be transparent.

The Board has therefore recognised the need for independent assessment of the state of the
company’s capability and performance. To ensure that this proceeds quickly and without hindrance
or interference we have taken a number of steps.

The Board of Directors has delegated the authority to institute the inquiry to the Board Audit and
Risk Committee which shall oversee the process. The Board has appointed an inquiry coordinator
who shall be responsible for the implementation of the inquiry as mandated in the terms of
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reference. The terms of reference will provide for sound and transparent governance and these will

be made public.
The purpose of the inquiry is:

“To provide the Board and Shareholder with an assessment of the current state of Eskom and in
particular to determine the existence of misconduct and inefficiency; the reasons for the current lack
of, and inconsistency/ unreliability of supply of electricity to customers; to determine the causes of
engineering failures, delays and cost overruns; to review the cost and quality of primary energy
supply; to review the financial solvency, liquidity and the cost of funding of Eskom and the poor
operational performance and to provide recommendations with regard to required actions.

The inquiry must be free of all influence or interference and shall be so structured as to ensure that
independence is seen to exist.

The scope and structure

The Board delegated the oversight of the inquiry to the Board Audit and Risk Committee. However
<0 as to ensure that even this was not perceived as having influence on the inquiry, the terms of
reference provide for a number of important checks and balances.

1. The appointment of a retired judge to ensure that the inquiry is free from influence and bias.
The eminent person will not run the inquiry but will have oversight of its governances.

2. The appointment of industry and professional experts in specific fields to undertake the
work defined in the scope of the inquiry. These entities/people will be credible and capable.

3. The appointment of a person outside the company who shall coordinate the various aspects
and be accountable to the Board subcommittee for the timely delivery of the objectives.

The subcommittee has approved the terms of reference and scope of the inquiry and has putto a
number of professional entities that we believe have the capacity and expertise to complete this

mandate in the time allowed. These will be selected carefully so as to avoid any risk of conflict of
interest.

The Board will provide the public with details of the terms of reference and those persons engaged
to undertake the inquiry. We shall do this before the end of Friday 20" March. The inquiry will begin
on Monday the 23™.

The Board has attracted some criticism regarding this inquiry from various sectors. We believe that is
more due to a failure to adequately engage our many and varied stakeholders. For this inquiry to
have credibility we need to convey what is it is we are doing to every stakeholder and to
continuously seek their views and opinions.

If we do this right only good will flow from it.

Some speculation has arisen as to the overlap of the Board’s inquiry and what might appear parallel
initiatives. The ministerial “war room” has a very specific mandate to consider the strategic issues
and to seek ways of eliminating structural bottlenecks. The “energy committee” is looking at a very
specific part of the future energy needs and options. The board'’s inquiry focuses a fact gathering
exercise — the product of which will be shared with both these committees. However the board’s
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inquiry is focused on internal matters that have affected our performance and identify some key
remedial actions that might be identified.

This initiative has the complete support of our shareholder Minister Lynn Brown.
Finally we need to refer to the request to certain senior executives to step aside during this inquiry.

This inquiry is about identifying what is wrong with this organisation. We need to create the space
for the inquiry teams to have unfettered access to the company, its people, its systems and it
suppliers. In any organisation, its executive has situational influence just through their presence —
they would not be leaders otherwise. We have asked them to acknowledge this and we believe that
they do. The speculation around their absence from the business is without cause. This inquiry is
not about them but about this organisation as a whole. It has a single purpose to restore this
company’s ability to meet its mandate. What is found to be wrong along the way will be put right.

7%
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Nick Linnell
e
From: Nick Linnell <nickl@theprojectoffice.com>
Sent: Wednesday, 18 March 2015 9:22 AM
To: Chwayita Mabude (MabudeC@eskom.co.za), ztsotsi@liquifire.biz
Subject: Board enquiry
Attachments: Media release 18032015.docx; Draft Terms of reference - Eskom 18032015.docx;
Legal Dept input DRAFT TORS INQUIRY 15 MARCH 2015 (3).docx
Importance: High

Dear Chair and Chwayita

Yesterday | worked further on the terms of reference and the sourcing potential professional service providers. Late
last evening | also received from Neo Tsholanku a draft of his ToR. Ihave attached both my draft and his for your
consideration.

| also spent much time yesterday reviewing the media commentary on the enquiry and clearly there is public
concern about a lack of information and also of a concern that this will not be independent (see Business Day).

As | understand it from her public comments, the Minister has endorsed the enquiry, has stated that it must be
comprehensive and that it must be seen to be independent. Anything short of that now will lack credibility.

The attached draft terms prepared by myself provides for a comprehensive enquiry with very clear independence. It
includes independent oversight from a retired judicial officer. It provides for the appointment of credible service

providers.

Attached also is a draft media release. It is my suggestion that this and the terms of reference are approved before
midday. Failing that there will be further media scrutiny tomorrow which will be to the detriment of the company.

| believe we have a small window in which to put the company’s clear purpose and approach before the public.
| am available at any time to meet with you to discuss this morning.

Kind regards
Nick

Nick Linnefi
=N

email: nickl@theprojectoffice.com
celi: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com
The Project Office
Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500

Directors: N H Linnell| M Green
Postal Add PO Box 15813 | Panorama | 7506
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DRAFT

TERMS OF REFERENCE FOR A FACT FINDING INQUIRY

AT

ESKOM HOLDINGS (SOC) LIMITED

TERMS OF REFERENCE

1. PREAMBLE

The Board has received complaints and concerns raised by various sources, both internal and
external to Eskom with regards to, inter alia, sufficiency and reliability of supply of electricity;
escalating build project costs; escalating maintenance costs; high costs of primary energy and
the inordinately high costs of the bond programmes that Eskom has participated in recently.

These together with the Board's own review, make it clear that the Company has failed to fulfil its
mandate of providing electricity to meet the needs of business and the public. To the extent that
we have failed, this must be fixed. We accept this reality and resolve to urgently and effectively
work towards restoring the service and the performance (financial and operational) of Eskom to
where it is expected to be. - ‘ :

VWe are committed to rooting out all misconduct and inefficiency. We will pursue these twin
challenges with vigour. We will determine what is wrong, what needs to be done and we will
begin to fix it. Misconduct will be stopped and some inefficiency will be righted immediately.
Some of the major infrastructural and systemic issues may take time but the process of
improvement will start immediately and will be sustained. We are committed to this improvement.
It is our mandate.

To achieve this we need to be clear about where to start. To identify what is wrong and what it
will require to fix. We recognise that this must be seen to be believed. The process and our
actions must be transparent.

The Board has therefore recognised the need for independent assessment of the state of the
company's capability and performance. To ensure this proceeds quickly and without hindrance or
interference we have taken a number of steps.

The Board of Directors has delegated the authority to institute the inquiry to the Board Audit and
Risk Committee which shall oversee the process. The Board has appointed an inquiry
coordinator who shall be responsible for the implementation of the inquiry as mandated in the
terms of reference. The terms of reference will provide for sound and transparent governance
and these will be made public.
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Included in the authority to institute this inquiry is also the authority to:

e To consider and approve the terms of reference as proposed by the project coordinator;

e To consider and appoint a retired judge to oversee the independence of the inquiry from
amongst a panel recommended by the inquiry coordinator;

e To consider and appoint services providers for the three separate areas of inquiry from a
panel proposed by the inquiry coordinator;

¢ To receive and consider the interim and final reports and provide comments to the inquiry
teams as necessary,

e To ensure that the scope of work as defined in the terms of reference are delivered within
prescribed time lines;

e To approve a budget for the execution of the inquiry;

. OBJECTIVE/PURPOSE

To provide the Board and Shareholder with an assessment of the current state of Eskom
and in particular to determine the existence of misconduct and inefficiency; the reasons
for the current lack of, and inconsistency/ unreliability of supply of electricity to
customers; to determine the causes of engineering failures, delays and cost overruns; to
review primary energy sources, costs and quality of supply; to review the financial
solvency, liquidity and the cost of funding of Eskom and the poor operational
performance and to provide recommendations with regard to required actions.

The inquiry must be free of all influence or interference and shall be so structured as to
ensure that independence is seen to exist.

. APPROACH

The inquiry shall be subject to the oversight of a retired judge to ensure that the inquiry is
free of influence and is objective.

The inquiry will be managed by a project coordinator who shall be responsible for the
delivery of the mandate.

The inquiry shall focus separately on technical, commercial and financial facets of the
Company. Each will be performed under separate inquiry teams selected having regard
to their particular skills and independence.

. TIMING

The inquiry shall commence on the 23rd March 2015 and shall provide its final report
and recommendations to the Board not later than 19th June 2015.

RESOURCES

5.1. The inquiry teams shall have access to all documentation and other data belonging
to the Company as deemed by the inquiry teams to be necessary and shall be
permitted to interview and receive information from any employee and supplier as
necessary.

5.2. Each team and the inquiry coordinator shall have access to all premises of the
Company at all reasonable time and upon reasonable notice;

)

e,
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5.3. The internal audit department will provide assistance as agreed from time to time
with the Head of Internal audit department.

5.4. The Board subcommittee shall provide appropriate and necessary assistance to the
inquiry teams as requested from time to time.

5.5. Board and board committee agenda packs and minutes shall be available to each
team on request.

5.6. The Company shall provide a meeting room sufficient to house 6 persons and shall
provide access as required to interview rooms.

5.7. All prior inquiries and reports in connection with matters included in this scope shall
be made available to the inquiry.

5.8. The inquiry shall be permitted to establish an independent reporting “hot-lines”
enabling internal and external people to provide anonymous input to the inquiry.

5.9. The respective teams comprising the inquiry shall meet on a fortnightly basis to
ensure coordination.

. SCOPE OF INQUIRY

The scope below may be limited in consultation with the Board subcommittee having
regard to the budget and time available save that this may only be limited on the basis of
what the teams’ deem in their discretion to be “material” in the circumstances of the
information available.

6.1. Technical

6.1.1. Inrespect of all generating plants’ (+/-87), benchmark maximum output
capacity, planned capacity and actual output for the immediate past 36 months;

6.1.2. Review current status of all generating plants and provide opinion on the
causes and contributory factors for sub optimum output (in excess of 33 require
major repair);

6.1.3. Review all major incidents at plants and their causes and any avoidable
factors not acted upon (including communications between plant and
executive);

6.1.4. Review maintenance requirements of all generating plants assessing actual
vs planned maintenance and review all contracts and service level agreements
and compliance to the same as well as costs relative to plan. Have particular
regard to all unplanned failures and review in context of maintenance
conducted/not conducted;

6.1.5. Review all 3" party electricity supply available to the grid (including proposals
received but not acted on) and compare to actual supply connected to the grid
for the past 36 months. Provide an opinion on the technical reasons and cost
implications for not having connected when possible. Review all information
including correspondence, negotiations and contracting with regard to that
supply and reasons for less than optimum connected supply. In addition,
consider the available potential of supply from foreign countries and determine
any reasons for supply (from time to time) less than that potential and consider
any reasons thereof;

6.1.6. Specifically enquire into the principal causes of failure at Majuba and Duvha
and make recommendations as necessary. In so doing have regard to
management reports and independent insurance/assessor reports and
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determine the degree of transparency of reporting to the Board and have regard
to the reasons for any late submissions of these reports to the Board.

6.1.7. Conduct high level reviews of the new builds at Medupi and Kusile and
determine the principal causes and contributory factors to the overruns of cost
and time.

6.1.7.1. The degree of depth of this report to be agreed between the
subcommittee and the inquiry team bearing in mind the time available.

6.1.7.2. To determine whether appropriate contingency plans were in place
and acted upon at the earliest possible instance;

6.1.8. In collaboration with the Financial and Commercial inquiry teams to the
review the supply of primary energy (coal, diesel, gas, water) to all plants over
the past 36 months and determine whether supplies met specification, quality
and delivery requirements (also have regard to any incorrect specifications
provided).

6.1.9. Review the causes of disruption of power to two Rand Water pumps at Rand
Water in September 2014 paying special attention to any lack of proactive or
reactive management response i.e. were there warning and how effectively did
we react;

6.1.10. To consider the impact of weather on the performance of any of the plants
and to provide an opinion as to whether these risks could have been mitigated;

6.1.11. To review risk management and contingency plans to determine that such are
sufficient to negate any generation risk, and at times of plant failure and
whether such were implemented effectively.

6.2. Commercial ;

6.2.1. Review all procurement and other contracts for capital projects, primary
energy supplies and operational services (exceeding R1 million or such figure
as varied with agreement with the subcommittee) for the past 48 months and
determine adherence to supply chain policy and business case approvais. Have
special regard to any contracts and payments made but not matched to
specification (cost, time and quality). Have regard to any rolling or renewed
contracts that have cumulative value above the threshold;

8.2.2. Review all contracts related to Medupi and Kusile from inception. Review
these in context to the original business case and adherence to tender and
supply chain requirements. The focus to be on commercial matters and not
technical. The team to coordinate their inquiry with the Technical and financial
teams.

6.2.3. Review employee and contractor contracts and payments made to employees
and contractors and identify any that bear prima facie concern.

8.2.4. Undertake electronic assessment of all company email correspondence,
identifying certain key words to be proved by the subcommittee, for the last 24
months, and where appropriate undertake interviews with internal and external
parties to probe where indicated.

6.2.5. Review a random sample of internal correspondence between project leaders
and plant/project management on Medipi, Kusile, Majuba and Duvha and
identify whether plant management foresaw problems and communicated risk
upwards. Review management reactions;




U16-NHL-072

47

6.2.6. Similarly (plants as per above) review all correspondence between suppliers
and company in which disputes are debated. Interview suppliers as necessary.

6.2.7. Review new posts created over past 36 months and provide a schedule of
position and TCC.

6.2.8. Review all executive and Board reports pertaining to new builds and
summarise material implications and decisions.

6.2.9. Review contracts and recruitments of employees with TCC >R1.5m per
annum for last 24 months;

6.2.10. Review a sample of senior employee suspensions, disciplinary hearings and
dismissals (and reinstatements) of employees last 36 months (filter those
earning >R1 000 000 p.a.).

6.2.11. Review summaries of internal audit reports over the last 36 months and
management responses and any action taken on material risks identified;

6.2.12. Review internal audit programs — schedule of audits and risk analysis and
review Internal audit reports of the same and review actions taken;

6.2.13. Review draft external audit reports for the past 3 years (2012-2014) and
identify risks noted and not in final reports and determine reasons for such

6.2.14. Interview sustainability executive for insight to risks not identified;

6.2.15. Review correspondence from insurers of major claims submitted (to be
objectively assessed by the team) and premium adjustments for those and
reasons for them for past 36 months.

6.2.16. To review the organismal model and consider the implication on the
performance of the company and make recommendations as required.

6.2.17. To consider the implementation of any policy decisions and their impact on
the performance of the Company. To coordinate with Financial and Technical
inquiry teams to énsure appropriate consideration by each.

6.2.18. Review company policies to determine compliance of good governance,
transformation and conflict of interest.

6.2.19. Review whistle-blower reports for past 36 months and provide an opinion of
the satisfactory follow-ups thereof.

6.3. Financial

6.3.1. Review the approved financial statements of the Company as at 30"
September 2014 and provide a summarised “red flag” report on material
concerns. Review the current management report forecast for the year ending
March 2015 and provide similar comments and in particular to any variations not
anticipated in September 2014.

6.3.2. Review material funding facilities/contracts /bonds of any nature and provide
an opinion of the terms relative fo the market and the company’s risk.

6.3.3. Review all steps taken by the Company to recover unpaid
“government/municipal” debt (debtors) currently estimated at R4.7 billion.
Provide commentary on the impact on the financial standing of the company on
such unpaid debt.

6.3.4. Review all non- government trade debtors (customers) and provide a similar
review and in particular to steps taken to secure payment;

6.3.5. Conduct (together with Commercial team) a review of all primary energy
supplies over the past 36 months and determine the cost implications of any
contracts “not for value”;
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6.3.6. Determine the lost revenue and/or penalty cost implications of all non-
implemented 3" party electricity supply opportunities.

6.3.7. Determine the net wasted cost (and reasons therefore) of payments made to
primary energy suppliers for materials not received but paid for over the past 36
months.

6.3.8. Review all non-government major electricity-user sales contracts (together
with their business cases) and determine the value of lost revenue over time
and, together with commercial, provide an opinion on the
proprietary/commercial wisdom of such contracts at the time.

6.3.9. Review all contracts and payment of pre-sold electricity “buy-backs” and
access the cost/benefit of such decisions.

6.3.10. Together with Technical teams provide an estimated cost to the company of
the cost (increased costs) and time (lost revenue) overruns at Medupi and
Kusile;

6.3.11. To consider asset management policies and practices;

6.3.12. To provide a high level financial protection for the next 3 years.

6.4. Coordination
6.4.1. The inquiry coordinator shall:
6.4.1.1. Draft terms of reference for the scope of the inquiry.
6.4.1.2. Consider suitable persons to fill the positions provided for in this terms
of reference and to make recommendations to the subcommittee;
6.4.1.3. shall ensure that each of the teams have access to each other so as
not to create overlaps and gaps;
8.4.1.4.  have responsibility for the delivery of the scoped work of each inquiry
team and of the final consolidated report;
6.4.2. The coordinator shall access to the interim work of each team and to provide
comment and guidance to each team as he deems appropriate.

7. REPORTING

7.1. Each inquiry team to provide the inquiry coordinator with a weekly and monthly
summary of their activities and material (including preliminary) findings for
presentation to the subcommittee;

7.2. The program coordinator to recommend possible reinstatement of suspended
executives as soon as inquiries are complete and risks mitigated.

7.3. At the end of the inquiry, present to the Board Committee a report.

7.4. The final report to include a summary of material finding and recommendations.

8. APPOINTMENT OF AN INDEPENDENT SERVICE PROVIDER

In the exercise of its authority as delegated by the Board, the Audit Committee has

APPOINEEA. ... .e et e e to assist with
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9. FEES

9.1. The respective service providers will negotiate and agree the fees that Eskom will

pay to the service provider.

Signed at on this the day 2015

For and on behalf of Eskom

Signature

Name of Signatory

Designation of Signatory

For and on behalf of

[Service Provider]

Signature

Name of Signatory

Designation of Signatory

Failure of the mandate

Financial and operational failure

Root out misconduct and inefficiency
What wrong what needs to be done and
083 3885480 Bernard van der Walt

Bjorn



U16-NHL-075

50

ESKOM SOC
PRESS RELEASE

THE BOARD ENQUIRY

On Wednesday 11" March 2015, the Chairperson of the Board Mr Zola Tsotsi released a media
statement and held a media conference announcing the Board’s decision to mandate an inquiry in
the current state of the Company.

Understandably there has been considerable interest in the inquiry and much expectation created.
There have also been numerous media reports variedly reporting the enquiry and this has led to
some confusion.

The purpose of this communication is to provide the public with further details on the inquiry and to
lessen the space for further confusion.

The status quo

Firstly, as a Board we acknowledge that the company has not fulfilled its mandate to the South
African public. Maladministration, operational and financial inefficiencies and poor decision-making
are evident for all to see. We are determined that these will be rooted out.

What has failed must be fixed. What is wrong must be put right. Where misconduct and inefficiency
exists it will be rooted out. Organisational weakness will be corrected. If these are not done with
determination and effectiveness the status quo will continue. We will work towards restoring the
service and the performance (financial and operational) of Eskom to where it is expected to be.

Some of the major infrastructural and systemic issues may take time but the process of
improvement will start immediately and will be sustained. We are committed to this improvement.
It is our mandate.

The inquiry

To achieve this we need to be clear about where to start. To identify what is wrong and what it will
require to fix. We recognise that this must be seen to be believed. The process and our actions must
be transparent.

The Board has therefore recognised the need for independent assessment of the state of the
company’s capability and performance. To ensure that this proceeds quickly and without hindrance
or interference we have taken a number of steps.

The Board of Directors has delegated the authority to institute the inquiry to the Board Audit and
Risk Committee which shall oversee the process. The Board has appointed an inquiry coordinator
who shall be responsible for the implementation of the inquiry as mandated in the terms of

L
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reference. The terms of reference will provide for sound and transparent governance and these will
be made public.

The purpose of the inquiry is:

“To provide the Board and Shareholder with an assessment of the current state of Eskom and in
particular to determine the existence of misconduct and inefficiency; the reasons for the current lack
of, and inconsistency/ unreliability of supply of electricity to customers; to determine the causes of
engineering failures, delays and cost overruns; to review the cost and quality of primary energy
supply; to review the financial solvency, liquidity and the cost of funding of Eskom and the poor
operational performance and to provide recommendations with regard to required actions.

The inquiry must be free of all influence or interference and shall be so structured as to ensure that
independence is seen to exist.

The scope and structure

The Board delegated the oversight of the inquiry to the Board Audit and Risk Committee. However
so as to ensure that even this was not perceived as having influence on the inquiry, the terms of
reference provide for a number of important checks and balances.

1. The appointment of a retired judge to ensure that the inquiry is free from influence and bias.
The eminent person will not run the inquiry but will have oversight of its governances.

2. The appointment of industry and professional experts in specific fields to undertake the
work defined in the scope of the inquiry. These entities/people will be credible and capable.

3. The appointment of a person outside the company who shall coordinate the various aspects

and be accountable to the Board subcommittee for the timely delivery of the objectives.

The subcommittee has approved the terms of reference and scope of the inquiry and has putto a
number of professional entities that we believe have the capacity and expertise to complete this

mandate in the time allowed. These will be selected carefully so as to avoid any risk of conflict of

interest.

The Board will provide the public with details of the terms of reference and those persons engaged
to undertake the inquiry. We shall do this before the end of Friday 20" March. The inquiry will begin
on Monday the 23™.

The Board has attracted some criticism regarding this inquiry from various sectors. We believe that is
more due to a failure to adequately engage our many and varied stakeholders. For this inquiry to
have credibility we need to convey what is it is we are doing to every stakeholder and to
continuously seek their views and opinions.

If we do this right only good will flow from it.

Some speculation has arisen as to the overlap of the Board’s inquiry and what might appear parallel
initiatives. The ministerial “war room” has a very specific mandate to consider the strategic issues
and to seek ways of eliminating structural bottlenecks. The “energy committee” is looking at a very
specific part of the future energy needs and options. The board’s inquiry focuses a fact gathering
exercise — the product of which will be shared with both these committees. However the board’s
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inguiry is focused on internal matters that have affected our performance and identify some key
remedial actions that might be identified.

This initiative has the complete support of our shareholder Minister Lynn Brown,
Finally we need to refer to the request to certain senior executives to step aside during this inquiry.

This inquiry is about identifying what is wrong with this organisation. We need to create the space
for the inquiry teams to have unfettered access to the company, its people, its systems and it
suppliers. Inany organisation, its executive has situational influence just through their presence —

not about them but about this organisation as a whole. It has a single purpose to restore this
company’s ability to meet its mandate. What is found to be wrong along the way will be put right.




DRAFT

TERMS OF REFERENCE FOR A FORENSIC FACT FINDING ENQUIRY

AT

ESKOM HOLDINGS (SOC) LIMITED

TERMS OF REFERENCE
1. PREAMBLE
1.1.  For the past 2 (two) years, the Office of the Chairman and the Eskom Board of Directors
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(both the new and the old Boards) have been inundated with complaints and concerns
raised by various sources internal and external to Eskom with regards to the unreliable
power supply, escalating build project costs, escalating maintenance costs, high costs of
primary energy and the inordinately high costs of the bond programmes that Eskom has
participated in recently. To this end, the Board of Directors have resolved to institute an
enquiry into all of these concerns. Having so resolved, the Board of Directors delegated the
authority to institute this enquiry to the Audit and Risk Committee under the Chairmanship
of Ms Chwayita Mabude. Included in the authority to institute this enquiry, is also the
authority to:

e Appoint a service provider

e Manage the costs of executing the enquiry, and

o Ensuring that the service provider delivers on its mandate within the prescribed time
lines.

APPOINTMENT OF AN INDEPENDENT SERVICE PROVIDER

In the exercise of its authority as delegated by the Board, the Audit Committee has
appointed........co.... B ¥m o to assist with the enquiry.

SCOPE OF THE INVESTIGATION
The Service Provider will investigate and report on the following:

the integrity of the procurement processes and their compliance with legislation
as well as Eskom’s procurement policies;

management of price escalations in contracts as well as the cost of contract
modifications with specific references to causes of delays in contract
implementation, and the penalty costs arising therefrom:;

the capacity within Eskom to manage implementation of the contracts;
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security failures and accountability at Eskom as a key national point;
capacity for fleet maintenance and reasons therefor;

the effectiveness of Eskom Board oversight and its ability to exercise oversight
over management;

primary energy, with focus on coal and diesel, such as but not limited to costs
related thereto

Unreliable power supply, including unnecessary load shedding
Cost escalations of the build program and continuous extension of deadlines
Review of processes of raising bonds and reporting thereof

Recommendations on identified shortcomings and strong points

PROCESS

The Service Provider will follow the guidelines below in conducting the

investigation:

Conduct interviews with employees in its investigation.

In addition to employees, mentioned in terms of clause 4.1 above, the Service
Provider may further conduct interviews with any other party/ies or person/s who
may have information regarding this enquiry.

Obtain and analyse, inter alia, minutes, letters, written reports, e-mails, and also
determine the bona fides of the allegations and questions and evidence raised by
an employee or any other person interviewed in accordance with 4.1 to 4.2
above.

At the end of the enquiry, present to the Audit and Risk Committee a report.

The aforementioned report will contain the following:

Documents relied upon during the investigation,

Details of evidence submitted by the Parties and/ or employees interviewed,

Error! Unknown document property name. (z« gg
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Analysis of the evidence and documentation referred to in 4.3 above as
presented by the Parties and/ or employees, and

Conclusion/s and recommendation/s.

DURATION OF THE ENQUIRY

The enquiry will be concluded in a period of three (3) months commencing no
later than two (2) days after the signing of these terms of reference by the Party
signing last.

Notwithstanding the provisions of clause 4.4 above, the Service Provider will
provide to the Audit and Risk Committee a progress report every two weeks. The
first progress report will be due two weeks from the date of the signing of these
terms of reference by the Party signing last.

THE OUTCOME OF THE ENQUIRY

The conclusion/s and recommendation/s in the report will be final .

FEES

The Parties will negotiate and agree the fees that Eskom will pay to the Service

Provider, which fees will take into account the imperatives of the Business

Productivity Programme that Eskom is presently embarking on.
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Signed at on this the day

For and on behalf of Eskom

Signature

Name of Signatory

Designation of Signatory

For and on behalf of
[Service Provider]

Signature

Name of Signatory

Designation of Signatory

Error! Unknown document preperty name.
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Nick Linnell
\

_ From: Nick Linnell <nicki@theprojectoffice.com>
Sent: Wednesday, 18 March 2015 1:06 PM
To: spowell@ensafrica.com
Subject: Draft Terms of reference - Eskom 18032015.docx
Attachments: Draft Terms of reference - Eskom 18032015.docx
Hi Steven

Here are draft terms and scope. We would like you to consider the commercial stream.

Could you let us know if that is ok and your normal terms and conditions

Thanks
Nick
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Nick Linnell

From: Nick Linnell <nickl@theprojectoffice.com>

Sent: Wednesday, 18 March 2015 4:27 PM

To: 'bernard.vanderwalt@za.gt.com’

Subject: Draft Terms of reference - Eskom 18032015.docx
Attachments: Draft Terms of reference - Eskom 18032015.docx

Dear Bernard
Thanks for taking my call.
As discussed would you be kind enough to review the attached and let us know if you are able in principle to

undertake this assignment. If you would have regard to any conflicts, capacity and ability to start almost
immediately.

Many thanks
Nick

Nick Linnell

A
T
i«

f
i

email: nickl@theprojectoffice.com
cell: 083488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com

The Project Office

Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell] M Green

Postal Add PO Box 15813 | Panorama | 7506
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Nick Linnell

From: Nick Linnell <nickl@theprojectoffice.com>

Sent: Wednesday, 18 March 2015 12:02 PM

To: ‘leo.dlamini@eskom.co.za"; Malesela Phukubje (PhukubM@eskom.co.za);
'zola.tsotsi@eskom.co.za'

Subject: Media release

Attachments: Media release 18032015. v3docx.docx

Dear Leo/Malesela

The Chair has asked that this media release (to be formatted as you would normally do) be sent to you with the
request that it be released immediately. Could you also send it to all Board members and to the Minister.

Kind regards

Nick

Négk Linnell

email: nickl @theprojectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

TS

www.theprojectoffice.com

The Project Office

Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell| M Green

Postal Add PO Box 15813 | Panorama | 7506
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ESKOM SOC

PRESS RELEASE

THE BOARD ENQUIRY

On Wednesday 11" March 2015, the Chairperson of the Board Mr Zola Tsotsi released a media
statement and held a media conference announcing the Board’s decision to mandate an inquiry into
the current state of the Company.

Understandably there has been considerable interest in the inquiry and much expectation created.
There have also been numerous media reports variedly reporting the enquiry and this has led to
some confusion.

The purpose of this communication is to provide the public with further details on the inquiry and to
lessen the space for further confusion.

The status quo

Firstly, as a Board we acknowledge that the company has not fulfilled its mandate to the South
African public. Maladministration, operational and financial inefficiencies and poor decision-making
are evident for all to see.

What has failed must be fixed. What is wrong must be put right. Where misconduct and inefficiency
exists it will be rooted out. Organisational weaknesses will be corrected. If these are not done with
determination and effectiveness the status quo will continue. We will work towards restoring the
service and the performance {(financial and operational) of Eskom to where it is expected to be.

Some of the major infrastructural and systemic issues may take time to fix but the process of
improvement will start immediately and will be sustained. We are committed to this improvement.

The purpose of the inquiry is:

“To provide the Board and Shareholder with an assessment of the current state of Eskom and in
particular to eradicate any misconduct and inefficiency that might exist; to determine the reasons for
the current iack of, and inconsistency/ unreliability of supply of electricity to customers; to determine
the causes of engineering failures, delays and cost overruns; to review the cost and quality of primary
energy supply; to review the financial solvency, liquidity and the cost of funding of Eskom and to
provide recommendations with regard to required actions.

The inquiry must be free of all influence or interference and shall be so structured as to ensure that
independence is seen to exist.



The structure and approach

To achieve this purpose we need to identify what is wrong and what it will require to fix it. We
recognise that this must credible if it is to be effective. The process and our actions must be
transparent.

The Board has therefore recognised the need for independent assessment of the state of the
company’s capability and performance. To ensure that this proceeds quickly and without hindrance
or interference we have taken a number of steps.

The Board of Directors has delegated the authority to institute the inquiry to the Board Audit and
Risk Committee which shall oversee the process.

There will be three distinct areas of enquiry.

A commercial forensic enquiry led by a reputable and leading legal forensic entity. Their scope will
inter alia be to review all commercial transactions.

A financial enquiry led by a large accounting firm. They will consider a wide range of financial
performance issues more fully detailed in their scope of work.

A technical enquiry led by an engineering team which will also be recognised for its capacity to do
the job. This will review the operational performance of the company and also enquire into some of
the major failures that we have experienced.

The Board has also decided to appoint a retired judge to ensure that the inquiry is free and
importantly seen to be free from influence and bias. This eminent person will not run the inquiry
but will have oversight of its governances and will have the authority to investigate any complaints
of interference or bias and report these to the board.

The Board has appointed an inquiry coordinator who shall be responsible for the implementation of
the inquiry as mandated in the terms of reference. He will effectively project manage the inquiry.
We have already appointed a business consultant Mr Nick Linnell to fulfil this role.

Scope

The terms of reference have been drafted and are currently being negotiated with the entities which
will be appointed to lead the three streams of the inquiry. The scope is wide and it shall be as deep
as the enquiry teams deem material and necessary to pursue. At risk is the danger of scope creep
and an extended inquiry. We will manage this on the basis of risk and importance and should certain
issues require further attention the Board will authorise further inquiry. However there will be a
report within three months.

The Board will provide the public with details of the terms of reference and those persons engaged
to undertake the inquiry. We shall do this before the end of Friday 20" March. The inquiry will begin
on Monday the 23",
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Some speculation has arisen as to the overlap of the Board’s inquiry and what might appear to be
parallel initiatives. The Board’s inquiry focuses on operational matters that have affected our
performance and to identify some key remedial actions.

The executive role

Finally we need to refer to the request by the Board to certain senior executives to step aside during
this inquiry.

This inquiry is about identifying what is wrong with this organisation. We need to create the space
for the inquiry teams to have unfettered access to the company, its people, its systems and its
suppliers. In any organisation, its executive has situational influence - just through their presence.
They would not be leaders otherwise. We have asked them to acknowledge this and we believe that
they do. The speculation around their absence from the business is without cause. This inquiry is
not about them but about the organisation as a whole. It has a single purpose to restore this
company’s ability to meet its mandate. Any culpability regardless of a person’s position will be dealt
with appropriately.

General

The Board has attracted some criticism regarding this inquiry from various sectors. We believe that is
more due to a failure to adequately engage our many and varied stakeholders. For this inquiry to
have credibility we need to convey to every stakeholder what we are doing. We will ensure regular
and meaningful updates of progress.

If we do this right only good will flow from it.

This initiative has the complete support of our shareholder, Minister Lynn Brown.
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Nick Linnell

From: Nick Linnell <nickl@theprojectoffice.com>
Sent: Thursday, 19 March 2015 10:38 AM

To: spowell@ensafrica.com

Subject: Eskom

Hi Steven

Developments overnight
1. I'met with the chairman and the Chair of A&R last night

a. A&Crefuse to agree to the ToR — do not want independent oversight and do not want 3 companies
undertaking the inquiry — they want 1 company reporting directly to the committee. The Chair of
A&C was not able to advance a single reason for their position but simply that was there position.

b. I'made it clear to both that | do not believe that is in the best interests of the company or the public
at large. Isaid I could not agree to the changes;

C. It was agreed that | would present my argument to the full A&R committee Thursday evening but |
also said that as | had been appointed by the full board | would provide a full report to the board if
the A&R committee persisted in limiting the scope and transparency.

2. Overnight the media release was published in IOL news cnline

a. Ihad earlier forwarded the release to the Eskom Company Sec and communications head copying
the chairman who had approved the release. The chairperson had also in my presence called both
and instructed them to release the media statement immediately on receipt from me. I asked them
to give prior copies to the full board and the Minister

b. The minister immediately pushed back saying that only the President could on the recommendation
of the minister of Justice approach a retired judge —some nonsense but nonetheless.

¢. Various members of the A&R then asked the Chairman not to release it

d. This was inevitably leaked — now copied to a host of people. However the leak is somewhat garbled
as it contains information not in the release and also anhounces Grant Thornton as leading the
commercial stream!! It also appears to target the Chairperson as saying he is running the
investigation.

3. Where are we?

a. The powers that be must determine what they want today.

b. There are clearly vested interests with one side wanting a narrow and secret/closed inquiry and the
other wanting a broad and open inquiry.

C. My position is that | agreed to do it on the basis that it would be meaningful and properly
conducted. | have no doubt you would feel the same.

d. 1think this will now be a battle of political will and not my space to play. It will be decided one way

or the other today as the A&C is now compromised by the expose in the media that a judge will
oversee it with independent investigators.

For interest we should not confuse a transparent inquiry (ToR and independent investigators published) with a
confidential report to the Board. We have not said that the report would be made public - that would depend of the
Board at the time. But the process must be subject to scrutiny.

Could you keep this confidential — you would need to mention it to Michael
I'll be in touch

Kind regards
Nick
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email: nickl@theprojectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com

The Project Office

Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell| M Green

Postal Add PO Box 15813 | Panorama | 7506
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Nick Linnell
From: Nick Linnell <nickl@theprojectoffice.com>
Sent: Friday, 20 March 2015 11:10 AM
To: '‘Bernard van der Walt'
Subject: RE: Draft Terms of reference - Eskom 18032015.docx
Tracking: Recipient Read
'‘Bernard van der Walt' Read: 2015/03/20 11:12 AM
Hi Bernard

We have a problem with mandates and authority - could we hold for a while
Thanks

nick

Nick Linnell

email: nickl@theprojectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com
The Project Office
Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500

Directors: N H Linnell| M Green
Postal Add PO Box 15813 | Panorama | 7506

From: Bernard van der Walt [mailto:Bernard.vanderWalt@za.gt.com]
Sent: 20 March 2015 08:10 AM

To: Nick Linnell

Subject: RE: Draft Terms of reference - Eskom 18032015.docx

Hi Nick,
Yes please, phone me on my mobile, 083 388 5480.

Many thanks,
Bernard

Bernard van der Walt | Partner

Grant Thornton Cape

6th Floor, 119 Hertzog Boulevard Foreshore, Cape Town, 8001
T(direct) +27 (0)21 417 8799 | T (office) +27 (0)21 417 8800
F +27 (0)21 417 8700

E bsrnard.vanderwalt@za.g

- Gram?hom%@n

An instinct for growth

s
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From: Nick Linnell [mailto:nic
Sent: 19 March 2015 10:40 PM
To: Bernard van der Walt
Subject: RE: Draft Terms of reference - Eskom 18032015.docx

fice.com]

Dear Bernard

There have been some developments that have impacted our earlier intentions - may | revert to you for an
explanation

Kind regards

Nick

From: Bernard van der Walt rmaiito:Bemarcé,vanderWait@za.qt.com]
Sent: 19 March 2015 03:55 PM

To: Nick Linnelf

Cc: Imtiaaz Hashim; Fayaz Mohamed

Subject: RE: Draft Terms of reference - Eskom 18032015.docx

Dear Nick,

Thank you for the update. We have been meeting with our sector experts for most of today. We are busy putting all
the CVs and experience together and will have this for you tomorrow.

Can we meet tomorrow at 12 or have a conference call to discuss the plan of action?

Many thanks and kind regards,
Bernard

Bernard van der Walt | Partner

Grant Thornton Cape

6th Floor, 119 Hertzog Boulevard Foreshore, Cape Town, 8001
T{direct) +27 (0)21 417 8799 | T (office) +27 (0)21 417 8800
F +27 (0)21 417 8700

E bernard.vanderwalt@za gt.com | www.gt.co.za

' GrantThornton

Aninstinet for growth
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From: Nick Linnell [mailto:nicki@theprojectoffice.com]

Sent: 19 March 2015 10:34 AM

To: Bernard van der Walt

Subject: RE: Draft Terms of reference - Eskom 18032015.docx

Dear Bernard

Many thanks

When we spoke on the phone | mentioned the request was for you to consider the “financial” stream but | notice
that | neglected to mention that in the email to you. I see there is a press article saying that you were appointed to
do the commercial forensics. Not sure where that came from but the board would be considering Grant Thornton
for the financial stream.

Kind regards

Nick
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From: Bernard van der Walt [i
Sent: 18 March 2015 06:56 PM
To: Nick Linnell

Subject: RE: Draft Terms of reference - Eskom 18032015.docx

Bernard van der Wait | Partner

Grant Thornton Cape

6th Floor, 119 Herizog Boulevard Foreshore, Cape Town, 8001
T(direct) +27 (021 417 8799 | T (office) +27 (0)21 417 8800

F +27 (0)21 417 8700

E be

SAPSE ﬁm;,@ma

eprojectoffice.com]

To: Bernard van der Walt
Subject: Draft Terms of reference - Eskom 18032015.docx

Dear Bernard
Thanks for taking my call.

As discussed would you be kind enough to review the attached and let us know if you are able in principle to
undertake this assignment. If you would have regard to any conflicts, capacity and ability to start almost
immediately.

Many thanks

Nick

Nick Linnell
A

email: nicki@theprojectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com

The Project Office ;

Company Registered Office 22 Melkhout Crescent | Plattekloof 3] 7500
Directors: N H Linnell| M Green

Postal Add PO Box 15813 | Panorama | 7506
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Nick Linnell
From: Nick Linnell <nickl@theprojectoffice.com>
Sent: Saturday, 21 March 2015 947 PM
To: ztsotsi@liquifire.biz
Subject: document

Chair a suggested letter

Dear Minister

At the emergency Board meeting held in the evening of Thursday 19", to which | received a late and unexpected
notice, the Board asked me to recuse myself during which the remaining members held a private discussion
regarding my tenure as 3 Director and Chairman of the Board.

The Board then informed me that they would be meeting you shortly to ask that | be suspended.

That meeting with youtook place on Friday 20" and | was subsequently informed that it had been agreed that a
further special Board meeting would be called at which my ongoing role would be discussed. | assume that this was
with your approval. :

Firstly, in so far as these meetings are concerned | regard them as being irregular in terms of the Companies Act and
the MOI and otherwise improper.

Secondly, | would respectfully wish to address with you the background to these meetings.

On the 11" March the Board resolved to commission an enquiry referred to above. A coordinator was appointed by

I'am informed that on the following night, Monday night 16" certain board members met with the suspended
executive. In the early hours of the following morning (Tuesday) an email was sent to the coordinator stating
“Please note that Board Audit, Risk and Compliance Committee will e ottending to the maiter relating to the
Forensic Fact Finding Inquiry, as per advice” This cancelled a scheduled meeting that he had been invited to attend.
His further involvement apparently no longer required.

Clearly the meeting between the suspended executives and the Board members was highly irregular. Further a
decision of this meeting directly led to the termination of the coordinator’s function. It is unfathomable and
shocking that the suspended executives were permitted by these Board members to have a role in such a decision.

vourself.

That evening | met with the Chair of R&A and the coordinator. The Chair of A&R was not at all happy about the press
release or the terms of reference. There followed a lengthy discussion regarding the principles of the enquiry. The
chair of A&R opposed both on the basis that “the A&R committee does not want that to happen”. Presumably such

a decision having been made at the Monday night meeting with the suspended executives, /ZQ
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The next day the emergency Board meeting was called and the events described above then followed.

Itis clear to me that the Board is intent of frustrating the need for an open and independent enquiry and is acting in
consort with certain suspended executives.

In the light of the aforegoing, the decisions ari#ing from your meeting on Friday with the board are therefore of
considerable concern. Clearly there is gross misconduct and the motives behind these are cause for greater concern.

I would urge you to afford me the right to respbnd to the allegation made and to ask you to ensure the conduct cf
both members of the Board and the suspended executives are properly investigated. | feel that this in itself is reason
enough to require that the enquiry is not under the control of those involved in activities above.,

Yours faithfully
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® Eskom !

The Honourable Ms Lynne Brown, Mp Date:
Minister of Public Enterprises 22 March 2015

Private Bag X15

HATFIELD Enquiries:

0028 Tel +27 11 800 8111

Dear Minister Brown

At the emergency Board meeting held in the evening of Thursday 19 March 201 5, to which
| received a late and unexpected notice, the Boarg asked me to recuse myself and
continued with the Board meeting. The Board then informed me that they would be
meeting you shortly. When | enquired about the reason for the meeting with you | was
informed that the Board reserved its right not to inform me. | considered that response
improper and has the makings of conspiratorial conduct.

which I would be informed of the outcome of your meeting with the Board. | assume that
this was with your approval. As 1 write this letter | have not received this feedback,

Firstly, in so far as these meetings are concerned | regard them as being irreguiar in terms
of the Companies Act and the Memorandum of Incorporation (MOI). Secondly, | would
respectfully wish to address with you the background to these meetings.

Cn the 11 March 2015 the Board resolved to commission an inquiry referred to above, |
informed the Board that there was a coordinator that could assist the Board with the
inquiry. The coordinator drafted terms of reference and 3 proposed approach and
governance as instructed by the Audit and Risk (A&R) on Sunday 15 March 2015,

Head Office

Megawatt Park Maxwel] Drive Sunninghill Sandton

PG Box 1091 Johnnesburg 2000 SA

Tel +27 11 800 2030 Fax +27 11 800 5803 www.eskom.co.za

Eskom Holdings SOC Limited Reg No 2002/015527/08
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Fam informed that on the night of Monday 16 March 2015 certain Board members met
with some of the Suspended executives. In the early hours of the following morning an
email was sent to the coordinator stating “Please note that Board Audit and Risk will he
attending to the matter relating to the Forensic Fact Finding Inquiry, as fer advice” This
¢ancefled a scheduled meeting that the coordinator hag been invited to attend — his further
involvement was apparently no longer required. Clearly the meeting between the Board
members and the suspended executives was highly irregular, which meeting led to the
termination of the coordinator's function.

The Audit and Risk (A&R) Committee thereafter failed to act with regard to the terms and
conditions of the enguiry. On the morning of Wednesday 18 the coordinator, ignoring the
apparent termination of his function, emailed a further draft of the Terms of Reference to
both me and the Chairperson of AR Upon receipt thereof | attempted to arrange a
mesting with the A&R chairperson. By midday and having received information regarding
the earlier night time meeting referred to above, [ had 5 media statement drafted and sent
to the company Secretary to distribute with copies to the Board and yourself.

That evening | met with the Chairperson of A&R and the coordinator. The Chairperson of
A&R was not happy about the press release, specifically the reference to the terms of
reference, which she alleged were not in accordance to the AR committee. The next day
a special Board meeting was called and the events described above then followed. It is
clear to me that the Board is infent on frustrating the need for an open and independent

enquiry and is acting in consort with certain suspended executives.

Clearly there is gross Mmisconduct and the motives behind this behavior is of even greater
soncern.  In the light of the forgoing | have come to the conclusion that the Board s
dysfunctional and not serving the best interests of the company. Consequently, | urge you
to consider the dissolution of this Board forthwith.

Yours sincerely

Chairman

CC: His Excellency President Jacob Zuma




U16-NHL-097

72
Nick Linnell
From: Nick Linnell <nickl@theprojectoffice.com s
Sent: Sunday, 22 March 2015 10:14 PM
To: ’letsatsi.duba@gmail.com'
Subject: Eskom
Attachments: chairperson of the Porfolio committee.docx; Draft Terms of reference - Eskom
18032015.docx

Dear Honourable Chairperson

update on the enquiry.

I believe he has now made an appointment to see you urgently.

Please see the attached background to the meeting

Also attached is the d réﬁ Proposed terms of reference which is not supported by the AR committee
Kind regards

Nick

Nick Linneli
{3

i,
i o

erﬁai!: m'ckl@thegro‘ectoﬁ‘ice.com
cell; 083 488 1000
tel: 021 447 0154

fax: 086 272 1456

www.theprojectoffice.com

The Project Office

Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell| M Green

Postal Add PO Box 15813 | Panorama | 7506
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From: Nick Linnell <linnell@iafrica.com>

Sent: Thursday, 27 August 2020 19:26

Cc: Rohan R. Hiles; Tshego T. Mahlangu-Yiwombe
Subject: FW: Zola

Attachments: Statement by.docx

From: Nick Linnell <nickl@theprojectoffice.com>

Sent: 29 March 2015 10:16

To: 'Tabeth' <tabeth@nmaattorneys.co.za>; 'Nick Linnell' <nickl@theprojectoffice.com>

Cc: 'John Ngcebetsha' <john@nmaattorneys.co.za>; 'ncassim@law.co.za' <ncassim@Ilaw.co.za>
Subject: RE: Zola

Dear Tabeth

Please find my statement as requested. Please note that we would need to agreed that | would in fact be witness or
that the contents can be used in the hearing.

Kind regards

Nick

Nick Linnell

The PROJECT

Burineis Impeovemeni Delivers

email: nickl@theprojectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com
The Project Office
Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500

Directors: N H Linnell| M Green
Postal Add PO Box 15813 | Panorama | 7506

From: Tabeth [mailto:tabeth@nmaattorneys.co.za]
Sent: 27 March 2015 02:58 PM

To: 'Nick Linnell'

Cc: 'John Ngcebetsha'; ncassim@law.co.za
Subject: RE: Zola

Dear Nick
Duly Noted. We await receipt of the documents tomorrow morning.
Our landlines are working and the numbers are as follows:

- 011 784 0043/45; or
- 011784 5057

Regards
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Tabeth

From: Nick Linnell [mailto:nickl@theprojectoffice.com]
Sent: 27 March 2015 12:41 PM

To: tabeth@nmaattorneys.co.za

Subject: Zola

Dear Tabeth

Your office kindly followed up with regard the letter this morning — unfortunately | am now only getting the
information in the morning (Saturday) | will have it with you before lunch tomorrow - sorry about that but awaiting
this information.

Kind regards

nick

PS — I think your office landline not working?

Nick Linnell

The PROJECT

Burineis Improvemeni Delivers

email: nickl@theprojectoffice.com
cell: 083 488 1000
tel: 021 447 0154
fax: 086 272 1456

www.theprojectoffice.com

The Project Office

Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500
Directors: N H Linnell| M Green

Postal Add PO Box 15813 | Panorama | 7506

H . This email has been checked for viruses by Avast antivirus software.
uuu www.avast.com
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Statement by

Nicholas Hugh Linnell

10.
11.

12.

13.

o

Q\

16.

15.

I am an adult male residing at 10 Parade Crescent Constantia Hills Cape Town. \\
I am a business consultant employed at CT&A Project Management Pty Ltd trading as The QQJ
Project Office '\Q

| was introduced to Mr Zola Tsosti, the Chairman of Eskom SOC on or about the week before\tt\/

9th March 2015 g\(,.

He was aware that | had led an investigation into allegations of wrongdoing at South Afri

Airways. Qo
He informed me that there might be a similar need for an investigation at Esko %ﬂ we
discussed whether | would be interested in leading that at Eskom. o X\

| explained my standard approach and how | would go about this and he Xared comfortable

with this approach. This approach includes the appointment of fore;n ic iNvestigators having

particular knowledge and skill in the areas within the scope of th 'n&'ry.

| was given to understand that the requirement was for an imd&comprehensive inquiry

across the whole company being technical, finance and corugrg cial. He stated that it was

necessary that it be independent and should be also be@en to be independent. This would

also necessitate ensuring that the executive were nt@e n to have influence.

| concurred that the top executives who had situa@al influence should be considered for

precautionary suspension. We spoke about c&ese might be and | subsequently conducted

public research into media and Eskom wehsite’sources to determine who they might be.

I was informed that | would need to r&/e‘t. e board and the Board would appoint a

subcommittee to oversee the inquiry.

| was asked to be available on ay 9" March to appear before the Board.

In further preparation for th eeting | prepared standard aide memoire for precautionary

suspension for reason 0@1 uring that situational influence was removed. | also prepared

standard letters of s sion. These were blank without names as the actual decision as to

which executives @Id be considered for suspension would be for the Board to determine.

| also began p ations for what the proposed approach would be and the scope of the inquiry

might be. i@nount of advance preparation would be common in consulting circles and one

woul ér pitch for a contract without first having a very solid idea of the preferred approach.

On C%%ay 9% | consulted Fritz Malan of ENS labour department to review the preparations that
made to ensure that | was on sound ground. On the 9t | went to Megawatt Park and was

‘Mformed by the Chairman that the Board had not decided to proceed with the inquiry. At that

point | was of the mind that that was the end of the opportunity.

Possibly the next day the chairperson contacted me to say the Board was to reconsider the
matter again on Wednesday and | ought to be available.

On Wednesday 11 the chairperson asked me to come to Megawatt Park — | think around 10am
or thereabouts. When | arrived | went to the executive suite and waited until asked to join the
board meeting.

The Chairman introduced me briefly and asked that | introduce myself to the Board and tell
them what | do.
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17. During that discussion | had the impression that the board had decided to hold the inquiry, that
it would consider suspending the executives and had appointed me to coordinate the inquiry.

18. There was a lengthy discussion regarding the suspensions and | stressed the point that these
were precautionary and to ensure there was no situational influence exerted by them. We spoke
of the option of putting it to them that they voluntarily take leave of absence. We discussed the
need to provide the opportunity to consider the reasons why the Board wished them to be
suspended and the need to consider their responses before determining whether or not to do

so. We also discussed a proposed media statement and the need for internal communications
19. There was a discussion regarding the appointed subcommittee and an acting CEO in the eve\t@\/

the suspensions. Q)

20. During that meeting | had the impression that the Minister of Public Enterprises had %
immediately prior to that moment addressed the Board on the matter and had prové
guidance to the board that the board ought to mandate the inquiry to proceed.

21. After that meeting there was a press conference attended by a number of th{"&ectors at which
the Chairman stated publically that the board had appointed me as the nator.

22. After the press briefing | met with the chairperson of the Audit and Rj @n?nittee and we

discussed the scope and terms of reference. She required that th e'be determined as soon as
possible. | advised that it would be a good idea to provide an §unity to the executive for
their input. Firstly they knowing the business well might hazé‘a)me valuable suggestions but as
importantly they would “buy-into” the inquiry more if \onsidered it inclusive.

23. We also spoke about the need for an independent \AQ}t e-blower facility to allow people to give
anonymous tip-offs. Q

24. The Chairperson of A&R then introduced me Molefi Nkhabu Senior General Manager:
Assurance and Forensic Office of the Chie gﬁ
and IA involvement. It was agreed th uld send me certain IA reports. The first of these
were subsequently sent to me via ag'

25. At about 3pm Ms Mabude (A&@ir) and Mr Naidoo (Board Recovery and Build Programme
Review Committee (BRBPR ir) and | met with the executive. Mr Naidoo introduced me to the

executive as having b;e;@pointed by the board to coordinate the enquiry. | was asked to

utive and the three of us discussed the approach

explain the purpose interaction with them — to obtain suggestions for the scope. It was

agreed that they provide the — | think head of legal, with all their suggestions and these
would be for d to me to have included in the proposed scope.
26. | then left watt Park.

27. Over t&@) owingdays | received a number of communications from Eskom.
27. \, An invitation from Mr Naidoo, a director, to join the Board Recovery and Build
rogramme Review Committee (BRBPR) workshop the following week

J27.2. A requirement to provide my proposed draft terms of reference to Malesela
\ o Phukubje the company secretary by Sunday 15" 6pm which was copied to Ms Mabude
fsb\ 27.3. Invitation to attend a A&R subcommittee meeting to be held on the 19*" and then

Q\ again on the 23™ march.
28. | provided the draft terms of reference to Ms Mabude and the company Secretary on Sunday
15t at 7.05pm copied to Ms Mabude, Chair of the A&R.
29. At 4.50 am on the 17" March | received an email from Mr Thulo Selele copied to the Company
secretary informing me that | was no longer required to attend the BRBPR meeting as the A&R
subcommittee would now be handling the inquiry. This struck me as peculiar was as at about
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8pm the previous evening (Monday 16%) | had had a discussion with Ms Mabude regarding the

terms of reference which | had submitted. That discussion was for a duration of about 8

minutes, part of which concerned Ms Mabude refusing to allow me access to the input received

from the executives (see para 24 above)which had been previously agreed that | would have

access to. This was somewhat strange as it had been agreed that these were for my purpose to

draft the terms of reference. That conversation ended with an agreement that | would meet Ms \\

Mabude the following morning at around midday (17%"). Q

Upon making some enquiries concerning this abrupt change of events | received information Q

that a number of members of the subcommittee and other Board members attended a pri

meeting during the night of Monday 16" together with some of the suspended executiv \%

might have coincided with the timing of my call the previous evening (see above para

My perception is that prior to that meeting of some of the board members and the K.mves

on the night of the 16", the Board and particularly Ms Mabude acted as thoug% oard had in

principle appointed me. Following that meeting there was a distancing althoq@Q ot a complete

termination of contact.

I should make the point that contracting for my services had not and |II not taken place as

this was in fact part of the process of the terms of reference. Clea t would form the basis of

what was required of me. My perception that | had been auth &to proceed was tacit from

the actions of the board and the Chair of the subcommitte |ch had the delegated authority

to oversee the inquiry and more express from the vario feces of correspondence exchanged

with Eskom executives, copied to Board members.

On Wednesday 18" at 9.21 am | forwarded a co Vme terms of reference and proposed media

release to the Chairman of Eskom and the C}Q{ﬁ—gy’?the A&R committee. In addition to the

attachments, | noted that | strongly reco ded that the media statement be released

urgently — by midday same day (18")as s important to stem the negative media reporting

and to better inform the public of t@ ture and process of the inquiry.

I never received any response @s email from the chairperson of A&R. however the

chairperson contacted me andhinformed me that he had spoken to the chair of A&R and she had

undertaken to come t%@ouse as soon as she was able to discuss the documents sent. He

asked that | also atte

By midmorning th as no further response and | called the chairperson and suggested | visit

him as the me ere asking for comment and without it the company was beginning to

receive ne ‘tbe publicity. | know that press releases issued after midday are less likely to

recei guate commentary the following day and by the next day would be old news.

Ire wed the media statement with the Chairperson and informed him that | had not received
esponse from the chair of A&R to my earlier email with attachments. He informed me that

.the Minister had called him and instructed him to ensure a media report was issued due to the

poor press. He agreed to the release and asked that | forward it directly to the company
secretary and manager in his office. The instruction was that it follows the normal standard and
be copied to all directors and the minister.

Later | realised it was never released and upon enquiry by me to the chairman | was informed
that the minister and the DPE and certain directors had objected to the press release and he had
told the company secretary not to release it. He informed me that the minister’s office stated
that protocol does not allow the Board to appoint a retired judge without the President’s
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authority. To my knowledge that is not true as | have had retired judges appointed as arbitrators

etc before and never invoked anyone else’s permission.

Later that evening (Wednesday 18™) | received a call from the Chairman asking me to come to

his house as the Chair of A&R had arrived. This was around 6pm. The three of us met and we

first reviewed the media statement. In effect the chair of A&R wanted all the references to the

scope and approach including the retired judge and the use of three independent forensic teams \
to be excised. | provided reasons why | disagreed and none of these were challenged other than QQJ
the statement “the committee does not want this”. When | asked for reasons why the ‘\Q
committee would have a different view the chair of A&R did not provide any. At this time th \/
Chairman intervened as he did not like the adversarial tone that the discussion had take ’06)

The chair of A&R then suggested that | attend a meeting of A&R the next day — Thurs y%‘
the evening and present my arguments to them. | subsequently received a formal m@l g invite

"in

to that planned meeting but it was subsequently cancelled. Instead an urgent b meeting
was held. .%

At this point my perception was that | was still “working’ with Eskom an ubcommittee.
This was notwithstanding the previous email received in the early h.o& the morning of the
17 March. \

I have been provided with a copy of a notice of directors mee{&@?terms of which the board
proposed to invoke S71(3)(b) of the Companies Act and to the Chairman to make

representations why he should not be removed from tf@}ard on grounds of misconduct
including dishonesty. Q}

The first charge (1.1) relates to the procuremen&;ﬁwe services of me without following the
prescribed processes. (—)

To the extent that my services have been gﬁred it would require my agreement. In so far as
my agreement would be applicable it plied from my meeting with the whole Board of
Eskom and the express and impIiecQJo uct of the Board and the subcommittee to engage my,
at least to begin the inquiry. T@nowledge the chairman would have been part of that
collective. | have no direct a ment with him. Rather he proposed my services to the board.

In so far as the prescri @ocurement processes are concerned, | had provided the chairperson

with a set of propos ard resolutions in the event that they engaged my services and one of
these included th rd’s waiver of the internal procurement processes. The simple logic being
the executive rtments conduct those processes and not the Board and if they were to be

followed t é‘)ecutive would play the determining role in that selection. The other logic is that
the b @1 s the legal right to determine these matters without following their own policies.
Besi dthat the Board has a number of legally trained persons and corporate governance

ns on it and as it was quite clear the board was engaging me they ought to have made

.objections during that meeting on the 11%* or any other time following that through to the 18"

°

Sou

when | was invited to attend a subcommittee meeting to discuss the work that | had done.
While this is a legal issue that would be argued by the right people it does reflect my
understanding of what | was proposing and was accepted by the Board.

The second charge (1.2) relates to me having started work without the other directors being
informed. Clearly that is not true and is evidenced above. At all times the work that | did was
with the knowledge of the chairperson of the A&R committee who was the delegated person to
interface with me.
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48. The aspect of there being no contract is equally incorrect in that the board as a whole was aware
that | had begun and the A&R committee was clearly aware of my work of the terms of
reference and the chair of A&R was aware of that and my terms of reference. | also understand
that this was the subject of the private discussions held on the night of Monday 16".

49. As to the company having been exposed to non-compliance it would appear to me that the
whole board having been in the sequence of meetings from the meeting with the minister, the \\
Board meeting that followed and my appearance before it that were as aware as anyone as to QQJ
what compliance had taken place. Neither during that meeting nor thereafter was | ever given ’\Q
any indication that the board had not approved my engagement to commence. To the exte \/
that to this day there has been formalisation of my contract of engagement | would %\Q}
acknowledge that my services are limited to what the subcommittee required me to \QQ' on
immediately. Qo

50. The third charge (1.3) is a matter that the chairman and the board would neec@termine.

However in so far as | was concerned | had provided a copy of the proposedpt\' release to

both the Chair of the A&R and the chairman of the Company by about 9$a before it was

thereafter approved for release by the chairperson. To my knowledge-th&*media release was not
issued by the Company. \

51. I would make the point that since the press conference on the @ I have monitored the press
reports with regard to this matter. These are a matter of pttbg'o nowledge and most have been
internal leaks to the press as they have tended to quot urces” or a “member of the Board”.

52. With regard to the reputation of the Board and the ’fnage done one would have reference to
the media reports since the 11" march to determih@the causes of the damage if any.

53. Given the nature of the work that | was antic&%
been receiving information from anonym

g been engaged to do, | have since the 11t
urces that might be relevant to an inquiry of this

nature. Amongst these were: ‘\~

53.1. That the CEO had beer‘@\%/n advance warning of his possible suspension prior to
the 11, \\'Q

53.2. That the Minist@net privately with some of the Board members prior to the formal
meeting on the 11" ()

53.3. That the& ister had previously cancelled a scheduled board meeting on the 29
February as i come to her knowledge that the board wished to raise the issue of no

confiden %the Chairman. This was presumably well before the inquiry was ever mooted.
53.4. t the Board in fact informed the Minister on the 20™" of their determination to
r the Chairman
53&, That the Minister was reported having told the Portfolio Committee on the 26 or
hereabouts that she was expecting a “formal” letter with regard to the Board intention to

L ]

K remove the Chairman.

°

Q‘$
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SWORN STATEMENT

Sarah-Jane Trent, ID No. SR 023 with Tel No. OSSR states under oath as follows:
1
I am an adult female Executive Director of ‘Forensics for Justice’ a not for profit company, which

aims to expose state sponsored crime and operates from No. || IIEIENEGININGGEEEE

Johannesburg. The purpose of this statement is to open a docket against the following persons:

Ms Duduzile Myeni ‘Myeni’

Ms Lynette Brown ‘Brown’

Mr Jacob Zuma ‘Zuma’

Mr Nicholas Linnell (id No. | ‘l.innell’
Mr Tony Gupta ‘Gupta’

Mr Salim Essa ‘Essa’

Mr Ben Ngubane ‘Ngubane’

Mr Thalente Myeni ‘Thalente’

O N R W

Collectively ‘the Suspects’
For the offences of: Corruption, Fraud and Racketeering, as more particularly set out below.

BACKGROUND

2
Myeni was the founder and chairman of the Jacob Zuma Foundation. She was also the erstwhile
chairman of South African Airways ‘SAA’ and was also the erstwhile chairman at Mhlathuze Water
Board ‘MWB’.

3
Brown was at all material times the Minister of Public Enterprises, and as such the ‘shareholder’
representative of both SAA and Eskom, until SAA was moved to the Ministry of Finance.

4
Zuma is the current State President of the Republic of South Africa. He is also the father of Thalente
Myeni and Duduzane Zuma.

5
Linnell claims to be a lawyer, yet there is no showing of him on South African law society registers. in
2011, he was unlawfully hired by Myeni to “fix’ publicity issues following her gross misconduct at
MWSB. He was later {in 2014 and 2015) unlawfully hired by Myeni, to “fix’ and cover up her criminal
conduct at SAA. As will be seen, he was also unlawfully hired by Eskom to assist in unlawfully getting
rid of certain executives, thereby participating in the corrupt capture of Eskom by certain members
of the Gupta family and their businesses, which included one of the sons of Zuma, namely
Duduzane, who was at all material times in business with the notorious Gupta family. Linnell also
participated in 1978 to 1980 in the illegal regime of lan Smith in then Rhodesia.

6
As evidence of the long-standing relationship (unlawfully sponsored with public funds) between
Myeni and Linnell, | attach hereto a copy of three ‘open source’ documents:

| 6.1

Annexure ‘SIT-1’ is a copy of a press ombudsman judgement in a complaint falsely brought by Myeni
against a newspaper that exposed her unethical conduct at MWB in 2011. )

statement of Sarah-Jane Trent 2017-11-24 Pagelof5
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6.2
Annexure ‘SIT-2' is a copy of an on-line newspaper article dated 09 August 2015, which clearly
shows Linnell is assisting Myeni to cover up her criminal conduct, by helping her lay false criminal
charges against myself and then suspended CEO Monwabisi Kalawe. | note from this article that, as
at that stage, Linnell had been paid more than R850,000.00 by SAA and yet there were no
procurement procedures followed at all. That makes the payments to him classed as fruitless and
wasteful expenditure. | also note that he is purporting to carry out ‘background checks’ and
‘investigations’ into both Paul O’Sullivan and Kalawe. | have checked with the Private Security
Industry Regulatory Authority, ‘PSIRA’ and it is apparent that Linnell is not registered with PSIRA to
carry out investigative work, which is a criminal offence. | will come back to this later.

6.3
Annexure ‘SJT-3’ is a copy of an on-line newspaper article dated 07 April 2015, which suggests that
Linnell was unlawfully hired by Eskom.

7

Gupta is a member of the now infamous Gupta family, which was during 2016 and 2017 found to
have infiltrated Eskom and through fraudulent and corrupt practices removed at least R3 billion
from Eskom. In this docket, | do not go into the detail of the R3 billion that was stolen from Eskom,
but merely focus on how the suspects created the enabling environment for such theft.

7.1
Essa is a personal assistant to Tony Gupta and carried out a lot of his criminal activities for him.

8

Ngubane was at all material times, firstly a non-executive director of Eskom and then, the Chairman
of Eskom.

CONDUCT GIVING RISE TO CRIMINAL COMPLAINT
9
On 2017-11-21, at parliament in Cape Town and during a parliamentary enquiry into the criminal
capture of Eskom, which capture predicate wholesale corruption and looting from Eskom’s assets, a
certain Mr Zola Andile Tsotsi, {(‘Tsotsi’} gave evidence to the enquiry. He gave that evidence under
oath. A copy of the document he presented to parliament is attached hereto, as ANNEXURE ‘SIT-4’.
It is necessary to carefully analyse what the Suspects have been up to, in respect of facilitating fraud
and corruption at Eskom, which has run into Billions of Rand of tax-payer monies. | do this
hereunder.
10
The sub-paragraphs contained at paragraph 4.1 through 4.19 of Annexure ‘SIT-3" make it crystal
clear that the suspects manipulated then board chair of Eskom to do the following:
e Unlawfully pressurise Tsotsi to do the bidding of Tony Gupta by threatening Tsotsi with the
loss of his position as Chairman of Eskom.
e Unlawfully intervene and postpone a board meeting of Eskom.
e Unlawfully appoint Linnell in an ‘advisory’ capacity to the board chairman of Eskom. A
similar unlawful role that Linnell had carried out, and continued to carry out for Myeni at
SAA.
e Allow Linnell to unlawfully prepare letters of suspension for the purpose of unlawfully
targeting certain named executives of Eskom.

with Lynne Browne the responsible minister for Eskom, the suspects did intimidate Zola »
Tsotsi into complying with the wishes of the suspects, in bringing about the suspension of /\

the four named executives. QD
statement of Sarah-jane Trent 2017-11-24 Page 2 of 5 ™~
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11
Over and above what was contained in the document handed to parliament, Tsotsi was orally
questioned and supplied certain answers. During this question and answer session, it became
apparent that a meeting took place at Brown's house, during the period when Tsotsi was being
manipulated by the suspects. According to Tsotsi, Gupta and Essa were present at that meeting with
Brown, which allegation Brown attempted to deny.
12
It is clear to me now, and must be clear to the whole country, that the suspects acted with a
common purpose in creating an enabling environment so that Gupta family businesses could
‘capture’ Eskom for their own nefarious reasons, including fraud and corruption on a massive scale.
It must be noted that Duduzane Zuma (son of Zuma) was a shareholder and director of certain of the
Gupta companies and therefore benefitted considerably from such criminal conspiracy by the
suspects. The relationship between Zuma, his son and the Gupta’s provides the compelling motive.
13
Furthermore, as is clear from paragraph 4.8, Linnell was introduced to Tsotsi as a lawyer. This alone
would be a criminal offence, as Linnell is NOT a registered lawyer in South Africa, although he may
have been one in Rhodesia, whilst helping to prop up the illegal regime of lan Smith.
14
In respect of the testimony made by Zola Tsotsi to parliament, including the typed note he
presented (Annexure ‘SIT-4’}, | formally request the police to obtain a detailed sworn statement
from Tsotsi, dealing with the following additional points of clarity:
14.1
Setting out precisely who initiated the meeting referred to in paragraph 4.4, where the meeting took
place and at what time.
14.2
Of paragraph 4.5, how was Tsotsi approached by Tony Gupta, where and what time did they meet.
How long did the meeting last and when approached for the meeting, what was stated as the reason
for the meeting. Also to explain when Tsotsi first met with Tony Gupta, or any other Gupta, where,
how, when and why?
14.3
Of paragraph 4.6, at what time did Zuma call Tsotsi, and what was the originating and receiving
number? Ditto of the acting Director General.
14.4
Of Paragraph 4.7, what date did Myeni call Tsotsi, what was the originating and receiving telephone
numbers. How did Myeni come to be in contact with him, ie where did she get his number from?
14.5
Of paragraph 4.8, how did Tsotsi travel to Durban, flights details etc., what address did he meet
Myeni, Thalente, Linnell and Zuma. Did Linnell give him a business card? What time did he arrive at
and leave the address in Durban.
14.6
The relevant board meeting and People & Governance Committee meetings should also be obtained
in an evidential manner.
14.7
The relevant e-mails, between the suspects and Tsotsi should also be obtained in a forensically
verifiable manner. Additional sworn statements should be obtained by other directors {witnesses) at

Eskom.

statement of Sarah-Jane Trent 2017-11-24 Page 3 of 5
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SUMMARY

15
It is therefore clear that the suspects, acting with a common purpose, did unlawfully and
intentionally intimidate and manipulate Tsotsi and in so doing brought about the unlawful
suspension and subsequent removal of some, from their posts, of certain executives of Eskom.

16
Subsequent to the removal of the named executives at Eskom, Mr Brian Molefe and Mr Anoj Singh
and Mr Ben Ngubane, took full autocratic control of Eskom and proceeded to criminally strip the
assets of Eskom, to the benefit of the Gupta controlled companies, and other companies linked
thereto. Duduzane Zuma personally benefitted from such unlawful asset stripping.

17
The creation of the enabling environment for the wholesale looting of Eskom, was created by the
suspects named above acting as a ‘criminal enterprise’ and in common purpose with each other.
Accordingly all of the suspects should be charged, not only with racketeering, but also of the theft of
Eskom’s assets, alternatively as accessories before the event, in respect of the theft.

18
| therefore request a thorough investigation into the conduct of the suspects. For the purposes of
registering a Rand value to the crimes that have been committed against Eskom, | am using the
purchase price of Optimum Coal of R2,150,000,000 (R2.15Bn).

19
It is clear that the modus operandi of the suspects, was to use intimidatory and criminally
manipulative tactics to coerce Tsotsi into doing their bidding, by unlawfully removing Eskom
executives, so that Messrs Singh and Molefe, who had successfully fleeced Transnet of Billions of
Rand, could move from Transnet to Eskom and carry out a similar exercise there. Had they not been
caught, both Molefe and Singh would have left Eskom as a skeleton, like they did with Transnet and
moved onto the next State Owned Enterprise to strip it to the bone.

20
It is my contention that were it not for the criminal conduct of the suspects, in creating the enabling
environment, Molefe, Singh and in turn, the Guptas and Duduzane Zuma, could not have pulled off
their crimes. The suspects therefore stand to be charged, not only with the corruption and
racketeering charges, but with being an accessory before the fact of all the crimes committed
against Eskom. Additionally, Linnell should be charged with falsely holding himself out to be an
attorney and carrying out work of a nature that requires him to be registered with PSIRA, without
being in possession of such registration.

FURTHER CHARGES OF CORRUPTION & RACKETEERING
21
in addition to the above charges of corruption and racketeering against the suspects, | further
request additional investigations into the alleged conduct of the current State Security Minister, Mr
Bongani Bongo ‘Bongo’ and the current chairman of Eskom Mr Zethembe Khoza ‘Khoza'. This
additional investigation is most importa<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>