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1. INTRODUCTION 

 

1.1. Thank you for the invitation and the opportunity to share with the Portfolio 

Committee on Public Enterprises and fellow South Africans, the evidence on 

issues related to the Governance of Eskom  

2. DISCLAIMER 

 

2.1. This submission is made to the Committee subject to the conditions set out 

in this paragraph 2.    

 

2.2. Due to the pressures of time as more fully set out in Eskom’s letter dated 

16 November and previous correspondence to the Portfolio Committee 

from Eskom, there may be information that is not available at the moment 

of making this submission. Eskom undertakes to provide such information 

before the end of the enquiry. 

 

2.3. This submission is made reserving all Eskom’s rights as a Company and that 

of Board members individually and collectively including without limitation 

their rights in terms of the Constitution of the Republic of South Africa 

1996, the Powers, Privileges and Immunities of Parliament and Provincial 

Legislatures Act No. 4 of 2004 and the Rules of the National Assembly.  

 

 

2.4. Myself and any other current board member or official that gives evidence 

in this Inquiry may not be able to recall events from memory during 

question time and will attempt after the hearing to submit any further 

documents requested by the Committee.  Failure to recall an event should 

not be interpreted as a refusal to respond to the question. 

 

2.5. In the preceding weeks various former officials and one former Board 

member have made serious false and unsubstantiated allegations about 

the board and individual current and past board members. I would like to 

draw the Committee’s attention to the fact that while in some instances in 

our written submission we refer to a few of these inaccuracies,  the failure 

to deal with such inaccuracies or to counter them in this submission or in 

the oral evidence should not be interpreted as acceptance by myself or the 

Board either individually or collectively, that such allegations are truthful.  
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3. CHALLENGES FACED BY ESKOM   

3.1. In order for the Committee to appreciate the current challenges around 

liquidity and governance at Eskom, it is important to give some background 

of how these challenges emerged.  These challenges are  interrelated 

and related to structural and historical problems. 

3.2.  The importance of Eskom to the country, its people and economy cannot 

be overstated. Eskom generates approximately 95% of the electricity used 

in South Africa and approximately 45% of the electricity used in other parts 

of the African continent.  Eskom generates, transmits and distributes 

electricity to industrial, mining, commercial, agricultural and residential 

customers and re-distributors. 

3.3. I  will deal firstly with the structural challenges. The challenges that the 

Board found when I was first appointed as a Board member in 2014, date 

back to the beginning of Eskom.  

3.4. Eskom as a Company is 94 years old.  

 

3.5. The Electricity Commission (Escom) was established in terms of the 

Electricity Act of 1922 to “stimulate the provision, wherever required, of a 

cheap and abundant supply of electricity for the economic advancement of 

the Republic of South Africa”.  While it was run along strict business lines, 

the objective was largely the provision of service for public benefit and not 

for profit. The organisation was directed by a  chairman and six other 

commissioners, all appointed by the State President for their knowledge 

and experience in the various sectors of the economy and in the electricity 

supply industry. The entity was non-regulated and set pricing according to 

its business requirements at the time. 

 

3.6. On 1 July 2002, when Eskom was converted from a statutory body to a 

public company, known as Eskom Holdings Limited in terms of the Eskom 

Conversion Act, 13 of 2001. Eskom’s two-tier governance structure of an 

Electricity Council and a Management Board was replaced by a Board of 

Directors. 

 

3.7. Today, Eskom is also regulated under licences granted by the National 

Energy Regulator of South Africa, originally under the Act (41 of 1987), 

replaced by licences under the Electricity Regulation Act (4 of 2006) and by 
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the National Nuclear Regulator in terms of the National Nuclear Regulatory 

Act (47 of 1999). 

 

3.8. Unlike its non-profit mandate at inception, Eskom today operates with a 

commercial, compliance, and socio-economic mandate in keeping with 

achieving social, financial, and environmental sustainability. Fulfilling its 

commercial mandate, Eskom must ensure that it is financially viable to 

continue to operate and to raise debt to fund its business operations and 

capital expansions. 

 

3.9. In fulfilling its compliance mandate, Eskom needs to comply with the 

various licences and also live by the various government policies that 

govern state-owned enterprises and companies in general.  

 

3.10. Finally, Eskom’s socio-economic mandate helps South Africa achieve its 

broader developmental objectives of rural electrification, free basic 

electricity, job creation, and skills and supplier development. 

 

3.11. Ladies and gentlemen, at this point, allow me to pause for, at this point, 

many mayquestion whether it was these governance shifts that led Eskom 

down its current path? 

 

3.12. On the surface, it may appear so, but the deep-rooted reality is that the 

answers lie in its boom and bust cycle – consistently moving in waves of 

excess capacity and capacity constraints, in line with economic fluctuations, 

over the decades. The boom cycle is typically represented by excess 

capacity, increase in sales, and excellent plant performance, while the bust 

cycle manifests itself through a shortage of capacity and poor plant 

performance. 

 

3.13. So, while it may appear that Eskom recently took a stumble, the reality is 

that its operational and financial performance is expected in line with the 

bust and boom of the national economic flux.  
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3.14. A story that sounds overly familiar is the bust of the early 1980s. Complying 

with a request made in the mid-seventies and in the interest of the national 

economy to delay certain capital projects, Eskom lost three to four years of 

generating expansion, leading to the spate of power outages in the early 

eighties and an expensive capacity expansion programme, supported by 

government guarantees. 

 

3.15. The 1983 De Villiers Commission of Enquiry was established as a result of 

concerns around the process and progress of the capital expansion 

programme and associated costs and impact on the economy. Power 

outages were frequent as a result of the unavailability of capacity and poor 

plant performance. At the time, plant availability was recorded at 72%. The 

new build at the time housed technology that was able to accommodate 

low-quality burn as a result of the poor sustainability of mines and poor 

quality of coal mined then. This followed the boom of the nineties and 

excess capacity due to the economic downturn experienced in the country. 

Plant performance was operating optimally, with 90:7:3 achieved, that is, 

90% availability of plant, 7% planned outages, and 3% unplanned outages 

achieved in 1998. Eskom responded by driving a marketing initiative to 

increase sales and established Eskom Enterprises in 1999 to transition to 

new business operations and to grow new markets. 

 

3.16. It was during this boom cycle that the new democratic government 

finalised the Energy White Paper in the late 1990s, outlining additional 

principles relating to Eskom’s monopoly status and the proposition of 

breaking up the sector into a separate system and market operator and 

regional electricity distributors. This also included the fateful decision of 

cancelling the construction of new generation plant in anticipation of 

private investment by independent power producers. It, furthermore, kick-

started the process to develop regional electricity distributors or REDS, as 

per a Cabinet decision. The REDS were subsequently cancelled in 2008, 

despite Eskom having ring-fenced its operating units in preparation for the 

transition. 

 

3.17. The bust that followed in 2007/2008 is well known – labelled by Eskom’s PR 

fraternity and engineers as load shedding. Load shedding was a 

consequence of a combination of events arising from the earlier deferral of 

planning and investment decisions by the new government, a similar 

unsound decision made by the Government in the mid-seventies. These 
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were a low energy reserve margin, inadequate coal supply, an increase in 

plant breakdowns in an ageing fleet, and insufficient generation capacity, 

coupled with a high demand due to economic growth and customer 

inefficiencies, thus resulting in load shedding – the controlled balancing of 

the power grid.  

 

3.18. Eskom called for business, commercial, and residential customers to save 

10% of electricity and to engage in energy efficiency measures. 

 

3.19. Eskom’s strategy at the time included: 

 

3.19.1.  demand-side initiatives, with integrated demand management 

calling all customers to manage demand by using less 

electricity and adopting energy efficiency products such as 

compact fluorescent lights and solar water geysers; and 

 

3.19.2. supply-side initiatives to increase capacity. This included 

implementing the build programme, improving generation 

plant performance, utilising gas turbines to supplement 

capacity, and securing sufficient coal to generate electricity. 

 

3.20.  Eskom’s financial stability was noted as a central challenge despite 

receiving a R60 billion equity loan from government. The average tariff 

failed to recover the full cost of producing electricity, with escalating 

primary energy costs and embedded derivative-linked contracts resulting in 

an accounting loss of R9.5 billion. 

 

3.21. In addition, the funding model was inadequate for raising funds to finance 

the build programme. The capital costs of the build programme had 

escalated considerably due to an increase in global construction costs prior 

to the global economic crisis. The Board, under the then Chairmanship of 

Mr Bobby Godsell, had introduced a cost management programme that 

could see Eskom breaking even at an operating level. 
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3.22. During the latter part of 2009, Eskom experienced a leadership vacuum by 

losing its Chief Executive and Chairman, which impacted its reputation even 

further. 

 

2010-2014 

 

3.23. From 2010 to 2014, Eskom drove a recovery programme, achieving an 

increase  healthy profits. Nersa had granted above-inflation tariff increases 

of an average of 31% in July 2009 and 24.8% in April 2010. Government’s 

support included R430 billion in financial support, with R350 billion in 

guarantees, to deliver the country’s electricity capacity expansion 

programme. 

 

3.24. The country hosted a successful FIFA World Cup to which Eskom 

contributed by keeping the lights on. A new chief executive was appointed, 

and all vacancies in the executive management committee were filled.  

 

3.25. The 2010 IRP was promulgated, providing guidance on the new expansions 

and diversification opportunities for greater regional development and 

electricity imports. The IRP provides a medium- to long-term plan that 

directs the expansion of electricity supply (including private and own 

generation) and power purchases from regional projects and demand 

initiatives in South Africa over the period 2010 to 2030. The IRP determines 

the timing and mix of the projects and provides the basis according to 

which NERSA will license projects. 

 

3.26. Eskom subsequently signed on independent power producers to boost 

supply and diversify the national energy mix. Plans were in place to return 

the previously mothballed power stations and bring new units online. With 

the intent to ensure that IPPs obtained fair access on the transmission 

network, the government tabled the Independent System Market Operator 

(ISMO) Bill. This outlined energy planning, feasibility studies, IPP 

procurements, and market administration. This was, however, withdrawn 

in 2014/2015, as global implementation outlined potential risks. 
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3.27. In March 2011, in an effort to secure an energy-efficient future, Eskom, 

government, and business partners launched the biggest long-term 

countrywide saving movement called 49M. The objective of 49M was to 

change behaviour and to encourage all citizens to become more energy 

efficient, thereby protecting the planet, saving power, and sparing one’s 

pocket.  

 

3.28. The campaign was championed by the former Deputy President, Kgalema 

Motlanthe, and the former Minister of Public Enterprises, Minister Malusi 

Gigaba. The campaign, driven by Eskom’s Corporate Affairs Division, 

included advertising across radio, TV, and print media, and it reached South 

Africans through the participation of corporates and retail partners, who 

activated the 49M campaign among staff, suppliers, and customers 

nationwide. The movement urged every South African to “Lift a Finger”, 

which was all it took to switch off a light when not in use. The symbol of the 

key messages “Remember Your Power” and “If you are not using it, switch 

it off” was a yellow reminder string, a thread that tied these messages 

together. This became the single biggest effort driving South Africans at the 

time. 

 

3.29. The success of the campaign is, today, evident from the reduction in 

electricity demand and sales, an increase in off-the grid supplies, an 

increase in energy-efficient products such as solar geysers, LEDs, and CFLs, 

and from energy-efficiency ratings on products in the marketplace. 

 

3.30. Despite recording a net profit of R5.2 billion for the 2012/2013 period, 

Eskom continued to navigate through its financial and operational 

challenges. Funding new investments and the obligation to assure 

affordability for households and businesses remained key challenges 

flowing from the revenue gap resulting from the MYPD3 revenue 

determination.  

 

3.31. Keeping the lights on, stabilising the short-term finances while managing an 

8% annual average tariff increase allowed by Nersa, securing funding for 

the build programme, making progress on the build programme, and re-

engineering the business for more effective performance remained critical 

in 2012/2013. 
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3.32. Operational challenges persisted, with the continued escalation of 

unplanned maintenance. Given a tight supply-demand balance, “Eskom had 

to frequently defer planned maintenance to ensure uninterrupted power 

supply, taking its toll on the generation fleet, the performance of which had 

become volatile”. Unplanned maintenance had increased from 7.97% to 

12.12% at the end of March 2013. During this time, Eskom also experienced 

a significant set-back with the Duvha Unit 3 outage. 

 

3.33. It was in 2013 that the Board approved the 80:10:10 strategy, which called 

for an 80% availability factor, 10% for planned maintenance, and an 

allowance for 10% unplanned outages. 

 

3.34. Eskom limited electricity demand, and during 2012/13, demand 

management initiatives resulted in 2 244 GWh of electricity savings.  

                       

                   2014/15 

 

3.35. On the 11 December 2014, a statement on the meeting of the cabinet of 

the Republic of South Africa of 10 December 2014 was released. 

“Cabinet remains concerned over the disruptive effect the recent power 

outages are having on the daily lives of South Africans and its impact on 

households and business across the country.  Cabinet adopted a five point 

plan to address the electricity challenges facing the country. A technical 

team war room for the implementation of the five point plan is constituted 

with immediate effect. The five point plan addresses the strain our 

electricity system faces.  The plan covers: 

1 The interventions Eskom will undertake in the period over the next 30 days 

2 Harnessing the cogeneration opportunity through the extension of 

existing contracts with the private sector 

3 Accelerating the programme for substitution of diesel with gas to fire up 

the diesel power plants 

4 Launching a coal independent power producer programme 
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5 Managing demand through specific interventions within residential 

dwellings, public and commercial buildings and municipalities through 

retrofitting energy efficient technologies” 

At this meeting cabinet appointed and announced a new membership for 

the Eskom Board of Directors 

 

3.36. When I assumed my role as a board member at the end of 2014, I was 

surprised to learn that the landscape was more complex than what I 

perceived it to be as an ordinary citizen.  

 

3.37. The month prior to my appointment, Eskom had yet again announced the 

development of a turnaround strategy to arrest the operational and 

financial decline and to stabilise the business. The Turnaround Strategy 

focused on four key areas: operational sustainability, revenue and 

customer sustainability, sustainable asset creation, and financial 

sustainability. 

 

3.38. Eskom was still implementing load shedding, now in stage 3 impacting daily 

lives and industrial production.  

 

3.39. Eskom’s narrative still read, I quote: “We have communicated for an 

extended period that the national power system is constrained due to the 

lack of available generating capacity. To balance and protect the power 

system, we have to apply demand management practices, which include 

utilising OCGTs and pumped-storage schemes, as well as relying on 

independent power producers (IPPs), interruptible load agreements, load 

curtailment by key industrial customers, and energy efficiency efforts by 

other customers. When sufficient demand savings are not realised, we have 

to resort to controlled, rotational load shedding.” 

 

3.40. The company still faced financial challenges despite recording a profit of 

R3.6 billion (2013/14: R7.1 billion) and recording internal cost savings of R9 

billion. Government provided an equity injection of R23 billion and 

conversion of its subordinated loan to equity (R23 billion + R 60 billion = 
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R83 billion). The shareholder also granted Eskom R350 billion worth of 

guarantees to assist with borrowings. 

 

3.41. The build programme was behind schedule and had started later than it 

should have as a result of government’s attempts to bring in IPPs. 

Undertaking a capital expansion programme of such a magnitude 20 years 

after the completion of such previous programmes was met by a loss of 

skills and a lack of construction experience. The additional challenges of 

insufficient funding, labour unrest and demands on the build sites, poor 

contractor performance, and significant cost overruns on the project 

resulted in significant delays, which ultimately escalated costs even further. 

Eskom was hopeful at the time that it would synchronise its first unit at 

Medupi by the end of 2015. The unit was commercialised on 23 August 

2015, eight years after starting construction on 14 August 2007. At the start 

of construction Eskom had optimistically projected that the last unit of 

Medupi would be commissioned in 2015. 

 

3.42. In addition to these challenges, Eskom experienced a significant safety 

incident at the Ingula construction site, where six contractors lost their lives 

onsite. This was painful for the company and resulted in additional time 

loss, as the Department of Manpower requested a shutdown of the site to 

conduct the necessary investigations.  

 

3.43. The lessons learnt were expensive to both the company and country and 

were regrettably experienced at Medupi, Kusile, and Ingula at the time. 

Only the 100 MW Sere Wind Farm came in on budget and on time, having 

been commercialised on 31 March 2015. 

 

3.44. In addition, operational performance was also deteriorating. Generation 

plant availability (EAF) declined to 73.73% for the year 2014/15, compared 

to 75.13% in the previous year. Unplanned maintenance (UCLF) had 

deteriorated significantly from 12.61% in 2013/14 to 15.22%, partly due to 

the Duvha Unit 3 incident and the Majuba silo collapse. 
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3.45. The financial health of the organisation remained under pressure given the 

flat demand and rising operating costs particularly in primary energy such 

as liquid-energy fuel to run OCGTs and the cost of maintenance.  

 

3.46. Despite this, the renewable programme was progressing well as Eskom 

purchased 6 022GWh from IPPs during the year, at a cost of R9.5 billion. 

 

3.47. Ladies and gentlemen, as the newly appointed Board this was the backdrop 

which sketched the enormity of the task at hand. It was a responsibility 

which each of us agreed to shoulder. We had no choice but to take a 

principled stand and take the necessary action for the benefit of our 

country. 

 

3.48. Undeterred, we garnered our individual strengths to tackle the challenges 

and possible irregularities that were brought to our attention through our 

engagement with the executives. 

 

3.49. The Board agreed to meet more frequently to address operational and 

financial challenges. We established two-task teams, one a build and the 

second an operational task team, each chaired by a Board member and 

which included executives from the business. The objectives were to fast-

track the build programme and to arrest load shedding. I have no doubt 

that it was this hands-on approach and key focus of the Board and the 

leadership of Mr Molefe at the time that saw the build programme being 

fast-tracked and load shedding ceased when it did. 

 

3.50. We resolved as a board to take bold and decisive decisions, for the benefit 

of Eskom, the shareholder and the country at large.  

 

2015/2016: 

 

3.51. With the appointment of a new chief executive and chairman, Dr Ben 

Ngubane we positioned ourselves to emerge from the current challenges. 
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3.52. At the end of the financial year 2015/16, slightly more than 12 months from 

the time that the new Eskom Board was appointed, we had challenged and 

changed the fundamental assumptions that guide this complex business. 

Through the Design-to-cost strategy we had made steady progress and had 

seen notable improvements. This had contributed to operational and 

financial sustainability for the company and had resulted in reliable 

electricity supply for the country. 

 

3.53. It was extremely heartening to receive many team based presentations at 

the Board. Ordinary employees came forward and shared with delight their 

achievements. Majuba’s collapsed silos was initially planned to be repaired 

in a few years. After a submission or two, this work was completed in a few 

months; all three silos were completely recovered and Majuba returned to 

a full and proud production of 6 x 600 MW of generation output. 

 

3.54. Due to the able leadership of the new chief executive and his team, load 

shedding was terminated and we had made excellent progress on the new 

build programme with the commercialisation of Medupi Unit 6 in August 

2015 and Ingula Unit 4 on 10 June 2016. To date the programme has been 

successfully fast-tracked with all four units of Ingula, Medupi Unit 5 and 

Kusile unit 1 having been connected to the grid. 

 

3.55. We have developed a sustainable capital investment plan that prioritises 

projects closely aligned to our strategic objectives. These include our new 

build programme, the recovery of our generation asset base, completion of 

environmental projects and improvements in our transmission and 

distribution grid infrastructure. 

 

3.56. We had taken full advantage of the equity injections by the shareholder 

and the conversion of the shareholder loan to equity. 

 

3.57. We established a cohesive team between Board and Management and 

made an indelible contribution to achieving our combined success. 
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3.58. At the end of the financial year 2016/17 the performance reflected a 

concerted effort by the business to improve efficiencies, resulting in surplus 

capacity, increase cross-border sales, supported by improved plant 

performance.  

 

3.59. Eskom is now open to support new investments in South Africa and across 

our borders. The move from a constrained power system to surplus 

capacity is a result of improved generation plant performance, units from 

our new build programme being commissioned and independent power 

producers being included in our mix. 

 

Corporate Governance 

 

3.60. There have been corporate governance challenges in Eskom over the years.  

One of the major challenges is the frequent turnover of both Boards and 

Chief Executives. .For example in the last 10 years there have been 5 

different chairpersons with each of them on average serving for a period of 

2 years.  Over the last 10 years there were 10 different Chief Executive 

Officers.  This creates instability and a low morale and the inability to 

execute policies of Eskom to stabilise the situation.  A new Board is about 

to be appointed and it will be the task of that Board to appoint a 

permanent Chief Executive Officer and I am confident that if the person 

appointed is the right fit for Eskom,  Eskom can stabilise from a governance 

perspective.. 

 

 

3.61. I am confident that with the right leadership and intervention by the 

shareholder to try and deal with the structural reasons for the liquidity 

crisis within Eskom, Eskom can be restored to what it was. 

 

 

4. ESKOM TRANSACTION WITH TNA MEDIA 
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4.1. On 14 April 2015, TNA Media (Pty) Limited ("TNA Media") concluded a 

sponsorship agreement with Eskom " in terms of which, amongst others, TNA 

Media would grant Eskom, amongst others, the following –  

4.1.1. live broadcast of events for at least 60 (sixty) minutes; 

4.1.2. advertisements in the NEW Age; 

4.1.3. two tables, of 10 (ten) guests each at events; and 

4.1.4. a sponsorship speech, from the podium, before start of the 
events. 

 

4.2. The duration of the contract was for 3 (three) years and to terminate on 
30 April 2017.  
 

4.3. The sponsorship fee payable by Eskom was R 43 200 000.00 (forty-three 
million, two hundred thousand rand), excluding Value-Added Tax ("VAT") for 
36 (thirty-six) business briefing events at the cost of R 1 200 000 (one million, 
two hundred thousand rand) each. 
 

4.4. The parties could cancel the agreement in the case where one of the 
parties breaches any terms of the sponsorship agreement.  
 

4.5. Either of the parties could also, terminate the sponsorship agreement if 
any of the parties is declared "bankrupt" or any administrative receiver or 
simil.ar officer, is appointed in respect of “whole or part of the assets of 
either party.” 
 

4.6. The agreement between Eskom and TNA Media was authorised and 
signed by Mr Collin Matjila  who was the acting group Chief Executive Officer 
of Eskom.  
 

4.7. Management of Eskom raised its concerns about the sponsorship 
agreement in light of commitment made by Mr. Matjila to TNA due to his lack   
of delegated authority, to conclude the sponsorship agreement and the 
absence of budget from which to pay the sponsorship fees. The Board 
through its committees, established that Matjila had acted ultra vires and 
committed Eskom to a sponsorship fee that was not budgeted for in that 
financial year. 
 

4.8. SizweNtsalubaGobodo were instructed to carry out a forensic review of 

the sponsorship deal. SNG confirmed that Matjila had exceeded his powers by 

committing Eskom to an amount of R 3 600 000.00 (three million, six hundred 

thousand rand) without consulting the Executive Committee ("Exco") of 
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Eskom and committing Eskom regardless of the absence of budget from 

which the fee would be paid in that financial year. SNG characterized this 

expenditure as irregular expenditure.  

 

4.9. SNG, further, found that the sponsorship agreement between Eskom and 

TNA Media did not have an exit clause for Eskom, despite the fact that the 

legal department of Eskom had recommended that an exit clause be inserted 

to protect Eskom.  

 

4.10. The findings of SNG were confirmed by Ledwaba Mazwai Attorneys.  

 

4.11. The Board decided not to take any action against Mr Matjila because he 

was no longer an employee of Eskom.  

 

4.12. The Board decided to ratify the sponsorship agreement after obtaining 

taking into consideration the legal and reputational consequences of 

cancelling this agreement. 

 

 

5. THE PROCUREMENT PROCESS OF IT SERVICES TO REPLACE T-SYSTEMS SUSPENSION OF 

SAL LAHER 

 

  

5.1. The procurement processes which were initiated to replace T-Systems 

South Africa (Pty) Limited ("T-Systems") were started before December 2014 

and therefore, the members of the current Board have no personal 

knowledge of the procurement processes involved in replacing T-Systems and 

the suspension of Mr. Sal Laher. 

 

5.2. Eskom’s records reveal that the procurement processes to replace T-

Systems were suspended in and around December 2014 because more than 

50% (fifty percent) of senior Eskom employees, who were critical to the 

management of the IT department, accepted voluntary separation packages 

from Eskom and left the employment of Eskom. This fact would have led to 

load-shedding because IT department is critical to the business of Eskom. 

 

U17-AZT-080ESKOM-07-085



17 
 

5.3. The Board decided to suspend the procurement process of replacing T-

Systems to enable T-Systems to continue providing services to Eskom because 

T-Systems was well acquainted with Eskom’s existing IT systems and to 

discontinue their services, would have had a negative impact on security of 

supply. 

 

5.4. Eskom saved approximately R 800 000 000.00 (eight hundred million 

rand) by continuing to use the services T-Systems because T-Systems allowed 

certain functions which were the responsibility of T-Systems to be carried out 

"inhouse" by Eskom. 

 

5.5. The agreement between Eskom and T- Systems is valid until April 2018. 

 

5.6. Mr Sal Laher was suspended by Eskom in November 2014. The reason for 

his suspension was that he failed to follow procurement processes. The Board 

has been advised that there was an amicable settlement between Eskom and 

Mr. Sal Laher. Mr. Sal Laher was paid a severance package. 

 

6. THE EMPLOYMENT AND EARLY RETIREMENT OF MR MOLEFE AS GROUP CHIEF EXECUTIVE 
AT ESKOM  

 
 

6.1.  On or about the 20th of April 2015 Mr Brian Molefe (“Molefe”) was seconded 
from Transnet to Eskom to assist with operational requirements at Eskom. Molefe 
was initially seconded for a period of 3 months, which initial period was later 
extended for a further 3 month period. In total, Molefe was on secondment for 6 
months. 

 
6.2. On the 28th September 2015 the Minister of Public Enterprises – Minister Lynn 

Brown announced that the cabinet had approved the appointment of Dr Ben 
Ngubane as Chairperson of Eskom’s Board and Mr Brian Molefe as the Group Chief 
Executive and Mr Anoj Singh as the Chief Financial Officer at Eskom.  

 
6.3. On the 24th of September 2015, a draft offer of employment was prepared for    

Molefe on the basis that the Group Chief Executive - Molefe would be appointed on 
a permanent basis as a Standard F - Band Executive. The offer of permanent 
employment became effective from the 1st of October 2015. A formal letter was 
addressed to the interim Chairperson - Dr Ben Ngubane from the Minister of Public 
Enterprises on the 2nd of October 2015 in terms of which the Minister formally 
approved the appointment of Molefe. No mention is made in that letter whether the 
Molefe employment contract would be on a permanent basis or a fixed term 
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contract. In that same letter the Minister requested that the Molefe employment 
contract be provided to her within 3 months from date of this letter.  

 
6.4. On the 2nd of October 2015 a letter was also addressed from the Minister to 

Molefe confirming his appointment. It is important to note that no mention is made 
of the term of the employment contract. The inference drawn based on the letter of 
the 2nd of October 2015 addressed from the Minister to the Chairman as well as the 
letter addressed from the Minister to Molefe also on the 2nd of October 2015 that 
Molefe’s employment was on a permanent basis as no mention is made of a fixed 
term.  

 
6.5. A standard F- Band contract of employment based on permanent employment 

was prepared on the 7th of October 2015. This employment contract was not signed 
by either Eskom as the employer or Molefe as the employee. On the 16th October 
2015, a letter was addressed to the Minister from the Eskom Chairman requesting 
approval for the remuneration of Molefe, in terms of which the proposed total costs 
to company, was to be increased. This letter is indicative that the understanding by 
the Eskom board was that the employment of Molefe would be done on a 
permanent basis.  

 
6.6. On the 1st of November 2015, the Minister responded to the letter of 16 October 

2015, where she approved the proposed remuneration package to Molefe. This 
letter was addressed to the Chairperson and was received by the company secretary 
on 4 November. In that same letter she further expresses her view that the period of 
employment for Mr. Molefe be recorded as 5 years subject to annual performance 
reviews. This is the first time that Eskom is advised that the tenure of Mr. Molefe’s 
employment be on a fixed term basis and not permanent.  

 

6.7.  An offer of employment on a permanent basis which had been prepared was 
signed by Dr. Ngubane on the 9th of November 2015 The offer of employment was 
co-signed by Mr. Molefe on the 11th of November 2015. It appears the chairperson 
may not have been aware of the letter sent to him and the company secretary by 
the mInisater ont eh 4th of November.  

 

 
6.8. It is important to note that the appointment letter did not state the specific term 

of tenure of the employment, although it was made clear that the offer of 
employment would be on a fixed term basis.  

 
6.9. On or about the 16th of November 2015, various retirement issues were 

discussed between Mr. Molefe and the Chairperson. A specific term to be 
considered was whether Mr. Molefe would be entitled to early retirement at the 
end of his fixed term contract should his contract not be renewed. The Eskom 
Pension and Provident Fund was consulted on or about the 16th of November 2015 

U17-AZT-082ESKOM-07-087



19 
 

to find out whether Mr. Molefe would be entitled to early retirement. The accepted 
rule within Eskom was that to be eligible for early retirement, an employee would 
have to have achieved a minimum age of 50 years and have been in service for not 
less than 10 years. Eskom Pension and Provident Fund confirmed that the tenure of 
service can be bought-in without having to serve the full ten year service. In other 
words, Eskom could pay in the balance of the years or the tenure that Mr. Molefe 
did not work in order to achieve the minimum 10 year threshold. On the 25th of 
November 2015 a letter was addressed by Eskom to the Minister in terms of which 
the specific retirement arrangements of Mr. Molefe were addressed and clarification 
was requested from the Minister. 

 
6.10. In that letter Eskom specifically requests the following: 

 
6.10.1. Regardless of Mr. Molefe’s age after the five year termination date he be 

allowed to retire from Eskoms service on the basis that he is deemed to 
be aged 63. 

 
6.10.2. That the penalty prescribed by the Eskom Provident Pension Fund for 

retirement prior to age 63 be waived. 
 

6.10.3. That Eskom carries the costs of such penalties (to be paid over to the 
Eskom Pension and Provident Fund). 

 
6.10.4. In the event that Mr. Molefe’s contract is not extended beyond the initial 

five year fixed term, he will not be allowed to subscribe to any other SOC 
or Government Pension Fund; 

 
6.10.5. Should the contract be extended however, it is important to note the 

costs of any subsequent penalties will decrease proportionately.  
 

6.11. It is important to note that as at the 9th of February 2016 a formal response to 
the letter addressed to the Minister on the 25th of November 2015 had still not been 
forthcoming and at that time there was no formal contract of employment with 
Molefe.  

 
6.12. On the 9th of February 2016, the People and Governance Committee meeting 

resolved that the early retirement of Mr. Molefe be approved within the rules of the 
Eskom Pension and Provident Fund with the benefit of buying-in additional years’ 
service to enable him to retire. It was also highlighted in that same meeting that a 
fixed term contract of 5 years for a Group Chief Executive was unheard of and 
unprecedented for Eskom, and that this was the first time a fixed term contract was 
being implemented at this level. Due to the loss of benefits Mr. Molefe suffered as a 
result of being on a 5 year contract as opposed to being a permanent employee the 
early retirement was seen as an effort to mitigate some of these losses and 

U17-AZT-083ESKOM-07-088



20 
 

incentivise him. The resolution provided that in cases where a Director who is 
appointed on a fixed term basis decides to take early retirement and has a shortfall 
in respect of the number of years prescribed to be served by the Eskom Pension and 
Provident Fund, Eskom shall: 

 
6.12.1. Bridge the gap and pay the balance of the tenure or remaining years 

required to make up the entire ten year tenure; 
6.12.2. Waive penalties applicable to early requirement; 

 
6.12.3. Refund the Eskom Pension and Provident Fund the applicable costs for 

additional service added plus penalties applicable to early retirement. 
 

6.13. On the 7th of March 2016 a formal employment contract was drafted and signed 
by both Eskom and Mr.  Molefe. This contract was based on a five year fixed term 
and on the basis of the resolution dated 9th of February 2016, in terms of which early 
retirement would be permissible upon termination of the fixed term contract.  On 
the 6th of September 2016 it was decided to increase the long term incentive award 
for Mr. Molefe to two times the annual pensionable earnings as the amount was 
relatively low based on the benchmark against similar long term incentive awards to 
Chief Executive at this level.  

 
6.14. On the 24th of October 2016, the Eskom People and Governance Committee 

approved the additional award in the form of an increase of Molefe’s long-term 
incentive to two times the annual pensionable earnings.  

 
6.15. On the 11th of November 2016, Mr. Molefe formally submitted his request for 

early retirement in term of the rules of the Eskom Provident and Pension fund read 
together with the resolution of the 9th of February 2016. In that same letter he 
indicated that his last day of service would be the 31st of December 2016.  

 
6.16. Mr. Molefe’s retirement letter was discussed at the special People and 

Governance Committee meeting on the 21st of November 2016.  The meeting was 
not quorate and could not make any decision. During that meeting the terms of the 
retirement letter requesting early retirement was noted and supported to be taken 
further through the process.  

 
 

6.17. On or about the 13th of April 2017, the Chairperson of the People and 
Governance Committee was made aware by a Journalist that alleged payments in 
the amount of R30 000 000.00 were made to Mr. Molefe from the Eskom Pension 
and Provident Fund. This is the first time that Eskom became aware of a potential 
leakage of confidential information regarding Molefe’s early retirement.  
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6.18. On or about the 19th of April 2017, a request was made to meet the Minister. 
The meeting was attended by the Chairman Dr Ngubane, the Chairperson of the 
People and Governance Committee, the Company Secretary, the Minister, the 
Director General and three advisors from the Department of Public Enterprises and 
the Senior Manager dealing with Executive remunerations. Eskom explained that 
because Molefe was on a fixed term contract, Eskom had approved that at the end 
of the fixed term that Molefe be entitled to early retirement principally due to the 
fact that his tenure was on a fixed term basis and it was uncertain whether it would 
be renewed, and on the basis that he had in fact over a period of time served 
various stints of short duration on a fixed term basis with various other state owned 
entities such as Transnet. The net effect was that his pensionable salary did not have 
sufficient time in the form of years of service to accrue during his period of 
employment. The Minister was adamant that the funds in an amount of 
R30 103 915.62 paid to the Eskom Pension and Provident Fund in respect of 
Molefe’s early retirement would not be permissible and should be repaid.  
 

6.19. In a letter from the ministry of Public Enterprises to the media dated 27 April 
2017, the Minister formally declines payment of Molefe’s early retirement pension 
pay-out. In her communication to the media, the Minister indicates that the 
proposed pension payment pay-out is not justifiable in light of the current financial 
challenges faced by state owned entities and the country as a whole. The Eskom 
Board thereafter took the decision and then engaged with Mr. Molefe with a view to 
re-appointing Molefe and reinstating him as Group Chief Executive in accordance 
with the Minister’s directive not to pay out his early retirement pension. The effect 
of a reinstatement would be that Molefe is restored as Group Chief Executive and 
that he would in turn have to refund all monies paid to him as at the end of 
December 2016, in respect of his early retirement. In terms of a meeting held on the 
2nd of May 2017 the Eskom Board discussed various options available to them 
regarding Molefe’s retirement decision and the Minister’s directive not to pay-out 
his early retirement pension. It was decided that the Board would engage with 
Molefe with a view to rescinding the Board’s prior decision to accept his application 
for early retirement. The meeting confirmed that considering it did not have the 
support of its principal for the approval of the early retirement application and that 
they were legal risks associated with other options, the proposed option to rescind 
the previous decision would be a fair and clean solution in the interest of all 
concerned. It was therefore resolved that the Board elects to rescind the decision to 
approve the application in November 2016 of the Group Chief Executive Mr Molefe 
for early retirement. On the 11th of May 2017 a letter was addressed to the Minister 
in terms of which the Eskom Board’s position regarding Molefe’s early retirement 
was communicated.  

 
6.20. In that same communication Eskom communicated to the Minister that a 

decision had been taken by the Board to rescind Molefe’s application for early 
retirement. With this option Molefe would be required to pay-back any funds 
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received by him back to Eskom, as well as any Eskom Pension and Provident Fund 
funds paid pursuant to his early retirement and resume his employment as the CEO 
of Eskom, and he would additionally be re-instated as a Director on the Board of 
Directors.  

 
6.21. In the same letter a second option considered was a non-consensual rescission in 

terms of which in the event that Mr. Molefe did not consent to a rescission of the 
decision taken to provide him with early retirement, Eskom would have to launch a 
court application to overturn its decision taken on the 21st of November 2016 (to 
approve early retirement for Mr. Molefe, as well as attempt to overturn the Eskom 
Pension and Provident Fund’s decision made pursuant to rule 28.3 of the EPPF rules. 
If Eskom does not bring this application, the Minister may institute an action against 
Eskom on the basis that its decision of 21st November 2016 to accept early 
retirement was irrational and unreasonable. This option would only be considered if 
Mr. Molefe did not agree to a rescission of his approval for early retirement.  

 
6.22. The third scenario envisages resignation in terms of which Mr. Molefe’s 

application for early retirement be rescinded and thereafter Mr. Molefe retains the 
option to resign from Eskom’s employ. In this scenario he would be entitled to his 
normal retirement benefits in terms of the Eskom Pension and Provident Fund Rules. 
Eskom agreed that the employee may return the monies paid to him which were 
linked to his early retirement. Under the final option being a settlement payment, 
the parties may agree that Mr. Molefe’s approval of his early retirement be 
rescinded and in that instance they would pay him a settlement amount to be 
agreed on.  

 
6.23. On the 11th of May 2017 a letter was addressed to Mr. Molefe by Eskom in terms 

of which it is recorded that the Board has taken a decision to rescind the initial 
decision to approve his early retirement. It is further recorded that the Board 
requests Molefe to resume his duty as Group Chief Executive by the 15th of May 
2017 on the basis of a reinstatement agreement to be signed.  

 
6.24. On the same date, namely the 11th of May 2017, Molefe concluded a contract to 

be reappointed as Group Chief Executive Officer. In that reinstatement agreement 
Molefe agrees that he resumes his duties as Group Chief Executive Officer and to 
pay to the Eskom Pensions and Provident Fund all the amounts due to the Fund 
which were paid to him pursuant to his early retirement. The period between 1 
January 2017 and 15 May 2017 is regarded as unpaid leave.  

 
6.25. It should be noted that in terms of the Eskom Pension and Provident Fund 

member’s guide to benefits clause 3.3(d) provides for early retirement with 
separation benefits. The following is recorded: 
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 “a member between the ages of 50 and 65, who has contributed to the fund for 
a minimum of ten years, may go on early retirements with separation benefits 
and without penalties. By mutual agreement with the employer”.  
 

6.26. The attainment of at least 50 years of age and the completion of at least 
continuous pensionable service rule is again confirmed in the Eskom remuneration 
and benefits practices policy dated 6 of November 2015.  

 
In terms of the revised rules of the Eskom Pension and Provident fund, Rule 24 
records the following under the heading Early Retirement: 
 
“Notwithstanding the provisions of rule 23, a member may retire from the 
service after attaining the age of 55 years of age, in which case he shall be 
entitled as from the date of his retirement to a pension in respect of his 
pensionable service to the date of retirement calculated in terms of Rule 22 
reduced by a factor equal to thirteen fortieth of one percent for each month by 
which the period from the date of his retirement to the date on which he would 
have attained the pensionable age exceeds 24 months.” 
 

6.27. It therefore appears that in terms of the Eskom Pension and Provident Fund 
rules Mr. Molefe would have had to attain the age of at least 55 and not 50 before 
he can apply for early retirement. In terms of Rule 28 of the same rules this 
provision deals with retrenchment and not early retirement. It is accepted that 
Eskom and the Eskom Pension and Provident Fund mistakenly interpreted Rule 24.1 
and Rule 28 in its interpretation regarding Molefe’s early retirement.  

 
6.28. It is a common error between the parties and Eskom’s approval for Molefe to 

take early retirement based on the Eskom Pension Fund Rules was a reference to 
the incorrect clause reference as Molefe would have had to obtain the age of 55 and 
not 50 before he could take early retirement.  

 
 

 
6.29. In conclusion, Mr. Molefe was initially seconded to Eskom for a 6 month period. 

On the 1st of October 2015 an offer of employment was made to Molefe initially on a 
permanent basis, however based on the communication from the Minister the 
contract of employment was changed to a five year fixed term contract.  

 
6.30. The challenge with the five year fixed term contract is that the employee’s 

Pension does not have enough time to accrue as it is not known whether the 
employment or the fixed term would be extended for a further period or not. In the 
circumstances Eskom took a decision to allow Molefe to take early retirement on the 
basis or understanding that he would have reached the age of at least 50 at the end 
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of his fixed term contract and to the extent that he has not served a minimum of 10 
years’ service.  

 
6.31. It is accepted that Molefe’s employment on a fixed term basis was a first for 

Eskom and historically all Chief Executives have been employed on a permanent 
basis. It is further accepted that the Minister has never responded to Eskom’s letter 
dated 25 November 2015 requesting approval for Molefe’s early retirement.  

 
6.32. It is only on the 19th of April 2017 that the Minister formally confirmed that she 

would not approve an early retirement and pay out to Molefe. As a result of the 
Minister’s directive, Eskom was proactive in rescinding its decision taken on the 9th 
of February 2016 to approve Molefe’s early retirement. Molefe was subsequently 
reinstated in May 2017 and the parties were restored ante to the same status quo 
they were in as at 31 December 2016 as a result of the rescission of the decision 
taken and reinstatement of Molefe. 

  
 

7. SUSPENSION OF FOUR EXECUTIVES 

 

7.1. The new Board was appointed at the beginning of 2015. During this period 

Eskom faced severe challenges. The country was experiencing stage 3  load 

shedding.  The Department of Public Enterprises in a presentation to Parliament 

on 25 March 2015 estimated that stage 3 load shedding cost the economy 

between R60 to R80 billion per month. Eskom was using R1 biliion per month on 

diesel due to the use of gas generators instead of coal. Eskom advised the 

Minister that it may not be able to pay salaries and the build programme costs 

escalated.  

 

7.2. Amidst this ciris faced by the Company, at the second meeting of the new Board 

the then chairperson Mr Zola Tsotsi asked the then Company Secretary Mr 

Malesela Phukubje to request an urgent board meeting.  This notice was sent 

out on a Sunday evening at approximately 8 pm in the evening on March 8. The 

Board meeting was called for the 9th March.   

 

7.3. The notice was accompanied by a Memorandum submitted by the chairperson 

which referenced the implemented restricted supply of electricity to all areas for 

a number of months and the problem that notwithstanding the integration of 

Medupe Unit 1 continued maintenance and unscheduled shutdowns have and 

will continue to cause ongoing planned and unplanned outages. Reference was 

also made in the memorandum to the fact that the CEO publicly stated that 

these unplanned and planned outages would continue for a period of five (5) 
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years.  The other problems mentioned were the fact that the Medupe and Kusile 

plants were years behind schedule and went billions over budget.  The lost 

revenue as a result of lost sales arising from non-supply ran into billions. This 

coupled with escalating funding shortfalls had increased interest costs beyond 

prudential limits.  

 

7.4. All this resulted in Eskom having to seek increasing funding from Treasury and it 

was also anticipated that funding shortfalls will continue.  The memorandum 

also referenced serious and embarrassing issues relating to tender and other 

expenditure disputes some which become the subject of court actions which 

increased negative perceptions of Eskom. 

 

7.5. It was also stated in the memorandum that such problems and failings create 

consequential risks which extend far beyond the Company and South Africans.  It 

has a serious impact on the economy which covers all sectors and postponed 

foreign and domestic investments some of which are cancelled outright.  In turn 

this creates increased unemployment and pressure on the fiscus. 

 

7.6. The Board has been reliant on Executives for information.  It was felt that the 

Board is obliged to establish the reasons for the crisis through a factual enquiry 

so that it could address the causes. It was therefore proposed that an 

independent external inquiry be held which was referred to a deep dive 

investigation and that the Board should act immediately given the serious impact 

of these problems on Eskom and the economy as a whole.   

 

7.7. Based on the severe risk of further outages and little independent understanding 

of the facts it was felt that the Board should immediately act to establish 

firsthand the causes of these challenges and intervene to arrest them or deal 

with them. It was recommended that the Board urgently authorise and mandate 

an independent external enquiry for this purpose.  

 

7.8. It was also recommended that this enquiry should be unimpeded by the 

management and the Board and other policy stake holders.  It must be credible 

and objective and it must have a mandate to be penetrating and unhindered.  

The Board must create the space and environment within the ompany for the 

investigators to be unimpeded and with no influence from Management. 

 

7.9. The Chairperson then placed this resolution which was drafted by him before the 

Board.  It was further recommended that the investigation must be mandated to 

a Board sub-committee who will then draft Terms of Reference and will be 

mandated with oversight of the enquiry. The resolution proposed that the Board 
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appoint a Board sub-committee comprising of Mr Tsotsi, Miss Mabude who is 

chairperson of the Audit and Risk Committee and myself who was at the time 

chairperson of the People’s and Governance Committee and that they be 

mandated with delegated authority of the Board to determine the Terms of 

Reference of the enquiry and to contract the independent investigators.  The 

enquiry must take place within three (3) months and a final report must be 

presented to the Board, the Minister and the Presidency not later than 30 June 

2015. 

 

7.10. At the board meeting, Mr. Tsotsi reported to the Board that the Presidency had 

expressed concern that the impact of Eskom and the power outages on the 

country was being understated.  It was felt that the Board should get to the 

bottom of matters and establish the exact causes of the problems so that it 

could take decisive action.  Mr Tsotsi said that he had been requested to ask the 

Board to authorise an independent external enquiry.  

 

7.11. A discussion among Board members followed and aspects of the Resolutions 

were changed for example the Board decided that the Finance Director should 

be approached to fund not the Minister of Finance.  Mr Tsotsi reported that an 

independent resource had already been identified by the Presidency to carry out 

the resolution and he, the chairperson, had already gotten a document in that 

regard.   

 

7.12. Board members raised a number of objections including that they were not 

comfortable with making a major decision such as this based purely on a two (2) 

page document and the concern that for a period of three (3) months both the 

Board and Management focus would be taken away from resolving the matters 

at hand.  Others felt that there were insufficient facts placed before the Board to 

make such a far-reaching decision.  Members also felt that if as the chairperson 

said this was a request from the Presidency it should simply have been a 

directive to the Board from the Presidency or the shareholder representative in 

which case the resolution should state that the enquiry was a request from the 

Presidency.  It was also felt that while deviations from procurement processes 

were allowed when warranted it would be necessary to understand why the 

Presidency required this deviation for this committee. 

 

7.13. In response to these concerns Mr Tsotsi said that it would be prudent to receive 

a direct communication from the shareholder representative being the Minister 

around the issue and he undertook to discuss the feeling of members with the 

shareholder. 
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7.14. At the meeting of 9 March it was resolved that the request for the establishment 

of an external and independent enquiry was noted. Secondly it was resolved that 

the board should engage with the Minister of Public Enterprises to obtain clarity 

around the Terms of Reference the Scope of Objective and Achievement of the 

Board of Enquiry.  

 

7.15. Due to the concerns raised by the board members on the 9th March another 

board meeting was convened this time with the Minister in attendance in order 

to clarify the issues raised in the previous meeting.  This meeting was held on the 

11 March at 12 mid-day.  The meeting started at 10 am with the Minister in 

attendance.  At this meeting the Minister once again raised concerns about the 

Eskom board getting to grips with the operational issues and to try and resolve 

the underlying reasons for the load shedding and other problems. 

 

7.16. From 12 noon the board held an in-committee session.  At this in-committee 

session Mr Tsotsi once more proposed that an enquiry be done and that certain 

executives be asked to step aside during the course of this enquiry to ensure that 

the enquiry remains independent and without interference. 

 

7.17. The Minister made it clear that she has no authority as to instruct the board as 

to what to do but mentioned certain issues of great concern to her such as the 

negative developments in the South African economy being the fall of the Rand, 

the Standards and Poor two (2) year review leeway period granted to the 

country, the low growth of the economy and the possible effect of a downgrade 

of the sovereign credit rating.  She was also concerned about the February level 

of load shedding. In the meeting with the Minister various questions were raised 

by board members such as the cancellation of the meeting of 26 February 2015.  

 

7.18. After further discussion it was agreed that the enquiry would occur and that 

executives who are responsible for areas which will be the focus of the enquiry 

should step aside temporarily for the duration of the enquiry in order not to 

impede it. The meeting with the Minister lasted from 10h00 till 12h00 thereafter 

the board went into an in meeting.  At the meeting further discussions were held 

about the enquiry.  Board members felt that based on the motivation and the 

concerns around the impact of the challenges at Eskom on the economy that 

there is a need for a fact finding enquiry.  However the board did not accept all 

the recommendations by Mr Tsotsi on how the enquiry should be conducted.  It 

felt that rather than a committee comprising of the chairperson it should be the 

Audit and Risk committee that should be the custodian of the process and it 

should where necessary engage with other committees.  
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7.19.  Mr Tsotsi once more highlighted the fact that he believed it was necessary for 

the employees to step aside.  Board members raised a question regarding what 

impact this would have on the operations of the business given issues of 

continuity.  Some board members still wanted a fact finding exercise to be 

undertaken before actual suspension were implemented as this would be 

necessary to avoid acting against possibly innocent executives. In response to 

these concerns Mr Tsotsi suggested that some of the executives were involved in 

wrongdoings and listed these.   

 

7.20. Mr Tsotsi identified people who needed to be requested to step aside, as the 

Group Executive; Commercial and Technology; Group Executive Group Capital; 

the Finance Director and Chief Executive Officer. An Aide Memoire was 

presented by him which contained a draft suspension letter and contained 

specific instances of alleged wrongdoing by three (3) executives. 

 

7.21.  Board members felt that it would be better if subcommittees discussed the 

matters first and ensure that proper processes were followed. In response Mr 

Tsotsi advised that a lot of ground work had already been done in this regard and 

a report can be given to board members at a later stage.  He felt that the most 

important thing is that the enquiry is done and it should be done soon.  Board 

members pointed out that it would be of great concern especially in the market 

for Eskom to suspend the Financial Director and the Chief Executive at the same 

time.  Mr Tsotsi alleged that the Finance Director had problems about her as 

because she had allegedly met with Tenderers during a tender process.  The 

board members nevertheless felt that the enquiry should not focus on 

individuals but rather areas of responsibility which is why people should be 

allowed to step aside for its duration. 

 

7.22. After further discussion it was then resolved that the enquiry should proceed 

and that the executives concerned should be placed on leave and that the Audit 

and Risk committee and the people in Governance Committee should work on 

the Terms of Reference.  The Board also requested that an opinion be sought 

from a labour lawyer to ensure due process be followed. 

 

 

7.23. The stepping aside of the Executives were for a period of three (3) months only 

after which it was understood that they would come back in view of the fact that 

there were no findings of wrongdoing against them as yet. 

 

7.24. Given the crisis that the country faced and the impact on the ongoing load 

shedding on the economy and having weighed up all the necessary facts decided 
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that such an enquiry is necessary and approved the suspensions.   The enquiry 

was conducted by Dentons and was concluded within three (3) months. 

 

7.25. I would further like to point out to the Committee that the report of alleged 

wrongdoing which Mr Tsotsi referred to in the meeting of 11 March has never 

been presented by Mr Tsotsi despite such a request. 

 

7.26. The board became even more concerned about Mr. Tsotsi’s after the decision 

was taken on the 11th March 2015.  This concern related to the Terms of 

Reference of the enquiry and Mr. Tsotsi’s insistence on engaging consultant Mr. 

Nick Linnell without a proper procurement process.  

 

7.27. During a meeting on 14 March 2015 after Mr Tsotsi left the meeting and Dr 

Ngubane acted as the chairperson, Board members expressed concerns around 

the conduct of Mr Tsotsi.  Concerns related to the fact that Mr Tsotsi appeared 

to be involved operationally which was not the role of non-executive directors.  

It was accepted that Mr Tsotsi is entitled to perform his duties as chairperson 

but he should not be allowed to sign contracts and engage in operational 

matters. Other concerns about the chairperson were putting our press 

statements about the enquiry without the Boards approval. 

 

 

 

7.28. In a meeting held on 19 March 2015 Mr Tsotsi acknowledged that he had 

appointed Mr Nick Linnel without proper processors and he apologised for this.  

Board members felt that certain actions of Mr Tsotsi had compromised the 

independence of the enquiry and the Board took certain decisions. The Board 

resolved that in order to avoid such lapses, the Audit and Risk Committee should 

deal with the matter to ensure a fair and transparent process.  The Board had a 

long discussion at that meeting and confirmed that they believed based on the 

crisis faced by Eskom and its impact on the economy that a fact finding 

investigation was necessary but that it is important that it be done in a manner 

that ensures independence and integrity.  The conduct of Mr Tsotsi up to that 

point concerned the Board members to such an extent that they discussed two 

options which either meant that Mr Tsotsi should step aside for the three (3) 

months as well or based on his apologies for his action the Board could work 

with him and provided that he obeys the rules of governance.   

 

7.29. A decision was taken to express a lack of confidence in Mr Tsotsi. bOard 

memebers were very unhappy about the fact he had a report purportedly 

drafted outside Eskom but had not produced such report. There were othr 
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reasons why the board felt they have no confidence in him and these were 

contained in a charge sheet. 

 

7.30. After the enquiry two (2) of the four (4) executives indicated that they would not 

like to come back to Eskom after the enquiry was concluded and agreed on a 

settlement with Eskom.  Mr Matona took Eskom to the labour court but later 

settled.  One (1) of the executives Mr Koko decided to return. Eskom agreed for 

Mr Koko to return.   

 

7.31. It has been suggested in the media and here at this committee that the reason 

for Eskom’s downgrade was based on the suspensions of the four (4) executives.  

I think it is important to point out that while that was one of the reasons, other 

reasons were cited by Standard and Poor.  In their Standard and Poor stated that  

in their opinion “material execution risk remains associated with the 

government's support plan, and that Eskom's operating performance has not yet 

stabilised due to rising costs and the very tight generation capacity margin in 

South Africa.” 

 

7.32. Faced with a crisis of the magnitude Eskom faced at the time the Board was 

concerned to bring stability to the Company and applied its mind, had 

discussions both in board meetings and in Audit and Risk committee and People 

and Governance.    

 

7.33. In para 4.17 of Mr Tsotsi’s statement he indicated that he was on the line with 

52 individuals trying to defend what was essentially an “indefensible” position 

regarding the suspension of the individuals.  Based on the fact that he is the 

person who came to the Board with the suggestion of the enquiry and the 

suspension of the individuals Mr. Tsotsi knew that this statement was factually 

incorrect.   

 

 

 

8.  PREPURCHASE OF COAL FROM OPTIMUM  

 
Background  
 

8.1. The Committee requested us to comment on the purchase of Optimum  Coal 
Holdings by Tegeta from Glencore. I wish to point out that Eskom was not 
involved in the purchase of Optimum Coal Holding by Tegeta and is therefore is 
unable to assist the Committee in this regard as this was a commercial 
transaction between two private companies.  What I can inform the Committee 
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about is the pre-purchase of coal from Optimum by Eskom and I set out the facts 
below. 
 
 Eskom Coal Strategy 
 

8.2. It is important by way of background to briefly speak about Eskom’s coal 
strategy.  In 2008 Eskom implemented its coal strategy which was revised in 
2012.  The purpose of the strategy was to drive several strategic objectives.  
However the operating and financial environment had shifted significantly over 
the past 5 years since 2012 in particular in the following key areas, funding, 
demand and energy mix, the coal supply landscape, emissions regulations and 
coal contract performance. 
 

Based on this five (5) objectives were developed to form a revised coal strategy 
these were: 
 
Financial Sustainability:  
 

8.2.1. Attain a delivered cost of coal in line with the NERSA, MYPD 
determination while managing escalations year on year after that;  

 
Generation of least cost production:  
 

8.2.2. Ensure optimal dispatch of coal-fired power stations in least cost merit 
order; 

 
Security of Supply: 

   
8.2.3. Achieve an acceptable balance of security of coal supply and risk 

exposure, ensuring that generations burn plan is met and prescribed 
stockholding is maintained; 

 

Logistics Optimization: 
 

8.2.4. Optimize road and rail transportation operations to drive cost efficiency 
while delivering the road to rail migration programme; 

 
Market Transformation: 
 

8.2.5. Leverage Eskom’s buying power to enable coal market entrance by Black 
emerging miners and to drive Eskom’s transformation objectives. 
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8.3. Financial sustainability is the overarching objective of the Eskom coal strategy, 
with several Eskom initiatives identified to achieve the cost targets 
 

8.4. Therefore, the approach of the Eskom Coal Strategy is to optimise value from the 
existing cost-plus mines by:  

 
8.4.1. Providing the required capital to cost-plus mines where a clear positive 

business case for Eskom’s long-term coal cost exists; 
 

8.4.2. Implementing initiatives to maximise the volumes of cost-plus mines 
while minimising unit costs;  

 

8.4.3. Ensuring the optimisation of any approved capital (for example, capital 
scrubbing and timeous delivery of projects); 

 

8.4.4. ensuring increased cost-plus mine volumes, which also reduce the share 
of short-/medium-term coal and overall Eskom coal bill; and 

 

8.4.5. using Eskom’s position to support country developmental objectives in a 
cost-effective way. 

 

8.5. Allow me to provide the context with regard to prepayments. Firstly, 

prepayment is a common commercial practice that is used widely and is not 

unique to Eskom contracts. It is used in large projects, coal mining contracts, and 

emergency supply contracts. The principle of prepayment is prevalent in Eskom’s 

cost-plus supply contracts with large mining houses such as Anglo American, 

South 32 (formerly BECSA), and Exxaro. These mining houses supply 

approximately 80% of Eskom’s coal, while Tegeta supplies less than 5% of the 

coal volumes required by Eskom. 

 

8.6. History can attest that this was common practice in the industry. For example, in 

the 1960s, Eskom negotiated a long-term (40-year) contract for Komati Power 

Station, paying for the actual cost of mining, including an agreed profit margin. 

Since Eskom could obtain capital at a cheaper rate than the mining house, it also 

provided most of the capital associated with the colliery. This was done due its 

costly experience at Klip Power Station, where the colliery had run out of coal 

before the station had come to the end of its useful life. The lessons learnt over 

the years is how we achieve a balanced risk exposure to both parties. 

 

8.7. Eskom used the prepayment method in the past when coal stocks were low. This 

was to secure coal stocks and to avoid load shedding. 
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8.8. The first Eskom coal emergency arose in 2008 after load shedding due to 

constrained coal supply conditions. During the 2008 emergency, the Eskom 

Board approved advance payments to the value of R400 million to enable 

suppliers to undertake projects needed to supply coal. To this end, Eskom 

concluded a coal processing contract with prepayment terms. The agreement 

was with Isambane, who eventually paid off the prepayment. 

 

8.9. Furthermore, a prepayment in the form of a loan was provided in 2008 to buy 

equipment to process coal. The loan was recovered in 12 consecutive 

instalments from 1 March 2008. 

 

8.10. Eskom also entered into loan agreements to assist Rand Mines for capital 

expenditure. The first loan was payable over a period of 20 years until 31 

December 2013. The second loan was in 1998, and it will be paid in full by 

December 2017. Eskom also assisted another Rand Mines operation with a loan, 

which has since been paid, for bridging finance.  

 

         Prepurchase of Coal from Optimum 

 

 

8.11. On 8 December 2016 a round robin resolution was submitted to the Board by 
management. 
 

8.12. The round robin was accompanied by a submission which contained the 
motivation for the round robin. The submission was titled: Prepurchase of coal 
from Optimum Coal Mine (Pty) Ltd. 

 

8.13. The background to this was that Mr Koko in his capacity as Chief Executive 
Generation on 6 December 2015 wrote a letter to the Department of Mineral 
Resources. The letter dealt with the security of coal supply to the Hendrina 
Power Station.  Referring to Optimum, the second paragraph of the letter read as 
follows: 

 

“In rather dramatic fashion, the company was placed under business rescue and 
Eskom was faced with intermittent veiled threats of liquidation while at the same 
time, the business rescue practitioners purported sort constructive engagement 
between the parties”. 
 

8.14. The letter further went on: 
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“Optimum supplies one of Eskom’s key contributors to the National Power Station 
as Hendrina Power Station is a stalwart in the Eskom fleet, supplying 
approximately 2000 MW to the national grid.  Glencore was fully aware of the 
dynamics and history relating to the nature of the coal supply agreement and its 
structure when it concluded the sale with its previous owners. “ 

 

8.15. Referring to a representative of Glencore not insisting on the extension of the 
Kroonfontein Coal Supply Contract with Eskom, Koko stated further: 
 
“Eskom is perplexed by this about-turn given the events of the past few months 
and at the blatant disregard Optimum displays for the impact that the threats of 
liquidation has on the precarious balance of electricity security and commercial 
viability.  As a Glencore operation, Optimum surely cannot be perceived to be 
acting in the national interest.”   

 
8.16. Mr Koko expressed his concern around the question of business rescue and 

indicated while they appreciate the turnaround of the business the “erratic 
display of business stability” may compromise security of coal supply to Hendrina 
in the short to medium term.   
 

8.17. He indicated given the serious risk of security of supply to Hendrina Power 
Station, Komatie Power Station and Arnot Power Station is of key national 
interest which is why he thought it appropriate to bring it to the attention of the 
Director General in the Department of Mineral Resources.  Mr Koko then 
requested intervention by the Department of Mineral Resources to obtain a 
resolution of the problem of coal supply. 
 

8.18. The Director General of Department of Mineral Resources responded in a letter 
indicating that they will engage with parties and will take certain steps to assist 
considering the significant risk to the country.  The Department requested that 
Eskom play an active role in supporting the rescuing of the mine and in return for 
securing the honouring of the current contract up to 2018 to consider making a 
pre-payment for up to one years coal supply. This was to ensure that supply is 
guaranteed and averting any national crisis.  
  

8.19. The resolution authorized the chief executive officer, and the group executive 

Generation and the chief financial officer to conclude a pre purchase agreement 

with to negotiate a prepurchase of coal agreement with the proposed owners of 

Optimum.  

 

8.20. The motivation for the round robin was stated that Eskom faces a supplier risk of 

coal to the Hendrina power station of 5.5 Mtpa by OCM as result of the business 
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rescue proceedings. It also indicated that there was a potential proposal from 

the business rescue practitioner which was supported by the department of 

mineral resources and this related to the purchase of coal to the value of R1.86 

billion which would mitigate the supplier risk. The counter party risk was to be 

mitigated via section of the coal to Eskom. 

 

8.21. The funding of the pre-purchase was going to be secured by reducing the 

working capital inventory from 54 days to 40 days. Eskom was going to achieve a 

value benefit of R238.9 million. 

 

8.22. The motivation further indicated that the proceeds of the R1.86 billion pre-

payment of coal were to be used by optimum to extinguish existing liabilities to 

ensure the business continues as a growing concern. It further stated that the 

shutdown of Optimum could potentially result in thousands of job losses. 

 

8.23. Board members had a number of questions including whether the price was the 

best price. The board also said that the matter must be discussed at an IFC 

meeting rather than merely via round robin which IFC meeting took place the 

following day on 9 December. 

 

8.24. After being satisfied regarding this, the board resolved to approve the round 

robin resolution subject to all the necessary regulatory approvals having been 

obtained by Eskom and the supplier respectively as and when necessary. The 

management and company secretary would know that any amount above R1.5 

billion has to be approved by the executive authority being the Minister and 

therefore the board assumed that they would do this. 

 

8.25. Based on all the submissions, the board believed that this payment was for the 

pre-purchase of coal from the Optimum coal mine. The board was therefore 

shocked to see in the press sometime in July 2017 that management had 

converted what was meant to be a pre-payment into a guarantee. 

 

8.26. In her evidence to parliament Ms Susan Daniels made it clear that she was aware 

from at least 10 December that the prepurchase was converted into a guarantee. 

She stated that on the 10th of December Ms Caroline Henry who was a senior 

general manager for the treasury department in Eskom decided that instead of 

laying out the 1.6 billion in cash she would prepare a note and rather request 

that a guarantee in favour of the Tegeta to be issued through  ABSA. According 

to her own evidence, she would have worked on the guarantee with Ms. Henry. 

This guarantee would be for three months and she stated in her evidence that 
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she understood that it exceeded the borrowing limit of Eskom and needed 

approval. 

 

8.27. Despite Ms Susan Daniels being aware from as early as 10 December 2015 that a 

guarantee was issued contrary to what the board resolution stated, she failed to 

inform the board that this was the case. At the board meeting of 19 April 2016 

she again failed to inform the board that contrary to what the board authorised  

a guarantee was issued without the necessary approvals. This is why in the 

minutes of 19 April 2016 there is merely noting and confirmation of a 

prepurchase of coal from Optimum mine. At no stage was the board aware of 

Tegeta or that it was given a guarantee.  

            

 

9.  ESKOMS RESPONSE TO PUBLIC PROTECTOR 

 

9.1. The Public Protector sent questions to Eskom management before she released 

her report in November 2016.  

 

9.2. Management through Mr. Brian Molefe, Mr. Anoj Singh and Ms. Ayanda Nteta, 

responded to the questions which were sent to Eskom and the Public Protector 

does deal with some of the responses from Eskom management in her report. 

 

9.3. The Eskom Board of Directors ("the Board") was not given an opportunity to deal 

with issues raised by the Public protector in her report. The Company Secretary 

and head of Legal Services Ms. Suzanne Daniels responded to issues raised in the 

report but did not consult the board on such responses in spite of the fact that 

reference was made to some board members and the board. To date Board does 

not have access to the response which Ms. Daniels sent to the Public Protector. 

 

9.4. The Board, even though it was constituted with new members except the 

Chairperson, has a few comments regarding some of the observations by the 

Public Protector on Eskom. The board sought legal advice about any action it 

could take regarding the report but was advised due to there being no findings, 

only observations, any review would not be successful. The Public Protector’s 

comments about Eskom are in pages 310 to 315 of the Public Protector’s report. 

The one issue which the Public Protector raises in respect of Eskom, is the pre-

payment for coal to TEGETA Exploration and Resources (Pty) Ltd ("TEGETA") in 

April 2016. 

U17-AZT-100ESKOM-07-105



37 
 

 

9.5. The Public Protector also dealt with the relationship between the Gupta family 

and individual former Board members of Eskom. Im not able to comment on this  

and some of the former members of the Board, have dealt with this issue before 

this committee.  

 

9.6. The Public Protector seems to suggest in her report that the Eskom Board 

breached its fiduciary duties to uphold the values enshrined in section 217 of the 

Constitution of the Republic of South Africa, 1996 ("the Constitution") as well as 

section 50 of the Public Finance Management Act No. 1 of 1999 ("PFMA") in 

approving the pre-payment for coal to TEGETA.  

 

Prepayment for coal from Tegeta 

 

9.7. The Board Tender Committee ("BTC"), a sub-committee of the Board on 11 April 

2016, was approached by management to consider, on an urgent basis the 

purchase of coal from TEGETA to supply Arnot Power Station for five months.  

 

9.8. This submission by management required the following resolution from the BTC  

 

“1. Addenda to the Short-Term Coal Supply Agreements between various 

suppliers and Eskom be concluded to extend the supply of coal from 

various sources to Arnot Power Station for up to a further five (5) months 

and/or such period as may be requested by the supplier but not later 

than 20 September 2016;  

 

2. The Chief Financial Officer is hereby authorised to approve the basis for 

prepayment to secure the fixed coal price for the period of extension 

provided that there is a discount in the price, the supplier offers a 

guarantee in favour of Eskom and that the CFO can provide assurance to 

the committee that the transactions are economically viable for Eskom; 

and  
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3. The Group Executive (Generation) is hereby authorised to take all the 

necessary steps to give effect to the above, including the signing of any 

consents, or any other documentation necessary or related thereto.” 

 

The “Salient Facts” are inter alia as follows –  

 

“The requirement for the supply of contract coal originates from the April 

2016 Supply Plan as presented at the Primary Energy Tactical Control 

Centre of 8 April 2016: It was identified that supply to Amot will not be 

adequate to meet the burn requirements of the power station over the 

winter months and that there is an urgent need for additional coal. This 

identified requirement is as a result of the need to build up stock days 

over a short period while the (RFP request for proposal) for Arnot is being 

finalised. This shortfall of supply amounts to approximately 2.1 million 

tonnes. 

 

At present, this RFP is in the negotiation phase and it is anticipated that it 

will take up to a maximum period of 5 (five) months to conclude the 

supply contracts.  

 

The current short-term portfolio consists of two suppliers, namely 

Umsimbiihi Mining Pty (Ltd) and TEGETA Exploration and Resources (Pty) 

Ltd. Umsimbithi is contracted to supply Amot with 540 000 tonnes and is 

currently underperforming due to protracted Industrial action. The 

current contract supply will then be depleted in and around June 2016, 

should the Industrial action be stemmed and full mining operations 

resume. The supplier indicated a willingness to extend from July 2016 

until September 2016 on similar terms and conditions.  

 

TEGETA's short-term contracts are for 600 000 tonnes of coal from 

Optimum's export. Supply for these contracts is due to be completed by 

the 15 April 2016. The coal from Optimum's export stock is a higher-grade 

coal that is suitable for Amot and Kriel Power Stations and is difficult to 

source from elsewhere.  
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These contracts were entered into in terms of the Medium-Term 

Mandate granted by the Board Tender Committee (BTCI 11 September 

200. The BTC approved a mandate to negotiate and conclude CSAs on a 

medium-term basis for the supply and delivery of coal to various Eskom 

Power Stations for the period October 2008 to March 2018 and this 

included the beneficiation of coal by suppliers or their contractors.” 

 

The benefits for extending these Short-Term Contracts Include the fact that the 

coal is being mined and can be delivered without delay –   

 

“TEGETA has the potential to supply approximately 250kt per month and 

Umsimbithi approximately 180kt per month. It would therefore be in the 

best interests of Eskom to negotiate and conclude extensions to these 

Short-Term Contracts to alleviate the coal shortfall at Amot due to the 

closure of Amot colliery. Additionally, to alleviate the shortfall coal 

requirements at Kriel Power Station due to the underperformance of Kriel 

Underground mine;  

 

 By procuring this coal for Amot and Kriel Power Stations, it will assist 

towards building stock days as according to the April 2016 Supply Plan, as 

presented at the Primary Energy TCC of 8 April 2016 there is currently an 

estimated 2.14Mt tonnes shortfall at Amot Power Station for FY2017 and 

280 000 tonnes shortfall at Mel Power Station for FY2017.  

 

Both suppliers have indicated a willingness to extend current contracts, 

however, TEGETA has requested that Eskom consider some form of 

prepayment to enable it to meet the production requirements from the 

export component of the mine in lieu of the fact that is subsidises the 

direct feed to Hendrina Power and this will enable it to meet the coal 

supply demands for the two power stations in the short term.”  

 

9.9. The document states that the cost of the TEGETA prepayment for the next 5 

months will be approximately R 586,787,500.00. 
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9.10. The above document was approved and signed on 11 April 2016, Ms. Ayanda 

Nteta, Mr. Edwin Mabelane and Matshela Koko. 

 

9.11. The approval of advance payment, as requested by management on 11 April 

2016, is covered in Supply Chain Management Policy 32-1034 Rev 2 of 2014 

("SCM 32-1034"). 

SCM 32-1034 provides, inter alia, that whilst Eskom does not encourage the 

provision of advance payments, an advance payment may be an acceptable 

strategy for Eskom in certain circumstances. This may be considered in cases 

where the supplier will have to make a big capital outlay before starting with the 

contract. It further indicates that an advance payment will only be issued on 

condition that the supplier must provide an advance payment bond/guarantee 

and that the relevant contractual provisions relating to advance payments also 

need to be included in the contract. As I indicated in paragraph 9 there are 

precedents for this practice. 

 
9.12. On 8 April 2016 TEGETA made an offer to supply additional coal for the Amot 

Power Station from the Optimum Coal Mine over a period of five months. This 

offer was made subject to a prepayment for the coal. The purpose of 

prepayment was to secure coal for Eskom, particularly of the high quality that 

was required by Arnot Power Station. To ensure TEGETA's ability to meet the 

production requirements for both Hendrina and Arnot in the short term, 

prepayment was requested. TEGETA indicated that the prepayment would 

enable them to operationalise plant and equipment that had been placed on 

'care and maintenance' during the shutting of the export component of the 

mine. 

 

9.13. The BTC approved pre-payment to TEGETA of R 659 558 079.38 (six hundred and 

fifty-nine million, five hundred and fifty-eight thousand and seventy-nine rand 

and thirty-eight cents) inclusive of Value-Added Tax ("VAT").  

 

9.14. The BTC resolved, inter alia, that the Chief Financial Officer (“CFO") is authorised 

to approve the basis for pre-payment to secure the fix coal price, provided –  

 

9.14.1. there is a discount of the price; 
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9.14.2. the supplier offers a guarantee in favour of Eskom; and 

9.14.3. the CFO provides assurance to the BTC that the transaction was 

economically viable for Eskom. 

 

Public Protector’s Observations 

 

9.15. The Public Protector says the following in her report –  

 
“After evaluating the responses received from Eskom, it is clear that they 
do have the requisite policies in place which provide for a prepayment of 
coal to be made. This is in line with various agreements put in place by 
Eskom after the energy crisis in 2008.” 
 

9.16. While acknowledging that the Board had the requisite policies to award pre-

payment, she made the following comment –  

 
“Eskom had previously done extensive due diligence on OCM which 
formed part of the Co-Operation agreement, they were aware of exact 
production outputs for coal and the price of coal being supplied by OCM. 
At the time of concluding the contract with TEGETA for the supply of coal 
to Arnot power station, Eskom was fully aware that the sale of all shares 
in OCH to TEGETA had not gone through. It appears to not make 
commercial sense for Eskom to contract with TEGETA for a higher price of 
coal knowing exactly where the coal was being received from.”  
 

9.17. It is clear from the above paragraph that the Public Protector does not make a 

finding about breach of fudiciary duties by the Board (BTC) but rather, speculates 

that the transaction may not make “commercial sense.” 

 

9.18. What she fails to take into account is that the price for coal supplied to Arnot 

was higher than price for coal to other power stations because of the quality of 

coal required to power Arnot. Eskom paid R 1132/ton (one thousand, one 

hundred and thirty-two rand per ton) to Exxaro for the supply of coal to Arnot 

and the amount which Eskom pre-paid to TEGETA was less than the amount paid 

to Exxaro per ton.  
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9.19. Furthermore, Ms. Ayanda Nteta, gave the Public Protector reasons for Eskom’s 

pre-payment to TEGETA instead of Optimum Coal Mine (Pty) Ltd ("OCM"). Ms 

Ayanda Nteta gave the following reasons –  

 

“TEGETA would be the controlling shareholding of OCM. pursuant to the 
transaction initiated by the business rescue practitioner with TEGETA to 
ensure OCM remains sustainable pursuant to its release from business 
rescue;  
 
As part of the sale of shares agreement with OCH by the business rescue 
practitioner, OCH had to be substituted by TEGETA to the coal supply 
agreement between OCM and Eskom; and  
 
TEGETA became the controlling shareholder of OCM on 1 September 
2016, when the business rescue practitioner discharged OCM from 
business rescue.” Page 311 of the Public Protector’s report.  
 

9.20. The Public Protector says that the responses given by Eskom appear to not make 

commercial sense as it appears that coal could have been sourced directly from 

OCM at a reduced rate. 

 

9.21. OCM was under business rescue and the business rescue practitioners were not 

prepared to sell coal to Eskom at a reduced rate because they said that OCM 

went into business rescue precisely because the purchase price of coal paid by 

Eskom was low.  

 

9.22. Eskom was not aware of the price at which OCM was selling coal to TEGETA and 

therefore, it could not negotiate for a lower price than it paid TEGETA.  

 

9.23. The pre-payment of TEGETA was found to be in line with the policies of Eskom 

and it made “made commercial sense” by the Senior General Manager 

(Assurance and Forensics) at Eskom (see page 190 of the Public Protector’s 

report).  

 

9.24. In conclusion, the Public protector did not make any finding in respect of the 

breach of fiduciary duty by the Eskom Board but speculated about the form of 
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transaction and price that the coal supply to Arnot was supposed to take. She did 

not receive expert evidence regarding what constitutes “commercial sense” in 

those circumstances. 

 

9.25. Furthermore, the Pubic Protector speculates that the conduct of Eskom Board, in 

buying coal from TEGETA, was solely for the benefit of TEGETA. She bases her 

speculation on the analysis of payments made by Eskom to TEGETA in respect of 

coal supply. TEGETA was supplying coal to Eskom and Eskom was not entitled to 

tell TEGETA how to spend the money Eskom was paying to TEGETA.  

  

10. THE PURCHASE OF OPTIMUM COAL HOLDING BY TEGETA FROM GLENCORE 

 

10.1. TEGETA Exploration and Resources (Pty) Ltd ("TEGETA") purchased all the shares 

in the issued share capital of Optimum Coal Mine (Pty) Ltd ("OCM") and 

purchased claims against OCM from Optimum Coal Holdings (Pty) Ltd ("OCH") 

for an amount of 2 100 000 000.00 (Two point one billion rand). The Sale and 

Purchase Agreement for the sale of shares and claims ("SPA") was signed in 

December 2015. 

 

10.2. The suspensive conditions were, amongst others, that –  

 

10.2.1. Eskom must consent to the sale and purchase of shares by TEGETA; 

10.2.2. release of the guarantees provided by OCH to Eskom; 

10.2.3. TEGETA to issue a guarantee to Eskom in respect of its obligations in the 

Coal Supply Agreement ("CSA"); and 

10.2.4. cession and assignment of rights in CSA to TEGETA. 

 

10.3. Eskom was not involved in the negotiations of the terms of the SPA. The role 

which was played by Eskom was to secure its interest in the coal supply by OCM 

and to that extent the conditions precedent mentioned above, were inserted to 

protect Eskom’s interests. 
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10.4. Eskom's involvement in the sale of shares and claims by TEGETA from the BRP of 

OCM was limited to the approval of the cession and assignment of the coal 

supply agreement from OCH to TEGETA and this was confirmed by the Public 

Protector in page 251 of her report. 

 

11. CONCLUSION 

 

I hope the information provided herein will assist the Committee in its deliberations.  The 

board will provide any further information that the Committee may require.  

 

The Committee requested in paragraph 11 whether there are any reports prepared for the 

board and what steps had been taken. We had requested clarity with regard to this 

question in our letter of 16 November but we have not yet received such. We have made 

reference herein to some reports and would be happy to provide further information to the 

Committee. 

 

 

 

                                    _____________________________ 
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JUDICIAL COlllttSSION OF INQUIRY INTO ALLEGATIONS OF STATE CAPTURE, 

CORRUPTION AND FRAUD IN THE PUBLIC SECTOR INCLUDING ORGANS OF 

STATE 

AFFIDAVIT 

I, the undersigned 

TSHOLOFELO BEATITUDE LETTIE MOLEFE 

Do hereby state under oath in English: 

1. 

I am an adult female, a South African citizen, with identity number 681104 0566 089 
and currently residing at Number 1225 Waterfall Country Estate, Maxwell Drive, 
MidraJK1, Gauteng Province, Republic of South Africa. My qualifications include BA 
(Hons) In Accounting and Finance from the University of East London in the United· 
Kingdom, and a Bcompt (Hons) from University of South Africa. I am currently in the full 
time employment of Telkom SOC United ("Telkom•), with address 61 Oak Avenue, 
Hlghveld, Centurion, employed as Group Chief Flnanclal Officer. I am duly authorised 
to depose to this affidavit in my personal capacity. 

2. 

The facts deposed to herein are within my personal knowledge unless the contrary is 

stated or the context indicates otherwise. These facts are, to the best of my knowledge 

and belief, both true and correct. 
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3. 
Employment Background 

I am a chartered accountant by profession. I started my career with Coopers and Lybrand 
in 1993 as an article clerk, having completed a BA in Accounting and Finance in the 
United Kingdom after being awarded a British Council's scholarship. Upon completion 
of my articles, I moved to IBM as an Internal auditor for two yea,s. I left IBM in April 1998 
to Join Liberty Life, as senior internal auditor. I joined ABSA, before the Barclays' merger, 
in 2001 as a senior manager in audit and risk management I then moved to FNB as a 
CFO in the personal banking segment for a very short while after which I joined Eskom 
in 2005 as a finance manager in the Transmission division. I was promoted to become a 
general manager of finance and business seNices in the same division, a position I held 
for five years before I was promoted to Group Executive of customer services division. I 
was then appointed as Eskom finance director in January 2014. 

4. 

At the time of my appointment as finance director In January 2014, Mr Brian Dames was 
still the Chief Executive Officer (CEO). He then resigned from the company and left in 
March 2014 after which an Interim or acting CEO was appointed, Mr Collin Matjlla 
(Matjlla). Matjila held this position for six months, until 30 September 2014. Mr Tshediso 
Matona (Matona) was appointed CEO of the company effective 1 October 2014 and held 
this position untn both of us were suspended from the company on the 11th of March 
2015. 

5. 

In and around March 2014, I was called to a meeting by Mr Thamsanqa Msomi, at the 
time he was the Chief of Staff for the Minister of Public Enterprises, Mr Malusi Gigaba. 

Pagelof14 
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He congratulated me on my appoJntment and stated that he hoped that the Department 
of Public Enterprises would have a better working relationship with me than they had with 
my predecessor, Mr Paul O'Flaherty. He indicated to me that the department was 
constantly receiving complaints about Eskom not embracing transformation from a 
procurement perspective and they hope that things will change now that I was appointed. 
I informed him that transfonnation has always been one of the priorities of the company 
and one of primary importance to the Eskom board. He indicated to me that there are a 
number of black suppliers that complained about not being awarded contracts and would 
like to meet and discuss their complaints. I indicated to him that I relinquished my role as 
chairperson of the Exco Procurement Committee and that Eskom had a Chief 
Procurement Officer who deals with those Issues. I however stated that I do not have a 
problem to meet those aggrieved so that I can direct them to the appropriate channels 
within the company. He then stated that he would make arrangements for me to meet 
the suppliers that were complaining. 

6. 
Events nllatJng to Regiments Capltal deal 
Indeed, he did arrange such a meeting, with Mr. Salim Essa (Essa), whom I met for the 

first time. Essa stated that there are various black suppliers that are trying to do business 
with Eskom but they are constantly being turned away as it seems Eskom is biased 
towards white suppliers. There were no specifics to his statement just a blanket 
declaration. 

7. 

During April 2014, the Eskom Board under the chainnanship of Mr Zola Tsotsi (Tsotsi), 
met for two days to go through the strategy of the company. Part of my role during the 
two-day strategy session was to present a financial sustainability plan to the Board. After 
my presentation, Tsotsi indicated that the plan was not robust enough and said that the 
Minister of Public Enterprises would like the Board to submit a robust plan within three 
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months, in light of the Eskom financial challenges. 

8. 
Matjila, indicated that he would work with me to review the plan and re-table before the 
Board. After ttie Board strategy session, which was on a Friday, Matjila requested that 
we meet on Sunday to discuss the way forward. We met on the Sunday, at Time Square 
in Monte Casino. At our meeting, he suggested that we solicit help from external service 
providers to revise our financial sustainability plan. He Indicated that there are people 
that can assist us on an urgent basis and he knew that they had helped other state owned 

entities. A few minutes thereafter, and to my surprise, we were joined by Essa, whom I 
had been introduced to a couple of months ago by Msoml (Chief of Staff for Public 
Enterpriees). 

9. 

Essa re-introduced himself to me, dearly not remembering our first encounter a couple 
months before. It became clear to me that he was very well briefed on the strategy 
planning session and the financial qualms of Eskom. He appeared to have prepared very 
well to meet with us and propose his solution. Essa indicated that he knows a company, 
Regiment Capital that can assist with unlocking cash on the Balance Sheet .He said that 
they had done work successfully at Transnet, SAA and City Power. Matjila, who 
appeared to be very interested and asked Essa how soon could he arrange a meeting 
with Regiments capital. Essa replied •as early as tomorrow". Almost as if this was 
prearranged. At this stage I assumed Essa was a shareholder of Regiment Capital. 

10. 

On Monday at 16HOO a meeting was arranged with the CEO of Regiments Capital, Eric 
Woods, at Eskom offices. The representatives of Eskom were, Matjila, Dr Steve Lennon 
{Lennon) (Group Executive: Sustainability) and myself. Mr Woods presented to us who 
Regiments Capital was and what work they had done previously at various companies. 
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When questioned about whether his finn had the capacity to deal with the enonnous 

financial challenges Eskom had, he indicated that they would nonnally partner with 
McKinsey Consulting Finn for big assignments. 

11 . 

At the end of his presentation, Matjila asked him to put together a proposal and submit 
to us by Friday the same week. After the meeting with Regiments Capital I went to 
Matjlla's office, suggesting that we run an open process as Regiments Capitaj was not 

the only firm that had shown interest In assisting Eskom with balance sheet unlock 
Initiatives. Matjila blatantly rejected my suggestion stating that those companies had 

done work with Eskom for many years and had failed to deliver. He also added that we 
do not have time to run an open process as this was an emergency. I infonned him that 

the procurement policy does allow for emergency situations and we should follow that. 
He sbll rejected my proposal indicating that if I was uncomfortable with the proposed plan 
he would deal with the Regiments Capital proposal when it arrives. 

12. 

Regiments Capital took 14 days instead of the 5 days originally agreed upon to submit 
their proposal. The proposal came in the fonn of an agreement with tenns and pricing, 

which therefore d"KI not constitute a proposal. The agreement was sent to me by email, 
copying Matjila. Upon receipt and review of the document, I wrote an email to Matjila 
stating that what Regiment Capital had done was Inappropriate as they had submitted 
an agreement which they wanted us to sign as opposed to a proposal for review. In my 
email, I copied the company's Head of Legal at the time, Mr Neo Tsolanku, suggesting 
that he advises us appropriately as this had not followed due proce&S and in fact, as the 
proposal was an agreement and was submitted two weeks later, It no longer qualified as 
urgent or an emergency In terms of the company's procurement policy. Matjila called me 
In the evening and reprinanded me for putting such messages on email and asked for a 
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meeting. 

13. 

We met the following morning at Tintswalo (now Riboville) at the Waterfall Equestrian 
Estate. At the meeting he expressed concern that I was not supporting him, stating that 
he had no aspirations of becoming the CEO of Eskom, but that he had a mandate from 

the Shareholder to fulfil certain urgent matters within three months and that we do not 
have time to be following our long-winded procurement processes. I said to him as the 
CEO, or acting CEO, of the company, he was within his right to go back to the board and 
ask them to amend the delegation of authority if he felt that it was limiting his ability to -
deliver expeditiously. He stated that he would do no such thing as he had a mandate 

from the shareholder. 

14. 

After the meeting, I went to my office, I printed out the agreement from Regiments Capital 

and left it in his office for his signature as he had indicated that he was comfortable to 
sign the agreement I then left to meet my Finance team at the Eskom Academy of 
Leaming for our strategy session. Later in the day he called me and said to me I need 
to sign the agreement as this was within the ambit of my responsibirtties. We quarrelled 
over the phone for a while as I vehemently stated that I was not in agreement with signing 
a contract with Regiments Capital and highly concerned of the flouting of Eskom's 
procurement processes. He was adamant that I should sign the agreement and stated 
that he would send the agreement with the driver to me for signature. I informed him that 
I would not sign the document I believe that he realised that I was going to stand firm in 
my decision and he resolved that I should put In writing my reasons for refusing to sign 
the agreement 
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15. 

I immediately called the Chairman, Tsotsi to inform him of what had transpired between 
myself and Matjila, who also asked me to relay everything In writing. I drafted a memo to 
the chairman detaiRng the events leading to my disagreement with Matjlla and my 
reasons for refusing to sign the Regiments Capital agreement. I was clear that this would 
be against the company's procurement policy and procedures. I emailed my memo to 

Tsotsi and Matjila, copying other Board members, Mr Mafika Mkwanazi (Mkwanazi) 
(chairperson of the Investment committee), Dr Boni Mehlomakhulu (Mehlomakhulu) 
(chairperson of Social, Ethics and Sustainability committee) and Ms BajabulHe Luthuli 
(Luthuli) (chairperson of Audit and Risk committee). A few days later Mr Tsotsi convened 
a meeting with all those copied on the email. Luthuli, unfortunately could not join the 
meeting. 

16. 

I received support from the two board members at the meeting that we should have 
followed due process as the terms and the pricing in particular was not competitive. It 
was also mentioned that although the financial sustainability needed to be submitted to 
the Minister of Public Enterprises urgently, it did not meet the criteria for an emergency 
as defined in the procurement policy. Tsotsi voiced his dissatisfaction over the delay 
stating that Matjila and I were busy wasting tine with long-winded procurement 
processes and heads are going to roll if the Minister does not receive the financial 
sustainability plan in a few weeks' time. 

17. 
I requested that if the Board felt comfortable to enter Into such an arrangement with 
Regiments Capital, then they should give me a mandate in writing, which I will 
consider. The Board approved a mandate to only do a high level desk top exercise to 
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18. 

Events relating to the New Age (TNA) deal. 

A transaction like the New Age deal would have formed part of a sponsorship 
arrangement. All sponsorships were the responsibility of Corporate Affairs which was 
headed by Mr Chose Choeu (Choeu). Choeu reported to Ms Erica Johnson (Johnson), 
who was Group Executive looking after Strategy and Corporate Affairs. 

19. 

In and around April 2014, Johnson together with Choeu requested to see me in Ms 
Johnson's office to discuss the instruction from Matjlla for them to conclude an 
agreement with TNA for the New Age business breakfasts. They were both not In suppart 
of the deal as the company did not have sufficient budget to make such a commitment 
and owing to the fact that Eskom did not have a policy in place for sponsorships of this 
nature. I informed them that the company cannot be spending on such sponsorships 
when we are dealing with serious financial challenges. I also advised that given the fact 
that there was no budget for sponsorship deals, Matjila would need to request approval 
from the Board. The meeting ended and the next time this matter came to my attention 
was when Choeu emailed me a copy of the New Age agreement signed by Matjila. I was 
perturbed by this, given the discussion we had. The agreement was a three year 
commitment for R43 mllllon, with no exit clause, signed by Matjila, with Mr Freddy Ndou 
(Ndou) and Choeu as witnesses. 

20. 

I responded on email to Choeu (copying Matjlla) expressing my concern regarding 
committing the company financially knowing very well that there was no budget available 
for the commibnent. I also raised the concern that Matjlla did not have the authority to 
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commit the company for a value of R43 million, as it was outside of his delegation of 
authority. I recommended to Choeu that this contract would have to be tabled before the 
Board for ratification. Matjila then called me to say that he was well aware of what he had 
signed and told me to stop questioning his authority. I then spoke to our legal counsel at 
the time, Mr Mohamed Adam (Adam), regarding the contract and he indicated that he 
was aware of it He did not agree with the contract especially because the contract had 
no exit clause for Eskom. Adam also Informed me that he had already escalated the 
matter to the chairperson of the Audit Committee, Ms Jabu luthuli. Ms Luthuli instituted 
a forensic investigation Into the matter with Gobodo forensics. The matter was 
investigated and during that time we were also preparing for our interim results. 

21. 

The Goboclo forensics report highlighted that there was wrong doing on the part of Matjila 
in that he did not have the delegation of authority to commit the company for a contract 
· of this size without following the company's governance process. The Board then started 
to-seek legal advice on the actions to take against Matjila, who by then had stepped down 
as interim CEO and the new CEO Mr Tshedlso Matona (Matona) had taken office 
effective from 1 October 2014. As a result of this transgression by the interim CEO at the 
time, the Auditors indicated that they would qualify their review opinion for the interim 
financiaJ statements with an emphasis of matter paragraph regarding a reportable 
irregularity by an executive authority. 

22. 
What was important about these financial statements was that we were preparing to go 
on a deal roadshow to raise an international bond. Therefore, It was very important that 
the board approve the financial statements. However what happened on the day that the 
Board was meant to sign the financial statements, which was a few days before the 
results announcement, Tsotsi caled me to say that he is going to cancel the meeting, as 
he was receiving pressure from outside to cancel the meeting. I then called all the board 
members and explained to them how important it was that they approved these set of 
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financials. So the board members aligned with my thinking with the exception of Tsotsi 
and Ms Chwayita Mabude (Mabude) (a board member). The majority of the board 
members supported my recommendation and they continued to have the board meeting 
without Tsotsi to approve the financials. 

23. 
Events leading to my suspension 
I was suspended on the 11th of March 2015 alongside three other executives. Before we 
were suspended the newly appointed board had held two meetings - the first meeting 
was on the 9th of March. The board that had been deliberating on matters that I have 
stated above were replaced in and around June 2014 with the exception of Tsotsi and 
Mabude. The board meeting of the 261'1 February which was on the annual board 
calendar had been cancelled. The importance of this cancelled meeting was to approve 
the business plan for the next cycle and recommend the furiding plan and borrowing 
program to the shareholder for approval in terms of the PFMA. Notice of a board meeting 
was sent to all board members by the Company secretary via text message (sms) on the 
8111 March to attend an urgent meeting the following day (9" March 2015). 

24. 

At the meeting on the 9" March, Mr Zola Tsotsi infonned the Board that he had been 
requested to do an Investigation Into the state of affairs of Eskom specifically the financial 
challenges, the operational challenges, the delay in the build program and any other 
matters that the board or the Minister was uncomfortable with. The board did not support 
this proposal from the chainnan requesting that the Minister of Public Enterprises, Ms 
Lynn Brown (Brown), should come and address the board directly to explain why it was 
important to conduct such an inquiry. The meeting was then adjourned shortly thereafter. 

25. 
On the evening of the 10'1 March I received a text message regarding notice of an urgent 
meeting to be held on the 11 11 March. On the 11111 March, the meeting started with 
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Matona giving his account of his 150-day plan essentiatly and shortly thereafter Brown 
joined the meeting. After 45 minutes of her arrival, Matona and I were requested to leave 
the meeting. We both obliged. 

26. 

Later that afternoon at approximately 16h30, Matona was called first and he was then 
told that he would be suspended. I was summoned after Matona and I was informed that 
I would be suspended. I was issued with a letter of suspension that indicated that the 
board of Eskom has on instruction of the Minister, decided to do an inquiry into the state 
of affairs of the company and because I'm the executive that is responsible for one of the 
matters that would be investigated, the board wants me to step aside so that I do not 
interfere with the Investigation process. What was interesting however was that they did 
say we had done nothing wrong however we should hand-in our working tools (e.g. 
laptops) and failure to do so would result in "further" disciplinary action. So It was quite 
confusing at that time to be told that we had done nothing wrong, but we are being asked 
to step aside while an Investigation Is conducted, and for our work tools to be handed in 
whilst also threatening disciplinary action. 

27. 

My suspension, though difficult to believe and understand, did not come as a surprise. 
A day before my suspension, the Senior General Manager for Shared Services Ms 
Nonkululeko Dlamini (aka Veleti), came to me in panic and informed me that Mr Matshela 
Koko (Koko) called her and requested that she go to Melrose Arch to meet some people. 
At the time we agreed that she would not go and that if Koko called her again she would 
refer him to me. Later on the same day, Mr Dan Marokane, Group Executive: Group 
capital Division, (Marokane) informed me that he had heard from Ms Suzanne Daniels, 
Executive in the office of Chief Procurement Officer, (Daniels) that he, Koko, Matona and 
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I would be suspended the following day (11 th March) at the board meeting. Before the 
board meeting commenced at 9am, I went to see Matona in his office and he also 
informed me that he had heard from outside sources that we were going to be suspended 

at the Board meeting later that day. 

28. 

Whlle we were waiting to be called, I also received a call from one of the General 
Managers, (I can't remember which one) asking me if it was true that we were being 
suspended. I received infonnation from reliable sources that at Essa's behest four of the 
General Managers were called to his offices in Melrose Arch. These general managers 
were informed of the suspensions that would take place the following day and that they 
should be ready to act in our stead. 

29. 

We were informed that the Inquiry would take three months but two months into the 
suspensions we had still not heard from the board on whether the inquiry had started. 
Shortly thereafter, I started engaging my lawyers, and we posed questions about the 
tenns of reference of the inquiry I was suspended in lieu of. During the latter part of May 
2014, I received a call from Daniels representing the new Chainnan Mr Ben Ngubane 
(Ngubane) to discuss a possible amicable exit. 

30. 

Present at the meeting was members of the the new board, who were elected in 
December 2014, namely; Ms Veneta Kleine, Mr Romeo Khumalo, Mr Zethemba Khoza, 
Ngubane and Daniels. Mr Romeo Khumalo led the discussions, admitting that the 
process they had followed in conducting our suspension was flawed and that they had 
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been misled by Tsotsi. In their view they felt that we probably had reached a point where 
we could no longer be able to work together considering the fact that the investigation 
would also take some time so it was probably best for us to part ways and that I continue 
with my career. And that's what essentially happened. I subsequently left the employ of 
Eskom after signing an agreement of exit with the Board on 3()11 June 2015. 

I know and understand the contents of this statement 

I have no objections in taking the prescribed oath 

I consider the prescribed oath as binding on my conscience 

Signature of Deponent 

I HEREBY CERTIFY that the deponent has acknowledged that he/she knows and 

understands the contents of this affidavit, which was signed and sworn before me at 
?-0 2.Li J'ar,dtl)f"t on the~ day of Ou ½J 2ea:; the 

regulations contained In Government Notice No R1258 of 21 July 1972, as amended, 

and GovenvJJaAt . .Notice No R1648 of 19 August 1977, as amended, having been 

complied with. 

r"'~ H ~fti , ,. 

r! 
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IN THE PARLIAMENT OF THE REPUBLIC OF SOUTH AFRICA 

 

PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES, (NATIONAL ASSEMBLY), [CORPORATE 

GOVERNANCE IN ESKOM] 

 

 

STATEMENT 

 

   

I, the undersigned, 

 

NICHOLAS HUGH LINNELL 

State that; 

1. I am a director and shareholder in CT&A Project Management Pty Ltd (trading as The Project 

Office) and employed there since 2001/2. We provide business improvement services across a 

number of disciplines. 

 

2. I hold BL. LLB law degrees from the University of Zimbabwe and a B.Com (Honours) degree from 

University of Cape Town. I have been engaged in business activities within corporates and in 

consulting services for 35 odd years. 

 

3. I was approached on or about 7th March 2015 by Dudu Myeni for who I had provided consulting 

services at Mhlathuze Water and SAA. The request was to attend a meeting with the President 

and the Chairperson of Eskom, in Durban on the 8th March. The purpose was to discuss the 

feasibility of undertaking an inquiry into Eskom. 

 

4. Context 

4.1. At that time the country was experiencing rolling power outages and there were 

commentaries suggesting they would get worse before they got better. These included 

views that a complete outage was possible and that should that happen it would potentially 

take weeks to begin to bring the network up again. During such a period there would be no 
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power at all. Business has since estimated that these failures cost the economy billions and 

billions of Rands. The troubles at Eskom must also have weighed on the minds of the rating 

agencies. 

 

4.2. There were continuing media articles alleging corrupt or improper commercial activities at 

Eskom with some executives being publically named.   

 

4.3. Public statements by Minister (Brown) that she was not receiving credible information from 

Eskom must have further concerned stakeholders. 

 

4.4. There was a national crisis at this time.  

 

4.5. There were public calls for an in depth enquiry into Eskom. 

 

5. I attended the meeting in Durban on Sunday 8th March 2015. When I arrived at the Presidency 

Mr Tsosti, the then Chairman of Eskom and Ms Dudu Myeni were already there. We discussed 

the intended enquiry, how it would take place and what it would seek to achieve. After a period 

we joined the President. 

 

6. The President was clearly familiar with the purpose of the meeting and we provided a summary 

of what was proposed (arising from the earlier discussions referred to above).This included a 

number of key principles. 

6.1. For the enquiry to have credibility it needed to be open, independent and comprehensive. 

It needed to be free from internal interference. 

 

6.2. It needed to be quick as lengthy previous enquiries in other state entities led to greater 

harm than good. 

 

6.3. It needed the capacity and capability of the best investigators across commercial, financial 

and technical disciplines. It was therefore not suitable for one entity to conduct it. 

 

6.4. It needed to be seen to be credible. Sound communications with stakeholders and the 

public were necessary. 

 

6.5. I cannot now recall whether my proposal for a retired judge to oversee the enquiry was 

mentioned during this discussion. However it was always my contention that that was 

necessary and it was included in the Terms of Reference and media release. 

 

6.6. The Board and the Minister (Brown) must be in agreement and supportive and seen to be 

so. 

 

6.7. I discussed implications of board and PFMA approvals (see memorandum referred to below 

which included seeking approval of Ministry of Finance) 
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6.8. The matter of suspension of top executives was discussed. The rationale supporting 

suspensions was that; 

 

6.8.1. If investigators were going to have the freedom to follow the evidence there needed to 

be an environment free from fear or intimidation. These conditions do not have to be 

“active” to exist and the passive presence of key people can inhibit openness. These 

were precautionary suspensions and those included would be counselled on that point 

as would the media release. 

 

6.8.2. The risk to the business of suspensions of key people would be managed by 

appointment of capable subordinates. A strong communication strategy would 

convince stakeholders and the public that this was a positive not negative approach. 

The enquiry would be limited to 3 months.  

 

6.9. My own role would be to act as a coordinator and interface with the Board. 

 

7. The President listened to these views and asked one or two questions then he agreed. He 

undertook to speak with the Minister and Mr Tsosti would speak with the Board. 

 

8. As the matter was urgent I would travel to Johannesburg the following day and be available to 

the board as and when required.  

 

9. Overnight I drafted a proposed Board memorandum, proposed resolutions and an aide memoire 

on suspensions. I forwarded these to Mr Tsosti. (Attached). I assume this was subsequently 

circulated to the Board. This included; 

9.1. Detailed background to the importance of events and the seriousness of the state of Eskom. 

 

9.2. Process of consensus and approval between the President, The Board, the Mister (Brown) 

and Ministry of Finance (funding approval). This is important as it clearly is inclusive, 

transparent and required the approvals of Finance and DPE. 

 

10. On that Monday 9th, I sort legal advice from leading labour attorneys (in my own capacity) on the 

labour issues and obtained opinion from them. 

 

11. I went to Megawatt Park in anticipation of being called by the Board. I took with me a senior 

labour lawyer to deal labour law matters if requested by the Board . We were however later told 

the Board was not in agreement and we left. In part I considered that that might be the end of 

the matter. 

 

12. On Wednesday 11th I was again called by the Chairman to Megawatt Park. On this occasion I was 

called into the board meeting.  

 

13. Clearly the matter had already been discussed and agreed to. I was asked to introduce myself 

and there were a number of questions. These included the proposed suspensions. We also 

discussed how the communication aspect of these should be managed. It was important to be 
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discussed the process of the discussions with the four executives identified and the media and 

communication strategy. It was critical to take the public into the board’s confidence and say  

what the Board was doing and why. Experience dictates that transparency is critical to 

credibility.  

 

14. During that meeting I had the impression that the Minister of Public Enterprises had 

immediately prior to that moment addressed the Board on the matter. I was not privy to those 

discussions nor the Chairman’s presentation. 

 

15. After that meeting there was a press conference attended by a number of the Directors at which 

the Chairman stated publically that there would be an in-depth enquiry, it would speedy and 

was urgent. My appointment was coordinator was announced. 

 

16.  The media announcement created significant interest which was not negative. This is important 

in the context of the following week’s ratings announcement. 

 

17. After the press briefing I met with Ms Mabude (chosen to lead the Board committee overseeing 

the enquiry) and we discussed the scope and principles of terms of reference. I suggested 

matters such as the need for an independent whistle-blower facility to allow people to give 

anonymous tip-offs and meeting the executive team. Their input would be critical but more 

importantly their trust in the process was critical.  I also met with the Senior General Manager: 

Assurance and Forensic Office of the Chief Executive and discussed the approach and IA 

involvement.  

 

18. That same afternoon, Ms Mabude and Mr Naidoo (Board Recovery and Build Programme Review 

Committee (BRBPR) chair) and I met with the Executive (about 30 executives). Mr Naidoo 

introduced me as having been appointed by the board to coordinate the enquiry. I was asked to 

provide a brief overview of the enquiry and the purpose of the interaction with them – to obtain 

suggestions for the scope. It was agreed that they would provide the – I think head of legal, with 

all their suggestions and these would be forwarded to me to have included in the proposed 

scope. 

 

19. I then left Megawatt Park. The enquiry firmly in progress with Board approval, the executive and 

the public informed. 

 

20. Following that I received a number of communications from Eskom including an invitation from 

Mr Naidoo, a director, to join the Board Recovery and Build Programme Review Committee 

(BRBPR) workshop the following week. His communication with that committee included 

reference to the Board’s intention to commit to a “deep dive” investigation.  

 

21. I also received an invitation to attend a Board A&R subcommittee (delegated board authority to 

oversee the enquiry) meeting to be held on the 19th and then again on the 23rd March. 

 

22. On the 12th March Minister Brown released a media statement endorsing the Board’s decision to 

hold an in depth enquiry. 

U17-AZT-126ESKOM-07-131



 

23. There was no doubt that at this time that the enquiry was in motion. 

 

24. I was about that time required to provide my proposed draft terms of reference to Malesela 

Phukubje the company secretary by Sunday 15th 6pm. 

 

25. Over the next few days I made enquiries with legal and accounting firms seeking those which 

had capacity, capability and no prior conflicts (previous advice to Eskom).  

 

25.1. I met with ENS and received from them a written “CV”. I considered them for the 

commercial forensic investigation stream.  

 

25.2. I had telephonic discussions with Grant Thornton for the financial stream. Other 

leading accounting firms had previous advisory experience with Eskom. 

 

25.3. I canvassed potentially names for the retired judge role with a highly respected 

lawyer and compiled a list with a preferred candidate. This candidate would without any 

doubt have been welcomed by all stakeholders and the public as providing the right 

oversight (It would not be fair to identify this candidate as he was never in the end 

approached or aware of the possible role).  

 

25.4. I spoke with industry experts as to potential candidates for the technical stream. 

While this never developed further there was the formation of two teams for this area (it 

being hugely complex and difficult to scope). One team would be an overseas technical 

entity and the other, a group of acknowledged South Africa technical experts  (group of 

“wise men/women”). The advantage would be that they would have “local” knowledge and 

be able to assist with directing focus for the overseas entity. 

 

26. I emailed the draft terms of reference to Ms Mabude and the company Secretary on Sunday 

15th at 7.05pm (attached). [Just before or after this I received a company proposed terms of 

Reference from the Company Secretary which I did not use but serves a point of comparison to 

that proposed by myself]. 

 

27. There were a number of important issues included in my proposed terms of reference. 

27.1. It was detailed and comprehensive in it’s scope – it was to be an in depth enquiry. 

 

27.2. It proposed the appointment of a retired judge – it would have credible independent 

oversight; 

 

27.3. It referenced the streams of enquiry that would be undertaken by different entities -

it was unlikely that one entity could have the cross skills necessary for such a 

comprehensive enquiry. 

 

28. On the evening of Monday 16th I had a discussion with Ms Mabude regarding the terms of 

reference which I had submitted.  That discussion was brief. I was concerned that Ms Mabude 
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now refused to allow me access to the input received from the executives (see para 18 above). 

There was a notable cooling of enthusiasm.That conversation ended with an agreement that I 

would meet Ms Mabude the following morning at around midday (17th). 

 

29. At 4.50 am on the 17th March I received an email from  a Mr Thulo Selele copied to the 

Company secretary informing me that I was no longer required to attend the BRBPR meeting as 

the A&R subcommittee would now be handling the inquiry.  The time of this email struck me as 

peculiar. It was also contrary to the previous evening’s parting understanding with Ms Mabunde. 

My perception was there had been an intervening event. 

 

30. Upon making some enquiries concerning this abrupt change of events I received information 

(hearsay) that a number of members of the board and some of the suspended executives had 

attended an late night private meeting during the night of Monday 16th. I assumed that this was 

linked to the early morning email. 

 

31. On Wednesday 18th at 9.21am I forwarded a further draft of the terms of reference and 

proposed media release to the Chairman of Eskom and Ms Mabunde. I strongly recommended 

that the media statement be released urgently – by midday same day (18th) as it was important 

to maintain a positive endorsement through the press – public and stakeholder opinion was 

critical. 

 

32. I never received any response to this email from the chairperson of A&R (Ms Mabunde).  

 

33. However the Chairman contacted me and informed me that he had spoken to Ms Mabunde and 

she had undertaken to come to his house as soon as she was able to discuss the documents 

sent. He asked that I also attend. 

 

34. By midmorning there was no further response and I called the chairperson and suggested I visit 

him as the media were asking for comment and without it the company was beginning to 

receive negative publicity. What was intended to be a positive intervention was evaporating. I 

was keen to have information in the public domain and receive informed commentary the 

following day. 

 

35. The Chairperson informed me that the Minister had called him and instructed him to ensure a 

media report was issued due to the poor press – it was now a week after the announcement and 

there had been no further media release and the public was already sceptical of Eskom. He 

agreed to the release and instructed me to forward it directly to the company secretary and 

manager in his office. The instruction was that it follows the normal process and be copied to all 

directors and the minister. 

 

36. Later I realised it was never released and upon enquiry by me to the Chairman I was informed by 

Mr Tsosti that the Minister of DPE and certain directors had objected to the press release and he 

had told the company secretary not to release it.  
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37. He also informed me that the Minister’s office stated (hearsay) that protocol does not allow the 

Board to appoint a retired judge without the President’s authority.  I stated that to my 

knowledge that is not true. Effectively this aspect of the TOR was being rejected. 

 

38. Later that evening (Wednesday 18th) I received a call around 6pm from the Chairman asking me 

to come to his house as the Chair of A&R had arrived. The three of us met and we first reviewed 

the media statement. In effect the Ms Mabunde wanted all the references to the scope and 

approach including the retired judge and the use of three independent forensic teams to be 

excised.  

 

39. I provided reasons why I disagreed with that view and none of these reasons were challenged by 

Ms Mabude. The response was simply “the committee does not want this”. When I asked for 

reasons why the committee would have a different view Ms Mabude did not provide any. At this 

time the Chairman intervened as he did not like the adversarial tone that the discussion had 

taken on. 

 

40. Ms Mabude then suggested that I attend a meeting of A&R the next day – Thursday 19th in the 

evening and present my arguments to them. I subsequently received a formal meeting invite to 

that planned meeting.  

 

41. However it was subsequently cancelled and my attendance not required. Instead an urgent 

board meeting was called, I think for the Friday 20th. 

 

42. I was later informed that Mr Tsosti was to appear before the board for a disciplinary hearing 

arising from his actions to set up the enquiry. I was asked by his legal representatives to provide 

a statement of my and Mr Tsosti’s roles which I did. The content of much of this statement here 

is taken from that contemporaneous statement provided around the 20th March. 

 

43. I have in my possession original documents and emails that support this statement and which 

will also provide timing and dated versions of documents referred to.  

 

44. I subsequently saw a press release from Eskom stating that I had been removed alongside Mr 

Tsosti. 

 

45. Notwithstanding the termination of the enquiry, the Board did not reinstate the suspended 

executives despite their suspension having been explicitly linked to the enquiry. 

 

46. Subsequent information 

46.1. Subsequent to the aborted enquiry there was public demand for an investigation 

into Eskom. This resulted in the Board appointing a legal firm, Dentons to undertake an 

enquiry. Later (much) Eskom released parts of their report. The questions ought to be 

posed – Why was a second enquiry mandated given the first was aborted; Why specifically 

was Dentons appointed; What were their agreed terms of reference and if they were 

narrower than the first enquiry proposed why were they narrower; What were their 
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findings and more particularly what did they not find that subsequently has come to light 

through the Gupta leaks and other investigations. 

 

46.2. I have seen Ms Davids (Eskom legal advisor) evidence before the Committee with 

reference to her meeting with a member of the Gupta family on the 9th March 2015. She 

stated that Gupta informed her of the proposed enquiry and suspensions (prior to the 

board decision ofthe 11th). I can state that at no time was any Gupta or (to my knowledge) 

any related person ever party to discussions in which I was involved. However by 8th and 

certainly the morning of the 9th the board and the Minister had met to discuss the enquiry 

and proposed process. It was therefore open knowledge to many people within Eskom by 

that time (9th).Why the Gupta’s were aware  at all is worth querying. 

 

46.3. The question has been posed whether the suspension of the executives on the 10th 

directly resulted in the downgrade of Eskom the week following the suspensions. This 

question ought to be put to Standard and Poors as only they would know. However an 

article by Dirk De Vos in the Daily Maverick on the 23rd March 2015 reviewed Eskom’s 

situation and its mounting debt and troubles. Eskom was clearly is a dangerous place. He 

stated that the suspensions did play a role. However that ought to be tested as it had been 

anticipated prior to the suspensions. However to the extent that it did play a role in the 

downgrade, the further question ought to be asked – was it the suspensions per se or the 

events thereafter – the muddled handling of their suspensions, the poor media releases, 

absence of stakeholder engagement in what was intended, the subsequent cancellation of 

the enquiry but continued suspension of the executives. 

 

47. Conclusion 

47.1. A valid question must be why was I was appointed in the manner that why was I 

appointed that by those did so. I don’t know that answer although I have asked myself 

many times. 

 

47.2. I can however state that the reasons given me at that time for the enquiry were 

sound and supported by most informed persons at that time – it was necessary. In itself 

there is nothing untoward about that. If there was ulterior motive as I have often pondered, 

it is confusing that it was so quickly aborted. 

 

47.3. From my first engagement my position was I would do it if it was open, independent 

(and seen to be so), having proper credible oversight, with skilled and credible resources. 

That was never challenged and it must have been with that in mind that I was proposed and 

appointed. Why the charade if it was never intended to be. 

 

 

47.4.  The trigger to abort the enquiry must have been the circulation of my written, 

detailed terms of reference and proposed approach. That was the death knell. 

 

47.5. The reasons given for its termination then, warrant testing.   
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Signed on 21st November 2017 at Cape Town 

 

 

 

 

 

Nicholas Linnell 
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ESKOM SOC 

9TH MARCH 2015 
 

Memorandum 

The Company has implemented rolling restricted supply to all areas for a number of months. 

Notwithstanding the integration of Medupi unit 1, continued maintenance and unscheduled shut 

downs have and will inevitably cause ongoing planned and unplanned outages. The CEO is on public 

record as having forecast that these will continue for as much as 5 years. 

Medupi and Kusile are years behind schedule and tens of billions over budget. 

Lost revenue as a result of lost sales arising from supply not meeting demand runs into billions.  

Escalating funding shortfalls have increased the interest carrying cost beyond prudential limits. 

Eskom has been obliged to seek increasing funding from treasury. The forward forecast anticipates 

that funding shortfalls will continue. 

The Company has also been subjected to public embarrassment relating to tender and other 

expenditure disputes -some of which have becomes litigious. These compound current negative 

perceptions of Eskom. 

The impacts of these failings are numerous and the consequential risk extends far beyond the 

Company to all South Africans. Economic capacity is being severely restricted across all sectors and 

curtailed foreign and domestic investments postponed or cancelled outright. These in turn create a 

spiral effect with increasing unemployment and pressure on the fiscus. 

The past response by Eskom has been to offer the public little insight to the causes and little 

guidance to the future. Public announcements are often uninformative or silent. The perception is 

that there has been a tendency to deny and defend. As a consequence neither business nor the man-

in-the -street has any notion of what the future holds. That perception extends to a belief that - 

"neither does Eskom". This Board is duty bound to establish the facts and to address the causes and 

implications. 

Until this moment the Board has been entirely reliant on the Executive for information pertaining to 

these challenges. It is abundantly clear that this in itself is part of the problem. This Board has no 

independent and objective insight into the extent that some of our failings might be caused or 

exacerbated by management failure. Given the abnormal risks facing the Company and its 

obligations to the public, this board must know the facts - as unpalatable as they might be.  

The Board is also in an unenviable position as it is known that the Executive relationship with the 

shareholder can at times be more engaging that it is with the Board. While this Board can have no 

quibble with close shareholder relationship this may not be a substitute for proper and sound 

corporate governance.  
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Given the severe risk of further outages and little independent understanding of the facts, there it is 

critical that the Board act immediately - to establish first-hand the causes of these challenges 

It is recommended that the Board urgently authorise and mandate an independent, external enquiry 

to establish the facts of the current difficulties. This enquiry must be unfettered by management and 

the Board and other policy stakeholders. It must be seen to be credible and objective. It must have a 

mandate to be penetrating and unhindered.  

The Board must ensure that it creates the space and environment within the company and amongst 

stakeholders for the investigators to fulfil this mandate unimpeded and without influence. 

The resolution before the Board provides the authority for such an enquiry.  

In order to facilitate the urgent and independent execution of this resolution, a further resolution 

provides the delegation of the selection, mandating and contracting (including terms of reference) 

and oversight of the enquiry to a board subcommittee. While this subcommittee remains 

accountable to the full Board, the subcommittee should have the Board's delegated authority to take 

all such steps and measures as the subcommittee deems necessary to ensure the fulfilment of the 

mandate, as the board would itself have. 

There is therefore an urgent and pressing need for the Board to gain first-hand an unabridged review 

of the facts and their impact. 

 

  

U17-AZT-133ESKOM-07-138



ESKOM SOC 

DECISION RECORD OF THE BOARD 

9TH MARCH 2015 

 

Resolution 

1. That this Board resolves that there are exceptional circumstances demanding the necessity 

for an urgent meeting of the Board of Directors. Ordinarily notice of at least 7 days is 

required. Due to these exceptional circumstances (recorded in the memorandum) this Board 

resolves to accept short notice and to receive and consider the notice and resolutions of this 

meeting.  

2. That this Board resolves that an external and independent enquiry be set up to investigate 

and determine the facts relating to the current technical, commercial and structural status 

and any acts and/or omissions that have contributed to the current deficiency of generating 

and distribution capacity of Eskom. 

3. That the Board resolves to appoint a Board subcommittee comprising Zola Tsotsi, 

Chairperson of the Board, Ms Chwayita Mabude, Chairperson of Audit and Risk Committee 

and Zethembe Khoza, Chairperson of People and Governance Committee, mandated with 

delegated authority of the Board to determine the terms of reference of the enquiry; the 

selection, mandating and contracting of the independent investigators; and the oversight of 

the enquiry. The subcommittee shall have the Board's delegated authority to take all such 

steps and measures as the subcommittee deems necessary to ensure the unfettered 

fulfilment of this mandate, as the board itself would have such power and authority, and 

further, without limitation, to ensure that the environment within the Company does not 

hinder or create a perception of hindering the enquiry and to take all such necessary steps to 

ensure such. 

4. That the Board authorises the Chairperson in consultation with the Minister and the Minister 

of Finance to approve expenditure sufficient and necessary to fund this enquiry. 

5. That this enquiry shall be required to present its final report to the Board, the Minister and 

the Presidency no later than the 30th June 2015. 

6. That the subcommittee shall have the authority to deviate from the requirements of Eskom’s 

Procurement Policies and Procedures as is necessary given the target to complete the 

investigation within 3 months (urgency) and to appoint such persons or entities to conduct 

the enquiry that are independent of Eskom and free of any influence or suspicion of 

influence of any party that might have any effect on the enquiry, save that the subcommittee 

shall if required provide reasons to the Ministry of Finance for any such deviations. 

  

U17-AZT-134ESKOM-07-139



 

Resolution 1 

Approved  Not Approved  
 

Resolution 2. 

Approved  Not Approved  
 

Resolution 3. 

Approved  Not Approved  
 

Resolution 4 

Approved  Not Approved  
 

Resolution 5 

Approved  Not Approved  
 

Resolution 6 

Approved 
 
 

 Not Approved  

 

Conditions / Follow-up Actions: 
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Members: Signature: 

1. Zola Tsotsi 
 

2. Tshediso Matona 
 

3. Tsholofelo Molefe 
 

4. Ms Chwayita Mabude 
 

5. Norman Tinyiko Baloyi 
 

6. Dr Pathmanathan Naidoo 
 

7. Venete Klein 
 

8. Nazia Carrim 
 

9. Romeo Kumalo 
 

10. Mark Vivian Pamensky 
 

11. Zethembe Khoza 
 

12. Dr Baldwin Sipho Ngubane 
 

13. Devapushpum Viroshini 
Naidoo 
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DRAFT 

 

TERMS OF REFERENCE FOR A FACT FINDING INQUIRY  

 

AT  

 

ESKOM HOLDINGS (SOC) LIMITED 

  

 

TERMS OF REFERENCE 

 

1. PREAMBLE 

The Board has received complaints and concerns raised by various sources, both internal and 

external to Eskom with regards to inter alia sufficiency and reliability of supply of electricity; 

escalating build project costs; escalating maintenance costs; high costs of primary energy and 

the inordinately high costs of the bond programmes that Eskom has participated in recently. In 

addition the Board has recognised the need for independent assessment of the state of the 

company’s capability and performance. The Board has appointed an inquiry coordinator who 

shall be responsible for the implementation of the inquiry as mandated in the terms of reference. 

To this end, the Board of Directors have resolved to institute an independent inquiry into all of 

these concerns. Having so resolved, the Board of Directors delegated the authority to institute 

the inquiry to the Board Audit and Risk Committee which shall oversee the process. Included in 

the authority to institute this inquiry is also the authority to: 

 To consider and approve the terms of reference as proposed by the project coordinator; 

 To consider and appoint a retired judge to oversee the independence of the inquiry from 

amongst a panel recommended by the inquiry coordinator; 

 To consider and appoint services providers for the three separate areas of inquiry from a 

panel proposed by the inquiry coordinator; 

 To receive and consider the interim and final reports and provide comments to the inquiry 

teams as necessary; 

 To ensure that the scope of work as defined in the terms of reference are delivered within 

prescribed time lines;  

 To approve a budget for the execution of  the inquiry; 

 

2. OBJECTIVE/PURPOSE 

To provide the Board and Shareholder with an assessment of the current state of Eskom 

and in particular to determine the reasons for the current lack of, and inconsistency/ 

unreliability of supply of electricity to customers; to determine the causes of engineering 
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failures, delays and cost overruns; to review primary energy sources, costs and quality of 

supply; to review the financial solvency, liquidity and the cost of funding of Eskom; and to 

provide recommendations with regard to possible actions. 

The inquiry must be free of all influence or interference and shall be so structured as to 

ensure that independence is seen to exist. 

3. APPROACH 

The inquiry shall be subject to the oversight of a retired judge to ensure that the inquiry is 

free of influence and is objective. 

The inquiry will be managed by a project coordinator who shall be responsible for the 

delivery of the mandate and who shall propose to the subcommittee terms of reference 

and a short-list of possible service providers to execute the mandate, to be approved by 

the subcommittee. 

The inquiry shall focus separately on technical, commercial and financial facets of the 

Company. Each will be performed under separate inquiry teams selected having regard 

to their particular skills and independence.  

4. TIMING 

The inquiry shall commence on the 23rd March 2015 and shall provide its final report 

and recommendations to the Board not later than 19th June 2015 

5. RESOURCES 

5.1. The inquiry teams shall have access to all documentation and other data belonging 

to the Company as deemed by the inquiry teams to be necessary and shall be 

permitted to interview and receive information from any employee and supplier as 

necessary. 

5.2. Each team and the inquiry coordinator shall have access to all premises of the 

Company at all reasonable time and upon reasonable notice; 

5.3. The internal audit department will provide assistance as agreed from time to time 

with the Head of Internal audit department.  

5.4. The Board subcommittee shall provide appropriate and necessary assistance to the 

inquiry teams as requested from time to time. 

5.5. Board and board committee agenda packs and minutes shall be available to each 

team on request. 

5.6. The Company shall provide a meeting room sufficient to house 6 persons and shall 

provide access as required to interview rooms. 

5.7. All prior inquirys and reports in connection with matters included in this scope shall 

be made available to the inquiry. 

5.8. The inquiry shall be permitted to establish an independent reporting “hot-lines” 

enabling internal and external people to provide anonymous input to the inquiry. 

5.9. The respective teams comprising the inquiry shall meet on a fortnightly basis to 

ensure coordination. 
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6. SCOPE OF INQUIRY 

The scope below may be limited in consultation with the Board subcommittee having 

regard to the budget and time available save that this may only be limited on the basis of 

what the teams’ deem in their discretion to be “material” in the circumstances of the 

information available. 

6.1. Technical 

6.1.1. In respect of all generating plants’ (+/-87), benchmark maximum output 

capacity, planned capacity and actual output for the immediate past 36 months;  

6.1.2. Review current status of all  generating plants and provide opinion on the 

causes and contributory factors for sub optimum output (in excess of 33 require 

major repair); 

6.1.3. Review all major incidents at plants and their causes and any avoidable 

factors not acted upon (including communications between plant and 

executive); 

6.1.4. Review maintenance requirements of all generating plants assessing actual 

vs planned maintenance and review all contracts and service level agreements 

and compliance to the same as well as costs relative to plan. Have particular 

regard to all unplanned failures and review in context of maintenance 

conducted/not conducted; 

6.1.5. Review all 3rd party electricity supply available to the grid (including proposals 

received but not acted on) and compare to actual supply connected to the grid 

for the past 36 months. Provide an opinion on the technical reasons and cost 

implications for not having connected when possible. Review all information 

including correspondence, negotiations and contracting with regard to that 

supply and reasons for less than optimum connected supply. In addition, 

consider the available potential of supply from foreign countries and determine 

any reasons for supply (from time to time) less than that potential and consider 

any reasons thereof; 

6.1.6. Specifically enquire into the principal causes of failure at Majuba and Duvha 

and make recommendations as necessary. In so doing have regard to 

management reports and independent insurance/assessor reports and 

determine the degree of transparency of reporting to the Board and have regard 

to the reasons for any late submissions of these reports to the Board. 

6.1.7. Conduct high level reviews of the new builds at Medupi and Kusile and 

determine the principal causes and contributory factors to the overruns of cost 

and time.  

6.1.7.1. The degree of depth of this report to be agreed between the 

subcommittee and the inquiry team bearing in mind the time available.  

6.1.7.2. To determine whether appropriate contingency plans were in place 

and acted upon at the earliest possible instance; 

6.1.8. In collaboration with the Financial and Commercial inquiry teams to the 

review the supply of primary energy (coal, diesel, gas, water) to all plants over 

the past 36 months and determine whether supplies met specification, quality 

and delivery requirements (also have regard to any incorrect specifications 

provided).  
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6.1.9. Review the causes of disruption of power  to two Rand Water pumps at Rand 

Water in September 2014 paying special attention to any lack of proactive or 

reactive management response i.e. were there warning and how effectively did 

we react;  

6.1.10. To consider the impact of weather on the performance of any of the plants 

and to provide an opinion as to whether these risks could have been mitigated; 

6.1.11. To review risk management and contingency plans to determine that such are 

sufficient to negate any generation risk, and at times of plant failure and 

whether such were implemented effectively. 

 

6.2. Commercial 

6.2.1. Review all procurement and other contracts for capital projects, primary 

energy supplies and operational services (exceeding R1 million or such figure 

as varied with agreement with the subcommittee) for the past 48 months and 

determine adherence to supply chain policy and business case approvals. Have 

special regard to any contracts and payments made but not matched to 

specification (cost, time and quality). Have regard to any rolling or renewed 

contracts that have cumulative value above the threshold; 

6.2.2. Review all contracts related to Medupi and Kusile from inception. Review 

these in context to the original business case and adherence to tender and 

supply chain requirements. The focus to be on commercial matters and not 

technical. The team to coordinate their inquiry with the Technical and financial 

teams. 

6.2.3. Review employee and contractor contracts and payments made to employees 

and contractors and identify any that bear prima facie concern. 

6.2.4. Undertake electronic assessment of all company email correspondence, 

identifying certain key words to be proved by the subcommittee, for the last 24 

months, and where appropriate undertake interviews with internal and external 

parties to probe where indicated.  

6.2.5. Review a random sample of internal correspondence between project leaders 

and plant/project management on Medipi, Kusile, Majuba and Duvha and 

identify whether plant management foresaw problems and communicated risk 

upwards. Review management reactions; 

6.2.6. Similarly (plants as per above) review all correspondence between suppliers 

and company in which disputes are debated. Interview suppliers as necessary. 

6.2.7. Review new posts created over past 36 months and provide a schedule of 

position and TCC. 

6.2.8. Review all executive and Board reports pertaining to new builds and 

summarise material implications and decisions. 

6.2.9. Review contracts and recruitments of employees with TCC >R1.5m per 

annum for last 24 months; 

6.2.10. Review a sample of senior employee suspensions, disciplinary hearings and 

dismissals (and reinstatements) of employees last 36 months (filter those 

earning >R1 000 000 p.a.). 

6.2.11. Review summaries of internal audit reports over the last 36 months and 

management responses and any action taken on material risks identified; 

6.2.12. Review internal audit programs – schedule of audits and risk analysis and 

review Internal audit reports of the same and review actions taken; 
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6.2.13. Review draft external audit reports  for the past 3 years (2012-2014) and 

identify risks noted and not in final reports and determine reasons for such 

6.2.14. Interview sustainability executive for insight to risks not identified; 

6.2.15. Review correspondence from insurers of major claims submitted (to be 

objectively assessed by the team) and premium adjustments for those and 

reasons for them for past 36 months. 

6.2.16. To review the organismal model and consider the implication on the 

performance of the company and make recommendations as required. 

6.2.17. To consider the implementation of any policy decisions and their impact on 

the performance of the Company. To coordinate with Financial and Technical 

inquiry teams to ensure appropriate consideration by each. 

6.2.18. Review company policies to determine compliance of good governance, 

transformation and conflict of interest. 

6.2.19. Review whistle-blower reports for past 36 months and provide an opinion of 

the satisfactory follow-ups thereof.  

 

6.3. Financial 

6.3.1. Review the approved financial statements of the Company as at 30 th 

September 2014 and provide a summarised “red flag” report on material 

concerns. Review the current management report forecast for the year ending 

March 2015 and provide similar comments and in particular to any variations not 

anticipated in September 2014. 

6.3.2. Review material funding facilities/contracts /bonds of any nature and provide 

an opinion of the terms relative to the market and the company’s risk. 

6.3.3. Review all steps taken by the Company to recover unpaid 

“government/municipal” debt (debtors) currently estimated at R4.7 billion. 

Provide commentary on the impact on the financial standing of the company on 

such unpaid debt. 

6.3.4. Review all non- government trade debtors  (customers) and provide a similar 

review and in particular to steps taken to secure payment; 

6.3.5. Conduct (together with Commercial team) a review of all primary energy 

supplies over the past 36 months and determine the cost implications of any 

contracts  “not for value”; 

6.3.6. Determine the lost revenue and/or penalty cost implications of all non-

implemented 3rd party electricity supply opportunities. 

6.3.7. Determine the net wasted cost (and reasons therefore) of payments made to 

primary energy suppliers for materials not received but paid for over the past 36 

months. 

6.3.8. Review all non-government major electricity-user sales contracts (together 

with their business cases) and determine the value of lost revenue over time 

and, together with commercial, provide an opinion on the 

proprietary/commercial wisdom of such contracts at the time. 

6.3.9. Review all contracts and payment of pre-sold electricity “buy-backs” and 

access the cost/benefit of such decisions. 

6.3.10. Together with Technical teams provide an estimated cost to the company of 

the cost (increased costs) and time  (lost revenue) overruns at Medupi and 

Kusile; 

6.3.11. To consider asset management policies and practices; 
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6.3.12. To provide a high level financial protection for the next 3 years. 

 

6.4. Coordination 

6.4.1. The inquiry coordinator shall: 

6.4.1.1. Draft terms of reference for the scope of the inquiry. 

6.4.1.2. Consider suitable persons to fill the positions provided for in this terms 

of reference and to make recommendations to the subcommittee; 

6.4.1.3. shall ensure  that each of the teams have access to each other so as 

not to create overlaps and gaps; 

6.4.1.4. have responsibility for the delivery of the scoped work of each inquiry 

team and of the final consolidated report; 

6.4.2. The coordinator shall access to the interim work of each team and to provide 

comment and guidance to each team as he deems appropriate. 

 

7. REPORTING 

7.1. Each inquiry team to provide the inquiry coordinator with a weekly and monthly 

summary of their activities and material (including preliminary)  findings for 

presentation to the subcommittee; 

7.2. The program coordinator to recommend possible reinstatement of suspended 

executives as soon as inquiries are complete and risks mitigated. 

7.3. At the end of the inquiry, present to the Board Committee a report.   

7.4. The final report to include a summary of material finding and recommendations. 

 

8. APPOINTMENT OF AN INDEPENDENT SERVICE PROVIDER 

In the exercise of its authority as delegated by the Board, the Audit Committee has 

appointed……………………………………………………………to assist with 

…………………… team of the inquiry. 

9. FEES 

9.1. The respective service providers will negotiate and agree the fees that Eskom will 

pay to the service provider.  

 

Signed at _____________________ on this the day __________________2015 

For and on behalf of Eskom 

 

Signature        

_________________________    

Name of Signatory  

_________________________    
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Designation of Signatory     

 

For and on behalf of 

[Service Provider]   

 

_________________________    

Signature      

________________________    

Name of Signatory     

_________________________    

Designation of Signatory     
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ESKOM SOC 

PRESS RELEASE 
 

THE BOARD ENQUIRY 

On Wednesday 11th March 2015, the Chairperson of the Board Mr Zola Tsotsi released a media 

statement and held a media conference announcing the Board’s decision to mandate an inquiry in 

the current state of the Company. 

Understandably there has been considerable interest in the inquiry and much expectation created. 

There have also been numerous media reports variedly reporting the enquiry and this has led to 

some confusion. 

The purpose of this communication is to provide the public with further details on the inquiry and to 

lessen the space for further confusion. 

Firstly, this initiative that has been taken by the Board has the complete support of our shareholder 

Minister Lynn Brown. 

The purpose of the inquiry is: 

“To provide the Board and Shareholder with an assessment of the current state of Eskom and in 

particular to determine the reasons for the current lack of, and inconsistency/ unreliability of supply 

of electricity to customers; to determine the causes of engineering failures, delays and cost overruns; 

to review primary energy sources, costs and quality of supply; to review the financial solvency, 

liquidity and the cost of funding of Eskom; and to provide recommendations with regard to possible 

actions. 

The board further resolved that the inquiry must be free of all influence or interference and shall be 

so structured as to ensure that independence is seen to exist. 

To that end the Board delegated the oversight of the inquiry to the Board Audit and Risk Committee. 

However so as to ensure that even this was not perceived as having influence, the terms of 

reference provide for a number of important checks and balances. 

1. The appointment of a retired judge to ensure that the inquiry is free from influence and bias.  

2. The appointment of industry and professional experts in specific fields to undertake the 

work defined in the scope of the inquiry. 

3. The appointment of a person outside the company who shall coordinate the various aspects 

and be accountable to the board subcommittee for the timely delivery of the objectives. 

The subcommittee has considered the proposed terms of reference and scope of the inquiry 

prepared by the inquiry coordinator and has asked that these be put to a number of professional 

persons or entities that we believe have the capacity and expertise to complete this mandate in the 

time allowed.  
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Once the various professional teams have been appointed the Board will provide the public with 

details of the following: 

1. The appointed retired judge; 

2. The professional teams appointed; 

3. The terms of reference. 

In appointing the professional teams we will have regard to fact that the public must have 

confidence in the people undertaking this task. That they are competent and that the possibility of 

interference would be improbable. We shall do this as it is right and to ensure complete 

transparency and confidence in the process.  

Some speculation has arisen as to the overlap of the Board’s inquiry and what might appear parallel 

initiatives. The ministerial “war room” has a very specific mandate to consider the strategic issues 

and to seek ways of eliminating structural bottlenecks. The “energy committee” is looking at a very 

specific part of the future energy needs and options. The board’s inquiry focuses a fact gathering 

exercise – the product of which will be shared with both these committees. However the board’s 

inquiry is focused on internal matters that have affected our performance and identify some key 

remedial actions that might be identified. 

As a Board we are certain that this is in the best interest of the Company and the nation. We cannot 

readily recognise any concerns as to why this should not happen. For some time both the 

Government and the public had demanded such an inquiry. We now have it. 
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Rohan R. Hiles

From: Nick Linnell <linnell@iafrica.com>
Sent: Thursday, 27 August 2020 19:26
Cc: Rohan R. Hiles; Tshego T. Mahlangu-Yiwombe
Subject: FW: Zola
Attachments: Statement by.docx

 
 

From: Nick Linnell <nickl@theprojectoffice.com>  
Sent: 29 March 2015 10:16 
To: 'Tabeth' <tabeth@nmaattorneys.co.za>; 'Nick Linnell' <nickl@theprojectoffice.com> 
Cc: 'John Ngcebetsha' <john@nmaattorneys.co.za>; 'ncassim@law.co.za' <ncassim@law.co.za> 
Subject: RE: Zola 
 
Dear Tabeth 
Please find my statement as requested. Please note that we would need to agreed that I would in fact be witness or 
that the contents can be used in the hearing. 
Kind regards 
Nick 
 
 Nick Linnell 

 
email: nickl@theprojectoffice.com 
cell: 083 488 1000     
tel: 021 447 0154    
fax: 086 272 1456  
 
www.theprojectoffice.com 
The Project Office 
Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500  
Directors:  N H Linnell| M Green  
Postal Add PO Box 15813 | Panorama | 7506 
 
 
 

From: Tabeth [mailto:tabeth@nmaattorneys.co.za]  
Sent: 27 March 2015 02:58 PM 
To: 'Nick Linnell' 
Cc: 'John Ngcebetsha'; ncassim@law.co.za 
Subject: RE: Zola 
 
Dear Nick 
 
Duly Noted. We await receipt of the documents tomorrow morning. 
 
Our landlines are working and the numbers are as follows: 
 

- 011 784 0043/45; or  
- 011 784 5057 

 
Regards 
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Tabeth 
 

From: Nick Linnell [mailto:nickl@theprojectoffice.com]  
Sent: 27 March 2015 12:41 PM 
To: tabeth@nmaattorneys.co.za 
Subject: Zola 
 
Dear Tabeth 
Your office kindly followed up with regard the letter this morning – unfortunately I am now only getting the 
information in the morning (Saturday) I will have it with you before lunch tomorrow  - sorry about that but awaiting 
this information. 
Kind regards 
nick 
PS – I think your office landline not working? 
 Nick Linnell 

 
email: nickl@theprojectoffice.com 
cell: 083 488 1000     
tel: 021 447 0154    
fax: 086 272 1456  
 
www.theprojectoffice.com 
The Project Office 
Company Registered Office 22 Melkhout Crescent | Plattekloof 3 | 7500  
Directors:  N H Linnell| M Green  
Postal Add PO Box 15813 | Panorama | 7506 
 
 

 

This email has been checked for viruses by Avast antivirus software. 
www.avast.com  
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Statement by 

 Nicholas Hugh Linnell 

 

1. I am an adult male residing at 10 Parade Crescent Constantia Hills Cape Town. 
2. I am a business consultant employed at CT&A Project Management Pty Ltd trading as The 

Project Office 
3. I was introduced to Mr Zola Tsosti, the Chairman of Eskom SOC on or about the week before the 

9th March 2015 
4. He was aware that I had led an investigation into allegations of wrongdoing at South African 

Airways. 
5. He informed me that there might be a similar need for an investigation at Eskom and we 

discussed whether I would be interested in leading that at Eskom.  
6. I explained my standard approach and how I would go about this and he appeared comfortable 

with this approach. This approach includes the appointment of forensic investigators having 
particular knowledge and skill in the areas within the scope of the inquiry. 

7. I was given to understand that the requirement was for an in-depth comprehensive inquiry 
across the whole company being technical, finance and commercial. He stated that it was 
necessary that it be independent and should be also being seen to be independent. This would 
also necessitate ensuring that the executive were not seen to have influence. 

8. I concurred that the top executives who had situational influence should be considered for 
precautionary suspension. We spoke about who these might be and I subsequently conducted 
public research into media and Eskom website sources to determine who they might be. 

9.  I was informed that I would need to meet the board and the Board would appoint a 
subcommittee to oversee the inquiry. 

10. I was asked to be available on Monday 9th March to appear before the Board. 
11. In further preparation for that meeting I prepared standard aide memoire for precautionary 

suspension for reasons of ensuring that situational influence was removed. I also prepared 
standard letters of suspension. These were blank without names as the actual decision as to 
which executives would be considered for suspension would be for the Board to determine. 

12. I also began preparations for what the proposed approach would be and the scope of the inquiry 
might be. Tis amount of advance preparation would be common in consulting circles and one 
would never pitch for a contract without first having a very solid idea of the preferred approach. 

13. On Monday 9th I consulted Fritz Malan of ENS labour department to review the preparations that 
I had made to ensure that I was on sound ground. On the 9th I went to Megawatt Park and was 
informed by the Chairman that the Board had not decided to proceed with the inquiry. At that 
point I was of the mind that that was the end of the opportunity. 

14. Possibly the next day the chairperson contacted me to say the Board was to reconsider the 
matter again on Wednesday and I ought to be available. 

15. On Wednesday 11th the chairperson asked me to come to Megawatt Park – I think around 10am 
or thereabouts. When I arrived I went to the executive suite and waited until asked to join the 
board meeting. 

16. The Chairman introduced me briefly and asked that I introduce myself to the Board and tell 
them what I do. 
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17. During that discussion I had the impression that the board had decided to hold the inquiry, that 
it would consider suspending the executives and had appointed me to coordinate the inquiry.  

18. There was a lengthy discussion regarding the suspensions and I stressed the point that these 
were precautionary and to ensure there was no situational influence exerted by them. We spoke 
of the option of putting it to them that they voluntarily take leave of absence. We discussed the 
need to provide the opportunity to consider the reasons why the Board wished them to be 
suspended and the need to consider their responses before determining whether or not to do 
so. We also discussed a proposed media statement and the need for internal communications 

19. There was a discussion regarding the appointed subcommittee and an acting CEO in the event of 
the suspensions. 

20. During that meeting I had the impression that the Minister of Public Enterprises had 
immediately prior to that moment addressed the Board on the matter and had provided 
guidance to the board that the board ought to mandate the inquiry to proceed. 

21. After that meeting there was a press conference attended by a number of the Directors at which 
the Chairman stated publically that the board had appointed me as the coordinator. 

22. After the press briefing I met with the chairperson of the Audit and Risk committee and we 
discussed the scope and terms of reference. She required that these be determined as soon as 
possible. I advised that it would be a good idea to provide an opportunity to the executive for 
their input. Firstly they knowing the business well might have some valuable suggestions but as 
importantly they would “buy-into” the inquiry more if they considered it inclusive.  

23. We also spoke about the need for an independent whistle-blower facility to allow people to give 
anonymous tip-offs. 

24. The Chairperson of A&R then introduced me to the Molefi Nkhabu Senior General Manager: 
Assurance and Forensic Office of the Chief Executive and the three of us discussed the approach 
and IA involvement. It was agreed that IA would send me certain IA reports. The first of these 
were subsequently sent to me via email. 

25. At about 3pm Ms Mabude (A&R chair) and Mr Naidoo (Board Recovery and Build Programme 
Review Committee (BRBPR) chair) and I met with the executive. Mr Naidoo introduced me to the 
executive as having been appointed by the board to coordinate the enquiry. I was asked to 
explain the purpose of the interaction with them – to obtain suggestions for the scope. It was 
agreed that they would provide the – I think head of legal, with all their suggestions and these 
would be forwarded to me to have included in the proposed scope. 

26. I then left Megawatt Park. 
27. Over the followingdays I received a number of communications from Eskom. 

27.1. An invitation from Mr Naidoo, a director, to join the Board Recovery and Build 
Programme Review Committee (BRBPR) workshop the following week 

27.2. A requirement to provide my proposed draft terms of reference to Malesela 
Phukubje the company secretary by Sunday 15th 6pm which was  copied to Ms Mabude 

27.3. Invitation to attend a A&R subcommittee meeting to be held on the 19th and then 
again on the 23rd march. 

28. I provided the draft terms of reference to Ms Mabude and the company Secretary on Sunday 
15th at 7.05pm copied to Ms Mabude, Chair of the A&R. 

29. At 4.50 am on the 17th March I received an email from Mr Thulo Selele copied to the Company 
secretary informing me that I was no longer required to attend the BRBPR meeting as the A&R 
subcommittee would now be handling the inquiry.  This struck me as peculiar was  as at about 
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8pm the previous evening (Monday 16th) I had had a discussion with Ms Mabude regarding the 
terms of reference which I had submitted.  That discussion was for a duration of about 8 
minutes, part of which concerned Ms Mabude refusing to allow me access to the input received 
from the executives (see para 24 above)which had been previously agreed that I would have 
access to. This was somewhat strange as it had been agreed that these were for my purpose to 
draft the terms of reference. That conversation ended with an agreement that I would meet Ms 
Mabude the following morning at around midday (17th).  

30. Upon making some enquiries concerning this abrupt change of events I received information 
that a number of members of the subcommittee and other Board members attended a private 
meeting during the night of Monday 16th together with some of the suspended executives. This 
might have coincided with the timing of my call the previous evening (see above para 28). 

31. My perception is that prior to that meeting of some of the board members and the executives 
on the night of the 16th, the Board and particularly Ms Mabude acted as though the Board had in 
principle appointed me. Following that meeting there was a distancing although not a complete 
termination of contact. 

32. I should make the point that contracting for my services had not and has still not taken place as 
this was in fact part of the process of the terms of reference. Clearly that would form the basis of 
what was required of me. My perception that I had been authorised to proceed was tacit from 
the actions of the board and the Chair of the subcommittee which had the delegated authority 
to oversee the inquiry and more express from the various pieces of correspondence exchanged 
with Eskom executives, copied to Board members. 

33. On Wednesday 18th at 9.21 am I forwarded a copy of my terms of reference and proposed media 
release to the Chairman of Eskom and the chair of the A&R committee. In addition to the 
attachments, I noted that I strongly recommended that the media statement be released 
urgently – by midday same day (18th)as it was important to stem the negative media  reporting 
and to better inform the public of the nature and process of the inquiry. 

34. I never received any response to this email from the chairperson of A&R. however the 
chairperson contacted me and informed me that he had spoken to the chair of A&R and she had 
undertaken to come to his house as soon as she was able to discuss the documents sent. He 
asked that I also attend. 

35. By midmorning there was no further response and I called the chairperson and suggested I visit 
him as the media were asking for comment and without it the company was beginning to 
receive negative publicity. I know that press releases issued after midday are less likely to 
receive adequate commentary the following day and by the next day would be old news. 

36. I reviewed the media statement with the Chairperson and informed him that I had not received 
any response from the chair of A&R to my earlier email with attachments. He informed me that 
the Minister had called him and instructed him to ensure a media report was issued due to the 
poor press. He agreed to the release and asked that I forward it directly to the company 
secretary and manager in his office. The instruction was that it follows the normal standard and 
be copied to all directors and the minister. 

37. Later I realised it was never released and upon enquiry by me to the chairman I was informed 
that the minister and the DPE and certain directors had objected to the press release and he had 
told the company secretary not to release it. He informed me that the minister’s office stated 
that protocol does not allow the Board to appoint a retired judge without the President’s 
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authority.  To my knowledge that is not true as I have had retired judges appointed as arbitrators 
etc before and never invoked anyone else’s permission. 

38. Later that evening (Wednesday 18th) I received a call from the Chairman asking me to come to 
his house as the Chair of A&R had arrived. This was around 6pm. The three of us met and we 
first reviewed the media statement. In effect the chair of A&R wanted all the references to the 
scope and approach including the retired judge and the use of three independent forensic teams 
to be excised. I provided reasons why I disagreed and none of these were challenged other than 
the statement “the committee does not want this”. When I asked for reasons why the 
committee would have a different view the chair of A&R did not provide any. At this time the 
Chairman intervened as he did not like the adversarial tone that the discussion had taken on. 

39. The chair of A&R then suggested that I attend a meeting of A&R the next day – Thursday 19th in 
the evening and present my arguments to them. I subsequently received a formal meeting invite 
to that planned meeting but it was subsequently cancelled. Instead an urgent board meeting 
was held. 

40. At this point my perception was that I was still “working’ with Eskom and the subcommittee. 
This was notwithstanding the previous email received in the early hours of the morning of the 
17th March. 

41. I have been provided with a copy of a notice of directors meeting in terms of which the board 
proposed to invoke S71(3)(b) of the Companies Act and to allow the Chairman to make 
representations why he should not be removed from the board on grounds of misconduct 
including dishonesty. 

42. The first charge (1.1) relates to the procurement of the services of me without following the 
prescribed processes. 

43. To the extent that my services have been procured it would require my agreement. In so far as 
my agreement would be applicable it was implied from my meeting with the whole Board of 
Eskom and the express and implied conduct of the Board and the subcommittee to engage my, 
at least to begin the inquiry. To my knowledge the chairman would have been part of that 
collective. I have no direct agreement with him. Rather he proposed my services to the board. 

44. In so far as the prescribed procurement processes are concerned, I had provided the chairperson 
with a set of proposed board resolutions in the event that they engaged my services and one of 
these included the Board’s waiver of the internal procurement processes. The simple logic being 
the executive departments conduct those processes and not the Board and if they were to be 
followed the executive would play the determining role in that selection. The other logic is that 
the board has the legal right to determine these matters without following their own policies.  

45. Besides that the Board has a number of legally trained persons and corporate governance 
persons on it and as it was quite clear the board was engaging me they ought to have made 
objections during that meeting on the 11th or any other time following that through to the 18th 
when I was invited to attend a subcommittee meeting to discuss the work that I had done. 

46. While this is a legal issue that would be argued by the right people it does reflect my 
understanding of what I was proposing and was accepted by the Board. 

47. The second charge (1.2) relates to me having started work without the other directors being 
informed.  Clearly that is not true and is evidenced above. At all times the work that I did was 
with the knowledge of the chairperson of the A&R committee who was the delegated person to 
interface with me. 
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48. The aspect of there being no contract is equally incorrect in that the board as a whole was aware 
that I had begun and the A&R committee was clearly aware of my work of the terms of 
reference and the chair of A&R was aware of that and my terms of reference. I also understand 
that this was the subject of the private discussions held on the night of Monday 16th.  

49. As to the company having been exposed to non-compliance it would appear to me that the 
whole board having been in the sequence of meetings from the meeting with the minister, the 
Board meeting that followed and my appearance before it that were as aware as anyone as to 
what compliance had taken place. Neither during that meeting nor thereafter was I ever given 
any indication that the board had not approved my engagement to commence. To the extent 
that to this day there has been formalisation of my contract of engagement I would 
acknowledge that my services are limited to what the subcommittee required me to work on 
immediately. 

50. The third charge (1.3) is a matter that the chairman and the board would need to determine. 
However in so far as I was concerned I had provided a copy of the proposed press release to 
both the Chair of the A&R and the chairman of the Company by about 9.30 am before it was 
thereafter approved for release by the chairperson. To my knowledge the media release was not 
issued by the Company. 

51. I would make the point that since the press conference on the 11th I have monitored the press 
reports with regard to this matter. These are a matter of public knowledge and most have been 
internal leaks to the press as they have tended to quoted “sources” or a “member of the Board”.  

52. With regard to the reputation of the Board and the damage done one would have reference to 
the media reports since the 11th march to determine the causes of the damage if any. 

53. Given the nature of the work that I was anticipating been engaged to do, I have since the 11th 
been receiving information from anonymous sources that might be relevant to an inquiry of this 
nature. Amongst these were: 
53.1. That the CEO had been given advance warning of his possible suspension prior to 

the 11th. 
53.2. That the Minister met privately with some of the Board members prior to the formal 

meeting on the 11th 
53.3. That the Minister had previously cancelled a scheduled board meeting on the 29th 

February as it had come to her knowledge that the board wished to raise the issue of no 
confidence in the Chairman. This was presumably well before the inquiry was ever mooted. 

53.4. That the Board in fact informed the Minister on the 20th of their determination to 
remove the Chairman 

53.5. That the Minister was reported having told the Portfolio Committee on the 26th or 
thereabouts that she was expecting a “formal” letter with regard to the Board intention to 
remove the Chairman. 
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JUDICIAL COMMISSION  OF  INQUIRY INTO ALLEGATIONS  OF STATE  CAPTURE,

CORRUPTION  AND  FRAUD  IN  THE  PuBLIC  SECTOR  INCLUDING  ORGANS  OF

STATE

AFFIDAVIT

I, the undersigned,

BALDWIN SIPHO NGUBANE

do hereby state under oath that:

1.             Introduction

1.1.            I  am  an  adult  male  South  African  citizen  currently  retired  and  self  -

employed.

1.2.           Trie facts herein contained are within my own personal knowledge and

are to the best of my knowledge and belief both true and correct.

2.            Qualifications

2.1.            My   qualifications   include   a   Bachelor  of  Medicine   and   Bachelor  Of

%aun:EL
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Surgery  (MBchB)  (Natal);  MPRAX  Med  (Master of  Family  Medicine)

(Natal);  DTM&H  &  DPH  (Diploma in Tropical  Medicine  &  Hygiene  and

Diploma  in  Public Health) (Wits) Dip.  Economic F'rinciples (London).

2.2.

2.3.

I    have    been    approached    by   investigators   associated   with   the

Commission  of  Inquiry  into  Allegations  Of  State  Capture,  Fraud  and

Corrllption  in  the  Public  Sector  and  certain  Organs  of  State  ("the

Commission") and have been requested to provide a statement which

details matters relating to my tenure as member and  chairman of the

board  of  directors   ("the   Board")  of  Eskom   Holdings   SOC   Limited

("Eskom'').

I  have  agreed  to  provide  this  statement  as  well  as  evidence  tc)  the

Commission freely and voluntarily.

3.           Appointment to the Eskom Board

3.1. I was appointed to the Board of Eskom during December 2014 following

a  nomination  process  initiated  by  the  Minister  of  Public  Enterprises

("the  Minister").  Ms  Lynne  Brown  ("lvls  Brown") was  the  Minister at

that time.

3.2.            I  had  not known  Minister Brown  prior to my appointment to the  Board
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of  Eskom.    I  was  notified  of  my  appointment  by  letter from  Minister

Brown.

3.3.

3.4.

3.5.

3.6.

I   was   initially   an   ordinary   member  of  the   Board   but  following   the

resignation   of   Mr   Zola   Tsotsi   ("Mr  Tsotsi")   as   Chairman,   I   was

appointed  acting  Chairman  from  30  March  2015  until  October  2015

when   I  was  appointed   Chairman.   I   have   previously  stated   in   my

statement  to  Parliament  that  I  was  appointed  acting  Chairman  with

effect from  15 March 2015. That was incorrect.

I acted as Chairman of the Board Tender Committee ("BTC") meeting

held  on  28  February  2015.  This  was  an  ad hoc  appointment.  I  was

asked by Mr Tsotsi to chair that meeting.

I served as Chairman of the Board until June 2017, when I resigned of

my own volition.

I  do not have copies of the  letters appointing me as acting Chairman

and later as Chairman nor my resignation letter from the Board.

4.           The suspension of the four Eskom executives

4.1. I was not Chairi'nan  of the  Board  at the time of suspension of the four
Page 3 of 51
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executives,  namely,  the  Group  Chief  Executive  Officer,  Mr  Tsediso

Matona     ("Mr     Matona"),     Group     Executive,     Commercial     and

Technology,  Mr Matshela  Koko  (I.Mr Koko"),  Group  Exeoutive  Group

Capital, Mr Dan Marokane ("Mr Marokane") and the Finance Director,

Ms  Tsholofelo Molefe ("Ms Molefe'').

4.2.

4.3.

4.4.

I  shall  hencefolth  refer to  Mr Matona,  Mr Koko,  Mr Marokane  and  Ms

Molefe collectively as the four executives".

The  suspension  of the  four executives  came  up  for  discussion  at  a

board  meeting  which  took  place  on  or  about  9  March  2015.  This

meeting   was   preceded   by   another,   where   the   Board   discussed.

amongst others,  the  Minister's  strategic statement of intent and  other

matters.  I believe this may have been the board induction meeting.  I do

not rec:all the date of this meeting nor the Ministers role in it, but I recall

it was the very first board meeting since our appointment.

Mr T§otsi, convened a special board meeting on or about 9 March 2015

Minutes of this meeting are annexed hereto marked "BSN1'.. Mr Tsotsi

apologised for failing to give the  Board the usual notice of meeting of

at least Seven days before the meeting. The reason, as his resolution

states, was that I.there are exceptional circumstances demanding the

nec;essity  for  an  urgent  meeting  of  the  Board  of  Directors".    Thiis
Page 4 of 51
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meeting  focused   entirely  on   the   proposed   suspension   of  the  four

executives and the establishment of an inquiry into Eskom's affairs. Mr

Tsotsi  was asking the  Board to resolve that an  external  independent

inquiry be set Lip to  investigate and  determine the facts relating to the

then  current technical,  commercial  and  structural status and  any acts

and/or omissions that have contributed to the deficiency of generating

and distribution capacity of Eskom.

4.5.

4.6.

During this meeting,  Mr Tsotsi reported that he had met with President

Jacob Zuma at his house in Durban, who had instructed him to procure

from the  Board a resolution approving the establishment of an  internal

independent inquiry into Eskom's affairs and the suspension of the four

executives.  I was not part of the meeting with President Zuma and do

not know who else attended the meeting.

ln   terms   of   Mr   Tsotsi's   proposal,   the   Board   was   to   set   up   a

subcommittee     comprising     Mr     Tsotsi.     Ms     Chwayita     Mabude,

Chairperson of the Eskom Audit and  Risk Committee  (the  ``ARC") and

Mr Zethembe Khoza ("Mr Khoza"), Chairman of the Eskom People and

Governance     Committee     ("P&G     Committee"),     mandated     with

delegated auttiority of the Board to determine the terms of reference of

the   inquiry.  The  subcommittee  would   have  the  Board's  delegated

authority to take all such steps and measures to ensiire the unfetter`ed
Page 5 Of 51
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fulfilment   Of   this   mandate.      Also,   that   the   Board   authorised   the

Chairman,  in consultation with the Minister and the Minister of Finance

to  appri]ve  expenditure  sufficient  to  fund  the  inquiry.  And  that  this

inquiry  shall  be  required  tci  present  its  final  report  to  the  Board,  the

Minister and the Presidency by no  later than the 30th June 2015. That

the   subcommittee   would   have   the   authority   to   deviate   from   the

requirements of Eskom's Procurement Policies and  Procedures as is

necessary, given the urgeney to complete  the investigation within three

months and to appoint such  persons or entities to conduct the  inquiry

that are  independent of Eskom  and free of any influence or suspicion

of influence of any party that might have an effect on the inquiry,  save

that the subcommittee shall  if required provide  reasons to the  Ministry

of Finance for any such deviations.

4.7.

4.8.

A Board member stated that he was not comfortable with making major

decisions based only on a two-page document and there had been no

opportunity to  discuss  the  issue  in  an  in-committee  session.  He  was

also against approving a resolution allowing for deviation from Eskom's

Procurement Policies and Procedures.

The   Chairman   reported   that  an   independent   resource   had   been

identified   already  by  the   Presidency.   He   reported  further  that  the

Presidency had done all the legal and governance work to facilitate the
Page 6 of 51
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resoluticin on deviation from procurement policies and  procedures.

4.9. I recall a Board member expressed the view that the Board was being

asked  to  approve  the  implementation  of  a  subcommittee  with  wide-

ranging powers and he felt that he could not agree with the request.

4.10.         When  Mr Tsot§i  said  the  four executives  had  to  be  suspended,  the

Board  differed  with  him  because  he  did  not  give  the  Board  cogent

reasons as to why they ought to be suspended. The Board intimated to

him   that   the   reasons   he   was   giving   for   their   suspension   were

defamatory,   and   unsubstantiated.   The   Board   did   not  support  the

proposed suspensions.

4.11.         Mr Tsotsi  reported that the presidency had expressed a concern that

the  impact  of  Eskom  on  power  shortages  in  the  country  had  been

understated and therefore required the Board to ensure that it received

accurate   information   from   management   about  those   matters.   He

reported that the Presideney required that the inquiry be unfettered by

management, the Board and other policy stakeholders and that iL must

be seen to be credible and objectivet and  have a mandate that would

be penetrating and unhindered.

4.12.         The Board suggested that the four executives take special leave while
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the    concerns    Mr   Tsotsi    had    raised    were    being    investigated.

Nonetheless,     Mr    Neo    Tsolanku     ("Mr    Tsolanku")    from    Legal

Department   at   Eskom,   whom   Mr  Tsot§i   had   brought  with   to  the

meeting,  advised that special  leave only applied  in  special  cases,  not

for investigation purposes.

4.13.         Atthis time, allofus, exceptforMrTsotsi and MS Mabude, were newly

appointed  to the Board. We were therefc)re taken by surprise that we

had to deal with an issue of such magnitude so early in our tenure.

4.14.        The  meeting  was  uneasy  and  tense.  Members  suggested  that  the

Minister be invited to meet with the Board to explain the decisions that

were required by government and the basis thereof,  before the Board

could  consider the proposed resolutions further.

4.15.         The   Board   specifically   needed   to   obtain   clarity  from   the   Minister

regarding the following -

4.15.1.

4.15.2.

the reascins for the establishment of the inquiry, its terms

of reference and the basis of the suspension  Of the four

executives whilst the enquiry was underway;

the  proposal  of the  appointment  of  Mr  Nick  Linnell  ("Ivlr
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Linnelr) to  conduct the  inquiry.  Mr Tsotsi  indicated tha(

President  Zuma   required   Mr  Linnell  to   undertake  the

inquiry;

4.15.3.

4.15.4.

the  role  of  the  Board  whilst  the  inquiry  was  underway,

specifically  whether  the   Board  would   be  expected  to

continue with its normal dilties during triis time; and

the   role  that  the   Board   would   play  in   relation  to  the

activities of the war room that had been set up to manage

the power supply challenges that were facing Eskom. The

Board was appraised of the War Room  and  its activities

by the Minister when She came to speak to the Board on

11   March   2015.   During   this   time,   the   Board   was   not

involved  in  the  activities  of the  War  Room.  The  Eskom

executives were  responsible for the management of the

affairs of the War Room. This was a matter of concern to

the Board.

4.16.         The meeting  adjourned  to allow the  Minister to address the  Board  on

these  matters. The  Minister came to address the Board  on  11  March

2015. Minutes of this meeting are annexed hereto marked "BSN2".
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4.17.         AIthough  the  Minister  did  not  direct  the  Board  to  suspend  the  four

executives,   she   raised   concerns   of   her  own   against   them.   The

concerns related to the War Room, which she suggested complained it

was   not   receiving   consistent   information   from   management   and

therefore it could not develop strategies to turn around Eskom and stop

load shedding. The Minister felt that the presence of the four executives

might hinder the investigation.

4.18,         After   meeting   with   the   Minister,   it   was   clear   to   the   Board   that

government, as shareholder of Eskom]  required the inquiry to proceed

and that the foiir executives had to "step asi.de" whilst the enquiry was

underway.

4.19.         The board meeting proceeded after the  Minister's address.  During the

meeting,    the    Chairman    provided    names   of   persons   whom    he

suggested the Minister had  approved would act in the positions of the

four executives  once  they  are  suspended.  These  were  Mr  Khoza,  a

member  of  the  Board,  who  was  suggested  a§  acting   Group  Chief

Executive Officer ("GCEO") and three others whom I cannot recall, The

acrimony and mistrust that prevailed at the meeting between Mr Tsotsi

and the Board was so much that because I was the eldest on the Board,

I  was  mandated  to  call  the  Minister to  inquire  on  the  veracity  of the

Chairman's  representations  regarding  the  Minister's  approval  for the
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appointment  of  those  perscins  to  act  in  the  positions  that  would  be

vacated   by  the  four  executives  whilst  the   investigation   proceeds.

Minister Brown stated that she had nc)t given any instructions as to whc]

should fill  the  positions vacated  by the four executives.  She  indicated

that she would only need to be consulted by the Board in relation to the

filling of the acting GCEO position] and only be informed of the Board'§

decision regarding the other positions.

4.20.         Overall,  most members  of the  Board were of the view that everything

was happening too sudden upon the commencement of our tenure and

were   uncomfortable   with   the   suspension   of   the   four   executives

because  there  was  no  apparent  case  of wrongdoing  against  them.

Nonetheless, appreciating that that was what the government reqilired,

the Board ultimately approved the establishment Of the inquiry and the

suspension  of the  four executives  in  order to  address  govemment's

concerns regarding the presence of the four exeoutives at Eskom whilst

the inquiry was underway.

4.21.        The Board  decided  that the suspension of the four executives would

endure  only  for  three  months.  by  which  time  it  was  envisaged  the

inquiry would have been completed.

4.22.        The  chairman  proposed  that  Mr Linnell  be  appointed  to  conduc"he

Page 11  of 51

mE

U17-AZT-285ESKOM-07-290



inquiry.  The  Board  was  uncomfortable  with  the  manner  in  which  the

recommendation  of  Mr  Linnell's  appointment  came  about.  He  was

proposed by the Chairman without any process nor involvement of the

Board. The Board decided that instead of Mr Linnell, the inquiry would

be conducted by someone appointed independently by the Board. The

ARC was entrusted with the process to appoint an independent service

provider   to    undertake   the    investigation.    As    result,    following    a

procurement  process  conducted  by the  supply  chain  division,  during

April 2015  Eskom appointed  Dentons,  an  international  law firm  based

in   Sandton,   to   conduct  the   inquiry.   I   do   not  have   copies  of  the

procurement documents nor the appointment letter issued to Dentons.

4.23.        Apart from the name of president Jacob zuma, which was mentioned

by the Chairman when he introduced the need for the establishment of

the  inc|uiry,  I  do  not recall  any  mention  of,  or interaction  of the  Board

with,  Ms Dudu Myeni.

4.24.        The ARc formulated the terms of reference of the inquiry conducted by

Dentons  and  the   Board   approved  them.  A  copy  of  the  terms  of

reference is annexed hereto marked "BSN3".

4.25.        The inquiry looked at, amongst others, the following key issues -
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4.25.1.

4.25.2.

4.25.3-

4.25.4.

4.25.5.

the poor performance of our coal fleet which was causing the load

shedding;

the delay in the New Build programme which was characterised by

billions   of  penalties  and   claims,   and   questioning   the   ability  to

handle contracts at Eskom:

the  financial  challenges  of  Eskom,  the  fact that  NERSA  had  cut

down on the tariff,  and  how the financial gap would  be covered  in

terms of revenues that would be low;

the security at Eskom as a key naticinal point; and

the   integrity   of   the   Eskom   procurement   process   and   how   it

complied with the rules.

4.26.        Dentons presented the Board with a big report, which we passed on to

the ARC to process and implement. The ARC was led by Ms Mabude.

The ARC gave each division of Eskom issues that had to be corrected

in their sphere of responsibility. By the time I left,  I think about 18 of the

issues  had  been corrected and implemented.  I  do not have a copy of

the Dentons report.
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4.27.         The  scope  of  the  inquiry  did   not  include  an   investigation   into  any

misconduct on the  part of the four executives.  Upon the conclusion  of

the  inquiry,  Denton§  did  not  find  nor attribute  any  wrongdoing  to  the

four executives.  Nonetheless,  except for  Mr  Koko  who  was  keen  to

return to Eskom, the others were not.

4.28.         Whilst the  inquiry was pending,  Mr Matona  had filed a  labour dispute

with the CCMA against Eskom. Fcillowing the conclusion of the inquiry,

Mr  Matona  negotiated  and  settled  the  dispute  out  of  court  and  left

E§kom.  This  process was handled  by the  P&G  Committee.  I  was  not

involved with it.

4.29.         Prior  to  that,  I  had  been  tasked  by  the  Board  to  attend  the  CCMA

proceedings  which  Mr  Matona  had  instituted  against  Eskom.  During

one of my interactions with Mr Matona at the COMA I suggested to him,

at my own  initiative,  that he should  consider returning to  his  position.

However,  Mr Matona was too upset with the whole saga and  made it

clear to me that he would not return to Eskom.

4.30.         Mr Marokane  and  MS  Molefe  also  left the  employ of Eskom  following

settlements that were reached with  each  of them  by E§kom. This too

was handled by the P&G Committee.  I am not privy to the details of the

settlements.   I   do   not   recall   whether  they   too   were   offered   the
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opportunity   to   return   to   Eskom.   I   was   not   involved   in   any   such

discussions with them.

5.           The removal and/or resignation of Mr zola Tsotsi

5'1.

5.2.

As I  have indicated  previously, the relationship between  Mr Tsotsi and

the  rest  of the  Board  did  not  start  off well,  lt  was  characterized  by

acrimony and mistrust from the onset.

This emanated from his handling of -

5.2.1.

5.2.2.

the proposal for the appointment of Mr Linnell to conduct

the inquiry which had been  proposed by government into

Eskom's    affairs    without    following    any    procurement

process nor prior consultation with the Board.  The board

felt   that   he   was   invoMng   himself   in   matters   which

encroached  into  the  terrain  of executive  management,

which   he  could  not  do  as  a  nonngxecutive  chairman.

Moreover,  such  appointment  had  financial  implications,

which unless implemented in compliance with the Eskom

proclirement policy would result in irregular expenditure;

the  proposed  suspension  of the four executives without
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any   apparent   allegations   of  wrongdoing   having   been

levelled  against them.  Inasmuch  as the  suggestion was

that the four executives were required to "step as/.de" to

allow the inquiry to continue unhindered by their presence

at Eskom, the Board considered that it was a high hancled

approach,  which was not  in  the  interests  of Eskom  and

the four executives; and

5.2.3.

5.3.

5.4.

the  unilateral  manner  which  the  Chairman  went  about

nominating the people who wciuld act in the positions that

were  to  be  vacated  by  the  four  exeoutives  whilst  the

inquiry  was   underway.   The   Chairman  went  ahead  to

recommend  such  persons to the  Minister withoiit regard

to the Board.

lt  was  becaiise  of  these  decisions,  which  he  sought  the  Board  to

"rubbersfamp" that the  Board  lost faith in his leadership.  This ccinduct

culminated  in  the  decision  by  the   Board  to  initiate  a   motion  of  no

confidence   against   Mr   Tsotsi,   with   the   view   to   remove   him   as

Chairman.

To my knowledge the motion of no confidence against Mr Tsotsi was a

Board driven process, without any external influence from anyone. The
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charges were formulated by the Audit and Risk Committee ("the ARC")

and  subsequently approved  by the  Board  at its  meeting  of 14  March

2015.   I   agreed  with  the  position  of  the   Board   that  Mr  Tsotsi   had

conducted  himself impropehy.  Mr Tsotsi was asked to recuse  himself

when the item on his alleged misconduct came up for discussion by the

Board and  I was requested by the Board to chair the meeting. A copy

of the minutes of meeting of 14 March 2015 is annexed hereto marked

"BSN4".

5.5.

5.6.

Shortly   after  the   decision   of  the   Board   to   pass   a   motion   of   no

confidence against  Mr Tsotsi,  I  was  mandated  by the  Board  to meet

with  him  to  explore whether he would  be  amenable to  stepping  down

without   having   to   endure  the   specter  of  a   drawn-out   disciplinary

hearing.  I met with him,  but he was not persuaded to follow that route.

He felt the charges were without merit and that he wanted to clear his

name in a formal meeting.

On   30   March  2015,   the   Board   convened  a   meeting   to  consider,

amongst others,  the  motion  of no  confidence  and  the  removal  of Mr

Tsotsi  as  a  director and  Chaiman  of Eskom.  Mr Tsotsi  attended the

meeting   with   his   legal   representative.   Mr   Mark   Pamensky   ("Mr

Pamensky") was appointed to chair the meeting. At this time I was yet

to  be appointed  the acting  Chairman  of the  Board.  The  allegations of
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misconduct were put to  Mr Tsotsi  and  he  placed  all the  allegations in

dispute.   Subsequently,   the   meeting   adjourned   and   a   discussion

ensued  between  me,  Mr  Pamensky  and  Mr Tsotsi,  during  which  we

sought to persuade Mr Tsotsi to step down voluntarily without the Board

having  to  vote  on  the  matter.  These  discussions  culminated  in  Mr

T§otsi's  resignation  as  director  and  Chairman,  on  the  basis  that  the

Board would abandon its motion of no confidence against him.  A copy

of the minutes of meeting of 30 March 2015 is annexed hereto marked

"BSN5".

5.7.

5.8.

The  Minister accepted  Mr Tsotsi's  resignation  and  during  the  Annual

General   Meeting   ("AGM")   held   on   31    March   2015,   the   Minister

announced   Mr  Tsotsi'   resignation   and   my  appointment  as   acting

Chairman.  I  do  not  have  copies  of the  correspondence  exchanged

between  Mr Tsotsi  and  the  Minister regarding  his  resignation.  A copy

of the minutes of the AGM is annexed hereto marked "BSN6".

I  do  not  recall  at what  stage  the  Minister was  notified  of the  Board's

decision  to  bring  a  motion  of no  confidence  against  Mr  Tsotsi.  I  am

however aware  that the  Minister was  not opposed  to  the  decision.  I

remember that during  one  of our meetings  with  the  Minister,  she too

had been critical of Mr Tsotsi for various conduct,  including his alleged

interference  with  executive  management  in  the  performance  of their
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dllties,  for  instance  the  award  of contracts  for the  supply  of oil  and

diesel, where she accLised  him of attempting to  influence who should

be awarded the contracts.

5.9. On 31  March 2015,I  issued  a  press statement on  my appointment as

acting Chairman . In it, I also thanked Mr Tsotsi for his service to Eskom.

I did not personally prepare the statement. Itwas provided to me by the

Company   Secretariat.   Mr   Phukubje   Malesela   was   the   Company

Secretary of Eskom at the time.

5.10.         I  hasten to add that as a  matter of practice,  I  did  not prepare my own

speeches or press statements  at Eskom.  They would  be  provided to

me by the Company Secretan.at or Corporate Affairs division.

5.11.         I  did  not  have  a  meeting  or  conversation  with  Mr  Salim  Essa  ("Mr

Essa")  regarding  Mr T§otsi'§  resignation  from  Eskom.  Nor did  I  have

any  correspondence  with  Mr  Essa  regarding  any  appointments  and

resignations and movement of any employees within Eskom.

6.           The appointment and early retirement of Mr Brian Molefe

6.1. After the suspension  of the four executives, including Mr Matona, who

was the GCEO] there was serious vacuum in the leadership of Eskom.
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6.2.

6.3.

6.4.

6,5.

The  Board  petitioned  the  Minister to  approve  the  appointment  of  Mr

Khoza  as interim  GCEO,  whilst the  P&G  Committee worked with the

Minister  to  find  someone  capable  of  turning  around  institutions  and

whose leadership had been tested to assume the position.

Whilst  the   search   for  a   new   GCEO   was   underway,   the   Minister

suggested that we consider Mr Brian Molefe ("r Molefe"). The Board

was  amenable  to  the  Minister's  suggestion  because  we  knew  of Mr

Molefe's  track  record,   based  on  his  work  at  the  Public  Investment

Commissicmers  ("Plc")  and  Transnet  SOC  Limited  (`Transnet").  The

Board felt that Eskom was in dire straits and needed someone with Mr

Molefe.s skills and experience.

The Minister suggested that the Board approaches Transnct to request

for   Mr  Molefe's   release   to   Eskom.   I   wrote   to  the  chairperson   of

Transnet, Ms Linda Mabaso ("Ms Mabaso") to convey our request and

the board of Transnet agreed to release Mr Molefe on a secondment to

E§kom.  I  do  not  have  copies  of the  letters  exchanged  between  the

boards of Eskom and Transnet regarding Mr Molefe's appointment nor

the secondment agreement.

Mr Molefe was therefore seconded to Eskom as the  acting GCEO on

17 April 2015, for a period of 3 months. I do not recall how the 3 months
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period came about.

6.6.

6.7.

6.8.

On  23  June  2015,I  addressed  a  letter to the  Minister  requesting  her

support for the extension of Mr Molefe's secondment as acting GCEO

for a further period of 3 months. A copy of this letter is annexed hereto

marked "BSN7". In the same letter, I informed the Minister that the P&G

Committee had resolved to seek the full-time appointment of Mr Molefe

to  the  position  of  GCEO  and   Ms  Venete  Klein   (''Ms.  Klein.'),  who

chaired the P&G Committee had been tasked to procure a legal opinion

on the most optimal approach to follow to give effect to the appointment

of Mr Molefe. The Board did not wish to go through a public recruitment

process because it had found its candidate in Mr Molefe.

The legal opinion was obtained from Bowman Gilfillan ("Bowmans") on

18  June  2015.  A copy of the legal  opinion  i§  annexed  hereto  marked

"BSN8". Bowmans advised that Eskom could appoint a GCEO without

having to conduct a public recruitment process and that the Board could

provide the  Minister with  a  shortlist of one  candidate only,  whom  the

Minister could elect whether to appoint or not.

On  27 June 2015, the Minister responded to my letter agreeing to the

request   for   the   extension   of   Mr   Molefe's   secondment   and   also

requested  the  Board  to  deal  expeditiously  with  the  appointment  of a
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new     GCEO     in     accordance     with     Eskom's     Memorandum     of

Incorporation, Labour Relations Act and Esl(om's employment policies

and procedures. The Minister also requested to be provided with a copy

of the complete legal opinion obtained from Bowmans on the matter. A

copy  of  the  Minister's  letter  dated  27  June  2015  is  annexed  hereto

marked "BSNg".

6.9. On    13    September   2015,    Ms    Suzanne   Daniels   ("Ms   Danlels")

transmitted the legal opinion to Orcillia Ruthnam ("Ms Ruthnam"), who

was  at  the  time  the  Chief  Director:   Governance  of  the  Legal  and

Governance Department at the DPE.

6.10.         On  14  September 2015,  MS  Ruthnam  responded  to  MS  Daniels  and

enquired  whether  Bowmans  had  considered  the  "Gut.de//.nes  for the

appc)intment   of  a   Chief   Executive   Officer   for   a   State   -   Owned

Enfexpn.se"r`the Guidelines"/.  Ms Fluthnam  also  enclosed  a  copy of

the Guidelines in her communication to Ms  Daniels.

6.11.         Copies of the emails exchanged between MS Daniels and MS Ruthnam

on    13    and    14    September   2015   are    annexed    hereto    marked

"BSN10"and ``BSN11 ",  respectively.

6.12.         On  the  same  day,  the  Guidelines were  sent to  Bowmans,  requesting
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them   to   prepare   a   supplementary   opinion   having   regard   to   the

Guidelines,  specifically  on  whether  the  proposed  appointment  of  Mr

Molefe on a permanent basis as GCEO was competent. A copy of the

Guidelines is annexed hereto marked "BSN12"

6.13.         On   15   September   2015,   Bowmans   delivered   the   supplementary

opinion,  advising  Eskom that the  Board  was actually required to make

recommendations to the  Minister on  the top 3 candidates in the order

of  priority   and  that  any   proposed   deviation  from   that   requirement

required  the  Board  to  notify  the  Minister  of such  deviation  in  writing,

together with reasons therefor. A copy of the supplementary opinion is

annexed hereto marked "BSN13".

6.14.         On 16 September2015, the supplementaryopinion was emailed to Ms.

Ruthnam at the  DPE.  A copy of the email  is annexed  hereto marked

"BSN14".

6.15.         MS  Klein  subsequently  submitted  a  notification  of Eskom's  departure

from trie application of the Guidelines by way of a letter to the Minlster.

I  understand the letter was sent to the Minjster's office by Ms  Daniels

on  16  September 2015  with  a  signed version  following  thereafter,  on

23 September 2015. The Minister did not object to the deviation.
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6.16.         Copiesofthe correspondencetransmitted byMS Danielstothe Minister

on    16    and    23    September   2015    are   annexed    hereto    marked

"BSN15''and "BSN16",  respectively.

6.17.         In the meanwhile, on  10 September2015, the Board resolved thatthe

P&G  Committee  should  submit a  recommendation  to the  Minister for

the appointment of Mr Molefe as GCEO. A copy of the minutes of this

meeting are annexed hereto marked "BSN17". On 11  September 2015,

and  pursuant to the  aforesaid  resolution,  I  addressed  a  letter to  the

Minister advising her of the Board's decision to propose the permanent

employment of Mr Molefe as GCEO. A draft employment contract was

annexed  to  the  letter for the  Mini§ter's  consideration  and  approval.  I

attach  hereto  a  ccipy of the  said  letter dated  11  September 2015 and

the   draft   employment   contract   marked   ''BSN18"   and   "BSN19",

respectively.

6.18.         On  2  October  2015,  the  Minister  approved  the  appointment  of  Mr

Molefe as GCEO.  In this regard, the Minister addressed a letter to me,

copying Ms Klein and enclosing letters addressed to Mr Molefe and Mr

Anoj Singh ("Mr Singh.I), confirming their appointments as GCEO and

Chief   Financial   Officer   ("CFO"),   respectively,   with   effect   from    1

October 2015.  The  letters to  each  of Mr Molefe and  Mr Singh  did  not

specify the duration of their respective appointments. Copies of the said
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letters are attached marked "BSN20" and .`BSN21", respectively.

6.19.         I do ncit recall howthe process ofappointmentofMrsingh came about.

The  P&G  Committee  managed that  process.  Nor do  I  recall whether

the  impact of Transnet  losing  both  its  GCEO  and  CFO  at  roughly the

same time was considered or discussed with the Minister. Nonetheless,

I  am  aware  tliat  the  Board  of  Eskom  was  not  opposed  to  Singh's

appointment at Eskom. I did not know Mr Singh priorto his appointment

at E§kom.

6.20.        On 7 0ctober2015, a permanentcontractofemploymentwa§ prepared

for  Mr  Molefe.  A  copy  of  the  contract  is  annexed   hereto  marked

"BSN22". The Minister.s letter dated 2 October 2015 and addressed to

Mr Molefe made no mention Of a fixed term employment contract. The

Board  was  advised  by  Mr Anton  Minnaar  ("r Minnaar"),  Exeoutive

Remuneration Officer at Eskom, that none of the  previous GCEOs of

Eskom was appointed on a fixed term contract, hence the proposal to

appoint Mr Molefe on a pemanent contract.

6.21.         On  8  October  2015]  Ms  Klein  received  an  email  from  Ms  Daniels,

drawing her attention to the exchange of email communication between

Ms Daniels and  Ms Ruthnam  regarding the term of appointment of Mr

Molefe.  A copy of this email  is annexed  hereto  marked  "BSN23".  Ms
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Ruthnam advised that the  Minister had  approved  a five-year tern for

Mr Molefe.  Ms Daniels  had  requested that Ms  Ruthnam verify this as

Mr Molefe's appointment letter had not stipulated  a five-year term and

that  all  previous  GCEOs  at  Eskom  were  appointed  on  a  permanent

basis.   Ms  Ruthnam  advised  that  the  five-year  term  was  a  cabinet

requirement. Nonetheless, M§ Ruthnam undertook to revert on whether

the Minister would need to address the Board on the issue. According

to Ms. Klein, she received no further correspondence on the issue and,

under the circumstances, assumed the issue was resolved.

6.22.         On   16   October  2015,   I   addressed   a   letter  to  the   Minister  on  the

proposed terms of Mr. Molefe's appointment and remuneration. A copy

Of this  letter is annexed  hereto  marked  uBSN24".  The  contents Of the

letter were  informed  by various inputs which the  P&G Committee had

obtained  from  Mercer,  PE  Corporate  and  Deloitte on  chief executive

remuneration packages. I do not have copies of these reports. None of

these inputs considered any compensation for the loss of pensionable

earnings that would result from Mr Molefe's appointment on a fixed term

contract. The Board's understanding was that Mr Molefe`s employment

would be on a permanent basis.

6.23.         On 1  November 2015, the Minister responded to my letter of 16 October

2015,  in  which she  approved the proposed  remuneration  package to
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Mr  Molefe,  a  copy  of the  Minister's  approval  is  attached  hereto  as

''BSN25.'.  The  Minister further recorded  that the term  of Mr  Molefe's

appointment was for a period of 5 years, subject to annual performance

reviews.  I  do  not  recall  corresponding  with  the  Minister  regarding  Mr

Singh's appointment.

6.24.        The Minister's letter of 1  November 2015 was addressed to me as the

Chairperson   of  the   Board   and  was  received   by  Ms   Daniels  on  4

November 2015.

6.25.        On 9 November2015, I presented Mr Molefewith a permanent contract

of  employment.   At   this   time,   the   Minister's   letter  to   me   dated   1

November 2015 had not come to my attention or that of the Board. I do

not know how the letter was transmitted to Ms Daniels.

6.26.         On  12  November 2015,  Ms  Klein  received  an  email from  Ms  Daniels

enclosing  a  draft  offer  of  employment  letter  dated  13  October  2015

which    specified   that   Mr.    Molefe   would   enter   into   a   fixed   term

employment  contract with  Eskom  but the  term  was  not  specified.  A

copy of this  email  is  annexed  hereto  marked  "BSN26".  At this time  I

was still not aware of the Minister's letter dated  1  November 2015.

6.27,        The   Minister   approved   Mr   Molefe's   proposed   remuneration    but
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indicated  that the term  of employment would  be for a fixed term of 5

years.  The  Minister directed  the  Board  to change  Mr Molefe'§  signed

contract from a permanent one to a five-year fixed term.

6.28.         On orabout  16 November2015,  I advised  Mr Molefe of the Minister's

decision.  Mr  Molefe  was  amenable  to  the  variation  of his  contract Of

employment to a fixed term contract of 5 years. Mr Molefe however had

concerns regarding the  adverse  impact that the variation would  have

on his retirement and pension benefits.

6.29.        Around thattime, lwas advised bythe head of the p&G Committee that

Mr  Molefe  had  threatened   to  leave   E§kom   if  the   matter  was  not

resolved to his satisfaction.

6.30.         I  advised the Board  of the outcome  of my discussions with  Mr Molefe

and his discontentment with the effect of the variation of the term of the

contract of his employment on his retirement and pension benefits. The

Board  did  not wish to  lose  Mr Molefe.  As  result,  myself and  Ms  Klein

were tasked to engage  with  Mr Minnaar to  come  up with  a  sollJtion.  I

do not recall when this discussion with the Board took place or if there

are minutes of such discussion.  It is unlikely that it was discussed  in a

formal board meeting.
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6.31.         Mr.  Minnaarwas involved  in the appointment of7 previous GCEOs at

Eskom  in  the  six-year  period  prior  to  Mr  Molefe's  appointment.  Mr.

Minnaar advised that all  Eskom's previous  GCEOs were employed cin

a permanent contract basis and that based on the fixed five-year term

contract,  Mr.  Molefe  would  not  be  able  to  accumulate  an  equivalent

pension  benefit during  his  service at  Eskom.  At this  time,  neither the

Board nor Mr Molefe was aware that Mr Molefe could not be a member

of the  Eskom  Pension  and  Provident  Fund  ("EPPF")  unless he was a

permanent employee of Eskom.

6.32.        The Board then agreed that an arrangement should be put in place

to ensure that Mr Molefe was not adversely affected in respect of his

pension benefits. On 25 November 2015, Mr Minnaar assisted me in

drafting  a  letter  to  the  Minister,  recommending  that  a  retirement

arrangement be reached with Mr Molefe in order to allay his pension

concerns. A copy of the said letter is attached as "BSN27 ",

6.33.        The arrangement proposed by the p&G  Committee with the guidance

of Mr Minnaar was that:

6.33.1. regardless of Mr. Molefe'§ age after the expiry of his five-

year contract, he would be allowed to retire from Eskom's

on the basis that he was aged 63;
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6.33.2.

6.33.3.

6.33.4.

the penalties prescribed by the EPPF for retirement prior

to the age of 63 would be waived and not payable by Mr

Molefe.   Eskom   woulcl   then   carry   the   costs   of  such

penalties, which would be paid over to EPPF;

if  Mr  Molefe's  employment  ccintract  was  not  extended

beyond  the five-year period,  he wctuld  not  be  allowed to

subscribe   to   any   other   state-owned    companies   or

government pension fund;  and

should the  employment contract be extended,  the costs

of      any      subsequent      penalties      would      decrease

proportionately.

6.34.        The  effect  of  the  abovementioned  arrangement  was  such  that  Mr

Molefe would be placed  in the same position that he would have been

had he retired from Eskom at the age of 63. The Board was in support

of the arrangement.

6.35.        On    25    November   2015,    the    terms    of   the    arrangement   were

communicated  in  writing  by  Ms  Daniels  to  the  Minister's  office.  The

Mini§ter's  office  acknowledged  receipt  of the  letter  and  undertook to

bring    its    contents    to    the    Minister's    attention.    Copies    of    this
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correspondence  are  annexed  hereto  marked  "BSN28"and  "BSN29",

respectively.

6.36.        As  at  9   February  2016,   however,   a  formal   response  to  the  letter

addressed to the Minister had still  not been  received  and  at that time,

there was no formal contract of employment with Mr. Molefe.

6.37.         On  9  February  2016,  the  P&G  Committee  met  to  deliberate  on  the

conclusion of a contract of employment with  Mr.  Molefe,  including the

issue relating to his pension benefits.  In order to better understand the

distinction between appointing Mr Molefe on a fixed term,  a§ opposed

to a peni'ianent contract, basis and the options available to the Board

for addressing  Mr Molefe's concerns,  the Board sought guidance from

Mr.  Minnaar.

6.38.         Mr. Minnaar explained tci the Board that due to Mr. Molefe's short term

contracts with numerous public entities in which he served at executive

level,  he was  deprived  of the opportunity to grow a  pensicin fund  in  a

single fund.

6.39.        The  p&G  Committee then  resolved  at its meeting  of 9  February 2016

that:
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"7.5.1          the  current  EPPF  rule  that  Employees  may  prc)ceed  on

retirement from the age of 50 with 10 years' service remains

applic;able;

7.5.2        in cases where an Executive Director (appointed on a fixed

term contract) decides to take an early ratirement and there

is  a  shortfall  regarding  the  EPPF  10  years'  service  rule,

Eskom shall:

bridge the gap to make up for the 10 years;

ii.             waive  the  penalties  applicable  to  early  retirement;

and

'.','..

7-5-3

refund   EPPF  actual   costs  for  additional   service

added,      plus     penalties     applicable     to     early

retirement."

a  propc)gal  in  res:peat  Qf the  Chief  F`Inancial  Officer to  be

considered and submitted to the Committee in due course."

6.40.        A copy of this resolution is attached hereto marked '.BSN30.'.
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6.41.         It was the intention of the p&G Committee that the arrangement had to

be structured  in such  a way that the beneflt would  only accrue to Mr

Molefe upon completion of his five-year term and that Mr Molefe would

not be  able to  participate  in  any other government pension fund  after

qualifying for retirement at Eskom as per the resolution. Such intention

was   communicated   to   the   Minister   in   my  letter  to   her  dated   25

November 2015. The practice was that the Board would take a decision

on  such  matters  and  thereafter  refer  the  same  to  the  Minister  for

concurrence.

6.42.         On 7 March 2016,  Mr Molefesigned a second contractofemployment

for  a  fixed  term  of  5  years  with  effect  from   1   October  2015  and

terminating on 30 September 2020. A copy of the contract is attached

hereto marked "BSN31 ".

6.43.         On   19  April  2016,  the   Board   approved  the  resolution  of  the  P&G

Committee meeting of 9 February 2016. A copy Of the board resolution

is attached hereto marked "BSN32H.

6.44.         On   6   September  2016,   it  was   decided   to   increase  1:he   long-term

incentive  award  for  Mr.  Molefe  to  two  times  the  annual  pensionable

earnings on the basis that the amount was relatively low based on the

benchmark  against  similar  long  -  term  incentive  awards  to  the  chief
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executives  at  his  level.  A  copy  of the  resolution  is  attached  hereto

marked '.BSN33".

6.45.         On  24  October  2016,  the  P&G  Committee  approved  the  additional

award in the form of an  increase to Mr Molefe's long-term  incentive to

two times the annual pensionable earnings. A copy Of the resolution is

attached hereto marked I.BSN34".

7.           The eventual payment of pension benefits to Mr Brian Molefe

7.1.

7.2.

7.3.

On  11  November 2016.  Mr  Molefe formally submitted  his  request for

eariy retirement in terms of the EPPF rules read together with the board

resolution of 9 February 2016. In the same letter, he also indicated that

his last day of service would  be on  31  December 2016. A ccipy of the

said letter is attached marked "BSN35".

On  15  November 2016,  EPPF  provided  Eskom with the calculation  Of

Mr Molefe's early retirement benefits on the basis that he would exit the

service on 31  December 2016. It came to an amount of F`25, 80 204.19.

On  21  November 2016,  Mr Molefe's  request for early retirement was

discussed at a special meeting of the P&G Committee and the meeting

agreed  to  support  Mr  Molefe's  request  and  payment  to  him  of  the
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retirement benefits as calculated by EPPF.  I was not at this meeting.  I

subsequently  learned  from   Mr  Minnaar  that  the   meeting  was   not

quorate.

7.4.

7,5.

7.6.

On  24  November  2016,   I  wrote  to  Mr  Molefe  informing  him  of  the

approval of his request for early retirement in terms of Rule 28 and Rule

21.4  of the  EPPF  rules.  I  also  confirmed  that  all  penalties  would  be

waived and further that his early retirement will be on the basis that Mr

Molefe be deemed to have achieved the age of 63. The advice to  the

Board  was  that  other senior  executives  had  Eskom  pay the  penafty

when they took  early retirement.  That was  the  point of departure.  A

copy of my approval letter is attached hereto marked "BSN36'..

At this time I was not aware that the Minister had not responded to my

letter dated  25  November 2015  regarding  Mr Molefe's  retirement.  Mr

Molefe's  retirement  was  managed  by the  P&G  Committee,  with  the

assistance  of  Mr  Mjnnaar.  Board  committees  were  entitled  to  take

decisions on matters they were seized with and report to the Board on

a quarterly basis in respect of resolutions they have taken. Thus,  I had

assumed that all was above bc]ard.

As at 23  March 2017, and pursuant to his early retirement,  Mr.  Molefe

was paid the following amounts -
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7.6.1.

7.6.2.

7.6.3.

7.7.

7.8.

7.9.

R575,  679.91   in  respect  of  his  salary  up  to  December

2016;

R226, 278.84 in  respect of leave due to him; and

R2, 110, 185.00 in respect of a short-term incentive bonus

to the end of December 2016.

The total amount paid to Mr Molefe was the sum of R2, 912,143.75.

I do not recall that the Board was consulted for approval of the above-

mentioned amounts.

On  19 April 2017, the Minister called  a meeting with me to discuss Mr

Molefe's  pension  payrout.  It became  evident at this  meeting,  that the

Minister did not approve of Mr Molefe's early retirement arrangements

as set out in  my letter dated 25 November 2015.  I do not have a copy

of the minutes of this meeting.

7.10.         The  Minister  maintained  that the  amount  of R30,103]  915.62  which

was  paid  by  Eskom  to  EPPF  in  respect of Mr  Molefe's  early was  not

permissible and should be repaid. I wish to point out that the Board had

not   been   consulted   for   approval   of   these   amounts.    The   P&G
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Committee had faken this decision.

7.11.

7.12.

Following the meeting with the  Minister,  Ms Klein and  Ms  Daniels had

a   meeting   later  that  evening  with   Mr  Molefe  to   inform   him   of  the

Ministers position regarding his retirement arrangements.

According  to  Mr  Molefe]  he  had  received  R7,  700,  000.00  from  the

EPPF on being admitted to the EPPF and of this sum, R4, 300, 000.00

had  been transferred from  the Transnet Pension  Fund to the  EPPF.  I

have not been able to verify these payments.

7.13.         On  17  May 2017,  the  Board  rescinded  its  acceptance  of Mr Molefe's

early retirement upon becoming aware that the Minister did not support

it. A copy of the minutes of the Board meeting held on  17 May 2017 is

annexed hereto marked "BSN37''.

8.           Relationship with Mr salim Essa and/or the Gupta's

8.1. I knew Mr Salim Essa and Mr Nazeem Howa from past interactions with

each of them before I was appointed to the Eskom Board.

8.2.           I  came  to  know  Mr  Howa  when  attending  The  New  Age  breakfast

meetings    during    my   time    as    Chairman    of   the    South    African
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Broadcasting Corporation ("SABC").

8.3.

8.4.

8.5.

I also knew Mr Essa prit]r to my appointment at E§kom.  I  had  met him

for the first time during  2011  or so when  I  was  at the SABC.  Mr Essa

was on the Board of Broadband  lnfraco SOC Limited ("881").  I  used to

attend  meetings  with  various  state®wned  entities,  including  881,  as

part   Of  the   SABC   delegation,   where   we   were   discussing   digital

migration for the  country.  These were  some  of the  occasions during

which I interacted with Mr Essa.

Sometime during 2013, when  I was sitting  at JB's,  Melrose with some

people  involved  in  the oil  business  in West Africa,  especially Mali.  Mr

Essa came over to greet me.  I  introduced him to the people I was with.

Once he knew we were talking about the oil business, he expressed an

interest to  participate  as  he too was  in  the  oil  business.  He  indicated

that he  had  interests  in  oil blocks in  other African countries.  Following

several  interactions with  me he suggested we form a new entity for oil

exploration  in  African  countries  with  potential  oil  blocks.  This  is  how

Gade Oil and Gas (Pty) Ltd ("Gade") came aboiit,

Gade was a newly established entity and we each owned a 50% (fifty

percent) interest. Both Mr Essa and  I were directors of Gade.  Mr Essa

was  to   provide  the  financial   capital   required   and   arrange  for  our
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prospective  exploration  in  Central  African  Republic  ("CAR").  I  was to

leverage   my  network§   from   my  days   in  the   Diplomatic  Corps  as

Ambassador to procure contracts, particulariy for supply cif oil to African

countries in which there was need.

8.6.

8.7.

8.8.

8.9.

The venture collapsed around the time of the civil unrest in CAR during

2013 and Mr Essa resigned as director of Gade. In the end, Gade never

traded.

I  knew  members  Of the  Gupta  family.  When  I  was  Chairman  of the

SABC  I  often  met members of the Gupta family tcigether with  officials

of The  New  Age  newspaper  at the  business  breakfasts  which  were

arranged     by  The   New  Age   and   broadcast  on   the   Morning   Live

programme of the SABC. My relationship with them was social, but not

business related.  I used tci receive invitations for social events at their

home in Saxonwold and attended some.

I  was  invited  to  and  attended  the  much  talked  about wedding  at  Sun

City. At that time, I was a member and Chairman of the SABC board.

I  have  travelled  through  Dubai  three  or four  times,  but  never  at  the

expense  of  the  Guptas  or  at  their  instance.  These  were  personal

journeys to overseas countries. I did not keep a record of these travels.
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9.           Business Man email account

9.1.

9.2.

9.3.

9.4.

I was copied on the email addressed to M§ Daniels regarding the draft

statement  by chairman  on  11  June  2016 from  "busi.nessman"   on the

email  address:  I orta! 1 zoho.com.  There were  comments made

to the  media  statement  I  was  going  to  issue.  A copy of the  email  is

annexed hereto marked "BSN38".

I  understood  from  Ms  Daniels  that the  "businessman"  email  address

belonged to Mr Richard Seleke ("Mr Seleke"), who at the time was the

Director General ("DG") at DPE.

The  Director  General  of  any  Government  Department  has  a  lot  of

influence as he/she speaks and  advises the Minister directly. The  DG

in   this   instance   took   a   keen   interest   in  the   business   of  Eskom]

especially on how Eskom was reflected in the media. He was also very

concerned  that  he  and  the  Minister often  saw  statements  issued  by

Eskom for the first time,  in  the media.  I  had a  meeting  with  him at his

DPE office at some polnt, where ne expressed tnls concern.  I  cannot

recall when this meeting was.

I  did  not  share  Eskom  confidential  or  proprietary  information  with  Mr

Essa or anyone outside Eskom and the DPE.
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10.         T-Systems

10.1.

10.2.

10.3.

I was appointed to the E§kom Board during December 2014. Soon after

my  appointment  Mr  Tsotsi  asked  me  to  chair  the  BTC,  to  which  I

agreed.

To the best of my knowledge, Eskom had commenced the procurement

process   which   was   aimed   at  replacing   T-Systems   before   I   was

appointed to the Eskom Board.

During  February  2015,  the  Executive  Committee  Procurement  Sub-

committee  (-'EXCOPS'`)  decided  to cancel  the  procurement process

aimed at replacing T-Systems in relation to the provision of lT services

to  Eskom.

10.4.         EXCOPS'   made   a   presentation   to   the   BTC   motivating   for   the

cancellation  of the  procurement process to the  BTC  meeting  held on

28 February 20151 chaired the BTC meeting.

10.5.         In my statement to pariiament I suggested the BTc meeting took place

on 24 February 2015.  I  have now established that date was incorrect.

24   February  2015,   was  the   meeting   of  the   Executive   Committee

Procurement sub-Committee which decided on the recommendations
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that were to be presented to BTC at the 28 February meeting.

10.6.         EXCOPS'  mcitivation  for the  cancellation  of the  procurement  process

was presented to the BTC as follows:

10.6.1.

10'6.2.

10.6.3.

Around December 2014, more than 50% of senior Eskom

employees who were critical to the  management of the

E§kom     lT    Division    accepted    voluntary    severance

packages    which    had    been    offered    by    Eskom    to

employees in general,  and left Eskom;

The departure of the said employees resulted in depletion

of skilled  resources  and thus a  lack Of requisite  capacity

within the lT Division, as the affected positions were quite

senior.   This   negatively   affected   Eskom's   Generation

Division;

By virtue of the crisis in Eskom's Generation Division,  as

manifested  in  persistent  load  shedding  at  the  time,  the

view was  then  formed  that  bringing  in  a  new  lT  service

provider,   which   would   be   unfamiliar  with   the   Eskom

Generation    business,    would    likely    exacerbate    the

electricity  supply  problem  which  was  already  prevalent
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during that entire period;

10.6.4.

10.6.5.

T-Systems'  continued  involvement,  a§  the  incumbent  lT

service  provider,   which  was  already  familiar  with  the

power  station  system  in   Eskom  would  be  in  the  best

interests of both Eskom and the country; and

That under the circumstances, it made commercial sense

for Eskom to extend  T-Systems' contract,  and to cancel

the   procurement   process   which   was   then   aimed   at

replacing them.

10.7.         On  the  strength  of the  abovementioned  motivation  by  EXCOPS,  the

BTC approved the recommendation for cancellation of the procurement

process  to  replace  T-Systems.  The  procurement  process  was  then

cancelled by Eskom.

10.8.         I  do not have the documents  pertaining to the  EXCOps  decision  and

the procurement process under consideration.

10.9.         My  understanding  was  and  still  is  that  in  terms  of  the  Eskom  SCM

Procedure, Eskom was entitled to cancel any procurement processes.

Paragraph   3.4.5.7   of  the   SCM   Procedure   states,   /.nfer  a/i.a,   that
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cancellation/re-issuing Of tenders may occur any time Eifter the tender

has been issued to the market and before contract award.

10.10.       I  recall  an  oral  opinion  was  expressed  by  Mr  Neo  Tsolankll,  a  legal

adviser  at  Eskom,   that  Eskom   could   not  cancel  the   procurement

process because it did not meet the criteria for cancellation of tenders

as   stipulated   in   the   procurement   regulations.   However,   following

extensive deliberations on the matter, the BTC decided to cancel.

10.11.      I  note  that  the  minutes  of the  meeting  of  28  February  2015  refer  to

change  of business  strategy as  but one of the  motivations that were

presented  to  the  BTC  in  support  of  cancellation  of  the  procurement

process.  I  do  not recall the  discussion  of the  BTC  on that aspect  nor

that jt was considered at all.

10.12.      I   did   not  discuss  the  cancellation   of  the  procurement  process  or

extension Of the T-Systems contract with Mr Essa.

11.          Meeting with M]n]Ster Ngoako F`amathlodi

11.1.         I   set  out  below  the   context  of  my   and   Mr  Molefe's  meeting  with

Advocate Ngwako Ramatlhodi ("Minister Ramatlhodl").
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11.2.         As  Chairman  of Eskom  I  had  consistently  sought to  protect  Eskom's

generating capacity as this was critical to ensuring load shedding ends.

Central to this effort was ensuring adequate supplies of the volumes of

coal required, but at affordable prices.

11.3.         I  recall from  the documents  I  have gleaned  at the time  that  Glencore

were  insisting  on  substantial  increases  in  the  price  of coal  while  the

quality  Of  the  coal  they  supplied  was  declining.  Glencore  had  been

washing their coal to RBl  export grade and giving Eskom the middlings

coming  out of the wash.  I  learned that this  had  been  happening from

2012 onward.

11.4.         At  some  point  the  Enengy  Availability  Factor  ("EAF")  across  various

Eskom  power stations  deteriorated  by  10% from  85% to 75%  due to

breakdowns associated mostly with the burning of low quality coal.

11.5.         The boiler explosion at Duvha was due to inadequately combusted coal

as far as reports to me indicated.10% Of coal plants were not available

at any one time.

11.6.         At the meeting held  between the  Minister and the  Board  on  20  March

2015,  the  Minister  insisted  that she  be  informed  Of coal  supplies that

were  in  place  throughout  the  country  because  the  supply  of coal  to
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Eskom  could  not  be  compromised.  The  meeting  was to  discuss  "£he

sfafe orthe system" as I recall. These meetings were also attended by

members  of  executive  management.  I  do  not  have  minutes  of  this

meeting.

11.7.         The  Minister also wanted  to  be  provided  with  the timeline  generating

units  that  were  coming  out  of  maintenance.   She  went  on  to  say

government's efforts at transforming the lives of especially poor South

Africans could  not be frustrated.  6,000,000  households were already

connected  tb the electricity grid  and  load  shedding was denying them

a  better  quality  of  life.   I  do  not  recall  if  there  were  minutes  of  this

meeting. These would  be briefings  before the open  meetings with the

Press.

11.8.        To meet its goals Eskom wasto implement cost containment measures

and  find  a  solution  on  pricing  of coal  supplies.  The  high  cost of coal

would drive up the cost of electricity.

11.9.         There   were   six   coal   mines  wriere   Eskom   had   to   provide   capital

expenditure (the cost plus mines), ancl this resulted in cost increases in

relation  to  the  coal  price  itself,   as   Eskom   was   required  to  make

continuous investments to bring out the coal.
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11.10.      Despite   the   capital   investments   coal   from   cost   plus   mines   was

marginally cheaper than of fixed price collieries, e.g. Kusile coal (a cost

plus mine) was R300/ton compared to R400 from an untied colliery.

11.11.      On  21  August 2015the  GCEO,  Mr Molefe,  reported  to the  Board  that

there was a danger that the E§kom grid could lose 2000MW from the

Hendrina  power  station  which  was  supplied  by  Glencore'§  OptimLlm

Colliery.  Mr Molefe  reported that  he had  had  an  acrimonious  meeting

with   Glencore  who  wanted   the   price   per  ton   increased  from   the

contractual  value  of  R150  per  ton  to  R500  per  ton]  which  he  had

refused.  I cannot recall whether Mr Molefe's report was in writing. I am

not aware there are minutes of this meeting.

11.12.      Mr  Molefe  advised  me  that  Glencore  had  indicated  they  would  stop

supplies  to   Hendrina.   If  executed  this  would   result  in  the   loss  of

2000MW,  which was  going  to  reverse  all the gains  management had

achieved  in the  race to stop  load  shedding  and  stop the  use  of very

expensive  diesel for the  Open  Cycle  Gas Turbine  generators,  which

was the last desperate effort to keep the lights on.

11.13.      Mr Molefe further advised  me that every  R10  increase  in  the  price of

coal would increase the tariff by 4%. To make matters worse, Hendrina

required coal which has a CV of 23 GJ while other collieries produce of
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a  CV of 21  GJ,  therefore this higher quality CV was difficult to obtain.

Hendrina was one of three best performing power stations in terms of

EAF.

11.14.      The  fact  that  Optimum  Colliery  was   being   placed   under  business

rescue  also  presented   a  risk  that  there  would   be  no  further  coal

supplies from  Optimum  Colliery.

11.15.       In the face ofall these concerns aboutthe su§tainability of coal supplies

for  Hendrina  power  station,  Minister  Ramatlodi  had  suspended  the

mining  licence  for  Optimum  Coal  Holdings  on  03  August  2015.  He

suspended the licences because Glencore had apparently undertaken

retrenchments in a nan-compliant manner.

11.16.      Optimum   Coal   Holdings   had   open   cast   mines  and   a   complex   of

Underground  Mines. Among These are:

11.16.1.            Kwagga  colliery;

11.16.2.            Pullenshope  colliery;

11.16.3.            Eckeboom colliery;
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11.16.4.           Boschman§poort colliery;  and

11.16.5.            Koomfontein  colliery.

11.17.      Loss of coal from all these collieries would seriouslyjeopardise Eskom

electricity generation.

11.18.      These  were  the  concerns  that  drove  Mr  Molefe  and  I  to  request  a

meeting with Minister Ramatlhodi, who then was the Minister of Mineral

Resources, to appraise him of the consequences of suspension of the

coal  mining  licence.  The  meeting took  place at  Minister  Ramatlhodi's

offices  in  Pretoria. The  meeting was arranged  by  Mr Molefe.  I  cannot

remember   the   date   of   the   meeting.   Luckily   Minister   Ramatlhodi

reinstated the mining licence on  11  November 2015

11.19.      I deny Minister Ramatlhodi's accountofthe versicln of events regarding

the purpose and content Of my discussion with him during the meeting

which  was  held  between  him,   Mr  Molefe  and   I.  That  was  the  only

meeting which Mr Molefe and  I attended with Minister Ramatlhodl.  I do

not recall there was anyone else accompanying Minister Ramathlodi to

the meeting.

12.          The R1.68 billion guarantee
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12.1. The guarantee fell within the primary coal energy issues,  which  I was

not involved with.

12.2.         The   R1.68   billion   guarantee   was   approved   by   the   Board   during

December 2015.  I do not have copies of the report that served before

the Board nor the minutes of this meeting.

12.3.        The company secretary, MS  Daniels, requestecl an urgent meeting on

the  basis of the letter Mr Matshela Koko ("Mr Koko'.) had written to the

DG  of the  Department of Mineral  Resources("DMR") on  6  December

2015,  and  the  undated  response  of the  DG  of  DMR.  Copies  of this

correspondence  are  attached  hereto  marked  "BSN39"and  "BSN40",

respectively. The Company Secretary presented a memorandum dated

8  December  2015  dealing  with  the  urgency  of the  matter,  a  copy  Of

which is attached  hereto marked  "BSN41".  Biit becaiise people were

in different places we agreed on a round robin resolution.  It had first to

go  through  the  Investment  and  Finance  Committee  ("lFC").  The  lFC

had  its  own  round  robin.  They  approved  the  emengeney  payment  in

order to secure  coal  supply.  Since the  lFC had  recommended  it, the

Board approved the proposed round robin resolution and approved the

issuing of the guarantee. A copy of the approved resolution is annexed

hereto marked "BSN42".
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13.          Conclusion

13.1. I   believe  the   statement   gives   a   fair   account,   to   the   best  of  my

knowledge  or  recollection,  of  the  events  that  happened  during  my

tenure at Eskam.

r)

DEPONENT

I   HEREBY   CERTIFY   that   the   deponent   has   acknowledged   that   he   knows   and

understands the  contents of this  affidavit,  which  was  signed  and  sw_om  befo[e me  at

:g`nhe;`:ndswffbce2#thaetc)+      fLlc on the _ day of

regulations  contained  in  Government  Notice  No  R1258  of 21  July  1972,  as  amended,

and  Government  Notice  No  R1648  of  19  August   1977,  as  amended,   having  been

complied with.

a-    &\un?:
CZL¢cln  ,

®lwl-
COMMISSIONER 0F OATHS
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WRITTEN SUBMISSION OF MR MATSHELA MOSES KOKO 

 

I, the undersigned,  

MATSHELA MOSES KOKO 

hereby state that: 

INTRODUCTION 

1. I am an employee of Eskom Holdings SOC Limited (“Eskom”) of 23 years standing.  

I have been employed by Eskom since the beginning of 1996, and even before that, 

while I was an engineering student, I worked for Eskom during university vacations.  

I had with the assistance of Eskom obtained a place at the University of Cape Town 

to study engineering, for which Eskom provided financial assistance.   

2. I qualified with a B.Sc. degree in chemical engineering at the University of Cape 

Town at the end of 1995.  I additionally have a Master of Business Leadership 

(MBL) degree from the University of South Africa, conferred in 2016. 

3. More information regarding my career with Eskom can be gleaned from document 

MMK 1 in the accompanying bundle1, a document that Eskom put out on its 

website. 

4. My current permanent position with Eskom is that of Group Executive: Generation, 

i.e. head of Eskom’s Generation Division.  The Generation Division comprises 

Eskom’s electricity generation assets.  My permanent post was previously that of 

Group Executive: Generation and Technology, i.e. the head of Eskom’s Generation 

                                            
1  MMK 1, bundle p 1. 
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and Technology Divisions, but due to recent restructuring, I am now responsible for 

the Generation Division only.  I first became responsible for Generation on 1 

October 2015, when it was added to my responsibilities as head of Tecnology. 

5. To provide context to what I refer to below I provide a brief synopsis of material 

events relating to the positions that I held in recent times, and to whom I reported 

from time to time. 

6. I was appointed to the position of Group Executive: Generation and Technology in 

October 2015.  The Technology Division provides engineering designs and support 

for the Generation, Transmission and Distribution Divisions.  My previous position 

was that of Group Executive: Technology and Commercial to which I was first 

appointed in an acting capacity when the Technology and Commercial Divisions 

merged in April 2014.  I was permanently appointed to the post in November 2014.  

Before that, from 2010, I held appointment as a Divisional Executive: Technology.  

During the period from 20 July 2015 to the end of September 2015 I was 

responsible for Technology only, Commercial having been assigned to the Chief 

Financial Officer.  Generation was added to my portfolio with effect from 1 October 

2015. 

7. I was appointed as Eskom’s interim Group Chief Executive (“Group Chief 

Executive” or “GCE”) during early December 2016 arising from the resignation of Mr 

Brian Molefe.  Mr Molefe left Eskom in November 2016.  Eskom’s board of directors 

(“Eskom’s Board” or “the Board”) then appointed me in December as interim GCE 

pending a recruitment process for the eventual appointment of a new GCE. 
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8. I was during 2017, on 16 May 2017, placed on special leave pending the outcome 

of an investigation that had been undertaken at the behest of Eskom’s Board by 

attorneys Cliffe Dekker Hofmeyr (“CDH”), acting in conjunction with the forensic 

investigation arm of auditors’ firm Nkonki Inc. (“Nkonki”), to investigate the veracity 

of newspaper reports that alleged that I had, arising from interests that my wife’s 

daughter from a previous marriage had in March 2016 unbeknown to mes obtained 

in an Eskom contractor, Impulse International (Pty) Limited, acted in breach of the 

fiduciary duties that I owed Eskom and Eskom’s policies and procedures.  I was 

subsequently, on 1 August 2017, placed on suspension pending finalisation of 

disciplinary proceedings that Eskom’s Board then decided had to be instituted 

against me.  This occurred despite the findings of the investigators in terms of their 

report dated 13 June 2017 that: 

“There is no evidence that supported and/or indicated that Mr Koko committed an 
act which undermined the internal control system of Eskom and no action in terms 
of Section 15(1) of the Public Finance Management Act was therefore required from 
the accounting authority relevant to the conflict of interest matter”,  

which was supported by a memorandum to similar effect, dated 14 June 2017, from 

the attorneys, CDH. 

9. Eskom’s pursuing the disciplinary enquiry despite CDH/Nkonki’s findings apparently 

arose from a report made to Eskom’s Board by Mr Khulani Qoma, General Manager 

in the office of the Chairman of Eskom’s Board, on 14 June 2017 to the effect, 

among other things, that “(t)he findings of the investigation on the alleged conflict of 

interest relating to the Impulse International should be viewed within the prisms of 

the public sentiments as opposed to solely focusing on the legal rationale” and that I 

should be dismissed regardless, in conjunction with a memorandum subsequently 

obtained from a senior advocate of the Johannesburg Bar that was to the effect 
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that, despite the findings of CDH/Nkonki that had exonerated me, I should answer 

certain questions in the forum of a disciplinary enquiry2. 

126. The disciplinary proceedings commenced only on 18 October 2017 before Adv. M. 

Mthombeni, a member of the Johannesburg Bar, and ran their course on and off 

until the beginning of December 2017.  It became apparent during the proceedings 

that my issuing instructions early in 2017, after I had been appointed interim GCE, 

that corrupt senior officials charged with overall responsibility for the Medupi and 

Kusile projects be moved, pending investigation, from their posts to posts where 

they would no longer be able to continue with their harmful conduct, was the 

precipitating turn of events that eventually culminated in my being subjected to 

disciplinary proceedings.  It led to information about my having declared the 

interests of my stepdaughter in Impulse International (Pty) Ltd in terms of Eskom’s 

policies and procedures being fed to the Tiso Blackstar group of newspapers by the 

very corrupt officials against whom I had acted.  They had realised that I was 

coming for them, and connived with the journalists who then launched a campaign 

of vilification of me based on falsehoods and distortions of the truth, which is still 

continuing.  Ironically, charges for misconduct were even added during the 

disciplinary process relating to the action that I had taken to stop the corruption at 

Medupi and Kusile.  These arose from alleged “whistleblower reports” that had been 

made by the corrupt officials themselves, who then, eventually, refused to testify 

before Mr Mthombeni. 

10. I was on 29 December 2017 supplied with Mr Mthombeni’s findings (that had 

already been issued on 14 December 2017).  I was in terms of these found not 

                                            
2  As opposed to simply being given the opportunity to provide explanations in respect of the 

questions that the advocate had posed, whether to Eskom’s Board, CDH/Nkonki, or whomever. 
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guilty on all the charges that Eskom had chosen to prefer against me.3  My 

suspension was at the same time lifted and I have since 8 January 2017 been 

rendering service to Eskom in my permanent (albeit in the interim restructured) 

position of Group Executive: Generation.  

11. Previously, during the period from 11 May 2015 until 15 July 20154, while I was 

serving as Group Executive: Technology and Commercial, I together with 3 others 

of my then colleagues5, was also placed on suspension.  That was supposedly to 

allow an “unfettered enquiry” while a so-called “Forensic Fact Finding Enquiry … 

into the status of the business and challenges experienced by Eskom” by the Cape 

Town law firm, Dentons South Africa, was taking place.  Dentons had been 

appointed by Eskom’s Board to investigate, among other things, “(t)he poor 

performance of Eskom’s generation plant” and the “(i)ntegrity of the procurement 

processes and compliance with legislation as well as Eskom’s procurement 

policies”.  I shall refer in greater detail to the events that gave rise to my suspension 

below.  However, our supposedly being suspended to allow an “unfettered enquiry” 

was simply a ruse and attempt by the Eskom Board, as constituted at the time, to 

pressurise us to accept separation packages and leave Eskom.6  This had been 

engineered by the then Chairman of the Board, Mr Zola Tsotsi.  The Chairman of 

the Board, Mr Tsotsi, resigned shortly afterwards and in the ensuing period the 

                                            
3  Which was not surprising as there was, despite the relentless continuation of the vicious trial by 

media campaign against me in, principally, publications of the Tiso Blackstar media group on the 
basis of false and misleading reporting, never a prima facie case against me for misconduct, as 
put across to Eskom’s Board already in June 2017, as referred to above. 

4  I returned to the office on 20 July 2015. 
5  The then Group Chief Executive, Mr Tshediso Matona, the Group Executive: Group Capital, Mr 

Dan Marokane and the then CFO and Director of Finance serving on Eskom’s Board, Ms 
Tsholofelo Molefe (the latter’s suspension by the Board occurred a few days after that of Messrs 
Matona, Marokane and myself). 

6  Which was, for the most part, effective in the end.  I was the only one who refused to accept the 
separation packages offered to us while we were on suspension.  Concomitantly, I was the only 
one of the four who returned to work when Dentons reported on 15 July 2015 that they had found 
no wrongdoing on our part. 
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other members of the Board, with three exceptions7, resigned or were replaced by 

the shareholder. 

12. As interim Group Chief Executive I reported and was responsible directly to 

Eskom’s Board.  Dr Baldwin (Ben) Ngubane was the Chairman of the Board during 

the period that I actively rendered service as interim Group Chief Executive from 

December 2016 to 16 May 2017.   

13. In my position as Group Executive: Generation and Technology I reported to the 

Group Chief Executive.  From April 2015 until December 2016, the Group Chief 

Executive was Mr Brian Molefe.  He was previously the Group Chief Executive of 

Transnet SOC Ltd.  He was first appointed on an interim basis, on secondment from 

Transnet (as far as I am aware), but permanently in October/November 2015.  

Before that, from 2010, the GCE was Mr Brian Dames, who, however, retired during 

2014.  He was succeeded as GCE by Mr Colin Matjila in an acting capacity.  Mr 

Tshidiso Matona was then permanently appointed as GCE during or about 

November 2014.  He resigned shortly after he was suspended (with me and 2 

others, as referred to above) on 11 March 2015.  He then returned to Government 

where he is now the secretary of the National Planning Commission.  Mr Zithembe 

Khoza acted as GCE for a short period before Mr Brian Molefe was appointed in an 

acting capacity. 

                                            
7  Mr Zithembe Khoza, Ms Venete Klein and Prof Pat Naidoo. 
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INVITATION TO APPEAR BEFORE THE PORTFOLIO COMMITTEE  ON PUBLIC 

ENTERPRISES 

14. I received an emailed letter from the chairperson of Parliament’s Portfolio 

Committee on Public Enterprises (“the Portfolio Committee” or “this Committee”), 

Ms Mnganga-Gcabashe on 14 November 2017.8 

15. The letter invited me in my capacity “as the former acting group chief executive of 

Eskom” to appear before the committee to testify “on issues related to the 

governance at Eskom”.  These issues (in respect of which I was requested to make 

a written submission) are in terms of the letter referred to a: 

“1. The purchase of Optimum Coal Holdings by Tegeta from Glencore. 

2. The pre-payment of the coal supply extension at a Board Tender Committee 

meeting of 11 April 2016. 

3. Corporate governance at Eskom.” 

16. The original date of the enquiry was communicated to me as 21 November 2017, 

but in subsequent communications I was requested to respond to the invitation at 

the continuation of the proceedings of the Portfolio Committee on Wednesday, 24 

January 2018.  This document serves as the written submission that the Portfolio 

Committee has required me to make. 

                                            
8  MMK 2, bundle pp 2 – 3. 
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“ THE PURCHASE OF OPTIMUM COAL HOLDING BY TEGETA FROM GLENCORE” 

Introduction 

17. My assumption is that this issue relates to the acquisition by Tegeta Exploration & 

Resources (Pty) Limited (“Tegeta”)9 of the shares and claims on loan account held 

by Optimum Coal Holdings (Pty) Limited (“OCH”)10 in certain of OCH’s subsidiary 

companies, including Optimum Coal Mine (Pty) Limited (“Optimum”)11, Optimum 

Coal Terminal (Pty) Limited and Koornfontein Mines (Pty) Limited (“Koornfontein”)12.  

My understanding (derived from the internet) is that Optimum Coal Holdings (Pty) 

Ltd is still a subsidiary of Glencore Operations South Africa (Proprietary) Limited, 

the South African subsidiary of the London listed Glencore plc13.   

18. The essentials of the agreement at issue were described in a press release that the 

business rescue practitioners at the time of OCH and Optimum, Messrs Piers 

Marsden and Peter van den Steen14, issued when the (then conditional) transaction 

was concluded.  A copy is document MMK 3 in the accompanying bundle.15  

Greater particularity regarding the transaction is provided in the “Reasons for 

Decision” of the Competition Tribunal of South Africa, issued on 12 April 2016, in 

                                            
9  At the time jointly controlled by Oakbay Investments (Pty) Ltd and Mabengela Investments (Pty) 

Ltd.  It is now, according to what I could source from the internet, a subsidiary of Shiva Uranium 
(Pty) Ltd, of which Oakbay Investments (Pty) Ltd is apparently still a shareholder. 

10  At the time in business rescue. 
11  Also at the time in business rescue. 
12  Which were the operating companies in the OCH group.  Optimum’s mining operations comprise 

opencast and underground coal mining operations near Middelburg.  Koornfontein mining 
operations are conducted as underground mining operations near eMalahleni, the erstwhile 
Witbank.  

13  With secondary listings on the Hong Kong Stock Exchange and the Johannesburg Securities 
Exchange. 

14  The independent business rescue practitioners that had been appointed for OCH and Optimum 
when the boards of directors of those companies, at Glencore’s behest, on or about 4 August 
2015 opted for that avenue to avoid the arbitration proceedings that were pending between 
Eskom and Optimum. 

15  MMK 3, bundle pp 4 – 5. 
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terms of which that body explained the reasons for its approval on 22 February 

2016 of the agreement(s) that had been concluded and the resultant merger.16  

What is relevant to what I state below is an understanding that the transaction 

included Koornfontein.  Koornfontein enjoyed the benefit of a lucrative coal price 

agreed with Eskom for the supply of thermal coal to Eskom’s Komati Power Station. 

19. On 14 November 2016, Business Report17 published a so-called “opinion piece” 

that I had written, titled “Eskom Tegeta deal is in the interest of South Africa”.18  It 

was published after Eskom’s Board had at a press conference that was held in 

November 2016 put out details of agreements that at that time existed between 

Eskom and Tegeta for the supply of coal.  These transactions included a long-

standing coal supply agreement that related to the supply of coal for the Hendrina 

Power Station (“the Hendrina Coal Supply Agreement”), that Tegeta had (via 

Optimum) become party to arising from the transaction referred to above and had 

undertaken to honour.  The press conference arose to address questions and 

speculation that had been raised in the media in relation to, among others, the 

Hendrina Coal Supply Agreement.  The article provides some information about the 

background to the transactions concluded, including those between OCH, 

represented by the business rescue practitioners, and Tegeta that had been 

concluded with Eskom’s and Glencore’s approval.  I stand by what I stated at the 

time.  

                                            
16  MMK 4, bundle pp 6 – 11. 
17  A section of the daily newspapers that are published by the Independent News & Media media 

group. 
18  MMK 5, bundle pp 12 – 14. 
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20. The upshot of the overall deal that was struck was that from December 2015 until 

the expiry of the Hendrina coal supply contract in December 2018, Eskom would 

derive a real benefit of R3.39 billion from the OCH/Tegeta deal.   

21. In his submission to the Portfolio Committee Mr Piers Marsden, one of the 

independent business rescue practitioners of OCH and Optimum, conveyed that 

throughout the negotiations with the business rescue practitioners after they had 

been appointed Eskom exhibited a determination to maximise its economic benefits 

from any deal to be struck.  Mr Marsden was quite correct in what he stated. 

22. The benefits derived from the overall deal arose from Eskom’s insistence that 

Optimum continue to deliver coal to it at R150 per tonne until December 2018 in 

accordance with the Hendrina Coal Supply Agreement that has existed between 

Eskom and Optimum since 1983 (with effect from 1969 and amended on occasions 

subsequently).   

23. In comparison Glencore, by way of a letter from Optimum to Eskom, dated 30 June 

2015 (i.e. shortly before OCH and Optimum went into business rescue) 19, had 

tabled an offer at a doubled price of R300 per tonne until contract expiry in 2018, “to 

allow it (i.e. Optimum) to continue operating”.  Glencore also proposed that as part 

of a package deal the contract be extended to 2023 and the price be increased to 

R570 per tonne from 2019, to be done without Eskom going through any open 

tender process.  The Optimum letter of 30 June 2015, was written after an 

apparently acrimonious meeting that had taken place on 11 June 2015 between, 

among others, Mr Brian Molefe, then acting GCE of Eskom, and Mr Ivan 

Glasenberg, CEO of Glencore. 

                                            
19  MMK 6, bundle pp 15 – 17. 
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24. In another letter to Eskom, dated 17 September 2015 (i.e. after Glencore had put 

OCH/Optimum into business rescue),20 the independent business rescue 

practitioners proposed a deal that would result in a weighted average price of R443 

per tonne until 2023.  In terms of this proposal, Eskom would continue to pay R150 

per tonne for coal until December 2018, but the contract would be extended until 

2023 at a price of R630 per tonne. 

25. Eskom rejected both the above proposals, insisting that Optimum honour the 

Hendrina Coal Supply Agreement (as amended in 1993 and again in 2011) until its 

expiry during 2018. 

26. The fundamental considerations for Optimum Colliery’s agreeing amendments to 

the Hendrina Coal Supply Agreement in 1991 can be gleaned from Schedule 7 of 

the Hendrina Coal Supply Agreement.  These considerations informed my thinking 

throughout insofar as I participated in negotiations during the business rescue 

process of OCH and Optimum21, as from the time when I first became involved in 

late August 2015, after I had returned from suspension on 20 July 2015, and then 

subsequently, when I was appointed the head of Generation with effect from 1 

October 2017.  By the time I became involved, however, OCH and Optimum had 

already been placed in business rescue.  Insofar as I refer below to what had 

occurred before my involvement commenced, I rely on what I gleaned from the 

historical documents, put in context also by what I learnt from my colleagues who 

had been involved before. 

                                            
20  MMK 7, bundle pp 18 – 22. 
21  That formally commenced on 4 August 2015. 
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The Optimum operation commenced in 1969 and convert ed from a single product 

operation to a multi-product operation in 1983  

27. The Optimum Colliery’s coal mining operations came into being in the 1960’s, at the 

beginning of 1969 as I have it, as part of, as far as I am aware, the operations of 

Trans-Natal Coal Corporation Ltd.  Trans-Natal Coal was at the time (or at some 

subsequent stage became) part of the General Mining and Finance Corporation Ltd 

(Gencor) group of companies, that, eventually, fell to the BHP Billiton group.  This 

resulted in Optimum Colliery operating as a division of BHP Billiton Energy Coal 

South Africa (Pty) Ltd, known as BECSA.  Optimum acquired the Optimum Colliery 

in 2008 as part of an acquisition of business agreement that it concluded with 

BECSA.  Optimum was at the time part of OCH.  OCH was at the time referred to 

as a newly formed black empowerment consortium led by Mr Eliphus Monkoe, 

apparently a previous Chief Operating Officer of BECSA. 

28. The Optimum Colliery’s operations were originally launched to serve Eskom’s 

Hendrina Power Station exclusively “for the life of the plant”, i.e. 50 years.  That 

rendered the Optimum Colliery’s mining operations a “single product operation” or a 

supplier to the “domestic tied market”, i.e. tied to Eskom as the colliery’s single 

domestic customer.   

29. The contractual relationship between Eskom (then the Electricity Supply 

Commission) and Optimum Colliery was initially on a cost plus basis.  The 

relationship was recorded in the Hendrina Coal Supply Agreement that was 

originally concluded on 24 June 1983 (applying with retrospective effective back to 

1969, and to endure until the end of 2018). 
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30. Eskom had, however, earlier in 1983, on 7 January 1983, approved that the 

Optimum Colliery could, despite what had been agreed originally, supply coal not 

only to Eskom, exclusively for the Hendrina mine, but also to the export market.  

This agreement allowed Optimum Colliery’s operations to be converted from a 

“single product operation” (i.e. supplying thermal coal only to Eskom in the “tied 

domestic market”) to a “multi-product operation”. 

31. The upshot of the January 1983 agreement was that the mining assets and 

infrastructure utilised until then by Optimum Colliery for purposes of mining coal 

exclusively for supply to Eskom, could as from that time be utilised also for 

purposes of mining export coal. 

Optimum Colliery’s changing to a multi-product oper ation was dependent upon the 

continued supply of coal to Hendrina Power Station,  but also benefitted Eskom  

32. Arising from the January 1983 agreement Optimum Colliery had to invest additional 

capital in mining and rehabilitation assets to enable it to produce an additional 

6.5 million tonnes per year run-of-mine coal for the export market.  

33. The coal supply to Eskom for the Hendrina Power Station in terms of the Hendrina 

Coal Sale Agreement provided revenue security for Optimum Colliery that enabled 

it to create and maintain the infrastructure and achieve the economies of scale 

required to enable it to export coal.  Without the security of the long-term agreement 

that was in place with Eskom (until the end of 2018), Optimum Colliery would not 

have been able to invest in this manner.   
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34. The benefit to Eskom was an enlarged opencast mine with improved economies of 

scale, bringing the cost per tonne down, and making it unnecessary for Optimum 

Colliery to reopen prior (operationally more expensive) underground mining 

operations to supply Eskom. 

35. The working cost projections at the time were based on the assumption that 

opencast mining operations would continue into the indefinite future for the duration 

of the agreement (corresponding with the notional 50 year life of the Hendrina 

Power Station, i.e. until the end of 2018).  

The basis of coal supplies from Optimum Colliery ch anged from a cost plus 

arrangement to a fixed price arrangement in 1993  

36. Eskom and Optimum Colliery in 1993 agreed a new pricing structure for the 

Hendrina Power Station coal offtake.  This was specified and agreed in terms of 

amendments to the 1983 Hendrina Coal Supply Agreement that changed the basis 

of supply from a cost plus basis to a fixed price basis. 

37. BECSA, the owner of the Optimum Colliery prior to 2008, never after 1993 raised 

the issue of hardship as a result of changed market circumstances that at later 

times made the fixed price that had been agreed for the Hendrina coal seem low.  

BECSA executives were aware of the background and context of the pricing 

structure that had been agreed, as were the executives of its 2008 successor.  
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38. The base price was agreed anew with Optimum as recently as in 2011, when it was 

by agreement determined at R115 per tonne as at 1 April 201122, with a minimum 

annual offtake of 1 million tonnes and a maximum offtake of 5.5 million tonnes. 

39. The base price of R115 per tonne agreed with effect from 1 April 2011 accordingly 

still reflected the benefits that the Optimum Colliery derived from the multi-product 

operations that Eskom had allowed since 1983.  This was well-understood by all the 

parties involved at all relevant times before 2012 and Optimum never raised any 

issue about the level at which the base price was agreed. 

40. Optimum Colliery and its owners from time to time, including Optimum, had the 

benefit of participating in the export market since 1983 by utilising coal reserves 

originally earmarked solely for Eskom (and, to some extent, using Eskom’s 

infrastructure) to supply the export market. 

41. Eskom had furthermore by agreement with BECSA during 2006/2007 consented to 

the release for export of Koornfontein coal reserves which were originally also to 

have been dedicated to Eskom in terms of the relevant coal supply agreement.  The 

benefit of this concession also fell to OCH eventually. 

Optimum claims hardship and institutes arbitration proceedings; the parties agree in 

terms of the Co-operation Agreement to maintain the  status quo pending negotiations 

to resolve all issues that had arisen after Glencor e became involved 

42. Glencore became involved in March 2012, after it had, with Shanduka Resources 

as a BEE partner, acquired OCH and through it, control of Optimum.  Optimum later 
                                            
22  In terms of clause 3.5 of the Second Addendum to the 1983 Hendrina Coal Supply Agreement, 

read with schedule 8 thereto. 
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stated23 that Glencore “shortly thereafter identified the risk presented by (the) 

Hendrina coal supply agreement to the viability of OCM” and “shortly thereafter 

raised the issue with Eskom, but Eskom was not willing to entertain any 

amendments to the agreement”.24  In other words, according to Glencore, it became 

involved with Optimum without realising the implications of the Hendrina Coal 

Supply Agreement, allegedly only (shortly) afterwards identifying these.  I 

respectfully state that that is hardly likely.  That Optimum very shortly after 

Glencore’s takeover started complaining about the agreed price and demanded that 

it be increased, despite its getting involved with Optimum via OCH with open eyes, 

is telling.  It is more likely25 that Glencore from the very outset knew what it was 

letting itself in for, and simply thought that it would be able to arm-twist Eskom into 

agreeing to an increased price. 

43. OCM subsequently issued a “hardship notice” in terms of the amended Hendrina 

Coal Supply agreement.  It did so on 3 July 2013.  This occurred while discussions 

between Eskom’s management and that of Optimum about the Hendrina Coal 

Supply Contract were ongoing.  In terms of these discussions Optimum’s stance 

that it would be unable to continue its operations unless a substantially increased 

price for the Hendrina coal was agreed was made apparent again and again.   

44. The long and short of Optimum’s approach was to try and hold Eskom to ransom 

with its threats that Glencore would simply cease Optimum’s operations with, quite 

obviously, very severe potential consequences for Eskom in relation to the 

generation of electricity at Hendrina at a time when it had already become apparent 

                                            
23  See MMK 9, referred to below, bundle pp 30 – 35. 
24  MMK 9, bundle p 32, 2nd to 4th paragraphs. 
25  Confirmed by what happened when OCH and Optimum went into business rescue, when OCH 

wanted to jettison Optimum, but retain Koornfontein. 
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that Eskom’s generation capacity was going to run short in the not too distant 

future.  Glencore’s approach was presumptuous and paid no heed to the fact that 

Eskom was itself financially constrained as a result of, among others, an 

increasingly assertive approach towards Eskom tariff increases applied by NERSA, 

the National Energy Regulator of South Africa. 

45. Optimum on 28 February 2014, pursuant to the prior “hardship notice” of 3 July 

2013, instituted arbitration proceedings in terms of the Hendrina Coal Supply 

Agreement.  Optimum’s hardship claim did not attack the base price, but the 

escalation factors (PPI 60%, 30% CCI (Coal Cost Index) and fixed price 10%) that 

had been agreed. 

46. This gave rise to Eskom’s and Optimum then, on 23 May 2014, entering into an 

agreement referred to as a “Co-operation Agreement”.26  This agreement specified 

a process directed at addressing and settling outstanding issues relating to 

Optimum’s alleged hardship arising from the fixed price at which it had agreed (as 

recently as 2011) to supply coal to Hendrina in terms of the amended Hendrina 

Coal Supply Agreement.  The Co-operation agreement also addressed the disputes 

about penalties that Eskom sought to impose arising from sub-specification coal 

that Optimum had been delivering over an extended period of time since early 

2012.  It established a time table that (optimistically) posited that the issues it 

identified would be susceptible of resolution by early 2015. 

47. In terms of the Co-operation Agreement Eskom undertook that it would from 1 May 

2014 until termination of the negotiation and settlement process that the agreement 

envisaged, suspend all penalties that applied to Optimum in terms of the Hendrina 

                                            
26  MMK 8, bundle pp 24 – 29. 
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Coal Supply Agreement, which penalties had a substantial monetary value, albeit 

that Eskom had not yet finally calculated and specified the aggregate sum at issue.  

Glencore continues to try to hold Eskom to ransom w ith its threats of business 

rescue and liquidation, settlement does not come ab out and Eskom terminates the 

Co-operation Agreement; Glencore puts OCH and Optim um in business rescue to 

avoid arbitration  

48. It is apparent from the documentation that is available that the negotiations (to 

which I was not a party) did not make much progress towards resolution.  This was 

simply because of the approach that Optimum still pursued, i.e. that Glencore would 

close Optimum down and put it into liquidation if Eskom did not agree to a 

substantial increase of the Hendrina coal price (by way of applying much steeper 

escalation rates to the 1 June 2011 base price) and Eskom’s waiving its penalty 

claims (which claims Optimum posited as a breach of contract entitling it to cancel 

the Hendrina Coal Supply Agreement altogether).  This was confirmed and 

exemplified in the letter that Eskom received from Optimum on 13 November 2014, 

supposedly to put forward settlement proposals, but that actually served to threaten 

Eskom in quite unequivocal terms at a time when load shedding had just started.27  

I refer the Portfolio Committee in this regard specifically to the first two paragraphs 

of the letter, as well as the last paragraph thereof.  The letter also recorded that as 

at that time Eskom’s negotiators had developed and expressed a strong mistrust of 

Optimum’s professed bona fides in the negotiations. 

                                            
27  MMK 9, bundle pp 30 – 35. 

U17-AZT-364ESKOM-07-369



-19- 
 
 

49. Optimum sent another letter to Eskom of similar import on 22 May 2015.28  The 

letter recorded that Eskom had at that time exhibited a willingness to try and assist 

Optimum with the price for the Hendrina coal, but also that Mr Brian Molefe had on 

18 May 2015, allegedly, taken a harder line on the basis that Eskom still intended to 

enforce the Hendrina Supply Agreement.  The letter conveyed Optimum’s position 

that business rescue of Optimum was on the cards and that Optimum would 

inevitably be liquidated unless Eskom increased the price (despite stating that 

Optimum “fully appreciates Eskom’s difficult financial position and the 

consequences of increasing the price under the agreement”). 

50. Optimum closed its export operations in July 2015.29  This was, apparently, due to 

“depressed coal prices and ongoing losses” that Optimum had suffered in its export 

operations.  However, such prices had reigned for a substantial period, since well 

before Glencore became involved with OCH and Optimum. 

51. Eskom terminated the Co-operation Agreement by letter delivered to Optimum on 

22 June 2015.30  In his submission to the Portfolio Committee Mr Molefe confirmed 

what was stated in the letter, i.e. that Eskom terminated the Co-operation 

Agreement because of its constrained financial position at the time.  The letter was, 

apparently, originally drafted as a response to Optimum’s letter of 22 May 201531, 

but was only delivered 11 days after the meeting that took place on 11 June 2011, 

attended also by Glencore’s CEO, Mr Ivan Glasenberg.  Although I did not myself 

attend the meeting32, I later learnt that the meeting did not go well and that Mr Brian 

                                            
28  MMK 10, bundle pp 36 – 38. 
29  See 6th bullet point of paragraph 1 on page 2 of MMK 7, bundle p 19. 
30  MMK 11, bundle p 39. 
31  MMK 10.  MMK 11 is dated 10 June 2015  
32  Still being on suspension at the time. 
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Molefe took strong exception to the “Old South Africa tactics” that Mr Glasenberg 

adopted in its course. 

52. The letter, MMK 11, had the effect of reinstating operation of the provisions of the 

Coal Supply Agreement and its addenda, including those relating to price 

adjustments for sub-specification coal.  It also restarted the arbitration process that 

had been shelved in April 2014. 

53. Optimum had for a continuous period from 1 March 2012 to 31 May 2015 failed to 

supply and deliver coal to Eskom that complied with the quality specifications 

specified by clause 3.4 of the First Addendum to the Hendrina Coal Supply 

Agreement.  I again point out that the supply of sub-specification coal was already 

an issue of long standing, as reflected also in the Co-operation Agreement of 23 

May 2014, MMK 8. 

54. As a result Mr Thava Govender (Eskom’s Group Executive: Transmission), in the 

capacity as acting GCE33, authorised that a letter of demand be sent to Optimum.  

The Eskom memorandum in terms of which Mr Govender approved that a letter of 

demand be sent speaks for itself insofar as it sets out the motivations that applied.34  

It carried the approval of the executives who had been involved with the 

negotiations with Optimum until that time.  

                                            
33  Mr Molefe must have been away. 
34  MMK 12, bundle pp 40 – 41. 
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55. CDH, acting on behalf of Eskom, issued the letter of demand on 16 July 2015.35  

The letter of demand specified Eskom’s claim for penalties in terms of the Coal 

Supply Agreement as a claim for nearly R2.18 billion.36   

56. Paragraph 3 of the letter of demand recorded that, “In the event that Optimum 

disputes the aforementioned claim, we submit that this letter shall constitute a 

referral of the dispute to arbitration as contemplated in clause 6.3 of the First 

Addendum”.  

57. In these circumstances the boards of directors of Optimum and OCH on 31 July 

2015 adopted resolutions to initiate business rescue proceedings in terms of the 

Companies Act, 2008.  Mr Piers Marsden testified to this committee that the 

business rescue proceedings (that suspended legal proceedings) were commenced 

to avoid the arbitration proceedings.  The business rescue formally commenced on 

4 August 2015, as stated before, and came to an end on 31 August 2016. 

The value of Eskom’s penalty claim 

58. Ms Daniels stated before this Committee that the original penalty calculation was 

overstated by some R1 billion as a result of what she referred to as a “spreadsheet 

error”.   

59. Mr Clinton Ephron, a director of Optimum and OCH, in a one-on-one meeting that I 

had with him, conveyed to me that Eskom would be lucky if it came away with its 

penalty claim for R800 million.  My view on the matter, which I had inherited when, 

                                            
35  MMK 13, bundle pp 42 – 43. 
36  That claim had, apparently, been computed from figures that had been determined by an 

employee in the Primary Energy department, part of the Commercial Division, who went to work 
for Glencore. 
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after I had come back from suspension, I became responsible for Generation, was 

very simple, and I expressed it to Mr Ephron at the time.  It was that the final figure 

had to be determined by the arbitration process that the Hendrina Coal Supply 

Agreement specified.  Mr Ephron, however, made it clear that from Optimum’s 

perspective the value of the claim was actually irrelevant.  Optimum’s position, 

representing also that of Glencore, was that Eskom had to waive the penalty claim 

altogether. 

60. Mr Marsden informed the Portfolio Committee that his estimate of the value of 

Eskom’s penalty claim was approximately R700 million.   

61. I believe that the Eskom employee from whose figures the calculation of the original 

claim were done, had gone to work for Glencore.  That may explain why Optimum’s 

representatives were able to put figures to the claim that were much lower than the 

sum for which the claim was instituted – they knew what we did not. 

62. The Eskom claim was, eventually, during March 2017, settled at the arbitration 

hearing at R577 million.  The settlement occurred in accordance with a mandate 

that Eskom’s Board had given to Ms Suzanne Daniels, then Eskom’s acting 

Company Secretary and Corporate Counsel.  She testified to that effect before this 

Committee.  Ms Daniels was expert regarding Eskom’s coal supply agreements and 

Eskom was represented in the arbitration proceedings by CDH and senior counsel.  

Although I was not involved, I have no reason not to accept that the settlement was 

in the right ballpark. 

63. I wish again to bring to the attention of this Committee that I was on suspension 

from 11 March 2015 until 15 July 2015, returning to work from suspension on 20 
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July 2015.  That was after Dentons had on 15 July 2015 issued a report to the effect 

that it had in its investigation not found any wrongdoing on my part (or on the part of 

the other 3 executives suspended with me).  It is during this period that the 

Optimum penalty claim was quantified at R2.18 billion and formally instituted, as is 

reflected in MMK 12 and MMK 13. 

64. I was reinstated to the position of Group Executive: Technology.  When I was 

suspended on 11 March 2015 my position was that of Group Executive: Technology 

and Commercial, but restructuring had occurred in the interim.  Responsibility for 

the Commercial Division had been transferred to the Chief Financial Officer as his 

ultimate responsibility. 

65. As referred to already, Mr Molefe had in the meantime been appointed as acting 

GCE, being appointed on a permanent basis during October/November 2015.  I had 

never met or dealt with Mr Molefe before.   

66. Mr Molefe undertook some further restructuring of the top executive posts within 

Eskom.  The Board, on his recommendation, appointed me as Group Executive: 

Generation and Technology, in other words Generation was added to my 

responsibilities (after Commercial had been assigned to the Chief Financial Officer 

during the period that I was on suspension, as referred to before). 

67. Load shedding commenced in South Africa during November 2014 as a result of a 

lack of generation capacity.  Load shedding was still a matter of overriding 

importance at the time when I was appointed to the position of Group Executive: 

Generation.  In relation to the issues that had arisen in years and months past 

regarding Optimum and the Hendrina Coal Supply Contract, I had to acquaint 
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myself with the background facts and deal with the matter in circumstances where 

Eskom’s available generation capacity could not meet demand. 

68. Arising from Optimum’s being put in business rescue on 4 August 2015 the supply 

of coal from Optimum to the Hendrina Power Station ceased.  The Hendrina Power 

Station then had to rely on its emergency stockpile of coal for purposes of keeping 

the power station going during the month of August.  However, this impacted on 

Hendrina’s ability to continue supply electricity into the national grid going forward.  

What would happen if Hendrina’s electricity generation came to a halt was a matter 

of major concern and a talking point within Eskom’s managerial echelons at the 

time. 

69. There was no meaningful engagement or communication between the business 

rescue practitioners that had been appointed and Eskom’s management during 

August 2015 regarding the resolution of the Hendrina Coal Supply Agreement 

pricing dispute and the penalty issues that had arisen since Glencore had become 

involved with Optimum.  However, shortly before 3 September 2015 I received a 

call from Mr Clinton Ephron, a director of both OCH and Optimum.  I knew him 

because of my having dealt with him previously in my capacity as the Group 

Executive responsible for Technology and Commercial.  He suggested that we find 

a solution, at least in the short-term, to enable coal supplies to Hendrina to be 

restarted.  I discussed the matter with Mr Molefe and arranged a meeting between 

Mr Molefe and Mr Ephron.  It took place on 3 September 2015.  This resulted in a 

short terms arrangement for the renewed supply of coal to Hendrina at the contract 

price of R150 per tonne in accordance with the terms of the Hendrina Coal Supply 
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Agreement.  The terms of the arrangement were recorded and confirmed in a letter 

compiled by CDH, dated 19 September 2015.37 

70. The Hendrina coal supply arrangement was short term (after the first 60 days, it 

was from month to month) and precarious.  Overt and veiled threats were still being 

made not only by the directors of OCH and Optimum still participating in 

communications and negotiations, but also now from the side of the business 

rescue practitioners.  These were the same as before, i.e. that Glencore would put 

Optimum into liquidation, unless Eskom came to terms with it, encompassing that 

Eskom had to agree to a higher price for the Hendrina coal and waive its rights to 

the penalties that Eskom sought to recover.  The continuation of the month to 

month arrangements was subject to uncertainty and, accordingly, very troubling - 

the continuing possibility that Glencore would on short notice pull the plug and 

implement the threats that had been conveyed to Eskom so often since Glencore’s 

involvement had commenced early in 2012 was of major concern. 

71. A further concern was that the Department of Mineral Resources had also become 

involved because of its officials’ concerns about whether, given Optimum’s apparent 

precarious financial status, safety and environmental standards continued to be met 

at Optimum’s operations.  The Department had for that reason at a stage 

suspended the relevant mining licence.  Mr Molefe had to approach the Minister to 

ask that the matter be dealt with very carefully in the light of the circumstances that 

existed, more particularly, Eskom’s generation constraints and load shedding that 

was costing the national economy dearly.  As a result the suspension was 

withdrawn on or about 7 August 2015. 

                                            
37  MMK 13.1, bundle pp 44 – 46. 
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72. Such communication with the Department of Mineral Resources was not out of the 

ordinary, usually occurring at the most senior levels.  Eskom and the mining 

companies that supply coal to it exist synergistically and Eskom has always had 

regular and ongoing interaction with the Department of Mineral Affairs where its 

interests required it, including sometimes to seek the Department’s assistance to 

iron out difficulties that had arisen with the miners, and sometimes to act as the 

miners’ interlocutor. 

73. Eskom’s stance had never changed since even before Mr Molefe’s meeting with 

Optimum’s CEO on 18 May 2015.  Eskom’s stance was simply that it was, despite 

running short on generation capacity, not going to succumb to Glencore’s strong 

arm tactics, but:  

73.1 Fully expected OCM to comply with the Hendrina Coal Supply Agreement 

until its expiry at the end of 2018 at the agreed price of R150,00 per tonne; 

73.2 Was not going to waive its penalty claim, but would pursue it to arbitration; 

73.3 Was not willing to engage with Optimum at that stage regarding a package 

deal in terms of which the supply contract was extended until 2023 at a 

substantially increased price per tonne without going to market. 

74. Eskom had, on that basis, rejected the proposals contained in the letter of 17 

September 201538 received from the business rescue practitioners.  In these 

circumstances, the business rescue practitioners (of OCH and Optimum) indicated 

that they were seeking a buyer for Optimum.  This was recorded in their first 

                                            
38  MMK 7, bundle pp 18 - 22. 

U17-AZT-372ESKOM-07-377



-27- 
 
 

Business Rescue Status Report issued on 4 November 2015, as referred to in their 

second report of 4 December 2015. 

75. Even before that, on 28 October 2015, I had a meeting with Messrs Marsden and 

Van den Steen during which we discussed the avenues that could, potentially, be 

followed to resolve matters.  I was told during the meeting that there was still a third 

party who was possibly interested in acquiring Optimum’s business.39  The name of 

the third party was not disclosed during the meeting.  I subsequently, on 29 October 

2015, received a letter from Messrs Marsden and Van den Steen that recorded the 

options that had been mooted.40  It also disclosed Oakbay Investments (Pty) Ltd 

(“Oakbay”) as the potential buyer that the business rescue practitioners could bring 

to the table. 

76. On 24 November 2015 a meeting took place at Megawatt Park when the business 

rescue practitioners did actually bring representatives of Oakbay to the table.  

Besides myself, Ms Suzanne Daniels attended the meeting and also Ms Ayanda 

Nteta, who drafte the minutes of the meeting.41  Ms Daniels, as referred to already, 

was regarded as Eskom’s expert on its coal supply contracts and had throughout 

been involved as adviser to the executives dealing with the matter from the time, 

after Glencore had become involved, when the difficulties with the Hendrina Coal 

Supply Contract started.  Ms Nteta was at the time the acting General Manager: 

Primary Energy (Fuel Sourcing) in the Commercial Division.  The document is an 

important document insofar as it contemporaneously recorded the status at the time 

and what the stance was that had been adopted by each of the various parties. 

                                            
39  The business rescue practitioners had conveyed to me earlier that there were buyers that were 

interested in Optimum.  At first they said that discussions were ongoing with three potential 
buyers, then later, with two potential buyers and eventually with only one.  

40  MMK 14, bundle pp 47 – 49. 
41  MMK 15, bundle pp 50 – 52. 
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77. At the meeting the business rescue practitioners again conveyed (it had been put 

across to me before), that their intention was to “rescue” Optimum first and that 

OCH would come later.  At that stage that was to occur by selling Optimum’s 

business, i.e. its coal mining operations, as a going concern.  OCH’s other assets, 

including Koornfontein, would then be addressed and, potentially, disposed of, 

separately.  Oakbay’s representatives were introduced as representing the 

remaining potential buyer of Optimum, who was, as I recall, disclosed as intended 

to be Tegeta, a company within the Oakbay group that already supplied coal to 

Eskom from its Brakfontein mine. 

78. On the basis of the fact that Glencore, Optimum and the business rescue 

practitioners had regularly before recorded that Optimum was not a viable 

standalone business, I questioned the viability of its being disposed of separately, 

given that the Hendrina Coal Supply Agreement had to be honoured42.  I 

accordingly conveyed that, although Eskom would support an Optimum sale to 

Oakbay/Tegeta, a separate disposal of only Optimum or only its business would not 

be supported by Eskom.   

79. Aising from what I conveyed not only the business rescue practitioners and 

Glencore (representing OCH and Optimum, but also Koornfontein), but also the 

representatives from Oakbay knew what Eskom’s position was.  Arising, however, 

from the fact that no final conclusions could be reached then and there regarding 

the way forward in that regard, I requested that the business rescue practitioners 

indicate what would happen after the end of November 2015 regarding Optimum’s 

supply of coal to Hendrina.  The response was that funding had been obtained to 

                                            
42  Which I am recorded to have confirmed as one of the three issues on which Eskom was not 

going to change its position. 
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keep Optimum going and that the coal supply would continue until 15 December 

2015, which was the date that the Oakbay/Tegeta representatives indicated as the 

date by when they aimed to have a deal finalised.  In other words, the status 

remained a precarious and uncertain short-term one.  I, accordingly, requested 

clarity regarding what would happen after 15 December 2015. 

80. The conclusion of the meeting of the 24th was that discussions were to occur later 

on the same day between the business rescue practitioners, Glencore and 

Oakbay/Tegeta to explore how the issue that I had raised, i.e. that a sale of 

Optimum’s business alone would not be acceptable to Eskom, could be addressed.  

I later learnt that in these and later discussions a composite sale of OCH’s assets, 

i.e. its holdings in its subsidiaries, including in not only Optimum, but also 

Koornfontein, was tabled and being negotiated as the deal that would have to be 

made to achieve business rescue by way of a sale to Oakbay/Tegeta. 

81. On 1 December 2015 I received a letter from Werksmans Attorneys, acting on 

behalf of the business rescue practitioners.43  It stated that coal supplies to 

Hendrina were confirmed until 31 January 2016.  Mr Piers Marsden shortly 

afterwards came to see me, either on the 1st or the 2nd December.  He was 

accompanied by a representative from Glencore, but I am not now sure whether it 

was Mr Ephron, or Mr Shaun Blankfield (who had attended the 24 November 

meeting as Glencore’s representative).  They informed me that Glencore had 

decided to take the Optimum companies out of business rescue and to honour the 

Hendrina Coal Supply Agreement in its terms, i.e. until 2018.  That was a major 

relief to me.  It also had as concomitant that the disputed issues that had arisen 

                                            
43  MMK 16, bundle p 53. 
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since 2012 would be resolved in accordance with the resolution mechanisms 

specified in the agreement. 

82. On Friday the 4th of December 2015 Eskom received an update from the business 

rescue practitioners, represented by Mr Marsden, by way of their second “Business 

Rescue Report” in relation to Optimum.44  It is document MMK 17 in the 

accompanying bundle.  It was directly contradictory of what had been conveyed to 

me two days before.  It was to the effect that the business rescue process of 

Optimum would continue and that “the negotiations with the party who expressed 

an interest in OCM would continue”, but that “there is no certainty regarding 

whether a deal will be concluded and the timing of any deal”.  It again conveyed 

what had been stated in MMK 16, i.e. that supplies of coal to Hendrina could only 

be assured until the end of January 2016 (incorrectly recorded as 31 January 2015 

in paragraph 4.2 of the report). 

83. The change of attitude exhibited (after two days) created major new uncertainty for 

Eskom, represented by Mr Molefe, who I kept abreast of communications and 

developments, and me.  At this time, as referred to already, Eskom had already 

communicated with the Department of Mineral Resources regarding its suspension 

of Optimum’s mining licence and its concerns regarding whether safety 

requirements were being complied with in Optimum’s constrained circumstances, 

as well as about potential retrenchment of workers if the situation could not be 

saved and the availability of financial resources for rehabilitation, among others.  

The Department of Mineral Resources was accordingly already “in the loop”.   

                                            
44  MMK 17, bundle pp 54 – 57. 
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84. Between myself and Mr Molefe we decided that we needed to keep the Department 

of Mineral Resources up to date on the developments that had occurred and to 

request its assistance, by the means they had, to facilitate a resolution of the 

impasse that quite clearly still existed despite the potential sale to Oakbay/Tegeta.  

From our perspective the matter had now to be brought to conclusion one way or 

the other, i.e. either by sale of Optimum or its business on a viable basis, or 

Glencore’s bringing the business rescue to an end and matters continuing on the 

basis of the existing Hendrina Coal Supply Agreement. 

85. We requested Ms Daniels to draft the required letter.  I received a first draft at 

18h46 on Friday, 4 December 2015 and after discussion of its contents with her, a 

second draft on Sunday, 6 December 2015 at 19h55, despatching it by email to the 

Director General of the Department of Mineral Resources the same evening.  Ms 

Daniels’ initial draft with the covering email she sent me is document MMK18 in the 

accompanying bundle, the covering email for the final draft is document MMK 19, 

and the letter that went out is document MMK 20.45 

86. Suggestions have been made that our letter to the Department of Mineral 

Resources was in some or other manner irregular.  I deny that that is the case.  We 

had previously intervened with the Department regarding the suspension of 

Optimum’s operations and it presented an avenue to try to exert influence to bring 

matters to some form of finality to ensure continued coal supplies to Hendrina.  The 

manner in which we dealt with the matter after receiving MMK17, over the weekend 

of 4 to 6 December 2015, rather indicates the major concern we had about the 

continued uncertainty regarding coal supplies to Hendrina, also in the context of 

further coal supply uncertainties that were looming at other power stations. 

                                            
45  MMK 18, MMK 19 and MMK 20, bundle pp 58 – 63. 
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87. The Director General of the Department responded to my letter, as I recall, on 

Monday, 7 December 2015.  His letter is document MMK 21 in the accompanying 

bundle.46  The letter indicated that the Department favoured a sale and transfer of 

the relevant Optimum mining right.  The Department was, clearly, abreast of 

ongoing developments and of the identity of the potential buyer.  The Director 

General stated that the Department had already been in contact with the 

Competition Commission “to go and plead the case” and referred to a necessity for 

“the project to proceed”.  It went on to request as follows: 

“In return for the new owners honouring the current contract up to 2018, and for 
driving transformation we would like to propose that consideration be made for 
some pre-payment to be made for up to one (1) year of coal supply, understanding 
the upfront capital injections to be made to ramp up production to meet coal supply 
requirements from these mines.  We firmly believe that every possible angle must 
be considered and offered to ensure that supply is guaranteed at the contracted 
price for all of these critical mines, thereby averting any national crisis that we as 
South Africa can ill afford.” 

88. The suggestion from the Department of a prepayment of a substantial sum to the 

buyers of the OCH mines made sense in the circumstances that prevailed, but it 

had to be given careful consideration from a legal and practical viewpoint.  I, 

accordingly, forwarded the Director General’s letter to Ms Daniels and discussed 

with her later that she had to prepare a submission to the Eskom Board for the 

Board to consider and potentially approve a transaction with Oakbay/Tegeta as had 

been discussed on 24 November, but on the basis of a deal that included 

Koornfontein and on the basis that Eskom would prepay for coal to be acquired 

during the first year, as had been suggested by the Department.   

89. My belief at the time was that if that was what was going to be required to save the 

situation, that was what had to be done, taking into account that prepayments for 

                                            
46  MMK 21, pp 64 – 65. 
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coal to be supplied in the future (albeit not to the extent that the Department had 

suggested) was not out of the ordinary in Eskom’s operations.  The proposal 

however had to be analysed, assessed and set out in greater detail so that it could 

be put before Eskom’s Board for consideration and approval, also regarding how it 

would be financed.  I requested Ms Daniels to prepare such a submission for the 

Board’s consideration and she did so.  I approved the final “Submission Document”  

presented, after she and I had discussed her prior drafts.  The document that was 

produced drew heavily from her expertise and understanding of coal supplies to 

Eskom, proposing that the prepayment be financed by somewhat decreasing coal 

stockpiles at other power stations (by for a short while buying less coal from the 

coal suppliers).  The submission eventually, after it had also been approved and 

agreed to by the Chief Financial Officer, served before and was approved by the 

Board by way of a round robin resolution.47 

90. The prepayment authorised in terms of MMK 22 was never implemented.  That was 

because the assumptions on which it was based were not met, particularly that 

OCM had to be taken out of business rescue.  That could not be achieved as a pre-

condition to the prepayment being made.  

91. The deal for the sale of OCH’s interests in its subsidiaries was concluded between 

OCH and Oakbay/Tegeta shortly afterwards, I believe on the 10th of December 

2015.  It was announced by the business rescue practitioners in terms of MMK3.48  

The transaction was subject to Eskom’s formal approval, which was given by the 

Board. 

                                            
47  MMK 22, bundle pp 66 – 70. 
48  MMK 3, bundle pp 4 – 5. 
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“ THE PREPAYMENT OF THE COAL SUPPLY EXTENSION AT A BOARD TENDER 

COMMITTEE MEETING OF 11 APRIL 2016”  

Eskom’s presentation to SCOPA 

92. Eskom on 30 May 2017 presented submissions to Parliament’s Select Committee 

on Public Accounts (“SCOPA”) regarding Eskom’s procurement of coal from 

Tegeta.  Ms Daniels, in her capacity as Eskom’s acting Corporate Counsel, 

participated in the drafting of the relevant PowerPoint presentation that was made 

to SCOPA, as well as in the actual presentation thereof.  I did not participate.  I had 

been placed on special leave on the 15th May 2017.  The presentation was spoken 

to by Mr Brian Molefe (who had at the time returned to Eskom).   

93. A draft of the final presentation specifying Ms Daniels’ comments and suggestions 

that were incorporated into the final version, is document MMK 23 in the 

accompanying bundle.49  

94. Part of the presentation addressed criticism that had come from various quarters 

regarding contracts for the procurement of coal that Eskom had concluded with 

Tegeta.  The presentation dealt with these matters and served to explain also the 

motivation for and basis upon which agreement was concluded with Tegeta in April 

2016 for the supply of coal for the Arnot Power Station, in respect of which Eskom 

made a prepayment.  What was conveyed to Parliament in this regard was in all 

material respects correct. 

The 2008 mandate given by the Board Tender Committe e 

                                            
49  MMK 23, bundle pp 71 – 105. 
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95. Eskom’s Board of Directors Tender Committee (“the BTC”), a sub-committee of 

Eskom’s board of directors, adopted a resolution during August 2008 that specified 

a mandate given to the Group Chief Executive “to negotiate and conclude contracts 

on a medium term basis for the supply and delivery of coal to various Eskom power 

stations for the period October 2008 to March 2018” (“the 2008 mandate”).  The 

2008 mandate is reflected in the submission made to the BTC.  It is the document 

MMK 24 in the accompanying bundle.50   

96. The Board Tender Committee approved the 2008 mandate to conclude contracts on 

a medium term basis for the supply and delivery of coal to various power stations 

for the period October 2008 to March 2018 in terms of MMK 24.  This mandate 

authorised the Group Chief Executive (at the time Mr Dames) to make advance 

payments to suppliers up to the value of R700 million to enable them to provide 

Eskom with the required quantities (subject to approval in accordance with Eskom’s 

“Delegation of Authority Policy”).  The 2008 mandate was updated in 2014 in terms 

of document MMK 25 in the accompanying bundle.51  

97. The 2008 mandate was issued during the coal crisis of 2008 to ensure security of 

coal supply for the period that it covered and to prevent load shedding during high 

demand periods (often in winter) arising from circumstances that compromise the 

usability of coal stockpiles acquired in terms of long term contracts (e.g. excessive 

rainfall).  Approval by the BTC of the procurement of 1.2 million tonnes of coal from 

Tegeta on 11 April 2016 occurred in accordance with the 2008/2014 mandate.  

98.  

                                            
50  MMK 24, bundle pp 106 – 136. 
51  MMK 25, bundle pp 137 – 168. 
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The shortage of coal for the Arnot Power Station; t he suppliers who could fill the gap 

99. As from 2008 Eskom regularly executed assessments of its coal burn requirements 

for set periods in the future.  An assessment of the 2016 winter supply plan was 

conducted during 2015.  This indicated a shortfall of 2.1 million tonnes of coal at 

Arnot.  

100. A coal emergency for Arnot Power Station was declared by Eskom’s Primary 

Energy Division Tactical Command Centre on 23 December 2015.  The minutes of 

the meeting at which this occurred is document MMK 26 in the accompanying 

bundle.52   

101. The emergency had to be addressed by the Primary Energy (Fuel Sourcing) 

department of the Commercial Division, i.e. Ms Nteta’s department.  Its 

representatives approached existing Arnot coal suppliers to make offers to increase 

their supply to mitigate the load shedding risk that the estimated shortfall at Arnot 

presented.   

102. Delivery time and the quality of coal on offer were the overriding determining factors 

that governed who the successful offeror suppliers would be.   

103. Only two of the Arnot suppliers, Tegeta and Umsimbithi Mining (Pty) Limited, were 

able to source and supply the volumes required and meet the delivery time and 

quality requirements.   

                                            
52  MMK 26, bundle pp 169 – 171. 
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104. Tegeta was at the time already a coal supplier to Eskom elsewhere.  Tegeta owned 

a coal mine, Brakfontein Mine, that supplied coal to the Majuba Power Station on a 

long term contract.  As buyer in terms of the 10 December 2015 deal with OCH it 

was also at that stage likely to become party, via Optimum, to the Hendrina Coal 

Supply Agreement enduring until the end of 2018. 

105. Tegeta supplied coal to Arnot from coal sourced from Optimum’s export coal 

stockpile.  It had purchased the coal in terms of two agreements, each for fixed 

tonnages of coal, which, however, had fixed termination dates.  These contracts 

had been concluded with the business rescue practitioners of Optimum.53  The last 

of the two agreements expired on 15 April 2016.   

106. Mr Piers Marden confirmed before this committee that:  

“Optimum Coal Mine never supplied coal to Eskom. We supplied coal to Tegeta on 
a 30-day payment terms.  So the prepayment was a transaction between Tegeta 
and Eskom…”.  

107. Umsimbithi operates the Wonderfontein Colliery that supplies coal to Arnot.  It also 

had a short term contract with Eskom that would expire during June 2016.   

108. The offers for the increased coal supply encompassed that the short term contracts 

with Tegeta and Umsimbithi had to be extended.  In Tegeta’s case that required 

that a contract for an extension be negotiated and agreed between Eskom and 

Tegeta and that Tegeta secure the coal with Optimum.  

109. I learnt from Ms Nteta that Tegeta had requested a prepayment in respect of the to 

be extended short term coal supply agreement.  It made a case in this regard on the 
                                            
53  Optimum remained in business rescue until 31 August 2016. 
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basis that the prepayment would enable it to meet Arnot’s requirements from the 

coal it could source and secure from Optimum’s export coal component.  This was 

discussed with me by Ms Nteta and also Ms Daniels and I had no problem with it - 

securing an adequate coal supply to Arnot for the immediate future was of critical 

importance at the time. 

110. On 11 April 2011 I received a submission that had been prepared in Ms Nteta’s 

department.  I first received it in draft form by email in the morning.  Ms Nteta 

brought a hard copy to me for signature later in the day.  She explained to me that it 

was to serve before the BTC on that day.  She had signed it, as had Mr Edwin 

Mabelane, the acting Chief Procurement Officer.  I called Mr Mabelane into the 

meeting and Ms Nteta, Mr Mabelane and I had a further discussion about the 

contents thereof.  I was quite happy to support the submission and I appended my 

signature.  The signed document is document MMK 27 in the accompanying 

bundle.54 

The BTC authorised the prepayment on 11 April 2016 for good reason arising from 

Arnot’s coal supply shortage; I signed the relevant  agreement with Tegeta and it was 

implemented in its terms 

111. A R659 million prepayment (R578 million exclusive of VAT) was authorised by the 

BTC on 11 April 2016 on the basis of, and in accordance with, the 2008 mandate, 

which was updated in 2014.  The approval was on the basis that adequate and 

appropriate security had to be provided by Tegeta.  It eventually did so in the form 

of a limited guarantee and pledge of the issued shares of Tegeta.  

                                            
54  MMK 27, bundle pp 172 – 175. 
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112. The meeting of the BTC on 11 April 2016 took place by teleconference at 21h00.  It 

was set up by Ms Daniels.  I received an email in this regard after I had left the 

office.  It is document MMK 28 in the accompanying bundle.55  I did not participate 

in the meeting, which, according to MMK 28, was called at the behest of the 

chairman of the BTC, then Mr Zithembe Khoza.  The relevant minute is document 

MMK 29 in the accompanying bundle.56   

113. I was subsequently, on 13 April 2015, required to sign the contract document that 

had been prepared by Primary Energy.  I had a discussion about it with Ms Daniels 

before signing it.  She had, apparently, reviewed and authorised it and I was on the 

basis of that discussion quite happy to sign it.  The agreement is document MMK 30 

in the accompanying bundle.57 

114. A 3.5% discount was negotiated with Tegeta for the 5 month early payment that 

was agreed.  

115. The prepayment to Tegeta was not unique - numerous prepayments to coal 

suppliers had been made since 2008 in terms of the 2008 mandate.  

116. Ms Daniels testified before this Committee that it was quite permissible for Eskom 

to prepay suppliers for future coal deliveries.  Ms Daniels also testified that it was 

perfectly legitimate given the circumstances to contract with Tegeta to supply coal 

to Arnot and to prepay Tegeta.  I agree.   

                                            
55  MMK 28, bundle pp 176 – 177. 
56  MMK 29, bundle pp 178 – 181. 
57  MMK 30, bundle pp 182 – 186. 
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117. Other than prepayments for coal Eskom had prepaid other suppliers sums 

amounting to R3.5 billion during the financial year ending 31 March 2016.58   

118. Cost plus coal mines also enjoy upfront investment of Eskom capital in mining plant 

and equipment infrastructure at their mining operations – the future investment 

requirement as at this time is R38 billion that Eskom must pay upfront to secure 

future coal supply from cost plus mines. 

119. An internal audit verification that Eskom conducted subsequently revealed that the 

prepayment made to Tegeta was fully recovered by coal delivered by Tegeta by 31 

August 2016. 

120. The other potentially available option at the time, as opposed to acquiring coal from 

Tegeta and Umsimbithi for Arnot, would have been to buy in diesel for Eskom’s 

open cycle gas turbines (“OCGTs”) to ensure no load shedding during the 2016 

winter.  This option would have been by far the most expensive option as the cost of 

the coal acquired from Tegeta was, comparatively speaking, R277/MWh and the 

cost of diesel for the same generation output would have been R2 245/MWh.  

121. A further consideration in this regard was the record of decision issued by NERSA 

on Eskom’s 2013/2014 Revenue Claw Back Application in which the NERSA 

completely disallowed costs of diesel used to generate electricity as a cost 

recoverable from the consumer.  Consequently, the use of diesel had to be the very 

last option that Eskom would employ.  

                                            
58  That appears from Eskom’s 2016 annual financial statements. 
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122. Additional security was derived from the other underlying contracts for coal supply 

of Tegeta with Eskom – e.g. the Brakfontein contract extending over 10 years, for a 

value of approximately R4 billion, against which set-off could, potentially, occur if 

Tegeta defaulted on the extended Arnot short term contract. 

123. I supported the recommendation of 11 April 2016 to the Board Tender Committee to 

prepay Tegeta.  I was alive to the board mandate of 2008 and it was urgently 

necessary to do so to secure coal supplies to Arnot.   

124. As I have referred to already, Ms Daniels had reviewed the submission document 

before I signed it.  Ms Daniels also testified before this committee that she approved 

of the prepayment agreement with Tegeta which I signed on 13 April 2016. 

Carte Blanche 

125. I was a couple of months later, in mid-2016, requested by Carte Blanche to 

participate in a filmed interview that would be broadcast at a later date.  Carte 

Blanche is a business that has a contract with the M-Net television channel to 

produce a programme for broadcasting on a weekly basis.  The interview was 

broadcast on 13 June 2016.   

126. I have since the broadcasting of the interview been publicly vilified on a regular, 

relentless basis and at every turn, not only by Carte Blanche, but by the media of all 

stripes and also within Eskom and elsewhere, for, supposedly having lied during the 

interview, on camera, about the prepayment for coal to Tegeta, or, as it has often 

been presented, to a Gupta-linked company.  This vilification has been baseless.  I 

did not lie “on camera” at all. 
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127. During the interview Ms Govender asked me whether Eskom had prepaid Optimum 

(for coal).  I responded that it did not.  That response was quite correct.  Eskom did 

not prepay Optimum for coal.  The agreement that the BTC approved on 11 April 

2016 was for prepayment for coal to Tegeta, which was an entity distinct from 

Optimum, for coal that Tegeta was able to secure and source from Optimum. 

128. It would have been irregular for Eskom to have paid Optimum for coal for Arnot 

Power Station – Eskom had no contract with Optimum for the supply of coal to 

Arnot. 

129. I was surprised and taken aback when the Carte Blanche interviewer, Ms 

Govender, then produced a document with my signature that she then suggested 

confirmed that Eskom had prepaid Optimum.  She did not during the recorded 

interview give me opportunity of checking the full text of the document that she 

produced, showing me only the last page, which did have my signature on it, at 

arms’ length.  The document was document MMK 30 in the accompanying bundle.59 

130. It is quite apparent from MMK 30 that it is by no means an agreement for any 

prepayments to Optimum, but to Tegeta, in accordance with the BTC’s approval of 

11 April 2016.  In other words, the Carte Blanche interviewer misrepresented the 

nature and tenor of the document that she showed to me.  I did not recognise the 

document at the time.  I could not recollect at all having signed an agreement with 

Optimum for the supply of and prepayment for coal, but accepted the interviewer’s 

bona fides when she put across that I did, believing at the time that it must 

somehow have slipped my mind. 

                                            
59  MMK 30, bundle pp 182 – 186. 
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131. Subsequently, Carte Blanche broadcast bits of the visual parts of the interview 

many times, but invariably with a voice over stating that I had denied that Eskom 

had prepaid Tegeta for coal.  This maliciously misrepresented what had occurred 

during the interview, conveying time and again to the viewing public that I had lied 

and had falsely denied that Eskom had prepaid for coal purchased from Tegeta.   

132. I invite the Joint Committee to view the video recording of the 13 June 2016 

broadcast (which I am aware is available to the Committee).  It will show that Ms 

Govender asked me during the interview whether Eskom had prepaid Optimum for 

coal, which I (quite correctly) denied.  When she produced the document, showed 

me where my signature appeared on the last page and then said that it proved the 

contrary, I, quite clearly, started entertaining doubt about whether my previous 

denial (that Optimum had been prepaid for coal) was correct, reluctantly conceding 

that it might not have been.  I was, however, not at all asked, nor did I deny, that 

Eskom had prepaid Tegeta for coal and insofar as Carte Blanche has repeatedly 

put out broadcasts that I had, it has maliciously committed a fraud on the viewing 

public at my expense. 

CONCLUSION REGARDING THE ABOVE TWO TOPICS  

133. The narrative that has been spun by the media and others is that Optimum was 

driven into business rescue by Eskom with the intention to enable Tegeta to acquire 

OCH’s assets, and that when Tegeta by April 2015 fell short in putting up the 

money, Eskom made a prepayment to Tegeta to enable it to make payment.  

Eskom then, moreover, in 2017 knocked down its penalty claim from R2,18 billion to 

less than R600 million further to assist Tegeta, all as part of an overall strategy to 

establish Tegeta as a substantial player in the coal mining sector.   
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134. As I have made apparent already, I was for a large part not party to the series of 

events that gave rise to Tegeta’s acquiring OCH’s assets, but I nevertheless deny 

that any such overall strategy ever existed.  Eskom’s instituting its penalty claim 

against Optimum, which did lead to Glencore’s putting OCH and Optimum into 

business rescue, was an event quite distinct from what happened subsequently.  

Oakbay/Tegeta as acquirer of, at first, only Optimum’s mining operations was 

introduced and brought to the table by the business rescue practitioners.  The 

proposal of a deal regarding Optimum and/or OCH did not to my knowledge in any 

manner or way originate from Eskom.   

135. I have no knowledge that the prepayment to Tegeta in April 2016 for the emergency 

coal for Arnot was made at the time that it was, coinciding, apparently, with the time 

when Tegeta had to pay for acquiring the shares and loan accounts in OCH’s 

subsidiaries (including Optimum), so as to enable or assist Tegeta to stump up the 

money that it needed to perfect the 10 December 2015 deal made with the business 

rescue practitioners of OCH and Optimum.  I was not party to setting up anything of 

the sort.  From my perspective the prepayment was made to enable Tegeta to 

secure urgently required coal for Arnot from Optimum.  If, however, others within 

Eskom were party to arrangements to get the money to Tegeta to enable Tegeta to 

make payment in terms of the 10 December 2015 deal, it would be troubling to me - 

that was not what had been put across to me at the time. 

136. The settling at an even later time of the penalty claim (in respect of which Optimum 

under Glencore’s control had not been willing to pay even a cent), occurred at a 

figure that was reasonably in the correct ballpark, after it had, apparently, during the 

build-up to the arbitration proceedings become apparent that a substantial 

miscalculation of the penalties had occurred originally. 
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137. I have been the subject of a still-ongoing trial by media by journalists and others, 

spearheaded principally by journalists employed in the Tiso Blackstar media group, 

including some, as identified and referred to in Mr Jacques Pauw’s book, The 

President’s Keepers, who “have contributed greatly to ending the careers of 

dedicated civil servants”.  The public and others in government and elsewhere have 

been taken in by the many falsehoods and misleading reports published about me, 

that are, on my reading, part of a frenzied campaign calculated to break Eskom and 

to discredit the Government.  I have been caught in the crossfire and, arising from 

the simple magnitude of the campaign, have been unable to defend myself against 

it.  It has all been very, very hurtful. 

“ CORPORATE GOVERNANCE AT ESKOM” 

138. Insofar as I have been requested to make a written submission to Eskom regarding 

“corporate governance at Eskom”, I am somewhat at a loss to understand what I 

am required to provide to the Portfolio Committee.  Eskom, as a corporate entity, is 

governed in terms of detailed written policies and procedures that are, in the usual 

course, regularly reviewed in three year cycles and subjected to renewed approval 

at various levels within the organisation.  The most important of these is probably 

Eskom’s “Delegation of Authority Policy”.   

139. Eskom’s policies and procedures are carefully crafted documents that have been 

compiled on the basis of Eskom’s institutional knowledge accumulated over many 

decades, sound business practices and a legal environment constituted of a wide 

array of regulatory provisions arising in terms of primary and subordinate legislation. 

U17-AZT-391ESKOM-07-396



-46- 
 
 

140. In any organisation, and possibly more so in an organisation of Eskom’s size, extent 

and geographical reach, policies and procedures that seek to achieve sound 

corporate governance can be undermined and circumvented by dishonest and 

corrupt officials at various levels within the organisation.  Such conduct also occurs 

at Eskom and has, unfortunately, occurred also at senior levels of management 

within Eskom.  I have referred to that already in the context of the action that I took 

at the beginning of 2017, after I had become Eskom’s interim GCE, pending 

investigation to move senior officials away from the positions where they were able 

to carry out their corrupt activities (which then, however, backfired on me, as I have 

referred to already). 

141. I can make no further comment save to state that I have throughout my career 

strived to comply and enforce compliance with Eskom’s policies and procedures 

and have resisted attempts e.g. by a previous Chairman of the board, Mr Zola 

Tsotsi, as referred to below, to pursue avenues that do not accord with Eskom’s 

internal rules.  I continue to subscribe to best practice corporate governance. 

ALLEGATIONS MADE ABOUT ME IN THE PROCEEDINGS BEFORE  THE PORTFOLIO 

COMMITTEE 

127. I now wish to address statements made regarding me before the Portfolio 

Committee by certain individuals that have testified before it which were false or 

misleading and calculated to damage my reputation. 
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Mrs Venete Klein  

128. Mrs Venete Klein was appointed director of Eskom during or about November 2014.   

She resigned during May 2017.  Mrs Klein was during her tenure as a director of 

Eskom at a stage the acting Chairperson of the People and Governance Committee 

of the Eskom Board. 

129. Mrs Klein testified before the Portfolio Committee to the effect that the Eskom Board 

appointed me as interim group executive despite the board’s knowledge that I had 

“defects”, supposedly a history of dictatorial conduct in respect of employees 

reporting to me by moving them around or having disciplinary action taken against 

them and that by my moving Messrs Abram Masango and France Hlakudi I “went 

too far”.  This was followed by the evidence leader suggesting to Mrs Klein that I 

was a “Hitler”, to which she agreed. 

130. Mrs Klein’s statement suggesting that I habitually acted in a dictatorial manner vis-

à-vis my subordinates in any period relevant to my appointment as interim Group 

Chief Executive was untrue and simply made to cast me in a bad light.   

131. During my tenure as Group Executive: Technology and Commercial, I was involved 

in disciplinary proceedings against three executives, being Messrs Sal Laher, Willy 

Majola and Malesela Sekhasimbe. 

132. Mr Sal Laher’s position was that of Chief Information Officer.  He was well-qualified, 

competent and a strong personality.  He a very good friend of mine within the 

Eskom employment context. 
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133. Mr Tshediso Matona,, at the time the Group Chief Executive had received a letter of 

complaint from Mr Mongezi Ntsokolo, the Chairman of the Executive Committee 

Tender Committee (known as EXCOPS), alleging that Mr Laher had not complied 

with Eskom’s prescribed commercial procedures.  The letter, dated 13 November 

2013, is document MMK 31 in the accompanying bundle.60  Mr Matona handed it to 

me.  He asked me to address the complaint and to take it up with Eskom’s Industrial 

Relations Department.  I did so and the representatives of that department 

requested that, pending investigation of the complaint by the department, Mr Laher 

should be suspended.  I on that basis did suspend Mr Laher.   

134. Mr Laher in 2015, while still on suspension, requested a separation package that 

Eskom agreed to.  I was at that time also on suspension.  After Mr Laher’s leaving 

Eskom he emigrated from South Africa.  I regarded his leaving Eskom as very 

unfortunate and a real loss.  However, apart from acting in relation to Mr Ntsokolo’s 

complaint at the request of Mr Matona, I had nothing to do with his leaving Eskom. 

135. It has been suggested during the proceedings of the Portfolio Committee that I was 

party to forcing Mr Laher out of Eskom to enable a contract for information 

technology systems with an entity referred to as T-Systems, allegedly a Gupta-

linked business, to be extended for two years.  The suggestion was unsubstantiated 

and incorrect.  I was not party to anything of the like and do not have knowledge 

that anything of the like occurred. 

136. Mr Willy Majola was again a very good friend and associate of mine within our work 

context.  His position was that of a Senior General Manager in Generation.  He had 

been charged for an act of negligence relating to the reliability of information that he 

                                            
60  MMK 31, bundle pp 187 – 188. 
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had provided.  He was found guilty and the disciplinary enquiry Chairman 

recommended that he be cautioned and reprimanded.  I felt that that sanction was 

too light in all the circumstances that prevailed at the time, including a complaint 

from the Minister of Public Enterprises that information emanating from Eskom was 

often unreliable.  After discussion with Mr Majola I applied a more severe sanction 

of two weeks’ suspension of his employment without pay (which is permissible in 

terms of Eskom’s employment policies and procedures).  The letter to Mr Majola in 

that regard, dated 24 February 2017, is document MMK 32 in the accompanying 

bundle.61  Mr Majola served his suspension, came back to work and that was that.  

We continued to work together without difficulty or lingering resentment from his 

side after his return. 

137. In regard to the disciplinary action taken against Mr Sekhasimbe I did play a 

decisive role.  

138. The context was that Mr Zola Tsotsi, then the Chairman of Eskom’s Board, came to 

see me during or about June 2014 to request that I should approve payment of a 

sum of some R69 million on the basis of invoices that a Japanese company, 

Sumitomo Corporation, had rendered to Eskom in respect of transformers that it 

had allegedly manufactured for Eskom that Eskom had not taken delivery of.  The 

issue was that Eskom had never contracted with Sumitomo for the manufacture of 

the transformers or issued a purchase order for the supply of these.  My staff in the 

Commercial Division was, as a result, not willing to process any payment to 

Sumitomo. 

                                            
61  MMK 189, bundle p 189. 
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139. I told Mr Tsotsi quite unequivocally that I could not recommend or approve any 

payment to Sumitomo for equipment that Eskom did not contract and issue a 

purchase order for.  I conveyed to him that I was not going to intervene and that 

Sumitomo’s request for payment had to be dealt with appropriately in terms of the 

prescribed procedures.  That included, potentially, that the matter be submitted to 

the relevant tender committee for consideration, which would be the only means 

through which any informal arrangements that might have been made with 

Sumitomo could be regularised and any payment could be approved.  Mr Tsotsi 

was not happy with my response. 

140. It subsequently came to my attention that, despite the fact that no purchase order 

had been issued to Sumitomo to manufacture and supply the transformers, Mr 

Sekhasimbe played an active part to procure that a letter be sent by Mr Tsotsi, in 

his capacity as Chairman of Eskom’s board, to Sumitomo Corporation stating that 

Eskom would pay for the transformers.  Such a letter being issued by the Chairman 

was irregular for a host of reasons, primarily that no contract existed, no purchase 

order had been issued and that the letter went out without the matter having been 

placed before the relevant tender committee to consider in terms of the prescribed 

procedures and then to approve or reject. 

141. In these circumstances I did insist that disciplinary action be taken against Mr 

Sekhasimbe.  He was, as a result, suspended on 2 March 2015.  A disciplinary 

hearing was convened towards the end of 2015 under the chairmanship of an 

independent chairman, Advocate Afsal Mosal, of the Johannesburg Bar.  He found 

Mr Sekhasimbe guilty of misconduct.  Mr Mosal’s finding is document MMK 33 in 
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the accompanying bundle.62  He later recommended Mr Sekhasimbe’s dismissal, 

which recommendation I accepted and effected. 

142. The matter, however, had adverse consequences for me because of my resisting 

Mr Tsotsi’s attempts to persuade me to act in a manner that was not compatible 

with Eskom’s policies and procedures.  While Mr Sekhasimbe was on suspension, 

on Sunday 8 March 2015, Mr Tshediso Matona, the CGE, spoke to me. He told me 

that he had been instructed by the chairman, Mr Tsotsi, that Mr Sekhasimbe had to 

be “unsuspended”.  I told Mr Matona that there were good reasons for Mr 

Sekhasimbe’s facing disciplinary proceedings and informed him of what it was all 

about.  I conveyed that I was not going to take action to “unsuspend” Mr 

Sekhasimbe.  Mr Matona then informed me that we would then be suspended. My 

response was that there was no reason whatsoever for my being suspended and I 

was, in any event, not going to succumb to any threats in this regard emanating 

from the (non-executive) Chairman. 

143. It was this event that led to my and, probably, Mr Matona’s, suspension on 11 

March 2015, engineered by Mr Tsotsi, supposedly to allow Dentons to conduct an 

“unfettered” investigation.   

144. It is possibly relevant that Mrs Klein’s testimony before this Committee was to the 

effect that Mr Tsotsi, after our suspension, proposed to the Board that Mr 

Sekhasimbe be “unsuspended” and be appointed as acting GCE.  The Board, 

apparently, refused. 

                                            
62  MMK 33, bundle pp 190 – 207. 
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145. Two months later, during the first week of May 2015 and while I was still on 

suspension, I was called into a meeting with Ms Suzanne Daniels, then recently 

appointed as Eskom’s acting Company Secretary, as well as Mr Zithembe Khoza 

and Mrs Klein, both directors.  I was then, out of the blue, presented with a letter 

headed “Proposed Terms for Settlement ” in terms of which I was to agree to my 

services with Eskom being terminated by my resigning and my then being paid 

R4 951 410,94 (before tax) in settlement.  The letter is document MMK 34 in the 

accompanying bundle.63  I refused this outright and was then told by Mrs Klein that I 

would then face investigation by Dentons. My response was that I had done 

absolutely nothing wrong and I was quite willing to face investigation or misconduct 

charges or whatever.  Ms Klein stated that I should, in any event, go and think 

about it.  Mrs Daniels about a week later arranged a meeting with me at the Protea 

Hotel in Midrand.  It was with the same people as before.  I again informed them 

that I had no intention whatsoever to resign and take the package. 

146. I was subsequently on a number of occasions interviewed by representatives of 

Dentons.  No criticism of me was made in any report that they made to Eskom’s 

board and my suspension was lifted and I returned to work on 20 July 2015. 

147. Mrs Klein has in the proceedings before the Portfolio Committee attempted to put 

me in a bad light because she harbours resentment against me as a result of the 

fact that I had refused to assist her husband, Mr Harold Klein, to procure a project 

management contract for his company in respect of the conversion of Eskom’s 

diesel driven OCGT generation plants to gas driven plants. 

                                            
63  MMK34, bundle p 208. 
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148. Mrs Klein during the second week of January 2017, after I had been appointed 

interim GCE, phoned me and requested that I should meet with her at her home in 

Mooikloof, Pretoria.  She stated that she had a private issue that she wanted to 

discuss with me.  I complied with the request and met with Mrs Klein at her home 

on Saturday, 14 January 2017.  Her husband participated in the meeting.  They 

informed me that they had a “problem” and Mrs Klein said that she needed me to 

solve it.  They explained the “problem” as being that Dr Klein’s company had 

tendered for project management contracts on the conversion of the OCGT units to 

gas project, but was not getting the jobs.  Mrs Klein said that she had taken her 

Absa pension money and had invested it in her husband’s business and he now 

could not get Eskom contracts due to her being a director of Eskom, while his 

competition was getting these irregularly.  Mrs Klein stated that she wanted me to 

do something about it.  I was surprised by what she put across because it was 

contrary to every Eskom rule regarding conflicts of interest.  I informed her and 

husband that I had no knowledge of the intricacies of the conversion projects at that 

time or of any irregularities in relation to the awarding of tenders in respect thereof.  

I told her that I would, however, look into the matter.   

149. I then phoned Dr Klein on, I believe, Monday, 16 January 2017, and arranged a 

meeting with him.  I, for purposes of the meeting, called in Eskom’s Chief Audit 

Officer, as well as members of the OCGT gas conversion project team.  I introduced 

Mr Klein to them when he arrived and asked them to hear him out regarding his 

complaints.  I then stepped out of the meeting. 

150. Mrs Klein’s attitude towards me changed from that time.  She must have expected 

that I would cause the contracts that had allegedly been “irregularly” awarded to be 

channelled to her husband.   
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151. Mrs Klein’s stating that in moving Messrs Masango and Hlakudi I “went too far” is 

telling.  As I have referred to already, my attempts to move corrupt officials who 

were harming Eskom in relation to the Medupi and Kusile projects from their 

positions was the precipitating turn of events that caused that I was taken out of 

play as Eskom’s interim GCE from mid May to the end of December 2017 and that I 

was eventually charged with misconduct on charges in respect of which there never 

was even a prima facie case.   

MS SUZANNE DANIELS  

152. Ms Suzanne Daniels was before my suspension on 11 March 2015 a Senior 

Manager in my office (in my capacity as Group Executive: Technology and 

Commercial) responsible for administration and legal matters in the Commercial 

Division.   

153. Mr Tsotsi resigned as Chairman of Eskom’s board shortly after I and my three 

colleagues were suspended in March 2015.  Ms Daniels was then, while I was still 

on suspension, moved to the Chairman’s office to serve in the capacity as Eskom’s 

acting Company Secretary and later its acting Corporate Counsel, i.e. head of the 

legal department. 

154. Ms Daniels was, as I have referred to already, regarded as an expert in relation to 

the various coal supply agreements in terms of which Eskom procured thermal coal 

for electricity generation at its coal fired generation plants.  She was intimately 

involved as a draftsperson of documentation, adviser on strategy and participant in 

negotiations on many contracts, also the Hendrina Coal Supply Agreement. 
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155. Ms Daniels played an instrumental role to instigate and promote the process that 

led to my first being put on leave in May 2017 and then being suspended in August 

2017, pending the disciplinary hearing that eventually took place. 

156. Ms Daniels testified to the Portfolio Committee that I played a role in procuring 

payment to Trillian Management Consulting (“Trillian”) of millions of Rands in 

circumstances where Eskom had no contract with Trillian and the payments were 

irregular, even referring to me as a “thief” in that context.  Her statements to that 

effect, which were also contained in a “report” that she submitted to the Minister of 

Public Enterprises64, were, however, lies.  The truth is to the very contrary – it was 

Ms Daniels who was pivotally involved in procuring payment directly to Trillian of 

R460 million in circumstances where I, in my capacity as interim CGE, had on more 

than one occasion declined to approve such payment. 

157. Trillian was a so-called “BEE partner” of McKinsey & Company South Africa 

(“McKinsey”).  Eskom’s relationship with McKinsey dates back to 2011 arising from 

Eskom’s instituting the so-called “Top Engineer” programme.  That programme had 

as its objective to train Eskom engineers to enable them to carry out functions, as 

employees of Eskom, that would often be contracted out to consulting engineering 

firms at high cost.   

158. McKinsey has before this Committee been described as “a global management 

consulting firm committed to helping institutions in the private, public, and social 

sectors achieve lasting success”.  It had apparently established its South African 

office in 1995 and was subsequently able to establish a reputation in the public and 

private sectors in South Africa as a sound business and management consultant.   

                                            
64  Sent to the Minister without Eskom’s Board’s consent or authority. 

U17-AZT-401ESKOM-07-406



-56- 
 
 

159. I am not aware of how McKinsey was originally introduced to Eskom.  I can say, 

though, that the “Top Engineer” programme has been very helpful to Eskom to 

develop the expertise of its engineers.  It continues to this day, still with intellectual 

property that McKinsey had provided, albeit that McKinsey itself is no longer a 

consultant to Eskom. 

160. BTC, Eskom’s Board Tender Committee, on 6 July 2015 approved that Eskom 

engage McKinsey as consultant in relation to four further areas of its operations, 

being procurement, coal purchases, generation and claims management, that 

Dentons had identified as areas of concern.  I was not at all involved in the 

processes that gave rise to the approval as I was on suspension at the time – I had 

no input in the whole process.  The understanding that I achieved later was that the 

contract then concluded with McKinsey had been contracted on a so-called “risk 

basis”, i.e. on the basis that McKinsey would be remunerated on a percentage basis 

calculated with reference to proven cost savings, but subject to agreed maxima. 

161. A further contract was concluded with McKinsey on 10 September 2015.  The 

contract was still targeted at the areas in respect of which the BTC had given its 

approval on 6 July 2015, but was of a more urgent and immediate nature.  

McKinsey was in terms thereof engaged to assist to resolve the cashflow problems 

that had arisen for Eskom, to assist to design and develop a strategy within the 

regulatory environment that Eskom faced so as to enable Eskom to operate within 

ever more constrained means and to assist to update the “cost to completion” 

business cases for the Medupi and Kusile projects.  The contract was for a fixed 

price of R101 million running over an eight month period and was approved as a 

“Sole Source Procurement” arising from McKinsey’s proven expertise as a 

consultant and its service delivery in the past.  I, along with Eskom’s Chief Financial 
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Officer, Mr Anoj Singh, recommended the engagement of McKinsey on this basis 

and it served before and was approved by the BTC on that basis.  I am not aware 

that any criticism has been raised about this contract. 

162. I do not know how Trillian got involved with McKinsey.  However, representatives of 

Trillian, acting on McKinsey’s behalf, started participating in functions executed by 

McKinsey as from some time at the beginning of 2016. 

163. Trillian apparently submitted an invoice for R30,6 million directly to Eskom early in 

February 2016.  I was not aware of it at the time, but became aware on 10 February 

2016 during a meeting that I had with Ms Bianca Goodson, then Trillian’s CEO.   

164. I do not know exactly how the meeting was arranged.  Ms Goodson submission to 

the Portfolio Committee stated that it had been arranged by what she referred to as 

the “executive assistant” of a Mr Stanley Shane.  That is possible, but I cannot 

confirm it. 

165. Ms Goodson utilised the meeting as an opportunity to convey, in a rather emotional 

manner, that her perception was that McKinsey was side-lining Trillian in relation to 

the consultancy functions that it was supposed to execute on the McKinsey 

contracts.  I explained to her, kindly, that it was not a matter that I could concern 

myself with – even if her complaints were justified, it was a matter between 

McKinsey and Trillian.  She did also request that Eskom should pay the invoice that 

had been submitted directly to Trillian and also that I should agree that future 

invoices be submitted to Eskom directly and be paid directly to Trillian. 
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166. I dismissed these suggestions out of hand.  To quote what Ms Goodson stated in 

her submission to the portfolio committee: 

 “3.18.7. When we spoke about TMC’s direct invoicing to Eskom [as I had been 
instructed to do], Matshela responded that he understood TMC’s request to 
invoice directly, but could not support it – simply put, there were no 
contracts in place between Eskom and TMC.” 

167. Approximately a year later, during February 2017, I was again confronted with a 

request that direct payment be made to Trillian, this time of the sum of R460 million.  

This occurred in terms of a memorandum, dated 17 February 2017, supported, 

among others, by Ms Daniels, that recommended and requested that I approve 

direct payment of the said sum to “McKinsey & Company and the BBBEE partner”.  

The document is document MMK 35 in the accompanying bundle.65  I declined to 

sign off on the document for the same reason as before – I could not authorise 

payment to an entity with whom Eskom had no contract. 

168. I was not involved in the approval of the now controversial payments that Eskom 

made to Trillian.  I did not approve any such payments and first learnt that direct 

payment had been made to Trillian through the press. 

169. The long and the short of it is that Ms Daniels’ attributing responsibility to me for 

Eskom’s payments to Trillian is pure fabrication.  I had at the very outset, when 

Trillian became involved with McKinsey at the beginning of 2016, refused that 

Trillian’s invoices be paid by Eskom and I again declined to sanction such payments 

when MMK 35 was submitted to me for approval.  I am not aware of how exactly the 

payments to Trillian were authorised or processed. 

                                            
65  MMK 35, bundle pp 209 – 210. 
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    Parliament of the Republic of South Africa, Cape Town 
    Attention:  Hon DZ Rantho, MP 
    Email:  dmocumi@parliament.gov.za 
 
FROM   : Ms. Dudu Myeni 
     
DATE   : 05 March 2018 
 

BY EMAIL 

 

STATEMENT TO THE PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISES 

 

1. PURPOSE 

 

1.1. This document is a response to the “Invitation” letter directed to me from the 

Portfolio Committee on Public Enterprises (hereinafter to be referred to as 

the “Portfolio Committee” or “Committee”) dated 21 February 2018. 

 

1.2. This document is also a formal submission of my Statement (hereinafter to 

be referred to as the “Statement”) to Portfolio Committee on Public 

Enterprises in response to the allegations made against me by a former 

Chairperson of Eskom Board. 

 

2. BRIEF INTRODUCTION AND BACKGROUND 

 

2.1. My inability to appear before the Committee as originally envisaged for 28 

February 2018 was communicated to your Committee Secretary through a 

formal letter, which apparently did not get received by the Committee 

Secretary. Sending an SMS was because I realized that the email was stuck 

on the outbox, and it was late, to find any internet outlet opened. I do 

apologize for sending an SMS to the Committee Secretary. 

 

2.2. The Statement addresses the allegations as per the transcripts and 

Statement made by former Eskom Chairman, Mr Zola Tsotsi (hereinafter to 

be referred to as “Mr Tsotsi” or “Tsotsi”). 

 

2.3. The Statement will demonstrate that I had, at all material times, conducted 

myself with an unquestionable integrity and not in a manner that Mr Tsotsi 

had sought to impugn my dignity through his unfounded allegations. 
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STATEMENT TO THE PORTFOLIO COMMITTEE ON PUBLIC ENTERPRISE  

1. I would like, at the outset, to express my profound gratitude to the Portfolio Committee 

of Public Enterprises for affording me the opportunity to respond to the allegations 

made against me. I appreciate this opportunity as it affords me sufficient space to put 

matters into context in order to clear my name on the allegations by Mr Zola Tsotsi, 

which allegations, contained in Mr Tsotsi Statement. I will demonstrate in this 

Statement that Mr Tsotsi’s allegations have not been substantiated and that he was 

reckless and his Statement is a fabrication.  I will rely on my memory as I have not 

received minutes of meetings, or written directives from the Former President, or the 

list referred to, of Names of Executives handed to Mr Tsotsi by me at the Durban 

meeting as alleged.  

 

2. My immediate reaction, when I received from your esteemed Office, the Statement 

filed by Mr Tsotsi as well as the transcripts of his testimony, was that he undertook the 

task of appearing before your Committee as extemporaneous, without serious 

reflection on the issues he would ventilate and he did not consider the ramifications of 

doing so. His Statement is, in my deduction, a fabrication, contempt to the Committee.  

He was, in his entire appearance reckless, in my view.  

 

3. I wish to firstly place on record, that I take umbrage about the manner in which Mr 

Tsotsi had chosen to use his appearance in Parliament to make allegations which are 

untrue and wholly unfounded. I hence wish to express my utmost dismay and 

disappointment at his utterances. 

 

U17-AZT-610.2ESKOM-07-617



3 | P a g e  
 

I submit that the Statement he filed before your Committee is unsubstantiated with a 

conspicuous omission of objective facts, and without evidence to adduce, holding that 

his Statement should be declared as injurious, untrue, and vexatious. Nowhere in his 

Statement is he making reference of any objective evidence to prove his allegations.  

 

His utterances are misleading to the public and indeed one tends to question his 

motive. The decisions he alleges were taken, per my instruction are too serious, as 

such, am shocked that he would simply forget his role and responsibilities, as a 

matured, experienced and seasoned Chairperson of the Board of the largest SOE. 

 

4. Secondly I also want to state categorically to the esteemed Committee that I had at no 

stage called Mr Tsotsi requesting a meeting, contrary to his futile assertions.  His 

Statement is fatally flawed and is not assisting to provide evidential proof of my request 

to the meeting in question. I want to put it on record that Mr Tsotsi is the one who was 

desperate to meet me and not the other way round. The truth is that it was he (Mr 

Tsotsi) who tried desperately to get a meeting with  me using a third party. It is also 

factually true that it was a result of Mr Tsotsi’s insistence that I eventually acceded to 

his meeting request, which eventually took place in Durban. This meeting was not the 

first meeting, and this is not mentioned anywhere in his statement. Again the date of 

the said meeting in Durban per his submission is not accurate. What is really the 

motive?  
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5. I further wish to place it on record that former President JG Zuma had at no stage ever 

instructed me to fire any person whether at SAA or anywhere else, contrary to Mr 

Tsotsi’s nugatory claim that Mr Zuma issued such instructions. That omitted instruction 

by the former President does not exclude Eskom. At the level of the Former President, 

one would expect a written directive to the Minister of Chairman of the Board. Also 

important to state is that I never ever expressed a wish (let alone a demand) to Mr 

Tsotsi or anyone to dismiss any person from their employment, either at SAA where I 

was a chairperson of the Board or anywhere else outside of the SAA, including 

employees – past and present – at Eskom. When Mr Tsotsi made this allegation, he 

should have provided you with hard evidence to prove that former President issued 

such an instruction regarding dismissals or suspension of executives at Eskom. Let Mr 

Tsotsi objectively prove this allegation.  

 

6. The allegation expressed by Mr Tsotsi that I was engaged in a plan or process aimed 

at causing some executives fired at Eskom is not only untrue, ludicrous but such an 

allegation is bordered on nothing other than his hubris. I have had no role of any kind 

at Eskom, as it is a factual position that I neither worked at this SOE nor was I ever a 

member of its Board. It is thus my submission to the Committee that sense should 

prevail in the mind of any reasonably thinking person to understand that in my capacity 

as the then Chairperson of another Board, being the South African Airways, I would not 

possess any authority to get involved into and/or exert any influence into the affairs of 

any State Owned Entity, including Eskom.  
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I believe it should impress on any reasonable person to deduce that my previous role 

at SAA and the presumption of my role in Eskom in terms of causing some executives 

to leave, are legally immiscible and incongruous.  Why would Mr Tsotsi agree to such 

instructions? What was being hidden here? Does this mean that Mr Tsotsi became a 

Chairman of the Board of Eskom without understanding the roles and responsibilities 

of a Chairman, or at least a Director? Can we simply believe that anyone at his position 

could simply be instructed, while having no role in an entity such as Eskom? Why did 

Mr Tsotsi be naïve and get misled? The allegation that I had attempted to interfere in 

internal processes of Eskom is therefore fatally preposterous and is perhaps made with 

malicious motive by Mr Tsotsi.  

 

7. The allegation that I gave Mr Tsotsi a list of names of Eskom executives which he 

should dismiss is utterly false. It should thus be inconceivable to believe that a person 

of the calibre of Mr Zola Tsotsi who is an experienced professional could allow 

someone to instruct him to fire executives in a company over which he presides as 

Chairperson. This claim is absurd and thus begs a question as to what in fact Mr Tsotsi 

is concealing to the Committee. The names mentioned are people I had never met 

before, except for the then former DG of Public Enterprises who was at Eskom.  

 

8. I maintain that I have no knowledge of the Executives mentioned in the Mr Tsotsi 

Statement nor would I be privy to any acts of wrongdoings these individuals might have 

allegedly committed within Eskom. 
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It would have been easier for me if I had been given minutes and the said list list in 

question which is alleged to have been compiled by me. I should also mention that the 

two matters which was worrying Mr. Tsotsi was his ousting by the Board, and the 

“Load Shedding”. In his statement he is conspicuously silent on these two matters. 

 

9. The substantive  basis of my meeting with Mr Zola Tsotsi, former Chairperson of 

Eskom are summarized as follows:- 

 

(a) As I mentioned above, Mr Tsotsi requested to meet me, seeking an advice and 

guidance around the legal and governance issues at Eskom.   

 

(b) He insisted that he wanted to act fast to remove some executives at Eskom, 

failing which he said he feared that the board would remove him. However it did 

not come out clearly why the Board would want to get rid of him. He 

subsequently resigned, but he did not state the reasons why he resigned. 

 

(c) The position I articulated to Mr Tsotsi was that no Board Chairman could be 

removed without reasons, if he had not done anything wrong. Secondly, no 

Chairman of the Board can act alone on such serious matters, which would 

affect executives or any matter affecting the company. I still maintain that 

position.  
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I pointed out to him that Boards and Board Chairpersons should operate within the 

regulatory framework in terms of company policies that ought to be followed at all 

times. The board needed to be taken into confidence, and ultimately, has to take a 

resolution on all matters, within the confines and limitation of the company policy 

framework.  I mentioned to him that decisions of such nature would require sound and 

solid legal advice.  

 

(d) Mr Tsotsi asked me whether I had a legal adviser in my previous capacity as the 

SAA Board Chairperson, I told him that my legal advisor would tell him the same 

thing.  At this meeting, there was no legal advisor, and this Statement of Mr 

Tsotsi does not mention this, by mistake or deliberately. He insisted that I 

introduce him to my legal advisor which I subsequently did. My advice was 

further confirmed by the Legal Advisor, and that he had no powers to hire and 

fire people willy-nilly, and he could not appoint even the legal advisor without the 

Board approval. At this meeting I did mention to Mr Tsotsi that he has to advise 

the Minister of what he was planning to do. All this was done genuinely, without 

knowing that it was perhaps a “set up”. Who knows? 

 

(e) I was shocked when i read a Statement before the inquiry where Mr Tsotsi 

stated that he was summoned by the former Chairperson of SAA and given 

instructions and that the former President JG Zuma was in the meeting. It's a 

misleading statement and totally untrue, as I mentioned already. Mr Tsotsi 

should provide at least the minutes of such a meeting where the President was 
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participating, issuing verbal instructions, and by-passing the Shareholder 

Minister and the Board, something unheard of. 

 

10. I hereby submit to the Committee by putting it on record that Mr Tsotsi had been 

apparently facing numerous problems, as alleged, in his previous role as the 

Chairperson of Eskom. He has deliberately deflected from his problems by using both 

my name and that of former President to conceal his deep seated problems. This 

raises this pertinent  question:  Why did Mr Tsotsi resign from Eskom?  I submit that 

the statement given to the Portfolio committee by Mr Tsotsi is inaccurate and 

misleading to the public.  

 

11. On the internal Eskom matters, I respectfully deny any knowledge on my part, as 

alleged about Eskom’s managerial, financial or operational issues. With the benefit of 

hindsight, Mr Zola Tsotsi must declare in public why he was worried about load 

shedding, and why he did not explain to the Committee why he decided to resign his 

position at Eskom. Why did the board want to remove him? 

 

12. It might help that Mr Tsotsi declares his personal involvement in Eskom’s business so 

that he does not join the chorus of those wishing to implicate some people to cover up 

their own corruption by hiding behind certain names, like former President Zuma has 

become obloquy (a badly spoken person) in the modern day South Africa. 
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13. THE FACTUAL INACCURACIES OF STATEMENT BY MR ZOLA TSOTSI ABOUT 
MEETING WITH ME  

 
 

i. First it is factually true that Mr Tsotsi met me, at his request as stated above, in 

Durban, but not in the presence of my son as he alleges. I met him in the presence 

of the person who was advising us legally. I introduced Mr Tsotsi to Mr Linell.  

 

ii. Secondly it is factually untrue that I was leading the meeting. I did not outline any 

purpose of the meeting as alleged by Mr Tsotsi. He had wanted me to introduce 

him to a legal advisor who happens to be Mr Linell. I had already briefed Mr Linell 

why we had to meet the Chairperson of Eskom.  It turned out that most of the 

things, points I raised to Mr Tsotsi was correct according to Mr Linell. There were 

certainly no short cuts especially if you were worried about being removed and also 

if you had things to hide.  

 

iii. Thirdly the Former President was not part of my meeting with Mr Tsotsi at any 

point. The President greeted us in the room where we were. The burden of proving 

that the former President was part of the meeting rests on Mr Tsotsi who should 

provide the minutes or evidence of the Former President’s involvement in that 

meeting.  He can also empower me on pleasantries he refers to on the side of the 

Former President. 

 

iv. Fourthly I need to stress that my being at the Former President’s Official Residence 

in Durban was as per a prior commitment for a meeting on a different matter, which 

had nothing to do with Eskom or SAA.  
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v. Furthermore it is not true that I have had a prior knowledge of financial performance 

and operational matters of ESKOM other than the information Mr Tsotsi voluntarily 

shared with me, including but not limited to “Load Shedding.”  The claim by Mr 

Tsotsi that I spoke about a War Room of ESKOM is totally untrue. 

 

vi. I should further state that the most pressing issue was not about ESKOM but was 

about Mr Tsotsi himself.  Prior to that meeting, he had shared with me his concern 

that the Board wanted to get rid of him, and that some executives at Eskom should 

be dismissed.  He therefore needed help (of legal nature) urgently. 

 

vii. I need to reiterate that I do not know ESKOM executives, nor did I know any of their 

acts of alleged wrong doing. I was there to advise him as a colleague at his behest, 

and hence I introduced him to a legal adviser at that meeting in Durban.  

 

 

14. CONCLUSION 

 

In concluding I wish to apologize for being unable to appear before the Committee on 

28 February. 

I would like to assure the Hon Acting Chairperson that I respect the Members of the 

Portfolio Committee and Parliament. I had, at all material times, conducted myself with 

an unquestionable integrity and not in a manner that Mr Tsotsi had sought to impugn 

my dignity through his unfounded allegations. 

I hope that this Statement will be welcomed by the esteemed Committee 
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Ms D Myeni 

 

____________________ 

05 March 2018 
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Statement on the Cabinet meeting of 10 December 

2014 

11 December 2014 

From the outset, Cabinet would like to clarify the misperception that President Jacob Zuma 

has refused to answer questions in Parliament. Cabinet also noted efforts by Deputy President 

Cyril Ramaphosa to interact with political parties in the National Assembly following chaotic 

scenes recently. 

The Constitution of the Republic of South African stipulates that the President is accountable 

to Parliament.  The President has continuously fulfilled his role of accounting to 

Parliament.  He has been answering written and oral questions posed to him by the members 

in both the National Assembly and the National Council of Provinces (NCOP). 

The President went to orally answer questions in the National Assembly on 21 August 2014. 

Unfortunately Honourable Members disrupted him whilst answering the 3rd of 6 questions 

posed to him.  It is the Honourable Members who, through their own disrespectful behaviour, 

who disrupted the President as he was answering questions. Those who prevented the 

President from orally answering questions in the National Assembly have no moral grounds 

to twist the facts and suddenly claim that it is the President who does not want to orally reply 

to Honourable Members' questions. The National Assembly has since censured those 

Honourable members who disrupted The President. 

Further, Cabinet is not aware of any Order Paper in the National Assembly which had 

scheduled the President to answer oral questions after the disruption of his oral 

replies.  Therefore it cannot be true that the President has refused to answer questions in the 

National Assembly. 

Cabinet remains concerned over the disruptive effect the recent power outages are having on 

the daily lives of South Africans and its impact on households and businesses across the 

country. Cabinet adopted a five-point plan to address the electricity challenges facing the 

country. The lack of sufficient capacity to meet the country’s energy needs remains a 

challenge and all attempts are being made to ensure that we overcome the tight energy 

situation. To meet the country’s future energy requirements government is implementing an 

energy mix which comprises of coal, solar, wind, hydro, gas and nuclear energy. In future 

biomass, wind power, solar power and hydro-power will contribute 11.4 Gigawatts of 

renewable energy to the grid. Since 1994, five million more households were connected to 

the grid. In 2004 this increased to 12 million households. This happened without additional 

power stations being built. This increase of households was set off the existing grid. Cabinet 

has adopted a five point plan. 

Today Eskom will sign an MoU with the Strategic Fuel Fund and Transnet Ports Authority so 

that the country can be assured of a regular supply of diesel. The focus will be given to 

improve the strategic maintenance and operational efficiency to ensure that the level of 

efficiency is increased from the 72% currently to the target of 80%. Eskom will present a 

detailed finance plan to manage its cash flow beyond 2015. This plan will be presented to the 

IMC by December 2014. Simultaneously government will finance the funding model. 
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Cogeneration options will be pursued with the sugar paper and pulp industries to harness 

waste energy to the extent of 1000 megawatts. There are significant opportunities for the 

importation of gas. A coal independent power producer programme will be launched by the 

end of January 2015 with generation capacity of 2 500 megawatts. We are therefore 

appealing to the public to help our country to reduce the demand of energy which means 

switching off electricity when not in use. We will have some relief from the 15th December 

2014 when manufacturing and industrial processes close for the year. A technical team war 

room for the implementation of the five point plan is constituted with immediate effect.  The 

five point plan addresses the strain our electricity system faces. The plan covers: 

(I)  the interventions that Eskom will undertake in the period over the next 30 days, 

(II) harnessing the cogeneration opportunity through the extension of existing contracts with 

the private sector; 

(III) accelerating the programme for substitution of diesel with gas to fire up the diesel power 

plants; 

(IV) launching a coal independent power producer programme; and 

(V) managing demand through specific interventions within residential dwellings, public and 

commercial buildings and municipalities through retrofitting energy efficient technologies. 

Cabinet is concerned about the performance of some of the State-owned companies, in 

particular South African Airways (SAA), the South African Post Office and Eskom. These 

State-owned entities play a critical developmental role within the South African economy. 

The President has assigned the Deputy President Cyril Ramaphosa to oversee the turnaround 

of three state-owned companies, namely South African Airways (SAA), Eskom and the South 

African Post Office. Working with the relevant Ministries, the SAA will be transferred from 

the Department of Public Enterprises to the National Treasury. The Presidency will closely 

monitor the implementation of the turnaround plans of these three critical state-owned 

companies that are drivers of the economy. 

1. Implementation of Key Government Programmes 

1.1. Cabinet welcomes the positive outcomes of the President’s State Visit to the People’s 

Republic of China from 4 to 5 December 2014, which is a true reflection of the deepening 

bilateral, trade and investment relations between South Africa and China. 

South African businesses are urged to take advantage of the new economic opportunities that 

our relationship with China offers. Last week’s adoption of the China-South Africa 5-10 Year 

Framework on Cooperation entrenches implementation of the agreements entered into since 

the conclusion of the Beijing Declaration in 2010 and expands on the Comprehensive 

Strategic Partnership. 

1.2. Cabinet lauds the Department of Basic Education, Provincial Education Departments, 

principals, teachers and learners for their perseverance as we conclude another busy academic 

year. 

The Minister of Basic Education Angie Motshekga will announce the outcome of the 2014 

National Senior Certificate (NSC) examinations on 5 January 2015 with results being 

released to candidates on 6 January 2015. 

Cabinet encourages learners who qualify for higher education studies to explore all available 

opportunities. Those learners who have not yet been accepted at an institution of higher 

learning at the time of the release of the NSC results should make use of the Central 

Applications Clearing House (CACH) service in January and February 2015.  This service 

makes a register of potential candidates that meet institutions' minimum admission 

requirements to all Post-School Education and Training (PSET) institutions in South Africa. 
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The service also offers career advice and assists prospective applicants with possible 

alternatives. The service can be accessed through the call centre on: 0800 356 635 or through 

an SMS with name and identity number to 49200. 

1.3. Cabinet welcomes the release of the 2014 Annual National Assessments (ANA) last 

week which shows an upward trend in performance of all grades except Grade 9. 

The ANA remain a powerful tool to assess the health of our education system and where 

immediate interventions are required as identified for the Grade nine learners in mathematics. 

1.4. Cabinet thanks all South Africans, civil society and the media for their participation in 

this year’s 16 Days of Activism campaign under the theme: ‘Count me in: Together moving a 

non-violent South Africa forward’. 

The call to all South Africans to ‘Count me in’ seeks to ensure the longevity of established 

partnerships by translating our activism during this period into everyday actions throughout 

the year so that we can eliminate the scourge of violence against women and children. 

1.5. South Africa will mark National Reconciliation Day on 16 December 2014 under the 

theme: ‘Social Cohesion, Reconciliation and National Unity in the 20 Years of Democracy’ 

at the Ncome Museum in the uMzinyathi District Municipality, KwaZulu-Natal. 

1.6. Cabinet conveys its gratitude to all South Africans and the international community that 

commemorated the anniversary of the passing of the country’s first democratically elected 

President Nelson Mandela on 5 December 2014. 

We must stay true to Madiba’s legacy by continuing his unwavering dedication to 

democracy, selflessness, reconciliation, service to humanity and striving for a better life for 

all. It is through these values and dedication to the service of humanity that we remain 

inspired to become a united and prosperous nation. 

2 Key Cabinet decisions.   

2.1. Cabinet approved that the 2013/14 performance report of the Research and Development 

(R&D) Tax Incentive programme be tabled in Parliament. 

Government offers R&D tax incentive in terms of Section 11D of the Income Tax Act, 1962 

in order to encourage private sector R&D activities. South Africa offers 150% deduction on 

approved operational expenditure incurred on R&D activities and is recognized to be 

amongst the countries that offer the more generous tax incentive for R&D. 

The incentive which has been in place since November 2006 saw 810 companies 

participating, as at February 2014. From 2005/06 to 2012/13 companies reported an estimated 

R44.1 billion R&D expenditure, and National Treasury estimated that just over R3,2 billion 

was claimed in R&D tax deduction from SARS. 2013/14 saw 44.2% Small and Medium 

Enterprises (SMEs companies with an annual turnover of less than R40 million) participating 

in the R&D tax incentive. 

2.2. Cabinet was updated on progress made with the MeerKAT project, the collateral benefits 

that have accrued to the local communities and South Africa, and the international 

negotiations underway relating to the hosting of the SKA project. 

The construction of the MeerKAT telescope – the pathfinder to the eventual SKA – is 

progressing well, with significant opportunities for the local South African industry. A 

number of cutting-edge technology developments are being driven by South Africa, 

especially in the area of high performance computing. Local communities in the Northern 
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Cape have also benefitted through the many social investment partnerships. 

On the international front, the hosting agreement, the funding model for the SKA and the 

procurement policy are being discussed and finalised. Negotiations are also continuing on the 

establishment of an inter-governmental treaty organisation. 

Cabinet approved a joint task team between the Ministers of Science and Technology and 

Higher Education and Training to identify the required human resources as well as to ensure 

that academic and other research institutions are aligned to the development and needs of the 

MeerKAT, SKA and similar projects. 

Cabinet also approved collaboration between the Ministers of Science and Technology and 

Small Business Development should opportunities arise for empowering and capacitating 

Small and Medium Enterprises in light of the potential economic impact. 

2.3. Cabinet approved for Statistics South Africa to conduct stakeholder consultations in 

preparation for the amendment of the Statistics Act, Act 6 of 1999. 

Consultations between the organs of state and other relevant organs are necessary to facilitate 

the development of the series of data collections needed for the National Development Plan. 

2.4. Cabinet was briefed on the compliance of Members of the Senior Management Service 

(SMS) with the Financial Disclosure Framework, which is monitored by Parliament. 

Of the 5 425 SMS members in national departments who were required to submit their 

financial disclosures forms for the 2012/13 financial year, the Public Service Commission 

(PSC) received 4 413 (81%) by the due date of 31 May 2013. 

Cabinet highlights that a culture of zero tolerance for non-compliance should be entrenched 

in the day to day functioning of the State. 

2.5. Cabinet was briefed on the 2013/2014 audit outcomes of the Public Finance Management 

Act (PFMA) compliant institutions and on the tabling status of their annual reports and 

financial statements. 

There has been an improvement in compliance by institutions on the timeous tabling of their 

2013/2014 annual reports and financial statements. For the year under review 417 PFMA 

compliant institutions were required to table their annual reports and financial statements by 

30 September 2014, 379 institutions (91%) met the deadline which is a 7% improvement 

from the 353 in the previous year. 

Cabinet approved that Accounting Officers and Accounting Authorities submit to their 

relevant Executive Authorities corrective steps that would be taken to address concerns raised 

in their audit reports. 

Cabinet supports the need for Executive Authorities to monitor the progress made to address 

concerns raised in Audit Reports and to receive regular updates thereon. 

2.6. Cabinet approved a range of steps to reform the Supply Chain management (SCM) 

system. These include: (a) supply chain management performance criteria to be included in 

the performance agreements of Accounting Officers as from 1 April 2015; (b) Accounting 

Officers to conduct a capacity review of SCM staff and to take remedial action where 

required; (c) Accounting Officers to brief Executive Authorities quarterly on the SCM 

performance in their department, municipalities or entities. 

Cabinet also approved for the Office of the Chief Procurement Officer to accelerate the SCM 

reform by modernising the function in the public service. The Office of the Chief 

Procurement Officer has embarked on a strategy to simplify, standardise and automate 

procurement. 

The National Treasury will conduct consultations with the National School of Government 
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with a view to develop a curriculum on training and standardisation of professional 

qualifications. 

2.7. Cabinet approved the submission of South Africa’s Periodic Report (2002-2013) on the 

United Nations (UN) International Convention against Torture and Other Cruel, Inhuman 

Degrading Treatment or Punishment to the UN Human Rights Council. 

Compilation and submission of this report demonstrates governments’ commitment to the 

global effort to protect and promote human rights. South Africa fully complies with the 

Convention in that it has criminalised torture, and Courts may now prosecute torture in terms 

of statute and not common law. 

The Report provides South Africa with an opportunity to assess its compliance or lack thereof 

with international obligations. The fight against torture is in line with South Africa’s key 

priority of ensuring safer communities which is in line with the National Development Plan. 

2.8. Cabinet noted the draft White Paper on the Police. The 2014 White Paper on Police 

emanates from a review of the 1998 White paper on Safety and Security. The review 

reassessed how the practice and understanding of crime prevention has developed in South 

Africa post 1994. 

The White Paper responds to the National Development Plan Vision 2030 by articulating the 

need and framework for a professional police service that is skilled, accountable and 

community-centered. In addition the police service is required to operate in an integrated 

manner within the Criminal Justice System in executing its constitutional mandate. 

2.9. Cabinet approved that the draft Youth Policy 2014-2019 be made available for public 

comment. The draft policy is a progression from the first 2009-2014 Youth Policy. Youth 

development is at the core of South Africa’s development agenda; the National Development 

Plan has a youth lens aimed at nurturing a demographic dividend. 

The 2014-2019 policy ensures that the youth dividend is realised. Implementation of the 

policy will intentionally enhance the capabilities of young people to transform the economy 

and society by addressing their needs for holistic development, particularly those outside the 

social, political and economic mainstream. 

2.10. Cabinet also approved publication of the draft National Disability Rights Policy in the 

Government Gazette for public comment. This serves to: update the White Paper on an 

Integrated National Disability Strategy, integrates both the obligations in the United Nations 

Convention on the Rights of Persons with Disabilities and the provisions of the Continental 

Plan of Action for the African Decade of Persons with Disabilities with South African 

legislation, policy frameworks and the National Development Plan 2030. 

2.11. Cabinet approved the proposed vision for the Border Management Agency of South 

Africa as a basis for the business case and enabling legislation as work in progress. 

Cabinet also approved that a pilot site be established and a proper legal framework be put in 

place. 

A two-phased approach will be used to establish the Agency: 

 Transition Phase (January 2015-December 2016) –used to start legislative drafting 

and its enactment and to make government initiatives in the borderline environment 

more visible. There will also be a continuation with current collaborative efforts at 

Ports of Entry under formalised multiparty agreements to strengthen the Border 

Control Operational Coordinating Committee’s management authority. 
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 Agency Phase (January 2017 and beyond) – entails implementation of legislation to 

operationalize the Agency as a Public Entity in the Ports of Entry environment and to 

provide for the expansion of its mandate and functions to include the air, land (Border 

Guard) and maritime (Coast Guard) border environment. 

The experiences of the transitional phase (including the pilot) will better inform the final 

proposals. 

2.15 Cabinet approved the relocation of the lead agency role for the Border Control 

Operational Coordinating Committee from the South African Revenue Service to the 

Department of Home Affairs. 

2.16 Cabinet was briefed on the results of a pilot audit on transformation in a sample of 

National Sport Federations. This provided the extent to which sport bodies in South Africa 

have transformed over the last two decades since the targets for transformation in sport were 

set. The results will be used by the Department of Sport and Recreation to provide focused 

support to those federations that need administrative support. 

The purpose of the study was to establish a draft framework for evaluating the transformation 

in the different dimensions of the transformation charter; performance levels, demographics, 

access, skills and capabilities, governance, employment equity, and preferential procurement. 

Based on the lessons learnt from the first pilot study, the second phase of the audit began in 

March 2014. The scope of this audit covers all 16 priority sport codes. 

2.17 Cabinet declared an annual National Recreation Day on the first Friday of October each 

year. This will provide an opportunity to all South Africans to actively be involved by 

participating in recreation activities that will improve their health and well-being. 

A healthy and active citizenry is a key factor in realising the National Development Plan. 

To fully exploit the potential of recreation, the National Recreation Day needs solidarity, 

joint activities and cross-sectoral initiatives. To this end Cabinet also approved the 

establishment of a National Steering Committee. 

3. Bills 

3.1. Cabinet approved publication of the second draft of the Financial Sector Regulation Bill 

and its submission to Parliament as well as the release of the Draft Market Conduct Policy 

Framework for public comment. The draft framework will enable the public to be better 

informed when commenting on the Bill. 

3.1.1. The Second draft Financial Sector Regulation Bill, 2014 follows comments received on 

the first draft which was approved by Cabinet in December 2013. The aim of the Bill is to 

make the financial sector safer by implementing the ‘twin peaks’ regulatory system, which is 

a comprehensive and complete system for regulating the financial sector, prioritising the 

customer and protecting their funds. 

The ‘twin peaks’ approach to financial regulation underpins a comprehensive regulatory 

system, with two aims: (a) to strengthen the financial stability and soundness of financial 

institutions by creating a dedicated ‘Prudential Authority’ (within the South African Reserve 

Bank) and (b) to protect financial customers and ensure that they are treated fairly by 

financial institutions by creating a dedicated Financial Sector Conduct Authority, which also 

supervises how financial services conduct their business. 

The Bill will provide the Financial Sector Conduct Authority and the Prudential Authority’ 

jurisdiction over all financial institutions and provide them with a range of supervisory tools 

to fulfil their mandates. 
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This goes beyond two regulators as it sets up an underlying and harmonised system of 

licensing, supervision, enforcement, customer complaints (including ombuds), appeal 

mechanism (tribunal) and consumer advice and education. 

3.1.2. The Draft Market Conduct Policy Framework drives fair treatment of customers in the 

financial sector, which is a key lesson for South Africa from the 2008 Global Financial 

Crisis. While South Africa’s financial sector has proven to be resilient, government has 

recognised that the sector could be delivering better outcomes for financial customers and the 

economy. 

There have been a number of well-known market conduct failings in South Africa’s financial 

sector, and government has intervened to address these. However, the persistence of 

systematic market conduct challenges has highlighted the need for a more comprehensive and 

holistic approach to addressing the problem of poor conduct across the financial sector in its 

entirety. 

3.2. Cabinet approved submission of the Plant Breeders Rights Amendment Bill to 

Parliament. The Bill amends the Plant Breeders’ Rights Act, 15 of 1976. The Bill aims to 

strengthen the protection of intellectual property rights relevant to new varieties of plants. 

Such protection contributes to economic growth as it has a positive impact on the 

competitiveness of South Africa’s agricultural sector. 

Some of the key amendment proposals include: extending protection to all plant genera and 

species; addressing matters of infringement of plant breeders’ rights through the appropriate 

fines and penalties and defining the limits and the beneficiaries in the application of farmer’s 

privilege; and empowering the Minister to establish a Plant Breeders’ Rights Advisory 

Committee to advise the Registrar on matters related to plant variety protection. 

3.3. Cabinet approved the submission of the Plant Improvement Amendment Bill to 

Parliament. 

Plant improvement in South Africa is regulated by the Plant Improvement Act, 1976 (Act No. 

53 of 1976) which has been amended a few times, the last being in 1996. The amendments 

align the scope and provisions of the Act to the Constitution and other related legislation in 

the agricultural sector. 

The Bill enhances sustainable crop production in South Africa by regulating the quality of 

plants and seed. 

The significance and role of plant improvement legislation lies in recognising the importance 

of quality plant propagating material to support sustainable production as well as 

participation in the global market by setting quality standards for plants and seeds and the 

types of business dealing with plants and seed.  

3.4. Cabinet approved submission of the Performing Animals Protection Amendment Bill to 

Parliament. 

The Bill amends section 2 and 3 of the Performing Animals Protection Act 1935 (Act No. 24 

of 1935) which were declared unconstitutional insofar as they relate to Magistrates deciding 

on and issuing licenses to persons intending to train and exhibit animals and to persons who 

use dogs for safeguarding. 

The Bill proposes to remedy the defect identified by the Constitutional Court by transferring 

the functions of issuing of licenses for performing animals from the Judiciary to the 

Executive. 

This is within the context of the Animal Protection Act, 1962 (Act No. 71 of 1962) which 

consolidates the laws relating to the prevention of cruelty to animals. 
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4. Cabinet’s Position on Current Issues 

4.1. Cabinet calls on all South Africans to join the fight against Ebola by participating in the 

African Union SMS resource mobilisation campaign. The African Union Commission has so 

far raised more than 20 million dollars in donations through its hashtag 

"#AfricaAgainstEbola" campaign, but more is still needed. By sending a ‘Stop Ebola’ SMS 

to 40797 South Africans will not only be donating R10.00 but will also fuel the hope and 

determination that Ebola can and will be stopped. 

4.2. Cabinet wishes all a restful, peaceful year-end holiday and urges South Africans to put 

Ubuntu/Botho in practice by assisting those in our communities that are unable to support 

themselves and to show compassion as a nation that cares for, and respects each other. All 

parents to take care of their children during this period. Victims of abuse must speak out, 

report abuse and contact the 24 hour command centre 0800 428 428. 

Cabinet calls on all South Africans to take every precaution during the upcoming festive 

season, stay away from the abuse of alcohol and drugs, and to enjoy the holiday period in a 

safe and responsible manner. All South Africans have a part to play in curbing incidents of 

crime, accidents and abuse, which tend to increase during this period. 

Cabinet reiterates that traffic officials will have a zero tolerance approach to lawlessness on 

our roads during this festive season. We urge all road users to adhere to the speed limit; 

ensure vehicles are roadworthy; not to drive intoxicated and to wear safety belts. Pedestrians 

are urged to ensure that when using the roads they do not endanger their well-being or that of 

motorists. 

Government will play its part by leading a range of campaigns such as Healthy Lifestyles and 

Arrive Alive in a bid to partner with communities to promote responsible and safe behaviour. 

4.3. Cabinet is saddened by the tragic killing of South African teacher Pierre Korkie who was 

in Yemen as well as that of Werner Groenewald, and his two children, Rode and Jean-Pierre 

who died in an attack in Afghanistan. Cabinet conveys its condolences to their families and 

friends. 

4.5 The work to identify the remaining 11 South Africans who died tragically in the Nigerian 

building collapse continues and government is intensifying efforts to ensure their remains are 

brought home without undue delay. 

4.6 Cabinet conveys its condolences to the Gigaba family on the loss of their father, 

Reverend Jabulani Gigaba. He was the father to the Minister of Home Affairs, Mr Malusi 

Gigaba. Cabinet also conveys its condolences to the family and friends of Sisi Mabe, who 

was the Speaker of the Free State Legislature. 

4.7 Cabinet congratulates the national soccer team Bafana Bafana and coach Ephraim 

“Shakes” Mashaba on qualifying for the Africa Cup of Nation 2015 in Equatorial Guinea 

which begins on 17 January 2015, and calls on all South Africans to support the national 

team as they fly our flag high. 

4.8 Cabinet noted the launch of the Human Settlements Youth Brigade on 1-2 December 

2014 by the Departments of Human Settlements, Small Business Development, and the 

National Youth Development Agency (NYDA) at the National Human Settlements Youth 

Summit. The Summit deliberated on the empowerment programmes of the departments 

targeting young people and how they can participate in the delivery of houses. At the end of 

the Summit all stakeholders signed the National Human Settlements Youth Accord which 
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serves as a statement of intent towards creating a holistic and integrated approach to human 

settlements delivery through youth mobilisation, development and participation in a form of 

National Human Settlements Youth Brigades. The intention is to mobilise young people 

behind the target of 1.5 million housing opportunities and aims to recruit and train about 10 

000 Youth Brigades in the next five years. 

5. Upcoming events 

5.1 On 12 December 2014, the President of South Sudan, His Excellency Salva Kiir Mayardit 

will pay an official visit to South Africa where he will be hosted by President Jacob Zuma in 

Cape Town. 

6. Appointments 

Cabinet approved the following appointments subject to the verification of qualifications and 

the relevant clearance: 

6.1. To the Council for Scientific and Industrial Research Board: 

a)    Dr Ramatsemela Masango (Chairperson); 

b)    Prof Thokozani Majozi; 

c)    Prof Mamokgethi Phakeng; 

d)    Dr Philip Hugh Goyns; 

e)    Dr Ayanda Noah; 

f)    Dr Antonio Llobell; 

g)    Ms Phindile Baleni; 

h)    Adv Ghandi Badela; 

i)    Mrs Mokgadi Maseko; and 

j)    Mr Joel Netshitenzhe. 

6.2. To the Air Services Licensing Council: 

a)    Dr. Malindi Neluheni (Chairperson); 

b)    Ms. Kenosi Selane (Vice Chairperson); 

c)    Adv. Frans Johannes van der Westhuizen; 

d)    Mr. Bheki Innocent Dladla; and 

e)    Ms. Sibongile Rejoyce Sambo. 

6.3. To the International Air Services Council: 

a)    Adv. Phetole Patrick Sekhule (Chairperson); 

b)    Dr. Xolani David Gwala (Vice-Chairperson); 

c)    Ms. Deshnee Govender; 

d)    Adv. Lufuno Tokyo Nevondwe; and 

e)    Ms Fulufhelo Velda Mphuti 

6.4. To the Board of the Land Bank and Agricultural Development Bank. 

a)    Prof Abdus Salam Mohammad Karaan (re-appointment); 

b)    Ms Susan Ann Lund (re-appointment); 

c)    Mr Mabotha  Arthur Moloto (Chairperson); 

d)    Ms Njabulo Zwane; and 

e)    Ms Dudu Hlatshwayo. 

6.5. To the Transnet SOC Ltd Board (Non-Executive Directors): 

a)    Ms Linda Carol Mabaso (Chairperson); 

b)    Mr Stanley David Shane; 

c)    Mr Mogokare Richard Seleke; 

d)    Dr Gideon Mahlalela; 

e)    Ms Potso Elizabeth Bridgette Mathekga; 
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f)    Ms Zainul Abedeen Nagdee; 

g)    Mr Vusi Matthew Nkonyane; 

h)    Mr Peter George Williams; 

i)    Mr Brett Gerard Stagman; 

j)    Ms Yasmin Forbes (reappointment); and 

k)    Ms Nazmeera Moola (reappointment). 

6.6. To the Eskom SOC Ltd Board (Non-Executive Directors): 

a)    Mr Zola Andile Tsotsi (reappointment and Chairperson); 

b)    Ms Chwayita Mabude (reappointment); 

c)    Mr Norman Tinyiko Baloyi; 

d)    Dr Pathmanathan Naidoo; 

e)    Ms Venete Jarlene Klein; 

f)    Ms Nazia Carrim; 

g)    Mr Romeo Kumalo; 

h)    Mr Mark Vivian Pamensky; 

i)    Mr Zethembe Wilfred Khoza; 

j) Dr Baldwin Sipho Ngubane; and 

k) Ms Devapushpum Viroshini Naidoo. 

6.7. Geoff Qhena has been re-appointed as the Chief Executive Officer for the Industrial 

Development Corporation. The rest of the IDC Board Members will be announced by the 

Minister Patal in the next few days. 

6.8 Public Service / Other appointments: 

b)   Appointment of the Chief Executive Officer of the Land Bank, Mr TP Nchocho with 

effect from 1 January 2015 on a five year contract to 31 December 2019. 

c)   Appointment of the Chief Executive Officer of the Public Investment Corporation (PIC), 

Dr Daniel Mmushi Matjila with immediate effect, for a period of five years until 30 

November 2019. 

d)   Reappointment of Mr Murray Michell, the Director of the Financial Intelligence Centre 

(FIC) for a further period of two years, from 1 January 2015 to 31 December 2016. 

e)   Extension of the contract of the Director-General of the Department of Home Affairs, Mr 

Mkuseli Apleni for a further period of five years, from 1 April 2015 to 31 March 2020. 

f)    Appointment of the Chief Operations Officer of the Department of Rural Development 

and Land Reform, Mr Marks Charles Thibela. 

g)   Appointment of the Chief Financial Officer of the Department of Rural Development and 

Land Reform, Ms Rendani Sadiki. 

Conclusion 
Cabinet would like to wish everyone happy holidays and let’s come back energized in 2015 

collectively ensure we deliver on the mandate of the government. Together, we move South 

Africa forward. 

Enquiries: 

Mr Donald Liphoko 

Contact: 082 901 0766 

Issued by: Department of Communications (DoC) 
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Eskom Board commissions independent enquiry

 
Thursday, 12 March 2015: The Eskom Board has today resolved to commission an independent
enquiry on the current status of the business and its challenges. The Board, in its quest to address the
current challenges faced by Eskom, has deemed it prudent to seek an independent view on the status
of, among other things:
 

The poor performance of generation plant
Delays in bringing the new generation plant on-stream
High costs of primary energy
Cash flow challenges

"To ensure that this process is as transparent and uninhibited as possible, the Board has also resolved
that four of its senior executives, including the Chief Executive, should step down for the duration of this
enquiry," said Eskom Chairman, Mr Zola Tsotsi,
 
The other executives who have been asked to step down while the enquiry is underway are Ms
Tsholofelo Molefe (Finance Director), Mr Dan Marokane (Group Capital) and Mr Matshela Koko
(Commercial and Technology). One of the current non-executive Board members, Mr Zethembe Khoza,
has been asked to assume the position of interim Chief Executive. Mr Khoza will be supported by Ms
Nonkululeko Veleti (Finance), Mr Abram Masango (Group Capital) and Mr Edwin Mabelane (Commercial
and Technology).
 
"All these senior executives have been with the organisation a long time and we are confident that they
will maintain business continuity during this period," Mr Tsotsi said.
 
The Board also resolved that the independent enquiry be conducted by external parties, who will be
selected within the next week. They will be given unfettered rights of access to all information deemed
necessary for this probe to be successful.
 
The Board has emphasized that this process is a critical step towards ensuring that the situation facing
Eskom improves as expeditiously as possible. "To that end, we would like to assure our customers and
employees that this was done in the best interest of all our stakeholders, and we hope to come out of
this with a better grasp of all the challenges facing the business, and most importantly, with solutions",
added Mr Tsotsi.
 
END
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More on the interim appointees
 
Ms Nonkululeko Veleti
Ms Nonkululeko Veleti is a registered Chartered Accountant and has been with the organisation for
almost 14 years working in the Finance Department.
 
Abram Masango
Mr Abram Masango, a qualified engineer, has been with Eskom for over 18 years and is currently
Project Director at Kusile. He brings to the role many years of valuable experience, having occupied
various senior positions within the organisation.
 
Edwin Mabelane
Mr Edwin Mabelane has been with the organisation for 21 years. He is a qualified engineer has been a
very senior executive before this appointment. He brings into the role many years of valuable
experience.
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Parliament on suspension of Eskom CEO Mr Tshediso Matona and senior
executives

13 Mar 2015

The Chairperson of the Portfolio Committee of Public Enterprises, Ms Dipuo Letsatsi-Duba, has expressed concern and shock

over the suspensions of Eskom CEO Mr Tshediso Matona and three other senior executives by the power utility’s Board.

Ms Letsatsi-Duba said: “We register our concern regarding the stability and governance of the power utility, considering the

current energy challenges facing the country.” She added: “The Committee needs to engage the Minister and Board to get a

comprehensive briefing about the immediate suspension and the investigation that will be conducted on the executives that

have been suspended.”

She concluded: “As Eskom’s oversight body, it’s important to be briefed on the latest developments on what is happening

with the power utility and not to be informed through media reports.”

For media enquiries or interviews with the Chairperson, please contact:

Yoliswa Landu

Tel: 021 403 8203

Cell: 081 497 4694

E-mail: ylandu@parliament.gov.za
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9.1 .2  Bo ard03.  11 03  2015 14 .48.53 –  dupl ica te record ing  

o f  audio  0 .4  P&G.11 03  2015 14 .48 .53 

PRO CEEDINGS RESUME   

[ 1 4 :48 ]  

CHAIRPERSO N:   . . . asked our  Head of  Lega l  t o  be  here as  

wel l ,  jus t  so he is  f u l ly  abreas t  w i th t he mat te rs  t hat  we ar e  

dea l ing w i t h  and  that  i s  the aspec ts  f rom th is  s ide  o f  

Eskom that  he fee ls  t hat  t hey ’ re  aware  o f  i t  ja  . . . [ ind is t i nct  

–  d ropp ing  v o ic e] .     

 So N ick the  purpose  o f  what  we  have  here  N ick  is  10 

bas ica l ly  t he B oard members ,  we had  the sub-commi t t ee  

meet ings  ear l ie r  but  t he res t  o f  the Board  i s  here,  and 

bas ica l ly  I  exp la ined to  the Board that  you had been asked  

to suppor t  Eskom in t h is  whole  exerc is e o f  t h is  

invest iga t ion,  t h i s  i nqu i ry  so t hat  c er ta in l y  the gov ernanc e  

iss ues ,  and tak ing care t hat  t h is  th ing is  done p roper ly  and 

i t  i s  done in  a  manner  t hat  canno t  be cha l lenged  and 

c annot  re f lec t  bad ly  on t h is  i ssue .  

 Now the Board has made some s ign i f i can t  

dec is ions ,  and  the dec is ions  the  Board has  made in  20 

respec t  o f  the inves t igat ion are  t hat ;  one,  the invest igat ion  

w i l l  p roceed as soon  as  poss ib l e.   Number  t wo,  t hos e 

execut i ves  who a re  d i r ec t l y  invo lved  w i t h t he areas  where 

the  invest igat ion  w i l l  f oc us  w i l l  be suspended,  and t hes e  

a re  . . . [ i nd i s t inc t  00 .01.53 ] .   Th is  was to  i n fo rm a lso t he 
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Ch ie f  Execu t i ve and  then  i t  i s  the  Execut ive  f or  Group 

Cap i ta l ,  the Execut i ve  f or  Commerc ia l  and Ex ec u t ive f o r  

F inanc e,  and the  reason  for  t hat  i s  because  i t  i s  impor tant  

t hat  t he ab i l i t y  t o car ry  out  the inves t igat ion  is  not  

c omprom is ed  in  any  k ind  of  way.  

]  

FEMALE VOICE:    Sor ry  Cha i r  is  the  Execut ive  f or  F inanc e 

inc luded as  we l l?  

[  

CHAIRPERSO N:    Oh y es ,  f ou r.   And t hat  t he work  t hat  10 

needs  to  be  done  in  respec t  o f  the  invest iga t ion  must  no t  

be  compromised  by t he p resence o f  t hese par t ic u la r  

execut i ves ,  one  of  t he t wo  t hat  f rom the work  you hav e  

done the commi t tee wou ld  l ik e  to  know and needs to be 

updated in te rms  of  t he poten t ia l  charges  t hat  are  on t he 

tab le i n  respec t  o f  t he  ex ecut ives,  and  p robab ly  exc lude  

the FD because you were not  br ief ed on the FD as  far  as  I  

k now,  but  ce r ta in ly  on  the o ther  t hree execu t ives,  may be 

y ou want  t o  take  the commit t ee th rough that ,  and a l so t he 

p rocesses  that  need to  come in to  p lay f or  t h i s  t o  be 20 

e f f ect ed which inc lude manag ing  the med ia and the pub l ic  

percept ions  and a l l  o f  those t h ings.     

 Nick  should  we jus t  ta lk  a round thos e issues  then ,  

how y ou  see  the p rocess  going forward?  

[ 0 3 :58 ]   

MR LINNELL:    Cer ta in l y  Cha i r,  maybe i f  I  cou ld  s tar t  in  
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t he revers e o rder,  may be . . . [ ind i s t inc t ]   

[ 0 4 :07 ]  

BO ARD MEMBER:   Sor ry  Cha i rperson,  I  th ink N ick shou ld  

in t roduc e h imse l f  fu l l y  to  us.  

[ 0 4 :11 ]  

MR LINNELL:    Okay,  t hank  you.   My name i s  N ick  L inne l l ,  

I  run a  consu l t ing pract ice ,  I  am an at t o rney  by p ro f es s ion  

bu t  now I  am a bus iness  cons u l tant ,  t he bu lk  o f  m y work  is  

o f  a  lega l  nat ure  so I  do lega l  commerc ia l  work ,  but  f rom a 

c onsu l t a t i ve  po in t  o f  v iew I  t yp i ca l ly  work  w i t h Boards  o f  10 

c ompan ies ,  look i ng a t  issues  that  they need to  dea l  wi t h ,  

s o as  I  wou ld  unders tand  what  you  have been ta lk ing abou t  

here wou ld  f i t  in to  t yp ica l ly  the  sor t  o f  t h ings  I  wou ld  hav e  

done.  

 I  come f r om Cape Town,  I  have done  s im i lar  work  

f or  ot her  State  Ent i t i es ,  Stat e Owned Compan ies ,  I  am 

fam i l i ar  wi t h  a  l o t  o f  t he leg is lat ive requ i r em ents  o f  

c ompan ies  wh ich  is  your  –  i t  i s  rea l ly  wha t  so I  have a  

lega l  background  and I  am a  consu l tant  and  I  do th is  

c orporate  type o f  work and there is  an e lement  o f  my work  20 

which is  a lways  of  a  f orens ic  natu re ,  because whenev er  

y ou ’ re work ing  w i th in  a  corporat e  t yp ica l l y  a  –  ca l l  i t  a  

p rob lem or  an is sue wh ich has  to  be dea l t  w i t h  and that  

o f t en is  – t hat  o f ten  requ i r es  one to  de term ine  fac ts ,  and a  

s ta r t ing po int  in  any  issue  is  a lways  what  are  the fac ts ,  and  

I  wou ld  imagine  in  t h is  instance  that  i s  a lso  a  s ta r t ing 
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po in t ,  what  are  t he f ac ts .    And the f acts  would  t hen gu ide 

a  so lut ion ,  so r i ght  now I  wou ldn ’ t  know i f  anyone  has  any  

s olu t i ons  in  m ind becaus e i t  i s  premature,  wha tever  t he 

fac ts  t u rn  out  t o  be  I  th ink  one  ass embles  them in a  cer ta in  

way  that  peop le  l ike  yourse lves  w i l l  see  what  you want  t o  

do  w i t h  t hem.    

 So tha t  wou ld  be  my  background,  I  don’ t  k now i f  you  

want  to  ask  me ques t ions,  o r  i s  that  su f f i c ien t?  

[ 0 6 :21 ]  

CHAIRPERSO N:   Thank you.  10 

[ 0 6 :22 ]  

MR L INNEL L:    I  wou ld  jus t  add  tha t  I  have  a  lo t  o f  pro f i le  

p layers ,  wherever  I  work  I  work  i n  compan ies  wh ich I  am 

no t  a  person you  see in t he  press ,  I  never  pub l i c is e what  I  

do and that  i s  not  because i t  i s  qu ie t ,  i t  is  j ust  my p ro f i le  i s  

ge t  i t  done  when I  work  i n  a c ompany I  am no t  t he  featu re  

o r  t he focus  o f  what ’s  happen ing ,  so you won’ t  t y pi ca l ly  

G oog ly  my  name and  f ind t hat  I  work  w it h  ce r ta in  ent i t i es ,  

i t  is  j ust  no t  the way  I  work.  

 So c onf iden t ia l i t y  i n  what  I  do is  a lways of  p r imary  20 

impor tance and  i f  I  can t ouch on  one th ing,  t he G SS in  a l l  

my  exper ience and par t icu la r ly  in  Sta te  owned compan ies  

t he  mos t  – the  b igges t  imperat ive is  every s ing l e  th ing  we 

do  must  be  lawfu l ,  i t  must  be  proc edura l l y  co r rec t  and  t he 

moment  we mak e one m is take,  even i f  you have good 

in t ent ions ,  t he who le  o f  i t  is  undone s imply  becaus e we d id  
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i t  the wrong  way,  and aga in i n  my exper ience I  don ’ t  hav e 

an  ins tance where i t  is  necessary  t o do i t  t he wrong  way  

[ 0 7 :30 ] .  

CHAIRPERSO N:    Ja.  

[ 0 7 :31 ]  

MR LINNELL:   You know the laws  are  very  good laws,  they  

g ive a  lo t  of  scope f o r  do ing  the th ings  that  you need t o  do ,  

and you  can jus t  fo l low due p rocess  and everyone is  

happier,  and i t  a l lows you to f oc us  on t he t h ings  you want  

t o f ocus and no t  th ings  wh ich a re  o f  a  procedura l  nature  10 

because you ’ve  done  i t .   So i f  anyone wants  t o  ask  a  

ques t ion  o r  i f  you ’ re  happy  w i t h  t hat  then I  can  jus t  car ry  

on?    

 I f  there  is  any th ing  as you go  a long  p leas e don ’ t  

hes i ta te  t o  as k or  po int  i t  out .    

 In t erms of  dea l ing w i th t he second  par t  of  t he  

Cha i rperson ’s  i n t roduct ion  t here,  as I  understand  i t  you ’ve 

passed a  reso lu t i on t hat  you want  t o  enqu i re  i nto  t he 

act i v i t ies  o f  cer ta in  par ts  o f  t he  bus ines s to  de term ine  

fac ts  and I  t h ink  i t ’s  a lways  presumpt ive in that  s i t uat ion 20 

for  somebody to  c ome in and say I  t h ink  we need t o do 

th is ,  because o f t en the peop le  in  the o rgan isa t ion are  o f t en 

the bes t  people  t o dete rm ine where the focus shou ld  l ie  

and I  wou ld  t h ink  in  t h is  case,  I  understand f rom the  Chai r  

y ou have go t  a  sub-commi t t ee and  I  th ink  you  need  a s ma l l  
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c ommi t t ee in  a  morn ing  to  workshop  t he p r inc ip les  and t he 

focus  areas ,  because a company as la rge and as  complex  

as yours  t h is  i nvest igat ion  cou ld  tak e f i ve  years ,  bu t  you  

want  i t  done  in  say  three months,  you want  the  main  t h ings  

iden t i f ied  qu ick ly  so you can ge t  on w i t h  them and  i f  the re  

is  cause  to p roceed lower t han  the  main  t h ings  you  then 

au thor is e a  cont inua t ion be low t hat ,  so  I  wou ld  t h ink  t he 

f i rs t  way  to  do th is  before  you ge t  int o  det erm in ing te rms of  

r eference  per  se  one cons iders  w i t h the  invo lvement  o f  

people  on t he ins ide as  to  where shou ld t hose focus  areas  10 

be  and  where s hou ld  t he l im i tat ions  and  the f i l t e rs  be,  and  

I  t h ink  t ha t  shou ld  be  done  tak ing my lead  f r om t he 

Cha i rperson t ha t  t h is  must  be done urgent ly,  t hat  c an be 

done even  th is  week or  Monday,  you know to  be –  i t  

s hou ldn ’ t  take  t ime and  then  that  can evo lve,  bec ause  as  

one gets  in to  i t ,  i t  w i l l  i den t i f y  a reas  t hat  you haven ’ t  

an t i c ipat ed and I  th ink  t hat  i s  in  your  own exper ience you 

w i l l  f i nd t hat ’s  t yp ica l ly  t he case,  as  you  s tar t  l ook ing  in an  

a rea i t  w i l l  h igh l ight  t h ings  that  you hadn ’ t  unders tood t o  

be there and t hat  w i l l  –  m ight  c rea te s ome var ia t i on  t o  your  20 

approach,  s o that  wou ld  be the approach,  I  don ’ t  t h ink you  

s hou ld  cas t  i t  i n  conc rete  a t  t he outset .  

 I  th ink t hen you ’ve go t  the  i ssue  in t h is  p ro ject  o f  

who  is  go ing to  do  t h is  and  my understand ing  is  bas ica l ly  

f rom the shareholder,  t he  imperat ive  is  a lmos t  beyond  
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anyt h ing  e lse i t  must  be independent ,  and seen t o  be 

independent ,  so  i t  can ’ t  be  –  t yp i ca l ly  peop le who work ed  

and consu l t ed in  the o rgan isat ion,  bec ause  [a]  they  w i l l  

have  a perce ived  unders tand ing of  what  i t  i s  t hey  a re  go ing 

to f ind  here . . . [ in te rvenes ]   

[ 1 0 :38 ]  

CHAIRPERSO N:    P lease take the c e l l  phones ou t  o f  t he 

meet ing p lease .   We agreed  the ce l l  phones w i l l  be out  o f  

t he meet ing and  o f f .   When we have a board meet ing,  we 

s hou ld  t ake the ce l l  phones and pu t  t hem out  t here,  p lease .  10 

[ 1 1 :03 ]  

MS CARRIM:   May I  excuse my se l f ,  my f l igh t  i s  a t  f i ve .  

[ 1 1 :15 ]  

CHAIRPERSO N:    Sor ry  abou t  t hat .  

[ 1 1 :22 ]  

MR LINNELL :    I f  I  then c ont inue ,  I  th ink t he se lec t ion o f  

who is  go ing  to  do t he work . . . [ in t e rvenes ]  

[ 1 1 :28 ]   

MS CARRI M:    Sorr y,  Chai r  I  am go ing t o  excuse myse l f ,  

my  f l i ght  is  a t  f i ve .  20 

[ 1 1 :30 ]  

CHAIRPERSO N:    I ’m sor ry,  oh by the way y ou have a  

f l igh t  a t  f i ve ,  okay,  no tha t ’s  f ine ,  we  wi l l  coun t  you  in  t he  

quorum of  course .  

[ 1 1 :37 ]  

MS CARRIM:   Ja,  coun t  me thank s .  

[ 1 1 :49 ]  
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CHAIRPERSO N:    Thank you.  

[ 1 1 :41 ]  

MAL E VOICE:    But  Cha i rperson we have taken  a l l  t he 

dec is ions .  

[ 1 1 :44 ]  

CHAIRPERSO N:    Okay,  ja,  ja ,  ja .  

[ 1 1 :47 ]  

MR L INNELL:    So in  t erms  of  iden t i f y ing t he peop le ,  I  

t h ink aga in that ’s  a  consu l tat ive  approac h bec ause you 10 

y ours e lves  w i l l  have an  idea  o f  i n  any  s i t uat ion you need 

people  o f  capab i l i t y  to  do th is ,  t hey  have t o be impar t i a l ,  

t hey  c anno t  have preconce ived  ideas ,  t hey  can ’ t  be  

c onnected par t ies  in  any  s or t  o f  way so one  needs to  know 

who might  be  ava i lab le  and  out  o f  t hose  peop le  who shou ld  

no t  be invo lv ed  in someth ing l ike  th is ,  but  pr imar i l y  t hey  

must  be independent ,  so  that  t hey  p roduce  somet h ing 

which you accept ,  because  i t  i s  ob ject ive ly  obta ined,  i t  is  

. . . [ ind is t i nct  -  cough ing]  and then  norma l ly  when you  ac t  on  

whatever  comes  ou t  of  t h is  t he pub l i c  a t  large sees  the 20 

c red ib i l i t y  o f  wha t  you have  done .    There is  no  po in t  in  

do ing an exerc ise and  when one gets  t he ans wer  and  they  

s ay  but  t here is  a  reason  why t h is  cou ld not  be  accep ted,  

s o we have to  s ta r t  w i th  the p remise so whateve r  you ’ r e  

go ing  t o  do  must  end  up  as  a  c red ib le  out come,  becaus e  

people  w i l l  accept  i t ,  so  i t  s tar ts  lean ing  i tse l f  in t o t he 
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r eputa t iona l  r i sks  o f  i t ,  so I  t h ink  one  – my recommendat ion 

there would  be  two  ang les t o t h is  i s  obv ious ly  a techn ica l  

s t ream of  i nqu i ry,  t h ings wh ich  can go wrong  in t he 

techn ica l  s ide of  your  game,  t he eng ineer ing ,  t he chem ic al  

s ide  o f  i t ,  and t hen there ’s  the commerc ia l  s ide  wh ich cou ld  

be any th ing f rom the lega l  t o cont rac t ing to  governanc e 

and a  number  o f  o t her  t h ings ,  cont rac t ing,  main tenance,  

t hat  t ype o f  t h ing wh ich are  more –  i f  y ou t h ink  o f  your  

academic  wor ld ,  you had  the a r ts  and you had t he 

sc iences ,  sp l i t  down t hat  k ind o f  d iv ide .  10 

 On that  s ide  I  wou ld r ec ommend t o  you people  that  

–  who we have  worked  w i th  ext ens ive ly  and we ’ve checked  

them ou t  i n t erms of  governances  here wou ld  be  headed up 

by Edward Nat han S onnenbergs ,  t hey  have got  

. . . [ in t ervenes ]   

[ 1 3 :59 ]  

FEMALE VOICE:   Who is  t hat?  

[ 1 3 :51 ]  

MR LINNELL:    Edward Nat han Sonnenberg,  ENS.  

[ 1 3 :52 ]  20 

CHAIRPERSO N:    Oh,  ENS.  

[ 1 3 :53 ]  

MR LINNEL L:    T hey ’ r e  k ind  o f  c o l l oqu ia l l y  known as  ENS.    

Now the reason  fo r  t hem is  a number  of  f o ld ,  and I  am no t  

ta l k ing abou t  a lways  the i r  l ega l  people .   When you ’ re  do ing 

an inves t igat ion  l i ke  t h is  and I  ment ion the word fo rens ics  
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and maybe that  is  a m isnomer,  i n format ion  ga ther ing  

rather,  they  hav e w i t hout  doub t  t he s t ronges t  team of  

c ommerc ia l  i nves t igato rs  in t he coun t ry  and  so fa r  as  I  

unders tand  t hey  haven ’ t  got  p rev ious  work  w i th  you where 

they  have made  f ind ings  wh ich  wi l l  a lmost  say we l l  you 

c an ’ t  i nves t igat e  your  own f ind i ngs ,  so they  m ight  have 

done l i t t le  pro jects  f rom t ime to but  in  t he ma in they  

haven ’ t  rea l ly  been invo lved in  your  company and  I  know 

that  t hey have mass ive sk i l ls  and  capabi l i ty  o f  a l l  sor ts  o f  

desc r ipt ions and becaus e ENS is  a rguably  t he la rges t  l egal  10 

f i rm in  Af r ica  t hey  have a  mass ive  reputa t iona l  r i sk  i f  they  

ever  do anyt h ing  wrong.  

 So in  a l l  the years t hat  I  have  worked  w i th  t hem,  

par t i cu la r ly  in  State  Owned Compan ies  I  can assure you 

they  have p rov ided very  c red ib le  work  and a t  t he  end  o f  

t h is  i f  you  say  th is  par t  o f  my inqu i ry  was  conducted  by  

ENS par t i cu la r ly  the i r  F orens ics  a rea the people  out  the re 

and t he people  who impor tant ly  you want  to conv ince i t  i s  a  

good s t udy wi l l  f i nd cred ib i l i t y  in  them,  so that  s ide  I  

wou ld ,  you w i l l  have ques t ions  abou t  t hat ,  but  t hey  would  20 

be ava i lab le and  I  know g iven  the urgency  the Chai rman 

meant ,  t hey  are  one  o f  t he few people  who have the  t eam 

which  can work  sw if t l y  in  t he r igh t  a reas.  

 You m igh t  have  ideas  on  that  and  we cer ta in l y,  

u l t imate ly  i t  i s  your  ca l l .  
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[ 1 5 :49 ]  

CHAIRPERSO N:    I  jus t  want  t o  check  in  t erms  of  t he  

p roposa l  I  take i t  your  ro le  as an independent  spec ia l i s t  

. . . [ ind is t i nct  – cough ing]  separat e  f rom ENS?  

[ 1 5 :55 ]  

MR LINNELL:    Oh yes ,  ja.  

[ 1 5 :56 ]  

CHAIRPERSO N:    Okay  thank y ou .  

[ 1 5 :57 ]  

MR LINNELL :    What  I  would  s ugges t  to  you  and  I  mean 10 

th is  i s  f or  you  u l t imate ly  t o  dec ide bu t  my t houghts ,  i f  I  

m igh t ,  my ro le  wou ld  be  a  coord ina t ing ro le .   I  have a  lega l  

background by na ture ,  i t  is  an inqu i r i ng  nat u re ,  I  do 

invest iga t ive  work ,  not  the Pau l  O’Su l l i van type work,  we 

a re  not  invo lv ed in t hat  s or t  o f  s t u f f ,  commerc ia l  work ,  y ou 

f ind out  t he fac ts  in  a  company.    So that  i s  t y pi ca l ly  wha t  

we do,  so – and my  company has done  ca l l  i t  pro jec t  

management  work  f or  many  o f  t he b ig  c orporate  here and 

in  Europe,  so we  are  –  have  a  s k i l l  base o f  coord ina t ing 

inqu i r i es o r  pro jec ts ,  ca l l  i t  p ro jects .  20 

[ 1 6 :46 ]  

MAL E VOICE:   Sorry  Cha i r,  N ic k  a l luded to us ing  ENS,  and 

he s a id  he i s  aware that  t hey may  have no t  –  t hey  have no t  

done any  invest iga t ion  o f  th i s  na ture  a t  Eskom that  may  

c reat e  a conf l i c t ,  i f  I  unders tood you cor rec t l y.   There hav e  

been two major  inves t igat ions a t  Eskom,  one was  done by  
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BNG and  the o ther  was  done by  ENS.    I  jus t  need  to  

unders tand  you know the ex ten t  o f  t he conf l i c t  that  wou ld  

emanate f rom t hat  so tha t  we are ab le  t o he lp  c hec k  i f  you 

k now t he  t ype  o f  inves t iga t ions  tha t  t hey hav e done  to not  

impede on what  should  happen becaus e I  know fo r  a  f act  

t hat  they  d id a  b ig  i nves t igat ion w i th  us.  

[ 1 7 :42 ]  

MR LINNELL:    Can I  –  we need to  es tab l is h  what  d id t hey 

do  here t oday,  t he peop le  who wou ld  come on th is  team t o  

my  know ledge  t hey  have t endered for  work  here bu t  they  10 

haven ’ t  got  any  work  here,  but  i f  they  have  done any  work  

we need t o  have a  look  a t  t hat  work and de term ine whether  

t hat  ra ises  a  conf l i c t  because I  th ink  i t ’s  impor tant  that  

people  come here w i th  a  c lear  m ind ,  and i f  we hav e got  a  

p reconce ived  ideas  because we have done some work  

y es terday  then you s ta r t  f rom a pos i t ion o f  a  parad igm and 

then to sh i f t  a  parad igm i s  qu i t e  d i f f icu l t .  

 So I  t h ink  i t  is  bet ter  that  peop le  –  peop le we us e  

on a p ro jec t  we come in ,  ent i re l y  open-m inded and say the 

fac ts  w i l l  speak fo r  t hemse lves,  so  I  thank  you  f or  ra is ing 20 

that  an i t  has  to  be looked  a t .  

[ 1 8 :25 ]  

CHAIRPERSO N:    I t  cou ld  have been  an ent i re l y  d i f f e rent  

par t  o f  t he bus iness ,  not h ing t o  do w i th  commerc ia l  

. . . [ in t ervenes ]  

[ 1 8 :32 ]   
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MR LINNELL:    We must  check i t .  

[ 1 8 :34 ]  

MAL E VOICE:   Cha i r  t he BNG inves t igat ion o r  organ isat ion 

invest iga t ion,  had t o  dea l  w i t h  iss ues  that  per ta ined  to  

p rocurement ,  and  a lso cer ta in  sec t ions o f  t he PFMA,  and I  

t h ink,  I  am s peak ing  under  cor rec t ion ENS a lso  had a  

s im i la r  mandate,  we  jus t  have to  check t he  natu re  and  t he 

ext ent  o f  t hose inves t iga t ions .  

[ 1 9 :01 ]  

MR LINNELL:   No bu t  good process.  10 

[ 1 9 :03 ]  

MS MABUDE:   Can I  come in here?  

[ 1 9 :04 ]    

CHAIRPERSO N:    Yes.  

[ 1 9 :06 ]  

MS MABUDE:   Aud i t  &  R isk has  ra ised  t he  ENS as  we l l  

and B NG.  

[ 1 9 :13 ]  

MR LINNELL:   Sor ry,  I  miss ed tha t .  

[ 1 9 :16 ]  20 

MS KLEI N;    The Aud i t  & R isk  sub-commit t ees  had a  

meet ing pr ior  t o  th is  and we were mandat ed to dea l  w i t h  

t h is .  

[ 1 9 :23 ]  

MS MABUDE:   And we had  ment ioned  the ENS and  BNG 

and . . . [ ind i s t inc t ]  and Ass oc ia t es so  those t hree  as  we l l  we  

were  look ing at ,  bu t  . . . [ in terv enes ]   
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[ 1 9 :35 ]  

MS KLEIN:    I t  is  poss ib le  

[ 1 9 :37 ]  

MR LINNELL:    So i t  is  poss ib le .  

[ 1 9 :39 ]  

MS MABUDE:   But  we were  go ing  to  get  t he terms of  

r eference and then understand t he work t hey  have done as  

wel l ,  and then  se lect  out  o f  t hose  three  t he compan ies  that  

we are  go ing to  s i t  w i t h  and d iscus s w i th  and t hen i t  was  a  

c ompany  amongst  the t hree .  10 

[ 1 9 :57 ]  

MS NAIDOO:   Sorry  N ick your  sugges t ion  on  ENS as  a law 

f i rm is  t h is  not  somet h ing  t hat  fa l l s  w i t h in  t he amb i t  o f  t he 

Aud i t  &  R isk  compan ies in  the top four  Aud i t  &  R isk  

c ompan ies ,  wou ld they  not  spec ia l i se  more in  f o rens ic  as  

opposed t o  a  law,  a  commerc ia l  law f i rm?  

[ 2 0 :14 ]  

MR L INNELL:    I  th ink t here ’s  been a b lu r r ing between 

acc oun t ing f i rms  and lega l  f i rms  and  today  for  example 

Edward Nathan  Sonnenbergs  i f  requ i red wou ld  do  an 20 

invest iga t ion inc lud ing techn ica l  aspec ts  w i t h in  t ha t  team.   

So t hey  wou ld  do inves t igat ions  of  chemica l  eng ineer ing 

c ompan ies  of  a chemica l  natu re,  so in  t he same way as  you  

have  tax adv isors and account ing and lega l  f i rms ENS  

wou ld  have  a  t eam of  peop le  who wou ld  do f a r  more than 

any accoun t ing f i rm,  but  I  th ink  the po in t  w i t h  ENS is  t here 

U17-AZT-705ESKOM-07-721



11 MARCH 2015 – PG In-Committee Meeting 
 

Page 17 of 119 
 

is  not  ano ther  company out  o f  the  account ing f i rms  or  t he 

lega l  f i rms w i th a capac i ty  and sk i l l s  that  they have got ,  

because t hey  b r ing  to  bear  i nt o  a  s i t ua t ion  t he r ight  peop le  

f or  t he task .  

 And there is  ano ther  t h ing  wh ich  has  been  

impressed on  me  f rom t he outset  here,  we  l i ve  in  a  h igh ly  

po l i t i c ised wor ld ,  I  am not  ta lk ing about  Eskom I  am ta lk ing 

about  our  c ount ry  and wheneve r  anyone does anyt h ing 

par t i cu la r ly  in  a  Stat e Owned Ent i t y  one  has t o  be very  

c aref u l  about  –  because  the shareho lder  i s  t he Sta te,  as  t o  10 

what  i s  t he fa l lou t  bey ond the company,  and  what  that  

means is  when you do a  p ro ject  in  a  Sta t e Owned  Ent i t y  

c onf iden t ia l i t y  and very  s t r ic t  con f ident ia l i t y  i s  ext reme ly  

impor tant  because leakages  lead  t o man ipu la t iv e  

ou tcomes.  

 So i f  the re ’s  a  v es ted in teres t  and the inqu i ry  is  

heading in  a  cer ta in  d i r ec t ion wh ich a  ves ted in te rest ed 

does  not  l i ke  t here is  bound t o  be in t er ference  and  that  

happens  when there ’s  leaks f rom the inves t igat ive  t eam,  

and i t  is  so,  so impor tant .    I f  you  s tar t  a t  th i s  po in t  where 20 

y ou a re  and you say we don ’ t  wan t  a c er ta in  ou tcome one  

has t o be very caref u l  that  you hav e that  bu i l t  i n ,  and I  

don ’ t  have  a  br ie f  f o r  ENS,  I  don ’ t  get  a  s ing le  cen t  out  o f  

us ing  t hem,  t he  va lue  o f  me us ing them is  i f  peop le  look t o  

me t o  de l ive r  I  have to del ive r  and i t ’s  t he same as i f  I ’m  
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do ing a  t r ia l  mat t er  f o r  a c l ient .  

 For  example I  am do ing some t h is  week,  counse l  

ge t  fed-up w i th  me bec aus e a l l  couns e l  and a t t orneys  w i l l  

go  in to  a  t r i a l  mat ter  and t o be hones t  i t  doesn ’ t  mat t e r  i f  

t hey  w in o r  lose tha t  mat te r.    Every  s ing le  legal  f i rm  wh ic h  

goes  in to  a  t r i a l  one  w i l l  lose and  one  w i l l  wa lk  out  as a  

loser  and  that  happens by jus t  –  i t ’s  t he rea l i t y  o f  w inn ing  

and los ing,  t he re ’s  t wo s ides.     

 So in  my case  I  cannot  lose,  because  my c l ien t  w i l l  

no t  accept  that  as t he outcome whereas  wi t h a  f i rm of  10 

a t t orneys  go ing  to  t r ia l  t he re  w i l l  be ano t her  c l ient  

t omorrow.    My work depends  on  us do ing  i t  r i ght  and  a t  

t he end o f  t he day  we de l i ve r  a  succ es s.  

[ 2 3 :28 ]  

CHAIRPERSO N:    Sor ry  but  we a re cont ract ing w i th  you,  

and no t  w i t h  ENS? 

[ 2 3 :33 ]  

MR LINNELL:    No I  wou ld  suggest  s i r  t hat  you wou ld  

c ont ract  w i t h  me to  do  what  I  do,  wh ich  wou ld  be  t he 

c oord ina t ing  ro le ,  but  I  th ink  you shou ld cont ract  w i t h  20 

them,  but  your  requ i rement  o f  me and my scope wou ld  be 

to make  sure  they  del ive r  but  your  cont rac t  wou ld  be  

d i rec t l y  w i t h t hem.  

[ 2 3 :50 ]  

CHAIRPERSO N:    Cor rec t .  

[ 2 3 :51 ]  
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MR LINNELL:   With whoever  y ou use.   So fo r  example in  

t he  techn ica l  s t ream y ou have  t o  iden t i f y  t he r igh t  peopl e  

and I  wou ld  t h ink you s ta r t  o f f ,  even the t ec hn ica l  s ide ,  

iden t i f y ing a  c red ib le  leader,  someone who you  say  w i l l  

insp i re  conf idenc e through h imse l f  and  t hen  one  work s  w i t h  

t hat  person ,  I  t h ink  on the techn ica l  s ide you are  a  mul t i -

d isc ip l i ned t echn ic a l  company and i f  you jus t  went  t o  a  

t echn ica l  consu l t i ng f i rm,  and t here a re  numbers here,  

inc lud ing in te rnat iona ls ,  you  are  go ing  to  ge t  r ehash o f  a  

p rocess  package  coming out  and  I  wou ld  sugges t  i t  wou ld  10 

be be t ter  f or  you on t he techn ica l  s ide  to  hand-p ick  people  

under  a cred ib le  –  you regard  y ou rs e lv es  as  c red ib le  and  

k now ledgeab le ,  but  aga in  i t  i s  an  issue  t o  be  d iscussed,  

bu t  i n  your  case that ’s  a  very  impor tant  par t  o f  t h is  and so 

i f  I  cou ld ,  i f  we can –  another  th ing I  am consc ious  abou t  i f  

y ou just  wen t  out  in t o t he market  you s tood  on t he  corner  

o f  a  s t r ee t  and y ou  asked  people  about  Esk om,  ev eryone 

has  got  a  preconc eived idea  and  every one  has got  a  

s olu t i on and the more you – i f  you  segregated those people  

and you  sa id  the t echn ica l  peop le  s tand here and  t he 20 

laymen stand  ov er  there,  t he t echn ica l  peop le  are  go ing  to  

have  t echn ica l  so lut i ons  for  you  than t he man in  t he  s t reet .   

Ev eryone has got  an idea  what  you shou ld be do ing and I  

t h ink you need to  choose  peop le  t here  who dem onst ra t e  

t hey  don ’ t  have a  so lut i on  so i f  you ’ re  de term in ing  who t o  
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use  on  the techn ica l  s ide  and the person  sa id I  th ink I  

k now what  you shou ld  be  do ing here,  he is  no t  t he r igh t  

man for  you .   You  want  someone who . . . [ in tervenes ]   

[ 2 5 :34 ]  

FEMALE VOICE:    What  a re you  say ing?  Are you  say ing 

through the r igh t  cont ract  a company w i th good techn ic al  

acumen around what  we want  t o  inves t igate  and a lso  

another  one  who  has  got  good  commerc ia l ,  o r  the re i s  a  

c ompany  that  has  got  bes t  o f  both?  

[ 2 6 :00 ]  10 

MR LINNELL:    No I  don ’ t  t h ink so,  I  th ink  you want  t he 

best  i n bo t h commerc ia l  a reas ,  you focus on that  bu t  

hav ing sa id  t hat  we  are  go ing  to  make  a m is take i f  fo r  

example we had a  commerc ia l  t eam look ing at  t he a r ts  o f  

i t ,  you know and  ter t i a ry  s tandards  and  then  the sc iences  

over  here becaus e they  have  to  –  t hey  a re  inte r t w ined .    I f  

y ou ’ re l ook ing  a t  tenders  on  the commerc ia l  s ide  there is  a  

t echn ica l  aspec t  to  those tenders  wh ich has  to be 

unders tand ,  so a l t hough  you  have  teams  t he coord inat ion  

o f  t hose  teams  th is  s ide  de term ines  somet hing t hat  t hey 20 

th ink is  re levan t ,  t h is  s ide must  be ab le  t o  p ick  i t  up  and  

fo l low  i t ,  and you don ’ t  want  t o  go  100  met res  and  f ind  

t hese peop le  haven ’ t  communica ted,  so  commun icat ion ,  

e f f ect i ve  commun icat ion,  not  send ing each  o t her  notes ,  I  

am say ing e f f ec t ive  in tegrat ion o f  t hose t eams t hey  have a  

f ocus ,  so i t ’s  not  one t eam.   I  t h ink  i f  you have one  
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c ompany  to  do bo th ,  t hey  a re beholden to  one  v iew.  

[ 2 7 :01 ]  

MS NAIDOO:   Chai rpers on,  may I ? 

[ 2 7 :02 ]  

CHAIRPERSO N:    Yes.  

[ 2 7 :03 ]  

MS NAIDOO:    Ja ,  N ick  I  th ink  i t ’s  – I  t h ink  what  you ’ve 

s hared  w i th  us is  ver y  en l i ght en ing  and I  know tha t  you 

have  in your  in t roduc t ion s hared  w i t h  us t hat  you hav e 

done qu i t e  a  b i t  o f  work f o r  o ther  Sta te  Owned Compan ies.   10 

I  must  admit  I  was  expec t ing  that  y ou would  have been 

phys ica l ly  inv olved wi t h  some of  t he deta i led,  w i t h where 

we f i nd ourse lves r ight  now and  no t  hypot het i ca l l y  t h i s  is  

what  you  need to  do,  but  to  say  I  am a l ready  en t renched in  

t he p rob lem sta tement  as  i t  s tands  hence  th is  i s  my 

pos i t i on.  

 Now maybe I  unders t ood that  br ie f  i nc or rec t ly  and  

then I  w i l l  take respons ib i l i t y  for  i t  bu t  I  t hough t  that  t hat  i s  

what  you were  go ing to  b r ing  to  the tab le .  

[ 2 7 :41 ]  20 

CHAIRPERSO N:    Jus t  don ’ t  go . . . [ in tervenes ]  

[ 2 7 :42 ]   

MR L INNELL:   I f  I  cou ld  ans wer  that .   I t  i s  a  good  po in t  to  

answer  i t ,  the  t h ing is  t here ’s  d i f f e rent  scores here,  I  wou ld  

s ay  my understand ing  of  Eskom f rom the p re- res earc h that  

I  have had  to  do to  be s i t t ing  here  in  f ront  o f  you has  been 
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ext ens ive and  i t  has taken some mont hs,  s o I  th ink  I  hav e 

an  understand ing  but  I  th ink what  I  see a  m inut e ago is  t he 

fa i l i ng .   I f  you have go t  someone  who comes  in  here and 

th inks  that  what  t hey  have ,  the i r  p r io r  k now ledge  ind icates  

t hat  t hey  have a  solu t i on t hen  you are  no t  go ing  to  get  

what  y ou  want  ou t  o f  t h i s ,  because  th is  i s  a  f ac t  gat her ing  

exerc ise.    You want  s om eone to  come w i th  a parad igm 

which  says  I  don ’ t  know the answer.   I  th ink i t  i s  a  s ta r t ing 

po in t .   I f  you ’ve go t  somebody who says  I  have done  a lo t  

o f  work,  I  hav e done  an indus t r y  and le t  me te l l  you  I  th ink  10 

y ou should  s tar t  o f f  he re,  the re and t here,  you ’ve got  very  

sk i l led  people  in  your  company,  you don ’ t  need  an ext erna l  

person to come te l l  you o f t en wha t  you know and what  he 

m igh t  have a percept ion is  the r ight  th ing .   I  hones t ly  t h ink  

y ou need  to come in  here  and  say  let ’s  d iscover  w i t hout  

p reconcept ions,  but  in  terms of  unders tand ing obv ious ly  my  

unders tand ing the background I  hav e had to  do a lo t  but  I  

don ’ t  wan t  t o  get  in  my m ind  th ink ing  t hat  i t  is  any  more 

than a  background unders tand ing .  

[ 2 9 :10 ]  20 

MS NAI DO O:    But  l e t  me push  i t  a  b i t  fu r t her,  p leas e 

indu lge me.   You r  bac kground  s tudy  was commiss ioned  or  

was  i t  se l f  –  how do I  – we l l  were  you asked to  do  th is  or  

d id  you do i t  out  o f  your  own v ol i t ion  k now ing  that  the re is  

go ing  t o be a  p iece of  work  t ha t  may  look  l i ke  th is  in  
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f uture?  

[ 2 9 :29 ]  

MR LINNELL :    Wel l  I  suppose  i t  i s  both ,  I  wou ld  th ink  n  

t he na ture  o f  my work i f  there  is  to  be work  I  must  

unders tand  the  indus t r ies  t hat  I  m ight  work  in  so  I  th ink  I  

wou ld  know a b i t  abou t  many indust r ies  and  many  

c ompan ies  w i t h in  those  indust r ies ,  so I  have  a  general  

unders tand ing  o f  wherev er  I  work .    Have I  done  i t  

pu rpose ly?   We l l  I  th ink  your  sha reho lder  had some t ime 

ago ind ic at ed tha t  t he re migh t  be a  need for  t h is  and I  am 10 

requ i red to  look  a t  that ,  and t he fac t  t hat  you go t  her e 

t oday  in  a sense  is  more co inc identa l  i n t he sense  that  i f  

y ou d idn ’ t  get  here t oday  t hen  I  wou ldn ’ t  be here t oday.  

 So no one has  asked me spec i f ica l l y  t o  be here  

t oday  . . . [ i n t ervenes ]   

[ 3 0 :11 ]  

CHAIRPERSO N:    N ick can I  jus t  put  t h i s  s t ra igh t?   N ick 

was  asked  t o do  th is  exerc is e,  and he  had to  do  a  lo t  o f  

background  work  becaus e o f  t he  ins t ruc t ion he  go t  to  do 

th is  exerc ise.   Now what  i s  lef t  i s  for  h im to  be 20 

c ommiss ioned f orma l l y  by Eskom to  get  in t o t he t eet h  o f  

what  needs  t o  be  done.  So he has  been  on  board  on th is  

f or  qu i t e  a  wh i le .   I  t h ink  he is  hav ing  a  d i f f i cu l t y  t ry ing t o  

s ay  that .  

[ 3 0 :36 ]  

MS NAIDOO:   And act ua l ly  I  am t ry ing to  j us t  get  to  
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because that  is  wha t  we were  t o ld .  

[ 3 0 :39 ]  

CHAIRPERSO N:    Yes ,  prec ise ly.   So N ick  I  t h ink what  y ou 

c an do,  because I  mean y ou hav e set  the scene,  jus t  d r i l l  a  

l i t t l e  b i t  deeper  int o t he spec i f ic s  of  t he issues of  the four  

people ,  probab ly  not  the four,  but  the t hree  people  becaus e  

y ou don ’ t  know abou t  t he four th .  

[ 3 0 :54 ]  

MR L INNEL L:    Okay  I  t h ink in  t erms of  t he f our  i f  y ou are  

go ing t o do inves t igat ion  of  th is  na ture and bear  in  m ind 10 

in f o rmat ion is  g leaned f rom doc uments and peop le and in  

t h is  – and just  observat ion ,  i f  you hav e the leaders  o f  t he 

a reas  in which you  are  go ing to  look  a t  i t  w i l l  no t  be an 

un fet t ered  invest igat ion .   I f  the Cha i r  s i ts  in  t h is  room and  

he  car r ies  some  s i t uat iona l  author i t y  i t  w i l l  perv ade  th is  

r oom and whet her  he does  i t  i n ten t iona l l y  or  not  that  

p resence  a f fec t  some of  t he d isc uss ions  here because  that  

is  jus t  t he na tu re  of  human be ings .    

 I t  doesn ’ t  mean he i s  behav ing  improper ly,  i t  i s  j us t  

t he way we a re as human be ings,  so i t  i s  we l l  unde rst ood  20 

in  s im i la r  s i t uat ions that  i f  you leave  your  leaders,  your  

execut i ve  leaders  i n  s i t u  the peop le be low them w i l l  s tar t  t o 

s ay  i f  I  share th is  and  not h ing c omes  out  o f  t he 

invest iga t ion w i l l  I  compromise myse l f ,  and t he  moment  

t hey  ques t ion  themse lves  as  –  i t  doesn ’ t  have  to  be  

reasonab le ,  i t  is  a  sub jec t i ve  t h ing,  w i l l  I  compromis e 
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my se l f ,  and i f  t he re is  a  r isk  to  me compromis ing  mys el f  I  

am not  go ing  t o be f or thcoming  and you may as we l l  no t  

s ta r t  i t ,  so  I  th ink t o  remove the  people  who a re  in  

pos i t i ons  o f  l eaders hip  is  a  necessary par t  to s tar t  and i t  

s ends  a  message  to  the organ isa t ion that  t h is  is  go ing t o  

be open and  the  organ isat ion wants  peop le t o  come f or th  

and be cand id ,  so i t  i s  impor tant  t hat  no one t h ink s,  I  am 

s ure you  don ’ t  th ink  in t h i s  r oom,  but  no one  t h inks  t hey  

have  done any t h ing  wrong a t  th is  po in t .   

 There a re cer ta in  t h ings  that  t hey  m igh t  wel l  hav e  10 

done wrong,  abso lut e ly,  but  t hat  is  not  the reason  you a re  

ask ing t o  be suspended.   The  reason you are  ask ing  t hem 

to be suspended is  they have s i tua t iona l  in f l uence wh ic h 

w i l l  pervade whe re you want  to  do t he invest igat ion ,  and  

c er ta in ly  t here a re –  we a re  a l l  aware p robab ly  o f  –  there ’s  

l i ke l y  to  be as  in  any  o rgan isat ion  th ings  wh ich  w i l l  c ome 

ou t  and  a re  known t o  yourse lves where  some o f  t hese guys  

have no t  behaved  cor rect ly  but  we a re  on day  one and that  

is  not  p roven o r  es tab l ished,  t hese t h ings  a re jus t  – they  

a re  goss ip,  and some o f  thos e goss ips  have f ounda t ion ,  20 

bu t  I  th ink  we as we s i t  he re t hat  i s  not  t he reason you a re  

ask ing them to  be  suspended.   T he as sumpt ion  is  t hey  

have done no  wrong,  and i f  I  cou ld  f o l l ow t hat  up and  say  

for  t he good  of  t hem and the good of  t he organ isa t ion bear  

in  m ind what  happens  in Eskom is  a  nat iona l  t h ing ,  we a re  
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no t  ta l k ing abou t  a  company  here.    

 I f  Eskom gets  sc ra t ched the nat ion  is  a f fec ted ,  

emot iona l ly,  f inanc ia l l y  and  ev erywhere,  so i f  y ou have ,  i f  

y ou c reat e  bad p ress i t  w i l l  unnerve people  outs ide and  

th is  i s  a  c onf idence game wi th in t he count ry,  so  I  th ink t he 

idea l  wou ld  be to say  to  t hese  execut ives t h i s  is  t he 

s i t uat ion ,  we a re  no t  s i t t i ng  here say ing  y ou  hav e done  any  

wrongdo ing ,  i t  m ight  turn  out  t hat  yes  you have and  that  

m igh t  be so severe you w i l l  get  d ism is sed.   We do not  

k now a t  t he moment  so the suspens ion  is  not  that  you  are  10 

gu i l t y,  but  i f  you vo lunt eered t o go on leave and we made 

the  pub l i c  unders tand  that  you  as a  leader  had  dec ided 

v oluntar i l y  t o go on leav e so t hat  you open up the space to  

make  t h is  a c red ib le  t h ing i t  s tands  them in good s tead  in  

t he pub l i c ’s  eyes  and  in t he s taf f ,  say let ’s  ass ume not h ing 

c omes  ou t  of  th i s  inves t igat ion and t hey  re tu rn ,  becaus e 

that  must  be our  assumpt ion  a t  t he moment  becaus e  

there ’s  no wrongdo ing,  we a re on  day  one,  you want  t hem 

to come bac k w i thou t  a  sens e o f  people  f ee l ing  t hat  they  

were  –  t here was someth ing wh ich they were  gu i l t y  o f  but  i t  20 

d idn ’ t  get  proven.  

 So i t  i s  i dea l  f o r  them fo r  them to  go on leave  w i th  

t he i r  heads he ld  h igh and w i th no peop le  assuming  that  

t he re i s  an innuendo in  t he i r  suspens ion,  that  is  idea l ,  

people  don ’ t  of t en . . . [ in terv enes ]   
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[ 3 5 :10 ]  

BO ARD MEMBER:   That  i s  not  what  we understand.  

[ 3 5 :12 ]  

MS MABUDI :    The quest ion is  t here has  been a  deba t e 

a round t he i ssue that  you  a re  d i scus s ing now,  whether  i t  is  

s us pens ion  or  f orced  leave,  o r  vo lunta ry  leav e,  s o i t  i s  

t hree  d imens ions  now,  theref ore  t here is  suspens ion ,  i t  has  

go t  i ts  own repercuss ions  and  how i t  i s  s een by  every body  

and t he  for ced leav e which has  go t  a d i f f e rent  v iew f rom 

v oluntary  l eave.  10 

[ 3 5 :46 ]  

MR LI NNELL:    I f  I  can answer  t here,  you ’ r e say ing  there ’s  

t hree ,  I  t h ink  t here ’s  rea l ly  t wo,  fo rc ed leave  by  natu re  o f  

t o enfo rce is  suspens ion.    I t  is  a k ind  o f  c o l l oqu ia l  phras e 

we’ve  adapted  say ing  he  is  on  forc ed  leave.     You  know i f  

he  is  f orced  leav e i t  is  by  t he compu ls ion  o f  the  c ompany  

which  means he is  t echn ic a l ly  suspended and i t  is  

p recaut ionary  sus pens ion but  fo rced leave  means  p leas e  

go  away.  

 So I  t h ink   we  hav e got  two  s i t uat ions,  do  you  want  20 

to leave your  reputa t ions in tac t  because even though  th is  

aud io  does  not  i n tend  reputat iona l  damage to  t hem at  a l l ,  i t  

is  jus t  human be ings tha t  i f  you  suspend them someone is  

go ing to  read into  t hat  somet h ing improper  bec ause  we a re 

human be ings,  that  i s  how we t h ink .  

 So you  want  to  avo id  t ha t ,  so  i f  t hey can go  
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v oluntar i l y  i t  i s  good f or  t he organ isat ion  and  i t  i s  good for  

t hem because  there ’s  no sk inner ,  i f  they  don ’ t  want  to ,  I  

t h ink what  you have dec ided today  i s  t hat  i t  is  essent ia l  

t hat  y ou have  an independent  and f a i r  and thorough 

invest iga t ion,  f ree o f  anyone ’s  i nf l uence,  improper  

in f luence ,  and improper  i s  not  a consc ious  th ing ,  i t  can be 

a  pass ive t h ing,  I  jus t  s i t  here  and  I  can c rea te  in f l uence .  

 So i f  t hey don ’ t  want  t o go on  leave and  s ome 

people  take umbrage  and t he i r  egos  get  the  bet ter  o f  them,  

t hen you  have  to  go  t hrough  a  p rocess  and  you  have  to  say  10 

to t hem fo l lowing  due  p rocess you  have got  to  say  to t hem 

th is  i s  my reas ons  why  I  th ink y ou shouldn ’ t  be  here  dur ing 

the inves t igat ion,  can you persuade me o therw ise,  t e l l  me 

why you  t h ink  I  have  got  t he wrong s tar t i ng  po in t  and le t  

t hem argue,  and  i f  they  can conv ince you that  in  fac t  they  

don ’ t  pose a  r i sk  then  leave  them in  p lace .  

 Typ ica l l y,  t hat  doesn ’ t  happen because  i f  y ou  t h ink  

about  i t  the pr inc ip les  o f  no t  hav ing exec ut i ves  in  p lace is  

a  good one.    You  run  a r is k  even when peop le  are  

s us pended as  y ou know,  o ther  Sta t e compan ies ,  we hav e  20 

had many la te ly  where a  Ch ief  Execut i ve  O ff ice r  has been  

s us pended and fo rens ica l l y  f rom the very next  m inute  we 

w i l l  p ick  up 150  phone c a l ls  between h im and t he s taf f  and  

emai l s  go ing to  t he i r  pr i va t e ic loud address  c ommun icat ing 

w i t h s ta f f ,  and what  a re  they  do ing?   They ’ r e  
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c ommun icat ing  abou t  don ’ t  share  th is ,  p lease  sha re t hat ,  

don ’ t  do that ,  don ’ t  t e l l  t hem th is ,  so  we ’ve  got  to  be 

c aref u l  but  I  can  promise  you the  moment  they ’ r e  

s us pended i f  t hey  communica te  w i th  y our  s taf f  improper ly  

t hey  w i l l  be ident i f ied  f or  doing t hat  so i t  i s  a  b ig  r isk ,  but  

human be ings  a re  human be ings ,  i t  i s  not  your  human 

be ings,  i t  i s  ev eryone.  

[ 3 8 :37 ]  

CHAIRPERSO N:    We l l  p rocedura l ly  f rom where we are  

s i t t i ng ,  we  on ly  have  one  approac h and that  is  to  suspen d 10 

them,  because your  p rocesses in -house do no t  a l low  for  

t he ot her  approach.    So invar iab ly  what  wou ld  happen is  

y ou wou ld  s end  them a le t t er  t hat  says  th i s  i s  the in tent ion,  

we need  to  have  a  conversat ion which  N ick  i s  a l lud ing t o  

about  whet her  –  why we shou ld  not  o r  why  we  shou ld  

s us pend you and t hes e a re t he  reas ons  why he o r  she 

wou ld say t hey shou ldn ’ t  be suspended,  and  you  then hav e 

to,  t he assumpt ion is  t hat  you then have  to  cons ider  t hos e  

reasons and  cont inue  on i t ,  con t inue t o suspend,  so 

invar iab ly  f rom where  we’ re s i t t ing  p rocedura l ly  there is  20 

on ly  one  process  av a i l ab le  t o  us .  

[ 3 9 :34 ]  

MR L INNELL:    You ’ re  r igh t ,  the re ’s  one p rocess,  but  I  

t h ink t he law,  c ommon sense  and  good bus iness  p ract ice  

b lends,  becaus e fundamenta l ly  we are about  f a i rness  and  

what  i s  r ight  f or  the c ompany.   I f  we  do s omet h ing whic h 
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impa i rs  t he d ign i t y  o f  t hat  person ,  in  f a i rness ,  or  we  af f ec t  

t he reputa t ion o f  th i s  company  i t  damages the c ompany.   

F undamenta l ly  we pu t  ourse lves  as  a company at  r isk ,  s o  

t he outcome we want  is  no t  d i f f e ren t  f rom the process ,  t he 

p rocess  must  be  we a re  ente r ta in ing  a  s us pens ion ,  pre -

s us pens ion d iscuss ion,  but  t he out come of  that ,  the bes t  

ou tcome o f  t hat  w i t h  someone put t ing  up  the i r  hand  and  

s ay ing wou ld  y ou  m ind i f  I  s tood  as ide becaus e I  t h ink i t  

wou ld be bes t  for  me and  t he c ompany and t o  tha t  t he 

Board has  the aut hor i t y  to  say  I  g rant  you spec ia l  leave,  10 

y ou may  go on  fu l l  pay  and  bene f i ts ,  on  the condi t ion  that  

y ou don ’ t  c ommunicat e  w i t h  anyone in  the c ompany o r  i ts  

s upp l ie rs  dur ing tha t  per iod  of  t ime and that  is  a condi t ion 

I  le t  you  take spec ia l  leave on  the condi t ion you don ’ t  

c ommun icat e.  

 So you have one process but  there are  d i f f erent  

ou tcomes.   

[ 4 0 :54 ]   

MS MABUDE:   I f  I  can unders tand now why do you have  

one –  why  can ’ t  we  ask them to  take vo lunta ry  leave? 20 

[ 4 1 :03 ]  

CHAIRPERSO N:    We l l  t he po in t  I  was making  is  f rom a 

p rocedura l  po in t  o f  v iew,  because  Nick  ind ica ted when he  

s ta r t ed t hat  you know y ou do  these  th ings  you  have t o  

f o l low p rocess .  

[ 4 1 :12 ]  
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MS NAIDOO:    . . . [ Ind is t inc t ]  the  leg is la t ion and the Labour  

Ac t  i n t erms of  –  we  fo l l ow that  rou te .  

[ 4 1 :16 ]  

CHAIRPERSO N:    No leg is lat ion and Eskom’s po l ic ies .  

[ 4 1 :19 ]  

MS NAIDOO:   I s  i t  i t s  po l icy? 

[ 4 1 :20 ]  

CHAIRPERSO N:    Yes,  in terna l ly  you on ly  have one  

p rocess ,  t he re is  not hing  that  ta l ks  t o  spec ia l  l eave in  t he 

p rocess ,  i t  i s  e i t her  you suspend o r  you don ’ t .  10 

[ 4 1 :31 ]  

MAL E VOICE:   But  in  Labour  Law is  t here such a  t h ing  as  

s pec ia l  leave?  

[ 4 1 :36 ]  

MS NAIDOO:    The con t rac tua l  re lat ionsh ip  bet ween the 

o ther  par t y,  where t he both  par t ies  agree is  lega l l y  b ind ing ,  

s o h is  sugges t ion  is  t hat  we put  t h is  ind i rec t l y  t o  them,  get  

t hem to  come wi th  t hei r  sugges t ions  and then t he  par t ies  

en ter  i nto  t hat  agreement ,  now that  is  a  cont rac t ual  

agreement  where the  par ty  agree  t o  and  can ’ t  la ter  o  20 

ob ject .  

[ 4 1 :55 ]  

MR LINNEL L:    For  example  i f  I  cou ld  agree w i th  you ,  you  

have a  d i sc ip l ina ry  po l icy  wh ich i s  a  Board po l icy  which 

a f f ects  the whole  company.   Now t he lega l  pr inc ip le  is  you 

don ’ t  b ind your  successes .   T he Board  is  a lways  
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. . . [ ind is t i nct ]  i t  has  the power  to  do whatever  i ts  

Memorandum of  Incorporat ion and the law a l lows  i t ,  t he 

Compan ies  Ac t  and ot her  laws,  the Labour Act  and  labour  

r egu la t i ons  a re  one  such law ja ,  but  in  terms of  your  

d isc ip l i na ry  p rocedures t hat  i s  a board po l icy.   T he board  is  

en t i t l ed,  I  th ink  i t  w i l l  say  s o in  your  char te r  and i t  w i l l  

s ta t e i t  i n  t he Compan ies  Ac t  and the  Memorandum of  

I ncorporat ion t he  Board can change t h ings .   You,  even i n  

y our  d i sc ip l i na ry  procedures a l l  y our  Board po l i c ies t he 

Board reserves the r i ght  t o  change t he  po l i cy  and vary i t  10 

and so you a lways  lef t  w i t h the r i ght  t o  say  to  someone I  

g rant  you cer ta in  th ings .  

[ 4 2 :53 ]  

MAL E VOICE:    I t  makes a  lo t  of  s ense ,  I  don ’ t  t h ink –  i t  i s  

w i t h in  t he  ru les .  

[ 4 2 :58 ]  

CHAIRPERSO N:    I  unders tand  Board Member,  a l l  I  was  

s ay ing is  f rom a p rocess po in t  o f  v iew there i s  ac tua l l y  on ly  

avenue open f o r  us  in  t he process .  

[ 4 3 :08 ]  20 

BO ARD MEMBER:    Sor ry,  I  th ink  i t  i s  go ing to  be  a  

r eso lu t i on a t  t h is  commit tee to  do tha t .  

[ 4 3 :12 ]  

CHAIRPERSO N:    We l l  can I  suggest  t hat  we have taken a  

dec is ion t o  suspend the people ,  can you then lead  t he 

c ommi t t ee t hat  i s  dea l ing w i th  t hese mat te rs  what  is  t he 
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way  f orward.   I  mean a rgu ing  a l l  t hese  t h ings  whet her  i t  i s  

v oluntary  or  what ,  we have taken  the dec is ion to  suspend 

the ind iv idua ls .  

[ 4 3 :33 ]  

MR LINNELL :    Cou ld  I  jus t  – I  th ink  when you took that  

dec is ion you probably,  i t  is  . . . [ ind i s t inc t ]  I  th ink  y ou r  

dec is ion is  probab ly  i n  law t hat  you have an  in p r inc ip led 

v iew t hat  suspens ion  o f  the ind iv idua ls  is  appropr ia t e  in  

t he c i r cumstances,  but  when you  hav e a  d iscuss ion w i t h  

t hem at  t hat  po in t  a  d i f f e ren t  outcome might  come,  becaus e  10 

that  is  f a i r,  so  you have  got  t o  s ay  we as  a  sub-commi t t ee 

have  a  v iew that  suspens ion i s  t he r igh t  th ing  for  you and 

the  company r igh t  now,  bu t  we want  you  to  t e l l  us  i f  you 

have  any  reasons why you t h ink  we shou ldn ’ t  do tha t  and  

a t  t hat  po in t  you act ua l ly  haven’ t  made a  dec is ion becaus e 

y ou have  lef t  i t  open  for  t hat  person to  come back and  say  

for  reasons you  haven ’ t  t hough t  abou t  he g ives  you a  

r eason t hen  you  say  t hat ’s  a  good  po in t ,  I  ag ree ,  you 

s hou ld  rema in a t  work and  you have a l lowed that  process  

and that  i s  a  good  p rocess ,  but  I  th ink  your  dec is ion is  20 

p robab ly  say ing we have reached  an in-pr inc ip le  v iew tha t  

a  sus pens ion is  p robab ly  t he r i ght  approach,  and you want  

t hat  t o be  put  t o t hese  peop le  and  for  t hem to  i nd icate  why  

y ou a re wrong.  

[ 4 4 :43 ]  

CHAIRPERSO N:    Sure.  
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[ 4 4 :44 ]  

MR LINNELL:   So I  th ink that  wou ld  be the ba lance o f  i t ,  

and t hat  i s  probab ly  what  your  dec is ion  is .  

[ 4 4 :50 ]  

CHAIRPERSO N:    So I  t h ink  t he iss ues  t hat  the Company 

Sec reta ry  must  record t hat  very  care f u l l y,  becaus e what  

N ick is  say ing i s  that  he is  ac tua l l y  say ing t he Boar d 

s hou ld  not  suspend t hem as  we are s i t t i ng ,  bec ause  there ’s  

a  due  p rocess  wh ich takes you  to suspens ion,  so we 

s hou ld  t h ink  of  suspens ion  as  a means t o a par t i cu la r  end,  10 

which w i l l  ass i s t  us  in  get t i ng t o  where we want  t o  be,  s o 

we just  need to  f i nd a  . . . [ ind i s t inc t ]  t o  say  so,  ra t her  than  

s ay ing the Board has  suspended.   I  t h ink suspens ion would  

be  consequence  of  t he p rocess .  

[ 4 5 :30 ]  

MS NAIDOO:   I t ’s  r igh t ,  f o l low ing due  process .  

[ 4 5 :32 ]  

MAL E VOICE:    I  t h ink  t he process  for  t he le t t er  we shou ld  

iss ue  to a  person  w i t h  t he in tent  t o  suspend.  

[ 4 5 :36 ]  20 

CHAIRPERSO N:    Ja ,  what  I  am say ing  what  we  record 

here . . . [ in tervenes ]  

[ 4 5 :39 ]   

MAL E VOICE:    [ ta l k ing  over ]  t o  come and  do a  meet ing 

w i t h t he represen ta t ive ,  where then t h is  i s  d i scussed.  

[ 4 5 :43 ]  
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CHAIRPERSO N:    That  is  cor rect  y es ,  but  I  am concerned  

about  what  we record .    We must  be v ery carefu l  how we 

record because we can ’ t  say t he Board has  dec ided to  

s us pend,  you f o l l ow what  I  am say ing?   Because that  

p rocess  is  par t  o f  a –  i t  i s  par t  o f  a  process .  

[ 4 6 :01 ]  

MAL E VOICE:    So what  are  we say ing Cha i rman,  t hey  

must  j us t  go and  ta l k  to  t hem and then  dec ide whether  in  

f ac t  i t  is  vo lunta ry  separat ion,  I  mean leave,  or  i t  i s  go ing 

to be suspens ion?   I  mean in  other  words  we a re  coming 10 

w i t h no  dec is ion r ight  now.  

[ 4 6 :16 ]  

CHAIRPERSO N:    No dec is ion.  

VARIOUS PARTIES SPEAKI NG SIMULTANEOUSLY 

[ 4 6 :19 ]  

MR LINNELL:    I t  is  s t ronger  than  that  s i r.  

[ 4 6 :20 ]  

MS KLEIN:    Can I  jus t  have a t urn .   Can  I  jus t  have  a  

c hance p lease,  I  mean I  have done t h is  a  c oup le  of  t imes  

in  t he  bank .   I t  i s  a  very s imp le  c as e,  t here has  been  a 20 

dec is ion taken  t o  suspend.   G ive us a  v ery  good  reason,  

g ive us  your  reason  o r  c onv ince us  t hat  t h is  i s  no t  

necessary,  g ive us one  good reason as  t o why  th i s  should  

no t  happen,  and then  the person responds,  bu t  I  mean t he 

fac t  that  you are  a l ready  s i t t i ng w i th  a l et t er  and they  can ’ t  

r espond wit h in  . . . [ ind is t inct ]  but  the dec is ion  was  taken,  
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y ou can ’ t  t ow- t ow  around  that .  

[ 4 6 :47 ]  

CHAIRPERSO N:    No,  no,  no . . . [ in tervenes ]   

[ 4 6 :49 ]  

MR LINNELL:    I t  is  a  dec is ion in  p r inc ip le ,  you have taken 

a  p r inc ip led  dec is ion  bu t  i t  i s  not  a  f ina l  dec is ion,  you see  

i t  . . . [ in te rvenes ]   

[ 4 6 :55 ]  

MS KL EIN:    You s t i l l  s ay  g i ve us good reason why  

. . . [ in t ervenes ]   10 

[ 4 6 :57 ]  

CHAIRPERSO N:    No,  no we hear  t hat .  

[ 4 6 :58 ]  

MR LINNELL:    Wh ich means  i t  i s  no t  a  dec is ion 

. . . [ in t ervenes ]   

[ 4 6 :59 ]  

CHAIRPERSO N:    A l l  I  am say ing ,  le t  me g ive  you an  

example,  i f  you say –  i f  the re i s  a  rec ord in  board m inu tes  

which  says  t he Board has  dec ided  to  suspend X ,  Y,  Z  and 

then you  s ta r t  t he process  an  ind iv idual  says  I  wou ld  l ik e  t o  20 

s ee what  the Board m inu t es s ays ,  t he Board m inu tes  

be fore  you  came to  me and  asked me i f  the re i s  any  reason  

why  you  shou ldn ’ t  suspend me you had a l ready  suspended 

me,  y ou unders tand  what  I  am s ay ing.  

[ 4 7 :25 ]  

MS KLEIN:    No I  d isagree Chai rman,  I  d isagree.  

[ 4 7 :28 ]  
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CHAIRPERSO N:    I  don ’ t  know,  t he lawyers must  te l l  us .  

[ 4 7 :30 ]  

MAL E VOICE:   T here  is  a p re -suspens ion  not i ce  that  is  

usua l ly  se rved on an employee,  and  the contents  o f  t he 

no t i ce  s ay  we hereby  not i f y  you tha t  we in tend  t o  pu t  you 

on p recau t ionary  suspens ion f or  the f o l low ing  reasons ,  we 

have  reason t o be l i eve  that  you  have poss ib l y  commi t t ed 

the fo l l ow ing o f f ences .   P lease  rever t  wi t h reasons  why  we 

s hou ld  not  p roceed  t o  suspend . . . [ in te rvenes ]   

[ 4 7 :52 ]  10 

CHAIRPERSO N:    We know that  

[ 4 7 :53 ]  

MAL E VOICE:    Yes,  what  I  am say ing is  t hat  the Board 

s hou ld  record t hat  precau t ionary I  mean suspens ion  

no t i ces  w i l l  be issued  to  cer ta in  m embers  o f  the Execut i ve ,  

y ou reso lve i t  . . . [ ind i s t inc t ]  

[ 4 8 :08 ]  

CHAIRPERSO N:    The in tent ion to  suspend.48 :08]  

[ 4 8 :09 ]  

BO ARD MEMBER:    Of course.  20 

[ 4 8 :10 ]  

CHAIRPERSO N:    That  is  f ine ,  t ha t  i s  what  I  am  ta lk ing 

about .  

[ 4 8 :11 ]  

BO ARD MEMBER:   Have you got  a  copy  o f  t hat ,  that  we 

c an read?  

[ 4 8 :12 ]  
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BO ARD MEMBER:    We have  one  in  t he o rgan is at ion.  

[ 4 8 :13 ]  

BO ARD MEMBER:    Have you go t?  

[ 4 8 :15 ]  

BO ARD MEMBER:   But  su re ly,  we hav e heard  f rom t he 

lawyer  t hat  i n  . . . [ int e rvenes]  

[ 4 8 :20 ]   

MS NAIDOO:   Ja,  so t hat  must  be recorded.  

[ 4 8 :22 ]  

MAL E VOI CE:   Tha t  i s  a  fo rma l  no t ice .  10 

[ 4 8 :23 ]  

CHAIRPERSO N:    And we hav e had tha t  f rom Lega l  t hat  

here t he  po l i cy  and t he p ract i ce  is  to  suspend and then  t he 

people  in Governance and R isk  w i l l  t hen take  on t he 

p rocess  of  te l l ing  them there is  an in t ent ion to suspend 

y ou,  can  you  come wi th  a r eas on why not ,  but  we  hav e 

taken  an in-p r inc ip le  dec is ion that  the suspens ion must  

. . . [ in t ervenes ]   

[ 4 8 :51 ]  

MR LINNELL:    I t  sounds  l ike  a  nuance  but  t he who le t h ing 20 

is  premis ed on  fa i rness  and the  way our  law works  i t  says  

any t ime you take a  dec is ion  in r espec t  o f  someone you 

must  permi t  t he o ther  pers on  t o  hav e  a v iew be fore you 

take the  dec is ion.   So  in  every th ing we do and  i t  goes  

fur t her  in to  any aspec ts  o f  admin is t r a t ive law,  whenever  

y ou do someth ing you ’ve got  to  hav e a  v iew of  what  you 
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want  t o  do,  you  must  hear  the o ther  s ide,  so i t  sounds  

nuanced  but  i t  –  we  must  make  sure t hat  in  our  m inds  i f  t he 

person  persuade you no t  to  do  i t  you  are  open to  t hat ,  and  

y ou  can ’ t  – you m ight  not  conce ive t hat  poss ib i l i t y  at  t he 

moment  and  i t  m ight  we l l  no t  be a  poss ib i l i t y  but  in  your  

m ind  you ’ r e  say ing  i f  you  can I  am prepared  to  hear  you ,  

o therwis e t he whole  p recaut ionary  suspens ion d isc uss ion 

is  a nonsense and now i t  wi l l  be t urned over  wi th in  f i v e  

m inu t es  in a  cour t  of  law,  because  you –  i t  is  no t  f a i r.   The 

ou tcome is  not  . . . [ in tervenes ]   10 

[ 4 9 :52 ]  

CHAIRPERSO N:    I t  i s  very  s imp le  N ick .   N ick  the quest ion  

is  v er y  s imp le,  I  hear  a l l  o f  th i s ,  th is  is  process,  what  are  

we record ing as  a  dec is ion?   Are  we s ay ing t he Board has  

dec ided t o suspend or  a re  we  say ing the Board has  

dec ided  in  p r inc ip le  t o pursue a  sus pens ion  of  t hes e 

ind iv idua ls .  

[ 5 0 :16 ]  

MR LINNELL :   Ja,  I  t h ink the  la t ter  t ype word ing  may be  

. . . [ in t ervenes ]   20 

[ 5 0 :18 ]  

CHAIRPERSO N:    I  t h ink  t hat  i s  more appropr ia te ,  the  

dec is ion has  been made to  pursue  the suspens ion of  t hes e 

ind iv idua ls ,  bec ause we know t here is  a p rocess invo lved.  

[ 5 0 :26 ]  

MR LINNELL:    You be l iev e,  s i t t i ng  here  the on ly  reason  

U17-AZT-728ESKOM-07-744



11 MARCH 2015 – PG In-Committee Meeting 
 

Page 40 of 119 
 

y ou are  go ing to  a sus pens ion d i scuss ion i s  because you 

be l i eve  i t  i s  necessary  in  t he r ight ,  you ’ re  conv ic ted,  i t  i s  

no t  as  i f  you  a re  unsure,  you  are  sure  that  that ’s  the  r ight  

t h ing for  t he company,  but  what  you are  say ing  to  that  

person is  I  want  you befo re I  make my f ina l  dec is ion ,  I  am 

s ure,  but  bef ore  I  make my f i na l  dec is ion on  t he mat te r  I  

want  you –  I  wan t  t o  g i v e you the  opportun i t y  to  persuade 

me t hat  I  am wrong,  but  t hat  doesn ’ t  mean you  as  a board  

is  waver ing ,  you are  conv inced that  you th ink i t  i s  

necessary  bec ause i f  not  you shou ldn ’ t  bother  t o go t he 10 

p rocess ,  so I  t h ink I  am hear ing  you say we a re conv inced  

i t  is  necessary t o  suspend them,  but  I  want  t o hear  whether  

t hey  can  persuade me ot herwise  and  that  i s  the sum of  i t .  

[ 5 1 :09 ]  

CHAIRPERSO N:    Sure.  

[ 5 1 :10 ]  

MR LINNELL:    And i t  is  ve ry  d i f f icu l t  fo r  them to  pe rsuade 

i t  because your  grounds seem to be exce l lent .  

[ 5 1 :16 ]  

CHAIRPERSO N:    So we then  record t he  Board has  20 

dec ided t o pursue the in t en t ion . . . [ i n terv enes ]   

[ 5 1 :23 ]  

BO ARD MEMBER:   T he Board  has  taken  the p r inc ip led 

dec is ion t o suspend cer ta in i nd iv idua ls  f o l low ing t he 

p rocess .  

[ 5 1 :29 ]  
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MR LINNELL:   Ja,  sub jec t  t o  g iv ing  them the oppor t un i ty  

t o persuade you o therw ise .  

[ 5 1 :34 ]  

CHAIRPERSO N:    F o l low ing  due  process,  that ’s  ano ther  

one.     Okay  fo l l ow ing due p rocess ,  I  w i l l  be sat is f i ed.  

[ 5 1 :38 ]  

BO ARD MEMBER:   What  we  are do ing is  ex t remely  

s er ious ,  i f  we hav e got  the s l ightes t  doubt ,  we shou ld  ta lk  

t o . . . [ ind is t inct ]  but  . . . [ in t e rvenes]   

[ 5 1 :43 ]  10 

MR LINNELL:   Ja,  I  th ink you ’ve go t ,  you are  agree ing in  

p r inc ip le  . . . [ in te rvenes ]   

[ 5 1 :46 ]  

BO ARD MEMBER:    You  are  con f ident  o f  what  we a re  

do ing,  j a,  I  th ink t hat ’s  r ight .  

[ 5 1 :47 ]  

MR LINNELL:    I  t h ink  everyone  is  on the sam e s ide,  jus t  a  

ques t ion  o f  word ing ,  and t he word ing is  as  t he Cha ir  says  

is  very  impor tant  bec aus e as  soon as peop le  go t o cour t  

t he f i rs t  t h ing ,  t hey  are  go ing t o  do is  say  can  I  have  an 20 

ext ract  o f  your  m inu tes .  

[ 5 1 :58 ]  

CHAIRPERSO N:    And t hen i t  says  you suspended th is  man 

be fore  you  even  gave  h im a c hance t o  respond,  so your  

s us pens ion i s  inva l i d,  so i t  i s  impo r tant  f or  us  t o  couch t he 

words  p roper ly.  
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[ 5 2 :06 ]  

MR L INNELL:    You k now i t ’s  a  f unny  th ing  labour  law 

because at  the end of  t he day the employer  t ends  to w in ,  

because the emp loyer  you  know you can ’ t  work  f or  

s omeone who doesn ’ t  want ,  you don ’ t  want  work ing  for  you ,  

i t  is  jus t  a  ques t ion  o f  what  does i t  cos t  you i f  y ou mak e a 

m is take,  and there is  a reputa t iona l  r is k ,  you  do i t  p roper ly  

and you  know – because  i f  t hese  people  get  suspended I  

c an  promise  you now w i t h in f ive  m inu t es  t hey w i l l  be  w i t h  

t he i r  a t torneys  and you w i l l  have an app l i ca t ion tomor row.  10 

[ 4 2 :36 ]  

BO ARD MEMBER:   I  was  jus t  go ing to  say that ,  and  

y ou ’ve got  a  t eam,  i t  is  not  one person ,  i t  i s  a  team of  four  

t hat  i s  go ing  to  gang  up  and  c ome s t ra ight  t o you .  

[ 5 2 :42 ]  

MR L INNELL:    And we spend t ime t h ink ing about  t hat ,  

because in  a  sense typ ica l l y  when  you have a  suspens ion 

inqu i ry  I  am say ing   

have  got  an a l legat ion you  took  money out  t he t i l l ,  and I  

am go ing t o  con f i rm that  th rough  an invest igat ion  and I  20 

need you  to  be  out  o f  t he  way  whi le  I  i nvest iga t e ,  so you 

a re  say ing  I  have got  a  spec i f i c  a l legat ion aga ins t  you as  

an ind iv idua l  o r  you as a  g roup ,  qu i t e o f ten y ou ge t  un ions  

who are  suspended together  because they  co l lec t i ve l y  d id  

s omet h ing wrong.   

 In th i s  case what  you ’ re say ing i s  i t  i s  bec aus e o f  
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y our  s i t uat ional  i n f luence on the bus iness  in order  f or  me 

to do  th is  i nqu i ry  f ree f rom any  in f luence  becaus e we want  

t o do i t  r ight  i t  wou ld  be impract ica l  and  improper  f or  y ou  

to s i t  t here,  because i t  w i l l  have a  nega t iv e  e f f ec t ,  so you 

a re  not  imput ing  any t hing  at  th is  s tage into  wrongdo ing  

even  though I  am  sure you cou ld  wr i te  a  whole  lot  o f  th ings  

down i f  you wanted to .   That  i s  not  where you  a re  s ta r t i ng .  

[ 5 3 :41 ]  

MS NAIDOO:   Cha i r  I  th ink t hat  i s  . . . [ ind is t inc t ]  because I  

was  a  b i t  conc erned  th is  morn ing  in  our  de l ibe rat ion when 10 

we t ook  the dec is ion t h is  is  t he route  t o go we act ua l l y  fe l t  

t hat  we  a re  go ing  to  say  th i s  i s  no t  a  suspens ion,  we need  

y ou  to  s tep as ide,  but  I  t h ink we  have moved f rom there.    

T h is  is  a  sus pens ion . . . [ i n tervenes ]   

[ 5 3 :56 ]  

CHAIRPERSO N:    Yes abso lu t e ly.  

[ 5 3 :57 ]  

MS NAIDOO:   . . . but  i t  i s  bas ed  on we cannot  do a  proper  

invest iga t ion w i th  you in  the c ha i r,  so  t hat  . . . [ in tervenes ]  

[ 5 4 :00 ]   20 

CHAIRPERSO N:    Yes that  puts  i t  neat ly.   

[ 5 4 :03 ]    

MR LINNELL:    So you a re  not  say ing t hey  a re  gu i l ty  of  

anyt h ing ,  t hey  m ight  t urn  out  to  be  gu i l ty  of  somet h ing ,  but  

y ou ’ re say ing  I  don ’ t  know at  t he mom ent ,  I  am open-

minded ,  I  haven’ t  star ted t he inves t iga t ion,  you haven ’ t  
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s ta r t ed your  i nves t igat ion,  i t  i s  open-m inded  but  in  that  

p rocess  i t  is  good for  t hem and  i t  i s  good  f or  your  company  

i f  they put  the i r  hands  up and say look can I  suggest  th is  

t o you  bec ause  what  y ou do  i s  you  don ’ t  want  t o be  in t he 

Labour  Cour t  tomor row,  you a re  go ing t o avo id  t hat ,  I  mean 

i t  costs  an awfu l  lo t  of  money and  i t  gets ,  the newspapers  

w i l l  never  take your  s ide.  

[ 5 4 :33 ]  

CHAIRPERSO N:    Agreed,  agreed.   N ick t e l l  me someth ing,  

i f  we say  that  we want  you to  set  –  s t ep as ide under  10 

s us pens ion because  we do  no t  be l ieve t hat  t he 

invest iga t ion  c an  be  done  wi t h  y ou  presen t ,  they  tur n  

a round and  say bu t  t hat  i s  not  co r rec t ,  we don ’ t  th ink so,  

s o what  is  i t  tha t  we need ,  do  we  have t o show cause  in  

our  in ten t ion  to  suspend or  in  our  ac t  o f  suspend ing  that  

p rev ious ly  you  have  demonst ra ted  t hat  you  can  in t e r fere  

w i t h t h ings  t hat  you know – in  o ther  words do we  have t o  

s ubs tant ia t e t hat?  

[ 5 5 :20 ]  

MR L INNELL:    The . . . [ ind is t inc t ]  an interes t ing  phrase,  20 

y ou  don ’ t  have t o  prove l i ke  a cour t  of  law  that  t he reasons  

a re  such that  the re is  any  in f e renc e o f  gu i l t y,  wha t  you 

want  t o  show is  i f  you a re not  suspended i t  m ight  impede 

the invest igat ion  and  on  a  reasonab le  bas is  you  have  to  

s ay  to  us  i t  i s  log ica l  that  i f  t he boss is  s i t t i ng t here,  h is  

s ubord inates  a re un l i ke ly  t o  fee l  f ree in  advanc ing 
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in f o rmat ion  and  I  can  p romise y ou  ev ery s ing le  cou r t  i n  t he 

land  w i l l  agree w i th  that ,  because t hat  i s  j us t  human 

na ture .  

[ 5 5 :55 ]  

CHAIRPERSO N:    That  i s  wha t  I  am int erest ed in.  

[ [ 5 5 : 5 6 ]  

MR LINNELL:   So i t  is  not  as  i f  you  hav e t o  –  but  i n your  

ins tance here you have got  some in format ion so when you 

ge t  in to  t he d iscuss ion w i th  t hese par t i cu la r  ind iv idua ls  

t here a re  some known a l legat ions ,  a l lega t ions,  not  p roven,  10 

bu t  there a re a l legat ions ,  you a re  at  t he beg inn ing  of  a  

t h ing,  where  at  least  two o f  them have made dec is ions  

where t hey  have used t he i r  author i t y  to  in f l uenc e 

invest iga t ions.  

 Now you  wou ld  say to  t hem as human be ings  

leaders typ ica l ly  impose  the i r  presence  on  inves t iga t ions ,  

i t  is  bad,  i n your  par t i cu la r  case t here is  t h i s  a l l egat ion tha t  

in  th i s  i ns tance you d id  do t h is ,  so I  am not  say ing more 

than that  bu t  t here is  an  a l legat ion  to  say  t hat  even  you  

had a  propens i ty  to  do what  everyone e l se  wou ld  do 20 

anyway.    P eop le ,  i t  i s  human  be ings ,  t hey hav e t he  

p ropens i ty  t o  t ry  and in f luence  the out come one way or  t he 

o ther  and t h i s  would  just  show they  hav e done  i t  i n  t he 

past  and  you  hav e go t  some cases  o f  t hat  w i t h  t hes e 

people .   Sor r y  s i r.  

[ 5 7 :06 ]  
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MAL E VOICE:   Thanks  N ick .   Suppose that  maybe there i s  

no spec i f i c  i nc idents  t o  re fer  t o,  how do we persuade t hem 

to take leave . . . [ ind is t i nct ] .  

[ 5 7 :24 ]  

MR LINNELL:    I  t h ink  i t ’s  –  as  t he  suggest ion was we star t  

t he process and y ou say t h is  i s  a  pre -suspens ion 

d iscuss ion ,  the Board is  o f  th is  bel ie f  t hat  you should  be 

s us pended but  i t  wants  t o hear  f rom you  as t o why  that  

s hou ld  not  be the case,  these a re  t he reas ons ,  and you  

advance the reasons ,  and  in  t hat  proc ess  one  would  hope  10 

and I  t h ink  sk i l f u l  management  of  t hat  d iscuss ion o f t en 

leads peop le t o say  wou ld  you be  happy w i th t h is ,  becaus e 

they  –  one  of  t he t h ings  t hey  a lways  c ome back  w i th ,  I  

p romise,  t hey  are  go ing to  say  bu t  i f  you suspend me 

people  a re  go ing  to  th ink  I  am gu i l t y  and  you  a re  go ing t o  

s ay  we don ’ t  th ink you a re  gu i l t y  because we haven ’ t  got  

any g rounds t o  t h ink  y ou are gu i l t y  but  I  ag ree w i th  you 

people  w i l l  t h ink  that  and  then  you say  t o t hem what  other  

way  c an  we min im ise t hat  r i sk .   You ask them the  ques t ion 

what  o ther  way  do you th ink  we can m in im ise t he r isk  and  20 

the i r  answer is  j us t  one th ing,  t hat  I  be on spec ia l  leave ,  

and y ou say we l l  I  l ike t hat  idea .  

[ 5 8 :32 ]  

MS MABUDE:    That ’s  the  one  th ing,  e i t he r  s pec ia l  l eav e 

o r  res igna t ion.  

[ 5 8 :38 ]  
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MR LINNELL:    J a,  very  much,  there is  a lway s a  r isk  of  

r es ignat ion ja .   They  v o lunt eer  t he i r  res igna t ion,  t hat  too is  

a  r i sk .  

[ 5 8 :45 ]  

MS NAIDOO :    . . . [ Ind is t i nct ]  accepted as  par t  o f  t ha t ,  at  

t hat  s tage I  don ’ t  th ink  you  ac cept  res ignat ions .  

[ 5 8 :50 ]  

MR LI NNELL:    You  can ’ t  as  an  employer  re fuse  i t ,  you  can  

jus t  ho ld t hem to  the i r  con t rac t  terms,  say I  can res ign bu t  

y ou say  we l l  your  cont rac t  says you  are  on a  f ixed te rm 10 

c ont ract  for  another  s ix  months you hav e to  s tay,  t hen you  

ge t  i nto  a  separat e  d i scuss ion about  what  w i l l  i t  cos t  me to  

le t  me go  ear ly,  so  I  would ,  thes e guys  a re on f i xed  term 

c ont racts .  

[ 5 9 :09 ]  

MS KLEIN:    Can I  maybe jus t  add  onto  t hat ,  I  mean w e 

have  had  occas ion  where tha t  has  happened where you 

wou ld say  no as  par t  of  the inves t igat ion you may want  t o  

go  but  i t  i s  not  in  our  i nte rest  to  accep t  your  res ignat ion a t  

t h is  s tage .  20 

[ 5 9 :19 ]  

CHAIRPERSO N:    Ja,  exac t l y.  

[ 5 9 :20 ]  

MS KLEIN:   Because I  mean you may even have  ev idenc e 

that  you s t i l l  want  t o ac t  on,  but  I  mean even i f  peop le ,  

because I  have  seen peop le  jus t  then s tay ing away,  
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because t hat ’s  anot her  op t ion ,  t hey  jus t  don ’ t  come to  work  

bu t  t hat  doesn ’ t  mean you can ’ t  pu rsue them,  i f  you do f ind  

ou t  t hat  t hey  have done  cer ta in  t h ings  t hat  was  wrong ,  you  

s t i l l  go  af t er  t hem.  

[ 5 9 :35 ]  

MS MABUDE:    But  t he  f act  t hat  t hey  res ign does n ’ t  mean 

y ou can ’ t  pu r sue them.  

[ 5 9 :38 ]  

MS NAIDOO:   Correc t .  

[ 5 9 :39 ]  10 

MR LINNEL L:     But  in a  l abour  con text  i t  makes  i t  d i f f i cu l t  

because i f  t hey res ign and  you acc ept  i t  then  you have go t  

no  emp loyee/employer  re la t ions h ip  and a d is c ip l i na ry  

p rocedure is  p remised  on  that  re lat i ons h ip ,  so i f  you 

term inate  t he re la t i ons h ip  you  can ’ t  hav e an  employment  

d iscuss ion  w i th  y ou .  

[ 5 9 :57 ]  

CHAIRPERSO N:    Nick  can  I  jus t  read what  Esk om ’s –  

what  is  Eskom’s d i sc ip l i na ry  code?   A r t i c le  4 ,  for  a  

s us pens ion o f  an  emp loyee w i th pay pend ing d is c ip l i na ry  20 

inqu i ry,  hear ing o r  p re-d ismiss al  arb i t ra t i on.    4 .1 says :  

“When i t  i s  s uspec ted  t hat  an emp loyee  may hav e  

commi t t ed m isconduc t  and t hat  h is /her  cont inued  

presence  in  t he  premises  of  the company m igh t  

in t e r fere w i th  t he d isc ip l i na ry  i nvest iga t ion t he  

manager  may dec ide t o  suspend the  emp loy ee w i t h  
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pay  pending  the ou tcome of  t he inves t iga t ion . ”  

4 .4 .2  says:  

“Depend ing on the outc ome of  t he  inves t igat ion t he  

manager  may ex tend the suspens ion  or  impose a  

suspens ion  [ i f  the  emp loyee  was not  suspended ]  

pending t he ou tcome of  the d i sc ip l ina ry  process. ”  

Now 4. 4 .3 says :  

“The dec is ion t o  suspend the emp loyee must  be  

cons idered  i f  and  when one o r  more of  t he fo l low ing  

fac t ors  are invo lved:  10 

A.  E lement  o f  d ishonesty  in  t he a l leged  m isconduc t ;  

B.  Poss ib i l i t y  o f  tamper ing  w i th ev idence.  

C.  Poss ib i l i t y  o f  in t er fer ing w i th  t he invest iga t ion  

proces s;  and  

D.  Poss ib i l i t y  o f  i nt im ida t ing  w i t ness es . ”  

[ 0 1 :01 : 1 2]  

MR L INNELL:     Becaus e I  have  obv ious ly  read,  I  have 

obv ious ly  gone th rough your  po l icy  bef o re  t oday  so I  am 

fam i l i ar  and  i t  i s  not  t he f i r s t  one,  you  are no t  a l leg ing  

wrongdo ing  here ,  i t  i s  2,  3  and  4  o r  C  and  D.   So we’ re  20 

s ay ing i f  you run  an invest igat ion  i t  is  probab le  there w i l l  

be  inte r f erenc e w i th  t h is  i nves t igat ion  and that  is  t he 

p remise o f  i t ,  and  y our  po l icy  prov ides  that .  

 So what  you have read  out  i s  i n con form i t y  wi th  our  

d iscuss ions .    I n  corporat e  –  in  t he corporat e env i ronment  
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y ou ’ re look ing at  reputa t iona l  damage,  i t  is  a  bet te r  

ou tcome i f  t he person  wants  t o  go,  i t  i s  a  more pos i t iv e  

t h ing . . . [ in ter venes]   

[ 0 1 :01 : 5 9]  

MS NAIDOO:   Wants  t o go on leav e?  

[ 0 1 :02 : 0 0]  

MR LINNELL:    Go on leave ,  but  you a re  reso lu te  t hat  in  

y our  m ind  s i t t i ng  here  i t  is  improper  f or  t hem to be  in  t he i r  

o f f ic es  wh i le  you  c onduct  the inves t igat ion.  

[ 0 1 :02 : 1 0]  10 

BO ARD MEMBER:   Suppose  t hat  t he  person is  new in to  

t he por t f o l io  t ha t  they  are t he Ch ie f  Ex ec ut ive  and  he 

does n ’ t  see h imsel f  d i rec t l y  or  ind i rec t ly  imp l ic at ed,  how do  

y ou pursue  t hat  t ype o f  a  person?  

[ 0 1 :02 : 3 0]        

MR LINNELL:    I  though t  about  t ha t ,  I  t h ink he has  been in  

o f f ic e  about  f ive  months ,  and  in  that  f ive  mont hs  cer ta in  

t h ings  have happened in  t h is  bus iness  wh ich m ight  be 

ev idenc ed dur ing  the invest igat ion .   In  o ther  words  I  don ’ t  

t h ink ev ery th ing whic h has  been done  wrong ,  i f  t he re  is  20 

anyt h ing  here,  has  been done in  the far  d is tant  past ,  i t  

c ou ld have  been done yest erday,  but  t he re i s  a ls o 

s uggest ions  t hat  t he CEO has  condoned th ings  o r  done 

s omet h ing  even  in  the  shor t  space o f  t ime he has  been 

here,  so even i f  he had just  been  here for  a  month t he 

s ame would  app ly.   
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          I t  i s  qu i t e poss ib le when  y ou have  a  CEO and 

par t i cu la r ly  one who came f rom the po l i cy  depart ment  who 

was shareho lder  that  t here is  i ssues  here tha t  hav e 

impacted t h is  company which he  was not  par t  o f  as  an 

employee bu t  he  br ings  a  knowledge  and  a pos i t ion o f  i t .   

I n o t her  words ,  i f  the po l icy  d ic tat ed t o  you by  your  

s hareho lder  in  t he past  in  the fo rm or  t he Di rec tor  General  

h is  now be ing pa id ou t  here and t here has  been somet h ing 

improper  abou t  t hat  so lu t ion .  

[ 0 1 :03 : 4 2]  10 

MS KLEIN:    I t  redef ines  h is  jud ic iary  du ty.  

[ 0 1 :03 : 4 4]  

MR LINNELL:    H is  on record in  t he presses  t o say ing in  

f ac t  that  one  o f  the p r ime p rob lems here is  po l icy.   T he 

in f e renc e be ing t he shareho lder  po l icy  has  man icured th is  

c ompany.   The CEO was  par t  o f  the po l ic y  maker  so I  am 

no t  sure what  he meant  when he made the press  s ta tement  

bu t  the  impor tan t  t h ing i s  h is  been here  f or  a  number  o f  

months .   H is  been here f or  a number  of  months and tha t  

puts  h im in  a  pos i t i on.    20 

          The CEO is  a  c r i t ica l  person oversee ing eve rybody.   

I  have just  even  do ing some work wi t h ano ther  re -s iz ed  

s mal l  and less  compl ica ted b ig s tand ing  company and  t he 

CEO is  on suspens ion  and  i t  i s  qu i t e  c lear  that  the CEO’s  

t h ing is  pene t rate  t he  bus iness ,  down to  t he lowes t  l eve ls .   

And i f  he sat  t he re you wou ld  have  impact  t he invest igat ion 
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w i t hout  any  s hadow of  a  doubt  i t  is  human behav iour.   I t  

does  not  mean i t  is  h im i t  i s  us  a l l  we would  a l l  behave l ik e  

t hat .  

[ 0 1 :04 : 5 7]  

MAL E VOICE:    But  my ma in ques t ion is  around i f  f rom h is  

s ide  he does not  see any th ing  that  can impl icat e  h im 

d i rec t l y  or  i nd i rec t ly.  

[ 0 1 :05 : 0 9]      

MR LINNELL:    I  th ink you  a re  not  sugges t ing  a t  th is  

s tage…[ int er vene ]  10 

[ 0 1 :05 : 1 1]  

MAL E VOICE:    No ,  not  j a no  I  am say ing  I  would  do  i t  that  

way.  

[ 0 1 :05 : 1 5]  

MR L INNELL:    I  th ink you go ing to  see much ,  he  have 

been here f or  f iv e months  t h i s  i nves t igat ion i s  go ing 

through t h is  moment  back  in  t ime and  we need to  do t h i s .   

And more impor tant l y  in  you r  c apac i t y  you ’ re  t he 

s i t uat iona l  leader  o f  t h i s  bus iness  i t  is  impor tant  you  a re  

no t  s i t t ing  there  becaus e peop le  be low you  they  do not  20 

k now.   I  mean as  you go down the l ine  how I  t h ink  -  I  do 

no t  know the CEO’s  h is t o ry.   I  do no t  know who i s  i nvo lv ed 

and I  do  not  know i f  when he  was a t  t he depar tment ,  he 

appoin ted  that  d iv is ion  manager  o r  what ever  and therefo re  

i f  he is  s i t t i ng  t here,  he m ight  see what  I  wou ld  say  just  

because the CEO .   So I  t h ink  even i f  he had been  here a  
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c oup le  o f  weeks  the s ame would  app ly  in  t h is  case,  he has  

been here about  f i ve  months .  

[ 0 1 :06 : 0 1]    

MS NAIDOO:    I f  I  may jus t  add N ick  our  fa l l -back pos i t ion  

is  now he may not  see i t  but  we  see  i t  and  that  i s  where 

po in t  number  4  comes in  because  we be l i eve ,  i f  maybe  he 

does  not  be l i eve  we be l ieve t hat  h im be ing  here  is  no t  

go ing t o  he lp .  

[ 0 1 :06 : 1 6]  

MAL E VOI CE:    Ja.  10 

[ 0 1 :06 : 1 7]  

MR LINNELL:    I t  is  very  di f f i cu l t  fo r  h im t o  persuade a 

c our t  t hat  you a re  be ing unreas onab le because  I  th ink  

c our ts  l ook  a t  human behav iours  and  I  th ink  t he  c our ts  

wou ld  say I  buy the argument .  

[ 0 1 :06 : 2 8]  

CHAIRPERSO N:    I  t h ink  t hat  i s  t he ma in  in te res t  f or  us  

[ 0 1 :06 : 2 9]  

MAL E VOICE:    Probab ly  I  jus t  want  to  check  in bus iness  

jus t  a  check on us  not  –  I  am not  ques t ion ing any t h ing.   We 20 

go t  four  top ics  t hat  i t  inv o lves  t h is  company that  we go ing  

to so r t  o f  a t t empt  to address  at  the same t ime.   Wou ld i t  

no t  s erve us  bet ter  i f  we p robab ly  jus t  address  t he two  

inner  execut ives  f i rs t  before  we touch  the t wo becaus e 

they  a ls o execut i ve  members  of  the board.   And do  i t  in  a  

s tep,  one,  two and that  you must  t e l l  us because you hav e  
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t he f acts  on hand .  

[ 0 1 :07 : 0 6]   

CHAIRPERSO N:    I t  does not  make the d i f fe rence.  

[ 0 1 :07 : 0 7]  

MAL E VOICE:    I t  does  not  make the  d i f f e renc e.  Okay,  

t hank  you a t  leas t  we have  asked t hat  ques t ion.  

[ 0 1 :07 : 1 0]  

MAL E VOI CE:    I f  you two cou ld  s tay?  

[ 0 1 :07 : 1 2]  

MAL E VOI CE:    No,  we cannot .  10 

[ 0 1 :07 : 1 3]  

MAL E VOICE:    Ok  we have ask ed that  Can  ques t ion .  

[ ind is t i nct -cross- ta lk ing]  

[ 0 1 :07 : 2 0]  

CHAIRPERSO N:    Okay  can  we  do th is  t hen  N ick  t he  

mandate we wou ld  l i ke  t o g i ve you as you have  exp la ined  

one o f  coord ina t ing th i s  ent i r e  exerc ise f or tunate ly  you 

have  done work  on th is  you  are  f ami l ia r  w i t h  what  is  go ing 

on .   T hat  means to  say  you worked w i t h  i t  par t i cu lar ly  t he 

aud i t  and r i sk  commi t t ee.    20 

          I  t h ink  we a lso need f or  you to suppor t  them i n  

t erms of  t he te rms of  r e fe rence  that  must  be  put  in  p lac e 

and then  ass is t  them as  the exper t  inpu t  t hat  needs to  

c ome in  to  do  spec i f i c  t h ings  and  they w i l l  t hen sugges t  a  

modes operand i be t ween them and y ourse l f .   There is  a lso  

t he peop le  in  gov ernance  commit t ee wh ic h commit t ee t hen  
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wou ld  be do ing t he suspens ion issues .    

          Aud i t  and  r isk  w i l l  be do ing t he opera t iona l  work  

a round the  inves t igat ion i ts e l f  but  t he  people  in  gove rnanc e 

has to do the subs tant ive HR i ssues  in  ot her  words p re -c a l l  

each o f  t he execut ives,  te l l  them is  there any  reason not  to  

s us pend you.   That  proc ess  we would  l i ke  you to  ass is t  as  

wel l .  

[ 0 1 :08 : 4 4]  

MR LINNELL:    Cer ta in ly,  I  can I  t h ink  as  I  wou ld  

unders tand  i t  is  your  reso lu t i on  tha t  you have g iv en t he 10 

s ub-c ommit t ee t he de lega ted au thor i t y  f rom the board.   So 

to put  i t  c lea r  i f  you de legate  au thor i t y  t o me I  canno t  re -

de legate  i t  to  someone e lse.    

          So the sub-c omm it t ee i s  se ized  w it h  t he de legat ed  

au thor i t y  not  par t  o f  i t .   So when y ou come t o  mak ing t hos e 

dec is ions  to  suspend the sub-commi t t ee is  act ing  for  t he 

board .   So the sub-c ommi t t ee needs  to do that  no t  par t  o f  

t he sub-commit tee.  

[ 0 1 :09 : 1 8]  

CHAIRPERSO N:    Yes.   20 

[ 0 1 :09 : 1 9]  

MAL E VOICE:    So i t  is  wrong to t ry  and  re -de lega te  s ome 

of  y our  powers .   

[ 0 1 :09 : 2 1]  

CHAIRPERSO N:    No,  no.   

[ 0 1 :09 : 2 2]  
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MR LINNELL:    So sub-commi t tee is  do ing  i t  as  a who le.  

[ 0 1 :09 : 2 3]  

CHAIRPERSO N:    Yes.  

[ 0 1 :09 : 2 4 ]  

MR L INNEL L:    I t  i s  cons ide r ing  t h is  that  the  sub-

c ommi t t ee w i l l  come t o  a dec is ion  whether  t hey had  

deduced to  suspend.   So that  wou ld  be f ine ,  on t he second 

par t  abs olu te ly  I  am more than happy to  work  w i th you on 

that  bas is .   Can  I  jus t  sound you ou t  I  would  t h ink  f rom a 

perspect i ve  o f  mak ing  sure everyone in te rna l ly  and 10 

ext e rna l ly  accepts  your  f i nd ings.   I t  is  so important  to t he 

c red ib i l i t y  of  the  outcome bec ause you  a re go ing  to tak e 

s ome ac t ions  and  you  want  everyone  t o buy  in  and  you  do 

no t  want  d isput ed  words  a good th ing ,  a  bad th ing.    

          Your  aud it  r is k  commi t t ee shou ld def ine t he 

p r inc ip les  a round  what  i t  wants  done  and then you hav e 

had your  appo in ted serv ice prov iders t he inves t igato rs  to  

go and do  i t .   Aga in ,  unf a i r  to  h im because even as a  board  

and a  sub-commit t ee you unfo r tuna te l y  wi l l  have other  

r et rac tors .    20 

          They  are  go ing to  say  no you had an  agenda and 

regard less  o f  whether  you had  an  agenda o r  not  someone 

w i l l  say you had  an agenda and i f  none  of  you p robab ly  

have  been a l ive  long enough to  remember  R ichard  N ixon 

when he went  on TV and sa id  I  am not  a  crook .   The 

moment  he sa id  I  am not  a  c rook  t he wor ld  h is  l i v ing 

U17-AZT-745ESKOM-07-761



11 MARCH 2015 – PG In-Committee Meeting 
 

Page 57 of 119 
 

memory  he i s  a  c rook.  

          So percep t ions  a re c rea ted  by t h ings  and  so  we go t  

t o make sure t he board  is  pro tec ted f rom peop le  say ing  you 

targeted  us.   You  s tar ted  o f f ,  you m ight  not  have  sa id  i t  bu t  

in  your  m ind,  y ou were gunn ing fo r  t h is ,  that  o r  the other  

guy.   So I  suggest  you dec ide t he  pr inc ip les and you s t ep  

back  but  you oversee i t  w i t hout  doubt .    

          You do no t  a l low f ree re ign  you have regu la r  repor t  

backs  where you  test  i t  you say  I  d id  not  understand your  

po in t  where y ou go ing w i th  t h is .   I t  does not  make  sense .   10 

Have  you  checked that  because  you a re  no t  say ing do no t  

go  down that  road bu t  you are  say ing  I  wan t  t o  unders tand 

why  you t h ink t ha t  i s  re levant  and  that  i s  good  gove rnanc e 

because the board i s  not  g i v ing someone a f ree t icket  j ust  

t o do what  t hey  want .  

[ 0 1 :11 : 2 3]  

CHAIRPERSO N:    Okay now t he t im ing o f  a l l  of  t h is  and o f  

c ours e manag ing  the med ia.   What  i s  your  v iew  on t he 

t im ing  o f  t h is  and  a ls o on my fo l low-up  becaus e we have t o  

do  th is  th ing?  20 

[ 0 1 :11 : 4 1]  

MR LINNELL:    Sure p robably  t he most  c r i t i ca l  t h ing a f ter  

y ou made t he dec is ion.   Th is  moment  the pres s  w i l l  know 

of  y our  dec is ion.  

[ 0 1 :11 : 5 1]  

CHAIRPERSO N:    Cor rec t .  
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[ 0 1 :11 : 5 3]  

MR LINNELL:    So t he p ress… 

[ 0 1 :11 : 5 4]  

CHAIRPERSO N:    There w i l l  be somet h ing buz z ing up here 

we must…  

[ 0 1 :11 : 5 5]  

MR LINNELL:    Ja .   Look  I  have  been  in  boardrooms where 

the pen has a  camera and a recorder  and  my lape l  badge  is  

a  camera and rec order.  

[ 0 1 :12 : 0 9]  10 

MAL E VOI CE:    Ja,  ja .  

[ 0 1 :11 : 1 0]  

MR LINNELL:    And  so do  not  ever  assume you a re  in a  

boardroom and you ta l k ing in  conf idence because I  am 

af ra id  the  same as  y ourse l f  and  i t  got  smal le r  and  smal le r  

t hese sor t  of  dev ices  get  sma l le r  and  sma l le r.  

[ 0 1 :12 : 2 1]  

MAL E VOI CE:    I t  is  ve ry  sma l l .  

[ 0 1 :12 : 2 2]  

MR LINNELL:    So t o  coming back  t o  t he in fo rm at ion t he 20 

med ia  commun ic at ion is  so impor tant  aga in .   The nat ion 

agrees  on  what  happens in here .   So the  p ress  r i ght  now is  

go ing  to  read in to  t h i s  wh ich  they  a l ready  know a l l  sor ts  o f  

t h ings .   You  are  target ing h is  peop le ;  i t  i s  po l i t i ca l  i t  i s  t h is  

i t  is  whatever  t hat  I  have ment ioned.    

          So an  app ropr ia t e  med ia  s ta tement  i s  ve ry  impor tant  
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t o come up w i th .   You  say ing you  have taken  t h is  cours e 

and t h is  is  why  you do ing i t  bec ause  i f  you  can  take t he  

in i t i a t i ve  and t hen I  can promise  the popula t ion at  la rge 

wants  t o  hear  what  you  have  done  today because  t hey want  

Eskom t o  s tand up and s ay  we go ing  t o  save th is .  

[ 0 1 :13 : 1 0]  

CHAIRPERSO N:    Ja.   

[ 0 1 :13 : 1 1]  

MR LINNELL:    So the peop le  w i l l  be b iased in  y our  favour  

y ou jus t  have  to  make  them unders tand  why  you  do ing i t  10 

and i t  i s  good  for  a  reason and  I  th ink par t i cu lar l y  i t  i s  

independent  i t  i s  not  h inged,  you no t  a f ter  a  l ynch,  you ’ r e  

no t  go ing a f t e r  someone ’s  nec k you  are  t ry ing  to  f i x  your  

bus iness .   A nd as impor tant  as  t hat  the moment  you  s tar t  

do ing  what  you  do you have  got  thousands o f  emp loyees  

who a re go ing…  

[ 0 1 :13 : 3 5]  

MAL E VOI CE:    Who a re in i t ,  j a .  

[ 0 1 :13 : 3 6]  

MR LINNEL L:    Who a re t h reatened ,  i nsecure,  f ea r fu l .   20 

Some are go ing  to  see  oppor tun i ty  t here is  a l l  sor ts  o f  

t h ings  f rom the  wors t  to  t he leas t  and  you have to  

an t i c ipat e  t h is .   When you make a commun ica t ion  to  your  

emp loyees  i t  is  m ore the hear t  than  your  m ind.   You  are  

go ing to t e l l  t hem t he board has done  t h i s  and  t h is  is  why  

we are do ing i t  and  t hat  i s  two sent ences .   The nex t  50 
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s ent ences  is  about  your  hear t ,  you impor tant ,  you  

impor tant  t o t he  c oun t ry,  you  s tand be tween th i s  and  t hat .   

A l l  the messages  and you wr i t e  the mess ages down must  

have  every  s ing le  one  o f  the company the c oun t ry  r e l i es on  

y ou to do i t .   So i t  i s  l i ke  go ing int o  war.  

[ 0 1 :14 : 2 4]  

CHAIRPERSO N:    Ja.   

[ 0 1 :14 : 2 5]  

MR LINNEL L:    And  I  promise i f  you communicate  t hat  w i th  

emot ion and  fee l i ng t omor row you  walk  in  a f t er  hav ing  10 

done i t  you  w i l l  see a  l igh t er  s t ep…  

[ 0 1 :14 : 3 4]  

CHAIRPERSO N:    Yes.   

[ 0 1 :14 : 3 5]  

MR LINNELL:    Because  peop le  were  beh ind you and  no w 

fee l  commi t t ed to  where you go ing and t hey  w i l l  not  f eel  

endangered,  t hreat ened ,  insecure .   So that  i s  t he most  

impor tant  commun ic at ion you are  go ing to  g iv e and aga in  

y ou  have t o  do i t  very  qu ick ly  bec ause  t he rumour  m i l l  w i l l  

be  f l y ing .     20 

[ 0 1 :14 : 5 1]  

CHAIRPERSO N:    I t  w i l l  be f as t ,  ja ,  ok ay.  

[ 0 1 :14 : 5 3]   

MS NAIDOO:    But  I  t h ink t he mora l  of  t he s ta ff  w i l l  be  a b i t  

down.   

[ 0 1 :14 : 5 6]  
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MAL E VOI CE:    Ja,  i t  i s  go ing  to  shock the p lace.   

[ 0 1 :14 : 5 9]  

CHAIRPERSO N:    Now i t  is  now 16 :15.  The nex t  th ing  we 

have  to  do is  t o c a l l  t hose ind iv idua ls .    

[ 0 1 :15 : 0 6]  

MAL E VOI CE:    I  th ink  s o t o Chai r,  j a .   

[ 0 1 :15 : 0 8]  

CHAIRPERSO N:    Which is  one by  one.  

[ 0 1 :15 : 1 0]   

MAL E VOICE:    Have  t hem l i s t en  and engage wi t h  them on 10 

th is .   

[ 0 1 :15 : 1 3]  

CHAIRPERSO N:    Now is  t here t ime enough t oday  to  that  

wou ld  t hey  s t i l l  be  here?  

[ 0 1 :15 : 1 7]  

MS KLEIN:    I  do not  th ink  they  have got  a  cho ice.   

[ 0 1 :15 : 1 8]  

MAL E VOI CE:    We have  to  do i t  Cha i r.   

[ 0 1 :15 : 1 9]  

MS KLEIN:    I t  go t  t o  be done .   20 

[ 0 1 :15 : 2 0]  

MAL E VOI CE:    We must  do i t  no sor ry  Cha i rperson.   

[ 0 1 :15 : 2 1]  

MS NAIDOO:    I s  t he board do ing t h is  o r  sub-

c ommi t t ee…[ in tervene ]  

[ 0 1 :15 : 2 3]  

CHAIRPERSO N:    I t  is  the subc om mi t t ee.   

U17-AZT-750ESKOM-07-766



11 MARCH 2015 – PG In-Committee Meeting 
 

Page 62 of 119 
 

[ 0 1 :15 : 2 4]  

MS NAIDOO:    Ja .   

[ 0 1 :15 : 2 5]  

CHAIRPERSO N:    They  are  now -  t he t wo sub-commi t t ees  

must  dea l  w i t h  t he n i t t y  gr i t t y.    

[ 0 1 :15 : 2 8]  

MS NAIDO O:    Look  but  are  y ou no t  get t ing  a  serv ic e 

p rov ider  t o do th is?  

[ 0 1 :15 : 3 1]  

CHAIRPERSO N:    Sor ry? 10 

[ 0 1 :15 : 3 2]  

MS NAIDOO:    A re  we not  ge t t ing  a serv i ce p rov ider  t o  do 

th is?  

[ 0 1 :15 : 3 3]  

CHAIRPERSO N:    No,  no t he ind iv idua ls .  

[ 0 1 :15 : 3 5]  

MR LINNELL:    Your  sub-commit t ee takes that  dec is ion.   

[ 0 1 :15 : 3 6]  

MS NAIDOO:    Ja .   

[ 0 1 :15 : 3 7]  20 

MS KLEIN:    Ja  but  must  t he sub-commit t ee s i t  ac ross  f rom 

the leaders.  

[ 0 1 :15 : 3 9]  

MR LINNELL:    Yes,  ja  and have  tha t  d iscus s ion .   

[ 0 1 :15 : 4 3]  

MAL E VOICE:    But  Cha i rperson we th ink ing  and i n 

p r inc ip le  dec is ion to  suspend.   T hey mus t  now together  
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w i t h our  s erv i ce p rov ider  work  out  t he processes .   

[ 0 1 :15 : 5 2]    

MAL E VOI CE:    Okay.  

[ 0 1 :15 : 5 3]  

MS NAIDOO:    We must  hav e had  t hat  conversa t ion now 

w i t h t hem we need to  fo l low due  process .   Those  le t ters  

have  t o be dra f ted and  everyt h ing  or  is  t he let t er s  a l ready  

ready?  

[ 0 1 :16 : 0 2]  

CHAIRPERSO N:    A l ready ready.   10 

[ 0 1 :16 : 0 3]  

MAL E VOI CE:    Ja.  

[ 0 1 :16 : 0 4]   

CHAIRPERSO N:    I  do not  know are t he le t t ers  ready ? 

[ 0 1 :16 : 0 6]  

MR LINNELL:    I  have not  seen any.  [ ind i s t inc t -c ross-

ta l k ing]  

[ 0 1 :16 : 0 8]  

MAL E VOI CE:    We have  to  jus t  chec k  t hat .   

[ 0 1 :16 : 1 0]  20 

CHAIRPERSO N:    No sor r y,  so r ry  th i s  i s  now rea l l y  a no,  

no .   There are no le t ters  ready  these  people  wi l l  p repar e 

the  le t t e rs  w i th  t he  he lp  o f  t he serv ice p rov ider  and  car ry  

ou t  t he p rocess.   

[ 0 1 :16 : 2 0]  

MS KLEIN:    Ja.   

[ 0 1 :16 : 2 1]  
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MAL E VOI CE:    Okay  thank y ou very  much  okay.   

[ 0 1 :16 : 2 2]  

MAL E VOICE:    We can have i t  ready  now.  [ ind is t inc t -

c ross- ta lk ing]  

[ 0 1 :16 : 2 5]  

CHAIRPERSO N:    The board ’s  ro l e  i s  over  f in is h  except  f or  

one th ing p lease adv ise me.   I t  j us t  happens t hat  t he 

people  in  governance commit t ee is  one o f  the commit t ees  

that  I  s i t  on.   Now is  i t  adv isab le for  me as a  Cha i rperson  

to be pres en t  in  tha t  meet ing.  10 

[ 0 1 :16 : 4 7]   

MR LINNELL:    Yes.    

[ 0 1 :16 : 4 9]  

MAL E VOI CE:    They a re no t  shar ing here.  

[ 0 1 :16 : 5 1]   

MAL E VOI CE:    Okay.   

[ 0 1 :16 : 5 5]  

MAL E VOI CE:    W i thout  a  f ew words Cha i rperson as  we l l .  

[ 0 1 :17 : 0 0]  

MAL E VOICE:   No we a re in  the same governance  20 

c ommi t t ee as  we l l .   We got  De l ta…  

[ 0 1 :17 : 0 5]  

CHAIRPERSO N:    I t  is  the four  of  us .   

[  

MAL E VOI CE:    I sn ’ t  t he CEO a member  o f  that  as  we l l?  

[ 0 1 :17 : 1 2]  

MR LINNELL:    Who ’s  your  commit tee,  who is  your…  
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[ 0 1 :17 : 1 4]  

MS NAIDOO:    For  people  and  governance?  

[ 0 1 :17 : 1 5]  

MR LINNELL:    No,  no  for  t he board  has  c reat ed  a  sub-

c ommi t t ee to  oversee  t h i s  invest igat ion.   

[ 0 1 :17 : 2 0]  

MAL E VOI CE:    No,  no.  

[ 0 1 :17 : 2 2]   

MS NAIDOO:    We asked t he  r isk  and  aud i t…[ in tervene]  

[ 0 1 :17 : 2 3]  10 

MR LINNELL:    So t hey a re in charge  so t he board has  

g iven them t he author i t y.   

[ 0 1 :17 : 2 7]  

MAL E VOICE:  And the longer  we ta lk  Cha i rperson the 

longer  we de lay  the i r  work .  [ ind is t inc t -c ross- ta lk ing]  

[ 0 1 :17 : 3 1]  

MR LINNELL:    I f  you a re par t  o f  the i r  commit t ee you must  

jus t  s ay.   

[ 0 1 :17 : 3 3]  

CHAIRPERSO N:    No okay f ine can I  j us t  estab l ish  are  y ou  20 

s ay ing that  t he  aud i t  and  r isk  w i l l  take up  the whole  

p rocess  f rom now on go ing fo rward .  

[ 0 1 :17 : 4 4]  

MR LINNELL:    No,  no.   

[ 0 1 :17 : 4 5]  

CHAIRPERSO N:    O r  w i l l  people  in  gov ernance  do  that  and 

hand over  once  the suspens ions  have been done.  
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[ 0 1 :17 : 5 1]   

MAL E VOI CE:    Ja.   

[ 0 1 :17 : 5 1]  

CHAIRPERSO N:    Hand  over  t he process  t o the  people  in  

governance .   

[ 0 1 :17 : 5 3]  

MAL E VOI CE:    To aud i t  r i sk .   

[ 0 1 :17 : 5 5]  

CHAIRPERSO N:    Okay  now I  unders tand .  

[ 0 1 :17 : 5 7]   10 

MS NAIDOO:    But  Cha i rperson there is  one  o ther  t h ing  

that  came up f rom N ick  as  we l l  we d id  speak  abou t  the f act  

t hat  th is  i nfo rmat ion is  probab ly  out  t he re somewhere but  

t hat  does  no t  s i t  w i t h  any  o f  t hose  schemat ics .   Somet h ing 

needs  to  happen  concur ren t ly  w i t h t he work  t hat  now gets  

done.    

[ 0 1 :18 : 0 9]    

MS KLEIN:    Do you mean a parce l  bar  th ing?  

[ 0 1 :18 : 1 0]  

MS NAIDOO:    No,  no  no t  a  parce l  bar  I  am ta lk ing  about  20 

ge t t ing  s tat ements  r eady  e t cete ra ,  et cetera  because  i t  has  

go t  noth ing t o do wi t h  peop le  and r i sk  sor ry  peop le and 

governance and i t  has got  noth ing t o  do –  i t  i s  par t  o f  a  

d iscuss ion  bu t  we must  make  a dec is ion  in t e rms of  who  is  

go ing to  be engaged to he lp  us  w i t h t hat  because that  

becomes c r i t i ca l  once  th is  is  done.   

[ 0 1 :18 : 3 4]    
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MAL E VOI CE:    I t  is  a  PR exerc i se y es .   

[ 0 1 :18 : 3 5]  

MS NAIDOO:    Ja .   

[ 0 1 :18 : 3 7]  

CHAIRPERSO N:    Remember  tha t  we  d iscussed  t h is  mat ter  

w i t h Ronny  and  Ronny knows people  who can do th is  

[ 0 1 :18 : 4 4] .   

MS KLEIN:    Who  is  Ronny?  

[ 0 1 :18 : 4 5]  

MAL E VOI CE:   Romeo.   10 

[ 0 1 :18 : 4 5]  

MS KLEIN:    Oh.  

[ 0 1 :18 : 4 7]  

CHAIRPERSO N:    He knows  – he sa id  he  can g ive us  

adv ise be fore  he  lef t  he re,  he sa id  i t  was  impor tant  that  we 

ge t  the bes t .   Th is  is  a  member  o f  the board ja,  we get  t he 

best  c ommunicat ions  person  to  hand le  t hese  mat te rs .   So 

we need t o  now conduct ing and f i nd ou t  i f  the re  is  a  person  

to do that .    

[ 0 1 :19 : 0 8]  20 

MS KLEIN:    I  have a lso g i ven a  name t o  wh ich M ia…  

[ 0 1 :19 : 0 9]  

MAL E VOI CE:    Leo.  

[ 0 1 :19 : 1 1]  

MS KLEIN:    Leo was look ing chuck  that  out  t he bac k.  

[ 0 1 :19 : 1 3]   

CHAIRPERSO N:    Okay  let  us  hea r  i t  t hen.  
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[ 0 1 :19 : 1 5]   

MS KLEIN:    Ja.  

[ 0 1 :19 : 1 6]  

MAL E VOICE:    That  commun ica t ion should  c om e out  o f  

y our  o f f i ce  Cha i r.   

[ 0 1 :19 : 1 7]  

MAL E VOI CE:    Ja,  and  then you take charge o f  t ha t .   

[ 0 1 :19 : 2 0]  

CHAIRPERSO N:    S ure.  Maybe  we look  a t  t he t im ing  

remember  now we go ing t o look a t  t he i ssue the  le t t er  o f  10 

in t ent  o r  we  a re  go ing  to  inv i t e  t hem for  t omorrow to c ome 

w i t h t he i r  representat ive .   Then you w i l l  i ssue them w i t h  

t h is ,  we  d i sused th i s  i ssues  i t  i s  on ly  t hen we can 

c ommunicat e.   

[ 0 1 :19 : 4 0]  

MR LINNEL L:    Okay,  can  I  j us t  put  some v iews  to  you.   In  

an ord inary  s i t uat ion i t  is  good p ract i ce t o g i ve a  person a  

le t t er  and  le t  t hem th ink  abou t  the  le t t er  and then  you ca l l  

t hem and have a hear ing .    

          But  t hat  is  aga in dependent  upon t he 20 

c i r cumstances ,  f or  example  i f  you caught  someone do ing a  

hor rendous c r ime  tak ing money  ou t  o f  t he t i l l  now you  are  

no t  go ing  to  g ive h im a let t e r  and then  have  a you know le t  

h im go home and  then  come back fo r  t hat .  

[ 0 1 :20 : 1 1]    

CHAIRPERSO N:    Ja.  
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[ 0 1 :20 : 1 2]  

MR LINNELL:    I t  depends on the  c i rc ums tances .   I  wou ld  

s uggest  the sen io r i t y  o f  t hese peop le ,  the natu re  of  your  

dec is ion t oday  is  se r ious  and s ign i f ic an t .   You cou ld  

d ispens e of  t he  le t t e r  ca l l  t hem and  have  a  verba l  

c onversat ion  but  t he conversat ion i s  a  conversat ion  two 

par ts .   The f i rs t  par t  i s  I  am te l l ing  you what  the in  

p r inc ip le  dec is ion o f  t he board is ,  we fee l  th is  tha t  y ou  

s hou ld  be p laced on  suspens ion  for  these reasons ,  okay.    

          Now you need t o te l l  us  why t hat  i s  not  the r igh t  10 

th ing t o do et cete ra ,  e tcete ra what  we jus t  d iscus sed and 

then you  say t o t hem – and you  hav e to  do  i t  one a t  a  t ime 

y ou canno t  do i t  as  a  group .   We go ing to  go ou t  o f  t he 

room now y ou  s tay here we wi l l  come back in  an  hour  okay  

and when you come back  you say  p lease g ive me your  

r easons  because  the  process  par t  of  i t  i s  one of  f a i rnes s.   

T hey go ing  t o come back and  say  you surpr ised  me s o 

much  that  y ou  on ly  gave me an  hour  t o  th ink  abou t  i t .   

T hese a l legat ions  are  qu i t e s imp le,  we fo l l owed t hem in ,  in  

a  f ew m inutes .   I t  is  common sens e that  i f  you hav e  20 

leaders overs ee ing an invest igat ion i t  is  go ing to  lead t o  

impa i r i ng t he p rocess .   They do  not  need more than an 

hour.    

[ 0 1 :21 : 3 0]       

MS MABUDE:    But…  

[ 0 1 :21 : 3 1]  
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CHAIRPERSO N:    Yes.   

[ 0 1 :21 : 3 2]  

MS MABUDE:    What  i s  go ing  t o  come out  o f  m ind i s  t he  

people  o f  governance  s i t t ing  d iscuss ing t h is  t h ing  and  t hen  

a f t er  t hat  get t i ng  in t o  t he dec is ions…[ in te rv ene ]  

[ 0 1 :21 : 4 9]  

MR L INNELL:    Sor ry  what  i s  t hat  I  do not  unders tand that  

dec is ions .    

[ 0 1 :21 : 5 2]  

MAL E VOI CE:    Okay  let  us  go  aga in t o  t he Chai rpers on .   10 

[ 0 1 :21 : 5 4]  

CHAIRPERSO N:    No,  no I  d id  not  –  l is t en  t o  what  they  are  

s ay ing here.   What  she  is  s ay ing i s  t h i s…[ in t e rvene ]  

[ 0 1 :22 : 0 0]  

MS NAIDO O:    Because  N ic k  is  not  aware that  we  s tar t ed 

here on the CEO.  [ ind is t inc t -c ross - ta l k ing]  

[ 0 1 :22 : 0 9]  

MS MABUDE:    Ja,  but  le t  me check.  

[ 0 1 :22 : 1 0]   

CHAIRPERSO N:    Nick ,  what  i s  happen ing  i s  t hat  the 20 

Cha i rperson o f  peop le and governance  happens to  be t he 

s ame ind iv idua l  t he board has  agreed w i l l  temporar i l y  s i t  in  

t he CEO’s  pos i t ion.   Now the quest ion t hat  she is  ask ing  is  

i f  he is  go ing to be  the one who is  cha i r i ng t he  commi t t ee 

that  i s  harass ing the sus pens ion.   

[ 0 1 :22 : 3 3]  

MR L INNELL:    Yes ,  you a re  abso lu te l y  r igh t  i t  is  not  good  
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p ract ice .   

[ 0 1 :22 : 3 5]  

MAL E VOI CE:    No i t  is  no t  good prac t i ce .  

[ 0 1 :22 : 3 7]  

MR LINNELL:    No you a re judge and  ju ry…  

[ 0 1 :22 : 3 8]  

MAL E VOI CE:    Ja judge and referee a l l  at  the same t ime.  

[ 0 1 :22 : 3 9]  

MR LINNELL:    Oh yes .  

[ 0 1 :22 : 4 0]   10 

MS NAIDOO:    Does  i t  have t o  be one  o f  us  board members  

why cannot  t h is  be an independents  serv i ce prov ide r,  a law  

f i rm? 

[ 0 1 :22 : 4 5]  

MR LINNELL:    No,  i t  i s  t he emp loyer.   

[ 0 1 :22 : 4 6]  

MS NAIDOO:    I s  i t ?  

[ 0 1 :22 : 5 1]  

MR LINNELL:    Ja in  f act  i f  he sa id I  am go ing to  phone my 

lawyer  and as k h im t o come in here.   You say no ,  no t h is  i s  20 

a  d i scuss ion  between t he emp loyer  and  t he emp loyee.   

[ 0 1 :22 : 5 7]  

MS NAIDOO:    Okay.  

[ 0 1 :22 : 5 8]  

MR LINNELL:    We c annot  have  ou ts iders  

[ 0 1 :22 : 5 9]    

MAL E VOI CE:    Ja.  
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[ 0 1 :23 : 0 0]  

MR LINNELL:    And you canno t  have  me ac tua l l y  s i t t i ng  

t here bec ause then he is  go ing t o say but  you have got  

s omeone to ass is t  you i t  i s  on ly  f a i r  that  I  have someone.   

T hen you open up a can of  worms because then you a re  

go ing to  have a  who le t eam in here.   You just  want  t he 

emp loyer  to s i t  the re and the employee to  s i t  there and  y ou  

have  –  and there  is  no ru les  i t  i s  j ust  fa i r  and  reas onab le .   

I t  is  jus t  cons tant ly  say ing what  is  fa i r.   

[ 0 1 :23 : 2 4]   10 

MAL E VOICE:    I  t h ink  Chai rpers on you hav e to  do i t .   The 

s en io r i t y  is  so…[ inte rvene ]  

[ 0 1 :23 : 2 9]   

MAL E VOI CE:    Ja,  abso lu t e ly.   

[ 0 1 :23 : 3 3]  

MAL E VOICE:    I  jus t  want  t o catch th is  one  po in t ,  t h is  t wo 

po in ts . . . [ in tervene]  

[ 0 1 :23 : 3 4]  

MR LINNELL:    D id  y ou  have as  a  Chai rperson  rece ived 

the de legated aut hor i ty  o f  the  board to  do  t hat  because in  20 

a  normal  s i t ua t ion i f  you suspend ing say the CEO who 

repor ts  d i rec t ly  t o  t he board the board  has  the power  t o  

s us pend,  no  one  e l se.   T he Chai rpers on  cannot  suspend;  

t he board is  t he ma jo r i t y.   So you w i l l  jus t  have to  be 

c omfor tab le t hat  t he board has  g iven h im t he de legat ed  

au thor i t y  to  do that  
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. [ 0 1: 23 ;5 8 ]      

MAL E VOI CE:    Ja.  

[ 0 1 :23 : 5 9]  

MR LINNELL:    Then  he  can  do w i th  i t  what ever  he l ikes .   

[ 0 1 :24 : 0 1]  

MS KLEIN:    We l l  r ight  now.   

[ [ 0 1 : 2 4 :0 2 ]  

MAL E VOICE:    Righ t  now the de legated au thor i t y,  j a .  

[ ind is t i nct -cross- ta lk ing]  

[ 0 1 :24 : 0 4]  10 

CHAIRPERSO N:    No,  no  wa i t  no  m isunderstand ings.   I t  i s  

t he people  and governance commit tee that  i s  do ing th is .   

T hat  i s  where t he  de legat ed author i t y  who  i t  has gone to.  

[ 0 1 :24 : 1 9]  

MR LINNELL:    Then t hey  must  do i t  bu t  you 

must…[ inte rvene ]  

[ 0 1 :24 : 2 1]     

CHAIRPERSO N:    Now hang on .  

[ 0 1 :24 : 2 3]  

MAL E VOI CE:    Ja,  he i s  in  a  compl ica ted pos i t i on  h imse l f .  20 

[ 0 1 :24 : 2 5]  

MR L INNELL :    T hen he  just  need to  recuse h imsel f  f rom 

that .   

[ 0 1 :24 : 2 7]  

CHAIRPERSO N:    No hang on wa i t  a  m inut e  le t  me exp la in .   

I t  is  the peop le  and  governance commit t ee that  the board 

has de lega ted  to  car ry  ou t  th i s  exerc ise.   Now he  be ing t he  
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Cha i rperson o f  the commit t ee and  then subs equent ly  

becomes the…  

[ 0 1 :24 : 4 2]    

MS NAIDOO:    The ac t ing CEO.  

[ 0 1 :24 : 4 5]   

CHAIRPERSO N:    We fee l  he  is  conf l i c t ed so they  are  

s ay ing le t  us  get  ano ther  member  o f  t he commi t t ee to do i t .  

[ 0 1 :21 : 5 1]  

MR LINNELL:    A re t here on ly  two  members  o f  t he 

c ommi t t ee?  10 

[ 0 1 ;24 : 5 4]  

CHAIRPERSO N:    No,  t here i s  1 ,2,3 , 4,5 .   

[ 0 1 :24 : 5 6]  

MS NAIDOO:    Are  you in  t he commit t ee t o?  

[ 0 1 :24 : 5 7]  

MAL E VOI CE:    But  we hav e agreed on  you  Cha i rpe rson .   

[ 0 1 :24 ; 5 8]  

MS NAIDOO:    We have  jus t  agreed on  you .   

[ 0 1 :25 : 0 0]  

CHAIRPERSO N:    So that  i s  why  I  am say ing to y ou  20 

unders tand  that  i s  not  because  I  am t he Cha i rperson i t  is  

because I  am a member…[ inte rv ene]  

[ 0 1 :25 : 0 7]   

MS NAIDOO:    A member  o f  t he  commi t t ee,  ja  so we a l l  

ag ree  to t hat .   

[ 0 1 :25 : 0 8]  

CHAIRPERSO N:    So and i t  i s  no t  me be ing de legat ed to  
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do th i s  i t  is  the work o f  t he peop le in  governanc e  

c ommi t t ee.  

[ 0 1 :25 : 1 4]   

MS NAIDOO:    Ja .  

[ 0 1 :25 : 1 5]   

CHAIRPERSO N:    Do you unders tand .  

[ 0 1 :25 : 1 6]   

MS KLEIN:    But  is  t hat  okay?  

[ 0 1 :25 : 1 7]  

CHAIRPERSO N:    But  I  asked is  i t  okay  tha t  I  shou ld do i t  10 

as t he Chai rperson.  

[ 0 1 :25 : 1 9]   

MR LINNEL L:    I  p refe r  i t  not  to  be  but  we  can  af f ord t o  be 

robus t  i t  is  j ust  tha t  techn ica l ly  you as a  board empowered  

a  group of  people .   The moment  you  empower  a  g roup  o f  

people  t he g roup has t o  ac t  as  a  un i t .   

[ 0 1 :25 : 3 4]   

MAL E VOI CE:    As  a  un i t ,  ja .  

[ 0 1 :25 : 3 5]  

MR LI NNELL:    Whic h means i t  i s  the ma jo r i t y  o f  that  un i t .   20 

So i f  t here is  f i ve  peop le  and t hree peop le say  yes  i t  does  

no t  mat t er  what  t he o t her  two peop le  s aid  i t  i s  yes .   So as  

s oon as  t hat  body  s ays we go ing to g ive t he power  to  one  

o f  us you go ing  to s ay d id  t he  board when i t  took  a  

dec is ion to empower  f i ve people  an t ic ipate  in  y ou re -

de legat ing or  abd icat ing that  respons ib i l i t y  to  one  o f  you.   
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T hen we say  i f  the board k new we were go ing to  do tha t  

wou ld  t hey  s t i l l  have approved  i t .   

[ 0 1 :26 : 0 4]      

CHAIRPERSO N:    That  is  not  what  we  want  t o do.   T he 

unders tand ing  is  that  that  i s  not  what  we go ing  to do.   I  

jus t  happen to be  one  member  o f  th i s  commi t t ee.  

[ 0 1 :26 : 1 1]    

MS NAIDOO:    Yes.   

[ 0 1 :26 : 1 2]  

CHAIRPERSO N:    And t hey  a re s ay ing ok ay  h is  not  10 

ava i lab le  t o do i t  so why  don ’ t  I  do i t .  

[ 0 1 :26 : 1 6]  

MR LINNELL:    Ja I  ag ree .   I  do not  see  why the c ommit t ee 

c annot  do  i t  w i t h  t he Cha i rpe rson  o f  t he  commi t t ee 

recus ing  h imse l f  f o r  obv ious  reasons.   T he res t  of  t he 

c ommi t t ee cont inues  w i t h  t he process  and they  dec ide  on 

the mat te r  as  a  co l l ec t ive.  

[ 0 1 :26 : 2 9]   

MS NAIDOO:    Ja .  

[ 0 1 :26 : 3 0]  20 

MR LINNELL:    Except  you rec us e yourse l f  and you say,  

y ou jus t  recuse y ourse l f  you say  you  are  conf l i c t ed.   

[ 0 1 :26 : 3 6]  

MAL E VOI CE:    Yes we put  h im in h is  p lace as  Cha i rman of  

t he governance  commit t ee .   

[ 0 1 :26 : 4 0]  

MAL E VOI CE:    Ja.   
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[ 0 1 :26 : 4 1]  

MAL E VOICE:    H im,  we  members  o f  the commi t t ee  appo in t  

h im.  

[ 0 1 :26 : 4 3]   

MS KLEIN:    That  is  r ight  g iven where we go ing .  

[ 0 1 :26 : 4 6]   

MAL E VOICE:    T hat  i s  a l lowed in  t erms  of  y our  t e rms of  

r eference .   

[ 0 1 :26 : 4 8]  

CHAIRPERSO N:    They a re  say ing  I  shou ld  ac t  as  t he 10 

Cha i rperson o f  t he  governance commit t ee  someth ing l i ke  

t hat .   

[ 0 1 :26 : 5 1]  

MR L INNELL:    Ja  t hat  i s  not  an  important  lega l  dec is ion  

y ou can  do that  f rom one  meet ing  to  t he nex t .   So  you s i t  

down at  th i s  mee t ing o f  the commi t tee t hat  commit tee and 

y ou say  the Cha irperson is  not  a t  th is  meet ing  today  he 

has recused h imse l f  who  sha l l  we have  as  Cha i rman for  

t h is  meet ing .   You appoin t  a pe rson,  you record  he is  

appoin ted  for  t h is  meet ing  and  tha t  i s  f i na l .   S o i t  i s  a  20 

p rocedure w i t h in your  commi t t ee so i t  is  no t  a  b ig  issue.   

[ 0 1 :27 : 1 7]    

MAL E VOICE:    Chai r  the –  I  jus t  wanted  to a l so h igh l igh t  

s omet h ing that  may a lso be  an iss ue t o  cons ider.   

Remember  t hat  t he ch ie f  execut ive  and  the  FDR non-

execut i ve  d i rec to r  the i r  appoin tment  i s  non-execut iv e  

U17-AZT-766ESKOM-07-782



11 MARCH 2015 – PG In-Committee Meeting 
 

Page 78 of 119 
 

d i rec tors  comes f rom the execut i ve  d i rect o rs .  

[ 0 1 :27 : 4 0]      

MR LINNELL:    Excep t  the CEO,  ja .  

[ 0 1 :27 : 4 1]   

MAL E VOICE:    There appo in tment  comes f rom the 

s hareho lder.  

[ 0 1 :27 : 4 3]    

CHAIRPERSO N:    Yes.   

[ 0 1 :27 : 4 4]  

MAL E VOI CE:    I  am s i t t ing  here and  t h ink ing have we 10 

reques t ed,  have we not i f ied  t he shareholder  o r  recommend 

to the shareholder  that  because o f  A,  B and C th is  is  wha t  

t he board has dec ided to  do  because I  am s t i l l  s t rugg l ing 

t o t h ink  whether  can the board w i thout  a nod f rom t he 

s hareho lder  suspend bo t h.   

[ 0 1 :28 : 1 0]     

MS NAIDOO:    Are  you ask ing l ike  whet her  t here is  a  

wr i t ten  let t er  t hat  i s  be ings  sen t  t o  l i ke  a f ormal i t y.  

[ 0 1 :28 : 1 4]    

MAL E VOI CE:    Yes.   20 

[ 0 1 :28 : 1 5]  

MS NAIDOO:    The nod is  t here t he forma l i t y.  

[ 0 1 :28 : 1 6]    

MAL E VOI CE:    Ah,  t he formal i t y.   

[ 0 1 :28 : 1 7]  

CHAIRPERSO N:    But  sor ry  we a re  not  suspending them as  

d i rec tors  on ly  the shareho lder  can do that .   We are just  
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s us pending them as o f f ic ers  o f  th is  o rgan isa t ion  bu t  as  

d i rec tors  o f  the board is  t he shareho lder  who w i l l  do t hat .  

[ 0 1 :28 : 3 3]  

MR L INNEL L:    Can I  answer  t here because  that  i s  t he  

r igh t  answer.   You  dea l ing w i t h  t hem in an employee 

c apac i t y.     

[ 0 1 :28 : 4 0]  

CHAIRPERSO N:    Yes.  

[ 0 1 :28 : 4 1]  

MR L INNELL:    Not  as  a  d i rec to r  t he memorandum of  a 10 

c orporat ion spec i f ies t ha t  t here  are  as  ex-o f f i c io d i rec t ors .   

So th i s  board has  no power  t o remove them.  

[ 0 1 :28 : 5 1]     

CHAIRPERSO N:    Yes,  that  i s  t he po in t…[ in te rvene]  

[ 0 1 :28 : 5 2]  

MR LINNEL L:    Because t he memorandum of  a  co rporat ion 

de term ines  what  t h is  boards  powers  a re  and  s o t h i s  boar d 

is  not  i n teres ted  as  y ou  r i ght ly  say  the i r  r o le  as  d i rector  

and i f  you hav e  a  board meet ing tomor row even  thoug h 

they  are  suspended as an employee they cou ld  come t o  t he 20 

board  meet ing…[ in te rv ene ]  

[ 0 1 :29 : 0 6]  

MAL E VOI CE:    Abso lu te l y.  

[ 0 1 :29 : 0 7]  

MR LINNELL:    And we w i l l  have  to  send  them a no t ice o f  

a l l  board meet ings  as you wou ld  norma l l y  do you  canno t  
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exc lude  them at  a l l .   

[ 0 1 :29 : 1 3]  

MAL E VOI CE:    Tha t  i s  impor tant .  

[ 0 1 :29 : 1 4]  

MR LINNELL:    I t  I  an awkward pos i t ion and we 

recom mended i t  be f ore  t ha t  s ta te  owned companies and 

p r iv ate  companies change that  in  t he i r  memorandum of  a  

c orporat ion because i t  l eads  to  a l l  so r t  o f  prob lems  

because CEO’s  somet imes gets  suspended four  o r  f iv e  

months  and you m ight  be mak ing  ma jo r  commerc ia l  10 

dec is ions  and you s us pended the  person because  of  h is  

invo lvement  i n  one o f  those dec is ions .   So he is  not  

a l l owed to  com e to work but  he can s i t  and  ad jud icate  over  

t h is  dec is ion.    

[ 0 1 :29 : 4 1]   

MAL E VOI CE:    Abso lu te l y.  

[ 0 1 :29 : 4 2]  

MR L INNELL:    So i t  compromises  the p rocess  bu t  a t  t he 

moment  the law,  t he regu la t ions  govern ing th is  board says 

y ou cannot  change i t .   So you dea l ing w i t h h im great l y  as  20 

an  employee,  you do  not  –  I  t h ink  the cour t esy  you  should  

t e l l  your  CEO or  the m in is ter  t hat  th is  has  happened but  i t  

is  not  approv al .   You  a re not  advocat ing that  s ta tus .    

[ 0 1 :30 : 0 4]     

CHAIRPERSO N:    Can the shareho lder  t hen exerc ise any  

r igh t  t o  suspend them f rom d i rect orsh ip?  
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[ 0 1 :30 : 0 9]  

MR LINNELL:    No,  she  canno t .  

[ 0 1 :30 : 1 0]   

MAL E VOICE:    No,  unt i l  t hey  are proven gu i l t y.  Ja ,  t here 

is  no way she is  go ing to  act  to  remove them as  d i r ec to rs .   

[ 0 1 :30 : 1 6]  

MR LI NNELL:    T he  company ’s  act  prov ides  i f  you  want  t o  -  

t he re i s  no p rov is ion  in  the company ’s  ac t  for  suspens ion 

o f  a  d i rector  you  e i t her  are  o r  you a ren ’ t  because  ev en  i f  

y ou  do not  at t end t he meet ing  you a re  s t i l l  l iab le  for  t he 10 

act i v i t ies  o f  t he company.   So i f  the shareho lder  wants  t o  

ge t  r i d o f  a d i r ec to r  y ou  mus t  g ive  h im 14  days ’ not ice and 

s ay  I  want  you  t o  t e l l  me why I  shou ld  no t  remove you  as  a  

d i rec tor  and  just  l i ke  y ou  are  hav ing a  suspens ion 

d iscuss ion  she has  to  l i s t en t o  the i r  reasons  and  i f  s he 

th inks  the i r  reasons  aren ’ t  good she f i res  t hem f or  a  

r eason.   But  y ou  cannot  un i la t era l l y  do i t  w i t hou t  fa i rness  

s o i t  i s  ra ther  l im i ted.    

[ 0 1 :30 : 5 6]   

MAL E VOICE:    That  is  why  may be ask ing  i t  i nd i rect ly  o r  20 

d i rec t l y  because ac tua l ly  I  have not ,  I  do not  know i f  eac h 

and every  word o f  our  MOI… 

[ 0 1 :31 : 1 1]   

CHAIRPERSO N:    Sor ry  can you ra is e your  vo ice.  

[ 0 1 :31 : 1 2]   

MAL E VOI CE:    Okay  so I  am ask ing a s imp le  ques t ion that  
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w i l l  i t  be th is  board that  f ina l ly  suspend them or  would  i t  be 

t he shareho lder?  

[ 0 1 :31 : 2 8]  

MR LINNELL:    No i t  is  t he sub-commit t ee wh ich is  act ing 

on ,  w i t h a  de lega ted…[ in tervene]   

[ 0 1 :31 : 3 1]  

MAL E VOICE:    T hat  i s  why  I  am ask ing w i l l  i t  be t he board  

o r  t he shareholde r?  

[ 0 1 :31 : 4 0]  

MR LINNELL:    I t  is  t he board .   Look  there is  s om e 10 

in t e rest ing  recen t  cases and t here is  one go ing on  I  t h ink  

w i t h t he Depart ment  o f  Agr icu l t ure,  Depar t ment  of  Energy  

a t  t he moment  t hat  t he board sus pended the CEO.   So t he 

board  took a  dec is ion  l ike  you  tak ing  s uspended here and 

then t he M in is ter  came and s a id  t o  the board no  you  must  

pu t  them back and they  re fused and  then they  had a  

meet ing and they  a l l  wa lked  ou t  o f  the meet ing  w i t h t he i r  

heads  down and  re ins ta t ed h im.   Now I  am af ra id  t o  say  

e i t her  t hey  were ca jo led t o  do that  but  in  l aw t he 

s hareho lder  had  no power  t o that  whatsoever  i t  is  t he  20 

board ’s  dec is ion  and so t he sha reho lder  c an say  to t he 

board  i f  you do  no t  do as  I  te l l  you I  have  got  t o f i re  you 

guys  in  14 days .   So t hat  i s  a t h ing y ou th ink  about  but  you  

c annot  t e l l  h im what  t o  do,  you  are  in  charge o f  t h is  

bus iness  and she  is  not .   But  i t  is  an in t eres t ing ,  i t  w i l l  be  

an  inte rest ing case repor ted  to t e l l  the board to  re ins ta t e.  
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[ 0 1 :32 : 4 2]        

MAL E VOI CE:    So you cannot  do  i t .   

[ 0 1 :32 : 4 3]  

CHAIRPERSO N:    Okay  can we t hen ,  s or ry…[ intervene ]  

[ 0 1 :32 : 4 5]  

NEXT:    Cha i r  can I  ask t hat  we  exp lo re  t hat  scenar io  so  

that  i f  we  have  to  do  i t  we  shou ld  do i t  and we should  no t  

a l l ow f or  i t  to scupper  t he  proc ess  because t rue  you  do no t  

want  t o  have  a  s i t uat ion  t hat  permi t  i t  i n t hat  agr icu l t ura l  

c as e where bec ause of  p rocess .   G iven  what  you  had  to  do 10 

and what  you  shou ld  have  done in  t he f i r s t  p lace ,  i f  we  

c ou ld be  a l lowed to. . . [ i n tervene ]   

[ 0 1 :33 : 1 3]    

CHAIRPERSO N:    In  refe rence to  what? I t  happens  to  what  

s pec i f i ca l l y?  

[ 0 1 :33 : 1 6]  

MAL E VOI CE:    The i ssue  w i t h  t he shareholder  because we 

have  a  new MOI  and Madise l la  would  he lp  us  as t o  what  i t  

s ay s  so that  we  then understand  so that  we f o l low ing a  

p roper  p rocess .  20 

[ 0 1 :33 : 3 3]     

CHAIRPERSO N:    Look  you have  seen  them and however  

y ou read i t .  

[ 0 1 :33 : 3 6]  

MR LINNELL:    We l l  i f  y ou change in t he las t  coup le  o f  

weeks,  I  have not  s een i t .   

[ 0 1 :33 : 3 9]   
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MAL E VOI CE:    No i t  has  not  changed not  i n the las t  

c oup le  o f  weeks .   

[ 0 1 :33 : 4 1]  

MR LINNELL:    Ja.  

[ 0 1 :33 : 4 2]  

MAL E VOI CE:    But  i t  ce r ta in l y  changed.  

[ 0 1 :33 : 4 4]  

MR LINNELL:    Look  i t  w i l l  not  dea l  w i t h  your  powers  in  

r espec t  of  t h is  t he pr inc ip les  a re  the  board  is  empowered  

to do what  i t  i s  do ing;  t he shareho lder  does  not  have  t he  10 

power  t o  do any th ing –  cannot  in ter f ere w i t h your  powers  

a l l  t hat  the shareho lders can do  is  f i re  you.    

          They  have  got  no ot her  power  you  are  in  charge  o f  

t he bus iness.   So that  i s  what  i t  w i l l  say t he is sue of  t he 

two Chai rpers ons  I  th ink i t  is  qu i t e  r ight  i f  you th ink ing that  

in  the event  t hat  you suspend t he CEO wel l  you  go ing to  

appoin t  someone  else and that  person  is  par t  o f  t he 

p rocess .   He recuses h imsel f  i t  wou ld  be improper t o be 

there and  he has vo lunt eered in  any  even t  t o  recuse  

h imse l f .     20 

[ 0 1 :34 : 2 6]    

MS MABUDE:    No I  am jus t  ta lk ing about  the…  

[ 0 1 :34 : 2 9]  

MAL E VOI CE:    The  board p roceed ings .   

[ 0 1 :34 : 3 0]  

MS MABUDE:    The  ac t ing  CE be ing there as  t he  ac t ing CE  
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and t he o ld  CE c om ing in  t he board meet ing as  a  board 

member becaus e…[ in te rvene ]  

[ 0 1 :34 : 3 4]  

MR LINNEL L:    Oh I  s ee  what  you mean i t  is  a lways  

uncomf or tab le ,  I  p romise.   You know what  one does  I  t h ink  

in  l i fe  t he law can  compe l  peop le t o  do cer ta in  t h ings  but  a t  

t he end o f  t he day t he bet t e r  way  to  g ive peop le  to  do 

th ings  is  by  persuas ion  and  you  go t  t o  say  t o t he  person 

exac t ly  what  you  sa id t h is  w i l l  be d i f f icu l t  and  i t  w i l l  be  

d i f f i cu l t  fo r  you .   Do you  want  to pu t  yourse l f  th rough  that  10 

embracement  because th ings  m ight  come in  t he meet ing 

which ,  a  d iscuss ion  that  we ask  you to  l eave  t he –  recuse  

y ours e l f  f rom the mat t er  and  then you come back  and  I  

t hey  ask  you to  r ecuse yourse l f  aga in .   

[ 0 1 :35 : 1 8]   

MAL E VOICE:    T he ac t ing  CE  comings  t o t he  board 

meet ing or  whatever  commit t ee bu t  he does  no t  vote 

because he  is  not  a  d i r ec to r.   Wh i le  t he ex is t ing CE  and  

the FD are d i rec t o rs  o f  t he company.   T hat  i s  t he anom aly,  

y ou can  c ome in  and  s i t  t here  so  he i s  t he act ing  F D but  20 

c annot  vote because these  were  d i rect o rs  unt i l  t he m in is ter  

r emoves  them as  d i rec t ors  on ly  then  he reg is ters  h im as  a  

d i rec tor  and then he can vote .   I  mean we have been 

through th is  many t imes.  

[ 0 1 :35 : 5 1]      

MS NAI DOO:    Yes  we d id t hat  in t he pas t ,  I  mean I  a  
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m ind f u l  o f  t he t ime and  what  t h is  commit t ee s t i l l  needs  t o  

do  today.   

[ 0 1 :35 : 5 7]  

MS KLEIN:    I  t h ink  the th ing  abou t  what  t he m in is te r  i s  o r  

is  not  going to  do  regard ing  them or  the execut ive d i r ec to rs  

I  t h ink  that  you need to  work  on .   I  am more concerned  

about  what  we need t o  do in  t he t ime no t  because I  need t o  

leave,  I  can leave  at  12,  i t  does  not  mat ter.   But  in  te rms of  

what  work  s t i l l  needs  to  be done  by  us as a  commi t t ee 

today.   10 

[ 0 1 :36 : 1 5]    

CHAIRPERSO N:    Can we then  say t he board  sess ion  and  

then we can  f in ish w i th  t hat ,  we f in ish w i t h  t he impor tant  

dec is ions .  

[ 0 1 :36 : 2 2]    

MAL E VOI CE:    R ight .   

[ 0 1 :36 : 2 3]  

CHAIRPERSO N:    And le t  us  then le t  t he people  in  

governance  commi t t ee s i t  and de l ibe rate  on what  to  do .  

[   20 

MAL E VOI CE:    Abso lu te l y.   

[ 0 1 :36 : 3 6]  

CHAIRPERSO N:    I  t h ink  norma l l y…[ in tervene]  

[ 0 1 :36 : 3 7]  

NO RMAN:    Ac tua l l y,  i t  i s  a  suggest ion  can we no t  check  

w i t h our  members whether  t here i s  a  t ime l ine  t hat  prov ide 
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f or  peop le  to  r espond to  t he le t t er.   I s  there a  spec i f i ca t ion  

on  the t ime l ine  maybe seven  days  o r  I  do no t  know?  

[ 0 1 :36 : 5 9]    

CHAIRPERSO N:    As  f ar  as  I  can reca l l  i t  i s  48 hours.  

[ 0 1 :37 : 0 2]  

MR LINNELL:    Where would  you  f ind t hat  I  do  not  t h ink  

t hat  i s  mandated.   [ ind is t inc t -c ros s- ta lk ing ]  

[ 0 1 :37 : 1 0]  

MAL E VOICE:    Yes ,  they g ive you no t ice  and then w i t h in  

48  hours  you  mus t  say  why you shou ld  not  be suspended.   10 

[ 0 1 :37 : 1 4]  

MR LINNELL:    I  t h ink  g ive  t hem whatever  you want  to  g i ve 

t hem and  t he le t t e r  c er ta in l y  s o i f  you g ive t hem 48 hours  i t  

is  48 hours  because  i f  you  g i ve  t hem 5 m inutes  i t  is  5  

m inu t es .  

[ 0 1 :37 : 2 0]   

MS KLEIN:    I t  is  not  norma l ly  no.  

[ 0 1 :37 : 2 1]  

MR LINNELL:    I t  is  not  a regu la t ed per iod o f  t ime there is  

a lways  a  r eason .   I t  is  a  quest ion  o f  f a i r ness  and what  is  20 

reason.   So i f  i t  i s  -  as  I  use  the ana logy  i f  you  wa l k  out  o f  

here and  s ee  someone s tea l i ng money you are  not  go ing to  

g ive t hem 48  hours  t o  come back  and  argue .   So i t  i s  j ust  

depends  on  the c i rcumstances .  

[ 0 1 :37 : 3 8]      

MS MABUDE:    No he i s  ta lk ing abou t  w i t h in ,  w i t h in  means 
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1  m inute  or  48  m inu tes .  

[ 0 1 :37 : 4 3]   

MR LINNELL:    That  i s  why  I  t h ink  i f  you sa id  w i th in 48 

hours  i t  imp l ies that  you gi v ing  the  person 48 hours t o  

t h ink about  i t  and I  t h ink  t hat  would be  d i f f i cu l t  becaus e  

and I  t h ink  tha t  wi l l  be  ent i re ly  inappropr iat e  t o even  hav e 

that  as  an op t ion  in  your  po l icy  because  imag ine  you a re  

s us pending anyone in  a  pos i t ion o f  author i t y  in  t h is  

bus iness  for  good reasons fo r  a l lega t ions of  wrong do ing 

and the guy is  wa lk ing  around  in bus iness wh i le  you 10 

invest igat ed,  you inves t iga ted  h im.  

          What  t he cour t  wou ld  say  i f  you lef t  h im f or  48 hours 

y ou s hould  leave h im there f or  the who le  t ime,  you 

obv ious ly  has  no  r ight  to  suspend h im.   So you cannot  

have h im wa lk ing  around at  48 hours .   A f t er  t he news  of  

s us pend the person  now,  you say,  you ca l l  h im in  and y ou  

s ay  we s tar t ing th is  d iscuss ion now you  must  leave t he 

o f f ic e now and  come back  and ta lk  t o  us  in  the morn ing bu t  

in  between you may not  be in  the o f f i ce .   You can break  i t  

up  l i ke  t hat .   So t he  board  can te l l  peop le  I  am not  20 

s us pending you bu t  I  am g iv ing  you an inst ruc t ion t o go 

home they must  fo l l ow your  ins t r uc t ion.   

[ 0 1 :38 : 4 9]     

MAL E VOICE:    Sor r y  Cha i r  qu ick  jus t  qu ick ly  there i s  an  

in t e rest ing  p rov is ion  in t he MOI i t  says  un less  t he 

s hareho lder  r eso l ves  o therw ise a d i rect or  sha l l  a l so s e ize 
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t o ho ld  o f f i ce  i f  s ta tes  then the in t eres t ing one is  18.11 .4 .3  

which  says  he o r  she s tands to  be an employee  o f  t he 

c ompany  or  is  suspended as an employee of  the company.  

[ 0 1 :39 : 1 0]  

MR L INNELL:    Ja  no t hen i t  is  c hanged,  when d id t hat  

c hange?  So le t  me have  a look  at  that  when d id  t hat  pr int .   

[ 0 1 :39 : 1 4]    

MAL E VOI CE:    Tha t  i s  in t eres t ing  

[ 0 1 :39 : 1 5]  

MR L INNELL:    Because that  is  a  new change t hat  t he  10 

s ta t e is  put t ing in .   

[ 0 1 :39 : 1 8]  

CHAIRPERSO N:    Ja,  i t  i s  ve ry  c lear  a l l  t hat .  

[ 0 1 :39 : 2 1]   

MAL E VOI CE:    Ja we a l l  have that ,  ex ce l len t .  

[ 0 1 :39 : 2 2]   

MR LINNELL:    So  for  example,  most  o ther  set t ings they  

have  not  changed that .  

[ 0 1 :39 : 2 6]   

CHAIRPERSO N:    That  i s  very  good  Me l l issa.   So  i f  they 20 

a re  suspended on  a  con t inuous bas is .  

[ 0 1 :39 : 3 2]  

MR LINNELL:    Con t inuous  t o se rve  is  i t  ac tua l l y  

s us pended now.   

[ 0 1 :39 : 3 5]   

MAL E VOI CE:   Ja .  

[ 0 1 :39 : 3 7]  
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MR LINNELL:    And  t h is  has  been s igned  of f ?  

[ 0 1 :39 : 3 8]  

MAL E VOI CE:    Ja,  th i s  has  been s igned o f f .   

[ 0 1 :39 : 3 9]    

MAL E VOICE:    Chai r  I  got  two n ice phrases  that  d id  get  t o  

an  answer.   Independent  f act  gather ing  exerc ise,  sounds  

n ice and the o ther  one was to  f i x  t he bus iness  mode l .   An  

independent  fac t  gather ing  exerc ise  t o f i x  t he bus iness  

s omewhere you should  cat ch tha t .   An independent  f act  

ga ther ing ex erc i se t o f i x  the bus iness .  10 

[ 0 1 :40 : 0 5]      

MAL E VOI CE:    Sure.   

[ 0 1 :40 : 0 6]  

MAL E VOI CE:    Pos i t i ve .  

[ 0 1 :40 : 0 8]  

CHAIRPERSO N:    Ja I  l ike  t hat .  

[ 0 1 :40 : 0 9]   

MAL E VOI CE:    Ja,  i t  i s  not  f or  a  second person .  

[ 0 1 :40 : 1 1]   

CHAIRPERSO N:    I  l i k e t hat  idea .  20 

[ 0 1 :40 : 1 2]   

MAL E VOI CE:    Ja you l i ke  t hat ?  

[ 0 1 :40 : 1 4]  

CHAIRPERSO N:    Yes,  I  l i ke t ha t  idea.  

[ 0 1 :40 : 1 5]   

MAL E VOICE:    I s  i t  in  our  forma l  MOI  is  i t ,  no – I  do not  

unders tand  what  y ou a re  say ing now.   
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[ 0 1 :40 : 2 2]  

CHAIRPERSO N:    No  what  we go t  f rom the p resenta t ion.   

Wou ld  t he board  suggest  t hose communicat ions a p ress  

re lease or  a  pres s  c onfe rence?  

[ 0 1 :40 : 3 4]  

MS KLEIN:    P ress re lease.   

[ 0 1 :40 : 3 6]  

MAL E VOI CE:    A re  you ab le t o take ques t ions?  

[ 0 1 :40 : 3 8]  

MS KLEI N:    Ja  you  do not  want  t o  be  in  t hat  pos i t ion r igh t  10 

now do  you.   

[ 0 1 :40 : 4 2]   

MAL E VOICE:    T h is  i s  a  manual  I  had h is  name l i nked to  

t he commun ic at ion .   I  do not  even know what  i t  i s  

ambassador.  

[ 0 1 :40 : 5 5]    

MS KLEIN:    Ja.  

[ 0 1 :40 : 5 6]   

MAL E VOICE:    But  Cha i r  i f  you  do have  a p ress  

c onf e rence ,  I  w i l l  recommend the  two Cha i rs  to  be there 20 

and no t  be a lone  do  not  be a loner.  

[ 0 1 :41 : 0 2]   

MS NAIDOO:    Oh bu t  maybe at  t h is  s tage  you  wou ld want   

[ 0 1 :41 : 0 4]  

MAL E VOI CE:    Ja.  

[ 0 1 :41 : 0 5]   

MS KLEIN:    A re you prepared to  answer  a l l  thos e 
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ques t ions   

[ 0 1 :41 : 0 9]  

MS MABUDE:    We a re CE we cannot…  

[ 0 1 :41 : 1 0]  

CHAIRPERSO N:    Oh you  cannot .   

[ 0 1 :41 : 1 1]  

MS MABUDE:    Ja.  [ i nd is t i nc t -c ros s- ta lk ing]  

[ 0 1 :41 : 1 5]  

MAL E VOI CE:    No,  t he Chai rpers on can hand le i t .   

[ 0 1 :41 : 1 7]   10 

MAL E VOI CE:    A l r i ght  Cha i rperson.  

[ 0 1 :41 : 1 8]   

CHAIRPERSO N:    No I  w i l l  be t he person that  i s  f o r  s ure .   

[ 0 1 :41 : 2 0]  

MS NAIDOO:    Ja .   

[ 0 1 :41 : 2 1]  

MAL E VOI CE:    A press re lease?  

[ 0 1 :41 : 2 2]  

CHAIRPERSO N:    I  w i l l  not  ca l l  a  p ress  media  conference.  

[ 0 1 :41 : 2 3]   20 

MS NAIDOO:    The p ress w i l l  hav e a  f i e ld  day  w i t h you .  

[ 0 1 :41 : 2 5]   

CHAIRPERSO N:    I  w i l l  not  do that  now.  

[ 0 1 :41 : 2 7]   

MS KLEIN:    Abs olut e l y  unt i l  we  hav e you know enough 

in f o rmat ion.   [ ind is t inc t -c ross - ta lk ing]  

[ 0 1 :41 : 3 3]  
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MS NAI DOO:    I s  t h is  meet ing over  o r  are  we go ing  to  

d ismiss because I  th ink  some of  us can be excused .  

[ 0 1 :41 : 4 0]   

CHAIRPERSO N:    Okay look we done on t he boa rd s ide.  

[ ind is t i nct -cross- ta lk ing] .   We are done  on  the board s ide.  

[ 0 1 :41 : 5 8]   

MAL E VOI CE:    Yes s i r.  

[ 0 1 :41 : 5 9]   

CHAIRPERSO N:    So le t  us  j ust  s i t  as a… 

[ 0 1 :42 : 0 1]  10 

MAL E VOI CE:    Peop les  governance.  

[ 0 1 :42 : 0 2]   

CHAIRPERSO N:    As  a  people ’s  governance and jus t  s ee  

where we go ing t o  go .  

[ 0 1 :42 : 0 4]   

MS KLEIN:    Okay  f ine.  

[ 0 1 :42 : 0 5]  

MS MABUDE:    Cha i rperson.  

[ 0 1 :42 : 0 6]   

CHAIRPERSO N:    Yes.  20 

[ 0 1 :42 : 0 7]   

MS MABUDE:    Your  co l league .  

[ 0 1 :42 : 1 0]   

MAL E VOICE:    You  had someth ing t hat  you  d id  not  even  

do .  

[ 0 1 :42 : 1 2]   

MS NAIDOO:    You d id  no t  even respond t o .  
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[ 0 1 :42 : 1 4]   

CHAIRPERSO N:    Which is  that ?  

[ 0 1 :42 : 1 5]  

MAL E VOI CE:    Tha t  he d id no t  respond t o .  

[ 0 1 :42 : 1 8]   

CHAIRPERSO N:    N ick  t here is  a ques t ion .  

[ 0 1 :42 : 2 1]   

MAL E VOICE:    Ja  ac tua l ly  t o  t he –  I  wanted to  f i nd out  

f rom you when you  d id your  background  EC checks and  

ba lances .  10 

[ 0 1 :42 : 3 2]  

MR LINNELL:    On peop le  or  th ings?  

[ 0 1 :42 : 3 4]    

MAL E VOI CE:    No,  no on  background of… 

[ 0 1 :42 : 3 8]  

MS KLEIN:    Serv ice p rov iders .  

[ 0 1 :42 : 4 2]   

MAL E VOICE:    A t  l eas t  up  to  now whet her  maybe  I  mean 

the s ta tus o f  Esk om at  h igh leve l  whether  you have  done  i t  

t o t he lev el  where there i s  a  convic t ion  t hat  h is  dec is ion  20 

c an  be an  appropr ia t e  dec is ion to  take.   I  mean I  am a l l  

about  the f act  f i nd ings  becaus e ac tua l l y  some of  us  we are  

ge t t ing inf o rmat ion for  t he f i r s t  t ime t oday  and I  am  t ry ing 

to f ind out  whe t her  you have got  some concret e in fo rmat ion 

that  leads to t h is  t y pe o f  dec is ions .  

[ 0 1 :43 : 2 2]  

MR LINNELL:    No  the ans wer  is ,  the in f ormat ion  I  would  
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have  in t erms of  dec is ions and d iscuss ions  is  that  th is  

board i t  would  be w ise to  d iscover  t he f acts  of  what  i s  

go ing on here so t hat  they can  determ ine  a  number  o f  

t h ings .   A l t ernat ive s t rat eg ies ,  res t ruct u r ing d i f f e ren t  po l icy  

and peop le t hrough  ac tua l  omiss ions  w i l f u l  or  neg l igen t  

have  done  t h ings wrong  here t o  cause  or  to  exacerbat e  

c er ta in  s i tuat ions .    

          Now I  t h ink what  I  hav e done is  i t  con f i rms  in  my  

m ind  su f f i c ien t  grounds f o r  you t o s ay  we as  a board need  

to f i nd ou t  exac t l y  what  i s  go ing on here.   The s i tuat ion is  10 

be ing a t  t he moment  a t  the boa rd and a t  any company  

re l i es  on i ts  manager  i ts  execu t i ve  to t e l l  you what  i s  go ing 

on .    

          This  is  suc h a  b ig  and complex  bus iness  to  re ly  on 

management  a lways  and in th i s  par t i c u la r  s i t ua t ion where  

the  company  i s  f ac ing  unus ual  and  ext reme cr is is .   I t  is  

a lmost  t he dere l ic t i on o f  your  duty  not  to  say more on  

independent  gu idance as  t o  what  i s  happening here .  

[ 0 1 :44 : 3 9]   

CHAIRPERSO N:    N ick  can  I ,  I… 20 

[  

MR LINNELL:    So I  do not  have  any p re-cond i t ion ideas .   

[ 0 1 :44 :44 ]             

CHAIRPERSO N:    Can  I ,  that  quest ion does no t  be long  to  

me.   

[ 0 1 :44 : 4 5]  
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MAL E VOI CE:    O h okay I  thought  the…[ inte rvene ]  

[ 0 1 :44 : 4 8]  

CHAIRPERSO N:    Look  I  t h ink i t  is  very  c lear  i f  we  are  

board  members  and  we d id  not  see  that  as  a  p rob lem in  t he 

c ompany  t hen  t here i s  somet h ing  wrong then  we do  no t  

be long here.   I  want  t o  make  t hat  very  c lear  you heard 

what  t he  M in is ter  sa id  t here  are  cos t  t hat  a re  runn ing  in to  

b i l l i ons  of  rand’s  i n f ac t  t h i s  moment  t he c os t  we runn ing  i t  

is  about  R40bi l l ion .    

          We have load  shedd ing cos t  by  ma in tenance and 10 

i r regu la r  main tenance rea l ly.   We have a f inanc ia l  c l ien t  

here were a lmost  bankrup ted as  a  company.   We cannot  s i t  

he re as  a  board  and  wonder  why we need  t o  make an  

invest igat ion.   No we cannot  i t  i s  unacceptab le .   I  canno t  

have  board members  ask ing  what  is  t he roo t  caus e for  us  

t o have th i s  i nv es t igat ion,  I  cannot  accept  t hat .  

[ 0 1 :45 : 3 8]   

MAL E VOI CE:    No I  th ink  Cha i rperson i t  the…[ in t e rvene ]  

[ 0 1 :45 : 4 1]   

CHAIRPERSO N:    I f  I  unders tand i t  we w i l l  be say ing  t hen 20 

i t  is  unacceptab le ,  I  cannot .  

[ 0 1 :45 : 4 3]   

NO RMAN:    No,  no i t  i s  emanat ing f rom t he fact  t hat  ther e 

a re  some repor ts  somewhere when we had our  meet ing  that  

t he re a re  some repor t s  t hat  you  a l ready done hence,  I  was  

jus t  hope f u l  fo r  search ing  for  such repor ts  i f  t hey  a re  
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a l ready ava i lab le  to be made ava i lab le .  [ ind i s t inc t -c ross-

ta l k ing]  

[ 0 1 :46 : 0 2]  

MAL E VOI CE:    Cha i rperson.  

[ 0 1 :46 : 0 3] ]  

CHAIRPERSO N:    Yes s i r.  

[ 0 1 :46 : 0 4]   

MAL E VOICE:    In  s tar t i ng  t h is  a f ternoon ses s ion  o f  t he 

board I  propose a r es o lu t ion t hat  t here are no documents  

ava i lab le .  10 

[ 0 1 :46 : 1 2]   

CHAIRPERSO N:    Yes.  

[ 0 1 :46 : 1 3]   

MAL E VOICE:    A p r ior i t y  t o  us  tak ing t h is  dec is ion  and  

there is  no one e l se invo lved in  us  tak ing  t h is  dec is ion .  

[ 0 1 :46 : 2 0]    

CHAIRPERSO N:    Cor rec t .  

[ 0 1 :46 : 2 1]  

MAL E VOICE:    I t  is  a  dec is ion o f  the board for  t he 

reasons that  you have  ment ioned.  20 

[ 0 1 :46 : 2 4]     

CHAIRPERSO N:    Yes.  

[ 0 1 :46 : 2 5]  

MS NAIDOO:    I t  is  f ac t  f ind ing .   

[ 0 1 :46 : 2 6]  

MAL E VOI CE:    That  was the  reso lu t i on f ac t  f ind ing  

exerc is e t here is  no document .  
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[ 0 1 :46 : 2 9]   

MAL E VOI CE:    I  th ink  we a re  done  Cha irperson.  

[ 0 1 :46 : 3 0]   

CHAIRPERSO N:    Okay  let  us  move ,  can we have the 

governance  commit t ee t hen  s i t t i ng  p leas e,  t ime is  runn ing  

ou t .   Can  you s tay ? 

[ 0 1 :46 : 4 1]  

MR LINNELL:    Sure.  

[ 0 1 :46 : 4 3]   

CHAIRPERSO N:    Un les s t he o thers  want  to  jo in t he  10 

c ommi t t ee that  i s  f ine  we can  proceed .  

[ 0 1 :46 : 4 7]   

MS NAIDOO:    Okay  I  can s tay.  

[ 0 1 :46 : 4 9]   

CHAIRPERSO N:    Oh t hey  w i l l  s tay ;  okay  f ine we  can go  

in t o  the commi t tees meet ing .   Now modes operandi  s ince  I  

have  now been  asked…  

[ 0 1 :46 : 5 8]  

MR LINNEL L:    P ressed by  these c ommunicat ions  because  

i t  is  the end  o f  t he day  and you have med ia  ta lk ing s t ra ight  20 

away.  

[ 0 1 :47 : 0 5]    

MS MABUDE:    Le t  me ask  jus t  one  l i t t l e  ques t ion.   I s  i t  

acc ord ing to t he governance  now is  i t  r igh t  for  t he 

c ommi t t ee to  hand le  t h is  on ly  or  i t  shou ld  be  handled by  

t he issues ,  t he commit t ee shou ld  repor t  t o t he board and 

then the board hand les  i t ?   L ike take  i t  f o rward  I  j us t  wan t  
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t o be sure in  t erms of  governance.  

[ 0 1 :47 : 3 1]  

MR LINNELL:    As  I  unders tand you the poss ib le  r eso lut i on  

g ive t he power  t o  t he sub-commit t ee to  take  those  

dec is ions  on i t s  par t .   So you do no t  take a  

r ecom mendat ion as a  board  you  make the dec is ion .  

[ 0 1 :47 : 4 2]  

MS MABUDE:    And  imp lement  t hem.  

[ 0 1 :47 : 4 3]  

MR LINNELL:    You implement  t hem;  y ou have t he power.  10 

[ 0 1 :47 : 4 5]      

MS KLEIN:    But  you c an in fo rm the board.  

[ 0 1 :47 : 4 6]   

MAL E VOI CE:    Ja.  

[ 0 1 :47 : 4 7]  

MR L INNELL:    Very  impor tant  s tep  y ou  s hou ld  not  cut  t he  

board  out  every t h ing y ou do  you should in fo rm t hem, t hat  i s  

ou t  of  keep ing them inf o rmed but  not  to  counte r  your  

dec is ions .  

[ 0 1 :47 : 5 6]    20 

MAL E VOI CE:    Your  commit t ee is  s tatu tory  a l so,  no .   

[ 0 1 :48 : 0 1]  

MAL E VOI CE:    No aud i t  and r isk .  

[ 0 1 :48 : 0 2]    

MAL E VOI CE:    O h you  ta lk ing abou t  aud i t  and  r isk .  

[ 0 1 :48 : 0 3]  

MR LINNELL:    But  not  f or  th is  purpose.  
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[ 0 1 :48 : 0 5]   

MAL E VOI CE:    No no t  f o r  th is  purpose .  

[ 0 1 :48 : 0 6]   

CHAIRPERSO N:    Okay  can we have –  what  we re y ou 

s ay ing N ick  what  i s  t he modes ope rand i?  

[ 0 1 :48 : 1 1]  

MR LINNELL :    I  wou ld  t h ink t hat  you have  got  t o look a t  

t h is  commun icat ion  i t  shou ld  be  because  the rumour  m i l l  

w i l l  be runn ing w i ld .  

[ 0 1 :48 : 1 6]   10 

CHAIRPERSO N:    Yes.  

[ 0 1 :48 : 1 7]   

MR LINNELL :    And i f  you do no t  say  anyt h ing people  f i l l  

t he vacuum wi th  what  t hey th ink  i s  a  good  t h ing  to  say.   So 

I  th ink  y ou  have  got  t o  th ink  o f  the two communi cat ions  

one t o  t he media  and  one  t o  your  s taf f .   A t  t he moment  you 

have no t  suspended anyone as  you s i t  he re so y our  f i r s t  

c ommun icat ion  i s  probab ly  t o  t e l l  people  t hat  you  had  

taken  a  dec is ion  to do someth ing which is  th is  invest igat ion  

and you hav e appoin ted a  sub-commit t ee to  do,  t o  hav e 20 

overs igh t  and  t o  do  the necessary  t h ings to  enab le  i t .    

          That  i s  your  f i r s t  commun ic at ion  and  then  in terna l ly  

y ou want  t o  te l l  t hem but  I  aga in  w i t h more hear t  and t hen 

as soon as  you  have  taken  any  new dec is ions  w i th  r egards  

to suspens ion you w i l l  make anot her  commun ica t ion bo t h  

in t e rnal ly  and ex te rna l ly  and  t hen  in te rna l ly  then  becomes  
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more impor tant  because  as I  say. . . [ in tervene]   

[ 0 1 :49 : 0 5]       

MAL E VOICE:    But  Chai rperson  jus t  t o  c lear  a l l  so r ts  o f  i f  

we –  I  propos e  a  r eso lu t ion t hat  t he peop le  in  gov ernanc e  

c ommi t t ee has  been de lega ted  to  imp lement  the in-

p r inc ip le  board dec is ion t o  suspend t he four  execut i ves  

and t o  f o l l ow due  process.   Yes ,  i t  summar ises…[ in tervene]  

[ 0 1 :49 : 2 9]      

CHAIRPERSO N:    Okay  have you  go t  t hat  now.  

[ 0 1 :49 : 3 0]   10 

MR LINNELL:    Ja.  

[ 0 1 :49 : 3 0]   

CHAIRPERSO N:    Okay  that  i s  t he  answer.  

[ 0 1 :49 : 3 3]   

MAL E VOICE:    Sure.  Okay a l r i gh t  in  terms  of  t he  

c ommun icat ion  I  th ink  t here i s  f ou r  key  s takeho lders  here.   

O ne i s  we go t  t o  communica te  t o t he  shareho lde r.   The 

o ther  one  is  we  got  to  commun icate  t o t he c us tomers .  

[ 0 1 :49 : 4 2]    

CHAIRPERSO N:    Sure.  20 

[ 0 1 :49 : 4 3]   

MAL E VOICE:    T he customers  bot h  as  an  Esk om d i rec t  

c us tomers  and  a lso as the pub l i c  and  we should  be  ab le t o  

c ommun icat e to  the emp loyees  and management  of  t he 

emp loyees  o f  t h is ,  there is  two th ings  t here .   So i f  we can  

c apt u re t hat  co r rec t ly  so that  we  ge t  the message across  
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c or rec t l y.  

[ 0 1 :49 : 5 9]    

CHAIRPERSO N:    Okay.  

[ 0 1 :50 : 0 0]   

MAL E VOI CE:    I f  we can  do a l l  t hat  in  wr i t ing .  

[ 0 1 :50 : 0 2]   

CHAIRPERSO N:    So the messag ing i s  s imp ly  say ing  that  

t he board has  dec ided that  i t  i s  –  to  car ry  out  

and…[ in t ervene ]  

[ 0 1 :50 : 1 3]    10 

MS MABUDE:    Fact  f ind ing .  

[ 0 1 :50 : 1 4]   

CHAIRPERSO N:    A fac t  f ind ing  – what  d id we  say?  

[ 0 1 :50 : 1 5]  

MAL E VOICE:    A fact  f ind ing exerc ise to  f ix  t he bus ines s  

an independent  fact  gather ing exerc ise f act  f ind ing t o f i x  

t he bus iness ,  r ight  and do  in l ieu  o f  t hat  you hav e  

reques t ed these par t i cu la r.  

[ 0 1 :50 : 3 7]     

CHAIRPERSO N:    No be fore  t hat .  20 

[ 0 1 :50 : 3 8]  

MAL E VOI CE:    Bef o re t hat .  

[ 0 1 :50 : 3 9]   

MS NAIDOO:    Sor ry  I  cannot  read you verbat im,  can  you.  

[ 0 1 :50 : 4 1]   

CHAIRPERSO N:    No I  j us t  s topped  i t  the re.   So t he 

c ommun icat e w i l l  s ay t he board has  dec ided t hat  i t  w i l l  
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ins t i t ut e  a f act  f i nding…[ in t e rvene ]  

[ 0 1 :50 : 4 9]  

MAL E VOICE:    An independent  f ac t  f i nd ing,  f ac t  gat her ing 

exerc ise.  

[ 0 1 :50 : 5 2]  

MR LINNELL:    Enqu i ry  is  a  good word .   

[ 0 1 :50 : 5 3]   

MS KLEIN:    Enqu i ry  y es .  

[ 0 1 :50 : 5 4]   

MR LINNELL:    I t  is  a  sof ter  word.  10 

[ 0 1 :50 : 5 6]   

CHAIRPERSO N:    A fac t  f ind ing  enqu i ry.   

[ 0 1 :50 : 5 9]  

MAL E VOI CE:    Ja.   R ight  t o  f i x  the bus iness .  

[ 0 1 :51 : 0 1]   

MR LINNELL:    I  th ink  f i x  imp l ies… [ in terv ene]  

[ 0 1 :51 : 0 2]  

MS KLEIN:    That  i t  is  broken.   

[ 0 1 :51 : 0 3]  

MR LINNELL:    Tha t  i s  i t  b rok en .  20 

[ 0 1 :51 : 0 4]   

MS KLEIN:    We need  to dec ide.  

 [ 0 1: 51 :0 5 ]  

MR LINNELL:    I t  is  a  f act  f i nd ing exerc is e t o…[ in te rvene ]  

[ 0 1 :51 : 0 6]   

MAL E VOI CE:    To estab l ish  the s ta tus .  

[ 0 1 :51 : 0 7]  
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MR LINNELL:    To estab l ish  the s tatus .  

[ 0 1 :51 : 0 8]    

MAL E VOICE:    To es tab l i sh  the t rue s ta tus  of  t he 

bus iness .  

[ 0 1 :51 : 0 9]   

CHAIRPERSO N:    The t rue s ta tus  ja.  

[ 0 1 :51 : 1 1]   

MR LINNELL:    The  capab i l i ty  j a .  

[ 0 1 :51 : 1 3]   

MAL E VOI CE:    Tha t  i s  f i ne.  10 

[ 0 1 :51 : 1 4]  

MR LINNELL:    And the word t r ue m ight  be a p rob lem 

because i t  impl ies that  i t  i s  cur ren t ly  not  t r ue.  

[ 0 1 :51 : 1 7]   

CHAIRPERSO N:    Okay.  

[ 0 1 :51 : 2 0]   

MR LINNELL:    So i t  is  an unnec ess ary  ad ject ive .  

[ 0 1 :51 : 2 2]   

CHAIRPERSO N:    To es tab l ish  an accurat e s ta tus o f  t he 

bus iness .  20 

[ 0 1 :51 : 2 4]   

MS NAIDOO:    Ja ,  but  Cha i r  you  know what  I  am go ing to  

go back  to  what  t he ambassador  sa id  I  th ink we are  get t ing 

busy  w i th  s tu f f  we a re  not  wordsm it hs.  

[ 0 1 :51 : 3 0]   

CHAIRPERSO N:    Ja,  ja .   

[ 0 1 :51 : 3 1]  
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MS NAIDOO:    Can we get  somebody who does th is  f or  a  

l i v ing  t o he lp  us  c ra f t  somet h ing tak ing  int o  accoun t  t he 

hear t  k ind o f  ang les  because we a re go ing  t o  s i t  he re and 

throw words a t  i t .  

[ 0 1 :51 : 4 4]   

CHAIRPERSO N:    I t  i s  now 16 : 52  can we f i nd the  person  

be fore…[ in te rv ene]   

[ 0 1 :51 : 4 6]  

MS NAIDOO:    Remember  th is  r epor t  came ou t  t he 12 t h  do 

y ou  remember  i t  and y ou Cha i rperson  sa id you were go ing  10 

to ask  Leo.  

[ 0 1 :51 : 5 6]   

CHAIRPERSO N:    D id  Leo  get  t he name?  

[ 0 1 :51 : 5 7]  

MS NAIDOO:    No but  I  am ask ing you  remem ber  we sa id  

we go ing t o  need to  do t h is .   Do you have  s omeone?  

[ 0 1 :52 : 0 3]  

MAL E VOI CE:    Let  me phone our  board  member.  

[ 0 1 :52 : 0 5]    

MS NAIDOO:    I  have  a l ready g i ven a name as wel l  so  can 20 

I  g i ve you  that  name,  can  we chec k i f  the re is  and then  you  

c heck  w i th Romeo and see  because we – bec ause  word-

s mi th ing done  incor rect ly  can have a  coun te r  e ff ect  on 

what  we  t ry ing  to  do  here.   

[ 0 1 :52 : 1 6]  

MR LI NNELL:    Ja  y ou  a lso have  to  be  w i th  r espec t  t hat  i s  
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r igh t  100%.   T he re are  not  many  pub l i c  re la t ions  exper ts  

who have  a be t te r  fee l  t han you  do .   

[ 0 1 :52 : 2 8]   

MAL E VOI CE:    Ja.  

[ 0 1 :52 : 2 9]  

MR LINNELL:    So I  guess i t  is  word-sm i th ing bu t  i t  is  a  

m inor  par t  of  i t .   The message is  your  message becaus e  

th is  i s  your  bus iness .   PR agenc ies a re  k ind o f  f l owery by  

na ture .   They  broadc as t  i t  w i l l  be bet te r  for  your  in t ernal  

mess age.   So I  t h ink  your  message is  a pub l ic  now i s  a  10 

v ery  shor t  i t  is  one  or  two paragr aphs .   We do ing th is  and 

y ou mak e a lso t he po in t  t hat  i t  does  no t  imply  t hat  the re is  

any sense of  wrongdo ing or  an an t ic ipat ed o r  unex pect ed 

r isks because you do no t  want  t omor row the f i nanc ia l  

papers  t o  say  Eskom’s  board is  do ing th is  because they 

heard  somet h ing awfu l  i s  go ing to  happen l i ke  we go ing  t o  

have  a b lackout  tomorrow.   So you have t o say  we do ing 

th is  in  a sens e is  proac t i ve  but  you make a s ta t ement  th is  

does  not  mean the board  f ears  there  is  any  reasonable  

l i ke l ihood f r om a det er io ra t ion o f  t he  cur ren t  s i tuat ion .    20 

          So peop le  have got  t o  be understanding we do ing 

th is  f or  pos i t i ve  r easons  t here i s  no  negat ive  in f luence  in  

t h is  commun icat ion  and  I  would  keep  i t  at  t hat  and  say t he 

board  w i l l  c ommunicat e  fu r t her.   So keep t hat  shor t  and 

s weet  you do no t  wan t  any  massag ing .   I  t h ink you  would  

unders tand  any r i sk  phrases  coming in  and I  t h ink  soon  as  
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y ou do your  in t erna l  one,  I  t h ink  t hese peop le a re  very  

good because t hat  has  got  to  have a lot  o f  hear t  in  i t .  

[ 0 1 :54 : 1 0]            

MS NAIDO O:    I  th ink my po in t  was  a  b i t  fu r t her  than  jus t  

word-sm i th ing.   T he issue o f  how we say  i t  i s  one th ing  

there i s  who le  i ssue o f  wha t  happens a f t er  t hat  and I  j us t  

f ind  t hat  a  lo t  o f  t hese PR c ompan ies  have  got  a much 

be t ter  hand le  on how to put  i t  out  and who to  put  i t  ou t  w i t h  

and who t o  l obby  w i t h  t han many of  us e i t her  c ol lec t i ve l y  or  

ind iv idua l l y.   That  was the po in t  I  was mak ing.    10 

          I  see t hat  whatsh is  name has s tepped out ;  I  am a ls o 

go ing to  make a c a l l  and  see i f  somebody –  t o your  

ques t ion  is  somebody ava i l ab le  because Leo you wou ld  

obv ious ly  no t  have had the  name  in terms  of  speak ing to  

t he person .   So the ambassador  is  check ing w it h  Rome o 

qu ick l y.  

[ 0 1 :54 : 5 0]     

MAL E VOI CE:    Yes.  

[ 0 1 :54 : 5 2]  

MS NAIDOO:    I  w i l l  a l so  jus t  mak e  a ca l l  and see i f  the re 20 

is  somebody on  s tandby  but  t hen  we must  make  a dec is ion 

here.    

[ 0 1 :54 : 5 6]   

MAL E VOI CE:    Yes.   

[ 0 1 :54 : 5 7]  

MS NAI DOO:    To s ay  do we o r  don ’ t  we ge t  somebody  
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invo lved a t  t h is  s tage .  

[ 0 1 :54 : 5 9]   

CHAIRPERSO N:    Okay.  

[ 0 1 :55 : 0 2]  

MS NAI DO O:    And then we cou ld  see what  would  you  

need.  

[ 0 1 :55 : 0 5]  

MR L INNEL L:    Yes ,  there  is  an  issue t hat  you  wou ld  have  

to jus t  watch.   I  wou ld  t h ink  by  now through your  

s hareho lder  M in i s ter  t hat  s he has  in f ormed her  boss  whic h 10 

is  t he P res ident .   So we have to wa tch out  when a re  they  

mak ing  s ta t ements .    

          I  wou ld imag ine th is  i s  go ing t o have such a  pos i t iv e  

e f f ect  on t he pub l ic  t hat  you wou ld f i nd your  Min is ter  and  

the Pres ident  w i l l  make a  s ta tement  t o  th i s  e f fec t .   Now we 

a l l  know he  is  ta lk ing in  par l i am ent  today and so i f  your  

M in i s t er  has  t o ld  h im abou t  i t  he  m ight  a l so make  a 

s ta t ement  i n  par l iament  t oday,  who knows  but  we hav e to  

an t i c ipat e  that  your  announcement  migh t  not  be the f i r s t  

announc ement  because i f  the M in is ter  i s  say ing P res iden t  20 

we are  do ing th is  he ' s  go ing t o  – phys ica l ly  he should  t e l l  

t he pub l i c  he is  t he leader  of  t he count ry.   He shou ld  s tand 

up  and  say  guys the  board is  do ing  th i s  and I  suppor t  i t .   

[ 0 1 :56 : 0 8]      

CHAIRPERSO N:    Okay  now I  t h ink  I  wou ld  have  to  

obv ious ly  ca l l  t he  M in is ter  and  t e l l  he r  about  t he ou tc ome 
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o f  t h is  meet ing .  

[ 0 1 :56 : 1 5]   

MR LINNELL:    Very impor tant ,  j a .   

[ 0 1 :56 : 1 6]  

CHAIRPERSO N:    Righ t ,  and I  w i l l  a lso  ind icate  t o  her  t hat  

we in tend  to  put  out  a  s ta tement  t onight  jus t  about  t he 

dec is ion of  t he board to  do th i s  fact  f ind ing enqui ry.   Just  

s o t hat  she knows that  t hat  i s  coming  out .   Now she  may 

have  whatever  responses she has  bu t  cer ta in ly  i t  is  

impor tant  for  us.  10 

[ 0 1 :56 : 4 3]  

MR LINNELL:    I t  is  good p ro toco l .   

[ 0 1 :56 : 4 4]   

CHAIRPERSO N:    She may want  us  t o have t hat  emai led to  

her.  

[ 0 1 :56 : 4 7]   

MAL E VOICE:    Ja ,  l i s t en to t h i s  Chai rman board in  i t s  

pursu i t  to  –  can I  say  i t ?   Board in i ts  pursu i t  o f  mak ing  

Eskom wou ld  c lass someth ing  l i ke  t hat  has  res o lved  to  

c ommiss ion an independent  fac t  gat her ing ex erc ise w i t h  20 

the hea l t h  and cond i t ion o f  Es kom.   To th i s  end  the board 

has reques t ed four  o f  t he top exec ut i ves  o f  the company t o  

be re l ieved o f  the du t ies  dur ing  the per iod o f  the f act  

ga ther ing ex erc i se.  

[ 0 1 :57 : 1 8]   

MR LINNELL:    I  wou ld  not  do t hat ,  i t  is  premature .  
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[ 0 1 :57 : 2 1]     

MS KL EIN:    We s t i l l  need  t o happen tha t  meet ing w i th  

t hem.  

[ 0 1 :57 : 2 3]   

MR L INNEL L:    Ja  I  th ink ad ject iv es  l i ke  wor ld  c lass  

o rgan isa t ion  a re  super lat ives wh ich a re  no t  necessary  

because y ou  are  bus iness  peop le  t ha t  i s  mark et ing ta l k .  

[ 0 1 :57 : 3 2]   

MAL E VOI CE:    Okay.  

[ 0 1 :57 : 3 3]  10 

MR LINNELL:    What  you want  t o  do is  say we as  a  board 

have  taken a  dec is ion t o  do t h is  the reason  i s  t hat  we  want  

t o bet te r  unders tand  t he s tat us,  the cond i t ion  of  our  

c apac i t y  and capab i l i t y  and  make ad justments  as a re  

necessary  i n t h is  bus iness respons ib i l i t y.   And then 

reass ure the pub l ic  t hat  the re  is  no  immed ia te  r i sk  tha t  you  

a re  concerned o f  that  t hey  have  no t  been  prev ious ly  t o ld  

about .   So i t  i s  a  pos i t i ve s tatement  wi t h  coun ter ing  a  

negat ive  and  then there a re  no nega t ives.  

[ 0 1 :58 : 0 9]       20 

CHAIRPERSO N:    You w i l l  have  to  put  someth ing t oget her.  

[ 0 1 :58 : 1 0]    

MAL E VOI CE:    Cap ture a l l  t hat .   

[ 0 1 :58 : 1 0]  

CHAIRPERSO N:    D id  you captu re  a l l  t hat ?  

[ 0 1 :58 : 1 1]  

MS NAIDOO:    But  you  c an work w i t h N ick.  
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[ 0 1 :58 : 1 2]   

MAL E VOI CE:    Ja.  

[ 0 1 :58 : 1 4]   

MS MABUDE:    And  A ndrew where does  he f i t  i n  here?  

[ 0 1 :58 : 1 9]  

MAL E VOICE:    Okay let  me see,  l et  me jus t  get  

my …[ in t ervene ]  

[ 0 1 :58 : 2 1]  

MR LINNELL:    I  d id d ra f t  somet h i ng.  

[ 0 1 :58 : 2 3]    10 

CHAIRPERSO N:    D id  you d ra f t  someth ing?  

[ 0 1 :58 : 2 4]  

MR LINNELL:    Ja.   

[ 0 1 :58 : 2 5]  

CHAIRPERSO N:    So le t  us  have a  l i s t en then.  

[ 0 1 :58 : 2 6]  

MR LINNELL:    But  aga in  i t  i s  your  dec is ion I  mean I  j us t  

because obv ious ly  I  have  been  th ink ing about  t he log ic al  

s teps.  

[ 0 1 :58 : 3 2]    20 

MAL E VOICE:    We are de lay ing t he process  in  t e l l i ng  

people  t hat  t hey  are  gone,  t hey  are  go ing to  go .  

[ 0 1 :58 : 3 5]   

MS NAIDOO:    Ja  y ou a l l  need  t o go ahead and do  tha t .  

[ 0 1 :58 : 3 7]   

MAL E VOI CE:    They go ing t o  leave the o f f ices.   

[ 0 1 :58 : 3 9]  
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MR LINNELL:    Ja ,  can  I  jus t  t est  an understand ing w i th  

y ou  as  I  unders tand  i t  I  m igh t  not  be r i ght  but  d id  t he 

M in is t er  i n fo rm any o f  t he indiv idua ls  t hat  cou ld  wel l  be 

s us pended? 

[ 0 1 :58 : 5 5]   

MAL E VOI CE:    No the M in is t e r  i s  no t  i nvo lved  no.   

[ 0 1 :58 : 5 6]  

MS NAIDOO:    No.  

[ 0 1 :58 : 5 7]   

CHAIRPERSO N:    Our M in i s t er  is  no t  i nvo lved .  10 

[ 0 1 :58 : 5 7]   

MS NAIDOO:    The M in is ter  not ,  t h is  i s  a  board dec is ion.  

[ 0 1 :58 : 5 8]   

CHAIRPERSO N:    Th is  is  a  board d is cuss ion .  

[ 0 1 :59 : 0 0]   

MR LI NNELL:    Okay i t  m ight  no t  be so in wh ic h case  they 

a l ready know.  

[ 0 1 :59 : 0 8]   

MAL E VOICE:    J a  you  sens e t he fac t  t hat  s i t t i ng  members  

a re  t aken ou t  o f  meet ings  for  t he f i r s t  t ime ever  shows  20 

s ome…[ in tervene ]   

[ 0 1 :59 : 1 8]   

CHAIRPERSO N:    Somet h ing  is  wrong .  

[ 0 1 :59 : 1 9]  

  

MAL E VOI CE:    Somet h ing  i s  wrong.  

[ 0 1 :59 : 2 0]  
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MR LINNEL L:    We l l  d id  you  ask  some people  t o  recus e 

themse lves?  

[ 0 1 :59 : 2 1]  

MS KLEIN:    Ja when t he M in is t er  a r r iv ed ,  s he  d id .  

[ 0 1 :59 : 2 5]  

MR LINNELL:    What  the execut ives to  remov e 

themse lves?   

[ 0 1 :59 : 3 0]  

MS KLEIN:    Ja,  because t he o thers  had a l ready  le f t .   

[ 0 1 :59 : 3 2]  10 

MS MABUDE:    I t  is  t he EC and  the F DR di r ec to rs  so when 

he  wants t o  see the board,  t hey are  par t  of  t he board bu t  

he  spec i f i ca l ly  as ked them…[ in te rvene ]  

[ 0 1 :59 : 4 7]   

MR LINNELL:    So was  there any  commi t t ee  d iscuss ions  

done?  

[ 0 1 :59 : 4 8]    

MAL E VOI CE:    Tha t  i s  s t i l l  the re .  

[ 0 1 :59 : 5 0]  

MR LINNELL:    O h okay  she is ,  i t  is  her  ca l l  I  mean t here 20 

a re  no A and  B  to  create  d i r ec to rs  ty p ic al ly  but  i t  i s  her  ca l l  

and there is  noth ing  wrong wi t h  that .   Abso lu te ly  she is  

a l l owed to  come and  ta lk  in  t he commit tee  i t  is  no t  a  board 

meet ing.   When she was  address ing you,  s he  was  

address ing  you  as  a  shareholder  i n forma l l y  shar ing w i t h  

y ou her  f eel ings .    
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          So i t  i s  no t  wrong  but  i t  does  c rea te a  m ind-set  and  

y ou have t o t h ink  abou t  peop le ’s  reac t ions  to  events .   So 

we a lso got  t o an t ic ipat e  i f  I  do  th i s  what  i s  someone e ls e 

go ing to  do .   I t  is  l ik e  the  consp i racy  t heory  but  i t  i s  r ea l ly  

necessary  t o t h ink t hose th ings  through but  t hey cou ld  we l l  

be  forewarned  now and tha t  i s  s ome of  t he reason  why as  

y ou sa id  we need to  act  qu i t e  qu ick ly  because  uncer ta int y  

is  never  a  good  th ing.  

[ 0 2 :00 : 4 3]          

MAL E VOICE:    By t he way,  j us t  to  add  on  tha t  Mba lan i  i t  10 

is  actua l l y  very  smar t  because  do not  f orget  we a re  ta lk ing 

c ommerc ia l  and technology and i t  so  happens that  Mba lan i  

is  a l r eady  invo lved  in  the  turn  around ,  in t he  generat ion 

turnaround.   

[ 0 2 :00 : 5 9]    

CHAIRPERSO N:    Yes.  

[ 0 2 :01 : 0 1]   

MS MABUDE:   Mba lan i?  

[ 0 2 :01 : 0 3]  

MAL E VOI CE:    Tha t  one that  was  se lec ted.  20 

[ 0 2 :01 : 0 5]   

MAL E VOI CE:    Mba lan i  

[ 0 2 :01 : 0 6]  

MAL E VOI CE:    Yes I  know h im.  

[ 0 2 :01 : 0 7]   

CHAIRPERSO N:    So i t  is  a  good choice as a  mat t e r  o f  f act  
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because he  can a lso quo te  us  on the  t echno logy  s ide.  

[ 0 2 :01 : 1 4]    

MAL E VOI CE:    Okay  coo l .  

[ 0 2 :01 : 1 5]   

CHAIRPERSO N:    Okay  Nic k…  

[ 0 2 :01 : 1 7]  

MS NAIDOO:    Mr  Chai r  can we excuse ourse lves?  

[ 0 2 :01 : 1 8]  

MAL E VOI CE:    Okay.   

[ 0 2 :01 : 2 2]  10 

MR L INNELL:    I  assume I  wou ld have sa id  someth ing.  

[ ind is t i nct -cross- ta lk ing]  

[ 0 2 :01 : 4 2]  

CHAIRPERSO N:    Okay  th is  i s  N ick ’s…[ in t er vene ]  

[ 0 2 :01 : 4 5]  

MS KLEIN:    Suggested  s tatement .  

[ 0 2 :01 : 4 6]   

CHAIRPERSO N:    But  we wi l l  p r in t  i t ,  Leo.  

[ 0 2 :01 : 4 8]   

MAL E VOI CE:    Cha i rman  20 

[ 0 2 :01 : 5 0]   

MS NAIDOO:    Jus t  read i t  to  us  i t  i s  f ine .  

[ 0 2 :01 : 5 1]   

MAL E VOICE:    Okays sor ry  can  I  j us t  say  Romeo  sa id  he  

has go t  a  person to  po l ish  and  hand le  our  s ta tement  in  

s uc h a  way  t ha t  i t  is  we l l  r ec e ived bu t  he c anno t  see th is  

person r i ght  now.   We need to  draf t  i t  and emai l  i t  to  h im…  
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[ 0 2 :02 : 1 1]  

CHAIRPERSO N:    To Romeo? 

[ 0 2 :02 : 1 2]  

MAL E VOICE:    And t hen he  is  go ing to  dea l  w i t h  t h i s  

person.  

[ 0 2 :02 : 1 3]   

CHAIRPERSO N:    Okay  that  i s  good.  

[ 0 2 :02 : 1 4]   

CHAIRPERSO N:    Okay  t hat  wi l l  work  t hat  i s  f ine .   Okay  

here i t  is  we wi l l  see how i t  goes .   Number  1,  i t s  says 10 

Eskom assoc iat e  med ia  re leas e 11  March 2015.   1 ,  t he 

s tays in  t he capac i t y  i s  not  on ly  a  cr i t i ca l  i ssue f or  Eskom 

bu t  m ore impor tant ly  f or  the na t ion as a who le .   2 ,  supp ly  

outages have had a  majo r  e f f ec t  on peop le ’s  l i ves ,  t he 

economy and inves tment  i n  t he count ry.    

          There  can  be  no deny ing  that  t he sever i t y  o f  t he r i sk  

c aused  by  t hese  outages .   3 ,  Es kom i s  however  work ing  

t i re less ly  t o ensure that  t he cur ren t  spate  o f  outages  do 

no t  inc reas e and become more  severe.   The board is  

c onf iden t  t hat  a l l  p rac t ica l  s teps  are  be ing taken and  we 20 

a re  reasonab ly  conf ident  t hat  the pos i t i on  w i l l  not  

de ter iora te  f ur the r.    

          Recent ly  t he Pres ident  engaged wi th  t he  

Cha i rperson o f  the  board  and  the M in is t e r,  t he  subs tanc e 

o f  th is  consu l t a t i on i s  that  the government  expec ts  and 

s ubsequent  des erves  bet ter  i ns ight  i nto  t he  curren t  
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uncer ta in ty.   That  where there are  r isks  that  t hey shou ld  be  

u rgen t ly  addres sed and f ur ther  t hat  i f  there  was  any  wrong  

do ing be  i t  neg l i gence o r  w i l f u l  and  he d id  no t  imp ly  t here 

was  t hen  t he  board  needs  to  address  th is  open ly  an d 

ob ject ive l y.   The Pres ident  s ugges ted that  an ind iv idua l…  

[ 0 2 :03 : 4 9]      

MAL E VOICE:    No,  no too  much,  j ust  l eave t he 

Pres ident…  

[ 0 2 :03 : 5 5]  

CHAIRPERSO N:    I  am jus t  read ing to  you  what  is  on here.  10 

[ 0 2 :03 : 5 8]   

MAL E VOICE:    I f  you have  to  i nc lude  them you must  take 

i t  f rom h is  nat iona l  address.   

[ 0 2 :04 : 0 2]  

CHAIRPERSO N:    Yes f r om h is  address .  

[ 0 2 :04 : 0 4]   

MAL E VOICE:    T he s ta te  of  t he  nat ion  address  and  t he  

c omments made by the M in is ter  the board have  seen  i t  

v er y  impor tant  that  t hey  s tar t  act ing ser ious ly.  

[ 0 2 :04 : 1 2]   20 

CHAIRPERSO N:    Okay.  

[ 0 2 :04 : 1 3]   

MAL E VOI CE:    Then  i t  is  f i ne .   

[ 0 2 :04 : 1 5]  

CHAIRPERSO N:    Okay,  have you  got  t he s ta te  o f  t he  

na t ion address  access ib le?  

[ 0 2 :04 : 1 8]  
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MAL E VOI CE:    Ja.   

[ 0 2 :04 : 2 0]  

CHAIRPERSO N:    Bec ause  we need to  quot e  f rom there.  

[ 0 2 :04 : 2 2]  

MAL E VOI CE:    Ja,  that  w i l l  work .  

[ 0 2 :04 : 2 3]   

CHAIRPERSO N:    Okay  I  t h ink  what  you then ended up 

do ing  here Nic k  i s  t o  say th is  morn ing the boar d 

c ons idered t h is  mat ter  –  th is  is  now the issue o f  an  enqu i ry  

and a t  t he  conc lus ion  o f  t hat  meet ing  the board reso lved  10 

that  an independent  enqu i ry  in to  t he cur rent  s ta tus and 

c apac i t y  of  Eskom and  a rev iew of  the past  ac t ions  would  

be  conducted w i t h  u rgency.   But  t he  board wou ld  appo int  a  

s ub-c ommit t ee to  oversee  an ac t  on beha l f  of  t he board.  

[ 0 2 :05 : 0 0]    

MAL E VOI CE:    No,  no.  

[ 0 2 :05 : 0 1]   

CHAIRPERSO N:    So okay  that  is…  

[ 0 2 :05 : 0 3]  

MS NAIDOO:    The board is  mandated.  20 

[ 0 2 :05 : 0 4]  

MR LINNELL:    Board i s  mandat ed .  

[ 0 2 :05 : 5 ]  

MS KLEIN:    The board  has  manda ted an  aud i t  commit tee.  

[ 0 2 :05 : 0 8]   

MAL E VOICE:    The board  is  de legated  t o t he peop le  

governance  and  the aud i t  and  r i sk  commit t ee  to  ca r ry  ou t  
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i t s  i n p r inc ip le  dec is ion t o  suspend .  

[ 0 2 :05 : 2 1]   

MR LINNELL:    But  I  wou ld  no t  ment ion that …[ in ter vene ]  

[ 0 2 :05 : 2 3]  

MAL E VOI CE:    But  you do not  go t here  

[ 0 2 :05 : 2 4]   

CHAIRPERSO N:    We do  not  go that  f ar.  

[ 0 2 :05 : 2 4]   

MAL E VOI CE:    O h okay.  

[ 0 2 :05 : 2 5]  10 

MR LINNELL:    What  you ’ r e  t e l l ing  t hem at  t he moment  is  

t hat  you  have  taken  a  dec is ion  to  hav e th is  inves t igat ion.  

[ 0 2 :05 : 2 7]   

MAL E VOI CE:    The  inves t igat ion .  

[ 0 2 :05 : 2 8]   

CHAIRPERSO N:    Okay,  a l r igh t ,  r igh t .  

[ 0 2 :05 : 3 1]   

MS MABUDE:    Cha i r  can we leave a f t er  the mandato ry  

par t  wi t h  t he mat te r.  

[ 0 2 :05 : 3 5]    20 

CHAIRPERSO N:    Okay.   

[ 0 2 :05 : 3 6]  

MAL E VOI CE:    Jus t  l eav e i t  to  the  Cha i r.  

[ 0 2 :05 : 3 7]   

CHAIRPERSO N:    A l r i ght… [ r ec ord ing cuts  o f f ]  

END OF RECORDING  
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PRO CEEDINGS RESUME   

 [ 0 9 :0 4 ]  

CHAIRPERSO N:   Once again  I  th ink  I  must  say thank  y ou  

v ery  much t o t he members  o f  the Board f or  t he i r  qu ick  

r esponse  t o t h is  meet ing.    I t  was  ca l led a t  ra t her  shor t  

no t i ce .   A lso,  a  fea ture  o f  t h is  meet ing w i l l  be a  v is i t  t o  t he 

board  by  t he M in is t er  t h is  morn ing .   The M in is te r  wi l l  be 

here at  t en o ’c lock and hope fu l ly  s he w i l l  spend a 

r easonab le  amount  o f  t ime wi t h us .  

 What  t he board  had asked me t o  do the last  t ime 10 

w i t h t hat  was make cer ta in  t hat  we can car r y  on w i t h  t he 

p resence o f  t he board  and t hat  i ndeed  is  the cas e and that  

is  why  I  though t  i t  p rudent  that  we  shou ld  go back and 

resum e the meet ing  t hat  we had pos tponed on the 26 t h  and 

t ry  and ge t  that  presenc e done .  

 What  we  then  propos e t o  do  was ,  g i ven the  t ime 

c ons t ra ints ,  cons ider ing  the  f ac t  that  t he M in is ter  w i l l  

s pend  som e of  our  t ime wi th  us t ha t  let  us  work t hrough  t he 

u rgen t  bus iness ,  the bus iness that  requ i r es  the board ’s  

dec is ion,  t he bus iness that  i s  t hat  t ime barred  in t e rms of  20 

requ i rements  by  t he  shareho lder .   Le t  us  get  t hat  bus iness 

done,  a t  l eas t ,  and therefo re ,  we w i l l  ho ld  over  t he ba lance  

o f  the mundane par t  o f  t he meet ing ,  t he m inutes  and  th is  

t ype o f  t h ing,  cons iderat ion  of  t he repor t s  to t he  nex t  t ime 

a round when we dec ide  when nex t  we can meet  because I  
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do not  be l i eve i t  w i l l  be poss ib le f o r  us to  f in ish  a l l  o f  t he 

en t i re agenda in  one day but  ce r ta in ly  we wi l l  get  t hrough  

an important  par t  o f  i t  henc e you w i l l  see t hat  as compared  

to the o r ig ina l  agenda we a re on ly  go ing up  to  9  o f  t he 

agenda.  

 There is  a  sma l l  mat te r  o f  the ce l l  phones  t hat  we  

d iscussed the las t  t ime.   I  th ink I  want  t o  be  gu ided by t he 

board ,  do we need a board reso lu t i on on th is  i ssue  to  say  

s ha l l  we reso lve that  we sha l l  not  ce l l  phones in  t he board  

meet ing jus t  so t h is  is  a  s tanda rd procedure.   Can we 10 

reso lve tha t  t hat  i s  wha t  we w i l l  do? 

[ 3 .1 1 ]  

MAL E VOI CE :   Where can  we leave them,  Cha ir?  

[ 3 .1 3 ]  

CHAIRPERSO N:    Okay,  so we a re  agreed on that ,  the re i s  

a  box  go ing  around .   Hopefu l ly  t hey  w i l l  no t  be t oo far  i f  

y ou need t o mak e a  ca l l .   Ok ay,  thank  you,  Way ne .   Then  

apo log ies  f or  t h is  meet ing .  

[ 5 .0 6 ]  

MAL E VOICE :   Ms  Car r im is  on  her  way,  I  t h ink  she is  20 

runn ing a  b i t  la t e .   Naz ia .  

[ 9 .1 5 ]  

CHAIRPERSO N:    Okay,  Naz ia  is  on her  way  but  ot herwise 

we a re  a l l  here.   Okay.   And so we re a re  a  quorum,  so –  I  

do  no t  know i f  t he re  a re dec lara t ions  o f  in teres ts  for  t h is  

meet ing by  anybody?   Okay,  t ha t  is  done,  that  i s  f ine .   
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Hope fu l ly  we can  adop t  the agenda as I  ment ioned  ear l i e r,  

wou ld  t hat  be fa i r?    I nc identa l l y,  I  th ink on  t he s ide  of  t he 

execut i ves  they  may not  a l l  be here.   They migh t  no t  hav e 

no t i f i ed t hem in  t ime about  t h i s  meet ing bu t  hope fu l ly  

Chie f ( ?)  those who a re  go ing t o  be par t  o f  the p resenta t ion 

i f  they  need t o  be ,  w i l l  be ava i lab l e .  

[ 6 .1 7 ]  

MAL E VOI CE :   Ja .  

[6 .18 ]  

CHAIRPERSO N:    Okay.  10 

[ 6 .1 9 ]    

MAL E VOICE :   Bas ed on t he agenda,  Cha i rman,  f rom the 

execut i ves ’ s ides  w i l l  be covered on the –  on  a co rporat e  

p lan .   F reddy  wi l l  take us t hrough that  v ery  qu ic k l y  and  

then on t he bor rowing  programme,  t he F inanc ia l  D i r ector  

was  here  on the  Eskom debt  s t ra t egy  cover  i s  here an d 

then I  w i l l  ta lk  to the MO U between Eskom and i ts  

s t ra t egy (?)  f und,  I  w i l l  be ass is ted  by head  of  l ega l ,  t he 

layout  and so on,  s o I  th ink  we shou ld  be  covered.    

 I t  may be that  once  they  have  got  ra t i f i cat ion  tha t  20 

they  can a t t end  the meet ing the ot her  ex ecut ives w i l l  

c ome.  

[ 7 .2 2 ]  

CHAIRPERSO N:    Okay,  t hank  you very much.    Let  us go  

on  then  to  i t em 7 .   I  jus t  have a f ew issues  rea l ly  and  le t  

me s tar t  w i th  t he hous ekeep ing issues  which have t o do 
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w i t h what  I  be l i eve wi l l  be t he bes t  way  for  us  to  work .    

 I  t h ink,  i f  you reca l l ,  a t  t he beg inn ing,  in  t he f i r s t  

induct ion  we had ,  I  made re fe rence to  the need fo r  us  t o  

have  t he r i ght  k ind  o f  commun ica t ion w i th  t he o ff ice  o f  t he 

c ompany  sec reta ry.   Now i t  has  come to  my at t ent ion 

through h im,  obv ious ly,  t hat  at  t imes there  wer e 

c ommun icat ion  prob lems wh ic h occur red whereby  board  

members  were need ing cer ta in  t h ings and ended up 

c ommun icat ing  w i t h  h is  peop le ,  inc lud ing dr i vers ,  and he 

h imse l f  was  ou t  o f  t he room in  t e rms of  what  i s  supposed 10 

to have happened .  

 Now t hese th ings  may appear  sma l l  bu t  I  t h ink  a t  

t he end  o f  the day  i t  can be very  uncomfor tab le  f or  board  

members  i f  you do not  -  you know,  i f  you are  not  ge t t ing a  

par t i cu la r  se rv ice .   So I  th ink  I  wan t  t o u rge members  t o  

p lease d i rec t  a l l  your  concerns  d i r ec t l y  t o  the  company  

s ec retary  and  le t  h im sor t  out  t he  respons ib i l i t i es  becaus e 

i f  we do  not  do  tha t ,  he  ends  up not  knowing what  i s  go ing  

on  and  then  peop le  make dec is ions  and he  f inds  t hat  he  is  

hav ing to  c or rec t  those th ings because peop le  are  not  20 

c ommun icat ing  to  h im about  what  i s  happen ing .   So  I  t h ink  

when i t  comes  to  your  concerns  p lease  jus t  d ir ec t  t hem 

d i rec t l y  to h im.  

 The other  is sue wh ich I  a l so ment ioned ear l i er  was ,  

y ou know,  the  commun icat ion  w i th  t he execut ives .   
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O bvious ly  board  members  w i l l  commun ica te  w i th  

execut i ves  for  v ar ious  reasons  but  there c omes  a t ime,  you  

k now,  you  hav e to  use  your  judgment  here because  what  I  

s aid  was that  t he  Ch ief  Execut i ve  needs to  be in  t he loop 

about  the th ings  that ,  you know,  that  go on in  h i s  o f f ic e  

bas ica l ly  and  somet imes  execut ives  w i l l  t ak e advantage  o f  

t he fac t  t hat  they have re lat i ons h ips  w i th board members  

and w i l l  beg in  to  even  make  dec is ions w i t hou t  t he 

k now ledge  of  t he Ch ie f  Execu t iv e  and  s o you  may f ind that  

i t  does  not  work  wel l  and consequent l y  he f inds  t ha t  he has  10 

to now star t  patc h ing  up th ings  af te r  the fac t  because,  y ou  

k now,  peop le  have done  t h ings somet imes in  h is  nam e 

w i t hout  h i s  knowledge .  

 So I  th ink i t  wou ld be jus t  n ice c our t esy,  whenever  

y ou see the need,  to  ensure tha t  the Chie f  Execut iv e  

k nows what  i s  go ing on,  just  to  le t  h im know that  l ook ,  I  

need t o  have d iscus s ions  w i th  so and  s o and so on .  

 As  I  say,  th is  may  be  ac t ua l ly  a  sma l l  mat ter  bu t ,  

y ou know,  progress ive ly  i t  can ge t  c ompl ica ted  over  a  

per iod  o f  t ime so  I  t h ink  i t  i s  impo r tant  f or  us ,  as  a  board,  20 

to pro tec t  h is  pos i t i on  when i t  comes t o t hat .  

 Okay.   R ight ,  jus t  a few t h ings  then f rom my s ide  

beyond that ,  as  I  sa id,  the m in is t er  i s  coming  in  t o  see us  

t h is  morn ing and  th is  was  par t  and parce l  o f  wha t  we  had  

reques t ed when we had the induc t ion w i th her  downsta i r s  
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las t  t ime,  we met  wi t h  her.   So I  th ink  we wou ld  then be i n  

a  pos i t ion  t o  address whatever  iss ues  that  we  need ,  we 

need to  address w i t h her.   And when I  get  word that  she is  

c oming ,  as  I  am aware,  I  would  have  t o  excuse  myse l f  and 

go  and  br ing  her  i nt o  t he meet ing.  

 Okay.   I  do not  know i f  I  ment ioned the one v is i t  to  

t he board –  I  am sure I  d id do  i t ,  d id  I ?  

[ 1 2 .13 ]  

MAL E VOI CE :   Yes,  you  did .  

[ 1 2 .16 ]  10 

CHAIRPERSO N:    O h,  okay,  a l r i ght .   So  t he board  is  f u l l y  

aware of  t he v i s i t .   So t hat  is  f i ne.  

[ 1 2 .22 ]  

MAL E VOICE :   Cha i rman,  may I  – exc use me fo r  t he 

in t e r rupt ion .   I  t h ink  i t  was  one of  the subcommi t t ees  tha t  

was  aware .  

[ 1 2 .28 ]  

FEMALE VOICE :   Ja,  t he soc ia l  and e t h ic .  

[ 1 2 .31 ]  

CHAIRPERSO N:    O h,  yes .   Oh,  okay,  so r ry  about  t hat .   Ja.   20 

No,  what  happens is  t hat  on every occ as ion  and  

o rgan isa t ion  c a l l ed t he Wor ld  Ass oc iat i on o f  Nuc lear  

O perato rs  v i s i ts  us  in  respec t  of  Koeberg,  obv ious ly,  and  

they  come and do an assessment  o f  how the p lant  is  

opera t ing.   Now,  as y ou are we l l -aware,  t he nuc lear  

indust ry  i s  ve ry  h igh ly  regu lat ed,  ex t reme ly  h igh ly  
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r egu la ted and everyt h ing  is  abso lu te l y  p inpo in t  I  t h ink  

Steve can cer ta in ly  g ive us  the,  you know,  bac kground  but  

t h is  v is i t  i s  one o f  those v is i t s  t hat  t hey  make  and  have  to 

s at i s f y  t hemse lves that  not  on ly  i s  i t  management  t he 

board is  a lso f u l l y  aware of  t he s i t uat ion or  the nuc lea r  

opera t ion so they  in te rv iewed me as  team of  t hem,  I  t h ink  

t here were f i ve  guys .  

[ 1 3 .52 ]  

MAL E VOI CE :   I t  was  a t o ta l  o f  about  t en o f  t hem,  Cha i r.  

[ 1 3 .53 ]  10 

CHAIRPERSO N:    Ja.  

[ 1 3 .54 ]  

MAL E VOI CE :   But  t hey broke up into  d i f f e rent  groups .  

[ 1 3 .56 ]  

CHAIRPERSO N:    Ja .   Just  e laborat e  b r ie f l y,  Stev e,  on t he 

purpose  o f  …[ in te rvenes ]  

[ 1 3 :59 ]  

STEVE :   So,  Chai r,  t h is  rev iew was a  corporate  rev iew,  

WA NA,  Wor ld Assoc iated Nuc lear  Operat ors ,  they  –  Eskom 

is  an ac t ive  par t ic ipant  in  WANA.   They do peer  r ev iews  20 

which t hey do and they have done  severa l  peer  rev iews at  

Koeberg i tse l f  wh ic h i s  bas ica l ly  a  very  opera t iona l  one,  i t  

looks a t  the operat ions  o f  the p lan t  and b ig  f ocus  on 

nuc lear  safe t y,  o f  cours e.  

 Th is  co rporate  rev iew was abou t  look ing  a t  t he 

re la t ionsh ip be tween the  nuc lear  operat ions  wh ich ,  in  our  
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c as e,  i s  on ly  Koeberg  and  then the corporate  f unc t ions .   

Corporate  f unct ions  both  in  t erms of  t he nuc lear  operat ing 

un i t  so w i th in  genera t ion and t hen t he o ther  co rporat e  

f unc t ions,  so t h ings  l i ke  susta inab i l i ty  and  commerc ia l  and  

f inance,  e tcete ra ,  and a l so t he governance p roc es ses  that  

we have  in  p lace .   So there t hey  looked at  t he ro le  o f  t he 

Nuc lear  Management  Commit tee wh ich  is  a  subcommi t t ee 

o f  Exco,  t he ro le  o f  Exco,  t he  ro le  o f  board sus ta inab i l i t y  

which  acts  as  t he  nuc lear  overs igh t  commi t t ee f or  board,  

t he ro le  o f  board  and  t hen the ro le  o f  i nd iv idua ls  in  that  10 

p rocess  as wel l .    

 So i t  was  –  and t he team i t se l f  compr ises  

representa t ives f rom WANA and then  f rom peer  u t i l i t ies ,  s o 

power  compan ies  that  operat e nuc lear,  o f ten w i th a  s im i la r  

s t ruc ture  t o ours and then we had c o l l eagues  f r om Mex ico,  

f rom the US.   Who e ls e was  i t ?   Mex ico,  US… 

[ 1 5 :31 ]  

MAL E VOI CE :   I ndia .  

[ 1 5 :32 ]  

STEVE :   I nd ia .   Genera l l y  i t  was a  very  h igh-powered team,  20 

v ery  exper ienced  and in f ac t  I  though t  they  d id  a very  

c omprehens ive  job  came up w i th  two a reas  that  they  

h igh l i ght ed as  s t reng t hs  and t hey  came up w i th f ou r  areas  

that  they ca l l  AF Is ,  areas  fo r  improvement ,  t hat  w i l l  be –  

t hat  was  jus t  i n  the in i t i a l  feedback  that  t hey  gave us,  that  

w i l l  be  forma l i sed  in  a r epor t  and t hen t hrough our  

U17-AZT-818ESKOM-07-834



11 MARCH 2015 – Board Meeting 
 

Page 11 of 98 
 

government  s t ruc t ures ,  through the management  

c ommi t t ee,  we  w i l l  come up  t hen  wi th  a  f ormal  respons e 

that  w i l l  be a imed at  max im iz ing the s t r eng t hs  t ha t  hav e 

and dea l ing w i t h the a reas f or  imp rov ement  and the re w i l l  

be  a regu lar  process  to dea l  w i th  t ha t .  

[ 1 6 :21 ]  

FEMALE VOICE :   Can  you gi ve us  the [ ind is t inc t ]  of  the 

AFI ? 

[ 1 6 :24 ]  

MAL E VOI CE :   And the s t r engt hs.  10 

[ 1 6 :25 ]  

STEVE :   Sor r y? 

[ 1 6 :26 ]  

MAL E VOI CE :   What  were the s t reng ths  in  t he  AFI ? 

[ 1 6 :27 ]  

STEVE :   T he s t reng ths  were – and  I  am going to  have  to 

r emember.   T he s t reng t hs were t he  leadersh ip dev e lopment  

e lements ,  the t ra in ing .   What  was the ot her  s t rength?  T he 

a reas  for  improvement  re lated to  ve ry  c lear  leve ls  o f  

acc ountab i l i t y  a re  requ i red .   I  canno t  r eca l l  the  res t  and  20 

they  jus t  gave  us  verba l  f eedback  s o un f or tunate l y,  I  hav e 

no t  got  the rest  here.  

[ 1 6 :58 ]   

CHAIRPERSO N:    I  th ink  once the repor t  i s  back  

…[ in te rvenes ]  

[ 1 6 :59 ]  
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STEVE :   F eedback fo rmal ly  onc e…  

 

[ 1 7 :02 ]  

CHAIRPERSO N :   Once t hey have  g i ven us  t he repor t  we  

w i l l  s hare i t  w i t h board  members .  

[ 1 7 :06 ]    

FEMALE VOICE :    D id t hey in t e rv iew [ ind is t inc t ]  

[ 1 7 :08 ]  

CHAIRPERSO N:    Excuse me?  

[ 1 7 :09 ]  10 

FEMALE VOICE :    They  in t erv iew o r  [ ind is t inc t ] .  

[ 1 7 :12 ]  

FEMALE VOICE :   I  am not  su re.  

[ 1 7 :12 ]  

FEMALE VOI CE :   Can I  respond,  Chai r?   No,  t hey  d id  not  

and I  must  t e l l  you I  fe l t  t hat  i t  was  an opportun i t y  l ost  

because i t  was  in  my d iary  and  a  day  bef o re  t he t ime I  was  

to ld  i t  i s  not  nec es sary so –  but  that  i s  someth ing  I  am 

go ing to  be  tak ing  up bec ause  I  be l ieve that  i t  is  an  

oppor tun i t y  l ost  because  my unders tand ing  o f  t he  scope  of  20 

that  r epor t  or  the in te rv iew was t o t es t  l eadersh ip  

r ead iness  and in  the susta inab i l i t y  in  assess (?)  meet ing  I  

act ua l ly  ra ised conc ern  around  t he fac t  that  I  d id  not  t h ink  

t hat  we had done  adequat e work a round ge t t i ng leadersh ip  

r eady  for  t he rev iew,  so  I  w i l l  be tak ing that  up but  you a re  

r igh t ,  i t  was  an  oppor t un i ty  los t .  

[ 1 7 :52 ]  
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CHAIRPERSO N:    No,  I  am sor r y,  I  assumed bec ause I  was 

aware that  [ inaud ib le  –  speak ing s imu l t aneous ly ]  

[ 1 7 :55 ]  

STEVE :    I  do not  know how that  happened,  Cha i r.  

[ 1 7 :56 ]  

CHAIRPERSO N:    I  as sumed tha t  t hey d id  …[ in tervenes]  

[ 1 7 :58 ]  

FEMALE VOICE(VENITTA KL EIN) :   No,  a  day  befo re  t he 

t ime,  i t  i s  not  necessary so…  

[ 1 8 :02 ]  10 

CHAIRPERSO N :   H ’m,  no t  acceptab le .  

[ 1 8 :03 ]  

FEMAIL E VOI CE :   Not  good .  

[ 1 8 :05 ]  

CHAIRPERSO N:    I  t h ink  we wi l l  have to  look  int o tha t .  

[ 1 8 :06 ]  

STEVE :   We wi l l  f ix  t hat  up,  Cha i r ,  I  do  not  –  I  was  not  

aware o f  t hat ,  I  do not  know how that  happened,  we wi l l  

p ick  i t  up.  

[ 1 8 :12 ]  20 

CHAIRPERSO N:    Okay .   I  th ink  the las t  th ing for  me – 

t hank  you,  S teve ,  thanks  –  has  got  t o  do  w i t h,  you know,  

t he board members have ra ised  concerns  about  av a i l ab i l i t y  

o f  document s pr io r  to meet ings.  I  have ra ised t he i ssue 

w i t h t he  secretar ia t  and I  th ink  t hey  had  a s ta f f ing  p rob lem,  

f rom what  I  unders tood,  and  now un lock that  s tu f f  and 

p rob lem and hopef u l ly  w i t h the people  t hat  t hey  now hav e 
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add i t iona l ly  t hey  w i l l  be ab le  to  jac k  up t he i r  r es ponse.  

 I  th ink  a lso t he fac t  that  we  had  int e rm i t ten t  

meet ings  to ensure]  process  a lso impac t ed on the ab i l i ty  to  

t urn  documents a round  and make them ava i lab le  bu t  in t he 

past  I  know tha t  they  have  been ab le t o  prov ide 

documentat ion  adequate ly  as  per  the  s tandard 

requ i rements  o f  norma l  seven days  p r io r  t o  meet ings  so  I  

t h ink once we –  you  know,  our  [ ind i s t inc t ]  has p i ck ed up,  I  

am c er ta in t hat  they  w i l l  be ab le  to  respond so I  t h ink  I  

wou ld  l i ke  t o  a l l ay  t he f ears  of  board members tha t  go ing  10 

forward we shou ld  be ab le  to  do the r i gh t  t h ing.   Okay ,  I  

t h ink t hat  i s  rea l l y  a l l  t hat  I  wan t  t o say for  now.  

[ 1 9 :44 ]  

STEVE :   Sor r y ,  Cha i r .  

[ 1 9 :45 ]  

CHAIRPERSO N:    Sor ry? 

[ 1 9 :46 ]  

STEVE :   I  have jus t  checked  my not es ,  I  c an g ive qu ick  

f eedback  on t he  AFIs ,  I  have  got  t hem here ,  i f  you want  me 

to,  f r om the WA NA rev iew.  20 

[ 1 9 :53 ]  

CHAIRPERSO N:    Oh,  okay ,  yes?  

[ 1 9 :54 ]  

STEVE :   Apo log ies ,  Cha i r .   So the s t reng ths  were 

t ransmiss ion  and the  re lat ions h ip  the nuc lear  saf e ty  

a t t i t ude and  t ransmiss ion  which  we were very  p lease d 
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about  because i t  someth ing we worked on very  hard in t he 

leadersh ip t ra in ing.   

The a reas  f rom improv ement  was  human resources  

and in  par t i cu la r  HR inte rvent ions  that  are  ent ered  in to  

w i t hout  cons ider ing  the impact  on  nuc lear  safe ty  and  they  

looked a t  th ings such as  the i ssues  re la t i ng t o over t ime,  

t he nuc lear  opera tor s  and t hose k inds  of  th ings .  

The second one  was ma jo r  p ro ject s  and  they  are  

c oncerned abou t  ma jo r  p ro jec t s  and  t he r isk  t hey  p resent  

t o Koeberg and they  ind ic ated  that  t he re is  a var iet y  o f  10 

ma jo r  project s  t hat  are  happening  a t  the moment  tha t  hav e 

a l l  been de layed  for  a  var iet y  o f  reasons .    

The ones  t hey spoke abou t  was  obv ious ly  t he s t eam 

generato r  rep lac ement ,  fut u re  f ue l ,  t he d ry  c as ts ,  the PT R 

tanks ,  t he rep lacement  reacto r  heads  and  t hey  sa id  a l l  o f  

t hese  in  t hemse lves a re  ma jo r  p ro ject s  that  are  work ing  to  

v er y  t i gh t  t imel ines and  they a re  very  conc erned  a t  our  

ab i l i t y  to  execu te  a l l  o f  those  pro ject s  wi t h in  t hose 

t ime l ines .  

And then  overs igh t  and  s tandards wh ich  is  20 

c ompl iance w i t h  good operat ing s tandards  and there there 

was  very spec i f i c  -  i t  i s  qu i t e  an  operat iona l  f i nd ing,  that  

one.  

And t hen  t eamwork  and a l ignment  t hrough  t he  

d i f f eren t  s t ruc tures  wh ich  i s  l i nked to  t he HR one  mak ing 

U17-AZT-823ESKOM-07-839



11 MARCH 2015 – Board Meeting 
 

Page 16 of 98 
 

s ure  t hat  dec is ions  that  are  made  in  governance s t ruc tures  

c ons ider  nuc lear  saf et y  and  those were  the four  AFI s.  

[ 2 1 :32 ]  

CHAIRPERSO N:    Okay ,  t hank you.   A l r igh t .   Wayne,  c an 

y ou he lp  w i t h  t he sc reen there?  

[ 2 1 :41 ]  

FEMALE VOICE(MS KL EIN) :   Cha i r ,  sor ry ,  i f  I  may,  and 

th is  i s  wi t h due respec t  now.   You  know,  I  am very  happy  

that  you  have  spoken  about  a l l  t he  i ss ues  as you see  i t  

wh ich a re  of  concern to  yourse lves ,  secreta r ia t  and Exc o 10 

bu t ,  Cha i r ,  I  have  got  a  concern t hat  wha t  has  been  ra ised ,  

a  number  o f ,  then in fac t ,  we – I ,  myse l f ,  le t  me ta lk  f or  

my se l f ,  wou ld  wr i te  an  emai l  based  on a  c oncern  that  I  

have  which re la tes  t o  t he bus iness  and  I  get  no respons e 

and t h is  i s  when one fee ls  t he need,  g iven the s ign i f icanc e  

o f  wha t  you  underst and t h i s  mat te r  t o be ,  i n t he in teres ts  

o f  t he organ isa t ion,  you  s tar t  t ry ing to  f ind  ans wers .   Can  I  

maybe get  a  response f r om you o r  Exco as  to  why  

responses  to  board ma i ls  a re  just  not  answered  because  

that  i s  key  th ing  in  terms  of  the board ’s  f i duc ia ry  duty  in  20 

terms of  t ry ing to  he lp  and suppor t  the company that  we 

k now is  i n d is t ress  r i gh t  now.  

[ 2 2 :42 ]  

CHAIRPERSO N:    Okay ,  a re you ask ing  me spec i f i ca l l y  o r  

a re  you ask ing… ? 

[ 2 2 :47 ]  
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FEMALE VOICE (Ms Kle in) :   I t  i s  a  b roader  quest ion  t han 

th is .   Jus t  to  –  I  mean,  I  have wr i t ten a number  of  ma i l s  t o  

y ou spec i f i ca l l y  re la t ing t o  t he wo rk  of  Eskom and  I  hav e 

no t  had  an answer  and  I  speak  f or  mys el f .   I  do not  know i f  

t he re is  anybody e lse but ,  you know,  so i t  is  good fo r  us  t o  

f rom t he one s ide unders t and how we are go ing to  dr iv e  

t h is  bus iness  bet ter  t o  suppor t  o r  to  unders t and Ma is e la (? )  

and sec reta r iat  and to  underst and  Exco not  for  us  t o  get  

invo lved in  a  ope rat iona l  sense  bu t  I  gues s f r om my s ide  I  

ge t  i nvo lved  w i th  t ry ing  to  connec t  w i t h  Exc o i f  I  do no t  get  10 

th is  ans wers  t o  per t i nent  ma i l s  i n  t erms of  bus iness  

ques t ions .  

[ 2 3 :22 ]  

CHAIRPERSO N:    Yes .   I  t h ink  t he ans wer  is  s imp ly  t ha t  

y ou must  get  responses  when you  have wr i t t en ema i ls .  

[ 2 3 :26 ]  

FEMALE VOICE :   We do no t .  

[ 2 3 :27 ]  

CHAIRPERSO N:    So we a re  a t  fau l t ,  we are not  

r espond ing  adequat e ly .   I nc lud ing myse l f .  20 

[ 2 3 :29 ]  

FEMALE VOICE :   There i s  some s ign i f i c an t  ques t ions  

ask ed and jus t  even s imp le  acknow ledgement  of  –  

ack nowledge  rec e ip t  and  we are  work ing  on  i t  would  sat is fy  

me to  k now that  i t  is  ge t t ing  some leve l  o f  a i r t ime but  i f  

y ou ge t  j ust  not h ing i t  is  l i ke  you are  ta l k ing  t o a b ig b lack  
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ho le ,  i t  c rea tes  a  ma jor  p rob lem f rom a gov ernanc e  

perspect i ve .  

[ 2 3 :50 ]  

FEMALE VOICE :   Mr  Cha i r ,  I  a lso have t he same is sue and  

I  t h ink you  made  i t  c lear  t o  us  a t  the beg inning t ha t  you  

wou ld  l ik e  emai ls  d i rec ted by  you .   So I  th ink t hat  i s  – t he  

in t e rest  here i s  that ,  y ou know,  I  have not  approached 

Exco d i rec t l y ,  I  went  t hrough e i t her  the  company sec re tary  

o r  -  so  i t  is  impor tant  t hat ,  you know,  you ge t  so r t  o f  s ome 

feedback  t o ind i cat e t hat  and that  i s  how we dea l t  w i t h  10 

…[ in te rvenes ]  

[ 2 4 :09 ]  

CHAIRPERSO N:    Ja,  that  i s  t rue.  

[ 2 4 :10 ]  

FEMALE VOICE :   Ja.  

[ 2 4 :11 ]  

CHAIRPERSO N:    No,  I  ack nowledge t hat .   I  t e l l  y ou ,  I  

have  –  look ,  I  am cer ta in l y  no t  go ing  to  bu i ld  an ex cuse out  

o f  i t  but  I  am v ery bad at  ema i ls  because I  get  over  200  

emai l s  a  day and  I  j us t  do not  hav e t he  c apab i l i t y  of  go ing 20 

through them.   I  have actua l l y  asked my  team t o he lp  me 

screen my emai ls  but  I  do  not  know how busy  they  ge t  that  

t hey  canno t  he lp me ge t  t hos e ema i ls  but . . .  

[ 2 4 :42 ]  

MAL E VOICE :   Chai rman,  we gene ra l l y  do,  I  was  no t  aware 

that  t he re is  an issue  that  was  s t i l l  ou ts tand ing.   I  – l e t  us  
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take i t  onboard,  le t  us  not  –  because somet imes  t he  emai ls  

c ome and  then  t here i s  a c onversa t ion and one  somet imes  

ass umes that  i ssues have been dea l t  w i t h  i n  t hat  com(?)  

bu t  le t  us  acknowledge rece ipt  and le t  us  put  i t  in  b lack  

and wh i te.  

[ 2 5 :16 ]  

CHAIRPERSO N:    Yes ,  j a ,  I  th ink so.   Okay,  any o ther  

iss ue  whi ls t  we  –  t he  sub jec t ,  can  we park  i t  and  move on?   

Okay,  we a re  go ing t o  go to i tem 8.   I  am fee l i ng  pre t t y  ho t  

bu t  I  had  no power  s ince las t  n igh t  in my house  so  my sh i r t  10 

is  not  i roned so I  am very  scared to  take my jacket  o f f .   But  

I  wi l l  be b rave and take my  jacket  o f f  becaus e I  am fee l ing  

t er r i b le  about  i t .  

[ 2 5 :46 ]  

MAL E VOI CE :   You must  be [ ind is t inc t ] .  Cha i r.  

[ 2 5 :49 ]  

CHAIRPERSO N:    Okay.    

[ 2 5 :51 ]  

MAL E VOI CE :    Dea l  w i t h Eskom,  Chai r.  

[ 2 5 :55 ]  20 

MAL E VOICE :    Okay,  t hanks ,  Cha i rman,  and  thanks  board  

members ,  the re was a  document  that  was sent  w i t h t he 

o r ig ina l  pack  wh ich was  jus t  a  board overv iew of  t he work  

t hat  myse l f  and  the execu t ives have been  do ing  in  t he 

c ompany.    

[ 2 6 :21 ]  
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CHAIRPERSO N:    Yes.  

[ 2 6 :23 ]  

CHIEF EXECUTIVE :   So I  am go ing  t o take that  document  

as r ead.   G iven  t hat  we a re  hav ing an  unabr idged agenda,  

t he M in is ter  may come any t ime so  I  am no t  go ing to  t ouc h 

on a l l  t he po in ts ,  a l l  t he key po int s  in  th i s  document .   I t  is  

a  f a i r l y  deta i led document .   I t  seeks  to  re f lec t  on m y tenure 

s ince  the  beg inn ing  o f  O ct ober  when I  s tar ted  here  a t  

Eskom,  jus t  s ome of  t he in i t ia t i ves t hat  I  have under taken 

in  t he o rgan isa t ion to  t ry  t o  get  i t  to  move  f orward .  10 

 The f i r s t  area tha t  was a ma jo r  concern,  even  

pub l ished in  the media ,  was the  execut iv e  ins tab i l i t y,  

management  instab i l i t y.   P r ior  t o  my a r r iva l  here t here were  

a  ser ies  of  res ignat ions ,  a  number  o f  people  were in  ac t ing 

pos i t i ons  and  there was just  gener a l  uncer ta in ty  at  the t op 

and so w i t h in  a month hav ing  observed  the execu t ives ,  I  

made some appo in tments.   I  conf i rmed Dan Marokane  in  

h is  pos i t ion  as  Group Execut iv e  f or  Group  Cap i ta l .   I  

s ubsequent ly  in i t i a t ed a  process  to  rec ru i t  the group 

technology in  commerc ia l  and  Matshe le  was appo in ted.   20 

 Th is  was,  of  course,  in  accordance wi th  t he 

mandate wi th  t he  de legat ion o f  au thor i t y  wh ich requ i res  me 

to work  c lose ly  w i th  t he peop le  in governance.  

 We a lso moved immed ia t e ly,  as  execut ive  –  I  a ls o  

appoin ted E ls ie  Ac t ing Group  Ex ec ut i ve  f or  human 
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r esources  which  was a pos i t ion  t hat  Mongezi  was  

p rev ious ly  a  group execu t ive  f o r  t ransmiss ion he ld  jo in t ly,  I  

t hough t  i t  was  t oo much  on  one  person  and,  you know,  t o  

have  a p roper  f ocus  on HR bu t  I  d id  t hat  …[ in te rvenes ]  

[ 2 8 :41 ]  

FEMALE VOICE :   Sor ry,  [ ind i s t inc t ] ,  you  appo in ted  as 

Group  HR or  Ac t ing?  

[ 2 8 :45 ]  

CHIEF EXECUTIVE :    Ac t ing,  yes ,  Ac t ing.   Ac t ing  because 

a t  t hat  t ime t here was  a l ready  underway  a process ,  a  10 

rec ru i tment  proces s for  t hat  pos i t i on ,  we cou ld  no t  

c onc lude i t  w i t h  t he p rev ious  board,  cur rent  board has  

taken i t  up and we s hould  be  mak ing that  appo intment  any  

t ime soon .   The Cha i rman has set  up a pane l  so we shou ld  

be  mak ing that  appo in tment  soon.  

 We swapped Mongez i  f rom t ransm iss ion to  

generat ion and  Thava Govender  t ook ov er  t ransmis s ion 

and c us tomer serv ices .    

 We deve loped a  t urnaround p lan  based on  work  

t hat  had been  go ing on wh i ch had been done by  20 

management  in t he prev ious  board .    

 We upda ted th i s  -  a f f i rmed bas ic  approaches ,  bas ic  

ana lys i s  o f  t he s i t ua t ion  in  t hat  p lan  and I  pres en t ed 

e lements  of  t hat  in  the board induct ion bu t  we a lso had 

oppor tun i t y  t o  presen t  that  t o  t he  Deputy Pres ident  when 

we engaged wi th  her  –  w i t h  h im,  sor ry,  when he  v is i t ed 
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Eskom.   We had that  meet ing  a t  t he Nat iona l  Cont ro l  

Cent re.  

 I  have a lso been  engag ing w i t h  l abour.   I  met  a l l  

t he key genera l  secretar ies o f  the k ey  un ions  in  t he  

o rgan isa t ion ,  l abour  keys(? )  t hey  are  ca l led,  f o r  us .   I  hav e 

a lso been  inte ract ing in government  and in government  I  

w i l l  c ome back,  ta l k  abou t  t he war  room.  

 I  have  a ls o been  meet ing  s ta f f ,  engaging  w i th  s taf f  

t o the ext ent  poss ib le  the t ime t hat  I  spent  here,  I  went  t o  

v is i t  a  f ew power  p lants ,  addressed  s ta f f  and  in  t h i s  regard,  10 

as you  w i l l  have heard s ince then ,  t he mora le ,  s ta f f  mora le  

is  a b ig  t h ing .  

 I  th ink  what  has  emerged  in  t he per iod as  t he most  

d i f f i cu l t  chal lenge  f or  a l l  of  us,  as  management ,  

execut i ves ,  and I  t h ink the board a l so,  i s  t he cha l lenge o f  

t he per f o rmance  of  the e lec t r i c i t y  sys t em.   What  t r i ggered 

i t  was t he co l laps e of  a  s i lo  a t  Majuba wh ich reduc ed 

ava i lab le  s upp ly  by qu i t e  a s ign i f i cant  number and  

t r igger ing,  t he refo re ,  load shedding .   We had a  per iod  o f  

load  shedd ing.    20 

 As th is  happened ,  t he who le  i ssue  of  p lant  hea l t h ,  

p lan t  main tenance i ss ues ,  a l l  o f  that  popped  up and 

became the focus  and that  t r iggered t he war  room.   T hat  i s  

what  t r iggered the war  room.  wh ic h was mot ivated by  t he 

in t ent ion o f  government  t o  work  w i th  Eskom.    
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 Government  acknowledged that  t he s i t uat ion o f  

Eskom is  no t  of  Eskom’s  own mak ing.   H is tor ica l l y,  po l i cy  

dec is ions  o r  i ndec is ions  that  have pu t  the company in  a  

v ery  d i f f i cu l t  pos i t i on and based on that  t hey s aid  we – t h is  

is  a  na t iona l  i ssue,  i t  is  more than  an Es kom i ssue  and  o f  

c ours e the rest  is  h is tory  w i t h regard to  how t he war  r oom 

has been per fo rm ing and I  w i l l  speak  t o  that  in  a  moment  

bu t  t he generat ion per f ormance  has –  bet ween  i t  and 

f inanc ia l  sus ta inab i l i t y,  ou r  top most  pa ins  as  a  company.  

 So we,  in  t he cont ext  o f  the war  room,  worked on  10 

the generat ion tu rnaround,  a  ma in tenance  p lan.   A l l  o f  

t hese  p lans  inc lud ing  the f inanc ia l  issues ,  we  hav e been  

s har ing that  in f ormat ion w i t h  t he war  room,  we have been 

s har ing that  in fo rmat ion w i th  the  war  room.   We hav e  

s ubmi t t ed  and incred ib le  amount  of  in f ormat ion  that  was  

reques t ed in t he con text  o f  t he war  room to  enable  

government  t o  unders tand t he company,  t o  unders tand our  

iss ues  wi t h a  l i t t le  b i t  more,  y ou  know,  dept h,  s o t hat  t hen 

we can work  toge ther  on submiss ions .  

 I  be l iev e we have  ach ieved  t hat  ob jec t i ve ,  I  be l iev e 20 

we have ach ieved that  ob jec t ive.   I  know expect  that  

government  hav ing underst ood w i l l  now say,  f rom our  po in t  

o f  v iew th i s  i s  t he way t o  go,  t h i s  i s  t he  d i r ec t ion t ha t  they  

be l i eve  we s hou ld  f o l low,  these are t he expec ta t ions  they  

have of  Eskom and of  us  as  a  co l lec t ive ,  execut i ves  and 
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t he board .   I  am expect ing t hat  we  shou ld get  to  t hat  po in t  

in  t ime.    

 I n fac t ,  there was  a memo that  was  be ing p repared  

to prec is e ly  canv ass those  issues  so that  t he government  

c an then  g ive us  d i rec t ion.   But  f or  our  par t  we have go t  

our  p lans  and  t he po in t ,  as  I  reques ted,  at  t he las t  meet ing 

o f  t he Deputy  Pres ident  to  say  we hav e submi t t ed 

in f o rmat ion,  a l l  o f  our  i ssues a re  here,  i f  t here  i s  any  area 

we have  no t  covered,  t e l l  us  so,  we a re  happy  t o cover  tha t  

a rea but  we need to  get  down to  do the work ,  wo rk ing,  t o  10 

ge t  down,  t o do the work ,  work ing to  get  down t o  do t he 

work  under  t he gu idance of  t he board.  

 We spen t  qu i t e  a lo t  of  t ime in  t he IFC on t he  

f inanc ia l  hea l t h  o f  t he c ompany.   Th is  is  an ex t reme ly  

f inanc ia l l y  d is t ressed  company border ing on a  non-go ing 

c oncern.  

[ 3 4 :22 ]  

FEMALE VOI CE :   Cha i r,  sor r y,  the CE  has ment ioned that  

t hey  expec t  gu idance  f rom us ,  we are  not  get t ing  

in f o rmat ion f l ow  as  i t  i s  supposed  to  be – or  between t he  20 

war  room and the [ ind is t inc t  –  dropp ing  vo ice] .   So how is  

t hat  going to  happen o r  are  we go ing t o  d i scuss  i t  l a ter?  

[ 3 5 :06 ]  

FEMALE VOICE :   I f  I  may?  I  th ink t hat  was  the int en t ion  

for  t he second  par t  o f  t h is  meet ing.   So the CE is  g iv ing h is  

r epor t  and  then  we are go ing t o go  t hrough the war  r oom 
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updates,  my unders tand ing.   But  i f  I  may just  s ay  tha t  t he  

Cha i r  has  jus t  had to  s t ep away bec aus e t he M in is ter  has  

a r r ived so  I  guess  i t  wou ld  a l l  be  dependent  on  –  I  wou ld  

want  t o  be l iev e  that  engaging w i th  t he M in is ter  i f  t he re is  

enough t ime tha t  we cont inue  t h is  t i l l  we get  comple te  

update f rom the CE  as  wel l  as  what  i s  happening  in  t he wa r  

r oom r igh t  now and i ts  impact  on  us  as  t he board.  

[ 3 5 :37 ]  

CHAIRPERSO N:    Ja.  

[ 3 5 :38 ]  10 

UNIDENTIF IED LADY SPEAKER :   Does  that  he lp?  

[ 3 5 :39 ]  

MAL E VOI CE :   Yes.  

[ 3 5 :40 ]  

CHIEF EXECUTIVE :    Okay,  thanks .   Ja ,  so t he –  I  was  on 

the  f i nanc ia l  s i t uat ion ,  E skom is  f i nanc ia l l y  cha l lenged .   

Aga in ,  we hav e –  ar is ing f rom the engagement  i n  t he IFC,  I  

have a lso w i th t he war  room requested that  we hav e 

managed to i den t i f y  t he  key  cha l lenges ,  f i nanc ia l  

c ha l lenges  and perhaps  opt ions and in s ummary,  w i t hout  20 

s pend ing too muc h in t hat  regard,  Eskom has  now 

increased  fund ing  requ i rements ,  ou r  l iqu id i t y  s i t uat ion is  a t  

r isk ,  we  l iqu id i t y  c hal lenges,  i n  o ther  words,  whic h needs  

u rgen t  at t ent ion .  

 We have 3  b i l l ion  p romised  equ i t y,  we hope  i t  

c omes  in  t ime but  a l so o ther  i n i t ia t ives were  under tak ing 
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w i t h t he regu la to r  on the revenue s ide.   

 Par t  o f  what  f inanc ia l  t urnaround  invo lves,  s av ings  

p rogrammes,  BPP,  i t  i s  be ing p resen ted  t he IFC as  we l l  

and I  am s ure board  members  are  aware of  i t ,  we hav e 

s poken  about  i t  a f ew t imes in  t hese fo rums .   So aga in ,  I  

w i l l  not  s pend t oo much t ime bec ause I  th ink t he  issues  

have  been  canvassed .   We need an oppor t un i t y  t o  get  –  

have  a  deep d i ve,  i f  we  wou ld  be ava i lab le  t o  do so as  

execut i ves .  

 The PP targets ,  t he sav ings  targets  w i l l  be met  but  10 

they  have been ser ious leakages and  those leakages  hav e 

to do w i th  r i s ing p r imary  energy  cost ,  main ly  d iese l  or  

G CT(?)  and then o f  course munic ipa l  debt  wh ich we spok e  

about .    

 Ano ther  a rea o f  leakage in  t he sav ings  i s  vo lunta ry  

s ev erance  pack age .   The s ta f f  reduct ion  package  wh ich w e 

have  suspended bec ause  some r isk  w i th  regard to  loss  o f  

sk i l ls .   T he in t en t ion i s  t o rev ise i t  and put  back  somet h ing 

e lse becaus e in  t he HR area,  manpower  area,  we  need – 

t here are  oppor tun i t ies  f or  sav ings  which we wi l l  have to  20 

pursue.  

 We under took  a  f o re ign bor rowing  road show a few 

weeks ago,  t he out come of  t ha t  s t i l l  have t o be shared w i t h  

t he board and engage w i th  t hat .   The one a rea  which  I  

wou ld  l i ke  t o h igh l i gh t  on  group  c ap i t a l  and  perhaps I  can 

U17-AZT-834ESKOM-07-850



11 MARCH 2015 – Board Meeting 
 

Page 27 of 98 
 

s top because  I  am assuming t hat  members  oppor tun i ty  t o  

r ead the document  but  I  am happy to answer any  par t  o f  

t he doc um ent  tha t  was  c i rcu la ted .   I t  is  on the b i l l  

p rogramme.    

 The board d id  under take a  v i s i t  t o Medup i ,  they  

s aw the amazing ach iev ement ,  eng ineer ing,  t he 

c ons t ruc t ion ac h ievement  a t  un i t  6  and  the en t i re  pro jec t  

act ua l ly  represents  and we  f i na l ly  a f t er  sev eral  

post ponements,  pos tponem ents o f  t hat  dat e o f  conc lus ion 

we were  ab le  t o synchron ise  t he f i r s t  un i t  o f  Medup i  wh ich,  10 

in  t he l i f e  o f  Es kom is  a  b ig –  i t  i s  a  b ig  event .    

 We rea l ly  need to  ce lebrat e  t hat  m i lest one 

because i t  is  s ign i f i can t  in  many  ways ,  i t  i s  t he f i r s t  t ime 

Eskom puts  new power,  f resh power  i nto  the g r id  in  20  

y ears  and  i t  is  par t  o f  17 g igawat ts  add i t iona l  capac i t y.   

You  know,  f or  Eskom employees  and  the peop le wo rk ing on 

the p ro jec t  i t  i s  such a  mora le  boos ter  and I  do be l i eve we 

have  t o  make  a  b ig  dea l  abou t  i t .   We a l l owed the M in is ter  

hav ing – she had  expressed  des i re  t hat  whenev er tha t  

whenever  b ig m i les tones  she wou ld  l i ke  to  be par t  o f  i t ,  to  20 

a lso,  you know,  share in  that  success  and  we were t o ld  

t hat  the re  wou ld  be  a  med ia  b r ie f ing .   I  was suppos ed  to be  

today  led  by  t he  M inis t er  bu t  t ha t  was  cance l led.   She  is  

c oming  here,  so the  Deputy  Pres iden t  w i l l  do  i t  but  that  d id  

no t  happen.  
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 The cab inet  meet ing of  l as t  week d id  ac know ledge  

th is  ach ievement .   In  a  s ta tement  the cab inet  a l r eady  

[ indis t inct ]   Eskom for  t h is  ach iev ement .  

 The res t  o f  t he p resen ta t ion deta i l s ,  o ther  p ro jec ts ,  

Sere,  wh ich members of  t he board w i l l  be aware of  is  

another  ach ievement  wh ich I  be l i eve we  under -

c ommun icat ed aga in  hav ing  re fe r red t o  t he depar t ment  that  

wanted  t o  lead  in  t hat  r egard  and so I  am go ing to  l eave  i t  

t he re,  Chai r,  and  say  I  have  I  have  pa in ted(? )  t he 

h igh l i ghts  in  a  qu ick  overv iew,  i f  there  a re  any  spec i f i c  10 

ques t ions  on  the res t  o f  t he repor t  o f  t he Ch ie f  Execut i ve ,   

I  w i l l  g lad ly  [ ind i s t inc t  –  dropp ing vo ic e]  

[ 4 1 :18 ]  

FEMALE VOI CE :   Thank  you v ery much CEO.   I f  t here are  

any  ques t ions,  we a re  happy  to  take those wh i le  we a re  

wai t i ng  on the M in is ter  t o ar r ive .   Any  ques t ions f r om t he 

board ,  comments ,  inputs?  Norman? 

[ 4 1 :32 ]  

NO RMAN :    Yes ,  thanks ,  Cha i r.   Ac t ua l ly,  I  am t ry ing  to  

r ef l ect  on t he 280 b i l l i on,  w i l l  t hat  mon ies  exc lude  s a la r ies  20 

and o t her  b i t ,  the operat iona l  work ,  or  i t  i nc ludes  i t ?  

[ 4 2 :02 ]  

CHIEF EXECUTIVE :   Are  you  ask ing  abou t  t he Capex?  

[ 4 2 :04 ]  

NO RMAN :    Ja.  

[ 4 2 :05 ]  

U17-AZT-836ESKOM-07-852



11 MARCH 2015 – Board Meeting 
 

Page 29 of 98 
 

CHIEF EXECUTIVE :   No,  i t  exc ludes human resources ,  i t  i s  

jus t  –  i t  i s  f or  p ro jec t  cos ts .  

[ 4 2 :14 ]  

FEMALE VOI CE :   So any cos ts  re la t ing t o emp loyees that  

a re  work ing on the  pro jec t  wou ld  be cap i t a l i sed and  form 

par t  o f  t he Capex  and  expendi tu re?  

[ 4 2 :24 ]  

CHIEF EXECUTIVE :   Ac tua l ly,  I  am t r y ing t o  f ind out  

whether  I nt ra te l ,  how much came  we say we hav e in  our  

bank  accounts  or  in  our  f i nanc ia l… 10 

[ 4 2 :38 ]  

FEMALE VOICE :   So a t  t h is  po in t  i n  t ime I  t h ink  maybe t he 

f i rs t  t h ing to  say  i s  normal ly  we wou ld l i ke  t o  keep a  buf fer,  

l i qu id i t y  buf fer  o f  R20  b i l l i on,  i t  i s  adequat e t o a l low us a t  

leas t  t o  run for  f ou r  mont hs  wh i le we go to  t he loca l  market  

w i t h a commerc ia l  paper  in  t erms of  proces s bu t  cu r ren t l y  

where we a re  s i t t i ng  we are  way  be low that ,  I  th ink  we a re  

c ur rent ly  s i t t ing  a t  abou t  R4.9  b i l l ion  and the reason  for  

t hat  is  t hat  we were expec t ing  two loan amounts  tha t  hav e 

no t  come through now and due to  the lenders  rea l ly  20 

ass es s ing our  s i t ua t ions  in  te rms of  t he terms and 

c ond i t ions  and say ing you  a re  act ua l ly  more r isky  than  we 

though t  so we would  l i ke  t o  assess  the terms.    

 So we had  to  phase  i t  out ,  we were supposed  t o  

ge t  i t  by  end o f  March and we have had t o  phas e i t  out  as  

a  resu l t  o f  that .   We have been  in engagement  wi th  PI C.   
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Last  week my se l f  and the Chie f  Execut ive  went  t o  the PI C 

to as sess us ,  t o  he lp  us  f rom that  perspect i ve  but  a ls o 

ask ed to  see Eskom’s  c red i t  prof i l e  i ssues around the load  

s hedd ing ,  i ts  impac t ,  so  we are  p repar ing that  f or  t hem and  

we wi l l  be go ing bac k t o t hem in  t he  next  two week s .  

[ 4 3 :59 ]  

MAL E VOI CE :   Cha i r,  I  t h ink t hat  i s  ex t reme ly  impor tant .  

[ 4 4 :13 ]  

FEMALE VOICE :   Ja.  

[ 4 4 :14 ]  10 

MAL E VOICE :   A nd  that  is  why  people  [ ind is t inc t ]  so  y ou 

unders tand  the  go ing-concern  on  l iqu id i t y.   Even  f inanc ia l  

ins t i t ut i ons  a re  coming now wi t h  condi t ions,  o r  concerns.   

So I  jus t  want  the board  t o  note  spec i f i ca l l y  t he f i nanc ia l  

s t ra in  that  we a re  in ,  t hat  i s  why  I  keep on emphas is ing  

that  pos i t ion  we f i nd ourse lves  in.  

[ 4 4 :21 ]  

FEMALE VOICE :   And jus t  t o  add ,  Cha i r,  aga in ,  i n  

November/ December we ac t ua l ly  saw our  commerc ia l  –  our  

bonds  be ing  dumped in  the market  fo l l owing the Moody  20 

downgrade  t hat  took  p lace  in  Nov ember  but  a ls o  Af r ican  

Inves tment  Bank  l im i ted  SADAC,  that  we  saw happen ing,  

most  investo rs  were uncomfor tab le  t o rea l ly  take up our  

bonds  o r  even,  you k now,  take t he commerc ia l  paper  f rom 

our  perspec t ive .   

 So i t  has  been d i f f icu l t .   I  th ink  December,  i f  we 
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d id  no t  go t o t he PI C,  t o Nat iona l  Treasury,  we were ready  

for  an  overd raf t  but  we  managed t o  ge t  shor t  t e rm br idg ing  

f inance to  p ick i t  up and we …[ in te rvenes ]  

[ 4 5 :03 ]  

MAL E VOICE :   So  what  ra te  d id  we pay?   What  was  t he 

in t e rest  ra te  roughly ? 

[ 4 5 :07 ]  

FEMALE VOICE :   I t  is  p r ime,  i t  i s  about  6  –  i t  was 6.85 .   

Sor ry,  i t  was about  6. 85.  

[ 4 5 :14 ]  10 

FEMALE VOICE :   Can  I  maybe make a  comment?  I  t h ink  

t h is  was  a  po int  that  -  I  am not  su re about  anybody e ls e  

bu t  I  cer ta in l y  would  want  to  j us t  de l ibe rate  a  l i t t le  b i t  

f ur t her  and  I  wou ld  want  t o ho ld  i t  ov er  as  par t  o f  our  

d iscuss ions  a f t er  when the  M in is te r  has  lef t ,  i f  t ha t  is  okay  

w i t h everybody?  I t  looks  l ik e  t here are  o ther  peop le  w i t h  

inpu t  as we l l .   A l r ight?  I  w i l l  take fu r ther  comments,  

inputs ,  Doc tor?  

[ 4 5 :33 ]  

DR NG UBANE :    Thanks ,  Chai rperson,  t he i ssue o f  pr imary  20 

energy  cost ,  I  th ink  are  a  c oncern  to  some of  us,  we saw 

the a r t ic le in  the Sunday Times say ing Eskom was en t er ing  

a  c razy  [ indis t inc t  – dropping voice]    

we wou ld l i ke to  know exac t l y  how pr ic ing is  set  for  p r imary  

end.   For  ins tance,  G lenco  gets  R40 per  CV whereas  other  
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s upp l ie rs  ge t  R13 .   What  is  t he  d i f fe rent ia l ,  why  s uc h a  b ig  

d i f f eren t ia l?   Can  i t  be jus t i f ied ,  you know,  and  so on.    

 And a lso,  the cos t  obv ious ly  of  d iese l  w i t h  O ACG.   

We need a comprehens ive ana lys is  for  us on how the cos ts  

a re  broken down and  what  i s  t he s tandard p r ic ing ,  what  is  

t he average ,  e tce tera .  

[ 4 6 :25 ]  

FEMALE VOI CE :   Thanks for  that ,  Doc tor,  who  i s  go ing t o  

take  that  one?  I  do  not  know tha t  we w i l l  be  ab le  to  fu l l y  

c ov er  i t ,  pa r t i cu lar l y  w i t h  t he ana lys is  t hat  I  th ink  is  10 

requ i red,  bu t  c an we hav e a  h igh- leve l  response  at  t h is  

s tage?  

[ 4 6 :35 ]  

CHIEF EXECUTI VE :   I  am go ing  to  ask ,  Chai r,  as  t he g roup 

execut i ve  f or  commerc ia l  who  sources  coa l  and  by  the  way,  

t h is  i s  an a rea  that  the who le  room has  focused on ,  

[ ind i s t inc t  – dropp ing  vo ice]  the dynamic  changes  in  the  

c oa l  supp ly,  t he coa l  s upp ly  space t ha t  i s  compl icat ing our  

f inanc ia l s .   So the d i f f e rent  t i e rs ,  pr ice  t ie rs ,  depend ing  on  

the natu re  of  the cont rac t ,  ac tua l l y  can g ive a  b ig  overv iew,  20 

[ ind is t inc t  –  dropp ing  vo ice]  

[ 4 7 :10 ]  

FEMALE VOICE :   Okay.  

[ 4 7 :12 ]  

UNIDENTIF IED SPEAKER :   Cha i r,  I  th ink y ou are  r ight ,  we 

w i l l  not  do jus t ice  t o  i t ,  can you  –  i t  is  common cause that  
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we have  got  t hree d i f f e rent  con t racts .  

[ 4 7 :19 ]  

MAL E VOICE :   Sor ry,  Cha i rperson ,  I  was  not  expec t ing an  

answer.  

[ 4 7 :22 ]  

MAL E VOI CE :   Oh,  okay,  a l r ight .  

[ 4 7 :23 ]  

FEMALE VOICE :   So you do  not  need h igh lev e l  

[ ind i s t inc t ] ,  okay.  

[ 4 7 :24 ]  10 

MAL E VOI CE :   A l r i ght .  

[ 4 7 :25 ]  

FEMALE VOICE :   Let  us  agree  a  way forward  then  that  in  

t erms of  t h is ,  i t  is  e i t her  go ing to  be de l ibe rat ed at  anot he r  

t ime or  we get  the set  i nf ormat ion w i th  t he deta i l  in f o  

a t tached to  i t  at  d i f fe rent  t imes.   CFO,  do you  want  to…? 

[ 4 7 :38 ]  

CFO:    Ja,  I  jus t  want ed to  s ay  to you  we a re  t r y ing to 

a r range  a board workshop  for  t he comm it t ee f or  the board  

members  t o  do deep d ives  on main t enance,  I  t h ink  i t  was  20 

reques t ed [ i naud ib le  – speak ing s imul t aneous ly ]  

[ 4 7 :48 ]  

MAL E VOICE :   We hav e got  t he deta i l s  but  I  t h ink ,  

Cha i rman,  look ing,  so jus t  to h igh l ight  t he sub jec t .  

[ 4 7 :51 ]  

MAL E VOICE :    S o what  I  wi l l  do because  we have th is  

in f o rmat ion read i l y  av a i l ab l e .  
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[ 4 7 :57 ]  

MAL E VOI CE :   Cor rec t .  

[ 4 7 :59 ]  

CHAIRPERSO N:    A t  l eas t  t he  board  must  have the  benef i t  

o f  t hat  in fo rmat ion,  h igh l igh t  i t .  

[ 4 8 :07 ]  

FEMALE VOICE :   Thanks ,  Matshe la (? ) .  t hank you  very 

much .   Any  add i t i ona l  comments,  ques t ions,  i npu ts?  I t  

does  no t  seem so.   Can  we then move on?  You s ee,  I  am 

jus t  not  su re  how much t ime hav e  we got  l ef t .   Mad ise la ,  10 

have  you  go t  any idea of  how fa r  they  are?  Because I  

k now that  t he M in is te r  i s  a l ready  on her  way up.  

[ 4 8 :27 ]  

MR PHUKUBJE:   No  idea,  Cha i r,  I  can – sorry,  Cha i r?  

[ 4 8 :33 ]  

MAL E VOI CE :   Cha i r,  jus t  on that  po in t .   Sor ry,  a f t e r  y ou?  

[ 4 8 :34 ]  

MR PHUKUBJE:    No,  done my t h ing.  

[ 4 8 :37 ]  

CHAIRPERSO N:    Jus t  in  terms  of  deep d i ve under  t he  20 

board  recovery  and bu i ld  a subcommi t t ee,  we  hav e  

c apt u red f our  immed iate  f ocus  areas .    

 The f i r s t  one is  K us i le .  

 The second one i s  Medup i .  

 The th i rd one  is  Pr imary  Energy.  

 And  f our th  one is  f inanc ia l  sus ta inab i l i t y.  
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J us t  to g ive us t hose  four  b ig  ones and  then we wi l l  deal  

w i t h t he rest  la te r.  

[ 4 8 :56 ]  

FEMALE VOICE :   Ja –  but ,  Doct or,  and  t hen Mark.  

[ 4 8 :59 ]  

DR NGUBANE :    Cha i rperson o f  t he board tender  

c ommi t t ee,  I  am deep ly  concerned ,  there are  now d i f f erent  

c ent res of  dec is ion-mak ing as  far  as  p rocurement  is  

c oncerned.   I  th ink the  board  b id  must  make  

recom mendat ions ,  t he board tender  c ommi t t ee  and not  10 

dec ide on p rocurement  cont racts  and so on.   O therwise I  

am go ing t o  get  tho roughly  con fused as  t o  where 

respons ib i l i t y  l i es .  

[ 4 9 :27 ]  

CHAIRPERSO N:     Fu l ly  agree .  

[ 4 9 :28 ]  

FEMALE VOI CE :   Can I  make a proposa l  on tha t  po in t ,  

Mark,  before  we get  t o  you?  I  t h ink  t h is  i s  f rom a 

governance perspect i ve ,  s ome of  the issues  that  th is  board  

needs  t o de l i bera te on  w i t h  t he Cha i rman.   So i f  somebody  20 

–  I  th ink Way ne,  you and Mad ise la ,  p leas e just  take  that  as  

a  po in t  o f  d i scuss ion  which is  key  in  t erms  of  how th is  

board  f unc t ions  and what  dec is ions  s i ts  where.    

 I f  I  cou ld  jus t  add .   A lso,  as  Cha i rman of  t he 

s us ta inabi l i t y  soc ia l  and e th ics  commit tee,  I  have a lso 

ask ed for  va r ious  deep d iv es  and jus t  th i s  morn ing we 
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w rot e  to  s ec retar iat  t o  r emind them that  we have  asked for  

t he  deep  dr ives t o  be cons idered and  dat es  t o  be p roposed 

jus t  t o  be t o ld  that  t here i s  var ious  o ther  deep d ives  that  i s  

a lso coming up  a l l  over  t he show.   I  t h ink  t ha t  has got  t o be  

p roper l y  c oord ina ted because what  is  happening r i ght  now,  

in  the absence o f  hav ing t he f u l l y  func t ional  board meet ing,  

v ar ious  subcommit tees  are  ra ised the i r  needs .   So I  th ink  

we do  need ,  as  board,  t o  have  a  l i t t le  b i t  more – to  pu l l  t h is  

t h ing toget her.    

 So I  wou ld  want  t o maybe when – a f t er  t he M in is te r  10 

is  done ,  f or  us,  a f ter  t he war  r oom,  i f  we can  maybe spend 

s ome t ime on  governanc e i ssues around how th is  board  

s hou ld  opera te .  

[ 5 0 :39 ]  

MAL E VOICE :   Chai r,  i s  i t  poss ib le  f or  t he board to maybe 

use t he b reakaway type f or  –  t o  conso l ida te a l l  these deep  

d ives and go in t o deta i l  on a l l  the aspec ts  t hat  I  have 

repor t ed becaus e  –  wh ich is  schedu led t o  be  he ld  in  two 

weeks t ime,  yes,  because  schedul ing a spec ia l  day  for  a l l  

o f  t hem wou ld  be  a cha l lenge ,  we wi l l  need  a f u l l  day  or  a t  20 

leas t  t wo  day s to  go  t h rough  every th ing  and  t he board 

b reakaway is  idea l l y  s t ructu red for  that .   So i f  we  can  

agree  t o – I  am propos ing tha t  i t  be c ons idered for  use for  

t hat  purpose .  

[ 5 1 :15 ]  

FEMALE VOICE :   I  am happy w i t h  t he proposa l ,  Mal ise la ,  
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on condi t i on t hat  i t  does not  impact  on any t h ing e lse that  

was  a l ready  p lanned  becaus e I  would  have  ass um ed that  

t he re is  a  set  p lan f or  a board  b reakaway.  

[ 5 1 :29 ]  

MAL E VOICE :   Ja ,  Cha i r,  the boa rd breakaway  is  in tended  

to a l l ow  t he board t o  get  deta i l  on mat ters .   So i t  i s  

de f in i t e ly  su i t ed for  t hat .  

[ 5 1 :41 ]  

FEMALE VOICE :   For  that .  

[ 5 1 :42 ]  10 

MAL E VOICE :   However,  you know,  maybe there a re  o ther  

oppor tun i t ies  outs ide  o f  t hat .  

[ 5 1 :50 ]  

FEMALE VOICE :   Okay,  I  th ink just  before  I  a l low 

s omebody t o  comment  le t  me just  ask  one ques t ion ,  

t hough ,  are  a l l  of  t he board members  ava i lab le  for  t h is  

b reakaway?  

[ 5 2 :00 ]  

MAL E VOICE :   I  cannot  conf i rm now,  Cha i r,  I  do not  have 

my  phone.  20 

[ 5 2 :02 ]  

FEMALE VOICE :   No,  I  def in i t e ly  am not  [ inaud ib le  – 

laugh ing ]  

[ 5 2 :08 ]  

FEMALE VOICE :   Can I  – I  want  t o  mak e a po in t  wh ich has  

been a b i t  o f  bugbear  fo r  me and I  have got  t o  be c aref u l ,  
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t he m oment  the M in is ter  wa lks in ,  I  w i l l  s t op t a lk ing ,  but  I  

have  been at  pa ins and  I  want  i t  m inu t ed to  say  th is  whole  

d ia ry  was  agreed w i th the prev ious  board  wh ich  means  

when i t  was  g iven to me – I  t a lk  f or  my co l l eagues now,  

t here i s  many t h ings  inc lud ing t he  board  b reakaway whic h  

w i l l  –  i t  does  no t  f i t  in t o  my  d ia ry ,  I  canno t .    

 So i f  you a re not  go ing  to  have a  hundred  percent  

a t t endance  then  those  deep  d ives a re  jus t  no t  go ing  to  

work .   So the response I  keep on  get t ing –  and th is  i s  to  

t he board -   t he response  I  keep  on ge t t ing  is  the f act  that  10 

s ec reta r iat  have no t  been t o ld  t ha t  you a re not  ava i lab le ,  

means you a re  and I  have asked secreta r ia t  to  con f i rm tha t  

in  wr i t ing  t o  each  of  you.   So t he  secre t ar ia t  –  I  am sor ry ,  I  

had my mom ent  in t he  sun but  I  hav e a l ready  now p icked 

up  peop le  no t  ava i l able .  

[ 5 3 :01 ]  

MAL E VOICE :   B ut ,  Cha i r ,  I  t h ink  in fa i rness we sen t  the  

c alendar ,  we requested members  to  i nd icate  to  i nd icat e  

t he i r  ava i l ab i l i t y ,  a l l  the dates  were ind icated on t he 

c alendar .   We on ly  got  o r  rece ived f eedback  f rom you on 20 

da tes  on wh ich you w i l l  not  be ava i l ab le  and we have sent  

r em inders,  i f  I  reca l l ,  noth ing has  c ome through .   So,  you  

k now,  we f ind ourse lves in  a d i f f icu l t  pos i t ion where we 

e i t her  assume that  you a re  ava i lab le o r  you are  not  in  

absence o f  any th ing  t hat  is  sa id  and we t ook i t  that  f or  
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t hose meet ings board members wi l l  be ava i l ab le .   

[ 5 3 :35 ]  

MAL E VOICE :   We w i l l  s t i l l  apprec ia te  f eedback  becaus e 

there is  no use p lanning a  meet ing when no  board mem ber  

wou ld be  ava i l ab le to  a t tend i t  so  i f  we can s t i l l  hav e 

feedback ,  I  request  board members .   G ive us  feedback  on 

y our  dates  once  aga in  and le t  us coord ina te  our  d ia r ies  

p roper l y .  

[ 5 3 :49 ]  

FEMALE VOICE :   Thank you,  Varanshn i ,  then  Doct o r ,  and I  10 

th ink Mat she la(?)  you a l so had someth ing?  

[ 5 3 :53 ]  

FEMALE VOICE :   Okay ,  on the f i rs t  par t  t hat  we were 

ta lk ing about  in  t e rms of  the breakaway,  can a l l  o f  t hese  

auct ioned i t ems be inc luded?   I  mean,  in  t erms of  what  we 

a re  t a l k ing abou t  now.   I f  you  put  t hem in  an  act ion l i s t  to  

be  spoken of  the re.    

 You  a re de f in i t e ly  incor rect  because  I  d id adv is e 

y ou  that  I  was  not  ava i lab le,  I  fo l lowed i t  up  wi th  a  

t e lephone ca l l  and you  sa id  t o  me i t  was  no t  con f i rmed.   I  20 

am hear ing fo r  the f i r s t  t ime now tha t  i t  has  been con f i rmed 

o r  i t  is  in  two weeks  t ime and I  am def in i te l y  not  ava i l ab l e  

bu t  I  d id  te l l  you  that  and I  d id speak  to  your  ve rba l ly  on i t  

as wel l .  

[ 5 4 :24 ]  

MAL E VOICE :   I  do not  want  t o  ent er  i nto  a p ing pong 
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[ inaud ib le  – speak ing  s imu l taneously ]  

[ 5 7 :26 ]  

FEMALE VOICE :   We can have th i s  t wo way d iscuss ion a  

l i t t l e  b i t  l a te r ,  a l r ight?   I  hav e got  Doc t or ,  then I  am go ing 

to g i ve Mark  a  chance  becaus e you have  had your  hand up 

and t hen Mat she la .  

[ 5 7 :34 ]  

DR NGUBANE :    But  I  th ink  what  you do  in  th ree  days  you  

c an do  in two days wi t h  adequate  preparat ion.   We do  not  

r ea l ly  hav e three  days f r ee.   I  th ink a lmost  a l l  o f  us ,  jus t  to  10 

go o f f  in to a  bosberaad  s i t uat ion.   I f  we prepare d 

be forehand so we know exac t l y  what  we are  go ing  to 

address a t  t he breakaway ,  i t  can happen in  a shor t er  t ime.  

[ 5 4 :58 ]  

FEMALE VOICE :   T hank  you.   A l r i ght ,  t hank s,  Doc t or .   

Mark,  Matshe la  and  then t he CEO.  

[ 5 5 :02 ]  

MARK :    I  jus t  wan t  to  say –  m ine was to  say we had  the  

t ime,  I  th ink we should  move  to  t he E skom debt  s t rat egy o f  

9 .3  and  [ ind is t inc t ]  t h is  conv ersa t ion,  but  I  t h ink we hav e 20 

had a  p resen ta t ion on  i t  and  I  though t  i t  would  just  be 

qu ick th ing  to  ge t  the agenda ou t  in  connect ion w i th that  

Eskom s t ra t egy ,  Cha i r ,  i f  t he re  was in  be tween t ime.  

[ 5 5 :20 ]  

FEMALE VOICE :   A l r igh t ,  we w i l l  ce r ta in ly  no te  t hat .   

T hank  you,  Mat she la,  and  t hen the CEO.  
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[ 5 5 :24 ]  

DR NGUBANE :    M r  Cha i r ,  I  jus t  need  to  assure t he board 

that  f rom the o f f i c ia l  s ide we have  now tak en an approach  

that  we w i l l  use  the  board  commi t t ee on  bu i ld  t o mak e  

recom mendat ion to  the board t ender ,  so  t hat  i s  how our  

documents  –  you  w i l l  see we have done the las t  t ime,  even  

in  t he las t  subm iss ions  …[ in te rvenes]  

[ 5 5 :42 ]  

FEMALE VOICE :   So the governanc e a round  that  i s  in  

p lace.  10 

[ 5 5 :44 ]  

DR NGUBANE :    I s  in p lace,  j a .  

[ 5 5 :45 ]  

FEMALE VOICE :   Thank you very  much .   CE O? 

[ 5 5 :47 ]  

CHIEF EXECUTIVE :   No,  Matshe la  covered  me on  the one  

iss ue wh ic h is  that  any commi t t ee  has a mandat e t o tak e 

[ ind is t inc t ]  dec is ions o ther  than  the board [ ind is t inc t  –  

d ropp ing vo ice]  I f  i t  is  taken ca re o f  then i t  i s  f i ne .   I  

wanted  to  assure the board t hat  t he purpose  o f  t he 20 

b reakaway – and  Dr  Ngubane,  you a re  spo t  on,  you a re  

mak ing  the po in t  f or  the [ ind is t inc t  –  dropp ing  vo ice] .   

Typ ica l ly,  t he E skom t rad i t ion  is  th ree days,  but  we do no t  

have to  tak e t h ree days .   We have p lanned an Exco 

b reakaway,  par t  of  wh ic h w i l l  be t o  p repare  for  t he 

b reakaway,  tak ing accoun t  a l l  of  t he issues  that  we hav e 
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heard  t he board ra ised,  so we prepared  them f o r  t he two  

days  which the board b reakaway – I  th ink we c an manage 

because a lo t  o f  these is sues  we hav e canvassed a l ready  

in  t he what  do you ca l l  i t  so  i t  can  jus t  go f rom,  you know,  

v ery  sharp  ob jec t ives  on  the key  p r io r i t ies .  

[ 5 6 :55 ]  

MARK :    Sor ry,  Chai r,  j us t  a l so one ques t ions what  

Nas ie r (? )  – so,  i n  o ther  words ,  by  the t ime the bu i ld  comes  

to IFC i t  w i l l  be  approved by  the board and t he  tender  

c ommi t t ee  respec t ive l y  becaus e we do  not  want  t o  r ec e iv e 10 

and IFC un less i t  has  gone through the cor rec t  channels .   I  

jus t  want  t o unde rs tand that  t hat  i s  the cor rect …  

[ 5 7 :12 ]  

UNIDENTIF IED SPEAKER :   No.  

[ 5 7 :13 ]  

FEMALE VOICE :   O ther  way a round.  

[ 5 7 :14 ]  

MAL E VOI CE :   I t  is  the ot her  way a round.   The board  

tender  w i l l  no t  de l i be rat e  on  i t  un less  i t  has  been  seen by  

t he inves tment  dec is ion,  you s t opped(?)  us.   I f  i t  i s  an 20 

invest ment  t ransact ion,  i t  i s  a  norma l  ma in t enance  then  t he 

IFC on ly  dec ide.   Okay,  t hank you.  

[ 5 7 :29 ]  

FEMALE VOICE :   Thank  you very  much.   Romeo,  d id  y ou 

have your  hand up there?  A l r igh t ,  f ine ,  t hen i t  looks l ik e  

we may have  a  m inute  or  here in  between.   Is  t hat  enough 
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t ime t o  cover  the  po in t  t hat  Mark  has  pu t  on t he tab le  in  

t erms of  t he debt  s t ra tegy?  

[ 5 7 :45 ]  

MAL E VOICE :   I  shou ld t h ink so,  we are  not  look ing for  

ext ens ive d iscuss ion.  

[ 5 7 :50 ]  

MAL E VOI CE :   No.   Thank you,  Cha i rman.   We had  

p resent ed the debt  s t ra tegy  prev ious  t ime,  we had  a long  

d iscuss ion .   We had p resen ted the munic  and  t he 

res ident ia l  s ide and we a lso spoke  abou t  the Soweto.   The 10 

Sowet o,  we d id  no t  put  somet h ing on,  we p resen ted what  

t he i ssues  are and we sa id we must  take more  engagement  

and we sa id we w i l l  g iv e  the board t ime th ink abou t  i t .   We 

w i l l  c ome back to  t hat .   

 What  t he board  reques ted ,  that  we put  a  s t ra tegy  in  

p lace around the  un i t  debt (? )  wh ich we d id put  f orward fo r  

t he las t  board meet ing.   I t  was  a  s t r a tegy and a le t ter  that  

s hou ld  be dra f t ed to  t he M in is te r  t o in form her  of  t he 

in t ent ion,  so t hat  was par t  o f  a  pack  and  t hat  is  t he idea  

that  we want  t o share today,  is  t ha t  s t r at egy.   I  take i t  as  20 

read because  i t  was in  t he p rev ious  board pack and  

s ubsequent  t o  that  when a  prev ious meet ing was cance l led ,  

I  d id  ra i se a  conc ern ,  I  spoke to  t he Ch ie f  Execut ive  and  I  

s aid  we have  t o move on  th is  i s sue,  so t hat  le t te r  tha t  was  

par t  of  a  pack,  we d id  pu l l  i t  out ,  we  gave i t  t o  t he Ch ie f  

Ex ecut ive  and  I  be l ieve  t hat  t he Cha i rman has  s igned  tha t  
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le t t er,  i t  is  go ing  to –  was a  doc ument  to t he M in is ter  so I  

be l i eve  i t  i s  s igned by t he Cha i rman.   

 So the  on ly  t h ing we need  now is  t hat  s t ra tegy  

approva l  so t hat  when we next  load shed,  we c an fo l l ow a l l  

t hose issues  where we c ut  mun ics  o f f  and  we use them of f  

–  cut  about  30,  40% of  t he load  on p ropor t ion t o  what  they  

owe.    

We look  at  t he  NMD,  we a lso use  them somet imes  

dur ing  even ing  peaks  when we see we need maybe 3,  400  

megawat ts  instead o f  us ing ,  you know,  gas turb ines ,  we 10 

use them as  we l l .   So t hat  i s  bas ica l ly  in  essence what  t he 

s t ra t egy  says .  

[ 5 9 :19 ]  

MARK :    Now,  Chai r,  can I  jus t  jump in?  

[ 5 9 :20 ]  

FEMALE VOICE :   Yes,  p lease go ahead.  

[ 5 9 :22 ]  

MARK :    B ecause I  have  d is cussed  t h is  par t  w i t h  the IF C 

members ,  jus t  so t he  board are  f ami l ia r  where –  some of  

t hese munics ,  and I  w i l l  g ive you example,  [ ind is t inc t ]  20 

Tshwane(?)  i s  a  p repa id  mete r.   I f  you go and pay  your  

p repa id account  for  your  e lec t r ic i ty,  they  do not  g ive you  

e lec t r i c i t y,  t hey  cut  y ou  o ff  and  s ay  we a re  tak ing  that  

money t o  pay  for  ra t es and taxes and  then you  have t o  go 

back  aga in  and  buy  another  p repa id  voucher  t o  k eep  you 

go ing.   T here is  abou t  20 mun ics  t hat  are do ing  that .    
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So they  a re  enfo rc ing  e lec t r i c i t y  cuts  t o  t he  

c onsumer and  co l l ect ing the money wh ic h shou ld  be our  

s ame po l icy.   The on ly  amendment  t hat  I  had  to  t he 

s t ra t egy  was t o add in that  you can d isconnect ,  wh ich  is  

f undamenta l .   You know,  t o  squeeze t hem and  move t hem 

down,  yes ,  is  a good  s t ra tegy  t here,  but  you shou ld  f o l low  

the  d isconnec t ion  route .   T he reas ons  are  obv ious ,  no t  j us t  

f or  the deb t  but  for  the f unders  a round the wor ld  and  for  

t he people  on  the s t reet  t o know and l i s ten,  we are  

c ol lec t i ng our  mon ies .    10 

They obv ious ly  need  to  tak e account  wh ich  you had  

to keep key  s i t es l i ke  hosp i t a ls  and t hat ,  e lect r ic i t y  s t i l l  

go ing,  wh ich i s  f ine ,  but  I  am of  the s t rong op in i on that  we 

have  a  f i duc ia ry  du ty  t o  co l lec t  our  deb t  and  t he s t ra tegy  

doc needs  t o go one s tep fur t her  which is  d i sc onnec t ion  

because we need that  and  t hat  i s  t he on ly  way you ar e  

go ing to co l l ect  deb t  and i f  we do not  get  th is  co r rec t ,  t he 

f unders f rom her  s ide  w i l l  i ncrease the rat e  o r  may even  

no t  lend you any  more money bec ause they  say y ou a re  not  

c ol lec t i ng your  debt .  20 

So,  f rom my pers pec t ive ,  I  t h ink i t  was wel l  t hought  

o f  doc ,  i t  was  a  v ery  good – ex cept  i t  needed t he 

d isconnect ion and I  j us t  wan t ed  the board members  t o  

unders tand  tha t  they  are  d is ingenuous ,  t hese 

mun ic ipa l i t i es ,  by us ing  the rev erse  on the i r  cus tomers  
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wh i le  Eskom does not  sw i t ch t hem of f .   Thank  you,  Cha i r.  

[ 0 1 :01 : 0 5]  

FEMALE VOICE :   T hank  you very  much ,  Mark ,  do you  want  

t o respond?  CEO,  is  t here any  comment  you want  to  mak e 

there?  

[ 0 1 :01 : 1 0]  

MAL E VOICE :   Chai r,  i f  I  may go f i r s t ?   The d i sc onnect ,  we  

have  –  l i ke  o ther  mun ics  bes ides  the four  mun ics  in  t he 

F ree Sta te,  we fo l l ow  a p rocess  and  t hen we d is connect .   

T he issue  of  d i sconnec t ,  I  j us t  want  t o  c lar i f y  t hat ,  a ls o 10 

app l ies  to  t he four  mun ics  in  B loemfonte in  even  though we 

had that  l e t t e r,  says  we cannot  d isconnect .   So I  j us t  want  

t o c la r i f y  tha t  po in t .  

[ 0 1 :01 : 2 8]  

MARK :    Sorry,  Cha i r,  wh ich  let t er  sa id  we cannot  

d isconnect ?  

[ 0 1 :01 : 3 1]  

MAL E VOICE :   The  le t t er  f rom t he  M in is ter  o f  DP,  says t he 

four  munics  in  B loemfont e in ,  we  were s topped f rom 

d isconnect ing.  20 

[ 0 1 :01 : 3 6]  

MARK :    Sor ry,  t hat  was  f rom t he o ld  board .  

[ 0 1 :01 : 3 9]  

UNIDENTIF IED SPEAKER :   Yes.  

[ 0 1 :01 : 3 9]  

MARK :    You know,  th is  i s  a  new board and we a re runn ing  
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ou r  f iduc ia ry  du t ies  so i f  i t  gets  approv ed today  we need t o  

f o l low the cor rec t  procedures  to  co l lec t  our  money wh ich is  

what  you cur rent ly  do today.  

[ 0 1 :01 : 5 1]  

MAL E VOI CE :   Okay.  

[ 0 1 :01 : 5 2]  

FEMALE VOICE :   Thank  you,  Va rashn i ,  and t hen  CE?  I  

jus t  want  t o  unders tand,  are you  wa i t ing  f or  l i ke  a  s ign  

f rom us  or  a l ready –  I  mean,  you  have a l ready  go t  tha t .   A t  

t he las t  meet ing I  th ink  we a l l  suppor ted that .  10 

[ 0 1 ”0 2: 02 ]  

MAL E VOICE :   We a l l  suppor t ed but  t hey want ed to  see t he  

s t ra t egy  f i r s t  and the le t t e r.  

[ 0 1 :02 : 0 5]  

FEMALE VOICE :   Okay.  

[ 0 1 :02 : 0 6]  

MAL E VOICE :   And t hen we sa id  once  i t  has  gone to the 

board  t hen –  l i ke  we have load shedding  t on ight ,  we would  

imp lement  -  the  sys tem operat or  wou ld  be g iven a  l i s t  o f  

mun ics t hat  they  can c ut  o f f  o r  par t ia l l y  reduce ,  that  is  20 

what  we  wou ld do .  

[ 0 1 :02 : 1 6]  

MARK :    A t  the top.  

[ 0 1 :02 : 1 7]  

MAL E VOI CE :   A t  the top,  ja .  

[ 0 1 :02 : 1 8]  

MARK :    Before  they  go  in t o load shedd ing  schedules .  
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[ 0 1 :02 : 1 9]  

MAL E VOICE :   Bef o re t hey go in to l oad shedd ing.   So we 

were  wa i t i ng  f or  t he …[ in tervenes ]  

[ 0 1 :02 : 2 2]  

FEMALE VOI CE :   Varashn i ,  I  t h ink  you need to  get  a  

r esponse  f rom the board how they  fee l .   I  mean,  I  suppor t  

i t  one  hundred  pe rcent .   Mark ’s  proposa l?  

[ 0 1 :02 : 2 8]  

FEMALE VOICE :   Ja,  I  agree.   I  agree on that  abso lu te ly.  

[ 0 1 :02 : 2 9]  10 

UNIDENTIF IED SPEAKER :   I  suppor t  i t ,  abso lut e ly  suppor t  

i t .  

[ 0 1 :02 : 3 1]  

UNIDENTIF IED LADY SPEAKER :   Wh ich is  15 years  f rom 

what  i t  was ,  cover (?) .   So what  e l se do you need f rom us ?  

T h is  is  a  board  reso lu t ion.  

[ 0 1 :02 : 3 7]  

UNIDENTIF IED SPEAKER :   No,  not h ing ,  we s t i l l  have to  

c ome back  w i th the  Sowet o issue .   That  i s  the f ree(? )  i ss ue  

we agreed on.  20 

[ 0 1 :02 : 4 0]  

UNIDENTIF IED LADY SPEAKER :   Okay .  

[ 0 1 :02 : 4 2]  

UNIDENTIF IED SPEAKER :   T hat  i s  i t .  

[ 0 1 :02 : 4 5]  

CHAIRPERSO N:    Can  we just  see ,  so we have  three in  

s uppor t .   I  jus t  wan t  to  go t h rough  the board members.  
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[ 0 1 :02 : 4 6]  

CHAIRPERSO N :   Ja,  can  we jus t  show of  hands?  

[ 0 1 :02 : 5 0]  

MAL E VOI CE :   Ev erybody  i t  looks  l i ke .  

[ 0 1 :02 : 5 2]  

CHAIRPERSO N :   So we have go t  a  comment  f rom lega l  

down there?  

[ 0 1 :02 : 5 5]  

MAL E VOICE :   Wi th  t he prov iso that  we shou ld  be m ind f u l  

o f  t he f act  that  before  you d i sconnec t  t here has  to be a  10 

p rocess  that  is  f o l l owed.  

[ 0 1 :03 : 0 2]  

UNIDENTIF IED LADY SPEAKER :   Yes .   Thank you very  

much ,  Neo(?) .  

[ 0 1 :03 : 0 7]    

UNIDENTIF IED LADY SPEAKER :   T hank you.  

[ 0 1 :03 : 0 8]  

UNIDENTIF IED LADY SPEAKER :   Can we jus t  t ake  ano ther  

board  [ ind is t inc t ] .   CEO,  t hen over  to  you .  

[ 0 1 :03 : 1 1]  20 

CHIEF EXECUTIVE :   Okay ,  i n  te rms  of  mun ics  us ing  a  

t ac t ic  t o  b lock ,  t o  d i sconnec t  or  to  f or ce peop le  t o pay  t he i r  

acc oun t ,  we need t o f o l low i t  up w i t h l ega l  because t he 

impact  on t he  cus tomer  s ide as i f  the cost  o f  e lect r ic i t y  i s  

t oo h igh,  yet  is  not  cor rec t .    But  a t  the same t ime i t  a f f ec ts  

our  sa les  wh ich has got  noth ing to do w i th  the munic .  
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[ 0 1 :03 : 4 2]  

MAL E VOICE :   The process  that  we were a l l ud ing to  ear l i e r  

on does  t ake that  i nt o account  because i t  a lso invo lves  

s end ing  out  no t ices  t o  peop le  that  a re –  or  maybe 

po tent ia l l y  a f fec ted by the d iscon t inuat ion o f  t he serv ice.    

So what  we norma l l y  do invar iab ly  is  t o  go ou t  on  

the newspapers  that  opera te  loca l l y  t o dec ide  where we 

want  t o  d isconnec t  and issue a  not ice  and a lso inv i t e  

people  t o  have comments on t he proposed d isc ont inua t ion 

be fore  we ac tua l ly  ge t  t o a  po in t  where  we d is cont inue 10 

s upp ly .  

[ 0 1 :04 : 2 3]  

CHIEF EXECUTIVE :   No,  no,  no,  I  t h ink you a re m iss ing  

the po in t .   I  th ink  you need to  engage the mun ic  lega l l y  

whether  is  i t  r igh t  for  t hem to  us e e lect r i c i ty  as  a lever  to  

c ol lec t  o t her  rat es .  

[ 0 1 :04 : 3 6]  

UNIDENTIF IED SPEAKER :   O h,  okay .  

[ 0 1 :04 : 3 7]  

UNIDENTIF IED LADY SPEAKER :   Cha l lenge what  they a re  20 

do ing.  

[ 0 1 :04 : 3 9]  

UNIDENTIF IED SPEAKER :   G ood po in t .  

[ 0 1 :04 : 4 0]  

UNIDENTIF IED L ADY SPEAKER :   Okay and  I  t h ink t hat  

t he re i s  a l so –  Cha i r ,  i f  I  may,  t here is  t wo v iews.   T here  
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a re  consumers  buy ing d i rect ly  f rom Eskom and t hen there 

a re  c onsumer  buy ing  t h rough  the  Munic ipa l i t ies .   So can 

we ask lega l  t o g ive us a v iew on that ,  to  look at  –  t e l l  us  

lega l  –  i t  i s  wha t  they a re  do ing .   Neo?  

[ 0 1 :04 : 5 6]  

MAL E VOI CE :   We wi l l  do t hat ,  Madame Chai r .  

[ 0 1 :04 : 5 8]  

CHAIRPERSO N :   Okay ,  ASAP,  because  i t  looks t hat  cou ld  

be  s ometh ing tha t  w i l l  he lp  us .   Can I  jus t  qu ick ly  p ropose ,  

CEO, I  am go ing to  ask  y ou  t o  qu ick ly  i f  t here  is  any inpu t  10 

f rom y ou ,  maybe in a  m inute  or  two?   T hen I  am just  go ing 

to jus t  t ak e –  I  am go ing to  a l low every body  to  do a leg 

s t re t ch and be  back  in t he i r  cha i r s  by  ha l f  pas t .   I f  we can 

a l l  do  t hat  bec ause I  do  not  want  peop le  r unn ing in  and  ou t  

whi le  t he M in is ter  is  bus y .    

[ 0 1 :05 : 1 6]  

MAL E VOI CE :   Very  good .  

[ 0 1 :05 : 1 7]  

UNIDENTIF IED LADY SPEAKER :   Okay ,  so CEO? 

[ 0 1 :05 : 1 9]  20 

CHIEF EXECUTIVE :   No,  when we got  de l iberat e – f i rs t  o f  

a l l ,  I  th ink  t he board has  t aken t he c or rect  dec is ion whic h 

we have communicated where the issues  arose  in  t he 

c ont ext  o f  t he wa r  room [ ind is t inc t  – dropp ing  v o ice] .   We 

ra is ed the fac t  tha t  t he board –  our  board ,  th is  cu rren t  

board ,  has  mandated  us t o implement  that  co l l ect ion po l icy.  
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[ 0 1 :05 : 4 1]  

UNIDENTIF IED LADY SPEAKER :   Yes.  

[ 0 1 :05 : 4 2]  

CHIEF EXE CUTIVE :   Of  course  that  is  a  ve ry  in t ens e 

debate and  t hat  debate  was  dead lock ed.   I  wou ld  –  

because the boa rd had  conc luded when we had the last  

d iscuss ion  –  I  remember Mark say ing  we need t o engage 

the M in is te r,  the shareho lder  on th is  bec ause un less  we do 

that ,  you  see,  we a re  s i t t ing  w i t h t he pos i t i on where,  as  

[ ind is t inc t ]  has ind ic at ed ,  she wrote  t o us ,  sa id no,  do not  10 

d isconnect ,  you see?  

 So un less  we a l ign t h is  pos i t ion w i t h  her  and jus t i f y,  

exp la in  t o her  why  we need to do th is ,  we a re  go ing t o  be 

in  t he same s i t uat ion,  you  know?   We wi l l  g i ve  not ice  o f  

d isconnect ion and t hen  we wi l l  get  a  le t t er  f rom her.   I t  i s  

v er y,  v er y  impor tan t  that  we  a l i gn,  you know …[ in te rvenes ]  

[ 0 1 :05 : 3 7]  

MARK :    Sor ry,  so what  we d id  do  –  sor ry,  Cha i r,  wha t  we 

d id  do,  we d id send  a let t e r.   I  want ed  t o  add onto  t he 

le t t er.   I  was  not  su re tha t  i t  wen t  out  becaus e o f  i t  was   20 

c oming  t o  [ ind is t inc t ]  befo re t hat ,  we w i l l  d i sconnec t ,  but  

we have a  f i duc ia ry  duty  up here,  we are  ou t  o f  money.   We 

have  4 .9  b i l l ion  in cash,  you hav e  seen  – you  have  gone to  

r a is e f unds ,  we cannot  even get  f unds.   People  are  ask ing.   

We are look ing  a f t er  th i s  company and t hat  is  our  

r espons ib i l i t y.   So when someone e ls e c omes here,  they  
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a re  welcome to  po in t  t he i r  po in t  bu t  a t  the mom ent  we  hav e 

go t  no funds  ava i lab le .   We need to co l l ect  t h is  deb t  and I  

unders tand  –  and i t  i s  the Cha i rman ’s  respons ib i l i t y,  I  

be l i eve ,  t o  l ia i se  w i th  t he shareho lder  and  in form t hem and  

p ro tec t  t he board  and  the  management ’s  dec is ion  which  is  

t he r igh t  dec is ion .  

[ 0 1 :07 : 2 3]  

UNIDENTIF IED LADY SPEAKER :   Can I  make a p ropos a l ,  

g iven  where we f i nd  ourse lves ,  we have  the M in is t e r  i n t he 

room,  what  would  be the d i f f i cu l t y  w i t h pos i t i on ing  i t  t oday ?  10 

I f  t he board is  comfor tab le,  then we pos i t ion i t  t oday  

because…  

[ 0 1 :07 : 3 7]  

UNIDENTIF IED LADY SPEAKER :   Abso lute l y.  

[ 0 1 :07 : 3 8]  

CHAIRPERSO N :   A l r igh t .   Who is  go ing  to  ra i se i t  w i t h  t he 

M in is t er?  

[ 0 1 :07 : 4 0]  

MARK :    Sor ry,  Cha i r,  i t  has been ra ised v ia  a  l e t ter,  we 

have  done our  du t ies  and we in formed t hem accord ing ly.   I  20 

wou ld  not ,  f rom my  op in ion,  wan t  to  engage more and  open 

up a  debat e.   The war  room has had  a  cha t ,  many 

d iscuss ions  abou t  i t  i n  the doc ument  what  t he war r oom 

fee ls  and t he war  room has  invoked  cer ta in  mun ic ipa l i t y  

exper ts ,  we have  per f o rmed ou t  duty  by  do ing a cour tesy  

le t t er  t o  the M in is ter  t o  in f o rm her  what  our  in t en t ions  a re  
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bu t  go ing forward,  we,  as a  company,  need  to ,  as  our  

f iduc iary  dut y,  co l lect  our  debt .  

[ 0 1 :08 : 1 0]  

UNIDENTIF IED LADY SPEAKER :   Okay,  jus t  so  t hat  I  am 

c lear  so that  I  g ive gu idance here.   We have got  t he 

M in is t er  in  t he room,  are  we say ing that  we do no t  want  t o  

engage on the  po in t  o r  are  we say ing  we a re  jus t  go ing t o  

s i t  back  and wai t?  I  needing to  unders tand.  

[ 0 1 :08 : 2 0]  

UNIDENTIF IED LADY SPEAKER :   Perhaps  we shou ld  hav e 10 

been in f ormant  to  adv ice her  …[ in te rvenes ]  

[ 0 1 :08 : 2 2]  

MARK :    Sor ry.   We d id  adv ise v ia  a le t t er,  i t  i s  f u l l y  aware 

–  I  do not  t h ink  i t  one o f  the agendas on the t op ic .  

[ 0 1 :08 : 2 7]  

UNIDENTIF IED LADY SPEAKER :   Okay.  

[ 0 1 :08 : 2 8]  

MARK :    I  do not  want  t o get  i n to  a  debate a t  th is  e lement  

where the issues  happened in  t he  past .   We have had  our  

Cha i rman sent  a  le t t er,  board  has  made a  dec is ion ,  that  i s  20 

my  …[ in tervenes ]  

[ 0 1 :08 : 4 0]  

UNIDENTIF IED LADY SPEAKER :   Okay,  c an  we just  take 

s ome po int s ,  [ ind is t inc t ]  and then  Thaba and  then  

Varashn i .    

[ 0 1 :08 : 4 6]  
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UNIDENTIF IED LADY SPEAKER :   I  t h ink  we need to  

h igh l i ght  i t .  

[ 0 1 :08 : 4 8]  

UNIDENTIF IED LADY SPEAKER :   I  can unders tand why.  

[ 0 1 :08 : 4 9]  

UNIDENTIF IED LADY SPEAKER :   The reas on why  we need  

to h igh l igh t  i s  bec ause  the pape r  is  not  as tac i t  as  i t  is  

when you act ua l l y  i nd icat ed to  h im and we are go ing t o  t e l l  

h im – te l l  her  and  te l l  he r  a l l  t he – every t h ing  that  we need  

to t e l l  her  around  our  r espons ib i l i t y  wi th  t he energy  that  we 10 

have now so tha t  she i s  aware so that  when we wr i te  a  

le t t er  back  to us  say ing  we must  know that  we a re not  

go ing t o  accept  i t  even be f ore  she  wr i t es  i t .  

[ 0 1 :09 : 1 9]  

UNIDENTIF IED LADY SPEAKER :   Okay.   So we have got  

two  pos i t i ons .   Can  I  jus t  ge t  suppor t ,  a re  we go ing  to r a is e 

i t  wi t h  t he M in is te r?   T hat  l ook s l ike t he answer  is  y es .  

[ 0 1 :09 : 2 4]  

MAL E VOI CE :   Yes.  

[ 0 1 :09 : 2 5]  20 

UNIDENTIF IED LADY SPEAKER :   Yes.  

[ 0 1 :09 : 2 6]  

UNIDENTIF IED LADY SPEAKER :   Yes.  

[ 0 1 :09 : 2 8]  

UNIDENTIF IED LADY SPEAKER :   Okay,  a l r igh t .  

[ 0 1 :09 : 2 9]  

UNIDENTIF IED SPEAKER :   Through – v ia  t he Cha i r.  

U17-AZT-863ESKOM-07-879



11 MARCH 2015 – Board Meeting 
 

Page 56 of 98 
 

[ 0 1 :09 : 3 0]  

UNIDENTIF IED LADY SPEAKER :   Ja,  v ia  t he  Cha i r.   

T haba,  t hen  Varashn i  and  then  las t l y  we  are  go ing  t o go 

the F D and then we are go ing to  tak e a loop b reak  befo re  

t he M in is t er  comes in  here now.   So Thaba? 

[ 0 1 :09 : 3 8]  

UNIDENTIF IED SPEAKER :   Jus t  check hundred  percen t  

t hat  the le t ter  d id  go o f f .   I  know the Cha i rman d id  s ign ,  t he 

Chie f  Execut ive ,  must  jus t  f ind  ou t  hundred percent  w i th  

t he Cha i rman.  10 

[ 0 1 :09 : 4 4]  

UNIDENTIF IED LADY SPEAKER :   Who can  con f i rm? 

[ 0 1 :09 : 4 5]  

UNIDENTIF IED SPEAKER :   Neo.  

[ 0 1 :09 : 4 6]  

UNIDENTIF IED SPEAKER :   Yes,  yes .  

[ 0 1 :09 : 4 6]  

UNIDENTIF IED LADY SPEAKER :   D id  i t  go of f ?  

[ 0 1 :09 : 4 7]  

UNIDENTIF IED SPEAKER :   Yes,  yes .  20 

[ 0 1 :09 : 4 8]  

UNIDENTIF IED LADY SPEAKER :   When d id i t  go of f ,  Neo?  

[ 0 1 :09 : 4 9]  

UNIDENTIF IED SPEAKER :   I  can check .  

[ 0 1 :09 : 5 0]  

UNIDENTIF IED L ADY SPEAKER :   Because  i f  i t  wen t  o f f  

y es terday  i t  would  no t  be fa i r  to  assum e she rec e ived  i t .  
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[ 0 1 :09 : 5 2]  

UNIDENTIF IED SPEAKER :   T hat  i s  the po in t  I  am t ry ing t o 

make .  

[ 0 1 :09 : 5 4]  

UNIDENTIF IED SPEAKER :   No ,  no,  no,  i t  went  o f f  

y es terday.  

[ 0 1 :09 : 5 5]  

UNIDENTIF IED SPEAKER :   M r  [ ind i s t inc t ]  as  we l l .  

[ 0 1 :09 : 5 6]  

UNIDENTIF IED LADY SPEAKER :   Okay.   Our  l eg  b reak is  10 

no t  go ing t o happen.  

[ 0 1 :09 : 5 8]  

UNIDENTIF IED SPEAKER :   Not  go ing t o happen.  

[ 0 1 :10 : 0 0]  

UNIDENTIF IED LADY SPEAKER :   I  apo log ise t o t he boar d 

and t o  everybody.   You see ,  t h is  i s  what  happens when you 

ta l k  t oo much.  

[ 0 1 :10 : 1 9]  

UNIDENTIF IED SPEAKER :   Morn ing,  M in i s t er.  

[ 0 1 :10 : 2 0]  20 

MINISTER BRO WN:   Morn ing  everybody,  p leas e s i t .  

[ 0 1 :10 : 2 7]  

UNIDENTIF IED LADY SPEAKER :   Chai rman,  am I  s i t t ing in  

y our  house .  

[ 0 1 :10 : 3 0]  

DR NGUBANE :    No ,  no,  no –  ja ,  s i t  nex t  to  the CE,  I  w i l l  

s i t  he re.  
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NO F URT HER RECORDING O N AUDIO F ILE 9 . 1  

CO NTINUI NG ON AUDIO FIL E 9 .1 .1  

PRO CEEDINGS RESUME   

[ 1 2 :21 ]  

CHAIRPERSO N:    . . .  fo r,  and  i f  anybody wants  to  in ter fere  

w i t h t hat ,  they  w i l l  s top  them f rom do ing so.    So,  there a re  

s ome ser ious  m isdemeanours  t hat  are  go ing on  in  t he 

bus iness ,  t hat  i s  ser ious.   Yes?  

[ 0 0 :13 ]  

FEMALE VOI CE:    Mr  Cha i r  I  agree w i th  you because f rom 10 

even a  corpora t e  prospect i ve  and  f rom my exper ience t he 

tendency  is  that  you do not  get  bet t er  resu l t  i n  wh is t le -

b low ing i f  you  do  no t  make  tha t  change and  i f  t he  

execut i ves  a re  –  c ont inue  to  be  in  t he pos i t ion  t hat  they  

were in  t hey  w i l l  suppres s inves t igat ions ,  so I  am af ra id  I  

s uppor t  t hat ,  because  I  have  seen i t  happen.  

[ 0 0 :34 ]  

CHAIRPERSO N:    Oh yes ,  Norman  sor ry?  

[ 0 0 :36 ]   

MR TSHOLANKU:   Thanks  Cha i r.  20 

[ 0 0 :37 ]  

CHAIRPERSO N:    You are  so far,  I  cannot  see you f rom 

here.  

[ 0 0 :41 ]  

MR TSHOLANKU:    Ja ,  ac t ual ly  my take on th i s  i s  t hat  I  

don ’ t  know whether  these issues  t hat  you  a re re fe r r ing  t o  
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a re  issues  that  happened under  t he wat ch of  the prev ious  

Board or  t h is  Board becaus e,  f or  example ,  I  wi l l  expec t  

t hat  s t r uc tura l  c hanges a t  h igh  leve l  are  approved  by  t he 

Board and i f  i t  happened under  the watch o f  the  Board,  

t hen the  B oard had  to  take some  respons ib i l i t y  and  a lso,  

my  ot her  under tak ing is  that  befo re  we c an rush  into  a  

dec is ion,  I  w ish  -  or  recommend ing  t hat  we ga the r  a l l  t he 

f ac ts  i n  t erms of  re f erence  so that  we don ’ t  tak e a dec is ion  

based  on  a l l egat ions that  don ’ t  refe r  t o – that  a re  not  

r e levant  f o r  ce r ta in  peop le  becaus e  we c an  take dec is ions  10 

that  don ’ t  af fect  somebody o r  t he person who i s  t o ta l l y  

innocent  and  so on.    

So I  wan ted us t o ,  maybe,  when  we get  in to  t he  

terms of  re ferenc e t he dec is ion is  made on cer ta in  issues  

that  a re c r i t i ca l  f o r  t he bus iness,  f or  t h is  bus iness,  f or  t h is  

dec is ion f or  t hi s  bus iness  w i th in  the organ isat ion  so that  

when we do sus pend,  we suspend hav ing t he f ac ts  that  

t he re is  a  ser ious  issue  that  i s  in  t h is  d iv is ion  that  needs  to  

be looked a t  se r ious ly  and a  person has t o be set  as ide s o 

that  we c an inves t iga te  t h is  par t i cu lar  po int  se r ious ly  20 

because there is  a se r ious  consequence on  t h is  spec i f ic  

iss ue .    

I  w i l l  not  p re fer  t ha t  we  take a  b l i nd  spot  t o  say  that  

Ex ecut ives must  be  set  as ide  becaus e t hey  must  

…[ ind is t i nc t ] ,  the re may  be Execut iv es  t hat  a re  t o ta l ly  
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innocent  and  put t ing  them on s pec ia l  l eave  o r  f o rced  leave,  

and we’ l l  f i nd ou rse lves  go ing  to  Labour  Cour t  t ime and 

aga in ,  f igh t ing  the  same ba t t les  w i th  t he …[ ind is t i nc t ] .   So,  

I  wish t hat  we dea l  w i t h terms of  re fe rence on issues  that  

a re  c r i t i ca l  and consequences  that  came ou t  o f  those –  

t hese pos i t i ons  o r  t hos e  …[ ind is t i nc t ]  of  t h ings  so that  we  

a re  s pec i f i c  whenever  we  take that  dec is ion because my  

b ig  wor ry  is  t hat  we ’ l l  lose f ocus  and  we w i l l  not  be  ab le t o  

s tand f i rm in our  dec is ion based on –  I  mean eac h of  t he  

forens ic  invest iga t ions ,  f or  example,  Cha i rperson,  10 

depending on t he  nat ure  of  i t  can be  done w i t h o r  w i t hout  

t he Execut iv es  but  depend ing  on  the natu re  o f  t he i ssue  

that  needs to  be  inves t igate ,  I  th ink that  w i l l  l e t  us muc h 

be t ter  that ,  maybe t h is  one no,  we must  not  take that  

dec is ion on th is  person per  se ,  th is  one we can take th is  

dec is ion on  th is  person.  

[ 0 4 :22 ]  

CHAIRPERSO N :   Yes ,  I  mus t  make – p robably  mak e use  of  

t he term fo rens ic  imp l ies c r im ina l  ac t .   I  would  say  

s us pending the  top lay er  o f  t he  o rgan isa t ion  wh i le  y ou 20 

invest iga te  t he  causes  o f  t he p resen t  prob lems  is  p robab ly  

less accusa tory  than  us  t ry ing to  f i nd  f ac ts  abou t  what  has  

happened.  

[ 0 4 :49 ]  

MR TSHOLANKU:   Yes .  

[ 0 4 :50 ]   
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CHAIRPERSO N:   Look ,  yes  – sor ry.    

[ 0 4 :54 ]  

MS CHWETHA:   Thanks  Cha i r,  I  th ink  t he M in is te r  has  

ind icated  a  who le  lot  o f  i ssues  t hat  needs  t o be looked  a t  

and in her  speech,  i f  you  noted  what  she  was  s ay ing,  i t  

was  –  i t  is  t he bas is  for  the terms of  refe rence,  so i f  we 

c an us e that  speech  as a  way of  put t i ng  t he te rms  of  

r eference and f rom that  s peech i t  was  ind icated  to  me,  

ind icat ing  the c r i t i ca l  sect ions  tha t  needs  to  be  looked  a t  

and in  l ook ing a t  t hose c r i t ica l  sec t ions ,  j ust  keep  t he  10 

leader  in  each  sec t ion  f rom what  she  was  say ing  and i f  we 

c an –  i f  t he Company Secreta ry  can g ive us a summary o f  

t he f i r s t  par t  –  o f  the f i r s t  f ive  m inutes  of  her  speec h whic h 

was  more e labora te  on what  s he wants  to  say  to  us .    

Leav e the  res t  of  the d iscuss ion when we a re  

ask ing  ques t ions  but  t hat  speech  was more  e labo rate  and  

ind icat ing the  foc us  po in ts  – t he  foca l  po in t s ,  where we 

need to  … [ ind is t i nc t ] .   T he p rob lem i s  when we a re here ,  

t he –  Eskom is  …[ ind is t inc t ]  and  we a re  not  ab le t o see t he 

who le of  Esk om,  we’ re  supposed  to becaus e we a re a t  t he 20 

top leve l  where we need  to be ab le t o  see everyt h ing  and  

unders tand  every th ing and the  nex t  t h ing –  what  happens,  

as she was ind icat ing as  we l l ,  she was say ing ,  I  tend t o  

de fend  Eskom, b lah,  b lah ,  b lah .   She  i s  not  supposed  t o  

de fend Eskom,  she needs t o be l is ten ing  and come and 
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a t tack  us  bu t  she ends up …[ ind is t i nc t ]  becaus e i t ’s  

happened,  we  do  the sam e and  we do i t  a t  t he 

d isadvantage  o f  Eskom at  t he advantage  o f  the Execs but  

t oday  we are  be ing  as ked by t he  M in is ter  and  she  even 

s ay s ,  I ’m us ing  some of  t he words  that  I  wou ld  nev er  use  in  

pub l ic  t o ac tua l l y  s tep bac k and  at tack  Esk om and do what  

is  r ight  f or  Eskom.   At tack ing t he suspec t ,  put  ourse lves  

ou t  o f  where  we ’ re  suppos ed  –  where  we defend and  t r y  

and zoom and cr i t i ca l l y  analy se and be ab le  to  come out  

w i t h t he r ight  –  co rrec t  resu l ts  t hat  we pav e the way  10 

forward that  we t hen  go  bac k  and  say,  we  have  found t he 

worms  that  are ea t ing Eskom bu t  we can ’ t  do  t hat  i f  we 

c ont inuous ly  defend .  

[ 0 7 :50 ]  

CHAIRPERSO N:     Okay,  I  t h ink ,  based on what  you ’ r e  

s ay ing  … [ ind is t inc t ]  t here  a re  f our  areas  that  Denise has  

s poken  about .   She spoke  about  ma in tenance and  that  i s  

eng ineer ing,  ma in t enance i s  dr iv en by eng ineer ing.   She 

s poke  about  p rocurement  and that  i s  commerc ia l  and  she 

s poke abou t  t he new b i l l  p rogramme that ’s  group cap i t a l  20 

and t echno logy and  she  spoke about  f i nanc e.    

So,  t hese are  t he four  foca l  areas  that  she  ta l ked  

about  and  each  one o f  t hose has  go t  a  spec i f i c  group  

Ex ecut ive  responsib le  f or  i t .  So I  t h ink  what  the  Board 

needs  t o  do is  t o make a dec is ion in  t erms  of  –  le t ’s  
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r eso lve about  how i t  i s ,  t hat  those  Execut ives  can  be 

p laced whi le t h i s  i s  go ing on and I  take the po in t  that  one  

is  say ing ,  maybe there ’s  a forens ic  i nves t igat ion,  m ight  

s ubsume t hat  we –  t here ’s  a  c r im ina l  i ssue around  i t ,  

maybe  we shou ld  g ive  i t  a  d i f f erent ,  more appropr ia t e t i t le .  

[ 0 9 :01 ]  

MS NAIDOO:     Mr  Cha ir,  she  a lso spoke  about  the  f ac t  

t hat  t he load shedding,  so r t  of  occurred  a t  d i f fe ren t  and 

odd t imes,  so i s  tha t  not  genera t ion?  

[ 0 9 :09 ]  10 

CHAIRPERSO N:   No,  no,  no  that ’s  once aga in,  don ’ t  f o rget  

load  shedd ing is  a  consequence o f  ma int enance  and  lack  

t hereof  so i t  i s  s t i l l  engineer ing i t ’s  not  generat ions.  

[ 0 9 :20 ]  

MS NAIDOO :   Okay.  

[ 0 9 :22 ]  

FEMALE VOICE :   Cha i rperson,  l ook ,  I  th ink as  a B oard 

we’ve been  g rapp l ing w i th a who le  lot  o f  issues  wh ich,  as  

s he ’s  cor rec t l y  po in ted  out ,  s he was concerned we’ re  

wor ry ing  ourse lves abou t  the ra ts  and m ice and t he burn ing  20 

p la t forms  not  be ing  a t tack ed bu t  I  t h ink  as a  Board ,  th is  i s  

go ing t o be one  t ime when we must  s t ep up t o the p la t e  

and must  make  hard ca l ls  because we’ve been say ing  

we’ve  been d isengaged,  now we ’ re  engaged.   

 Now,  t he rea l  ques t ion becomes,  do we now want  t o  

now de lay  t h is  by  go ing in to  s ub-commit t ee  work  be fore  we 
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make  hard ca l ls .   S i t t i ng  here t oday  and  know ing  –  and i t  

does n ’ t  have  t o be p roven  o r  ev ident ia l  p roof ,  the f act  that  

our  Cha i rman te l ls  us  –  un less  we be l iev e he ’s  ly ing,  we  

c annot  i gnore what  i s  be ing  put  on  the tab le .    

I  t h ink  t h is  is  where we need t o  make  hard c al ls  

w i t h a  para l le l  process  o f  f ind ing  the ev idence on  what  i s  

be ing –  you  know,  what ’s  happening but  I  get  a  b i t  scared 

i f  we want  t o now pa lm of f  t o sub  commit t ees ,  number  one,  

and number  t wo,  you know people  are  going to  be t reat ed 

l i ke  c r im ina ls .   You  know what  guys,  today  and  in  t he 10 

bus iness  wor ld pub l i c  and  p r i va te  sec to r  peop le  a re  be ing 

s et  as ide wh ich is  why  that  word  is  qu i t e  good ,  i t ’s  not  

s us pended bu t  i ts  set  as ide whi le  someth ing  b igge r  

happens .   Th is  not  abou t  y ou o r  me,  th i s  is  about  t he ent i r e  

c oun t ry  and  I  th ink t h is  i s  a Wat ershed moment  f or  us  as  a  

Board but  f or  the count r y.   So i f  somebody can make a 

hard ca l l  t o  show  we wi l l  leave  no  s t one un t urned  t o see  i f  

we can turn  t h is  t h ing around  and  we c an  make a m is tak e 

we are  go ing to make  some mis takes as  we go,  but  don ’ t  

f orge t  th is  Board  has  been seen ,  o r  I  cer ta in ly  f ee l  l ike  a  20 

s i t t i ng  duck  f rom the 10 t h  or  12 t h  o f  Dec ember.    

I ’ve sa id  i t  a  number  o f  t imes,  now th is  is  one t h ing  

I ’ve  got  t o  c ha l lenge  mys el f  and  say,  g iven  what  I  now 

k now,  am I  s t i l l  go ing to  do t hat .  

[ 1 1 :19 ]  
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MAL E VOICE :   So,  who  are  t he peop le ,  so we unders tand  

s o that  you can g ive us  comfor t  o f  the lower  leve ls  becaus e  

one of  t he peop le  you sa id  i s  the FD bec ause we had  

f inance,  I  don ’ t  know i f  i t  is  f inance.   You  know we had  

ma in t enance,  cap i ta l ,  commerc ia l  and…[ in te rvenes] .  

[ 1 1 :38 ]  

MAL E VOI CE :   The t op layer,  wha t ’s  t he top layer.  

[ 1 1 :40 ]  

CHAIRPERSO N :   Okay,  le t  me ask  you a  quest ion… T he 

d iv is ions  that  a re d i rect ly  conce rned  is  commerc ia l  and  10 

technology wh ich  is  led by Matche la Gogo,  i t  i s  group  

c ap i ta l ,  that  i s  a  new bu i ld ,  that  i s  led by  Dan Marokane  

and techno logy  led  by Gogo  Mat che la ,  he ’s  a lso 

respons ib le  f or  main tenance and  obv ious ly  f i nanc e is  led 

by Ts holo fe lo,  the FD.   I  t h ink  we  just  need to ,  you know,  

make  a dete rm inat ion  ourse lves,  as  to  t he va lue o f  t he 

exerc ise that  we want  t o  have ach ieved and how bes t  that  

exerc ise can  be  ac hieved.   T hat  i s  rea l ly  what  is  t he core 

o f  th i s  –  t h is  is  what ,  I  t h ink  … [ ind is t inc t ]  is  say ing,  l ess  

acc us at o ry  than  us t r y ing  t o f i nd f ac ts  about  what  has  20 

happened.  

[ 1 2 :40 ]  

MR LINNEL:   I  do agree  wi t h  you ,  but  I  j us t  want  you to  

g ive me comf or t  on  one  area on t he f inanc ia l  s ide I  

unders tand  that  those guys can  pu t  press ure on the  peop le  

be low,  can  t he ME a lso do th is…[ inte rvenes] .  
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[ 1 2 :51 ]  

CHAIRPERSO N :   No ,  I  don ’ t  t h ink  so.  

[ 1 2 :52 ]  

MR LINNEL:   Tha t ’s  what…[ in tervenes ] .  
 
[ 1 2 :53 ]  
 
CHAIRPERSO N :   I  pe rs ona l ly  don ’ t  t h ink  so.   T he f inanc ia l  

iss ues  are  qu i t e  d i f f eren t .   

[ 1 2 :57 ]   10 

MR LINNEL :   Yes .  

[ 1 2 :59 ]  

CHAIRPERSO N :   They ’ re qu i t e  d i f fe rent .   Don’ t  fo rge t  the 

f inanc ia l  crunch that  Eskom is  exper ienc ing i s  not  as  a  

r esu l t  of  an operat iona l  i ss ue ,  i t  is  as  a resu l t  o f  

c onsumers  not  be ing g i ven adequa te tar i f f  fo r  us  to  run t he 

opera t ion.  So t he f i nanc ia l  i s  in  a  d i f f e ren t  rea lm whereas  

the o t her  i ssues  has got  t o do w i t h  spec i f i c  operat ional  

t h ings  t hat  can  and  do  go  wrong as  a  consequence  o f  

whatever  the cons equences  a re which then  lead  t o  the load 20 

s hedd ing ,  lead t o  the cos t  o f  …[ ind is t inct ]  and so on,  so I  

t h ink those a re  two  d i f f eren t  s i t uat ions ,  okay hang on a  

s ec ond  I  thought…[ inte rvenes ] .  

[ 1 3 :42 ]  

FEMALE VOICE (MS CHWAWE] :   Thanks  Cha ir,  on t he  

iss ue  that  t he Board  c an  just  d i scuss  everyt h ing and  no t  

a l l ow t he s ub commit t ees  to  d iscuss  and  repor t ,  I  don ’ t  

t h ink i t ’s  p roper  i n t erms of  t r y ing  to  make sure that  
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every th ing …[ ind is t inc t ]  and the governanc e is  fo l l owed 

p roper l y  and when t he sub commit tee d is cusses  and comes  

up  w i th  a  p roposa l  t o  t he Board i t ’s  not  an inves t ment ,  i t ’s  

no t  what  the Board is  go ing to  take …[ indis t i nc t ]  bu t  i t ’s  in  

t he in i t i a t ion of  the d i scuss ion  t hat  when i t  comes to  t he 

Board and t hen gets  conf i rmed by the Board,  d i scuss ed 

fur t her,  changes  be ing  done,  you know.   Th is  is  not  a  

usua l -  i t ’s  a  c r i t i ca l  s tand  that  we ’ re t ak ing  and i t ’s  go ing t o  

a t t r ac t  a  lo t  of  med ia  at t ent ion,  i t ’s  go ing to  at t rac t  a  l o t  o f  

p rocess  issues  as t he –  one of  the lawy ers  was  10 

emphas is ing ,  po l icy,  po l icy,  po l icy.   So let ’s  j us t  fo l low t he 

po l i cy  and bear ing in  m ind when you a re  in a commit tee,  

Board  members c an jo in  i n  t he commit tee  but  canno t  be 

par t  o f  the f i na l  dec is ion  mak ing and then  i t  comes bac k to  

Board but  i t ’s  j us t  p rocess issue  to  make sure you fo l low 

the po l ic y  –  t he proc esses that  we have agreed on as a  

Board.  

[ 1 5 :28 ]  

CHAIRPERSO N :   Okay,  hang  on  I  th ink –  e i t her  Norman o r  

y ours e l f  were go ing  to… 20 

[ 1 5 :35 ]  

MAL E VOI CE :   You can go f i r s t ,  I  can come la t er  on.  

[ 1 5 :38 ]  

MAL E VOICE :   No  I  was  jus t  r a is ing t he i ssue  aga in  

s uppor t ing  …[ ind is t inc t ]  t o say,  i t ’s  good to  g ive t he 

overhead bu t  l e t ’s  go in to  deta i l s  on –  in  t he groups o f  how 
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we can…[ ind is t inc t ]  because  t ry ing to  debate i t  he re,  we’ re  

tak ing  a  lot  of  p recau t ions ,  some t imes unnecessa ry.   We 

look  a t  –  because we’ re go ing t o  l ook  now at  t he 

s er iousness  o f  the  case  that  i s  leve l led aga ins t  t he  

ind iv idua ls .  

[ 1 6 :09 ]  

CHAIRPERSO N :   Okay.  

[ 1 6 :11 ]  

NO RMAN :   Thanks  Cha i r,  t here  was  a gap f rom the war  

r oom in format ion  coming in to t he Board so a l l  of  us a re  not  10 

aware of  the issues  that  the M in is te r  i s  coming  f r om.  I  

mean the issues  –  t he accurate  in fo rmat ion  f rom tha t  got  

s ubmi t t ed  to  t he war r oom and I ’m  ta lk ing about  the  issues  

o f  one  or  t wo months ,  probab ly  when th is  t h ing s ta r t ed,  o f  

t he war  room and my  caut ion around t h is  i s  t hat ,  here ’s  

and adv ice f rom the M in is t er,  le t  us  take t he  adv ice 

s er ious ly  but  not  u rgen t ly  because  when we take i t  u rgent ly  

we w i l l  be faced w i th  ser ious  c ons equenc es .   I  t h ink  le t  us  

ge t  t he facts  o f  wha t  t hos e inaccurac ies  are  and  we 

de term ine f or  ourse lves  whethe r  they…[ ind is t inc t ]  any  20 

s anc t ions o r  not  because my  caut ion  around t h i s ,  

Cha i rperson,  i s  t hat  ta lk ing t h ings  a t  h igh leve l  wi t hou t  

act ua l  f acts ,  I  gave an example t hat ,  dur ing  the s t ruc t ural  

c hanges that  you spoke abou t  was  i t  endorsed  by  t he 

Board,  t he p rev ious Board  or  no t  becaus e you would  

expec t  t hat  s t r uctu ra l  changes are  pu t  by t he Board.    
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 So,  i f  you have  to  suspend based on that  for  

example,  t he two  Execu t i ves  concerned o f  those s t ruc t ural  

c hanges,  had  the  Board endorsed  i t ,  we don ’ t  have a  case 

when the Board has endorsed  i t  and approved i t .   So I  w i l l  

p re fe r  that  we go  in to  t he deta i l s  o f  issues  so that  when we 

do  take a  dec is ion,  we take a  dec is ion  that  we ’ l l  be  ab le  t o  

de fend  f rom the Board ’s  po i nt  o f  v iew and  fu r t hermore,  you 

k now,  peop le do  come back  because o f  w inn ing cases  in  

Labour  Cour t  because t here were no proces ses  tha t  gav e  

them to  get  i npu t  i n to  why they  s hou ld  not  be  suspende d 10 

and a t  t he same t ime,  I  mean,  i t  a l so  had d i rec t  

imp l ica t ion,  I  mean,  when peop le  get  suspended perhaps  

they  shou ld  get … [ ind is t i nc t ] .    

So,  t here has  to  be  some e lements  o f  hav ing  t he 

act ua l  f ac ts  t hat  we  can  say,  t h is  i s  t he reason what  we a re  

s us pending you f o r.  

[ 1 9 :02 ]  

CHAIRPERSO N :   Can  I  jus t  exp la in  someth ing a l l  o f  i t  

y ou ’ re ta lk ing  abou t  is  long  been done .   Rem ember  I  sa id  

t o you t hat  t h is  t h ing  has  not  s tar ted now,  t he Pres idency  20 

s ta r t ed th i s  t h ing  severa l  months  ago.  So a l l  o f  t h is  i s  in  

p lace,  t hey ’ve done a l l  t h is  inves t iga t ion,  t hey can te l l  –  i f  

t he Board ins is ts ,  we can  br ing somebody he re t h is  

a f t ernoon who c an g ive you  a l l  t he t h ings that  I ’m  ta lk ing  
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about  i f  that  –  i f  t he Board wants  to  get  to  t hat  lev el ,  i t ’s  

f ine .  

[ 1 9 :29 ]  

MAL E VOI CE :   Then i t ’s  in fo rmed.  

[ 1 9 :30 ]  

CHAIRPERSO N :   That ’s  not  a  p rob lem but  I ’m jus t  say ing  

to you that  the precaut ion  a round do ing  an exerc is e l i k e  

t h is  i s  somet h ing t hat  has  long  been  – t he Pres iden t  

act ua l ly,  the Pres iden t  demanded an ent i re ana lys is  o f  t he 

governance o f  Eskom and I  have a  document  th is  th ick  10 

which  was g iven  to me which  was t hen a Pres iden t ia l  

ana lys i s  o f  what  t he Board can and  cannot  do ,  what  t he 

M in is t er  can  and canno t  do around Eskom what  t he 

governance  o f  i ss ues  around Eskom are,  a l l  o f  t hos e 

th ings .   A l l  d i r ec ted  at  t r y ing to  es tab l is h how y ou can do  

an  inves t iga t ion  o f  t h is  natu re .   So,  there ’s  been  a lo t  o f  

work  t hat ’s  been done a l ready.   On the ques t ion o f  

u rgency,  remember  on Monday  what  I  s aid ,  wha t  I  s a id  was  

th is ,  we have  been g iven up  t o  the 30 t h  of  June  to  complet e  

t h is  exerc ise.   Now,  the f ac t  t hat  t he M in is ter  d id  no t  20 

ment ion that  is  maybe because s he m ight  not  have dec ide d 

to go in to  t hat  deta i l  but  t he re is  no quest ion  abou t  t he 

u rgency o f  t h i s  mat te r,  i t  i s  ver y  urgent .   So,  we  a l r eady  

have a  t ime l ine in  wh ich we have to work  so I  jus t  want ed 

to po int  out  t he fac t  that ,  yes,  there is  a  sense o f  u rgency  

that  we must  dea l  w i t h  t h is  i ssue.  
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[ 2 1 :02 ]  

MAL E VOICE :   Any  suggest ion o f  cu lpab i l i t y  or  cr im ina l i t y  

d i rec ted at  any  of  the  Execu t i ves  wi l l  land  us  in  t he 

s i t uat ion  he ’s  descr ib ing theref o re  I ’m say ing ,  no ment ion 

o f  t he Pres idency,  no ment ion  o f  the M in is t er.   We as a  

Board are  conc erned  wi th  t he lack  of  know ledge and  

unders tand ing o f  where the prob lems emanat e f rom and 

therefo re,  we  ins t i t u ted an  inves t igat ion  fo r  i n fo rmat ion 

purposes .   The acc usat ion  of ,  you d id  –  s lept  w i t h a  woman 

or  what ev er,  t hat  w i l l  come lat e r  but  we  jus t  wan t  t he  body  10 

o f  in format ion  t hat  can  he lp  t h is  new Board  unders tand 

where the p rob lems a re.   Therefo re,  we want  to  g i ve,  

f orced ho l iday  to  c er ta in  i nd iv idua ls  so t hat  we c an  gather  

in f o rmat ion w i t hout  pre jud ice.  

[ 2 2 :00 ]  

DR NGUBANE (FEMAL E VOICE) :   Mr  Cha i r,  I  ag ree  w i th  

Norman to  an ex ten t ,  I  understand  h i s  concerns  bu t  I  a lso 

unders tand  tha t  th i s  is  someth ing  that  needs  to  be done .   

F or  me that ’s  semant ics and I  agree w i t h  t he p rocess  we 

need t o  t hen –  you sa id  we ’v e a l ready  got  lawyers  invo lved  20 

in  t h i s  p rocess,  th i s  is  someth ing  t hat  t hey  need  to  do,  they  

need to  – we need to  g ive t hem the inst ruct ion  they need 

to ensure t hat  we comply w i th  the Labour  Ac t  we do 

every th ing in  s tep by s tep,  what  we’ re supposed to  do in  

t erms of  those  par t icu la r  Execut ive ’s  con t rac ts  and 

whatever,  so  they need to  put  us  in  p lace and make sure 
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t hat  we ’ re  in com pl iance  w i t h  l eg is la t i on bu t  –  and I  th ink  i f  

t hey  do,  do  t hat  cor rec t ly,  t he r i ght  way,  t here can be  no 

imp l ica t ions  a t  a  l a te r  s tage  that  we d idn ’ t  f o l low  due  

p rocess  but  I  t h ink the most  impor tant  t h ing is  t hat ,  th is  

needs  to  be done  but  obv ious ly  t he  r ight  way.  

[ 2 2 :47 ]  

FEMALE VOICE (CHWANE) :   Cha i r,  i f  I  can come in ,  I  want  

t o conc ur  w i t h t he docto r,  we  a re  in  S out h  Af r ica,  i n  cas e  

we have forgot ten,  we are  in Sou t h Af r ica  and the p rob lem 

in  Sout h Af r ica i s  t hat  most  th ings are  d iscuss ed  on t he 10 

newspaper  and I  don ’ t  want  us  to  l eave th i s  room f o rget t ing  

t hat ,  in  as much  as we  have  respons ib i l i t y  t o  

take…[ ind is t i nc t ]  we have a respons ib i l i t y  to  pro tec t  our  

leaders.   The po int  t hat  we  had  sa id here when t he  M in is ter  

was  here t o say,  the M in is t er  must  be excused  on  some of  

t he dec is ions  that  we need t o repor t  to  her  about ,  i t ’s  a  

good – i t ’s  someth ing  t hat  we need  take very ser ious ly.   

T he ment ion o f  the Pres ident  in  t h is  Board room is  

s omet h ing tha t  we need  to know that  i t  is  wrong,  i f  i t  is  

ment ioned t o emphas ise  someth ing we must  no t  –  no t  even 20 

one person must  leave w i t h t he word Pres iden t  bec ause we 

k now the at tac k aga inst  G overnment  through  our  P res ident  

and f or  h im – for  us t o  open  an at tack  as  wel l  a t  our  leve l ,  

t hat  wou ld  resu l t  in  h im be ing  a t tacked  fur ther  t han he  is  

now,  is  not  r ight  and f or  us t o –  as  t he docto r  says,  we  
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need to  take ownersh ip o f  t h is  p rocess .   He m ight  hav e 

been shady,  t he M in is ter  m igh t  hav e g iv en  us  gu idance bu t  

s he cannot  own th is  p rocess ,  we  need t o own i t  and  t he  

manner  that  –  t he news paper  is  go ing  t o out l ine  t hat  she  

a r r ived a f ter  t h is  insp i red  her.   So i t  means therefo re  t hat ,  

we can ’ t  – we need  to def end t hat ,  we need to  a lways  

make  sure  t hat  we  p reven t  our  leaders  and  we fa i l  t o  do  

that ,  we have  f a i l ed  Esk om as  wel l  and  we have f a i led t he 

c oun t ry  i f  we are  par t  o f  the peop le t hat  are  sabotag ing ,  

e f f ect i ve ly,  our  l eaders ,  we have fa i led.  10 

[ 2 5 :13 ]  

CHAIRPERSO N :   Ok ay  so,  my unders tand ing  is  qu i te  c lear.   

F i r s t  o f  a l l ,  th i s  exerc ise is  t o  be  termed an inqu i ry  in t o  t he 

s ta t us  quo  o f  Eskom r ight ,  number  one.   Number  t wo,  t h is  

inqu i ry,  f or  i t  t o be ef f ect ive  requ i res  us  t o  ask  spec i f i c  

Ex ecut ives t o  t ake fo rc ed  leave or  whatev er  you ca l l  i t ,  t o  

be  removed then f rom the s i t uat ion.   T h is  is  not  an  

invest iga t ion in t o  ind iv idua ls  or  wrongdo ing by  ind iv idua ls ,  

s o tha t  t he media  has to  get  r igh t ,  i t  is  t he s ta tus  quo o f  

Eskom bec ause  there are  def in i t e ly  s i t ua t ions  that  one has  20 

to l ook in to ,  wha t  i s  ac tua l l y  happening in  t he o rgan isat ion  

and we a re ask ing that  t h is  be done by non-Eskom ent i t i es ,  

an  independent  inqu i ry  r i ght  and then  we are t hen  say ing  

that  t he s pec i f i c  Execut ives  who a re  d i rect ly  invo lved here 

wou ld  be,  t he group  cap i t a l  Execu t i ve ,  commerc ia l  

U17-AZT-881ESKOM-07-897



11 MARCH 2015 – Board Meeting 
 

Page 74 of 98 
 

Ex ecut ive  and the Chie f  Ex ecut ive .   We l l  we sa id  the F D,  

h is  s i tuat ion i s  d i f f eren t  i t ’s  no t…[ in t ervenes ] .  

[ 2 6 :40 ]  

CHAIRPERSO N :   No ,  not  necessar i l y.  

[ 2 6 :42 ]  

FEMALE VOICE :   I t ’s  what  you  sa id  i t  says  –  y ou sa id  t hat  

t he f inanc ia l  s i tua t ion  is  not  based  on,  obv ious ly  t he 

p rob lem here but  i t ’s  becaus e of  the tar i f f s  but  y ou know 

s ome of  t he sub  commit t ees  that  I ’m invo lved  in  there is  

jus t  so much of  over run of  budge ts  in m i l l i on,  in  b i l l i ons.   10 

T hat  l ies  w i t h t he F D.  

[ 2 6 :59 ]  

MAL E VOICE (MARK) :   Sor ry,  can  I  jus t ,  a l l  I  wan t  to  do is ,  

one o f  my concerns i s  w i t h  the  F D .   These th ings  have got  

t o do  w i th  p rocu rement  and  I ’m hear ing  d iese l ,  i t  doesn ’ t  

invo lve the  F D,  when i t  comes  to  the FD,  she  pus hes  t he 

bu t ton.   Why  I ’m  so prot ect iv e  o f  the  FD is  in t h is  c r is is  I  

c an ’ t  a f ford…[ ind i s t inc t ] ,  I  can ’ t  a f fo rd the  market  he re that  

we a lso s ide- l ined the F D because  then they say i t ’s  money 

invo lved,  who ’s  go ing t o run a l l  th is  f inances  t ha t  we’ re  20 

do ing,  cont inue  running w i th  the  markets  e tcet era ,  when 

we’ve go t  that ,  i t  scares  me comple te ly  …[ ind is t inc t ] ,  i t  

wasn ’ t  ment ioned by  t he F D,  she sa id  t he  f inanc ia l  

in f o rmat ion  they  ge t  i s  no t  accurat e.   S he  was n ’ t  say ing 

that  t he re is  s omet h ing  untoward in  that  sense.   So,  i t  

scares me when you suspend t he CFO and  a CEO,  not  
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s us pend,  you put  them on leave ,  i t  rea l l y,  rea l l y  scares me,  

I  jus t  want  to  pu t  that  po in t  across  because who then is  

r espons ib le  t o  s ign the c heques  and the money.  

[ 2 8 :02 ]  

CHAIRPERSO N :   I  suppor t  fu l ly  what  Mark  is  say ing.  T he 

expec ta t ion  is  t hat  t he f inanc ia l  in tegr i ty  o f  Eskom is  

unques t ioned .   I f  we f ind  s t uf f  t ha t  quest ion  that ,  then  we 

ge t  t o  t he FD la t e r  but  f o r  t he moment  as  we hav e 

ment ioned,  a l l  t he sen ior  peop le  who need to  be on leave,  

y ou know…[ intervenes ] .  10 

[ 2 8 :24 ]  

MAL E VOICE :   I  can see the cost  of  … [ ind is t i nct ]  don ’ t  

occ ur  i n  f inance,  they occ ur  i n t h is  d i f f e rent  par ts  o f  t he 

c ompany  as  s o f i nanc e then ,  has  to t r y  to  acc oun t  fo r  t hem,  

when in  fac t ,  they  don ’ t  or ig inate  f rom F inance.  

[ 2 8 :36 ]  

MAL E VOICE :   Jus t  one-po in t  Cha i r,  j us t  f o r  c lar i t y,  

M in i s t er  d id  ta l k  abou t  t he bonds ,  t he pr ices  and the ra tes  

and whatever  i t  i s ,  she  wants  t he  fu l l  s to ry  abou t  tha t ,  j us t  

f or  c la r i t y?  20 

[ 2 : 4 5 ]  

CHAIRPERSO N :   Ja.  

[ 2 8 :47 ]  

DR NG UBANE :   I  t h ink ,  a l so  f rom a l i ke ,  aud i t ing ,  you 

k now,  you  a lways get  your  CFO’s  r i ght  there and t he 

aud i t ors ,  you  know,  t hey  can  p ick up  s i t uat ions l i ke  t hat ,  s o  
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I  don ’ t  t h ink  she was  –  as much as  I  – maybe now I  agree 

w i t h what  he ’s  say ing  that ,  maybe she  w i l l  not  be  ab le  t o  

in f luence  ot herwi se,  because  a  paper  t ra i l  you  can ’ t  m iss  

ou t  f rom an aud i t  pe rspec t ive.   So,  even i f  we ’ve  got  

aud i t ors  i nvo lved  in t h is  invest iga t ion,  they  cou ld  p ick  up 

iss ues  even  t hough  she ’s  a round .  

[ 2 9 :09 ]  

CHAIRPERSO N :   Yes,  no I  don ’ t  t h ink  that  i s… [ ind is t i nc t ] .  

[ 2 9 :13 ]  

MAL E VOICE :   Just  l e t  me ra ise i t  f i rs t ,  maybe  you guys  10 

want  to  … [ ind is t inc t ] ,  t he F D is  persona l ly  i nvo lved  cer ta in  

v io la t ion… [ ind is t inc t ] .  

[ 2 9 :15 ]  

MAL E VOI CE :  [ I naud ib le ] .  

[ 2 9 :26 ]  

DR NGUBANE :   Inf o rmat ion on  i t .  

[ 2 8 :29 ]  

MAL E VOI CE :   Vio la t ion o f  the p rocurement  process .  

[ 2 9 :30 ]  

MAL E VOI CE :   Such as?  20 

[ 2 9 :32 ]  

MAL E VOICE :   Such as  she  want ed to  meet  t he  peop le  

dur ing  t he t ender  process  which  was  t hen… [ ind is t i nc t ] .  

[ 2 9 :38 ]  

MAL E VOI CE :   Oh boy.  

[ 2 9 :42 ]  

CHAIRPERSO N :   I s  that  repor ted?  
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[ 2 9 :44 ]  

MAL E VOI CE :   Ja .  

[ 2 9 :45 ]  

MAL E VOICE :   But  Chai rperson,  I  s t i l l  say match po in t  in  

t erms of  the market  in  genera l ,  t h is  w i l l  over r ide 

every th ing.   On ly  when we f i nd some wrongdo ing  can we 

go af t er  t he FD but  i f  we don ’ t  do –  i f  we go for  her  s t ra igh t  

o f f ,  I ’m te l l i ng you  we i ss ue  paper,  t omor row i t  w i l l  be  

t hrown away.  

[ 3 0 :12 ]  10 

UNIDENTIF IED PERSON :   Cha i r,  we  have  a  s l i ght ly  

d i f f eren t  … [ ind is t i nc t  30. 12 ] .  

[ 3 0 :14 ]  

DR NGUBANE :   Ja,  don ’ t  s top that  i nves t igat ion.  

[ 3 0 :15 ]  

MR PHUKUBJE :   I  don ’ t  th ink  we shou ld  look  at  ind iv idua l ,  

I  know you ’ve go t  the contents  a round  t he ind iv idua ls  now.   

I  th ink  we s hou ld  look  a t  i t  f rom a governanc e  po in t  o f  

v iew,  f rom an aud i t  and r is k  po in t  o f  v iew.   We ’ re  look ing  a t  

t he t ota l  organ i sat ion ,  to ta l  organ isat ion ,  so we’ re not  20 

par t i cu la r ly  f ocus ing on  any  spec i f i c  area or  secto r,  we 

v ouch t he to ta l  top layer  t o  p leas e the…[ ind is t inc t ]  wh i le  

t h is  i nves t igat ion  is  i n process  so we ’ re  not  f i nger  po in t ing 

t o nobody,  we ’ re not  do ing  any th ing  and t hen  le t  t he 

f orens ics go  t hrough  i t  and in  t h is  in ter im  per iod we ’ve go t  

act ing  appoin tments made in  t erms of  sor t ing t h i s  th ing  out  
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and i t ’s  pure ly  f rom a r i sk  po int  o f  v iew that  we ’ re  now 

ba t t ing t h is  i ssue  as  we bel ieve that  t he s i t uat ion o f  Eskom 

in  t he count ry  is  ser ious  enough fo r  t he new Board  to  get  a  

handle  on i t ,  sor t  of  genera l i sed.  

[ 3 1 :10 ]  

MAL E VOI CE :   We must  f i na l is e t h is  t oday.  

[ 3 1 :11 ]  

MR PHUKUBJE :   Today  ja .  

[ 3 1 :12 ]  

MAL E VOICE :   I f  we  leave  here ,  I  mean,  t hen we a re in  10 

s er ious  t roub le .  

[ 3 1 :16 ]  

MR PHUKUBJE :  Ja ,  don ’ t  f i nger  po in t  t o any  par t i c u la r  

ind iv idua l .  

[ 3 1 :18 ]  

CHAIRPERSO N :   No,  no ,  no I  t h ink  we ’ re  dea l ing w i th  

s pec i f i c  areas  o f  the bus iness ,  I  mean,  i f  you ta lk  abou t  

t ransmiss ion,  you set  somebody as ide  in  t ransmiss ion  fo r  

what  reason.   No,  no,  I  unders tand ,  you  see  we must  

unders tand ,  we have to  be c lear,  peop le  tak e accountab i l i t y  20 

for  t he t h ings  t ha t  they do,  f rom t hat  pos i t i on.  

[ 3 1 :38 ]  

MR PHUBUBJE :   I  agree .  

[ 3 1 :39 ]  

CHAIRPERSO N :   We must n ’ t  so f t  peda l  when i t  comes to  

s ay ing,  we need to  i nves t igat e  spec i f ic  areas  in  t he 
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bus iness  and  f or  that  reason  the  presence o f  t he  peop le  

t here a re  go ing to  make t hose inves t iga t ions  d i f f i cu l t ,  le t ’s  

be c lear  about  t hat  because t hat  i s  a  r ea l i t y.   So,  I  don ’ t  

t h ink –  I  don ’ t  t h ink  set t ing  as ide the ent i re  Exec ut i ve  is  

go ing  t o he lp  us  because there a re a reas that  a re  no t  

c oncerned w i th  what  we’ re  ta l k ing  abou t .  We ’re  very  c lear  

where we want  to  f ocus  our  i nves t igat ion a t ,  so  I  th ink we 

s hou ld  be  c lear - cut ,  unequivoca l  and  be c l in i ca l  about  what  

we need to  do and we have  to  be and  we have to  be see n 

to be c l in i ca l  about  what  we need to do.   So,  I  t h ink  a  s t ep 10 

c hange i s  requ i red,  you ment ioned a  word,  I  can ’ t  

r emember  t he words  you ment ioned…[ in tervenes ] .  

[ 3 2 :25 ]  

MAL E VOI CE :  [ I naud ib le  32.25 ] .  

[ 3 2 :26 ]  

CHAIRPERSO N :   Yes ,  we hav e to  do –  we have to  be very  

c lear  and bo ld  abou t  what  we need to  do,  and  we  have to  

do  i t  t oday.  

[ 3 2 :33 ]  

MR PHUKUBJE :   Can  we not  be d ip lomat ic  abou t  i t ,  t hat ’s  20 

what  I ’m  say ing,  do i t  but  do i t  d ip l omat ica l l y.  

[ 3 2 :36 ]  

DR NGUBANE :   Tha t ’s  c ommon cause.  

[ 3 7 :41 ]  

MAL E VOICE :   Remember  when we issue  the le t t er  for  t he 

person  t o go on  leave ,  you  have  to be spec i f i c  of  t he  area  
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t hat  the person is  go ing to be inves t iga ted on,  you can ’ t  be 

gener i c .   That ’s  why  I  say,  guys ,  th i s  th ing  is  done is  

s pec i f i c  to  ind iv idua l  for  a  spec i f i c  reas on.   We must  be 

bo ld  enough t o make dec is ions ,  l et  us now s ta r t  now,  ev en  

here,  and s tar t  waf f l i ng  and waf f l ing  about  cer ta in th ings,  

we need to  be  bo ld.  

[ 3 3 :09 ]  

CHAIRPERSO N :   I  th ink ,  l e t ’s  mod i f y  what  you a re  say ing.   

We are not  inves t igat ing ind iv idua ls ,  we a re invest igat ing 

the a reas  o f  the bus iness ,  what  i s  go ing  on in  t hos e a reas  10 

o f  t he bus iness  because you see ,  i f  you a re  invest iga t ing  

ind iv idua ls ,  t hen  y ou have  t o  suspend that  i nd iv idua l  

because that  ind iv idua l  t hen –  t here is  an e lement  o f  

wrongdo ing .   I  t h ink what  you  a re  say ing and  what  I ’m 

hear ing you are  say ing,  is  t hat ,  we a re  look ing  at  spec i f i c  

a reas  of  t he bus iness  where we know there a re  d i f f i cu l t i es .   

We have  ment ioned  proc urement ,  we ’ve ment ioned 

eng ineer ing,  we’ ve ment ioned –  so we are  say ing t hose 

people  who are  r espons ib le  f or  t hos e a reas,  let  them tak e 

forced  leave wh i l s t  we are  inves t igat ing  those a reas  20 

because y ou see ,  we be l ieve that  t hem be ing there is  go ing 

to impede t he invest iga t ion,  le t ’s  be c lear  on what  l i ne  we 

a re  tak ing.  

[ 3 3 :59 ]  

MR L INNEL :   You  need t o  app ly  your  m ind  now for  t he 

CEO, I  unders tand  that  spec i f i ca l l y,  spec i f ic  depar tments,  
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wh ich  i s  easy,  now how do  you jus t i fy  or  the med ia f or  t he 

CEO, we jus t  need t o app ly  our  m inds  guys.  

[ 3 4 :12 ]  

MAL E VOI CE :   I  th ink  we have de l i berated on the  mat t e r.  

[ 3 4 :13 ]  

DR NGUBANE :   We need  to make a po int .  

[ 3 4 :14 ]  

MAL E VOICE :   Let ’s  go to  t he spec i f i c ,  le t ’s  go  to  the sub 

c ommi t t ees  le t  t hem – t h is  Board must  s i t  he re and 

reconv ene la t er  and get  t he recommendat ions  f rom the sub 10 

c ommi t t ees ,  ra ther  than  t o  keep on deba t ing  there now.  

[ 3 4 :28 ]  

ALL PARTIES SPEAKING AT ONCE 

[ 3 4 :32 ]  

CHAIRPERSO N :   Ja,  le t ’s  do t hat .  I  wou ld  do just ice  to  see 

the Board make  a dec is ion and let  t he implementat ion be 

the respons ib i l i t y  o f  t he sub commi t tees .   The on ly  dec is ion 

we are lef t  w i t h…[ in ter venes ] .  

[ 3 4 :42 ]  

DR NGUBANE :   How,  and the  proces s.  20 

[ 3 4 :44 ]  

CHAIRPERSO N :   And how we a re go ing  t o  do  i t  and which 

leve ls  o f  the o rgan isat ion we are  go ing  t o  focus  on and 

henc e wh ich  Execut ives we are  go ing  t o  ask to  tak e t ime 

of f .  

[ 3 4 :56 ]  
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MR PHUKUBJE :   And how can we get  max imum … 

[ ind is t i nct  34.58]  f rom a pub l ic  po int  o f  v iew,  f rom a 

c us tomer  po in t  o f  v iew,  f rom a coun t r y  po in t  o f  v iew,  we 

need t o  emphas ise that .  

[ 3 5 :04 ]  

DR NGUBANE :   T he sub-commi t t ee must  have d i scuss ions  

w i t h t he  lawyer  c oncerned,  t he s t ra t eg ies ,  lega l  adv ice and  

op in ion  on t he p rocess inv o lv ed.  

[ 3 5 :12 ]  

MAL E VOI CE :   Cha i rperson,  we  endors e the suggest ion put  10 

on the tab le ,  we’ve tak en the dec is ion ,  we are  de lega t ing 

the sub commi t t ees  o f  peop le  in governance and aud i t  and 

r isk  to  dea l  w i th  the  terms  of  refe rence and  so on and  s o 

on and who takes over  t he ac t ing  pos i t i on,  you know,  and  

then we come back  and endorse tha t ,  once they ’v e 

dec ided…[ ind is t i nct  35. 37] .  

[ 3 5 :38 ]  

CHAIRPERSO N :   Okay,  yes  … [ ind is t i nc t  35. 38] .  

[ 3 5 :40 ]  

DR NGUBANE :   Can I  j us t  unders tand ,  I  mean,  because I  20 

th ink I  was  the one  who ra is ed  the is sue,  as  a  Board we 

k eep  on  pus h ing i t  back .   Are  we s ay ing the  sub  

c ommi t t ees  goes  now,  does i t  now and  comes back today ?  

[ 3 5 :50 ]  

UNIDENTIF IED SPEAKER :   Now,  now,  now.  

[ 3 5 :52 ]  
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DR NG UBANE :   Okay  we l l ,  then  I  t h ink  we’ re  a l l  say ing  the  

s ame th ing .   I  t h ink  we’ re jus t  wor r ied  abou t  t im ing 

because I  mean,  i f  we leave  any  t ime f l ap  t i l l  next  week,  

we’ re a l r eady  too late .   So,  we ’ re  a l l  go ing  to  go 

now…[ in t ervenes ] .  

[ 3 6 :02 ]  

MR BALOYI :   Why is  – why you  b r ie f ing  today,  i f  I  can  ask ,  

why  i s  i t  s uch a  … [ ind is t i nc t  36.05 ]  because some of  us 

w i l l  wan t  t o  read  that  r epor t  t hat  i s  read i l y  ava i lab le  so that  

we unders tand  the key c r i t i ca l  i ssues  tha t  we ra i sed.   I  10 

t h ink for  us – you know,  there  is  someth ing tha t  s he 

ment ioned,  that  to  me,  i t  sounded  very  s t rong .   She sa id  

t hat  imag ine  i f  you –  the M in is t e r  comes to  meet  the  Board  

and t hen immedia te ly  on  t he  same day  the Board has made 

a ser ious  dec is ion and how do we  protec t  eac h ot her,  t he 

M in is t e r,  t hen the  Board and  t he newspaper  s tor ies  w i l l  be,  

t he M in is te r  ins t ruc t ed  t he Board  and  so on  and  so  on  and 

…[ ind is t i nc t  36.56]  o f  our  Board rea l l y  i s  go ing  to  

…[ ind is t i nc t  37.01] .   I  don ’ t  unders tand ,  why  now,  becaus e 

y es  we do hav e much to  [ ind is t inc t  37.07]  un t i l  June  t he 20 

three  mont hs  we  can –  a f t er  we have read t he documents  

and understand  the issues  we can  s t i l l  meet  bef o re t he end 

o f  t he month,  we  a re meet ing  on  the 30 t h  and –  I  mean,  

in t o  i t  somewhere meet ing  and  some of  us  want  t o  take a  

dec is ion we are  comf or tab le  w i t h,  t h ings  t hat  we  can  
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a lways  def end  and for  us ,  I  mean,  we can make a dec is ion  

there on  t hose b reak  a lways  and the commi t t ees  would  

have met  in  t he i r  own t imes in  t h is  two weeks.   I ,  rea l ly  –  

t h is  i ssue  of  meet ings t hat  we a re  c reat ing  now,  t o  me 

is… [ in terv enes ] .  

[ 3 7 :51 ]  

CHAIRPERSO N :   Mr  Ba loy i ,  I  t h ink you ’ re  f ocus ing on 

s omet h ing d i f fe rent ,  I  don ’ t  th ink  you  are  hear ing what  t he 

c ommi t t ee is  say ing.   The commi t t ee is  say ing ,  the re is  a  

c lear  need to  assess  the s ta tus  o f  Eskom,  t here a re  a  10 

number  of  t h ings  that  we need to do to  look at  i n  t he 

o rgan isa t ion  and  we’ve  ident i f ied  the  a reas  t hat  we  be l iev e  

we need t o sc rut in i se,  what  has  taken p lac e  in  t he 

o rgan isa t ion ,  r i gh t .   The second th ing we’ re  s ay ing is  t h is ,  

we a re not  b laming  or  put t ing b lame on indiv idua l s  abou t  

what  is  happening in –  we ’ re  not  po in t ing f i ngers a t  peop le .   

What  we  a re ,  indeed say ing is  t h i s ,  t hat  i n  order  f o r  us t o  

exped i t e  and  be e ff ic ien t  about  do ing th is  inqu i ry,  we need 

to ask  the  ind iv i dua ls  who are  heading  thos e pa r t ic u la r  

a reas  where  we are  concerned  wi th ,  to  take f orced  leave  or  20 

to s tep as ide  because  there is  need  for  that  invest iga t ion  

and inqu i ry  to  be unimpeded by  the i r  presenc e.    I t  is  

c ommon caus e that  when peop le  come in,  i t  doesn ’ t  mat ter  

f or  what  reason ,  because  a  po tent ia l  f o r  cu lpab i l i t y  may be  

there and  i f  you  s i t  the re  as t he head  of  t he organ is at ion o f  
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t hat  par t i cu lar  d i v is ion you a re  ser ious ly  say ing,  hey  ther e 

m igh t  be a  prob lem here ar is ing and I ’m go ing to  cat ch t he 

p rob lem.   So,  your  i ns t inct  is  t o  t ry  and be  as pro tect ive  

about  what  t here is  t here as poss ib le  w i t hout  y ou  be ing  

b lamed for  anyt h ing .   So,  i t  i s  imperat ive ,  as  we a re  

s ay ing,  that  t hese peop le  shou ld  g iv e t he space fo r  that  

inqu i ry  to take p lace.   Th i rd l y,  we are s i t t ing  here as  a  

Board,  t he  M in is ter  made i t  c lear  t hat  we  hav e  to  be  

dec is i ve,  t he buck s tops  wi t h t h is  Board.   Now we are 

s i t t i ng  as  a  Board ,  we ’ve go t  a l l  the in f o rmat ion  we need t o  10 

do  what  we  have  to  do and  we ’ re  ask ing  ourse lves to  de fe r  

t h is  t h ing t o some ot her  t ime,  no we can ’ t  work  l ike  t hat .  

[ 4 0 :08 ]  

MR BALOYI :   I  don ’ t  have  info rma t ion Cha i rman  

[ 4 0 :09 ] .  

CHAIRPERSO N :   What  i n fo rmat ion a re we look ing f or.  

[ 4 0 :10 ]  

MR BALOYI :  No ,  no you sa id we do  have t he repor ts  

ava i lab le  and  I ’m  ask ing fo r  that  repor t  so  t hat  I  can see  

what  i s  conta ined in  t hat  repor t  and then s ec ondl y  I  sa id  20 

that  t he issues  f rom the war room,  the  inf o rmat ion has  

never  been sent  t o  t he Board  so tha t  we unders tand t hose 

inadequac ies  f or  example and the th i rd  po in t  t hat  I ’m 

c oncerned about  is  t hat  –  my unders tand ing  is  that  whe n 

we say  we leave th i s  w it h  t he commit t ees  then  t he  

c ommi t t ees  w i l l  have  to  meet  shor t l y  w i t h in  one  or  two 
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weeks,  I  d idn ’ t  expect  that  they a re  go ing  to  meet  now and 

then we wou ld  make a dec is ion  and so on because we 

don’ t  hav e info rmat ion Cha i rperson ,  can we get  i n fo rmat ion 

s o that  we take  conc rete  dec is ions  that  we can  a lways  

de fend  f rom our  s ide  bec ause  some of  us ,  rea l l y,  we don ’ t  

want  t o use hea rsay informat ion  to  mak e dec is ions ,  we  

want  to  see  dec is ions  that…[ in tervenes ] .  

[ 4 1 :17 ]  

CHAIRPERSO N :   Yes Mr  … [ ind is t i nct  41.17]  

[ 4 1 :19 ]  10 

MAL E VOICE :   Wel l ,  you know,  I  unders tand where Norman 

c omes  f rom but  we a re not  a t  that  s tage y et  t o  be wr i t ing  

people ,  g ive us  reasons  why you shouldn ’ t  be sus pended,  

we a re  no t  there .   A l l  we  want  –  we have  no doc ument ,  

t he re may be a  doc um ent  somewhere in  Government  but  

i t ’s  not  our  document ,  i t ’s  not  Eskom Board  document ,  s o  

t hat  i s  a s ign.   A l l  we want  t o es tab l ish i s  t he s tat us quo as  

y ou have sa id,  what  has  happened in  Eskom in f o rm ing 

ourse lves,  the refore ,  we inves t igate .  

[ 4 1 :53 ]  20 

CHAIRPERSO N :   We a re going to  get  t o where Norman 

wants  us  t o  go to .  

[ 4 1 :55 ]  

FEMALE VOICE :   Cha i rman,  you  know,  I  a lways th ink in  

numbers  and I  th ink we a l l  heard t he CFO th is  morn ing ,  

s he  sa id  t hat  we  norma l ly  run  on a  f our  mont h buf fer  as  a  
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r eserves,  she ca l led i t  20b i l l i on,  so e f f ec t ive l y  you ’ r e  

look ing  at  a bus iness  o f  R5bi l l i on  per  month,  runn ing  cos ts ,  

i f  you take every th ing into  accoun t ,  t hat ’s  R30m i l l ion  rand  

an  hour.   So,  you  want  t o know what  t he u rgency  is?  Wi t h  

every th ing we ’ve  heard  t oday  th is  Board  has got  to  mak e  

dec is ions  based on a  cos t  o f  R30mi l l i on  an hour  and i f  we 

fa i l  t o  do that  speed i ly,  we ’v e got  t o  t h ink  of  t he numbers  

t hat  i t ’s  cost ing th i s  count ry,  I ’m s or ry  I  don ’ t…[ in t e rvenes ] .  

[ 4 2 :35 ]  

CHAIRPERSO N :   Okay  I  t h ink  we can safe ly  say,  a t  least  10 

we have  go t  a  dec is ion  that  we have t o now ask  the two  

c ommi t t ees  to  ex ped i t e  i n  t erms of  what  –  how to  p roceed  

in  get t ing th i s  wo rk  done .  

[ 4 2 :51 ]  

MAL E VOI CE :   And we reconvene today.  

[ 4 2 :52 ]  

CHAIRPERSO N :   Ja okay.  

[ 4 2 :53 ]  

MR LINNELL :   Sor ry  Cha i r,  l as t  ques t ion,  jus t  t o  say i t  was  

three  peop le  t hat  we  look into?  20 

[ 4 2 :57 ]  

CHAIRPERSO N :   Yes,  co rrec t .  So,  le t ’s  break  for  

lunch…[ in t e rvenes]  

[ 4 3 :03 ]  

UNIDENTIF IED SPEAKER :   He has someth ing  to  say.  

[ 4 3 :04 ]  
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CHAIRPERSO N :   O h,  you ’ve been qu ie t  t he who le day.  

[ 4 3 :08 ]  

MAL E VOICE :   No,  jus t  a  po in t  on governance and 

p rocess .   So,  I  ag ree  t here needs  to  be  an  inves t igat ion 

bu t  I  th ink  you need to  cons ider  t ha t  Esk om is  not  jus t  a  

paras tata l  t hat  doesn ’ t  t ouch the independent  market ,  

t he re ’s  an economy outs ide of  Eskom wh ich is  i ndependent  

o f  what  happens in Government  by t he way.   Eskom appl ies  

f or  bonds,  there a re  agenc ies  we ’ re go ing  t o be  look ing  at ,  

we downgrade  and we downgrade what ’s  happen ing .   So 10 

I ’m appea l ing  to  a l l  t he sub commi t t ees that  a re  go ing to  

look  in to  t h i s ,  that  you need to  cons ider  –  t he dec is ion is  

done,  but  you ’ve  got  t o  be caref u l  a round the process  o f  

how th is  i s  go ing  to be managed in terna l l y  i n  terms  of  t he 

p rocess  that  we ’ re  go ing to  f o l low,  the gov ernance aroun d 

i t  because  be l i eve you  me there ’s  a  t on o f  b r icks  coming  

our  way,  ex terna l l y  not  j ust  f rom t he med ia ,  I ’m no t  wor r ied 

about  –  I ’m no t  concerned abou t  the genera l  med ia bu t  

f rom peop le  who a re  runn ing  t he rea l  economy,  t he re ’s  an 

economy that  runs  –  t here a re  peop le  t hat  run  the real  20 

economy outs ide  who are  go ing to  impac t  on  Eskom and 

I ’m ta lk ing  abou t  rat i ng  agenc ies,  I ’m ta lk ing abou t  banks  

s o we need to  be rea l l y  ver y  caref u l  how we manage t he  

governance  and  the p rocess.   We can ’ t ,  a f ter  we ’ re  done 
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w i t h t h is ,  peop le  are  pok ing  ho les a t  t he  process  that  was  

fo l lowed and the  governance  around  i t .  

[ 4 4 :37 ]  

CHAIRPERSO N :   Yes,  abso lu te l y.  

[ 4 4 :38 ]  

UNIDENTIF IED SPEAKER :   Yes ,  we must  be caref u l  ja  and 

a f t er  we ’ve done i t ,  we want  t o  see our  share p r ic e  go up,  

t hat ’s  what  I ’m say ing.  

[ 4 3 :44 ]  

CHAIRPERSO N :   Okay  c an we b reak for  l unc h then .  10 

[ 4 3 :45 ]  

UNIDENTIF IED SPEAKER :   I  t h ink  we ’d  have to…  

[   

ALL SPEAKERS SPEAKING AT ONCE 

[ 4 4 :58 ]  

CHAIRPERSO N :   The reso lu t ion is  t o  p roceed w i th  t he 

invest iga t ion  as  qu ick ly  as  poss ib le  and  we ’ l l  g iv e  

i t …[ ind is t i nc t  45.08 ]  by  ask ing  the  spec i f i c  layer  that ’s  

c oncerned and  the Ch ief  Execut ive  to take f orced  leave s o 

that  they  don ’ t  impede the inves t igat ion and then  f rom then 20 

on terms  of  re ference  have t o  be prepared fo r  t he 

invest iga t ion and  th is  i s  work  that  w i l l  be done  by the  aud i t  

and r isk  commit t ee  w i th  whatever  suppor t  i t  gets  and then 

a l l  o f  that ,  then gets  repor t ed back  to the Board .   Now,  i t  

may be  t hat  a l l  o f  that  canno t  be comple ted  t oday.   So,  i n  
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r epor t ing  back  t o  the Board i t  may not  be feas ib le  to  do i t  

on  t he t urn ,  jus t  l i ke  t ha t ,  becaus e  o f  the t ime invo lved.  

[ 4 5 :50 ]  

DR NGUBANE :   I  don ’ t  th ink  the d iscuss ion  w i th  t he  peop le  

c oncerned shou ld be  t oday,  we need  to  consu l t  w i t h our  

lawyers  t o  make sure that  they  fo l l ow p rocess  and  

every th ing is  compl ied  w i th ,  HR shou ld  not  do i t .  

[ 4 6 :05 ]  

CHAIRPERSO N :   Okay  so what  people in  governance has  

now got  t o  do  a lso,  i s  look  a t  who  a re go ing  to  be ac t ing  in  10 

that  and  br ing tha t  back  to  the Board.  

[ 4 6 :10 ]  

DR NGUBANE :   Cor rec t ,  and  cons u l t  w i t h  our  lawy e rs .  

[ 4 6 :14 ]  

CHAIRPERSO N :   I  suspec t  he ’s  here a l ready.  

[ 4 6 :15 ]  

DR NGUBANE :  O h okay.  

[ 4 6 :17 ]  

MAL E VOI CE :   So,  just  t o –  on Mr  Ba loy i ’s  poin t ,  I  th ink we 

need to  l eave i t  t o  the Cha i rman of  t he aud i t  commi t t ee 20 

and the Cha i rman of  t he people  in  governanc e to  run th is  

p rocess .   We as  a  Board have  tak en t he ca l l  –  have  made 

the ca l l ,  then t he M in is te r  can be in formed that  t he  Board 

has made th is  ca l l  but  the ex ec ut ion o f  i t  and how i t ’s  

go ing to  happen ,  t he terms  of  re f erenc e,  who a re  t he 

c onsu l t ants ,  how much i t ’s  go ing  to  cos t ,  wha t  are t he –  
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y ou know,  both t he Cha i rman of  the peop le  in  governanc e  

and t he aud i t  and  r is k  must  t hen convene the i r  commit t ees,  

make the dec is ions  and repor t  back  t o the Board,  I ’m  not  

s ure i f  tha t ’s  go ing to  happen in  t he nex t  f ew minut es .  

[ 4 6 :55 ]  

CHAIRPERSO N :   I  don ’ t  th ink  i t ’s  go ing to  happen  

[ 4 6 :56 ] .  

MAL E VOICE :   The  dec is ion o f  the Board  has been taken 

s o I  don ’ t  t h ink that  we  a re  s t i l l  lu rk ing a round whether  

we’ re go ing to  do  th is  or  not ,  t hat  dec is ion has been done.   10 

Now,  i t ’s  about  t he moda l i t i es  o f  how i t ’s  go ing to be done,  

t hat ’s  up t o t he two  Cha i rman ’s  to…[ in te rvenes ] .  

[ 4 7 :09 ]  

CHAIRPERSO N :   Okay,  can t he team t hen come back  to  

t he Board a t  the  t ime when t he work has  been done,  has  

p rogressed,  i t  doesn ’ t  have to .  [ i nd i s t inc t  47.17.  

[ 4 7 :18 ]  

UNIDENTIF IED SPEAKER :   I t  doesn ’ t  have…[ intervenes ] .  

[ 4 7 :23 ]  

FEMALE VOICE :   I  propose t hat  t he aud i t  and r i sk  20 

c ommi t t ee s i t  o r  a  f ew minutes  be fore  lunch  . . .  [ ind i s t i nc t  

47 .32]  rema in  in  the boardroom so  that  we can  dec ide how 

to go abou t… [ ind is t i nct  47.40]  

[ 4 7 :41 ]  

MAL E VOICE :   But  t he de legat ion must  be,  spec i f ic a l l y  

ment ioned in  the reso lu t ion t hat  we are  de lega t ing them.  
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[ 4 7 :48 ]  

CHAIRPERSO N :   Yes,  t hat ’s  someth ing  t hat…  

[ 4 7 :52 ]  

UNIDENTIF IED SPEAKER :  [ Ind is t inc t  47.52]  governanc e I  

t h ink we have to…  

ALL SPEAKING AT ONCE 

[ 4 7 :58 ]  

CHAIRPERSO N :   Ja,  a f ter  l unch,  not  befo re  lunch.  

[ 4 8 :00 ]  

DR NGUBANE :   B efore  lunch,  we can a l so meet  befo re  10 

lunch.  

[ 4 8 :02 ]  

CHAIRPERSO N :   Okay  you meet  be fore lunch  we ’ l l  meet  

a f t er  l unch .  

[ 4 8 :05 ]  

MR LI NNELL :   Cha i r  wha t  happens  to  the  Boar d 

meet ings…[ in te rv enes ] .  

[ 4 8 :08 ]  

CHAIRPERSO N :   No ,  no we’ re c om ing to  that .  

[ 4 8 :15 ]  20 

MR BALOYI :   So rry  Chai r,  le t  r isk  meet  f i r s t  t hen  we w i l l  

meet  up w i t h  r i sk  once  we get  t he i r  input .  

[ 4 8 :22 ]  

MAL E VOICE :   Sor ry  Cha i r,  I  jus t  wanted  to –  jus t  one  las t  

m inu t e… [ ind is t i nct  48.22 ]  in  t h i s  p rocess .  

[ 4 8 :25 ]  
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CHAIRPERSO N :   The CEO,  t he head of  g roup cap i ta l  and  

the head of  commerc ia l  are  t he three  ind iv idua ls  we’ re  

go ing t o  ask  to  s tep as ide.  

[ 4 8 :35 ]  

MR BAL OYI :   Because I  though t ,  maybe then the CEO and  

the CFO are exc luded .  

[ 4 8 :39 ]  

CHAIRPERSO N :  No ,  the CEO is  not  exc luded,  the CFO is  

exc luded that ’s  what  we’v e dec ided.   Okay,  can I  jus t  mak e 

i t …[ in te rvenes ] .  10 

[ 4 8 :47 ]  

MR BALOYI :   Jus t  one las t  t h ing f rom me,  can I  ask t hat ,  

jus t  f o r  process ,  the Chai r s  o f  the  t wo commi t tees who 

have  been  de legated,  be p rov ided w i t h  what ever  repor ts  

and documents ava i lab le,  a t  t h is  s tage?  

[ 4 9 :01 ]  

CHAIRPERSO N :   Yes ,  t hat ’s  f ine .   The rest  of  t he B oard 

meet ing,  I  don ’ t  reca l l  where we were ,  wha t  we have no t  

c omple ted.  

[ 4 9 :09 ]  20 

MR L INNELL :   I ’ l l  f i l l  you in  Cha i r,  we  f in ished and  we 

approved t he  deb t  s t r a tegy  wh ich I ’ d  l i ke  to  t e l l  

management  t hat  t he Board ’s  approved,  we  m issed  a lo t  o f  

o ther  po in ts ,  we d idn ’ t  get  t o  the corpora t e p lan whic h 

we’ re uncomfor tab le t o  approve  now based ,  unt i l  we  get  

t h is  spec i f i c  repo r t  becaus e the  M in is ter  was  say ing  to  us,  
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t h is  corporate  p lan ,  you know,  I ’ ve  got  a  lo t  o f  quest ions  

for  i t ,  she  sa id  th is  co rporat e  p lan  i t ’s  jus t  much of  a  

muchness,  how we know what  to  be l ieve.  

[ 4 9 :36 ]  

CHAIRPERSO N :   Okay,  do we –  we gran t  wha t  t he M in is ter  

is  say ing abou t  the corporate p lan  tha t  we need t o go back .  

[ 4 9 :41 ]  

DR NGUBANE :   Ja.  

[ 4 9 :43 ]  

CHAIRPERSO N :   So obv ious ly  we  cannot  dea l  w i t h i t ,  so  10 

we have  to she l f  i t .  

[ 4 9 :48 ]  

DR NGUBANE :  [ I nd is t i nct  49. 48 ]  we  have no t  r ece iv ed any  

o ther  vers ions.  

[ 4 9 :49 ]  

MAL E VOICE :   The  borrow ing  p lan –  t he bor rowing  p lan  as 

wel l ,  we ’ re  supposed to … [ ind is t inc t  49. 53] .  

[ 4 9 :53 ]  

CHAIRPERSO N :   Ok ay  t here ’s  a  corporat e  p lan,  t hen 

there ’s  a  bor rowing p lan,  t he bor rowing  programm e,  was 20 

that  d iscussed?  

[ 4 9 :58 ]  

DR NGUBANE :   No,  just  t he  debt  s t rat egy  but  t he 

c orporate  p lan,  t he vers ion that  we got  i s  the one that  we 

rece ived  the day  befo re  t he Board meet ing.   I  had  my  

meet ing las t  week w i t h  Exc o,  t hey  sen t  three vers ions a f ter  
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t hat ,  we ’ re  not  t o ta l l y  abreas t  w i t h  la tes t  v e rs ions  a f ter  a l l  

o f  us  gave our  comments,  so i f  we  can ,  may be  reques t  

t hat .  

[ 5 0 :15 ]  

CHAIRPERSO N :   I  p resume tha t ,  what  i s  in  here wou ld  be  

the la tes t  one.  

[ 5 0 :17 ]  

DR NGUBANE:   Th is  is  f rom the 26 t h  meet ing .  

[ 5 0 :21 ]  

MAL E VOICE :   Cha i r,  I  sent ,  by  ema i l  the la t es t  vers ion  10 

that  was  go ing to  be p resen ted.  

[ 5 0 :24 ]  

DR NGUBANE :   Th is  morn ing.  

[ 5 0 :26 ]  

MAL E VOI CE :   Cor rec t  y es .  

[ 5 0 :27 ]  

DR NGUBANE :   We haven ’ t  seen i t  ye t .  

[ 5 0 :29 ]  

CHAIRPERSO N :   Okay  so t he on l y  i t em that  i s  l e f t  in t he 

agenda is  t he bor rowing  p rogramme.  20 

[ 5 0 :33 ]  

MAL E VOICE :   But  we  can ’ t  do  t hat  be fore  we agree on t he 

c orporate  p lan .  

[ 5 0 :38 ]  

DR NGUBANE :   Because  that ’s  aga ins t  i t .  

[ 5 0 :41 ]  
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CHAIRPERSO N :   Oh yes ,  of  course.  So,  we have to  defe r  

t h is ,  can B oard  members be f lex ib le  in  t erms of  when next  

we can meet?  

[ 5 0 :51 ]  

ALL PARTIES :   Yes.  

[ 5 0 :52 ]  

DR NGUBANE :   Cha i rman,  we want  t o  agree  t hat  but  can I  

jus t  maybe cavea t  i t ,  you know,  a  lo t  o f  us  have go t  o ther  

t h ings  that  we do.   The on ly  t ime that  you don ’ t  t ypi ca l ly  

have  meet ings  is  over  a weekend,  so be ing  f lex ib le  is  easy  10 

bu t  fo r  t hos e peop le who ’ve  got  s tu f f  i n  t he i r  d ia r ies t o  be  

f lex ib le is  very  hard.   I ’m not  –  I ’m  somebody who don ’ t  

work  over  t he weekends but  I ’m say ing ,  we’ re  a  company in  

c r is is  can’ t  we  jus t  do a  weekend.  

[ 5 1 :16 ]  

CHAIRPERSO N :   I  don ’ t  be l ieve in  weekends ,  peop le  work  

hard dur ing  the week,  i t s  fami ly  t ime dur ing  the weekends.  

[ 5 1 :28 ]  

DR NGUBANE :   But  th is  i s  unusua l .  

[ 5 1 :30 ]  20 

CHAIRPERSO N :  So,  we can ex tend our  work ing  day in  t he 

week,  we can meet  at  6pm i f  we have t o .  

[ 5 1 :35 ]  

DR NGUBANE :   F ine w i th  me.  

[ 5 1 :37 ]  

CHAIRPERSO N :  [ I nd is t inc t  51.37 ]  come bac k and meet .  

[  
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DR NGUBANE :   Tha t ’s  i f  you ’ re  in  t own.  

[ 5 1 :42 ]  

MR LINNELL :   Chai r,  can  I  ask  one  o t her  t h ing?   We are  

meant  t o hav e a  IFC meet ing  a t  2  o ’c loc k,  I ’m going to  

post pone  i t  and  I ’ l l  p robab ly  do a  te leconfe rence  w i th  t he 

people  because  there were  two th ings on the  agenda so I  

jus t  want  t o  i n fo rm my fe l l ow IF C members t hat  I ’ l l  a r range 

a te lecon ference because i t ’s  a  ve ry  s imple  d i scuss ion,  i t ’s  

on  the s hor t - t e rm purchase agreements.  

[ 5 1 :59 ]  10 

CHAIRPERSO N :   But  we are  f in ished  so you  can s t i l l  have 

y our  meet ing .  

[ 5 2 :02 ]  

DR NGUBANE :   Ja bu t  the re ’s  go ing t o  be o ther  meet ings  

now,  HR and aud i t ,  the s ame ind iv idua ls .  

[ 5 2 :08 ]  

CHAIRPERSO N :   Okay f ine,  so we ’ l l  be f lex ib le  then in  

t erms of  t he  nex t  t ime we c onvene but  we  must  conven e 

when we ’ve  got  a l l  the in fo rmat ion  in order  t o comp let e  t he 

c orporate  p lan  and the bor row ing p rogramme,  a l r ight .  20 

[ 5 2 :22 ]  

MAL E VOICE :   Chai r,  can  we p lease check ,  may be w i t h 

Board  members  i f  we can ’ t  schedu le  meet ings f rom around 

four,  f ou r  t h i r t y.  

[ 5 2 :29 ]  

CHAIRPERSO N :   Per fect .  
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ALL MEMBERS SPEAKING 

[ 5 2 :35 ]  

FEMALE VOI CE :   Chai rperson,  as  a  ru le  I  a lso want  t o  

have  i t  m inu ted,  you k now,  t hat  I  w i l l  mak e every  ef f o r t  to  

be  here but  guy s some of  us  t rave l  out  o f  t ime.  

[ 5 2 :44 ]  

CHAIRPERSO N :   Do we need  t he re levan t  Execut ives t o  be 

here now when we mak e th is  dete rminat ion about  what  we 

need to  do w i th  the c orporat e p lan  and the bo rrow ing 

p rogramme becaus e they ’ re  go ing  to  hav e t o  do the work,  10 

w i l l  they  know –  w i l l  someone be ab le  t o g ive  them an 

ins t ruc t ion  as t o what  i t  i s  t hat  i s  requ i red to  be done  in  

o rder  t o comple te  t he work  on the corporate  s ide.  

[ 5 3 :06 ]  

MR LINNELL :   T he bor rowing p lan?  

[ 5 3 :07 ]  

CHAIRPERSO N :   The bor rowing p rogramme and  the 

c orporate  p lan becaus e,  ev iden t ly  f rom the M in is ter ’s  

s ta t ement  somet h ing needs  to  be  done.  

[5 3 : 16 ]  20 

DR NGUBANE :   When I  met  w i t h  Execs ,  they  kept  say ing t o  

me they ’ve got  to  comply  w i t h  the set  requ i remen ts  that  

c omes  f rom pub l ic  ent erpr i ses .  

[ 5 3 :22 ]  

CHAIRPERSO N :   Wel l  we ’ve wr i t ten t o  t hem t o s ay  that  

we’ re go ing  to….  
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1.   CONSTITUTION 

The People and Governance Committee (“the Committee”) is a committee of the 
Board and has been established to assist the Board in dealing with the 
nomination and remuneration of directors and senior executives, human 
resources strategies and policies and with its role as custodian of corporate 
governance. 
 
The duties and responsibilities of the members of the Committee are in addition 
to those as members of the Board. The deliberations of the Committee do not 
reduce the individual and collective responsibilities of the Board members in 
regard to their fiduciary duties and responsibilities, and they must continue to 
exercise due care and judgment in accordance with their statutory obligations. 
 
The Committee shall exercise its delegated authority as determined by the Board 
from time to time, in accordance with the DoA approved by the Board from time 
to time, subject to the provisions of the Companies Act, the PFMA and any other 
applicable legislation, the MoI and the Shareholder’s Compact. 
 
Members and officials shall, in exercising their duties, apply the principles and 
practices set out in King III or explain why they are not applying them. 

2.  COMPOSITION OF THE COMMITTEE 

2.1 The Committee shall comprise at least three directors, the majority of whom 
shall be independent, non-executive directors, appointed by the Board 
 

2.2 The Board shall appoint a chairman from the independent, non-executive 
members of the Committee. 

 

2.3 The Chief Executive is a member of the Committee and shall recuse 
her/himself from meetings where s/he has an actual, potential or perceived 
conflict of interest. 

 

2.4 The tenure of members of the Committee is at the discretion of the Board. 
The Board shall have the power at any time to remove any members from 
the Committee, and to fill any vacancies created by such removal. 

 

2.5 The Committee may, as and when required, appoint independent advisors 
or consultants to assist in executing its duties, subject to the Eskom 
procurement procedures and general financial authorities set out in the 
DoA.  The costs of appointment of such consultants or advisors shall be 
borne by the appropriate business unit, and failing clarity in this regard, this 
matter shall be determined by the chief executive. 

 

2.6 The Chief Executive may appoint senior Eskom executives as officials, 
including the co-ordinating official, to assist the Committee. Officials shall 
not form part of the quorum and shall not have any voting rights.   
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2.7 The co-ordinating official to the Committee shall: 
 
2.7.1 provide assistance to the committee secretary in drawing up 

meeting agendas and preparing the necessary documentation;  
and 

 
2.7.2 review the minutes of meetings for correctness prior to circulation 

to members; 
 

2.7.3 ensure that all action items from each meeting are addressed by the 
responsible Eskom executives and that the list of outstanding 
matters is complete and action item responses are accurate prior to 
circulation to members; 

2.7.4 prepare a list of all resolutions passed and ensure that they are 
actioned and reported to the Committee annually. 

2.8   The Chief Executive shall, in consultation with the Chairman of the 
Committee, have the power at any time to remove any officials appointed 
in terms of clause 2.6 above from the Committee, and to fill any 
vacancies created by such removal. 

 
2.9    A senior Eskom executive shall be delegated with authority to sign off all 

submissions to the Committee. 

3.  NORMATIVE/INFORMATIVE REFERENCES 

3.1  Normative 

  3.1.1  Companies Act 

  3.1.2 DoA 

3.1.3    MoI 

3.1.4    PFMA 

3.1.5    Shareholder’s Compact 

3.2  Informative 

   3.2.1 King III 

 3.2.2 ISO 9001:2008 

4.  DEFINITIONS 

4.1 Board means the board of directors of Eskom from time to time; 
 
4.2 Business Day means any day other than a Saturday, Sunday or official 

public holiday in the Republic of South Africa; 
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 4.3 Companies Act means the Companies Act, 71 of 2008, as amended and 
includes its  regulations; 

 
  4.4 DoA means the Delegation of Authority Framework approved by the Board 

from time to time; 
 
  4.5 Eskom means Eskom Holdings SOC Ltd; 
 

4.6 King III means The King Report and Code on Governance for South Africa, 
2009;  

 
4.7 MoI means Eskom’s memorandum of incorporation, as amended from time 

to time; and 
 
4.8    PFMA means The Public Finance Management Act, 1 of 1999, as amended 

from time to time.    

5.  ABBREVIATIONS 

Abbreviation Description 

  

6.  ROLE AND RESPONSIBILITIES    

6.1 Role 
The role of the Committee is to assist the Board with Nomination, 
Remuneration, HR and governance matters. 

 
6.2 Responsibilities 
 The Committee is responsible for: 
 
 6.2.1 NOMINATION 
 

6.2.1.1  Board 
 

6.2.1.1.1 Identifying and evaluating candidates to fill 
vacancies as and when these arise; 

 
6.2.1.1.2 Ensuring that recommendations for the re-

appointment of directors are based on and subject 
to a formal evaluation of directors’ performance; 

 
6.2.1.1.3 Ensuring that reference and background checks are 

conducted on candidates prior to nomination; 
 

6.2.1.1.4 Reviewing the Board’s size, composition, 
qualifications, skills, experience and making 
recommendations to the Board in regard to any 
adjustments that are deemed necessary; 
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6.2.1.1.5 Reviewing and assessing the independence of 
directors. 

 
6.2.1.2 Board Committees 

 
6.2.1.2.1 Reviewing and making recommendations to the 

Board on Board committee structures and 
membership;   

 
6.2.1.2.2 Ensuring that formal terms of reference of Board 

committees are developed and reviewed annually. 
 

6.2.1.3 Prescribed officers and senior executives 
 

6.2.1.3.1 identifying and evaluating candidates for nomination 
to fill prescribed officer and senior executive 
vacancies in Eskom, as and when these arise; 

 
6.2.1.3.2 making recommendations to the Board on matters 

pertaining to the appointment, removal, and 
resignation of prescribed officers and senior 
executives and of Eskom; 

 
6.2.1.3.3 Ensuring that the process for appointing prescribed 

officers and senior executives is credible and 
transparent. 

 
6.2.2 REMUNERATION 

 
6.2.2.1 Ensuring that the Remuneration Policy for Eskom: 

 
6.2.2.1.1 incorporates any remuneration guidelines and/or 

standards of the shareholder from time to time; 
6.2.2.1.2 is confirmed by the company on an annual basis.  

 
6.2.2.2 Ensuring that the remuneration payable to executive and non-

executive directors and prescribed officers (Exco members) are 
approved by special resolution (except where such 
remuneration has been approved by the shareholder by special 
resolution within the previous two years, unless otherwise 
determined by the shareholder); 

 

6.2.2.3 Within the parameters of the approved Remuneration Policy of 
Eskom, determining and recommending the individual 
remuneration packages, benefits, bonuses and adjustments to 
such packages of directors and, in consultation with the chief 
executive, the prescribed officers of the company; 

 
6.2.2.4 Adhering to the following principles: 

6.2.2.4.1 implementing remuneration and incentive standards 
set by the shareholder; 
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6.2.2.4.2 ensuring that directors and prescribed officers are 
remunerated fairly and responsibly to ensure 
sustainability of the company; 

6.2.2.4.3 ensuring that remuneration and incentive policies 
and strategies are aligned to shareholder compacts 
as well as organisational and individual 
performance; 

6.2.2.4.4 disclosing sufficient detail of remuneration and 
incentive standards, policies and payment in the 
company’s Integrated Report; and 

6.2.2.4.5 adopting principles 2.25 and 2.26 on the 
remuneration of directors and senior executives as 
contained in King III; 
 

6.2.2.5 Determining the criteria necessary to measure the performance 
of directors and prescribed officers in discharging their 
functions and responsibilities. 

 
6.2.3 SUCCESSION PLANNING 

 
Ensuring that appropriate succession plans are in place for executive 
directors, senior executives and prescribed officers. 

 
6.2.4 BOARD INDUCTION AND DEVELOPMENT 

 
6.2.4.1 Overseeing the development of a formal induction programme 

for new Directors; 
 

6.2.4.2 Ensuring that inexperienced Directors are developed through a 
mentorship programme; and 

 
6.2.4.3 Overseeing the development and implementation of a 

continuous director training programme. 
 

6.2.5 BOARD AND COMMITTEE EVALUATION 
 

Ensuring that the Board and its committees, as well as individual 
Directors, are evaluated on an annual basis. 

 
6.2.6 ETHICS 

 
Monitoring the effectiveness and implementation of the ethics 
management programme which includes the code of ethics; other key 
ethics policies and procedures; ethics training and awareness. 

 
6.2.7 HUMAN RESOURCES 

 
While it is the Chief Executive’s responsibility to manage the 
organisation, the Committee should assess the effectiveness of the 
Human Resources strategies and policies, monitor the effectiveness 
thereof and review reports detailing the adequacy and overall 
effectiveness of the skills and people management processes in the 
Eskom Group. 
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7.  DELEGATION OF AUTHORITY 

7.1 The Committee acts in terms of the responsibilities delegated to it by the 
Board as recorded in these terms of reference. 

 
7.2  The Committee, in carrying out its responsibilities under these terms of 

reference is authorised to investigate any activity within its terms of 
reference. 

 
7.3 The Committee has reasonable access to the Company’s records, facilities, 

employees and any other resources necessary to discharge its duties and 
responsibilities subject to the Board approved process. 

 
8. MEETING PROCEDURE 

8.1    Meetings 

 8.1.1 The Committee shall hold sufficient scheduled meetings to 
discharge all its duties as set out in these terms of reference, 
subject to a minimum of one meeting every quarter. 

 8.1.2   Meetings, in addition to those scheduled, may be convened by the 
chairman of the Committee or at the request of a member, with the 
approval of the chairman. 

 8.1.3 The meetings of the Committee may be held in person, or by 
electronic communication as circumstances might require, provided 
that the required quorum is met.   

 8.1.4 Reasonable notice of meetings and the business to be conducted 
shall be given to members, even those for the time being absent 
from the Republic of South Africa, and officials of the Committee. 

8.1.5. When the Committee deals with executive remuneration or 
nomination issues, such discussions may be held in-committee with 
non-executive directors only.  The company secretary is 
responsible for taking and retaining the minutes of such in-
committee meetings. 

8.2  Quorum 

8.2.1 The quorum for meetings shall be a majority of members present, in 
person or by electronic communication, throughout the meeting.  

 
8.2.2 Where a member or official declares an interest and is recused from 

the meeting, the meetings remains quorate during her/his absence. 
 

8.2.3 if a meeting is inquorate, it can still proceed and the resolutions 
taken can be ratified at the next meeting or approved by way of a 
Round Robin Resolution (“RRR”). 

 
8.2.4 the resolutions cannot be implemented until either one of the two 

actions in 8.2.3 is completed. 
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8.2.5 this RRR requires a 100% approval. 
 

8.2.6 if any member abstained from voting then there would not be a 
100% response. 

 

8.3   Agenda 

  8.3.1. The Committee must develop an annual agenda plan to ensure that 
all matters within its terms of reference are covered by the agendas 
of the meetings planned for the year. 

 8.3.2  The number, timing and length of meetings and the agendas are to    
be determined in accordance with the annual agenda plan. 

8.2.1 The chairman of the Committee may meet with the committee 
secretary and other officials prior to the meeting to discuss 
important issues and agree on the agenda. 

8.4    Attendance 

8.4.1 Committee members must attend all scheduled meetings of the 
Committee, including meetings called on an ad hoc basis for special 
matters, unless an apology, with reasons, has been submitted to the 
chairman of the Committee or the committee secretary. 

8.4.2 If the chairman is absent from a meeting, any other non-executive 
member may act as chairman for that meeting, as agreed by those 
present, or as nominated by the chairman. 

8.4.3 No member shall be entitled to appoint an alternate in his/her stead. 

8.4.4 Members shall be fully prepared for meetings to provide appropriate 
 and constructive input on matters under consideration. 

8.5  Decisions/Noting 

8.5.1 A decision carried by the majority of members present at a meeting, 
voting in favour of a decision, shall be a decision of the Committee.  
In the case of an equality of votes, the chairman shall not have a 
second or casting vote and the matter being voted on fails. 

8.5.2 The Committee may refer a matter to the Board for a decision. 

8.5.3 No official shall have a vote at meetings of the Committee. 

   8.5.4 In the case of round robin approvals, a resolution voted on in 
writing, including those submitted electronically, approved by 75% 
(seventy five per cent) of members within 10 (ten) Business Days 
after the resolution was submitted to them, shall be valid and 
effective as if it had been passed at a meeting of the Committee 
duly called and constituted. 

8.5.5. Every member of the Committee, even those for the time being 
absent from the Republic of South Africa, shall receive notice of the 
resolution to be voted on in writing.   
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8.5.6 In the event of a member not being able to sign and return the 
signed round robin resolution within the period prescribed above, 
confirmation of approval of the resolution may be provided in writing 
and in electronic format and the resolution there after signed by the 
said member as soon as reasonably possible. 

8.5.7 A round robin resolution shall be deemed to have been passed on 
the latest date on which it was signed or approved in writing by way 
of electronic means as envisaged above by the requisite number of 
members as provided for in paragraph 8.5.4. 

    8.5.8 Such a round robin approval shall be tabled at the next meeting for                                  
     noting. 

8.6  Minutes 

   8.6.1 Minutes of meetings shall be completed by the committee secretary 
within 10 (ten) Business Days after the meeting for review by the co-
ordinating official where after it shall be circulated to members for 
comment.  

   8.6.2 The minutes must be verified by the Committee at its next 
scheduled meeting and signed by the chairman of the Committee. 

8.7  Reporting 

  8.7.1 A written report on the matters considered and decisions taken by 
the Committee shall be submitted to the next Board meeting. 

  8.7.2 The chairman (or in his/her absence another member of the 
Committee) may highlight issues in the report for the attention of 
Board. 

9.  EVALUATION 

9.1 The Committee shall ensure that an evaluation of its performance and 
effectiveness is conducted at least once a year. 

9.2 An evaluation report must be submitted to the Board for consideration. 

10.  APPROVAL OF TERMS OF REFERENCE 

  10.1 The terms of reference shall be approved by the Board on the 
recommendation of the Committee. 

 10.2 It shall be reviewed on an annual basis and may, from time to time, be 
amended as required, subject to the approval referred to in clause 10.1 
above. 

11.  REVISIONS 

Date Rev. Remarks 

7 May 2015 0 Annual review  

U17-AZT-916ESKOM-07-932



People and Governance Committee 

CONTROLLED DISCLOSURE 
When downloaded from the document management system, this document is uncontrolled and the responsibility rests with the 

user to ensure it is in line with the authorized version on the system. 

8.9 P&GTerms of Reference.May 2015.Final.docx 

 

 

 

Unique Identifier: 221 - 214 
Revision: 0 

Page: 11 of 11 

12.  DEVELOPMENT TEAM 

  This document was influenced and supported by the following: 

Name Designation 

M Phukubje Company Secretary (1 July 2014-30 September 
2015) 

S Daniels Company Secretary (appointed 1 October 2015) 

D Jackson GM (Corporate Governance) 

W Venner Committee Secretary 
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1

Rohan R. Hiles

From: Zola Tsotsi <ztsotsi@liquifire.biz>
Sent: Monday, 13 May 2013 22:01
To: mandla.gobingca@eskom.co.za
Subject: Fwd: Emailing 2013_04_23 - ESKOM PROPOSAL-4.pdf
Attachments: 2013_04_23 - ESKOM PROPOSAL-4.pdf; Untitled Attachment.htm

Mhlekazi, 
 
Please take a look at this submission and we will discuss. 
 
Regards, 
 
ZAT 
 
Sent from my iPad 
 
Begin forwarded message: 

From: Rex Madida <rex.madida@gmail.com> 
Date: 08 May 2013 3:57:13 PM SAST 
To: ztsotsi@liquifire.biz 
Subject: Emailing 2013_04_23 - ESKOM PROPOSAL-4.pdf 

 
Dear Mr. Tsotsi, 

Thank you for affording me the opportunity and time to interact with you and seeking your 
guidance. 

Attached herewith please find the proposal as discussed for your perusal and guidance. 

Your advice and guidance towards a succesfull conclusion of this proposal would be highly 
appreciated.Addionally a meeting whereby your advice and guidance can be scheduled at 
your earliest convenience. 

Thanking you in anticipation 

Rex Madida 
Coordinator 
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EXECUTIVE SUMMARY  

Ikwezi Mining (Pty) Ltd was started in 2006 following the change in the MPRDA and at inception was 50% BEE. The 
primary focus of the company was its prospecting right application in the Newcastle area. This was seen as the first of 
many expected projects in its efforts to become a junior miner in South Africa. Unfortunately serious delays in the 
approval process resulted in the company only being awarded its prospecting right in 2009. Upon receipt of its 
prospecting right the company progressed with exploration activities. On initial confirmation of the viability of the project 
the shareholders sought mechanisms to obtain funding to bring the project to its full potential. The decision was made 
to sell 70% of the project to the now ASX listed Ikwezi Mining Limited in exchange for the funding commitments to bring 
the project into fruition. Having now obtained a mining right and begun pre-production construction. Nzoli Group a 100% 
BEE company has acquired 26% of Ikwezi Mining (Pty) Ltd ensuring that the company is 51% BEE owned, keeping in 
line with the goals of the MPRDA.  

Initially the company’s focus was purely to operate an export mine, given the size, locality and quality of the deposit. 
Recent interaction with various stakeholders has resulted in the company becoming aware of Eskom’s plight in terms 
of shortage of secure, long term coal supply. As a South African company, Ikwezi feels it has an obligation to the country 
to help alleviate this problem. Given that post further funding being received, Ikwezi will be able to bring the mine into 
production and produce product coal in three months, Ikwezi sees this as a perfect opportunity to work with Eskom at 
this critical moment. 

The Ntendeka Colliery is a mining project spanning 16 farms covering 12,181 ha in the Newcastle and Dannhauser 
Magisterial Districts of the KwaZulu-Natal Province of South Africa. The farms StruisvogelKop 4275, Omdraai 3855, 
Kromdraai 8626, Goedehoop 3857, Kliprand 8627, A of Rooipoort 10745, B of Rooipoort 7545, portions of the farm 
Buhle Bomzinyathi B 17495, Kaalvlakte 7496, Cloneen 7591, Drangan 8844, Diepsluiten 4270, Doornsluiten 14366, 
Droogeplaats 7681, Annie 8798 and Alleen 2 4280 falls geologically within the Klipriver Coalfield of KwaZulu-Natal.  
 
A mining right No. KZN30/5/1/2/2/297MR, was granted to Ikwezi Mining (Pty) Ltd effective from 11th June 2012 for a 
period of 30 years, ending 10th June 2042. In addition an Integrated Water Use License No 07N32C/ACGIJ/2139 in 
terms of Chapter 4 of the National Water Act, 1998 (Act 1\10.36 of 1998) was granted for the operation on the 8th March 
2013 for a period of 20 years. 

Previous exploration in the project area started in 1921 and continued intermittently until the late 1990s. The various 
farms were explored by companies including Ingwe Coal Corporation Ltd; Natal Navigation Collieries & Estate Co. Ltd; 
Iscor Ltd; Johannesburg Consolidated Investment Company Ltd; amongst others. Recent exploration by Ikwezi Mining 
(Pty) Ltd (Ikwezi) recommenced on the property in July 2009. 

To date a total of 530 boreholes have been drilled on the property with a JORC compliant Resource totalling 294 Mt 
coal. 

Following the granting of the Mining Right Ikwezi has begun development of the Colliery with the major infrastructure 
including the construction of the beneficiation plant being completed. On finalisation of the off take agreements and 
future funding requirements, Ikwezi will complete the construction programme and commence operations. Time frame 
to bring the mine into production at 170,000 tons ROM per month from putting the relevant funding of R200m in place 
is 3 months. 

There are a few active coal mines in the region of which the Magdalena and Avimore Collieries owned by Forbes 
Manhattan (TSX: FMC) and the Springlake Colliery, belonging to Shanduka Coal, being the most prominent. 

Resource areas were defined applying geological boundaries as defined by major dolerite activity, Mineral Rights 
ownership, Mining Right authorisation, limit of weathering restrictions and seam thickness cut-offs of + XXm.  

The resource modelling was done by Siyaphambili, using the MINEX 1.6.0.2software (published by ECS Mining 
Software Systems (ECS). The reserve modelling and mine design was done by Stefanutti Stocks Mining Services for 
opencast areas and Mindset (Pty) Ltd for underground areas. 
 
Ikwezi is seeking to enter into a five year coal supply agreement with Eskom from its Ntendeka Colliery to begin in the 
second half of 2013. The coal that can be supplied is generally of a higher sulphur content and lower volatile content 
with a CV value greater than 25Mj/kg. the coal intended for this supply proposal is a washed product and as such there 
remains flexibility to monitor and control the quality requirements. 
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1. Purpose of Proposal 

The purpose of this proposal is to determine interest from ESKOM with regards to a 5 year coal supply agreement. 
This proposal hopes to ascertain the feasibility of Ikwezi’s product qualities being acceptable to ESKOM as well as 
the funding and pricing requirements by Ikwezi. 

 

2. Surface Properties 

The Newcastle Project spans 16 farms, totalling 12,181.2 hectares, in the Newcastle and Dannhauser Magisterial 
Districts of the KwaZulu-Natal Province of South Africa. Geologically the area falls within the Klipriver Coalfield of 
KwaZulu Natal.  

  
 Table showing the properties that form the Newcastle Project 

 

StruisvogelKop 4275 Omdraai 3855 

Kromdraai 8626 Goedehoop 3857 

Kliprand 8627 A of Rooipoort 10745 

B of Rooipoort 7545 Portions of the farm Buhle Bomzinyathi 17495 

Kaalvlakte 7496 Cloneen 7591 

Drangan 8844 Diepsluiten 4270 

Doornsluiten 14366 Droogeplaats 7681 

Annie 8798 Alleen 2 4280 
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Map showing the various properties that form the Newcastle Project 
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3. General Geology 

The project area is located in the Klipriver Coalfield of KwaZulu-Natal (Figure 1.2.3_1.). In this coalfield the Ecca 
Group of sediments overlies the Karoo Basin and where it is characterised by shelf shales and coal it is named the 
Vryheid Formation. The Vryheid Formation lies unconformably on the Dwyka Formation. The Newcastle Project falls 
within the central parts of the Klipriver Coalfield which comprises of carboniferous sediments of the Ecca Formation 
and Beaufort Groups of the Karoo Supergroup. There are no pre-Karoo outcrops in the area. The Ecca Group has 
been subdivided into three groups namely Lower, Middle and Upper stages based on lithological divisions.  

In general there are two coal seams, the Top Seam and Bottom Seam, which are separated by coarse grained 
sandstone, pebbly, cross-bedded and fining upwards to shale at the top. The Top Seam appears to be the only seam 
that has reasonable prospects for eventual economic extraction. The spacing between the Top Seam and Bottom 
Seam ranges from less than a metre to 25 metres in places. Various dolerite intrusions cut through the area vertically 
as dykes and horizontally as sills. The sills displace the overlying sediments by distances equal to their thickness 
while dykes cause some burning and devolatisation of the coal.  

Within the project area, both the Top and Bottom Seam occur with the first to be the economic seam while the Ex-
Bottom Seam was intersected in one borehole only and thus not included as a resource. The depth to the roof of the 
seams changes drastically due to the influence of the dolerite sill position relative to the coal seams and helped to 
define the resource areas based on seam elevations.  

 

   
Map showing the various coalfields in Kwa-Zulu Natal 
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An example of the lithological graphical log produced for the Newcastle Project. 
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An example of the coal graphical log produced for the Newcastle Project. 
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4. Project location      

The Newcastle Project is located approximately 28 km southeast of the town of Newcastle, along the P296 road, 
directly south of Osizweni Township, primarily within the Dannhauser and partly within the Newcastle Magisterial 
Districts of the KwaZulu-Natal Province of the Republic of South Africa. The nearest large town is Newcastle which 
hosts the Mittal Steelwork. The area was historically known for its coal mines and Eskom’s Ingagane Power Station. 
The location of the Newcastle Project relative to the main rail infrastructure in the eastern parts of South Africa is 
illustrated in Figure 1.4_1. 

 
 
Map showing the location of the Newcastle Project 

A few smaller and historic towns are in close proximity to the project area. Towns such as Glencoe and Dundee are 
both known for their coal mining history. 

There are a number of existing railway sidings close to the Prospecting Right that link the area to the ports of Durban 
and Richards Bay. Tarred roads are easily accessible and link the area to any part of South Africa. Figure 1.4_2 
illustrates the position of the Newcastle Project relative to the main logistical rail and port infrastructure of Kwazulu-
Natal. 
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Map showing the location of the Newcastle Project in relation to the main Railway Infrastructure and National 
Roads. 

5. Topography and Climate 

KwaZulu-Natal has a varied yet verdant climate thanks to a diverse and complex topography. Generally, the coast 
is subtropical with inland regions becoming progressively colder. Temperature drops towards the hinterland 
becoming much cooler in the winter. Ladysmith in the Tugela River Valley reaches 30 °C (86 °F) in the summer, but 
may drop below freezing point on winter evenings. Snow may occur in Glencoe and Dundee in winter while 
Newcastle is known to be one of the coldest towns in South Africa during the winter. 

The topography in the project area consists of undulating surface with large hills and hummocks in the surrounding 
areas. Mountains can be seen in the distance which forms part of the upper Drakensberg series. In the prospecting 
area there are a number of stream tributaries with the main river to the north known as the Buffels River. 

Farming and industrial activities in Newcastle are the main economic activities in the region. Agriculture is currently 
the leading activity in the rural areas where water is in abundance and used for irrigation of crops.  
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6. GEOLOGICAL INTERPRETATION AND MODELLING  

The resource modelling and volume calculations were done by Siyaphambili, using the MINEX 6.0.2 software (published 
by ECS Mining Software Systems).  

Cut-off parameters, applied to the coal properties, to delineate the resources are seam thicknesses less than 1 m 
and a raw ash content of more than 50%. The following parameters were modelled for each of the mineable coal 
seams: 

 Seam Floor and Roof Elevations; 

 Seam Thickness; 

 Raw and product coal (various ash content %) qualities on air dried basis; 

 Topography – as defined from aerial surveys; and 

 Limit of Weathering. 

 

 
Map showing Resource and Reserve Blocks. 
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7. RESOURCE CLASSIFICATION CRITERIA    

The Ntendeka Colliery area covers 12 181.2 ha of farm land of which 8,808 ha has potential mineable coal resources. 
In the resource areas the depth to the roof of the Top Seam ranges from 0 to 270.5m with an average of 59.4 m. 

Portions of a deposit that do not have a reasonable prospect for eventual economic extraction were not included in the 
Resource classification. The following key assumptions were made in determining that the Resources classified have a 
reasonable prospect for eventual economic extraction: 

 Seam thicknesses less than 1 m were considered to be uneconomic; 

 Material with a raw ash content of more than 50% was considered not to be coal; and 

 There are no coal resources estimated between the surface grid (TOPS) and the limit of weathering (LOW).  

The following guidelines were used to classify the resource areas and only boreholes with full washability analysis were 
considered for classification purposes. 

 Drill hole density (Figure 6_1):   
 Measured Resource. > 8 boreholes per 100 ha (< 350 x 350 m drill grid [= 197 m radius]); 
 Indicated Resource. 4 to 8 boreholes per 100 ha (< 500 x 500 m drill grid [= 282 m radius]); and 
 Inferred Resource. < 4 boreholes per 100 ha (> 1 000 x 1 000 m drill grid [= 564 m radius]).  

 Geological and grade continuity; and 

 Geological structure. 

For the Top Seam, the area was drilled to a density sufficient to enable classification of the resource areas. The total 
gross in situ resource of 294mt consists of 50.4mt “Measured”, 36mt “Indicated” and 207.7mt “Inferred” resources. 
For all the resources the classification is as defined by the current JORC classification for multiple seam deposits. Tabled 
below are the tonnage breakdown (in millions) and the classification per resource block. 

 
Tonnage per Resource Classification. 

 

Top Seam (Mt) 

Measured 50.4 

Indicated 36 

Inferred 207.7 

Total 294.1 
 
 

8. RESOURCE STATEMENT 
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9. RESERVE CLASSIFICATION CRITERIA 
 
The mine design and planning was undertaken by external consultants with relevant competence and experiences. 
Steffanuti Stocks Mining Services was used for all reserves considered to be economically mineable by opencast 
methods using the following parameters: 

 5% geological loss 

 5% mining loss 

 Maximum strip ratio 1:7 
 

Mindset (Pty) Ltd was used for all reserves considered to be economically extractable via underground methods using 
the following parameters: 

 63% extraction factor 

 5% geological loss 

 5% estimation error 

 7.5% mining loss 

 

10. RESERVE STATEMENT 
 

 

RD AS IM VM FC TS CV

(Mt) (Mt) (m) (g/cc) (%) (%) (%) (%) (%) (MJ/KG)

41.19 10% 37.07 Top 2.76 1.58 28.41 2.25 15.01 54.37 2.11 22.39

9.23 10% 8.31 Bottom 1.07 1.53 24.46 1.71 16.23 57.59 2.09 23.68

Total Measured 50.42 10% 45.38 2.45 1.57 27.68 2.15 15.23 54.96 2.11 22.63

29.19 15% 24.81 Top 3.10 1.59 27.91 2.78 14.95 54.38 1.98 22.23

6.84 15% 5.81 Bottom 1.44 1.55 25.74 1.76 14.76 57.73 2.16 23.42

Total Indicated 36.03 15% 30.62 2.78 1.58 27.50 2.58 14.91 55.02 2.01 22.46

162.12 20% 129.70 Top 1.93 1.58 26.95 1.59 15.24 56.21 2.37 23.75

45.55 20% 36.44 Bottom 0.91 1.56 27.12 1.40 15.93 55.57 1.91 23.55

Total Inferred 207.67 20% 166.14 1.71 1.58 26.99 1.55 15.39 56.07 2.27 23.70

Total Resources: Top Seam 232.50 18% 191.58 Top 2.24 1.58 27.36 1.87 15.16 55.62 2.27 23.29

Total Resources: Bottom Seam 61.62 18% 50.56 Bottom 1.00 1.55 26.53 1.50 15.84 56.15 1.97 23.55

TOTAL RESOURCES 294.12 18% 242.14 1.98 1.58 27.18 1.79 15.30 55.73 2.21 23.35

Measured

Indicated

Inferred

RAW QUALITIES (air Dried)SEAM 

THICK
RESOURCE CLASSIFICATION GTIS

GEOL 

LOSS
TTIS

SEAM 

NAME

RawRD Ash Moist Vols

Fixed 

Carbon Sulph CV

(Mt) (Mt) (m) (g/cc) (%) (%) (%) (%) (%) (MJ/KG)

9.81 90% 8.83 Top 2.93 1.57 27.94 2.38 17.37 52.45 1.92 22.76

0.47 90% 0.42 Bottom 1.12 1.51 21.61 1.65 18.35 58.39 2.01 24.71

Total OC Proven 10.28 9.25 2.68 1.56 27.06 2.28 17.50 53.28 1.93 23.03

Total OC Probable

Total Opencast 10.28 90% 9.25 2.68 1.56 27.06 2.28 17.50 53.28 1.93 23.03

Total UG Proven

5.76 63% 3.63 Top 3.11 1.60 30.16 1.82 17.02 51.00 1.71 21.64

Total UG Probable 5.76 3.63 2.68 1.56 27.06 2.28 17.50 53.28 1.93 23.03

Total Underground 5.76 63% 3.63 3.11 1.60 30.16 1.82 17.02 51.00 1.71 21.64

TOTAL RESERVES 16.04 12.88 2.44 1.57 27.89 2.38 16.57 53.22 2.22 22.39

Proven

RAW QUALITIES (air dried)

Probable

Proven

Probable

SEAM 

THICK
MTISRESERVE 

CLASSIFICATION

O
P

E
N

C
A

S
T

U
N

D
E

R
G

R
O

U
N

D

MINING 

METHOD
ROM

MINING 

EXTRACTION

SEAM 

NAME
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It should be noted that these qualities are a composite of the average wash qualities of the various opencast 
areas over a five year period and variations will occur. Upon agreement of target qualities between Eskom and 
Ikwezi a full production schedule will be compiled of anticipated monthly qualities that will meet the predertimed 
range of acceptable qualities. 

 

  ASH CV FC IM TS VOLS 

YEAR 1 20.3 25.3 58.1 1.96 1.83 19.6 

YEAR 2 19.4 26.3 58.2 2.56 1.42 19.9 

YEAR 3 19.4 26.3 58.2 2.57 1.42 19.9 

YEAR 4 19.4 26 59.1 2.45 1.42 19.1 

YEAR 5 20.3 25.1 60.9 1.89 1.56 16.9 
5 YR 
AVG 19.7 25.8 58.8 2.31 1.53 19.2 

Proposed indicative 5 year quality specification for Eskom (based on a wash RD of 1.75) 
 
 

11. PROJECT STATUS 

 

Ikwezi Mining (Pty) Ltd has been completed the following regulatory approvals: 

 Mining Right 

 Integrated Water Use Licence 

 EIA Approval for Siding 

 Siding design Approval from TFR 

 MOU agreement with DOT for use of its main haul road 

 

The following regulatory licences are imminent: 

  NEMA 

  NEMWA 

  PDA 

 

In addition the following activities have been completed: 

   Beneficiation plant with capacity to process 2 million tons p.a. Run of Mine (ROM) coal has been completed 
and dry commissioned 

 Remaining work to bring plant into full operation is the installation of the water supply system which will 
commence on receipt of IWUL. 

 Initial site establishment for the first open cast operation has commenced.  

 Agreement with Stefanutti Stocks Mining has been entered it under which they will contract mine the open cast 
operations on behalf of the Company. 

 Farms on which initial opencast operations will be conducted have been purchased. 

 Rail agreement in place with Transnet Freight Rail (TFR) further to their commitment to provide 1.5Mtpa rail 
capacity to either the ports of Richards Bay or Durban 

 Provincial road linking the Ntendeka colliery coal wash plant to the Ngagane siding has been rebuilt / upgraded 
including the rebuilding of two major bridges at a cost to the Company of approx. R16 million 

 Farm on which the old Ngagane power station siding was located has been purchased for reinstallation of siding 
to support the Ntendeka colliery.  

 Major Power Infrastructure 
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The below photo shows the completed wash plant with Run Of Mine ramp on LHS of picture. 

 
 
 
 
 
 
 
 
 
 
 
 
 
Stock pile area adjacent to wash plant / Run of Mine (ROM) ramp 
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12. Water Supply 
 
12.1 Water Requirements 
A full hydrological study has been done and the hydro-engineering implications of the mining and beneficiation 
processes have been assessed culminating in the submission of a water use license for the colliery. 
Water is to be used for dust suppression, coal washing, human consumption, and general industrial use such as laundry, 
equipment cleaning, rehabilitation irrigation etc. 
 
According to the Water Balance Report for the mine, the total makeup water required to be brought onto site is 1 222 
cubic meters per day. Assuming the Plant runs at 30 days per month, the total required per month is 37 000 cubic 
meters. Since we will be treating this water, and some brine (Dissolved Air Flotation “DAF” Plant waste) will be produced, 
we are assuming that 40 000 cubic meters per month will be required. 
 
12.2 Water Sources 
A number of water sources have been studied. These included run-off from rainfall, recovered process water from the 
washing plant, effluent water from the sewage treatment works on the mine, an old opencast pit near to the Plant location 
that fills during the rainy season, boreholes and the local river system. 
 
It became apparent in the early stages of planning that these sources of water may be unreliable, over used due to 
cattle watering and the like, and too small to ensure uninterrupted supply to the mine and plant. 
 
12.3 Ngagane Colliery 
In the research of the area, the Old Ngagane colliery located on the farm Vreda, was pinpointed as a possible source 
of water. The Ngagane colliery ceased operations approx. 20 years ago with the mothballing of Eskom’s Ngagane power 
station between 1988 to 1990.. The rehabilitation liability of the Ngagane Colliery belongs to Anglo Coal (although mined 
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many years ago and only by the previous owners) and the responsibility for any polluted decant seemingly lies with 
Anglo.  
The mine currently decants particularly poor AMD into the Ngagane River catchment. Although the quantities do not 
appear to be excessive, the qualities are particularly poor. 
The volume of water contained in the old workings (229 hectares in extent) is approximately 4.3 million cubic meters. 
The recharge of the underground workings is primarily from groundwater and limited surface ingress at a number of 
subsidence areas. 
 
12.4 Proposal 
Ikwezi proposes to lay a 7 kilometer pipeline from the Ngagane Colliery to its Washing plant and industrial area and to 
abstract initially 40 000 cubic meters of polluted water per month (dry season). 
At least two boreholes will be used to pump water and a third is planned to spread the area of abstraction across more 
of the old workings. 
The impact of this abstraction should be to reduce the water level in the old workings by less than 4 centimeters per 
month. The height of the workings varies between 1.8 meters to 3.0 meters. The re-charge should ensure that the 
ingress from the 2km x 2km extent of underground workings balances the abstraction in a very short period of time. 
Monthly abstraction will constitute 0.001% of the water volume contained in the old workings. 

Abstraction volumes are calculated as per Plant tons. If 40 000 kiloliters is needed for 170 000 tons of coal then approx. 
0.24 kiloliters will be needed per feed ton to the plant. 

Preliminary treatment will be to bring the ph up to 7.0 by lime addition via a dosing plant at the Plant. 

Dissolved Air Flotation “DAF” methodology and the engineering facility to be situated at the Wash Plant site, is well 
proven technology and it is expected that 10% of the water will report to the brine tanks after treatment. Disposal will be 
via drying beds or preferably water cannon fine mist sprays over the discard dump area. The evaporation rates will then 
be adequate to cater for the approximately 100 liters per minute of maximum brine disposal required. Four water 
cannons are to be used in rotation so we see no major difficulty in disposing of the saline brine. 
 
The water balance is then as follows: 
 
Water ex Ingagane Colliery old workings   40 000 cubic meters per month 
Waste water from DAF plant      4 000 cubic meters per month 
Water to Plant (make up water)    36 000 cubic meters per month 
 
12.5 Benefits 
The benefits from Ikwezi making use of this source of raw water are as follows: 
 Limited abstraction from local boreholes. 
 No abstraction from local rivers and streams which are used for agriculture and human consumption. 
 Ikwezi will be able to ensure that minimal (if any!) decant from Old Ngagane Colliery is released into the Ngagane 

Catchment. 
 The benefits are long term – approximately 20 years. 
 The water will be treated in a 2 stage process – initially treated to raise the ph and ensure that the water used 

in the Plant is not acidic. Second the water will be treated in a Dissolved Air Flotation Plant to reduce the salt 
concentration to industrial water specifications for use in the Plant. 

 A secondary small RO plant will take some of the incoming water and improve the quality to potable levels for 
use in the change house, laundry etc. 

 
12.6 Risk Assessment 
Risks identified are as follows: 
The reduction in pressure within the old workings does not halt the current pollution decant. 
To mitigate this Ikwezi proposes to engage with Anglo Coal who are the surface holders to construct properly designed  
holding dams or sumps at the decant points and to pump from these points to the ph treatment point prior to the water 
being gravity fed to the Plant. 
 
The area of old workings from which water is being pumped is isolated from the rest of the underground and runs dry. 
To mitigate this Ikwezi will have at least 2 pumping boreholes active and 2 others equipped and ready should the 
elevation of the water level on any one of the active pumping holes decrease more than expected. 
 
Should the Plant stop operating for a few days, will the decant resume in the Ngagane catchment? 
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The paddocks and holding ponds to be constructed will contain sufficient capacity to keep the decant from entering the 
river for at least 10 days, thereafter the pumping to the Plant will reduce the levels in the holding dams before resuming 
pumping from the old workings. 
 
Should a 100 year flood event overrun the holding dams. 
Clearly under these conditions the holding dams will be flushed out, however the intent is to keep these facilities at 
minimum levels, thus minimising the impact. In any event during such an event, the dilution is significant. 
 
12.7 Summary 
The initiative will resolve the decant problem at Ngagane for the life of the Ikwezi Ntendeka mine (approximately 20 
years). 
Post closure of the mine, the infrastructure to pipe water to the DAF plant will still be intact and could form the basis for 
a permanent solution to the problem. 
Ikwezi’s proposal forms an integral part of the water use license application. 
Ikwezi’s Ntendeka Colliery will be extremely efficient in its water conservation and use and will be a “zero effluent” site. 
 
The construction of the bulk and treated water storage facilities at the wash plant will commence on receipt of the IWUL 
for the Ntendeka colliery. In addition to the DAF plant that will bring the water quality up to an industrial water standard 
for use by the operation, a potable water plant to further treat water for site usage has been purchased together with a 
sewage plant thus making the site completely self-sufficient with regard to water. 
 
Further, the wash plant incorporates a filter press and centrifuges which has the benefit of reducing water usage at the 
plant in an area which has water constraints. As a result, the discard dumps are totally dry and are not co-disposal 
dumps i.e. slurry dams which are common at the majority of coal processing facilities in South Africa. Additional yield 
from the filter presses have not been included in the financial models and as such they are conservative in this regard.  
 
 

13. Siding 
An option over land that contains the old rail siding for the Ngagane power station has been secured and EIA approval 
received for the siding.  
 
Detailed designs have been completed to reinstall the siding (the tracks have been lifted by others and sold for scrap) 
which have been approved by Transnet Freight Rail (TFR).  
 
The siding will be RBCT compliant and capable of handling a 50 wagon train. There are a number of existing sidings 
available in the area which are currently coal compliant and that can be used by the operation i.e. Talane, Ballegich as 
well as Newcastle.  
 
Agreement has been reached to use the Newcastle siding awaiting the completion of Ikwezi’s dedicated siding at 
Newcastle which is scheduled for completion in September / October 2012. Should coal be available prior to the 
completion of our Ngagane siding, we will use this in the interim. Detailed designs together with quotes and costings 
have been received and have been included in the financial model. 
An overall design of the siding is shown below: 
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Diagrammatic siding design layout 
 

14. Road from wash plant to siding 
 
The initial plan was for Ikwezi to use an existing siding approx. 26km from the wash plant in the town of Newcastle which 
was available and connected to the wash plant via the P272, a provincial tarred road. Geotechnical work was done on 
the road and it was discovered that running coal trucks along the P272 would result in the disintegration of the road 
within a 2 or 3 year period. The road also runs through the densely populated area of Madadeni on the outskirts of 
Newcastle and would have impacted traffic flow in the area. As a result the decision was made to move the siding 
location to the old Ngagane power station site. The haul distance is shorter (16km) and the road runs through 
unpopulated farm land with minimal population thus greatly improving the health and safety aspect as well as providing 
a reduced haulage cost due to the shorter distance. An existing road is in place, half of which follows an old railway line 
where the tracks were “removed” but which provides excellent geotechnical stability. To bring the road up to the required 
standard, the relevant sections of the road that required rework have been widened to 13m from its current approx. 8m, 
resurfaced in certain areas and rebuilt in others. Culverts have been replaced together with two major culverts (bridges) 
over a small river adjacent to the wash plant and over a gully approx. 5km from the wash plant having been rebuilt. The 
full road length has been graded and is in a good, operable condition. Work to bring the road and bridges to the required 
standard was completed by Stefanutti Stocks. 
 
The picture below shows the original planned route (in pink) together with the current route in yellow. The route in pink 
will be utilized should there be a 2 or 3 month delay for whatever reason in the establishment of the proprietary Ngagane 
siding that will be owned by the Company. The area in yellow outlines the Mining Right – approx. 12,000ha. 
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The picture below shows the route of the road together with some pictures inserted showing the road status prior to 
the rehabilitation program underway.
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Road rehabilitation and widening completed 

 
Building of major bridge adjacent to wash plant on haul road to Ngagane siding prior to construction

 
Building of major bridge adjacent to wash plant on haul road to Ngagane siding during construction 
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Completed bridge adjacent to wash plant on main haul road to Ngagane siding 
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Second bridge on haul road from coal wash plant to Ngagane siding under construction 

 

 
 
The road that the Company is a provincial road and is open to general public use. This (whilst essential for the operation) 
is a substantial contribution that has been made to improving the area in which we operate. Grants were applied for and 
approved by the DTI with regard to the construction of the rail siding and the rehabilitation of the road, which resulted in 
them providing a contribution towards the cost of construction of the bridges. An application has also been made to 
them for the costs associated with the construction of the rail siding at Ngagane.  
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15. PROJECT WAY FORWARD 

Ikwezi Mining is looking to finalise a R200 million debt facility in order to complete the construction of its Ntendeka 
Colliery infrastructure and siding. Upon finalisation of this facility Ikwezi will be in production within a three to four month 
time frame producing approximately 170 000 tons of ROM coal and between 110 000 and 150 000 tons of product coal 
(quality dependent). 

 

16. IKWEZI CRITERIA QUALIFYING AS AN ESKOM VENDOR 

As part of its Mining Right application a Social and Labour Plan (SLP) was submitted that incorporated Ikwezi’s 
commitments towards social development in the area that it is operating. This plan, prior to approval by the DMR, was 
submitted and discussed at length with all relevant stakeholders including local municipalities and communities and any 
other interested parties. The approved SLP, provides the framework for the minimum commitment in this aspect and 
Ikwezi, through its work with the local authorities and communities has already gone over and above these 
commitments. 

The relationship between Ikwezi and the various stakeholders is one of complete transparency with monthly forums and 
meetings scheduled that actively involve the relevant stakeholders in all aspects of the business. 

 

16.1 OWNERSHIP 

Ikwezi Mining (Pty) Ltd is currently owned by ASX listed Ikwezi Mining Limited (70%) and a South African BEE company, 
Ikwezi Holdings (Pty) Ltd (30%). An agreement has been reached to diversify the company further by introducing an 
additional BEE company, Nzoli Group as a shareholder. The structure below represents the shareholding structure for 
Ikwezi Mining  as per the agreement and is currently being effected. Ikwezi Mining (Pty) Ltd thus has a 51% BEE 
ownership.  

 

 

 

16.2 MANAGEMENT CONTROL 

Currently Ikwezi Mining has a board consisting of 3 members, of which two are HDSA candidates. The target 
empowerment level of management for Ntendeka Colliery is initially 40% which is expected to be increased over time 
via preferential skills training and other educational initiatives.  

 

16.3 EMPLOYMENT 

Ikwezi Mining’s employment policy, which all contractors are contractually bound to, is to employ all staff from local areas 
first and foremost. Should the necessary skills not be available locally, then a wider geographic area would be 
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considered. Given the area that the colliery is situated in as well as the high level of qualified individuals within this area 
it is anticipated that at least 70% of all staff will be employed from the local labour pool and at least 60% of all staff will 
be HDSA candidates. has a board consisting of 3 members, of which two are HDSA candidates. This level is expected 
to be increased over time via preferential skills training and other educational initiatives.  

 

16.4 SKILLS DEVELOPMENT 
A detailed and comprehensive list of skills programmes will be formulated upon the completion of the SEBS.  This will 
inform future skills plans, as a clearer understanding will be gained as to the required skills of Doornkop Collieries 
employees.  Each skills development programme that is proposed will be registered by the MQA and will constitute a 
credit towards a National Qualifications Framework (NQF) qualification.   
 
Doornkop Colliery will actively implement skills development programmes of its employees, by means of: 
 

 A skills assessment for all employees to identify the existing available skills, to determine any skills gap, and to 
give employees the opportunity to identify skills that they would like to obtain; 

 A selection process for employees to specify courses for the development of the particular skills; 
 Providing training that is ISO 9001:2000 accredited and which is audited by the MQA.  All skills programmes 

that are successfully completed by employees, and are registered with the relevant SETA, will result in a credit 
disbursement towards a qualification from the NQF; 

 Providing skills development programmes that are compliant with Section 20 of the Skills Development Act, 
1998; 

 Including learner support, monitoring, reporting, and assessment for all educational training offered to 
employees; 

 Identifying employees with a very good performance in terms of pass rate and class attendance in the 
courses/programmes attended.  These employees, in addition to those that show potential during on site or job 
training, will be classified into a talent pool, to get first preference in the implementation of the mentorship, career 
progression, internship and bursary, and employment equity plans; and 

 Initiating various awareness campaigns in an effort to enhance life skills. These campaigns will include topics 
such as HIV/AIDS, employment equity, diversity etc. 

 
Multi-skilling of employees will form a specific focus towards the end of the operation in order to minimise the impact of 
closure. 
 
 

16.5 PREFERENTIAL PROCUREMENT 
 
The Ntendeka Colliery (Newcastle Project) has recognised that to effectively participate in the transformation of the 
South African economy, it has to institute preferential procurement within its purchasing operations and across its entire 
supplier base. 
 
The objective of the preferential procurement policy is to maximise opportunities for HDSAs to supply goods and 
services to the mining operation which will contribute to the development of sustainable HDSA business enterprises, 
and will contribute to the purchasing and procurement requirements of the Mineral and Petroleum Resources 
Development Act, 2002 and the Mining Charter.  
 
Through its Procurement Plan, Ntendeka Colliery will implement measures to promote, affirm, prefer, and advance 
procurement to persons who have been subject to unfair discrimination in the past.  Procurement will be used by the 
operation as one of the primary mechanisms to affect LED in the communities affected by its operation.  The company 
commits itself to preferentially procuring from local HDSA companies (where this is practically possible) for capital 
goods, services and consumables.  Where preferential procurement is not possible due to a lack of capacity in local 
communities, selected community members may be provided with training opportunities. 
 
This commitment will be met as far as possible, by making use of the LM’s SMME supplier database.  Appropriate levels 
of HDSA and local procurement will be met from the outset of the operation.  Where this is not possible, targets will be 
set for improving these levels over the coming years. These targets will be included in the Procurement Plan to be 
submitted to the DMR. 
  
Table 9.3.5.1 indicates the preferential procurement targets for services, consumables and capital goods respectively.  
These represent estimated targets at this time until a more accurate idea of the suppliers that are available in the nearby 
area is established. 
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These targets will be met through implementing the following measures: 

 Forming partnerships with HDSA suppliers.  

 Encouraging suppliers to form partnerships, joint ventures, or consortia with HDSA supplier companies where 
there is no HDSA company tendering to supply the required goods or services. 

 Providing a complete list of products and services, which are required by Doornkop Colliery and that could be 
supplied by HDSAs. 

 Establishing structures to partner with other entities or with government to develop HDSA procurement capacity. 

 Actively participating in the LM SMME and supplier database development. 

 Communicating with the Department of Trade and Industry (DTI) to identify HDSA companies with the necessary 
capability wishing to operate in the minerals industry. 

 Ensuring that tender requirements are comprehensively communicated to HDSA companies. 

 Assisting aspiring HDSAs in the formulation of appropriate business plans. 

 Assisting HDSAs in training programmes, which focus on meeting tender and South African Bureau of Standards 
(SABS) requirements, and on generating an understanding of basic financial control systems. 

 Assisting HDSAs in identifying external markets, outside of the company, with a view to becoming more self-
sufficient and less dependent on mining for income opportunities. 

 
A selection checklist will be developed to discourage subjectivity and “fronting” with regard to supplier selections.  Policy 
and procedure will be communicated to relevant stakeholders, including current suppliers. 
 
 Preferential procurement targets 

Dates 2013 2014 2015 2016 2017 

Capital Goods 25% 27% 29% 31% 33% 

Services 50% 55% 60% 65% 70% 

Consumables 10% 13% 16% 19% 21% 

 
 
 
 
 

16.6 ENTEPRISE DEVELOPMENT 
 
A sustainable development plan has been prepared by Ntendeka Colliery to provide a framework for initiatives that 
promote the sustainability of employee households, as well as that of receiving communities and labour sending areas.  
The aim of the sustainable development initiatives is to assist the surrounding community and employees after mine 
closure.  The assistance will be provided in terms of supplementing livelihoods, since an important income generator 
(i.e. the mine) in the area would have ceased operations. 
 
In accordance with sustainable development strategies, Ntendeka Colliery intends to:  
 

 Plan and execute mining in a manner that adheres to the three cornerstones of sustainable development, 
namely: economical efficiency, social justice and environmental integrity; 

 Lead by example and positively influence other mining developments in the area to follow due legal 
requirements; and 

 Develop a framework for mine planning, operation and closure that satisfies legal requirements, achieves 
sustainable development and is flexible enough to accommodate change 

 
Ntendeka Colliery will further strive to assist small enterprises operating in the community to expand their business 
opportunities.  The formation of partnerships with local government and local organisations will be a key factor in 
determining the success thereof.  Similarly, the company has a firm belief in promoting community ownership of 
initiatives, as this is the only true way to promote long-term sustainable development, beyond the depletion of mineral 
resources.  The implementation of the community development model will also be achieved through this local 
partnership with the community.  In summary, the following steps will be implemented to generate a successful 
Sustainable Development Plan, which is applicable to the socio-economic development trends and needs of the area: 
 

 Step 1: Formulation and implementation of measures to assess socio-economic issues, impacts and 
responsibilities of Ntendeka Colliery through the undertaking of the SEBS.  The SEBS determines the impact of 
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the operation and ultimate closure on employees, major labour sending areas and surrounding communities.  
Social management measures will be proposed to mitigate impacts;  

 Step 2: This step will focus on identifying additional potential livelihood opportunities.  It involves undertaking 
livelihood investigations with affected or target communities, based on an analysis of regional development gaps 
and trends.  Detailed feasibility studies of potential livelihood projects will be conducted, and recommendations 
will be made for projects that will be most suitable; and 

 Step 3: This step focuses on enterprise creation through the generation of a basic community development 
model and establishment of a community development vision, which are able to provide alternative and 
sustainable opportunities to mine employees and other affected individuals.  This involves the identification of 
potential livelihood projects. 

 
Specifically, sustainable development projects will be implemented by the colliery once mining has commenced. The 
target spend towards Enterprise development is as yet undetermined and will be finalised in conjunction with all relevant 
parties prior to commencement of mining. 
 

16.7 SOCIO ECONOMIC DEVELOPMENT 

 
16.7.1 Socio-economic profile of surrounding region1 
 
The key socio-economic factors for the province, DM and LM, and potential labour sending areas are set out in Table 
below. 
 
Socio-Economic Profile of Surrounding Region as per Census 20018 

Socio-Economic Indicators Kwazulu Natal 
Amajuba 
District 
Municipality 

Dannhauser 
Local 
Municipality 

  

Population 

Total number of people 10 259 230 442 266 91 366 

 Total number of households 1 660 934 101 054 19010 

Average Household Size 4.7 4.4 5.1 

Brief Analysis 

The Dannhauser LM area has seen a steady decline in the population over the 
last 6 years. The decline can possibly be attributed to either the high prevalence 
of HIV and Aids related deaths or due to the fact that the education levels of 
persons  has increased substantially making it possible to move to larger centres 
where employment opportunities are greater   

Housing and basic services (% stated for households in the municipal areas) 

Formal Housing 

 

65.8% 

 

Informal settlements (separate 
stands and backyard dwellings) 

34.2% 

Pit latrines 69.3% 

No access to any toilet facilities 31.7% 

Piped water in dwelling 72.1% 

Rubbish removal 11.9% 

Electricity  81.6% 

Brief Analysis 

The majority of houses in the Dannhauser LM are in rural areas. Basic services 
such as water, electricity, sanitation and refuse removal seems to have increased 
to acceptable levels over the past 6 years. Housing is being addressed through 
projects as can been seen in the Integrated Development Plan.   

Educational profile of adults over 20 years of age 

No or limited primary education 

 

9.7% 

 

Completed primary education 32.3% 

Completed secondary 
education 

50.8% 

Completed Secondary with 
Tertiary Acceptance 

7.2% 

                                                 
1 Information sourced from the national 2001 census, Statistics SA – www.statssa.gov.za, Dannhauser IDP. 

U17-AZT-1083ESKOM-07-1118

http://www.statssa.gov.za/


 

 

29 
 

Socio-Economic Indicators Kwazulu Natal 
Amajuba 
District 
Municipality 

Dannhauser 
Local 
Municipality 

  

Brief Analysis 
Education levels have increased substantially over the last 6 years decreasing the 
previous illiteracy levels from 22% to 7%. This is in line with the trends of the larger 
Amajuba District area.  

Monthly income profile 

No income 

 

65.8% 

 

R1 to R1,600 per month 29.1% 

R1,601 to R6,400 per month 4% 

R6,401 to R51,200 per month 1.1% 

R51,201 and above 0% 

Brief Analysis 
The drastic decline in the mining sector has increased the zero income levels to 
the percentile as stated above. The majority of earners in the area average a 
monthly income of R 750.00 per month. 

 
16.8. Key economic activities 
 
In terms of the key economic activities the mining sector was a dominant industry in the province in 2001. Mining 
activities decreased dramatically post 2001 and this caused a substantial increase in the unemployment rate in the area. 
The major employer across provincial, regional and local level is the manufacturing sector, followed by the mining and 
then the agriculture and community services sector.  Agriculture is a mid-level contributor to employment. 
 
Ntendeka Colliery will focus on the LED priority areas as identified in the IDP of the Dannhauser LM with an emphasis 
on poverty alleviation and economic growth and development.  These need to be addressed taking cognisance of the 
fact that a significant proportion of the population have low educational levels combined with relatively high levels of 
unemployment.   
 
Consultation has been held with the LED management team for the Dannhauser LM.  During consultation, the LM 
highlighted that the vision for the long-term sustainability within their area of jurisdiction were in the agricultural and 
manufacturing sectors.  It was indicated that where possible, partnerships will be formed with other businesses operating 
in the area to ensure that synergistic results are felt in the local community.  In this regard, the municipality provided 
Ntendeka Colliery with a list of potential projects for consideration.  Proof of this consultation can be seen in Appendix 
II. 
  
Current strategic focus of LED initiatives in Dannhauser LM (2010/2011 IDP) 

 
 
 
 
 
 
 
 

The role of Ntendeka Colliery and its commitments in terms of the Socio Economic Development will be achieved 
through the implementation of a clear and comprehensive communication strategy.  Communication will be open and 
transparent and delivered in a language that is understandable to stakeholders. It is anticipated that Ikwezi Mining would 
contribute at least 1% of its Net Profit towards this endeavour.. 

 

 

17. PRICING 

Ikwezi Mining wishes to enter into a 5 year coal supply agreement with Eskom to supply coal on an FOT basis at a cost 
of R20/Mj/ton. In order to achieve a reasonable rate of return for costs incurred in the project, Based on Ikwezi’s 
understanding of Eskom’s pricing structure, Ikwezi understand that the price is somewhat higher than normal. However 
Ikwezi believes that this is a competitive price for the following reasons: 

 Guaranteed supply in excess of 100 000 tons per month; 

 High energy coal in excess of 25 Mj/kg; 

 Product is a washed product and as a result there is reduced contamination resulting in a lower abrasive index; 

Potential Projects 

Small scale contractor development 

Local flour mill 

Leather tannery 

Aqua-culture farming at Durnacol 

Jewellery manufacturing 
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 Ikwezi, at this stage is a single product operation and therefore international markets improvement would not 
detrimentally effect the quality and quantity of supply; 

 Ikwezi has a life of over twenty years at the current rate of production with opportunities to add 50% resources 
via transactions with neighbouring mineral rights holders; 

 Ikwezi’s infrastructure has been designed so that with minimal capital expenditure the rate of production can be 
doubled in an 18 month period; 

 Ikwezi has secured a private siding which will allow all coal to be railed to Eskom using existing rail infrastructure 
and decrease the current high truck volumes on the country’s roads; 

 Ikwezi is operating in one the most impoverished areas in South Africa and has taken this into account in terms 
of employment and procurement, etc. This policy does however attract a higher risk factor and cost as a large 
number of companies being dealt with are small or new companies. As such Ikwezi will mentor and financially 
support the growth of these businesses to a sustainable level; 

 The financial loss to Ikwezi by not exporting its product is not compensated for in the price being offered to 
Eskom but does provide a reasonable rate of return. The decision to pursue this course of action is not one 
based on financial gain but rather one more coupled with social obligation. Having said that, a substantial 
investment has been placed put into the project by investors, who would need to see a return on that investment 
in order for any agreement to be reached. 

 

In addition, Ikwezi is seeking funding of R200 million in order to finalise all construction activities and pay towards 
working capital in order to bring the colliery into production. The breakdown in terms of this capital requirement is as 
follows: 

 Eskom Power – 30 million 

 Water Infrastructure – 35 million 

 Siding construction – 35 million 

 Site Infrastructure including relocation – 20 million 

 Box Cut Development – 15 million 

 Site Establishment – 10 million 

 Working capital – 55 million 

 

18. CONCLUSION 

Ikwezi Mining (Pty) Ltd is a socially responsible junior miner that is fortunate to have a mining right over one of the last 
remaining sizeable coal resource in South Africa, outside of the Waterberg. Further it is located in one of the most 
impoverished areas in the country that has been underexploited in recent times in terms of mining. The company has 
embarked on building a substantial operation that would allow the consolidation of other smaller mineral rights in the 
area and thus provide longevity to the project. Although having a generally higher sulphur content and lower volatile 
content than coal from the Witbank coalfields, the product derived is nevertheless very marketable. The high energy 
content of the product makes it ideal for the export market given the trend of lower energy products now being exported. 

Given the current developmental state of the operation, (Ikwezi can produce coal in three months from deciding to start) 
Ikwezi is one of the few near production opportunities in the coal industry and certainly one of the very few long term 
projects outside of the Waterberg area. Its prime location means that Ikwezi is not constrained by the logistics that are 
affecting other producers while at the same time providing economic benefit to a very impoverished area of Kwa-Zulu 
Natal.  

The current stakeholders in Ikwezi have decades of experience and knowledge in the coal industry, both in terms of 
multinationals like BHP Billiton, as well as smaller junior miners like NuCoal. The company hence has a strong 
management team with ample production experience and additionally have secured agreements with reputable 
contractors via their long good standing in the mining industry. 

Ikwezi will be able to deliver in excess of 100 000 tons per month to Eskom at a reasonable cost with the ability to double 
this supply in 18 months, or sooner if power becomes available. Ikwezi firmly believes that this will go a long way towards 
alleviating any supply problems that Eskom may currently be having or will have in the near future. The benefit both 
regionally and nationally will be a real benefit that can be seen and be held up as a proud achievement and assist Eskom 
in with its current coal supply shortage. 

U17-AZT-1085ESKOM-07-1120



1

Rohan R. Hiles

From: Malesela Phukubje <PhukubM@eskom.co.za>
Sent: Sunday, 08 March 2015 20:01
To: Tshediso Matona; Tsholofelo Molefe; Venete Klein; viroshini naidoo; 

khozazw@telkomsa.net; baldwin ngubane; Romeo Kumalo; Mark Pamensky; 
chwayitam@yahoo.com; norman baloyi; nazia.c@vodamail.co.za; 
pat@patnaidoo.co.za

Cc: Zola Tsotsi; Wayne Venner; Leo Dlamini; Freddy Ndou
Subject: Board Memorandum and Resolutions 9th March 2015.docx

Good Evening Board Members, 
 
The Shareholder has through the Chairperson of the Board requested that we convene an urgent Board Meeting to 
consider and make a decision on the issues contained in the attached document. 
 
Urgent meetings are catered for under clause 13.9.4 of Eskom's Memorandum of Incorporation. It is proposed that 
the meeting commence at 10h00 in the Huvo Nkulu Boardroom at Megawatt Park. Board members who are unable 
to attend in person may participate by either video or telephone. 
 
Kindly revert with an indication of your availability for purposes of confirming whether there is a quorum or not. 
 
Best regards, 
 
Malesela Phukubje  I  Company Secretary 
Office of the Company Secretary  l   Office of the Chairman   l   Third Floor T36 
2 Maxwell Drive Megawatt Park    l   Tel   : +27 11 800 8542   l  Cell : +27 84 200 0087  l  Fax : +27 86 652 3139  l  
eFax: 0866523139  
E-mail : phukubm@eskom.co.za      
Secretariat website: http://sivmas045.eskom.co.za/corporate_secretariat/ 
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ESKOM SOC 

9TH MARCH 2015 
 

Memorandum 
The Company has implemented rolling restricted supply to all areas for a number of months. 
Notwithstanding the integration of Medupi unit 1, continued maintenance and unscheduled shut 
downs have and will inevitably cause ongoing planned and unplanned outages. The CEO is on public 
record as having forecast that these will continue for as much as 5 years. 

Medupi and Kusile are years behind schedule and tens of billions over budget. 

Lost revenue as a result of lost sales arising from supply not meeting demand runs into billions.  

Escalating funding shortfalls have increased the interest carrying cost beyond prudential limits. 

Eskom has been obliged to seek increasing funding from treasury. The forward forecast anticipates 
that funding shortfalls will continue. 

The Company has also been subjected to public embarrassment relating to tender and other 
expenditure disputes -some of which have becomes litigious. These compound current negative 
perceptions of Eskom. 

The impacts of these failings are numerous and the consequential risk extends far beyond the 
Company to all South Africans. Economic capacity is being severely restricted across all sectors and 
curtailed foreign and domestic investments postponed or cancelled outright. These in turn create a 
spiral effect with increasing unemployment and pressure on the fiscus. 

The past response by Eskom has been to offer the public little insight to the causes and little 
guidance to the future. Public announcements are often uninformative or silent. The perception is 
that there has been a tendency to deny and defend. As a consequence neither business nor the man-
in-the -street has any notion of what the future holds. That perception extends to a belief that - 
"neither does Eskom". This Board is duty bound to establish the facts and to address the causes and 
implications. 

Until this moment the Board has been entirely reliant on the Executive for information pertaining to 
these challenges. It is abundantly clear that this in itself is part of the problem. This Board has no 
independent and objective insight into the extent that some of our failings might be caused or 
exacerbated by management failure. Given the abnormal risks facing the Company and its 
obligations to the public, this board must know the facts - as unpalatable as they might be.  

The Board is also in an unenviable position as it is known that the Executive relationship with the 
shareholder can at times be more engaging that it is with the Board. While this Board can have no 
quibble with close shareholder relationship this may not be a substitute for proper and sound 
corporate governance.  
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Given the severe risk of further outages and little independent understanding of the facts, there it is 
critical that the Board act immediately - to establish first-hand the causes of these challenges 

It is recommended that the Board urgently authorise and mandate an independent, external enquiry 
to establish the facts of the current difficulties. This enquiry must be unfettered by management and 
the Board and other policy stakeholders. It must be seen to be credible and objective. It must have a 
mandate to be penetrating and unhindered.  

The Board must ensure that it creates the space and environment within the company and amongst 
stakeholders for the investigators to fulfil this mandate unimpeded and without influence. 

The resolution before the Board provides the authority for such an enquiry.  

In order to facilitate the urgent and independent execution of this resolution, a further resolution 
provides the delegation of the selection, mandating and contracting (including terms of reference) 
and oversight of the enquiry to a board subcommittee. While this subcommittee remains 
accountable to the full Board, the subcommittee should have the Board's delegated authority to take 
all such steps and measures as the subcommittee deems necessary to ensure the fulfilment of the 
mandate, as the board would itself have. 

There is therefore an urgent and pressing need for the Board to gain first-hand an unabridged review 
of the facts and their impact. 
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ESKOM SOC 

DECISION RECORD OF THE BOARD 
9TH MARCH 2015 

 

Resolution 
1. That this Board resolves that there are exceptional circumstances demanding the necessity 

for an urgent meeting of the Board of Directors. Ordinarily notice of at least 7 days is 
required. Due to these exceptional circumstances (recorded in the memorandum) this Board 
resolves to accept short notice and to receive and consider the notice and resolutions of this 
meeting.  

2. That this Board resolves that an external and independent enquiry be set up to investigate 
and determine the facts relating to the current technical, commercial and structural status 
and any acts and/or omissions that have contributed to the current deficiency of generating 
and distribution capacity of Eskom. 

3. That the Board resolves to appoint a Board subcommittee comprising Zola Tsotsi, 
Chairperson of the Board, Ms Chwayita Mabude, Chairperson of Audit and Risk Committee 
and Zethembe Khoza, Chairperson of People and Governance Committee, mandated with 
delegated authority of the Board to determine the terms of reference of the enquiry; the 
selection, mandating and contracting of the independent investigators; and the oversight of 
the enquiry. The subcommittee shall have the Board's delegated authority to take all such 
steps and measures as the subcommittee deems necessary to ensure the unfettered 
fulfilment of this mandate, as the board itself would have such power and authority, and 
further, without limitation, to ensure that the environment within the Company does not 
hinder or create a perception of hindering the enquiry and to take all such necessary steps to 
ensure such. 

4. That the Board authorises the Chairperson in consultation with the Minister and the Minister 
of Finance to approve expenditure sufficient and necessary to fund this enquiry. 

5. That this enquiry shall be required to present its final report to the Board, the Minister and 
the Presidency no later than the 30th June 2015. 

6. That the subcommittee shall have the authority to deviate from the requirements of Eskom’s 
Procurement Policies and Procedures as is necessary given the target to complete the 
investigation within 3 months (urgency) and to appoint such persons or entities to conduct 
the enquiry that are independent of Eskom and free of any influence or suspicion of 
influence of any party that might have any effect on the enquiry, save that the subcommittee 
shall if required provide reasons to the Ministry of Finance for any such deviations. 
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Resolution 1 

Approved  Not Approved  
 

Resolution 2. 

Approved  Not Approved  
 

Resolution 3. 

Approved  Not Approved  
 

Resolution 4 

Approved  Not Approved  
 

Resolution 5 

Approved  Not Approved  
 

Resolution 6 

Approved 
 
 

 Not Approved  

 

Conditions / Follow-up Actions: 
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Members: Signature: 

1. Zola Tsotsi  

2. Tshediso Matona  

3. Tsholofelo Molefe  

4. Ms Chwayita Mabude  

5. Norman Tinyiko Baloyi  

6. Dr Pathmanathan Naidoo  

7. Venete Klein  

8. Nazia Carrim  

9. Romeo Kumalo  

10. Mark Vivian Pamensky  

11. Zethembe Khoza  

12. Dr Baldwin Sipho Ngubane  

13. Devapushpum Viroshini 
Naidoo 
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1

Rohan R. Hiles

From: Venete Klein <venete@kleininc.co.za>
Sent: Sunday, 08 March 2015 22:49
To: Zola Tsotsi; Malesela Phukubje
Subject: Urgent meeting 9/3

Dear Chairperson 
 
Pls accept my apologies for tomorrow's meeting as I will be out of town in the morning. 
 
Should you however not be quarate, I am back in Jhb at 18;00 and would be available for a meeting in the evening, 
given the significance of this gathering. 
 
Having read the proposed discussion & resolution being sought, I would like to be included in the working 
committee to deal with the issues as articulated in your document. The reason for this is as Chair a  statutory board 
sub committee, I feel that I will add value in helping with the process. 
 
Kind regards  
 
Sent from my iPhone 
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14. ACTIVITIES AT DPE AND VARIOUS SOCS DURING MINISTER BROWN’S TENURE 

14.1. We determined that Minister Brown served as the DPE Minister from 26 May 2014 to 27 
February 2018. 

14.2. The table below reflects key officials that served during Minister Brown’s tenure as the 
Minister of Public Enterprises: 

 

Minister Lynne Brown 
Advisors to the Minister Annelize van Wyk  

Professor Daniel Plaatjies 
Spokesperson Colin Cruywagen 
DG Mogokare Richard Seleke 
Acting DG Matsietsi Mokholo  

Kgathatso Tlhakudi 
Chief of Staff Mziwonke Jacobs 

Khalid Sayed 
Justine De Allande 

 

14.3. PROCESS FOLLOWED BY DPE IN THE APPOINTMENT OF BOARD MEMBERS DURING 
MINISTER BROWN’S TENURE 

14.3.1. According to Mokholo, the practice of not having board appointment framework continued 
during Minster Brown’s tenure at DPE.  

14.3.2. According to Mokholo, during Minister Brown’s tenure, DPE adopted a board database and 
appointment framework relating to the appointment of board members to SOCs.  

14.3.3. Ruthnam provided us with a board database and appointment framework,1 which illustrates 
the appointment process as follows: 

Skills review and identification:  

14.3.3.1. The Board members should have the combination of skills necessary to carry out their 
work.  

14.3.3.2. It is important to identify the skills required for each SOC Board following a skill review 
and performance assessment for the previous year alongside an assessment for future skills 
requirement. 

14.3.3.3. The skills-based process reinforces the role of shareholders in identifying the 
requirement for a particular position on a SOC Board. Every vacancy creates an opportunity to reassess 
the needs of a Board, and the skills and experience that will best complement the talents of the other 
board members. 

Identifying suitable candidates 

                                                             
1 Exhibit 36 
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14.3.3.4. Identify suitable well qualified candidates who reflect the demographic diversity of 
South Africa from the Board Database.  

14.3.3.5. The Board performance assessment and skills review provides criteria for each sector 
team to determine the suitability of candidates. 

Candidate screening and vetting  

14.3.3.6. Candidates should be screened through the CIPC or other databases to determine the 
number of Board seats the candidates hold as well as other reference, credit and background checks. 

Selection and short-listing  

14.3.3.7. From the identified candidates, selection and shortlist proposed suitable candidates 
by matching such candidate’s competencies and skills with the relevant SOC Board’s skills 
requirements and other relevant shareholder requirements. 

Interviews  

14.3.3.8. Ministry (and LGR) may interview shortlisted candidates to confirm their suitability 
for the specifically identified Board seat.  

Obtain Minister’s approval 

14.3.3.9. Submit their shortlisted candidates as well as the recommended candidates for the 
relevant Board to Minister for his/her approval. 

Cabinet approval  

14.3.3.10. Once the Minister approves the recommended candidates, the submission is 
prepared for Cabinet endorsement. 

Appointment 

14.3.3.11. Following the Cabinet approval, the candidate is formally notified of his/her 
appointment, including the terms and conditions of the appointment.   

14.3.3.12. A Board member may be appointed for a second term to ensure stability in Board 
dynamics and to recognise the significant intellectual investment in being a good director.  Such re-
appointment should be subject to the director’s performance and his/her skills continuing to be 
relevant to the business. 

14.3.4. We determined that Orateng Motsoai (“Motsoai”) issued a memorandum dated 22 
September 2014 to Minister Brown titled “To obtain approval for the advertisement nomination of 
suitable candidates for inviting appointment to the boards of directors of state-owned companies 
within the portfolio of the Department of Public Enterprises”. 

14.3.5. The purpose of the memorandum was to brief Minister Brown on the board appointment 
methodology. The memorandum further sought to obtain Minister Brown’s approval for the 
advertisement calling for nominations of suitable persons for possible appointment to the SOC boards.  

14.3.6. According to the memorandum, interested persons were required to be persons who were 
suitable to serve on the SOC boards by virtue of amongst others, their qualifications and expertise, 
skills, experience and business acumen. 
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14.3.7. The memorandum further indicated that interested parties must be nominated and must 
submit an application form by means of a nomination form.  

14.3.8. According to the memorandum the board appointment process would inter alia include the 
following: 

14.3.8.1. Shortlisting process whereby the most appropriate candidates will be shortlisted; 

14.3.8.2. Departmental security screening and vetting process;  

14.3.8.3. Submission to the Minister for consideration and approval; and 

14.3.8.4. Final selection once the minister is satisfied.  

14.3.9. We determined that the memorandum was prepared and signed by Shelly Pather and 
Ruthnam on 23 September 2014 respectively. Minister Brown approved the memorandum on the 
same date.  

14.3.10. In her written response, Minister Brown stated that “the administration of Boards was 
managed by the Legal and Governance Unit in DPE.  They had procedures and manuals for the 
appointment of Boards.  I inherited the procedure and simply adhered to it”. 

14.3.11. Based on the memorandum, Minister Brown was familiar with the board appointment 
process. We however noted that there were various board appointments made during Minister 
Brown’s tenure as DPE minister that did not follow the formal process reflected above. 

 

14.4.24. We determined that on 11 May 2015, Davids sent an email to Jumarie Botha (“Botha”) 
and Ruthnam and copied Annelize van Wyk and Mokholo with subject “3 x Boards – SA Express – Denel 
– Eskom”.2 

 

14.5. THE INTRODUCTION OF INFOPORTAL1@ZOHO.COM TO ADVANCE STATE CAPTURE 

14.5.1. A lot has been said and written by various individuals and media on the issues relating to the 
e-mail address infoportal1@zoho.com. 

14.5.2. We provided an extensive narration of the infoportal1@zoho.com e-mail address and the 
identities of the individuals behind it in our report to National Treasury issued on 15 November 2018. 

14.5.3. In the said report, we referred to various SOC executives and board members who sent or 
received emails from the infoportal1@zoho.com e-mail address. 

14.5.4. During the current investigation, we determined that there were various DPE officials who 
received or sent emails to the infoportal1@zoho.com e-mail address. 

14.5.5. During our review of the DPE emails, we obtained various email communication between 
infoportal1@zoho.com and Kim Davids (“Davids”) (anckimwc@gmail.com) in respect of various board 
appointments at SOCs and the sharing of Department confidential information.  

                                                             
2 Exhibit 43 
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14.5.6. The various email communication suggests that infoportal1@zoho.com and Davids facilitated 
state capture by ensuring that certain individuals were appointed as board members/non-executive 
directors at different SOCs. 

14.5.7. Davids was appointed at the DPE as the PA to Minister Brown. 

14.5.8. We determined that in July 2016, Seleke converted Davids’ contract of employment from fixed 
term to a permanent contract. 

 

Request for the approval of the Denel board appointments 

14.6.34. We determined that on 11 May 2015, Makobe issued a memorandum to Minister 
Brown requesting the Minister to approve an urgent submission of Cabinet Memoranda number 3, 4 
and 5 of 2015 on the appointment of new members to the Boards of SAX, Denel and Eskom.3   

 

RESPONSE ON THE WAR ROOM ASSESSMENT 

14.7.9. We determined that on 16 July 2015,4 Davids forwarded an e-mail titled “Response on the war 
room assessment Assessment” from Kim.Davids@dpe.gov.za to anckimwc@gmail.com.  

14.7.10. We determined that Davids forwarded the said e-mail, stating the following 
“Herewith draft letter. ...your views please. Thanks Kim Davids”. We however noted that the 
recipient’s e-mail address was not reflected thereon. 

14.7.11. We determined that on 17 July 2015, infoportal1@zoho.com responded and sent an 
e-mail to Davids’ email address anckimwc@gmail.com stating that “please remove the part about 
guidance from IMC…Please add a clause whereby its is stated that significant changes have now been 
made and that you need more time before presenting to the IMC so request the IMC be postponed for 
a quarter to allow the changes to take effect 

This protects from unnecessary issues being raised in this forum now”. 

14.7.12. We noted that there was no attachment to the e-mail dated 17 July 2015 from 
infoportal1@zoho.com to Davids. 

14.7.13. The document that was attached to the original email was a draft response letter in 
respect of the Electricity War Room from Minister Brown to Saul. 

14.7.14. We determined that on the same day (i.e. 17 July 2015), Davids sent an email to 
Minister Brown stating that:  

“Dear Mam 

Herewith please find below in relation to draft ADG letter to war room.  

Slamat/regards  

Kim” 
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14.7.15. We determined that in December 2014, Cabinet announced that a war room had been 
set up to oversee the implementation of a five point plan to address the electricity challenges facing 
the country.  

14.7.16. The war room comprised the Departments of Energy, Cooperative Governance and 
Traditional Affairs, Public Enterprises, National Treasury, Economic Development, Water and 
Sanitation and Eskom, as well as technical officials. 

14.7.17. It is evident that Davids worked closely with infoportal1@zoho.com to amend 
Minister Brown’s response on the war room assessment. 

14.7.18. Davids could not have interacted with infoportal1@zoho.com without Minister 
Brown’s instruction and/or knowledge. 

14.7.19. Infoportal1@zoho.com was involved in the responses prepared for Minister Brown in 
respect of the war room.  

14.7.20. We determined that on 19 August 2015, infoportal1@zoho.com sent an email titled 
“Q&A revised” to Davids on email address styled anckimwc@gmail.com stating “Amended”.5 Attached 
to the email were questions and answers in respect of the state of SOCs.  

14.7.21. We noted that the said questions and answers document was created by Colin 
Cruywagen on 19 August 2015 and last modified by Ashok on the same date. A possibility exists that 
the Ashok referred to above maybe Ashok Sharma who was appointed as the Eskom board member 
in 2011.   

CONCLUSIONS RELATING TO THE ELECTRICITY WAR ROOM 

14.7.22. Davids shared confidential information in respect of the Ministers responses to the 
war room assessment with infoportal1@zoho.com; and  

14.7.23. Davids’ sharing of confidential information relating to the war room with the Guptas 
or their associates may have compromised the operations of the electricity war room.  

RECOMMENDATIONS RELATING TO THE ELECTRICITY WAR ROOM 

14.7.24. Based on our findings, we recommend that Davids should be subpoenaed to the 
Zondo commission to explain why she was in contact with infoportal1@zoho.com in respect of the 
war room.  

DPE Position regarding investigations commissioned by Eskom Board 

14.7.25. We determined that on 28 August 2015, Davids sent an e-mail titled Eskom Memo 
from Kim.Davids@dpe.gov.za to anckimwc@gmail.com.6 

14.7.26. Attached to the e-mail was a decision memorandum dated 14 August 2015 addressed 
to Minister Brown from Makololo. 

14.7.27. The subject of the decision memorandum was DPE Position regarding the 
investigation commissioned by the Eskom Board into the Status of the Business and Challenges 
Experienced by Eskom. 
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14.7.28. The purpose of the memorandum was to provide the Minister with the Department’s 
analysis and view of Eskom’s Preliminary Report on the status of the Eskom Business and the 
challenges experienced by Eskom.  

14.7.29. The decision memorandum was prepared by the following individuals: 

14.7.29.1. Loice Mtetwa, 

14.7.29.2. Orateng Motsoai; 

14.7.29.3. Melanchton Makobe; and 

14.7.29.4. Makgola Makololo. 

14.7.30. We determined that the decision memorandum was signed by Mokholo in her 
capacity as Acting Director General. 

14.7.31. We noted that Minister Brown and Gratitude Magwanishe had not signed in the space 
provided. 

14.7.32. It is not clear why Davids forwarded the document to her private e-mail address.  

14.7.33. A possibility exists that Davids may have forwarded the document to her private e-
mail address in order to share it with Infoportal1@zoho.com. 

 

14.8. THE APPOINTMENT OF THE ESKOM BOARD 

14.8.1. During our review of the DPE emails, we determined that infoportal1@zoho.com played a role 
in the composition of various Eskom board sub-committees.  

14.8.2. We determined that on 6 March 2015, infoportal1@zoho.com sent an email titled: “Eskom 
Committee” to Davids on email address styled anckimwc@gmail.com proposing various Eskom sub-
committees . 

14.8.3. The following committees were proposed in the said email from infoportal1@zoho.com to 
Davids: 

14.8.4. Audit & Risk 

14.8.4.1. New Lady CA (Chair); 

14.8.4.2. Viroshni Naidoo; 

14.8.4.3. Nazia Carrim; 

14.8.4.4. Romeo Khumalo; and  

14.8.4.5. Norman Baloyi. 

14.8.5. Tender & Procurement  

14.8.5.1. Ben Ngubane (Chair); 

14.8.5.2. Zethembe Xhosa [sic]; 

14.8.5.3. Nazia Carrim; and 
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14.8.5.4. Chwayita Mabude. 

14.8.6. IFC 

14.8.6.1. Mark Pamensky (Chair); 

14.8.6.2. Pat Naidoo; 

14.8.6.3. Zathembe Khoza; 

14.8.6.4. Venette Klein; and  

14.8.6.5. Zola Tsotsi.  

14.8.7. People & Governance 

14.8.7.1. Chwayita Mabude (Chair); 

14.8.7.2. Ben Ngubane; 

14.8.7.3. Chwayita Mabude; 

14.8.7.4. Romeo Khumalo; and 

14.8.7.5. Venette Klein.  

14.8.8. Social & Ethics 

14.8.8.1. Venete Klein (Chair); 

14.8.8.2. Pat Naidoo; 

14.8.8.3. Viroshni Naidoo; 

14.8.8.4. Norman Baloyi; and 

14.8.8.5. Zola Tsotsi. 

14.8.9. Emergency Task Team and New Build 

14.8.9.1. Zethembe Xhosa [sic] (Chair); 

14.8.9.2. Ben Ngubane; 

14.8.9.3. New Lady CA; 

14.8.9.4. Viroshni Naidoo; and  

14.8.9.5. Nazia Carrim.  

14.8.10. During our consultation with Mokholo, she indicated that DPE would only be 
responsible for appointing the statutory committees which include the following: 

14.8.10.1. Audit and Risk Committee; 

14.8.10.2. Social and Ethics Committee; and 

14.8.10.3. Remuneration committees.  
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14.8.11. Based on the review of the infoportal1@zoho.com email, infoportal1@zoho.com 
recommended names for two statutory committees namely the Audit and Risk committee and the 
Social and Ethics committee. 

14.8.12. The above infoportal1@zoho.com email is an indication that the formation of Eskom 
board committees was facilitated by Davids and external individuals not in the employ of Eskom and 
DPE.  

14.8.13. We were provided with a copy of an undated Eskom board resolution appointing 
board members to various committees.7 According to the draft resolution, the following board 
members were appointed to the various committees: 

Audit and Risk Committee 

14.8.13.1. C Mabude as member and Chairperson; 

14.8.13.2. N Carrim; 

14.8.13.3. R Khumalo; and 

14.8.13.4. V Naidoo 

Social, Ethics and Sustainability Committee 

14.8.13.5. V Klein as a member and Chairperson; 

14.8.13.6. P Naidoo; and  

14.8.13.7. V Naidoo.  

People and Governance Committee   

14.8.13.8. V Klein as member and Chairperson; 

14.8.13.9. R Khumalo; 

14.8.13.10. B Ngubane; and 

14.8.13.11. Z Khoza.  

Board Tender Committee 

14.8.13.12. N Carrim as member and Chairperson; 

14.8.13.13. C Mabude; 

14.8.13.14. Z Khoza; and  

14.8.13.15. P Naidoo. 

Investment and Finance Committee 

14.8.13.16. M Pamensky as member and Chairperson; 

14.8.13.17. Z Khoza; 

14.8.13.18. V Klein; and 
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14.8.13.19. C Mabude.  

Recovery & Build Programme  

14.8.13.20. P Naidoo; 

14.8.13.21. V Naidoo; 

14.8.13.22. N Carrim; and 

14.8.13.23. B Ngubane.  

14.8.14. According to the draft resolution, the Build Programme Review and the Eskom 
Emergency Task Team Committee had been merged into one committee.  

14.8.15. Based on our review of the draft resolution and the infoportal1@zoho.com email 
dated 6 March 2015, we determined that at least 3 members recommended by 
infoportal1@zoho.com were appointed to various committees as reflected in the draft resolution.  

14.8.16. Below is a summary of the individuals recommended by infoportal1@zoho.com and 
appointed to the various Eskom committees: 

 

Audit and Risk Committee 

Infoportal1@zoho.com  
proposed sub-committee 

Actual Eskom sub-committee composition 

New Lady CA (Chair)  
Viroshni Naidoo V Naidoo 
Nazia Carrim N Carrim 
Romeo Khumalo R Khumalo 
Norman Baloyi  
 C Mabude as member and Chairperson 

 

Tender & Procurement 

Infoportal1@zoho.com  
 
PROPOSED SUB-COMMITTEE 

ACTUAL ESKOM SUB-COMMITTEE 
COMPOSITION 

Ben Ngubane (Chair)  
Zathembe Xhosa [sic] Z Khoza 
Nazia Carrim N Carrim as member and Chairperson 
Chwayita Mabude C Mabude 
 P Naidoo 

 

Investment and Finance Committee 

 

Infoportal1@zoho.com 
 
PROPOSED SUB-COMMITTEE 

ACTUAL ESKOM SUB-COMMITTEE 
COMPOSITION 

Mark Pamensky (Chair) M Pamensky as member and Chairperson 
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Pat Naidoo  
Zathembe Khoza Z Khoza 
Venette Klein V Klein 
Zola Tsotsi  
 C Mabude 

 

Social, Ethics and Sustainability Committee 

 

Infoportal1@zoho.com 
 
PROPOSED SUB-COMMITTEE 

ACTUAL ESKOM SUB-COMMITTEE 
COMPOSITION 

Venete Klein (Chair) V Klein as a member and Chairperson 
Pat Naidoo P Naidoo 
Viroshni Naidoo V Naidoo 
Norman Baloyi  
Zola Tsotsi  

 

Recovery & Build Programme 

 

Infoportal1@zoho.com 
 
PROPOSED SUB-COMMITTEE  
 

 
ACTUAL ESKOM SUB-COMMITTEE 
COMPOSITION 

Zethembe Xhosa [sic] (Chair)  
Ben Ngubane B Ngubane 
New Lady CA  
Viroshni Naidoo V Naidoo 
Nazia Carrim N Carrim 
P Naidoo  

 

14.8.17. It would appear that the individuals proposed on the Eskom sub-committees by 
infoportal1@zoho.com were communicated to the Eskom board for implementation. A possibility 
exists that either Davids or Minister Brown communicated the proposed composition to the Eskom 
board for implementation.    

14.8.18. As reflected above, Ngubane was recommended by infoportal1@zoho.com to be the 
Chairperson of the Board Tender Committee. According to a memorandum dated 9 April 2015 from 
Motsoai to Minister Brown, Ngubane was removed from the Board Tender Committee by virtue of his 
appointment as the interim Chairperson of the Eskom board.  

14.8.19. The said memorandum to Minister Brown further indicated that Pamensky, Khumalo 
and P Naidoo had conflict of interest wherein they had current/potential/related business interest in 
companies that held contracts or had been awarded contracts by Eskom.  
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14.8.20. According the memorandum, the Eskom interim Chairperson, Ngubane indicated that 
an independent assessment would be conducted to determine the materiality of the contracts. We 
were not provided with the letter written by Ngubane.  

14.8.21. We determined that the memorandum was approved by Minister Brown on 20 April 
2015. 

14.8.22. We further determined that Motsoai issued a memorandum dated 21 October 2014 
to Minister Brown recommending the appointment of the Eskom Board.  

14.8.23. According to the memorandum, the following were the proposed new appointments: 

14.8.23.1. Ben Ngubane; 

14.8.23.2. Chwayita Mabude; 

14.8.23.3. Venete Klein; 

14.8.23.4. Nazia Carrim; 

14.8.23.5. Romeo Kumalo;  

14.8.23.6. Mark Pamensky; 

14.8.23.7. Zethembe Khoza; 

14.8.23.8. Tshediso Matona; and 

14.8.23.9. Tsholofelo Molefe.  

14.8.24. We noted that Simphiwe Makhathini (“Makhathini”) raised concerns in respect of the 
composition of the board by writing the following comments “I’m concerned about the skills of the 
proposed Board. It doesn’t address the challenges Eskom is facing. I would recommend that with the 
vacancies, we seriously look at strengthening those areas”.  

14.8.25. We noted that despite the concerns raised by Makhathini the memorandum was 
recommended by Mokholo and approved by Minister Brown.  

CONCLUSIONS ON ESKOM BOARD COMPOSITION 

14.8.26. Based on the findings discussed above, we conclude that the composition of the 
Eskom board sub-committees was influenced by infoportal1@zoho.com; and 

14.8.27. A possibility exists that the influence of the composition of the Eskom board through 
infoportal1@zoho.com may have been done to facilitate contracts to be awarded to the Gupta linked 
entities.  

RECOMMENDATIONS ON ESKOM BOARD COMPOSITION 

Based on the findings discussed above, we recommend that as follows: 

14.8.28. Davids should be subpoenaed to the Zondo Commission to inter alia explain: 

14.8.28.1. Why she communicated with infoportal1@zoho.com in respect of the Eskom board 
committees; 

14.8.28.2. Her relationship with infoportal1@zoho.com; 
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14.8.28.3. Who she was in contact with when communicating with infoportal1@zoho.com;   

14.8.28.4. Who instructed her communicate with infoportal1@zoho.com; 

14.8.28.5. Who provided her with the email address infoportal1@zoho.com.  

14.8.29. DPE and Eskom should investigate whether any of the abovementioned Eskom 
committees approved decisions that benefited Gupta linked entities (i.e. Tegeta decisions).  

14.8.30.  DCPI should subpoena the hosting service provider of infoportal1@zoho.com 
in order to obtain all emails linked to the said email address. The investigation of the said emails would 
be in the best interest of the country and State Capture commission to establish the extent of capture 
conducted by infoportal1@zoho.com. 

 

14.9. APPOINTMENT OF GIOVANNI LEONARDI AT ESKOM 

14.9.1. We determined that on 16 April 2015,8 Davids forwarded an email titled “CV for DPE 
database” from Kim.Davids@dpe.gov.za to anckimwc@gmail.com. Attached to the email was 
Giovanni Leonardi’s CV.  

14.9.2. We further determined that on the same day i.e. 16 April 2015, Davids sent an email to 
infoportal1@zoho.com stating “Fyi below....send me please a answer for Mam to revert to this below. 

Much appreciated.  

Kind regards 

Kim Davids” 

14.9.3. We noted that infoportal1@zoho.com responded to Davids email by stating that “Will do. 
Please give me till noon”. Davids responded to the email by stating “Ok. Thanks very much. Kim 
Davids” 

14.9.4. We determined that Giovanni Leonardi was appointed onto the Eskom board during Minster 
Browns tenure as DPE minister.  

14.9.5. We determined that on 11 May 2015, Davids sent an email to Botha and Ruthnam and copied 
Annelize van Wyk (Special Advisor to Minister Brown) and Mokholo . The subject matter of the email 
was “3 x Boards – SA Express – Denel – Eskom”.  

14.9.6. In the email, Davids indicated that as discussed with Minister Brown and her direction, the 
following was the Eskom board nominations for the Cabinet memorandum: 

14.9.7. Mariam Cassim; and 

14.9.8. Leonardi Giovanni.  

14.9.9. We determined that the “Leonardi” that was recommended to the Eskom board as per email 
dated 11 May 2015 was Giovanni, who’s CV was sent to Davids by infoportal1@zoho.com on 16 April 
2015.  

                                                             
8 Exhibit 65 
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14.9.10. We determined that a letter of appointment dated 20 May 2015 was signed by 
Minister Brown,9 appointing Giovanni as a Non-Executive Director to the Eskom Board.  

14.9.11. According to the letter, Giovanni’s appointment was effective from 25 May 2015 for 
a period of three years.  

14.9.12. We noted that Giovanni did not sign the acceptance letter however, he did serve on 
the Eskom board. 

14.9.13. We were not provided with supporting documents reflecting who nominated 
Giovanni to the Eskom board. The said information was requested on numerous occasions, however, 
it was not provided to us as at date of this report.  

14.9.14. There is no evidence that Giovanni was subjected to a shortlisting, screening and 
vetting process as required by the Department.  

14.9.15. We noted from Giovanni’s CV and appointment letter that his address was reflected 
as Via Valòn 3, CH-6743 Bodio, Switzerland.  

14.9.16. Giovanni served on the Eskom board until he resigned on 19 January 2018. Minister 
Brown accepted Giovanni’s resignation on 20 January 2018.  

14.9.17. We determined that Giovanni had served on the Eskom board for approximately 2 
years and 7 months before he tendered his resignation.  

14.9.18. It is evident that Giovanni’s CV was sent to Davids to enable her to facilitate his 
appointment on the Eskom board.  

14.9.19. The communication between Davids and infoportal1@zoho.com above is a clear 
indication that she was communicating on behalf of Minister Brown. As indicated above, Davids could 
not have acted or communicated with infoportal1@zoho.com without the knowledge of Minister 
Brown. 

14.9.20. In her response to questions relating to Giovanni’s appointment on the Eskom board, 
Minister Brown indicated that “Like other names, Giovanni Leonardo’s name came to me as part of a 
list in the normal course of the process. I had some doubts, but after looking at the CV, I thought 
international electrical expertise would be valuable”. 

14.9.21. Minister Brown further indicated that Giovanni was appointed in line with 
Department’s procedures and manuals for the appointment of Boards. As indicated above, there is no 
evidence that Giovanni was subjected to a shortlisting, screening and vetting process as required by 
the Department. 

14.9.22. Giovanni’s appointment as an Eskom board member therefore did not follow the 
department’s procedures as indicated by Minister Brown. 

14.9.23. Giovanni’s CV from infoportal1@zoho.com to Davids is another indication of the 
collaboration that was taking place in board appointments at SOCs.  

CONCLUSIONS RELATING TO GIOVANNI’S APPOINTMENT TO THE ESKOM BOARD 

Based on the findings discussed above, we conclude as follows: 

                                                             
9 Exhibit 67 

U17-AZT-1106ESKOM-07-1141



Second Draft report:  Forensic investigation into allegations at Transnet and Eskom  

14 
 

14.9.24. Inforportal1@zoho.com and Davids worked closely together to facilitate the 
appointment of Giovanni to the Eskom board; 

14.9.25. A possibility exists that Giovanni was recommended and placed at Eskom to pursue 
certain agendas and mandates that would benefit entities linked to the Guptas; and 

14.9.26.  Giovanni was not subjected to a transparent recruitment process which 
included nominations, shortlisting, security screening, vetting and interviews. 

RECOMMENDATIONS RELATING TO GIOVANNI’S APPOINTMENT OF THE ESKOM BOARD 

Based on the conclusions discussed above, we recommend that DPE considers the following: 

14.9.27. DCPI should subpoena the hosting service provider of infoportal1@zoho.com in order 
to obtain all emails linked to the said email address. The investigation of the said emails would be in 
the best interest of the country and State Capture commission to establish the extent of capture 
conducted by infoportal1@zoho.com.    

14.9.28.  Davids should be subpoenaed to the Zondo Commission to inter alia:  

14.9.28.1. Explain her relationship with infoportal1@zoho.com 

14.9.28.2. Who she was in contact with when communicating with infoportal1@zoho.com;  

14.9.28.3. Who instructed her to communicate with infoportal1@zoho.com; 

14.9.28.4. Who provided her with the email address infoportal1@zoho.com.  

14.9.29. DPCI to investigate if Davids, Giovanni and any other role player received gratification 
in terms of the Prevention and Combating of Corrupt Activities Act. 

14.9.30. Investigate whether Giovanni facilitated transactions that benefited Gupta linked 
entities. 

 

 

14.11. APPOINTMENT OF BOARD MEMBERS AT SAFCOL 

14.11.10. We determined on 6 July 2015 at 9:43, Botha sent an e-mail to Davids and copied Van 
Wyk . Botha indicated the following in the said emails: 

14.11.10.1. “Kim, sorry for bothering you as I know you are on leave. 

I see from the list of Safcol docs that Ms Nazia Carrim is on your New Board, she already sit on the 
Eskom Board. Please advise. 

Thank you”  

14.11.11. Davids responded to Botha’s e-mail on the same day at 09:53 confirming that Nazia 
Carrim was on the Eskom board and further that she could be nominated for other boards as well. 

14.11.12. It was reported in the media that Nazia Carrim is married to Essa’s cousin, Muhammed 
Noor Hussein. 

14.11.13. There is no evidence that the SAFCOL board was subjected to a nomination, 
shortlisting, screening and vetting process as required by the Department.  
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14.11.14. We obtained SAFCOL’s 2016 integrated report and noted that the following 
individuals were appointed to the SAFCOL board on 18 August 2015: 

 

 

14.12. APPOINTMENT OF BOARD MEMBERS AT ALEXKOR  

14.12.1. We determined that on 16 July 2015,10 Davids sent an email to infoportal1@zoho.com 
from her private e-mail address styled anckimwc@gmail.com. The title of the e-mail was “Trevern's 
CV”. In the email, Davids stated the following: 

“Dear Saleem Herewith cv for Alexkor board as discussed”.  

14.12.2. We noted that Trevern Marais Haasbroek’s CV and a motivation letter purportedly 
prepared by Trevern and dated 15 July 2015 were attached to the said email.  

14.12.3. The e-mail above is an indication that Davids was communicating to a certain 
Saleem/Business Man.   

14.12.4. We further determined that on 20 July 2015 Davids forwarded Haasbroek’s CV from 
her private e-mail address (anckimwc@gmail.com) to her DPE e-mail address styled 
Kim.Davids@dpe.gov.za. 

14.12.5. On 20 July 2015 at 10:57, Davids sent an e-mail to Botha and Ruthnam. In the said e-
mail, Davids inter alia indicated the following: 

“Herewith attached please find remainder of List of Board names and CV’s”  

14.12.6. We noted that Haasbroek was one of the board members on the list. 

 

 

Appointment of Richard Seleke at DPE 

17.47. We determined that on 21 June 2015,11 blueberries.slk@gmail.com sent an email to 
infoportal1@zoho.com titled “Richard CV” stating the following: 

“evening sir' 

please find attached my CV and supporting documents. 

Regards 

Richard” 

17.48. We determined that on the same date i.e. 21 June 2015,12 infoportal1@zoho.com forwarded 
Richard Seleke’s CV to Davids on email address anckimwc@gmail.com stating “Hi Madam  

As per sir. This is the candidate for dg. Is it possible for him to meet madam on Tuesday?  

                                                             
10 Exhibit 76 
11 Exhibit 100 
12 Exhibit 101 
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Regards”. 

17.49. Attached to the email was Richard Seleke’s CV and qualifications. 

17.50. We determined that on 23 June 2015 at 4:44 PM,13 Davids forwarded Seleke’s CV from her 
personal e-mail address to her DPE e-mail address. 

17.51. It should be noted that at the time that Seleke’s CV was sent to infoportal1@zoho.com, the 
position of DG had been advertised and cancelled at least two times. 

17.52. During the course of our investigations into allegations at Transnet and Eskom on behalf 
National Treasury, we sent Seleke questions relating to his CV that was sent to infoportal1@zoho.com. 
Seleke however failed to respond to questions relating to his CV being sent to infoportal1@zoho.com. 
Seleke previously communicated with us using e-mail address blueberries.slk@gmail.com which was 
the same email address used to send his CV to infoportal1@zoho.com. 

17.53. Media and #Guptaleaks searches reflect that Seleke’s CV was sent from the 
infoportal1@zoho.com e-mail address to Duduzane Zuma. 

17.54. We determined from various e-mail communication between Seleke and DPE officials that 
Seleke used e-mail address styled blueberries.slk@gmailcom before and after his appointment as the 
DG of DPE.14  

17.55. We can therefore conclude that blueberries.slk@gmailcom is Seleke’s e-mail address even 
though he denied that it was his. 

 

Seleke’s appointment letter 

17.87. We determined that Minister Brown signed Seleke’s appointment letter for the DPE Director 
General position on 27 November 2015.  

17.88. Based on our review of the email discussed above, the appointment of Seleke appears not to 
have been a transparent recruitment process in that a parallel process facilitated by 
infoportal1@zoho.com was taking place outside of DPE in identifying suitable candidates for the DG 
position. 

 

                                                             
13 Exhibit 102 
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