APPOINTMENT OF BAORD OF DIRECTORS IN STATE OWNED ENTITIES

South Africa

1.

In addition to the Companies Act of 2008, the enabling legislation governing an
SOE may regulate the board profile and composition, while the PFMA merely
establishes the function of the Accounting Authority (or CEO depending on the
Schedule the entity falls under). The Companies Act goes further to prescribe

qualifying criteria for board membership.

The ‘Handbook for the appointment of persons to boards of state and state-
controlled institutions’ (approved by Cabinet on 17 September 2008), issued by
the Department of Public Service and Administration determines that those
responsible for conducting the appointment process must be familiar with the
statutory requirements that govern appointments to boards. The handbook,
however, represents a stand-alone practical document which is not in any way
prescribed in terms of any formal framework, regulation or legislation and few

SOEs are aware of its existence.

International Best Practice

3. Boards of directors of state-owned enterprises (SOEs) play a fundamental role in

corporate stewardship and performance. Over the last decade, OECD
(Organisation for Economic Co-operation and Development) governments have
sought to professionalise SOE boards, ensure their independence and shield

them from ad hoc political intervention.
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4. This synopsis seeks to shed slight on good practices drawing on national
practices from over 30 economies who are member states of the OECD on the
appointment of Boards of SOEs. The following are good practices adopted and

implemented in the nomination and appointment processes of SOE boards:

4.1. Nomination framework and practices

) A robust nomination framework is one that clearly specifies the

nominating power is transparent and is consistent in its application.

) Ministerial or executive powers normally have the ultimate
responsibility for nominations. This brings legitimacy to the process, but
it should not undermine the role of the ownership function.

° Where feasible, board appointments should be subject to co-ordination

or consensus on a whole-of-government basis.

° Board appointments, even in wholly-owned SOEs, should be entrusted

the annual general meeting of shareholders

o Establishing a transparent and consistent method to identify applicants
from a wider pool of talent will improve board composition and bring

uniformity in the assessment process.
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° Specialised bodies in charge of advising or accrediting the nominations

can bring further objectivity and transparency to the nomination

process.

° The Board should be involved in the nomination process in an advisory
capacity.

) Mechanisms should exist to facilitate non-government shareholders’

participation in the board nomination process.

4.2.Board composition

° Persons directly linked with the executive powers should not sit on
SOE boards. Other state representatives should be nominated based on

qualifications, subject to specific vetting mechanisms.

° Independent directors should be independent from management,
government and business relationships. Specific safeguards should

be established to verify that nominees comply with requirements.

o Employee representatives can enrich board discussion; the
appointment process should ensure that such persons are qualified, as

well as  representative of the SOE’s staff.

° Certain eligibility requirements may be needed, but good practice
increasingly relies on tailored approaches to identify the right mix

between skills, experience and personal characteristics.



For all other than direct ownership representatives, relevant

commercial or financial expertise is viewed as essential qualifications.

the

Reasonable limits on maximum number of board appointments are
important to ensure that directors have sufficient time to carry out their
duties.

Diversity preferences may add value to boards, but should not rise to
level where the ability to attract candidates with the right skills and
is imperilled.

Restricting board membership to nationals should be limited to cases
where there is a demonstrated need for such rules, considering

that it can act as a barrier to attract the right talent

4.3. Examples of the appointment process in some member countries

New Zealand operates a dual ownership model but with a centralised
ownership support unit, the Crown Ownership Monitoring Unit (COMU). It
has adopted a comprehensive approach to board appointments, from
soliciting, vetting and recommending candidates through to conducting

induction training after an appointment has been made.

COMU manages this process by advising the bodies responsible for
appointment (i.e. the Minister after approval by a Cabinet Appointments
and Honours Committee, and confirmation by Cabinet). It is responsible

for developing a long and short list of candidates (with options) for
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consideration by the minister; conducting due diligence on preferred
candidates (including conflict of interest clearance, background checks);
managing the cabinet approval process; and managing the formal

appointment process.

Finland apparently stands out in regards of modernising its selection
procedures. The ownership agency outsources the development and
maintenance of a database of pre-qualified candidates to a recruitment
consulting firm. The outsourced contract is subject to competitive tender

every four years.

This arrangement would appear to offer some advantages over
maintaining an internal database: it provides access to the networks and
resources of the recruiting firm, who have specialist skills in sourcing
candidates for private sector boards, especially international candidates; it
reduces the risk of political involvement in the selection process; and it
provides for a cost-effective, transparent and consistent process for
dealing with applications received from a wide variety of sources. A solidly
structured process which is applied on a consistent basis has proved to be

beneficial in avoiding a number of political sensitivities

Source: OECD (2013), Boards of Directors of State-Owned Enterprises: An Overview
of National Practices, Corporate Governance, OECD Publishing,

Paris, https://doi.org/10.1787/9789264200425-en

/[attached is the full report of the OECD
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