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:. Thank you, Madam. Today is the 26th of August 2016, We are

[Opening of Meeting // 26 August 2016]

Interviewing Ms Barbara Hogan and with me is Mr Frans Lekubo and
Mr Inbin Naidoo. Thank you, Madam, again for agreeing to see ys,
We value yoﬁr time that you have given to us and we are hoping that
you will be able to assist us in whatever form, in trying to gettoa
conclusion in this matter. As I explained to you briefly, we have
received complaints regarding what has been said is “State capture”,

We have received complaints from three people,

One is from an association of Priests, of Catholic Priests, Their
complaint is based on media reports that were circulated just before
they did the ... I think it was a day before and the seconq complaint
was lodged by the leader of the Democratic Alliance, Mr Mmusi
Maimane and the significance of his complaint is that he lodged a
complaint in terms of the Exgcutive Members Ethics Act. 1 'don’t
know if you know this, but ... oh, you should know, in terms of that
Act the Public Protector does not have a discretion not to investigate,

She is compelled in terms of that Act to investigate if a
complaint is lodged properly in terms of that Act, and it has been.
The third complaint was lodged by a regular member of the public,
Mr Kochman and all of the complaints are based on mediz reports,
that the Gupta Family has some undue influence over the State, that
they are influencing and offering Cabinet positions to people,

specifically to individuals, Mr Mcebisi Jonas and Ms Vytjie Mentor,

that it was the Gupta Family who offered them Cabinet positions and
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Okay, 20097

Are you comfortable sitting like that? Would yoy

table?
No I'm fine, 'm fine.
Are you fine?

Yes.

Okay. Yeah, let me open this window as well. Are

Yes, thank you,
Yeah, but Minister of Public Enterprises in 2009,

So you were appointed by Mr Zuma?

Yes.
Okay. Okay and unti] when did you serve?

The 31st of October 2010,

2010.

So it was about an 18-month period.

That was short?

Yeah, you know the President and | had a short

Stint?
- stint together.

Joe.

Did you go to Health afterwards oryou came ..
I'was in Health before.

She was in Health before,

Oh.

S Barbar, Hogan

It was the 2009 elections, I don’t remember the exact date.

ke to sit at the

you okay?
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1 F Adv K Malung,

Mmaybe just for Completena 1, whep Were yoy Health
2 Minjstery |
3 | Ms B Hogan * I'was Hegjyy, Minister that was €ven a myc Shorter Period, Thg:
4 was from September 2008 to that time .
5 | AdvnN Kanyape When You thep Wentto . 2009 when You became \
6 | MsB Hogan Thad to tag,e over from Manto, yeah,
7 | AdvN Kanyape

Yes, wag it after she dieqd?
8 | Msp Hogan

der Preszdent Motlanth -
10 | Adyy Kanyape Oh, so then yoy Were appointed by Presl'dent Motlantbe7
11 | Msp Hogap Yeah
12 AvaKanyane Okay, thep in 2009 after President Zumg Wwas inaugurated in 2009,
13 she thep reshuffled the Cabinet apq then yy,, Were thep, Minister o [\_
14 Publijc Ente;ﬁses?
I5 | Msp Hogan Yeah,
S | AdvnN Kanyane Okay, 45 You said it g ashort
v 17 | MsBHogan Interlude,
18 | Advy Kanyane What happeneq?
19 | Msp Hogap
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portfolio?

Ms B Hogan ¢ Yeah, under our purview.,

2

3 | Adv N Kanyane And in all of them Government was a major shareholder?

4 | Ms B Hogan The shareholder., Government was the shareholder, yeah,
5 | Adv N Kanyane Are the ones where Government was the only shareholder?
6 | Ms BHogan - ¢ Uhm (positive).

Adv N Kanyane Which one was it?
Oe, I would have to g0 and just double check, but it is Probably aj] of

Ms B Hogan

- most of them Government would be the only one apg the only

10 shareholder.

"Adv N Kanyane Okay.
I don’t know if there are any shareholders in Eskom, You would have

11

12 | Ms B Hogan

to ... but you are the majority shareholder by far.

13

AdvNKanyane : Alright,
I think the only one which Government doesn’t hold - 1t is not the

14

15 | MrF Lekubo

1 / only ... I think all of them itvis the sole shareholder. Express may
by have...

18 | Ms B Hogan May have had another one. In Infraco ...

9 | MrF Lekubo Broadband Infraco they had some .. yeah, some .. byt i is
0 " (indistinco).

Yeah, very minor ... yes, yeah.

But the major was Denel, Eskom, SAA and Transnet, Government jg

Ms B Hogan
Adv N Kanyane
the only ...

Mr F Lekubo : Isthesole..

Ms B Hogan You would need to double check that, but I dop’t remember other
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shareholders being at you know AGMs and stuff like that,

Okay.

But it will so insignificant, itis ...

Yeah, Government had the controlling ...

Yes.

Okay. Alright, we were saying what happened when you left?
Well, what happened when | left, is that ...

The reason why?

Well, the President removed me,

Yes.

Yeah and what happened there?

Uhm (positive).

I'don’t know why he removed me, so it is difficult to say. You know
the President jusf calls and says, “I’'m replacing you”, byt | think that
for your purposes, because for ... you see I don’t know if Yyou want the
bigger picture or the smaller picture and you know | don’t know if
you need to be taken down a lot of avenues, or ... mayhe what I cap [_.
do is, I can focus on the SAA story, because that is the Vytjie Mentor
story, that resides in the public domain.

Okay, we can do it this way, 1 think for our Purposes we need the
bigger picture, so that we can ...

Okay, situate your information?

Yes.

Okay.
Yes, but also we will then go to specific things, like the SAA route,

nnnnnnnnnnnnnnn
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Okay. You know when | came into that portfolig it was almost very
clear right from the start that most of the State-owneg enterprises
were in financial distress of one Way or another anq | took very
strong review that I wanted to maintain 2 Proper corporate

governance arrangement with these Conipanijes. They hagd their

Boards, they had their Chair of their Boards, they appointed the

CEOs. I'was holding the Board toaccount and I felt that Itwas not my

job to be micromanaging below a Board, and messing with the

company.
It was the Board that was my main . because was 3

shareholder, had a Shareholders Agreement with the Board, Tphe
Board has to deliver on certain things ang | Saw that ag my
relationship, okay, but very quickly ... so firstly there was the issye of
financial distress and you know with stuff like Eskom we can

absolutely ... you know | came in just at the time that Eskom

remember there was the first blackouts in 2008, it wag the first ever

blackouts and I came 2009.

Eskom was in a state of turmoil and quite frankly it didn’t have

the funding to do the big build(?) that it needs to do, to do aJ] sorts of

things. So it was very clear to me - because I' had been 4 finance

person -~ that Government needed to address the issues of what wag

the appropriate funding for the State-owned enterprises, did we

€Xpect it to be self-generated revenue or does the shareholder

provide any further investment funds, to what extent do we allow

borrowing to take place, do you know what I mean, the Indebtedness

“ AN AAA mme
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with those, to go and do serious searches for Board Members and

———

they would come with a portfolio of people, ang We would shortlist

2
l 3 them. You know it was very, very serious attempt to get decent
}} 4 people on to those Boards, because that wag extremely important.

U 5 | AdvN Kanyane Yes, I also wanted to ask you, because I don’t have an idea hoy

Minister would then be advised to choose Board M.embers, I wanted

6
j‘. 7 to ask about that, yeah,
i!' 8 | Ms BHogan * Yes. The department was divided into different . , very small
I‘L- 0 department was divided into different divisiong with different
| 10 specialities. So you would have the Transport Department that
] 11 would deal with airways and Transnet, yoy know apg then yoy
12 would have you know the department that dealt with energy, and
13 then you would have 2 department that dealt with Defence Force,
14 you know Denel, those kind .. there would pe Specialities. Thoge
B Deputy DGs under the leadership of the DG would be the liajsop and
6 the people that would be monitoring and Watching what was
; 17 happening, and be in contact continually with those Particular State.-
18 owned enterprises about what was happening in the Wworld.
19 When it came to the time for appointing Boarq Members those
20 speciality teams would drive the process, They woulg give the brief
21 with my approval to 3 search agency, they woulg give me the
22 shortlist that they had preferred. | would go through it | would look
23 at what else was there, We would work on that basis, okay.

24 | AdvNKanyane - Okay.

25 | Ms B Hogan It was their job to know who was who in the industry, that was their
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job, you know and we were Very much seized wigy the issue of
transformation, which you know that you needed black leadership in
State-owned enterprises and also people with .. €Specially the skills,
because these are huge ... you know these are the backbone of the
economy. Now where the difficulty comes i ig that you are then
bound ... and you know this was always g Procedure that intrigued
me and I wondered where the-.. because I couldnp’t find it anywhere
in terms of any Act or anything, but yoy then had ¢ take your
proposals to Cabinet and Cabinet would thep discuss it, ang then

approve whoever you were __. doing it and my colleagyes i Cabinet

would do the same thing.

I remember one Cabinet meeting where we Spent four hours
fighting, not over ... one of the people. 1 Proposed, someone else had
proposed ... there was all kinds of things going on and the President
took a very active interest of who was going to be on those B oards,
right from the start, a very, very active interest. Luthulj House took 3
Very, very active interest, Gwede Mantashe togk 5 very, very active
interest and you knew that if you didn’t get Gwede’s backing or the
President backing you weren’t going to get anything through,

So let me just get it clear, the process of you then sending the names
to Cabinet is that the one you say you are not syre what Jaw __.

Where the precedent was. You know I could undefstand that if you
were going to appoint a high-level person, you kn;)w it was just
intriguing to me that that was a precedent, that your fellow Cabinet

colleagues with no specialist understanding of your portfolio woulq
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be able to say who would be appointed or should not pe appointed to

those Boardé.

In terms of the law it is the Minister who thep appoints?

Adv N Kanyane

Ms B Hogan Yeah '

Adv N Kanyane Okay, I understand,

Ms B Hogan It is the Minister who appoints,

Adv N Kanyane Okay, so you say it was clear that if you didn‘t haye the backing of
Gwede Mantashe and the President, yoy are unlikely to then get
Cabinet to ...

Ms B Hogan True. Now the President wasn’t interesteq iy every Board Member,
let me put that right, you know he really wasn't, but there were two

—

Spectacular issues in which the President angq | Came to very, very
different points of view, In Eskom it aroge very short]y after I came
into Government, the CEO of Eskom resigned in anger and he had
had an extremely difficuit relationship with the Chair of the Boarq.

AdviN Kanyane Who was the CEQ at the time?

Ms B Hogan Maroga, Jacob Maroga and Bobby Godsell wag the Chair, pp, told that

Maroga had resigned shortly after you know ajj the lights hag gone
out, but the then Minister had him Teappointed. Ny, I was very
critical of a person ., a Minister engaging on issyes of the CEO. The
CEO must engage with the Chair, not with ... but because Eskom is the
backbone of the economy, if you don’t haye Eskom yoy don’t have ap

economy, when I got the message from the Chajr that the CEg had

resigned, I immediately flew up from Cape Town or I was flying up

from Cape Town and | immediately went to the Eskom Head Office
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Board, and everything like that and saiq that the entire Board had
spent several hours deliberating this resignatiop, and had
unanimously agreed that they would accept that resignation ang had
called him in the previous day, you Imow Several hours after he had
resigned and he had agreed or they just needed tgo negotiate the
package. As | was sitting there Maroga wajkeq in, threw letter on

the table and said to me, “I have not resigned, Minister”

Iremember that Spectacle there ...

I just remember that was an issye between Bobbie Godsel], but |
don’t remember the particulars now,

But | remember he resigned, then he recalled his resignation or
(indistinct)?

He says he didn’t resign.

And then he denied that. So | then went ... so the Board was a1 there

because it was a Very serious incident and | said to Maroga, “Okay, if { l

you are alleging this, then I need to hear what the Board has got to
53y, not the Chair”, and I asked him to recuse himself, e tried to get
into that meeting. Isaid, “No, I need to speak conﬁdenﬁally with the
Board” and I said to the Boarg Members, “] want each and every one
of you to speak and tell me what your view is, and if anygne here has
a different view from the other, there wil be no Consequences for
You, if you had a different view, because I neeg to know the truth”,

Every Board Member said, “He resigned, we accepted the

Ancerihaoa_
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differently even”.

Was there 3 letter?

There was correspondence. You know he had resigned the day
before. They were at a strategic planning Session and he had just
stormed out and said, “I have resigned now”,

Oh, okay, so it was verbally?

So then the Boarg convened and went through several hoyrs’

discussion around this, and you know how 4o they handle j¢ and then

they called him in, and they say, “We have accepted your ... you know
your resignation is accepted now and we want to discygs the terms
of the agreement”, and he said, “Fine”, They said, “w, will meet
tomorrow morning with the Chair and you cgpy work out just whgt
your package would be”, S, I'm giving yoy this detaj] because jt jg
relevant for the way that the President Started to behave in relation
to the State-owned enterprises, okay and I won't gg i, all the gory
details of all of this,

It then became a mammoth ... so thep | was in a very difficult
position, because the CEO was putting himself _ putting me between

the Board and the CEQ and | have got ... so now you know normally

you would say to the Chair, “Sort this out”, but he was now

contesting the Chair. So in order to avoid me being the Person being
involved in all the engage ... I asked my Deputy Minister to £0 and

please speak to Maroga and say to him ... this ig going to be very, véry

Pmmmmm -
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difficult. 1 took legal advice and we had the Lawyers in, ang they

gave us advice on this matter, to just speak to Maroga angd say,
“Listen, can’t we just have a gentlemen’s agreement, youy movye on,
because this is hot going to be good for you? You knowy the lega
advice is such that you are not going to win thig tase”. He said.. the
Deputy Minister went quietly to Speak to him and he refigeq
completely to even engage with what the Minister wag saying, and he
said he wanted to speak to me, but he coulg hotspeak to me _

AdvNKanyane : Atthe time he Wk stil] insisting that he dig not resign?

Yeah. Okay, he then went off, he said he coyjqg not speg .

10 | MsB Hogan

11 would speak to me after the weekend, because he had to g0 up 1o

12 Limpopo. Lo and behold that weekend Juljys Malema, whe is the

13 ANC Youth League, holds a huge rally in Limpopo ang starts selling

14 e as a racist Minister, who is trying to get rid of 5 black CEQ. Thep

it just went nonstop, these racist Ministers Was trying to ., it became

a media story, it became everythi. ¥ then had to 80 and brief the

17 President, because you know this is ¥ Y huge crigjs. _
18 Everyone is saying, “Wha. s t;“ ) P mer.
19 whatever, and sg I had to 80 and brief the Presldent, because |

20 needed the President to give me backing ang whatever, | paqg great

21 difficulties getting a meeting with him énd’ﬁnally Igota breakfast

22 meeting with him, and he said he Is going to the NSC, I need to come

23 with .. you know (indistinct) and 1 need to come apg see him

24 afterwards. Well, I wajted the whole day, he didn’t ask tq See me and

25 1 phoned Jessie Duarte and | said, “This is really serioyg” To cut 3

TRANSCRIRUC re - ...
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17
18
19
20

21

2 arbitration, nothing. You, Minister, have to reappoint me» and said,

“Tam a Minister, I do not appoint CEQs. It jg the Chajr and the Boarq

)
&

Is unanimous that you have resigned. | cannot go against the Boarg”,

[
ol

So Vytjie Mentor got into a whole thing and she Was on ragdijo shows

9]
th
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there was something orchestrateq here, you know that it wagp't just

a difference of opinion. It was very ugly and Very orchestrated you

know and so 1 was put under huge Pressure, byt | refused to

reinstate him.

Then the Board under much anger ... Mpho Makwang w5 there

there was a whole Iot of them. The Board accepted the President’s

proposal that Moraga come back and a Commission of Enquiry be

done, and thé# lo and behold Maroga visited the President, ang said

he is not accepting it.

Maroga now, he is not accepting the proposal the President was

making for him to be reinstated and for 4 Commissjon of Enquiry

to ...

Uhm (vositive). So the President rhones me, I'm sitting with the

{

Board waiting for Maroga’s response and the President says, “The

deal is off, Maroga is not accepting it”,

What did he want, to be appointed, full stop, to pe Teappointed, fy)]

stop?

Just be ... well, his appointment confirmed that he had not resigned,

It was something along those lines, All I'm trying to Say to you is, yoy

know here is a President getting himself ... wha th, President haq

done was, during this period ... and you know there were Jots of

incidents, but the Board resolved that they haqg to go ahead, remove
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Stop everything”,
Shoe.
You get a letter?

A phone call.
A phone call from the President saying, “What the hell are yo, doing?

You stop everything”. So | said, “Mister President, the Acting

President is President Motlanthe at the Moment, he has given me the

approval”,

happening”. so | phoned Bobbie Godsell. They hag Just finisheq

briefing all these things and I sajd to Bobbie, “| just got ap instructiop,

www.transcrlbus.co.za P transcribus@gmail com . ros_
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from the President that you have got to Stop with this”. I'm giving
you the culture in how this was Operating. Bobbje Godse]} says, “But
we have just told the entire management” and so he had to ca]) 4
press conference and say, “There is nothing to Teport” and thep of

course the whole thing got blown out of the sky. “Corporate

Bovernance failed. Eskom, what is the Minister doing, who is r'unning
Eskom? It has been run into the ground”,

The President wouldn’t give me a Mmeeting after that, you know
it was an unholy mess and then finally we got this agreement that
Maroga would come back, and then Maroga says he is pot going to
agree to that. So Maroga gets ... and of course Jimmy Manyi and the
Black Management Forum are all behing him, They drive with him
into the Eskom head quarters, they escort hjmg in the lift to the top
floor and I can get you the letter that he wrote. He thep Wrote g

letter to me, which he cc'd to the media and he cc'dto ..

Manyi now?
Maroga.

Maroga, okay.

He cc'd it to everybody in town and he said, “Minister, | g, here .. |
am back here in my position with the approval of the highest
authority in the land. Nothing can be done tq me without the highest
approval of ... without the approval of the highest authority of the
land”., There was a total defiance, in saying, “You, Minister

(indistinct). The President and I have now gotan arrangement ang |

will continue to operate”. Well, the Deputy Ministe was then o

s
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furioys, my Deputy Minister. Both pe

Saying, “We wijj resign” ..

Who was the Deputy at the time?

back into my buiIding?", and you knoyy all of that.

I'then sent Eunjce Shajk, who j

418
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salary that is owed you, and that is all”, Then after that he sued me
for 80 million and he lost the case, and then he appealed the case and
he lost that case as well, but you can understand ._ now I'm just
giving you a taste of the way that the President Saw it fit to intervene
in this kind of stuff, you know that he Was meeting with Maroga
behind my back at his private residence. That he wasn’t even getting
the backing of Luthuli on this,

So it worried me what was there ._ and | knew he was, because
Mantashe was speaking to me and Mantashe wag saying, “I wash mﬁ =
hands at this, you know this has got nothing to do with us here”, but
it really worried me that the President Was so involved in thege nitty-
gritty details and behaving so deviously. The problem was when you
met with the President, when you met with ... when 1 met with [~
President Motlanthe when he was President, whep I was Health
Minister, you would request a meeting with the President, most of
the times your DG would get a call from the President’s Office saying,
“What is the meeting about, can you brief us?” ~

There would be briefings beforehand, sp that the President
would know what you are coming there for. There Wwould always be
an aid sitting in the meeting taking minutes and if You requested 3
minute of the meeting, you could get it, a thing like thjs. With Jacob
Zuma I never met with him ... I think I met with him once in his office,
it was always at his home. It was almost like the Presidential Office
had completely collapsed. There Was no proper Chief of Staff, ]

know that Vavi ... Vavi told me afterwards that he hag gone to speak
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to the President and saying, “You do not have g, Operating

Presidency here”, The housekeepers Mmaking appointments for you

and so there is ng record .. no, the housekeeper Was making

appointments,

Adv N Kanyane . Because the meetings happened at home?

Ms B Hogan

——

19

20

21

Propose that maybe the Minister of Energy take the lead o, thg and
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will assist her? No!”. So I ran the entire €nergy process you know in

Cabinet, so it wasn’t like he was worried about my policy stuff, pyt

you know he puts me at loggerheads with my ... and you knew she

was furious, but the battles were always about Who was tg pe

appointed. We never had a policy discussion, was always aboyt

who was to be appointed when. Siyabonga Gama had been _ had

given one of my Cabinet colleagues, one of his Companijes g security

contract for Transnet when there wasn’t €ven a proper Company, it

didn’t even have employees, but he got the contract,

The Board, which was 2 Very proper Board at that stage, had

had the whole thing properly, properly investigated and was going

through all kinds of Processes, and they haq outside people coming

in. It was a Very proper corporate governance Process and he was [ & _ {
found guilty, but the Presidéft and Luthuli House Was absolutely /
adamant that he would be the CEO of Transnet,

From Mantashe’s point of view he wag saying Gama is one of
our most exemplary Managers and I don't dispute that, | really don't . /
dispute that, and as Managers, black Managers don't have ,
(indistinct) from Luthuli House it was from the point of view that this ’
was a very capable black Manager that | Wwas Screening in, byt from [
the President it was just “You will appoint Gamg ag the CEQ”, o
said, “Mister President, | tannot appoint somegne who is under [
investigation for a serious infringement”. $q We had a yeap’g Stay- [
away, an entire year, in which I could not appoint ... he would not {

allow me to appoint a CEO, a Chair, he would not ajjon me to do any

[EE T WP R
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He was heading the raj division,

He was the TFR at the time?

Yes, yeah, he was heading that,

Okay, so he was

ratification, for final approval gs Minister; The 2ppointment of the

CEO was it your direct appointment?

No, no, the CEQ was always appointed by the Board, byt there hag

been a convention in Government, that when it is a Very serious

discussion and the Minister would say,

“Listen, I can’t 80 with this gp
- you know, but you wouldn’t insist. It would be,

“You know J never

said it will be this person or” .,

The authority stijj vested with the Board?

With the Board, but you would discusg that.,

Just to brief Yyou on the matter?
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- “you know do that”. You have got to give 8uidance, phyt you

wouldn’t say that, but in the meantime Zuma’s yjeyy, Was that I should

be appointing these people. So with the Gama issue it would be that |

would come and inform Cabinet that Gama wag going to pe

appointed, but of course there would all peopje in Cabinet whe

would then be stacked Up, you know that I woyjq have to go that, do

you know what I mean?

Uhm (positive).

He stopped me from appointing the Chair, the CEQ, everything of |

Transnet for over a year. He stopped me from appointing a DG to my l
department. [ was without a DG for many, many, Many months ang

even when the full Cabinet approved my Proposal ... that was just [
shortly ... close to the time that I was fired. Even at the point whep s /
the full Cabinet approved my proposal of the DG for my depaytment

and it was supposed to then just go through, because the Cabinet J)

agreed. He was chairing the meeting and he gave his little giggle and
he said, “The Minister and | will have a discussijop about thijs”,

So that was the culture that I was working in ang itwasa very,
very difficult culture you know to work against, becayse you didn’t
have a President who was backing you or understood Corporate [
governance, or valued corporate governance, It was really yoy know
“Who we want there will go there and bugger everything else”. The /
SAA story, SAA wasn’t in as a big a crisis ag jt is now, we had !
appointed a very good Board. Cheryl Carolyg was the Chayr, but jt

l

Was ... it had a lot of skills. We had Dave Lewis, who wag Head of the
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] {5 informed all the time, | think the issue __ and I haye kept my cej)
6 phone from that period and a]] my emai]
}1 7
/ l'[ 8 €very email I eyer got,
; \H 9 everything is on that.
f 10 | AdvNKanyane - Okay, wow.
| 11 | MrINaidoo
12

13 | MsB Hogan . No,
14
5
6 the Minister of Finance could well ... you knoy, if they had beep, that
L 17 " far down the line, it could have happened with me as well. 5o just
18 . kept everything.
19 | AdvN Kanyane Kept records, yeah,
20 | MsB Hogan  So I'm just giving you little bits of which I think is relevant o you. |
21 will give you the background.
22 | AdvN Kanyane . Okay.
23 | MsB Hogan ¢ Okay, so this is SMS’ and I have got it there, so yeah, I just made
24 copies and it is on the 2nd of June 2010. we Wereallon 5 Presidentia]

Visit to India. Now just as an aside, just as an aside on thjs, because |
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think you have also got to look at the Dene] story. Just on the side of
this, Denel had tendered for a defence tender in India and because
the Indian Government had been involved in terrible Defence Force
irregularities, procurement corruption thing, they had brought in a
law that if you were tendering you are not allowed to use
middlemen, you know middiemen,

In India, okay.

Okay and Denel had tendered and the Indian Government had
become aware that a middleman had been used in their tender. Thi
was before my time and it was handed over to _ it is not Yourselves,
you know not the equivalent of yourselves. [t jg really their

investigative ... you know think it is almost like their prosecutoria}

investigatjve (indistinct).
Okay.
And they had requested access to Denel files, they had made ap

international request to have access to Denel materials and sty ff like

that to further investigate. Alec Ervin, who wag the Minister of |.

Public Enterprises at that time, had completely denjeq them a]
access and it became a great war of attrition betweey the Indian
Congress Government and the ANC Government, it became really
(indistinct), because the Indian Congress movement .., the Indian
Congress Government is saying, “We are being lambasteq in the
press for this and you are not allowing us to resolve thjg Mmatter”, byt

Alec would allow them no access to Denel whatsoever. The Minister

26
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there wag 3] sorts of stories and whatever,

Finally I got Wim Trengove in to give an independent opinion

and he then went ang met ... you know J gotall kinds of stories from

their Legal Advisor why they couldn’t 80 in, the Board wag resisting

and I then went ., sent*Wim to please 80 and engage yyiy, them, with

my advisor and was aj] agreed now that ,_

——
Ik
-

these matters”,

Adv N Kanyane What was the resolution?

--------
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The resolution was that Denel would NOW open up its books and its

| Ms B Hogan

1
2 / things, and would take whatever consequences came jtg way and the
3 Chair was very ... he is a very good man. The Chair of the Board came
4 with me on that trip and you know ...
5 | AdvNKanyane : Hewasno longer resisting, as the Board was?
6 | MsBHogan Well, the resistance was coming more from the senior management
7 and the Board was being kept more confuseq you know, but the
8 Chair came along with me. I didn’t want to force anything. You know
9 this was a Board issue. I didn’t want it to become a difficult issue for
them and he came with me on that trip, and it wag all resolved and
the Indian Government, the Prime Minister personally thapnked me.,
So I don’t know where the Denel Story comes in with
13 ® ourselves, because there were two things that Vytjie Mentor
14 ? mentioned that was discussed with her with the Guptas, and the
15 Guptas said, “We hear that the Indian Government or that you have
6 got ... the Indian Government has problems with Depe] or that Dene]
17 has legal problems”.
18 That was one of the things that they said to Vytjie, which she
19 reported and I was a little surprised, because zl] of this was dope
20 very much under the radar. It wasn'’t a public event or anything like
21 that and I thought how did they know about that? Secondly, the
22 Gupta Family took over that trip and organised that trip.
23 | AdvNKanyane : The Presidential visit?
24 | Ms B Hogan Yeah, to the extent that the same Deputy ... the same Minister of
25 Trade and Industry, whilst I was still meeting with .. you know
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Adv N Kanyane
Ms B Hogan
Adv N Kanyane

Ms B Hogan

Adv N Kanyane
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afterwards, when you know we were just finalising all the final
points, he said, “I would like you to convey to your Government the
Indian Government’s deep displeasure at the way that this scurrilous
Gupta Family have determined the program of your Presidential
visit. This is a State program, it is not run by a scurrilous family”,
Who said that?

The Minister of Trade and Industry.

From India?

From India and he then ... ] then ... you know [ can’t 80 and say that to
the President, but the most senior Minister op that trip was Lindi
Sisulu and I reported that to Lindi Sisulu, and she didn't - she just
looked straight through me, she didn't comment, she didp’t say
anything and I never heard anything from that again,

Yeah, actually when you said that the Gupta Family took over that
trip, I wanted to say to you we have heard that Narrative, that 3
number of witnesses said that about thjs trip and another
Presidential trip, that the Gupta Family took over and I wanted to ask
what do you mean they took over? So you answered it partly,
because you say they were determining the program, a¢ one of the
things.

Well, there was one incredibly embarrassing evening and you know |
don’t want to put you into trouble, and we would have to really,
really get the full details of it, but the Indian Government was hosting

a dinner for us with a cultural event and in the meantime we went to

.. and I was told that it was a Gupta arranged banquet beforehand,
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We went to two banquets beforehand, before We arrived at the

Indian Government event and I was told by my pa that the Guptas

had arranged these banquets. I'm not sure (indistinct),

4 | AdvNKanyane : Opthe same night?
On the same night. We arrived after nine o’clock (21:00) at that State

5 | MsBHogan
6 banquet, when we should have been there roundabout seyen
7 (19:00).

Adv N Kanyane Because you started at another?

Ms B Hogan At other banquets that the Guptas had arranged with bysipess

colleagues and associates, okay. I would have to speak to my PA and

10
11 other people, and my personal advisor who was there with me, so
12 that they can recall the stories that were 80ing on at the time, but the
13 Story within the delegation was that the Guptas hag run that
14 program, so that was that. During this entire time that I was in India
15 the CEO of ... is it Jet Airways or is it Jet Stars?

( 6 | AdvNKanyane - Jet Airways,

'\.. 17 | MsB Hogan Jet Airways was like stalking me. Now I just want to . NOw on the 2nd .
18 of June I sent a SMS to Cheryl Carolus, the Chair of SAA Board and
19 Now you needn’t copy this down, but it says:

20 “Cheryl, I'm in India with the President now. Js thepe any truth to
21 the rumour that SAA is going to terminate jts route to Mumpq;y
22 This is a rumour here and we need clarity,”

23 Okay, so she replies regarding the Mumbai route, she replies ang she
24 says:

25 “No, it seems illogical and that is what we are assessing before
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any decision to terminate, Unformnately fam gt meeting out

of the office. There is some other Mischieyoys backdrop Lo this, so

best to say gs little as possiple on this qt thjs Pointin gime Watch

out for their” ...

She says “Jet Star approaches”, but I'm Sure she meant Jet Airlines,

“Watch out Jor their approaches,”

Okay, so she is warning me, “Just be careful”. No, that comes ... sorry,

I must give you the things. That note doesn’t come from Chery)

need to speak to,

Adv N Kanyane ! Sandra?

(

Ms B Hogan

You would be able to see it.

AdvNKanyane - Yeah.

Ms B Hogan ¢ Okay, so Cheryl Carolys’ T'esponse to me, she says:

still lobbying for this, We remain on ¢, route with fpy,

Jfrequencies. All the best for Ingiq”

Then later on, two months later, on the 30t August | get , thing

from Cheryi saying:
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the India/South Africa meeting. He is lobbying hard_for sa4 1o

end the Mumbai flight. We reject this. Plegse Jet me kraow if he is

2
3 trying to meet you, so we can brief? | apologised for meeting
4 with him and said he should talk to Siza,” who was the CEoO.

5 | AdvNKanyane : Siza Mzimela. What date was that?

6 | Ms BHogan :  The 30t of August.

7 | AdvNKanyane : Soitisnow in June ..

8 | MsBHogan Yes, June we were dealing with the SAA story in India, byt this is now

9 .. there was a joint South Africa/India Meeting where this now |
10 emerges again.
11 | Adv N Kanyane Tell me Miss Hogan, you said he was stalking yoy dun‘ng the India
12 visit?
13 | MsB Hogan Yes, now he was stalking me and I can’t remember ... ] remember at | i
14 one stage I was meeting with some people in a hall arq there was
5 this huge noise, and he came like crashing in and he came and he sat

6 almost right in my line of vision. He had been sending requests
17 apparently to meet with me and I said, “No, I'm not going to meet”,
18 | AdvN Kanyane Through your PA?
19 | Ms B Hogan Yeah. I presume it is through my PA or might have gone through the
20 Public Enterprises. | don’t have that.
21 | AdvN Kanyane : Yes. Okay, I'm just saying she was trying to reach you through your
22 office to try and arrange a meeting?
23 | Ms B Hogan Yeah and I was saying no, because I hadn’t been briefed on it ang also
24 it wasn’t my job to be negotiating with Jet Airways in India without
25 L SAA present. I'm not the person who makes the decisions. This has
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got to be discussed with the Board, the CEQ and they mugsy advise me

and then I must give my opinion. I can’t be the person negotiating,

Then there was some fashion show ang you know with fashion

shows you have got rows and then the main thing is here, I'm sitting

here and it ends, and I'm moving to walk out the hall and he literally

jumps over the chairs, and comes and stands straight in front of me

and says, “Minister, [ need to see you”. I sajq to him, “Before you

meet with me you have to meet with the Board ang with the CEQ, |

have nothing to say to you”.

Adv N Kanyane That is after you had been warned already?

Yes, they needed to brief me first, but also I would not have met with

Ms B Hogan
someone trying to do business with me, because I woy]q have sajg

you know we would have brought the CEO or ejse Would have sajg

(indistinct) in Skype, you know or something like that angd they

15 weren’t with me on this journey and I had already beep warned by

SAA that there was mischief here. So I wasn’t going to get involved ip

something that I had already been forewarned, | haven't got ... then

17

-
18 all the rumours started about how I was going to be dismissed and |
19 have got the thing here.
20 Oh, it was all kinds of configuration that my Deputy Minister
21 (indistinct). 1have got one of those SMS’ to me from my advisor. It js
22 over there, I will get it out for you, wh;ere it says, “The story is this,
23 that your Deputy Minister wil] now become Minister. You wi)
24 become the Deputy Minister of Health. Vytjie Mentor will become

the Deputy Minister of Public Enterprises”. Sg Twill get that for you.
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Okay, so before that ... when was this now, in 2010, you heard the

rumours that you will be replaced and that Vytjie Mentor wilj also

then be promoted?
Uhm (positive).

Okay, before it happened?

Uhm (positive). 1 have got here ... ] printed it out for you,

Okay.

I'thought I put it in this lot, but I haven’t ang then on the 371t

when [ was ... 315t
31 October?

Yeah, that is when | was ...

Okay, that is why you remember the date so wel]?

Yes, I saw it here, yeah.

of the

How long were you given (indistinct) to 5ay you are leaving office

you know (indistinct) DPE, was it like immediate effect or?

Yes, from that ... when you get fired as a Minister it is immediately, |

from the moment that the President speaks to you. Well look, there

is an interim period between the new Minister ig appointed, which is

usually the next day and yourself going.

You are appointed just as quick?

No job security?

No job security, no. No job security for politicians,

That meeting now where ... the India/South Africa meeting, which

month was it?
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That was in August,
August?
August 2010.

Tell me do you recall whether ... did they close that route op a

temporary basis?

I spoke to Siza the other day. Iwas the phone with her, she wag the
CEO and the person that . she said it was closed,

Doesn’t SAA do Mumbaj anymore?

What?

SAA doesn’t do Mumbai anymore?

I'm not sure, but she says it was..,

I think it reopened.

I think what is important for Our purposes is, what happened
immediately at the time?

Siza said to me ... | saw Siza for the first time ... she was the CEQ of
SAA, a very capable woman and she said to me ~ after I left a5
Minister she said then it just became a case that the Minister would

just walk in and tell them what they have to do, and | think it is

very ...
Gigaba now?

Yeah, and she said ...  think it is very important for yourselves ... I cap
give you Sandra Coetzee’s contact details, whether they will speak to
you or not, but I'm sure they will, but Sandrs Coetzee hag extensive
knowledge. She was one of our top people in the department very

loyal, very capable and when 1 left the department she then joined
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his Overweening ego.

Yeah, he is an ego guy.

influence some of the contracts being awarded, or po i
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Yeah, very egotistical and sad, because he is ajsq capable,

Where is he now?

Sasol.
Is he at Sasol now?

I think he went to Sasol, yeah. It was very sad, you know. It was
more that the influences that I saw that were affectiﬁg my work was
Zuma and the people backing Zuma.

Yes, Zuma giving you instruction as to who to appoint and trying to
find who ...

And Luthuli House, Luthuli House, Gwede around the Siyabonga
Gama issue, where Gwede refused to give me any support and just
said, “Gama must be appointed CEQ and that is jt”, When | was
appointed Minister one of the questions Business Day asked me, and
said, “You know the State-owned enterprises are all jp a really bad
state. What steps do you have to take?” and | think one of the things
that I said ... I can’t remember exactly, I said, “Some of these are going
to need equity partners”. I mean I stil] believe it, you knoyy.

We don’t have equity partners in the State-owned enterprises,
because we don’t have ... Government doesn’t have the money and jt
was blown into a huge thing on Business Day, that I wag asking for
privatisation and Gwede and Jessie summons me tgo Luthuli House, ¢
was a big public ... I had to now please explain myself to them and it
Wwas very apparent to me that Luthuli was going to play 5 Very central
role in Jacob Zuma’s governance, that there wasp’t . you know whep

I... when Kgalema Motlanthe was President you woulq meet with the

Vomnan

38
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- like I was the Health Minister, T woylq meet with the ANC’s

various .,

Health Subcommittee, which is proper. You meet wigy, them and yoy

have discussions about national health Insurance, byt with Zuma it

was very clear to me that Luthuli House saw par¢ of its role ag

defining what was going to happen in the State-owned enterprises,

So for me it was more the Zuma ... and then of course Juliys Mélema

who was at that stage Zuma's great Supporter and he would go for

me every opportunity, (indistinct) racist Minister ..,

|
L % | Adv N Kanyane Is that what you referred to earlier when You said there was no cleay
10 distinction between Government and State?
11 | MrF Lekubo : When party and State
12 | Ms B Hogan : Party and State.
L I3 | AdvN Kanyane Party and State, yeah, party and State,
14 | Ms B Hogan The party and State, you know that was always great complicatiop,
15 because why must I check with the Generg] Secretary of the ANC
{ about appointments to
C | e Naidoo : ACEQ?
18 | Ms B Hogan You know you can go to someone, a Genera] Secretary that yoy
19 reéspect and you say, “Listen, I'm thinking of this, just what is your
20 view?”, you know seek guidance, do you know What I megn? But yoy
21 don’t have someone telling you what You must do apqg you know
22 Gwede Mantashe was telling me, “Gama will be g, Dointed, I dop’t
23 % care, he will be appointed”. Then when ] Was removed Gama wag
24 immediately appointed, reappointed. He had been fireq and he hagd
25 been reappointed and so there was that Crossover between the party
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and the State, and so for me the players were really the Zuma

backers, Gwede ...

Jessie?

Jessie didn’t play such a big role, no. I did meet with her and g but

she wasn’t that much, but it was really Gwede who was ..

were times when Gwede gave tacit support, like “You didn’t come
[
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. but there

and support Zuma on Maroga”, but it became very clear to me that

Corporate governance was being undermineq iy the State-owned

enterprises, because if you wanted to get your way you would just

beat a path to Luthuli House and you would befriend yourself,

Now with the Maroga issue the People who were backing

Maroga in Luthuli was Bathabile Dlamini. She had 3

family of

friendship connection. So I mean my Deputy told me that the person

who is really on the Maroga case with the President is Bathabile apd

she wasn’t in Government at that stage, but she wag based
on the MEC, and so it was that coalition of forceg,

Were you not on the MEC at the time, Madam?

in Luthylj

No, I wasn’t on the MEC. I would 80 to tripartite meetings, alliance

meetings and so, but | wasn’t on the MEC.

Oh, okay, but those things would come up there?

If they did I wasn't you know formally informed, They probably digd

come up at the MEC. So I think that is about as much as ]

€an say to

you about all of this. Let me just (indistinct), but you see that

difference between a party and a State, the lack of

understanding what it should be doing.

the party

o

i
—

.

———

——— ———,
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Because the minute you are in Government you are working for your
country, not for your own ... for your party anymore.
Absolutely, but also when you are dealing witp State-owned

enterprises that are the backbone of the economy, Transnet ang

can’t have anyone must coming in with thejr own ... go through it
Was shortly ... I can’t remember the exact date, | would have tq getit,
but it was in 2010, the President called me in. It wag towards the
beginning of 2010 and said, “You may not make a singlé decision in
regard to State-owned énterprises”.,

What?

Yeah. “I have assigned Riah Phiyega to do 5 Commissjop of Enquiry
into State-owned enterprises and until she has reported yoy may not
make any policy decision about State-owneq énterprises”.

Where was Phiyega at the time?

She wasn’t a ... she apparently had gone to have dinper with the
President - that is what I'm told - and had Persuaded him that she
had the answers for State-owned enterprises and he then called me

in, and said I'm not allowed to make any decisjon related to State-

owned enterprises.
You didn’t have a job anymore then?

Yeah, I wanted to say then what are You going to do?

What are you going to do then as (indistinct)
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I'm actually just sitting here with no authority. The President will

not back me, the party just chooses when it wants to back me or

2

3 whatever. Actually I have no real authority and I'm undermined in

4 every possible way, and so I cannot stay in this job, | mean my ,
5 friends can give evidence. | mean it is my closest friend, I went and | \_

6 spoke to her and her husband, and I said | am NOW going to resign [
7 and then Zuma fired me, but he called me in. | think the Phiyega [
8 thing is quite important. He called me in and he saiqg

9 | AdvNKanyane : You said it was at the beginning of January? . ’

Ms B Hogan 1 éan’t remember the exact ... but you would be able to get it from the
news reports, because that Phiyega Commission of Enquiry into
State-owned enterprises was (indistinct) and that Commission of
Enquiry got R90 million to do 2 full-scale investigation jnto the state

of State-owned enterprises and there were 7 _ think they

14
15 uncovered there were 7 500, you know right from Local Government

level right to the top. I
17 You know she approached me to assist, | said, “I'm very happy (L /
18 to assist in whatever way”, but | never gave any active support, you
19 know stupid (indistinct). Then that is when - S0 you would be abje ’
20 to find out from the news reports when that thing .. anqg yeah, she {
21 was going to be the answer to State-owned enterprises,
22 | MrF Lekubo ¢ Who was that? l
23 | Ms B Hogan Riah Phiyega. The President told me I wasn'’t allowed to make any I
24 decision related to State-owned enterprises until Rjgh Phiyega’s ]
25 Commission of Enquiry is a report.

TRANSCRIBUS CC - www.transcribus.co.za - transcribus@gmail.com - (Rindi) 082 323 7937 - (Offire) hon



~

1

10
11
12
13
14

15

Mr F Lekubo
Ms B Hogan
Mr F Lekubo

Ms B Hogan

Adv N Kanyane

Ms B Hogan

Adv N Kanyane

Ms B Hogan

Adv N Kanyane

Ms B Hogan

Mr F Lekubo
Ms B Hogan

Mr F Lekubo

441

Meeting held between the Public Protector South Africa & Ms Barbara Hogagn 43

26 August 2016

How much did they get paid?

90 million.

Did they finish their work though or was she finished?
Yes, they finished their work, but it was ... You know it wag handed in

and ... I was already long gone.

You were already gone, so you didn’t see what the docum €ntations

came up?

It was a bit silly and no one took it seriously, and she was [indisﬁnct]
made Minister. Here jt says ...

A Commissioner?

So here, this is this thing from my advisor. This was on the ges of the

6, this was while | was still in India,

Yeah.

6% of the 6th or maybe I have just returned and funny €nough she just
sends me a report that Gama was found guilty on three or four
outcomes, and he signed off on a contract withoyt the Board
authority. Then she $ays to me the rumouyrs are that the Deputy
Minister becomes the Minister, I will become the Deputy Minister for

Health and “vm”, Vytjie Mentor becomes the Deputy Minister for
DPE. 1 will give you that as well, okay.

Okay.
I'must give you Sandra Coetzee’s numbers as well.
With all these difficulties you experienced with the President as the

Minister of DPE, was it just restricted ... just Eskom and Transnet o

were there other issues in other SOEs?
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Oh, shoe, there were a lot of issyes, The SOEs were in a lot of crisis

there was no doubt. Yeah, just with the fruit ... with the forestry gpe

you had a Chair there who hardly ever did her work and you know to

replace her was a major issue, but let me jyst Say SAA Express was

doing very well at that stage. Denel wasg completely ﬂoundering.

Denel couldn’t get military contracts it heeded. Denel vy in a

complete state of implosion. I shut down the Pebple Bed Modular

Reactor, the PBMR program.
!

That was a lot of money spent on that Program. Sg you are the |:
A
person who (indistinct)?

Uhm?

Oh, you are the one who shut it down, with thoge foreign Nuclear
Scientists who earned quite a bit of money here? .
And our own Nuclear Scientist were making a lot of Mmoney, but'I had
an independent review done of it and basically they didn’t have a
product yet, they didn’t have a customer, they didn’t have a customer
in the queue and they were spending billiong, You know | was
coming from the Health Sector Where the Free State Health
Department ran out of money in August you know for antiretrovirals,
I'mean and here is billions and billions on a Pebble Beq Reactor that
hadn’t even been tested internationally, so 1 shut that down,

Do you still own that Ip?

Yes. What we did was we put into place enormouys Procedures to

secure the IP, all the documentation, we set Up an archive, all sortg of

things we did.
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Mr F Lekubo ! Okay.

Ms B Hogan Yeah, I shut that down, but there was 3 lot of .., you know Dart of the

problem s that Government was not respecting <corporate

governance either and you know like both Ministers who came after

me, Malusi Gigaba and Lynne Brown, Started off saying, “I'm the
’ e ———

Minister and I say what happens at these public enterprises™, Now if
L-___‘\_-—__—\—— —

you are looking at the model, that You appoint g Board, because as

Government you don’t have the requisite skills or time to manage
these vast entities, then you have got to allow that Board to Operate
and you have got to have a proper corporate governance relationship
between the shareholder and the t‘hing.

So you have go to focus on your Shareholders Agreements ang
make sure that they are tight, and they are Properly monitored, yo,
have got to focus on accountability ang transparency ang
information, and whatever, but you can’t go in there meddling with
what they are doing. So what I saw over that ... like with that Eskom
Board, which I didn’t add, was a terrible demora!isaﬁ&n of Board
members who just felt that they no longer had any authority to do __
and were just undermined and worked in an uncertaiy environment,

Finally by the time when ] started looking for pew Board
Members towards the end of my stay and DOW it is commop
knowledge, “Don’t go into a State-owned enterprise. If yoy want to
have a career, don’t go into a State-owned enterprise becayge that is
a recipe for disaster”. So it is really the corporate g0Vvernance thing

that has really failed and imploded completely.
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Yeah, with the current political leadership, yeah, you al most get a

sense there is no Board in these SOEs, isn’t it?

No.

They get shuffled every ... frequently. What is the typical time of the
Board, itis 5 years, is it not?

3 years.,

3 years, no?

It depends, it is usually 3 years.

Itis 3 years, yeah, okay.

Yeah and what you do is, you work .. try and work on a thing of 3

third remains ... a third is (indistinct), you know so that /

——

That is the institutional (indistinct)?

~ene———

Yeah, so that you retain institutiona] {indisﬁnct). .

Yeah.

————

(Indistinct) continuity and (indistinct) the €Xpenses as we]]?

Yeah.

What happened to the Board of Eskom that was there at the time

when you were replaced?

They were ... the Board of Eskom was replaced ... that Was a sad story.

Mpho Makwana, who | think is one of our most superp ..

The one you had ... that you éppointed to Chair?

I appointed and then he remained as Chair ang Brian Whatever was

appointed ... Dames was appointed as CEQ. They were aJ removed

the Eskom Board, all my Boards were removed apg he was just

removed just like that by Malusi Gigaba. [ saw him afterwards and

B 2P
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just removed me like that. Then 3 couple of weeks later 1 get 3 cap)

from the President, whe calls me in and thep, Says, ‘You know | must /

0
.

apologise, Malusi did that without me knowing

Adv N Kanyane Oh. o

Mr F Lekubo You were still Minister by then?

Adv N Kanyane No.

Ms B Hogan No, it was after | had left.

Mr F Lekubo Oh, okay.

Ms B Hogan Malusi had replaced ... had remove Mpho Makwana as Chair and yoy
know Mpho Makwana is a man of great gravitas gnq stature, and he
is ... like he is not __, and you know he held Eskom together at 5 Stage
where it was imploding because of all of thijs crap around Maroga
and stuff like that, and he didn’t deserve to be just dismisseq just like
that.

Mr F Lekubo So you get a call from the President saying?

Ms B Hogan “I'm sorry, 1 didn’t know that the Minister was doing thijg”

Mr F Lekubo So you still maintain 3 relationship with him éven today?

Mr I Naidoo No, no, no, you mean Mpho got a call from the President, isn’t it?

Adv N Kanyane The President, yeah.

Mr F Lekubo Oh, okay.

Adv N Kanyane And the President said to Mpho that “Gigaba hag fired yoy without
me knowing”.

Mr F Lekubo I'wouldn’t trust that jf (indistinct).

Adv N Kanyane Madam, the number that you are Using now is it the number yoy,
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Yes, I have never changed it.
You never changed your number?

Yeah. Let me just show you, so that you do have evidence -
have to come through - of the phone that I was using. The battery is

completely ... you know it was one of these old HTCg that I kept. 5o

this is where ..,

And it still swopks?

Well look, it only works if it is linked in.

Oh, you have to connect it?

Yeah.

[Moving away from the microphone / / Discussions amo
So if ever you want access to this phone, it has got all the emajjs .
The emails where you (indistinct)?

Yeah. I can guarantee you that these are [I'ndistinct], you know you
can see the ... you know, but if ever you need to have access you can
have that access and you know we can do Searches for
Let’s go to this one, 30 August.

Yeah, we would have to look at the date,
Yeah, this is when it is printed.

So it is the 30th of August, you know.,

[Discussions amongst each other]
So those are the people that I sent the SMs to.

{(Indistinct) she then replied?

were using back in 20107

bara Hogan

ngst each other]

you will
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gotghat reply from Cheryl, “I'm in India

is from Sandra Coetzee, this “SC”, Sandra Coetzee., She replied to
Fatima Hassan, my advisor, who forwarded that on to me and then|
= We will not be
terminating”. So this would then be going into the SMs’ that I sent.

So this is ... you can search through “sent items” ang the inbox?

Yes.
It doesn’t show a chain of conversations?

You know I can’t remember. You would really have to get your
technical people to go through that.
Yeah, it is good to know that the source of these are here [indi.stz’nctj.
Yes, you saw that, you saw (indistinct) here,

Yeah.

It gives its current date, it is here. ] can in the meantime probably

speak to a very good technical person and get it downloaded on to

my hard drive.

Yes.

Andrew Shaw might be another person, because he was the DDG ip
charge of Transport and Hennie might be another person who yoy
might want to speak to.

Okay. Do you have questions, gentlemen?

No, I think that is it from me.

You see if there is anything that we want to talk with you, we wij
then make contact, Madam.

Yes. Okay, I think that is the last number | had of his, okay, but

Sandra Coetzee might have his number as well, but you can alsg
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yeah.

So you were never offered anything in Government after ..
When Zuma fired me Gwede was present, there were several
Ministers. In fact Stofile who has just died now, was fired as wel] ang
he offered me the Ambassadorship of Finland,

Oh, one of those things?

So I said, “Thank you very ... Mister President, thank you very much,
it was an honour to serve your country, but I'm not going to take up

the Ambassadorship of Finland”. | said, “You can’t expect Comrade

(indistinct) who had (indistinct) for 27 years to Now go and work for
5 years in Finland”.

In a strange country.

Yeah, no, but I knew I was going to be ... you know after that you
know when you are not exceeding to what the President wants you

to do, you know you are going to be fired eventually, so | saved every

month like fury,

50

What is your view regarding ... now I just want to know what your |{_ {

view is regarding what has been announced - was it the other day or

yesterday - regarding the President’s approach to State-owned

enterprises now?

It really, really worries me, because what I'm telling you js 5 start of

the process, which is almost like a President ag an unguided missie
just getting involved in ...
Now he wants to make it official?

And now there is a whole force. I am extremely worried about it. |

Ms B Hogan :
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would love to know what Cyril Ramaphosa has got to say, but a
President is taken over an Executive function here. | mean on what
authority is he doing this, you know? When is he 8oing to have time
to govern and you know be 2 President when he jg doing this? so

you know the State-owned enterprises are in rea], real danger. wejj,

_ you know it is not a pleasant space for them.

Yeah, that is abuse of authority, hey?
It is abuse of authority.

Alright, let me ...

And what do you think of Pravin, how long does he have Jeft?

Okay, let’s finish off then. Thank you, Madam, for your time,

Pleasure.

[Go offrecord // End of Meeting]

nnnnn
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DEFINITIONS

In this Handbook, uniess the context otherwise indicates —

“board” means —
(a) the governing authority of a state controlled institution;

(b) the advisory board, without executive functions, of a government component listed in Schedule
3 of the Public Service Act, as amended by Act 30 of 2007; and

(c) a statutory council that does not have powers and duties associated with a governing or
accounting authority;

“Cabinet” also means the Executive Council of a province;

“Executive Authority” means the Cabinet member or member of the Executive Council of a province
in whose portfolio a government component, statutory council, public entity or government enterprise_
falls;

“MEC” means a member of a provincial-Executive Council;

“parent department” means a national or provincial department designated by an Executive
Authority as the department responsible for the institutions falling under the portfolio of the Executive
Authority. A parent department normally supports the Executive Authority in overseeing associated
institutions;

“Parliament” also means a provincial legislature;

“PFMA” means the Public Finance Management Act, 1999;

“PSA” means the Public Service Act, 1994, as amended by Act 30 of 2007,
“state institution” means a national or provinciat —

(@ government component listed in Schedule 3 of the PSA; or

(b) a statutory council established by legislation;

“state controlled institution” means a national or provincial public entity or government enterprise
(government business enterprise and major public entity) listed in Schedules 2, 3A, 3B, 3C and 3D of
the PFMA.



Chapter One - Introduction

CHAPTER ONE - INTRODUCTION

Background

This Handbook has been developed in response to the Cabinet's expectations that clear
guidelines be developed for appointing persons to boards, including an explanation as to how
Executive Authorities can deal with such appointments as well as a specification of the approval
processes to be followed.

When government requests experts from the public or private sector or a particular community
of interest to serve on a board, it does so with the expectation that they will use their expertise
and knowledge in a manner that will improve access to services and service delivery to citizens
and also advance the interests of South Africa.

‘Executive Authorities are responsible for making appointments to a wide range of institutions. it

is essential that proper systems and processes be in place to ensure that the interests of
government and the public in these entities are managed effectively. Appointing the right people
to the board is a crucial step in ensuring that an entity has the capability to perform effectively.

Purpose of the Handbook

4.

The purpose of the Handbook is to provide best practice guidelines to promote uniformity in the
appointment of persons to boards-of state and state controlled institutions. It supports
government initiatives to promote transparency, accountability, sound administration and good
governance practices in all organs of state. It should be understood that the Handbook builds on
the good governance principles and practices provided for in the PFMA. The Handbook
represents a stand-alone practical document which is not in any way prescribed in terms of any
formal framework, regulation or legislation. However, the Handbook also makes reference to
various policies and legislative frameworks and departments should ensure compliance with
these policies and frameworks.

The Handbook promotes a set of principles and best practices rather than following a
prescriptive or regulatory approach towards the appointment of members. This approach
provides for an enabling environment in which Executive Authorities and departments may carry
out administrative actions concerning appointment matters by using their discretion that best
takes into consideration local circumstances.

The Handbook is not intended to be used as an instrument to promote governance at board
level. Although the Handbook is not a governance instrument, it does support the primary pillars
of fairness, accountability, responsibility and The following Constitational principles
transparency, which are fundamental to all | .. particularly relevant for the
international guidelines of corporate governance. Handbook:

(a) A high standard of professional
ethics must be promoted and

The Handbook also supports the basic values and maintained.
principles governing public administration set out in (b) Services must be provided
Chapter 10 of the Constitution. Section 195 of the impartially, fairly, equitably and
Constitution provides that public administration in all without bias.
organs of state and public enterprises must be | (c) Public administration must be
governed by the democratic values and principles accountable.

enshrined in the Constitution. (d) Transparency must be fostered.
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8.

The specific objectives of the Handbook are to:

(a) Provide guiding principles for appointing persons to boards and explain the fiduciary
duties of board members

(b) Provide qualifying principles for appointing office bearers to boards and limit multiple
memberships of boards

(c) Specify the roles and responsibilities of role players involved in the appointment
process

(d) Integrate the disclosure of interests of board members into the appointment process to
ensure that possible conflict of interest is identified upfront before board members are
appointed

(e) Specify pre-appointment information systems to guide the appointment process and to
develop succession management plans

) Provide guidance on each step of the appointment process to assist those running the
appointment process. The appointment process can be customised to accommodate
the unique circumstances in ministries or departments. Various check lists are provided
as an easy reference. Departments are encouraged to include the check lists in work
documents. : N

(9) Provide guidance on which appointments Executive Authorities can deal with and which
should be submitted to Cabinet for consideration

(h) Provide the basis for aligning legislation to the principles and best practices set out in
the Handbook. The enabling Act of a state or state controlled institution provides the
legal basis in terms of which board members are appointed and not the Handbook. The
Handbook takes no precedence over enabling Acts or any other legisliation.

Applicability of the Handbook

9.

10.

The Handbook is applicable to the appointment of persons to the board of —

(a) a national or provincial state institution (government component or statutory council);

(b) a national or provincial-state controlled institution (public entity or government
enterprise); and

(c) public interest institutions, when the enabling Act for the institution provides for the ex

officio appointment of public service officials to the board of that institution.

Although the Handbook is not applicable to public interest institutions, constitutional institutions
and commissions of inquiry, these institutions are encouraged to adopt the principles and best
practices set out in this Handbook. For purposes of the Handbook, state institutions, state
controlled institutions and public interest institutions are defined as listed below.

State institutions

11.

111

In this Handbook the category, state institutions, includes national and provincial government
components and statutory councils.

A government component is a separate institution within the public service and is listed in
Schedule 3 of the PSA. This organisational form intends to enable service delivery through a
focused and fully ring-fenced entity, but under the direct control of an Executive Authority, with
accountability and responsibility vested in the functionaries directly involved in the performance
of the functions in question. A government component will be a separate institution in the public
service and its head will be the accounting officer in terms of the PFMA. Such a component may
have-original statutory powers or assigned or delegated statutory’ powers and duties. A
government component is linked to a parent department responsible for the relevant
policy/functional area in order to assist the Executive Authority in overseeing the component as

455



Chapter One — Introduction

11.2

regards policy implementation, performance, integrated planning, budgeting and service
delivery. A government component may have an advisory board without executive functions.

A statutory council is established in terms of legislation to perform functions that typically
involve the rendering of advice on policy matters or policy implementation, or to consider and
adjudicate appeals as an independent tribunal. Secretarial and professional support services
are normally rendered and_funded by the parent department. A statutory council normally does
not have the powers and duties associated with a governing or accounting authority, or is listed
either as a state controlled institution in the schedules of the PFMA, or as a public interest
institution. An example of a statutory council would be a consultative or advisory body that the
Minister for the Public Service and Administration may establish in terms of the PSA. Another
example would be the independent tribunal that the Minister of Social Development may
establish in terms of the Social Assistance Act, 2004.

State controlled institutions

12.

121

In this Handbook the category, state controlled institutions, includes national and provincial
public entities and government enterprises.

A public entity is an institution —

(a) established in terms of legislation as a separate juristic person;

(b) which in the ordinary course of performing its functions is fully, or at least to a
substantial extent, funded from —
()] the National or Provincial Revenue Fund;
(ii) the proceeds of a tax, levy or other compulsory charge imposed in terms of

legislation; or

(i) fees charged by it for the performance of its functions; and

(c) for whose performance an Executive Authority is accountable to the relevant
legislature; or

(d) - which is a subsidiary of a public entity, excluding a subsidiary which is a government
enterprise.

12.2 A government enterprise is an institution —

(a) established in terms of legislation as a separate juristic person, including a public or
private company over which the national government or a national executive organ of
state has effective control;

(b) which performs a public function in accordance with ordinary business principles or
conducts as its main function business, commercial or industrial activities for the
state;

(c) which is not in the ordinary course of its business funded or intended to be funded
from —

(i) the National or Provincial Revenue Fund; or
(ii) the proceeds of a tax, levy or other compulsory charge imposed in terms of
legislation; and

(d) for whose performance an Executive Authority is accountable to the relevant
legislature;

(e) which is a subsidiary of a listed or unlisted government enterprise;

()] which is a subsidiary of a listed or unlisted public entity and which —

() performs a public function in accordance with ordinary business principles or

conducts as its main function business, commercial or industrial activities for
that entity; and
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(iii) is not in the ordinary course of its business funded from —
(aa)  the National or Provincial Revenue Fund; or

(bb)  the proceeds of a tax, levy or other compulsory charge imposed in
terms of legislation.

Public interest institutions

13.

14.

In this Handbook the category, public interest institutions, refers to institutions that perform
functions serving the interest of the public and in which government has an interest to promote
certain minimum norms and standards regarding sound governance, financial management and
reporting arrangements. Public interest institutions have any one or more of the following
characteristics:

@)

(b)
(¢

[¢)

(e)

They may be established as separate juristic entities in terms of specific enabling
legislation to regulate a specific sector, for example the education sector, or a specific
function, for example the provision of welfare services.

Governance, financial management and reporting arrangements are set out in their
enabling legislation.

They are not regarded or listed as state or state controlled institutions by the PSA or
PFMA.

They may receive payments from contributing membership fees, payments of
financial support, funding for projects or subsidies from government, yet they are not
subject to the normal processes of financial oversight as set out in the PFMA.

They may be governed by a board of trustees with trustees equally represented by
elected members and members appointed by an employer(s) to protect the interests
of all stakeholders/members.

In this Handbook, public interest institution includes —

@

(b)
(c)

(d
(e
®
@
)

®

institutions responsible for overseeing, developing, licensing or regulating a particular
industry or profession (for example the South African Association for Consulting
Engineers);

private organisations designated as welfare organisations in terms of welfare
legislation. These organisations often receive government subsidies or grants;
sporting and recreational federations that receive government grants and private
institutions or committees responsible for arranging sporting events of national
importance (for example 2010 FIFA Soccer World Cup and the Olympic games)
where government plays an important role in terms of financing, planning and
providing certain guarantees;

higher education institutions as defined in the Higher Education Act, 1997 (Act No
101 of 1997);

public schools as defined in the South African Schools Act, 1996 (Act No 84 of
1996);

further education and training institutions as defined in the Further Education and
Training Act, 1998 (Act No 98 of 1998);

adult basic education and training centres established in terms of the Adult Basic
Education and Training Act, 2000 (Act No 52 of 2000);

the Government Employees Medical Scheme (GEMS) established and listed in terms
of the Medical Schemes Act, 131 of 1998 as a restricted membership medical
scheme; and

the Government Employees Pension Fund (GEPF) established in terms of the
Government Employees Pension (GEP) Law, Proclamation 21 of 1996.
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CHAPTER TWO - FIDUCIARY DUTIES/EXECUTIVE OWNERSHIP AND
CONTROL

To ensure that the Handbook is comprehensive, this section explains the fiduciary duties of
board members and the role of Executive Authorities as the owners or shareholders of state
controlled institutions. The nature of fiduciary duties set out in the PFMA, common law and the
Companies Act, 1973, are highlighted.

Ownership and control by Executive Authorities

2.

The PFMA provides that the Executive Authority responsible for a public entity under the
ownership control of the national or a provincial Executive (ie Cabinet or a provincial Executive
Council) must exercise that Executive’s ownership control powers to ensure that the public
entity complies with the PFMA."

Ownership control means exercising the following powers:2

(@) Appoint or remove all, or the majority of, the members of that entity’s board of directors or
equivalent governing body

(b) Cast all, or the majority of, the votes at meetings of that board of directors or equivalent
governing body

(c) Control all, or the majority of, the voting rights at a general meeting of that entity

The shareholder’s liability is limited to his/her investment. The shareholder has the right to vote
on a resolution submitted at an annual general meeting or general meeting “in any way he
pleases agd with regard, not to the company'’s interest, but to what he considers to be in his own
interests”.

Executive Authorities also exercise ownership and control over state controlled institutions by
utilising the following instruments:

(a) Public entities are required to —
0] have enabling legislation that specifies amongst others the fiduciary duties,
corporate governance structures and public purpose mandate(s); and
(i) adopt a codt? of ethical cor.lduct. A shareholders compact is an
(b) Government enterprises are required to comply | agreement between the Executive
with — Authority and the accounting authority.
. . . . . It describes the relationship between
(@ fiduciary duties specified in the the signatories and identifies the
Companies Act, 1973; behaviour on both sides to support
- . ffecti t and perf
(ii) principles  of corporate governance | of f,f;':f“':,i':;%?me" e

contained in the King Code and the
Protocol on Corporate Governance; and A corporate plan is a framework

(i) a shareholders compact that will further containing information regarding the

specify the public purpose mandate and enterprise’s strategic thinking, direction
cgrporyate plgn purp and action leading to the achievement

of planned results.

(c) Appointment and termination of board members
in terms of enabling Acts
(d) Issuing of policy or regulations in terms of legislation. In the event that the Executive

Authority responsible for a particular policy area is not the owner/shareholder, close
co-operation between the Executive Authorities is required when shareholder
compacts are finalised.

! Section 63(2).
2 Section 1.
® Cororiation Syndicate Ltd v Lilienfield 1903 TS 489.

458



459

Chapter Two — Fiduciary Duties/Executive Ownership and Control

Fiduciary duties

6.  The most important duties of board members are that they must —

(a) act independently at all times with unfettered discretion;
(b) exercise independent judgement; and
(c) take decisions according to the best interest of the institution.

Public Finance Management Act

7.  The PFMA expressly describes the fi ducnary duties of boards as accounting authorities for public
entities. It provides that the board must* —

(a) exercise the duty of utmost care to ensure reasonable protection of the assets and
records of the public entity;

(b) act with fidelity, honesty, integrity and in the best interests of the public entity in
managing the financial affairs of the public entity;

(c) on request, disclose to the Executive Authority responsible for that public entity or the

legislature to which the public entity is accountable, all material facts, including those
reasonably discoverable, which in any way may influence the decisions or actions of
the Executive Authority or that legislature; and

(d) seek, within the sphere of influence of that board, to prevent any prejudice to the
financial interests of the state.

8. A member of a board may not® —

(a) act in a way that is inconsistent with the responsibilities assigned to a board in terms
of the PFMA; or
(b) use the position or privileges of, or confidential information obtained as, a member of

the board, for personal gain or to improperly benefit another person.
Common law

9. Afiduciary is a person in a special position of trust. A fiduciary duty of directors originates from
common law, in other words the law or corresponding legal system developed through decisions
of court rather than through legislation. South African common law in respect of compames is
predominantly the English law. Our courts created the law on companies by looking at previous
cases dealing with the same issue; this approach is known as creating law by precedent. This
body of precedent forms common law and is referred to in making future decisions and will bind
future decisions.

10. In terms of common law a director owes a fiduciary duty and a duty of skill and care to the

company:
(a) Fiduciary duties mean that directors must ~

(i) be loyal to the company and should avoid inappropriate self-dealing;

(i) not use their position of trust and confidence to further their private interests;

i) act in good faith in their dealings with or on behalf of the company;

(iv) carry out the duties of their position honestly and in the best interest of the
company; and

V) ensure that there is no conflict of interest between their duties towards the
company and their personal interests.

4 Section 50(1).
® Section 50(2).
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(b) Duty to display reasonable skill and care means that a director must exercise the
level of skill required of a person in his/her position or reasonably expected of
someone carrying out the function of a director within a company and must devote
his/her full attention to the business of the company.

Duty to act in the best interest of the institution

1.

The duty of board members to discharge their fiduciary duties in the best interest of the
institution (and not vote in the interest of the shareholder) is also confirmed in the Fisheries
case.® The court held that “the director's duty is to observe utmost good faith towards the
company, and in discharging that duty he is required to exercise an independent judgement and
to take decisions according to the best interests of the company as his principal. He may in fact
be representing the interests of the person nominating him, and he may even be the servant or
agent of that person, but, in carrying out his duties and functions as a director, he is in law
obliged to serve the interests of the company to the exclusion of any such nominator, employer
or principal. He cannot therefore fetter his vote as a director, save in so far as there may be a
contract for the board to vote in that way in the interests of the company, and, as a director, he
cannot be subject to the contro! of any employer or principal other than the company.”

Duty to act independently

12.

13.

14.

A board member has the duty to exercise independent and unfettered discretion. Although
issues will often arise for decisions in which a board member will necessarily have to rely on the
knowledge and experience of others, a board member must exercise independent discretion in
the sense that, having listened to what his/her colleagues have to say, the member must bring
his/her own mind to bear on the issue, using such skill and judgement as he/she may possess.

The King NI Report also describes
Although a boar'd member may lawfully be elected independence as one of the key
by an Executive Authority to represent that characteristics of good  corporate

governance: “Independence is the extent

Executive Authority’s interests, and may even be a
servant or agent of that Executive Authority, the
member must exercise independent discretion when
engaging in board affairs. The board member should
not remain inactive when the interests of the
institution conflict with the interests of that Executive
Authority. A board member must at all times
exercise independent judgement and act positively

to which mechanisms have been put in
place to minimise or avoid potential
conflicts of interests that may exist, such
as dominance by a strong chief executive
or large shareholder. These mechanisms
range from the composition of the board,
to appointments in committees of the
board, and of external parties such as the
auditors. The decisions made, and internal

to protect the interests of the institution. processes  established, should be
objective and not allow for undue
influences:”

The independence of board members is similar to
that of external auditors. Board members do not owe a fiduciary duty towards individual
Executive Authorities/shareholders. In addition, termination of board membership does not
necessarily immediately or automatically release a board member from all-such fiduciary duties,
nor can a board member avoid personal liability or accountability by resigning from the board.

Companies Act, 1973

15.

In the case of government enterprises that are established as companies, the Companies Act
specifies the fiduciary relationship of board members vis-a-vis the company.” From the time of
his/her appointment, the board member (director) stands individually in a fiduciary relationship
with the company. This fiduciary relationship arises from the purpose for which a member is
entrusted with histher office and for which he/she and co-members are entrusted with their
powers to manage the affairs of the company. It seeks to ensure that office is used and those

8 Fisheries Development Corp of SA v AWJ Investments Pty Ltd 1980 (4) SA 156 (W).
" LAWSA, Vol 4, Par 116 at 178.
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16.

powers are exercised for, and only for, the benefit of the company as a whole, and never for

personal advantage; and that members act honestly in their dealings with fellow members and

with shareholders. There are four fundamental fiduciary duties, namely board members may

not —

(a) exceed their powers provided for in law, in legislation or by the articles of association
if the public institution is a company;

(b) exercise their powers for improper or collateral purposes (determined objectively);

(c) fetter their discretion; or

(d) place themselves in a position of conflict as regards their duties to the company. This
last duty includes the duties not to —

(i) act for the company in a matter in which they or any other person or
institution significantly associated with the board members has an interest;

(ii) deal with the company otherwise than openly and in good faith; and
(iii) abuse confidential information.

The Companies Act codified the common law position concerning the following duties of

directors:

(a) Directors have a duty to disclose any interest in contracts and must declare such
interest to the company.? This promotes the fiduciary duty of directors to act in the
best interest of the company and not to appropriate business opportunities of the
company to further their private interest. Directors must refrain from doing anything
that would harm the company and must display unselfish loyalty to the company.

(b) Directors may be disqualified from serving as directors or in the management or any
other position of trust due to theft, fraud, forgery, uttering a forged document,
corruption, whether in terms of common law or not or due to any other act involving
dishonesty. The director will be guilty of an offence and liable on conviction to the
penalties prescribed by law for perjury.® If the director makes._a.statement which is
false in any material respect, knowing it to be false, he/she will also be guilty of an
offence, namely falsification of books and records in person.1

(©) In addition, directors have the duty not to use the controlling power of the holding
company to destroy the subsidiary’s ability to act in its own best interest.

Implications for office bearers

17.

18.

19.

Board members’ liability is unlimited and they are jointly and severally liable, both in terms of the
PFMA and the Companies Act.

The legal consequences of a breach of a fiduciary duty may include —
(@) thatthe decision is void or voidable;

(b) personal liability for damages; or

(c) personal criminal liability.

The Companies Act states that the fiduciary duties of a director may nat be limited or excluded
in the articles, by contract or in any other way. Any provision which indemnifies a board member
or exempts him/her from liability for breach of a fiduciary duty will be void."’

® Section 234.
® Section 249.
'° Section 250.
" Section 247(1).
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20. The risk posed to an Executive Authority/shareholder, should the lines of independence
between the Executive Authority/shareholder and the board be compromised, is considerable.
The shareholder may no longer have a limited liability (equal to his/her investment), but may
become severally and jointly liable, the same as the board members. In practice, this means
where a board member takes a decision under the influence or on instruction of someone else
(eg Cabinet or an Executive Authority), that body (Cabinet as represented by the President or
the Executive Authority) could be held to be a “deemed” or “shadow” board member'? and may
be held accountable and liable — jointly, separately and in his/her official and personal
capacity.’

21. Itis a challenge for public service officials appointed as board members to remain independent
in view of their official duties to their employers and Executive Authorities. Although these
officials have been appointed ex officio, they are still fully liable as board members.

22. Another challenge to manage carefully is that the other board members (non-public service
officials) would probably seek “guidance” from the Executive Authority's representative or
nominee, potentially compromising the independence of that board. In this regard, the Protocol
states that the board should monitor and manage potential conflicts of interests of management,—
board members and the shareholder.™

'2 A “shadow” board member means the manipulative or controlling hand behind board members.
' See S v Shaban 1965 (4) SA 646 (W); S v De Jager 1965 (2) SA 616 (A).
™ See paragraph 5.1.1.7 of the Protocol.
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CHAPTER THREE - QUALIFYING PRINCIPLES

1.

This section specifies principles in terms of which office bearers qualify to serve on the board of
a state or state controlled institution.

Members of the National Assembly and members of a provincial legislature

A member of the National Assembly or a member of a provincial legislature may_not
serve on the board of any state or state controlled institution (government component,
statutory council, public entity or government enterprise).

A member of the National Assembly or a member of a provincial legislature, who is not a

member of the Cabinet, a deputy minister or a member of a provincial Executive Council,

is eligible to serve on the board of a public interest institution provided that - ~

(a)  the enabling Act of the institution or any other Act does not expressly disqualify
the member; and

(h)  the appointment of the member to the board does not create a conflict of interest in
fulfilling the National Assembly or provincial legisiature's role of overseeing the
institution and/or the powers and functions set out in the Constitution.

Parliament ultimately oversees organs of state, and the appointment of members of Parliament
to boards could create a conflict of interest when members are fulfiling their oversight role
(individually and collectively). Board members, on the 6ther hand, have a duty to participate in
and take decisions in the best interest of the institution. Boards are also accountable to the
responsible Executive Authority and ultimately Parliament as regards the execution of their
mandate and performance.

Members of the Cabinet, deputy ministers and members of provincial
Executive Councils

5. A member of the Cabinet or a member of a provincial Executive Council may not serve on
the board of any state or state controlled institution (government component, statutory
council, public entity or government enterprise) or public interest institution.

6. A deputy minister is eligible to serve on the board of a state or state controlled institution

or public interest institution provided that -

(a) the enabling Act of the institution or any other Act expressly provides for the
appointment of the deputy minister; and

(b)  the appointment of the deputy minister to the board does not create a conflict of
interest in fulfilling the National Assembly’s role of overseeing the institution,
and/or powers and functions set out in the Constitution.

10
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10.

11.

The Constitution™ also prohibits members of Cabinet, deputy ministers and members of the

Executive Council (MECs) of a province from —

@ undertaking any other paid work; and

(b) acting in a way that is inconsistent with their office (eg Cabinet's decisions), or
expose them to any situation involving the risk of a conflict between their official
responsibilities and private interests.

Although deputy ministers are not members of the Cabinet, the rules and principles applicable to
Executive Authorities who are members of Parliament also apply to them."®

Members of Cabinet and MECs of a province are accountable collectively and individually to the

relevant legislature for the exercise of their powers and the performance of their functions."

Individual accountability entails a duty to —

(a) explain to the relevant legislature how the powers and duties under his/her control
have been exercised and performed. The Constitution requires that members of
Cabinet and MECs provide the relevant legislature with full and regular reports
concerning matters under their control;

(b) acknowledge that a mistake has been made and to promise to rectify the matter; and
(©) resign if personal responsibility has been accepted.

Collective accountability means that members of the Cabinet and MECs act in unison as far as
the outside world is concerned and carry joint responsibility before the relevant legislature for
the way in which each member exercises and performs his/her powers and duties. This implies
that individual members of Cabinet or individual MECs who disagree with a particular decision
must either support it or resign." Therefore, although the Cabinet member or MEC is
individually responsible for overseeing a state or state controlled institution, the other members
of Cabinet or of the Executive Council, as the case may be, are collectively responsible for the
way in which the said Cabinet member or MEC exercised and performed his/her powers and
duties in respect of the state or state controlled institution. If an Executive Authority serves on a
board, the Executive Authority would also face conflicting interests, as decisions taken at board
level may have to be ratified by Cabinet.

In view of the above discussion and the fiduciary and other duties of board members of state or

state controlled institutions discussed in chapter 2, it is advised that the serving of —

(a) an Executive Authority on a board for which he/she is the Executive Authority
appears untenable, not only in view of his/her membership of Cabinet but also
because of histher functions as Executive Authority in terms of the PFMA;

(b) an Executive Authority on a board for which he/she is not the Executive Authority
appears untenable because of hisfher membership of Cabinet; and

(c) a deputy minister on a board also appears untenable because of his/her membership
of the Executive and his/her being bound as such by Cabinet’'s decisions unless the
enabling Act for the institution or any other Act expressly provides for the appointment
of the Deputy Minister.

' Section 96(2).

'® Executive Members’ Ethics Act, 1998 (Act 82 of 1998).

"7 Sections 92(2) and 133(2) of the Constitution.
'8 Sections 92(3)(b) and 133(3)(b) of the Constitution.
*® Rautenbach & Malherbe Constitutional Law 3" ed p 201-2.

11
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Members of municipal councils

12.

A member of a municipal council is eligible to serve on the board of a national and

provincial state or state controlled institution provided that —

(a)  the enabling Act of the institution or any other Act does not expressly disqualify
the member;

(b) the appointment to the board does not create conflict between the official
responsibilities as a councillor and the board’s interest;

(c) the municipal council concurs with the appointment of the member as a board
member.

13.

14.

15.

The Local Government Municipal Systems Act specifies in Schedule 1, Code of Conduct for
Councillors,” that a full-time councillor may not undertake any other paid work, except with the
consent of the municipal council, which consent may not be unreasonably withheld.

The Municipal Systems Amendment Act, 2003, disqualifies a person from being a director of a
municipal entity if he/she holds office as a councillor of any municipality.’

Apart from the requirement for a municipal council to consent to other paid work by councillors
and the disqualification of councillors in some instances as set out in the enabling Acts of state
and state controlled institutions, there are no other legislative provisions that preclude
councilfors from serving on the board of a provincial or national state or state controlled
institution. -

Special advisers

16.

A special adviser to an Executive Authority may not serve on the board of any state or
state controlled institution.

17.

Deviation. A deviation from the principle in paragraph 16 may be granted provided that —

(a) the Executive Authority responsible for the institution submits a fully substantiated
request for a deviation to the Minister for the Public Service and Administration;

(b) the Executive Authorities mentioned in (a) after consultation recommend the
- appointment to Cabinet; and

(c) Cabinet approves the appointment to the board.

18.

The PSA provides that special advisers may be appointed to —

(a) advise an Executive Authority on the exercise or performance of the Executive
Authority's powers and duties;

(b) advise an Executive Authority on the development of policy that will promote the
department's objectives; or

©) perform such other tasks as may be appropriate in reszgect of the exercise or

performance of the Executive Authority's powers and duties.

% Section 8 of Schedule 1.
2! Section 93F.

2 See paragraph 9 of the Dispensation for the. Appointment and Remuneration of Persons (Special
Advisers) appointed to Executive Authorities on Ground of Policy Considerations.

% Section 12A(1).

12

465



Chapter Three — Qualifying Principles

19.

20.

21.

22,

Since a special adviser would act in one of the ways in 18.(a) to (c) above, there is no
relationship of authority between the special adviser and the head of a department. A special
adviser must direct his/her inputs to the Executive Authority and refrain from interfering in the
administration and management of the department, which in law is the function and
responsibility of the head of the department. Therefore, a special adviser may not be tasked to
perform any executive function which vests by law in the head of the department. As regards the
responsibility of the head of the department to assist the Executive Authority in exercising
his/her oversight responsibility over state or state controlled institutions associated with the
Executive Authority’s portfolio, a potential conflict of interest may arise if the special adviser is a
member of a board of such an institution.

Special advisers must be impartial and perform their duties objectively without fear, favour or
prejudice. When a member of Cabinet is to participate in decisions of Cabinet regarding a state
or state controlled institution, advice from his/her special adviser who serves on the board of
that institution will raise questions about the objectivity of the advice and/or a possible conflict of
interest.

The serving of special advisers on statutory boards or councils (or similar bodies) for which the
Executive Authority is individually or collectively accountable would be inappropriate since it
could give rise to a direct or indirect conflict of interest or advice which could be biased or
perceived to be biased. Therefore, if a person who is to be appointed as a special adviser
serves on a statutory board or council (or similar body) for which the relevant Executive
Authority is individually or collectively accountable, his/her appointment to such board or council
must be terminated with effect from hisfher date of appointment as special adviser to the
relevant Executive Authority.

A request for deviating from the principle set out in paragraph 17 must be fully substantiated and
should include the nature and period of appointment, the person’s competencies (skills,
expertise, experience, and knowledge), and the benefits and risks (eg potential conflict of
interest) of making such an appointment.

Heads of departments

23,

A head of department may not serve on the board of a state or state controlled institution
for which his/her department is the parent department and in respect of which his/her
Executive Authority has an oversight responsibility.

24,

Deviation. A deviation from the principle in paragraph 23 may be granted provided that —

(a) the head of department is appointed in exceptional cases for a specific period,
preferably not more than one year, to promote a government objective, for example
to normalise the governance of a dysfunctional institution and/or to advise on the
management of complex and diverse interests of role players;

(b)  the head of department is preferably not the chairperson, in order to provide for
objective decision-making;

(c) the Executive Authority responsible for the institution recommends the
appointment; and

(d)  Cabinet approves the appointment to the board.
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25,

A head of a department is_eligible to serve on the board of a state or state controlfed

institution, except a government enterprise, falling under another department or Ministry,

provided that —

(a) the special circumstances set out in paragraph 38 are fully substantiated and
demonstrate that the appointment is justified;

(b)  the Executive Authority to whom the head of department reports and the Executive
Authority responsible for the institution concur with the appointment; and

(c)  Cabinet approves the appointment.

26.

27.

28.

29.

A head of a department is not eligible to be a board member of a state or state controlled
institution —
(a) for which his/her department is the parent department; and

(b) if the same Executive Authority is both the responsible Executive Authority for the
department and the institution.

A potential conflict of interest may occur due to the supporting role of a head of a department
towards his/her Executive Authority in overseeing a state or state controlled institutioni. In this
regard, decisions taken at board level may have to be ratified by the Executive Authority or
Cabinet.

A head of a department as the accounting officer of a department is also responsible for
ensuring compliance with any prescribed conditions if the department gives financial assistance
to any entity (departments make transfer payments to state controlled institutions).?* A head of a
department cannot be accountable for ensuring the effective and efficient utilisation of
transferred funds or financial assistance rendered to a state controlled-institution and also be
accountable in terms of his/her membership of the board of the same institution. It would be
inappropriate for a head of a department to be both referee and player.

A request for deviating from the principle set out in paragraph 24 must be fully substantiated and
include the nature and period of appointment and indicate the person’s competencies (skills,
expertise, experience, and knowledge), and the benefits and risks (eg potential conflicts of
interest) of making such an appointment.

Public service officials

Government enterprises

30.

A public service official, including a head of a department, may not serve on the board of
a government enterprise.

31.

Deviation. A deviation from the principle in paragraph 30 may be granted provided that —

(a)  the special circumstances set out in paragraph 38 are fully substantiated and
demonstrate that the appointment is justified:

(b) the Executive Authority responsible for the institution recommends the
appointment; and

(c)  Cabinet approves the appointment to the board.

# Sections 38(1)(b), (d), (i) to (I) of the PFMA.
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32.

As an alternative to serving on the board of a government enterprise, public service
officials may participate in key committees (eg the audit committee) of a government
enterprise by agreement between the Executive Authority responsible for the relevant
enterprise and the board of that enterprise.

State and state controlled institutions

33.

A public service official is_eligible to serve on a board of a state or state controlled

institution, except a government enterprise, provided that -

(E)] the special circumstances set out in paragraph 38 are fully substantiated and
demonstrate that the appointment is justified; and

(b)  the official does not perform dual responsibilities by assisting the Executive
Authority in overseeing that institution.

Public interest institutions

34.

A public service official is eligible to serve on a board of a public interest institution,
provided that the enabling Act of the institution or any other Act expressly provides for
the ex officio appointnient of the official.

Disclosing interests

35.

A public service official appointed as a board member must declare to the state or state
controlled institution his/her financial interests in terms of the Framework for disclosing
interests sef out in Annexure 3.

36.

37.

Special circumstances

38.

Public service officials are discouraged from serving on the boards of government enterprises in
view of the personal risks to the officials in exercising their fiduciary duties as set out in chapter
2.

An official's first duty as an employee is towards the Executive Authority and towards the current
government through the head of the department. The principal duty of a board member of a
state or state controlled institution, on the other hand, is to work towards achieving the statutory
interests of the institution. There is a potential conflict of interest when an official serves as a
board member.

Appointing an official to the board of a state or state controlled institution must only be allowed
where special circumstances justify the appointment. The special circumstances are as follows:

(a) Improving board performance — There are circumstances where appointing a particular
official to a board may be critical for board performance. These circumstances could be
described as ones where there is a potential risk of not achieving the board's goals or
properly carrying out the board's basic functions without direct input from a particular
official. This might be where:

(i) There is a confluence of person and role

(i)  An Executive Authority needs a specific task completed

(i) A particular official has experience in completing these tasks in a public sector
environment -
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Managing a public official appointment

39.

40.

(b)

Capacity building — Building the capacity of
boards through the participation of historically
disadvantaged: individuals (HDI) and achieving
broad representation of the South African people
according to race, gender, and disability. If it can
be shown that the public official, in addition to

Note this

In accordance with the policy on
affirmative action in 1998, the Minister
for the Public Service  and
Administration has set the following
public service-wide targets:

being an HDI, is also appointed based on any one (a) 75% representation of Black people
of the other criteria (improving board performance, (Africans, Coloureds and Indians)
ex officio appointment, or to capitalise on in management

experience), then the person may be a fully | (b) 50% womenin management
functioning board member. However, if the sole | (¢) 2% disabled people in the public
reason for appointment is the fact that the official Senvice

is an HDI, he/she should be appointed only as an observer.

(c) Serve in private capacity — Officials may serve on boards in their private capacity,
provided the Executive Authority responsible for the institution grants permission in terms
of section 30 of the PSA if remunerated work is involved. Such official has the same
responsibilities and duties as any other board member and does not represent the views
of his/her department or of the current government. These officials are on the board for
their competencies (skills, expertise, experience, and knowledge) and contribute as
private individuals.

(d) Ex officio appointment
An official is appointed in an ex officio capacity by virtue of his/her position/office,
provided that —

() the enabling legislation for the institution expressly requires the ex officio appointment
of a public service official to the board of the institution;
(ii) officials that are ex officio members of boards may not be appointed as chairpersons.

(e) Capitalising on experience — As senior officials head towards the end of their public
service careers, they may be considered for appointment to boards.

() Observers — Officials may be appointed as observers to boards. Although they have no
official status (eg voting rights) at board meetings, they can explain matters such as

government or departmental policy and direction. it s best practice that departments

report in their annua! reports on the
appointment of officials to the boards of
state or state controlled institutions.

The special circumstances set out in paragraph 38 must be outlined in a submission to the
Executive Authority responsible for the institution, indicating the official's competencies (skills,
expertise, experience, and knowledge), nature of appointment, and the benefits and risks of
making such an appointment.

Officials are subject to the ‘same rules as any other person nominated for membership of a
board. The appointment should be appropriate to the role and should follow the appointment
process set out in this Handbook.

Relocation or secondment to another department

41.

When a public service official who serves on a board of a state or state controlled

institution is transferred/promoted/seconded to another department, the Executive

Authority responsible for the relevant institution may:

(a)  Appoint another official to the board to replace the official

(b)  After consultation with the Executive Authority of the recipient department and the
official retain the services of the official on the board of the relevant institution.
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Limiting multiple memberships of boards

42.

The ability of candidates to serve on a number of boards depends on the circumstances and
competencies of the candidate. The reason for limiting multiple membership is to ensure that
members are able to pay proper attention to the affairs of the institutions on whose boards they
serve, to broaden participation in public sector governance, to avoid tokenism, to minimise
opportunities for corruption and to minimise conflicts of interest.

43,

The following principles are provided to limit multiple memberships of boards:
(a)  Anindividual may not serve on more than three boards, whether private or public.
(b)  Anindividual may not be chairperson of more than one board at any time.

(¢)  An individual serving on the board of a regulatory entity may not simultaneously
serve on the board of a government enterprise that is regulated by the particular
regulatory entity.

(d)  Retirees may not serve on more than five boards.

44.

A selection committee must determine the capacity, availability and competencies of
candidates to meaningfully contribute their time to the affairs of the board, particularly
where candidates serve on a number of boards.

45.

Deviation. The Executive Authority responsible for the institution may approve a
deviation from the principles set out in paragraph 43 provided that, on the
recommendation of the selection committee, there are justifiable reasons for exceeding
the limit for multiple memberships. The selection committee must record the reasons for
its recommendation.

Remuneration and reimbursement for expenditure

Public service officials

46.

A public service official may not receive any remuneration for ex officio board activities
pertaining to the preparation for board meetings, travelling time to and from board
meetings, and participation in board meetings, whether inside or outside normal working
hours.

47.

The ex officio board activities that a public service official performs to prepare for board
meetings, travelling time to and from board meetings, and participating in board
meetings, whether inside or outside normal working hours —

(a)  are regarded as official duty; and
(b)  do not require the official to take leave to attend to such duties.

48.

The PSA stipulates that —
(@) every officer and employee must place all his/her time at the disposal of the State;

b) no officer or employee may perform remunerative work beyond his/her employment in
the public service without permission granted by the Executive Authority responsible for
the institution; and
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49.

50.

(©) no officer or employee may claim any additional remuneration in respect of any official
duty or work which he/she performs voluntarily or is required by a competent authority
to perform.®

Officials appointed to boards normally belong to the senior management of the public service.
No provision is made in the PSA or Public Service Regulations for overtime for this category of
officials.

However, in those cases where officials who do not belong to the senior management are
appointed to boards, the Executive Authority may remunerate such officials for overtime work
with due consideration of the Public Service Regulations, collective agreements and conditions
of employment legislation.?®

51.

Any direct cost, such as travel, accommodation and meals, should be recovered from the
state or state controlled institution of which a public service official serves as a board
member. B

52.

Departments must ensure that —
(@ such claims are submitted to the board under cover of a certificate by the official,
clearly stating that no other claim for that expenditure or part thereof will be claimed

or paid by another person or institution; and
(b) boards submit a regular (monthly or quarterly) statement to the department that
clearly stipulates what payments were made in respect of board member activities by
public service officials.

State and state controlled institutions

53.

54.

55.

56.

The relevant Executive Authority determines, after consultation with the Minister for the Public
Service and Administration, the remuneration of advisory boards of government components
listed in Schedule 3 of the PSA.

The relevant Executive Authority determines the remuneration of members of statutory councils
in terms of the enabling Acts of these institutions. This could involve consultation with the
Minister of Finance or the Minister for the Public Service if provision is made in the enabling Act
for such consultation.

The National Treasury is the custodian of the system of Service Benefit Packages for Office-
Bearers of Certain Statutory and Other Institutions. An interdepartmental evaluation committee,
representing the National Treasury and the Department of Public Service and Administration,
makes recommendations to the Minister of Finance and the relevant Executive Authority on the
remuneration of board members for newly established non-business public entities listed in
Schedule 3A of the PFMA. Further information on the Service Benefit Packages for Office-
Bearers may be obtained from the Public Entities Governance Unit in the National Treasury.

Government enterprises conduct business activities and they are expected to compete with the
private sector for market share and scarce competencies (skills, expertise, experience, and
knowledge). The Department of Public Enterprises provides remuneration guidelines for
government enterprises.

% Section 30.

% See Part V of Chapter 1, regulation D.2 of the Public Service Regulations; Public Service Co-
ordinating Bargaining Council Resolution 3 of 1999; and Basic Conditions of Employment Act, 1997.
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Municipal)councils

57. The Local Government Municipal Systems Act, 2000 stipulates in Schedule 1, Code of Conduct
for Councillors,? that full-time councillors may not undertake any other paid work, except with
the consent of the municipal council, which may not be unreasonably withheld.

58. The Public Office-Bearers Act,1998 provides that a member of a municipal council is, in addition
to histher salary as a member of the municipal council to which he/she has been directly
elected, entitled to an allowance in respect of his/her membership of any other municipal
council. Such allowance must be determined by the other municipal council by resolution, with a
supporting vote of the majority of its members, in consultation with the member of the Executive
Council responsible for local government in the province concerned.

59. The Public Office-Bearers Act also provides that the salary and allowances of a member of a
municipal council are determined by that municipal council by resolution, with a supporting vote
of a majority of its members, in consultation with the member of the Executive Council
responsible for local government in the province concerned. For this purpose,? the upper limit
of salaries and allowances of the different members of municipal councils as determined from
time to time should be taken into account.

60. The principle of payment for other paid work undertaken by councillors is recognised in
legislation. Municipal councillors are not precluded from receiving remuneration for serving on
the board of a provincial or national state or state controlled institution, provided that the
municipal council consents that the relevant councillor undertakes other paid work.

7 Section 8 of Schedule 1.
% Section 7(2).
® Section 7(3).
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CHAPTER FOUR - ROLES AND RESPONSIBILITIES

1.

Every role player who is involved in an appointment process should have a clear understanding
of the extent of histher roles and responsibilities. A brief description of the role players and their
responsibilities follows.

Parliament

o

Parliament or committees of Parliament nominate, recommend, approve, or appoint
board members in terms of applicable legislation.

An Executive Authority may request Parliament to make recommendations on the
suitability of candidates to serve on a board. The Executive Authority must refer the
recommended candidates to Cabinet for approval. &

Parliamentary structures and processes in some instances provide for the appointment of

persons to boards of state or state controlled institutions and constitutional institutions (eg Public

Protector and Public Service Commission). Such appointments normally provide for —

(a) nomination by a committee of the National Assembly that is proportionally composed
of members of all parties represented in the Assembly (a panel sometimes submits a
list of recommended candidates to the commiittee); and

(b) recommendation or approval by the Assembly by a resolution adopted by a majority
of its members.

Apart from_the qualifying principles set out in chapter 3, this Handbook does not further
elucidate Parliamentary structures or processes regarding the appointment of persons to
boards. However, departments should consider the principles and best practices in the
Handbook when they draft legislation that requires the appointment of board members through
Parliamentary structures and processes.

Executive acts of the President

6.

The President, as Head of State or as Head of the National Executive, approves the
appointment of persons to boards of state or state controlled institutions in terms of
applicable legisiation.

Chapter 2 of the Handbook on Executive Acts of the President of the Republic of South Africa,
published by the Office of the President, specifies the powers and functions of the President to
make appointments that the Constitution or legislation requires the President to make as Head
of State or as Head of the National Executive. Therefore, the President acts in the following
manner:

(a) As Head of State, the President acts outside the normal executive function as a
symbol of the state. The President is not required to consult with or act together with
his/her Cabinet. This does not mean that the President acts freely in each case, and
the President may choose to act on the advice of an Executive Authority, Cabinet or
of Parliament.

(b) As Head of the National Executive, the President exercises executive authority over
the Republic "together with” the other members of the Cabinet.
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Cabinet approval/consultation

The Executive Authority responsible for the state or state controiled institution must

recommend the following appointments to Cabinet for apprdval/consultation:

(a)  Special advisers

(b)  Heads of departments and deputy directors-general

{c)  Public service officials, including heads of departments serving on the board of a
government enterprise

(d) If the appointment of persons (officials and private persons) will be so significant
that the collective accountability of the Executive Authority, in terms of the
Constitutiom, requires some form of approval of or consultation with the Cabinet

Criteria to decide on the significance of appointments

9.

10.

11.

The collective interests of government are best served if the whole Cabinet participates in the
making of key appointments of a significant nature..The following criteria specify significant
appointments:

(a) Institutions for which the Constitution expressly requires the approval of or
consultation with Cabinet when board members are appointed

(b) Large institutions with more than 500 employees and/or operational budgets of more

. than R200 million

(c Institutions with responsibilities of a transversal nature in which several departments,
ministries or Cabinet clusters may have an interest (eg State Information Technology
Agency)

(d) Government enterprises with an asset base of more than R1 billion (eg Airports
Company)

(e) Institutions that predominantly perform functions of a reguiatory or tribunal nature

® Institutions that, at the discretion of the Executive Authority responsible for the

institution, perform functions of a strategic nature, for example prominent or high-
impact government programmes

The Cabinet memoranda must outline the candidate's competencies (skills, expertise,
experience, and knowledge), nature of the appointment, and the benefits and risks of making
such an appointment.

In addition, the Guide for the Drafting of Cabinet Memoranda® under the heading “Memoranda
dealing with the appointment of Members of Boards” requires the following:
When submitting names for consideration for appointment to boards, councils or other relevant
institutions the race and gender of proposed appointees must be indicated and the curricula vitae must
be annexed to the memorandum. The memorandum should also indicate all other boards, councils or
similar institutions the candidates are currently serving on: in the event they are not serving on any, it
must also be indicated.

30

See paragraph 4.20.1 of the Guide for the Drafting of Cabinet Memoranda published by the

Cabinet Secretariat, September 2007.
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y

The Executive Authority

0

12.

The Executive Authority responsible for the state or state controlled institution may, on

recommendation of the head of the department, approve the appointment of —

(a)  a public service official (who is not the head of a department or a deputy director-
general) to a board, except a government enterprise, provided that any special
circumstances set out in paragraph 38 of chapter 3 are fully substantiated and
demonstrate that the appointment is justified;

(b)  private persons if the appointment is not of a significant nature as set out in
paragraph 9, chapter 4; and

{c)  persons whom the enabling Act of the institution requires the Executiye Authority
to appoint.

13.

The Executive Authority responsible for the state or state controlled institution may
approve a deviation to exceed the limit for multiple memberships of boards on the
recommendation of the selection committee if there are justifiable reasons for exceeding
the limit set out in paragraph 43, chapter 3.

14.

The Executive Authority formally appoints board members.

15.

16.

The

It has become common practice to refer all appointments of persons to boards to the Cabinet.
This places an unnecessary administrative burden on Cabinet, particularly in those cases where
legislation specifically provides that the responsible Executive Authority may appoint board
members (that is, without the approval of Cabinet).

The Executive Authority is ultimately responsible for every appointment, including the extent to
which he/she wishes to be involved. In practice, the Executive Authority délegates the
appointment process to the department. In making the decision, the Executive Aathority may
depend on advice and information provided by others, including Cabinet
decisions/recommendations, Executive Authorities, the chairperson of the board, staff,
departmental officials, community ofganisations and other outside sources. The formal
appointment process is set out in chapter 5.

parent department

17.

For those state or state controlled institutions falling under the portfolio of the Executive

Authority, the parent department is required to —

(a)  maintain a consolidated succession management plan for board members;

(b)  ensure that the chairperson of the board implements a succession management
plan for board members;

(c)  ensure that the chairperson of the board implements an approved induction and
training programme for board members;

(d) maintain a database (Excel spreadsheet) of board member information in the
format provided in Annexure 1;

{e)  provide the dpsa with updated board member information on an annual basis by 1
April of each year;

() implement the Framework for disclosing interests for existing and newly appointed
board and council members of state and state controlled institutions as set out in
Annexure 3;

(9)  subject all short-listed candidates to pre-appointment suitability checks and/or
security clearance, as the case may be;
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(h) report on the app;intment of officials to the boards of state or state controlled
institutions in the annual report of the parent department; and I}

(i) manage the appointment process.

18.

19.

20.

21.

The

Departments must manage the appointment process. A parent department is responsible for
managing the appointment process on behalf of its Executive Authority. This should ensure that
the appointment practices in this Handbook are appropriately internalised and provide for
continuity and transparency.

Departments may use the services of outside companies (selection consultants). A parent
department may, in accordance with the procedures set out in this Handbook and the relevant
procurement policies, make use of: an outside company or selection consultant to assist with
part or all of the nomination and selection processes. Expenditure incurred would be for the
account of the relevant department.

Regardless of whether officials of the parent department or an outside company arranges an
appointment, the same standards of information gathering and scrutiny are required before an
Executive Authority makes a decision on the appointment. All appointments must be made with
due consideration of the appointment principles set out in paragraph 1, chapter 5.

Departments must be clear about the extent of their role. All those involved in a particular
appointment process must be absolutely clear about which parts of the process they are
responsible for and who has overall responsibility for the process. They must also be clear
about the extent to which the Executive Authority wishes to be personally informed and
involved.

chairperson of the board

22,

An Executive Authority or the parent department may consult the chairperson of a board
on the nomination and selection of board members.

23.

. Note the following best practice
An Executiv i
tive Authorlty il parent 1. The chairperson of a board must actively particispate in

department may consult with  the the nomination and selection of board members .*!

Cha":per.s on of a board_ regarding the 2. The chairperson’s responsibilities should be separate
nomination and selection of board from those of the chief executive officer.

member§ and for purposes of |3 Where this separation of roles proves to be
succession management. This role of the impracticable, the board must appoint an independent,
chairperson will be influenced by matters non-executive director as a deputy chairperson to
such as requirements speciﬁed in the ensure that no individual has unfettered decision-

i calmti s ki 32
enabling legislation, size  and/or making powers

particular  circumstances of the
institution.

24.

The chairperson or company secretary oversees a formal succession plan for board
members.

¥ See King Code; Section 1; Chapter 2 — Role and functions of the chairperson.
2 See paragraph 5.1.2.1 of the Protocol — Role of the chairperson.
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25.

The chairperson of a board or thE company secretary (if one has been appointed) must oversee
a formal succession plan for thejboard® and ensure that the succession plan is included in the
overall succession plan for which the parent department is responsible. The chairperson should
be assisted with this task by the company secretary, if one has been appointed, or the chief

executive officer. :

2

The chairperson arranges for new members to be properly inducted.

27.

0

The chairperson of a board must E\rrange for new board members to be properly inducted and
orientated.® The chairperson should be assisted with this task by the company secretary, if one
has been appointed, or the chief executive officer.®

The candidate

28.

Candidates applying for a position on a board must provide personal information and
disclose their interests.

29.

30.

The

The candidate has the task of providing those involved in the appointment process with all
relevant personal information — competencies (skills, expertise, experience, and knowledge),
qualifications, availability, possible conflicts of interest, ef cefera. In addition, the candidate
should be provided with information about the organisation, including its functions and areas of
operation, well before the appointment is finalised.

Appointees should be fully aware of the expectations of them before accepting the position. The
appointee must accept the appointment on the basis of an informed appreciation of the
competencies (skills, expertise, experience, and knowledge) and commitment required to be
effective.

Department of Public Enterprises

31.

The Department of Public Enterprises maintains a Directors’ Database for State Owned
Enterprises reporting to the department,

32.

33.

Board member information should be integrated but managed on a decentralised basis. The

integrated database will be decentralised to provide that —

(@ the dpe maintains a consolidated Directors’ Database in respect of state owned
enterprises reporting to it;

(b) the dpsa maintains a consolidated database of board member information in respect of all
state and state controlled institutions, excluding state owned enterprises;

These information systems will be made available to all role players to assist them with effective
succession management of board members.

* See King Code; Section 1; Chapter 2 — Role and functions of the chairperson.
% See King Code; Section 1; Chapter 2 — Role and functions of the chairperson.
¥ See King Code; Section 1; Chapter 5 — Director selection and development.
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The Dea;g}artment of Public Service and Administration !

34. The Department of Public Service and Administration must —
(a} maintain a consolidated database of board member information in respect of all
state and state controlled institutions, excluding state owned enterprises; and
(b) advise the Minister for the Public Service and Administration on the overall
administration and implementation of the Handbook to promote uniformity in the
appointment of board members.
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CHAPTEDR FIVE — APPOINTMENT PROCESS f

Appointment principles ”

of
1. The following principles must be applied when appointing persons to boards:
(a) Merit based — Appointments are governed by the overriding principle of selection

based on merit, in other words an objective assessment of the fit between the
competencies (skills, expertise, experience, and knowledge) and qualifications of the
prospective candidate and the needs of the institution.

(b) Transparent — The appointment process and phases are standardised, objective,
clear, understandable, and transparent.
(c) Representative - Appointed board members should broadly reflect the

demographics of South Africa. The appointment process should take into
consideration employment equity legislation and policies to achieve broad
representation of the South African population according to race, gender, and

disability.
(d) Consistent — The appointment process should be applied consistently in all cases.
(e) Probity — Board members must be committed to the values and principles governing

public administration and perform their duties with integrity.*

Pre-appointment systems

2. Before a specific vacancy arises, it would be sensible to be aware of the various facets of an
appointment process. Practices such as advertising for candidates (in what circumstances, in
which publications, how much lead time is needed), interviewing (determining the composition of
the interview panel, how to short-list), consultation (with whom, what are the protocols, who
should do i) and complying with legislative requirements (both general and institution specific)
can all be daunting when one is faced with the reality of running a board appointment process.
The broad process for appointing persons to boards of state or state controlied institutions is set
out in Annexure 2.

Departmental databases and succession management

3. Departments are-required to:

(a) Maintain a database (Excel spreadsheet) of board member information for all
appointments to boards of state or state controlled institutions falling under the
portfolio of their Executive Authorities in the format set out in Annexure 1 of the
Handbook

(b)  Provide the dpsa with updated board member information on an annual basis by 1
April of each year

% The basic values and principles governing public administration are set out in section 195(1),
Chapter 10 of the Constitution, 1996.
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The dpsa will consolidate the information for all state and state controlled institutions in order to
share information with all departments making board appointments. The member information
will provide Executive Authorities and departments with a good base for an effective succession
management plan — for example, who is up for reappointment to or retirement from the board
and when. The department should use the database information to flag impending
appointments, allowing it time to

activate the appointment process. Check list
v Is there a database of board member information that
can be consulted?

For board member appointments, at v Is there a process in place to alert the department to

least three to six months’ leeway is upcoming board vacancies three to six months before
recommended between initiating the they are due to arise and nine to 12 months for board
appointment process and the cheirsje

v Is there awareness of the relevant legislation
applicable to appointments?

v Is there a succession management plan in place?
v Are those responsible for running the appointment

expected date of appointment,
depending on consultation and
interviewing. Nine to 12 months is

desirable for g_board c_halr. These are process familiar with the various ways of locating
suggested minimum times and may candidates, including public service databases of
vary from case to case. Succession potential board members and making use of outside
management, particularly for the companies (selection consultants)?

positions of chair and deputy chair, is
crucial to the continuing effective functioning of the board.

Generic role descriptions and board profile

6.

Information contained on the department’s database can also be used to produce a generic role
description for board members and a board profile. This information is useful in a number of
respects:

(a) It allows candidates to have a greater understanding of what the job requires before
considering whether to apply for or accept a position.

(b) It provides a benchmark against which the atiributes of the candidates can be
assessed.

(c) it allows stakeholders to nominate candidates who are well matched to the description.

(d) It assists in reinforcing the principle of appointment on merit.

Role description

7.

The role description contains information of an individual nature, such as competencies (skills,
expertise, experience, and knowledge), qualifications and expectations related to the position
(eg minimum meeting attendance). The competencies that all board members require include
organisational leadership and an understanding of effective governance and strategy. The role
description should also detail the importance of personal integrity and the interest and
enthusiasm needed to contribute effectively to the institution's performance. The role of

-chairperson of the board would have a separate and.more elaborate description to reflect the

nature of the position.

When designing the role description, allow scope for

tailoring the document each time a vacancy arises, | Shecklist o
Each vacancy or policy change that necessitates the | v IS there a standard role description
. . . for the jobs of board members and
realignment of functions creates the opportunity to board chair?
reassess the peeds of lhg board and the type of v Is there a board profile that includes
person best suited to becoming a board member. a description of the role of the board
and the board's legislative
. i . framework?
The department should ensure that its Executive |, \what are the requirements in terms
Authority approves the role description for each of enabling legislation, shareholder
appointment after it has been tailored to the vacancy. agreements and/or articles of
Developing a tailored role description is discussed on association?
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page 27, chapter 5 of the Handbook. v

Board profile

10.

11.

Those responsible for conducting the appointment process must be familiar with the statutory
requirements that govern appointments to boards.

The board profile would contain information such as the legislative framework in terms of which
the board and the institution operate, the role of the board,” role of the chairperson, role of
executive and non-executive directors, committees of the board, relfationship with the Executive
Authority and the parent department, other stakeholders and the unique nature of working in the
public sector.

Appointment process

12. Departments should customise the appointment processes to suit their specific
functional areas.
lelentifying a vacancy Check list
v Has the Executive Authority been
B 5 i notified in writing of the impending
13. If there is an active succession management system vacancy?

in place, then identifying. an in!pending vacancy will v Has the department recommended

be a matter of course. It is crucial that the board is at on the appointment process,

full strength’ and is not left without sufficient i'::“l_din? ; legislative a an:
H aaministrative requirements, an

tr::e_mb(-)rs for a quorum. Departments are required the nature of the role description?
. . . v Have the respective roles of

(a) notify the Executive Authority of the vacancy Executive Authorities, departmental
in writing; officials and the Executive

. Authority’'s  office  staff been

(b) suggest a recommended appointment clarified?

° process; v Has the Executive Authority's office

(¢ provide a generic role description; and been briefed on the legal and

d dvi the basic leaislati ) t administrative requirements?

@ . V'se: on the, BASIC IGISISNVE, IEQUISHIENS v At what stage(s) in the process does
associated with the appointment and the the Executive Authority need to be
process the depariment will follow unless involved?
explicitly directed otherwise by the Executive v What are the requirements in terms
Authority. of enabling legislation, shareholder

agreements andlor articles of
association?
14. It may be prudent to give the Executive Authority

preliminary advice on the nature of the candidate required.

Developing a time line of the agreed procedure

15.

16.

After the Executive Authority has been consulted on the process for the appointment, a time line
should be developed that reflects events during the appointment process. Sufficient time should
be allowed for all aspects of the process. This is particularly important if seeking expressions of
interest or using outside companies (selection consultants).

A sensible way of producing the time line is to work backward from the time the appointee is to
take up office. Project management practices should be followed that allow for possible
contingencies (time).

% See paragraph 5.1 of the Protocol — Board of Directors.

28

431



Chapter Five — Appointment Process

17.

18.

J

J
The time line should also provide for the Executive Authority’s input. The time needed for
consultation with role players and colleagues also needs to be taken into account.

Consider and record the following milestones when drawing up a time line:

(@) When the appointee is to take up the position Check list
(b) When the incumbent is due to step down from v Has a time line for the appointment
the position process been produced?
© When the appointment particulars must be |~ E:tesf;hz :’ig;_eca"t?e im;:f':cgo‘i"?;?eg
H H = e 1or ] ons, (] y
submlttgd to the reIevgnt Ce_ibmet Committee, date for submission to various role
the Cabinet or the President, if necessary players and appointment
(d) The date by which the Executive Authority °°'t“"“?"|°feme"t ldat)?? (including the
wishes to have a preferred candidate identified potential tor overlap .
. . v Does the time line allow sufficient
(e) The closing date for applications time for consultation with caucus
( The requirements in terms of enabling and coalition partners?

legislation, shareholder agreements and/or
articles ofyassociation

Developing a tailored role description

19.

Where a generic role description already exists, it simply needs to be tailored to the specific
requirements of the vacancy.

Legislative requireirments

20.

21.

Check any legislative requirements for the composition of the board — has the vacancy made
the board deficient in its legal composition? For most boards, their enabling legislation stipulates
certain types of competencies, or a particutar mix of people. If the vacancy creates a missing set
of competencies (skills, expertise, experience, and knowledge) or form of representation, the
role description must be drafted to reflect that gap so that the vacancy can be filled as required
by legislation and the board does not act outside its powers.

The role description will typically include, but is not limited to:
(a) A description of the roles in terms of the task requirements and the responsibilities

(b) The competencies the person will need to demonstrate for the successful performance
of the role

(c) Educational requirements (qualifications)

(d) Membership of professional bodies

(e) Level of competencies

fH Reporting relationship

(9 Remuneration

Consultation on the role description

22.

23.

The Executive Authority may wish to bring in certain competencies (skills, expertise, experience,
and knowledge) or a new approach, and this should be reflected in the role description. Whether
the Executive Authority wishes to be consulted on the role description should have been
determined at the start of the process. It is desirable for the Executive Authority to have the
opportunity to discuss and endorse the role description.

It is good practice to consult the chairperson of the board on the role description. This could
provide a unique perspective on the functioning and competencies of the current board and
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24,

25.

possible areas of strengthening that could be achieved by the new appointment. The chair is
responsible for the performance of the board as a unit and will have a view on the type of
person required to fill the vacancy.

. 5
Where appropriate, other stakeholders, such as participants in a particular Cabinet cluster,
industry groups, and voluntary organisations, may be able to offer their perspectives on what
may be missing from the board.

In some cases, legislation requires consultation with external stakeholders, although such
consultation usually deals with the person appointed rather than the role description.

Board composition

26.

27.

28.

When considering the role description, take into account the current composition of the board,
the principle of appointing on merit and the need for an appropriately balanced board. What is
the balance of competencies (skills, expertise, experience, and knowledge)? How appropriate is
the balance of gender, representivity, disabled and community/industry representation?

The role description for board members should reflect the following preferences as set out in the

King Code and the Protocol, unless

enabling Acts state otherwise: =
Check list

@ The ch.airperson should preferaply v Does the tailored position description take into
be an independent, non-executive account legislative requirements for the
member.sa composition of the board? _

v Was the Executive Authority consulted on the

role description?

v Was the board chair consulted to determine the

(b) The board could comprise a mix of
executive,  non-executive  and

independent 'directors. Dc_eﬁnitigns of board's perspective?
these portfolios are provndegig iNte |, Were other stakeholders consulted as and
King Code and the Protocol. where appropriate?

(c) The board should comprise a v Did the Executive Authority sign off the role
majority of non-executive directors. description?

Confusing the roles and v Does the role description take into

responsibilities of board members consideration the guiding principles set out in
section 3, the need for a balance of gender,

and senior management can be ethnicity, and community representation, while
avoided if executive directors are appointing on merit?
not appointed. v Was the correct preliminary remuneration level

(d) Member appointments should be in set?
v What are the requirements in terms of enabling

writing and limited to a maximum of Lty
three to five years legislation, shareholder agreements andlor
: articles of association?

Obtain the approval of the Executive Authority to formalise the role description.

Preliminary remuneration

29.

The preliminary remuneration to which the board member will be entitled should be determined
at this stage — see chapter 3.

Identifying candidates

30.

There are a number of ways to source candidates. They range from consulting departmental
databases (discussed earlier), advertising in the media and head-hunting, to using referrals and

% See paragraph 5.1.2.1 of the Protocol — Role of the Chairperson.
% See paragraph 5.1.5 of the Protocol — Role of Executive and Non-executive Directors.
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31.

32

33.

recruitment agencies. A preliminary selection of methods should be made when the time line for
the appointment process is being developed. When developing the time line, seek clarification
from the Executive Authority about when the Executive Authority wishes the candidate to be
contacted. It is possible thalithe Executive Authority may wish to consider the candidate before
he/she is contacted about the position.

Sources of identifying candidates include —

(a) seeking declarations of interest via public advertising;

(b) using nominations provided by the public;

(c) consulting with the Directors-General Cluster, the Executive Authority and his/her
Cabinet colleagues;

(d) consulting with the board, in particular with the chair;

(e) consulting with interested parties, sectoral groups and other stakeholders;

® consulting with the parent department;

(9) using outside companies or selection consultants;

(h) using departmental databases, the Directors’ Database of the Department of Public
Enterprises and the Department of Public Service and Administration as discussed

earlier;
0] using a nomination committee as discussed later in the section dealing with “Short-
listing candidates”; and
0) using a nomination committee that was established as a committee of a board.
- Check list

An appointment process that seeks candidates from a v Have all sources of identifying

number of different sources can identify candidates candidates been explored?

who might not have otherwise been considered. A v Have applications been sought by

selective approach to each vacancy would be best — using  available databases,

no vacancy will require all of the methods suggested. iandt‘:gtsmc%nsfﬁiin e’;‘:i’tissE'::ﬁuﬁ:ef

An appointment to the chair of a significant or large Authorities, consﬂmng with the

institution may require an entirely different process board and board chair, consulting

from an appointment to the board of a significantly with sectoral groups, consulting

smaller organisation. The Executive Authority will have :"(')‘:;'Jmnthe ot d:;:':gﬁg;

outlined his/her preferences at the beginning of the commmeg or using outside

process. Board profiles and tailored role descriptions companies and selection

should be used to identify and provide information to - consultants?

candidates. v Have the board profile and tailored
role descriptions been used to
provide information to prospective

Those who conduct the appointment process need to candidates and in advertisements

be aware of the legal requirements governing personal forpotentialicandidatas?

information set out in the Access to Information Act (Act No 2 of 2000) with respect to obtaining,
holding and protecting the privacy of such information.

Framework for disclosing interests - -

34.

35.

36.

Along with information on competencies (skills, expertise, experience, and knowledge) and
qualifications, candidates should be asked to consider whether there is any impediment that
may preclude them from office.

Those conducting the appointment process must elicit all relevant information from candidates
regardifig any interests or potential conflicts of interest. To assess conflicts effectively, those
involved must understand both the organisation’s functions and the statutory framework in terms
of which it operates.

Candidates must consider whether there is anything in their personal histories that may make
their candidacy for the board inappropriate. This could be described to candidates as a test of

31

434



Chapter Five — Appointment Process

37.

i1]:>robity, and is necessary to save the government andjtﬁqé board potential future
embarrassment.

In view of the rights to privacy set out in the Constitution, the Framework for disclosing interests
of serving board members and candidates can only be applied if members voluntary declare
their interests. There is currently no legislation in terms of which the framework can be regulated
for private persons as is required in terms of section 36 of the Bill of Rights. This framework is
based on the system that is prescribed for officials in the senior management service of the
public service to disclose their interests.

o

Executive Authorities and their departments are encouraged to implement the
Framework for disclosing interests for existing and newly appointed board and council
members of state and state controlled institutions as set out in Annexure 3 by —

(a)  encouraging serving members to voluntarily declare thgir interests, annually
before the start of the financial year of the institution tos which the member is
«appointed as a board or council member; and

(b)  considering including the disclosure of interests by members as a condition of
appointment in the case of new appointments or when appointments are renewed
to ensure that possible conflict of interest is identified upfront before members are
appointed.

39. Public service officials serving on bhoards and councils of state and state controlled
institutions must declare their interests by completing the Register of interest
information sheet provided in Annexure 3, Appendix A.

40. The disclosure of interests by public service officials provided for in this Handbook does not

41.

substitute the financial disclosure by members of the senior management service as prescribed
in the Public Service Regulations.

Serving board members and candidates are encouraged to indicate whether they have any
financial, professional or personal interests that might create a conflict if they are appointed to
the board. The framework set out in Annexure 3 makes specific reference to the following types
of interest: -

(@) Shares and other financial interests Bost practice

(b) Directorships and partnerships it is best practice for governing authorities
(c)  All remunerated work and employment to adopt a standing item on the agenda of

A X . every board meeting for the disclosure of
(d) Consultancies and retainerships interests of members.

(e) Sponsorships and assistance
(d) Gifts and hospitality
(@) Land and property
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42. The following practical advice is also provided:

(@)

(b)

(©

(d

(e)

®

Consider critically the information provided
by the candidate, and seek further
information from the candidate where
information is incomplete or ~further
questions arise.

Ask the candidate to immediately advise
of any change to his/her interest that
occurs in the course of the appointment
process.

Seek advice from a departmental legal
adviser if there is any doubt about whether
an interest creates a conflict.

If a conflict of interest is identified,
consider whether it is so fundamental (see
Annexure 4) that the candidate is
unsuitable for appointment, or whether the
conflict can be managed with appropriate
systems (seek legal advice where
appropriate).

Discuss systems for managing the conflict
with the candidate and obtain the
candidate’s agreement to a proposal for
managing the conflict, if possible.

Provide the Executive Authority with

comprehensive information about any conflicts of interest, including details of any proposal
for managing the conflict, an indication of the candidate’s position in respect of the conflict,
details of any legal advice obtained in relation to the confiict, and free and frank advice in

v P N

Check list

v

v

Has the candidate been provided with
information about the organisation?

Has the candidate been asked for specific
information about any financial,
professional or personal interests that
might create a conflict?

Has the matter been followed up where
information is incomplete?

Has the candidate been asked to advise of
any .changes in their interests which might
create a conflict?

If a conflict has been identified, has its
seriousness been fully assessed?

If a conflict appears manageable, have
management mechanisms been proposesl?
Have any management systems been
discussed and agreed with the candidate?
Has legal advice been sought where
appropriate?

Has the Executive Authority been provided
with comprehensive information about
conflicts of interest and what was the
response?

Does the documentation for disclosure of
interests include all information relating to
conflicts of interest?

respect of the adequacy of any management arrangements proposed.

Dealing with conflict of interest

43.  Whenever an appointment is made, the Executive Authority (Cabinet and the President, where
appropriate) should be confident that every actual or potential conflict of interest that can
reasonably be identified has been identified. Where a conflict of interest has been identified, the
relevant authority should be confident that an acceptable system has been proposed or
established to manage the conflict appropriately.

44. Further information on what constitutes a conflict of interest, how to assess the seriousness of a
conflict of interest, and how to avoid or minimise the risk of conflicts of interest is contained in
Annexure 4. This annexure includes hypothetical examples and suggested mechanisms for

managing conflicts.

-Short-listing candidates

Nomination committee

45. An Executive Authority:

(a)
(b)
(c)
(d)

Must appoint a nomination committee

Must nominate suitable persons to the nomination committee
Is not obliged to appoint a candidate proposed by the nomination committee

May delegate the setting up and administration of the nomination committee to

his/her department
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46.

47

48.

49,

50.

51.

52.

53.

Consideration should!be given to inviting individuals with specialist cluster/functional/sector
knowledge to participate in the nomination committee. ()

I

¢
The role of the nomination commitiee is to ensure that the people best qualified for each
institution's board positions are recommended to the Executive Authority. The committee must
provide the Executive Authority with a list of candidates suitable for board membership. The
committee must determine nomination criteria.

In looking at the competency mix for a board, there are three dimensions of board effectiveness
requiring consideration. These are:

(a) The knowledge or information required to fill a significant gap on the board

(b) The capacity of an individual to influence preferred outcomes (internally and externally)
through his/her involvement on the board

(©) The extent to which an individual has the opportunity or availability to meaningfully
contribute their time and abilities to the affairs of the board*

A parent departmeni may, in accordance with the relevant procurement policies, make use of an
outside company or selection consultant to assist with part of or the entire nomination and
selection process, provided that the advertising and selection procedures comply with the
requirements set out in this Handbook. Expenditure incurred would be for the account of the
relevant department.

Where an outside company or selection consultant has identified a candidate, it is desirable to
confirm whether the candidate is interested in the position (although it may not always be
possible or appropriate to confirm this with the candidate at this stage). This is also a good time
to provide the candidate with some basic information about the nature of the position, if this was
not done during the disclosure and conflict of interest checks. In some cases, it may be
appropriate for contact to be initiated by the Executive Authority. As the situation arises, confirm
this with the Executive Authority.

When short-listing candidates, benchmark their CVs against the role description created earlier
in the process. This is also the time to analyse the information provided regarding potential
conflicts of interest. Depending on the nature of the position, suitability and/or credit checks may
also be a useful part of the process.

The nomination committee established by an Executive Authority is not the same as the
nomination committee (board committee) that state and state controlled institutions may
establish.

The Executive Authority may seek guidance from the nomination committee established by state
controlled institutions when making appointments.

Outcome of board and member evaluation

54. The Executive Authority may consider the outcome of a board and/or board member

evaluation when making reappointments.

55.

Chapter 6 of the King Report, 2002, states that the board, through the nomination committee or
a similar committee, should regularly review its required mix of skills and experience and other
qualities, such as demographics and diversity, in order to assess the effectiveness of the board.
This should be done by means of a self-evaluation of the board as a whole, its committees and

 See Chapter 5, Director selection and development of the King Code.
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i
the contribution of each individual member. A typiceﬂ/ Egéard self-evaluation is set out in Appendix
IV of the King Report. il

lﬂf

Suitability checks ’

S6. All short-listed candidates must be subjected to suitability checks and/or security
clearance, as the case may be.

s}

57. The National Intelligence Agency is implementing a vetting strategy that provides for the
decentralisation of security vetting to departments and the creation of vetting officers on the post
establishment of departments.

Interviewing and selection

Selection committee

58. An Executive Authority:

(a)  Must appoint a selection committee separate from the nomination committee to
make recommendations on the suitability of candidates

{b)  Must nominate suitable persons to the nomination committee

{c)  May for practical reasons nominate members of the nomination committee to serve
on the selection committee

(d) Should serve as chairperson of the selection committee in cases where
chairpersons of boards are considered. For other board members, the Executive
Authority may nominate the chairperson.

(e)  Is not obliged to appoint a candidate recommended by the selection committee

(H Selects the candidate and determines who will be appointed

59. Consideration should be given to inviting individuals with specialist cluster/functional/sector
knowledge to participate in the selection committe e. The selection committee must determine
selection criteria with due consideration of the enabling legislation of the institution.

60. After suitable candidates have been identified, interviews must be held. Interviews are an
effective way of sharing information on the particular complexities of working in the wider public
sector and to gauge the depth of the candidate’s understanding of the role of the board in
ensuring sound governance of the institution's interests. In the interests of natural justice, any
concerns around conflicts of interest or issues arising from security checks could be put to
candidates for response in interviews.

61. During the selection process, care should be taken that all candidates are provided equal
opportunities. This implies that they must be evaluated against the same requirements and
criteria.

62. The selection committee must make a recommendation on the suitability of a candidate after
considering —

(a) information based on valid methods, criteria or instruments for selection that are free
from any bias or discrimination (eg using a scoring grid which provides space to rate
each individual according to the weighted inherent requirements of the position);

(b) balancing the training, competencies and knowledge necessary to meet the inherent
requirements of the position with the need to redress the imbalances of the past to
achieve a representative board; and
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v !
I |
(c) {;‘.I the extent to which an individual has the opportunity or is agrailable to meaningfully
fﬂ( contribute histher time and abilities to the affairs of the board, particularly where
n candidates serve on a number of boards. ”
0
Multiﬂle membership of boards is limited as set out in paragraphs 42 to 45 of chapter 3. The

63.
ability of candidates to serve on a number of boards depends on the circumstances and
competencies of the candidate. The selection committee must determine the capacity,
availability and competencies of candidates to meaningfully contribute their time to the affairs of
the board, particularly where candidates serve on a number of boards. Where there are
justifiable reasons for exceeding the limit on multinle memberships, the selection committee
must record the reasons for its recommendation.

The Executive Authority may approve deviations Check list
recommended by the selection committee Hectis
) v Has the candidate been provided with
information about the organisation?

64. The selection committee must record the reasons | v Have security checks been carried out
for its recommendation. on short-listed candidates?

o v Are there protocols for the holding of
personal information?

65. The Executive Authority is not obliged to appoint a | v Has the Executive Authority been
candidate recommended ~ by the selection provided with adequate background
committee. The Executive Authority may request information on the candidate(s)?
the selection committee to recommend another | z':;rm"::g theE’r‘:;‘l‘l""‘:;aﬁo :‘;gﬂ::z
suitable candidate. The Executive Authority selects appointment in accordance with the
the candidate and determines who will be National Treasury System for the
appointed. The Executive Authority will have Administration of the Service Benefit
outlined hisfher preference for either a single Packages for Office-Bearers of Certain
candidate or a short list at the start of the SkanNory SUie sy Listtiiogs or e

: relevant legislation? If the proposed
appointment process. The department should remuneration is  outside  the
provide information that will help the Executive remuneration framework, has the
Authority to make a selection. Minister of Finance been consulted?

v Has the Executive Authority been
provided with a comprehensive

66. Unsuccessful candidates should be asked if they hriefip%e n(ote on the pmpl?sed

o : ) appointee (covering issues such as
ﬁre willing to be included on a database of potential conflict of ifiterest), together with a

oard members. draft letter of appointment?
v Has the Executive Authority been

. provided with the recommendations of

Consultation the  nomination and  selection

committees?

67. Once a prospective appointee has been identified, | ¥ If the appointment is provisional, has

. N the availability of the candidate been
the Executive Authority may proceed to make the confired? Are there any outstanding
appomtment, but in most cases would wish to issues (such as conflicts of interest)
discuss it with his/her colleagues first. This reflects that may require a report-back to
Cabinet's expectation that the relevant Cabinet Cabinet?

Committee and Cabinet will consider appointments

of a significant nature. The proposed remuneration for the appointee should be resolved with the
Executive Authority at this point, if it has not been resolved earlier. If the Executive Authority
proposes a remuneration rate which is outside the remuneration framework, consultation with
the Minister of Finance and the Minister for the Public Service and Administration is required
before the appointment is finalised.

68. On occasion, a candidate’s name may be submitted to Cabinet without the candidate’s

knowledge. Any decision made in these circumstances should be considered provisional until
after the candidate has been informed, his/her availability determined, and examining (for
confiicts of interest, issues of probity, etc) has been completed. The Executive Authority must
report back to Cabinet on the outcome of these enquiries, either confirming that the appointment
has proceeded or, if necessary, referring any outstanding issues back to his/her. colleagues for
further discussion. In addition to consulting with their Cabinet colleagues on an appointment,
Executive Authorities may undertake consultation with their caucus or other parties or members
of Parliament.
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Appointment !
Formal action

69.

70.

7.
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Once all necessarﬂ&g’)nsultation has taken place (eg with Cabinet Committees and Cabinet) and
all outstanding issues have been resolved, the appointment can be made. Those managing the

appointment process are responsible for preparing letters of appointment and formal
appointment documents, and arranging for signatures.

S

== oo

Although the Executive Authority decides who will be appointed, the formal appointment action
must be executed by the person authorised to do so in terms of the entity’s legislation or
constitution. The formal action required to effect the appointment could vary in each case
between an Executive Authority and the President. The Executive Authority (or the President
where appropriatej should sign the appointment letter after the required consultation (with
caucus, etc) has been completed and all outstanding matters have been resolved.

‘The Executive Authority must send a letter of appointment to the appointee. A draft letter should
have been provided to the Executive Authority during the selection process. The letter of

appointment should include the following:
Checklist

@ An indi_cation of !he provision .0 f the A‘.:t v Is the legally appropriate person making the
according to which the appointment is appointment?
made ¥ Has the formal act of appointment been
(b) The term of contract and all-inclusive carried out correctly (e.g., Gazette notices)?
package or remuneration in the case of v Has a letter of appointment been sent to the
non-executive members appointee?

(©) That the appointee isTequired to sign an
employment contract and enter into a performance agreement

(d) Date of assumption of duty (the date of appointment will be a date as agreed to by the
Executive Authority responsible for the institution and the appointee)

(e) Requireme?l(t) to annually disclose any interests
4] Relevant information material
(9) Confidentiality agreements

Induction

72.

73.

74,

Induction is a vital step in the appointment process and is fundamental to a board member
becoming fully effective as quickly as possible. Induction is often overlooked by those running
the appointment process, who may assume that the board will carry out all necessary induction.

Check list
Ipduction material shou_ld be s_upplied atthe |+ Has an induction programme been
time of appointment. This material should be a compiled in conjunction with the board
varied package of information. It could include chair?
supplementary documentation beyond that v Does induction material emphasise the role

: N : of the board — devising strategy, appointing
supplied with the letter of appointment, an offer and monitoring the chief executive and

of a briefing by the department, suggested monitoring organisational performance —
training (eg courses offered by the Institute of compliance with the law and the duty to act
Directors) and information on the role of the in the best interests of the entity?

board and the board’s operating environment. | v Does the supplementary information
Executive Authorities should convey include offers of training and briefings by
government's expectations to board members the department?

. . v If the new appointee is the chairperson of
as part of the induction process. the board, is there a six months’ overlap

between the incumbent and the new
appointee, if possible?

The induction package should be compiled in
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]

4
consultation with the board chair to eliminate potential overlap with the induction training that the
board will provide. New board members should be familiarised with:

. N . o il . N
(a) The institution's operations, sefiior management and business environment

(b) Fiduciary duties and responsibilities

(d) The role of the board and its

pmmittees, for example devising strategy, appointing the

(c) Expectations of the Executive %uthority, chairperson and the board

chief executive and monitoring the performance of the chief executive and the

organisation

o0
L]

Reappointment

75.

Appointees or incumbents should not expect that they will be automatically reappointed. In

terms of the Protocol, the board should

comprise a majority of non-executive members Check list

and each member's appointment should be | If the process is a reappointment, have you
limited to a maximum period of three to five | ¢onsidered—

years'ﬂ If a members performance and v altering the role description to take into

competencies (skills, expertise, experience, and

knowledge) remain relevant to the organisatiogi

account changed environment, changed
board composition, changed board needs,
changed Executive Authority requirements?

he/she may be reappointed for a second term. v reassessing the remuneration?
Board members are expected to serve not more v seeking a performance assessment of the
than two terms of appointment. Enabling board member from the board chair?

legislation should specify the period of

appointment and the number of terms that board members could serve, if required.

Disqualification

76. The enabling Acts of state and state controlled institutions make provision for the disqualification
or removal of board members. The enabling Act normally provides that a member must cease to
be a board member for the reasons mentioned below. Executive Authorities should select the
most appropriate disqualification criteria for inclusion in the enabling Acts of institutions:

@)
(b)
(©
(d)

)

U]
(@
)
0]

®
(k)

The member resigns by written notice to the Executive Authority.
The member becomes an unrehabilitated insolvent.
A competent court has declared the member to be mentally ill.

The member has been convicted of an offence in the Republic, other than an offence
committed prior to 27 April 1994 associated with a political objective.

The member has been convicted in the Republic or-elsewhere of fraud, theft, forgery,
bribery, corruption or any other offence involving dishonesty, and was sentenced to
imprisonment without the option of a fine.

The member is absent from two or more meetings in one calendar year without the
leave of the board (or chairperson).

The member is elected as a member of Parliament, a provincial legislature or any
municipal council.

The member ceases to be a citizen of, or to have the right of permanent residence in,
the Republic.

The member has, as a result of improper conduct, been removed from a position of
trust by a competent court of law.

The member has failed to disclose interests.

The member is disqualified in terms of the Companies Act. Any individual who is

disqualified from being a director cannot hold (or continue to hold) the office of
director. Any contravention of this principle may attract criminal liability for the

“! See paragraph 5.1.6.2 of the Protocol.
“2 See paragraph 5:1.8.1 of the Protocol.
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Chapter Five — Appointment Process

i)
i individual in question and any other director v\F io knows or should have known that
the said individual is or was so disqualified).*
)

The Executive Authority may remove a member of the Bodtd from office —
(@ onthe grounds of misconduct, incapacity or incompétence; or

(b)  for any other sound and compelling reason as referred to in paragraph 76(a) to (k) above.

A decision to remove a member of the board from office must be based on the recommendation
of an independent panel appointed by the Executive Authority.

0
The Executive Authority may dissolve the Board on reasoriable grounds.

77. The enabling Acts for state and state controlled institutions could provide for further
disqualification criteria.

78. The following persons may not be appointed or act as a director of a company:“4

(a) A minor or any other person under legal disability

(V)] Any person who is subject to any order under the Companies Act No 61 of 1973 or
the repealed Act, disqualifying him/her from being a director

(c) An unrehabilitated insolvent

(d) A person issued by the Registrar with a sequestration order

(e) A person convicted of an offence

4] A person removed from an office of trust on account of misconduct

(9) A person who has been convicted at any time (whether in the Republic or elsewhere)
of —

(i) theft, forgery or uttering a forged document, perjury, an offence under the
Prevention of Corruption Act, 1958 (Act No 6 of 1958), the Corruption Act, 1992
(Act No 94 of 1992); or

(i) an offence involving dishonesty or in conriection with the promotion, formation or
management of a company, and who has been sentenced to imprisonment
without the option of a fine or to a fine exceeding R100

(i) A person who has, in terms of an Act of Parliament, been removed from office due to
the fact that he/she is not a fit and proper person to serve as a director or in the
management or any other position of trust of the body in question due to theft, fraud,
forgery, uttering a forged document, corruption, whether in terms of the common law
or not, or any other act involving dishonesty -

79.  Nothing prevents a company from providing in its articles for any further disqualifications. -

“® Paragraph 5.1.10.2 of the Protocol.
“ Section 218 of the Companies Act.
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Chapter Six — Implementation and Conclusion

CHAPTER SIX - IMPLEMENTATION AND CONCLUSION

Implementation d » !
? i
1. To facilitate implementation of the Handbook it is suggested that —

(a) all proposed new legislation that provides for the appointment of persons to boards of state
or state controlled institutions be aligned to the Handbook;

(b) existing legislation that is under review for amendment incorporate a revision of the
provisions of every board created by the legislation in order to align it to the Handbook;

(c) provincial premiers be requested to adopt the Handbook; and

(d) the overall administration of the Handbook be assigned to the Minister for Public Service
and Administration to promote uniformity in the appointment of board members.

2. The dpsa will monitor implementation of and compliance with the Handbook by —
(@) providing comments on Cabinet memorandums and concomitant legislation dealing with
the appointment of board members;
(b) analysing and reporting on the database of board member information that departments
submit to the dpsa; and
(c) aligning the Handbook with the governance practices set out in the PFMA.

Conclusion

3. This Handbook is intended to be a living document, which should be updated with the best
practice experiences of departments and be shared by all. The Handbook will be accessible
online at http://imww.dpsa.gov.za. Departments are invited to share their best practice
experiences with us and are welcome to contact us for further information. Contact particulars
are as follows:

The Chief Diredtorate: Human Resource Planning
Department of Public Service and Administration
Private Bag X916

PRETORIA

0001

Telephone number: (012) 336 1177 or (012) 336 1159

Fax number: 086 618 8628

Email: etienne@dpsa.gov.za or vanessan@dpsa.gov.za
ANNEXURES

Attached are Annexures 1-4.
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Annexure 1

Instructions for completing the board member information sheet
Column descriptions are as follows: —

Ful first name(s) and surname of member
Identity number of member

Telephone number and postal address of member
Full name of entity on which member serves

Classification of entity in terms of listing in appropriate schedule of the PMFA. Choose one of
the following categories:

5.1 Schedule 3A — National public entity
5.2 Schedule 3B - Provincial public entity
5.21 Eastern Cape (EC)
5.22 Free State (FS)
5.23 Gauteng (GP)
5.24 KwaZulu-Natal (KZN)
5.25 Limpopo (LP)
5.2.6 Mpumalanga (MP)
5.2.7 Northern Cape (NC)
5.2.8 North West (NW)
5.29 Western Cape (WC)
5.3 Schedule 4A — National government enterprise
54 Schedule 4B - Provincial government enterprise
5.4.1 Eastern Cape (EC)
54.2 Free State (FS)
5.4.3 Gauteng (GP)
5.4.4 KwaZulu-Natal (KZN)
545 Limpopo (LP)
546 Mpumalanga (MP)
5.4.7 Northern Cape (NC)
5.4.8 North West (NW)
54.9 Western Cape (WC)
6. Name of parent department — National departments (National Treasury, Transport, etc) and

provincial departments. For provincial departments add the abbreviation for the province (listed
in 5.2.1 to 5.2.9) before the name of the parent department (eg EC Economic Affairs).

7. Gender — Choose one of the following:

OO N

7.1 Male
7.2 Female
8.  Race — Choose one of the following:
8.1 African
8.2 Coloured
8.3 Indian
8.4 White

9. Employed in terms of the Public Service Act — Choose between the options of yes or no. This is
relevant to persons who are board members and are still employed in a government
department.

10.  Speciality profile:

10.1  Field of speciality — Provide for a choice of one or more than one of the following
categories:

10.1.1 Financial management
10.1.2 Human resource management
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10.2.

10.3
10.4

10.5

10.6

11. Appointmenit time line:

111

1.2
11.3

10.1.3 Economics

10.1.4 Legal

10.1.5 Risk

10.1.6 Corporate governance

10.1.7 Audit

10.1.8 Procurement

10.1.9 Social sciences (welfare/education/health)
10.1.10 Engineering

10.1.11 Information technology and communication
10.1.12 Stewardship (arts, culture, sport, museums)
10.1.13 List others

Speciality profile: Number of years’ experience in field of speciality — Choose one of
the following:

10.2.1 Less than 5 years -

10.2.2 Between 5 and 10 years

10.2.3 Between 10 and 15 years

10.2.4 More than 15 years

Speciality profile: Qualifications — List qualifications (eg B Admin Unisa)

Speciality profile: Membership of professional bodies — Indicate full name of
professional body.

Speciality profile: Committee participation — Indicate the full name of committees on
which member currently serves.

Speciality profile: Capacity on board:
10.6.1 Position — Choose one of the following:
10.6.1.1  Chairperson
10.6.1.2 Deputy chairperson (if this is a position specifically provided for)
10.6.1.3 Member
10.6.2 Standing — Choose one of the following:
10.6.2.1 Executive member
10.6.2.2 Non-executive member

&

Term of appointment — Choose one of the following:

11.1.1  3years
11.1.2 5Syears
11.1.3 Other

Indicate date of appointment to the governing body
Expiry date — Date on which current appointment expires. This date is calculated by
the system.

End of instruction
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Annexure 2

Annexure 2: Broad process foriappointing persons to boards

Pre-appointment process D

Departinent establishes and
maintains database of board
member information

!

Compile succession management
plan

!

| Compile generic role description N

|

l Compile generic board profile I‘

Conducting appointment l
process
l Identify a vacancy ||
¥

Department obtains clarity at what
stage in the process the Executive
Authority wish to be involved

|

Develop timeline for appointment
process

!

Develop tailored role description I[

]

Executive Authority approves role
description

Department provides information —| ldentify and invite Ca"d'da'es—g— Candidate provides information
to candidates (board profile and ~and disclose interests

role description)

Executive Authority establishes Shortdisting candidates - Candidate subjected to suitability
nomination committee m nomination committee B checks
Executive Authority establishes Interviewing and selection - Executive Authority consults if
selection committee and selects || | selection committy B required with Cabinet or
candidate Parliamentary committee

Appointment - Approval by relevant
Executive Authority / President
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Annexure 3: Framework for disclosing interest of board members

Executive Authorities and their departments are encouraged to implement the Framework

for disclosing interests for existing and newly appointed board and council members of

state and state controlled institutions by —

(a) encouraging serving members to voluntarily declare their interests, annually before
the start of the financial year of the institution to which the member is appointed as
a board or council member; and

(b) considering including the disclosure of interests by members as a condition of
appointment in the case of new appointments or when appointments are renewed to
ensure that possible conflict of interest is identified upfront before members are
appointed.

Public service officials serving on boards and councils of state and state controlled
institutions must declare their interests by completing the Register of interest information
sheet provided in Appendix A.

The disclosure of interest by board members is integrated into the appointment process to
ensure that possible conflict of interest is identified upfront before members are appointed.

The disclosure of interests by public service officials provided for in this Handbook does not
substitute the financial disclosure by members of the senior management service as prescribed
in the Public Service Regulations.

In view of the rights to privacy set out in the Constitution, the framework for serving board
members and candidates can only be applied if members voluntary declare their interesfs. There
is currently no legislation in terms of which the framework can be regulated as is required in
terms of section 36 of the Bill of Rights.

Intention of the disclosure framework

6.  To support the values and principles governing public administration as set out in Chapter 10 of
the Constitution, 1996 and in the interest of good governance, members appointed to boards of
public sector .institutions must maintain the highest standards of professional ethics. The
framework should be seen as a valuable instrument for Ministers to ensure that the integrity of
board members and that of the institutions they serve are beyond question.

Applicability )

7. Candidates nominated or members serving on the boards of government components, public
entities, and government enterprises must make full disclosure of their interests.

Confidentiality

8.  The Register of interests information sheet (see Appendix A of this Framework) must be kept in

strict confidence. A register detailing. directorships and partnerships (non-confidential
information) may be published annually.
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Members provide information

9. The Register of interests information sheet (see Appendix A) must be completed in duplicate in
respect of:
= New board members who are appointed
®  Serving members, annually before the start of the financial year of the institution to which
the member is appointed as a board member

10.  All candidates (officials and private persons) nominated or selected for appointment, particularly
those short-listed, should be encouraged to voluntary disclose their interest.

Non-disclosure of interests

10. Failure to disclose interests may make a person liable to disqualification as a board member in
terms of the provisions of enabling legislation.

Responsibility of Executive Authorities

11.  Executive Authorities must ensure that all items on the forms are completed/signed.
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Instructions for completing the Register of interest information sheet for persons
serving on boards

General instructions

The information sheet must be completed in duplicate in the person’s own handwriting and certified by

a Commissioner of Oaths/Justice of the Peace. By completing the information sheets, public service

officials are not exempted from —

= obtaining approval for performing remunerated work outside the public service in terms of section
30 of the Public Service Act, 1994; or

* also disclosing their interests in terms of the approved Financial Disclosure Framework for
persons in the Senior Management Service. The systems for disclosing interests of board
members and officials in the senior management service are not interchangeable.

Where insufficient space is provided on the information sheet, the required information should be
provided on a separate sheet.

Notes fo the Redister of interest information sheet

The following notes provide guidance for completing the relevant parts of the information sheet in
Annexure A.

Note 1 - Shares and other financial interests

Disclose shares and other financial interests held in any private or public company or any other

corporate body recognised by law.

= A share is any investment that provides a dividend, including unit trusts, equities and government
bonds.

= Nature refers to whether the shares are ordinary or preferential shares.

= Nominal value refers to the current rand value of the shares.

Note 2 - Directorships and partnerships

Disclose all remunerated and non-remunerated directorships and partnerships.

= Remuneration means the receipt of benefits in cash or in Kind.

= Directorship includes any position occupying the office of director, alternate director, independent
director, and member of a board (executive or non-executive) or by whatever name the position is
designated.

* Partnership is a legal relationship arising out of a contract between two or more persons with the
object of making and sharing profits of benefits.

Note 3 - Remunerated work

Disclose all remunerated work and employment.

* Remuneration means the receipt of benefits in cash or in kind.

= Work means rendering a service for which the person receives remuneration.

* A public service official must obtain the approval of his/her Minister for performing remunerated
work outside the public service.

Note 4 - Consultancies and retainerships

Disclose any interests in any consulting firm or company that provides advice or professional services.
* Name of client and nature of consultancy or retainership

*  Type of business activity

= Value of benefits derived may refer to benefits in cash or in kind.
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Note § ~ Sponsorships and assistance

A sponsorship is received when another person or organisation assumes the financial responsibility or
provides assistance, for example scholarships for a member’s child.

Note 6 - Gifts and hospitality (from a source other than a family member)

Disclose gifts and hospitality.

»  Specify all gifts from any source with a value in excess of R350 received in the past calendar
year.

= Any hospitality intended as a gift must be disclosed.

* Personal gifts within the family and hospitality of a traditional or cultural nature need not be
disclosed.

= Include a description and value of gifts from a single source which exceeds the value of R350 in
the relevant 12-month period.

Note 7 - Land and property
Disclose all land and property (residential or otherwise) both inside and outside the Republic.
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Appendix A

REGISTER OF INTEREST INFORMATION SHEET — BOARDS AND COUNCILS

I, the undersigned (surname and full names)

Postal address

Residential address

Name of employer

Position held

Tel No Cell No Fax No

Email

Hereby certify that the following information is complete and correct to the best of my knowledge:

Signature of member/applicant

Date:

Place:

Surname and initials of member/applicant: 49
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1. Shares and other financial interests

(See note 1)

Number of shares/
Extent of financial interests

Nature Nominal value R

Name of company/entity

2. Directorships and partnerships

(See note 2)

List directorships and partnerships
in any corporate body

Type of business activity

Rand amount of remuneration or
benefits in kind

3. Remunerated work
(See note 3)

Name of employer

Type of work/business

Rand amount of remuneration

4. Consultancies and retainerships

(See note 4)

Name of client

Nature

Rand value of any benefits

Type of business activity

received in cash or in kind

5.

Sponsorships and assistance
(See note 5]

Source of sponsorships or assistance

Description of sponsorship or
assistance

Rand value of sponsorship or
assistance

6.  Gifts and hospitality (from a source other than a family member)
(See note 6) ~— .
Source Description of gift or hospitality Rand value of gift or hospitality

Surname and initials of member/applicant:
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[
7.  Land and property (i
(Seeinote 7)

Description of land and Extent Area Rand value
property

8.  Have you been convicted of an offence involving fraud?

OATH/AFFIRMATION

1. 1 certify that before administering the oath/affirmation | asked the deponent the following questions
and wrote down his/her answers in his’her presence:

(a) Do you know and understand the contents of the declaration?

Answer

(b) Do you have any objection to taking the prescribed oath or affirmation?

Answer

(c) Do you consider the prescribed oath or affirmation to be binding on your conscience?

Answer

2. | certify tfiat the deponent has acknowledged that he/she knows and understands the contents of
this declaration. The deponent uttered the following words: “I swear that the contents of this
declaration are true, so help me God."/*l truly affirm that the contents of the declaration are true.”
The signature/mark of the deponent was affixed to the declaration in my presence.

(Signature)

Commissioner of Oaths/Justice of the Peace

PARTICULARS OF COMMISSIONER OF OATHS/JUSTICE OF THE PEACE N

Full first names and surname:

(block letters)

Designation (rank) ex officio Republic of South Africa

Street address of institution

Date Piace

CONTENTS NOTED BY RESPONSIBLE MINISTER

Signature:

Date:

Sumame and initials of member/applicant; 51
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Annexure 4: ldentifying and dealing with conflicts of interest

p

General background

South Africa is a relatively small country, where only a limited number of individuals may possess
critical competencies (skills, expertise, experience, and knowledge) and therefore are sought for
serving on a number of (potentially conflicting) boards. As a consequence, the potential for conflicts of
interest may be unavoidable in a reasonable number of appointments — this is often the price of
appointing;people with knowledge of and expertise in specialised areas.

A conflict of interest will not necessarily bar an appointment, although a serious conflict may mean a
candidate is not suitable for an appointment, or should resign if the conflict arises during the course of
the appointment. Systems should be put in place to ensure that potential conflicts of interest are
identified and managed in order to protect the decision-making integrity of boards and public
confidence in them.

The key points in respect of conflicts of interest are identification and management. Whenever an
appointment is made, the Executive Authority should be confident that —

* every actual or potential conflict of interest that can reasonably be identified has been identified;
and

» where a conflict of interest has been identified, an acceptable mechanism or system has been
proposed or established to deal with the conflict appropriately.

What is a conflict of interest?

Ethical context
Conflicts of interest should be viewed within an ethical context of good faith, honesty, impartiality and
constitutional principles.

*  Good faith: members of boards have an obligation at all times to act in good faith and in the best
interests of the body to which they have been appointed.

e Honesty: members of boards have an obligation to act honestly at all times in relation to all
matters concerning the body to which they have been appointed.

e _Impartiality: members of boards must observe the principles of fairness and impartiality in all
official dealings. No.individual or organisation with which board members or officers are involved
may be given improper preferential treatment — whether by access to goods and services or
access to information, or anything similar.

e Values: members of boards should adhere to the values and principles governing publfic
administration as set out in Chapter 10 of the Constitution, 1996. -

Definition

A conflict of interest arises where a prospective or existing board member has an interest which
conflicts (or might conflict, or might be perceived to conflict) with the interests of the governing body
itself. The key question to ask when considering whether an interest might create a conflict is: does
the interest create an incentive for the appointee to act in a way which may not be in the best interests
of the governing body? If the answer is 'yes', a conflict of interest exists. The existence of the
incentive is sufficient to create a conflict. Whether or not the appointee would actually act on the
incentive is irrelevant.

52
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iTypes of conflicts of interest

” A contflict of interest may take a number of forms. It may be financial or non-financial. It may be direct
; or indirect. It may be professional or family related. A conflict of interest may arise from:

¢ Directorships or other employment

* Interests in business enterprises or professional practices

¢ Share ownership

» Beneficial interests in trusts
60 » Existing professional or personal associations with the governance body concerned
K * Professional associations or relationships with other organisations

 Personal associatioms with other groups or organisations

e Family relationships

A conflict of interest may be more perceived than actual. Perception is a very important factor in the
public sector; the processes of government (including institutions in the wider public sector) must be
fair and ethical, and must be very clearly seen to be so.

In identifying conflicts of interest, those involved should focus on interests that are specific to the
appointee, rather than generic in nature. Generic interests are those held in common with the general
public or a significant sector of the general public (eg where the appointment relates to a component
in the transport sector and the appointee has a car, or the appointment relates to a component in the
education sector and the appointee has children of school-going age). Intérests that are solely generic
are not relevant and should be disregarded.

i Examples

Some hypothetical examples of conflicts of interest follow. This is not an exhaustive list of every
possible conflict of interest — conflicts are many and varied and some may be very subtle.
Q

Example 1: An appointee to the board of a trading state or state controlled institution holds shares in a
company that is in direct competition with the institution.

Comment: The appointee has a direct financial interest in the competing company. Poor performance
on the part of the public institution may translate into greater profits for the competing company and
its investors (including the appointee). The appointee therefore has an incentive to put hisfher own
financial interest ahead of the interests of the board.

Example 2: An appointee to the board of a state or state controlled institution is a partner in an
accountancy firm, which regularly undertakes consultancy work for the entity.

Comment: The appointee has a direct conflict of interest. Persuading the board to give more
consultancy work to his/her firm is likely to result in financial gain for the appointee. The member
therefore, has an incentive to place the interests of the consulting firm ahead of the board's interest in
finding the best value consultants. Other board members may find it difficult to criticise the
performance of the accountancy firm in light of the appointee’s presence on the board. Additionally,
the appointee may be tempted to pass confidential information relating to the board’s activities to the
firm, providing it with inside information, which will give it an advantage over their competitors.

Example 3: An appointee is considered for appointment to the board of a state or state controlled
institution that has a regulatory function in respect of a particular industry. The appointee is the
director and major shareholder in a company that operates in that industry.

Comment: There is often value in including industry representation on the board of a regulatory body.
Sometimes it is a statutory requirement. However, there may also be risks. In this case, the appointee
has a strong financial incentive to influence board decisions in favour of hisfher company or the
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industry as a whole. The appointee may also be tempted to disclose confidential board information to
colleagues or other industry participants for improper purposes.

Example 4: An appointee to a board of a state or state controlled institution is the wife of the body's
chief executive.

Comment: The board must be able to appraise critically the performance of the chief executive and
other employees of the institution. A close family relationship between a board member and the chief
executive is very likely to inhibit or prevent that critical appraisal.

e
Example 5: An appointee to a board of a state or state controlled institution was previously employed
by a lobby group in the same industry as the public institution, although the association has now
ceased.

Comment: The candidate no longer has any personal or financial interest in the lobby group, so there
is no actual conflict in this case. However, the past association may mean that there is a public
perception of a conflict of interest.

These are just soie hypothetical examples of the types of conflicts of interest that may arise. There
will be many variations on these themes. Legal advice should be sought where there is any doubt.

<]

Assessing conflicts of interest

Having established the existence of a conflict of interest, the next consideration is the seriousness of
the conflict. Conflicts can be divided into two categories:

(a) Unmanageable conflicts of interest: where a conflict of interest is —
 unavoidable (ie the appointee cannot or will not divest him or herself of the conflicting interest);

e serious (in terms of the significance and/or value of the interest, and the appointee's
circumstances);
» pervasive (ie would affect so many of the board's decisions that management mechamsms are
not practical); and
o likely to render the appointee ineligibf,e for the position.
(b) Manageable conflicts of interest: where a conflict of interest has been identified, but —

* the appointee is prepared to divest him or herself of the interest or sever the connection that is
causing the conflict;

» the conflict of interest is so minor (taking into account the circumstances of the appointee) or so
remote that it provides no real incentive to the appointee to act against the best interests of the
board,;

 there is little risk of a negative public perception;
= the conilict of interest affects a confined area of the board's operations; or

e the conflict of interest can probably be avoided, or alternatively managed, through some
appropnate mechanism.

Mechanisms for avoiding or managing the risk of conflicts of interest

Many confiicts of interest fall into the "manageable” category. If a candidate is otherwise suitable,

there will often be mechanisms available to avoid or minimise any risk to the decision-making integrity

of the board. The main methods of dealing with a conflict of interest are:

» Divestment: the appointee agrees to divest him or herself of the interest that is creating the
conflict (eg to sell shares).
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trust. A trustee manages the trust and the investment of its assets with almost complete
autonomy. ﬁi\ﬂer transfer, the appointee retains very little knowledge or control of the transferred
assets. “

e Severing connections: the appointee agrees to leave an employment position or an organisation
which gives rise to the conflict.

» Confidentiality agreements: the appointee agrees not to pass confidential information relating to
the state or state controlled institution or the board to professional or personal associates outside
the ambit of board business. Confidentiality agreements will often help to minimise the risk of
conflicts of interest. i

o

» Declarations of interest: the appiointee retains the interest, but agrees to declare it when related
issues arise for discussion and/or decision at board meetings. The process for recording
declarations of interest may vary, depending on the nature of the body. For some bodies, the
rules and procedures relating to declarations of interest are provided by statute (either the
legislation establishing the component, or general legislation such as the Companies Act, 1973).
In the absence of specific legislative provisions, boards should establish appropriate systems for
recording declarations of interest. A declaration of interest should be noted on each occasion in
the board minutes.

*  Abstaining from voting: in addition to declaring the interest, the appointee agrees that he/she will
not participate in any vote on related issues. The abstention should be noted on each occasion in
the minutes. ¢

*  Withdrawing from discussion: in addition to declaring the interest and abstaining from voting when
related issues arise for discussion and/or decision at board meetings, the appointee agrees that
he/she will withdraw from the meeting for the duration of the item. The withdrawal should be noted
on each occasion in the minutes.

¢ Non-receipt of relevant informatien: in addition to declaring an interest and withdrawing from the
discussion and the vote, the appointee agrees that he/she should not be given any information (ie
board papers, written or oral briefings) relating to the interest by the board or the body.

* Agreement not to act: the appointee agrees not to participate in any other board action
concerning the interest (eg signifyg documents that relate to the interest on behalf of the board).

¢ Establishing a trust: under this arrangement, the appointee transfers assetsv\ﬁsuch as shares) to a

These method§ of managing a conﬂi%t of interest may be used singly or in combination, depending on
the nature and extent of the conflict of interest that is being considered. If the board is governed by
statute, there may be relevant statutory provisions that provide appropriate rules afid procedures.

Examples

The various mechanisms for avoiding or managing conflicts of interest can be considered in relation to
the factual examples above, as follows:

Example 1: An appointee to the board of a trading state or state controlled institution holds shares in a
company which is in direct competition with the public institution.

Comment. The appropriate action will depend on the value of the shares held and, possibly, on the
appointee's own circumstances (ie the relative importance of the shares to the appointee's financial
situation). If the value of shares is very small and there is no risk of a negative public perception, the
conflict may be immaterial. If the value of the shares to the appointee is more significant, it would
probably be necessary to require that they be sold or placed in a blind trust. Declarations of interest
would not be suitable, because the conflict of interest concerns the performance and success of the
institution as a whole, rather than one specific area of its operation.

Example 2: An appointee to the board of a state or state controlled institution is a partner in an
accountancy firm which regularly undertakes consultancy work for the body.

Comment: This conflict of interest is unlikely to be manageable, because it is ongoing and serious.
Even if the appointee were to sign a confidentiality agreement and to agree to remove him or herself
from discussions on specific items relating to the firm, the appointee’s relationship with the other
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board members might affect their decision making on thpse items. In addition, the public perception of
the arrangement would be likely to be very negative.

Example 3: An appointee is conéidered for appointment to the board of a state or state controlled
institution that has a regulatofiyffunction in respect o&a‘particular industry. The candidate is tne
director and major shareholder in'a company that operates in that industry. I
Comment: Declaring an interes’-(and possible absenting him/herself from board discussions and
votes) will be suitable only if regujating the industry in wihich the appointee's company operates is just
one of the board's activities. If. rggulation of that industry is the board's main activity, the conflict of
interest may be too serious to allow the appointee to be confirmed, unless the appointee severs the
relationship with the company arid divests him/herself of shareholding in the company. Decisions on
whether this type of conflict cap be managed may depend on statutory provisions. A number of
institution-specific statutes provide for some type of industry representation, but explicitly rule out
candidates who are intimately or financially connecteﬁfo the industry concerned. Where there is any
doubt, legal advice should be sought to determine wh i’ner the confiict means that the appointment is
untenable. 0 o

]
Example 4: The appointee to a board of a state or state controlled institution is the wife of the
component's chief executive.

Comment: The closeness of the family relationship, combined with the ongoing and pervasive nature
of the conflict, means that the appointee is probably unsuitable for appointment, or if the situation
arises mid-term, should resign.

Example 5: An appointee to a board-of a state or state controlled institution was in the past employed
by a lobby group in the same industry as the institution, although the association has now ceased.

Comment: Whether the perception of a conflict is manageable or not will depend on a number of
factors: the significance of the institution, the political sensitivity of the appointment, the passage of
time between the appointee's involvement with the lobby group and the date of the appointment, the
public profile of the appointee and/or the body, the likelihood of the appointee resuming contact with
the lobby group after expiry of his/her term on the board, et cetera. Even though the conflict of interest
may be more perceived than real, the appoiniment may not be tenable if it would seriously
compromise the integrity and standing of the board according to public opinion.

Not all conﬂictg of interest will be clear-cut in terms of how serious they are and how (or if) they can be
managed. In considering these issues, those involved should take into account:

o The nature of the body's functions
. The values and broad criteria applicable to the appointment

. The qualifications and expertise required for the appointment and the size of the available pool
of candidates

. The significance of the appointment

° The political sensitivity of the appointment
. The nature of the conflict

. The extent of the conflict

) Any relevant legislative provisions

. The candidate's own circumstances

Itis sensible to err on the side of caution. In many cases it will be desirable to obtain legal advice.
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