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AFFIDAVIT

I, the undersigned,
Mpolokeng Mokalobe
ID number: 760913 0613 087

Hereby make oath and state as follows:

1.
I am an adult female and currently the Director for Sector Development at the Free
State Department of Economic, Small Business Development, Tourism and

Environmental Affairs (“DESTEA”).
My office number is 051 400 9588.

2.
| depose to this affidavit with the aim to provide the Commission of Inquiry into State
Capture (“SCC”) with information at my disposal in relation to my knowledge about

the “City for Tomorrow” project (“City for Tomorrow project”).

v
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3.
The facts stated herein falt within my personal knowledge, save as stated otherwise
or where the context indicates the contrary. [ confirm that, o the best of my knowledge,

all such facts are both frue and correct.

Background
4.

| joined DTEEA (now DESTEA) on 18 August 2008.

| was the Deputy Director, Strategic Planning at Department of Economic
Development, Tourism and Environmental Affairs (DETEA) (currently called DESTEA)
during 2010/2011. | was part of the task team responsible for high impact projects

including the City for Tomorrow project.

Approach from SCC
5.

On 16 July 2019 | was approached by investigators from the SCC to provide

information about my knowiedge of the City for Tomorrow project.

Work performed in relation to the City for Tomorrow project

6.
To the best of my knowledge, the first meeting | attended regarding the City for
Tomorrow project was when a presentation was made by “P3” (a private company) on
22 June 2011 at the Free State Department of the Premier (now Office of the Premier)

to the Free State Economic Cluster. Among the people who attended the meeting
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from “P3” was Mr John Thomas. A copy of Mr Thomas' business card, as obtained

during this meeting, is attached to my affidavit as Annexure “MM 17.

7.
As per the attached business card (Annexure “MM 17}, Mr John Thomas appears to

be from California in the United States of America.

8.
initially, | thought that only P3 was involved in the City for Tomorrow project but when
| reviewed my notes, which were scribbled during the meeting on 22 June 2011, after
the interview with SCC investigators, | noticed that a private entity “Nulane” was aiso

represented in the same meeting. 1 cannot recall who represented Nulane.

Workings of the Economic Cluster

9.
Based on my understanding, with particularly high impact economic projects, they will
typically be placed on the agenda of the Economic Cluster for consideration. On
approval, the cluster will make recommendation to EXCO to consider and approve the

project before implementation by the departiment.

Usually, where a private entity is involved, it will be invited to present to the Economic

Cluster for the cluster's consideration before recommendations can be made to EXCO.
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Although | am unsure who placed the City for Tomorrow project on the agenda of the

cluster, the Economic Cluster manager at the time may know who placed this matter

on the agenda.

10.
Except for the presentation at the Economic Cluster on 22 June 2011, members of the
task team that included myself, attended a consultation workshop, on 16 November

2011 at "Bloem Spa” in Bloemfontein. .

At this workshop, the City for Tomorrow related presentation was done by P3. A
number of Free State Provincial Government Departments and other stakeholders
were invited to this workshop. It should also be noted that some of the representatives
at the workshop did not attend the first presentation to the Economic Cluster. The
individuals who attended the first presentation at the Economic Cluster (Mr John

Thomas and an unknown individual from Nulane) also attended this workshop.

Members of the task team, including myself, did not keep records of the workshop as
they were to be provided by the conveners of the workshop. Neither did we keep any

records of the cluster meeting as this would normally be the responsibility of cluster

manager.

11.
During the said workshop on 16 November 2011, the idea of building a new city was
presented and inputs were provided by Government officials. | believed it was a great

idea to build a new city in the Free State because of potential benefits.

Page 4 of 9



12.
Except for the two events on 22 June 2011 and 16 November 2011 respectively, | am
not aware of any other events where P3 and/or Nulane were involved. As far as | recall,
DETEA (now DESTEA) was supposed to receive a report on the consultation process

from the convenors and this did not happen.

The workshop was part of the consultative process o develop a plan for the City of

Tomorrow, but | have not seen the plan except what was presented in the fwo

meetings.

Final outcome of the City for Tomorrow project
fof
To my knowledge, nothing came of the City for Tomorrow project and the new city was

never built.

It was my understanding that P3 was to provide the pian for the City for Tomorrow

project at no cost. However, | later learned that payment was requested for the pian.

Payments in relation to the City for Tomorrow project
14.

| am not aware of any payments that were made by DETEA (now DESTEA) to P3

and/or Nulane.
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15.

| do however recall being asked by the then Director of Financial Accounting, from the

DETEA (now DESTEA) whether there was a plan for City for Tomorrow submitted as

there was a request for payment for which | advised that the task team never received

any plan.

Documents purportedly signed by Mr Dukwana

16.

During my consultation with the SCC on 16 July 2018, | was shown two documents

and asked to comment and express my opinion in relation to inter alia what seems to

be the signature of Mr Dukwana.

17.

As advised by the SCC, for ease of reference | have attached the two documents

presented to me by the SCC to my affidavit and they are marked as follow:

17.1.

17.2.

Master Pian Agreement dated 5 October 2011. See Annexure “MM 2”.
A letter that seems to be an appointment letter, purportedly signed by Mr
Dukwana on 3 November 2011, appointing P3 and Nulane Management

Services. See Annexure “MM 3%,

Master Plan Agreement (Annexure “MM 2%)

18.

I reviewed the document and would like o comment as follows:

18.1.

] have no knowledge of this document.
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18.2.

18.3.

18.4.

18.5.

MM-06

| noticed on Page 17, a Mr Dukoana signed as the Head of Department
(HOD) of DETEA. As far as | know, at no point was Mr Dukwana Head of
Department.

In the document, Mr Dukwana’s surname is spelt as “Dukoana”, which | have
no knowledge of.

] also indicated that the signature on Annexure “MM 2” appeared slightly
different and | am not sure if it is the signature of Mr Dukwana or not.

On Page 18, a Mr Dukoana signed as Member of Executive Council (MEC)
of DETEA. | can confirm that at the time Mr Dukwana was indeed the MEC
of DETEA and what | said above about the signature of Mr Dukwana also

applies to the signature on Page 18.

Appointment Lefter (Annexure "MM 3°)

19.

| reviewed the document and would like fo comment as follows:

19.1.

18.2.

I have no knowledge of this document and any appointment of P3 and
Nulane by DETEA (now DESTEA). My last interaction with P3 and Nulane
was at the above mentioned workshop.

{ was still unsure if that was Mr Dukwana’s signature as it looked slightly
different. What was said above regarding the signatures also applies to the

sighature on the Appointment Letter.
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20.
| should also mention that, if the two documents were indeed official DETEA (now
DESTEA) documents, there are chances that the members of high impact projects
would have been aware of the documents. Furthermore, as a generat rule, contracts
amounting to R140 million (see Page 8 of Annexure “MM 2”) would normally be

sent to DETEA Legal Section for review.

Ms ‘Connie’ Sefo, who was also part of the task team, was DETEA’s (now DESTEA)

Legat Advisor at the time.

General aspects

21.
As far as | recall, other DETEA officials who attended both the meeting and the
workshop relevant to the City for Tomorrow project on 22 June 2011 and 16 November

2011 respectively, were Mr Dukwana and Ms Sefo.

22.
| kept documents (mostly presentations) that came to my attention relatin.g to all high
impact projects, including the City for Tomorrow project, in a filing box in my cabinet.
At some point, when information was requested from me, | realised the box was no
longer in my cabinet. It is unknown to me if the box got lost during the movement from

old DESTEA premises to the current building.
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23.

That is all | wish fo declare at this stage with respect to the City for Tomorrow project.

Signature of deponent

This affidavit consists of 9 pages (excluding attachments), each signed by me.
| know and understand the content of this affidavit.

| have no cobjection to taking the prescribed oath.

| consider the prescribed oath to be binding on my conscience.

Signature of deponent

| certify that the deponent has acknowledged that she knows and understands the
content of this affidavit.

This affidavit was sworn to/affirmed before me and the deponent’s signature was

placed thereon in my presence at Bloemfontein on ﬁay of ﬂrg«f,ees:2019 at o

- TR\ Ay e

v

20450 0. 40 b I
S S R <t Commissioner of Oaths
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ans Management an
15t Floor Eaet Wing 14 Aflce Lans
Sandton, 2198
South Afriea

RE: THECITYEOR TOMORROW - BASTER PLAN AND SCHEMATIC DESIGH

Dear Mr. Sharma ang Mr. Thomas,

Sased on our Master Plan Agresment, | am pleased & give Nuiane Mansgement

Services and P3 the Notics to Procsad with the davelepment of the Master Plan for the

ciwaoumamdlymbaﬂesfgnedmmPrwmwofﬁeasmts, 68

gell as prepare a Schamatic Design for the new Qevernment Canter to e localed Inthe
vofect :

The Master Plan will invoiva the ereation of overal} plans for the Projact's infrastructure,
publle franspontztion faciiities, sustalnabitity and integration of services (governments,
housing, medica, high-tech private davalopmen?, entarfainment, public sadely, paris,
ete.), in light of local condians and within a broader regiona context. The design of the
Master Plan will atep Incorporats a site for & new Govemment Center,

We look forward 1o the planning workehop schedules for Novimber 15 ang 18, 2011
and would fike to wish you well on this groundbreaking and exciting project,

i, Dukwana
MEC: Economte Uevelopment, Tourdem and

Envirenmanta! Affairs Province of Free Stgte
3/;;7 "
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MASTER PLAN AGREEMENT

entered into betwean

THE PROVINCIAL GOVERNMENT OF THE FREE STATE ACTING
THROUGH ITS DEPARTMENT OF ECONOMIC DEVELOPIENT,
TOURISM AND ENVIRONMENTAL AFFAIRS

THE CONSORTIUM

conslsting of:

P3 INTERNATIONAL, LLC
Reglstration No. 201014810054
a company duly registerad in ferms of the laws of the State of Californig,

United States of America

and

NULANE INVESTMENTS 204 (PROPRIETARY] LINITED ta NULANE

MANAGEIMENT SERVICES
Registration No. 2008/020088/07 .
a company duly registerad in terms of the laws of the Republie of South Afiica

%

Fiogss injtinf hate
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WHEREBY [T iS AGREED AS FOLLOWS:
INTERPRETATION AND PRELIMINARY

1.

The headings of the clausss in this

are for ih8 purpase of convanience

and refergnce only and will not be uzed In the inferpretation of nor modify nor smpiity
the farms of this Agreement nor any clauss heresf, Unisss = contrary intentien

clearly appears:
1.9, words importing:

141, any one gender inckide the other two genders;

1.1.2. tre singular include the plural and vice varsa; and

{.1.3. pawral pereons Includs crested  entitles {corporate  or

unincorporate) and the stals and vice verse;

1.2, the &llowing tenns will have the meanings asslgned fo them hereundsr and
cogniate exprestions will have correspending meanings, namaly:

12.14. “Agreemuent” means this master plan agreement;

12z *Business Day” means any day other than 2 Seturday, Sunday
or officlal publie holidey in Bouth Afles:

. 128 “Gity of Tomorrow” means the “City of Tomomew®, a new ey o
be designed and buflt in the Provines of the Free State, which
new city wili Include the following elements:

1!23'1'

1232,

1.2.3.3,

1234,

1.2.3.8,

1.2.3.8,

1.2.8.7.

1.23.8

1258,

general infrasiruciure;

pubiic trangporiaiion faciiies:
housing;

medical fzchitles;

high-ieth private develepment:

enteriainment;

public safaly;

patks; and
the Government Centre;

Pisass intial heto [ 4200 - A
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124,

1.2.5,
1.1‘1"

1.2.8,

127,

1.2.8.

1.2.8.

1.2.90.

12,41,

1212

H2-1218-0001-0358

"\,\..i»—ﬁ—-

3

“Commeticament Dats” means a date on which the Consortium
commences the Project, being o date not later than 10 (ten)
Buglnass Days aftar the Consortium raceives from Fres Siats o
wiltien Notica io Precsed;

"Conditions Precadent’ means the conditions pracedent set out
In clause 3;

“Gonsortium® means the unincorpesated joint veniure between
P3 gnd Nulene;

‘Congortium Repragantative” means any direstor of P3 of of
Nulzns, o7 any paron dufy authotised In wriling by the
management boand of P3 and of Nulene to ast on behalf of the
Consostium under or wih respect to this Agreement;

‘Construstion Funding® means sufiitlent funding fo undertake
the Consiuction Phuse;

"Construclion Phaea” means the conefruction and bullding of
the Ciy of Tomomow, which consiruction snd buliding &
intended fo commencs, in whole or in modular par, at & singe
after the comgletion of the Project;

“‘Bvent of Defaull® mesns one or mote events as defined in
tlausa 1.1 of this Agreament;

‘Govsrament Centrs” means the buRdings, parddng and
anclllery grounde and shnclures intended fo house fhe
sdministrative and office funclions of the HMatshabeng
Municipality, such Govemment Centre to be spproximately

160,080 sguare metree in ske;

"Fres Stats” means the Provincial Govamment of the Fres Siais
acting through s Depariments of Treasury and of Economis
Developmant, Toursm and Envirnmenisl Affalrs;

‘Freo Sfals Roprosentatlve” means the MEC of Economic
Development of Fres Stete, or eny ether person duly authorised
in writing o act on hehalf of Free State under or with respect o

this Agreement; qéf %

Pl el bere [~ 717 4"_{_5
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1218

1.2.14,

1.2,15,

1.2.18,

1247,

1.2.18.

1.2.18.

1220,

1.2.21.

4

“‘Master Plen® means tho overall infegrated plen for the City of
tomorow and Includes, infer alia, the oresfion of ovemil
Infrastructure plans, public transportation facilities, sustainability
and integration of services [govemmental housing, maedieal,
high-tech private developments, entertelnment, publlc safely,
pasks efc), In fight of local conditions and within the hroadsr
reglonal context Inofuding as well a sife for a new govsmment

eanter;

"Notlos to Proneed” wil mean a writton sommunieation, signed
by the Fres Stafe representativa, directing the Consortium 1o
cause commendement of the Projest as provided In tals
Agreement and which Is defivared o the Consorium af the
address provided herein by registersd maif or emafi;

"Nutene” means Nulene Investments 204 ua Nulzne
Managsment Sefvices (Proprietery) Limited, g company
incamerated under the laws of the South Africa, with segistralion

number 200/020986/07;

P8 means P3 Intemational, LLC, a company incomoraied

. under the laws of the Sfats of Califomis, Unlied States of

Ameries, with registration number 2041014610054
“PFHA" mesns the Publle Finanes Management Act ¢ of 1889;
“Project” means the commissioning and preparation of:
12484,  the Master Plan; and
1.2.18.2  the Schematic Cesign;

‘Schematic Deslgn® means the schematic designs for the
Governmeni Centre, in such form and dgtatl as i can be
delivered to 2 South African deslpn and buiid feam for
implemenistion eand final completion of &l construstion
documents, plens and specifications, without major madification;

“Signature Date” means the date of signature of this Agreement
by the parly sipning last in time;

“Bauth Africa” means ths Republie of South Africa:

Pmmwm#;—%_; &

{
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1.3

1.8,

1 lef

1.7,

18

§

1.222. “Torm® means fhe period commensing on the Commsncement
Dute and, unless cthenwise provided in this Agreement,
terminating on the data & (six) months fiom such date;

any referenca o an ensciment (s to that enactment 8s &t the Signeture Date
and a8 mnded'or to-enoctad from Hme to fime end includes any
subordinate leglslation mada from fime to time under such ensciment. Any
referenics to 8 partieulsr secfion In an snactment is to that ssction as at the
Signature Dats, and a5 amended or re enacted from time to Ume and/or en
equlvalent measura in an ensctmant provided that if as & result of such
amendment or re-enastment, the spacific requirements of a section refarred
ta |y thia Agreament ans chenged, the relevant provision of this Agreement
Wil b fesd also as if i hed been amended a8 necessary, without ihe
necasehy for an acaal smendment;

if any provision In @ definition is a subsatanthve provision eonferring tiphts or
imposing obfigations on any pary, notwithstanding that it is only in the
definltion clause, effect wiit be given fo it as if fl wers & subgtantive provielon
in the body of fhis Agresment; -

when any number of days Is prescribed in this Apreement, same will be
rackened axelugively of the fitst and inclusively of the last day unlese tha iest
day falls on & day which Is not = Business Day, in wiich casa the last day will

be the next suoceeding Business Deay;

¥ figures are refered {o in numerals and tn words and if there [s any confiic
betwean the two, the worda witl prevall; |

expressions defined in this Agreement will bear the same mesnings i
annexures to this Agreement which do net themselves contaln fhelr own

conflicting dafinftions;

if any term I3 defined within the context of any patficular clzuse In this
Agreement, the ferm co defined, unless it is clsar from the clauss in question
that the term o defined has limited applieation to the refevant clause, will
bear the meaning asciibed o i for all purposes [n tame of this Agreement,
notwithstanding that thet temn has not been defined In fhis intergrefation

clause;

the expiration ot termination of this Agracment wili not affect such of the
provisions of this Agreement as expressly provide that they will operate affer
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1.10.

1141,

1.2,

1.13.

1 t14l

AR

2.2

2.3

&

any such explirstion or termination er which of necessily must confinus io
have effect afiar such cxplmtlon or terminailon, notwithstending that the

slauses ihemselves de not expraasiy provida for this;

the rule of construction that a contrect will be Interpreted agalnst the parly
responsible for the drafing or preparation of the coniract, wili not apply;

any feferencs in this Agreement fo & perly will Include & reference to that
parly's usigna expressly pemiied under this Agreament and, if such pariy is
lquidatad or sequesirzied, be apphcabls alss ¥ and binding upon that
pary's liquidator or nsstes, ap the case may be;

the words “Inelude”, “including” and “in parfieular” will be construed as
being by way of exampla or aimphasts only and will not be consfrusd as, nor
will thew take effect as, limiling the generalily of any preceding wordfs;

any reforancs in this Agreement to any oiher agreement or decument will be
constried 52 a meferencs fo such other agresment or dosument =3 same may
have baen, or may from time o Hme be, amended, vaded, novated or

supplementad;

the waords "athor® and “stheratse” Wil not be construsd efusdom gensrs
with any preceding words if a wider consiruction Is possible.

RECITALS

Fres Stale deshes the commissioning and preparatlan of the Mastsr Plan
and the Schematic Reslgn.

Tha Consorilum has k2 necessery sliils and experiise {o underiake the
Frelect.

The paities wish to record their agreement in writing in refation to the
appointmant by Free State of the Consortium 1 underiake and defiver the

Project

CONDITIONS PRECEDENT

2.4

This Agreement, save for the provisions of this clause 3, {s subject @ the
faifiimeni of the following suspensiva conditions by no later than 31 Ociober
2041 or such later date as may be agread In wiiting by the parties prior fo

stieh date:
Pioass inlkiat herm | ; gp
‘%— i
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5.

7
314, Frea Stele provides coafimnafion to the salisfsction of the

Consoriium that [l has sulhorisation for the exscutien of this
Agresment;

3t2, Fres Siale provides confinmefion to the salisfsstian of the
Congartium that, {o the exiant requirad, Frese State has complied
with eny and all ehiigafions under or arising out of the PFMA ag
may be teguired o implement this Agreement and the Projact
and {o te bound by the provisions of this Agreament;

22. Ths pariies wilt uge their regsonable endeavours to procure the fillfment of
the Conditinng Precedent,

3.3,  Neither parly will be Rable to the offier parly for any faliure of e fulfiiment of
the Sentitlons Prapedent

THE CONSORTIUM

t Is recorded that tho Consoriium 12 a Emited purpose unincomersied olat venturs

comprising the followlng membzrs:

44, P&end

4.2.  Nulane.

APPOINTMENT AND WORK SCHEDULE

5.1.

8.3,

5 !4‘

Fres Slate hereby appeinte the Consoitum fo underlake the Project In
accomance with the fsms and condiions of this Agreement, and e
Consortium eccepis such sppointrment,

The Consortium is appolntad for @ period of & (3lx} months to underizke ths
Projest and will provids the Fres Siate with a planned work scheduls for the
Projast for the 6 (she) menth period. This work echedule will further ba broken
down Into menthly defiverables to be presented by the Consorium to the

Fres State.

The Project has & defined scope of defiverables. Subject to clause 6.4,
however, the Frae Stole and the Consoriium may agree changes o e
scopa of the Project

Free State and the Consortium will cooperate at all imes Tn bringing about
the Smely completion of the Profect.

Piagse infijal have m i
=N

I
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PROJECT COBY

6.1.

8.2

8.3,

&4,

8.5,

(n canslderation for the Consorium undertaking and delivering the Project
Freo State will pay to the Consortiym & fixed amount of R140,000,000 {ane
hundred and forly milion rand) (Project Geet’). This Prolect Cost
earvesponds to the defined scopa of dsilverable for the Project.

The Project Cost will ba paid by Freo State to the Consoriium, witiout
deduction or ast off, zs follows:

B.2.1. 5 {five) equal manthly Instalmonts peybable by the Fres Siate in
advence evay month, commencing with the first paymeant within
7 (soven} days afier Free Siate ksues e willlen Notice to
Procaed, and wifiln 7 {ssven) days upon delivery of each
monthly milesione sucoseding tha menth In which the
Commensenient Date ocours; {Annexurs A}

6.2.2. the siith end final payment ("Final Payment) will e poid In
areers B0 (ebdy} days afer the Consortlum has presented fs
final dellverable to Free Siats and beth pariies have signed off
on the Projact as prasented and dstivered by the Consortiurn;

Each Instalment of the Prefect Cost will be pald by Free Stats by way of
electroniy funds transfer Info such South African bank sceount as tha
Lonsortium may robly in writing o Free Biate, from time {0 tme.

In the event Bt the Fres Stata requires chanpes to the scops of the Projeet,
aftar payment of the Final Payment then such charges wili be costed by fhe

Conzorium and presanted io the Free Stale for approval and, theresfier, # g0
ppproved ehargad io the Frea Stale ae on addiflenal Project (ast on the

same payment terma as refemad (o Ih elause 6.2 abova,

The Consorium will be solely responsible for sngaglng, menaging and
remunsrating afl third pacly senvice providers as may be requlred by it to

underiake and deliver the RBroject, Including:
B.8.1. architects;

8.5.2, planners;

853, landscape archifacts,

A=
U

Fhmh&lm, gg
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a.5.4. SUIVeYon;

8.6.5. ¢ivit and ebruciursl engineers;

8.56. traffic and transportation conguitants;
66.7. gustainabiiily consultants; and

8.6.8, geotschnical and environmentai engineers.

7. PROJECT TERM

7.1.  Subis¢tio compliance by Fres Stats with Iis obligatisns under this Agreement
and to eleuse 6.2, the Consoriium will indertake and dellver the Project

- within the Yerm.

{ 72.  ‘The Consortium, In canaultation with the Free Sials, and for just cause may
ba entitied to exdand tha Temn for successive pericds of 1 {one) month each,
aibjest to noflse Iy wiiting to Free St_ste. snd &t no addliions! cost te Fres

State,

8. WARRANTIES AND REPRESENTATIONS

8.4. As from the Slgnziurs Date, as the contoxt indicaies, the Fres State
vapreseniy and warenis io the Censorfum fo the best of Fres Siate's

Kauwiedge, as follows:

8.1.1. Tha Free Stzie hes the full power and suthority o enter Inte, o
avestite and {0 deliver this Agresment, and {0 perform aff of ls
dutise and obilgations hersimder, and kas duly suthorised the

(. exeoution of this Agreement. The repressniatives ¢f Free State
exsctifing this Agreement are fully sutherdsed lo exerute the
same.

8.1.2. Neither the exesulion end delivesy of this Agreemsnt nor the
fuliiment of or compliznce with s farms and conditions hereof
or thereof, nor the consummation of the fransactions
contemplated heteby of thersty, confiicts with or resufts n &
breach or default {(with due nolice or the paesage of tms, oF
botn) of any applicable faw or administrative rufe or rogulation, or
any epplicahble court or adminlsirative deerze or onder, or a
bregoh of any of the ferms, condftions or provisions of any c§

%
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10.

10

restriction or any agreemant or Inetrument 1o which Fras Stata is

fOW & party or by which Fres State Is Bound, or conctites & °

defauit under any of the foregoing.

813, Other than the terms of clauses 8,12 and 8.1.3 no further
consent, pemlssion, authorisation, order or licensa, or fiing ar
reglstration with any governments! authorlly b5 necsssary in
condisction with the execution and dsiivery of the Project by the
Consorti.,

82.  The Consortium represents end warranis o Frae State a9 follows:

821, The Consortium is & unincorporated Jeint venturs comprising ang
has the full capabliities, know-how and eapaely to doliver on the
Project snd has the necessery powers o enter into and exscute
this Agresment.

822, Neither the exacution and delivery of this Agreemeni, nor the
fulfilment of or compllance with e terms and epnditions hareof

of ftherecf, nor s comummation of e fransactions
contemplated hereby o thereby, confiiete with of results In o
breach of the terms, eonditions or provieions of any restrisfion or
eny agesmant or instrument to which the Consotium is now ¢
pary or by which the Consotium Is bound, or consilites a
defeult under any of the faregoing.

823, There Is io pending or, & the knawledge of the Gonsortium,
threatened aelon or procesding befors any oouri o
adminisirative agency which wit materially adversely affect the
ebilily of the Consortium fo perform ks obligations under this

Apresment.
DISCLAIMER OF WARRANTIES

Free Siate acknowledges the Conscriium makes no ather Walraniles excapt as
speelfically sef forth in this Agresment.

ASSIGNMENT

10.9.  This Agreement may not be assigned by Fres Stefe.

Plosss Inilia) hieve 7 “ 4
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102,  The Consorlum may assign fis right, fitle and interest in this Apreement, in
whole or In part {o one or mons assignees with the prior writfen consent of
Fres Stafe, slich consent not to ba unreasonsbly wilhheld or defaysd.

1. EVENTS OF DEFAULT AND REMEDIES

M1

112

The foliowing wilt be "Events of Default® undar s Agraament and e tams
*Bvant of Default’ end "Dafault” will mean, whenever they ars uged In this
Agreement, ani ong or more of the ofiowing events:

RIA RN

11‘1!2'

1%.1.3.

fallure by Frae State tb comply with any of its obiigatans In this
Agreement, for & period of 38 {hiry) days after witlen notics
spaciving such faliura and reguesting that It ba remedled has
been given it Fres Siale by the Censetium, provided, however,
if the fallure stefed in the aplies cannot be comected within the
applicable periad, the Consortium will not unreasanably withholkl
iy consent to an exianslon of euch Yme if corresctive action Is
fnstituted by Free State within the applicable pariod ond
dliigently pursued uniit the defaultia correcied;

fallurs by the Congarliure o comply with any of iis obligations in
this Agresment for & period of 30 (hity} days after wiitien
notiee speciying such faliure and requesting thet it be remadied
has been given fo the Gonsorium by Free Siate, provided,
howavar, if the fallure staled In the nolies cannot be comested
within the applicable peried, Frae Stafe will not unreasonably
withhold Its consent te an axiension of zuch Hme If corrective
action s insfituted by the Consertium within the spplicable period
and diliganty pursued untl the default ie eorrected;

prier to completion of Projeed, efther of P3 or Nufeng should ba
found [nsofvent, or commence or have commenced against it
proceedings for Dguldation o, If U should meks a general
asslgnment for thabenafit of its creditors, or if 2 liguldater ahould
be appolinted on account of I Insciveney,

in cass of an svert of Default by & parly (“Defaulting Party®) under
paragraph 11,1 without the same having been timely remedied, the other
parly may terminate this Agreement in writing and {excapt as othenalss et
forils herein) will have ne firiher obligation i the Defauliing Parly undsr this

 Agreement and will be entitied to exerclse any remedy availeble to # In faw,

Piease inldal hera 2A ﬂ_ };\‘

e
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12

inciuding, without Umitation, an action for speciic performsnte andler &
action for damagea.

In no event will sither parly be entitled to Indirest, speciat or congsquentia!
damugas,

12, HOTICES AND DOMICIIA

924, The periles sheoss as thelr domieliia oifend? &f axsciiand) for all pumosss

122

2.3,

under thls Agreement, whether In raspect of court prosees, noices or other
documents of communieations of whatsosver nature (ncluding the oxercizs
of any aptien), the following addresses:

12.1.4. Frae Stafe

12,4.1.1. Physleaf 24 Markgraaf Shest,
Blazmfontein, 2300

12,4,1.2. Telefax 051 400 4708

124,13, Emalt nonom@dieen.fs.govea

i2.1.2. . The Cangortium

12.4.2.1, Physieal: 1% Floor Ezst Wing, 11 Alles Lane,

Sandion, 2165
2422, Telsfs 086§ 727 208
12123, Emal: inbat.shammegisspren 2o

Any nofice or communioation required or permiiied {o be given in terms of
this Agresment will be valld and effective only i in wilting but it witl be
compelent {o give notlcs by fant or e-mall,

Any parly may, by nolice io the other parties, chenge the physica! addrase
chesen as lis domlellifum cliandi of executand! tn enoiher physicst addregs in
the Republic of South Aftica, or fis fax number, provided that the change wil
bacoms effective on the 5 (ffih) Business Day from the dsemed reseipt of
fhe netice by the other parly.

‘Pmamﬂ.’alhm _&_“ﬁ_ A
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18

13

124. Anynotica toa party:

i24.4. delivered by hend fo & responsible peron during ordinary
business hours at the physleal address chosen as s domicilium
eifandi of exesufandi wilt ba deamed & fizve heen reesived on

the day of dafivary; or

124.2. sent by fast {o He chosen fax number etipulsied in clause 12.1,
will be deemad io have been recalved an the date of despateh
(unless the sontrary is proved).

125, Netwithstending anyihing to {he contrary contalned hareln, a written notlea or
communication actually received by a party will be an adsquate written neties
of communication & i notwithefanding that if was aot sent to or delivared &t
its chosen domiolium eliand! ef exscutandl.

SEVERABILITY

Eath phrass, semanes, paragranh and ciauss In this Agreement Is severcble the one
from the other, noiwithstanding the manner in which they may be finked togsther or
grouped prammztically and if In ters of any judgment or onder sny phrase,
sentence, paragraph or elauss ls found io be defestive or unenforcesbls far any
reason, the remaining phrases, senfences, paragredhe and clavses, 22 the case may
be, will nevartheless be and coniinue fo be of ftll forcs and effest, unless sliminatipn
of such walid provision materglly slters the dghts and obligetions embodlsd In this

Agreement.
EXECUTION IN COUNTERPARTS

‘This Agresment may be executed In severs! counteipatts, each of which will be an
originat and gl af which will constitute but one end the same Instrument.

APPLICABLE LAW

16.1. This Agresment and all matters or dispules ingidental therate or arising
fierafrom wiil, it 5l respects, be governed by end eenstrued In ascondancs
with the few of the Republic of South Afics, Including all matters of

construction, valldily and performancs,

182, Subjeet fo clause 16, the partiss hereby consent © e non-exclusive

Pleass inffist heta

Jurisdiction ofthe Free State High Court, Bicamfenteln.

i
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ARBITRATION

6.1

18.2,

183

1 Bt4‘

6.5

Save in respact of those provisions of this Agreement which prtsvids for thelr
oum ramedies which would be incompatibte with arbiteation, o dispute which

afises in regand to;

16,41,  the inferpretation of or

18.4.2, tha eamying into effect of; ar

16.1.8. any of the parties’ dghts and cbligations arising from; or

18,14, the tenmination or puiported temination of or arising from the
temination of; or

16.1.5. the rectifieation or proposed rectifiestion of

this Agreement, or out of or pursuant {0 this Agreement, (other than whers an
Interdict {3 sought or urgent refief may be obianed 'fmm 2 court of competiant
Jurisdiction), wilt be submiiied ip and declded by arblirstion,

That arbfiration will be held:

18.2.4.  with only the parties and their representatives present thareat:

16.2.2, at Bandton,

It Is the infention thet the arbliretion will, whem possiie, be held and
conciuded within 21 (hwenly ona) werking days sfisy k has bean demanded,
The parties wil use thelr best endeavours to prosure the expodiicus
compiation of the arbtration.

Save as Is expressly provided for In this Agreement o the contrary, the
arbliration will be subject {0 the arbitralion legiatation for the time belng in
foree in tha Republlc of South Africa,

The arbltrator wiif be an imparilal admitied atiomey or advecate whether
practising or non-practising of net lass then 15 (fifieen) ynam standing,
appeinted by the parties or, faling Agreament by tha parties Within 7 {seven)
tays after the arbitration hee been demanded, at the raquest of elther of the
parties will be nominaied by the President for the fme being of the Low
Society of the Northern Provinces {or s suecessor body in Gauteng),
whareupon the partlies will forthwith appeint such parson as the Arbirater, I

>

1
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168.

6.7,

8.8,

18‘9!

18.14.

16

that person falls or tefuses fo meke the nomination, elthar paty may
spproach the High Court of South Africa o meke such an appelniment To
the extent necessary. e colir Is expressiy empowerad 14 do &0,

The partias will keep the evidence In the arbiirstion procesdings and any
order made by any arbitrator confidential.

The grbitrator wil be obfiged to give his award in wiiting, fully supperied by
1848008 -

The provigions of this clause e severzbla fram the rest of thia Agreement
and will remaln In effect sven If thls Agreement fs terminated for any reason.

The arbitralor’s award will be final and binding on the parties i the dispute.
There will ba & right of appesl against any award of the arbiitator provided

{ili=(d

18.8.%. ths appeal & nofed within 7 {zeven) days of the grblivator’s
award; and

168.8.2, the appefiant deilvers the record to the respondent within § {{lve)
days of the repord becoming avalable iv the appellsnt The
ratevant provisions of this erbirstion clause witt apply mutalis
mutandis in regard to the sppesl.

mesppea!wa!hahea:ﬁbefaraapanai ef 3 {thres) arbitrators.

The costa of any venus, arbilratora remuneration, resording, fanscripton
eng other cosis and expenses ancilary to the hearing will be bome by the
parties in aguat shares and will be rosavarable, as cosls In the cause under
the provisions of any awand, The pariles, fogsiner with the arbifrator will
agres fram tims to fime on the arblieter’s remunaration, which will be paid by

the pasties In equal shares, upon receipt of involces therefor,

| CONSORTIUM REPRESENTATIVES AND FREE STATE REPRESENTATIVES

Whenever under the provislons of this Agreement the spproval of the Consortiurt or
Frea State I8 requiced, or the Gonsortium o Free State is requined to ko some
action at the request of the other, such approval of such request will be given for ths
Corisortium by the Consortium’s Representative and for Free Slate by Free State's
Representative, and any pary hersts will be authorized to rely upon eny such

approvel of regquest,

Pleaselnliathers | AA_ y—
’@h»— +"B
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8. FORCE MASEURE

18.1.

{82

18.5.

i vis mpjor or fores mejers o casus fortuitus (Cintensupting
Clrcumstanues”) eause defays In of faflure or parlial faflure of perfommance
ty a parly of 8l or any of its obligations hereunder, this Agreement, or ze the
cage may be, the affested portion thereof wil be suspsnded for the period
during witich the Inferupting Clroumstances prevali, sut If they affect sy
metarial part of the Agreement for 8 maximum parlod of 30 {thirty) days, any
affscied party will be enfilisd an 5 (five} days’ wiltten notice fo canesl this
Agragment

Wiitten noties of the Intswupling Gircumstancas speciiving the nafure and
tata of comtmencement thareof will be daspaichad by ths party sselking o
mly thereon (on whom the onus will res) fo the other’s as soon as
feasonably possible afier the commeneement thereaf, Written foties of tis
cessation of the Intemupiing Clrcumstances wit be given by the pary wha
refied thereon within 1 (ene} dey affer such sessstion. No pary will
subsequsnily be obliged to comply with the obligations suspended during
such gatiod. The parly whose parformance s intenupled by the intermpting
Chicumstances will be enfitled, provided thai sueh party wit give nofics io that
effect with the wrilfen notice of the Inferrupting Clreumstances ag provided
abovs, in exiend the period of this Agreement by a periad gquat {o the Hma
that ite performance is 8o prevenied,

For the purposes heres! vis mugjor end force mejeire Inclitle meis or
omissiene af any govemment, govemment apency, govenyment authority or
similtar authority, (other than the Free State} any faws or regulations having
the force of law, civil etife, rlote, Insurrestion, sebotags, acts of war or publle
enemy, !eéaf and filegal strikes, ‘inwnupﬂon of frapaport lockouts,
combination of workmen, prohibition of exports, rationlng of supplisg, finod,
stoim, fira or (without limitation efustem gensrs) sny other cirsumetances
bayond the reasonable contro! of the party clalming force mafeire o v
fraforand comprehended in the tetms force mafaurs or vis mafor,

19, WHOLE ABREEMENT, NO AMENDMENT

18.1.

10.2,

This Agreement congtiutes the whoe agreement between the parlles relating
to the subject matter hereof,

No amendment or consensual canceiistion of this Agreemsnt o any
provision of famm hereof or of any agreement, bl of exchangs or other

e 7
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184,

i7

document issued or execited pumsuant to or In tenmg of this Agreement and
no selilement of any disputes gricing undsr this Agreement and no extanslon
of fime, walver of ralaxation or suspension of any of the provisions or lerme
of this Agresment or of any agreement, 5iil of exchange o¢ cther dootment
fssued pursuant o or In terms of ihls Agreetment will be binding unless
recorded i a wiiiten document signed by the parties (or in the eass of an
extonsion of {ime, walver or relaxation or suspension, signed by the pary
geanting such extenalan, walvat of relavation). Any such exiension, waiver o
refaxation or suspansion which ig 5o given er made will be stistly constried
as reiating stristly to ihe malter in respect wheraof it was mads or given,

o extenrslon of ime or walver or rslaxation of eny of the provisions er terms
of this Agresment or any sgresmant, bl of exchange or other dostment
Issued or exasuted pursuant fo or in tams of this Agreement, will operats sz
an estoppel apainst any pany In respest of #e rights under this Agrearent,
nor will i openate 8o as to preclude such parly thereafier om exerclsing Ks
tights sirictly n accordancs with fiis Agreement. :

To the exient pemiselble by lew no perly will bs bound by any express o
impfied term, representalion, warranly, promise or the llke not recarded
hereln, whether itinduced the contrae! and/ar whether I was negligent o not.

IN VITNESS WHERECF, tha partiss hereto have caused this Agreement to be executed by

thelr respective duly sulhorised officars.
Far: THE PROVINCIAL GOVERNMENT OF THE FREE STATE ACTING
THROUGH ITS DEPARTMENT OF ECONOHIC DEVELOPYIENT, TOURISH
AND ENVIRONMENTAL AFFAIRS
Signature: —
he/ she s duly authonsad thgrem
HEAD OF DEPARTMENT
PROVINGIAL GOVERNMENT OF THE
FREE STATE, DEPARTMENT OF
ECONOMIC DEVELOPMENT, TOURISM
Name: M.Mﬁ_ AND ENVIRONMENTAL AFFAIRS
Date: S D eFebthe 2oy
Placs: Rbo & o B T8RN
Witnaess:
Wilneaa:

Pisasa infial here AA A— ,ZY

MM-27



»-‘-«(t'

18

Slgraturs;

MNarme:
Date:
Fiace;

Witness:

Vifiness:

Fars

Signature:

Name:
Date: -
Fizce:

Witness:

Witness:

MEMBER OF EXECUTIVE COUNGIL
{MEC) FOR ECONOMIC
DEVELOPMENT, TOURISM AND
ENVIRONMENTAL AFFAIRS,
PROVINGIAL GOVERNMENT OF THE
_ FREE STATE

THE CONSORTIUM (represented by P3 INTERNATIONAL, LLG)

b g 112 e

[fwho ‘amants thet he 7 she is duly suthorisad therato
LAt 2 ﬁm‘“”“‘”’

== Wa—- zea},"

LB L g ot TBIRS

THE CONSORTIUM (represented by NULANE RANAGEMENT SERVICES
(PROPRIETARY) LEMITED :

Who Waltaris-F e / she 15 dul aithorised thersto
LRBAL  HMEER S HaftA

ST oeBel 251

Blagm fort TEIN
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