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' - o : - MPT-001
IN THE COMMISSION OF INQUIRéY INTO ALLEGATIONS OF STATE

CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR
INCLUDING ORGANS OF STATE

VREDE INTEGRATED DAIRY PROJECT

SWORN AFFIDAVIT: _MEANA PETER THABETHE

|, the undersigned

MBANA PETER THABETHE
do hereby declare under oath as follows:
1. I am an adult male, qurre'ntly residing,j in the Mpumalanga Province.

2. The content of this iafﬁd_avit falls wi;thin my perscnal knowledge, except where
otherwise siated or @nless the contrairy appears from the context, and is true and

correct.

3. | depose to this afﬁti:lavi’t in responsée to the notice issued {o me by the Acting
Sec:retarsar of the Jud@cial -C_ommissioréw of Inquiry into aliegaticns of State Capture,
-Corruption, and Fréud in the Publiic Sector, including Organs of State (“the'
Commission™ on -19_Ju_1y 2019, m terms of which | have be.en afforded an

- opportunity to provide' the Commisséion with ihfo’rmation.regarding the. following

specific matters: . @



3.1

3.2

3.3

3.4

3.5

3.6

3.7

MP7-002

My knowledge;of the Mohuma iViobung Project;

My knowledgé of, and invoiveément in the Vrede Integrated Dairy Project
(“‘the Vrede Dé:’ry Project”), inciuding but not limited to all decisions relating
to the initiaﬁon_ of the Vrede.Déiry Project, the identification of Estina (Pty)
Ltd és partne.r and an impleémenting agent, the financial commitmenis
anticipated anfd thereafter ma{je to the implementing agents of the Vrede
Dairy Project,;the process fciiowed in the selection of the implementing
agents (including_ Estina (Pté/) Ltd and the Free State Development
Corporation), ihe .selection of land for. the Vrede Dairy Project and the

manner in whifsh the implemedting agent was held to account;

My knowledgé of the investigaition into the Vrede Dairy Project by National

Treasury;

When the Natfionaji Treasury Report into the Vrede Dairy Project dated 25

February 2014 came to my knbwledge;.

My relationsﬁip with the Gu;pta family who were known to reside in
Saxonwold, Johannesburg, pr;ior to their departure from the country in or

about 2018;

My knowledge of the invo!verhent of the Gupta family in the Vrede Dairy

- Project;

Any visits and/or discussions éhe!d by me and PARAS Dairy of India, both

T

_in South Aftica, and India;




3.8
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My response to all Ruie 3.3 No’;cices received to date; and

3.9  Any other information | may have relative to the Vrede Dairy Project.

Before | deal with the aforesaid matte;rs, it is necessary to record the following:

4.1

4.2

4.3

| was an accused in criminal ﬁroceedings which relate to the Vrede Dairy
Project, in respect of which 1, zand several other persons, was arested on
14 Febtuary 2018. The charg;es against me in respect of the proceedings
have been prﬁvisionalty withdr%awn. | therefore depose to this afiidavit and
provide the infermation as reqiuested strictly on the basis that this affidavil

shall not be used against me |n any such or other criminal proceedings;

On 25 April 22018, | was sn%.:spended as Head of the Department of
Agricultural énd Rural Dev;eiopment for the Free State Provincial
Government (é"the ;Depaﬂmenté’) by the Direﬁtor General of the Office of the
Pr.emier of tht:a F ree State Pro%vince (“the Office of the Premier"), pursuant
to which 1 had to vacate my oﬁfice. Since my suspension on 25 April 2018,
t did not have access fo any of the records and documents in respect of
the Vrede Dairy Pro}ect whicléw were previdusly under my control as Head

of the Department;

In providing the information to the Commission, as requested and as set
out in this affidavit, | mainly r:eiy on my own recollection of the facts and

circumstances relative to ihe Vrede Dairy Project as well as the

ij
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documents wh;ich formed parti of the previous proceedings which were .

instituted against me, as referréd to below; and

44 | am therefore Zunable to give ain exact version of all the specific dates and
time-periods relevant to my invéc:lvement in the Vrede Dairy Project simply
because | am r%uot in posseséiorfw ﬁf all the relevant dpcuments and records,
Inasmuch as tfhe sequence of specific events and the date and time in
respect theredf ar_e _inacc:uraté!y set out :herein,. it is not intentional or

malicious, or mﬁth the intertion io mislead the Commission in any respect. -

THE PREVIOUS L EGAL PROCEEDINGS INSTITUTED AGAINST ME BY THE NDPP

5 Apart from the crimir;aai c:harges andé proceedings which were instituted against
me, the National Director of Public Pérosecutors (“the NDPF’) has alsa instituted
an application in terrﬁs of section 26§of the Prevention of Organized Crime Act,.
121 of 1988 (“POCA”), against me éand twelve other respondents in the Frée
State High Court, B!c;emfontein (c:ase: number 1778/2018) on 10 April 2018 (“the .
POCA appficafion’),;in which it apjpliee_:l for the issuing of a restraint order

compelling the surrerjclering of certairj of my movable and immovable properties.

8. | pause to mention that my wife, Precéious Mpute Gugu Thabethe was aiso joined
as the twelfth respohden.t in the POCA application. The POCA application was

ultimately, and by agreement betweeli'\ me and the NDPP, withdrawn against us.

7. | believe that the Commission is alre}ady in possession of a copy of the POCA
applicaticin, being afll the foundingé papers and the respective respondents’
answering affidavits filed in respect thereof. For convenience sake, copies of the

founding -affidavit (which was deposied to by Motialekhotso Knorx Moleile) and

CE
e
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11.
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the affidavit deposec; to by Mr SJ E‘;chalkwyk dated 6 April 2018, which were
deposed to in Suppor;t of the POCA a;;)plication are annexed hereto as Annexures
‘MPT1.1" and “MPT%I 2", | do not aim_nex copies of the ahnexures which were
annexed to the founding affidavit simiply because the annexures are volumincus
and will unnecessary burden this é’;\fﬁdavit. Where neces.sary and where |
specifically which to r;efer' to the conte:nt of a specific document which formed Ipaﬂ

of the annexures to the founding afﬁdéavit, | shalt annex such document.

If the Commission is not in posseséion of the complete POCA application, my
attorney shall uponfthe_Commissioh"s request provide a copy thereof to the

Commission.

The founding afﬁda\fit is annexed hséereto simply to give the Commission some
background as to the ailégatiéns maide against me in the POCA application and
to give context to ’ghe answering %ﬁdavit which my wife and [ delivered in
opposition to the PO;CA application on 18 May 2018 (“my answering affidavit”). A
copy of my answering afﬁdavit is annéexed hereto as Annexure “MPT2”. | confirm
that “MPT2” is a tﬁue and correct écopy of my answering affidavit which was

delivered in the POCA phoceedings.

i have already explained my im:zoivement as the previous Head of the
Department in the \ﬁrede Dairy F'rojéct and my knowledge of the appointment of
Estina {Pty) Lid (“Es:tfna”.} in respect thereof in my answering affidavit. 1 therefore

refer the Commission to the content éaf my answering affidavit,

| have also deposed to an afﬁdaivit on 10 August 2017 in respect of the

investigation which was conducted by the National Prosecuting Authority (“the

o




12.

13.

14.
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NPA?) during 2017 into the Vrede Dairy Project (the investigation was conducted
under Park Road Cas 200/07/201 7) I am not in possession of a copy of the
affidavit, complete wiih al;I the annexdres thereto, because the complete affidavit,

with the annexures thereto, was provi:ded to the investigators.

However, the NDPPé referred to theé said afﬁdaﬁt in the POCA .appiication but
unfortunately annexéd an incompleté copy thereof as Annexure “SJ85” to the
POCA application. Aiithough L am théerefore unable to provide the Commission
with a complete copy of the aﬁidavif (wifh all the annexures thereto), a copy of
the affidavit which mfas annexed to the POCA application is annexed hereto as

Annexure “MPT3” (Ifwili herein refer éto the said affidavit as “my 2017 affidavit’).

| refer the Commissipn to the conterjt of my 2017 affidavii, in which | have deait

‘with all the reievant?fact_s régarding my involvement in the Vrede Dairy Project,

the establishment thereof, the appoi;%ntment of Estina and the implementation of

‘the project by Estina and the Depar;tment and have also provided the NPA with

copies of the relevant supporting do}:‘,uments. My 2017 affidavit was deposed to
before my arrest on 14 Febmary 20'18 and before | was suspended as Head of
the Department onf 25 April 2018.§.When | deposed to my 2017 affidavit, |
therefore stifl had acjcess to the rele\éfant record and documents in respect of the

Vrede Dairy Project.

| pause to mention that | have also ifncorporated:the content of my 2017 affidavit

in my answering affidavit to the POC?:A application (as recorded in paragraphs 43

F

to 47 of my answerirﬁg affidavit, Annéxure “MPT2%).
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15. | shall therefore in thiS affidavit only elaborate on the specific issues which 1 am
cailed upon to respond to in terms of the Commission’s notice dated 19 July

2019.

MY APPOINTMENT AS HEAD OF THE DEPARTMENT

16. Before 1 do so, itis apposrte to bneﬂy give the background to my appointment as

Head of the Department

17. | was appointed as Head of the Depi»artment on 1 May 2013 in terms of a five-
year contract, which contract was ciue to expire on 30 Aprl 2018, However,
since rny suspensioh on 25 April 20*?8 the contract has not yet been terminated

by the Department. |

18. My responsibilities a:s Head of the Ii)epaﬁment included inter alia to assist and
advise the member éof the Executivé Council for the Department of Agricuiture
and Rural Develeprr\ent; of the Free State Provincial Government (“the MEC:
Agricuiture” so as te ensure effectivée service de_livery within the legal mandates
of the Department encl the Free Stete Provincial Government; to manage and
administer the Department efﬁcienjﬁy, including the effective utilisation and
training of staff, theé maintenance o;f discipline, the promotion of sound labour
relations and the preper use and caiare of State property; to participate with the |
development and in%p!ementation of; the Free State Development F'iah s0 as to
improve the corporate'functioningé of the Free State Government and the

Department as a whole; and to |mplement outcome-based performance systems

and priorities of the Department and the Province as a whole.




19.

20.

21.

22.

23

MP{-008

| am since 1 February 1989 employf—:‘d and involved in the agricultural sector in
South Africa. | obtairﬁed my B. Agric édegree during 1988 at the University of Fort
Hare and, during 1991, a B. Agric f;—ionours. | also obtained a M A degree in

Deveicpment Communication from tlfe University of Pretoria during 2002.

After having obtainet?:l my B. Agric dégree, | have been employed as agricultural
advisor at the Mpufna1anga ﬂ\gricuitural Develdpment Corporation during the
period 1 February 1989 to 30 Auéust 1992. On 1 September 1996, | was
appointed as Assisfant :Director: Néon-Formal Training by the Depar‘trﬁent bf
Agributture for the Mpumalanga Pro?vince. | remained in the émployment of the
Department of Agriculture for the I\?Ipumalang-a Province up and until 30 July

2008, although in different positions.

On 3 August 2009, I was appointe{:l as special advisor to the Minister for the
National Departmen;t of Agriculture,é Forestry and Fisheries, whereafier | was
employed as the Acting Deputy Direfctor General (Operational Management) for

the Department of AQricUlture, Foresf:ry and Fisheries until 30 July 2011,

| relocated to Bloemfontein during 2(5!11 after haﬁing been appointed on 1 August
2011 as Head of fhe bepartmentéof Rural Development for the Free State
Provincial Government.  During cé)r about 2013, the Department of Rural
Development amalgiama;ted with theé Depar’:ment‘ of Agricu!ture, whereafter | was

appointe'd as Head of the Departmer’;t on 1 May 2013.

Since | commenced my employmegnt in the agricultural sector, | have gained

extensive knowledge and experience in the sector and agriculture in general. |

F
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have also been actively involved in fr?ter alia the strategic planning for the South
African agriculture and agricultural gdevelopmeht and have aitended various
international courses; and conferencés on behalf of the National and Provincial

Departments of Agridultufe.

24. A copy of my curricyfum vifas, whiéh contains a summary of my employment
history, the specia!iét kriowledge wﬁich | acquired, my in-service training, my
international experience and my academic qualifications is annexed as Annexure

“FR3” to my answering affidavit (“MFS‘T2”).

25. | was therefore appointed as Head of the Department based on my knowledge

and experience in the agricuiture in E‘a:outh Africa.

MY KNOWLEDGE OF THE MOHUMA MOBUNG PROJECT

26. Since my appointment during 201;1 as Head of the Departmenf of Rural |
Deveiopment, | beca:rne involved in rijral development in the Free Sfate Province,
which inter alia involyed the introducétion of a framework for agriculture and rural
development wh.ich: was known a;1d referred to as the ‘Mohuma Mobung
Strategy’. The basi¢ concept of the étrategy was developed by the then member
of the Executive Council of the Féree State Province for the Department of

Agriculture, Mr M Zwane.

27. - | have explained the aim and purpoise of the strategy in my answering affidavit
(which strategy was referred to by me in that affidavit as "the development

framework”). Briefly stated, the aim fand purpose of the development framework

F
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was to develop agri¢uiture in the rural areas of the Free State Province in order
to address poverty, iunemployment iand inequalities in the rural areas and to

increase the economic growth of the Free State Province.

28. Copies of the initial framework for the strategy as well as the further
supplemented framework of June 2012 are annexed to the POCA appIiCation, as

referred to by me in ﬁaragraphs 33 to 36 of my answering affidavit.

29 Since having been a;ppointed as Hea;d of the Department, my involvement in the
‘Mohuma Mobung Strategy‘ related to the implementation of certain of the
proposed projects fas set out aénd provided for in the strategy. Such
implementation had to be done afte;r approval of any specific project under the
strategy by the MEC: Agricuiture ar§1d the Executive Council of the Free State

Province (“the Exco?).

MY KNOWLEDGE AND leVOLVEMEN'!i’ IN THE VREDE INTEGRATED DAIRY

PROJECT

30. Interms of parag_rap_h 3(b} of the Cozmmission‘s hotice dated 19 July 2012, | am
requested to providé the Commissioén with information regarding my knowledge
of, and i_nvo!vementz in the Vrede Eiairy Project, including but not limited to all
decisions relating to;the initiation of éthe Vrede Dairy Project, the identification of
Estina as pariner and an implené1enting agent, the financial commitments
anticipated and therjeafter made o téhe implementing agents of the Vrede Dairy
Project, the proceés fellowed in tihe se!ectioh of the implementing agents

{including Estina (Pty) Ltd and theéFree State Development Corporation), the

il



31,

32.

33.

34.
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selection of land for the Vrede Dairy Project and the manner in which the

implementing agent was held to accoiunt.

The aforesaid inforrhation have alrciaady been set out in both my answering
affidavit and my 201? affidavit (“MP'I?‘Z” and “MPT3" hereto), which infer alia set
out in detail my invoi’vem.ent in the Virede Dairy Project, the research which were
done and the proces:ses:which were? followed by the Department in establishing
the Vrede Dairy Prc::ject, the initial iinvolvement of Paras and the agreements

which were concluded with Estina regarding the implementation of the project.

For that reason, | do not deem it necéssary to repeat those facts herein.

Before | continue, l need to referéthe Commission to paragraph 47 of my
answering affidavit, inj which | erroneé:usiy stated that “During the negofiations an
implementation of tﬁe erde Projecé, Estina was represented by Varum Gupfa
and Sanjeev Gautam and Paras w%as represenied by Gajinder Kumar.” The

reference to Estina being represented by Mr Varum Gupta is not correct.

Mr Varun Gupta nfever represented Estina in any of the negotiations or
discussions which | had with Esti:ja’s representatives or during any of the

preseniations which Estina made tog the Depariment. In all the contact which |

- had with Estina regarding the ‘vj‘rede Dairy Project, Estina was mainly

represented by Mr Sanjeev Gautam gand Mr Kamal Vasram. | recali that, during
one of the meetings which were held by the relevant stakeholders at the
Phumeiela Municipality, from which: municipality the Department accquired the

land for purposes of the project, Estina was also represented by Mr Sharma, Mr

79



35.

36.

37.
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P B Yadav and Mr CP Jadav. Howevér,' as stated above, | mainly communicated

and had contact with Mr Vasram and Mr Gautam,

| only met Mr Varun Gupta when | wa%s arrested on 14 February 2018 and when |
appeared before thé Court in thoée proceedings with the other accused,
including M_r Varun Gupta. Prior to 14 February 2018, | have not met Mr Varun
Gupta at all and did ﬁot have any diszcussions with him, neither in respect of the
Vrede Dairy Project fnor_in respect fJf any other matter. The reference to Mr
Varun Gupta in parégraph 47 of my answering affidavit was meant to he a
reference to Mr Karhal Vasram. Whien | deposed to my answering affidavit, |
unfortun'ately did not%notice the erronieous reference to Mr Varun Gupta but only

gstablish it later.

‘Save for the aforesaid, | confirm that the ailegations set out in my answering -

affidavit and my 2017 affidavit are? true and correct and repeat the content

thereof.
|, however, wish to emphasize the foilowing:

37.1 My visit to Paras, India was éapproved by EXCO, pursuant to which Mr
Ashck Narayan was deiegatetj:i by the Office of the Premier to accompany

me to India in his capacity as advisor of the Premier.

37.2 Al the agreements which | siéned on behalf of the Departmént in respect
of the Vrede Dairy Project, iﬁc!uding the agreements with the Phumelela
Municipality .and Estina, werée signed by me after having obtained the
necessary aﬁproval from EXéO and the MEC: Agriculture and in terms of

the delegated authority from the Premier and the MEC: Agricutture.



38.

37.3
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As explained m my previous afﬁdavits‘ the agreements were also provided
to the Province’s 'Iegal servicfes department for their consideration and

advice.

All payments ;Which were metide in respect of the Vrede Dairy Project,
including tﬁe?payments to IéEstinén were; authorised by the Provincial
Treasury, aﬂér having been f;:iuly verified by me and the Department's
Chief Financiéi Officer - theé Chief Financial Officer had to verify and
confirm the ccéarrec_tness of the-i invoices, had to do a tax clearance on the
payee and had to manage thei payments in accordance with the approved

budget, before any payment c{:;uld be made.

{ did not perform any functioné and did nc_)t: take any decision in respect of
the implementation and exeé:ution of the Vrede Dairy Project without
having followed the prescribe%i Departmental processes or without having
ﬁfst obtain thei required appm\?als and authority from the MEC: Agruculture

and the EXCO.

Lastly, | have in gréat detail also ?xplained the reason why the Vrede Dairy

Project was, and could not haveg been, implemented as a Public Private

Partnership (*PPP"). and why the die-viation from a competitive bidding process

was necessary and warranted for phrposes of the conclusion of the agreement

with Estina in my an:swering affidavit; {infer alia paragraphs 51.1 to 51.16) and my

2017 affidavit (infer éﬁa baragraph 1:?)..

7
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MY KNOWLEDGE OF THE :INVESTIGATION INTO THE VREDE INTEGRATED

DAIRY PROJECT BY NATIONAL TREASURY

39.  During July 2013, | received a Ietteir from tﬁe Director General of the National
Departmenf of AgrictéJlture, Forestry z;nd Fisheries, informing me that the National
Departmént has reé:eived a letter éfrom National Treasury regarding certain
concerns about the \ilred:e Dairy Projject. National Treasury was of the view that
the Vrede Dairy ijéct tS a PPP andﬁ that National Treasury intended to suspend

further spending in r-éspect of the proiect.

40.  Thereafter and durihg A.ugust and $eptember 2013, | received letters from' the
National Departmeni, National Treasgury and ENS Forensics, informing me of the
investigation into the Vrede Dairy F;’roject and requiring me to provide varicus

documents for purpqse of the investigation_

41, | gave my co-gperation and provideéﬂ ENS Forensics with all bf the records and
documehts which were in the Depéﬁment's possession regarding the project.
However, ENS Forenéics kept on ?insisting that 1 provide it with documents
regarding the biddihg process whiéch was followed when appoiniing Estina.

- Despite my efforts ?to explain thaté the Department did not follow a bidding
process, as explaiﬁed ébove, and? therefore does not possess of any such
documents, | was accused of not azssisting ENS Forensics in the investigation.
These accusations ére also made by Mnr SJ Schalkwyk in his affidavit dated 8

December 2017. | repeat my denial (5!‘ any such allegations.

42. |t is also alleged by Mr Dumisani Czele in an affidavit deposed to by him on 3

October 2017 that;he received résistance from the Department during his

i
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44,

45.

46.
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investigation, which lS unt;rue. Mr Celé attended to my office during August 2013
to deliver a letter to me and requin’nig certain information and documents from
me. At that stage, anc;i despite the fac%t that Mr Cele was unknown to me, Mr Cele
did not properly introduoed himself to me and did not explain his involvement or
authority to investigéte the matter ogn behalf of National Treasury. | therefore
informed him that | require proof of his authority before | could disclose any
information about thé broject to hlm He then left and, after National Treasury
informed me of his:authority and iénvolvement, later returned with the letter
regarding the invesﬁgation, where ailﬁer | assisted the investigators with their

investigation.

| pause to mention that, when Mr Cei?e attended to my office at the first occasion,'
he was fo the best of knowledge ndt accompanied by Ms Swartz or any other
representative of ENS Farensic. He \évas indeed accompanied by representatives

of ENS Forensics during his second \}isit to me.

i never interfered in any manneré with the i_nvestigation and provided the
investigators with all the relevant doc;uments and information regarding the Vrede

Dairy Project for purposes of the invéstigation.

Since my suspensioh on 25 April 20518, i did not have any further access to any
of the records of the Department and: could therefore not assist National Treasury

or ENS Forensics anymore in providiing them access to such records.

However, | again confirm my wi!iingﬁess to assist the Commission in its inquiry

into the Vrede Dairy Project.



, MR{-016
MY KNOWLEDGE OF NATIONAL TREASURY'S REPORT DATED 25 FEBRUARY

2014

47.  During 2014, | attenc%:led a meeting of the Free State Legislature for submission
and discussion of :intefr alia the éDepartment_’s annual report. During my
submissipn and preséenta'ti'on of the [é)epartment’s report, certain members of the
meeting enquired éfrorrj me abom%xt the outéome of National Treasury's
investigation into the erde Integrr;lted Dairy Project. At that stage, | was
unaware that the invéstigation was aiready concluded and that National Treasury
has issued a repoﬁ in respect théreof. After having informed the meeting
accordingly, Mr Roy;.}ankié!sohn proivided me with a copy of a report which was
purportedly issued by National Trea‘ésury regarding the investigation. A copy of
the said report is a:nnexed as Ann::exure “B2" to the Rule 3.3 ntice which |

received in respect of Mr Jankielsohr}.

48. The report which was in possession gof Mr Jankielsohn was however not formally
issued by National T?reas_ury to me or the Department. When i enquired abodt the
status ofII the report, l was informed by the office of the Pirector General that the
report was submitted to the MEC: Agricu!ture and the Office of the Premier for

their comment.

49 When the POCA apblication was seréved on me during April 2018, 1 noficed that a
further report was issued by National Treasury, which appears to be dated
February 2014 and which was subn?itted by ENS Forensics to Ms Z Mxunyelwa

on 11 February 2014. This report iséannexed as Annaxure “SJS3” to the POCA
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appl_ication (at pages 26_4_ fo 323). This report only came to my attention during

April 2018 when the POCA appiicatioén was served on me,

50. The February 2014 répor_t (Annexureé“SJSS”) differs substantiaily from the repaort

which was in the possess_-ion of Mr Jainkielsohn.

MY RELATIONSHIP WITH THE GUPTA iFAMILY AND MY KNOWLEDGE OF THE

INVOLVEMENT OF THE GUPTA FAMILY IN THE VREDE INTEGRATED DAIRY
PROJECT ;

51. Up and until the time of my arrest on 14 February 2018, | was not aware of any
involvement of the Gupta Family in Ehe Vrede Dairy Project. As stated above, |
only met Mr Varun Gu pta during the fcime of my arrest on 14 February 2018. Prior
to my arrest, | i’lalwaj never met anyé person with the surname of Gupia at any
occasion nor did 1 diséuss any éspects regarding the implementation and

execution of the Vrede Dairy Project ;With any person with the surname Gupfa.

52.. | have never visited the Gupta famil;y who were known to reside in Saxonwold,
Johannesburg, neith;er during the time when | was the Head of the Department

nor thereafter, and do not have any r‘;elationship with the Gupta family.

63. | only obtained anwIedge of the Gupta Family's alleged involvement in the
Vrede Dairy Project :aﬂer' my arrest and after having been served with the POCA

application. | do not have personal knowledge of any such involvement.

MY VISITS AND/OR DISCUSSIONS WITH PARAS DAIRY OF INDIA
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54. | have already explamed the purpose of my ‘visit to Paras, India and my
discussions with Paras representatwes in my answering affidavit and my 2017

affidavit.

55.  After the initial visit to Paras, | did not visit Paras again.
56.  Thereafter, Mr Kumar also visited South Africa, as explained in my 2017 affidavit

57. | had from time to time telephonic dlécussmn with Mr Kumar, partlculaﬂy when |
made the arrangements for my visit to India and, thereafter, in respect of his visit
to South Arica and F’aras .possible mw.rolvement in the project. Unfortunately, | did
not keep record of each and évery diéscussion and cannot recall the exact dates
when we comm-unicétedfwith each ;Jther. If memory serves rhe right, certain
attendance registers were kept duriﬁg some of the meetings, copies of which

ought to be in possession of the Depa}tment or the investigators.

MY RESPONSE TO ALL RULE 3.3 NOT!CES RECEIVED TO DATE

58. In terms of the Comrrjission‘s notice ciiated 19 July 2019, | am also requested to
respond to affidavits iwhich were pro{fided by various persons (which affidavits
are referred to below) te the Commassnon in respect of the Vrede Dairy F'FOJeCt

and in which affldawts f am lmpllcated to a certain extent.
58.  The allegations set 0Lit in the reSpecth?e affidavits which are annexed to the Rule

3.3 notices of Mr Sdha!kwyk and Mr Cele, are essentially the same as the

allegations which were made by themz in their respective affidavits to the POCA

;
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1.

62.

63.

MRJ-019

application {pages 8'1 to 137 of the F’OCA application and Annexure “SJS6” to

the POCA application).

| have already dealt with the substantﬁe of the allegations made by Mr Schalikwyk

and Mr Cele in my answering affidavif, my 2017 affidavit and herein above,

The allegations which are contained m the affidavits annexed to the remainder of
the Ruie 3.3 notices are also substaniial!y addressed by the allegations set out in

my answering afﬁdavéit, m.y 2017 afﬁdévit and herein above.

in so far as any of the aliegations c}ontained in the affidavits to the respective
Rule 3.3 notices are inconsistent wit;h the content of any of my affidavits, such

allegations are denied.

| shall therefore only respond to the éRuIe 3.3 notices in so far as it contain new

allegations which | héve not yet dealt with.

63.1 Rule 3.3 Notice: T J Masiteng

83.1.1 Mr Masitehg indeed prep%red the written submission, which made
provision for the deviation f%'om the ‘normal Supply Chain Management
processes’,: after | requeséted him to-do so. The submission was
prepared ahd- thereafter apéaroved in accordance with the approval and |

_authority-which I chtained frbm the MEC: Agriculture and EXCO.

63.1.2 | deny that there was anything untowards in the approval of the said

submission.
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63.2 Rule 3.3 Notice: A D Radebe

63.2.1 Various st?keholders andi identified beneficiaries indeed attended
meetings v@rhich were heId: from time to time and during which the
establishmént and implem;entation of the Vrede Dairy Project were

discussed. .

63.2.2 The Phumelela Municipalit;} is indeed the owner of the land which was

identified for purposes of thz?':.l Vrede Dairy Project.

63.2.3 The Depafrtmént initial!yé identified two possible areas for the
establishment of the projec;t.. The first possibility was in the Sasolburg
area and the sécond, in th';e Eastern Free State. During our research
into available land, we esta%biished that the Phumelela Municipality had
certain tand, being the farm% Krynaauwlust 275, district of Vrede, which it
‘was at thatﬁ stage renting oiut to various farming enterprises. The land
was suitable fof the purpo:sies of the establishment of the dairy project.
We therefdre entered into énegotiations_ with Phumelela Municipality to
acquire thé iahd for purpdses of the project in terms of a long-term
lease. During the said discjussions, it was agreed that the existing lease
agreements which were coﬁc!uded between the Phumelela Municipalify
and the lessees, be assigrﬁed by the Phumelela Local Municipality to
the Free St;ate Provincial Giovemment or the Department and that, after
the said leases with the farfming entities have either been terminated by

or having expired, the Depanment or the Provincial Government shall
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conclude a long term lease Qgreement with the Phumelela Municipality
in order to lease the Iand: from the Phumelela Municipality for the

establishment of the project.

63.2.4 Du.ring Sep‘éembar 2012, thé then Premier of the Free State Pravince,
Mr E S Magashule assigneid the authority in terms of section 5 of the

Free State;!_and Administréation Act, 1998 to consider and sigh the
proposed agreemsnt betwieen the Department and the Phumelela
Municipality; regarding the éassignment of the municipality’s rights' and
obligations in te_rms of the éental agresments to the Department, more

~ specifically Eto the MEC, N‘lr%M J Zwane. Thereafter, the MEC, MrM J

Zwarne assigned such authority fo me.

8325 As a result of the aforésaid delegations, | signed the relevant
algreementsi which was concluded with the Phumelela Municipality

thereafter.

63.26 It needs to be mentioned ;that the Department and the Gffice of the
Premier also involved theéProvincial Government's legal services to
_advise the EDepartment and the Office of the Premier in respect of the
conclusion ;cf the necessar%y agreements between the Department and
the Phumeiela Municipality éregarding the land. | therefore did not act in
oWn accor(éi in concluding éany of the agreements with the Phumeleia
Municipality in fespect ofé the land. 1 have signed the necessary
'agreernentg after having reéceived the approval from either EXCO or the

MEC: Agriculiure and after having been given the delegation of

v
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- authority a?s réferred to ;above. In this regard, | also refer the
Commissioh to the notice m terms of Rule 3.3 in respect of the evidence

of Mr AJ Venter regarding the said agreements.
63.3 Rule 3.3 Notice: W Basson

83.3.1 Apart from the facts as set out above, | do not have any further
knowledge bf the aitegationis which are set out in Mr Basson’s affidavit
and his involvement, meetirﬁgs or discussion with Mr Prasad or any of

the employees of Estina.
63.4 Rule 3.3 Notice: § J van Schalkwyk

63.41 As mentionéd above, the all%egations to Mr Schalkwyk’s affidavit dated 8-
December ‘?'2017 are substéntially the same as the allegations in his
affidavit to. the POCA ap;plication. { have aiready deait with the
substance (:Jf the allegationés in my answering affidavit and my 2017

affidavit.

£3.4.2 | deny the allegations contained in Schalkwyk's affidavit in so far as the
aliegations are incon'sistergnt with the content of this affidavit, my

answering affidavit and my é017 affidavit.

63.4.3 | expressly deny that | was ifvolved in a series of irregularities or acts of
criminality regarding the Vréde Dairy Project, or in any other manner

whatsoever.
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63.5 Rule 3.3 Notice: D Cele

63.5.1 | have aireédy dealt with the allegations made by Mr Ceie which are
relevant and applicable to ni1e, as well as the content of ENS's report in

my answering affidavit, my 2017 affidavit and herein above.

83.52 1 deny the allagations made by Mr Cele in so far as the allegations are
inconsistent with the allegations set out herein, as well as my other

affidavits.

63.6 Rule 3.3 Notiée: MM Ncongvilane

63.6.1 It is indeed comect, as stated in paragraphs 9 and 10 of Mr
Necongwane's affidavit, thaté a meeting was held early 2012 at Vrede,

which | also attended.

63.6.2 Iltisalso co;rect that, as statied by Mr Ncongwane in paragraph 22 of his.
affidavit, none of the benefigciaries uttimately benefited from the project,
but some cbmmunity memlé:ers worked at the dairy farm, no one was
taken to Inc!ia fqr training arjd that nobody has received any cattle from
the Provincéiai Govemment,é | however do not have knowledge of ‘g
choir that évas supponed by Mr Zwane” travelling to India. 1 have

already expiained my visit to India herein above.

63.7 Rule 3.3 Notice: E M Diamini
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63.7.1 Savefo staite that it was frojm the onset. the intention to allocate 51% of
the Sharehcéalding in the prcfaject to the beneficiaries of the project and
that it was éche intention to éstabiish at least 100 dairy farmeré in terms
of phase 3 of the Vrede Déairy Project and to provide them with dairy
cows,, | do not take issm?.le with the remainder of the allegations
contained |n Mr Dlamini’s éfﬁdavit in so far as the allegations are not
inconsistenit Wiih the alleigati.ons set out herein and in my other

affidavits.

63.7..2 it needs to%be mentioned tﬁwat the Imbizo at Frankfort, as referred to in
paragraph'éw of his afﬁdaévit, was called by the Minister during the
process oféthe 'investigatim;s into the Vrede Dairy Project. 1 however
did not inféarm the meetiné that | “woufd sort things out”. | indeed
mentioned éthat their cdnceli'ns wouid be addressed, meaning that it will

be addressied in during the pending investigation.

63.8 Rule 3.3 Notice: A J Venter

63.8.1 | have alreédy dealt with the substance of the allegations contained in
Mr Venter's affidavit in so éfar as it relates to me and the agreements

which werei cor{cfuded with ?the Phumelela Municipality and Estina.

63.82 The Depariment, and if not mistaken EXCQ and/or the Office of the
Premier, inédeed requested éassistance and advice from the Department
of Legal S{ervic_es regarding the various agreements, as referred to by

Mr Venter.él am unfo'rtunateiy unable to deal meaningfully respdnd to

F
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the specificé allegations macie by Mr Venter and with the specific advice
and recommendations which Legal Services gave because | do not

have access to the relevant records.

63.83 The agree;ment with Es?ina was cancelled after The National
Despalrtmc-z'nti of Agriculturé, Forestry - and Fisheries informed the

Department that it is withdra:wing the funding from the project.

63.8.4 Thereafter,; an agreemenﬁ was concluded with the Free State
Development Corporation (‘;‘{he FDC") to take over the management of

the project.

63.8.5 1 deny the remainder of the éllegations contained in Mr Venter's affidavit
in so far as thé aliegationé are inconsistent with the content of this

affidavit as well as my otheréafﬁdavits.

63.9 Rule 3.3 Notice: R Jankielsohn
63.2.1 | have alreajdy dealt with'thfe substance of the allegations as set out in
paragraphsi 18.1, 18.4, 18.@21, 18.25 and 18.46 of Mr Jankielsohn's

affidavit herein above as well as in my other affidavits.

63.9.2 ldenythe rémai_nder of the éllegations contained in his affidavit in so far

as the a!legations are incorﬁsistent with the content of this affidavit as

&

well as my other affidavits,
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CONCLUSION

64. | believe that the in;formation as séét out herein, read with my other affidavits,
sufficiently addresseis the matters asf set out in the Commission’s notice and that
it will be of assistahce to the Commission in its inquiry into the Vrede Dairy

Project.

65.  Thisis all that { wishto state at this stage.

A

MBANA PETER THABETHE

| CERTIFY that this affidavit has been sworn to and signéd before me at
ED[,’D'\:: M‘N—'\mon t}ﬁs 0L hay of AUGUST 2019 by the abovementioned

deponent who declared thiat he is acquaihted with the contents of this affidavit and

understands sa'me, that ha has no objecticim to taking the prescribed cath and further,

that he considers the said bath as binding .on his conscience, which oath was properly
i :

taken by me, as required by law.

FULL NAMES | " a m rﬂpf\\
ADDRESS .S P ALIEPD Ca iy IS
CAPACITY Cg\gﬁp’@?l ©

AREA %Ub\, N (‘Oﬂ]\* i UUT*WGERWQF

COMBMUNITY SERVICE Ceny
PARK ROAD

2018 98- 05

PARKWEG
GEMEENSKAP DJENS‘SENFRUM ]
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THE FREE STATE HIGH COURT, BLOEMFONTEIN
' REPUBLIC OF SOUTH AFRICA

| CASE NO:
In the ex parte: app!icatibn :of:r
THE NATIONAL DIRECTOR

OF PUBLIC PROSECUTIONS APPLICANT

Application in terms of Sectian 38 of the Prevention of Organised Crime Ack Act 121 of
1998, conceming ceriain Froperty listed in “Annexure A”.

FOUNDING AEFIDAVIT

#{ the undersigned,

MOTLALEKHOTSO KNORX MOLELLE

‘otherwise.or the'cantext indicates 5% othenwise, and to the best of my belief tre and

*correct.
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i

Africa, | have bean duly appointed as such in t__a_rm_s of the _N_ai_i_pna_l_. Pmsecuﬂng
Autherity Act, No.32 of 1998 ('the NPA Act?), '
| am the funotwnary referred to in Section 1 of the-NPA Agct, which is under the

bring this application on his behalf.

THE APPLICANT

' Thia Apglicant Is the National Ditector of 'Eubi”lc;? Prosecutions duly appainted interms of

Section 179(1) () of the Constitution of the Republic of South Africa, 1996 with offices

at No.123 Westiake Avenus, Hartiey Weavind, Silverton, Pretoria (the Applicant’),

4

THE PRESERVATION OF PROPERTY ORDEfR

41

4.2

The epplication m!ates to' certain pfape}ny-mfem to-in Annexure “A” of -the-
Natice of Motion (hereinafber referred to as the properiy).
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43 '!?ha=purpose:of:this appqicaﬁon-is.to.pmﬁiut any pessons, subﬁea to such

properiy, whether such pmperty is held dlrectly or indirectly by them,
442 to compel the surmn_der_of thepmpsrfyto the Cumtar Bonis.
443 to compel full and proper disclosure of infarmation and documents
pertalning tocha property, :to-méstatoﬁ Eoniéf-ande' |

Sect_lon 48 of PGCA

JURISDICTION

Honourable court has junsdactnon o hear this apphcahon

52 With regerd to ary such futher nmperfy as may be identified elsswhere and
'bevond the physical boundaries: of this; Honourable Court's jurisdiction; | submit.
that this Honowrable Court does: havs the jurisdiction :over such pmpewty for the

following reasons.



4

522 the balance of convenience favours this Honourable court to have:
jurisdiction ovar any such further property ss hay be identfied beyond the
Physical boundaties of its area of jurisdiction,

53 1 accordingly submit that this Henourablie Court:does have jurisdiction to-here such
éppﬁﬁaﬁon. | '

:appllcatlon appty to & High Court for an order prohzbﬂmg any peraon, subject to
such conditions. and exoaptroms;aa:may@.be.;spacmed in:the order, from dealing.in -
any manner with any property. :

‘82 In _’_hg;fms of Section. 38(2} the High Court shall make an order referrad to in
subsection 1 ifthere are reasonable groundaw believe that the pmpany
concamed : _ :

8.2.1 is an instrumentafity of an offence referrsdto in Schedule; or

6.2.2 s the proceeda of uniawlul activities,

83  Interms of Section 38(3) a High Court niaking & preservation order of prapsriy
shalt at the sane time make &# order author!z!ng the Seizure of the property
concerned by a pohea official, and any other ancillary orders that the.court:
considers. appropriate for the preper, falr; and effective execution of the order.

7
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THE UNEAWEUL ACTIVITIES

¥4 Theunlawlul activities are-sef out in the;reapective =suppcrﬁng=aﬁ'§ﬂévhﬁ'af ngg'pn
he: said

affidavits are -filad-,h_er_swiﬂt..-msupport.oﬂmls: .application;

72 i have read.and had regard to the respective affidavits by Schalkwyk and Mradis;
‘On the basis of the: evidence c‘entaine’rf inthe Smalkwyk and Mraﬂlh*s respeelmé
* affidavits, | subriﬁithétm'e ';

7.3  With:specific vefemnae to the raspacﬁve affidavit by -Schaikwyk and- Mrad}a 1 shall
‘provide: a-brief. summary of the factual and legat basig upon’ whréh this. applleetlang

i8 beirig-gough.

Schalkwyk's Evidence

81  Estina's appoinhnent for the eslablishmnt and management of the Free’ State
Dairy Project was pmceded by sevaral megulazitiemndudmg the deliberate
and frauduient dlsregard of the Bspamnent‘s prescnbed SCM prooesses

82 Sweral Bepart’ment officials had eoiluded Wlth Esting in fraudulently

of Estina inone or mors of the follomng ways.
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2.1 ‘No pmpar tesearch iar;a-'%tééslbiif&; study was done to-estabiish the.

' necessity for the eprajéct and its viability. The project was noiber
planhed nor budgetad for'

822 No compeitive biﬂddinaé; process was followed by the Department
none.whatsoaver Thé Department fajled to-solicit bids from other

based on the HoD's :rnfonn_aj_! research (infernst research) and

------- - ' informal visit to India;

8.23 Estina's: bid and appoiinimarrt was based on material frauduleiit
misrepremntatiom*reg?rdmg thé natire and extent of the services
thay intended to de!i\'ra;

8.24 . No assessment of Esﬁnas ability and capacity to undertaks the

pm;ecl was done and Estrna did not-have any capacity inciuding
 any demanstrable track record of handiing such projects:
8.2.5 Degplte Edtina récéiﬂnﬁa total payment of R220 202 652-00 from
- the project, Estina failed to dellver the goods and o render-any.
fser-vipe's. | |
8.2.6 The Departmen
paid 1ot I anié or mone of tie alowing ways;
8261 falied fo ensure thet the funds were used:for their

failed 10 hold Estina accountable for the funds

8.2.:6:2 failed o c;‘.ompel-:Estma {0 perform and deliver the
_ goudé-anéi services:as per agreement;
8263 failed to recover the funds when it became

. apparant;thaz Estina:had failed to deliver

I%
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Based on the finding of his investigations; Schalkwyk makes the following:

siibmissions;

g4 that Esting's appmniment was null: and void because. proper procurement

processes were not followed and congeguently that the .appolntmam_ wes ﬂulii

and void; i | _

8.2 that Estina w'éiS'thua nevel entitied 130 any payment of R220 202 €52, 00 by the
Department and tha_t; inthe c!r_wmstar_)ces the amount constitules the proceeds
of unlawful activities. ;

8.3 that the nature and extent of the aforesald iregularities; indkuding: fmudulent
clireumvention of the SCM processes gnd related criminal acts would have had,
amongst others, the following::eonseq;iences:for the Dépaﬂment:

8.3.1 they deprived the Department from effectivaly testing the miafkt |
to secure the most compelﬂve bids for- goods to be supplied and |
or semoas tobe randered

3.2 prevent the Department from sifactively getting the best value
for muney:in' respect of goods supplied and services rendared;

9.3.3 expased thie Departmert to serious irregularties that wouid have
resulted in substantial }'mndai losses-and further including
wasteful expanditure:iréi contravention of the PFMA and related

prescripts.
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5 '1’0'.:
the fol!owmg submlssiona,
0.1 The procuremert of Estina's. servlz:e was for public purposes and was'a. publlc
function Involving the use gf publk: funds
The said procurement was required to be done in accordance with the principles

of South Africa 108 of 1996 (The-wnstltutton) and section:38(1) (&) Gii) of the'

Public Finance Managament Act1of 1999 {the PFMA) &nd. saat;uns 16A3.2 ;an'd

16A6 of the: Treasury Reguiations {rreaaury Regilations),

102 Eatm_‘g_appoinnnam did riot. comply unth the above. reqtﬂramnt The entira
project: incrudlng Esﬁna‘s appoimment was in:breach of the pincipies of faimess
eguity, transparency and compefition: raqu:red by sect[on 217(1) of the

other prospective service provlde:s. The said bid and appaintmant was -
accerdmgfy nuft and Vord ab initio,

105 COnaequenﬂy Esting’ s appmrmnent was not Iawl'u!!y enhﬂad fo any payment from
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: Mragla s evidenc

[inow brief

y digal with: Mradla 8 wdense. whlm canbe summarized :

as follows;

111

112

1.3

that the said paymen

Bepalirnantmade 7 payments to Esﬁn_a to the total amomt:of
R220 202 852.00 in?respect:of:wvicefs purportadly rendered;

Was made into Estins’s two bank sccourits as follows;

11.2.9 a totai amount of 113 950 000.00 info Estina's: Standard Bank
Alc. No 3100664860; and
122 a total ampunt of RT06: 252 $52.00 iri Esting’s First Nationial
| Bank Al 62505753906.;

Estlnas afommmhoned aecounts, sewaral large peymerits were made to
several entlties and. mdmdua!s as folluw-s

11.3.4 - R40 737 080.00 mlllion was paid to Cateway Pty Etd:

4.3.2 R43 aaz 660,00 was pald to an entity knowrt as Vargaﬁaid Ply:

address in Dubat. The sa?d entity had no apparent business
hlstory On or about 2916the ssid ant:ty applied for voluntaly

liqmdatlon,

- 11:3.3 R149 450 000.00 was paid to the bank of Barcda Alc o,

1 454095328
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123

124

11.34  R10.000 B00.00 to Alul Gupte;
4145 :R14:500 000.00 to Oakbay Investent Pty Ltd:

1146 R21200000.00 to Aero haven;

AT R19.000000.00 10 Stankh Bediord Gard;
1148 RS0000000.0010 VLRS Investments;
11.4.9 - R6:000 000.00 mw@sft Dawn Investriients;

11410 R&B560:000.00 o Uxolo Dismand Cutting;

12
ysis of the aforesald payinents s as follows;

maﬂhﬂbtﬂkoﬂhepﬂmentsmeivedby&tmam paid to several related

‘entities and individuals that did not appear to have any legitimate business

:refationship with -Es‘t_i__na_:and:its c‘prje;'bﬁéine'aisf;

history of belng in business. and there was further no indication that the
fpayments were made in respect oﬂegitilmate goods and services tendered o
Estina; | |
some of the said entitias did not have aﬁy-appane_nt legitimate history of being
in businass end there was further no -inéitian that the'payments were made'in
respect of egimate goods anct payments; and

MPT-036
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the totaiity of the said business transactions did not démoristrate any eigrificart

activity of aither e#'téﬁl‘&ihirig and or rnar:tagingg a dairy project oF conducing the:

business of a farm:
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AND ms ENTALIT‘(QOF NLAWFUL ACTIVITIES

In terms section 38 (2) @ &nd (b) this hdn'ourabte eourt shiall make

‘@ préservation order if there are reasonable. gmunds to belleve that

the property cancemed:;s:an mstrm-nentaiity of an offence referred

toinSchedule 4.oris the pmceads of-_unlanué- activities.

13,

13:2  My:submigsi _'on-in-w's?:egard-mds:-supﬁan-in the“famhg-

- 13.21

13.22

13.2.3

1524

was -unlawfu! in that it was made-in conlravenl:on of Sectlon M7

af‘the Conatrtuhon. the PFMA and related Treasufy regu!aﬁorm.
The safd appo!ntment was clearty preceded by & aeries of false
and ﬁuudl.ﬂent mlsreprasaﬂmtlons mcluding the. eireumventlnn of

the Department’s s5CcMm prooesses

or b_enaf_i_t.passed onto ﬂ:@e Department and or its intended

baneficiana,

‘Ne cmdsbia explanation ur juahﬁcaﬂon an be.exist for-

appointing Estina, which had fittle or ne farming or related

48,
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13.4

13.5
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faniing experlance and::reiated capacity fo.undertake a project
of that magnitude;
13.2.8 ‘the fynds paid by the Depaniment to Estina were siphoned out to

sgveral related enlities énd.;individuals;and in circumetances
where there was:never an intention to give any value in retam to

rEstin:a orthe-benef!ciariés of the said project,

Ffiirthie
the:entire Vrede Dairy project ewas-.imua;md. then It becomes evident that the

it submit that if ore 't_a"kes;d_ue:reégard o the circumstances.underwhich

implerrientation of the project.

sIn..thiszlEg_ardsthere:\évas"!naianparé'nt inﬁlcgﬁ_on: of any effort on'the part of hoth
the Departmant and Estina to put control mechariisms in place to ensure that

Hhe fuirds are used for thelr Intended plirpose or alfematives that the losses are:
recovered. : :

Alldlications fram the findlhgs of the investigations aré that Estina’s

appointment was pushed through at great costs and that it was idertified as the
prefarred bidder from the outset without any attempt to first test the market

Little or o effort was made to test the market by-finding oftier competitive bids,
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14.2

14.3

4.4

14.5

56"

a mll-archestraled plan by Estina. and its -mlated entities and individusle and:
the idenﬁﬁed Bepartment officials, demgned and intended to eﬂeeﬂve!y swindle

~ tha Department of the very funids in queshbn

From the inception ;of'thg sald project pp:to the point of payment of the funds,

there was apparan’é colfusian betmeﬁ the role pl&yefs- that was svident by the

flagrant disregard Of tha' SCM: pfoceases which arnongsi athers invalvad false
and ﬁ'audubnt ﬂﬂsrepresmtaugns :

| sibmit that the hann.aza_rd manner in which the project was Initiated, the
gms:imegu!arﬂies éc'casionad by. -Estiha's-appointmant as a service provider,

properly accountad :for and the failure go put in place, praventatnve or corrective

Mgasures o prevent the financial losses, clearly demonstrate the ultimate

 intention of the ra!e::playeré. namely to drain Department of the very fundsit
‘could il afford to waste

' suitiniit that it is evident that the entice Project including the very-land on
which was located, fuare merely part oﬁrthe necessary packaglng that was
required to achieve the ultimate aim anﬁ ‘objactive of swmdlmg the Débﬁrﬁﬁérﬂ
ali costs with the uftignate purpose of forung the_DeparIment- to-maie;e finanoid
commitments in a-hu:sinaas Idea that was In clear faliure from the outset.
Based-on the abwa F submit the entire Project was a mere facade right from
ihe outset that wais aimed at providing a veil of legitimacy to what was evidently
a scheme désigned to defraud and.ateél monies from:the Dapartmant.
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146 lrrthe mmumstan ' :j'mat that ent:re Pra;eut including: the fand it was

‘located on: wsra mstrumamalme& of the evident thaft: fraud and mohey.

' Iaundenng

18.1° lsubniit:that section 38(1) read with saction 74, of the POCA, entitied: tothe -
Applicant to apprmch this: honourabie oourt on an ax parfe hasis and far the
hearing to be held In camors; '
| 152 | submit that the axpress provision made for ex pﬁrfe proceedings under sac‘ann
88 is based on the Legislature’s recognmon that there Is an inherent nieed to:
proceed without nouce In-applications- for preservation orders
153 Further, thatthe arucfma of Chapter 6. of the POCA is geared towards alfowing
| in general for i imt_:__at éx parte order tq secure assets, with any opposifion to be
dealt with after this iréﬂtialobjacﬁi:e:has: been achieved,

184 Furthermore if the Ai!plicant- were o prboeed en notice there is a real risk that the

y is tranafemed to a third party it bacomes ;mpassrble o use tha

' provisions of POCA tu mtneve itifthe tmnsferee is an innocent party wiho bought -
the: proparty for value
166

. submisslon isthat no such mmumstanoes exlst ln this case,



158 :n: parttcuiar---l- -submft that, despite the ex parte neture of the pregent a;:apimca;tlcmt
. the provisions of the POCA arid of the =ns-'der- that Is soughit from this honourable
This matieris

court sufficiently safeguard the pnnrzp!a of audr aiteram partem,
ifdaalt'm in: greatar detail:helow, |

18,

GROUNDS FOR URGE:NGY

16,2
accounts; held by :u:lpnhﬁed entlies an(;j individuals. Mradl_a 's evidence shows
that the funds wers essentially siohaned out of the Esting’s bank account and
laundersd throuigh & 'severl bark ccaunts held by the dforsssid persons and
entitios. =% : | ' -

16,3 A substantiaj por-tion- of the sald funds (mere located iri several bank accounts

of the said saccnunw- The said appkcatlon was triggered by. amongst others, the
Finanual»intelllgence Centre and other commemial banks ralsmg suspicion about
the legitimacy of the: said transactions; o=y '

165 The indication is that the sald matter wiil be ir court for hearing on or abaut 7
December 2017. S_hqi-_lld the Bark of Qamda; sycoead in its bid for the foreclasure
of the seid accounts, then there is -a-r’aél likellhood of the:said funds belng moved

or-dissipatad:to off: share ‘aceounts in Junscﬁctmns wh:ch South Africa does not
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17:4

17:2

47.3

MPT-042

- 33

ihéﬁ.;ahyemuﬁxaizgaégau Agreement tn};m-.pmtomlss forthe repatriation of the sald
funds, thus defeating the very: purposé and objective of this apphication;

The identiie role players appesr o Hiave extensive prosence and foolpint
seyversl imﬁﬁiﬁﬂéns whers the some of the said offshare entities and accounts

are-focated. This:miay thus make me:_rfepatriation of the said funds impessible.:

1 ?j:'

Allgwing it to:be heard.ae a matter of Urgency
Wh&refoferl:-ﬂsk:tmsfﬁlis-mattef-behaaéﬁfbnzah?ua'géntrhaais- in term

6 of Rule:8(2)

of this Hanourabie Court.

18.

ARPOINTMENT OF CURATOR BONIS

8.1

In‘terms:of section 42 (1):{a) of the F’QCZA.'tﬁis honoursble couwrt is authorised to
appoint a owatar-bon)'s-to take: control oi;er the property placed urder a
presarvation order. 5

18.2 " taubmit that in view of the riatire of the relisf being $6ugh by the Applicant and

the nature of the prop@afty being sought-,:-ijt willbe proper and necessary that a
Curator Bonis is appointed with the view of giving effect to the relief sought by the
Applicant, : -
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184

186
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Ea@éﬁé-ﬂ&h&s:mdieéted his wi:'i:hgneéa to-aet in-this capiacﬂy as appears from -

Town Bush Read,: Montrose. Pieteunamzburg asa. cummrbmis inthis mattar

19,

PROVISION OF THE AUD! ALTERAM PARTEM RULE

193

o ron mexpartsdﬂﬂs mtdepnve

operation of the order.

Durzlng the: aparaﬁan :sf a preservaﬁen and soizurg: order, anybcidy with:an
intarest in the pmpeﬁy concerned may app!y ta the High Court for réscission or

POCA.

In-addition: o tha spaerfic prowslons in the POCA, it ig submittad. that the'

_ honousable court also has a wide dlscretlon in regulating its own prouasses-and |

tc ensure that any interested party who w;shes to contest the granting of the

preservation order, can do 80,

.
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18.5:
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35

I the: presant: maltar in orderito prwde any mtemated parly with the opportunity
to chaﬂenga the preseivation order, a prayer for-reconsideration i igingluded in the:
draft order to the notice of motion, '

the initial ex.pMe.granhng.uf the-order, and that i :s-aompatlble-wlth-me-mrall-'
structure of the pm::edure setoutin Chapter 6 of the POCA read with the rules of
the High' Court and:the law relating to the Inherent juisdiction of the cour.

procsedings, with ihe second phasa invotving an:application to this court for a
forfeiture order.

have a legitimate: mtarest in me;ptopergy; The POCA provides such peracns with
sufficisnt opportunity t participate in the subsequert forfeiture proceedings and
to oppose the granting of a forfeiture onder ar to seek an order excluding their
legitimate interests In the praperty from forfeiturs. | refer this honourable.court in
particular to sections 39, 48(2) to (4), 52 and 54 of the POCA.
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20.

NOTIGE AND PUBLICATION OF THE PRESERVAW?NOREER

‘practicable after the granting of the; order; to: give notice of the order'to: any
‘person known fo rum to have an'interest in the property.

The arder, which the ® epplcan sae;és:m the present application; eoatains 4t

204

20.5

are the only persons or entities that may claim to ;have an interest in the

property-and must, in terms of ssctioh 38(1) of POCA, be served wilh notice of

the order solight from thiﬁihbnowablmi:ﬁuﬁzﬁﬂ(}f& such orderis granted.

‘the order in the Gwemment Gazette ‘A copy of & notlce in-terms: of section 38

(1}is furthier: annexed fo thei order aought markad Annexure B.

The tarmsef Annoxune B is mtended " to draw the attenition of-any person who
recaives or reads it to the position: regarding the order and what he/she should do
to safeguard any interasts they may have in the property.
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ba. binding on:his con

~ of Motion as Annexure A. .
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FREE STATE HIGH OOURT BLOEMFONT E!N

CASE NO: -

Tha National Difector of Public Prosecuﬂuns APPLICANT

In-rez an application In terms ofSecﬂon Saafme %mnﬂan of Organised Cririis Act,

No.121 of 1998 concammg certam prope:ty ﬁsted in "Annexure A"

_ AFFIDAVIT

"
e

l.the : undersignad.
SAMSGN JOHN SCHALKWYK

Authority (NPA) st the Assat Forfelture Unit (AFU)-mth offices situated st 1* Floor,
Southem Life Buikling, 88 Joe Siovo Building, Durban, Kwazulu-Nata.
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60

_3 lhavea B—Tech in: Polmung aswell as a: Diplcma InCriminal Justice and Financdal
Investigations.

the view:of supparting the institution of asset forfeiture proceedings as cuntemplauad__ -
-ih ‘Chaptérs 5.and 6 of vaenﬂon of Grgamsed Crime Act 121 of 1988 (BOGA),

“& The said investigations include, amongst. olhars the following;

5:.1. Brty represeriting the

pm::eeds and bsneﬁt from unlawful activity and crlmes cantemplated in
iSeotions 26 read togsther with. Secﬂon 18.of POCA,; and

52

lnsiwmental:ty of an unlawful aut:wty as contemplated in Sect:ons 38 read
together with Section 48 of PDCA,:

with the view af determlnrng the value of praceeds of ¢ritmg and the beriefit

53. examining and analysing of finanalal information Including

rived therdon; and

9.4. assisting and supporting other Law Enfomament Agencies, namely

_ prosecutions, and

s:s’%.
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6l

‘supporting the institution of Assst Forfeitu
‘Seotion 26.0r 38 of POCA.

INTRODUCTION

6 . ‘Diring the course of my duties on or about 2017, 4 received acopy of a docket

registerad as Park Road CAS 200/07/2017. | investigated several allegations

relating to several: procurement irregularities and related criminal offences of

theft, fraud end comuption, committed against the Free State Department of
Agricullure and Rural Development (the department).

7 The sald inagilarities

8.1.
8.2
8.3

-and criminal -Gﬁénﬁéé were allegedly committed by

the prejudice suffered by the deipfarhneéﬁ%

the value of the: p s and: benaﬁt derivad from the sad

unlawful activity and related anmlnal activiies; and:

recovery orff-lhe procesds and beneﬂtfrom crime,

)
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ations

- The allegations that were investig stigated can be summarized as follows:

B.1.

82,

9.3.

84,

lrregulady;awa;ded a contract fqr the establishment dand management of
8 certain project, known and referred to as the “Vrede Dairy Profect™

meawardmgarmesasa -déﬁtra'&-was preceded by the several

clrcumventlon of the department‘s Supply Chain Management ("SCM' )

processes as well as the frauduient mlsrepmsentaﬂom;

that a resuit of the aforeseid irregularities and fraudulent
misrepresentaﬂms, the departmant pald excesslve amounts of monles:

services that were never rendsred

that several substant!al transacﬂons including: payments representin

fmudulem payments and proceed of an untawful actw;ties were made to

‘and on biekalf of several entities and mdwidua!s
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€3

8.5, thatasamsultthedopanmantsuffemdﬂnanﬁfaiﬂrajudlaelnthe
amourit of R220 202 652-00.

BACKGROUND

10 Onvar about 2012, the depariment Iaunched a pmvmzai intervention; known

and referred to'as the Mohoma Mobung, which wes: aimed at the revitalizing the
 digricultuiral sector in the Provinos through Investiment in several sgricultural

11 Onorabout the same date 2012 the Free State Provincial Govemment,

purporting fo. act in line: with the Mohwns Mobing Strategy, identified the head:
for the estabhshmem of & dairy project in Vrede area in the Phumulela local

e s b

R
Munieipality in the Free State Province. -

rojoct wes Identified sisaﬂagaliibmjﬁﬁtﬂiaw&s!. sded for

12

the upliftment of the Vrede community: ﬂqruu__qh sustainable job-creation

13 Pursuant o the said-project and on or about April 2012, Estina submitted a
business proposal for the establishment and management of the Vrede Dairy
Project. .

14 Onorabout5 July 2012, the dqpa‘rtm&ﬁt' submitted a request for the approval to

accept Estina’s business proposal and :o enter into a Memorandum of

Project.

cscd
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16

17

18

- MPT-052

GLI.

Ontis sam date § Jily 2012 e e request for approval, the department
app'ointed Estina and#enbéred into a--Mémomndum:o_f Agreement for the

Based on the abcvemeMImed'Agmgmgnt and arrangement and over:a 29
mintis period commencing 18 April 2013 to 5:May 2016, the departmant paid
Estina a total of R R220 202 652.00 In respect o services purportedly rendered

and; or goods delivered for the astabhshmem and management of the Vrede
Dairy Project. '

“envisaged a.cindﬁﬁs and operations nev.er--materiai_ized to achieve the project's

interided: purpose :and:nbjaaﬂva--e-.é&-subs’tamkal:pomon:bftﬁa%ﬁaﬁﬂé weire.diverted

and: mlsapproprlated and were naver used Tor the: pro]ect

R — p— At
"'u-v‘--.,..‘-‘ o e L i

This:abovemantioned alle

)
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INVESTIGATIONS _
19 During the courss of investigations, lhadregardi:oand perused seversl

relating to the aforementioned :a!léfig;'atio?ns and subject matter.
20  1shalinow deal, in defai, w&h:my:inveéﬂgations of the events-and circumstances

leading to the following; :

20.1. the Vrede Dalry project being idejmiﬂeé--as a flagship ﬁr.pj_em;

20.2. the appointmeni .of Estina aathe; service provider-io establish and manage
the Vrede Dary Project; and | |

20.3: the payments-made to Esting in respectof the Vrede Dairy -Pfoject and
the goods :

‘of Estina.

204. delivered and or services rendsred to or on behal

21 (¥ shall:now set oit hereundermy lnveatlgaﬂonsandtheﬂmﬁngs thereof. | make

Investigations by National Treasury

22.1. .6 or-about August 2013; the National Treasury commissioned an

A}
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egations. ENS Forensics (ENS} was appointed to' assist iy the sald

lnves{lgations.
22.2 |[.aftach: heralo marked, “8JS 1%, a forensm Report by ENS which he sets: out the-

'As will ‘appear from the paragraphs 1 and 2 ‘of the ENS report {Execitive

Summary) the dapart_mont played an iinstrumentw: role In identifying the Vrede
Dairy Project @s a fiagship project,
24 On:or about March 2012 ‘a certain MbanaPeter Thabethe (Thabethie) was

appointed as the department’s HoD,

26 The said Thabethe was tasked to establzsh and overseg_.tﬂe sucecutlon of the
Vrede Dairy Project :

| interview with Thabethe

27 Thabome wes teriis

In appointing Es{lnaasﬂle

was: followst
and'managesment of the Vreda Dairy Pro;eet
28  His accountof events can be briefiy summanzed as foflows

A
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281 thatshorily after his beéiﬁfrﬂéﬁh e became aware of a report-compiled.
by the National Agricuttural and Marketing Coundll (NAMC) high lighiting

amongst others, that the Free State Province was ranked second”
the numbers af dairy farmers nahonally’

282  that thn dapar-tment saw an -opportunity of the province becoming a
“large player In:the dairy inﬂu;stry i It fnund the corract Iacatton as [t would:
“bengfit from the pmxlmity of Kwaz;,llu Natal and Mpumialar

lindustries or processmg of mnik.
283 that he wnductedreaaarchon the dairy industry and Identified Tndia,
Germany and: Sweden as sﬂltebla partner countries ‘and that he

284  that he chose !ndla ‘because it. has similar economic aondiﬂons to Somh

Africa and he was Impnes_s_ed by Pdras Dalry, -an Indian company

28.5

deparhnent-’s HoD, he visited !n_dia on a fact finding mission whera he
visited the Paras Dairy. Paras mada a pregentation to him:and further
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68

286  that the presentation pmicle::f to him by Paras Daliy forms pait of the
presentation he made to the Ffee State Provincial Executive Commitiee:

28,7 that on or-about 24 April 2012 the reprasentatives of Paras accompanied
by representativ

proposal, to the department; a_hd
268 that he wes assured by Paras’s CEO duting his visit in South Africa, that
the alleged busiiess relationship between Estina and Pares existed.
Pages 7 to 10, paragraphs 2.2.1 to 2.2.13 of the report.
20 As will gppear from paragraphs 2.2.7, Thabethe was requested 't provide
Supporting: documentation 1o the research he conducted in‘identifying' a suitable

parther. He:was unable to provide such élacumanha. instead, he-indicated that he:

Pago 8, paragraph 2.2.7 of the ENS report,
30 Thabﬁmeé;was further: requested to pw;ﬁi@pﬁronf that Paras were part of thejnint




MPT-057

tequested to provide the details of the Para 8 CEO; who wis allegedly part of the

team that presented the propasal o the daparlmant in South Africa. Again, desplte
his undertaking to do so, he falled to proque such details.

Page 10, paragraph 2.2.15 of the ENS report

| 'at least three doctiments ﬂwt purported o be Estina or Para’s busiiess pmposals
Pages 10 - 11, paragraphs 2, 2 14 and 2.2.16 of the ENS report.(Exhiblt 4 5 and

8 of the ENS report)

.

gm;bluofmg ENS Report -

a3 pmvide hismunder a bﬂﬁf descﬁpﬁon of the some of the contents dnd: features of

ithe said:documents, as: fallows

pen up employment onporimfas for black farmers at grass- roots
level; -and _ |
. meeoonmcgmmmﬂweﬁ'ovmae

_-::rs%?
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. We are comm:#ed l‘o our vames of Trust, Honesty and Integny as

the core of our. appmach ta business”.
me’ ﬂﬂw .:' , y '

following representations; - :
«  Inogperation since. 1960 - 51 years of experience;
. oneof the. lead'ng milk proeessing plants in lndla
* - jbmest private. mllk processcrs in Indla, and
appointed by Paras to:quag_e with: the depariment on the Vrede
Project, § |
34 The tenth page s fled *Vede Daky Project — High Level Outline” states amongst
“I il o .
& “Dalry Infrastructure i |
* Land - identified at Vrede '

» Infrastructure — Dairy Paﬁow?:eed Storagemecﬂat Iand wlﬁvaﬁon
for feed.

35 Communlty Dairy _ |
. ldenﬁfymmembemrmecammmymwmmvesmseam
»  Community milking centres to be set up wiﬁtii aasy access to members;

. Mambers will have access to feed, Vet services and Tralning; |

» Membera will be paid for mifk fmm the cows donated to them.
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N

»  Inifial Pracessing capacity. of 100 000 fitres per day;

» Initiaf iargeted milk intake of 40 000 litres per day.
e  Products to Ingliicle liguid rilk, Ché&se and other products.

37 Product Marketing & Sales :
371 Products Wilf be marketed: "Mohama Mobung”
372 Ag@"ess:w :marketing campa;gns using. celebrifies and Sports fcons as
brand ambassadors
QEp 373 Supply of bwk mﬂk to fmspif&fs a .JUHT Mﬂkm schools.

e

38 The fourtesnth page, tiied Manegumem & Financlal Mode! — High states

* fhe sharabafd!ng company m][ be siructured aooordmg fo the Agr-

o Estina wilt bg respons:ble for pmject impiementation.

» Esfina/ Paras will also be responsible for the operational
managenient of the project during its i cycle.

s*sx%
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39 Deployment Model
s Itis envisaged that the project will be spitt into two phases.
'+ Phase 1 willinvolve the depioyment of the Diary & Communiy Daity Projects

and it Is expected to be complete within 1 year of commencement.

'u'g:‘:. Phaseg 2 wili Involve the dsep!oymenr of the processing plant &nd Is expected
fo be compiete within 2 years ofcommenoemenf,
40 Fihancial Model |
*  The iotal cost of the project is estimatsd at R600 million; |
*  The lniial invostment for the establishment of the Daiy il be firough

government funding;
» ‘The.investment for the esfaa!:shmentafmemcasslngpfanr will be funded:
by Estina/Pera. L
R e e
» Government isrequested fo commit financlelly on the operations of the Dalry

over & pariod of § years.

uments ara identical and can be summrizad

as follows;

41.2  Paragraph 1 of the said d_ocumént, titted Preamble contains, amongst
ctherk Ipe foliowing representations;

41.3 5
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‘415

‘416

following; -

42.1

42.2

MPT-061
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To this end the DOA has reaegmy commissioned & detailed study which
validates the iﬁ?plementaffbn of éuah; project,
largest milk producer in the world, to explore the possibilities of attracting
investments in this area; |

The depertmont met with PARAS Dairy, the largest privete milk producer
in Indi and have agreed in principle to work with them on this prestigious.
project; : |

Estina Pty Lid is proud to mform fhe Department of Agriculture and Rural
Development that it has slgned;-a Mermorandum of Understanding with
Paras Deiry, the largest privat milk producer in indle, o depy & flegship
project in Vrade. ;

The agreement covers. setting up of dairy piants to produce milk and

brovides for what appears 1o be e detailed projected:costing for the dairy plant,

which states .amongst others, that RS00-million for -capltal injectiond|PEQUibment

oo



h6 titled. Business Model, states amorigst others, the following;

44.1  “In fine with the Agri BEE bus:ness norms: sﬂpu!ated by government,

‘which Estina w.!ﬁ hold 49% Sﬂareﬁ"wf?ffa the remaining §1% shares will
be distributed to f least three sé!ecfed Crant recipients.
44.2  Estina will mvide the required capftaf injection as well as the: fechnicalf
know how, which wil be provided by Paras. |
s AR Eting will endevour to fund the entire project fiself and is requesting
govemnment to commitfo an annuai grant of R100 miliion per year for five

project and Estina R228 miion, ;

)
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44.6 Exhiblt:§ of the ENS Repo-i-t ‘was signed by one Sanjeev: Gautem
{Gautem} and dated 15 June 2012 while the annexure Exhibit 3)
unsigried and mdated

are respons;hlg for sourcmg:a bt_ldget of:R600 million per entity,
45 On or about & July 2012 and pursuant to one or mare of Estina’s aforementioned
proposals the department submitted, to fha Exscutive Coungil, a request for the
approvai to accept Estina’s proposal for; the ‘establishment and rnanagement of

the said documerr_l.

. the establishment of integrated. DAIRY. fn Viods Trom Estina®

2 of the said g_mument Is tttled "Approval to accepf the Proposal for
ph 1 of

.“_::'.':.“ o

462 accopt the mposai - from :Estma/Paras: -with regard fo fthe
estabilishment of Integrated nwy?n Vrede; and
46.3 enter into an Memorandum ongreemen! with Estina/Paras

47.1 “The :department has fnfrqduoed “Mohorme Mobung Strategy™
and “zero hunger“strategy. Therefore the identified and

%’3‘1'%
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prioritised. projects: have been carefully :analysed and selected to
contribute to the. Mohoma Mobung sirategy. I line with the valie

adding “approsch, fhe deparfmmt has ‘identifed Thabo

contribute fo income geperdrcm, decarit job creation and the
creation of on and off farm agri-business ‘and value -chain
472 Tho department in consiitation with EstinaParas have identified
4,400 hectaros of Munkfﬁpamy lend in Vrede: as :the general

location where the projéo_f can be :suit'ably established. The
... Municioality heve agreed fo avall the iand for implementation of
. = ::-...-' e el e M’?‘;’_&” 3 .
T the project. The PARAS s the largest private milk: producer. in
india and have the reafmfcal know-how and has agreed to work
with the depaﬁmant

473  PARAS’s involvement In milk industry will improve productivity

locally, provincially, nationatly and Internationally. It is against this

Memorandam of Agmemem

and operational managem@nt of the project during its iife cytde...”

)
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48.1

Rso million under Mohoma Mobung
in the financial year 2012/13 for this Inilative, The infended period
of oomp!éffm:of this :itz}i‘iagim-fs-ow apanoa' of three years.”

Page 19 paragraph 2.2.40 Exhibit 12 of ENS Report

49 As will appear from Paragraph 8 of the sald document, a recommendation was
arid to further enter into a Memorandum of :mmmem
49.1 On 27 May 2012, Thabétﬁe addressed: any acceptance lefter to

Gautem: wheu:aln he adwses the said Gautem that the department

agresments.

| sss%
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Partnership Agreement dated 5 June 2915

51. On or-about 5.June 201'52-,--2&5:dapar!':mefntﬂcund&udéd.a.:parithaxﬁﬁib agreement. i
shall briefly deal with the said agreerment and the essetive of the cantents thereof

51.1 The said agreement is titled “A Partniership Agreome
the. Depanmonf of Agriculture and Estina in relation to the
implementation of a Dairy Project at Vreds, through & Special
Purpose Vehicle (SPV) cresfed to fulfil stipuiated Agri BEE

521 The Department requires the' provision of certair services for the |
masas-bﬁmplemanﬂngzé Dairy Project at Vrede. (‘the services®).

52.2 Estina have proposed ah Agri BEE business model fo the
Bepadmen_t for the pmposed Dalry Project wherein a new entity
tittled Mohoma Mobung Dairy. Project (MMDP will be formed, with
Esting holding 49% and the Department 51% shares in MMDF),

52.3 "Esting wil function & the Implemanting Agent (tA) for MMDP and

becomes self-sustainable.

33¢ %
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52.4 The IA has fully informed tself on il aspects of the work required to
be performed and has. submfrted a commercial proposal to the

Departmes

52,5 The Department has agreed and acoept Estina’s offer dated 15 May
2012 for the implementing agent to execule the Project for the

t daited May 152012,

benefit of the Depariment upon the teimis and c

in this Agreement,” |
Page 14 para 2.2.21 of Iha raport. {Exhibit 8)

53 Paragraph 2 of the titied, “Provision of Services” states amongst others; the
following; ' ,
53.1 “That thie IA shall execute the project in accordance with and as

described in lter A of Schedule 1-at a high standard of Industry
practice.and to the salisfaction of DoA (e Department).

53.2 “The Implementing Agent werrsnts that, i, its Agents and
subcontractors have the néoessary oxperiise, experience, capaciy
ani facilities required o me its obligations and responsibilitios
in accordarice with this Agreetment and will use care’ and due

diligence in the performance of the Services”.

1o-be parformed: PartAoftheaﬂrddocumenisatsamswcwsmba performedias

foliows;

ST{‘%



54.1 “Salting up of an Integrated Dalry Project at Viede i the Fres
State Province under the Mofoma Mabung initiative at a totaf
projoct cost of R570 mi.%n as outlined In the commercial proposal

54.2 Serﬁng up af a BEE busrnsss as perithe Agri BEE Bmmass ‘norms

sﬂpf.flated by the. Govamment cailed Zayna Investment Ply Lid,

the Prqieqt based on a loga! profected investment of R570 Million
{Rands Five hundred and severdy million) Including VAT; and
L R 54.4 Phased fmplementaﬁon of the above Dairy Prqect based on an

"'"""

three y\ears.
56 Part B identifies the high level sutcomes aé follows;

55.1 Procure and’ faciiitate the d;sbfbuﬂon of Cows o members of the

cammunity who will be identified by the Department.
55.2 Procure and set up @ Dmy farm at the iomﬂm in Vrede identifled

by the Depadment

3L %
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55.3 sefting up milk procurement centers af. various distriet evels to

95.4

mitk and other Mdzgmous products such as
Yogurt; cheese efe.

TN | fqilawmg-, ;

56,1 Grant The grant payable to.the béneficiary, Mohoma Mobung - -Dairy
Project, by the Dapartment shell be based on the Commercial
proposal subnﬁlted by the Imp!emennng Agent.

56.2 M Transfer against the initial grart amount for the
kick start of the project, amcguntings to R30:000 000.00 (Rands Thirty

million only} including VAT will be made by the Depertment io the

Implementing Agent as an advance upon signing of this Agroement.

)
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Total Grant Payable under Contract

58 The fotal amount -payabfe:-'to the beneﬁdary under this Agreement over a two to
three year pericd shall not excoed R342 ODD 000.00 (Tbrae hundred and farfy two
{ {0 the

Implementing Agent as an advance upon .s.'gnfngsoﬂbis Agresment

59 The initiaf grant amount for the first year bf operation shall not excesd R114, 000
000-00 (One hundred.-and fourteen mifffon Rands oniy} Including VAT,

Depa:fment
| 61 The initiaf transfer payment of R30 000,699 00 (Thirty milfion Rands omy) shalf be
paid to the account of the Imp!emenﬂng Agent Estina Pty Ltd,

61.1 The sald agreement was signed by. Gautem on 5 June 2912 on behalf

of Estina and by Thabetha on 7 June 2012 on behalf of the
department. |

Agreement dated § July 2012

- establishmant and management of the Vre_d__e Dalry Project. | shall now briefly deat
with the salient features and contents of the sald agreement.
62.1 Paragraph 2 titled Rocorda?, States amongst others; the foilowing;

s
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83

It is recorded that;
62.1.1 “The -Department has met with Paras Dairy, the largest milk
producer in India who have the technical know how and has the

1ights to Interationally brand wames and has greed to-work with

the department”. _
62.1.2 *Estina is the counterpart, of Paras Delry In South Africa and i

WIS perform the obligalions mentjoned in
Annexure A by 31 December 2012. (Para 6.1).
(South Afiican currency”. (Para 6.2).
63.3 “Estina ensure that the beneficiariss own 51% of the Agri BEE
64 Paragraph 8, titlad, Warranties states amongst others, the following;
"Estina warrants that-
64.1 it is the counterpart of Paras and the sole provider for the services
in the Project. (Para 8.1.1); -



64.2 U has the nacessary resources, skills; expertise and xpetience fo

carry aut the obiigarfmé-in terms of this Agreement and will use

Agreement.” (Para 8.1.4).
65 Paragraph 13, titled Payment, stafes, amongsf others, rhefalfonﬁng,
“The Department shall mako payment as foﬂows,
65.1 o Estma an initial amount of R30 million fo execute Fhase 1 as
set out inn Annexure A on -;rigriam of the last party.” (Pera 13.1).
65.2 “on certiication that Annexure A has materially been complied

with, as well as comp Iaﬂon of milestones nes by Esting as set out in
the Project Flan; Provlded thet advance paymenis may be mads

65.3 The money payable by the: department during the term of this
Agreement shall nat exceed the amount of R 342 million including
Vaius Added Tax (VAT) over a period of three years. To avold
doubt, the total amount of the invoices submitted throughout the
terms of s Agresment 'shall not exceed the sforementionsd
amount’. (Para 13.2). : :

65.4 This agresment was dataci 5 July 2012 and signed by Thabethe

on behalf of the department and by Gautam on behalf of Estina,

Page 16 - 17 paragraph 2.2.30 of the ENS (Exhibit 11)

s3f
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ESTINA PTY L TD (Registration Number 2008/015033/07)

€6 According to the CIPC --ESﬁNA.was a registered ‘on 24 June 2008 with its
registared business address et 4 Oafk-ce&'rt- Caledon Streat, Snmﬁsﬁﬁwestmza

67 As at that-date ('t August 2008) Karal Vasram Id:No: 79062551 78080 (Vasram)

assumed the sole Dmac_tnrsr_;lp: In Estina and on or about 31 March 2011 iis

registered business. address was changed to 111 Shimball Sand , Sunninighil,
Johannesburg 2157. | have enquired and estabiished that prior fo assuming
Birectorship in. Estina, Vésram was the reiail sales manager at Sahara Computers.

m',na-..r*
...................

{further estatilished that he had no fa:mmg and or agriculfural experierice.

68 On or about 19 October 2012 Estina's care busmess was changad to AMcuftwa
famlmg and related aatmfws and its: regfstered buslness address and the

registered business address changet fo 144 Ka{harme Street, Block A 1“-I‘-‘_qu,r;,

Grayston Ridge Office Park, Sandtan, 2146.

70. On-or:about 4 May 2017, Estina went into. apphed for Voluritary. Liquidation: In-
thelr statementof. declaratlcn of their Statament of. Affarrs, they declared as follows;
that their liabillties exoeed: thelr assets by R34 200,

515% o
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70.1 that their fotal assets were'R10.000

70.2 that their total Rabilitles were R34 200;.and.

70.3 that thelr liabflitias were R24 100 in excass:of their ‘assets.

ENTS MADETO ES

Estina for the establishment and management of the Vreds Dairy Project, the

department, over a 29 month period, commencing Aprli 2013 and ending on 18.

May 2016, made 7 payments 1o the total amount of R220 202 652.00to Estina.

73: The:said payments werehade_! into Esﬁna?s-hmo bank accounts as follows;
73.1 the total amount of R106 252:652.00 to the . First National Bank.

73.2 the amount of R113 850 000.00 1o Standard Bank account number
3100664860.

THE PROCUREMENT OF GOODS AND SERVICES

74 The procurementof é and aerviee;s-:in::;gwemmenfis_gavemedééby.pladmememv

framewoik regulated by the Section 217 (1) Constitution of the Republic of South

Africa Act 108 of 1996 (The Constitution), Public Finance Management Act PFMA -

Act 1 of 1999 (the PFM), Treasury regulations and related. prescripts, policies and



T

Section 217 of the Constitulion

76 Section 217(1) of the Constitution of the Republic of South Africa Act 108 of 1998
(the: Constitution), which states “when an ¢rgan of state in national, provincial or

provincial govemment departments. The PEMA -applies conceming the
‘determination of a framework for an apﬁropr_’iate procurement and provisioning
system which is fair, eqitable, transparent, competitive and cost effective. This is

to-ensure that Government receives value formoney In any procurement process.

77 In terms of Section 78 of the PFMA, the National Tréasury may on good grounds
approve a departure ‘from a treasury regu!aimn or instruction or any condition
imposed in terms of the ;PFMA relating fo; the: procurement process and must

department may therefore not on its own deviate from the Tmasury regulations or
instrugtion notes.



Treasury Rgguiaﬁqns :
78 In terms of Treasury Regulation 16461 promuigated-in Govemment Gazetie

number 27388, which: came: Into Bffe& o 15 Mamh 2ﬂ05 ‘pracuremarnt of goods

and services, elther by. way of quotataans or. thraugh o competitive bidding
processes, must be WEthln the: ﬁn‘ashcld values as determiried by ‘the Natichisl
Treasury.

79 In terms of Treasury RGQUI'atIon 1@6A6.-3'(d)- which also entered into: effect on 15

------

81.1

- by the
identification of tha need to pn;cmre such goods or services. In this
regard a proper assessrnénl including -a :faasibiliiy study s
undertaken to determine the nature and extent of the required goods

and servieas
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81.2 Bid Speclﬂcaﬂon The niext step wiould be to deisiiing fhe. nature

type; quanuty angd quality of the required goods are determlned
81.3 Invltaﬂon for bids: Once the nature of goods and or :services
requtrad h_as been establa:shed, invitation is extended to prospective

814 'vaafuaﬂon of blds Oncs the bids are received a process for

framework, policies and. prescripts relating to the procurement of goods :and
- services both at Provinclal and Natiohal Goverrnmenit. An affidavit by Moshostte is
attached hereto:and marked as-annexure-s.is 3.

84 1 shall now briefly deal w’lth-éthercantenis of Moshoeﬂe’s affidavit which provides a




85 Practice Note number 2 of 2005 was issued pursuant to Treasury Regulation

16A6.1. H lays down: the financial threshold for the invitation of bids. This Practice
provides ‘the ‘practice was issued and came into e¢ffsct on 10 May 2005, Tha
Practice Note stated that accounting -&fﬁéers!auﬂmriﬂes shouid epply: the following

threshold values when pmcu'rihg gnods and services, hiring or letting anythmg,_
acquirng-or grantmg any nght or disposmg of movable state property.

sars:had o

Above the estimated value of R200 000: (VAT mcluded). Accounting Off
Invite competitive bids. The bids had to be adverlised in the Government Ternder _

Bulleti,  Shotild' ein At

could procure the required goods aid sérvice by other mc-;ans such as price

guictation or negotiations. Thas reasons for .dewating from in\ﬂtmg competitive bids
shouid be recorded and approved by the Amaunﬁng Officer or hisiher deiegate.

The obligation to obtain quetations or 10 conduct negoli'atiaﬁs i8 1o ensire that
CGovernment is not exploited by virtue of the'sols supplier or ofhier emergency.

!
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prospective supplier. Once the list has been compiled per commodity, piice
quotations would be invited from that list. éT:ha- Invitation of price quotations from the-
complied list of prospective suppliers per commadity should be done on a rotition
basis in-such a manner tﬁat-ong_dng coméeﬁtion amongst suppliers is pramoted.

Goods, works of services may ot dahberatelyba 8pit into parts. or itemis of lesser

valua merely for the sake of procaring the: goods, works or services otherwise than
through the prescribed procurement pmosés. When determining transaction values,
a requirement for goods, works or services conslsting of differenit parts or flems

 mustasfar as possible be treated and deait with s prescribed. .

=

gccordance with the above Treasury Regulation. It is Important t fiote that

although the Practice Note permits the aecbunting-afﬁeer fo lowar-'.tha. thresholds, It

ifically prohibits the Increasing of the-ftlireslholda;. Finally, it is glso crucial to
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91 Sectioh’ 16:3:1 of the Traasury -re_gulat'idn prov’id'ese:that as soon as ﬂie"lnst&uﬂqnf

the fawaunﬁhsv?ﬁwgr scoounting authmwmustmwrmne
91.1 réfg:_'iéteh.?'the-PPP-wﬂh-t'hé:relavanbtma'sury;
91:2 Inform the relevant Etl"eas_u;ﬁtsOT:tIiE--eLxﬁ'efrﬁse:wit’h:iﬁ- thatinstitution to
proceed with a PPP; |

91.3 _:a.ppofnt a praject officer from within-or outside: the instifution; and:
™ 81.4 fﬁpmn_ta-tmaactmadvisor if the.relevant treasury so requesis.

officer. or. the- aeoounﬂng authonty of that instftution TSt

study that-

performance of an Inshtgmangl function, the nature of the
dngtititional  function caﬁeamed: and. the extent to which this

bya pnvate party; and
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83.2

procedure s
85.1

93

in the case of a P#P:'invohring- the use of -state property, &

description of the state pmperty cancemed, the uses; If any, to
which such state property has been subject pnar to the registraticn

in relation to a PPP'-’-MWG*?‘D which an Institution wil iricur iy
financial commitments; demonstrates the affordability of the PPP for -

the instltutiun‘

m that is: fair, ‘eqitable,

lranspamn:t;;, c:ompetitm anq cost-effective; and

o)
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95.2 “must- mclude a prefemme for the pratection or advancement of

satisfied in the preferred bld and mcludlng any other inforimation &s required bytha
ralevant freasury.

accounting. authonty must obtam appmval fmm the relevant treasury —

971 that the PPF-' agreement meets the requirements. of affordability,
vaiue for monay anid subsiantla! technical, operataonal and financial

ﬂsk transfer as appmvad in terms of regulation 16.4:2 or as revised
in terms of regulation 16-4-4"
7.2 for 2 manament plan that explains the capacity of the Institution,
- end s proposed mechanisms and procedures, to effestively
implement, manage,sanfbme.% monitor and report on the PPP; and
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97.3

T R R

MP

5

been completed In respect of-the atcounting: officar or-accounting
authority and the proposex

their. respective .compstence .and capacity-to ‘enter into the PPP

agreement,

AFFIDAVIT BY THABETHE

9B During the course of my investigations, | Ohtainad a statement from Thabethe dated

10 August 2017, in his capacity as the Hob. In suppor
Thabethe's afiidavit marked as annexure $JS 4: A summary of Thabethe’s affidavit

is as follows:

98.1

98.3

HUNGER STRATEGY'. Projects were carefully selacted 1o
contibute o the *MOHUMA MOBUNG STRATEGY. The concept

was to develop a dairy project in the Fiés State.
The Vrede Integrated Dairy Project wes identified and accepted o5 a

Subsequent to the acceptance proposal hie statted the consultsitive

process for investment opportunities with local farmers both bléck

8



98.4

98.5

98.8

88.9

£8.10

Narayana. an. au‘wsor to the office: of the premier:at the time; hag:

teken & 'tip toindia in an __eﬂfort-;to mnduet:-a-:meardi] into how they
Produced milk. The trip was at the expense of ths Stats,

 Thabethe ideritified the company by the name of PARAS dairy tipan

where the research was .going to be conducted. PARAS was
identified through the ald of;intemet assistarice.

‘Thabétha met the Chlef Execulive Officer of PARAS Bah'y whose:

name ‘will be divulged at a later stage and who explained the whole:

value chain of: mifc prcduction in India.

Upon Thabetha’s return fmm india, he developed an ‘Executive

CounciP's Repo& aarrying fébomm?eh'd“




98.1

8815

98:16.

i the first phase of the project In'2013&H itiount of Re4

PARAS and Esting, The: PARAS-CEG confirmed one Mr Rajey

Gautum, Th:ene'éwas a_:.'wﬂ.ttieh:agmemem;miﬁis-dﬁ:.éﬁiéa@eﬁtsbefweeﬂ
PARAS and Estina, _

A drafted: agresment antére:fii into between the department and
Estina was sent fo the Sbate Lagal Advisor for perusal.

‘complets the project.

in terms of the .agmemen;t, Estina was requested o develop a

feasibility study and a busingss;;pran that.informs the implementation:

of the project,

that the investor as such herein called PARAS: was also making a
financial investment into the second phase of the project.

paid to Esfina by the department. However the payment was

invoices that serves as accountabifity by Estina with regard to the
request of the next payment to confinue with the-Project construction,

LY

Laplatec,
e
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suggest upon investigation that the invoices are fictitious. He can
confirm that the depanmefnt was or Is:defraudeid by?the Estina,

28,17 Thee money allocatet
transfer pament

98.18 Some of the monles were- pah;f to Dubai and some to cons ultancy i
Dubai,

098:19

the implementation of Vrede project the land - Was transferred from

the Munlcipality to Public: Works ’Subsequenliy
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to the-misuse of funds on the Mohom Mobiinig Projsct. In'support hereof |.siftach

. 16 of 'ENS: forensic
services (Pty) (Ltd). Cele’s investigations dealt with the following:
100.1 Whether 1'he:Pr6ject was a PPP or a sole provider engagement;

160.2 To verify supply chain processes foliowed in the appolniment  of
Estina; :

1003  To ‘verify how much 5the:§bpa¢nent committed and the source of
the funds; and i there was any caphal Injection by the service
provider of the Project;

100.4 - Te iﬁvés’t@dta-theareasuns;e-and': supﬁer—-ﬂngg documents for:the BAS

100.6 To verify i there were any beneficlaries identified for the AGRIBEE

_-and who they ware;

1008 To estabiish; through lisising with AGRISA whether there was

100.7 To establish the state of the Project and provide recommenditions.

101 ‘Cele went to the PPP section :M‘iNé!idﬁﬂlsz?l‘fééSufyeand established that: there:

was no registration and aﬁpmval:fdf Mohoma Mobung and therefors if was not
aPPP. :

8
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102 Puring his investlgauons Cele sgnad & lefter -of reduest for information

requesting. mformaﬂon- relating to gllegations of irregularities between
it

Estina/Paras for the astaﬁlfshmenl of the Vrede dalry Project and afidress

103 Cele met with Thabetha together wiﬂ'u the-officials of ENS and- there was
resistance to co-operate from the gispartment. Cele afleges that when he
‘defivered the fetter to Thabethe, Ms Seipati Diamini, the Chief Financial Officer
(CFO) of the. dapartmam said tozﬁher ‘Dumisani Basotho ba flau bolaes’

AT - E

delivered to him. :
105 Durng his investigations, Cele established that no SCM processes wers
followed: in the appaintment of Estlna and that the departmiiit of deviated

from procurement processes. Theraware however no reasons for dewiatlon

provided. Despits this the GFO concuired and signed the letter for Heviation.

deviation provided.

b
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108

AFFIDAVIT OF SUSANNA FOURIE

108

ér obtained’ an- affidavit from-

Bunng the course of my mveatlgamons. T fur

rasponsibilities lnclude acc:ountmg services, financial statements, intemal

audit, risk management.e norms: and- standards. Fourie's mandate is derved
from Section 18 and 19 of the PFMA. In support hereof | attach an-affidavit by

Fourle marked as annexure SJS 8 A summary of her affidévit as follows:
1091 On'15.June-2012, she attended:a staff function-in which the CHigr

?ma_sum_to.conader the funds required by the department,

1092 She had fo leave the staff function fo go back to-the office. At the
office the CFQ produced thefv contract between the department and

-
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Estina; as: well as a.request from-the department for-an amount-of

R3D 000.
1083 The maxdimum amount which was available ff the paynint shoiid

- proceed Is only RS million: There: was insufficlent furids from
Provirictal Reveniie Fund to efféét the paymenit of R30 000.000.
1094 She was concemed about the contract between the department

© and Estina,

1085 She notedthat normal pracurement priscsses were nat followed in

~ - procuring Estina’s semoes

109.6 'I'?He-confractﬂ.was-mt:-d?afted-in:-the interest of the department

N Department of the Premler of teview of the cohtract dated and
signed by HoD Thabete on the 7 June 2012

.....

108.7  On 19 June 2012, Adv Diira from the State Lew Advisors advissd

may:be invalid. The agreement and the procurement: documents be

sent for a teview.

Bt A=
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111

“Mohoma Mobung” mlﬁatwe

1102 The total cost of the: project was. sstimated at RE70 millon of which
the department of Agrisulture was going to contiibute an.amount of
R114 milhon ‘per year for three years. The balance of R228 niillion

1103 Tha-vm:ﬁairyeépmct was conceptualised as part of the Moharh

Mobung initiative.

other projects which a;c.cmﬂmg.to tha--letger from the department dated 19 June

2012 had been discussed with thie Department of Agiiculture Forestry.
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112 In view of the agreemént between: the depamnent and: E._s!_ina had undartaken
to pay R114 'million, The ‘R30 miﬂion pmsentad and 84 milllon shortfall for:the:
2012/2013 financial year

118 The department provided Treasury with a copy of ihe partnership-agreement

between itself and Esﬂna dated 7 June 2012, The agreemernit was slgned by

and witnessed by Sasha Pillay an befialf of Estina.

114 Atthetime, Provinclal Treasury did: not budget for this project.

stina and the department was referred to office of Lsgal

116 Thelega! advice racel#ad on 19% June ?012 stated that the procuremunt process
was not foliowed and the contract indy be invalid,

PRbcEED___g OF UN.LAWFQL: Acﬁwneg
T In‘summary:the facts showihg the propeﬂy as stated in-annexure A fo the ehaft '
order is the proceads of unlawful achvit;es are the followlng |
117.1 the contract entered into btheen the department and Estina was
unlewfid .as the Hob and:

the CFO were not entiled to cormmit the
| department to the mntrac!. .
117.2. - No SCM processes as well as related prescripts were followed
contravention of the PFMA. |

&35
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417.3 There Was riever an: mtanﬁan onthe: part of Estiﬂa to: comply with-the

tarmsaftha greemant.

117.4 To date the Thabethe has failed to prowq;e elther the police or
- National Treasury with proof of PARAS's Involvement.in the Project,
1175 No beneficiaries were idenimaa at the beginning.of the contract and &
year efter the contract was enterad into, there was stir! fo
" beneficiaries for the pmject :
1176 Al monias paid by the department to Estina are praceeds.of crime:
7.7 All rmn!es aqual to the amaunt paid ‘by the departmerit fo Estina
and presently In the bank accounts of Lmkway ‘paid from Estina
represent dlrect proceeds of crime. _
117.8 Thabethe, zhe::cFo--aswell;-asme Dirgctors of Esting enterad Into &
Estina as weﬂ a8 the Directars of Linkway.
117.9 The dapartment dld not. danve any benefit from: the confract.

117.10 Theft was committed when R220 202.652-00 was pald by the
department to Estina after the ENS féport was. ‘compiled and
presented toeiﬂie-:déparﬂnen:t:asrwaili'asrtu:thg Free State Provinciai

Govamment

of Linkw&yemlsrepresentede'm the department as wall as to-National

T:raawry :tﬁét- the contract 5was enterad into for the benefit of
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enefi andbyeausmg prejudice.of R220 202 652 15

8 ryto which e
Vrede Dairy Project was {0 be established The ;movable pmperty is
desciibed as follaws: Farm f&m&auws Lust 275 district dee Free State
FProvince. Measuring 4439, 5122 (FWWUMF@WH and Thirt
comma Five One Two Two) Hectam.s He!d by Deed of Transfer T43752/1898

(rereinafier referrad to as the farm)

119

The registarat .:i:é_wnengfﬁe-.fann:isPhtimeleFaLacaJ%Muﬁcipa!i/ty” L

120 12 September '2{5}12 the Free. State Provincial government represented by
Thabethe, enterad into a lease agregmant with Estina, represented by one
Kamal Vasram. Th'eesaiient terms of the:loase agreements is thefollomng

1201
120.2

fights, -title, interest and abligationis to the Frae Stats Provincial Governiment. i

53
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‘betwsen ENS and Thabeths, Thabethe was
asked by ENS several times whemareorf not a 98 year rent-free lodse agraemerit
was signed with Estina. He was clear that such a lease had nof been signed.

paragraph 2.2.53, page 23 of the ENS Report, (Exhiblt 15)

that was entered inio was detrimental laotheintemsts ofmestataandbm tad:
Estina unijustty.

124 The Natlonal Department.of Agriculture, Forestry and Fisheries (DAFF) withiheld Tts

13/2014 financial year. because i is

‘dissatisfied with the elements of the EPFOI.BG‘:;-
Page Iy, paragraph Iv of the ENS Report

Page 8, paragraph 2.2,5 ENS Réport

o\
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INSTRUMENTALITY OF CRINE

126In-summary.the facts -éhmvirzq the farm: Is an instrumentality of an-offence listad in-

e 1 of the POCA as item 19 and 17 is as follows: _
1261 The feasibility study reprosents that #ié location for the. Vrede Earm:

project Is: not ‘suitable and viable, Thabethe. ussd
r!ﬁétﬂy.ari:z'\'nfan.é"s--fnendaﬁgns of availatility.
126.2 The farm is located in a’ne;mota area and-was specifically chosen in
order toavoid detection. I
126.3 Through the entire process.of the-initlation of the Vrede Farm up to
the point where the daﬁﬂ@ht paid funds to Estina, there was
apparent collusion between Estina’s officials and the departments
afficiels. _
1264  The respeciiva partiss worked Joitly and tirelessly in forcing the
1265 The project played an active role in the fraud and. theft of money
because its Integral in the commission of the offence because filerg
of this project. |
1268 The project Jsid the basis for the legal and void agreement
legitimacy on the face of it fmgf anyonie scrutinislng the agraement,
126.7 The project was used as con@iulf through which money:was siphoned
-had no

off from the department and ifto the acoounts of partias Wi

)
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126.8 The:project. was: spacifically chiosen on‘the advice of then. MEC even

though-no thorough- feasibiity study had-been conducted prior o 1t

being chosen.

127 On'thie basis of the above, | submit that it is quite-evident that Thabete,

CFO, the Dirsctors of Estina as well s the Diresiors.of Linkway were involved
In 2 serles of imegularities and acts of criminalty whersin thay collided in with
each other to circumvent the depariment of Agriculture’ s SGM processes.

128 The aforesald persons’ conduct-was in contravertion of the principies

Section 38(1Ya)(D) and (i) of the PEMA relating 16 public. pracurement and

financlal management.

120 The.aforesaid's conduct was. in contravention of tha' Prevention of Cormjt
activibies Act (PRECA). The aforesaid's conduct was commission of the afirii of

‘unfair, biased, uncompetitive and uitimately. prejudicial fo-the Department of
Agriculture-and other prospestive bidders.
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thus request this: Henowabla Court ta yram the orderin terms of this: dra&.

Fknow and understand the contents of this statemnt
! have no objection to takmgfhepmacrfbedl)aﬂ)

* Iconsider the, prescribed Qath binding on ry conscleice”

DESIGNATION:
ADDRESS:

I mmwwﬁunm&m wmmm*
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AFFIDAVIT

MBAMA PETEH THABETHE

Do hereby make oath and say that:

.

| am an aduft male South Afr!can aged 52 years old, bam in 1865-12-28, I'D No:
651228 5421 089, andemployedasthehaadofvepanmantbytheFraeStataDept

L of agricufture and Rural Deveiopment, at Glen College of Agriculfure, with contast

051 881 8509 and ael! phone Number 0837263083 ,

Theﬁaotssetmtinthlsamaavltars tmiees otherwise stated or the corverse
appearsfrmnthscume:ahareof thefac:sheremarewrmmmyperwmvde@e
andam,tothabastofmyknmwedgeandhalief both true and correct.

lmakeﬂ:lsﬂﬁdavﬂhmycfﬂma!camcﬂyasﬂEHmdofDapamwntofmeFree
Statewncuimmwmldeveiom lmmaAcmuntﬁ'goﬂ‘mrofthe
Depariment manuonsd abova and. account to matter within the Depariment
menbonadintheFreeStatervm Astheancountﬁ'ngoﬂicaerlhwemm '
boohsandreaordofmedapamnent _ ;

Buring the year 2012 the department has introduced project namely "MOHUMA

MOBUNG STRATEGY" {Meaning: plough in the soil), as an approach when
implementing. agneu!tural intiatives and "ZEHQ HUNGER STRATEGY". The idsa of

thaconcepiwasihe MEC’s ideawlmm\vas mMosebenziZwane now the Mlnistar

of Mineral Resoumes '
fogeioft® : S—-@‘ %



: ,ﬁ‘] i
.
o, !
s

_ IPARK ROAD CAS zoo;o'zfzmv l

8.

7.

Therefom the idenﬁﬁad projects have baan carefuﬂy analyzed and ae!ected to
contribute to the Mohoma Mobung Strategy The concept was to develop dalry

pm]aut!nthaﬁaasmte vama glvenmefasctﬂmtﬂleFmeStanedidnmhave |
Prooassing facﬁ"mes availabla t0. add value to the Milk produced locally, At that time

ﬁwmlmmhmwmwnumwmmmmGMﬁommm for

Processing. Whemasﬂmeob]ecﬂveofthmprojectwastopmduueandpmcasame
Milk Locely, '_ |

Theretore the Vrede lmegram Dahy Project was dentified and acospted as 2 Mum-
year mega projeot that will contritwe to income generation, decent job craatlon and
the creation of an and off farm agrs-business, value ahaln enterprise. Through
municipakfies mtareaﬁad beneficiary were idammad Seo the atlached basic criteria -

for Vredae Dairy Baneﬂdarles and List MPT 1.

Subsequent 1o the acceptance of the proposal we startad with the consuitative
pmoessbrlnvesummapponumﬂes lnmatprooesswaatarteddlscusa!onmbcal'

~ fanmers boih Black and white farmers 1o sefl the idea as intended by the departmen,

Aluther cnnsultat:on with the !armars we also did consultation with the depariments,
private sector organlzauon {Nestle Parmalat, Clover and Darry Beﬂa) See
Attaehment MPT 2. No msmnse was received.

!n terms of our analys:a !ncﬁa was identifled as the highaﬂ milk producer and there

was already an exlstlng bilaterat agmament on agrhurture between South Africa and
india. See athchmem MPT3, '

@l then made & requsat 1o the Premier Honorable £8 Magamula on recommendations

wmmrmerMEGMosebenzimemamtomdmmmpamadbyMr
Ashok NarayanaanAd\dsurtotheoﬂbeofﬂw premier a !hattime On'é.‘s"'l-'ebmary

2012 and retumn on ti'laé 4" March 2012. it was recommended by the Former MEC Mr.

 Pogedate S5, o
=k
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Mosebenzi Zwane that Mr, Narayana should accompany ‘me to India. When the
depariment started the process of the initiating a Dairy project. Mr. Narayana was not
part of the project prqpoml. I took the trip to India in an effort to conduct & rasaarch

| imchowmey produoe milk. The trip was approved at the stale expenss. The
request, approval and raporthackfrom india see attachment MPT4. In addition {0

the request | had alréady identified the company by the name of PARAS dairy upon
where the research was going to be conducted. PARAS were identiied through the

the office of the Premier in Free State.

10. | then took the trip to'india with Mr. Narayana and on anivel we met with the Chief

11

Executive Officer of Paras Dalry whose name will be divuiged at & later stage and
who t!'zan explained 1he whole value chain of milk production in India. There wers |
also staft members ‘of PARAS. We wers further accompanied by the indian
,delegamn:avistttheprocessingpm In India | brought back my pressntation from

the PARAS Saeq Mhment MPTS.

“aid of internet asslstafnoe. ! thenefﬁmatad the meeting following the protacol through

Itlsonwremmﬂnmindiamat!ﬂmndevélbpedanaﬁmcauncn‘sﬁepbﬂ_ |

canying recommendations into the concept of the dairy project Identliied In India.
Saeamachmemm After India trip Mr. Narayanawenthacktomeafﬂaeafﬂw

PremnerashewasnotpartofmyteamHewentmmmeforsakedammanyi\g'

me to India The Exemﬂva council upon receiving the repost, on recommendations

' oftheMECiorﬂmdepar&mntongnmﬂwre, ltmmapprovad Approvat document

see attachment MPT 7

12. Having received epproval from the Executive counci, | then invited the Chief

Executive Offioer (CEQ) of PARAS dalry Invitation jetter see attachment MPT 8. On
wnmmcsommmmmghmumpmewhemmammwas Intended to

reossar? S, .

A
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happen and that is VREDE. Upm the CEO's visit it ie when he davelopad an !ruaraat
to participate and invest in the praje_et. It is whern that the PARAS dairy GEO was
informed that his intevest of investment in South Africa. should be. through a South
African registered: company In the diseuasion a proposal of signing an agreement
with the South African company was put forward to PARAS PARAS’ dairy had to
develop a project proposal whnch was presentedthromh-the South Afman owned
company. Project proposai see aﬂachmant MPT 8 and as the project was amepted
confirmation letter of acteptance soe attachment MPT 10. A partnarship agreamant |
msmendeveaoped PARASCEO feﬂﬂwemmuyandaisomeﬂmaappamad
ESTINA Company. Estlna when they arrived came with the projact proposal tu state:

they were the preferred company by PARAS. | called upon the CEO of PARAS
 confiming Estina Company Involvement in the investment. The PARAS CEO
 confifmed one Mr. Rajev Gautum, | on behal of the department before the signing of

the agreement with Estina requested that there must be a writien dooument
confirming an egresment between PARAS and ESTINA. That was preserted see

attachment MPT 14.

13.in order for & company to deal with the depariment, verifications were done In
' mmwsmmmwmsmsmdmmmmem.me

rest to verity further the account dstalls was to be done by Provinclal Treasury. see
attachment MPT 11

14. Estina brought 2 draft sgreement entsred o between the department of Agriculiure

and Estina. | took the draft agreement to the state legal adviser for perusal and
editing where necessary. The state legal advisor being Mr. Berlus Venter, The
ultimate agreement signed is the one that was perused and adited by the state legal
advisor see aftachment MPT 12. |

Page 4 of ¢ %/
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15, Further consuﬁatson was dona with the National Department of Agriculture in order
for them to parliclpate in the funding of the project. See attamm MPT 13. The
submission made to the national was accopied; hence the original tm‘gat alloeation

| .was from (CASP) Gompfehens!ve Agricuitural Support Program. This was done due
to the allocated amount by Provinaal Govsmment was not sufficlent 1o canry and

comp!ete the projaot

16. itlsaspertbe bindlng agrmMMEstMams mquastadtodavebpafeaslhﬁty '
studymdabusbwessplanmaﬂnformsthe implementation of the projest. The
business plan was done In two stages. The first was the praliminary business plan
and secondly the detalled business plan. See attachment MPT14, .

- 17. lwas for the implementation of the project that the departmentt had to deviate from

the normal procurement process given the reason that the investor as such herein

called PARAS was also making & financial investment into the sscond phase of the
Profect (Gonstruction of the Processing Plant). The approvel 1o the deviation procses

dooument Is attached. See atiachment MPT16. This thersiore give dlarly that there

Is no tender dooumnts in respect of this project. | also want to put n add‘rtioh thatin
ferms of the PFMA as én acoounting officar | used the provisions of the prerogative
. clausa of the PFMA and with the given reason above | axefaisedﬂaedise_reﬂon.

18. The following table of content wil efiect the manner in which payment was dofe:-

ANNEXURES

| DATE AMOUNT | DISBURSEMENT
' {no. |
16/04/2013 R34 050 000M 000600161 MPT16A
26042013 [R3OM STD BANK | 000600268 MPT 168
rowm ks 9 2



-~ T

[PARK ROAD CAS 200/07/2017 |

o7

310864860

03/05/2013

R19060000.00M
STDBANK
310864060

000600317

{MPT18C

1312/2018

R29.950.000M
STD  BANK

31088486

000603303

| MPT16D

25/0712014

R30 M STD BANK

310864860

MPT16E

08/06/2015

REOM FNB
62505753906

0O0B09E1S

MPT16F

28/04/2016

RA48.252.652.00

| FNB 62505753506 |

000614040

MPT16G

19. The first three payments markad as MPT 16 A, MPT 16 B and MPT 16 C were done

in 2018 and will reflect an amount of (R34 Milion) Eighty Four Millon Rand in total.
These amounts are basad on the first phase of the project Furthermore there is an :
amourd of R 84 malmn which appeared to be paid 1o _Eeﬁna on 2013-04-12 by fhe
Depariment as per Baaio Accounting System (BAS). The said R 84 milion was
approved a.nd autharized however the payment was reversed due to the nhone.
avaflability of the lump sum. See the attached MPT 17. |

Page 6ol ¢
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20. 1 can confirm that th? file marked "VREDE DAIRY PROJECT Is containing involoes
that serves as aacmimabiﬁly by &stina Csampany' with regard to the raciuest of the
next payment fo uonﬁnue with the Project vonstruction. | want to stale that having
confirmed the exhibitlng of the flle mentioned in this paragraph above, the fils wae
submitied to the Deparhnent by Estina Company. It ie every authorization that the
department made 0 Estma Company was justified by the submﬂtad fle. If the ﬁla
contalmng the !nmieea might suggest upon investigaﬁon that the invoices are
fictitious. !canoonﬂnnﬂzatﬂle Departmentwasoris daﬂmdedbythe Estina
Oumpany bacauee that suggests the breach with regard to accountabiity on the
transferrsd moniss irom Estine. Company. File attached see MPT 18.

21.The money aﬂmerted;far the project was clasgified and Gaz:eited as & transfer
payment. This means that the intermediary in this Instancs Esting,Is the agent of the
beneficiary (Acting on behalf or for the beneficiary). Accountability of the Department
Is fimitad o report ma:?we received from the Agent on monies transferred as per fiie
attached in Para 20 abovs references MPT 12. |

za. It was brought to my attentinn during the mvestigation that some of the monies ware
paid to Dubal and aom to consultency in Dubal. That information was not in my
disposal and as such those were hat in terms of agreement signed betwsen the

parties, | |

23. The land in Vrede beb@ngad to Phumelela Ipcal Municipality however it was not
registered under Muricipaifty but under the Munidipsfity Trust For the
Implementation of Vrede project the land was transferred from the Municipaliy (Trust
of Municipelity) fo Public Works. Subsequently i was leased to the Project for 68
years. The lease was registered with the Deeds Office, which was since terminated
when the contract with the bepamnant and Estine was terminated. See atlachmant

- vqp?wv: | ML@.,
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MPT 19 .After the terminaﬂon of a Vrede Pm;ect. between the Department and
' EslinaandmeLandhadtohetakenbad(toPubthurks The project was
relocatad to the Free Stete Development Corporation. See the attachment MPT 20.
HandoverofAssetofﬂerede DakyProjectt:F?eeStateDavelopmnt
Garpam!ion See attachment MPT 21 Fres State [Development Corporation

continued with the Proseot.

| read this affidavit bafore | signed t. |
1 Know and understand the contents of this affidavit
Fdo not have any cbjection to taking the proscribed cath,

| consider the pfaserm oath 1o be binding on my conscience.

_7L,,7 ﬂ

SIGNATURE OF m@nﬁur
[0 20/ 7

PATE

!aemfymatomhlsf@ day of August 2017, theaaponentsngnedihe affidavit in
my pressnce and declatad that she knows and understands its contents, that she

hwnoabjemiontotakhgmepresa'ibed aaﬂzandﬂ'uatshaconsﬁorsthaaaﬂ'nﬁobe :

binding on heraonsclence .
Dahed at ﬁr”"- Ksm (Plaoe) on thls._t_g__ day of August 2017 at L‘_;Eg(tkne)

bty W@,

i
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SIGNATURE OF

e s wa
ﬁOMMiSS!ONEﬁ OF QA‘THS

DESIGNATION: EX OFFICIO
REPUBLIC OF SOUTH AFRICA

SO | |
~ FORCENUMBER HorSoqo

ADDRESS j : BAPglice
'@ | U02§§7&3dm

_&M/@UM Hﬁf,/ kﬂlr&!

TEL

@,

PogoQofe



