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IN THE COMMISSION OF INQUIRY INTO ALLEGATIONS OF STATE
CAPTURE, CORRUPTION AND FRAUD IN THE PUBLIC SECTOR

DC-01

INCLUDING ORGANS OF STATE (“THE COMMISSION")

AN INVESTIGATION INTO THE VREDE DAIRY PROJECT

SWORN AFFIDAVIT J

|, the undersigned,

DUMISANI CELE

hereby declare under oath as follows:

.
.

I am a former Director: Specialist Audit Services at the Department of National

Treasury.

The content of this affidavit is true and correct and fails within my own personal

knowledge, unless the contrary clearly appears from the context or is otherwise

stated.

| have previously provided an affidavit for purposes of a criminal investigation
into the Vrede Dairy Project, under CAS 200/07/2017, which affidavit was used
in an application launched in terms of section 38 of the Prevention of Organised

Crime Act, 121 of 1998. In this regard, | attach a copy of this affidavit hereto as

annexure “DC1".

Furthermore, and during my employment with National Treasury, | was
engaged with an investigation conducted by ENS Forensics, into the Vrede

Dairy Project, which culminated in a final report being issued on 11 February
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2014, a copy of which report [ attach hereto as annexure “DC2".

5. I have been advised that the affidavit, as well as the report are relevant to the
investigations of the Commission of Inquiry into Allegations of State Capture,
Fraud and Comuption in the Public Sector and certain Organs of State (“the

Commission™) and confirm in particular the content of that affidavit as if

specifically repeated herein.

6. This is all | wish to record at this stage.
< J/DEPONENT
Signed and sworn before me at /&ﬂﬂ?’v this /227" ‘day of
\Z e 2018 afier the deponent declared that the deponent is familiar with the

contents of this statement and regards the prescribed oath as binding on the deponent's
conscience and has no objection against taking the said prescribed oath. There has been
compliance with the requirements of the Regulations contained in Government Gazette R1258,

dated 21 July 1972 (as amended).

R
COMMISSIONER OF OATHS: s W e N
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AFFIDAVIT

1, the undersigned,
DUMISAN| CELE

Do hereby make oath and sﬁy that:

1. | am an aduft male South African aged 41, bom in 1978, ID No: 760301
5368 085, and employed by the eThekwini Municipality as the Deputy Head
within the City Integrity and Investigations Unit, with contact number 081 542
4777.

2. The facts set out in this affidavit are, unless otherwise stated or the converse
appears from the context here of, the facts herein are within my personal
knowledge and are, fo the best of my knowledge and belief, both true and
-comrect,

3. | make this affidavit In my official capacity as the former Director for

Speclalized Audit Services wherein | reported to Chief Director, at the time
the Unit had separate saction which was the IT and Forensic section and |

was responsible for Forensic within the National Treasury in Pretoria,

4. The National Treasury established the Unit during 2010. .The Specialisad
Audit Service (SAS) is established by the Minister of Finance within the
Accountant Genera! at National Treasury mainly to enhance the support and
enforcement of the prescripts of the public procurement processes. The SAS

Page 1 of {0 E
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[PARK ROAD CAS 200/07/2017 }

key objectives to provide performancs auditing and investigative capacily in
all spheres of government, on a broad range of financial management and
internal control system in the supply chain managemant of public

procurement.

. The units mandate is informed by the provisions of Saction 217(1) of the

Constitution, Section 6(2)(e) of the Pubiic Finance Managemant Act ( PFMA)
Section 5(2) of the Municipal Finance Management Act { MFMA

. Due 1o the powers vested in me at the time, | had authority to obtain any

documents within the three spheres of Government whenever there was a
complaint related Supply Chain. | also had access o National Treasury
syslams including the Basic Accounting System ("the bas®). Whenever a
complaint is lodged with National Treasury, It would be forwarded to
Speclalised Audit Sarvices {SAS) for investigation. The firet thing | will do Is to
conduct preliminary invesfigations; this would include printing the RAS
records to see if-any payment were made towards the projectiservica provider

in quastion.

- On or about 10 June 2013, National Treasury rocsived a complaint regarding

the irregular appointment and payments made to Estina (Pty) 1td with
fegistration number 2008/15033/07. The National Treasury received the
complaint through a Mail & Guardian media enquiry dated 10 June 2013,

. In the newspaper it appeared that Free State Department of Agricuiture

appointed the service provider under an initiative called “Mohoma Mobung

ragé 2.0 10 E
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Strategy” which was integrated as “Zaro Hunger” strategy. The article further
mentioned an approval by the Head of the Department dated 5 July 2012
subsequent to the proposal submitted by ‘an entity slyled as Estina in
partnership with an Indian based entity called Paras.

IPARK ROAD CAS 200/0%/2017 |

9. The article further indicated that Paras has denled any knowledge of the
project. The estimated cost of the project was stated fo be between R400
milion to RS00 miffion (Inclusive of VAT). The Department committed R30
million under the financial year 2012/2013, However, k appears that on § July
2012 transactions in excess of R30 million were captured on the Basic
Accounting System ("BAS").

10.The agreement entered into between the Depariment of Agricuiture and
Estina suggests that Estina was recommended gs the sale provider that could
execute the project. The agrsement aiso suggesis that Estina would inject a
capital injection of R228 milfion into the project. Furthermore there was an
indication that certain bensficiaries would own 51% of this AGRIBEE entity. it
also appeared that the funds used were from a grant that is administered by
the National Department of Agriculture. On the article it was nol clear whether
the project was a Private Public Partnership ("PPP") or sole supplier,

11.As a resul of this complaint the National Treasury Initiated the investigation
and | was assigned to the investigation. In conducting the investigation |
acquired the services of ENS to assist with investigation. During the

investigation | was required to establish:

o
N7 %
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11.1 If the project was an approved PPP arrangement or a sole provider

engagement,

11.2 To verify the supply chain management process followed in the
appointment of Estina/ Paras;

11.3. To verify how much the department commiited and the source of the
funds, and if there was any capital injection by the sanvice provider to the

project;
11.4 To investigate the reasons and supporting documentation for the BAS

payment made in excess of the R30 million, which was said to be
available by the department;

11.5 To verlly if thers were any beneficiaries identified for the AGRIBEE and

who are they;,

11.6 To establish, through flaising with AGRI.SA whether there was value for
maney to the State on this project; and

11.7 To estabiigh the then state of the project and provide recommendations.

12.Within the National Treasury there is a section that is responsible for
reglstration of PPP, That section is also the custodian of PPP information, |
went to that section to verify if there was any registered and approved PPP. It
became evident that there was no registered and approved PPP. Then it was
clear to me that it was not a PPP.

Page 4 of 10 é B'S DIS

A



DC-07

186

_[PARK ROAD CAS 200/07/2017 |

13.Next oplion was to verify whether this was a sole source provider
engagement. { prepared a letler {0 Free State Department of Agriculture
addressed to Mr Thabethe the Head of Department. | signed that letter on 22
August 2013 on behalf of my BUpBIVIsor.

14.The subject of the letter was the “request for Information pertaining to
allegations of imegular engagement Estina/ Paras for establishment of
integrated dairy in Vrede". In the letter the following was requested;

14.1 Al documents relating to the initiation of the dairy in Vreds up to the

payment stage "

15.After the letter was signed 1 made an appointment with Mr Thabethe, It
became clear that there was resistance from the department. As a resuit of
this, the then Acting Accountant General signed the same letter. | went to
Free State Agriculture to meet Mr Thabethe. With me on that day was Ms
Swart Jacobs from ENS appointed to assist me with investigation. | hand
delivered the letler to Mr Thabethe at Free State Agriculture or: the day of the
meeting in the present of Ms Swartz.  While waiking to his office on the
passage, the CFO spoke ta me In Sotho and said *Dumisani baSotho ba tla u
bolaea” meaning the Sotho people are gomg to kil me. | expiained to the ENS
representative what she meant.

18. WhmlsewadmeleﬁeerrThabemehehldmthatlhad no powers to
investigate his department. | informed him that | was exercising powers
vasted in the National Treasury through the Public Finance Management Act
whers there is a complaint relating to SCM. He toid me that he will declare

tage S of 10 j
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intergovermmental disputs, | Pleaded that he must provide the documentation
on Vrade project whilst declaring an intergovernmenta) digpute.

17. On that day | remember that | ieft without getting any documents from him
(Mr. Thabethe). Eventually some of the documents i had requasted from Fres
State Agriculture were deliverad to National Trassury. However not al
dacuments were delivered,

18. During this meeling it was evident the Mr Thabethe was not happy with the
intended investigation. Subsequent to this meeting, the Director General of
National Treasury received letter, dated 25 August 2013, from the office of
the Prermier signed by the Director General,

19.0n or about 9 Saptember 2013, | travelied again to Fres State Agriculture
with a representative from ENS o have ancther meeting with Mr Thabethe
regarding the outstanding documentation.

20.During the investigation | was alko required to verify the supply chain
management followed in the appointment of Estina/Paras. in order to give
effect lo section 217 of the Constitution and provisions of PFMA, each

department must have a supply chain management poficy that will dea} with
the procurement of goods and service, Goods and service must be advertisad

through a newspaper article and/or government gazeffe by a procuring
institution in order to give fair and equal chance o any supplier of goods and

services to compste.

foge dal 1D —)
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21.The invesligation established that ng supply chain management was followed
in the appointment of Estina instead the department deviated,

22.The Investigation estabiished that the CFO, Dhiamini, co-signed the lefer for
deviation. However, the lstler was flawed in that no reason for the intended
deviation was stated, Despite this, the CFO concurred and appended her
signature,

23. Practice Note No 8 of 2007/2008, states that should it be Impractical to invite
H@ competitive bid for specific procurement e.0. in the urgent or emergency
cases or in cases of a sole supplier the accounting officer/ authority may
procure the required goods or services by other means such as prica
quotations or nagotiations in accordance with Treasury regulations. This was
not complied with.

24. The reagons for deviation from inviting competitive bids should be recerded
and approved by the accounting officer/authority or his or her delegate,
Accounting officers/authorities are required to report within 10 working days to
the relevant Treasury and Auditor General all cases where goods and

~ services above the value of 1 miffion ( Vat Inclusive) were procured.

25.The report must include the description of goods and service, the name of the
supplier, the amount involved and the reasons for dispensing with the
prescribed competitive bidding process.

26.There was no evidence that the Supply Chain Management were foliowed
neither any evidence that proper deviation process were followed in the

foge7of 10 ;
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appointment of Estina/ Paras nor evidence of a report reasons for dispensing
with the prescribed competitive bicding process.

27.The Treasury Regulations requires the Accounting Officer not to only provida
reasons for deviation but aiso to report o the relevant Treasury and the
Auditor General, in writing, the incidents wherein a deviation had occurred. Mr
Thabethe could not produce proof that he compiied with this requirement.

28.This means that the market was not test before appointing Estina. There was
no information that the tender was advartised by the depariment and no other
pravidars responded 1o the advert. The Accounting Officer appezred to have
abused his powars when appointing Estina.

28, The investigation revealed an amount of R1 14, 000-000 had been paid io
Estina. The BAS revealed that at least three {3) of thuse payments were
created on 05 July 2012 however they were only autherised for payment
during April 2013. The last payments were captured by a certain Zwide BP,
payment authorizad by Moalosi SJ and Moloi NJ.

30.Part of investigation was to identify whether there was any beneficiaries
identified for the AGRIBEE and who are they. The investigation discovered
that there wara no beneficiaries identified in lerms of AGRIBEE,

31.Having regard to the contraventions in this procurement, it appears that both
the Chief Financial Officer { Ms 8 Dhlamin) and the Accounting Officer, Mr
Thabethe could have committed financial misconduct as envisaged in section

o>
M\
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81 of the Act in that they allowed iregular expenditura to occur In the
department thereby confravening section 38 of the Act,

32. Section 86 of the Act makes it a criminal offense to contravene provisions of
section 38 of tha Act,

33. 1 read this affidavit before | signed it,
| Know and undarstand the contents of this affidavit,
I do not have any objection to taking the proscribad oath,

I consider the prescribed oath to be binding on my congcience,

SIGNATURE OF DEPONENT

32/-#21&0!7

DATE

| certify that on this O3 day of October 2017, the Deponent signed the
affidavit in my presence and deciared that she knows and understands #s
contents, that she has no objection to taking the prescribed oath and that she
considers the oath o be binding on her conscience.

Dated at bU/bGN (Place) on this N8 day of October 2017 at

——e{lime)
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SIGNATURE OF COMMISSIONER OF OATHS
FULL NAMES - f\'{_:q-_rJM fU‘ | Scsp.
COMMISSIONER OF OATHS

DESIGNATION: EX OFFICIO
REPUBLIC OF SOUTH AFRICA

RANK

FORCE NUMBER

ADDRESS

TEL
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Dear 2ansle
FINA|. REPORT ON INVESTIGATION INTO THE VREDE DAIRY FARM PROJECT

1. We enclose our final report on the procurement investigation we conducied in respact of the Vregs
Dairy Farm project.
2, Kindly contact Ms Suad Jacobs of our offices (el (011) 2689 7933, cell: D82 300 1716, e-mai: 3

siacobs@ensafrica.com) in the event thal you have any queries and/or would like to discuss any
aspect of our repevt further,

Yours sincarely

Suad Jacobs
Director

ENS Forensics (Pty) Ltd
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National Treasury jil
Repart on the investigation into the Vrade Project

Executive Summary

1. Introduction

In August 2013, the National Treasury (NT) Chief Procurement Officer requested NT's
Specialised Audit Services (SAS) to investigate allegations of procurement imegutarities
allegedly committed by the Free Stale Depariment of Agriculture and Rural Developmenit
(FSDA&RD) in procuring the services of Esting (Pty) Lid (Estina)/raras Dairy. ENS
Forensics (Ply) Lid (ENS) was co-sourced to assist with this Investigation,

The allegations were made through the Mail 8 Guardian media shauiry dated 10 June 2013,

2, The supply chain management process followed in appointing EstinaParas

Throughert this investigation, it was clear to ENS that Mr Thabethe, the FSDAZRD HOD,
pleyed a pivotal role in the Vrede Dairy Project: he identified Paras, the service provider: he
signed the first agreement with Estina (Paras’ local partner) on 7 June 2012, prior to
Provincial Exco approval. He approved an authority to deviate from the preserined
procurement process only after receiving advice from the State Attorney's Office; and an'the
same day signed a second agreement with Estina, -

As the depariment’s accounting officar, Mr Thabethe bears the responsibility of ensuring that
the depariment complies with section 38(1)(a)(ii) of the Public Finance Management Act 1 of
1909 (the FFMA) and further that his department procures in line with is supply chain
managsment policy, the PFMA, the Treasury Reguiations and section 217 of the
Constitution. Mr Thabethe did not follow these requirements, remaining adamant that it was
unnecessary to follow a supply chain managemsnt process in this project.

The investigation revealed thet the Vrede project is naither 2 PPP nor 2 sole provider
arrangement. Mr Thabethe signed an authorisation to deviate from the prescribed
procurement process because he believad he was authorised {o do 50 when ha deamed
appropriaie, He siatad that he has followed the sarme procurement process, or lack of
process, in appointing service previders on other projects.

Mr Thabethe signed & 88-year rent-fres lease in favour of Estina for the Vrede Dairy project
land. ENS, however, was unable fo Interview sither the sttomey at the State Attorney's
Office, (Mr Thabethe refused to waive atiorey/client privilege), or Esting’s director,
Mr Kamal Vasram, who refused toc meet ENS without Mr Thabethe’s authorisation.

ENS could not obtain clarity on whether or not Paras i actually involved in this project,

=
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3, The funds committed to the Vrede Daijry project

The National Departmant of Agriculturs, Forestry and Fisheries (DAFF) hag now withheld its
CASP allacation for the project for the 2013/2014 {inancial year bacause R is dissafisfied with
elements of the project. Furthermore, since all the Vrede Dairy project payments are made
directly into Estina's bank account, the department is unable to abjectively ascertain how its
funds are being spent; the depariment [s nat even able to verify if Esting has made any

financlal contributions to the project,

ENS has established that a tota) of R114 million was paid {o the service provider between
12 June 2012 and 30 April 2013,

4, Beneficiariss of the Vrede Dairy Project .,

No beneficiaries were identified for this Project until DAFF raised the tssue after visiting the
Vrade Dairy project site in August 2013, According 1o Mr Thabethe, identification was an on-
going process, To daie only 80 potential beneficiarias have bgen [dentified, instead of the
projected 100, and concems remain about how the beneficiaries wera identified. The
AQHBEE entity was only incorporated on 11 October 2013 with Mr Vasram, Estina's director,
as it's only director; none of the current beneficiaries ere listad as directors.

5. Value for money for the State

6. Status of the project

In October 2013, ENS visited the Vrede Dalry project site accompanied by Mr Thabethe,
Various buildings were being erected and 350 cows had bean purchased. The two on-gite

DC-18
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7. Recommendations
ENS makes the following recommendsations with regard to the current matter:

*  That discipiinary action be taken against Mr Thabsthe fat not adhering to the
requiraments of the department's supply chain managernent paolicy: the PRV,
the Treasury Regulations and the Constitution

* Thal disciplinary action pe taken against Ms Diamini for mot adhering 1o the
requirements of the department's supply chain management Policy; the PFMA
and the Treasury Regulations

® That NT investigates the three projects that My Thabethe slleges were alsg
concluded without following a competitive bidding process

*  That NT obiains a iegal opinion on the consequencas of cancelling the contraey
with Esling

* That NT obtains a legal opinion on setting aside the 89-year reni-free lease
providad to Estina

* Thai NT considers conducting a detailad financial analysis into the finances of Mr
Thabethe and Ms Olamin, it is possibis thai the officials may haye received an

lickt benefit from the sefvice provider
*  Thet no further funds are invested in the project until alf of the risk factors sat out
in this report are addressed,

DC-19
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1 introduction

11 Background to the Investigation

1.1.1 Being aware that the FSDA&RD may not have adhered tg SUpply chain managemsnt
presclipts in procuring the services of Esiina / Paras Dairy and following an ariicle
published by the Mail & Guardian newspaper (M&G) on 14 June 201 3, during
Augus! 2013, the NT Chief Procurement Officer requested NT's SAS 1o investigate
2llegations of procurement Ircegularities allegedly committed by the FSDA&RD,

1.1.2 The M&G article, attached as Exhibit 4, alleged that the FSDAGRD Iegularly
appainted a service provider, namely Estina, 1o eslablish an integrated dairy farm in
Vrede (Vrede Project). SAS mandated ENS o conduct an investigation of certain
aspects related to the project; ENS' mandate is set out in section 1.3,

1.1.3 ENS has investigated the Vrede project in lina with the mandate we recelved from
SAS; owr findings are set out in this report.

1.2  The allegations sat out in the var| ols newspaper articles

M&G —~ 14 June 2013 article

1.2.1 In the M&G article of 14 June, Exhibit 1, the allegations in respect of the Vrede
project were as follows:

»  The FSDA&RD flouted treasury rules related to procurement by entering inlo 2
R500 million dairy parinership with a company named Estina, which js allegedily
linked to the Gupta family

* The project was not concluded as o public private partnership (PPP) deal nor had
FSDABRD sought permission to pariner with the company Estina

*  Eslina was given 2 99-year rent-frae lease over the 4,400 hectares of State
farmiand on which the project would be established

¢ The FSDAKRD has redirectad a huge chunk of its budget o the deiry, portraying
it as a mega public private partnership

¢  Estina assumad itfle risk on the project, stating vaguely that it would participate
financially “when required®: the department told the M&G that Estina would
contribute R200 miflion

» Estinalacks discemible (nfrastructure, track record and resources
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1.2.2

1.2.3

1.24

12,5

1.2.6

1.2.7

« Eslina may raise funds for this project by pledging the property as gecurity for a
bond, which, if the project fails could see the land baing forfeited to the bank

* The lease agreement do=s not tis the [ease fo the project’s success, so Estina
would have the use of the land for the next 99 ysaars rent-free.

Estina’s only director, Mr Kamal Vasram (Mr Vasram), commenled in the articie that,
"The project has besn iniliated sher following all dire processes.”

M&G - 31 May and 7 June 2013

ENS obtalned three further M&G articies related to this matier, one article dated K|
May 2013, see Exhibit 1, and two arficles dated 7 June 2013, ses Exhibit 1.

The 31 May 2013 article stated that the project was a PPP project, with government
sel lo contribute R342 million to ths project over 3 years; the ar!lcla.' however,
questioned Estina’s credentials, stating that its director, Mr Vasram, had no apparent
dairy farming experience. According to the article, Estina claims 1o be linked to indian
dairy company Paras and that it therefore has the expertise to participate in this type
of project. The M&G contacted a spokseperson for Paras, who stated, "We dont do
any business in South Africe and we don't have any Lstina on otir database.” The
aricle further set out 5ome of the same concerns communicated in the 14 June arlicie
and went into great detail about Estina's possibie finks with the Gupta family,

The first 7 June 2013 articls set out the following concems about the project:

» The provincial budget shows a hugs redirection of resources towards this singis
PPP projact

* There are serinus doubis about the project’s viability and many locals have
questioned its viability.

The Indian dairy giant, Paras' spokesperson, Bharli Singh, fepeated the company's
position that it knows nothing of the project; she dirculated the M&G quary to all
Parss’ directors and they confinmed that Paras has no business in South Africa and

no dealings with Estina,
Further, the article went into significant detail regarding the project’s possible link to

the Cupta family, alleging that the Estina project co-ordinatorfproject manager for the
Vrede Project, Mr Chandramea Prasad {Mr Prasad) was also linked io the Guptas.
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1.28 The second article dated 7 June 2013, linked Mr Prasad tn 2 corruption scandal in

1.3

1.3.1

132

1.3.3

India relating to the recriitment of 18,000 police constables on which the Mayawal
administration had ragquested an investigation; the investigation Teport, prepared by
the Ullar Pradash chief secrefary, concluded, “Prima facie # Is ciesr that the then
Honoureble Chief Minister [Muiayam Singh] mesiiculously enginesred the entire
recrisitment in & planned systemelic manner...,. it is Prima favie proved that direct
and indirect co-operation in these aclivities werp given by the then director general of
police ..... and the then special secrelary lo chief Minister, Chandrana Prasad.” The
investigation report appears to implicate Mr Prasad in the eorruption scandai,

The mandate to ENS

During our investigation of the Vrede Project, ENS was requested to:

 Establish if the project was an approved PPP arangement or g soe providar
engagement

= Verify the supply chain management process folfowed in appointing the senice
provider, Estina/Parss

* Verify how much the FSDAZRD committed to the project and the source of the
funds, and if there was any capitalinjection by the service Provider to this project

» Investigate the reasons and Supperting documientation for the BAS paymerits
made in excess of the R3D mitiion that was said to be available from the
department

*  Verify if there were any beneficiaries identified for the AGRIBEE ang if so, who
they were-

= Establish through fiaising with AGRL.SA whether thers is value for money o the
State on this project :

* Establish the cument state of the project and provide recommendations,

The articles published by the M&G placed significant emphasfs on Estina being linkeg
fo the Gupta family. ENS was not mandated to invesligale ihis issu'e and no
investigation has bean coinpleted on this aspect We haye approached the
investigation from the perspective of establishing whether or not relevant legislation
and freasury guidefines were complied with in appointing Estina,

On 18 September 2013, ENS started interviewing witnesses with regard ip this
investigation, The limitations to this investigation are set out in Annex A to this report

==

DC-24

b




Nationat Treasury 4
Report on the investigation into tha Vrede Project

14

1.4.1

14.2

1.4.3

i4.4

1.4.5

1.5

1.5.1

as well as in section 1,4 bejow. The ENS methodology is sat out in Annex B to this
report.

Specific limiations to this report

This report seaks io advise NT of our findings in this investipstior.

ENS cannot guarantee that we have had access to alf of the information relevant to
this project. We have requested various documenis from the depariment, ang
specifically from the HOD, that we have not received.

agreament with Estina and spacifically denied its existence in our first Inferview with
him; and third, the HOD did not provide us with copies of the Memaoranda approving
his frip fo visit Paras in India. In addilion, the HOD would not facilitate our access o
important withesses in this case Jike the State Atlorney's Office and Eslina/Pargs,

Both the lack of candour on the part of the HOD and that documsnts were &pparently
kept from the Investigation team mean that we are not aware of gl of the facts ralated
1o this matter.

Nevertheless, ENS has obtained 8 significant amount of information fegarding ihis
project and we have interviewed a number of witnesses from various deparimants
regarding the project, We are therefore of the opinion that the information we have
obtained should provide NT with a fair representation of the pracess that was followed
by the FSDA&RD In appaointing Estina. We have also cblained sufficient information
regarding the project i answsr the other questions posed by NT inits mandate lettar,

Siructure of tha report

This report sets out ENS' findings with regard to the investigation tonducted Into the
Vrede Project. Tha report is drafted for NT io cbtain clarity on the role-players
involved In appeinting the ssrvice Provider Estins/Paras. In dition, the report
provides an indication of the fotal funds aflocated to the project, the funds already
spent on the project and whather or not the State is likely to raceive value for money
in this project,

-
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15.2 Section two of the report sets out our findings and conciusions in respect of the
supply chain fanagement process followed in securing the services of the service

provider, Estins,

1.5.3  Section three of the feport sets out our findings and conclusions in respect of budget
allocated 1o the project, the source of the broject funds, and if there was any capital
injection by the service provider. [n addition, we tover the reasons ang supporting
documentation for the BAS payments made in excess of the inftial R3p million,

1.54  Section four ets out our findings and conclusions in respect of beneficlaries of this
project.

1.55 Section five addresses whether the State is fikely to raceive value for money in this
project.

1.5.6 Section six comments on the status of the project.

1.57 Section seven sais aut our overall conclusions in respect of this invesligation and
section eight sels put our recommendalions;

T
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2 Procurement process followed
2.1  The witness Interviewed during this investigation
2.1.1 ENS interviewed the following officials:
Table 1: Officials Interviewed by ENS In respect of the procurament process
foliowed
Name Position Refarence ;
Mr P Thabethe Head of department (HOD) of the Mr Thabethe
FSDAGRD
Ms S Dlamini Chief financisl officer {CFO), who is also the Ms Diaminj
chairperson of the deparment’s bid
adjudication commitiee (BAC)
Br T Masiteng General manager district services Dr Masiteng
Ms L Mngomezulu  Head of procurement for the FSDASRD Mrs
1
Mngomezuly
Mr M Gama Office manager in the Office of the Mr Gama
FSDAARD Head, who s also the
chairparsen of the department's bid
evaluatlon committee (BEC)
Ms Alta Meyer Vrede project FSDAZRD co-ordinator Ms Mayer
Mr M Mahiatsi Chief exacutive officer (CEO) of the Free Mr Mahiaisi
Stale Provincial Treasury (FSPT) t
Mr Kgomongwa Previous CEQ of the FSPT Mr Kgomongwe
Ms Anna Fourie FSPT Accauntant General Ms Fourie
Mr T Mabflo FSPT Acting Senior Executive Managar: Mr Mabilo
Assets and Liability Management
Mr | Moses FSPT Senior Exscutive Manager for Mr Moses
Sustainable Resource Management
Mr Chandrama Project Manager/Project Co-ordinator for Mr Prasad
Prasad Eslina

N
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2.1.2 ENS obtained documentary and oral evidence from various witnesses; we have

2.2

2.2.1

222

223

2.24

combined wha! we have learnt in the Interviews with the "documents obtained 1o
attempt to raconstruct the process followed in appointing Estina.

The procurement process followed by the FSDA&RD

The initiation of the project and Estina’s project proposal

ENE conducted twa interviews with Mr Thabethe®. During these inferviews i became
clear that Mr Thabelhe played an integral role in identifying Paras Dairy and in signing
the contract with Estina/Paras: he is currently involved in the executien of this project.

WMr Thabethe was appointed as the HOD of the Free State Department of Agriculture
(FSDA)} in March 2012. The Free State Departments of Agriculture and Ryral
Development merged in March 2013, with Mr Thabethe being appointed as HOD of
both departments in March 2013, These appointment dates zre important when the
timeline of the \frede Projact is considered because Mr Thabethe identified Paras ag
a sultable pariner in the first month of his appoiniment and the first contract with
Paras/Estina was signed on 7 June 2012,

Shortly after his appointment as HOD of FSDA, Mr Thabethe became aware of a
report compiled by the National Agricullural snd Marketing Company (NANIC)
highlighting the Free State Province's suitablfity for dairy farming, Accarding to Mf
Thabethe, the province had been involved in dalry farming prior to his appointiment,
citing as an example the province's involvement in the Malutj Dairy with Nestle, in the
NAMC sludy, the Free Stats Province was ranked second in tarms pf suitability for
dziry farming; it further mentioned that there fad been a decrease in Oairy farmers
nationally. Mr Thabethe saw this as 8n opportunity te increase the province's
involvement in this indusiry. He further stated that the cost of transporting the milk to
Joharnnesburg for processing was having a negative impact on the industry's
profitability in the province - one of the major inhibitors of dairy farming baeing the cost
of having milk processed after it is produced. He thevefore started to look at
opporiunities to esteblish an Integrated dairy project.

Mr Thabethe explained that hefthe deparimant saw the potential of the province

becoming a lerge player in the dairy industry if it found tha correct location as it would
benefit from its proximity to the KwaZulu-Natsl (KZN) and Mpumalanga provincas —

! The first inferview was conducied on § Oclober 2013; the second infenview on 22 Nevember 2013,
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2.25

.26

227

228

the idea being that tha Free State could assist KZN ang Mpumalanga with their dairy
industries or processing of milk,

Mr Thabethe was initfally interestad in establishing the dalry project in an area near
Sasolburg® but when MEC Zwane, the previous MEC for FSDA, advised him of the
availability of the Iand in the Vrede area, he decided io establisty the project there
instead. Mr Thabethe interactsd with the Phumelala Municipality jn raspect of the

apparantly informed Mr Thabethe to interact with the local tammunity to pain is
Support for the project, which, according ta Mr Thabethe, he did,

When attempting to identity @ pariner for this project Mr Thabethe stated thet he
conducted research o the dairy industry and identified India, Germany and Sweden
AS suitable partner countries, He then discounted Germany and Sweden because
they were first worid countries and too advanced; he focused on india because, in hig
opinion, it had similar economic conditions to South Africa, He staied that he hag
been particuladly impressed by Paras Dairy, an indian company producing catry
Products, becsuse it collected milk from local producers and then processaq jj
profitabiy. In the past the Free State Province had not been able to make this modef
work, so he was interestad to see how Parag Dairy made i work.

Ins our first interview with Mr Thabethe, we requested that he Provide us with copies of
the documents he accessed as part of his reacarch, so that we could understand jhe
retionale behing his decision to approach Paras Dairy. Mr Thabethe was unable to
produce the documents: in the second interview he Informed Us that he had
conducted Intemet resesrch and could provide us with the addrasseg of the websites
he had accessed. As at the date of ihie Feport, he has not fumished us with these

weabsite addresses.

Having identified India as the suitable partner country for this Project, Mr Thabethe
visited India In March 2012, shortly after his appointment as HOD of FSDA. He was
not clear on the exact date of this trip and despite NUMerous requests he hag not
provided us with the authorisation documents reiated to this offigia) irip. He further
informed ENS that hs was the only official from the depariment 1o visit Inefia on thig

assignment.

* Al the e of the Interview, Mr Thabethe was not able to fomermber the name of the town near Sasolburg wherg
he initiaNy warited 1o estabish the project,

=
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229

After being questioned extensively on his trip to Indla and itg Purposs, Mr Thabethe
admitted that the only dairy producer he met with on his trip to ndia was Paras Dairy,
Mr Thabeths arranged the meeting with Paras Dairy before he travsiled to India,
Upan his arrival in India, Paras Dairy apparently presented iig crédentials to Mr
Thabethe in the form of & presentation and, according te Mr Thabsathe, expressed an
irferest In becoming involved in South Affica. (The presentation provided fo him by
Paras Dairy forms part of the presentalion he made to the Free State Provincial
Execuiive Committee (Provincial Exco), see Exhibit 2.) According to Mr Thabethe,
Paras Dairy indicated that already had existing markets in Nigeria and woulg like to
be operating in South Africa. At the end of the meeting with Paras Dalry, Mr Thabethe
invited Paras Cairy officials to visit South Africa,

2.2.10 Mr Thabethe provided us with 2 memorandum of understanding (MOU) signed

2.2.11

between Paras and Estina, altached as Exhibit 3. The MOU is dateg 11 April 2012
and was signed by Mr Sanjeev Gautam {Mr Gautam) on behalf of Estina (Pty) Lid
&nd Mr Gajinder Kumar (Mr Kumar) on behalf of VRS Foods Limited trading 25 Paras
India (referred to in this report as Paras or Paras Dairy). The MOU indicates that
Mr Gautam is an authorisad signatary for Estina and Mr Kumar is & director of Parag.
The MOU states, on page €, point 3:

*3.1 The Company hereby appoints ESTINA as jis Agemn! for identifying and securing
epportunities for Dairy Projects in the Territory.

3.2 The Pexties hersby agree and acknowledge that thay are indapendent
coniraclors. No partnership, joint venturs or empioyment iz creaisd or impliad by this
Molt*

In this document, the “‘Company" is defined as Paras; the “Territory” is dafinad as the
Republic of South Africa; “Project” is defined as the stratagic partnership batween
Estina and the FSDASRD 1o implement a dairy project in the provings, I is not clear
when this project became 2 sfrategic parinership batween Estina and the FSDA
because this is the first formal indication of Estina’s involvemant in the projact,

or Conlrac!” At point 5.5 It states that “The Company shall afone be responsible for
complying with afl conditions and for el after-sele support Services fo the clienis
through ESTINA."
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2.2.13 In light of the allegations in the media, regarding the relationship between Esfina ang

Parag Dairy, we questioned Mr Thabethe on whether ha hed any other assurances
that a refationship existed between the fwo rFompanies. Mr Thabethe stated that the
Wo companies presented their Praposal {o the depariment jomtly in Aprit 2092 ang he
wae further assured of the relationship between Estina and Paras by the Paras CEO,
when the CEO visited South Africa Iater in 2012 2 '

22,14 According to Mr Thabeihe representalives of Paras Dairy accompanied by

2215

representatives of Esting {Pty) Ltd visitad the FSDA around 24 April 201 2, {0 meet
with the depariment's senipr ofiicials to present its project proposal in respect of the
intagrated dairy project to be situated in Vrede. The Froject proposal preseniafion
provided to us by the department is altached as Exhiblt 4+ The project propossi
presantation sets out that an intsgrated dairy project is envisaged for the Vrede arsa

fuel economic growth in the province. The presentation aiso provides a brigf company
profile on Paras Dairy; i further siates thet, “Estina Pty Lig Is the local representative

During the investigation Mr Thabethe was not able to provide ue with proof that Parag
actually presented at the depariment. We ware handsd a presentation that was
allegedly presented by Paras and Esfina but the presentation is generic and does not
record the names of the presenters, nor does it state who formed part of the Estina /
Paras delegation. ENS requestad the name and contact details of the CEQ of Paras
from Mr Thabethe: he underitook te furnish us with the details of the CEO, he howeyer

never provided us with these details. ENS was therefore not able o make coniaet
with the CEO of Paras, the representative of Paras that Mr Thabethe sllegedly deait

with,

The depariment provided ENS with a copy of the project proposal submitted by
Eslina, it Is attached as Exhibit 5; the document is signad by Mr Gautam the
managing director of Estina and il is dated 15 May 2012, ENS obtsined a secong
copy of the Estina project Proposel, see Exhibit 6, which was not signed or dated,
The second project proposal was obtained from Ms Mayer, ihe FSDAZRD project ¢o-

¥ Mr Thabsine was not abls to provide us with the CEQ of Paras' ngme or conlaz{ delails despite various

requests. .
"The teparimant indicated that it coutd not provide vs with minutes of this mesting becaisg he fninules were kst
afler the meefing

=
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ordinator for the Vrade project. The two project proposals for the project are identicaj
€xcapt for the budgets associated with the projects:

*  Exhbit 5 signed by Mr Gautam, sets put on page & that the Proposed budget for

including VAT: the depariment is responsible for contributing R342 millian to the
profect and Estina R228 million

»  Exhibit 6 i not signed by Mr Gautam, on page 6 the dacument sets out the
Proposed budget for the project but our copy of the document s not iegibls In
respect of the total cost of the project; hawever, the document sets out that the
department is responsibla for cantributing RSC0 milfion to the project and Eslina
RS500 miliion,

2.2.17 The reason for ihe differance in the Proposals is not clear: the difference was
detected after ouy interviews with officials in the department were cancluded so wa

were not able o obtain an explanation,

=

Project.....DoARD had recently comnmiissioned s detailed study whigh validales the
implementation of such a Project. The DaARD subsaquently commissioned g high-
level feam to visit indfa, the largest mik-producer in the world, to explors the

them on this Presifgious project” The department could not provide us wilh a copy of
the detailed study It commissioned and we suspect that this may rafer to the Internet
7esaarch completed by Mr Thabethe, Further, it appears that the high-level ‘team’ that
visited india consisted solely of Mr Thabeths,

2.2.19 Below we have copied some of the salient provigions of the Esting proposal:

‘2. Exgcutive Summary

Vrede. Although the DoARD team have already met with PARAS, it may be perinens
fa fist some of their Strengths here:
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Blogest Private Milk processors in India & the only Co. in Norh India to maricet
Bscfofuged Mk

& State of the Art 001-2000 and HACCP i ufacturing Facgitie
Total Liquid Mitk inteke of mare than 720 Million Litres Per annurn
Processing capacity of 3 mililon fitres per day ‘

Network Covering more than 5000 villages & a strong procurernent bass st viflace

level

Amongst the Lames] . jors_of Liguid M fres/,

suppifed locally)
Fleet of 300 Slainlass Sleef insufated road milk tankers

Modern Dalty Ingredients plani in collaboration with WESTFALIA SEPERATORS.

GERMANY. FILT PPLEXION ERAN
ALFA LAVAL
Accrediled as 8 2 Star Export House by Govl of India,*

The project proposal further states under section 3 that,

“The objectives with the project are to

-

-

Utilise the existing nalural and other resources fo creale a viable large-scale
integrated agro-indusirial enterprise; i

Broaden the agro-industrial production base of the districl;

Improve the food securily situstion for & number of rural communities;

Cresle a number of small enterprises; and

Aliaviate the poverty of the surrounding communilies............

For the planned infegrated diary projec! o be sustainable over the long ferm, i is
planned to ensure that

-

The dairy over the long term, mainlains at leas! 1000 cows in milks, implying that
another 1000 non-producing followers, mainly femsie snimais sre fec, namely
young or pregnant heffers and dry cows; _
The dairy cows are sheltered egainst the sun and hesl siress turing the summer
months es well as against extreme cold during the winter months;

Praper milking equipment and buildings are created:
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- Milk procassing equipment needed for pasteurising, cold storage, yoghurt, chesse
end Amazi production, as wefl as distribution vehicles are in operstion;

- Effluent usage on crop flelds Io reduce the use of chemicel fertilizers;

- Feed production in the form of grains, annus! legume crops, hay, lvcems ang 3
silags under oty land and 1000 heciares of imrigation”:

- Creation of facilities for the orderly storage, refnigeration, lransport and marketing
of Ihe respective products; and

- Integration of small holder farmers on the periphery to produce varieus producis
undar coniract fo be nucleus profect.

In the short ten, the mitk will be procured from the jocal famers and then processed
in-house. This cperalion will then gradually be expended lo include n-house rearing
and milking of cows over the long term. in this manner, the rlsks envisaged in a large
scale dairy operation will be mitigated by the gradual scaling up of the operation.

in section &, under the heading *Phases for Project Deployment’, he proposal states,

“...the Department has brought to the fore the problem of lack of funding for this i
Project which has been 8 major stumbiing biock in the execution of this project in the
past...the Deparlmen!, Estina together with Paras Dairy are proposing a phased
approgch to the Projec!, whereby the Depariment will release availabie funds and
Eslina will erisure the implementation of the project in a modilar form with technicel
know-how inpuis from Estina/PARAS and when required, financis! paricipation as
well....t is envisaged that as the project is delivered in phases, additional funding can
be procured from various stakeholders when the viabilly of the projsct is
dermonslrated through the actual depioyed working model.”

The project proposal therefore foresaes that the project may go beyond the proposed
funding of R570 millon as set out in Exhibit 5.

In section 6 of the proposal it statas that,

*In line with the Agri-BEE business norms stipuleted by Govemnmenit, Eslina proposes
that & new Spscial Purpose vehivle (SPV) be created in which ESTINA will hold a
49% shara while the remaining 51% share will be distribufed to al Jeast three selecled
Grant recipiens. Estina will provide the required capital injection as well as the
technical know-how, which will be provided by Paras. Estina will endeavour fo furd
the entire Frojecl itself and is requesting the Government to commit lo an annus!

M
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Grenl of R100m per year for FIVE years 0 ensure thal the Project remaing
sustainable and commercially viable.”

This statement is made in both versiens of the project proposals; it is therefore clearly
foresesn even at the project proposai phase that this project will eventually exceed
the R342 million budpet set by the department for this project.

The agreements signed between Estina and the FSDA&RD

2.2.20 On 27 May 2012, Mr Thabethe addressed an accepiance letfer io Mr Gautam titled,

2.2.21

“Acceptancs Letter: Project Proposal for Vrede Integrated Deiry Agribusiness”. In the
letter Mr Thabethe refers to the project proposal submitted by Estina; ha accepis the
proposal subjact to the signing of the partnership agreement; see Exhibit 7.

During our second interview with him, Mr Thabsthe further brovided ENS with a
company profile for Estina, see Exhibit 8, The document is a Page long and providss
ne real detzils on the company or its expedise. Attached io the company profila for
Estina there is a Parinership Agreement between the FSDA and Estina in refation o
the implementation of a dairy profect al Vrede through a special purpose vehicle
ergaled lo fulfil the stipulated Agri-BEE business norms called Zayna Investments Pty
Lid, trading as Mohoma Mobung Dairy Project. The partnership agreement was
signed on § June 2012 by Mr Gautam on behaif of Estina and by Mr Thabelhe on
behalf of the depariment on 7 June 2012, The parinership agreement set out various
provisions reguiating the department and Estina's relationship In respect of the Vrede
Deiry Project. This coniract was not mentioned 1o ENS by Mr Thabethe or Mg Diamini
during our interdews with them. it was also not provided to ENS or NT when
documants reiated to the project were initially requestad.

2.2.22 In our interview with Mr Thabethe he indicated that following hie trip to India, he

presented his findings to the Provinclal Exco so that it could approve the project
before he entsred into an agreement with Estina. The Provincié! Exco comprises the
Premier and varjous provincial members of the Executive Council (MECs). The
presentation and cabinet memorandum compiled by Mr Thabethe are not dated or
signed but Mr Thabethe indicated that he prepared and delivered the documents
around 12 June 2012. The cabinet memorandum and presentation are aftached as

Exhibits 2 and 2 respectively.

=
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2.223 In his preseniation and cabinet memorandum lo Provinctal Execo, Mr Thabethe
provided a brief synopsis of Paras' background. The cabinet memorandum states

that,

“The Department of Agricullure and Rura/ Deveiopment, in line with the vision of the
"Mohoma Mobung’ initiative, hes identified ihe implementation of & Dairy Project in
Virede as is flagship project. To this end DoA hed recenfly commissionect a delailed
study which validstes the implementation of such g project. The DoA subsequently
comimissioned & high-ievel team to visit India, the lergest milk producer in the worid,
{0 explore lhe possibilities of atiracting investments in this srea, The depariment mef
with PARAS Dairy, the largest private milkc producer in India and haye agreed in
princigle to work with them on this prestigious project.”

2.2.24 Under the section “Finaneial Moder, the cabinet memorandum states that, “The tofss
cost of the Project is estimeted at R570 rithon. The Ipiiial investment for the
@slablishment of the Dairy will be through Govemnment funding of 7114 miflion per
year and the investment for the establishment of the Processing plant wilf be funded
by Estina/Paras”. Further on in the document, it states that the department would be
required to invest R114 milliop per annum Jor 3 years totalling an investment by the
department of R342 million and that as the department had R3¢ million available in
the current financial year, the 201212013 financial year, it would require additional
funding from Treasury of R84 million.

2.2.25 Mr Thabethe's Cabinet memorandum then requested that Provincial Exco:

“a) Considers and approves the implementation of the proposed Integrated Vreds
Dairy agri-business Froject
b) Supports the sourcing of additionaf funding of R84 mitlion for this cumen! FY fram
the province.”

2.2.28 Provincial Exco approved Mr Thabethe's request on 13 June 2012, the approval is
atiached as Exthibit 5.

2.2,27 Mr Thabethe indicaled that afier obtaining Provincial Exco approval, he slarted 1o
engage with Estina / Paras regarding the signing of an agreement.

2.2.28 ENS was alerted to the existence of the first agreement, potentially Exhibit 8,
between Estina and the depariment by Ms Fouris, the Provincial Accountant General.
On 15 June 2012, the MEC for Agriculture contacled the MEC for Finance to request

that an urgent payment of R30 million be made to Estina and that Pravinzial Treasury

=
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expedite the payment on the same day. Ms Fourie was cailed in to assist with the
paymant. She stated that she was provided with the initial contract between the
department and Estina and a Payment request from the departmenl. Ms Fourle was
nol able to affect the payment of R30 million on 15 June 2012 because Provincig)
Treseury did not have the required amount available. Further, Ms Fourie had
concerns about the iniflal contract signed with Estina and in addition she noted that
nec procurement process had been fokowed in procuring Estina's 8ervices. Provincial
Treasury did nat effect the payment to Estina on 15 Juna 2012. Ms Fourle highlighted
her concerns with the contract and the lack of procurement process to the FSDA; she
further referrad the contract and her concems to the Adv. Ditirs, 8 DDG: Legal
Services in the Office af the State Alterney.

2.2.28 Adv. Dilira responded te Ms Fourie in a lefter dated 18 June 2012, sea Exhibit 10, In
the letter Adv. Dilira states,

“We refer fo our consultation with You on 18 June 2012 with regard to the
abovementioned agreement. You requested vs fo peruse and advise on the contract
which the Departrment of Agriculture has entered info wiih Estins. It appears that the
procurement process was not followed. The contract may be invalid due to & numper
of reasons. We suggest that you prapose to the Treasury Commitiee that the
agresment and the pracurement documents be senl lo us for review.”

Ms Fourie was not able to provide ENS with a copy of the inltial sgreement signed
between the FDSA and Eelina but i is probable lhat Exhibit B is a copy of that initial
agreement. Ms Fourie indicated that Adv. Ditra and the Stale Attormey's Office
became involved in the process thereafiar and they advised the FSDA. She is aware
that ihe State Aftorney's Office advised the FSDA on the segond agreement
concluded with Estina as well as on the procurement process that was flawed, Ms
Fourie was however nat aware of the exient of the consuliations hetween the State

Attorney's Office and the FSDA.

2.2.30 The second agreement bstween the FSDA and Estinza was signed on 5 Jduly 2013,
ENS noted that the second agreement conciuded between the FSDA and Estina was
More comprehensive in regulating the legal relationship between the department gnd
Eslina but the contract contains very little with regard la project Specifications ang
deliverables. The contract does not provide defails on pracisely what Estina would
deliver in return for R342 million, Mr Thabethe was questioned about the iack of
clarity in the agreement and that it is unclear regarding the project deliverables.

Ne
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Mr Thabethe's response was that he signed the agreement in s cumrent state on the
advice of the Siate Attorney’s Office. The egreement is attached as Exhibit 11,

2.2.31 ENS approached the State Alforney’s office 1o undersiand the nature of the advice
given to the department: Adv, Ditira would only meet with ENS to discuss the project
and their advice to the FSDA, if Mr Thabethe walved his right to legal privilege. ENS
requasted Mr Thabelhe to waive privilege in this instance and alow us to interview
Adv, Ditira but he refused ENS accese to the State Attornay, indicaling that he did nat
have the authority to waive privilege. When it was expiained to Mr Thabeihe that he
did have the suthority to waive privilege, he &til would not allow ENS access ta the
State Attorney. We were therefore unabie to establish the nature and extent of the
advice the FSDA received from the State Atiorney.

2.2.32 In terms of the second agreement, the depariment's annual centribution to this project
is R114 milion per annum for three years. The contract was initiafly intended to run
over the financial yaars 2012201 3, 2013/2014 and 2014/2015,

2.2.33 Mr Thabethe indicated that he did not sign a contract with Parag, tr;e company with
the actusi expertise, but rather signed it with Estina betause Estina is a company
registered in South Africa, unlike Parag, which is a company registerad in India. Mr
Thabethe believed it important o have = Soutty African company as & counterpart for
this, project becausa if there was 2 problem he would have legal recourse to a South
African entity. When questioned about Estina’s financial status, it was clear that Mr
Thabethe had no idea if Estina was a company of means of if the company had only
recently been incorporated.

The prescribed procurement process

2.2.34 Procurement in the public sector is guided by varous legisiative provisions, The
Constitution in section 217( 1) sets out the guiding principle that all public procurement
should comply with, "When an organ of state in the national, provineiat or focsl sphere
of govemmen, ...... contracts for goods or services, it must do 50 in accordance with
& system which is fajr, equiiable, transparent, competitive and cost-effective”.

2.2,35 The Public Fihance Manzagement Act’ (PFMA) in saction 38(1){a)(iii) states that, “the
accounting officer for a depariment, ...... must ensure that the depariment
meaintains an asppropriate procurement and provisioning system which s foir,
equitable, transparent, compelitive and cast-effective”

¢ Act 1 of 1995
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2.2.36 Section 18A of the Treasury Regulations issued in terms of the PFMA sets oyt further
guidetines lo accounting officers in how 1o set Up Bn appropriate procurement and

provision system.

management system should be fair, equilable, transparant, competitive and cost.
effective and that it should compiy with al) relevant legisiation. in its section 1.3 titled
“Scope of Application® the policy states that, “The SCM policy covers the Blanning for
acquiring, manegement and disposal of &l goods and services....The policy
fepresents the minimum standards which employoes are expected to achieyve jn thair
procurement activities, This policy is applicable o ajll emplcyees ... from the dale of
approval by the Accounting Officer” In terms of section 3.3.1 of the depariment’s
policy competitive hids should be invited for all procursment ahove Rsgg Doo
{five hundred thousand rand). Section 3.5 of the policy staies that the accounting
officer may deviate from the prescribed process in only three circumstancas:

s First circumstance, it is impractical to invite competitive bids becayss thare is an
€mergency or an urgent matter that needs to be resoived

* Second circumstance, the service Provider is a sole provider, the service provider
must provide an original affidayit stating this

*, Third circumstance, in exceptional cases sych as repairs and maintenance of

equipmant, plumbing services, schoo! uniforms, medical services and medicine

eic.

2.2.38 According o the depariment’s poiicy ons of the accounting officer's duties is to
ensure stricl adherence to the guidelines provided in the policy; Mr Thabeaihe jg the
department’s accounting officer, The policy further states that it is one of the chief
financial officers dulies 1o ensure that the department's brocurement policy js
implemented effectively; Ms Dlamini is the dapartment's chiaf fnancial officer,

2.2.39 Mr Thabethe confirmed that o procurement process was followed in appointing
Estina. He confimed that he dig not procure the services of Estina through a
competitive bid process. This was a clear contrevention of the supply chain
management policy, which requires that competitive bids should be invited for ali

precurement above R500 000.

¥ Sea Exhibit 11A
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2.2.40 Mr Thabethe approved an, "APPROVAL TO ACCEPT THE PROPOSAL FOR THE
ESTABLISHMENT OF INTEGRATED DAIRY iN VREDE FROM ESTINA® on § July
2012, see Exhibit 12, This is the same dais on which the second agreement with
Eslina was signed. Exhiblt 12 is in effact an authorisation o deviate from the nermal
supply chain management process. The reason/s for deviating from the prescribed
procurement process is not clear from the datn.ifnsnt Mr Thabethe Signed. Further,
the department's supply chaln management policy ailows for deviation in three
specific circumstances, the present case did not involve any of thess circumstances:
this was neither a case of an emergency procuremant nor was Estina a sole provider
nar was this an excepfional cass,

2.2.41 We interviewed the following witnessss who confirmed that no formal procurement
process was followed In appointing Estina:

*  Mrs Mngomezulu, the FSDA's head of procurement ~ accerding to her, the FSDA
executive appointed Estina

» MrGama, the FSDA's BEC chairpersen, indicated no procurement process was
followed and that Mr Thabethe dealt with the Esting’s appointment

»  Ms Diamini, the department's CFO and BAC chairperson, alse confirmed that no
procurement process was followad,

2.2.42 Mr Thabethe stated that it Was unnecegsary to follow Ij- procurament process in this
matter since no other local milk praducer had indicated interest in thig project. He
staled that various role-players in the milk industry, including  varipus private
companies had been approachad regarding the Mohoma Mobung Strategy but they
had indicated no interest in the dairy project. These private milk producers were
Invited to public meetings at which tha department discussed its plans and interested
Parties could indicste their interest in becaming involved in these projecis, Mr
Thabeihe said he conducted these presentations in the lafter part of 2011 or aarly in
2012, =o if private mikk producers in South Africa had been inlerested in the dairy
project they would have Indicated their interest. He stated it was not necessary to use
a public procurement process like = tender because no companies in South Africa

expressed an interes! during his road show.

2.2.43 ENS reviewed Mr Thabeihe's Mohoma Mobung Strategy presentation; it containg Jiitle
mention of a dairy project and certalnly no mantion of g project of the size of the one
engaged in with Estina. ENS explained that the purpose of a public tender was tp
advertise the deparimant's Intention to engage in this typs of project, including the

o
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on exactly when and which private mitk producers were spproachsd,

process bacause Estina wes not a service provider. Estina Wag a partner that hag
agreed to invest in a project with the department. Further, Mr Thabethe indicated that

company that wouli benefit the community (as opposed to the depariment) and
hence & procurement process was nol required, Mr Thabethe's Comments ciearly
indicats that he procured the services of Estina in a manner that directly
contravened the department's supply chain managsment policy, neither were
his actions consistent with the PFMA or section 217(1) of the Constitution,

2.2.46 Mr Thabethe further justified his actions by stating that he has the authority to deviate
from the supply ¢hain management process and 38 such he had signed Exhibit 12,
aven though the supply chain management process was not relevant, Ha implied that
even though the supply chain Mmansgement process was not relevant, ha signed the
document so that he would be acling regutarly If it wag later found that the Supply
chain management process was relevant.
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feasonable manner when ¥ was justified, he reveried to his Pravious justifications of
the supply chain management process not being refevant.

2.2.48 When it wag Put o Mr Thabethe that the authority to deviate siated no reason
justifying the deviation, he stated that it was not fecessary to substantiate the
deviation because the supply chain Management process was not relevant
Nevertheless, Mr Thabethe was of the apinion thal the following statements in the

improve mifle productivity locally, provinclelly, nationally sng hfsmanbne!fy. The
FPARAS are already experienced and knowledgeable on Internationst
Marketing......which will Serve as an added edvaniage for the project. The PARAS are
imternalionally racognised gnd wauid like lo mainisin that recognition. it fs against this
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It should ba clear from this extract that none of the averments made in the document-
fall within the three clrcumstances, sst out In the Supply chain management policy,
that would support a deviation from the prescribad procurement procass.

2.2.49 Mr Thabethe further indicated that he could not understand NT'g interest in thig

project because NT had appraved various projects that had bean concluded on a
similar basis with other companies. He further mentionad that the Auditor General
had reviewed the process followed in this project and had had ng concerns related fo
the project or the pracurement process followed. He repeatadiy draw comparisans
betweaen the Vrade project and various other projects where no Procuremsnt process
was followed. The projects he mentioned were the VKB, Hoopstad and Gariep
projects. Mr Thabethe did not provide any subsstantiation for his avermenls that NT or
the Auditor General had previously approved these projects.

The lease agreements in respect of the land for the Vrede Dairy project

2,2.50 On 12 Sepiember 2012, the Pramier of the Free Stafe Province signed a *Delegation

2.2.51

of Authorfty” (DOA) in favour of Mr MJ Zwane, the MEC for the Free State
Bepartment of Agriculture, The DOA is in terms of the Free State Lang Administration
Act, the daelsgation, attached as Exhibit 14, siates that,

“Following advice from the State Law Aavisors, you are hereby assigned the
authonty, in terms of Section 5 of the Free Siste Land Adminisiration Act, 1998, 1o
consider and sign the proposed Agresment between the Depariment of Agriculture
and the Phumeiels Municipality relating to the assignment of the Municipaiity's rights
and obligations in terms of various rental agreements relating ta communal fand o
ihe Departrnent of Agricufture. .. The decision should be taken in consullation with
the MEC for Public Works, auly delegated by the Executive Council, "

On 12 Sepiember 2012, Mr Zwane the MEC for the Free State Department of
Agrieuliure signed a DOA in favour of Mr Thabethe. The DOA is in terms of the Free
State Land Administration Act, the delegation, aitached as Exhibit 14, slates,

“Kindly ba advised that you are heraby sssigned the authority, in terms of Section 5of
the Free State Land Administration Acl, 1998, to consider and slgn the proposed
Agreement bstween the Depariment of Agriculiure and the Phumelels Municipality
relating 1o the assignment of the Munfcipality's rights and obligations in terms of
various rental agreements relating to communal land, o the Department of
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Agricuiture. ... This decision sh ould be taken in consuffation with the MEC for Public
Works, duly defagated b y the Executive Council,”

2.2,52 ENS undarsiands that the Phumelala toca) Municipality owns the fand on which the
Vrede Dairy project Is now being established. Prior to October 2012, the municipality
leased the land to four commercial farmere and signed lease agreements with these
farmers. The leases were dus 1o conclude in 2013, though the exact details are not
ciear 1o ENS, Around 1 October 2012 the municipality, the FSDA and the four farmers
signed addenda to the original lease agreements, The addenda {o the Jsase
agreements are altached as Exhlbits 14A, 14B, 14C and 14D. Iy the four addenda

' signed between the municipality, the commercia) farmers and the FspA it le stated
thal, “the Municipelity has assigned #ts rights and obligations in ferms of the lease
Agreements signed with the famers to the Provincial Government which has
thereaftar delegated andfor assigned 1o the Department of Agricultune. .. the
Department of Agricutture has accepled the assignment ... the Partiss fo the legse
agreement and the Depaniment of Agriculiure have agreed that the iand wif now be
the responsibity of ihe Depariment ... and further that the land will he handed over o

represented the FSDA in signing these lease addenda. in terms of these addenda the
FSDA would take responsibility for the land and the commercial farmers agreed to
vacate the land by the end of March 2013, 50 that the land coulg be handed over to

the Vrede Dairy project.

2.2.53 At the end of our first interview with Mr Thabethe, ENS requested copies of zi| lease
agreements related o the land on which the project was te be established. Mr
Thabethe was asked clearly several times whether or not g 99-year rent-free loage
had been signed with Estina. He was clear that such a lease had not been signed and
that the land would be leased and probably given to the Vrede Dairy project ones i
was estabiished. Howaver, in betwaen our two inferviews with Mr Thabeths, another
departmant official provided us with 8 copy of the 98-year rent-free lease concludad
between Estina and the department, see Exhibit 15,

2.2.54 At our second inferview with Mr Thabethe, he provided us with copies of Exhibits 14A
to 14D but he did not provide us with a copy of the Estina lease, ENS then confronted
Mr Thabethe with the Estina lease and quastioned why he had denied its existence.
Mr Thabethe responded ihat the lease had been given to the Vrede Dairy projest ang
that there was no inconsistency between his comments in the two interviews, Mr
Thabethe rafused to acknowledge that he had denied the exislence of the Esling
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Isase and had misrepresented the sxistence of the leage agreement, The
transeripts of the two interviews clearly indicate that Mr Thabetha denied the
existence of the Estina leasa repeatedly during the first inferview.

2.2.55 In effect no project exists, the Agri-BEE entity named Mohoma Mabung Diary (sic)
Project Pty Ltd was only incorporated on 11 October 201 3, see Exhibit 18,

2.2.56 The lease agresment is signed bul it is not dated. The Jease agreement is however
concluded between the FSDAZRD and Estina, Mr Thabethe represented the

FSDARRD,
Cansultations with the Free State Auditor General's Office

2,2.57 ‘The Free Stale Office of the Auditor General ( FSAG), as part of lig reguiarity audit for
the 2012/2013 financial yesr, reviewed the Vrede Project and Payments made fo the
service provider; a copy of the report is atiached as Exhibit 17,

2.2.58 We interviewed two officials from the FSAG;

¢ MrWeidemann, @ manager involved in the audit of the FSDA
* Mr2Zwane, a senior manager in charge of the audit of the FSDA.

2256 Ut wes clear from our interviews with.the FSAG that the deviation from fthe
procurament process by the FSDA in respect of the Vrede project was nol considered
In any detail. The FSAG aceepted the aithority to deviste from the prescribed supply
chain menagement process documeant that was presented to them by the department
without question, see Exhibit 520, The FSAG did not interrogate the departmeni's
actlons to determine if they ware reasonabie or justifiable,

2.2.60 The FSAG focussed on whether the department correctly sffectad the transfer
payments made in respect of the Viede Project and other projects that were
concluded in @ similar manner, The FSAG indicated that approximalely nine other
projecls are dealt with in a similar manner by the FSDA&RD. The FSAG indicated
that there was weakness in the leve| of overgight the FSDARRD exercised over jts
projects. The FSAG made the following comments in its “Report of the Auditor
General on the financial statements and other legal and regulsiory requirements of
Vole 11 ~ Depanment of Agﬁc&ﬁms and Rural Deveilapment for the year ended 31
March 2013” under the saction *Transfer of funds”,
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2.3

2.3.1

232

233

234

‘35, The accounting officer did not meintain appropriate messures o ensure thaj
fransfers and subsidies to entities were spplied for their infended pumposes, as
required by TR&.4.1

Witness interviews

After our first interview with Mr Thabathe we approached Estina's direcior, Mr Kamai
Vasram, 1o discuss the project with him. Mr Vasram ig Estina’s only director, Mr
Vasram would not agree to an interview with ENS ang stated that Estina wag bound
to canfidentizlity in tarms of the agreement signed with the depariment, We requesied
that Mr Vasram produce the agreement giving rise to his duty of confidentiality: mr
Vasram ignorad our equest and we were not provided with 2 copy of the agreement.

At our second interview with Mr Thabethe, we requested himn to waive confidentiality
and facifitate 2 meeling betwesn ENS and My Vasram. Mr Thabsthe refused to assist
ENS and slated that we should conduct our own investigation without his assistance.

Mr Thabethe further refused to waive his right to attomey client privilegs so thai we
couid interview Adv Ditira, of ihe State Attorney's Office, We wished fo interview Ady
Ditira in respect of the advice she gave Mr Thabethe and the ¢ SDA&RD in respact of
this procurement process and the second contract signed between the departmant

and Esfina.

As stated earlier, we requested the contart detaile of the Paras CEQO from Mr
Thabethe. Despite our requesis we were not provided with the contact detsils or the
name of the Paras CEQ. ENS was therefore not abls to contact the Paras
representativas that Mr Thabethg alleges he deaft with during this Procurement
process. ENS Is thersfore nat able to confirm whether or npt Paras i actually

involved in thig agreemant,
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24

2.4.1

242

2.4.3

2.4.4

24.5

Conclusions

Throughout this Investigation, It was clear to ENS from the interviews we conducled
that Mr Thabethe has played a pivolal role in the Vrede Froject He identified the
seivice provider Paras and visited India within 2 menth of being appointed as HOD of
the FSDA. He later signed the first agreement with Estin2 on 7 June 2012 bsfore
Provincial Exco had approved the project. Mr Thabsthe made no attempt to follow a
competitive bidding process’ this was In clear contravention of the depariment’s

supply chain management policy, which required a competitive bidding process.

it appsars that the autherity to deviate from the prescribed procurement process
document was signed after the depariment obtained advice from the State Altomey's
Office; prior to that no aflempt was made to engage in any supply chain management
procese. This devialion was not sanctioned by the depariment's Supply chain
managemerd policy because it did not fall within the exceplions recognised in the
policy. It further appears that Mr Thabethe signed a second agreement with Estina
after oblaining input from the State Attorney's Office,

Mr Thabethe has been involved in every stage of the identification ang appointment of
Estina/Paras. As the accounting officer for the department, he Ultimately bears the
responsibifity of ansuring that the department has a procurement system that is fair,
equitable, transparent, compstitive and cost-effective as set out in section 38(1)(a)(ii)
of the PFMA. He is further responsible for ensuring that his depariment procures in
lire with its supply chain management palicy as well as the PFMA, the Treasury
Regulations and section 217 of the Consfitution. Mr Thabethe dig not follow the
requirements of the department's supply chain management policy, the PFMA, the
Treasury Regulations or the Constitution. Mr Thabsthe was consistent and adamant
that he believed it was not hecaseary to follow a supply chain management process in
this project. Mr Thabathe's reasoning was howaver net convincing on closer
fuestioning.

ENS could not obtain clarity on whether or not Parss Is actually invalved in this
project. Mr Thabethe would not {acifitate @ meeting betwesn ENS and Esling; ha
further did not provide us with contact details for the CEO of Paras,

Mr Thabethe aileged that he provided locat service providers with an opportunity to
indicate their irterest in this project during his Mohuma Mobung Strategy roadshow,
which he alleges took placa Jate In 2011 or sarly in 2012. 1§t is unlikely that Mr

_;;_
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Thabethe canvessed local service providers regarding the project bacause the
Mahuma Mobung Strategy document contains little detail regarding the dairy project,
Further, the document presented to us by Mr Thabethe is dated June 2012 by ihat
time he had siready engaged the services of Estina o the diary project.

245 Mr Thabsthe denied the existence of the 99-ymar reni-free lease, concluded beiwsen
the department ang Esting, ic the investigation team. We have obtzinad a copy of the
lease; this was a clear misrepresantation by Mr Thatethe,

2.4.7 Mr Thabethe indicated that the department has followed the same pracurament
process or lack of procurament process in at least three other projects; they are the
VKB project, the Gariep project and the Hoopstad project.

2.4.5 In our mandate letler, ENS was requested to establish if the Viege project was an
approved PPP amangement or a sole provider arrangement; we were further raquired
to verify whal supply chain management process was followed in appointing the
service provider, Eslina/Paras. The Investigation has reveated that the Vrede project
Is neither 2 PPP nor a sole provider arrangement. Mr Thabethe was clear in his
interviews ihat he did not follow any supply chaln management Process. He signed an
authorisation 1o deviate from the prescribed procursment process because, in his
opinion, he is authorisad to deviate from the procurement precess when he deems i
appropriate, He signed the authority to deviate without believing it was necessary or
relevant or required i this instance. Mr Thabethe was also not clsar on the grounds
that justified him deviating from the praseribed process, in his epinion it was sufficient
that he had decided that a devialion from the prescribed process wag appropriate,
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3
3.1

311

3.1.2

313

314

315

The budget allocateg to the Vrede Project
The alfocation of funds to the project

According o the agreament between FSDASRD ang Estina, the depariment Is
required fo pay R114 milfion in respect of the project annually for 3 ysars. These
contributions were dug o start in the 2012/2013 financial year ang end in the

2014/2015 financial year.

The deparment enly obtained R30 miliion for the Vrede Project in the 201212013
adjustiment budget, see Exhibit 19, thereby leaving a shorifall i its Contribution
towards the project in the first year. 1t is not clear & this means that the tdepariment
intends to eontinue to make Payments beyond the 2014/2015 financial year, although
our interviews with Ms Dlaminj, the FSDA&RD's CFO, Stiggest that the depariment
will continue to make Payments until Its conirbution of R342 million has been

invested in the project.

with My itumeleng Moses, the F8PT's Senior Executive Manager for Sustzinable
Resource Management; he js responsible for the provingial budget,

In the 2013/2014 financia! year, the depariment budgeted far-the \reda project as
follows:

* R53.95 millien to be obtainad from the CASP grant
¢ RE0 million to be obtained from the department’s equitable shars (MTEF
allocation), see Exhibit 20,

Ms Dlamini indicated that the department would continus fo fund the project on this
basis in subsequent years; part of its contribution being sourced from the CASP grant

and the ramainder being obtained from the department's equitable share,
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to implementation, Mr Thabetha stated that he had mada Sure that he included
provision 15.3 in the contract with Estina, which wouid aliow him to extricata the
department from the Project, if the funds for the project were not obtained. Further, Mr
Thabethe indicated that there was nothing Wrong in signing the agreement with
Estina/Paras without having the necessary funds available, He indicated that jt was 3
normal process to sign an agresment with @ servica provider and then to laler
makes plans to finence the agreement.

3.1.7 As a result of NT's intervention and the Nationa! Department of Agriculiure, Farestry
and Fisheries’ (DAFF) review cf this project, DAFF has refused to release further

3.2 Oversight over the finances of the project

321 In our imerview with Ms Diamini, we questioned her on the departmant's level of

appropriate. According to Ms Diamini neither she nor the department has access (o
Estina's bank account or financial systems so the department has no transparemcy on
how its funds are being uliised. The AGriBEE entity is not operating as yet ang does
not have He own fAnancial &ystems, so Estina is respansible for the financial

Mmanagement of the project.

322 Payments are made o Esting based an progress reports Submitted {o the
depariment, In the Progress report Estina indicates the funds it wil require during the
next period and these funds are then deposited into its bank agccount by the
depariment. Payments are not based on deliverables deﬁverec_l. nar are there billg of
quantities or milestope evalualions substantiating furiher payments.

3.2.3 Ms Diamini provided us with a copy of Estina's cash flow repert and projectiong for

does not set out what has been delivered {o date nor does i account for how funds,
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3.24

325

3286

3.3

3.3.1

alresdy invested, were utilised. In terms of seciion 15.10.1.2(c) of the Treasury
Regulations, 2 department should nat make prepayments for goods and servicas.

We wers also provided with various monthly financial Progress reports, the most
recent report is daled 28 February 2013, and it Is aftached as Exhipijt 22 In this

contributed R7.9 million towards the profect. There js no way for the department 1o
verily if Estina made this contiibution to the project.

The agreement signed betwsen the department and Esting is not ciear on when
Estina s required to makea jts contribution in this project, According to Mr Thabethe
the R342 million invested by the department will be used to establish the entira
preject, ail except the processing plant: apparently Estina’s funds will be used to
establish the processing plant.

In conclusion, it is clear fhat the FSAG was comect in indicating that Mr Thabethe
does not maintain appropriate measures to ensure that funds fransferred tp entities
are epplled for their intended purposes, With the department's lack of oversight over
the finances of the project, we are not able o @scertain whether Estina has made any
financial contribution towards this project. According to Exhihjt 22, Estina has
invested funds in the project but there s ne oblectiva way of ascerlaining if this
investment actually occurred, We ara further not able to comment on how funds

invested by the depariment were spenl,

Payments fo date on the Vrede Project

* On12June2012g payment of R30 million

* On16Aprl 20135 Payment of R84 million was refused by Provineia/ Treasury,
Pravincial Treasury agreed to bresk the R84 million payment into three smalier
payrnents:

o On18April 2013, a Payment of R 34.95 million
o On 23 Aprit 209 3, a payment of R 30 million
© On 30 April 2013, a payment of R 18.05 miltion.

=
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‘We daciined the request from Agricuiture for a R84 milion (one payment} and
sgread thal The R84 mitlion would be divided in three payments {which was
implementsd). My view is that Agric Dep! captured the Re4 million perore getling

3.3.1 We obtainad supporting BCT payment approvals from Mr Mabilo in respect of ai| of
the payments made o the FSDASRD in respect of this project, they are atiached ae

foliows:

* On1i2June 2012, a payment in the amount of R30 million was approved: the
BCT payment approval is attached as Exhibit 24

* On16€Apr 2013, 2 payment of R84 million was reiused by Provingiaj Treasury,
Provincial Treasury agreed to break the R84 million Payment into three smaller
Payments, there is no BCT document for this paymerit

*  On 18 April 2013, a payment in the amount of R 34,95 million was approvad; the
BCT payment approval is attached as Exhibit 24

« On 23 April 2013, a payment of R 30 miilion was approved; the BCT payment
appraval is attached as Exhibit 24

*  On 30 Apri 2013, a Payment of R 19,05 milion was @pproved, the BCT payment
approval is attached as Exhibit 24,

-

3.3.2 1t conclusion it therefore appears thal to data the department has invested R114
mitlior: in the Vrede project,

34  Conclusions

34.1 In terms of its agreement with Esfina, the FSDA&RD is required to contribute R114
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34.2 The FSDARRD intends to fund the project from Rs equitabls share budgef a8 well as
from the CASP grant it receives from DAFF, the breakdown is set oyt below;

*  R53.95 million from the CASP grant _
e R&0 miltion from the depariment’s equitable share.

34.3 The FSDAGRD deposits project contributions directly into the bank account of Estina;
the depariment has no oversight over the bani accounis of Estina, The department

3.4.4 ENS established that a total of R114 million has bsen paid to Estina in respsct of this
project.
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4

4.1

4.1.1

Beneficiaries of the Vrede Dairy Project .

Project beneficiaries

No beneficiaries wers ideritified for this Project untiil the igsue was raised by DAFF
after its visit to tha Vrede Dairy project site in August 2013, A @ result of its visit 1o
the project, Ms Elder Mtshiza (Ms Mtshizaj, the DAFF casp grant co-ordinator made
A recommendation to the DAFF Director General that the CASP grant be withheld
from the project. The saliant pant of Ms Mtshiza's roport reags as foflows,

"4. Recommendations

() The province must conduct proper feasibility study;

) The province must develop & businass plan for the profect:

(#) The provines must condugt 5 biclogicaf impact study:

(v} The province must get approval for water rights for the project:

V) The province myst outline clearly who the 100 Smallholder famess are and
mobilize and structure them aceordingly

(v} The R&3 million aflocsted from CASP jn 2013/2014 pe withdrawn from the
Project and be directed io incomplele projects in the Provinee and (o
smeitholder famears.._*

scrambie to find beneficiaries for this Project when DAFF indicated that it would be

respect of this project.

? This wes confirmed by Ms Meyer the FSDALRD Projsct co-ardinator

-
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has drafted criteria to assess the suitability of the potential berieficiarias and has
indicated that the fist of beneficiaries provided o ENS will not be the final list. Her
beneficiary asssssment criteria document is aftached s Exhiblt 26. In the document
she inler afis sels out the following criteria for excluding bensficiaries:

*  The beneficiaries should not be governmenl officials ;

*  They shouki not have criminal records |

* There should be no tdouble-dipping

* The beneficiarias should be of 2 suitable age 1o farm

*  They should be South African citizens that reside in the Vrede, Meme| or Warden
areas,

415 Using these ciileria ENS compleied a preliminary assesement of the potential

418 As previously mentioned the AQHBEE entity was only incorporated on 11 Ogtoper {

these beneficiaries will become diractors of the entity,

4.2  Conclusions )
|

4,21 No benaficlasies were Identified for this profect until the issys Wss raised by DAFF
after its visit lo the Vrede Dairy project site Jats in August 2013, Mg Msyer confirmed
that the department siarted to engege the pubiic in order to secure beneficiaries in

August 2013,
422 Mr Thabethe indicated that tha bensficiaries for this project were identified following

three towns making up the Thaho Mofutsanyana District Municipality. Mr Thebethe
wag not able to specify if any criteria wers used o identify the beneficiaries of the
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423

5'1

5.1.1

§.1.2

513

5.1.4

To date only 80 of the projecied 100 potentia beneficiaries have been identifiag.

Value for monaey to the State an the Vrede Dairy Project

AgriSA report on Vrede Project

*  Preject Proposal
¢ Business Plan
¢ Feasibility Study

Mr Maree was requested to review the documents to determine:

* The reasonableness of the costs qunied in the documents

¢ Whether there was/would be any benefit for govermnment in the brojeet — thys
value for money spentinvested

* Any other concems fegarding the feasibility or susiainability of the project.
Mr Marea's ful] feport is attached as Exhibit 27,
Mr Maree conclusions and fécommendations are set out balowr

Conclusions and concerns:

comments arising from the review:

Al three documents lacked the information fequired lo carry oyt g Proper analysis of
the project: for exampie, information pp the detaied costing for 8qQUipment,
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are rafsed:

- The stugly does not ﬁ?dicafs, with respect to the bulldings, whether local weather
and elimatic conditions wera laken into considerstion

= The purchasing of cows information is very academic, but makes no mention of
the foifowing:

@ What type of cows will be sourced
e Whers the cows will be Sourced
o When the cows wit be boughi etz

- A funther concem srising from this is the avallabilily of cows, since cows ang
Prégnant heifers are scarce; lurthermore, current astablished produgers buy the

made for 8 B2KW tractors, slttiough it is not mentioned again, Furthermore the
price of the indwidual preces of equipment js facking.

= ln terms of irrigation waler, there is an overabundance of academic Jargon
although the major voncemn is the availabilily of water and the ficensing of the

water rights,

- Intenns of silage, using a conlractar o make {he silage would pe econmmended
over producing &, since the production cast and the cepital dutlay would pe lower.

= In lerms of animal nufition, the feeding requirements for the different calegories
of animal also diffar, The services of an animaf nutntionist Shouiy therefore pg

Sourced 1o compile a proper feeding requirement,

- One crucigl point which /s also not noted in the Teasibility Study is possible |
contingency plans with regards o electicity cost and supply. The cost of
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o The same applies tg the other teity equipment — the projected costing is far
100 high for the quantily of milk fo be processed.

8.2 Conclusions and Racommandations
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5.2.1

The unnecessary academic Jargon should be removed from the feasibility stugy,

which should then.be.reworked {o-conform-to- the principles of & Téasibiity study,

To slaborate more, one should note that a feasibility study should alse Include
the foliowing (not an exhaustive Usi), which wes foung tacking or not weil defined

in the case for the Vrede Dairy Project:

© An analysis of the markel for both the primary production and the
meanuiactiring level

o More clanly on ths business mode! and comparisons with other possible
models

o Forthe processing uni, a markeling ano sales strategy where absent

o Litlle menlion is mads of the management and personne! requirements and
siructure
Environmental issues where not adgressed

o Crllical risk factors ware absent and shouid be included in a feasibilily study
In terms of the financiat performance the leasibiifty study incluged én income
stalement. However ihe foliowing financial documents, with profections ang
assumplions, should also have baan mcluded: balance sheet, cash flow
statement, and & break-sven analysis

o Atime-schedule for the project should form pert of feasibility study.

]
The profit and loss or income statement should be more detsilsd, with the
primary dairy production and the processing unit being Separaled, in order tn
make more meaningful comments on the income stslement in terms of industry

benchmearking.

In terms of risk associsted with this yve of project, i is recommendesd (o
determning a feasible exjt stralegy as well. WH! there be 8 reasonable chance fo
recover the money investment should ihe Project not come to fruition? The
market risk for the menufactured products should have afso besn discussed in

the feasiilily siudy.

In canciusion, it is not recommended to continue with project in its current state
since government will nol receive valve for money. The cosls &re not reasonabla

or marke! ralgtad,”

Mr Marea is of the opinion that the Vrede Dairy project is risky. Furthar, the costs
associated with the project are very high and he believes there is a good probability
that the State will not raceive value for money on the project in its current state.

‘;;.__.__;
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6.1

g.1.1

6.1.2

6.1.3

The state of the project
ENS' visit to the Vrede Project site

in Ociober 2013, ENS visited the Vrede Dairy project ske accompanied by Mr
Thabethe. At the site it was clear that various buildings were in the process of being
erecled, We were aiso shown tha approximately 350 cows that hsg already been
purchased for the project. We met two Esting officials charged with the day-io-day

manegement of the project.

It was clear to us that the Estinz officials had 3 good idea of how the project would
unfold and they also had project plans, which were not in the possaession of the
depariment, We requested copies of the project plans but these ware not furnished o
us, We oblained varous photographs of the prograss to date; they are set out halow.

Approximalely 351 cows have been purchased for the project so far. One cow is in-
mitk, 116 cows are pregnant, there are an additional 208 adult cows and 28 juvenfles.
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g

6.1.4 The consiruction of the milking parfours, pictured above

. Was underway when we
visited the Virede project site an 11 October 2013, According to Mr Pragad the milking
parlour would be completed at the end of November 2013,
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6.1.5 The first cow shed was at an advanced stage of construction whan ENS visited |hg
Vrede Dairy Project site in October.

€.1.6 The second cow shed is alse al sn advanced stage of censtruction, . a total of four
sheds will be constructed in total, The siiage store was aiso complate when. we visited
the project ske,

81.7 ENS cannot comment on the current financial status of the project. To date, the
department has paid R114 milion lo Esting in tems of the agreement This
cantribution howsver only covers the funds that were due by the depariment during

DS |
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6,2

8.2.1

6.2.2

the 2012/2013 financial year, The department has not paid any of the funds due in the
2013/2014 financial year. DAFF also Informed ENS that it withheld its cASP
confribulion towards the Vrede Project for the 2013/2014 financial year, It Is therefors
likely that the project is experiencing cash flow difficullies.

Conclusions

During our visit {o the Vrede Dairy project site, which took Place in October 2013, it
was clear that progress was being made on the construction of buildings and that o

number of cows had been purchased.

ENS was nol provided with sccess 1o the financial records of the profect and as a
result we are not able to comment on whether the project is progressing. To date the
depariment has only invested the funds it was required fo invest in the 201212013
financial year; no further payments have been made {o cur knawledge. Itis therafore
likely that tha project may be experiencing cash flow difficuities.
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7.1

711

712

7.1.4

Qverall Conclusions

In terms of National Treasury's mandaie lo ENS, we were requested to investigate
various aspects of the Vreds Dalry Farm Project; we sel out our averall conclusions

below.

Conciusions on the supply chain management process followed

Mr Thabethe played a pivotaf roe in the Viede Project. He identified the service
provider Paras and visited Indis within a month of being appointed as HOD of the
FSDA. He later signed the first agreament with Estina on 7 June 2012 before
Provincial Exco had approved iha project. Mr Thabethe made no altampt 1o follow a
competitive bidding process; this was in clear contravention of the departrent's
supply chain management policy, which required a competitive bidding process,

On & July 2012, Mr Thabelhe signed an authority te deviate from the prescribad
procurement process but the deviation was not supported by the depariment’s sipply
chain management policy: the reasons set ot for deviation did net fail within the
exceptions recognised in the department's supply chain management policy. The
investigation has reveszied that the Vrads Diary praject is neither a FPP nor a sole
provider arrangement.

As the accounting officer for the department, Mr Thabethe ultimately bears the
responsibility of ensuring that the department procures in line with jts supply chain
managemant policy as well as the PFMA, the Treasury Regulations and section 247
of the Consfitution. Mr Thabethe did not follow the requirements of the depariment's
supply chain management pollcy, the PFMA, the Treasury Regulations or the
Constitution. Mr Thabethe is of the opinion that he has the discretion to deviate from
the supply chain managament policy when he deems fit. He signed the authority to
deviate without balieving it was necessary or relevant or required in this instance. Mr
Thabethe was also not clear on the grounds thet justified him deviating from the
prescribed process, in his opinion it wes sufficient that he had decided that a
deviation from the prascribed process wes appropriate,

Mr Thabethe indicated that the depariment has followed the same procurement
process or lack of procurement process in el least three other projects: they are the
VKB project, the Garlep project and the Hoopstad project.,

==

DC-64




National Treasury 44
Report on the Investigation into the Vrede Project

7.1.5 ENS could not obiain clarity on whether or not Paras is actually involved in thig
project,
7.1.8 It Is untikely that Mr Thabethe canvassed local service providers o determine i thay

were interested in this project, given the content of his Mohurng Mobung Strategy
document, the dale of the document and the date of Estina's appointment.

7.7 Mr Thabethe denied the existence of the 8B-year rent-free leass, concluded betweer
ihe deparimant and Estins.

7.2 Conclusions on the funds committed to the project & its source

7.2.1 In terms of its 2greament with Estina, the FSDALRD is required fo contribute R114

mikion towards the Vreds Deiry project annually for a period of three years, starting in
the 2012/2013 financial year. At the time that Mr Thabethe signed the agraement no
budgetaiy zliowance existed for the project in contravention of sectign 38(2) of tha

PFMA,

7.22 The FSDA&RD intends o fund the project from its equitable share budget as wali as
from the CASP grant it receives from DAFF, the breakdown is set oyt helow:

s RS53.95 million from the CASP grant
»  RB0 million from the depariment's equitable share.

7.2.3 The FSDAGRD deposits project contributions directly into the bank account of Estina;
the department has no oversight over the bank accounts of Estina. The depariment
has no overeight over how its funds are spent nor is it able to verify that Estina has
made any confributions {owards this project,

/.24 ENS established that a tolal of R114 million has been paid to Esting in respect of this
project.

7.2.5 ENS was not able o estabiish i Estina has made any coniributions towards the
project's funding,
Investigate the reasons and supporting documentation for the BAS payments
meade in excess of the R30 million

7.28 We have veriflad the payments made to Estina and we have oblained the payment
authorisation documents that were in the passession of FSPT, FSPT hag disbursed
four amounis totalling R114 million to the FSDALRD In respect of this project,
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7.3

7.3.1

7.3.2

7.3.3

7.34

T4

7.4.1

7.5

7.5.1

Conclusions on the bensficiaries of this project

No beneficiaries ware identifisd for this project untll the issua was raised by DAFF
after its vigit fo the Vrede Dairy project site late in August 2013, Ms Meyer confirmed
that the depariment started to engage the public in crder to secyre beneficiaries in
August 2013. It should be noled that the second agreemant wiih Estina was signed
on § July 2012,

Mr Thabethe stated that the beneficiaries for this project were identified following
consultations held with the public. The beneficiaries are "farmers” or *persons who
indicated an interest in farming” from the areas of Memel, Warden ang Vrede, the
three lowns making up the Thabo Mofutsanyana District Municipafity, Mr Thabathe
was not able to speciy if any criteria were used to identify the beneficiaries of ihe
project, According fo Ms Meyer, the FSDAZRD project co-ordinator, na criteria were
used to identify the beneficiarias,

To date only BO of the projecied 100 potential beneficiaries have been identified and
concems remain about how they wers identified.

The AgriBEE entity was only incorporated on 11 Ociober 2013 with Mr Vasram,
Estina’s director, as if's only director; none of the current beneficiarizs are fisted as

directors,

Conclusions on whather the state will receive value for money

Mr Maree, a senlor sconomist at AgriSA assessed the Vrade Dairy project
decuments. He conciuded that the State should not continue with the project in is
current state since government will not receive vajue for money, ae the cosis
associated with the project are neither reasonabie nor markst related. In his opinion
the Vrede Dairy project is risky.

Concluslons on the cumrent state of the project

During our visit to the Vieds Deiry project site, which topk place in Ociphar 2013, it
was clear that progress was being made on the consiruction of buildings and that a
number of cows had besn purchased. The two Estina employees on site had g good
understanding of how the project would unfold; they also possessed project plans,
which were not in the passession of the depariment.

=
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7.9.2 ENS was not provided with access to the financial records of the project and ag g

financial year: no furiher payments have been made to our knowledge, It is therefore
likely that the project may be experiencing cash flow difficuities.

753 We could not establish if Estina and/or Paras has the capacity or tapability to deljvar

U e
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8.1.1

8.1.2

8.1.3

814

8.1.5

8.16

Recommendations

ENS recommends that discipinary action be taken against Mr Thabethe for his part in
concluding this agreement with Estina/Paras. Mr Thabethe did not adhere to the
requirements of the depariment's supply chain management poiicy, the PFMA, the
Treasury Ragulations and {he Constitution. Further, Mr Thabethe committed the
depariment financially without ensuring that the department hag the funds available tg
fund this project. The effect of this is that the department is currently struggling to
meet its financial commitments in respect of this project.

ENS recommends that disciplinary action be taken against Ms Diamini. The
department's supply chain managemsnt policy states that it jg one of the chief
financial officer's duties 1o ansure that the dapartment's Procurement policy is
fmplementad effectively; Ms Diamini did not ensure that the department's supply
chain management palicy was effectively implementad. Further, Ms Diamini should
have ensured that she did not disburse funds to Esting without ensuring that the
proper financial oversioht controls were in place.

ENS recommends that NT investigates the thrae projects that Mr Thabethe alleges
wers conciuded in a similar manner to the Vrede Dairy project; namely the VKB,

Gariep and Hoopstad projects.

ENS recommends that NT obtains g iegal opinion on the consequences of cancelling
the confract with Estina. In this regard it may be important that NT determines
whether Paras is really involved in this contract. If Estina has misrepresanted this fact

the contract would have bean conciuded on the basls of = misrepresentation because

the depariment was under the impression that Paras was involved and PoSsessed the
intellectual property required to make this project successful,

ENS recommends that NT obtaine a legal opinion on sefting aside the 8%-year rent-
free lease provided fo Estina,

ENS recommends that NT considers conducting a detziled financial analysis into the
finarnces of Mr Thabethe and Mg Dlamini. The officials conduct in this matter
displayed a flagrant disregard for the department's supply chain Managemant policy;
it is therefore possible that they were receiving an liicit benefit from the service

provider,
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5.1.7 ENS recommends that no further funds ars invested in the projact until all of the rigk
factors sat out in this report are addressed, 1most notably:

* That a proper Project plan s developed for the Projeci with clegs deitverablas,
timelines and costs

* Thal a proper Feasibility study and risk assessment is completad in respect of the
project io determine it the project Is viabie

* The beneficleries of ihe project should be clearly identified and vettad

* The operating mode for tha AgriBEE entity should be finalised before the project
proceeds

* The depariment will have io take coniro! of the financial management of the
Project, so that it can ensure that its funds are spent appropriately and further
that Estina does make ils contributions towards the project.
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Annex A - Limitations on this investigation

CGenearal lIimitations

The procedures foliowed in this investigation do not constitute an audit in accordance with
Generally Accepted Auditing Standards and we did not express an audit opinion. The
findings of tha investigation do not form part of any audit repont,

Although we endeavour to be as comprahensive as possible in gathering information, we
cannot guaraniee ihe BCcuracy or completeness of information obtained from external
sources. in this investigation there was ktle indepandant corroboration of statements mads
by witnesses. The evidence providsd by each witnesses was assessed and corroboration
was sought from other witnesses: however many facts could not be independently verifiad,

Although we have taken reasonabie steps to ensure that the information oblained s
authentic, we cannot guarantes the authenticity of the information. Our findings ara basad on
information at hand to date of ihe report; as such, we cannot conclude that we have had
sight of all relevant information,

The report is based on the tacls established from documeniation reviewed and information
oblained during the course of the investigation. Should we teceive any additional information
after date of issuing this repornt, our findings and recommendations may thange.

This report is {o be used solely for the purposes of making internal management decisions an
Mmanaging the situation and risks identified. This report may not be used for any other

purpose, without our prior consent,

information is provided to you on the basls that it will remain confidential and will nol be
disclogsd to any third parly, unless agread fo in writing.

Specific limitations

In this matier, it was clear tg ENS that Mr Thabethe and/or other officials may have withheld
information from the investigation team. We may therefore not have oblained 2ccess {o all of

the decuments relevant to this project,

ENS was nol able to interview Mr Vasram of Estina or Adv. Ditira of the Stats Attorney’s
Office bacause Mr Thabsthe would not facilitate our access to these withesses, Our repor is
therefore based on information available to us at the fime that we finalised the investigation;
we have not obtained EstinafParas’ version of events,
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Annex B - [nvestigation Methodology

Intesviews
We conducted various interviews with officials employed by the FSDARRD, the FSPT, NT,

DAFF and FSAG. The list of officials interviewed is sel out below:

e IR e N AR e YB A e ey SIEY L T e o i
Withess: rvlewed»’:tles Nationss Lo SRR S R _
{Eﬂim 7"{'.."!9: R ”{" ? . .t:'-h. ‘:9‘ 5 bh%:va'f&m "."«--.'g-$$|'“ R |
Mr Chris Adems NT Dlrector in the Inlergnvernmental Reiaticns department
Ms S Dlamini CFC of FSDAERD; as weli as chairperson of the }
depariment's BAC |
Ms Anng Fourie The FSPT Accountant General
MrGama The office manager in Mr Thabethe’s ofiice; also the
chairperson of the depariment’s BEC
Mr Kgomongwe The previous CEG of the FSPT
Dr Loubscher Farming expert that consulied to the FSDAZRD
Mr T Mabito The FSPT Acting Senior Executive Maneger: Assets and
Liability Management
Mr M Mahlatsi The CEO of the FSPT 0
OrT Masieng General manager district services for FSDA&RD i
Ms Alta Meyer The Vrede project FSDARD co-ordinator |
Mrs L Mngomezulu  The head of procuremant for the FSDA&RD
Mr! Moses The FSPT Senior Exscutive Manager for Sustainable
Resource Management
MsElder Mishiza  DAFF CASP grant co-ordinator
Mr Chandrama Vrede Dairy Project Manager/Project Co-ordinator for Estina
Prasad
Mr P Thabethe From March 2012 to March 2013; HOD of FSDA; from March
2013 HOD of FSDA&RD
Mr Weidema;; Manager in the Free State Auditor General's office
Mr Zwane Senior Manager in the Free'Stale Auditor General's office
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Review of documents
We reviewed all of the documenis provided to us by the witnesses that we inferviewed, The

investigation was fimited in that ENS was only able to rely on the documents provided to us,
we were not required to forensically mirror-image the computers and other electronic devices

in the possession of the wiinesses.
Background checks

We conducied background checks on the companies and individuals involved to determine if
we could establish any links between the parties.
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