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List of Abbreviations

Below is a list of abbreviations utilised in the Report

Abbreviation Description

AC Acquisition Council

ADC Acquisitions & Disposals Committee (later named BADC)
BAFO Best and Final Offer

BADC Board Acquisitions and Disposals Committee

B-BBEE Broad-based Black Economic Empowerment

BOD Board of Directors

BT Bombardier Transportation South Africa (Pty) Ltd

CAPIC Capital Investment Committee

CFET Cross Functional Evaluation Team

CFST Cross Functional Sourcing Team

CNR CNR Rolling Stock South Africa Proprietary Limited (now CRRC SA Rolling Stock

Proprietary Limited)

Constitution

The Constitution of the Republic of South Africa, 1996

CSR

CSR E-Loco Supply Proprietary Limited (now CRRC E-Loco Supply Proprietary
Limited)

DoA Delegation of Authority

ETC Estimated Total Cost/s

EXCO Executive Committee

GCE Group Chief Executive

GCFO Group Chief Financial Officer

GE GE South Africa Technologies Proprietary Limited
GFB General Freight Business

GCSCO Group Chief Supply Chain Officer

HVT High Value Tender

HVTP High Value Tender Process

HVT Team High Value Tender Gateway Review Team

ISCM Integrated Supply Chain Management

King Code The King Report and Code of on Corporate Governance
LOI Letter of Intent

LSC Locomotive Steering Committee
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MARS Mitsui African Rail Solutions & Co Proprietary Limited

MDS Market Demand Strategy

MOl Memorandum of Incorporation

MSA Master Services Agreement

OEM Original Equipment Manufacturer

PFMA Public Finance Management Act 1 of 1999 (as amended)

PMO Project Management Office

PPPFA Preferential Procurement Policy Framework Act 5 of 2000

PPM Procurement Procedures Manual

PRECCA Prevention and Combating of Corrupt Activities Act 12 of 2004
PTN Post Tender Negotiations

PWC Price Waterhouse Coopers South Africa

RFPs Request for Proposals

RFX A generic term which can be used interchangeably with either RFI, RFQ or RFP.
SASAC State-owned Asset Supervision and Administration Commission of the State Council
SCM Supply Chain Management

SCS Supply Chain Service

SD Supplier Development

TCP Transnet Capital Projects

TE Transnet Engineering

TFR Transnet Freight Rail

TFRIC Transnet Freight Rail Investment Committee

TIA Transnet Internal Audit

TCO Total Cost of Ownership

VAT Value Added Tax
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List of Role Players

Below are the names of persons who played a role in the procurement of the 1064 locomotives
referred to in this Report and exhibits

Name of Persons Description of role or capacity

Dr Andre Botha e Member of the PWC Team providing advisory services to Transnet on
various locomotives transactions

Dr Andrew Shaw e Member of the PWC Team providing advisory services to Transnet on
various locomotives transactions

e Authored the Report on TE'’s production readiness for 1064 Locomotives
assembly

e Attended the Locomotive Steering Committee to advise Transnet on the
1064 Locomotives acquisition

Mr Anoj Singh Former:

e Group Chief Financial Officer (GCFO)

e Member of the locomotives Steering Committee

e Co-chairperson of the 1064 Locomotives Post Negotiation Team

e Member of the Locomotives Steering Sub-committee

Mr Anton Du Randt e Member of the PWC Team providing advisory services to Transnet on
various locomotives transactions

Ms Ayanda Ceba e Former Transnet Group Company Secretariat

Mr Brian Molefe Former:
e Transnet Group Chief Executive (GCEO)
e Chairperson of the Locomotives Steering Committee

e Member of the Locomotives Steering Sub-Committee

Mr Christo Uys e Former Member of the Cross Functional Sourcing Team (Technical Team)

Ms Emma Molotsane e Current Manager at Sekela Xabiso

e Former Member of the TIA from Sekela Xabiso

Mr Danie Smit Former:
e Deputy Treasurer Middle Office — Transnet Group Treasury
e Member of the Cross Functional Sourcing Team, Finance Team

e Member of the Negotiating Team

Mr Eric Wood e Current Director of Trillian Capital and other Trillian companies

e Former Director of Regiments Capital and other Regiments companies

\Y October 2018 | www.mnsattorneys.co.za
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Mr Edward Thomas

e Current Group General Manager: Finance
Former:

e Member of the CFET for the appointment of the transaction advisors for
the 1064 Locomotives acquisition

e Attended the Locomotives Steering Committee meetings

Mr Francis Callard

Former:
e Senior Manager, Capital Planning and Governance: Transnet Freight Rail

e Part of the team that prepared the first Business Case draft for the
acquisition of the 1064 Locomotives which was later reviewed by
McKinsey Incorporated

e Prepared the Business Case for the acquisition of the 100 locomotives
procured through confinement which was awarded to CSR

Mr Frikkie Harris e Current Project Director in the Capital Execution division, Transnet
Freight Rail
e Former Member of the Cross Functional Evaluation Team (Technical)
(2013)
Mr Garry Pita Former:

e Group Chief Supply Chain Officer (GCSCO) (2010 - 2015)
e Acting Chief Finance Officer (2015 - 2016)
e Group Chief Financial Officer (GCFO) (2016 - 2018)

Mr Israel Skosana

Former:
e |Independent Non-Executive Director at Transnet 2010 - 2014
e Chairperson of the Audit Committee

e Member of the BADC

Mr Igbal Sharma

e Current shareholder of Elgasolve (Pty) Ltd which has a 74.9 %
shareholding in VR Laser Services (Pty) Ltd

Former:

e Chairperson of the Board Acquisitions and Disposals Committee (2012 -
2014)

e Non-Executive Director of Transnet (2010 - 2014)
e Member of the Corporate and Nominations Committee (2012-2013)

Mr Jaco Hoon

e Former Member of the KPMG Team which formed part of the TIA Team

Ms Jane Dong

e Communication Manager & Project Manager at CNR Rolling Stock South
Africa (Pty) Ltd (CNR)

Mr Janse Marais

e Member of the Cross Functional Sourcing Team (CFST), Finance Team

Mr Jeffery Wang

e Chief Executive Officer at CNR Rolling Stock South Africa (Pty) Ltd

Mr Johan De La Rey

e Member of the KPMG Team which formed part of the TIA Team
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Ms Lindiwe Mdletshe

e Current Executive Manager: Strategic Sourcing in the Supply Chain
Services Division, Transnet Freight Rail

Former:

e Senior Manager: Strategic Sourcing: Locomotives in the Supply Chain
Services Division, Transnet Freight Rail (2015-2016)

e Former Commodity Manager, Transnet Freight Rail (2012-2015)

Ms Linda Mabaso

e Former Chairperson of the Transnet Board of Directors (2014 - 2018)

Mr Lionel Van Tonder

e Member of the PWC Team providing advisory services to Transnet on
various aspects relating to the Locomotives transactions

e Authored the PWC report on the conflict of interests relating to Mr Igbal
Sharma

Mr Lucky Mabokela

e Former Member of the TIA Team from Sekela Xabiso

Mr Luyolo Ntlangula

e National Treasury Representative at the stakeholder’s engagements
between Transnet, Department of Public Enterprises and Department of
Trade and Industry for the 1064 Locomotives transaction

Ms Lynne Brown

e Former Minister of Public Enterprises (2014 - 2018)

Mr Madoda John “Benny”
Jiyane

e Former Director at VR Laser (Pty) Ltd, negotiated the sale of his shares
at VR Laser Services (Pty) Ltd to Mr Igbaal Sharma (BADC Chairperson)
and Mr Salim Essa

Mr Mafika Mkwanazi

Former:
e Chairperson of the Transnet Board of Directors (2010 - 2014)
e Member of the BADC

Min. Malusi Gigaba

Former:
e Minister of Public Enterprises (2010 — 2014)
e Minister of Finance (2017 -2018)

Ms Mathane Makgatho

Former:
e Group Treasurer at Transnet (resigned 2014)

o Member of the CFST, Finance Team

Mr Michael Shaw

e Director of Business Expansion Structured Products (Pty) Ltd (BEX)

Min. Pravin Gordhan

e Former Minister of Finance (2009 — 25 May 2014), (2015 - 2017) &
(2017-2018)

Mr Mohammed Mahomedy

e Current Acting Transnet Group Chief Financial Officer
Former:

e General Manager: Group Capital Integration and Assurance (2016 -
2018)

e General Manager: Group Finance (2012-2016)
e Executive Manager: Finance, Transnet Freight Rail (2010-2012)
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Mr Mohammed Moola

e Current: Senior Manager: Finance, Transnet Freight Rail Finance

e Former: Member of the Cross Functional Evaluation Team (finance)
(2013)

Mr Michael Kloss

e Director at McKinsey Incorporated

Ms Mmathabo Sukati

Current:
e Chief Audit Executive at Transnet

e Member of the TIA Team

Mr Mlamuli Buthelezi

e Current Group Chief Operating Officer of Transnet
e Former Transnet Freight Rail Chief Operating Officer (2011-2016)

Ms Natasia Mcmahon

Former:
e TFR Senior Manager: Capital Portfolio Management

e Transnet Business Case Development Team

Mr Ndiphiwe Silinga

e Current Group Chief Legal Counsel: Legal & Compliance
Former:

General Manager: Group Legal (2012-2014)

Member of Transnet Locomotive Steering Committee

Mr Niresh Budhai

Transnet Capital Investments Manager

Transnet Business Case Development Team Member

Mr Nhlanhla Nene

e Former Minister of Finance (25 May 2014 — 9 December 2015) & (2018)

Mr Niven Pillay

e Director of Regiments Capital (Pty) Ltd

Ms Nonkululeko Mabandla

Former:
e Group Executive: Legal Services and Compliance (2012-2014)

e Member of Transnet Locomotives Steering Committee

Mr Nkululeko Sibiya

e Current Contract Manager TFR, in the Supply Chain Service division,
Transnet Freight Rail

e Former Member of the 1064 Locomotives Post Negotiation Team
(February 2014)

Ms Nokuthula Khumalo

e Current Transnet Group Company Secretary

Ms Nomfuyo Galeni

e Current Chief Financial Officer, Transnet Freight Rail

Mr Pragasen Pillay

e Former General Manager: Logistics Integration, Transnet Freight Rail

Mr Ravesh Rajlal

e National Treasury Representative at the stakeholder engagements
between Transnet, Department of Public Enterprises (DPE), and
Department of Trade and Industry (DTI)

Mr Ravi Nair

e Current Chief Executive Officer, Transnet Freight Rail

e Former Acting Chief Executive Officer, Transnet Freight Rail (2015
-2016)
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Mr Robbie Gonzalves

Director at CNR

Mr Rowlen Von Geriecke

Director at CNR

Mr Salim Essa

Director of Tequesta Group Limited (incorporated in Hong Kong)
Director of VR Laser (Pty) Ltd
Co-Director with Igbal Sharma at Elgasolve (Pty) Ltd

Co-Director with Igbal Sharma at National Agricultural Development
Project (Pty) Ltd

Mr Siyabonga Gama

Current Group Chief Executive at Transnet (2016 - current)

Former:

Acting Group Chief Executive (2015 - 2016)
Chief Executive of Transnet Freight Rail (2006 - 2016)
Member of Locomotive Steering Committee

Member of the 1064 Locomotives Post Tender Negotiation Team
(February 2014)

Chairperson of Transnet Freight Rail Investment Committee

Mr Thabo Seapi

Current Senior Manager: Finance, Transnet Freight Rail

Former:

Member of the CFST, Finance Team

Member of the Cross Functional Evaluation Team (Finance) (2013)

Mr Thamsanga Jiyane

Current Chief Officer Advanced Manufacturing: Transnet Engineering
(2015 -current)

Former Chief Procurement Officer, Transnet Freight Rail (2012 - 2015)

Mr Thato Mahlamvu

Former Member of the Sekela Xabiso Team which formed part of the TIA
Team

Mr Tsietsi Tlaletsi

Former:

Funding Manager, Transnet Group Treasury

Member of the Cross Functional Evaluation Team (2013)

Ms Thembi Lekganyane

Current General Manager Operations, Development and Performance,
Transnet Freight Rail

Former Locomotives Steering Committee member (2013-2014)

Mr Vusi Nkonyane

Former Non-Executive Director of the Board of Transnet (2014 - 2018)

Mr Yousuf Laher

Current Executive Manager: Finance, Transnet Freight Rail

Former:

Member of the Cross Functional Evaluation Team (Finance) (2013)

Member of the 1064 Locomotives Post Negotiation Team (February
2014)
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Mr Yusuf Mahommed e Current General Manager: Office of the Chief Financial Officer
Mr Zunaid Vally e Current Executive Manager, TFR Finance
Former:

e Member of the Cross Functional Evaluation Team (Finance)

e Member of the 1064 Locomotives Post Negotiation Team
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TRANSNET-REF-BUNDLE-04234

MNS

List of Committees

Below are the committees that were in place and / or established during the procurement of the
1064 Locomotives, which committees are referred to in this Report and exhibits.

Structure Names of members

BOD Members (2012)

e ME Mkwanazi (Chairperson)

e B Molefe (Group Chief Executive)
e A Singh (Chief Financial Officer)
e BD Mkwanazi

e T Mnyaka

e MP Moyo

e NBP Gcaba

e MP Malungani

e NK Choubey

e MA Fannuchi

e Y Forbes

e HD Gazendam

e N Moola

e NR Ntshingila

e | Sharma

e |B Skosana

e E Tshabalala

e DLJ Tshepe

Audit Committee Members (2012)

e |B Skosana (Chairperson)
e M Fanucchi

N Njeke

e E Tshabalala

On 13 January 2013, N Mnxasana was appointed.

X October 2018 | www.mnsattorneys.co.za
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BADC Members (2012)

e | Sharma (Chairperson)
e Y Forbes

o M Mkwanazi

e N Njeke

e D Tshepe

On 13 January 2013, it was recommended that N Mnxasana be appointed
as a member.

Njeke was retired as a member on 25 June 2015.
Board Risk Committee Members (2012)

e D Tshepe (Chairperson)

e Y Forbes

e HD Gazendam

e N Moola

e |B Skosana

Transnet Corporate Members (2012)
Governance and

Nominations Committee O R STET v (Tl o2l eelr)

e NK Choubey
Y Forbes

e | Sharma
e D Tshepe

On 25 June 2013, NK Choubey retired as a member and HD Gazandam
was appointed.

BOD Members (2013)

e ME Mkwanazi (Chairperson)

e B Molefe (Group Chief Executive)
e A Singh (Chief Financial Officer)
e MA Fannuchi

e Y Forbes

e HD Gazendam

e N Moola

e NR Ntshingila

e IM Sharma

e |B Skosana

e E Tshabalala

e DLJ Tshepe

e NK Choubey
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BADC

Members (2013)

| Sharma

Y Forbes

ME Mkhwanazi
NR Njeke

DL Tshepe

NP Mnxasana
P Difeto

A Singh

G Pita

Khumalo

Transnet Remuneration
Social and Ethics
Committee

Members (2013)

N Njeke (Chairperson)
M Fanucchi

HD Gazendam

N Moola

E Tshabalala

BOD

Member (2014)

ME Mkwanazi (Chairperson)

B Molefe (Group Chief Executive)
A Singh (Chief Financial Officer)
MA Fanucchi

Y Forbes

HD Gazendam

NP Mnxasana

N Moola

NR Njeke

IM Sharma

IB Skosana

ZE Tshabalala

DLJ Tshepe

X
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Transnet Locomotive Members (2014)
Steering Committee e SGama
e B Molefe

A Singh

N Silinga (2014)
e N Budhai

e T Lekganyane

Transnet Subcommittee of | Members (2014)
The Locomotives Steering e B Molefe

Committee
e S Gama

e A Singh
BOD Members (2015)
e L Mabaso (Chairperson)

e B Molefe (Group Chief Executive)
e A Singh (Group Chief Financial Officer)
e ANC Ceba (Group Secretary)

e GJ Mahlalela

o PEB Mathekga

e N Moola

e ZA Nagdee

e VM Nkonyane

e MR Seleke

e SD Shane

e BG Stagman

e PG Williams

e Y Forbes

BOD Members (2017)

e L Mabaso (Chairperson)

e S Gama (Group Chief Executive)

e GJ Pita (Group Chief Financial Officer)
e Y Forbes

e G Mahlalela

e PEB Mathekga

e ZA Nagdee

e VM Nkonyane

e SD Shane

e BG Stagman
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Transnet Capital Members (2013 - 2015)
Investment Committee e B Molefe

e A Singh

e P Difeto

e SGama

e M Gregg-McDonald
o CA Meller

e T Morwe

e M Moses

e K Phihlela

e R Valihu

e K Socikwa

e D Mclean

e Slund

CFET Finance Members (2013)
e Y Laher

e D Smit

e Z Vally

e T Seapi

e M Moola

e T Tlaletsi

¢ M Makgatho
e E Tshivhilige
e J Ngwenyama
e CUys

CFET Technical Members (2013)

e F Harris

e E Roussow
e W Kuys

e G Paverd
e R Frohling
e B Steyn

e N Gobhozi
o K Mistry

e M Mulder

e T Downward

X
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e W Mors

o W Coetzee

e N Khumalo

e S Fabiao

e | Fanampe

e S Sewpaul

e H Kruger

e E Mafumadi
e Kvan der Merwe
e D Hansen

e J Nethathe

e E Tshivhilinge
e C Kayser

e J Ngwenyama
e D Govender
e V Malale

e R Hartley

e S Nkosi

e S Taylor

e E Mafumadi
e T Govender

e M Sivnaraim
e G Hettasch

e N Breytenbach
e J Kannemeyer
e T Miyambo

e B Mthethwa
e S Mpanza

e S Ndwandwe
e CUys

e Z Khumalo

e M Ngema

e S Matsimela
e P Chiloane

e S Mathebula
e P Martin
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o P Zeelie

e C Ramages
e J Clay

e Z Mabalabala
e K Sivhabu

e S Singh

e S Sibande

e P Kemp

e Cvan der Walt
e D Mandell

e W Breedt

e S Mazibuko
e P Sako
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List of Entities

Below are entities who were involved in the in the procurement of the 1064 locomotives referred
to in this Report and exhibits

Abbreviation Description of entity

Bombardier Transportation
South Africa (Pty) Ltd (“BT")

Shortlisted Bidder for the Electric locomotives Tender
Awarded 240 locomotives

Referredtoas T1

Business Expansion
Structured Products (Pty)
Ltd (“BEX”)

Instructed by CNR to conduct a study of the relocation cost from
Pretoria to Durban

CSR Hong Kong LTD

Wholly owned subsidiary of CRRC Rolling Stock

Concluded a contractual agreement with Tequesta Group Limited

CSR E-Loco Supply
Proprietary Limited (“CSR”)

Special Purpose Vehicle established by CSR Zhuzhou Electric
Locomotive Co. Ltd

Awarded a tender to manufacture 359 electric locomotives
Referred to as T2
Awarded a tender to manufacture 100 locomotives on confinement

Awarded the tender for the 95 locomotives

CNR Consortium

CNR Rolling Stock South Africa Proprietary Limited
o Global Railway Africa (Pty) Ltd

o Cadiz Corporate Solutions (Pty)Ltd

o Endinamix (Pty) Ltd

o Linotando (Pty) Ltd

o Kopano Ke Matla (Pty) Ltd

o Makana Investment Corporation (Pty) Ltd

o Azon Rail (Pty) Ltd

o MJ Nobanda

Awarded 232 locomotives

Referred to as T1 Bidder for the diesel locomotives Tender

GE South Africa
Technologies Proprietary
Ltd (“GE”)

Awarded a tender to manufacture 233 diesel locomotives
Referred to as T4

Awarded a tender to manufacture 60 locomotives on confinement

October 2018
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KPMG Consortium e Unsuccessful bidder for the tender of the appointment of Transaction
Advisors for the 1064 Locomotives acquisition

e Members:
o KPMG;
o Nkonki Incorporated;
o Norton Rose; and

o Arcus Gibb

McKinsey Consortium e Successful bidder appointed as a Transaction Advisor for the
acquisition of the 1064 Locomotives

e Members
o Advance Rail Technologies
o McKinsey Incorporated
o Letsema Consulting
o Advanced Rail Technologies
o Nedbank Capital
o Edward Nathan Sonnenbergs (ENS)
o Koikanyang Inc
o Utho Capital

o Regiments Capital (Pty) Ltd (added later to replace Letsema
Consulting and Nedbank Capital)

Mitsui & Co African Railway e Unsuccessful bidder in the 599 Electric locomotives tender

Selufans ifFi) Bl (UARS) e Considered for confinement of the 100 class 19 locomotives but was

not awarded

PWC Consortium e Unsuccessful bidder for the tender of the appointment of Transaction
Advisors for the 1064 Locomotives acquisition

e Members
o PWC South Africa
o Siyaya DB Engineers
o Cliffe Dekker Hofmeyer

PWC South Africa e Provided advisory services to Transnet on various issues related to
the 1064 Locomotives acquisition

Tequesta Group Limited e Company incorporated in Hong Kong and concluded a Business
Development Services Agreement with CSR (Hong Kong) Ltd

VR Laser Services (Pty) Ltd e Company in which Mr Igbaal Sharma (Transnet BADC Chairperson)
has/had an interest

Webber Wentzel e [ egal Advisors to Transnet for the finalisation of the Locomotives
Supply Agreements
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List of Exhibits

PART A Letters & Emails

PART B Minutes of Meetings

PART C Memoranda

PART D Bid Documents

PART E Transnet Governance Documents

PART F Other Documents (Statutory, Reports, Proposals, Business Case and Addenda)

30/04/2013

PART A: LETTERS AND EMAILS

Description of exhibit

Letter from Transnet to Minister of Public Enterprises Hon. M
Gigaba: Application for s54 Approval in terms of the PFMA -
Acquisition of 1064 Locomotives for TFR’s GFB

30/04/2013

Letter from Transnet to Minister of Public Enterprises Hon. M
Gigaba: s54(2) Notification, from Board Chairperson to the
National Treasury - Acquisition of 1064 Locomotives for TFR’s
GFB

07/12/2012

Correspondence between Transnet and the Minister of Public
Enterprises regarding the National Treasury’s Instruction Note

14/08/2018

Correspondence from Mr Y Laher dated 14 August 2018 on
batch pricing

15/08/2018

Correspondence from Mr S Gama dated 15 August 2018 on
batch pricing

PART B: MINUTES OF MEETINGS

Exhibit Description of exhibit

1. 24/01/2014 | Excerpt from the Minutes of the Special Board Meeting / Board
Resolution: approval of the appointment of CSR

2. 25/04/2013 | Excerpt from the Minutes of the Special Board Meeting:
approval of the business case

3. 09/03/2012 | Excerpt from the draft Minutes of the Transnet Freight Rail
Investment Committee (TFRIC): Procure 1064 Locomotives for
TFR Freight: R 43.373bn

October 2018 | www.mnsattorneys.co.za
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4. 25/04/2012 | Excerpt from the Minutes of the Board of Directors of Transnet
SOC Ltd meeting: procurement of 1064 GFB locomotives

5 24/01/2012 | Excerpt BADC Minutes: recommendation of the appointment
of CSR

6. 23/04/2013 | Excerpt from Minutes of the Special Meeting of the BADC:
approval of the acquisition of the 1064 Locomotives

7. 24/01/2014 | Excerpt from the Minutes of BADC: approval of the

appointment of CSR

PART C: MEMORANDA

Exhibit Date Description of exhibit

no.

1. 23/05/2014 | Memorandum from Mr B Molefe to the Transnet Board
of Directors: Increase in ETC for the acquisition of 1064
Locomotives for TFR General Freight Business

2. 16/01/2014 | Memorandum from Mr T Jiyane to Messrs B Molefe, A Singh
and S Gama: Request for Approval to Negotiate and Award of
Business to the Short-listed Tenderers for the supply of 599
(Co-Co) New Dual Voltage locomotives for the GFB

3. 15/10/2013 | Memorandum from Mr B Molefe to the BADC: the acquisition
of 138 Locomotives (95 electric and 43 diesel) were approved
by the Board

PART D: BID DOCUMENTS

Exhibit Date Description of exhibit

1. 15/07/2012 | The 1064 Locomotives Tender Advertisements

2. 23/07/2012 | Request for Proposal (Part 1): For the Supply of 599 New Dual
Voltage Electric Locomotives for the General Freight Business

3. 23/07/2012 | Request for Proposal (Part 1): For the Supply of 465 New
Diesel Locomotives for the General Freight Business

4. 11/12/2012 | Request for Proposal (Part 2): For the Supply of 599 New Dual
Voltage Electric Locomotives for the General Freight Business

5. 11/12/2012 | Request for Proposal (Part 2): For the Supply of 465 New
Diesel Locomotives for the General Freight Business
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Exhibit

PART E: TRANSNET GOVERNANCE DOCUMENTS

Date

Description of exhibit

no.

1. 26/05/2009 | Procurement Procedure Manual (Version O - effective 26 May
2009)

2. 01/08/2012 | Procurement Procedure Manual (Version 1 - effective 1
October 2012)

3. 01/06/2013 | Delegation of Authority Framework (effective 1 June 2013)

4. 25/06/2013 | Shareholder’s Compact (2013/2014)

5 15/09/2013 | Declaration of Interest and Related Party Disclosure Policy
(Version 2 — effective on 1 July 2012)

6. 25/06/2013 | Memorandum of Incorporation

7. 01/01/2007 | Disciplinary Code and Procedure

8. 01/10/2013 | Supply Chain Policy

PART F: OTHER DOCUMENTS (Statutory, Business Case, Reports,
Proposals etc.)

Exhibit Description of exhibit

1. 16/07/2012 | National Treasury Instruction Note

2. Undated Negotiations Baseline Worksheets: 1064 Locomotives
negotiations

3. Undated Negotiations Baseline Worksheet: 1064 Locomotives
negotiations — Batch pricing

4. 18/05/2015 | Business Development Services Agreement between CSR
Hong Kong Co. Ltd and Tequesta Group Limited

5. 14/06/2017 | PWC Draft Report and Presentation
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Chapter 1:

Introduction

1.1 Appointment of Mncedisi Ndlovu and Sedumedi Attorneys

1.1.1 On 23 July 2012, Transnet SOC Limited (“Transnet”) embarked on a tender process for
the acquisition of 1064 Locomotives for Transnet's General Freight Business (“GFB”).
The latter culminated in the awarding of contracts to four different Original Equipment
Manufacturers (“OEMSs”), namely:

(@)  Bombardier Transportation South Africa (Pty) Ltd (“BT”);

(b)  CSR E-Loco Supply Proprietary Limited (“CSR”)%;

()  CNR Rolling Stock South Africa Proprietary Limited (“CNR”)% and
(d)  GE South Africa Technologies Proprietary Ltd (“GE”).

1.1.2 During 16 September 2016, allegations of corruption relating to activities which occurred
during the procurement and award of the 1064 Locomotives surfaced through different
media platforms. Given the seriousness of the allegations, Transnet appointed Werksmans
Attorneys (“Werksmans”) to investigate these allegations.

1.1.3 Werksmans concluded its investigation and submitted its Report in December 2017 and
later presented the Report to the erstwhile Transnet Board of Directors, (“the Board”).
Having considered the Report, the Board resolved that the Report was inconclusive. It
is on this premise that the Board resolved to appoint Mncedisi Ndlovu and Sedumedi
Attorneys (“MNS Attorneys”).

1.1.4 On 20 February 2018, MNS Attorneys was instructed to conduct further investigations into
the alleged irregularities relating to the procurement and award of the 1064 Locomotives
tender.

1.2 Qualifications

1.2.1 This Report is to be used solely for the purpose and subject to the limitations set out in
this section.

1.2.2 Although we have, to the best of our professional ability, examined all documentation
made available to us, the information contained in this Report is subject to the following:

(@)  the conformity to the original documentation of all copied documents
submitted to us has been assumed;

(b)  exceptin instances where we deemed it necessary, we have not verified
the authenticity or validity of the documentation made available to us;

1 CRRC E-Loco Supply (Pty) Ltd) is the successor in title of CSR
2 CRRC SA Rolling Stock (Pty) Ltd is the successor in title of CNR
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and

(c)  where MNS Attorneys has not seen a document following a request
to Transnet; in those instances, we assumed that a record of the said
document has not been kept.

1.2.3 MNS Attorneys will not accept any responsibility should this Report be disclosed or
released to any party, other than the intended recipient.

1.2.4 MNS Attorneys does not accept any liability for any loss, either directly or
indirectly, suffered by any third party arising from the fulfilment of the mandate.

1.3 Procedures performed
The procedures followed in producing this Report included:

1.3.1 collation of information, documentation and data from Transnet which was perused and
analyzed;

1.3.2 interviews conducted with both former (not all former employees interviewed) and current
employees of Transnet;

1.3.3 expert opinion sought from financial and locomotive experts who advised on locomotives,
commercial and financial related issues as well as Senior Counsel;

1.3.4 publicly available information sourced regarding legal entities and individuals identified
during the investigation; and

1.3.5 the investigation focused on the analysis of documentation, information,
and data relevant to Transnet, the OEMs and the Transaction Advisors.

1.4 Background

1.4.1 During April 2011, the Board approved Transnet Freight Rail’s (“TFR”) Locomotive and
Modernization Fleet Plan (the Fleet Plan”) for the acquisition of 1202 locomotives for GFB.
During August 2011, the plan was modified to mitigate immediate shortage of locomotives
and facilitate the volume ramp up. As a result, the acquisition of 138 Locomotives (95
electric and 43 diesel) were approved by the Board>. With the 138 Locomotives approved,
the balance of the GFB fleet plan was 1064 Locomotives.

1.4.2 On 9 March 2012, Transnet Freight Rail Investment Committee (“TFRIC”) supported the
Business Case for the acquisition of 1064* Locomotives for TFR’s GFB subject to the
following conditions:

(@)  “rephrasing the key assumptions (clause 5.6);

(b)  the Business Case being reworded;

3 Part C Exhibit 3, Memorandum dated 15 October 2013 from Mr B Molefe to BADC.
4 Part B Exhibit 3, Excerpts of Minutes of TFRIC of 9 March 2012.
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(c)  the checklist to be signed off by the relevant parties;

(d)  the financial model to be included in the Business Case;
(e) retention percentage to be reviewed; and
(f)  the expansion and sustained components to be reviewed.”

1.4.3 Despite the absence of an approved Business Case, Transnet issued the RFPs in respect
of the acquisition of both the 465 diesel and 599 electric locomotives on 23 July 2012.

1.4.4 The RFPs were split into two parts, with Part 1 focusing mainly on the general and
administration related information as well as technical information, whilst Part 2 focused
mainly on the evaluation criteria.

1.4.5 At the special sitting of the Board on 25 April 2013, the Board approved the Business
Case for the acquisition of the 1064 Locomotives for the TFR’s GFB at an Estimated Total
Cost (“ETC”) of R38.6bn as per the Corporate Plan (excluding the potential effect of forex
hedging, other price escalation and borrowing costs).

1.4.6 On 30 April 2013, when the RFPs closed, a total of 11 bidders submitted their responses.
The table below is a list of the submissions received:

Bidder Number | Electronic Locomotives Bidders Diesel Locomotives Bidders

T1 Bombardier Transportation SA (Pty) Ltd CNR Consortium

T2 CSR E-Loco Rail Consortium Supply CSR Loliwe Consortium

T3 Alstom Rail Consortium EMD Africa (Pty) Ltd

T4 Bongiveli GE South Africa Technologies (Pty) Ltd
T5 Siemens (Pty) Ltd

T6 CNR Consortium

T7 MARS Ithema Consortium

1.4.7 On 15 January 2014, following months of evaluation, 6 bidders went through to the Best
and Final Offer (“BAFQ”) stage of the procurement process. Unlike the electric locomotives
bidders, all four diesel locomotive bidders went through to the BAFO stage. The outcome
of the responses received at the BAFO stage for the diesel locomotives were:

CNR (T1) CSR (T2) EMD (T3) GE (T4)
BAFO Evaluated price R30455335 | R30320728 | R40244313 | R27 159485
Previous Evaluated price R44232853 | R33254876 | R42761272 | R27 493481
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1.4.8 From the BAFO stage, CNR and GE (the diesel locomotives bidders) were recommended
to proceed to the Post Tender Negotiation (“PTN”) stage.

1.4.9 Unlike the diesel locomotives tenderers, only two bidders in the electric locomotive
tenderers were selected for the BAFO stage. Their BAFO results were:

Bombardier CSR
BAFO Evaluated price R32 377 762 R32 462 295
Previous Evaluated price R32 833 423 R34 716 188

1.4.10 PTNcommenced on 4 February 2014. The negotiations culminated in Transnet concluding
Locomotives Supply Agreements (“LSAs”) with the four OEMs on 17 March 2014 at a
total cost of R49bn including hedging and escalations, as per the table below:

Class of Quantity Contract Price Sub-total
Locomotives Per Loco
CSR 22E (Electric) 359 R50 480 000 R18,122,320,000.00
BT 23E (Electric) 240 R54 371 693 R13,049,206,320.00
GE 44D (Diesel) 233 R36 174 650 R8,428,693,450.00
CNR 45D (Diesel) 232 R42 875 020 R9,947,004,640.00
Sub-total R49 547 224 410.00
CONTINGENCY R4.9bn
TOTAL ‘ 1064 R54.4bn

1.5 Scope of this Report

This Report is the first of a series of three volumes on the various aspects arising from
the procurement of the 1064 Locomotives. This volume will focus on the following:

15.1 whether the procurement of 1064 Locomotives complied with the applicable legal
framework as well as Transnet’s procurement policies and procedures;

1.5.2 whether there was any compliance with both the internal and external corporate
governance framework in the procurement of the 1064 Locomotives;

1.5.3 the reasons for the increase in the ETC and whether such reasons are reasonable and/or
justified; and

1.5.4 identifying the persons responsible for the transgressions and action to be taken against
those persons.
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Chapter 2:

Procurement

Executive Summary

The procurement of the 1064 Locomotives required compliance with the Constitution®, the PFMAS,
the PPPFA’, the PPPFA Regulations, 2011 and various Transnet internal policies including the
Procurement Procedures Manual (“PPM”).

The assessment of the processes followed in relation to the above legal framework confirm that:
(@)  the Request for Proposal (“RFP”) documents issued to the bidders were not compliant
with the law, thus irregular;

(b)  the fairness of the evaluation process was compromised by the material changes that
occurred during the evaluation process;

(c) BT, CNR and CSR local content and production thresholds did not comply with the
stipulated legal requirements; and

(d) CSR’s appointment judged against the Business Development Services Agreement
concluded with Mr Salim Essa (“Mr S Essa”) renders the CSR appointment irregular and
unlawful.

Transnet did not achieve the objectives set out in the Negotiations Strategy when it engaged in
PTN, especially the incurring of Batch Pricing contrary to the provisions of the RFP.

The results of the irregular award of the 1064 Locomotives renders the procurement process to
be susceptible to judicial review for failure to adhere to the applicable legal framework.

A judicial review of the awards, offers Transnet an opportunity to explore just and equitable
remedies at the court’s discretion considering amongst others Transnet’s business needs, the
OEMs performance to date and the extent to which the irregularity is tainted with corruption.

Irregularities

2.1 RFPs Non-Compliance with the Law

2.1.1 On 25 April 20128, the Board approved the commencement of the RFP process for the
procurement of the 1064 Locomotives.

2.1.2 Following the Board’s approval, the RFPs for the acquisition of both the diesel and electric
1064 Locomotives were advertised® on 15 July 2012. The RFPs were each split into two
parts, namely, Part 1 RFP and Part 2 RFP.

5 The Constitution of the Republic of South Africa, 1996

¢ Public Finance Management Act No. 1 of 1999

7 Preferential Procurement Policy Framework Act No. 5 of 2000

8 Part B Exhibit 4, Excerpt Minutes of the Board meeting of 25 April 2012.
9 Part D Exhibit 1, The 1064 Locomotives Tender Advertisements.
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2.1.3 The difference between Parts 1 and 2 RFPs is that Part 1 RFPs provided in the main,
general, technical and administrative information, whilst Part 2 RFPs addressed the
evaluation criteria, evaluation methodology, weightings etc.

2.1.4 From 7 December 2011 to 7 December 2012, National Treasury exempted Schedule 2
entities from complying with some of the provisions of the PPPFA Regulations, in particular
the following:

(@)  Regulation 2 (2) requiring organs of state to apply PPPFA;

(o)  Regulation 4 which deals with the evaluation of tenders on functionality;
and

()  Regulations 5 and 6 that made it mandatory for organs of state to
evaluate bids on the basis of 80/20 or 90/10 depending on the

thresholds. (Own emphasis)

2.1.5 The effect of the exemption was that Transnet and other Schedule 2 entities were not
compelled to evaluate bids on an 80/20 or 90/10 basis.

2.1.6 The following aspects were not included in the exemption:
(@)  Regulation 9 - designated sectors for local production and content; and
(o)  Regulation 14 - submission of tax clearance certificates by bidders.

2.1.7 On 16 July 2012, National Treasury issued an Instruction Note!® which reversed the
exemption by organs of state such as Transnet from not using the 90/10 evaluation criteria.
The relevant Clause 5.1.2 of the Instruction Note provided as follows:

“5.1.2 Second stage: Evaluation in terms of the 80/20 or 90/10 preference
point systems

5.1.2.1 Only bids that achieve the minimum stipulated threshold for local
production and content may be evaluated further. The evaluation

must be done in accordance with the 80/20 or 90/10 preference point

system prescribed in Preferential Procurement Regulations, 2011”
(Our emphasis).”

2.1.8 Both prior and after the issuance of the Instruction Note, there was a view (as evidenced
by various correspondence!! with the Minister of Public Enterprises) within Transnet, that
the Instruction Note would affect the manner in which it would evaluate its RFPs in view of
the PPPFA exemption that it had enjoyed i.e. not evaluating RFPs on a 90/10 basis.

2.1.9 On 17 July 2012, a meeting was held with National Treasury seeking to clarify the
applicability of the exemption. National Treasury confirmed that indeed Transnet was
required to apply the 90/10 evaluation criteria for designated sectors.

2.1.10 The RFPs were split pending Transnet’s attempt to apply to National Treasury for an
exemption from the Instruction Note. Despite numerous engagements, the much-awaited

exemption was not forthcoming from National Treasury and on 7 December 2012, the
10 Part F Exhibit 1, National Treasury Instruction Note.
11 Part A Exhibit3, Correspondence between Transnet and the Minister of Public Enterprises regarding the National Treasury’s Instruction
Note.
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then Minister of Public Enterprises, Honourable Malusi Gigaba, addressed correspondence
to Mr M Mkwanazi'?, the former Board Chairperson, advising inter alia as follows:

“There are a number of unresolved issues pertaining to the
extension of the exemption to state owned companies (SOC)
from Regulations 2(2); 3to 8; 10; 11(1) to 9; 11 (11) to 13; 12-
13 as issued in...I believe that these issues can have a material
impact on the ability of Transnet to extract optimal commercial
developmental and transformational value from strategic
procurements....

Given this situation, | am personally engaging with the Minister of
Finance....in the meantime Transnet should continue to procure
as if the extension to the exemption is in place in addition no
communication should take place between the SOC and National
Treasury pertaining to the PPPFA until the situation has been
resolved....

With regards (sic) to the instruction notes relating to the “invitation
and valuation with bids based stipulated minimum threshold
for local production and content for the rolling stock sector”
Transnet should procure taking the designation thresholds into
account however Transnet should not feel constrained by s5.1.2
of the instruction note and should rather establish an evaluation
framework that provides reasonable incentives for suppliers

to support our industrialisation and transformation objectives.
Should my agreement with the Minister of Finance require a

change to this framework, Transnet can alert the bidders at that
stage.” (Our emphasis)

2.1. 11 The net effect of the Instruction Note was that Transnet was no longer exempted from the
provisions of the PPPFA Regulations, in particular, the provisions relating to the evaluation
criteria. That much was specifically spelt out to Transnet when it was advised by National
Treasury that it ought to use the 90/10 evaluation criteria henceforth.

2.1.12 As a consequence of the discontinuation of such exemption, on 23 July 2012 and 11
December 2012, Transnet issued Part 1 and 2 of the RFPs, respectively. To give effect to
the various provisions of the Instruction Note, the RFPs were required to comply with inter
alia the following key requirements?s:

(@)  stipulate that the exchange rate to be used for the calculation of local
production and content must be the one published by the South African
Reserve Bank as at the date of issue of the advertisement of the bid and
to stipulate further that Transnet would verify such rates;

(b)  disclose the formula LC = (1 — x/y) * 100 (where x is the imported
content in Rand and vy is the bid price in rand excluding VAT), as the

12 The 2012 Chairperson of the Transnet Board of Directors.
13 Clauses 4 and 5 of the Instruction Note.
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formula to be used to determine local content compliance;

(c)  bid specifications and price benchmarking were to be undertaken in
collaboration with the DTI;

(d)  only annex C: Local Content Declaration, Summary Schedule, which was
a mandatory returnable document, was to be used in evaluating local
content;

() the amendment of the stipulated minimum threshold for local production
and content was not permitted;

(f)  only bids that achieve the minimum stipulated threshold for local
production and content may be evaluated further. The evaluation
must be done in accordance with the 80/20 or 90/10 preference point

system prescribed in Preferential Procurement Regulations, 2011; (Our
emphasis); and

(g)  where appropriate, prices would be negotiated with preferred bidders so
long as there was no prejudice to other bidders.

2.1.13 The requirements set out above, are inspired by the principles of fairness, equitability,
transparency, competitiveness and cost effectiveness as contained in the provisions of
s217 of the Constitution.

2.1.14 Part 1 RFP contained, amongst other things, the following:

(@)  administrative requirements such as compulsory briefing sessions,
closing dates, etc,;

(o)  local content requirements;
(c)  technical specifications; and
(d)  details on the Financial Offer.

2.1.15 On the other hand, the gist of the Part 2 RFP provided for the “evaluation and adjudication
criteria” which was omitted in Part 1 RFP. Amongst others, it provided that:

(@)  TRE’s! participation to be prescribed after the issuance of Part 2 RFP;
and

(b)  the evaluation criteria are as follows:

14 TRE was an abbreviation for Transnet Rail Engineering, which is now called Transnet Engineering.
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Stage 1 Stage 2 Stage 3 Stage 4 Stage 5 Stage 6
Administrative Substantive Local Content BBBEE & Functionality Price/SD/B-
Responsiveness | Responsiveness 55% Diesel Deiz:::)pl::;nt 80% BBEE

returnable Bid has Price . P 60% Price;

) 60% Electric
documents & offer; 40%
20% SD;
schedules) | ki ancial Stabilit
v 20% B-BBEE
Guarantees
signed
2.1.16 Contrary to the provisions of the Instruction Note which required that “the evaluation must

be done in accordance with the 80/20 or 90/10 preference point system prescribed in
Preferential Procurement Regulations, 2011”, stage 6 of the RFP stipulated a different
evaluation criteria of 60/20/20 in evaluating bids that met the minimum threshold on local
production and content.

2.1.17 By the time the RFPs were issued, Transnet was well aware of the requirements with
which the evaluation criteria had to comply with, as per the provisions of the Instruction
Note. Transnet did not have the authority to adopt an evaluation criterion that was not
in line with the Instruction Note irrespective of the concerns that Transnet held on the
restrictions imposed by the evaluation criteria in the Instruction Note.

2.1.18 On this ground alone, the RFPs issued offend against the principles of legality.

2.2 Irregularities during the Bid Evaluation Phase

2.2.1 During the Bid Evaluation phase, the irregularities highlighted below compromised the

fairness of the evaluation process. These irregularities related to the following:
(i) Exclusion of the Bo-Bo submissions

(@)  The technical specifications invited bidders to submit responses
that are either for a Bo-Bo or Co-Co locomotive type so long
as they fulfilled Transnet’s technical requirements. The test for
fulfilling the technical requirements was to pass an 80% threshold
stipulated in the evaluation criteria of the RFP. Once the 80%
threshold was passed there was a legitimate expectation that
all such bidders would proceed to stage 6 and be evaluated and
adjudicated in accordance with the criteria set out in the RFP.

(o)  However, a decision was taken during the Bid Evaluation process
to exclude all the Bo-Bo submissions in favour of the Co-Co
submissions. This resulted in CNR’s bid being excluded from
further evaluation of its Electric Bo-Bo submission.

()  Itwas irregular to deviate from the prescribed technical
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specifications and evaluation criteria to exclude CNR’s Bo-Bo
submission for further evaluation. This conduct was not a minor
deviation from the tender rules as it deprived Transnet the benefit
of properly assessing all the competitive bids that passed the
technicality stage.

(d)  Tenderers prepare their tenders based on the specifications
laid down in the bid documents. As a general rule, therefore,
an organ of state should not be allowed to make changes to
tender specifications after a call for tenders has been advertised.
Itis in the interest of fairness and transparency (and also
competitiveness) for organs of state to abide by the tender
specifications initially provided?!®. Similar sentiments were also
echoed in Grinaker LTA Ltd and another v Mpumalanga Tender
Board (2002) 3 All SA 336 T where the need for organs of state
to abide by the criteria stipulated in the invitations to tender was
emphasised.

(i) Changing the evaluation criteria for Total Costs of Ownership (“TCQO”)

(@)  The pre-approved?® evaluation criteria for the TCO was amended
during the evaluation process wherein the Cross Functional
Evaluation Team (CFET Finance) developed additional scenarios to
evaluate TCO. The choice by CFET on a scenario that was not part
of the pre-approved evaluation criteria had an effect of reducing
Mitsui’s score on TCO.

(b)  As was the case in the Bo-Bo/Co-Co submission, it was irregular
for Transnet to use different TCO criteria in the middle of the Bid
Evaluation process more so since it had a material impact on how
the bidders fared depending on which scenario was used.

(c)  The CFET (Finance) report reveals that Mitsui’s overall score was
not the highest because it obtained a lower score in the evaluation
of Delivery Schedule (another sub-element of Price). We have not
been able to verify the accuracy of the evaluation as we were not
provided with Mitsui’s submission on this sub-element despite our
repeated requests to that effect.

(d)  Inany event, it makes no difference that Mitsui was not awarded
the tender based on their overall scoring. It was still entitled to
a procedurally fair process as succinctly put by Froneman J, at

paragraph 27 of the All Pay Investment Holdings and others v
CEO of SASSA and Others 2014 (1) BCLR 1 (CC) case:

15 Bolton, The Law of Government Procurement in South Africa, p 182.
16 This was pre-approved by the Board before the bid submissions were received, but the criteria was not disclosed in the RFP
documents.
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“Procedural objections are often raised by unmeritorious
parties. Judges may then be tempted to refuse relief on the
ground that a fair hearing could have made no difference
to the result. But in principle it is vital that the procedure
and the merit should be kept strictly apart, since otherwise
the merits may be prejudged unfairly. Tenderers have a
right to a fair tender process, irrespective of whether they
are ultimately awarded the tender.”

2.2.2 The fairness of the evaluation process was compromised by the material changes that
occurred during the evaluation process.

2.3  Non-Compliance with Local Production and Content

2.3.1 Theappointment of BT, CNR and CSR did not comply with the minimum thresholds on local
production and content of 55% for diesel locomotives and 60 % for electric locomotives
as stipulated in the Instructions Note. This is apparent from the figures obtained from the
spreadsheet produced as the outcome of the PTN.

2.3.2 The computation of Local Content is regulated by the Instruction Note which, inter alia,
provided as follows:

“4.2 (i) the exchange rate to be used for the calculation of local
production and content must be the exchange rate published by
the South African Reserve Bank (SARB) at 12:00 on the date of
advertisement of the bid”

4.3 the local content expressed as a percentage of the bid price
must be calculated in accordance with the following formula
which must be disclosed in the bid documentation:

LC = [1-x/y] *100;

where:

x is the value of the imported content in Rand, and

y is the bid price in Rand excluding value added tax VAT.

Prices used in the determination of x must be converted to Rand (ZAR) by
using the exchange rate published by the SARB at 12:00 on the date of the
advertisement of the bid”

2.3.3 2.3.3 Thetable below analyses the bid submissions using the OEM bid prices at the time
when the bids where advertised, as required by clause 4.2 (i) of the Treasury Instruction
Note:

Scenario 1: Bid Prices on the date of RFP Advertisement
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CNR GE BT CSR
Rands/Dollar exchange rate 8.2524 8.2584 8.2584
Rands/Euro exchange rate 10.0988 10.0988
Bid Price - BAFO 28,124,169 24,311,700 29,049,486 28,890,000
OEM Local Content 45.2% 60.6% 53.8% 54.5%
Minimum requirements as per 55% 55% 60% 60%
Instruction Note

2.3.4 The results of Scenario 1, strictly using the exchange rate formula as stipulated in the
Instruction Note, indicate that CNR (45.2%), BT (53.8%) and CSR (54.5%) Local Content
fell below the minimum required thresholds whereas that of GE (60.6%) met the minimum
required thresholds.

2.3.5 As an alternative to Scenario 1, the table below analyses the bid submissions using the
exchange rate that applied during the PTN to reflect changes in the exchange rate as
a result of the deterioration in the Rand, since the advertisement of the bids. This is an
approach that was utilised during the PTN as it is apparent from the different exchange
rates that were applied.

Scenario 2: Exchange Rates during the Post Tender Negotiations

CNR GE BT CSR
Rands/Dollar exchange rate 9 9.168 9.1508
Rands/Euro exchange rate 12 11.9
Bid Price - BAFO 28,124,169 24,311,700 29,049,486 28,890,000
OEM’s Local Content 37.6% 56.3% 45.6% 49.6%
Minimum requirement as per 55% 55% 60% 60%
Instruction Note

2.3.6 Theresults of Scenario 2 above, also indicate that notwithstanding the adjustments of the
applicable exchange rates to accommodate the deterioration of the Rand, CNR (37.6%),
BT (45.6%) and CSR (49.6%) still fell below the minimum local content threshold as per
the Treasury Instruction Note.

2.3.7 Thelmport Content in the scenarios above are as per the declarations of the bidders at the
PTN and are shown in their respective currencies. The total Import Content is also shown
in Rand terms using the exchange rates applicable to each scenario. The Bid price used is
the BAFO price provided by the bidders as indicated in the PTN spreadsheet.
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2.3.8 The results of the above analysis indicate that not only did Transnet exit the PTN in a far
much worse position, but it ended up concluding Locomotives Supply Agreements with
bidders that did not comply with the PPPFA Regulations on local content and the RFP.

2.4 Incurring Batch Pricing during the Post-Tender Negotiations

2.4.1 Ordinarily, parties must be bound by the tender submissions and be appointed or rejected
on the basis of those submissions. However, in certain circumstances, there is merit in
partaking in PTN so as to obtain the best value for money. PTN should, however, not
result in the preferred bidder after negotiations, no longer being the best tenderer in
accordance with the criteria in the bid documents as that might give rise to a challenge by
an unsuccessful bidder on the basis of unfair treatment 7.

2.4.2 The 2012 PPM!® authorised the conclusion of PTN. A review of the 2012 PPM reveals the
following:

“19.1.1 Post Tender Negotiation is an effective tool to drive down
costs or extract further value for Transnet and can be used very
effectively in conjunction with any procurement mechanism.
PTN is used after the evaluation process has been completed
and the Preferred Bidder/s have been identified and approved by
the relevant AC, based on the criteria as set out in the RFX

19.4.3 Negotiations must be preceded by thorough research and
a caucus discussion by the cross-functional negotiation team to
be able to obtain a coordinated approach:

“(a)...

(b) the objectives of the negotiating team must be recorded
in consultations with the relevant disciplines concerned (e.g.
financial, SD, technical and commercial).” (Our emphasis)

2.4.3  The principle of entering into PTN was also given a stamp of approval in SA Containers
Stevedores v Transnet 11445/2010) [2011] ZAKZDHC 22 where it was held that:

“The concept of post-tender negotiations is not uncommon
in public tender dealings and has been found to be a legally
acceptable practice as long as, it seems to me, it is included in

the tender document as a requirement in the tender process.”
(Our emphasis)

2.4.4 A brief summary of the above legal principle is that the PTN must:
(@)  have been mentioned in the RFP document;

(o)  drive down costs and Transnet should get value for money arising out of
these negotiations; and

(c)  ensure the objectives of the negotiation team are recorded so that the

7 Bolton op cit page 201.
18 Part E Exhibit 1 & 2, The RFP was issued when the 2009 PPM was still applicable. However, for all intents and purposes, Transnet
used the 2012 PPM in evaluating and managing the 1064 Locomotive Transaction.
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team has stated objectives to be achieved from the negotiation process.

2.4.5 Inthe context of 1064 Locomotives procurement, it is common cause that:

(@)  Part 2 of the RFP indicated that “Transnet reserves the right to conduct
PTN with the preferred bidders”;

(b)  the 2012 PPM authorised the conclusion of the PTN for the purposes of
bringing down costs and deriving value for money for Transnet;

(c)  during our investigations we were not provided with any document that
recorded the objectives that were set for the negotiating team save for
the following:

(i) a Memorandum to the Group Chief Executive dated 16 January
2014, by Mr T Jiyane requesting approval to negotiate with the
highest scoring bidders on the following High-Level Negotiations
Strategy:

o price (Hedging Strategy);
° payment terms;
° delivery lead time;

o finalising the TE Scope of work in line with PPPFA approval
as well as BAFO; and

o contractual compliance.

(i)  the Negotiation Strategy document titled “Negotiations Baseline
Worksheet”?° that was developed to outline the objectives and the
parameters that will inform the PTN on various negotiation points.
This document sets out the terms of reference for each of the
items to be negotiated upon. Each of the terms of reference had a
threshold of what the target of the negotiations on an item should
have been as well as the least acceptable results.

2.4.6 Oneofthesignificantdrivers ofthe price increase, was paymentfor Batch Price adjustment?!
(also referred to as Batch Pricing??) as a result of the splitting of the awards amongst the
four (4) bidders. Transnet’s position on the payment of extra cost for reduction in batch
quantities was clearly articulated in the RFP and the Negotiations Baseline Worksheet.

2.4.7 The RFP provided as follows:
“Transnet requires flexibility in exercising options for the

19 Part C Exhibit 2, Memorandum dated 16 January 2014 from Mr T Jiyane to Messrs. B Molefe A Singh and S Gama.

20 Part F Exhibit 2. This document was provided by Transnet to MNS during its investigations. Despite numerous requests to Transnet
for a signed version of the Negotiation Baseline Worksheet (Negotiation Strategy), same was not made available. Even though this
document is unsigned, Mr T Jiyane confirmed that Negotiation Strategy documents included terms of reference for each of the items to
be negotiated indicating the targets and the outcomes that would not be acceptable to Transnet.

21 Part F Exhibit 3, This principle of Batch Price adjustment is derived from Mr B Molefe’s Memorandum dated 23 May 2014 wherein he
attributed an increase of R2.7 bn to “the Batch price adjustment for reduction of batch sizes”. For further details on this Memorandum
see Chapter 4 of this Report.

22 This phrase is derived from one of the Negotiation Baseline Worksheet as “the price changes based upon the (locomotive) quantities
ordered.
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acquisition of the Locomotives. These options may include
suspending or postponing the delivery of the Locomotives until
a later date or changing quantities. Transnet however does not

expect to pay a price premium should it exercise any of these
options.” 2(Our emphasis)

2.4.8 It has been subsequently argued by Messrs Siyabonga Gama (“Mr S Gama”) and Yousuf
Laher?* (“Mr Y Laher”) that Batch Pricing was justifiable on the basis that the Board?® had
approved the recommendation to split the award amongst the four OEMs. Therefore, the
argument they advance is that, the reduction in the quantities of the locomotives awarded
to each of the OEMs necessitated the OEMs to increase their prices.

2.4.9 This justification is untenable on the grounds that Transnet adopted the position of not
paying a price premium with full knowledge of the right it reserved itself in the RFP to split
the award to more than one supplier?®, the effect of which would result in lesser quantities
of locomotives being awarded to the OEMs. The Board’s approval of the splitting of the
award should not be misconstrued as authorization to commit Transnet to Batch Pricing,
more so given the fact that the authors of the Memorandum to the Board did not bring it to
the attention of the Board that the RFP prohibited Transnet from paying a price premium
for changing the locomotive quantities.

2.4.10 Committing Transnet to Batch Pricing contrary to the provisions of the RFP, on its own,
also compromised the fairness of the procurement process and constitute an irregularity
because the “Request for Proposals, read together with the constitutional and legislative
procurement provisions, thus constituted the legally binding and enforceable framework
within which tenders had to be submitted, evaluated and awarded”?’.

2.4.11 In amplification of the Transnet position adopted in the RFP for the non-payment of Batch
Pricing, the Negotiations Baseline Worksheet - Price was provided?® to members of the
PTN team to provide guidance specifically on Batch Pricing. The table below is the relevant
extract of the terms of reference for negotiating “Batch Pricing”. 2

23 Part D Exhibit 2, pg. 18 par. 3.1 of Part 1 RFP.

24 Part A Exhibit 4 &5, Correspondence dated 14 August 2018 and 15 August 2018 respectively.

25 Part Exhibit 1, Transnet Board meeting dated 24 January 2014.

26 Part D Exhibit 2, Clause 13.9 Part 1 RFP.

27 All Pay op cit at par 38.

28 This document was provided to the MNS investigation team by Ms L Mdletshe who was the custodian of all the documents and data
used during the evaluation of the 1064 RFP. Mr Y Laher, who was instrumental in negotiating financial aspects during the Post Tender
Negotiation, indicated in his email dated 14 August 2018 that he “was never given an approved mandate for the negotiations, only a
draft version was provided. There is thus nothing on the records made available to us, that suggests that there was another mandate
document that was considered by the Post Tender Negotiations Team, at least on the Batch Pricing Negotiation Baseline Worksheet.
2% Part F Exhibit 3, Negotiation Baseline Worksheet — Batch Pricing.
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Negotiations Baseline Worksheet — Price

Negotiation Point: Batch Pricing

Current Offer: Price changes based upon quantity ordered

Negotiation Issues Price remains fixed as if order placed for full 599 electric or 465 diesels
Comments:

Most Desirable Outcome | Least Acceptable Agreement Target Agreement

(MDO) (LAA)

Remove batch pricing Remove batch pricing Remove batch pricing

2.4.12 This table indicates that one of the objectives set out for the negotiating team on Batch
Pricing was to ensure that Batch Pricing must be removed and the price must remain fixed
as if the order is placed for the full 465 Diesel and 599 Electric locomotives. This position is
in line with the responses MNS Attorneys received during the interviews with some of the
technical personnel at TFR, namely: Messrs F Callard (former employee of TFR), P Pillay
and F Harris, that the costs of procuring a smaller batch of locomotives should not have a
material effect on the overall transaction as long as the smaller batch was within the 100
locomotives threshold.

2.5 lIrregularities on the appointment of CSR

25.1 Section 217 of the Constitution enjoins organs of state to follow a procurement system
that is amongst others fair, competitive and transparent. A review of the circumstances
surrounding the appointment of CSR indicates that there was a violation of the principle of
fairness, competitiveness and transparency.

2.5.2 Messrs Igbal Sharma (“Mr | Sharma”) the chairperson of Transnet’s Board Acquisition and
Disposal Committee (the “BADC”) and S Essa were business associates through inter alia
the business interests they had in various companies. Mr S Essa on behalf of one of his
companies, Tequesta, concluded a Business Development Services Agreement (“Business
Development Agreement”) with CSR Hong Kong on 18 May 2015. The salient terms of
the Business Development Agreement state that:

(i) Tequesta was appointed to provide advisory services, in particular, assist
CSR Hong Kong to secure the current electric locomotives tender; and

(i) inreturn Mr S Essa would get paid 21% of the contract value concluded
with Transnet.

2.5.3 The Business Development Agreement further recorded that:

“It is hereby noted and agreed between the parties that the
above services are provided as a_pre-Project service and wiill
conclude on the Company signing the Contract for the Project.
The Company will not require any proof of delivery of the above
services since it is understood that the Project would not have
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materialized without the active efforts of TEQUESTA to provide

the services listed above.?*”(Own emphasis)

2.5.4 Itis now common knowledge that CSR was indeed awarded the contract to supply the
359 Electric locomotives. The fact that the Business Development Agreement confirms:

(@)  the exact number of locomotives that were awarded to CSR;

(b)  that some of the services allegedly provided by Mr S Essa (through
Tequesta) were rendered prior to the conclusion of the Locomotives
Supply Agreement at a time when Transnet’s procurement process was
underway;

()  CSR would not have been appointed had it not been through the active
efforts of Mr S Essa, through Tequesta; and

(d) CSR was awarded 126 more locomotives as compared to GE whilst for
the electric locomotives, the split was made on a 50/50 basis between
BT and CNR.

2.5.5 Given the fact that the procurement of 1064 Locomotives was required to comply with
s217 of the Constitution and the PFMA requirements for a competitive tender process,
there cannot be a lawful and commercial reason for Mr S Essa interposing between
Transnet and its potential contractors.

2.5.6 Thisreasonably leads to an inference that, Mr | Sharma would have used his position as the
Chairperson of the BADC and his business relationship with Mr S Essa to unduly advantage
CSR during the procurement of the 1064 Locomotives. This reasonable inference casts
doubts on the fairness and transparency of the manner in which CSR was awarded the
tender as it is apparent that Mr S Essa’s relationship with the BADC chairperson would
have enabled him to secure CSR the 359 electric locomotives as recorded in the Business
Development Agreement.

Remedies

2.5.7 From the analysis, it is clear that the procurement of 1064 Locomotives transaction was
irregular on either one or more of the following grounds:

(i) the RFPs did not comply with the evaluation criteria prescribed by the
Instruction Note; or

(i) the fairness and transparency of the evaluation criteria was
compromised by the belated changes in the evaluation - criteria during
the evaluation process; or

(i) the award of the bids to BT, CSR and CNR were not in compliance
with the minimum local production and content as prescribed by the
Instruction Note; or

(iv) committing Transnet to Batch Pricing was contrary to the express
provisions of the RFP; or

30 Exhibit 4 Part F, pg 19 of the Business Development Services Agreement.
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(v)  the contravention of s217 of the Constitution.

2.5.8 These irregularities are susceptible to judicial challenge on the basis that Transnet’s
conduct, in not complying with the law or exceeding the powers it had in law, breached
the principle of legality. In State Information Technology Agency v Gijima Holdings (Pty)
2018 (2) BCLR 240 (CC) the Constitutional Court confirmed the longstanding principle3!
on legality that:

“It seems central to the conception of our constitutional order that
the legislature and executive in every sphere are constrained by
the principle that they may exercise no power and perform no
function beyond that conferred upon them by law. At least in this
sense, then, the principle of legality is implied within the terms of
the interim Constitution.”

2.5.9 Inextending the application of this principle to the procurement process followed by SITA,
the Constitutional Court held that:

“What we glean from this is that the exercise of public power
which is at variance with the principle of legality is inconsistent
with the Constitution itself. In short, it is invalid”.

2.5.10 The irregularity and/or unlawfulness of the procurement as described in this chapter, does
not automatically lead to the conclusion that the Locomotives Supply Agreements will
be judicially set aside. The appropriate remedy for irregular administrative conduct is a
separate consideration primarily informed by the Court’s discretion in terms of s17232 of
the Constitution.

2.5.11 A just and equitable remedy, depending on the circumstances of each case might be a
possible re-negotiation of the contracts to ensure that Transnet is not unduly burdened by
contractual terms that perpetuate illegality. The circumstances that will be considered in
determining the appropriate remedy in each case, inter alia, are the following:

(i) the extent to which the OEMs have performed in terms of their
respective contractual obligations;

(i) Transnet’s business needs;

(i) the extent to which there is irregularity and elements of corruption for
some of the OEMS; and

(iv) overpayments to OEMs.

2.5.12 The declaration of irregularity will not necessarily result in the automatic termination of the
Locomotives Supply Agreements. The court has wide discretion in deciding what is just
and equitable having regard to all the relevant factors.

31 Fedsure Life Assurance Ltd v Greater Johannesburg Metropolitan Council 1999 (1) SA 374 (CC).

32 When deciding a constitutional matter within its power, a court —

(a) must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; and

(b) may make any order that is just and equitable, including—

(i) an order limiting the retrospective effect of the declaration of invalidity; and

(i) an order suspending the declaration of invalidity for any period and on any conditions, to allow the competent authority to correct the
defect.
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Chapter 3:
Corporate Governance

Executive Summary

The Board and Transnet Executives®® were required at all times during the procurement of the
1064 Locomotives (“the Transaction”) to comply with the applicable legal framework.3

Our assessment of the corporate governance processes during the Transaction confirms that:

(a) the Directors and Executives breached their fiduciary duties;

(b) Mr | Sharma breached his fiduciary duties by failing to declare his business relationship
with Mr S Essa, whose company was contracted by CSR Hong Kong?® to provide services
for the procurement of the 359 electric locomotives;

(c) there is contradiction between the Resolution/ Executive Summary and clause 5.2 of the
Business Case on whether or not the Business Case included or excluded “forex hedging,
forex escalation and other price escalations” (“forex hedging and escalation”);

(d)  theincrease in the ETC amounting to R15.9 bn®® was not approved by the Shareholder
Minister in terms of s54(2) of the PFMA; and

(e) the conclusion of the Locomotives Supply Agreements (“LSAs”) with the four OEMs
without the necessary approval by the Shareholder Minister in terms of s54(2) of the PFMA
renders the LSAs void ab initio.>”

As aresult, findings are made against the Directors and various Executives of Transnet for breach
of:

(a) the provisions of the PFMA (i.e. s50, s51 and s54)38 which amount to acts of financial
misconduct in terms of s83(1)(a) of the PFMA; and

(b)  fiduciary duties in performing their functions as contemplated in the Companies Act, PFMA
and internal governance framework.3°

33 Executives refers to Transnet’s officials who exercise general executive control or regularly participates materially in the executive
management of Transnet as contemplated in Regulations 38 of the Companies Act.

34 PFMA, the Companies Act and internal governance framework.

3% CSR Hong Kong is a related company to CSR, which was awarded a Tender to provide 359 electric locomotives

36 The difference between R54.5 and R38.6 bn.

37 In Neugarten and Others v Standard Bank of South Africa Ltd1989 (1) SA 797 (A) on p 808H-J, the Court held that an agreement that
is void ab Initio is to be regarded as it never existed

38 ss50, 51, 54 of the PFMA deal with fiduciary duties of directors, general responsibilities of accounting authority, approvals by the
Shareholder Minister and Treasury notifications.

39 MOI, DOA, Shareholder Compact and Transnet policies.
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3.1 Conflict of Interest

3.1.1 Transnetis a State-Owned Company established in terms of s2 of the Legal Succession to
the South African Transport Services Act.*°

3.1.2 Interms of the PFMA, (which lists Transnet as a public entity*!) the Board is the accounting
authority*2.

3.1.3 As the accounting authority, the Board must ensure that Transnet maintains:

“(i) effective, efficient and transparent systems of financial and
risk management and internal control”*.

3.1.4 Intermsofthe Companies Act*, Transnet is a State-Owned Company*® and must therefore
comply with this legislation and its Regulations.

3.1.5 Section 66 (1) of the Companies Act gives the Board the authority to manage and control
the business affairs of Transnet except to the extent that the MOI*® provides otherwise.

3.1.6 During the procurement of the 1064 Locomotives, various Resolutions, approvals and/or
decisions were taken by the Board and/or its Executives in their capacity as Directors and/
or employees of Transnet.

3.1.7 Theword “director” is defined in s1 of the Companies Act, to include any person occupying
the position of a director or alternate director, by whatever name designated.*’

3.1.8 Regulation 38* provides that any person, regardless of his/her title, qualifies as a prescribed
officer if he/she exercises general executive control or regularly participates materially in
the executive management of the company.

3.1.9 With regard to Transnet, it therefore means that any executive manager or member of
a committee who made or participated in the decisions, approvals and/or Resolutions in
respect of the procurement of 1064 Locomotives would be regarded as a director.

3.1.10 Central to the responsibilities of directors both in terms of the PFMA and the Companies
Act, is the duty to act in the best interests of the company at all times.

3.1.11 The duty to act in the best interests of the company entails, among other things, avoiding
a conflict of interest between a director and the company.

3.1.12 One of the former directors of Transnet, Mr | Sharma breached his fiduciary duties when
he failed to declare a conflict of interest between Mr S Essa and himself whilst acting as a

40 Act 9 of 1989.

41 Listed under schedule 2 of the PFMA.

42549 (1) of the PFMA.

“3s51(1)(a)(i) of the PFMA.

44 Act 71 of 2008.

4551 of the Companies Act.

46 51 of the Companies Act defines a Memorandum of incorporation as a document that set out rights, duties and responsibilities of
shareholders, directors and others within and in relation to a company.

47 The word “includes”, in the definition of the word “director” means that certain persons are to be regarded as directors even though
they may be designated by a different name See a definition of a director at “Contemporary Company Law” 2nd Edition, 2012 by Farouk
HI Cassim.

48 Regulation 38 of the Companies Act.

20 October 2018 | www.mnsattorneys.co.za



TRANSNET-REF-BUNDLE-04267

director of Transnet and the Chairperson of the BADC as required by the Companies Act.

3.1. 13 In 2010, Mr | Sharma was appointed as a director of Transnet and became the Chairperson
of the BADC on 29 August 2012, a Board subcommittee that approved all submissions
relating to procurement*® of the 1064 Locomotives and recommended the appointment of
preferred bidders to the Board. The Board relied heavily on the recommendations of the
BADC.

3.1.14 On 24 January 2014, the BADC meeting which was chaired by Mr | Sharma recommended
to the Board that BT, CNR, CSR and GE be appointed as the four OEMs to manufacture
the 1064 Locomotives. Included in the recommendation by the BADC was the split of
the award of the locomotives as follows: BT (240 electric), CNR (232 diesel); CSR (359
electric); and GE (233 diesel).

3.1. 15 Messrs|Sharmaand S Essa were co-directors and shareholders in a number of companies.
The diagram below illustrates the business relationships between Messrs | Sharma and

S Essa.
Transnet SOC Ltd
Mr | Sharma (former director) Provided goods and services
1. Board member (13/12/2010 to 10/12/2014
2. BADC Chairperson (29/08/2012)
VR Laser Services (Pty) Ltd
Mr S Essa
active director
Since 07/11/2013 Elgasolve Elgasolve (Pty) Ltd from 14/01/2014

80% sh i
owns o sharesin 1. MrS Essa: active director
2. Mr | Sharma: declared 50% interest

on 28/02/2013 Since 27/07/2014 Elgasolve

owns 74.9% shares in

NADP (Pty) Ltd

active directors Pays rental to

1. Mr| Sharma from 07/11/2013
2. Mr S Essa from 07/11/2013

ISSAR Capital (Pty) Ltd

A Since 06/03/2014 Issa Capital VRLS Properties (Pty) Ltd
active director from

owns 100% shares in

Since 07/11/2013 Issa Capital
owns 20% shares in

17/12/2010 to 22/05/2014 Mr | Sharma (former director)

Mr | Sharma

3.1.16 The diagram illustrates that:

(@) from 2013 to 2015%°, Mr | Sharma was a director of VRLS Properties
(Pty) Ltd (“VRLS Properties”), which leased land to VR Laser Services
(Pty) Ltd (VR Laser”);

49 Part E Exhibit 3, In terms of 2013/14 Delegation of Authority, the prescribed threshold of the Transaction that require the BADC

approval was R2 bn.
%0 CIPC search records that Mr Sharma became a director of VRLS Properties on 09 December 2013 and resigned on 12 October 2015.
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(b)  Mr S Essais a director of VR Laser®! and a shareholder in Elgasolve (Pty)
Ltd (“Elgasolve”);

(c)  Elgasolve currently owns 75% of the shares in VR Laser;

(d)  MrS Essais listed as a director of Elgasolve®? whilst Mr | Sharma
declared a 50% shareholding in Elgasolve on 28 February 2013;

(e)  during 2014, Elgasolve held 80% shareholding in the National
Agricultural Development Project Pty (Ltd) (“NADP”). Messrs | Sharma®
and S Essa® are co-directors of NADP;

(f)  the other 20% shareholding in NADP is held by Issar Capital (Pty) Ltd>®
(“Issar Capital”); and

(g) Issar Capital in turn holds 100% shareholding in VRLS Properties.

3.1.17 VR Laser was listed as an active Transnet vendor and had previously done business with
Transnet to the value of R200 000.00 per annum. Mr | Sharma derived material benefit
from VR Laser on the basis that VRLS Properties received rent from VR Laser.

3.1. 18 MrSEssa, on behalf of one of his companies, Tequesta, concluded a Business Development
Services Agreement®® with CSR (Hong Kong) Co. Ltd (“CSR Hong Kong”)®” on 18 May
2015 to “provide advisory and consulting services in respect of the Project and to aid
Business Development and to assist in achieving the Company’s BEE objectives in the
Territory”s8.

3.1.19 The “Project™® is defined in the Business Development Services Agreement as “any
portion of the Tender for the supply of 359 Electric locomotives (22E) to Transnet SOC
Limited, South Africa®®.” The terms of the Business Development Services Agreement
were, inter alia, the following:

(@)  Tequesta would provide various advisory services relating to the
acquisition of the 359 locomotives;

(b)  forits services, Tequesta would be paid 21% of the contract value of the
359 locomotives (R3 098 916 720);

(c)  Tequesta would be paid 2% (R362 440 000) of the contract value as a
success fee; and

(d)  the payment of the balance of 19%, (R3 443 180 000) would be paid on
a pro-rata basis to the milestones achieved.

51 CIPC search records that Mr Essa is an active director of VR Laser with effect from 14 January 2014.

52 CIPC search records that Mr Essa is an active director of Elgasolve with effect from 14 January 2014.

53 CIPC search records that Mr Sharma as an active director of NADP and appointed as such from 07 November 2013.

54 CIPC search records that Mr Essa as an active director of NADP and appointed as such from 07 November 2013.

55 CIPC search records that Mr Sharma was appointed as a director of Issar Capital on 17 December 2010 and resigned on 22 May 2014.
56 Part F Exhibit 4, Business Development Services Agreement, dated 18 May 2015.

57 CSR Hong Kong is a related company to CSR SA.

%8 Clause 3.1 of the Business Development Services Agreement.

59 The word “Project” is referred to as “Project 359” in the Business Development Services Agreement.

60 Clause 1.1. of the Business Development Services Agreement.
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3.1.20 The Business Development Services Agreement further recorded that

“It is hereby noted and agreed between the parties that the
above services are provided as a_pre-Project service and wiill
conclude on the Company signing the Contract for the Project.
The Company will not require any proof of delivery of the above
services since it is understood that the Project would not have
materialized without the active efforts of TEQUESTA to provide

the services listed above.?” (Own emphasis)

3.1.21 The significance of the clause mentioned above is that it confirms:

(@)  thatalthough the Business Development Services Agreement was
signed on 18 May 2015, Tequesta had already rendered the “services” to
CSR prior to the conclusion of the Locomotives Supply Agreement with
Transnet; and

(b)  CSR’s acknowledgement that its appointment by Transnet would not
have materialised without the active efforts of Tequesta.

3.1.22 The BADC, with Mr | Sharma as the Chairperson recommended to the Board the
appointment of CSR%as one of the four OEMs®3, The recommendation by the BADC was
approved by the Board on 24 January 2014 and Mr | Sharma was present at the meeting®.

3.1.23 On 17 March 2014, CSR concluded a LSA with Transnet to manufacture 359 New Dual
Voltage Electric Locomotives, which is the exact number of locomotives that was agreed
to between CSR Hong Kong and Tequesta. The fact that the Business Development
Services Agreement confirms:

(@)  the exact number of locomotives that were awarded to CSR (359);
(b)  the type of locomotives that were awarded to CSR (electric locomotives);

(c)  the services rendered by Tequesta pre-date the award of the Tender;
and

(d)  that Tequesta is responsible for CSR being awarded the contract,

leads to the unavoidable conclusion that the Business Development Services
Agreement is tainted with fraud and corruption as it suggests, amongst others,
that Mr S Essa on behalf of Tequesta played a pivotal role in ensuring that

CSR is awarded the contract despite the competitive procurement process
undertaken by Transnet.

3.1.24 Mr | Sharma failed to declare his business relationship with Mr S Essa® whose company
was contracted by CSR Hong Kong to provide services for the procurement of the 359
electric locomotives. He failed to declare a conflict of interests and as such, breached his

61 Pg 19 of the Business Development Services Agreement.

62 CRRC E-Loco Supply (Pty) Ltd is the successor in title of CSR, which is the related company or a representative of CSR Hong Kong.
63 Part B Exhibit 7, Minutes of the BADC meeting held on 24 January 2014.

%4 Part B, Exhibit 1, Minutes of the special Board meeting held on 24 January 2014.

% Mr S Essa is a related person to Mr | Sharma.
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fiduciary duties®® in that:

(@)  he failed to ensure that the procurement of the 1064 Locomotives
complied with s217(1) of the Constitution, in particular “fairness” during
the evaluation of the tender Bids;

(o)  Mr | Sharma should have foreseen that his conduct will lead to the
irregular award of the tender, in this instance, to CSR;

()  he should have foreseen that the irregular award might lead to the LSA
between Transnet and CSR being susceptible to judicial challenge;

(d)  the setting aside of the LSA will eventually affect the business of
Transnet; and

(e)  he allowed his own interests to prevail over those of Transnet.

3.1.25 Mr | Sharma’s conflict of interest was also confirmed by PWC in its report to Transnet®’.

3.1.26 Section 50 of the PFMA not only imposes fiduciary duties on the Board as a whole, but
also on individual members of the Board. The core fiduciary duties which are relevant for
purposes of this Report, include the duty to:

(@)  disclose to the Board any direct or indirect personal or private business
interest that a member or any spouse, partner or close family member
may have in any matter before the Board;

(b)  conduct themselves with fidelity, honesty and integrity; and
(c) actinthe best interests of the company.

3.1.27 In addition to contravening the Companies Act and the PFMA, Mr | Sharma contravened
the following internal governance framework:

(@)  Transnet Code of Ethics (“Code of Ethics”); and

(o)  the Transnet Declaration of Interest and Related Party Disclosure Policy
(“DOI'").

3.1.28 The Code of Ethics requires, inter alia, that non-executive directors:

(@)  refrain from using a position of authority and/or facilities provided by
Transnet to further their own interests or that of friends and relatives;
and

(o)  disclose any potential conflict of interests.

3.1.29 The DOl provides guidance to directors and any person occupying the position of a director
or alternate director by whatever name designated on their duties to disclose and manage

66 575 of the Companies Act places an obligation on a director who has a personal financial interest in respect of a matter on the Board
agenda or where he knows that a “related person” has personal financial interests in the matter.

%7 Part F Exhibit 5, PWC Draft Report and Presentation, dated 14 June 2017. This report records the interview conducted by PWC with
Mr | Sharma on 19 November 2014. The report states that Mr | Sharma failed to declare his interests in NADP and VRLS Properties in
his April 2014 declaration. It records that the reason for not declaring his interests in these entities, it was an oversight on his part.
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a conflict of interest. The DOI defines a “conflict of interest” as®®:

“a personal financial interest; or has private interests or personal
considerations or has an affiliation or relationship®_which
affects, or may affect, or may be perceived to affect a directors
judgement in acting in the best interests of Transnet’®”(Own
emphasis)

3.1.30 The seriousness of a breach of fiduciary duty has generally been emphasized by the courts

throughout the years. In S v Gardiner and Another 2011 (4) SA 79 (SCA), two joint chief

executive officers were imprisoned for seven years for breach of their fiduciary duties.

3.1.31 Inview of the seriousness of the breach of fiduciary duties relating to the conflict of interest,
we recommend the following:

(@)  as an alternative to the Tender being declared irregular, the Board can
also institute legal proceedings to cancel the LSA between Transnet
and CSR on the basis of the breach of warranties and representations in
terms of clause 3.1.7 of the LSA”%;

(b)  application in terms of s162(5) of the Companies Act be instituted
against Messrs | Sharma and S Essa to be declared delinquent directors;

(c)  criminal charges be laid against Messrs | Sharma and S Essa in terms of
s34 of PRECCA’?; and

(d) an engagement with the Special Investigating Unit and/or other
law enforcement agencies to obtain and/or subpoena the relevant
documentation or information from foreign entities’® and/or individuals
outside the jurisdiction of the Republic of South Africa.

3.2 Approval of the Business Case and Increase in the ETC

3.2.1 During 2012, McKinsey Incorporated (“McKinsey”) was appointed by Transnet to finalize
its Business Case.

3.2.2 One of the issues that became a point of contention after the award of the tenders to the
OEMSs, was whether or not the Business Case included or excluded forex hedging and
escalation.

3.2.3 Before the Business Case could be submitted to the Board and subsequently to the
Shareholder Minister, it had to be considered and approved by Transnet internal
procurement structures. As a result of this process, the Business Case was presented to

8 Part E Exhibit 5, clause 4.2 of DOI.

% |ncludes the connection between any two or more persons who are related or inter-related.

70 Clause 5.2 of the DOI defines “Conflict of Interests”.

71 In terms of clause 3.1.7.1 of the LSA, CSR represented and warranted that:

“to the best of its knowledge, information and belief no material matter exist which might give rise to a civil, criminal, arbitration
proceeding any jurisdiction..., which in any such case would affect its capacity to fulfil its obligations, inter alia, under this agreement and/
or any other Project Document to which it is a party”. (Own emphasis)

72 Prevention and Combating of Corrupt Activities Act 12 of 2004. s34 of PRECCA places a duty on certain persons to report certain
offences relating to corruption. Failure to report such criminal activity is an offence.

73 CSR Hong Kong and Tequesta.
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the BADC which then recommended it to the Board for approval.

3.2.4 The Executive Summary compiled by the BADC, for the Board to approve, provided for the
ETC in the amount of R38.6 bn “excluding forex hedging and escalation”. (Own emphasis).

3.2.5 On 25 April 2013, the Board in line with the Resolution of the BADC and its Executive
Summary approved the Business Case.

3.2.6 Even though there were no discussions at the BADC on whether or not the Business Case
included or excluded forex hedging and escalation, the Resolution’# nonetheless provided
that the ETC in the amount of R38.6 was “exclusive of forex hedging and escalation”. (Own
emphasis).

3.2.7 Contrary to the Resolution, what can be clearly inferred from the deliberations at the
BADC was the emphasis on the containment of costs relating to the purchase of the
1064 Locomotives. For example, the former Chairperson of the Board, Mr M Mkwanazi
emphasized the following:

“Mr Mkwanazi was uncomfortable with the funding aspects of
the project...For this contract, ...the price will be fixed. For a rand-
based contract, the supplier to hedge and the Company will aim
for a fully fixed price contract... There will be no massive price
change due to the benchmarks undertaken’®” (Own emphasis)

3.2.8 The Resolution of the BADC and the Executive Summary of the Business Case which
excluded forex hedging and escalation is a contradiction of clause 5.2 of the Business
Case, which provides:

“forex risk mitigation will be imperative for a transaction of
this size. A change in the Rand to US dollar exchange rate of
10 percent would represent a R1.2 bn impact based on the
amount of localization assume...Transnet’s preferred option is
to enter into Rand based supplier agreements with OEMs, with
the hedges undertaken by the OEMs themselves. However, even
when hedging is conducted by the OEM, Transnet ultimately

pays for the cost of hedging, which is factored into the purchase
price” (Own emphasis)

3.2.9 The contradictions between the Resolution / the Executive Summary and clause 5.2 of the
Business Case can either be as a result of an error by the drafters’® of both Resolution and
the Executive Summary or negligence or intentional misrepresentation.

3.2.10 Our investigations were unable to confirm whether the contradictions between the
Resolution/ Executive Summary and clause 5.2 of the Business Case could be regarded as
an error or negligence or intentional misrepresentation.

74 The Business Case for the acquisition of the 1064 Locomotives for TFR’s General Freight Business at an estimated cost of R38.6 bn as
per the Corporate Plan (excluding potential effects from forex hedging, forex escalation and other price escalations)

75 Part B Exhibit 6, Minutes of the BADC meeting held on 23 April 2013

76 The drafters of the Memorandum, dated 18 April 2013 to the Board are, namely, Messrs B Molefe, and A Singh
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3.2.11 On 28 May 2014, the former GCE, Mr B Molefe presented a Memorandum to the Board
proposing an increase in the ETC from R38.6 bn to R54 bn”’. A huge portion of R15.9 bn
is made up of forex hedging and escalation. The Board approved the Memorandum?&.

3.2.12 The increase in the ETC in the amount of R15.9 bn was not in line with the discussion at
the BADC i.e. “there will be no massive price change...”

3.2.13 If there is evidence to support that it was an “innocent error or mistake by the drafters
of the Resolution / Executive Summary”, the Board and the BADC cannot be blamed for
the contradictions between the Resolution / Executive Summary and clause 5.2 of the
Business Case.

3.2.14 If on the other hand, there was negligence in drafting the Resolution and the Executive
Summary, any person who was involved in the drafting of the Resolution and/or the
Executive Summary of Business Case should be held accountable for failing to exercise
reasonable care, skill and diligence when performing his or her functions.

3.2.15 Lastly, if there is reasonable suspicion of intentional misrepresentation, such conduct
constitutes fraud. Should the intentional misrepresentation be confirmed, then Messrs B
Molefe and A Singh who recommended to the BADC and the Board should be reported to
law enforcement agencies in terms of s34 of PRECCA.

3.2.16 In conclusion, our overall investigation, which have been confirmed by various experts’®
have established that R38.6 bn ETC was “inclusive of forex hedging and escalation”.

3.2.17 The BADC Resolution and the Executive Summary was therefore incorrect in stating that
R38.6 bn was “exclusive of forex hedging and escalation”.

3.3 Section 54(2) Approval

3.3.1 On 30 April 2013, the erstwhile Transnet Chairperson of the Board, Mr M Mkwanazi
addressed a letter to both the Shareholder Minister, Mr M Gigaba® and the Minister of
Finance, Mr P Gordhan®! in terms of s54(2)8? of the PFMA applying for the approval of the
acquisition of the 1064 Locomotives at an Estimated Total Cost of R38.6 bn.

3.3.2 Transnet’s application for s54(2) approval was accompanied by, amongst others, the
following:

(@)  the Board Resolution;
(o)  an Executive Summary of the Application; and
(c)  the Business Case for the acquisition of the 1064 Locomotives.

3.3.3 Theimportance of the Business Case relating to the s54(2) Application to the Shareholder
Minister and National Treasury is to advise the Ministers on the:

77 Part C Exhibit 1, Memorandum from Messrs B Molefe, A Singh and S Gama, dated 23 May 2014.

78 Part C Exhibit 1, Memorandum from Mr B Molefe to the Board dated 28 May 2014.

7% Prof H.E Weiner, ALL 5 Holding Advisory Services and Fundudzi Report

80 Part A Exhibit 1, s54(2) approval, dated 30 April 2013 from then Board Chairperson to the Shareholder Minister.

81 Part A Exhibit 2, s54(2) notification, dated 30 April 2013 from then Board Chairperson to the National Treasury.

82 |n terms of s54(2) of the PFMA, before a public entity concludes a transaction that entails acquisition or disposal of a shareholding in a
company, the accounting authority (i.e. Board of Transnet) of the public entity must promptly and in writing inform the relevant treasury
of the transaction and submit relevant particulars of the transaction to its executive authority for approval of the transaction.
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(@) intended acquisition by the company;

(o)  period it will take for the company to acquire the asset;
(c)  business rationale for the acquisition; and
(d)  value of the acquisition.

3.3.4 Indeed, the Business Case did contain all of the relevant information that the Ministers
needed to positively consider the s54(2) Application.

3.3.5 On 17 March 2014, Transnet represented by its former GCE, Mr B Molefe concluded LSAs
with the four OEMs at the total value of R49.5 bn.

3.3.6 Even though, Mr B Molefe in his Memorandum incorrectly states that there is no statutory
requirement to seek further s54(2) approval from the Minister, all internal governance
framework documents provided otherwise. For example:

(@)  clause 4.4 of the MOI® provides, inter alia, that Transnet shall not,
without the prior written approval of the Shareholder enter into any
transaction which exceeds or falls outside of the limits prescribed by the
Shareholder’s Compact or the Significance and Materiality Framework
(“SMF”)8; and

(b)  the Transnet DOA®® requires that an increase in the ETC in excess of
15% of the projects already approved by the Shareholder Minister
should be referred back to the Shareholder Minister for approval in
terms of s54(2) of the PFMA (i.e. 15% of R38.6 bn is R5.7 bn). The total
increase in the ETC was R15.9 bn and therefore it exceeded the 15%
threshold set out by the DOA.

3.3.7 The increase in the ETC amounting to R15.9 bn® was therefore not approved by the
Shareholder Minister in terms of s54(2) of the PFMA.

3.3.8 The failure to seek approval from the Shareholder Minister was a contravention of the
PFMA, the MOl and the DOA.

3.3.9 The conclusion of the LSAs with the four OEMs without the necessary approval by the
Shareholder Minister in terms of s54(2) of the PFMA renders the LSAs void ab initio®,
despite the Board’s approval on 28 May 2018.

3.3.10 An illegal act is incapable of ratification and it cannot be condoned by the Shareholder
Minister. In Neugarten and Others v Standard Bank of South Africa Ltd®, the Court held:

“It is well-settled law that there can be no ratification of an
agreement which a statutory prohibition has rendered ab Initio

83 Part E Exhibit 6, Memorandum of Incorporation.

84 Part E Exhibit 4 In terms of the SMF and the 2014/15 Shareholder Compact, the prescribed threshold of the transaction that require
shareholder approval is the amount above R2 bn.

8 The DOA was approved by the Board on 29 April 2013.

86 The difference between R54.5 and R38.6 bn.

87 |bid.

881989 (1) SA 797 (A) on p 808H-J.
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void in the sense that it is to be regarded as never having been
concluded”.

3.3.11 The consequences that flow from a contract that is void for illegality is that it is of no legal
effect and therefore, it cannot be enforced®.

3.3.12 In view of the illegally concluded LSAs, the Board has no option but to institute Court
proceedings and seek declaratory court order confirming that the LSAs are illegal and void
ab initio®°.

3.3.13 In its Court proceedings, the Board should ask the Court to grant an order that is “just
and equitable®” based on the business needs of Transnet. A just and equitable remedy
depends on the circumstances of each case and includes a possible re-negotiation of the
LSAs and instituting claims for unjustified over payments®2.

8 Dale Hutchison “The Law of Contract in South Africa” Second Edition, 2002.

%0 |bid.

91 See 5172 of the Constitution.

92 State Information Technology Agency SOC Limited v Gijima Holdings (Pty) Ltd ,the Court declared the contract invalid and exercised
its power to grant an order that is just and equitable in terms of s172 of the Constitution. The Court held that the declaration of invalidity
of the contract “does not have the effect of divesting the respondent of any rights it would have been entitled to under the contract, but
for declaration of invalidity”.
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Chapter 4:
Increase in ETC

Executive Summary

In this chapter, we analyse the Memorandum of 23 May 2014, that was presented to the Board
on 28 May 2014 by Mr B Molefe.

The purpose of the Memorandum was to request the Board to approve the increase in the ETC
from R38.6bn to R54.5bn.

This chapter analyses the reasons for the increase in the ETC and concludes that there was an
overstatement in respect of the following:

e pastinflationary costs;

e future inflationary costs; and

e contingencies.

In addition, the increase to the ETC was attributable to additional batch price adjustment, as per
the provisions of the RFP, Transnet did not expect to pay the price premium.

4.1 Analysis of the Increase in the Estimated Total Costs

4.1.1 Overview

(@)  On 23 May 2014, Mr B Molefe, the then GCE of Transnet, submitted
a Memorandum to the Transnet Board with the subject “Increase in
estimated total cost of the acquisition of 1064 locomotives for Transnet
Freight Rail's General Freight Business”.

(b)  The purpose of the Memorandum was two-fold viz:
(i) for the Board to note the reasons for the increase in ETC; and

(i)  to request the Board to approve an estimated increase in the ETC
for acquisition of 1064 Locomotives for GFB of TFR from R38.6 bn
to R54.5 bn.

4.1.2 The table below highlights the diesel and electric locomotives to be delivered based on
the accelerated schedule. Locomotives were to be manufactured and delivered at a peak
tempo of 12 per month per bidder.

October 2018 | www.mnsattorneys.co.za

31



MNS

TRANSNET-REF-BUNDLE-04278

Diesel Locomotives Schedule CNR GE
232 (50%) 233 (50%)

March 2015 0 0

March 2016 20 34

March 2017 87 126

October 2017 84 73

February 2018 42

Electric Locomotives Schedule BT CSR
240 (40%) 359 (60%)

March 2016 6 88

March 2017 137 142

December 2017 97

January 2018 129

4.1.3 We have reassessed the quantum put forward in the 23 May 2014, Memorandum at
aggregate level (and for each OEM as shown in Annexure A). The increases and the reasons
advanced for the increases compared to the original Business Case and our reassessment
can be summarised as follows:

ltem

BAFO per Board Submission excluding hedging and Escalation 29 355 532 740
A Escalation up to signature date (Close of tender to March 2014) 2362018 104
B Add back Original TE Scope removed for BAFO purposes 1706 643 360
C Forex adjustment to spot rate 3030660 144
D Batch price adjustment for reduction of batch size 40%/60% 2754 402 335

BAFO updated for economic and other factors 39 209 256 683
B Additional TE scope 883172732

New Price including TE Scope 40 092 429 615
E Cost to Fix escalation to end of contract 6725748 499
F Cost to hedging 2729 046 496

Estimated Total Costs including hedging and escalations 49547 224 410
G Contingencies 4954775 590

ETC (incl. Hedging, Escalation, options, spares, tools and equipment) 54 502 000 900
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R’ Bn

Business Case ALL5 Assessment Memo: 23 May 2014
Original/BAFO 30.476 29.355 29.355
A - 1.420 2.362
B - 1.707* 1.707
C 0.066 3.031 3.031
D - - 2.754
30.542 35.513 39.209
B - 0.883* 0.883
30.542 36.396 40.092
E 2.534 3.767 6.726
F 3.292 2.729 2.729
36.368 42.892 49.547
G 2.232 2.809 4.955
38.600 45.701 54.502

*These amounts were taken as per the 23 May 2014 Memorandum

4.1.4 Comparison of the original prices/BAFO

4.1.5

The spot price in the Memorandum reflects BAFOs excluding the Transnet
Engineering (TE), capital spares, hedging and escalation.

This figure is consistent with the BAFO prices submitted by the bidders
excluding escalation and hedging and is immaterially lower than that
modelled in the April 2013 Business Case.

Escalation up to signature date (A)

(@)  The Memorandum indicates this as escalation from the close of tender
(taken as 30 April 2013) to 17 March 2014. The USD/ZAR rates
provided within the spreadsheets applied for negotiations confirm this.
We have estimated the escalation by using the following parameters:

(i) actual declared foreign/local contents as shown in Annexure B;

(i) the Treasury curve hedged rates;

(iii)  local inflation in line with South African PPI rates (backward
looking at 7.74% per annum);

(iv)  foreign inflation in line with US CPl i.e. 2% per annum; and

(v)  expected accelerated delivery schedules.
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4.1.6 Based on the above, we have estimated escalations to the tune of R1.42 bn. The
Memorandum estimated R2.362 bn on the back of assumed local content of 60%. On
those numbers, the estimated inflation should have been R1.42 bn instead of R2.362 bn,
as recommended in the Memorandum. The Memorandum does not show the calculation
for the R2.362 bn, but it does appear to consider additional inflation for cost components.
The additional inflationary costs of components are accounted for in the PPl and foreign
inflation, adding them back amounts to double-counting.

4.1.7 Our analysis indicates that, based on the declarations, 3 of the 4 bidders did not meet the
local content thresholds as required by the Treasury Instruction Note. We opine therefore
that the assumptions in the 23 May 2014 Memorandum served to increase the value of
escalations.

4.1.8 This escalation was already realised and need not have attracted any risk premium.
4.1.9 TE Scope (B)

The TE scope was not part of the original Business Case. The scope however
included the following;

(@)  design and integration capabilities to be passed to TE through structured
localisation;

(b)  enhanced research and development base in conjunction with selected
OEMs to develop technologies for South African and other African
markets;

(c)  Bidders were requested to provide costings for making use of TE. The
sum of these allocations of R1.95 bn exceed the final allowance made of
R1.707 bn; and

(d)  for purposes of our analysis we have taken the amount of R1.707 as
given.

4.1.10 Forex adjustment to spot rate (C)

The Forex adjustment represents the effect of changes in USD/ZAR rates over
the period from April 2013 to 17 March 2014.

We have assessed this cost by making allowance for the declared local/
foreign contents for all 4 confirmed OEMs and expected delivery schedules.
The USD/ZAR exchange rates as per the Treasury curve was applied. Our
assessed value of R2.992 bn is very similar to the memo’s value of R3.031
bn. We therefore opine that the forex adjustment in the Memorandum is
reasonable and justifiable.

4.1.11 Batch Pricing (D)

(@)  Sections 3.1 on the RFP relating to the acquisition of 465 diesel and 599
electric locomotives, read as follows:

“Transnetrequires flexibility in exercising options forthe acquisition
of the Locomotives. These options may include suspending or
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(b)

(c)

postponing the delivery of the Locomotives until a later date or
changing quantities. Transnet however does not expect to pay a
price premium should it exercise any of these options.”

Our understanding is that this flexibility was required to enable
Transnet to adjust its orders within the 7-year time frame (including any
acceleration of delivery) and therefore Transnet expected the OEMs to
price this option in.

We have therefore not allowed for a batch adjustment price in our
analysis.

4.1.12 Cost to fix escalation to end of contract (E)

(a)

(b)

(d)

This is the expected escalation from 17 March 2014 (contract signing
date) over the contract term or period, i.e. 3 to 4 years based on the
accelerated schedule.

This cost is estimated as the difference between the expected prices
at the times of delivery for each locomotive, allowing for declared local/
foreign contents by approved OEMs, and future SA PPI at 6.0% per
annum and US CPI at 2.0% per annum, and the Contract price as at 17
March 2014.

Our estimated value is R3.767 bn and this can be compared with the
value of R6.726 bn in the Memorandum. Our estimate is significantly
lower than that of the 23 May 2014 Memorandum.

In terms of the Memorandum (paragraph 52), the contractors had also
built a risk premium into the pricing for forward looking inflation to
cater for the unpredictable nature of the labour environment in South
Africa and the risk associated with TE carrying out additional scope of
work. We opine, since the actual local content declared is much lower,
that such a premium need not be almost double the base allowance
as inflation is not that volatile and is largely controlled by a sound
monetary policy regime in South Africa. It is also our understanding
that any projects within the TE framework would be under close
supervision of the OEMs and it is difficult to justify almost double the
allowance when the same OEMS quoted for these expected costs.

4.1.13 Cost of hedging (F)

(a)

We have projected the Rand value for foreign content of the contracts
based on the treasury curve hedged rates allowing for the following:

(i) accelerated delivery schedule;

(i)  USD/EUR exchange rate to remain relatively constant at 1.33 over
the delivery period; and

(i) foreign content as declared by the 4 OEMs.
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(o)  The current Rand value for the foreign content is then deducted from the
above estimate to arrive at the cost of hedging.

()  Our estimated value is R2.429 bn and this can be compared with the
value of R2.729 bn in the Memorandum. Our estimate is 11.0% lower.
However, the rand depreciated further by March 2014 and the forex
forward curve would likely have been steeper. We would have expected
a margin on our estimate of R2.429 and in that respect, the R2.729 is in
our view acceptable.

4.1.14 Contingencies (G)

(@)  Based on our discussions with Mr F Callard®3, we understand that
contingencies historically formed part and parcel of locomotive
procurement. Contingencies are generally held to allow for any
unforeseen circumstances that may impact the total operational costs. In
general, the contingencies would be held for the following:

(i) variations in prices of initial and maintenance spares; and
(i) any changes in requirements of local infrastructure.

(b)  Contingencies are not ordinarily meant to cover long term capital
spares. Allowance for such spares are of a strategic nature due
to their long lead times. They would include such items such as
motors, alternators, compressors and engine components. During
procurement, such components would be expected to be under
warranty and hence their costs would not be included in the Business
Case.

(c)  Contingencies would however include allowance for options and
variations in pricing.

(d) It needs to be clarified why the Memorandum of May 2014 seems to
be allowing for Capital spares at the procurement level when these
would ordinarily form part of TE inventory and only after expiry of the
warranty period. Nevertheless, for purposes of our comparisons with
the Memorandum, we assumed that capital spares were within the
contingencies i.e. we added the cost of capital spares as provided by
the OEMs to the contingencies held for variations and options before
comparing it to the R4.955 bn in the Memorandum.

(e)  The original Business Case estimated R2.232 bn to be held as
contingencies (i.e. for options and any variations excluding capital
spares). This was approximately 7.3% of the acquisition cost (or 6.14%
of the acquisition cost including escalation and hedging). This level of
contingencies is typical of past practices within Transnet.

(f)  The Memorandum allows for a contingency of 10% (36% higher
than 7.3%) on not only on the acquisition costs but also the cost of

93 Former employee of Transnet who was responsible for the development of the Business Case
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escalations, forex hedging, TE scope and the additional TE scope.

(9) Inour assessment we estimate the contingencies as R2.809 bn being
the R2.232 plus actual declared capital costs by the suppliers of R0.577
bn.

(h)  This estimate can be compared with the R4.955 bn in the Memorandum.
Our estimate is 56.7% of that in the Memorandum.

4.2 Conclusion

4.2.1 Our comparison of the increase in ETC of R15.9 bn (disclosed in paragraph 2 of the
Memorandum of May 2014) can be summarised as follows:

(@)  our estimate on update of economic factors is R4.5 bn (R0.9 bn lower
than in the Memorandum);

(b)  our estimate of risk mitigation — Forex and Escalation is R6.5 bn (R3.bn
lower than in the Memorandum); and

(c)  our estimate for contingencies (in line with our understanding of past
Transnet practice) is R2.8 bn (R2.1 bn lower than in the Memorandum).

4.2.2 Inour analysis, our recalculation of the estimated total cost of acquisition, allowing for the
TE scope as provided for in the 23 May 2014 Memorandum, is R45.701 bn. The magnitude
of the increase from the R38.6 bn, as per point 4.2.2 of our scope of services, is therefore
R7.101 bn. The difference of about R8.8 bn, as per annexure A, was difficult to justify.

4.2.3 Should the expenditure towards TE not be found to be justifiable, the estimated total cost
of acquisition drops to R43.111 bn (and a further R2.59 bn would not be justifiable).

Prepared by:

Alister Ouemakoua Chabi

Fellow of the Institute and Faculty of Actuaries, Chartered Enterprise Risk Actuary,
In my capacity as an Actuary and an Employee of ALL5 Holding Advisory Services

Date: October 2018
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ANNEXURE A: Detailed Break Down of Memorandum Components

CNR

No. Locos 232

GE
233

BT
240

CSR
859

BAFO
submission
(CFET BAFO
Letter) - 10/1/14

28,124,169

24,311,700

29,049,486

28,890,000

BAFO
Submitted Price
-10/1/14

29,355,5632,740

Economic Factors

Escalation up to 271,298,194
signature date -
Close of tender

to Mar 14

296,357,446

349,634,977

502,783,516

1,420,074,133

Add Back TE
scope removed
from for BAFO
purposes

1,706,643,360

Forex
adjustment to
spot rate at 17
March (from
Bidder rate)

3,030,660,144

Batch pricing
adjustment for
reduction of
batch size

BAFO updated for Economic Factors

Additional TE
Scope

883,172,732

Cost including TE Scope

Cost of
escalation to
end of contract

733,629,847

800,764,224

885,349,664

1,346,774,839 3,766,518,573

Cost of hedging

2,729,046,496

Allowance for 619,576,710
spares, options
etc. (Cap Aqu
Cost - BAFO

Subm)
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Chapter 5:
Transgressions and
Recommendations

Executive Summary

In view of all the findings in the preceding chapters, this chapter identifies transgressions and
makes recommendations in respect of the following role players:

1. Transnet employees;
2. former Transnet employees;

3. individuals who were not employed by Transnet but have played a role, either directly or
indirectly, in relation to the 1064 Locomotives procurement; and

4. the relevant members of the Board.

Employment law requires that there be existence of an employer/employee relationship between
parties, in order for officials to be disciplined by Transnet.

Clause 5.2 of the Transnet Disciplinary Code and Procedure (“the Code”) provides that, as a
general rule and apart from where exceptional circumstances of an individual case exists, an
employee shall not be disciplined without first being afforded the opportunity of stating his or
her case.

In instances where Transnet decides to place employees on precautionary suspension, Transnet
is entitled to do so as provided for by clause 6.1.1 of the Code. Clause 6.1.1 of the Code inter
alia provides that an employee may be placed on precautionary suspension if the employee’s
presence could prejudice Transnet’s investigation or could be detrimental to the employer’s
activities.

In the instance where the Board decides to terminate the services of an employee, such a decision
would be because the Board has lost trust and confidence in the employee’s ability and that there
is objective evidence of conduct that is inconsistent or incompatible with the employee’s fiduciary
duties and the policies and corporate culture of Transnet.

The 1064 Locomotives transaction was largely about procurement, but it also finds application in
relation to the respective officials’ fiduciary duties. The transgressions and recommended action
must be viewed against the backdrop of the legal framework which includes the PFMA; the
PPPFA Regulations; the Companies Act as well as Transnet’s relevant Policies. The main policy
being Transnet SCM Policy. The SCM Policy, is a document that merely sets-out strategic policy
issues. The procedures in procurement are set out in the PPM. The PPM must therefore be read
in conjunction with the SCM Policy. It is important to note at the onset that, the policy owner is
the Group Chief Supply Chain Officer. Particular roles and responsibilities are assigned to Group
Executives, and the Chief Executives of Transnet Operational Divisions together with General
Managers and Senior Managers in the Supply Chain Policy. In this regard, the GCFO/OD CFO,
GCSCO and the OD CPO are mandated to ensure that an effective internal monitoring system
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is in place and implemented in order to determine that correct processes are being adhered to
and extended deliverables are being achieved. The executives mentioned above are the main
custodians in ensuring adherence to supply chain processes.

The roles and responsibilities of specific officers are further provided for in the DoA. In this
regard, the DoA provides a financial delegation in terms of transactions that require approvals
from specified officers.

Furthermore, the PPM implores all Transnet employees to uphold the following key values
including:

e honesty; and
e the maintenance of accurate and complete records in appropriate detail.

In instances where some officials have left Transnet and there appears to have been prima facie
evidence of financial misconduct, such officials may be dealt with in terms of the PFMA and the
Companies Act.

In the instance where an employee may raise a “defence” that he or she was following orders,
it is important to remember that an order or instruction by an employer must be reasonable and
lawful. The employee’s duty of obedience encompasses a duty to obey the employer’s policies.
An employee’s obligation to comply with the instructions of a superior is restricted to those
instructions that are lawful and reasonable. An employee who follows unlawful orders (contrary
to policies or legal framework) cannot rely on the “defence” of merely following instructions.
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MR SIYABONGA GAMA
Current Group Chief Executive (GCE)
Member of Locomotive Steering Committee
Former CE of TFR

Former Acting GCE

Former Chairperson of TFRIC

OFFENCE

TRANSNET-REF-BUNDLE-04287

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Increase in the ETC of R38.6 bn to
R54 bn

e Mr S Gama was a signatory to
memorandum that misrepresented to
the Board the true reasons and extent
of the increase from the initial ETC to
R54bn. This was misleading because it
is apparent in Chapter 4 of this Report
that hedging and forex escalations were
already included in the initial amount/
ETC of R38.6bn.

One of the reasons for the increase was
for batch pricing. Mr S Gama attended

the BADC meeting of 26 February 2014,

but he failed to inform the BADC of the
amount of the increase and the reason
for the increase in ETC.

e Mr S Gama breached his fiduciary
duties as provided for in s76(3) of the
Companies Act which confers a duty on
directors to exercise reasonable care,
skill and diligence when performing their
functions.

Mr S Gama also breached his fiduciary
duties as provided for in s50(1)(b) of the
PFMA, which confers a duty to act with
fidelity, honesty, integrity and in the best
interests of the public entity in managing
the financial affairs of the public entity.

Section 57 of the PFMA:

o official to ensure systems of internal
control established in the public entity
are carried out within their area of
responsibility; and

o officials to take steps within their
area of responsibility to prevent any
irregular expenditure.

Appropriate action to be
taken by the Board.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Failure to obtain Ministerial approval for
the increase in ETC of more than 15%

e Mr S Gama, along with Messrs A Singh
and B Molefe, recommended that the
Board approves the increase of the
ETC from R38,6 bn to R54,5 bn and
they failed to advise the Board to seek
Ministerial approval.

Mr S Gama, along with Messrs A Singh
and B Molefe, incorrectly advised the
Board in a Memorandum, that there
was no statutory requirement to seek
a further s54(2) approval from the
Minister.

e Mr S Gama breached his fiduciary
duties as provided for in s76(3) of the
Companies Act which confers a duty on
directors to exercise reasonable care,
skill and diligence when performing their
functions.

Section 54(2) of the PFMA inter alia
provides that before a public entity
concludes a transaction that entails
acquisition or disposal of a shareholding
in a company, the accounting authority
(i.e. Board of Transnet) of the public
entity must promptly and in writing
inform the relevant treasury of the
transaction and submit relevant
particulars of the transaction to its
executive authority for approval of the
transaction.

Clause 4.4 of the Memorandum of
Incorporation inter alia provides that
Transnet shall not, without the prior
written approval of the Shareholder
enter into any transaction which exceeds
or falls outside of the limits prescribed
by the SMF.

The DOA requires that an increase in
the ETC in excess of 15% of the projects
already approved by the Shareholder
Minister should be referred back to the
Shareholder Minister for approval in
terms of s54(2) of the PFMA

Appropriate action to be
taken by the Board.

The decision to commit Transnet to
batch pricing arising out of splitting the
award

e Mr S Gama supported and
recommended a decision to split the
award, whilst knowing or reasonably
ought to have known that such split will
result in Transnet incurring batch pricing
contrary to the RFP.

Mr S Gama failed to explain, or account
to the Board for the increase of R2,7bn
resulting from batch splitting, despite
his attendance of the BADC meeting

of 26 February 2014, as well as his
undertaking in a Memorandum dated 17
January 2014.

Mr S Gama breached his fiduciary

duties as provided for in s76(3) of the
Companies Act which confers a duty on
directors to exercise reasonable care,
skill and diligence when performing their
functions.

Section 57 of the PFMA requires
officials to take steps within their area
of responsibility to prevent any irregular
expenditure, fruitless and wasteful
expenditure.

Appropriate action to be
taken by the Board.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Accountability for the procurement
failures of his subordinates

e Mr S Gama as the Chief Executive of
TFR remained accountable to ensure
that all the employees in the division
properly execute their duties in
accordance with the required standards.

e Mr T Jiyane and Ms L Mdletshe failed to
ensure that the:

o RFPs issued complied with the law;

o evaluation criteria does not get
materially changed during the
evaluation process; and

o bidders who did not meet the local
content threshold are not awarded the
bid.

e Procurement principles contemplated
in s217 of the Constitution were
undermined.

e Mr S Gama breached his fiduciary
duties as provided for in s76(3) of the
Companies Act, which confers a duty
on directors to exercise reasonable care,
skill and diligence when performing their
functions.

Section 57 of the PFMA states that an
official is to:

e ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

e take steps within their area of
responsibility to prevent any irregular
expenditure.

Breach of the Treasury Instruction
Note of 17 July 2012 issued in terms of
Regulation 9(2) of the PPPFA.

The 2009 PPM states that criteria to be
used in the evaluation of tenders may
not include any additional criteria not
disclosed at the outset in the tender.

Appropriate action to be
taken by the Board.
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MR THAMSANQA JIYANE

Currently Chief Executive of TE

Former Chief Procurement Officer at TFR (CPO)
Co-Chairperson (with Mr Anoj Singh) of the Negotiation Team

OFFENCE LEGISLATION/POLICY BREACHED RECOMMENDATIONS

Failure to ensure that the RFPs comply e Procurement principles contemplated Appropriate action to be

with the law in s217 of the Constitution were taken by the Board of
undermined. Transnet.

e The RFPs did not comply with the
provisions of the Treasury Instruction Section 57 of the PFMA states that an
Note, in particular, relating to the official is to:
evaluation criteria. This non-compliance
renders the RFPs irregular.

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

Mr T Jiyane breached his fiduciary
duties as provided for in s76(3) of the
Companies Act, read with Regulation
38 of the Companies Act, confers a
duty to exercise reasonable care, skill
and diligence when performing their
functions.

Clause 2.2 of the PPM requires the RFP
to be clear and unambiguous.

Breach of the Treasury Instruction
Note of 17 July 2012 issued in terms of
Regulation 9(2) of the PPPFA.

The 2009 PPM states that criteria to be
used in the evaluation of tenders may
not include any additional criteria not
disclosed at the outset in the tender.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Changing the evaluation criteria during
the evaluation process

e During the technical and financial
evaluation, the evaluation teams
changed the approved evaluation
criteria.

e This conduct compromised the fairness
of the evaluation, it caused both actual
and potential prejudice to Transnet and
other bidders.

e Clause 16 of the PPM inter alia
provides that the evaluation criteria and
weightings, must be determined upfront
as bids may only be evaluated according
to the criteria stipulated in the bid
documentation.

Clause 13.2.1 of the PPM provides
that evaluation criteria must be
predetermined.

Clause 18.4.1 of the PPM provides that
it must be ensured that the evaluation
process is strictly aligned with the
evaluation methodology outlined in the
bid documents.

Section 57 of the PFMA states that an
official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

Procurement principles contemplated
in s217 of the Constitution were
undermined.

Appropriate action to be
taken by the Board.

Failure to disqualify BT, CNR and CSR
for their non-compliance with local
content threshold

o After the conclusion of the PTN, the
percentage of local production and
content of these bidders dropped below
the legally stipulated thresholds.

e The bidders whose bids fell short of this
content requirement ought to have been
disqualified.

Regulation 9 of the PPPFA Regulations
2011 requires that only the bidders that
meet the stipulated minimum threshold

for local production and content will be

considered.

The Treasury Instruction Note 16 July
2012 set the minimum threshold to
55% and 60% for diesel and electric
locomotives.

Section 57 of the PFMA states that an
official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

Appropriate action to be
taken by the Board.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Committing Transnet to pay batch
pricing, despite the provisions of the
RFP and the mandate given to the
Negotiation Team

e The decision to split the award to
different OEMs led to Transnet being
charged an extra R2 bn by the OEMs.

e The RFP clearly stipulated that Transnet
should not be liable for a price premium.
In addition, the mandate document
provided to the Negotiation Team, the
PPM, specified that Batch Pricing should
be removed.

e Clause 19 of the PPM provides that
PTN is an effective tool to drive down
cost or extract further value for Transnet
and ought to be used very effectively
in conjunction with any procurement
mechanism.

Clause 3.2 of the PPM states that failure
to comply with the provisions of the
PPM will lead to disciplinary action and
depending on the severity of the non-
compliance, possible dismissal and/or
legal action.

Section 76(3) of the Companies Act read
with Regulation 38 of the Companies
Act confers a duty on directors to
exercise reasonable care, skill and
diligence when performing its functions.

Contravention of the PPM.

Section 57 of the PFMA requires
officials to take steps within their area
of responsibility to prevent any irregular
expenditure, fruitless and wasteful
expenditure.

Appropriate action to be
taken by the Board.
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MS LINDIWE MDLETSHE
Current Executive Manager: Strategic Sourcing

Former Senior Manager: Strategic Sourcing (Locomotives),
Supply Chain Services
Former Project Management Officer (PMO)

OFFENCE

TRANSNET-REF-BUNDLE-04293

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Failure to ensure that RFPs comply with
the law

e The RFPs did not comply with the
provisions of the Treasury Instruction
Note, in particular, relating to the
evaluation criteria. This noncompliance
renders the RFPs irregular.

e Procurement principles contemplated
in s217 of the Constitution were
undermined.

Section 57 of the PFMA states that an
official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

Section 76(3) of the Companies

Act, read with Regulation 38 of the
Companies Act, confers a duty on
directors of a company to exercise
reasonable care, skill and diligence when
performing their functions.

Clause 2.2 of the PPM requires that the
RFP to be clear and unambiguous.

Breach of the Treasury Instruction
Note of 17 July 2012 issued in terms of
Regulation 9(2) of the PPPFA.

e The 2009 PPM states that criteria to be
used in the evaluation of tenders may
not include any additional criteria not
disclosed at the outset in the tender.

We recommend that
disciplinary action be taken
against Ms L Mdletshe.

As the custodian of
procurement and SCS,

Ms L Mdletshe had the
responsibility to ensure that
the RFP documents comply
with the applicable legal
framework evaluation and
adjudication criteria prior to
their issuance.

We therefore recommend
that Ms L Mdletshe be held
liable in terms of s77 of the
Companies Act which sets
out circumstances in which
a director would incur
liability to the company

for damages, loss or costs
sustained by the company
as a result of failure to
comply with his or her
duties.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Changing the evaluation criteria during
evaluation process

e During the technical and financial
evaluation, the evaluation teams
changed the approved evaluation
criteria.

e This conduct has compromised the
fairness of the evaluation as it caused
both actual and potential prejudice to
Transnet and other bidders.

e Clause 16 of the PPM inter alia
provides that the evaluation criteria and
weightings, must be determined upfront
as bids may only be evaluated according
to the criteria stipulated in the bid
documentation.

Clause 13.2.1 of the PPM provides
that evaluation criteria must be
predetermined.

Clause 18.4.1 of the PPM provides that
it must be ensured that the evaluation
process is strictly aligned with the
evaluation methodology outlined in the
bid documents.

Section 57 of the PFMA states that an
official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

We recommend that
disciplinary action be taken
against Ms L Mdletshe for
the alteration of the RFP
evaluation criteria.

Failure to disqualify BT, CNR and CSR
for their noncompliance with local
content threshold

o After the conclusion of the PTN, the
percentage of local production and
content of these bidders dropped below
the legally stipulated thresholds.

e The bidders whose bids fell short of this
content requirement ought to have been
disqualified.

Regulation 9 of the PPPFA Regulations
2011 requires that only the bidders that
meet the stipulated minimum threshold

for local production and content will be

considered.

Treasury Instruction Note of 16 July
2012 sets the minimum threshold to
55% and 60% for diesel and electric
locomotives.

Section 57 of the PFMA states that an
official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

We recommend disciplinary
action be taken against

Ms L Mdletshe. As the
custodian of procurement
and SCS, during the

PTN, she was required to
ensure that the evaluation
criteria is applied
consistently throughout the
procurement process.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Committing Transnet to pay batch
pricing, despite the provisions of the
RFP and the mandate given to the
Negotiation Team

e The decision to split the award to
different OEMs led to Transnet being
charged an extra R2bn by the OEMs.

e The RFP clearly stipulated that Transnet
should not be liable for a price premium.
In addition, the mandate document
provided to the Negotiation Team
specified that Batch Pricing should be
removed.

e Clause 19 of the PPM provides that PTN
is an effective tool to drive down costs
or extract further value for Transnet
and ought to be used very effectively
in conjunction with any procurement
mechanism.

Clause 3.2 of the PPM states that failure
to comply with the provisions of the
PPM will lead to disciplinary action and
depending on the severity of the non-
compliance, possible dismissal and/or
legal action.

Section 76(3) of the Companies Act read
with Regulation 38 of the Companies
Act confers a duty on directors to
exercise reasonable care, skill and
diligence when performing its functions.

Contravention of the PPM.

Section 57 of the PFMA requires
officials to take steps within their area
of responsibility to prevent any irregular
expenditure, fruitless and wasteful
expenditure.

We recommend that
disciplinary action be taken
against Ms L Mdletshe,

as the custodian of
procurement and SCS at
the PTN, Ms L Mdletshe
was required to ensure
that the Transnet stated
objectives as per the RFP
and the mandates given to
the Negotiation Team are
complied with.

Loss of a laptop that contained key
information from the 6 Laptops used
during the evaluation process

e In addition to her SCS responsibilities
Ms L Mdletshe was also the Project
Management Officer (PMO) which was
the co-custodian of all documents and
equipment that was used during the
evaluation of the 1064 RFP. Dedicated
facilities were set up exclusively for
the management and evaluation of the
RFPs.

During our investigations we were
advised that the laptop which had
stored information from the 6 laptops
dedicated to be used during the
evaluation process, had gone missing.

The laptop contained all the workings
and spreadsheets that were used during
the evaluation.

Section 57 of the PFMA an official
is responsible for the management
including the safeguarding of the
assets and the management of the
liabilities within that official’s area of
responsibility.

We recommend that
disciplinary action be taken
against Ms L Mdletshe

for failure to ensure the
proper safekeeping of
Transnet’s equipment.
Moreover, Ms L Mdletshe
was aware that this laptop
contained information

that is at the heart of this
investigation. In our view,
this loss was calculated to
defeat the objectives of this
investigation.
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FORMER EMPLOYEES
MR BRIAN MOLEFE

Former Group Chief Executive (GCE) (2011 - 2015)
Former Member of the Locomotive Steering Committee

OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Increase in ETC

e Misrepresenting to the Board the true
reasons and extent of the increase
from the initial ETC to R54bn. This was
misleading because hedging and forex
escalations were already included in the
amount of R38.6bn.

e Section 76(3) of the Companies Act
confers a duty on directors to exercise
reasonable care, skill and diligence when
performing their functions.

Section 57 of the PFMA states that an
official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any irregular
expenditure.

Section 3 of PRECCA creates general
offences of corruption.

Section 4(2) of PRECCA states that an
act of corruption, includes, inter alia,
exerting any improper influence over
the decision-making of any person
performing functions in a public body
or aiding, assisting or favouring any
particular person in the transaction of
any business with a public body.

Mr B Molefe is no longer
an employee of Transnet.
As such, we recommend
that Transnet opens a
criminal case against him
for financial misconduct as
per s83 read with s86 of
the PFMA.

We therefore recommend
that Mr B Molefe be held
liable in terms of s77 of the
Companies Act which sets
out circumstances in which
a director would incur
liability to the company

for damages, loss or costs
sustained by the company
as a result of failure to
comply with his or her
duties.

We recommend that Mr

B Molefe be referred to
the Judicial Commission
of Inquiry to Inquire into
Allegations of State
Capture, Corruption and
Fraud in The Public Sector
Including Organs of State.

To the extent that there are
allegations of fraud and
corruption that might have
led to the increase of the
ETC, Transnet is entitled in
terms of PRECCA to lay a
criminal charge against any
such individuals.

The success of such a
case will depend on the
evidence presented.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Failure to obtain Ministerial approval for
the increase in ETC of more than 15%

e Mr B Molefe, along with Messrs A Singh
and S Gama, recommended that the
Board approves the increase of the
ETC from R38,6 bn to R54,5 bn and
they failed to advise the Board to seek
Ministerial approval.

Mr B Molefe, along with Messrs A Singh
and S Gama, incorrectly advised the
Board in a memorandum that there
was no statutory requirement to seek

a further s54(2) approval from the
Minister.

e Mr B Molefe breached his fiduciary
duties as provided for in s76(3) of the
Companies Act which confers a duty on
directors to exercise reasonable care,
skill and diligence when performing their
functions.

Section 54(2) of the PFMA inter alia
provides that before a public entity
concludes a transaction that entails
acquisition or disposal of a shareholding
in a company, the accounting authority
(i.e. Board of Transnet) of the public
entity must promptly and in writing
inform the relevant treasury of the
transaction and submit relevant
particulars of the transaction to its
executive authority for approval of the
transaction.

Clause 4.4 of the Memorandum of
Incorporation inter alia provides that
Transnet shall not, without the prior
written approval of the Shareholder
enter into any transaction which exceeds
or falls outside of the limits prescribed
by the Shareholder’'s Compact or the
SMF.

The Transnet DOA requires that an
increase in the ETC in excess of 15%

of the projects already approved by the
Shareholder Minister should be referred
back to the Shareholder Minister for
approval in terms of s54(2) of the PFMA

Mr B Molefe is no longer
an employee of Transnet.
As such, we recommend
that Transnet opens a
criminal case against him
for financial misconduct as
per s83 read with s86 of
the PFMA.

We therefore recommend
that Mr B Molefe be held
liable in terms of s77 of the
Companies Act which sets
out circumstances in which
a director would incur
liability to the company

for damages, loss or costs
sustained by the company
as a result of failure to
comply with his or her
duties.

The decision to commit Transnet to
batch pricing arising out of splitting the
award

e Mr B Molefe supported and
recommended a decision to split the
award, whilst knowing or reasonably
ought to have known that such split will
result in Transnet incurring batch pricing
contrary to the RFP.

Section 76(3) of the Companies Act
confers a duty on directors to exercise
reasonable care, skill and diligence when
performing their functions.

Section 57 of the PFMA requires
officials to take steps within their area
of responsibility to prevent any irregular
expenditure, fruitless and wasteful
expenditure.

Mr B Molefe is no longer
an employee of Transnet.
As such, we recommend
that Transnet opens a
criminal case against him
for financial misconduct as
per s86 read with s83 of
the PFMA.

We therefore recommend
that he be held liable

in terms of s77 of the
Companies Act which sets
out circumstances in which
a director would incur
liability to the company
for damages, loss or costs
sustained by the company
as a result of failure to
comply with his or her
duties.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Approval of Locomotives Supply
Agreements

e Mr B Molefe concluded Locomotives
Supply Agreements prior to obtaining
approval from the Board.

e Section 54(4) of the PFMA requires
that Transnet must obtain ministerial
approval for the acquisition of a
significant asset (exceeding R3,9 bn
as per the 2013/2014 Shareholder’s
Compact) before proceeding with the
acquisition.

e PPM provides that the Board must
approve external contracts for the
procurement of goods and services.

Mr B Molefe is no longer
an employee of Transnet.
As such, we recommend
that Transnet opens a
criminal case against him
for financial misconduct as
per s83 read with s86 of
the PFMA.

We therefore recommend
that Mr B Molefe be held
liable in terms of s77 of the
Companies Act which sets
out circumstances in which
a director would incur
liability to the company

for damages, loss or costs
sustained by the company
as a result of failure to
comply with his or her
duties.
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MR ANOJ SINGH

TRANSNET-REF-BUNDLE-04299

(Former Group Chief Financial Officer (GCFO) (2012 - 2015) Member of the Locomotives

Steering Committee)

OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Committing Transnet to batch

pricing, despite the provisions of the

RFP and the mandate given to the
Negotiation Team

e Mr A Singh, as the Chairperson of
the Negotiation Team, took overall
responsibility of the process.

o Clause 3.2 of the PPM states that
failure to comply with the provisions
of the PPM wiill lead to disciplinary
action and depending on the
severity of the non-compliance,
possible dismissal and/or legal
action.

Mr A Singh is no
longer an employee

of Transnet. As such,
we recommend that
Transnet opens a
criminal case against
him for financial
misconduct as per s83
read with s86 of the
PEMA.

The decision to commit Transnet to
batch pricing arising out of splitting
the award

e Mr A Singh supported and
recommended a decision to split
the award, whilst knowing or
reasonably ought to have known
that such split will result in Transnet
incurring batch pricing contrary to
the RFP.

Section 76(3) of the Companies
Act confers a duty to exercise
reasonable care, skill and diligence
when performing their functions.

Section 57 of the PFMA requires
officials to take steps within their
area of responsibility to prevent any
irregular expenditure, fruitless and
wasteful expenditure

Mr A Singh is no
longer an employee

of Transnet. As such,
we recommend that
Transnet opens a
criminal case against
him for financial
misconduct as per s83
read with s86 of the
PFMA.

We also recommend
that he be held liable
in terms of s77 of the
Companies Act, which
sets out circumstances
in which a director
would incur liability

to the company for
damages, loss or
costs sustained by the
company as a result of
failure to comply with
his or her duties.
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Increase in the ETC

o Misrepresenting to the Board
the true reasons and extent of
the increase from the initial ETC
to R54bn. This was misleading
because hedging and forex
escalations were already included in
the amount of R38.6bn.

e Section 76(3) of the Companies
Act confers a duty on directors of
a company to exercise reasonable
care, skill and diligence when
performing their functions.

Section 57 of the PFMA states that
an official is to:

o ensure systems of internal control
established in the public entity
are carried out within their area of
responsibility; and

o take steps within their area of
responsibility to prevent any
irregular expenditure.

Section 3 of PRECCA creates
general offences of corruption.

Section 4(2) of PRECCA states that
an act of corruption, includes, inter
alia, exerting any improper influence
over the decision making of any
person performing functions in a
public body or aiding, assisting or
favouring any particular person in
the transaction of any business with
a public body.

Mr A Singh is no
longer an employee

of Transnet. As such,
we recommend that
Transnet opens a
criminal case against
him for financial
misconduct as per s86
read with s83 of the
PFEMA.

We also recommend
that he be held liable
in terms of s77 of the
Companies Act which
sets out circumstances
in which a director
would incur liability

to the company for
damages, loss or
costs sustained by the
company as a result of
failure to comply with
his or her duties.

We recommend that Mr
A Singh be referred to
the Judicial Commission
of Inquiry to Inquire into
Allegations of State
Capture, Corruption
and Fraud in The Public
Sector including Organs
of State.

To the extent that
there are allegations of
fraud and corruption
that might have led to
the increase of ETC,
Transnet is entitled in
terms of PRECCA to
lay a criminal charge
against any such
individuals.

The success of such a
case will depend on the
evidence presented.

October 2018 | www.mnsattorneys.co.za
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OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Failure to obtain Ministerial approval
for the increase in ETC of more than
15%

e Mr A Singh, along with Messrs B
Molefe and S Gama, recommended
that the Board approves the
increase of the ETC from R38,6
bn to R54,5 bn and they failed to
advise the Board to seek Ministerial
approval.

Mr A Singh, along with

Messrs B Molefe and S Gama,
incorrectly advised the Board in a
memorandum that there was no
statutory requirement to seek a
further section 54(2) approval from
the Minister.

e Mr A Singh breached his fiduciary
duties as provided for in s76(3) of
the Companies Act which confers
a duty on directors to exercise
reasonable care, skill and diligence
when performing their functions.

Section 54(2) of the PFMA inter
alia provides that before a public
entity concludes a transaction that
entails acquisition or disposal of

a shareholding in a company, the
accounting authority (i.e. Board of
Transnet) of the public entity must
promptly and in writing inform the
relevant treasury of the transaction
and submit relevant particulars

of the transaction to its executive
authority for approval of the
transaction.

Clause 4.4 of the Memorandum of
Incorporation inter alia provides that
Transnet shall not, without the prior
written approval of the Shareholder
enter into any transaction which
exceeds or falls outside of the limits
prescribed by the Shareholder’s
Compact or the SMF.

The Transnet DOA requires that
an increase in the ETC in excess
of 15% of the projects already
approved by the Shareholder
Minister should be referred back
to the Shareholder Minister for
approval in terms of s54(2) of the
PFMA

Mr A Singh is no
longer an employee

of Transnet. As such,
we recommend that
Transnet opens a
criminal case against
him for financial
misconduct as per s83
read with s86 of the
PFMA.

We therefore
recommend that Mr

A Singh be held liable
in terms of s77 of the
Companies Act which
sets out circumstances
in which a director
would incur liability

to the company for
damages, loss or
costs sustained by the
company as a result of
failure to comply with
his or her duties.

October 2018
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DIRECT AND/OR INDIRECT ROLE PLAYERS IN THE 1064 LOCOMOTIVES PROCUREMENT

IQBAL SHARMA

Chairman of Transnet’s BADC (from 2012)

Non-executive Director of Transnet Member of the Corporate and Nominations Committee
(from 2012)

OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATION

Conflict of Interest

e Mr | Sharma failed to declare his
business relationship with Mr S Essa,
and in particular their interests in VRLS
Properties and VR Laser respectively.
VR Laser was an active vendor of
Transnet.

Mr | Sharma failed to declare his
business relationship with a related
person Mr S Essa, whose company
was contracted by CSR Hong Kong to
provide services for the procurement of
the 359 electric locomotives.

The BADC, with Mr | Sharma, as

the Chairperson, recommended the
appointment of CSR to the Board, as
one of the 4 OEMs.

Mr | Sharma attended the Board
meeting of 24 January 2014, where the
Board approved the appointment of 4
OEMs, which included CSR.

e Section 75(5) of the Companies Act
confers a duty on directors to declare
director’s personal financial interests.
Company law, in general, imposes a duty
on directors to avoid conflict of interest.

Section 75 (1) of the Companies Act
applies to a director and related persons
and defines them as follows:

related persons” when used in reference
to a director, has the meaning set out

in section 1, but also includes a second
company of which the director or
related person is also a director, or close
corporation of which the director or a
related person is also a member”.

Section 2 of the Companies Act defines a
“a related or inter -related persons” as:

(b) an individual is related to a juristic
person if the individual directly or
indirectly controls the juristic person,
as determined in accordance with
subsection (2); and

(c) ajuristic person is related to another
juristic person if—

(i) either of them directly or indirectly
controls the other, or the business of
the other...);

(iii) a person directly or indirectly
controls each of them, or the business
of each of them, as determined in
accordance with subsection (2).”

Section 75(5) of the Companies Act
requires a director who has a personal
financial interest in respect of a matter to
be considered at a meeting of the Board or
knows that a related person has a personal
financial interest in the matter, to disclose
such interest.

Section 76(2) of the Companies Act states
that a director may not use his position to
obtain and advantage for himself or for
any other person other than the company.

Section 76(3) of the Companies Act
confers a duty on directors to exercise
reasonable care, skill and diligence when
performing their functions.

Mr | Sharma should be
held accountable for failure
to disclose a direct and/

or indirect interest he had
with Mr S Essa.

To the extent that there are
allegations of fraud and
corruption that might have
led to the increase of ETC,
Transnet is entitled in terms
of PRECCA to lay a criminal
charge against any such
individuals.

The success of such a
case will depend on the
evidence presented.

We also recommend that
he be held liable in terms
of s77 of the Companies
Act which sets out
circumstances in which

a director would incur
liability to the company
for damages, loss or costs
sustained by the company
as a result of failure to
comply with his or her
duties.

October 2018 | www.mnsattorneys.co.za




SALIM ESSA
Director of Tequesta Group Limited (incorporated in Hong Kong)
Director of VR Laser Services

OFFENCE
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LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Corruption

e Mr S Essa, on behalf of one of his
companies, Tequesta, concluded
a Business Development Services
Agreement with CSR Hong Kong on
18 May 2015. The agreement was for
Tequesta to provide advisory services in
respect of the “project”.

The project is defined as “any portion of
the Tender for the supply of 359 Electric
Locomotives (22E) to Transnet SOC
Limited, South Africa.”

e Section 3 of PRECCA provides for
general offences of corruption.

To the extent that there are
allegations of fraud and
corruption that might have
led to the increase of ETC,
Transnet is entitled in terms
of PRECCA to lay a criminal
charge against any such
individuals.

The success of such a
case will depend on the
evidence presented.

COMMITTEES

October 2018
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BOARD OF DIRECTORS (BOD)
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Members in 2013: ME Mkwanazi (Chairman); B Molefe (Group Chief Executive); NK Choubey;
MA Fannuchi; Y Forbes; HD Gazendam; N Moola; NR Ntshingila; IM Sharma; IB Skosana; E
Tshabalala; DLJ Tshepe; A Singh (Chief Financial Officer)

OFFENCE

LEGISLATION/POLICY BREACHED

RECOMMENDATIONS

Approval of the increase in the ETC

e Approval of the additional costs of
R15.8 bn by the Board in breach of its
fiduciary duties and its obligations as
contemplated in s51 of the PFMA.

Failure to obtain ministerial approval
in endorsing the increase in the ETC in
contravention of its statutory duties as
provided for in terms of s54(2) of the
PFMA, the DoA and the MOI.

In endorsing the additional costs of
R15.8 bn, the Board failed to obtain
ministerial approval in contravention of
its statutory duties as provided for in
terms of s54(2) of the PFMA, the DoA
and the MOI.

e Section 51 of the PFMA:

o places a responsibility on the Board
to maintain a system for properly
evaluating all major capital projects
prior to a final decision of such
projects;

o compels the Board to take effective
steps to manage available working
capital efficiently and economically;
and

o places responsibility on the Board for
the management of, amongst others,
expenditure and liabilities of the public
entity.

Section 51(2) of the PFMA places an
obligation to report any inability to
comply with its provisions.

Section 76(3) of the Companies Act
confers a duty on directors to exercise
reasonable care, skill and diligence when
performing their functions.

The Board should be held
liable for the breach of the
PFMA, the Companies
Act and Transnet Internal
Policies.

The Board should be
held liable for financial
misconduct in terms of
section 83 of the PFMA
for non-compliance with
section 51 of that PFMA.

The Board’s conduct
constitutes a criminal
offence as contemplated in
s86 of the PFMA.

Section 77 of the
Companies Act renders
prescribed officers, as
defined in Regulation 38

of the Companies Act,

and directors jointly and
severally liable for damages
and costs occasioned by
the breach of their fiduciary
duties and other provisions
of the Companies Act.

October 2018 | www.mnsattorneys.co.za
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FEAIE R E
Mafika Micwanazi, Chairman

Honourable Minister Malusi Gigaba
Minister of Public Enterprises
Private Bag X15

Hatfield

0028

Fax: 012 431 1039

Dear Honourable Minister Gigaba

@  APPLICATION FOR SECTION 54 APPROVAL IN TERMS OF THE PUBLIC FINANCE
MANAGEMENT ACT (“PFMA”): ACQUISITION OF 1064 LOCOMOTIVES FOR
TRANSNET FREIGHT RAIL'S GENERAL FREIGHT BUSINESS

Purpose

The purpose of this letter is to seek approval from the Shareholder Minister of our planned
investment to acquire 1 064 locomotives for Transnet Freight Rail's General Freight Business
(GFB). This is being done in accordance with the requirements of the PFMA and Treasury
regulations and guidelines.

The Board of Directors at their meeting of 25 April 2013 approved the proposed investment.
Transnet plans to acquire 1064 locomotives at an estimated total cost of R38,6 billion over
the next seven years. This investment in conjunction with investing in related infrastructure
and wagons will facilitate the ptanned ramp up in GFB volumes from 80mt to 170mt over the
next seven years as anticipated in the Market Demand Strategy (MDS) which is aligned to
Transnet 2013/14 Corporate Plan.

. Transnet has been interacting with the Shareholder representatives as part of the
stakeholder engagement strategy formulated for investments requiring Shareholder
approval. The business case was presented to Transnet’s various internal approval
governance hodies, Capital Investment Committee, Executive Committee, Board Acquisitions
and Disposals Committee and Board of Directors.

Governance

An enhanced governance process was devised for the approval of the investment to acquire
1064 locomotives for Freight Rail's GFB. This includes the establishment of a Locomotive
Steering Committee (LSO) which is mandated by Transnet’s Executive Committee and
chaired by the Group Chief Executive Officer. The Group Chief Financial Officer, TFR Chief

Transnet SOC Ltd Cariton Centre P.O. Box 72501
Registration Number 150 Commissicner  Parkview, Johannesburg
1990/000500/30 Street Scuth Africa, 2122
Johannesburg T +27 11 308 3001
2001 F +27 11 308 2368
Diractors: ME Mkwanazi (Chairman) B Molefe* (Group Chiaf Executive) NK Choubey® MA Fanucchl ¥ Forbes KD Gazendarn NP Maxasana N Moola NR Njeke IM Sharma www-Tensnet.net

18 Skosana “E Tshabalala DL) Tshepe A Singh” (Group Chief Financial Officer)
‘Executive * Indian

Group Company Secretary: ANC Ceba ‘\}ﬂa\J

0078-0969-0001-0002



TRANSNET-REF-BUNDLE-04309

Executive and Group Executive: Legal are some of the members of the LSO. The purpose of
the LSO is to oversee the entire project in terms of the following:
1. Business case development

2. Recommendation of the business case for approval by the abovementioned approval
bodies.

3. Procurement and tender process

4. Negotiating and contracting with the successful tenderer

5. Locomotive manufacture process and adherence to production deadlines and targets
during the construction of the locomotives

In addition to the LSO the fallowing has also been established.

A governance framework has been developed specifically for this transaction and includes:
a. Highest standards of confidentiality, reinforced through the High Value Tender
(HVT) process with oversight from Transnet Internal Audit
b. A project management office has been set up at TFR with specific
responsibilities of;
i. Tracking progress towards milestones,
ii. Establishing and owning a virtual data room based on best practice,
iii, Scheduling Steering Committee meetings at the Chairperson’s request
iv. Following up on action items and
v. Ensuring confidentiality protocols are in place

Investment

This business case provides the rationale to invest in the profitable General Freight Business
(GFB) by procuring 1064 new locomotives (465 diesel, 599 electric). This business case
demonstrates a clear need to accelerate locomotive deployment to enable delivery against
Transnet’s Market Demand Strategy and achieve South Africa’s broader sociceconomic
objectives.

The average age of the current GFB fleet of 1 888 locomotives is 32 years. The design life of
a locomotive is 30 years. No investment was made in locomotives between 1992 and 2008
and current acquisitions (50 like new, 100 diesels, 43 diesels and 95 electrics) fall far short
of the market demand and road to rail migration initiative.

The two options explored include the ‘do nothing’ scenario which is economically unviable
and does not support the volume growth expected in the MDS and will jeopardise the
2013/14 Corporate Plan. The only viable option is for Transnet to invest in the acquisition of
the 1064 locomotives (599 electric and 465 diesel).

The new locomotive purchase will:
a. Create value for Transnet by enabling:
i. TFR to deliver 170 mt by 2018/19 and thereby achieve its MDS target.

0078-0969-0001-0003
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il. This will result in a positive NPV (R2,7 billion at the TFR hurdle rate of
18.56% and R34,1 billion at the TFR WACC of 12.56%),

iii. Top-line growth
iv. Enhanced return on assets (ROA), and
v. Animproved environmental footprint.

Lower the cost of doing business in South Africa by enabling operational
efficiencies that will increase customer satisfaction and facilitate a shift from
road to rail.

Create and preserve 28,000 direct and indirect South African jobs, and R68
billion in economic impact through local supplier development,

Benefits of the acquisition include:
. a. Improved operational efficiency:

i. Increased availability of fleet from the current 85% to 93%
ii. Improved reliability as newer fleet Is less susceptible to breakdowns

iii. Increased tractive effort will result in fewer locomotives required to
pull a similar length train

iv. Dual Voltage design enables trains to traverse AC and DC
configurations avoiding the time consuming practice of changeovers.

v. Fleet standardisation will result in a simplified maintenance regime

b. Create business opportunities for Transnet Engineering who will participate
substantially in the localisation programme.

Benefits for the country include:

a.

e.

Creation of RE8 billion in localisation benefits for the economy as the Transnet
local content requirement is 55% and 60% for diesel and electric locomotives
respectively.

. Catalyse the sustainable development of a South African locomotive

production industry based on the procurement of 1054 locomotives over
approximately 7 years and an estimated on-going annual need of 80
locomotives driven by TFR's 30-year replacement life policy

Development of manufacturing skills and creation and preservation of 28 000
direct and indirect jobs

. Improve road safety (fewer road fatalities) and general road condition by

moving freight from road to rail.

Environmental impacted in a positive way through reduced carbon emissions
by the newer fleet.

Benefits to business include:

d.

0078-0969-0001-0004

Increased customer satisfaction as improved fleet reliability results in reliability
and predictability of service which provides *piece of mind’ to customers.
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b. Lowering the cast of doing business hy aggressively pursuing a shift from road
to rail as rail becomes more cost effective for transportation of freight for
distances greater than 300km.

Programmatic procurement strategy

A robust procurement strategy and appropriate governance processes have been designed
and instituted to ensure transparency, fairness, and value maximisation for Transnet. The
procurement strategy for this project has been approved by the Board of Directors and
include the following key aspects:
a. Alignment to Government's socio-economic policy framework
b. Developing skills, creating jobs and transferring technology through increasing
the local content thresholds (55% for diesel and 60% for electric locomatives)

¢. Open tender process which will result in the broadest possible supplier base

bidding for Transnet's business thereby maximising value for Transnet
d. A six step evaluation methodology will be applied with the following criteria:

vi. Price 60% weighting

vii. Supplier development 20% weighting
viii. Broad-based Black Economic Empowerment 20% weighting.

Risks

The risks that are inherent in a procurement event of this nature have been identified and
mitigation strategies are or will be put in place to ensure that the risks to the company are

mitigated. Some of the key risks identified include:

Risk

Mitigating actions/considerations

Volumes: volume risk has the greatest potential
to impact NPV, A slight underperformance (7%
versus MDS targets), Transnet would experience
revenue shortfalis of R16.4 billion and a reduction
in NPV of R1.7 billion. However, under the worst
case scenario {growth of volumes in line with
GDP) NPV would be reduced by over R20 billion,

» This reinforces the need for a flexible
procurement and contracting strategy,
allowing locomotives to be brought
online as they are needed.

» Take or pay contracts are to be
negotiated and put in place.

Delivery schedule. TFR already has a shortfall of
DC electrics, with the electric locomotive shartfall
projected to grow to approximately 140 by 2015,
Given the previously expected timelines to
procure new locomotives focally, TFR may not be
able to close this shortfall until the end of the
MDS perlod. Under the base case (procurement in
line with sthedules stipulated in the RFP), R13.3
bilion in MDS revenues would be at risk; this
would triple under a moderately delayed scenario
with further downside under the worst-case
scenario.

+ Procurement and production timelines
are being tightly managed to ensure the
swiftest possible locomotive delivery,
and immediate mitigation strategies are
being explored. These include front-
loading orders with international
suppliers and exploring leasing opticns.

« Payment requirements to suppliers to
incentivise delivery of locomotives.

Tariffs. The MDS GFB tariffs are expected to

s Cost reduction and efficiency

0078-0969-0001-0005
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increase faster than CPI through 2020 (7%
versus 6%). Given that the pricing on almost all
GFB commodities Is below the cost of full
economic recovery even after taking into account
all efficiencies, the pricing corridor in TFR's plan is
achievable. However, should global and local
economic conditions create challenges and tariffs
above CPI cannot be implemented, the
implication would be a reduction in the NPV of
the business case by upwards of R4 billion.

improvement initiatives will need to be
developed on a continual basis to
ensure that the Transnet cost base is as
lean as possible.

Foreign exchange exposure, The Rand's
depreciation against the US dollar by 10% this
year would increase the price for a transaction of
this size by approximately R2 billion,

Transnet's Group policy on Financial
Risk Management requires that all
contracts must be either Rand-based or
effectively hedged to minimise the risk

5

of financial loss due to exchange rate
. fluctuations. Should a Rand-based
contract not be possible, hedge
accounting will be applied to manage
any foreign exchange volatility. The
praoject will be hedged according to the
Group policy.

Price risks need to be actively managed
during contracting and negotiations

Locomotive purchase price. Additional locomotive .
price risks (e.g., change order risks related to
detailed specifications). A purchase price increasa
of 10% would have a R1.5 billion impact on NPV,

Funding

Funding of the acquisition of the 1064 Jocomotives (R38,6 billion) is included in Transnet's

overall funding requirement of R86 billion over the next 6 years. Two thirds (R25 biltion) of

the funding requirement will be via cash generated from Transnet operations and the

remainder {R14 billion) will be sourced through the Global Medium Term Note, Domestic
. Medium Term Note, Development Finance Institutions, and Export Credit Agencies

depending on the most cost efficient option.

Business Integration

Operational readiness is critical to TFR, Transnet and the country extracting the benefits the
acquisition is capable of delivering. Integration of locomotives with demand, wagons,
infrastructure, operations other divisions where port interface is required is thus essential. In
addition human resource development underlies all the other integration nodes and thus the
training of more than 3000 train drivers and assistants is also a key project dependency.

A comprehensive information pack containing the following is attached for your ease of
reference:

N
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¢ Board of Directors Resolution - Annexure A;
o Executive Summary — Annexure B;
» Business Case — Annexure C.

The ongoing consultation between Transnet and the DPE thus far as well as the information
contained in this letter will enable the Honourable Minister to assess this request timeousty.

In addition this will enable the Committee established by the Honourable Minister to meet
urgently to facilitate the approval process.

Please do not hesitate to contact my office if you require further clarity with regard to the
proposed investment.

Kind regards
/';
vy el ,
. /Lfﬁ é [ A ;/'Ezofca@_r-ac’@ ’CJL/
Mafika Mkwanazi //
Chairman, Transnet SOC Ltd

Datezgypd//zg,/gj
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i ES'T;:
&
EUNISTER

PUBLIC ENTERPRIGES
REPUBLIC OF SOUTH AFRICA

Povee Nag N1 6, Mafladd. 0021 Tt Q12419172 Fsttlad 100
Pricls Bz XE3TH Sipe Town, 100 AL L2 &Y BAIT Fayi D4 K3 7339431 1710
LIr Mafitia Miwanazl

Chalrperson: Trananel SOC Limitad
P. O Box 72501

Parkviow

2122

Tel): 013 308 2309
Fax: 011 308 2315

Daar Colleague

Ho: Tho Proflrenttz) Procuremant Pollcy Framowerk Act ond tho

Lccomativa Floot Prosuremoent

There are a number of unresolved Jssuss psraining Yo the extension of the
exemption {o State Owned Companles (SQOC) from FHegulations 2(2); 4 to 8;
10; 11(1) 10 (8}, 11{11) 10 (13); 12 — 13 as issued in Government Nolica No
R1027 of 7 Dacembar 2011 of the Preferential Procuremsnt Policy
Framawork Act. 1 bolieva that these issuas can have a materlat Impact on
the sbiilty of Transnet lo extract oplimal commarclal, devalopmental and
transfermational value from stratagic procuremants.

Given this situation, | am paraonally engaging with the Minister of Finance to
resolve thasa lssuas and em confident we will coma lo a mulually agreesable
outcoma. In the meantima, Transrsl should continueg to procure as if the
extanslen ta tha exempton s In place. In eddition, no communicalioa should
take placo behween tha SOC and Natlonal Treasury pertaining lo the PPPFA
untif the situation has been resoived. Should any querlas be directad Io the
SOC from tha WNationa! Treasury regsrding the PPPFA, please refer the
National Troasury 10 myy oftica.

| am aware that Transnat Is anxious to procaed with the procuremsnt of the
procurament of tha 1054 locomotives, With regards to the Instruciion Note
relaling to the “invitation and Evalualion of Blds Based on a Stpulalad
Minimum Threshold for Local Production and Content for the Rall Rolling
Stock Sector" Transnet should procure taking the designation thresholds Into
accounl. Howaver, Transne! should not fes! constrained by Secllon 5.1.2 of
the Instruction Note and should rather establish an evaluation framework that
provides rgasonable incenlives to suppllers ta support owr Induslrialisation
&nd transformation objeclives. Should my agreament with the Minister of

Finance regquire a changa to this framework, Tranane! can alart tha bidders at
that stage,

9
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Yours glncargly

o

5_ MA<USI%J} ABA, [P

'd'\.i‘“'i‘tﬁm uauc ENTEHP £3589
DATE:

._ . Cai I Drlon Melelo

oo Giroup Chlof Execullva Oliicar
o Trenznzt (SOC) Umited

Tal: 011 808 2800

Fax: 011 503 2316
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To: Yousuf Laher Transnet Freight Rail JHB
Subject: RE: TRANSNET 1064 LOCOMOTIVES INVESTIGATION: LETTER TO MR YOUSUF

LAHER

From: Yousuf Laher Transnet Freight Rail JHB

Sent: 14 August 2018 05:10 PM

To: '‘Mncedisi Ndlovu'

Cc: 'popo’ < Mncedisi Ndlovu < Thobani Mnyandu < Nkosenhle Mzinyathi < Tshiamo Sedumedi < Thulaganyo
Selokela <

Subject: TRANSNET 1064 LOCOMOTIVES INVESTIGATION: LETTER TO MR YOUSUF LAHER

r Mr Ndlovu, thank you for allowing me the opportunity to respond. Herewith the written response as
requested:

| am particularly disappointed and aggrieved that your preliminary report recommends that my employer institute
disciplinary proceedings against me. Regrettably and as | will demonstrate below, the recommendation to institute
disciplinary proceedings against me was made without reference to material information and facts.

| draw your attention to the following important information that is not captured in your report:

1. The decision to commit Transnet to a reduced Batch size and as such Batch pricing was made by the Board
as per minute dated 24 January 2014. A copy of the minute is attached. The memorandum ta the Board

related to the minute can be provided (please let me know if you require a copy). | had no role in this
submission to the Board.

2. The risks related to reducing the Batch size was pointed out by the Finance evaluation team (refer reports
dated 10 December 2013 of which | was a signatory) to the locomotive steering committee. Please let me
know if you require a copy of the finance evaluation team report. |articulated a number of financial aspects

. at the onset of the negotiation stage, one of which being that | clearly explained to the bidders that Transnet
will not accept an increase in price due to the batch reduction (I have listened to some portions of the
recordings of events and this is clear within the recordings).

3. Decisions related to this transaction were made by the sub-committee of the locomotive steering
committee, including during the negotiation stage. | was not a member of the sub-committee of the
locomotive steering committee nor was | a member of the locomotive steering committee and as such never
participated in decision making. Mr Singh reported the decisions made by the sub-committee to the
negotiating team.

4. The GCFO (Mr Singh) was advised that the transaction is exceeding ETC, prior to conclusion of the
contracts. The GCFO said that he would deal with it.

5. Mr Danie Smit has retired from Transnet last year sometime already.

With regard to the allegation on page 139 of your preliminary report i.e. “committing Transnet to batch pricing
despite the provisions of the RFP and the mandate given to the negotiating team”:

6. | never committed Transnet to anything as | never had the delegation or the powers to commit Transnet to
anything. Refer bullet 3 above regarding to the parties with decision making delegation.
1
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7. With regard to paragraph 2.3.6 on page 46 of your preliminary report, | have had discussions with both Mr
Pillay and Mr Harris and they have both confirmed that this does not capture properly what they said. They
were both in agreement that it would not make sense for there not to be a price increase when a batch size
is reduced, especially where the reduction is substantial, as was the case in this transaction. Basic financial
principles allow for recovery of fixed costs over the size of the batch, thus mathematically by reducing the
batch size there are fewer units with which to recover fixed costs from eg: to set up a plant to manufacture
2000 cars would cost R 1 000 000, which equates to R 500 per car cost recovery required. If the order is
dropped to 1000 cars then this would equate to a cost recovery required of R 1000 per car. Both Mr Pillay
and Mr Harris have confirmed that they are happy for you to discuss this principle with them to clarify their
expert views.

8. | was never given an approved mandate for the negotiations, only a draft version was
provided. Nevertheless | acted in good faith to do the best that | could do for Transnet. The draft
negotiation mandate is surely incorrect and outdated as the Board decision to reduce the batch sizesto 4
OEM'’s instead of 2 OEM's prior to negotiations, was not filtered through into the negotiation mandate.

9. The RFP does state that Transnet does not expect to pay a price premium should it exercise an option of
changing quantities, however in contradiction the RFP also states that bidders must provide pricing for
smaller batch sizes should Transnet choose to break (refer RFP section 1.8 of financial section). Bidders did
. duly provide this pricing in response to the RFP (refer finance evaluation report).

10. A reasonability calculation of the quantum of the increase in price due to the reduction in batch size was
performed based on bidder responses to the RFP (refer finance evaluation report). You will note that the
prices are actually lower than those submitted initially (except for CSR). | can explain further or show you
the calculation if required.

11. The Batch pricing was accepted by the sub-committee of the steering committee on the basis that the sub-
committee of the steering committee accepted the overall price of the locomotive. My understanding being
that the sub-committee of the steering committee deemed that they were obtaining value in other areas of
the negotiation (eg: forex hedging) and the sub-committee of the steering committee found the overall
price acceptable, then each item being negotiated was accepted on an overall basis.

12. The overall calculation making up the price, had to reflect the reality of what was finally accepted by the
sub-committee of the steering committee, which includes an element of batch pricing which contributed
towards the price increase. It was common knowledge that this had to be included in the calculations based
upon the overall price as accepted by the sub-committee of the steering committee. Had the batch pricing

. been excluded it would have been incorrect, as it would have misled the sub-committee of the steering
committee of the actual price. In order to provide the sub-committee of the steering committee with the
full facts my calculations had to include the component pricing for each element (of which batch pricing was
one of the elements).

With regard to the allegation on page 139 of your preliminary report i.e. “concluding transaction agreements
without Board approval”:

13. | never committed Transnet to anything as | never had the delegation or the powers to conclude these
agreements on behalf of Transnet.

14. Capital Governance was never my accountability or responsibility. Obtaining the required ETC approval
would be part of a capital governance process.

15. There is a separate department at TFR and at Transnet Group that is accountable for Capital approvals. |
never worked in this capital department. Capital approvals follow a defined process eg: TFRIC, CAPIC, BADC,
BOD etc. The capital departments at TFR and Transnet handled this capital approval process. The Transnet
capital department reported into the GCFO (Mr Singh). The TFR capital department is split and report to the
TFR CFO and TFR GM Capital. Johan Bouwer was the Executive manager in the capital department at TFR at
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7. With regard to paragraph 2.3.6 on page 46 of your preliminary report, | have had discussions with both Mr
Pillay and Mr Harris and they have both confirmed that this does not capture properly what they said. They
were both in agreement that it would not make sense for there not to be a price increase when a batch size
is reduced, especially where the reduction is substantial, as was the case in this transaction. Basic financial
principles allow for recovery of fixed costs over the size of the batch, thus mathematically by reducing the
batch size there are fewer units with which to recover fixed costs from eg: to set up a plant to manufacture
2000 cars would cost R 1 000 000, which equates to R 500 per car cost recovery required. If the order is
dropped to 1000 cars then this would equate to a cost recovery required of R 1000 per car. Both Mr Pillay

and Mr Harris have confirmed that they are happy for you to discuss this principle with them to clarify their
expert views.

8. 1was never given an approved mandate for the negotiations, only a draft version was
provided. Nevertheless | acted in good faith to do the best that | could do for Transnet. The draft
negotiation mandate is surely incorrect and outdated as the Board decision to reduce the batch sizes to 4
OEM's instead of 2 OEM's prior to negotiations, was not filtered through into the negotiation mandate.

9. The RFP does state that Transnet does not expect to pay a price premium should it exercise an option of
changing quantities, however in contradiction the RFP also states that bidders must provide pricing for
smaller batch sizes should Transnet choose to break {refer RFP section 1.8 of financial section). Bidders did
. duly provide this pricing in response to the RFP (refer finance evaluation report).

10. A reasonability calculation of the quantum of the increase in price due to the reduction in batch size was
performed based on bidder responses to the RFP (refer finance evaluation report). You will note that the

prices are actually lower than those submitted initially (except for CSR). | can explain further or show you
the calculation if required.

11. The Batch pricing was accepted by the sub-committee of the steering committee on the basis that the sub-
committee of the steering committee accepted the overall price of the locomotive. My understanding being
that the sub-committee of the steering committee deemed that they were obtaining value in other areas of
the negotiation (eg: forex hedging) and the sub-committee of the steering committee found the overall
price acceptable, then each item being negotiated was accepted on an overall basis.

12. The overall calculation making up the price, had to reflect the reality of what was finally accepted by the
sub-committee of the steering committee, which includes an element of batch pricing which contributed
towards the price increase. It was common knowledge that this had to be included in the calculations based

. upon the overall price as accepted by the sub-committee of the steering committee. Had the batch pricing
been excluded it would have been incorrect, as it would have misled the sub-committee of the steering
committee of the actual price. In order to provide the sub-committee of the steering committee with the

full facts my calculations had to include the component pricing for each element (of which batch pricing was
one of the elements).

With regard to the allegation on page 139 of your preliminary report i.e. “concluding transaction agreements
without Board approval”:

13. I never committed Transnet to anything as | never had the delegation or the powers to conclude these
agreements on behalf of Transnet.

14. Capital Governance was never my accountability or responsibility. Obtaining the required ETC approval
would be part of a capital governance process.

15. There is a separate department at TFR and at Transnet Group that is accountable for Capital approvals. |
never worked in this capital department. Capital approvals follow a defined process eg: TFRIC, CAPIC, BADC,
BOD etc. The capital departments at TFR and Transnet handled this capital approval process. The Transnet
capital department reported into the GCFO (Mr Singh). The TFR capital department is split and report to the
TFR CFO and TFR GM Capital. Johan Bouwer was the Executive manager in the capital department at TFR at
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the time and he reported into the CFO. Ordinarily the process would be that the procurement department
would request confirmation from the requestor that capital approval was obtained. The requestor would
obtain this capital approval confirmation from the capital department (I was not in any way involved in the
procurement approval, capital or requestor process). Additionally, ordinarily it is expected of the individual
signing a contract to check and confirm that the requisite governance approvals were obtained.

16. Nevertheless | acted in good faith to do the best that could be done for Transnet and together with Mr

Danie Smit, we advised the GCFO (Mr Singh) that the transaction is exceeding ETC, prior to conclusion of the
contracts. The GCFO said that he would deal with it.

In summary | believe that your report improperly identifies me as having committed misconduct.

| would add further that the media reports relating to your preliminary report have caused me tremendous
reputational damage and has put a tremendous strain on me and my family.

I urge you to reconsider your recommendations in relation to me, in light of what is set out in this email. | tender

my cooperation to your team in respect of any information that you may require and | invite you to meet with me to
discuss these issues.

‘umbly request that you please advise mie of the outcomes of your final report prior to issuing.

I thank you for your understanding.

Best Regards

0078-0969-0001-0015



TRANSNET-REF-BUNDLE-O43221 -

TRANSNEI

Siyabonga Gama, Group Chief Executive

Our Ref No: PM/22924

Dr Popo Molefe

Chairman

Transnet Board of Directors
49" Floor, The Carlton Centre
150 Commissioner Streel
Johannesburg

2001

E-mail: Popom@lereko.co.za

Dear Dr Molefe
MNS RESOLUTION

. I refer to the hastily arranged special board meeting that was held on 14 August and confirm the
following:

1, The Chairperson of the Board although present and not incapacitated elected that Adv.
Oupa Motaung must chair the meeting. The Chairperson averred that there was no “real”
reason to do so.

2. The Transnet Board sought to adopt a resolution which was read at the meeting by Board
member Ms Ursula Fikelepi;

3 The non-executive members of the Board of Transnet, who admitted having deliberated
with MNS at an in committee/closed session where only non-executive directors were
invited, did not provide any prior notice to the Executive Directors on the resolution they
contemplated to be adopted as required in clause 17.6.10.1 of the MOI of Transnet;

4, The non-executive members of the Board of Transnet have so far failed to cause the
presentation that was shared with them on 14 August 2018, to be distributed to the
Executive Directors of Transnet. The sharing of such presentation by MNS would have
accorded with the provisions for the management of conflicts of interest as contemplated in
. clause 17.8 of the MOI,

5. The non-executive members of the Board profess that there is no other report that has
been produced by MNS other than the preliminary report dated 07 June 2018; which if it
remains preliminary, is incapable of being converted into a resolution to implement its
findings. It is strange therefore that while an investigation is ongoing, an attempt is made to
adopt a resolution that binds the Board to implement all the findings of the “yet to be
finalized” MNS report.

Transnet SOC Ltd Carkon Centre P.O. Box 72501
Registration Number 150 Commissioner Street Parkview, Johannesburg
1990/000900/30 lohannesburg South Africa, 2122
2001 T +27 11 308 2300
¥ Uk Lilh
Directors: D FS Maolefe (Chanperson) SI Gama® (Group Chief Executive) UN Fielepi R) Ganda Prof EC Kieswet ME Latlape DC Matihoga v McMenamin Adv OM Mataung wyww. transnet. net

Dr FS Mulamads AP Ramabulana GT Ramphaka LL von Zeuner
MS Mahomedy* (Acting Chief Financisl Offcer)

*Executive

Group Company Secretary: NE Khumalo
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As discussed at the meeting, I wish to record that a meeting of the non-executive component of the
board does nol constitute a meeting of the Board of Directors of Transnet.

When MNS initially produced its report, and in its letter of 05 June 2018, it indicated that the report
was the first of three reports. Can you confirm therefore that you have not received the final two
reports and yet you have progressed to the point of making a decision to adopt a resolution to
implement their “findings"? As indicated at the meeting, my dissent to the resolution that was being
proposed will be recorded in the minutes.

As indicated at the meeting and in my previous correspondence, the credibility of the report is
questionable when having regard to a proper understanding of Transnet procurement processes and
some of the findings are questionable as they do not accord to the facts, As Directors we owe a duty
of care to Transnet SOC Limited, that we do not make hasty decisions which will prove very costly
to the future sustainability of the company. As an example, the Transnet Board of Directors meeting
of 26 February 2014, approved the split of award (batch pricing as described in the MNS report) as
well as the estimated total cost for the 1064 locomotives at R52,057,516,255 (R52,05b) including
. hedging, escalations and the original TE scope before negotiations commenced. 1 attach the
presentation that was made. The accompanying memoranda and the resolutions of the Board are
available from the company secretary. However, none of this is reflected in the MNS report, instead
there is a call to charge executives on these matters which will embarrass the Board and Transnet.

I once again caution that the non-executive members require to be more circumspect before
embarking on a course of action on information based on an incomplele investigation; this will
ensure that the Transnet balance sheet is not unduly exposed to damage claims occasioned by a
Transnet Commissioned report that misses key issues.

I still await your further responses to my previous correspondence.

Date: &0‘8 08

Cc: Transnet Board Members

0078-0969-0001-0017
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MINUTES OF THE SPECIAL BOARD OF DIRECTORS OF TRANSNET SOC LTD MEETING NO. 141 HELD ON
24 JANUARY 2014 AT 16:10 IN BOARDROOM 4901, 49™ FLOOR, CARLTON CENTRE, 150 COMMISSIONER
STREET, JOHANNESBURG

1.2

1.3

141

' 161

a1

31

41

411
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CONSTITUTION OF MEETING AND APOLOGIES

Present

Mr ME Mkwanazi
Mr MA Fanucchi
Ms Y Forbes

Mr HD Gazendam
Ms NP Mnxasana
Mr B Molefe

Ms NR Njeke

Mr IM Sharma

Mr IB Skosana
Mr A Singh

Ms E Tshabalala

In attendance

Ms NJ Mabandla
Mr Sl Gama

Mr T Jiyane

Mr GJ Pita

Mr KL Mosia

Ms ANC Ceba

Apologies

Ms N Moola
Ms DLJ Tshepe

Chairperson
Non-Executive Director
Non-Executive Director
Non-Executive Director
Non-Executive Director
Group Chief Executive
Non-Executive Director
Non-Executive Director
Non-Executive Director
Group Chief Financial Officer
Non-Executive Director

Group Executive: Group Legal Services

Group Executive: Transnet Freight Rail

Chief Pracurement Officer: Transnet Freight Rail
Group Chief Procurement Officer

Company Secretary

Group Company Secretary

Non-Executive Director
Non-Executive Director

Resolution No/
For Attention

Welcome and Signing of Attendance Register

The Chairperson welcomed all members and attendees present, and having observed a
quorum, declared the meeting duly constituted. He noted apologies from Mses Moola and
Tshepe. The Attendance Register was circulated for signature.

Adoption of Agenda

The agenda was adopted as tabled.

SAFETY BRIEFING AND EVACUATION PROCEDURE

The safety briefing and evacuation procedures were conducted by Mr Linda.

DIRECTORS' DECLARATION OF INTERESTS if
The Declaration of Interests Register was circulated for signature.

MATTERS FOR APPROVAL

Acquisition of additional 100 Class 19E equivalent Dual Voltage Electric
Locomotives and 60 Class 43 Diesel Locomotives

Management took the Board through the submission as contained in the pack. The

submission was taken as read. The purpose of the submission was to request the Board to:

s Note the risk to TFR MDS volumes through insufficient traction power resulting from
the delay in the procurement of the 1064 Locomotives.

e Approve the investment in and procurement of 100 Electric Locomotives required for
the Coal Export Line estimated at R3.8bn (excluding borrowing costs).

o Approve the confinement and award of the procurement for the 100 Electric
Locomotives ('the 100 Electrics”).

o Approve the investment and amendments in the Fleet Plan to procure 80 Class 43 \%\
Diesel Locomotives (‘the 60 Diesels") for General Freight estimated at R1.8bn '\; Nia X ( )
(excluding borrowing costs). e

Rnard of Dirartare 14.1 24 .1an 2014 (Snecial "
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e Approve an extension of the current Class 43 Diesel Locomotives contract for 60
additional locomotives.

« Delegate authority to the GCE to sign and conclude all relevant documents to give
effect to the above resolutions, including the award and process approval.

Mr Sharma stated that the matter was dealt with at the Board Acquisitions and Disposals
Committee (“Committee”). The request for a confinement had been on the Committee’s
agenda for 3 months, and the matter was extensively deliberated by the Commitiee. The
Company currently has a contract with General Electric South Africa Technologies in terms
of the Class 43 diesels. The proposal was to confine the 100 Electrics to China South Rail.
There were adverse media reports on the previous Mitsui confinement process. To manage
reputational matters, the Company seeks to advance to a new supplier. Management
indicated that the TFR Locomotive Fleet Plan was first approved by the Board in April 2011,
and updated with the 1064 GFB Locomotives submission. The proposed locomotives
acquisitions are in line with the Fleet Plan and were budgeted for in the MDS. The delay in
the 1064 acquisition has placed GFB volumes at risk. The risk will be mitigated by the
urgent acquisition of the locomotives. The heavy haul 100 Electrics will be deployed in the
Coal Export line and will release 125 locomotives that will be used on GFB pending delivery
from the 1064 programme. The 100 Electrics form part of the already approved Fleet Plan.
The 60 Diesels also fill the gap pending delivery from the 1084 programme. The 60 Diesels
were not part of the approved Fleet Plan and the submission requested an amendment to
the Fleet Plan to include the 60 Diesels.

Management informed the Board that the 1064 Locomotives were delayed due to the
withdrawal of the PPPFA exemption. The submission proposed an accelerated
procurement to mitigate General Freight MDS volumes at risk by confining 100 Electrics to
China South Rail and extending the current Class 43 Contract with General Electric South
Africa Technologies by 80 locomotives. The accelerated acquisition will mitigate the MDS
shortfall by at least a year with its full effect realised commencing 2014/15FY. The volumes
mitigated increases from 6.2mt for the 2014/15FY to 15.1mt for the 2016/17FY and the
cumulative income protected will be R9.1bn for the 2013/14FY to 2016/17FY. The
confinement to China South Rail and extension to General Electric South Africa
Technologies contract was motivated on the basis of urgency The accelerated acquisition
does not put the MDS cash flow at risk and the 1064 acquisition remains unaffected. The
acquisitions are funded from the current MDS. The delay in the 1064 locomotives will
extend its funding to beyond the MDS period. The Diesels were in addition to the approved
Locomotive Fleet Plan but accord with the fleet strategy. With a year's delay in the 1064
procurement, the 60 Diesels will fill the gap of the first year.

Management stated that the 100 Electrics business case articulated the benefits of the
earlier than previously planned delivery of the locomotives to the Coal Export line. TFR was
in the process of acquiring 143 Class 43 Diesel Locomotives from General Electric South
Africa Technologies (which have been delivered over the past 2 years and have proven to
be a capable locomotive). Given the MDS volume shortfall, it was proposed that 60 Diesels
be acquired to further mitigate the volume risk as the 1064 programme is likely to come on
stream in 2015. The procurement process was carefully considered, with the aspects
considered articulated as follows:
= Type: The 100 Electrics are 26 ton per axle locomotives for heavy haul use to be
deployed on the Coal Line. The 599 Electrics in the 1064 are 22 ton per axle
locomotives for GFB use.
o Delivery: The 60 Diesels were similar to the 455 of the 1064, but the motivation for
extension as contained in the submission was urgency due to the overall delay in the

1064 programme. Including the 60 Diesels in the 1064 will not address the delay or
urgency.

Management indicated that due to the urgency of the matter, the confined/extended
contract option was the recommended option. The proposed procurement process will
solicit locomotives in the shortest possible time and thus mitigate the potential shortfall in
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MDS volumes. The reasons of urgency were set out and the complementary benefits of the
recommended option were highlighted. The arguments for an extension to the General
Electric South Africa Technologies contract were similar to those advanced for confinement
and are motived on the basis of urgency, complemented by standardisation and goods
largely identical to those previously executed.

417 Mr Gazendam sought clarity if the recommendation from the Committee was unanimous.
He stated that the 60 and 100 locomotives were being awarded to the same entities
recommended for the 1064 transaction, and requested Management to ensure that the
matter is dealt with sensitively in the media. Mr Skosana stated that the Committee
extensively deliberated on the matter and requested the Committee to share critical matters
that were an impediment on the transaction. Mr Sharma informed the Board that the
Committee was of the view that the initial business case was not properly articulated.
Further, the Committee had considered the reputational risks linked to confinement
processes. However, the Committee was subsequently convinced by the revised business i
case and comforted by the fact that the 160 locomotives were awarded to the same entities ‘
. that were being recommended for the 1064 transaction. Management informed the Board
that the Committee had also requested the Company to explore alternative methods for
acquisition e.g. leasing options of the locomotives. To this effect, the Company will procure
23 second hand locomotives from Australia.

RESOLVED that the Board:

« Noted the risk to TFR MDS volumes through insufficient traction power resulting from
the delay in the procurement of the 1064 Locomotives.

o Approved the investment in and procurement of 100 Electric Locomatives required for
the Coal Export Line estimated at R3.8bn (excluding borrowing costs).

 Approved the confinement and award of the procurement for the 100 Electric
Locomotives to CSR.

s Approved the investment and amendments to the Fleet Plan to procure 60 Class 43
Diesel Locomotives for General Freight estimated at R1.8bn (excluding borrowing
costs).

« Approved an extension of the current Class 43 Diesel Locomotives contract for 60
additional locomotives to General Electric South Africa Technologies (Pty) Ltd

» Delegated authority to the GCE to sign and conclude all relevant documents to give

. effect to the resolution, including the award and process approval. 141111
4.2

Acquisition of 599 Electric Locomotives

421 Management took the Board through the submission as contained in the pack. The

submission was taken as read. The purpose of the submission was to:

e Provide the Board with an update regarding the progress on the tender evaluation
process.

» Request the Board to note and approve the tender evaluation process.

» Request the Board to approve the recommendation of the shortlist of tenderers as a
result of the tender and evaluation process for the negotiations and award of business.

» Request the Board to delegate all the necessary powers to the GCE 1o sign, approve
and conclude all necessary documents to give effect to the above resolutions.

o Request that the Board notes that the above resolutions are subject to
recommendation of the Board Acquisition and Disposals Committee.

422 Mr Sharma advised the Board that Management took the Committee through the evaluation
process and stated that the 539 Electric Locomotives were recommended for allocation to
Bidder T1 and Bidder T2; 60% to Bidder T2 and 40% to Bidder T1, subject to a
performance clause in the contract. The contract is estimated at R19.8bn (excluding
hedging costs, escalations and scope of TE's work).

423 Management informed the Board that the original MDS volumes contained in the Corporate :
Plan were significantly at risk. This was due to the delays in the award of the 1064 tender \\ ;
due to the withdrawal of the PPPFA exemption. In order to manage the risks, Management \\

Group Company Secrelaty - Confidential
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suggested that more than 1 supplier should be utilised to supply the required locomotives

to reduce delivery risk and enhance the ability to meet the MDS volume targets.

Management proposed that 2 suppliers be utifised to manufacture the required locomotives

for, amongst others, the following reasons:

+ To promote standardisation of the locomotive fleet to ensure that the total cost of
ownership is minimised.

e To allow for critical mass that would enable successful negotiations on price and other
critical commercial terms and conditions.

o To allow for critical mass that would promote localisation and programmatic
procurement.

» To allow for flexibility in supplier options in future as it prevents monopoly behaviour.

¢ Toreduce legal risks of the transaction.

» To reduce the overall contract risk of the transaction due to unforeseen circumstances.

424 Management stated that the Board approved the procurement of 599 Electric locomotives

subject to Section 54 PFMA approval on 19 April 2012. The Board was given background

. on the procurement process followed, highlighting the 7 bidders who responded. The 6 step
evaluation process followed was as indicated below:

Evaluation Methodelogy

) bk
< FINAL
ful SCORE
425 Management informed the Board that the bids were evaluated according to the above
¢ criteria listed below, and highlighted the results of 6 step evaluation process as follows:
T I ‘
WHAT IS BEING MEASURED | WEIGHT \ LS ¢ | LE T B T S 2
: 1 | BBBEE SCORECARD 10.00 8.00 | 6.00 | 4.00 8.0( 6.00
i . 2|5 20.00 | 1550 | 16.15 | 1512 | 16.67 | 15.89
: | |
1 Further Recognition Criteria |
3 3 | (Current) 5.00 | 0.88 ’ 047 | 0.8 1.66 | 2.16
i Further Recagnition Criteria [ [ |
4 | (Future) 5.00 0.94 ( 2.11 ] 26 2.45 1.82
.4': Price (Total Cost of Ownership |
1 (TCO) excluding unscheduled and ;
[ excluding scheduled maintenance |
and excluding bonus point | [ |
5 | allocation) 60.00 | 40.65 | 36.60 | 11.85 | 1583 ) 26.78
_ TOTAL SCORE _ | 100.00 | 65.96 | 61.33 | 32.41 | 44.60 | 52.64
,' 426 Management indicated that apart from the fact that Bidder T1 and Bidder T2 scored the
highest paints, their proposals also offered the following benefit to the Company:
* Both bidders committed to Local Content higher than the threshold of 60% (Bidder T1
committed 69.8%, whilst Bidder T2 was 68.2%).
 Both bidders scored the highest points on technical evaluations.
¢ The Supplier Development commitment for Bidder T1 was 77.5% and 80.7% for Bidder e &/
4 T2 ‘\\ \
. . ) ‘ ) ) N
i o The proposed Delivery Schedule was aligned to the Company's requirements. «\ L
i / B
427 Management stated that the outcome of the best and final offer as follows: [P
Group Company Secretary - Confidential Board of Direclors 14-1 24 Jan 20144 Special
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s Bidder T1 offered to increase procurement to small businesses by R50m and
technology transfer through skills development training and support by R10m. In
addition, Bidder T1 offered a R455 000 reduction in price per locomotive based on a
revised foreign currency content percentage.

e Bidder T2 offered a discount of R2.25m per locomotive, including a revised foreign
currency content amount, thus offering the best price.

»  The above process has almost eliminated the premium on the transaction.

Management stated that TIA performed gate reviews and ratified all the steps in the
evaluation process as per Annexure A in the submission as contained in the pack.
Mr Gazendam sought clarity if the split posed any challenges on a locomotive's unit price.
Mr Skosana stated that it was invariable that the pricing of the 2 bidders was not the same.
He urged Management to ensure that the negotiation delivers alignment on certain prices.
Ms Mnxasana was concerned about Bidder T2's split as it was already doing work for the
Company. She stated that it was necessary to manage the concentration risk and the
perception i.e. Bidder T1 scored higher than Bidder T2 but Bidder T2 was granted a higher
allocation. She proposed that a fair split should be considered. Ms Tshabalala was of the
view that a 50/50 allocation should be considered. The Chairperson stated that, at some
point, the Board should be provided with detail on TE's costs to get a holistic view,

Management stated there are no serious prejudices to the Company from a locomotive unit
price. The prices will be fixed during the negotiation process. The split will accelerate the
speed of delivery. A comprehensive exercise was conducted to determine TE's scope of
work, and ,proposals for TE's scope of work will be shared with the preferred bidders.
Bidder T2 was currently building the 95 Locomotives (which will be delivered 3 months
ahead of schedule). Bidder T2 was allocated 560 locomotives per annum, although it has
capacity for approximately 2000 locomotives per annum. Bidder T2 was cheaper than
Bidder T1, and its Supplier Development and localisation ratios were better than those of
Bidder T1. Management was biased towards Bidder T2 due to its ability to meet the
Company's delivery schedule. The 60/40 allocation was motivated by the current risks.

Mr Skosana stated that it should be ensured that the contract is adequately punitive to
cover instances of non-performance. Management stated that the penalties will be
negotiated, and indicated that the intention is to impose strict penalties. Bidders were
advised that performance bonds would be required. The performance bonds are punitive.
Management stated that the Company will need to "ride the wave” on negalive media due
to the nature of the transaction. At an appropriate time, the Company will adequately
engage the media on the procurement process. The perceptions will be adequately
managed.

The Chairperson informed the Board that the difference between the split was
approximately 60 locomotives, and the Company will pick up financial gain. Management
stated that it never procured from Bidder T1. Bidder T2's production line was ready while
Bidder T1 still needs to construct a prototype. Mr Fanucchi requested details on the
partners in the respective consortia. Mr Skosana stated that the Company should be aware
of the BEE choice so that the Company is not taken by surprise, and it can also manage
the potential reputational issues. Management stated that Bidder T1 set up a local
company, the same company that worked on the Gautrain. Bidder T2 is 70% owned by the
CSR E-Loco Supply Proprietary Limited and 30% by a local company called Matsete
Basad.

Management stated that Bidder T2's court case was on structuring the supplier
development gate (details on the local and partners). Bidder T2 felt it will be prejudiced to
disclose the information whilst the 1064 transaction was still in progress. Bidder T2 was
willing to give the information to the competitors post the finalisation of the 1064 tender.
Management stated that negotiations will commence from 27 January 2014, to be

concluded within 6 weeks. The finalisation of the contract was targeted prior to 31 March ?\

2014 to ensure execution of the pre-delivery payment.

Mr Singh

\J

%
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RESOLVED that the Board:

« Noted and approved the tender evaluation process for the 599 Electric Locomotives.

e The acquisition of 599 Electric Locomotives estimated at R19.8bn (excluding hedging
costs, escalations and scope of TE's work).

o Approved the recommendation of the Bidder T1 and Bidder T2 as a result of the
evaluation process for the negotiaticns and award of business, subject a further
endorsement by the Board Acquisitions and Disposals Committee post the negotiation
Process.

e Approved the allocation on a 60% - 40% basis; 60% to Bidder T2 and 40% to Bidder
71, subject to a performance clause in the contract.

e Delegated authority to the GCE to sign, approve and conclude all necessary
documents to give effect to the resolution. 141172

Acquisition of 465 Diesel Locomotives

Management took the Board through the submission as contained in the pack The

submission was taken as read. Management stated that a similar process was followed as

for the Electric Locomotives. The bidders were probed further on the scheduled

maintenance. The purpose of the submission was to.

e Provide the Board with an update regarding the progress of the tender evaluation
process.

» Request the Board to note and approve the tender evaluation process.

* Request the Board to approve the recommendation of the shortlist of tenderers as a
result of the tender and evaluation process for the negotiations and award of business.

¢ Request the Board to delegate all the necessary powers to the GCE to sign, approve
and conclude all necessary documents to give effect to the above resolutions.

s« Request that the Board notes that the above resolutions are subject to
recommendation of the Board Acquisition and Disposals Committee.

Management highlighted the breakdown of the 1064 locomotives to the Board
Management took the Board through the evaluation process and stated that the 465 Diesel
Locomotives were recommended for allocation to Bidder T1 and Bidder T4. Management
took the Board through the evaluation process and stated that the 465 Diesel Locomotives
were recommended for allocation on an equal split, subject to a performance clause in the
contract. The contract is estimated at R13.6bn (excluding hedging costs, escalations and
scope of TE's work).

Management stated that the Board approved the procurement of 465 Diesel Locomotives
subject to Section 94 PFMA approval. The Board was given background on the
procurement process followed, highlighting the 4 bidders who responded. The 6 step
evaluation process followed was as indicated below:

Evaluation Methodoloay
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Management stated that the 4 bidders were evaluated according to the above criteria.

Apart from the fact that Bidder T1 and Bidder T4 scored the highest points, their respective

proposals also offered the following benefits to the Company:

» Both bidders committed to Local Content higher than the threshold (commitment for
Bidder T1 was at 61.1%, with Bidder T4 at 55.5% against a threshold of 55%).

e Bidder T1scored 92.9% on the technical evaluations compared to the stipulated 80%. .

 The Supplier Development commitment for Bidder T1 was 66.15% and Bidder T4’s M\ -
commitment was 66.7% against a threshold of 40%. AN

o Bidder T4 proposed the best delivery schedule of all the bidders.
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» Both bidders provided the best Total Cost of Ownership in terms of the elements which
were considered at the end.

» While the scoring for Bidder T1 and Bidder T3 seems very close, the price for Bidder
T3 was 32% higher than the price offered by Bidder T1.

435 Management proposed that 2 suppliers be utilised to manufacture the required locomotives

for, amongst others, the following reasons:

« To promote standardisation of the locomotive fleet to ensure that the Total Gost of
Ownership is minimised.

« To allow for critical mass that would enable successful negotiations on price and other
critical commercial terms and conditions,

o To allow for critical mass that would promote localisation and programmatic
procurement.
To allow for flexibility in supplier options in future as it prevents monopoly behaviour.

e Toreduce legal risks of the transaction

¢ To reduce the overall contract risk of the transaction due failure of any supplier to fulfil
. its contractual obligations.

436 Management informed the Board that the equal allocation was motivated by the following
reasons:

o There is a growing risk of very high dependency on Bidder T4 due to previous
locomotive transactions. This might lead to a promotion of monopolistic environment
and will reduce the Company's ability to mitigate Total Cost of Ownership over the
long-term. Allocating 50% to Bidder T1 will allow this risk to be mitigated.

= The allocation will promote localisation and supplier development as there will be
critical mass for Bidder T1.

e Delivery risk on Bidder T1 will be mitigated as Bidder T4 has demanstrated in the past
to delivery ahead of schedule.

4.3.7 Management stated that TIA performed gate reviews and ratified all the steps in the
evaluation process as per Annexure A in the submission contained in the pack. Mr
Skosana sought clarity if the 50/50 split was the best route since Bidder T4's rating was
lower than Bidder T1's rating. He indicated that the Board needs assurance on the
elements of the 50/50 split as there were big differences in the preferred bidders' scores.
Management stated that Bidder T4's split related to the defivery risk. The delivery risk was
. not of significant risk on the Diesels. Bidder T4's has delivered close to 250 locomotives in
advance. In addition, a further player has been introduced to reduce the concentration risk.
The Chairperson was of the view that the key issue for the split was the tenderers' ability to
speed up production and secure the MDS volumes. Mr Fanucchi indicated that the 60/40
split (on Item 4.2 above) will save the Company R40m. Ms Mnxasana stated that Bidder T4
was cheaper than Bidder T1. She supporied the proposed allocation to manage
concentration risks. Management stated that Bidder T4's competitive advantage was that it
was already in the system. The price difference was R2.7m per locomotive. Management
was confident that the R2,7m premium could be reduced in the negotiations. The proposed
allocation was premised on the reduction of concentration risk on Bidder T4.

438 Mr Sharma stated that the Committee approved the allocation, subject to Management's
ability to negotiate a better allocation. The principle will be on the delivery schedule and
total costs. Management should have flexibility to move the order to the other company if
one fails to deliver on-time. Mr Skosana requested the Board to consider all quantitative
issues in refation to the transaction, and sought confirmation if the proposed allocation will
address the concentration risk as he was not fully convinced. Management stated that
Bidder T4's price has always been R10m less than the other bidders. The price will be
interrogated in the negotiation process. The Company will reserve the right to increase
Bidder T4's allocation should there be no adverse findings in the price negotiation process.
Bidder T4's price presents an 11% price difference.

A
439 Mr Skosana was uncomfortable that Management's flexibility will not be subjected to \i\
governance structures, and sought guidance on information that will be communicated to :

Group Company Secretary - Confidenlial
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the bidders. Management stated that the matter will be submitted to the Board on an
annual basis due to the nature of transaction (programmatic procurement). It was indicated
in the RFP that the "Company reserves the right to procure more or less locomotives than
advertised” depending on the market conditions. Mr Gazendam stated that it should be
ensured that Management adheres to the Board resolution. The Chairperson stated that
the 11% differential was excessive; there should be a comparable number post the
negotiation process. The Chairperscn stated that the Total Cost of Ownership concept
should stili be built into the pricing. It was necessary to understand the Life Cycle costs and
compare the prices, as well as the future cost of locomotives, maintenance and spares.

4.3.10 Ms Tshabalala sought clarity on whether the 31 March 2014 deadline was a realistic date
for the finalisation of the contract, and Management stated that it was an ambitious date.
However, the Company is under pressure to meet the capital budget and the transaction
will assist. Mr Sharma congratulated the team on pulling the matter together. In October
2013, there were indications that the matter will be finalised by May 2014.

. RESOLVED that the Board:
» Approved the tender evaluation process for the 465 Diesel Locomotives
s The acquisition of 465 Diesel Locomotives estimated at R13.6bn (excluding hedging
costs, escalations and scope of TE's work).
e Approved the recommendation of the Bidder T1 and Bidder T4 as a result of the
evaluation process for the negotiations and award of business, subject a further

endorsement by the Board Acquisitions and Disposals Committee post the negotiation
process.

» Approved the allocation on a 50/50 split, subject to a performance clause in the
contract.

e Delegated authority to the GCE to sign, approve and conclude all necessary
documents to give effect to the resolution. 14113

5 TRANSNET BOARD OF DIRECTORS MANDATE
The Board noted the Board of Directors' Mandate as contained in the pack.
8 CLOSE

The Chairperson thanked the Board for its commitment. There being no further business to
. conduct; the Chairperson declared the meeting closed at 17:40.
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CERTIFIED EXCERPT FROM THE MINUTES OF THE SPECIAL BOARD OF DIRECTORS OF TRANSNET SOC LTD

MEETING NO. 13/3 HELD ON 25 APRIL 2013 AT 14:20 IN BOARDROOM 4623, 46™ FLOOR, CARLTON CENTRE,
150 COMMISSIONER STREET, JOHANNESBURG
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Transnet SOC Ltd

Registration Number
180NNNNGCN /N

CONSTITUTION OF MEETING AND APOLOGIES

Present

Mr ME Mkwanazi Chairperson

Mr MA Fanucchi Non-Executive Director

Ms Y Forbes Non-Executive Director

Mr HD Gazendam Non-Executive Director

Mr B Molefe Group Chief Executive

Ms N Moola Non-Executive Director (teleconference)
Ms NR Njeke Non-Executive Director

Mr IM Sharma Non-Executive Director

Mr IB Skosana Non-Executive Director

Ms E Tshabalala Non-Executive Director

Ms DLJ Tshepe Non-Exacutive Director

Mr A Singh Group Chief Financial Officer

In attendance

Ms P Difeto General Manager: Office of the Group Chief Executive
Ms NJ Mabandla Group Executive; Group Legal Services
Ms ANC Ceba Group Company Secretary

Partial attendance

Mr Sl Gama Chief Executive: Transnet Freight Rail
Mr G Pita Group Chief Supply Chain Officer
Apologies

Mr NK Choubey Non-Executive Director

Ms NP Mnxasana Non-Executive Director

Procurement of 1064 locomotives for the TFR General Freight Business
Mr Pita joined the meeting at 14:34

The Chairperson took the Board through the submission as contained in the pack. The submission
was taken as read. The purpose of the submission was to obtain recommendation for the acquisition
of 1064 locomotives for TFR's GFB. The matter was considered by the Board Acquisitions and
Disposals Committee (“the Committee”). The Committee made inputs to the supporting documents;
however, the amendments were effected post the issue of the Board pack.

Management highlighted, amongst others, the following:

* Most of the current fieet will be retired within 10 years. Refurbishment options to extend the life of
locomotives have been exhausted, and new locomotives should be procured. New locomotives
will yield a number of benefits to Transnet and South Africa such as lowering the cost of doing
business in South Africa and capture value for Transnet.

e The context to 1064 locomotive acquisition was based on the following:

Undercapitalisation of the fleet since 1990s;

Limited spend on GFB relative to other rail businesses;

Ageing rolling stock fleet and infrastructure unable to meet rising demand; and
Lecomotive age beyond 30 to 35 year benchmarks.

e GFB expansion was historically undercapitalised with the focus on the replacement over
expansionary expenditure. Given the current trajectory of TFR's fleet run-out plan, if there is no
investment intervention, cumulative revenue of R73bn will be at risk by the end of MDS in 2019,
with further revenue at risk thereafter.
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e The NPV for the transaction is R2 7bn (hurdle rate) and R34.1bn (WACC)

» Risks will be managed within the compiled mitigation plans. Volumes were the biggest driver of
risk, and flexible strategies will be implemented. Headroom exists to manage economic conditions
and volume risk. The contracting strategy will be flexible. The purchase could be staged in batches
to meet evelving business needs.

o The procurement strategy will be through a transparent RFP procurement process. A six-slep
evaluation methadolagy will be applied, based an the evaluation criteria (Price 60%, Supplier
development 20% and BBBEE 20%). The local content will be increased through the development
of skills, job creation and technology transfer.

+ Stringent measures were implemented fo enable good governance and mitigate risks.

o The transaction will be funded from the MDS funding sources, and R2.8bn will be needed for pre-
project activities.

+ TFRis operationally ready to absorb the new locomotive fleet
Mr Gama joined the mesting at 14:50

443 Management indicated that the Committee agreed that the submission will be recommended for
Board approval subject to the addition of, amongst others, the following:
» The award of business will be submitted to the Board for approval.
s  AHigh Value Tender Report will be submitted to the Committee for consideration.
» A holistic presentation on the GFB spend, efficiencies and its impact on MDS will be submitted
to the Committee for consideration
« There will be an annual update on the status of the transaction to the Committee.
. »  Management will provide benefits of the 90/10 vs. 60/40 procurement methodologies.
« Management will provide benchmark models locomotives and wagon efficiencies
» The contracting strategy will be augmented to cater for a potential economic downtum.
¢ The introduction of the new locomotives should improve the safety record.

444 Mr Skosana requested clarity on the proposal to appoeint an independent expert on the transaction.
Ms Njeke stated that the Committee concluded that it will not proceed with the appointment of an
independent expert for the transaction; however, certain Committee members were requested to
investigate whether there is a need for an external service provider, considering the internal audit
resources. Mr Sharma stated that the proposal on the appointment of an independent expert was on
the context of, amongst others; assessing the business case on behalf of the Board and
henchmarking the viability of the business case and make recommendations on best practice. The
1064 should be the maximum number of locomotives procured, and it coutd be less if there are
operational efficiencies. The independent expert will not assist on the governance or procurement
process. Responding to Ms Moola's enquiry, Management clarified that ECAs will be used as an
umbrella and no US-based company will be imposed for the transaction

445 Management took the Board over the issues raised from the DPE/Naticnal Treasury meeting of 25
April 2013 as, amongst others, the following:

* The extent to which the new technology will be applied
» The ability to convert the locomotives from narrow to standard gauge and the impact of the
conversion
. + The extent of harmonising the network between AC and DC locomatives.
o The role of TE in the transaction (concem over potential anti-competitiveness).
s Proposed plans on skills transfer.
o Concem on the volumes.
¢ Consideration of alternative sources of funding.

446 Mr Skosana requested details on Transnet's average volume growth in the last 6 years,
Management indicated that growth was minimal as there was no investment in capacity to
grow the volumes. Due to the non-investment; growth was at 4% in the last few years. The
Company was on the “death curve” due to the ageing fleet. However, MDS will assist to
capture the volumes, The market and the product were available. Mr Gazendam sought
clarity on the impact of the liability on the credit rating, the possibility of procuring the 1064
locomotives in ‘manageable portions™ and the impact of the transaction if Transnet is
privatised {and the impact of the liability on the balance sheet).

Transnet SOC Ltd Carlton Cenfre P.O. Box 72501
Registration Number 150 Commissicner  Parkview, Johannesburg
1090mp00NAAN Sirpat Seuth Afea 2127
Johannesburg T +27 11 308 3001
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Mr Fanucchi stated that logistics businesses need to be fully in-synch with replacement and
investments. There should be a continuous process beyond 2019 to consistently keep the fleet
younger. MDS saved Transnet from a “death curve”. The customers want reliability of service and
cheaper prices. There are certain markets that will not be won from rail to road due to the nature of
the services required, e.q. the parts and accessory distribution for trucking and some FCMG markel.

Management stated that MDS referred to fleet renewal, and the fleet numbers remain unchanged.
The Company decided to shift from small scale procurement to a programmatic purchase so that the
manufaciuring facilities are concluded at once. The 1064 locomotives will be procured over a number
of years; based on the prevailing economic conditions. The contracting strategy will allow for flexibility
over the 7-year period. The Company will not procure the locomotives from a single supplier.

Ms Tshepe was excused from the meeting af 15:30.

Management indicated that the risks will be managed through a flexible contracling strategy, and
contingent stock in an economic downturn will be considered. Standard & Poor will release a report
in two days' time, and there were certain portions of the report which were favourable towards
Transnet. The draft Standard & Poor report was read out to the Board which indicated that “funds
from operations (“FFO"} will be a key crilical indicator, and will need o remain above 16%” (currently
at 18%). Standard & Poor will review FFO to determine whether the Company can execute MDS. Ms
Tshabalala enquired about the cost of maintenance if there are various suppliers. Management stated
that the Campany will have Maintenance Service Agreements. The [P will be transferred to Transnet
to ensure that TE can assist with maintenance. The benefit leakage PPPFA vs. Transnet's
methodology is a R20bn multiplier effect.

Mr Sharma was excused from the meeling at 15:40.

Ms Njeke informed the Board that there were two additional provisos from the Commiltee; operational
efficiencies and a marketing strategy to be attained on year 1 of operation. Mr Gazendam stated that
the gauge question is related to a potential market for the Company. Management will compile a
PFMA application, which will be submitted to the Board for information purposes. DPE sought to
understand what the fall-back position will be if the Company cannot execute the plan due to balance
sheet shortfalls, in which case the leasing options in the procurement process will be considered.

RESOLVED that the Board approved the following:

» The business case for the acquisition of the 1064 locomotives for TFR's General Freight Business
at an estimated cost of R38.6bn as per the Corporate Plan (excluding potential effects from forex
hedging, forex escalation, and other price escalations).

* The submission of a PFMA application to the Shareholder Minister for approval.

Certified a true excerpt.
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BUHLE NDLOVU
. Deputy Group Company Secretary

Date: 5 April 2018
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INVESTMENT COMMITTEE (TFRIC), HELD IN THE YIVONO BOARDROOM, INYANDA 2
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13.9 Procure 1094 locomotives for TFR Gensral Freight: R43 373 billion

The committes RESOLVED ta supgort the business case subjest by
¢ Rephrasing the key essumptions (clzuze 5.6)

« Ths busingss cass being rewordad,

e Thsz checklist to be slaned ofi by tn relevent partias

¢ The fnzncizl modst to baincludzdinths bu. nEss cess
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Procusemant of 4084 GFB locomolives
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o The co-opting of Mr Skosana info the Board Acquisitions and Disposals Committee to assist
with financial expertise on procurement aclivities for the 1064 GFB locomatives 1203118
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Office of Buhle Ndlovu, Deputy Group Company Secretary

TRANSNET

TO WHOM IT MAY CONCERN

CERTIFIED EXCERPT FROM THE MINUTES OF THE SPECIAL MEETING OF THE BOARD ACQUISITIONS AND
DISPOSALS COMMITTEE NO.13/04 HELD ON 23 APRIL 2013 AT 09:00 IN BOARDROOM 4703, 47™ FLOOR, CARLTON

CENTRE, JOHANNESBURG

Resolution No/

For Attention
" CONSTITUTION OF MEETING
1.1 Present
Mr IM Sharma Chairman
Ms Y Forbes Member (video conference) &
Mr ME Mkwanazi Member :

Ms NP Mnxasana

Member (tefeconferenc

Ms NR Njeke Member
Ms DLJ Tshepe Member
1.2 In Attendance
Mr A Singh
Ms P Difeto . Dffice Ihe Group Chief Executive
Mr G Pita Chalfi Officer
Ms N Khumalo Gmpany Secretary
1.3 Apologies v
Mr B Molefe
Ms NJ Mabandla suf e: Group Legal Services
14 Partial attendance
Mr Sl Gama
Mr T Jiyane
. 51 Procurement of 10621
511 The item was déilt with
5.2 Update on the withdrz # the PPPFA exemption
B2 Manageffient pro §{‘ feedback on the developments pertaining to the withdrawal of the
PPPFA: emption iindicating that a meeting was convened between the Chairman of the
Committe agement (Messrs Singh and Pita) and the Director-General of DPE ("DG").
The focus was on the designation of 100% localisation which will allow SCAW to charge
30% more on bogie castings (and create a financial impact on the Company) and the
potential impact from the premium on the locomotives for CSDP. On average, there is a 2%
premium anticipated on locomotives; however, this can be as high as 8% depending on the
components.
Transnet SOC Ltd Cariton Centre P.O. Box 72501
Registration Number 150 Commissioner  Parkview, Johannesburg
1390/000900/30 Street South Africa, 2122
Johannesburg T +27 11 308 2466
2001 F +27 11 308 2638
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52.2 Management informed the Commitiee that the DG was salisfied with the update and he
undertook to co-ordinate a mesting between the Minister of Finance and the Shareholder
Minister. Unfortunately, the planned meeting did not materialise. Management drafted a
letter on behalf of the Shareholder Minister as a brief for a meeting with the Minister of
Finance, highlighting the Cempany's support of the National Treasury initiatives, the
unintended consequences of the withdrawal of the PPPFA exemption on SOCs, and further
motivaling for an exemplion cn the locomofives,

523 Management informed the Committee that the GCE initiated a similar process with the
Accountant-General. In short, National Treasury was receptive of the presentations made
on the impact of the withdrawal of the PPPFA exemption and the required urgency in
finalisation of the matter. Cerlain documentation, amongst others, the 1064 RFP and the
PWC Analysis on the premium were submitied to National Treasury as supporting
documentation in support of the PPPFA exemption. National Treasury sought quidance on
vihether the Company will accept an exemptlon with terms and COﬂdllIOﬂS relatmg to-!heE%
premium. The outcome of the request is still awaited.

524 Meanagement adwsed the Commitlee that the 2% premium lS excluswe 0

e 30%

Cf ease

SCAW. The surcharge on SCAW will be approximately 35% ifAfie PPP Al IS sapplied, and
not the Company's 60/40 mathodology. From the analysis, |l ',ﬁ_eared as ihough applying
. the Company's methodology will make economic sensé” it tge 2% premium. For
localisation in line with the current PFPFA, the Company il bs compctlcd into procurement
of uneconomically viable components, if procured within the oy

525 Management stated that correspondence to the Sha finister indicating CSDP
related benefits will be drafted on behalf of the Chéirman 6{{he Board. Furthemore a list of
advantages emanating fram the Company's procu’rem'*nt meihodology will be prepared and
submitted to the Shareholder Minister as requested v

The Committee noted the feedback.
5.1 Procurement of 1064 locomotives fofthe TFR eneral Freight Business
Messrs Gama and Jiyang joined the, mee‘ 19.at 9: 1§ 8

..,,‘_;

5.1 The Chairman stated that due to the size scope of the transaction it was incumbent on
the Committee to provide ovemght and goverpance. The Committee appreciated the robust
and rigarous processes undez{é&en i# the implementation of the procurement pracess, The
Committee will deal with t}e ward. of business and contract finalisation, subject to the
Board's approval Mr Mkwamg; quested Management to ensure that the $54 PFMA

51.2

. submission v.rasftd‘ffen im readi :Management considered various options, and the fi ndmgs
indicated that gle Compaﬁy has to recapitalise the railway and the locomotives. Capex
spend in thls regard has been kv, mcludmg refurbishment of the fleet. Continuing with the
sﬂuahon
revenue ’The Corppany plans to invest in 1064 new locomolives (465 diesel and 599
electric); The desxgn,hfe of alocomotive is 30 years and the average age of the current GFB
fleet is 323 years. The available fleet is 1nadequate for the attainment of MDS targets and the
proposed road to Tail initiatives therefore the ageing GFB Fleet must be replaced.

5.1.3 Management indicated that three main socio-economic development objectives that will be
met with the acquisition of the 1064 locomotives were:
» Value creation for the Company in that:
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- The project will deliver 170mt by 2018/19FY and assist the Company to achieve
MDS targets;

- Top-line growth;
- Enhanced return on assets; and
- Improved environmental footprint.

s Lower the cost of doing business through operational efficiencies which will expedite the
shift from road to rail and achieve customer satisfaction.

e Create approximately 28 000 direct and indirect jobs with an added econamic impact of
R&8bn through local supplier development programme.

Management informed the Committee that due to the magnitude of the project and the
dependence of MDS on capacity creating capability and the risks inherent to the project, the
Company employed the services of transaction advisors. The aim is to have a fair and open
procurement strategy for locometives which is value generating and capable of wnlhstand‘ng
scrutiny from any mterested and affected party. Management developed a prog ymaiati
lE ’

features:
a) Alxgnment with government s socio- economlc policy frameworki;,

locomotives. ;
¢} Open and fair procurement process which will maximise;y

alde:for the Cd?npany.
d) An evaluation methed will consist of the followmg cnlen rice af 6%, Supplier

by prowdmg a reliable schedule for rallway sérvice, Thls\\}'nil attract volumes for the
achlevement of MDS targats. Management asfwsed_ fhe Commlttee that from a financial

(0] m “Stress tests were conducted and
m|t|gat10n measures were in place Key ,nsks VErS amongst others, volume risk, delivery
schedules, tarift and forelgn exshange“fhe__econom;c downturn was also identified as arisk,

with the customers; in the [onM,erm. R38bn could be muitiplied by 1.5 times. Management
informed the Commlttee thcpnce rtsm:asms&gnlf icant; however, it wilt be mitigated. Further,
if there were price changes of tHg, Jocormatives were not delivered timeously, this will affect
the Net Present Value. 2 will impactthe Company's financial ratios as determined. Delivery
schedules and vol ‘ft aue the biggest impact on NPV and cash interest cover ratio.
Sens! twnty testing: fvas ¢ ndumd on both the business case and the Corporate Pian. The
price is on base_mﬂahon and it will be adjusted for forward exchange.

Management i infa rmed the Commlttee that the 1064 lccomotives will be neaded to reach the
set volumatéigets 8l the volumes change, the number of locomotives will be adjusted
according le Thpre is headroom for flexidility in the programme should volumes not be
realised: The plan |s 1o negotiate the matter with lhe successful servica providar, and ensure

cons:gnment remains under the suppher’s possession, the penalty can only be time value of
money, There will be no consequential damages and oss of profit.

Management informed the Committee that the RFP will be issued on the basis that it can be
evaluated with or without PPPFA exemption; 90/10 if the PPPFA is applied and on 60/20/20
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itthe Company is granted the PPPFA exemption. Management was advised that closing the
tender without the PPPFA exemption will not pose a problem. However, it will be crucial to
obtain the PPPFA exemption within six weeks into the process. Management will submit a
legal opinion at the next meeting to explain the legal position since the Company issued the
RFP prior to the expiry date of the PPPFA exemption.

51.9 Ms Tshepe enguired whether the benefits of the business case would change if the 90/10
criteria is applied {o award a contract if National Treasury does net grant the exemption and
the legal advice states that havirg issued the RFP prior to expiry dates has no effect on the
decision. Management stated that according to the analysis canducted by PWC, indications
are that there will be a 2% premium from the application of the Company's procurement
methodology in the acquisition of the 1064 locomotives, which amounts to R400m against
an investment of R70bn into the economy.

5.1.10 Management mformed the Commzttee that in terms of good govemance a H‘v‘I; process ;s

A

compiled to ensure amongst others, value maximisation, transparency anJ fni
pracess, which has a two pronged approach, has commenced. It w'kjﬁe essBitial to prowde
assurance against fraud and corruption. The HVT Report wiill be, “melﬂtﬂ 10 ihe Committee
for information, in due course. Ms Tshepe commended manauemenl onthe governance

. processes. Ms Mnxasana endorsed the project; she was codlent il ih the listed benefits, the
six step evaluation methodolegy on the programmatic slratggy -

Ms Mnxasana was excused from the meeting at 9:57,
AR Ms Forbes commended managementon a well pregentel

5
siness case and raised concem

on the transactions risks and dissemination of infg fmailon coup!ed with escalaticn and notice
periads, should there be incidents in the data- roem Hetconcem was on the ability to monitor
&nd the monitoring intervals. The nolice proces*@ )
presentation. Management indicated thal the..

and ensure that risks are m|t|gated (;5’

snd esaalahons were not ewdeni in the

5.1.12
Wagens will be essential for the n.avement :of lacomotwea and the infrastructure. There were
plans in place to ensure that an!'ihe iggntifi ed challenges are addressed pnor to the delwery
of the locomotives. The |mpaci i
51.13 dith
. budgst was mcorporakd in lhe _Corporate Plan. In response to the question of the fi ndlngs

of the E&Y Repart Man'*‘gﬁment advised that the maintenance costs emanating from the
refurbishment programmen.’.ere conducted as part of the previous stralegy, and it was

capabﬂ:ty Ay delwer more volumes

5.1.14 Ms Forhes advised, ihe Committee that it will be essential to understand the pipefine and the
market éc'nand thaﬂz the Company will have to satisfy to reach the targetad levels of volume
growth Manayeiisnt indicated that the estimated figures were conservative. The Company
is in a posifion to aim for a greater market share than cutrently stated. With the road to rall
initiative, the Company was targeting goods that can be transported for distances greater
that 200km. The food and food processing sector was excluded due to the required short
distance travels for hygiene reasons and other factors. Management informed the
Committee of discussions with Massmart and the likelihood that the Company will capture

Transnel §OC Ltd Carlion Centre P.0. Box 72501
Registration Number 150 Commissioner  Parkview, Johannesburg
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5.1.18
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part of the FMCG; although the food and food processing sector were not on the plans in
the presentation.

Management will amend information on the 7 Year Commadity Growth on p66 of the
submission in refation to the figures on the Agriculture and Bulk Liquids (“ABL"). The figures
on the highlighted lines were included in the Corporate Plan. There were other commodities
in the ABL that were not taken into account. Ms Forbes was concerned that she tried to
ascertain an indicator on the pipeline and the demand for sales. She sought comfort that the
decision to earmark the identified commodities will bear fruits in terms of sales. Management
advised that it was conservative in choosing the key commodities that the Company plans
to capture. If the locomotives are procured, the Company will be enabled to secure greater
market share than currently forecasted. The figures and commodities identified were not
fixed; and they will be reviewed when necessary. Management advised that to achieve
oversight, the annual corporate planning processes and the contracting 6{%955 will be
triggered to ensure that there is no overcapitalisation. A holistic view of the GFE{hg{s’,\i@‘és
will be submitted to the Committee for consideration in due course. ¢

The Chairman advised that as market conditions and the economy cﬁ?ﬂgeﬁ’thé ‘project
should be reviewed accordingly. Ms Njeke enquired whether the W\g@\gn cygle times were
benchmarked and recommended that they should be include%ﬁh th“é'*i%i:tgﬁ% oft risks. High
efficiencies are expected with the introduction of the new fleet#ilst the Comipany maintains
good safety standards. She further sought guidance on whelher thd:project was dependent
on commodities coming on stream and if the investmentdyas reliant Ofvsome agreements
from customers that will be transporting commodities. Mana‘t}%ﬁl t informed the Committee
that there will be a combination of the old and new fleg$: ﬁsw»ﬁfﬁe good efficiencies from
the locomotives and 7 days is the best performange by*grld class standards. There were
49 GFB contracts, and 21 have been signed. OnZt “Take o Fay" basis, the Company plans

to narrow the gap due to the preference of a '_( er th
fgue

=0
5

W

The Chairman emphasised the importance, of beﬁoﬁgf%@émg in the operations. The new
machines can be rendered inefficient if | ‘ijﬁvé%ﬁ itafis not up-skilled. There is room for
improvement in the enhancement of(;@gerational iciencies. Management informed the
Committee that the new machines, wil *‘%’@éide Company with efficiencies that were
previously unavailable. It will en,b@%@gag@ﬁg‘ to save time and achieve efficiencies.
There will be improvements @ time'é’r’*’rﬁl@is" and operational efficiencies from a myriad
of factors. ; -

B, &7

Ms Tshepe sought clarity Q%ga“”
o The impact of the renewethinvestritent by logistics companies to the market-share that
the Company is plan ing o capture

iddle ground between a "do nothing option” and acquisition of the
esser number was stated in the document.

e Clarity ori the evaluation methodology.

Ms Forbes was concerned about the reduction of training days from 22 to 6 days in terms of
human resource development, and its impact on the quality of drivers, the current shortfall
on the number of train drivers and the closure of depots.

Management responded as follows:
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¢ Anindependent view on TE's capabilities from a proficiency point of view was sourced.
TE will be involved with the under-frame, body, control systems, assembly and leave
other aspects of the locomotive to the private sector. The allocation to TE will be 27% of
diesel and 33%, respectively. [t would have been ideal to include the TE’s allocation and
role in the RFP for potential bidders to be aware; however, time did not allow. That
information sharing process will be undertaken during the post tender negotiations.

o The study {rom the University of Stellenbosch produced 28 000 of direct and indirect
jobs, including downstream benefits. The numbers were conservative; it would have
been higher if it was conducted in direct proportion to MDS.

o Forthe 2% premium, there could be 70% localisation for diese!l and 77% for electric over
the contract period. Bogeys can be localised and certain aspect of wheels in-housed to
a certain extent. Gosts of lecalisation were approximately 8% for cerlain componants,

o The evaluation methcdology previously approved by the Board is Price?
Davelopment: 20% and BBBEE: 20%, respectively.

« Benefit leakage calculation is approximately R10bn as localisation is &;
premium. A proper cost analysis to be prepared for the specia! Bo
Apnl 2013.

. are digital. Management is aiming for graduates from thq i eumty of T'echnolog:es As
the first line of defence, the same people shouid ble to fik: 4he basics prior to
summoning technicians.

¢ The Company has acquired 19 simulators for the Schoo

51.20

informed the Committee that normal esghlahms B iorex are the two thmgs that will

influence the price. With the previous; l;ensectzons, Management requested a fixed price
contract. For this contrast, it will be a o r_tmmefwme Hawever, the price will be fixed. For
arand based contract, the supplier '.Cx}{ hedge'ﬁnd fhe Company will aim for a fully fixed price
contract. The strategy will be fordlie supgiier tohedge from its balance sheet. There will be
no massive price change due Io 1h° bﬂnchmdrks undertaken and there will be no testing of
the locomotives. On the submlsezon ‘of the project for award of business, Management will
table the current price andithe foiviard price (due to marke conditions) to the Committee.
ETC contingencies will cater foé:minor‘design changes. The Chairman proposed that as a
fundlng option, Managgment should tonsider a lease back option which viill guarantee fixed
. price from day 1. Me N ekt,--adwsed Management to focus on the marketing slraiegy forthe

5.1.21 Manageman*’ ad\.?lsed"""h'e Committee that the project exceeds the materiality and
signifi cance irameviork threshold it will therefore be dealt with in terms of seclion 54 of the
PEMA, and approvaf will be sought from the Shareholder Minister. Management informed
the Comimiiige. lhat there was a Steering Committee established in DPE (comprising of
people from “Transnet and DPE) to deal with all section 54 PFMA approvals and the
Company will submit the list for the current financial year. The Committee comprises of
people from both Transnet and the relevant department. A meeting has been convened for
30 April 2013, where the business case will be submitted for consideration. National
Treasury will also send a representative to the said meeting to manage its interests.
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51.23

Certified as

Kind regards

N,
® Q)u

BUHLE NDLOVU X N
Deputy Group Company Secretary
Transnet SOC Ltd £

TRANSNET-REF-BUNDLE-04345

Management indicated that the plan is to discuss the business case detail at the August
2013 Board workshop.

The Committee agreed that the submission will be recommended for Board approval subject
to the addition of the following:

s The award of business will be submitted to the Committee for recommendation to Beard
for approval.

¢ The signature on the contract must be subject to the Commitiee and the Board.

e A HVT Report will be submitted to the Committee for cansideration.

» A holistic presentation on the GFB spend, efficiencies and its impact on MDS will be
submitted to the Commiittee for consideration.
There will be an annual update on the status of the transaction to the Committse.

» The Committee will conduct an annuat review/approval of the Iocomotwes and wagons
programme.

o A presentation on the benefits and the benefit lzaks will be tabled a
meetlng on 25 April 2013 for consideration.

expertto adwce on the finance, technical and operahona_l aSpecls of {he transaction as an
independent sounding board. He highlighted the need™to;be able {0 assess and vet
assumptions and mitigation measures presented by Manage Mr Mkwanazi informed
the Committee that PWC was involved in the tréi: ; ing expert advice fo
Management. The terms of reference for the appmnlme Qf an independent expert will be
formulated and finalised by the Board Steering Cemm;it@:e compnsed of the Chairman of the
Committee, Chaiman of the Board Risk Cofiimitteie’ and: #ir Singh. The Board Steering
Committee will assess the skills requwed and appoit a ¢ sﬁmce provider. The expert will be
appointed to assist the Board. )

RESO LVED that the Committee reconrrgended that the Board approves fol!owlng

Businass at an estimated cost.of R 6bn as per the Corporate Plan (excluding potential
effects from forex hedglng,,{:arex‘escalat an, and other price escalations), subject to the
amendments proposed uider (i 6.1.22 abave.

,;-:;':a

true excerpt.
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Office of Buhle Ndlovu, Deputy Group Company Secretary

TRANSNET

ke

TO WHOM IT MAY CONCERN

CERTIFIED EXCERPT FROM MINUTES OF THE MEETING OF THE BOARD ACQUISITIONS AND DISPOSALS
COMMITTEE NO.14/1 HELD ON 24 JANUARY 2014 AT 11:50 IN BOARDROOM 4902, 49™ FLOOR, CARLTON CENTRE,

JOHANNESBURG

"1 CONSTITUTION OF MEETING

1.1 Present
Mr IM Sharma Chairperson
Ms Y Forbes Member
Mr ME Mkwanazi Member
Ms NP Mnxasana Member
Ms NR Njeke Member

. g2

13
14
5.1
5.11
Transnet SOC Ltd
Registration Number
1990/000900/30

Directors: LC Wabaso (Chazpersan) S Gama® {Group Cliief Executive) Y Farbes AC Kintey G Wahaies PEB Wiathekoa ZA Nagdes W Niomare SM Radebe

In Attendance

Mr B Molefe Group Chief Executive
Mr A Singh Group Chief Financial Offi icer
Ms NJ Mabandla Group Executive: Grou
Ms P Difeto
Mr G Pita

Ms N Khumalo

Apologies
Ms DLJ Tshepe
Partial attendance

Mr Sl Gama
Mr CA Maller
Mr T Jiyane
Ms D Strydom

al ana , Supply Chain: Transnet Freight Rail
Vlanager, Capital Planning and Governance: Transnet

MrM Mahomedy
Mr M Abdool L . nancial Officer: Transnet National Ports Authority
MrRBasson “General Manager, Project Execution: Transnet Capital Projects

Ms N Ramcha f Planner: Transnet National Ports Authority
Mr D Kalan General Manager: Group Account Management
MrO Mattheu General Manager Supply Chain: Transnet Engineering

submissmnsaken as read. The purpose of the submission was to request the Commltlee

to:

e Note an update to the Committee on the progress on the tender evaluation  process.

» Review and recommend that the Board approves the tender evaluation process and
methodology.
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¢ Review and recommend that the Board approves the shortlisted bidders as a result of
the evaluation process for negotiations and award of business.

Recommend that the Board delegates authority to the GCE to sign, approve and

conclude all necessary documents to give effect to the requested resolutions.

Management informed the Committee that Bidders T1 (CNR Consortium/Unincorporated
Joint Venture) and T4 (General Electric South Africa Technologies (Pty) Ltd) obtained the
highest scores in the evaluation process. The plan was to split the contract amongst the 2
bidders in equal terms. The value of the tender award is estimated at R13.6bn excluding
VAT, hedging, escalation costs and costs of TE's scope of work. All bidders met the
minimum threshold of 80% and complied with all the mandatory requirements in specification
as indicated in the table below:

WHAT IS BEING MEASURED WEIGHT T1
BBBEE SCORE CARD 10.00
30 20.00
Further Recoanition Criteria (Current) 5.00
Further Recoanition Criteria (Future) 5.00
Price (Total Cost of Ownership (TCO)
excluding unscheduled and excluding
scheduled maintenance and excluding
bonus point allocation) 60.00

&R —

TOTAL SCORE 100.00

Management informed the Committee that in additig
Bidder T1 and Bidder T4 will provide benefits to the €

The benefits were highlighted as follows: F AV
’é jéts was higher than the Company's

e The Local Content committed by botlf :
requirement of 55%. Commitment for Bidc a}.ﬁl.‘l% and Bidder T4 was 55.5%.
8 compared to the stipulated 80%

o Bidder T1 scored 92.9% on lect}rwaf._
threshold.

» The Supplier Development comn
Bidder T4 against a thresho|d _.

aagithe highest scores, both
I3} gny as per respective proposals.

Mgment for B
ﬂ' ..: & L%

ee that the scope of work for TE will be developed as
nggotiations. On conclusion of the negotiation process, the
naintenance agreements will be submitted to the Committee for
Management motivated for a split of business, due to the

ig§9% of the contract to Bidder T1 will allow this risk to be mitigated.

o The alfocatlon will promote localisation and Supplier Development as there will be critical
mass for Bidder T1.

» Delivery risk on Bidder T1 will be mitigated as Bidder T4 has previously demonstrated
capability to deliver ahead of schedule.
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RESOLVED that the Committee recommended that the Board approves:

e The tender evaluation process and methodology for the 465 Diesel Locomotives.

e The shortlist of the award of business to Bidder T1 and Bidder T4 for the supply of 465
Diesel Locomotives, subject to successful contract negotiations.

¢ The split of the award of business to the above suppliers on equal basis, subject to a
performance clause in contract.

» Delegated authority to the GCE to sign, approve and conclude all necessary documents
to give effect to the resolution. 14111

The Chairperson requested that items 5.9, 5.2, 5.3, 5.4, 5.5, 5.7, 5.6, 6.1, 5.8, 6.2, 6.3, 7, 8,
9 and 10 be dealt with next. These minutes reflect the order of the meeting

59 Acquisition of 599 Electric Locomotives
591 Management took the Committee through the submission as containz@.ﬁj{gﬂ}ﬂg patkss
submission was taken as read. The purpose of the submission was to requiest ttig:‘@ammittee
to: »
= Note the update on the progress on the tender evaluation pre c@&: :
o Review and recommend that the Board approves the tenger evaTtPé{i%g process and
methodology. F
.  Review and recommend that the Board approves the, _s"ﬁortlisl"@z{gders as a result of
the evaluation process for negotiations and award of gﬁ Sipess.
» Review and recommend that the Board delegate authorit) g GCE to sign, approve
and conclude all necessary documents to give e resolutions.
59.2 Management informed the Committee that Bidd f ori%“&gfer Transportation (Ply) Ltd)
and T2 (CSR E-Loco Supply (Pty) Ltd) obtained : sgores in the evaluation process.
The plan is to split the contract amongst the 2’8 "a 60/40 basis. The total tender
award is estimated at R19.8bn excluding MAT #8scalation costs and costs of TE's
scope of works. All bidders met the giinimum thteshold of 80% and complied with the
mandatory requirements in specificati indicatéd in the table below:
WHAT IS BEING MEASURED Welgsr [ 11 12 b3 17
1| BBBEE SCORE CARD 10.00 800 £.00 4.00 800 | 600
2| sD 20.00 1550 | 1615 | 1542 | 1667 | 1589
3| Funther Recognition Criterig/Cu 5.00 0.88 047 0.18 166 | 218
4| Further Recognition Criteria {Ere 00 094 211 128 245 | 182
5 | Price (Total Cost of Ownershi
excluding unsched S
scheduled maintena excluding
. bonus point a £0.00 4085 | 3660 | 1185 | 1583 | 2678
TOTAL SC . : 100.00 6596 | 6133 [3241 [ 6276 | 5264 |
59.3 Management {aformed th& Committee that in addition to scoring the highest scores, both
Bidders T1 a will pfovide benefits to the Company as per respective proposals. The
benefitsgere | as follows:
. Jentent committed by both Bidders was higher than the stipulated threshold
der T1 committed 69.8% and Bidder T2 was at 68.2%.
o  Biddemsd#and T2 scored the highest points on technical evaluations.
o  The Supplier Development commitment for T1 was 77.5%, and T2 was at 80.75%.
o  The Delivery Schedule was aligned to the Company’s requirements.
594 Management highlighted that the outcome of the best and final offer as follows:
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